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CRBWDBON,  Connty  Trearanr.  r.  NEF8Y 

(Supreme  Oonrt  of  WTombiK.   Aug.  28,  1905.) 

Taxation— In  JTTKonoM . 

Where  one  has  cattle  in  a  countr.  giving 
the  board  of  equalization  thereof  jurisdiction  to 
aBsesB  them,  injunctitai  to  restrain  collection  of 
the  tax  aasesBed  by  them  thereon  will  not  He; 
this  not  bein^  the  remedy  for  correction  o£  any 
error  on  their  part. 

[Ed.  Note.— For  cases  in  point,  see  vol.  45, 
Gent  Dig.  TaxaUon,  ff  1333-1286.) 

Error  to  District  Court,  Qrook  Goonty; 
Jwejfli  li.  Stotts,  Jadge. 

Suit  by  tbe  Nefby  Company  against  E.  A. 
Orewdson,  county  treasurer  and  ex  officio 
collector  at  taxes  tx  Orook  county.  Judff* 
ment  for  plalntlfC.  Defendant  telngs  error. 
Bereraed. 

E.  E.  Enterllne  and  M.  h.  Gordon,  for 
plalntlfC  In  &roT.  Melvln  Klchola  and  B.  O. 
Noble,  tm  defendant  In  errw. 

VAN  OBSDEL,  J.  !I1ils  l8  a  proceeding  In 
cqnlty  to  enjoin  tbe  collection  of  taxes.  It 
appears  that  tbe  d^endant  In  error,  plain- 
tiff below,  returned  to  Ibe  assessor  of  Crook 
county  for  taxation  for  the  year  1903,  to- 
gether with  certain  other  property,  203  bead 
of  cattle,  valued  at  $2,595.  Thereafter,  at 
the  time  proTlded  law,  the  board  of  coun- 
ty commlsaloners,  sitting  as  a  board  of  equal- 
ization, increased  the  assessment  so  returned, 
and  added  thereto  1.100  head  of  cattle,  val- 
ued at  $19,000.  De&ndant  In  error  was  no- 
tified of  the  raise  In  Its  assessment,  and  ap- 
peared before  the  board  of  equalization  and 
was  given  a  hearing.  At  the  conclusion  of 
tiie  hearing  the  board  refused  to  reduce  the 
assessment,  and  this  action  was  brougfat  In 
tbe  district  court  of  Crook  county  to  restrain 
the  plaintiff  in  error,  as  tax  collector,  from 
attempting  to  enforce  the  collection  of  the 
taxes  so  assessed.  A  temporary  injunction 
was  Issued,  and  on  tbe  trial  of  the  cause  a 
decree  was  entered  making  the  Injunction 
permanent.  The  petition  alleges,  among  oth- 
er things,  "that  the  board  of  equalization  In 
S2P<— 1 


the  said  county  of  Crook,  when  sitting  as 
such  board,  without  evidence  and  arbitrarily 
and  against  tbe  protest  of  ptalntlff  raised 
tbe  said  amount  of  taxes  on  the  cattle  of 
plaintiff  In  tbe  sum  ot  llOiOOO.**  Elsewbeve 
in  the  petition  tbe  tax  so  assessed  fs  reter- 
red  to  as  an  Illegal  assessment 

It  Is  unnecessary  for  us  to  consider  tbe 
errors  assigned,  for  an  inspection  of  tbe  pe* 
tltion  discloses  that  the  allegatlms  ther^ 
contained  are  Insuffldent  to  support  the  Judg- 
ment of  the  district  court.  The  petition 
must  state  facts  sufficient  to  constitute  a 
cause  of  action,  otherwise  It  will  not  support 
the  judgment  Ni<&o1s  v.  Board  of  Commis- 
sioners (Wya)  76  Pac.  681.  Tbe  petition  In 
this  case  shows  that  tbe  defendant  in  error 
bad  cattle  subject  to  taxation  In  Cnxric  coun- 
ty In  1903.  This  gave  tbe  board  of  equali- 
sation Jurisdiction  to  assess  all  the  cattle  of 
the  defendant  In  «rror  subject  to  taxation  In 
Orook  county  for  that  year.  Where  the 
board  has  imce  acquired  Juri8dIcti(Hi  for  the 
purposes  of  assessment  and  taxation,  Jn  the 
absence  of  fraud,  equity  cannot  be  Invoked 
to  restrain  tbe  collectloD  of  taxes  so  assess- 
ed. Fraud  Is  not  alleged  In  the  petition  in 
this  case,  nor  Is  it  shown  by  the  evidence. 
There  is  nothing  alleged  In  tbe  petition  that 
brings  this  case  within  the  provisions  of 
section  1803,  Bev.  St  1890.  The  tax  is  not 
illegal,  for  tbe  reason  that  the  board  bad  Ju- 
risdiction to  make  the  assessment  At  most 
It  could  only  be  excessive.  If  excessive.  It  Is 
so  because  of  an  error,  of  discretion  on  tbe 
part  of  the  board.  It  has  been  r^ieatedly 
held  by  this  court  that  a  court  of  equity  Is 
not  a  court  of  errors  to  review  the  acts  of 
public  officers  in  the  assessment  and  collec- 
tion of  taxes,  and  It  will  not  revise  their  de- 
cisions upon  matters  within  their  discretion. 
Board  of  County  Commissioners  v.  Searight 
Cattle  Co.,  3  Wyo.  777.  31  Pac.  268;  Blcketts 
V.  Crewdson  (Wyo.)  79  Pae.  1042,  81  Pac.  1. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views 
expressed  herein. 

POTTER,  G.  J.»  and  BEABD,  3^  concur. 
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GONRADT  r.  IiBPPEB. 

(Snpreme  Court  of  Wyoming.    Aug.  28,  1905.) 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  81  Pae.  307. 

G.  P.  Arnold  and  S.  0.  Downey,  for  plain- 
tiff In  error.  Charles  W.  Bramel,  for  defend- 
ant in  error. 

VAN  ORSDEL,  7.  Tbis  cause  was  hereto- 
fore decided  by  this  court  81  Fac.  907.  A 
petition  for  rehearing  was  filed,  ^etber  with 
a  brief  In  suKwrt  thereof.  Upon  an  exam- 
ination of  the  petition  and  the  brl^  of 
connsel,  we  find  nothing  presented  that  was 
not  carefully  con6ld»«d  by  the  court  In  pre- 
paring the  former  decision.  It  Is  contended 
that  the  case  was  decided  In  this  court  upon 
a  dlflerrat  theory  than  that  relied  upon  by 
either  plaintiff  or  defendant  In  the  trial 
court,  and  that  defendant  was  thereby  taken 
by  surprise  and  not  given  an  opportunity  to 
be  heard  by  counsel  In  this  court  upon  the 
theory  here  adopted.  It  is  sufilclent  to  say 
that  defendant  was  glrai  full  opportunity 
to  be  heard,  and  the  case  was  ably  and  ful- 
ly argued  by  counsel  who  then  represented 
him  In  this  court  The  facts  as  disclosed  by 
the  record  sustain  the  ccmcluslons  reached  in 
our  former  opinion.  As  therein  suggested, 
it  may  require  additional  evidence  to  assist 
the  trial  court  in  reaching  a  j^oper  conclu- 
sion. If  the  facts  are  different  from  those 
disclosed  by  the  present  record,  and  defend- 
ant has  proceeded  upon  a  misapprehension  of 
the  law  applicable  to  his  case,  the  door  is 
now  open  for  him  to  protect  his  rights  and 
to  correct  this  error  by  supplementing  tbe> 
present  record  with  any  evidence  he  may 
have  to  offer  upon  a  new  trial. 

Rehearing  denied. 

POTTER,  C.  J.,  and  BEARD.  1..  concur. 


STATE  ex  rel.  HAMILTON  v.  GRANT. 
State  Auditor. 

(Supreme  Court  of  Wyoming.   Aug.  28,  WGS.) 

Officers— nEH0VAi.—XECE88iTT  of  Iufeach- 
UBNT— JuniciAL  Officers. 

A  state  su])erintendent  of  a  water  (iietrict 
is  not  a  judicial  officer,  within  the  meaning  of 
Const,  art.  3,  S  18,  providing  that  judicial  ofB- 
irers  shftll  be  liable  to  imiiearhment  for  high 
crimes  and  miBdemeanors,  in  Kuch  manner  aa 
to  pnmit  his  removal  from  office  only  by  im- 
pef^hmoit 

On  petition  for  rehearing.  Denied 
For  former  opinion,  see  81  Pac.  795. 

BEARD,  J.  A  petition  for  rehearing  has 
t>een  filed  by  the  relator  in  this  ease,  accom- 
panied by  a  brief  of  his  coimsel  In  support 
of  the  same.  The  only  jwiut  presented  in 
the  brief,  not  discussed  In  the  original  brief 
and  argument,  is  that  the  relator  Is  a  Judi- 


cial officer,  and  hence  comes  within  the  terms 
of  section  18,  art.  3,  of  the  Constitution,  and 
that  he  could  be  removed  by  impeachment 
only.  We  think  this  contention  has  been  ful- 
ly answered  in  the  negative  by  this  court  In 
Farm  Investment  Co.  v.  Carpenter,  9  Wyo. 
110-143,  61  Pac.  258,  50  L.  R.  A.  747,  87  Am. 
St.  Bep.  918,  where,  speaking  of  the  board 
of  control,  the  following  language  is  used: 
"The  board,  It  Is  true,  acts  judicially;  but 
the  power  exercised  is  quasi  judicial  only, 
and  such  as  under  proper  circumstances  may 
appnqudately  be  conferred  upon  executive 
officers  or  boards.  The  Jurisdiction  bears 
some  resemblance  to  that  of  the  Land  De- 
partment of  the  government  concerning  the 
disposal  of  public  lands.  That  department  is 
not  regarded  as  a  court,  or  as  a  branch  of 
the  Judicial  department;  nor  is  Its  Jurisdic- 
tion upheld  upon  the  basis  of  any  authority 
residing  In  Congress  to  establish  courts.  It 
Is  considered  as  an  administrative  depart- 
ment and  Its  powers  are  held  to  be  quasi  Ju- 
dicial only." 

The  other  points  presented  by  the  peti- 
tion were  fully  presented,  argued,  and  con- 
sidered upon  the  liearhig,  and  upon  re-ez- 
amlnatlon  we  discover  no  reason  to  change 
the  former  <^Inlon. 

Rehearing  denied. 

PAR&IEI/EE,  District  Judge,  coDCurs. 


STUDEBAEER  BROS.  GO.  OF  UTAH  T. 
MAU, 

(Supreme  Court  of  WyMnlng.    Aug.  28,  1905.) 

1.  CONTBACTS— CONSTBUCTIOK — WlTAT  LaW 
QOVKRKS. 

In  construing  the  law  of  a  foreign  juris- 
diction for  the  purpose  of  determining  the  va- 
lidity of  a  contract  made  and  to  be  performed 
in  that  jurisdiction,  no  distinction  is  to  be 
made  between  statutory  enactments  and  judicial 
construction  of  the  courts  of  such  jurisdiction. 

2.  Same— iNQtriRT  into  Foreign  Law. 

The  requirement  of  registration  and  the 
manner  of  making  and  Bolemnizing  a  contract 
in  anotiier  state  or  country,  relative  to  personal 
property  located  in  that  state  or  country  at  the 
time  of  the  making  of  the  contract,  cannot  be 
inquired  into,  in  construing  the  contract,  fur- 
ther than  to  determine  whether  or  not  the  con- 
tract is  valid  under  the  laws  of  such  other  state 
or  country. 

3.  Samk— Enpobcement  op  Foreign  Law. 

While  a  contract  valid  wliere  made  is  valid 
everywhere,  it  ia  not  neceasarily  enforceable 
everywhere;  but  the  question  of  its  enforce- 
ment depends  uiK>n  the  law  of  the  forum. 

4.  Same— CoMiTT. 

Comity  will  not  intervene  to  enforce  the 
laws  of  a  f<»%iRn  state  or  country,  if  such  en- 
forcement would  contravene  the  welt-settled  pol- 
icy of  the  state  of  the  fortim,  or  be  prejudicial 
to  the  interests  of  the  citizens  of  that  state, 
or  conflict  with  its  positive  law;  but  comity 
will  be  adopted  in  the  absence  of  a  particular 
rule  of  the  state  of  the  forum  affirmmg,  deny- 
ing, or  restraining  the  operation  of  foreign  laws, 

5.  Sales  — CoNDTTTONAi,   Sales  —  Registra- 
tion-Application  OF  Statutes. 

Rev.  St.  1809,  |  2837,  declarmg  that  no 
conditional  sale  of  personal  property  shall  be 
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tmlid  asalnit  •  pnrcfiaser  or  judgment  creditor 
of  the  vendee  fn  poasession  without  notice,  uo- 
leu  the  same  b«  ia  writing,  and  the  original  or 
K  copy  thereof  be  "filed  in  the  office  of  the 
county  clerk  of  the  county  wherein  the  prop- 
erty 18."  docs  not  spply  to  a  conditional  sale, 
made  in  another  state,  of  pr<v^7  located  in 
that  itate  and  not  intended  to  be  removed  there- 
from. 

&  Same— RssfovAL  iHTo  Fobeion  JtjaiSDic- 
TioN— Enfobcbiqeivt  or  Lier. 

Where  a  mortfuor  of  personal  inx>pert7 
vendee  in  a  conditioDBl  sale  removes  the 
I»t>pert7  mortgaged  or  sold  into  another  state 
without  the  knowledge  or  consent  of  the  mort- 
gagee or  vendor,  and  the  mortgage  or  cosditioa- 
al  sale  contract  constitute*  a  valid  lien  Id  the 
Jurisdiction  where  the  property  was  at  the  time 
of  the  execution  of  such  mortgage  or  contract, 
the  mortgagee  or  vendor,  or  tneir  legal  repre- 
sentatives, may  follow  the  property  into  the 
jurisdiction  where  removed,  and,  without  com- 

S lying  with  the  registration  laws  of  such  jurls- 
iccion,  mforce  their  lien  against  subsequent 
bona  fide  purchasers  or  incumDraneen  from  the 
mortgagor  or  vendee. 
7.  Sake— Sales  bt  Vendee. 

Whare  a  contract  of  ctmdltional  sale,  made 
In  another  state  and  covering  property  situated 
in  that  state,  contains  no  stipulation  that  the 
property  shaU  not  be  removed  out  of  th*  state, 
but  does  provide  that  the  vendee  shall  not  sell 
or  dispose  of  the  property,  except  upon  the 
written  order  of  the  vendor,  the  removal  of  the 
property  by  the  voidee  from  the  foreign  state 
to  this  state  is  not  tortious;  but  its  sale  in 
this  state  witboat  the  vendor's  consent  is  wrong- 
ful, and  conveys  to  the  purchaser  no  title  other 
than  that  owned  by  the  vendee. 
&  CoNSTirunoHAL  Law  — Dm  Pbocebs  or 
Law— Decision  or  Consr. 

One  who,  by  his  purchase,  acquired  no  title 
to  the  property  purporting  to  be  conveyed  to 
him,  is  not  deprived  of  his  property  without 
due  process  of  law  by  a  judgment  or  decision 
of  a  court  dedarimc  that  he  has  no  title. 

On  petition  for  r^earlng.  Denied. 
For  former  opinion,  see  80  Pac.  ISl. 

TAN  ORSDEIi,  3.  This  case  was  declaed 
at  tbe  last  term  of  this  court  80  Pac.  151. 
A  petition  for  rehearing  waa  filed  wltbla 
time,  and  the  canse  was  reargiied  and  briefs 
submitted  in  support  of  tbe  petition.  For  a 
statement  of  the  case  refarence  is  made  to 
tbe  original  opinion.  The  grounds  assigned 
in  the  petition  for  rehearing,  upon  which  It 
1»  claimed  the  court  erred  In  its  former  de- 
cision, briefly  summarized,  are  as  follows: 
Tbat  tbe  doctrine  of  comity  does  not  apply 
In  tbls  case,  for  tbe  reason  that  tbe  contract 
In  question,  being  a  conditional  bill  of  sale 
and  not  recorded  In  Utah,  the  lex  fori,  and 
not  the  lex  loci  contractus,  governs;  that 
tbe  law  of  Utah  is  in  confilct  with  a  positive 
law  of  thla  state,  and  the  decision,  there- 
fore, nnjnstlr  discriminates  against  tbe  cltl- 
sens  of  Wyoming  In  favor  of  tbe  citizens  of 
a  foreign  jurisdiction,  in  that  a  positive  stat- 
ute of  this  state  Is  rendered  Inoperative,  as 
against  a  mere  judicial  construction  of  tbe 
state  of  L'tab,  which  constructlcm  is  In  con- 
flict with  the  established  policy  of  this  state, 
which  la  intended  to  protect  l>ona  fide  pur- 
chasers of  chattels  against  secret  liens  and 
pocket  incumbrances;  and  that  the  decision 
deprives  the  defendant  of  bis  property  witb- 
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out  due  process  of  law.  and  contravenes  tihe 
proTlsiims  of  both  tbe  state  and  federal  Con- 
stitutions. 

It  Is  well  to  understand  at  tbe  outset  that 
It  Is  not  the  contract  between  Mahan,  tbe 
original  vendee,  and  the  defendant,  Man, 
tbat  we  are  consId«1ng.  This  acUon  stands 
or  falls  upon  the  rigbt  of  plaintiff  to  enforce 
its  contract  In  this  state.  If  It  fails,  there 
Is  no  question  as  to  the  right  of  the  defend- 
ant to  the  property.  If  It  succeeds,  the  con- 
tract between  tbe  wlglnal  vendee  and  tbe 
defendant  becomes  a  mere  nullity.  It  is  con- 
ceded that  tbe  contract  of  conditional  sale 
upon  which  plalntirr  relies  Is  valid  under 
the  law  as  established  by  judicial  construc- 
tion in  the  state  of  Utah.  In  determining  the 
validity  of  a  contract  made  and  to  be  pa- 
formed  In  a  foreign  jurisdiction,  we  fall  to 
discern  any  distinction  between  a  contract 
depending  for  Its  validity  upon  a  statutory 
enactment,  and  one  tbe  validity  of  which  de- 
pends upon  a  judicial  construction  of  the 
courts  of  such  Jurisdiction.  Both  have  equal 
force  and  effect  at  home,  and  tbe  constmc- 
tlon  there  given  determines  tbelr  standing 
abroad.  Hence,  for  the  purposes  of  this 
case,  it  is  immaterial  whether  the  custom 
prevailing  In  Utah,  that  does  not  require 
conditional  bills  of  sale  to  be  recorded  In 
order  to  be  valid  against  iubsequeut  pur- 
chasers in  good  faith,  is  a  statutory  enact- 
ment or  the  result  of  judicial  construction. 
The  requirement  of  registration,  and  tbe 
manner  of  the  making  acd  solemnisation  of 
a  contract  In  another  state  or  country,  rel- 
ative to  personal  property  located  there  at 
tbe  time  of  the  making  of  such  contract,  is 
not  a  question  Into  which  we  can  Inquire, 
fnrtbw  than  to  determine  whether  or  not  un- 
der the  laws  of  tbe  partlccUar  jurisdiction 
tbe  contract  is  valid.  The  contract  In  ques- 
tion, being  valid  where  the  property  was  lo- 
cated when  the  contract  was  made,  where 
tbe  parties  all  resided  at  the  time  of  Its 
execution,  and  where  It  was  to  be  performed, 
It  Is  Immaterial,  so  far  as  this  Inquiry  is 
concerned,  whether  the  law  of  Utah  requires 
such  contract  to  be  registered  or  not.  In 
other  words.  If  our  registration  law  requires 
foreign  conditional  bills  of  sale  to  be  filed 
in  this  state,  when  the  property  Is  removed 
here  from  such  foreign  Jurisdiction,  tbe  con- 
dition will  not  be  different  whether  tbe  state 
or  country  where  such  bill  of  sale  waa  exe- 
cuted and  from  which  tbe  property  was  re- 
moved requires  tbe  instrument  to  be  record- 
ed or  not.  While  It  Is  true  that  a  contract 
valid  where  made  Is  valid  everywhere.  It 
does  not  necessarily  follow  tliat  it  is  enforce- 
able everywhere.  The  question  of  Its  en- 
forcement depends  upon  tbe  law  of  the  for- 
um where  the  action  for  its  enforcement  is 
pending,  and  does  not  depend  upon  the  par- 
ticular method  adopted  to  insure  Its  validity 
In  the  Jurisdiction  where  made. 

Section  2837,  Rev.  St  1800.  among  other 
things  provides:   "^'o  sale,  contract  or  Icusa 
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wherein  the  transfer  or  title  of  ownership  of 
personal  property  Is  made  to  depend  upon 
any  condition,  shall  be  valid  against  any  pur- 
chaser or  Judgment  creditor  of  the  Tendee  or 
lessee  in  possession,  without  notice,  unless 
the  same  be  In  writing,  signed  by  the  vendee 
or  leasee,  and  the  original  or  a  copy  thereof 
filed  In  the  office  of  the  county  clerk  of  the 
county  wherein  the  property  Is."  Plaintiff 
failed  to  record  its  contract  of  conditional 
sale,  under  this  statute,  after  the  property  In 
question  was  brought  Into  this  state.  It  is 
contended  by  counsel  for  defendant  that  such 
failure  is  fatal,  and  that  plaintiff  cannot  now 
recover  the  property  after  It  has  passed  Into 
the  hands  of  the  defendant,  an  Innocent  pur- 
chasen  It  is  evident  that  If  plaintiff  can 
recover  Its  property  It  must  be  through  the 
intervention  of  the  doctrine  of  comity.  Com- 
ity will  not  intervene  to  enforce  the  laws  of 
a  foreign  state  or  country,  If  such  enforce- 
ment would  contravene  the  well-settled  pol- 
icy of  the  forum,  or  be  prejudicial  to  the  In- 
terests of  its  citizens,  or  when  It  comes  In 
conflict  with  a  positive  law.  Comity  will 
only  be  adopted  by  courts  of  Justice  In  the 
silence  of  a  particular  rule  afllrmlng,  deny- 
ing, q$  restraining  the  operation  of  foreign 
laws.  While  comity  is  voluntary,  and  not 
obligatory,  and  cannot  supersede  discretion, 
yet  it  rests  upon  a  much  broader  principle 
than  that  of  mere  accommodation  or  cour- 
tesy. It  may  be  said  almost  to  be  a  part  of 
the  international  law  of  civilized  nations. 
Upon  it  rests  to  a  large  extent  the  right  of 
property.  The  securl^  of  this  right  can  only 
be  guarantied  through  the  sacredness  of  the 
contractual  relation.  The  right  of  a  citizen 
to  enforce  his  contract,  valid  where  made, 
and  to  protect  and  reclaim  his  property  wher- 
ever foimd.  Is  founded  upon  principles  as 
broad  as  the  domain  of  Justice  Itself.  The 
protection  afforded  to  property  rights  through 
tile  comity  of  states  and  nations  is  essential 
to  the  security  of  interstate  and  International 
commercial  transactions.  Hence,  while  the 
courts  will  enforce  a  positive  law,  and  pro- 
tect the  settled  policy  of  their  own  Jurisdic- 
tion, they  will  liltewlse  Jealously  guard  the 
property  and  rights  of  the  citizens  of  neigh- 
boring Jurisdictions,  while  under  their  pro- 
tection. If  our  statute  is  broad  enough  In  its 
provisions  to  require  the  plaintiff  to  record 
the  conditional  bill  of  sale  In  question  when 
the  property  was  removed  into  this  state, 
then  to  attempt  to  enforce  this  contract  in 
the  absence  of  such  registration  would  be  to 
permit  the  doctrine  of  comity  to  contravene 
the  provisions  of  a  positire  statute.  In  such 
a  conflict  the  law  of  the  forum  must  pre- 
vail, and  the  lex  fori,  and  not  the  lex  loci 
contractus,  must  govern;  but,  In  the  al>- 
sence  of  such  a  conflict,  comity  will  control, 
and  the  lei  loci  contractus  will  govern.  We 
are  of  the  opinion  that  the  contract  In  ques- 
tion, valid  in  Utah,  where  made,  and  to  be 
performed  against  bona  fide  purchasers  and 
Incumbrancers,  is  likewise  valid  here,  and 


does  not  conflict  either  with  a  posltlTe  lav 
or  the  established  policy  of  this  state. 

The  statute  provides  that  contracts  of  con- 
ditional sale  shall  be  "filed  In  the  office  of 
the  county  clerk  of  the  county  wherein  the 
property  Is."  This  can  only  mean  where  the 
property  is  at  the  time  of  the  execution  of 
the  contract  How  could  plaintiff  have  filed 
the  contract  in  question  with  the  clerk  of 
Uinta  county  at  the  time  of  its  execution? 
The  property  was  located  in  Utah,  the  par- 
ties all  resided  there,  the  contract  was  exe* 
cnted  and  to  be  performed  there,  and,  as  con- 
ceded, it  was  not  contemplated  that  the  prop- 
erty should  be  removed  from  that  state. 
The  statute  will  not  bear  any  such  liberal 
construction,  nor  do  we  think  It  was  the  leg- 
islative intent  that  It  should.  Statutes  sim- 
ilar to  the  one  under  consideration  are  gen- 
erally held  not  to  have  any  extraterritorial 
force  or  effect  The  Legislature  has  power 
to  enact  a  law  requiring  that  Instruments 
such  as  the  one  under  consideration,  affect- 
ing property  brought  into  the  state  from  a 
foreign  Jurisdiction,  shall  be  recorded  with- 
in a  reasonable  time,  and  Buch  a  statute 
would  be  due  notice  to  contracting;  parties 
everywhere;  but  our  [H^sent  r^lstration  law 
has  no  such  effect  The  wisdom  of  such  leg- 
islation Is  a  matter  entirely  with  the  legis- 
lative department  of  the  government,  and 
not  with  us.  Our  duty  is  to  construe  the  law 
as  we  find  It.  Under  such  a  statute,  con- 
tracting parties  everywhere  would  be  bound 
to  take  notice  and  protect  themselvea  ac- 
cordingly; but,  \intll  we  have  such  a  law, 
citizens  of  other  states  and  countries  have  a 
right  to  expect  the  same  treatment  here  as 
Is  accorded  under  similar  circumstances  by 
sister  states,  and  in  fact  by  all  civilized  na- 
tions. It  has  been  gen^lly  held  by  the 
great  weight  of  authority,  and  we  think  upon 
Just  and  sound  principles,  that  where  a  mort- 
gagee of  personal  property  removes  the  mort- 
gaged property  Into  another  state  without 
the  knowledge  or  consent  of  the  mortgagor, 
and  the  mortgage  constitutes  a  valid  lien  la 
the  Jurisdiction  where  the  property  was  at 
the  time  of  the  execution  and  filing  of  the 
mortgage,  the  mortgagor  or  his  legal  repre- 
sentative may  follow  the  prop^ty  Into  the 
jurisdiction  where  removed,  and,  without 
complying  with  the  registration  laws  of  such 
Jurisdiction,  enforce  his  lien  against  subse- 
quent bona  fide  purchasers  or  incumbran- 
cers. The  rule,  however,  as  to  conditional 
bills  of  sale  Is  In  our  Judgment  even  more 
sweeping.  In  the  case  of  mortgaged  prop- 
erty the  title  to  the  property  has  passed,  and 
the  mortgagee  has  a  certain  right  or  title 
that  does  not  exist  in  the  case  of  a  vendee 
under  a  conditional  bUI  of  sale.  There  the 
title  remains  absolutely  In  the  vendor,  and 
any  attempt  to  dispose  of  the  prop«ty  with- 
out the  knowledge  or  consent  of  the  vendcv 
,  tortious. 

The  above  conclusions  are  supported  by  am- 
ple authority,   Wharton,  In  his  latest  edition 
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on  tb«  C<mfllct  of  Laws  (sectUm  355b),  announ- 
ces tbe  following  rule  and  cites  a  laiice  num- 
ber of  leading  dedslons  In  support  tbereoC: 
"Applying  by  analogy  the  principles  that  have 
been  applied  to  chattel  mortgages,  it  would 
seou  that  the  yalldlty  and  effect  of  the  reser- 
vation of  title  in  the  contract  of  aale  of  per- 
sonal property  should  be  determined  by  the 
lex  loci  coutractus,  rather  than  the  lex  situs, 
not  osdy  when  tbe  anestlon  arises  between 
the  Immediate  parties,  but  also  when  It  arises 
between  the  vendor  and  a  sabsequent  pur- 
chsser  from  or  creditors  of  tbe  vendee,  so  far 
as  tbe  rights  of  such  purchaser  or  credltw 
depend  upon  the  original  validity  and  effect 
of  the  reservation  Itself.  But,  however  ihat 
may  be,  It  Is  dear  that,  when  the  contract 
is  made  In  the  state  In  which  the  property 
Is  then  located,  tbe  question  as  to  tbe  wig- 
Inal  validity  and  effect  of  the  reservation  is 
to  be  determined  by  the  law  of  that  state, 
notwithstanding  the  subsequent  removal  of 
the  property  to  another  state-  Assuming, 
however,  the  original  validity  ot  the  reserva- 
tion by  the  law  of  the  place  where  the  con- 
tract was  made  uid  where  the  property  vas 
then  situated,  the  questlfHi  arises  whether, 
upon  the  removal  of  the  prcH^rty  to  another 
state.  It  Is  necessary  to  file  or  record  the 
contract,  or  take  the  other  stq»B  requhred 
by  tbe  local  law  of  the  latter  state.  In  order 
to  protect  the  vendor  against  subsequent  pur- 
cbasers  from,  or  creditors  of,  tile  vendee. 
The  weight  of  antbwlty  holds,  In  accordance 
with  the  rules  rdatlng  to  chattel  mortgages, 
that,  unless  the  local  law  of  tbe  latter  state 
with  reference  to  filing  or  recording  condi- 
tional contracts  of  sale  expressly  or  by  clear 
In^tllcatlon  applies  to  contracts  made  out 
of  the  state  with  xetereace  to  piapertj  sub- 
sequently brought  into  the  state,  it  Is  not 
necessary  to  file  or  record  the  mwtgage  In 
that  stat^  unless  It  was  ccm^nq^lated  at  the 
time  of  the  sale  that  the  ptojperty  should 
be  removed  to  such  state.  In  which  ease 
filing  or  recording  sems  to  be  necessary, 
notwltiistandlng  that  tbe  contract  of  sale  was 
completed  In  another  state."  This  we  think 
is  a  comprehensive  and  concise  statement 
of  the  law  applicable  to  this  case. 

A  number  of  cases  have  been  cited  In  brl^ 
of  counsel  for  defendant  in  support  of  their 
contention,  which  are  not  In  point.  It  may 
be  stated,  before  considering  these  cases, 
that,  had  the  plaintiff  sold  tbe  buggy  in  ques- 
tiou  with  tbe  understanding  that  It  was  to 
be  brought  into  this  state,  or  had  consigned 
it  to  a  vendee  residing  in  this  stat^  though 
the  contract  was  made  In  Utah,  or  the  con- 
tract bad  been  made  between  residents  of 
rtnh  relative  to  property  located  in  this 
state,  the  rule  might  be  different  But,  In 
the  case  at  bar,  tbe  parties  to  the  contract 
were  residents  of  Utah,  the  property  was  lo- 
cated there,  and  It  was  not  contemplated  that 
it  should  be  removed  from  that  state.  Con- 
trary to  the  express  stipulation  of  tbe  con- 
tract that  the  vendee  should  not  sell  or  dis- 


pose of  the  proper^  except  upon  the  written 
order  of  tbe  vendor,  the  vendee,  without  the 
knowledge  or  consent  of  the  vendor,  brought 
the  property  into  this  state  and  sold  It  to  the 
defendant.  A  brief  review  of  the  cases  cited 
by  counsel  tar  defuidant  discloses  that  the 
facts  in  those  cases  are  very  different  from 
those  of  the  case  at  bar.  In  Guillander  v. 
Howell,  35  N.  T.  667,  a  citizen  of  New  York, 
owning  personal  proper^  In  New  Jersey, 
made  an  assignment  with  preferaice  to  cred- 
itors, which  was  valid  In  New  York,  but  void 
In  New  Jersey.  Certain  credlton  In  New 
Jersey  seized  the  property  thera  under  her 
foreign  sttochment  laws  and  sold  it,  and  the 
Court  of  Appeals  recognized  the  validity  ot 
tbe  attachment  proceedings,  and  disregarded 
the  sale  In  New  York.  Tbe  case  of  Orem  v. 
Van  Busklrtc.  K  Wall.  812.  18  U  Bd.  699, 
and  7  WaU.  188,  19  L.  Bd.  lOO,  Is  exactly 
similar,  exe^t  that  the  parties  to  tbe  con- 
tract and  the  attaching  creditor  were  all 
citizens  of  New  York,  while  the  propnty  was 
located  in  Bllnols.  In  Keller  et  al.  v.  Paine, 
107  N.  Y.  83,  18  N.  E.  635,  the  property  was 
located  in  New  Yotk  state,  and  the  mor^- 
gOT,  mortgagee,  and  attaching  credlton  were 
all  resldmts  of  Pennsylvania.  The  same 
rule  applied  as  In  Qteen  v.  Van  Busklrk.  In 
Herv^  V.  Locomotive  Co..  ^  U.  S.  664,  23  L, 
Ed.  1008,  tbe  vmdor,  a  Bbode  Island  com- 
pany, dellvored  to  tbe  vender  a  railroad  con- 
tracts In  Illinois,  a  locomotive  to  be  used 
In  the  latter  state.  No  recwd  was  made  In 
Illinois  of  the  contract  of  sale,  and  It  was 
held  void  as  agslnst  attaching  creditwa  In 
that  state.  In  Cunningham  v.  Gureton,  96 
Oa.  489,  23  S.  B.  42(^  the  vendor,  a  Tennessee 
company,  sold  the  vendee  certain  mill  ma- 
chinery to  be  used  In  Georgia.  It  was  held, 
that  the  conditional  contract  of  sale,  not  be- 
ing recorded  In  Geoi^la,  was  void  as  against 
a  subsequent  mortgagee  In  good  tedtb.  Thus 
It  wIU  be  observed  that  In  the  cases  dted 
either  the  vendor  consented  to  the  removal 
of  the  property  to  the  foreign  Juris^ctltni,  or 
the  property  was  so  located  at  the  time  the 
contract  was  made.  A  different  rule  of  law 
applies  to  such  cases.  The  rule  applicable 
is  that;  "if  a  person  sends  his  property  with- 
in a  jurisdiction  differoit  from  that  where 
be  resides,  he  impliedly  submits  to  tbe  rules 
and  regulations  enforced  In  the  country  where 
he  places  it"  Denny  v.  Benett,  128  U.  8. 
489,  9  Sup.  Gt.  134,  32  L.  Ed.  491. 

We  have  been  cited  to  but  one  case  that 
appears  to  sustain  the  contention  of  defend- 
ant That  is  tbe  case  of  Sanger  v.  Piano 
Co.,  21  Tex.  Civ.  App.  623,  52  S.  W.  621. 
There  tbe  vendor  sold  to  the  vendee  a  piano 
in  Arkansas  under  a  conditional  sale  con- 
tract. Tbe  vendee,  without  the  knowledge 
or  consent  of  the  vendor,  removed  the  piano 
to  Texas  and  sold  it.  No  record  of  the  con- 
tract was  made,  either  in  Arkansas  or  Texas. 
Conditional  bills  of  sale,  to  be  valid  against 
subsequent  bona  fide  purchasera  or  incum- 
brancers, are  not  required  to  be  recorded  In 
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Arknnsaa,  but  are  required  to  be  recorded  in 
Texas.  The  Texas  court  held  that  tlie  con- 
tract, not  being  recorded  there,  was  void 
ngainst  the  subsequent  purchaser.  Tills 
case,  so  far  as  we  have  been  alile  to  discover, 
stands  alone,  and  we  thinit,  if  we  correctly 
understand  the  principle  upon  which  the  de- 
cision was  based,  it  Is  contrary  to  sound  rea- 
son and  the  great  weight  of  authority.  The 
case  of  l^ps  V.  Harding.  Whitman  &  Co.  (N. 
J.  Err.  &  App.)  (»  Atl.  352,  decided  In  March 
of  the  present  year.  Is  in  point  by  analogy 
at  least  with  the  case  at  bar.  It  was  held 
in  that  case  that  a  contract  executed  In  Penn- 
sylvania on  chattels  located  there,  construed 
as  a  bailment  In  that  state  and  valid  against 
sulisequent  bona  fide  purchasers  and  incum- 
brancers, though  not  recorded,  would  be  con- 
strued as  a  conditionol  bill  of  sale  In  New 
Jersey,  and,  being  valid  where  made  and  to 
be  performed,  could  be  enforced  for  the  recov- 
ery of  the  property  in  Xew  Jersey  against 
subsequent  bona  fide  purchasers  and  incum- 
brancers, without  record  in  that  state,  though 
the  statutes  of  New  Jersey,  similar  to  ours, 
require  such  contracts,  when  executed  In  that 
state  upon  property  there  located,  to  be  re- 
corded In  onler  to  be  valid  against  bona  flde 
purchasers  and  Incumbrancers.  The  opinion 
In  this  case  presents  an  exhaustive  discus- 
sion of  the  law  relative  to  contracts  similar 
to  the  one  here  under  consideration. 

It  is  contended  that  to  permit  the  lex  loci 
contractus  to  govern,  when  the  plaintlCC  failed 
to  provide  In  the  contract  nsainst  the  proi> 
erty  being  removed  from  Utah,  and  permit- 
ted the  vendee  to  exercise  ahsolute  control 
and  apparent  ownership  over  It,  opens  a  wide 
door  of  fraud  to  be  pen>etrated  ui»on  the  citi- 
zens of  this  state.  It  is  true  that  the  con- 
tract conLilned  no  stipulation  that  the  prop- 
erty should  not  be  removed  out  of  the  state 
of  Utah;  hence  the  bringing  of  the  property 
Into  this  state  was  not  tortious.  But  the  con- 
tract did  contain  a  stipulation  that  the  ven- 
dee should  not  sell  or  dispose  of  the  proper- 
ty, except  upon  the  written  order  of  the 
plaintiff.  While  the  mere  bringing  of  the 
property  into  this  state  was  not  tortious,  the 
sale  of  It  was,  and  the  vendee  could  convey 
to  the  defendant  no  greater  title  than  he  pos- 
sessed, and.  possessing  no  title  to  the  proi> 
ei'ty,  he  conveyed  none  to  the  defendant. 
We  are  not  Impressed  by  the  dark  forebod- 
ings of  counsel.  It  may  in  occasional  in- 
stances operate  to  the  Injury  of  citizens  of 
this  state;  hut  we  are  inclined  to  coincide 
with  the  views  announced  In  the  case  of 
Smith  &  Co.  V.  Mcl-ean,  24  Iowa.  322,  where 
the  court  said:  "The  argument  based  upon 
the  har<lshlps  of  this  and  siniiiar  cases  fails 
to  convince  us  that  justice  and  the  Interest 
of  the  i>eople  of  this  state  require  a  modifica- 
tion of  the  niie.  "lex  iocl  contractus.'  as  con- 
tended for.  Tlint  there  may  be  instances  of 
innocent  persons  sustaining  loss,  as  did  the 
defendant  in  tliis  case,  in  Its  application  to 
instruments  executed  in  another  state,  may 


readily  be  admitted;  but  these  occasional  In- 
stances of  hardHhip  are  auiply  counterbal- 
anced by  the  Ijenetlts  which  the  i>eoi)le  of  the 
state  receive  in  the  aiiplicatlon  of  the  rule 
in  other  states  to  contracts  entered  Into  here. 
We  could  [lly  afford  to  establish  a  precedent, 
disregarding  and  setting  aside,  in  our  admin- 
istration of  justice,  those  rules  of  comity 
which  have  heretofore  been  recognized  by 
all  civilized  nations.  It  might  return  upon 
us  with  most  mischievous  results." 

It  is  further  contended  that  by  the  former 
decision  the  defendant  was  deprived  of  hl« 
property  without  due  process  of  law.  and  to 
that  extent  the  decision  contravened  the  pro- 
visions of  iHDth  the  state  and  federal  Consti- 
tutions. It  is  a  sufficient  answer  to  this  ob- 
jection to  say  that,  as  the  defendant  never 
acquired  any  title  to  the  property  In  question 
as  against  the  plaintiff.  It  Is  not  clear  to  us 
how  the  enforcement  of  plnintlfTs  rlxht  to 
the  property,  with  which  he  never  parted 
title,  can  invade  any  of  tbe  constitutional 
rights  of  the  defen<laut. 

Rehearing  dented. 

POTTER,  C.  J.,  and  BEARD.  J.,  concur. 


YUXD  V.  FIRST  X.^T.  BANK  OF  SHAW- 

XER.  OKL. 
(Supreme  Court  of  Wyoming.    Aug.  28,  lOOu.) 

1.  Chattel  Mortoaoes  — Filing  — Removal 

OF  I'ROPERTY  Ol'T  OF  StaTK. 

T'mler  Scjw.  La\v>i  Okl.  JS07.  p.  2\7t.  c.  24. 
S  1.  amPDdine  St.  c.  51,  8  18.  declaring  a 

chattel  tnortgnge  to  be  void  against  creilitors 
of  the  mortgaKor  unless  it  be  filed  in  tbe  county 
whpre  tbe  property  is  at  such  time  Hituatod,  the 
tiling  must  lie  wlicre  the  proiM>rty  was  Kituated 
when  the  mortRase  was  executed;  and.  it  not 
having  been  filed  till  the  property  was  removed 
to  another  territory,  it  went  there  free  of  lien 
as  to  other  creditors,  and  the  subsequent  filing 
of  the  mortgage  in  Oklahoma  was  of  no  effect. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9. 
Cent.  Dig.  Chattel  MortgageB,  H  1(35,  IflO.] 

2.  Samk. 

Where  chattels  on  which  a  mortgage  is  a 
lien  are  removed  to  another  state  without  the 
knowledse  or  consent  of  the  mortgaffee.  the 
morfjtage  remains  a  lien,  and  will  he  enforced 
in  the  other  state,  though  not  filed  there,  un- 
less the  Htatiites  of  such  state  require  the  filing 
of  foroisn  mortcages. 

Error  to  District  Court.  Albany  County; 
Charles  W.  Bramel.  .Tudge. 

Heplevin  by  the  First  National  Bank  of 
Shawnee,  Okl.,  agnlu«t  Charles  Yund.  .Tudg- 
ment  for  plaintiff.  Defendant  brings  error. 
Reversed. 

Burke  &  Clark  and  X.  E.  Corthell,  for 
plaintiff  in  error.  C.  P.  Arnold,  for  defend- 
ant in  error. 

BEARD.  J.  The  defend.int  In  error,  here- 
after called  "defendjint,"  brought  this  ac- 
tion Hgainst  plaintiff  In  error,  hereafter  call- 
ed "plaintiff."  to  recover  the  possession  of 
certain  personal  proi>erty,  which  was  then 
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tield  by  the  plaintiff,  as  sheriff  of  Albany 
county,  by  virtue  of  a  writ  of  attaclimeut  is- 
sued out  of  tlie  o&ce  of  the  clerk  of  the  dis- 
trict court  of  said  county  In  tbe  case  of 
N'yquist,  Peterson  &  Co.  against  one  J.  V. 
Honeycutt.  The  defeudant  claimed  to  be 
entitled  to  the  possesston  of  the  property  un- 
der three  chattel  mortgages.  The  plaintiff 
answered,  pleading  the  writ  of  attachment 
and  denying  the  ralidlty  of  defendant'a  mort- 
gages. Tbe  property  was  taken  from  the 
possession  of  plaintiff  upon  the  writ  of  re- 
plevin and  delivered  to  the  defendaut  The 
case  was  tried  to  the  court  without  a  jury, 
and  Judgment  rendered  in  favor  of  defeud- 
ant for  a  considerable  portion  of  the  prop- 
erty, and  plaintiff  Iwings  the  case  here  on 
error. 

The  petition  contains  three  counts,  each 
based  upon  a  separate  mortgage  describing 
distinct  portions  of  the  property  In  contro- 
Tersy.  It  appears  from  the  record  that  J.  V. 
H<Kieycntt,  on  February  20,  1900,  executed 
to  Wlllard  Johnson,  cashier  of  defendant,  a 
chattel  mortgage  upon  two  mules,  a  wagon, 
and  a  set  of  harness,  to  secure  his  note  for 
(1^,  that  day  borrowed  from  defendant, 
and  due  August  20,  1900,  which  mortgage 
was  filed  in  the  office  of  the  register  of  deeds 
of  Pottawatomie  county,  Okl.,  on  the  fol- 
lowing day;  the  property  being  situated  In 
that  county  both  at  the  date  of  the  execution 
and  of  the  filing  of  tbe  mortgage.  February 
24,  1900,  said  Honeycutt  executed  to  oue 
Bradbury  a  mortgage  on  two  other  mules  to 
secure  his  note  to  Bradbury  for  $175,  due  Oc- 
tober 24,  1900.  which  note  was  on  tbe  same 
day  assigned  to  defendant,  and  tbe  mortgage 
was  filed  March  13,  1000;  tbe  mortgaged 
prof)erty  being  In  said  Pottawatomie  county 
at  the  time  of  tbe  execution  of  the  mmtgage, 
but  removed  from  that  territory  before  the 
mortgage  was  filed,  as  appears  from  the  evi- 
dence to  be  considered  later.  March  17, 190O, 
said  Honeycutt  executed  another  mortgage 
to  said  Johnson,  cashier,  upon  a  number  of 
other  mules,  certain  horses,  and  other  prop- 
erty, consisting  of  a  grading  outfit,  to  secure 
his  note  to  defendant  for  $740.  due  July  17, 
1900,  which  mortgage  was  filed  March  19. 
lOOO.  It  iB  admitted  by  counsel  for  defend- 
ant In  his  brief  that  the  property  covered  by 
this  mortgage  was  in  the  Indian  Terrltorr 
at  the  time  the  mortgage  was  executed.  It 
further  appeara  from  the  evidence  that  this 
property  was  purchased  by  Honeycutt  from 
one  Oemmil  on  the  day  tbe  mortgage  was 
given,  and  that  Honeycutt  went  to  the  In- 
dian Territory,  where  the  property  was  at 
that  time,  and  where  it  was  delivered  to 
him  on  tbe  following  day,  Slarch  18th.  In 
each  Instance  all  of  the  parties  to  tbe  sev- 
eral mortgages  resided  In  Pottawatomie  coun- 
ty, Okl.,  and  the  mortgages  were  flled  in 
ttiat  coanty,  and  not  elsewhere. 

There  Is  considerable  ctmfllct  In  the  evi- 
dence as  to  the  location  of  the  property  cov- 
ered by  the  second  and  third  mortgages  at 


the  time  tbey  were  flled.  All  of  the  evidence 
was  in  tbe  form  of  depositions,  and  the  court 
made  no  finding  of  facta.  Honeycutt  was 
the  only  witness  who  testified  to  the  location 
of  the  property  covered  by  the  second  mort- 
gage at  that  time.  His  deposition  was  twice 
taken,  and  In  his  first  deposition  he  states 
that  all  of  the  property  covered  by  the  three 
mortgages  was  taken  to  the  Indian  Terri- 
tory and  worked  there  for  some  time  before 
he  shli^ed  it  to  Nebraska — some  of  It  three 
weeks,  and  all  of  It  three  or  four  days. 
Again,  speaking  of  the  property  covered  by 
the  second  mortgage,  be  says  be  got  it  from 
liradbury  In  Pottawatomie  county  the  day 
he  gave  the  mortgage,  kept  It  there  three  or 
four  days,  then  took  It  to  the  Indian  Terri- 
tory, and  kept  it  there  until  be  shipped  it  to 
Nebraska.  In  his  second  d^osltlon  be  states 
that  this  property  was  at  bts  father's  place 
In  Pottawatomie  county  on  March  13th.  In 
the  absence  of  a  finding  of  facts  by  tbe  dis- 
trict court,  we  are  of  tbe  opinion  that  this 
property  was  taken  out  of  Oklahoma  within 
a  few  days  after  this  mortgage  was  given, 
and  was  not  there  at  the  time  the  mortgage 
was  filed.  The  evidence  shows  that  Honey- 
cutt was  engaged  In  railroad  work  In  the  In- 
dian Territory  at  that  time,  and  up  to  near 
the  time  he  went  to  Nebraska. 

There  is  also  a  confilct  in  the  testimony 
as  to  the  location  of  the  property  covered 
by  the  third  mortgage.  Honeycutt  testified 
in  bis  second  deposition  that  be  received  It 
from  Gemmil  on  March  18th  in  tbe  Indian 
Territory,  and  at  once  returned  with  the 
stock  to  Oklahoma,  where  he  kept  It  for  two 
days,  and  then  went  to  Sapulpa,  Ind.  T.,  and 
shipped  it  to  Nebraska  on  March  24tb  or 
25th.  Two  other  witnesses  testify  that  the 
property  was  shipped  from  Sapulpa  on  March 
22d,  and  that  It  was  not  taken  to  Oklahoma 
before  sblpmeut;  one  of  these  witnesses 
stating  that  he  had  refreshed  his  memory  by 
referring  to  tbe  bill  of  lading,  and  that  he 
went  on  tbe  same  train  with  the  property. 
However  this  may  be,  we  regard  it  as  Im- 
material. That  portion  of  the  mortgaged 
property  which  was  attached  was  removed 
from  Oklahoma  without  tbe  knowledge  or 
consent  of  the  defendant,  and  was  brought 
to  Wyoming  In  June,  1900;  the  defendant 
learning  In  the  latter  part  of  July,  1900.  of 
such  removal.  It  was  attached  August  14th, 
and  this  action  was  commenced  September 
7,  lf>00. 

The  statutes  of  Oklahoma  (section  18,  c. 
51,  St.  1893,  as  amended  by  section  3,  c.  24, 
p.  215,  Sess.  Laws  1897)  provide  as  follows; 
"A  mortgage  of  personal  property  Is  void  as 
against  creditors  of  the  mortgagor,  subse- 
quent purchasers,  and  encumbrancers  of  the 
property  In  good  faith,  for  value,  unless  the 
original,  or  an  authenticated  copy  thereof, 
be  flled  by  depositing  the  same  in  the  office 
of  the  register  of  deeds  of  the  county  where 
the  prc^rty  mortgaged,  or  any  part  thereof 
Is  at  such  time  situated."   Tbe  first  mort- 
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gage,  having  been  filed  wbere  the  propertr 
was  situated  at  the  time  It  wae  executed  and 
while  the  property  remained  there,  became 
a  valid  Hen  as  against  the  creditors  of  the 
mortgagor  In  Oklahcnna.  The  second  mort- 
gage was  not  filed  until  some  time  after  the 
property  covered  by  it  had  been  removed 
from  Oklahoma,  and  it  is  contended  by  coun- 
sel for  plaintiff  that  for  that  reascm  It  jxever 
became  a  lien  on  the  property.  This  conten- 
tion must  be  sustained.  The  mortgage  was 
void  as  against  creditors  of  the  mortgagor 
in  Oklahoma,  unless  filed;  and,  not  being 
filed  before  the  pn^erty  was  removed  to  the 
Indian  Territory,  It  went  there  free  of  any 
lien  as  to  creditors,  and  the  subsequent  fil- 
ing In  Oklahoma  could  create  no  Hen  upon 
It  In  a  foreign  Jurisdiction.  The  third  mort- 
gage never  became  a  Hen  as  against  credit- 
ors, because  not  filed  where  the  property  was 
situated  at  the  time  It  was  executed.  The 
Supreme  Court  of  Oklahoma  has  construed 
Its  statute,  and  by  that  construction  we  are 
bound.  In  the  case  of  GreenvUle  Nat.  Bank 
T.  Brans-Snlder-Buel  Co.  (Okl.)  60  Pac.  249- 
2S3,  It  Is  said  that  the  statute  "has  only  pro- 
vided for  the  filing  of  mortgages  on  property 
which  is  located  within  the  territory  at  the 
time  of  the  execution  of  the  mortgage."  And 
In  Ftst  Nat.  Bank  T.  Weed.  89  Mich.  373, 
50  N.  W.  864,  In  construing  the  language  of 
the  statute  providing  for  the  filing  of  chattel 
mortgages  In  the  office  of  the  town  clerk  of 
the  township,  etc.,  "where  the  property  Is," 
it  is  said:  "It  is  plain  that  It  Is  the  intent 
of  the  statute  that  the  filing  should  be  In 
the  township  or  city  where  the  property  Is 
at  the  time  of  the  execution  and  delivery  of 
the  mortgage,  and  not  In  some  other  town- 
ship or  city  to  which  the  pr<^rty  may  be  re- 
moved after  such  execution  and  delivery." 
Stlrk  T.  Hamilton,  83  Me.  524.  22  Atl.  391,  is 
to  the  same  effect.  The  second  and  third 
mortgages,  not  being  valid  Hens  upon  the 
property  in  Oklahoma,  where  they  were 
made,  were  not  liens  upon  it  In  this  state,  to 
which  the  property  was  subsequently  remov- 
ed, as  against  the  creditors  of  the  mortgagor. 

Ttie  only  remaining  question  which  It  Is 
necessary  to  consider  is  in  relation  to  the 
first  mortgage.  Upon  this  question  the  law 
seems  to  be  so  well  settled  that  It  would 
serve  no  good  purpose  to  review  the  au- 
thorities on  the  point  It  may  be  safely 
said  that  the  great  weight  of  authority  is 
to  the  effect  that,  where  a  mortgage  is  exe- 
cuted upon  personal  property  between  par- 
ties residing  in  one  state  or  territory  upon 
property  there  situated  at  the  time  of  the  ex- 
ecution of  the  mortgage,  and  It  Is  executed, 
filed,  or  recorded  according  to  the  laws  of 
such  state  or  territory,  so  that  It  becomes  a 
valid  Hen  upon  the  mortgaged  property  In 
that  state  or  territory  as  apalnst  creditors  or 
purchasers,  and  the  property  Is  afterwards  re- 
moved by  the  mortgagor,  without  the  knowl- 
edge or  consent  of  the  mortgagee  or  the  hold- 
er of  the  mortgage,  to  another  state  or  ter- 
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rltory,  the  mortgage  remains  a  valid  lien 
upon  the  property,  which  will  be  enforced 
against  creditors  of  or  purchasers  from  the 
mortgagor  by  the  courts  of  the  state  or  te^- 
Tttory  to  which  the  property  has  been  re- 
moved, although  not  filed  or  recorded  in  the 
latter  state  or  territory,  unless  the  statutes 
of  the  latter  require  foreign  mortgages  to 
be  filed.  A.  &  B.  Enc.  (2d  Bd.)  1342,  and 
cases  cited  In  notes;  24  A  &  E,  Enc.  (2d 
Ed.)  93,  and  cases  cited  In  notes^ 

In  many  cases  the  courts  have  gone  much 
further  than  stated  above  In  sustaining  the 
Hen  of  the  mortgage.  In  a  recent  case  in- 
volving a  similar  question  as  to  the  validity 
of  a  contract  of  conditional  sale  of  personal 
property  made  In  another  state,  and  where 
the  property  was  afterwards  brought  Into 
this  state  and  sold  to  an  Innocent  purchaser, 
no  record  of  such  contract  being  required  in 
the  state  where  made,  and  it  was  not  filed  in 
this  state,  it  was  held  that  the  title  of  the 
conditional  vendor  was  superior  to  that  of 
the  purchaser  from  the  conditional  vendee, 
and  that  the  courts  of  this  state  would  en- 
force the  contract.  Studebaker  Bros.  Co.  v. 
Mau  (Wyo.)  80  Pac.  151.  After  a  careful 
reconsideration  of  that  case  upon  a  full  ar^ 
gument  on  a  petition  for  a  rehearing,  a  re- 
hearing was  denied  In  an  opinion  handed 
down  at  this  sitting  of  the  court  82  Pac. 
2.  In  some  states  it  has  been  provided  by 
statute  that  foreign  mortgages  must  be  filed 
or  recorded  In  those  states  within  a  reasona- 
ble or  specified  time  after  the  property  Is 
brought  Into  the  state.  In  order  to  preserve 
the  Hen  against  creditors  or  purchasers;  but 
our  statutes  contain  no  such  requirement 

For  the  reasons  above  stated,  the  district 
court  properly  held  that  the  defendant  was 
entitled  to  the  possession  of  the  property  cov- 
ered by  the  first  mortgage  dated  March  20th, 
but  erred  In  concluding  that  It  bad  any  valid 
lien  upon  the  balance  of  the  property  In  con- 
troversy as  against  the  plaintiff.  The  judg- 
ment of  the  district  court  is  reversed,  and 
the  case  remanded  to  that  court  for  a  new 
trial  or  other  proceedings  in  accordance  with 
the  views  expressed  In  this  opinion. 

Berersed  and  remanded. 

POTTEE,  C.  J.,  and  VAN  ORSDEL,  J., 
concur. 


M08B  MERGANTILB  CO.  T.  FIRST  NAT. 
BANK  OF  PATBTTH. 

(Supreme  Court  of  Oregon.    Aug.  7,  1905.) 

1.  EsTOFFBi:.  —  Relationship  op  Pabtie»— 

PttlNCIPAI.  Ann  AOEHl>-DBniAL  OF  Pbinci- 

FAL'B  Title. 

Ad  agent  or  attorney  to  collect  and  remit 
the  amount  due  on  a  judgment  is  not  estopped, 
by  reason  of  bis  relationship  to  his  principal, 
to  assert  as  against  the  latter  that  amount 
due  in  fact  belonged  to  another,  and  that  be 
paid  it  over  to  that  other,  on  demand,  prior  to 
the  commencement  of  suit  against  hlm  by  the 
principal. 
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2.  BBanAuinia   Acnosa  ax  "Law  —  Ajm- 

QUAfTT  or  lOOAI.  REHEDT. 

Whether  money  collected  by  an  attorney 
or  agent  on  a  judzinent,  and  i>ald  over  by  the 
uent  to  another,  belonged  to  the  latter,  or  to 
the  prbic^l,  to  an  Issne  determinable  in  a  law 
actioa  broui^  by  the  principal  axainst  the 
agent  to  recover  the  money;  and  the  one  to 
whom  the  money  was  paid  cannot  sue  in  equity 
to  enjoin  soch  a  law  action,  and  procure  a 
determination  of  the  iasae  In  that  manner. 

An)eal  from  Circuit  Court,  Malhenr  Coun- 
ty ;  Oeorge  E.  DarlB,  Judge. 

Suit  by  the  Moss  Mercautlle  Company 
agalnat  the  First  National  Bank  of  Fayette. 
From  a  decree  toe  plalntllt,  defoiduit  ap- 
peals. Beraived. 

nUs  la  a  nit  to  leBtraln  the  prosecution  ctf 
■n  action  at  law  brought  by  the  d^cndant 
hank  against  'William  Mlllo:  to  recover 
oKner  collected  by  Um  on  a  judgment  In  fa- 
Tor  of  Helmlck  and  against  Porta.  The 
ffecta,  as  they  appear  from  ttw  record,  are 
anbatantlally  that  In  April,  1003,  HelmlCk  re- 
covered a  Jadgment  against  Porter  tor 
880.22.  UUIer  was  the  attorney  fbr  Belmldc 
Is  sncb  action,  and  knew  that  plaintiff  had 
or  claimed  an  Interest  In  the  Jadgment  and 
the  fnnd  to  he  derived  thCTefrom.  On  ttw 
27th  of  the  month  the  Judgment  was  assign- 
ed by  HelmldE  to  the  defendant  bank,  and 
Miller  was  notified  by  It  of  aucb  anlgnmen^ 
and  directed  to  collect  the  money  on  the 
jDdgment  and  make  remittance,  less  his  fees. 
On  Jvne  20tli  Miller  collected  the  amount 
Am,  adaiowledglng .  satisfaction  thereof  hy 
rtgnlng  the  name  of  Hdralck  and  of  the  bank, 
tor  himself  as  attorney;  but,  while  he  was 
preparing  to  remi^  ttw  plaintiff  asserted  tt- 
tta  to  the  money  and  demanded  its  possession, 
and  HUler,  thinking  tbe  bank  waa  acting  for 
ttw  plaintiff,  paid  it  over  accordingly.  Tbo 
bank  then  brought  an  actkm  against  him  to 
recover  the  money  so  collected,  and  the  plain- 
tiff commenced  ttila  suit  to  enjoin  the  proee- 
cntl<m  of  sndb  actton.  In  Its  complaint  it  al- 
leges that  at  tbe  time  of  the  assignment  of 
flie  judgment  by  Hehnlck  to  tbe  hank,  he  was 
indebted  to  It  ^bont  HOOO,  and  bad  given  it 
an  order  on  Porter  for  tbe  money  due  from 
tbe  latter;  that  the  baidc  knew  <MF  such  in- 
debtedness and  order  at  the  time  of  the  as- 
signment, and  such  assignment  was  made 
and  received  wittiout  consideration  and  for 
the  express  purpose  of  cheating  and  defraud- 
ing the  plaintiff  out  of  the  money  on  such 
judgment  and  the  action  at  law  is  prosecut- 
ed by  the  bank  for  tbe  same  purpose;  that 
Miller  was  one  of  the  attorneys  for  Helmlck 
in  the  action  brought  by  him  against  Porter, 
and  knew  of  the  indebtedness  of  Helmlck  to 
the  plaintiff,  and  of  the  order  referred  to, 
and  was  luatmcted  by  Helmlck,  at  the  time 
the  Judgment  was  recovered,  to  collect  the 
same,  and  pay  the  proceeds,  less  his  fees,  to 
the  plaintiff ;  that  he  thereafter  collected  the 
Judgm^t  and,  believing  that  the  bank.  In 
taking  the  assignment  was  acting  <mly  for 
ttie  plaintiff.  Indorsed  aatlsfactlon  thereof  on 


the  record,  and  signed  the  name  of  tbe  bank 
by  himself  as  attorney,  but  without  the  in- 
tention of  acting  for  the  bank  other  than  for 
the  b^eflt  of  the  plaintiff.  A  demurrer  to 
the  complaint  for  want  of  equity  was  over- 
ruled, and  the  defendant  answered,  denying 
some  of  Its  allegations,  but  asking  for  no  af- 
firmative relief.  The  case  was  tried  on  the 
testimony,  and  plaintiff  bad  a  decree  from 
which  the  defendant  appeals. 

Will  R.  King,  for  appellant  J.  H.  BMf 
ards,  for  respondent 

BEAN.  J.  (after  stattng  the  facts).  It  is 
dlfilcult  to  understand  upon  what  ttieory 
plaintiff  can  maintain  this  suit  The  right 
of  a  court  of  equity  to  enjoin  an  action  at 
law,  either  by  an  original  suit  or  a  complaint 
In  the  nature  of  a  cross-bill,  whoa  the  defense 
Is  purely  of  equitable  cognlaanoe,  or  tbe  com- 
plainant cannot  have  full  relief  at  law,  1«  an 
old  and  familiar  head  of  equity  Jurlsim- 
dence.  The  books  are  full  of  cases  of  that 
kind,  but  usually  the  suit  is  brought  by  tbe 
defendant  In  tbe  law  actt<m.  and  not  1^  « 
atranga  to  tbe  proceedings,  unless  the  cause 
of  suit  arises  out  of  some  relationship  ot  tbe 
plaintiff  in  such  actbm  to  tbe  plaintiff  in  the 
suit  McOullougb  V.  Abescom  Land  Im- 
provement Co.  (N.  J.)  10  Atl.  006;  Flaher  t. 
Lord.  Fed.  Caa.  No.  4.821 ;  Fergustm  v.  Fide, 
28  Conn.  SOI.  In  this  case  the  plaintiff  la- 
not  a  par^  to  tbe  action  sought  to  he  enj(^ 
ed,  and  the  cause  of  suit  does  not  grow  out 
of  any  relationship  or  dealings  betwem  tb» 
bank  and  ttie  plaintiff.  It  is  not  apparent 
therefore,  what  rlg^t  tbe  plaintiff  has  to  Iik 
tarfere  In  tbe  law  action  for  the  purpose  of 
making  a  defense  either  or  eqnitabli^ 
for  Miller.  Tbe  natwe  and  character  of  the 
defense.  If  any,  to  be  made  In  the  law  action, 
la  fbr  Miller  to  determine,  and  there  ia  no 
suggestton  that  be  is  not  capable  of  doing  so. 
But  assuming  that  a  stranger  may  bring  a 
suit  to  enjoin  the  prosecution  of  an  acUon  at 
law  against  another  for  want  of  a  ctefense 
tboeto.  such  a  suit  can  only  be  maintained 
when  the  defense  at  law  is  inadequate.  16 
Am.  A  Eng.  Enc.  Law  (2d  Ed.)  365.  "Where  a 
court  of  law  can  do  as  full  Justice  to  the  par^ 
ties,"  says  Mr.  Pomeroy,  "and  to  the  matter  In 
dlqpute,  aa  can  be  done  In  equl^.  a  conrt  of 
equity  will  not  stay  proceedings  at  law.  Eq- 
uity will  not  restrain  a  legal  actl<m  or  Judg>- 
ment  where  the  controversy  would  be  decided 
by  the  court  of  equity  up<m  a  ground  equally 
avalUble  at  law,  unless  the  party  Invoking 
the  aid  of  equity  can  show  some  flpedal  equi- 
table feature  or  ground  of  relief;  and.  In  the 
case  assumed,  this  special  feature  or  ground 
most  necrasarlly  be  something  connected  with 
the  mode  of  trs^ing  and  deddlng  the  legal  ac- 
tion, and  not  with  the  cause  of  action  or  the 
defense  themselves."  4  Pomercv*  Eq.  <3d  Ed.) 
{  1301.  Now,  under  the  fticts  as  here  claim- 
ed by  the  defendant  Miller's  relationship  to 
U  was  .that  of  a  mere  agent  or  attorney  to 
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collect  and  remit  the  amount  doe  on  the  Hel- 
mlck  judsment;  and  while  the  general  rule 
is  that  an  agent  who  receives  money  for  hla 
principal  Is  estopped  to  deny  the  title,  and 
mnst  return  or  account  for  the  money  to  him 
for  whom  he  received  It,  this  rule  does  not 
prevent  an  agent,  when  sued  by  bis  principal, 
from  showing  that  he  has  been  divested  of 
the  property  by  a  title  paramount  to  that  of 
hla  principal,  or  that  he  has  paid  over  the 
money  or  property  to  one  holding  such  a  ti- 
tle. 1  Clark  A  Skylee,  Agency,  {  431 ;  Me- 
<±em.  Agency,  {  62S ;  Pedc  ft  Clark  t.  Wal- 
lace ft  Lewis,  19  Ala.  210;  Peyser  v.  Wilcox, 
64  How.  Prac  S2S ;  Slma  v.  Brown,  6  Tbomp. 
fta  6;  a.  a.  afBrmed  64  N.  T.  660.  The  rule 
In  such  caae  la  practically  the  same  as  that 
goremlng  tlie  relatlw  of  bailor  and  bailee^ 
and  anrreDderljiff  to  a  paramount  title  la  a 
good  defenae.  Western  Transportation  Oo. 
T.  Barber,  69  N.T.B44;  Barton  v.  Wilkinson, 
18  y 1 186,  46  Am.  DecL  145.  HUler  to  there- 
fore not  estopped  by  reaaon  of  hia  relation- 
ship to  the  defendant  bank  to  set  up  and 
prore  In  tbe  actlm  broni^t  bgr  It  against  him. 
U  be  can,  that  the  moncj  In  fact  belonged  to 
the  plalntur,  and  that  he  paid  It  over  on  de- 
mand prior  to  the  commoicemeDt  of  anch  ac- 
tion. The  point  in  oontroreray  la  whethw 
the  mmu9  eolleetod  1^  him  belonged  to  the 
defendant  or  to  the  plalntifC.  If  it  was  the 
property  of  the  bank.  Miller  la  liable  to  it, 
but  If  It  belonged  to  the  plalntur;  and  he  paid 
It  over  upon  demand,  anch  payment  will  be  c 
complete  defense  to  the  law  action.  These 
are  qneatUms  properly  triable  at  law,  and  ao- 
etndlng  to  the  procedure  an>llcable  thereto^ 
We  are  vt  Uw  opinion,  therefore^  that  there 
la  no  equity  In  plalntUTa  proceeding. 

The  decree  to  reversed,  and  the  complaint 
dismissed. 

C«  Or.  t4) 

80BBNS0N  T.  OBEGON  POWBB  00.* 
(Supreme  Court  of  Oregon.    Aug.  IS,  190S.) 

1.  MABTza  AND  Sebvamt— Niolioehcb  or  Sn- 

PKBIOB— KeSPONBIBIUTT  OF  MaBTEK. 

Under  Iaws  1903,  p.  20.  making  railroads 
liable  for  Injuries  to  employte  resulting  from 
the  wrongful  act  of  an  agent  or  officer  superior 
to  the  employe  injured,  the  railroad  is  respon- 
sible to  a  common  laborer  In  a  construction 
gang  for  the  negligcEQce  of  the  foreman  having 
cha^e  of  the  gang  and  control  of  the  conduct 
and  services  of  the  employte  therein. 

[Ed.  Note.— For  cases  in  point,  see  voL  84, 
OenL  Dig.  Uastw  and  Servant,  |  428.] 

2.  Sahb— Obbdiehob  to  Obdebs— CONTSIBir- 
VOBT  NeOLIOBNOB. 

A  common  lab<»«r  In  a  railroad  construc- 
tion crew,  superintended  by  a  foreman  having 
charm  of  both  the  laborers  and  the  operatives 
oi  a  oallast  and  gravd  train,  wbidi  forms  part 
«t  the  construction  outfit,  has  a  right  to  aa- 
anme  that  the  foranan  will  not  needlessly  ex- 
pose him  to  danger,  and  is  not  guilty  of  con- 
tributory n^ligence  in  going  between  the  cars 
of  the  train  to  couple  the  air  hose  In  obedience 
to  the  foreman's  ordw,  without  notifying  the 
trainmen  of  bis  action. 

[EU.  Note.— For  cases  In  point,  see  voL  8^ 
Cent  Dig.  Master  and  Servant,  t  788J  

'  *E«lMsrliig  dMlsd  DwualMr  i,  vnk 


8.  New  TaraL— ConDxnoHg  oh  Bntrsma  — 

BEDucnoif  or  Vebdict. 

Where  the  trial  court  deems  the  damages 
rendered  for  personal  injuries  excessive,  it  may 
overrule  a  motion  to  set  aside  the  verdict  on 
condltimi  of  a  remittitur  iti  the  eaceM  vnt 
what  it  deems  proper. 

[Ed.  Note. — ^For  cases  la  vAnU  see  voL  87* 
OenL  Dig.  New  Trial,  H  824^.1 

4.  Apfeaxi  —  Bbvibw  —  RBrxiBAi,  or  New 

Tbial. 

The  refusal  of  the  trial  court  to  set  aside 
a  verdict  on  account  of  excessire  damages  can- 
not be  reviewed  on  appeal  unless  It  is  manifest 
that  the  verdict  was  the  result  of  passion  or 
prejudice. 

[Ed.  Note. — Fmr  cases  la  point,  sea  toL  S. 
Gent  Dig.  Appeal  and  Error,  I  8864;  voL  87, 
Cent  Dig.  New  THal*  f  ICS.] 

6.  DAHAOBa— PXBSOHAL  IWJPMBe  ■  BioniiTn 
VkaDiots. 

In  an  aetlmt  for  Injuries  to  a  common 
laborer,  whose  leg  was  crushed  so  that  it  had 
to  be  amputated  helow  the  knee,  a  verdict  for 
$15,000,  as  reduced  by  the  trial  court  to  $9,450, 
is  not  so  excessiTe  as  to  plainly  show  bias  or 
prejudice,  and  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  eases  In  point,  as*  tdL  Ifi^ 
Gent  IMg.  Damages,  i  389.] 

6>  iKTiBBaT— Dhuquioaitd  Damaoes. 

Under  B.  ft  O.  Comp.  |  4595.  defining  tiw 
rate  of  interest  "on  judgments  and  decrees  tot 
the  naymmt  of  money,  interest  on  unllqui- 
datea  damages  arising  out  of  a  tort,  such  as 
the  infliction  of  personal  Injuries,  does  not  run 
untn  judgment  and  cannot  be  allowed  between 
verdict  and  judgment 

[Ed.  Note.— For  cases  in  patat,  ase  TsL  28^ 
Cent  Dig.  Interest  t  42.] 

7.  TBiAii—DiscHAsai  or  Jubt— AFFsuaircn 
or  Pbejuoice. 

The  trial  court  should  release  a  jury  from 
consideration  of  a  caae  when  It  Is  made  to  ap- 
pear that  by  reason  of  facts  existing  at  tbe 
time  tlw  jury  was  impaneled,  but  unknown  to 
the  court  or  facts  occurring  afterward^  mem- 
bers of  the  Jury  are  subject  to  anch  Uaa  or 
prejudice  aa  not  to  stand  impartially  bstwsm 
the  parties 

Appeal  from  CSxcnlt  Oonrt,  Moltnomab 
County;  Alfred  F.  Bears,  Judge. 

Action  by  Andrew  Sorenson  against  the 
Oregon  Power  Company.  From  a  Judgmmt 
for  plalntur,  defendant  appeals.  Modified 
and  afllrmed. 

This  Is  an  action  to  recover  damages  for 
a  personal  injury  received  by  the  plalntiif 
ttirough  the  alleged  n^ligence  of  the  de- 
fendant The  t^aintiff  Is  a  common  laborer, 
and  waa  one  of  a  construction  crew  or  gang 
of  the  defendant  under  the  charge  and  su- 
pervision of  one  George  Adams,  engaged  in 
repairing  Its  roadbed.  The  construction  out- 
fit consisted  of  a  motor  and  ballast  or  gravel 
cars,  operated  a  motorman,  a  conductor, 
a  brakeman,  and  three  or  four  laborers,  who 
loaded  and  unloaded  the  cars.  All  the  em* 
ployto  were  under  tbe  direct  anpervlalon  of 
Adams,  and  he  bad  a  rlgbt  to  direct  and 
control  th^  services  and  the  places  where 
they  should  work.  On  the  mMninf  ot  the 
accident  trcHO  8  to  12  of  the  gravel  or  bal- 
last  cara  were  standing  on  a  side  track  at 
Lenta.  Tbey  were  not  coupled  together  In 
one  train,  bat  were  In  three  sections.  Adama 
directed  that  three  of  the  cars,  which  were 
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loaded,  and  at  Qie  Treat  end  of  tbe  Bwitcb^ 
should  be  taken  to  a  point  east  of  the  ata* 
tion  to  be  nnloaded.  Thla  necessitated  the 
coupling  of  the  cars  Into  one  train,  taking? 
them  all  out  onto  the  main  track,  there  leav- 
inff  the  loaded  cars,  and  returning  the  emp- 
ties to  the  switch.  To  do  this  the  motor 
backed  in  on  the  east  end  ot  the  switch,  and 
while  tbe  conductor  was  coupling  up  the  for- 
vnxd  cars  Adams  ordered  i^intlff,  without 
notifTlng  the  motorman  or  the  conductor,  to 
go  in  between  tbe  two  rear  cars  on  tbe  side 
opporite  from  and  out  of  view  of  the  con- 
dnctor  and  couple  tbe  air  hose,  at  the  same 
time  ordering  some  of  the  other  employfia 
to  loosen  the  brakes  on  the  cars  in  front  ot 
those  between  whicdk  he  bad  ordered  the 
plalntlfr.  WUle  obeying  this  order,  the  cars 
in  front  were  suddenly  backed  down  against 
those  between  which  he  was  working,  throw- 
ing him  to  the  ground,  and  crushing  bis  leg 
BO  that  it  had  to  be  amputated  below  tbe 
knee.  Thla  action  is  brought  to  recover  dam- 
agea  for  the  Injury  l^us  sustained.  The 
theoij  of  tlie  plalntUf  is  that  it  was  the  duty 
of  Adams,  after  he  had  ordered  plaintiff  in 
between  liie  cars  to  couple  the  air  hose,  to 
see  tbat  the  motorman  and  the  conductor 
■WK  notlfled  of  that  fact,  ao  tbat  no  force 
would  be  suddaily  applied  to  the  cars  be- 
twem  which  he  was  working,  to  hia  injury; 
and  that  Adams  failed  and  neglected  to  per* 
form  such  duty,  by  reason  of  which  the  In- 
Jury  occurred.  The  defendant's  contention 
Is  that  the  plaintiff  la  gnllty  of  contributorr 
negligoice  in  obeying  tbe  orders  of  Adams 
and  in  going  between  the  cars  without  him- 
self notifying  the  (qperatlTes  of  the  train  or 
placing  himself  In  communication  with  them. 
The  plaintiff  bad  a  verdict  for  $16,000.  but 
it  was  reduced  by  the  trial  court  to  |9,4G0, 
and  judgment  rendered  for  tbat  amount, 
with  interest  from  tbe  date  of  the  verdict  to 
tbe  date  of  tbe  Judgment  The  defendant 
appeals,  assigning  error  In  overruling  its  mo- 
tl<m  for  a  nonsuit.  In  refusing  to  set  aside 
the  verdict  because  excessive,  in  allowing  in- 
terest thereon  prior  to  the  entry  of  Judgment, 
and  in  refusing  to  dischai^  the  Jury  on  ac- 
count of  the  bias  or  prejudice  of  a  juror. 

Ralph  W.  Wilbur  and  W.  T.  Mnir,  for  ap- 
pellant  Henry  B.  McGinn,  tor  respcmdent 

BEAN,  J.  (after  stating  the  facta).  The 
jury  found  from  the  evidence  that  the  plain* 
tiff  was  ordered  by  Adams  to  couple  tbe  air 
hose,  and  tbat  be  was  acting,  at  the  time 
he  was  injured,  in  obedience  to  such  order. 
It  la  admitted  that  plaintiff  did  not  warn  or 
notify  the  motorman  or  conductor  of  the 
train  of  bis  presence  between  the  cars,  The 
tingle  question,  therefore,  on  tbe  motion  for 
nonsuit,  is  whether  he  was  gnllty  of  con- 
tributory negligence  in  ntecutlng  the  order 
of  Adams  without  warning  the  motorman  or 
conductor  of  bis  action.  By  obeying  snch 
order  and  attempting  to  make  tbe  coupling, 
he  assumed  all  tbe  xiska  ordinarily  incident 


to  such  service;  but  It  was  not  In  om  opin- 
ion, incumbent  upon  him  to  advise  the  im- 
mediate operators  of  the  train  of  tbe  dan- 
gerous position  in  which  he  had  been  put 
by  tbe  orders  of  bis  superior.  He  had  a 
ri^t  to  act  upon  tlie  aasumptlon  that  Adams 
would  perform  the  duties  and  responsibili- 
ties resting  upon  the  master,  and  not  need- 
lessly or  carelessly  expose  him  to  danger 
from  injury  by  tbe  sudden  moving  of  the 
cars.  He  was  obeying  an  order  which  re- 
quired prompt  and  immediate  execnticH),  and 
had  a  right  to  assume  that  Adams  would  use 
due  care  not  to  expose  him  to  unnecessary 
danger.  It  is  claimed  tbat  Adams  bad  no 
control  over  the  movements  of  tbe  cars,  but 
that  they  were  uadet  the  exclusive  manage- 
ment of  the  motorman  and  conductor,  and 
that  plaintiff  was  aware  of  that  fact.  TiM 
evidence  is.  however,  that  all  tbe  employes, 
both  those  engaged  in  tbe  operation  of  the 
train  and  In  other  work,  were  under  the  im- 
mediate charge  and  supervision  of  Adams, 
and  took  their  orders  from  blm.  It  may  be 
that  he  did  not  direct  the  motorman  and  con- 
ductor as  to  the  details  of  tbtir  work,  or  give 
signals,  or  assume  the  Immediate  charge  of 
the  train;  but  he  evidently  had  a  right  to 
nerclse  the  authority  to  direct  wliat  should 
be  done  and  by  whom.  He  ordsed  the  plain- 
tiff to  go  in  between  the  cars  and  oonple  up 
the  air,  and  some  of  the  other  employte  to 
go  aboard  the  cars  and  release  the  brakee, 
and  80  it  does  appear  that  lie  in  fact  exer- 
cised some  authority  or  control  over  the  nnk- 
Ing  up  of  the  train.  For  the  purpose  of  di- 
recting and  controlling  the  conduct  and  aerr- 
Ices  of  the  various  emptoyfls  of  the  defendant 
under  his  charge  and  anperrislon  he  stood  in 
tbe  place  of  tbe  master,  and  for  his  negli- 
gence the  master  is  responsible.  Laws  Or. 
19(@,  p.  20.  It  was  undoubtedly  tbe  plain- 
tiff's duty  to  obey  the  orders  of  Adams,  un- 
less obedience  would  have  involved  a  risk 
obviously  dangerous,  and  he  was  not  we 
think,  guilty  of  contributory  negligence  In 
not  notifying  the  motorman  or  conductor  of 
bis  position.  2  Current  Law,  840;  Terre 
Haute  &  I.  R.  Co.  v.  Rlttenhouse,  28  Ind. 
App.  633,  02  N.  E.  295;  Malcolm  v.  Fuller. 
152  Mass.  160,  26  N.  E.  88.  This  Is  not  a 
case,  like  those  cited  by  tbe  defmdant, 
where  a  car  repairer  or  a  locomotive  engi- 
neer went  under  a  car  or  locomotive  tor  tbe 
purpose  of  making  repairs  without  putting 
out  a  flag  or  signal,  and  was  injured  by  an- 
other car  being  bached  down  against  tbe  one 
he  was  engaged  in  repairing.  In  such  case  It 
was  negligence  for  the  Injured  party  to  vol- 
untarily assume  a  position  of  manifrat  dan- 
ger without  guarding  against  Injury.  But 
here  the  plaintiff  was  ordered  by  bis  Imme- 
diate superior  to  do  the  particular  act  in 
which  be  was  engnged  at  the  time  of  Ills  in- 
jury, and  be  had  a  right  to  assume  that  be 
would  not  be  exi>osed,  in  so  doing,  to  tbe  ex- 
traordinary and  unusual  hazard  of  having 
cars  suddenly  pushed  down  against  the  ones 
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between  which  he  was  worklns  and  with- 
out DOtlce  or  warning  to  him. 

The  damages  awarded  by  the  Jury  were, 
Id  the  opinion  of  the  trial  court,  excesBlTe, 
but  it  overruled  a  motion  to  set  aside  the 
verdict,  as  it  had  a  right  to  do  (Adcock  v. 
Oregon  IL  &  N.  Ca  [Or.]  77  Pac.  78).  on  con- 
dition that  plaintiff  would  remit  all  in  ex- 
cess of  $9,4S0,  which  was  done  accordingly. 
It  has  been  decided  that  the  refusal  of  a 
trial  court  to  set  aside  a  verdict  on  account 
of  excessive  damages  cannot  be  reviewed  on 
appeal  (Nelson  v.  Oregon  R.  &  Xav.  Ca,  13 
Or.  141.  »  Pac.  321;  McQnald  t.  PorUand 
and  Yanconver  B.  Co.,  10  Or.  535.  23  Pac. 
26:  Ooos  Bay  Nar.  Co.  t.  Endlcott,  84  Or. 
G73,  S7  Pac.  61),  and  this,  It  seems,  is  the 
general  rule  on  the  subject  (see  cases  cited 
2  CentniT  Digest,  |  1828),  unless,  perhaps, 
it  la  manifest  that  the  verdict  was  the  result 
of  passion  or  jn^Judlce.  We  omnot,  there- 
fore, disturb  the  verdict  as  reduced  by  the 
trial  court  It  haa  been  approved  that 
court,  and  is  not  so  excessive  aa  to  show 
plainly  that  it  was  the  result  of  bias  or  preju- 
dice. 

The  court  was  in  error,  however,  in  allow- 
ing intorest  on  the  verdict  firom  its  date  to 
the  rendition  of  judgment  In  the  absence  of 
a  contract  to  pay  interest  the  right  to  exact 
it  must  be  found  in  the  statute  (Rensselaer 
Olass  FactOTy  Beld,  5  Cow.  COS),  and  tiie 
statute  makes  no  provision  for  Interest  on 
unliquidated  damages  arising  out  <tf  a  tort 
unUl  made  certain  by  judgment  (B.  ft  O. 
Comp.  f  4596;  Hawley  v.  Dawaon,  16  Or. 
344,  IS  Pac.  502;  Bawl^  T.  Barkor,  &  Colo. 
118;  Kelsey  v.  Murphy,  30  Pa.  840). 

Durli«  the  trial  one  of  the  jurors  Inter- 
rogated a  witness  in  such  a  manner  as,  In 
the  opinion  of  counsel  for  defendant,  indi- 
cated a  prejudiced  attitude  toward  the  de- 
fendant, and  he  thereupon  moved  the  court 
to  discharge  the  Jury  from  the  further  con- 
sideration of  the  case.  The  motion  was  over- 
ruled, the  court  holding  that  the  conduct 
of  the  juror  was  not.  In  Its  opinion,  such  as 
indicated  bias  or  prejudice.  It  needs  no  ar- 
gument or  citation  of  authority  to  show  that 
a  trial  court  should  release  a  jury  from  the 
consideration  of  a  case  vrbea  it  ia  made  to 
appear  that  by  reason  of  facta  existing  at 
the  time  the  jury  was  impaneled,  but  un- 
known to  the  court  or  facts  occurring  aft- 
erwards, members  of  the  jury  are  subject 
to  such  bias  or  prejudice  as  not  to  stand 
impartial^  between  the  parties.  Neither 
party  to  a  cause  has  a  right  to  a  corrupt  or 
prejudkred  jury,  and  the  court  should  Im- 
mediately dlscbai^  a  jury  when  the  cause 
of  justice  would  otherwise  be  defeated.  But 
in  this  case  the  trial  Judge,  who  observed  the 
attitude  of  the  juror  and  his  manner  of  ask- 
ing questions,  decided  that  his  conduct  did 
not  Indicate  bias  or  prejudice,  and.  while  it 
was  somewhat  unusual,  there  is  not  enough 
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in  the  record  to  justify  us  in  disturbing  fb& 

findings. 

The  judgmmt  will  be  modlfled  by  dlminat' 
iDg  the  Item  of  interest  and  otherwise  at* 
firmed. 


AUSPLITND  v.  niGGINS  et  al. 

(Sapreme  Court  of  Oregon.    Aug.  28,  1005.) 

Appeal— EviDESCK— Bill  of  ExcEPTio?ifl. 

The  bill  of  pxt-pptions  does  not  t\o  'iitivf 
the  fact  that  d«>ft>ii(lnnt  may  have  intriHuui'd 
tefltimon;  on  which  the  fiDdings  for  pl:i.ntifif 
are  bafira,  where,  after  a  recital  that  the  fr>re- 
going  was  all  the  testimony  offered  by  plain- 
tiff, and  thereupon  defendant  moved  for  an  or- 
der of  nonsuit,  which  was  denied,  it  reciies 
that  "at  the  close  of  the  case,  no  more  tet'ti- 
mooy  bavins  been  introduced  on  behalf  of  plain- 
tiff, defendant  moved  for  fiodings  and  Judg- 
ment In  its  favor,  which  was  denied. 

On  rehearing.  Denied. 

For  former  report,  see  81  Pac.  677. 

MOORE,  J.  A  petition  for  a  rehearing 
having  been  filed,  defendant's  counsel  Insist 
that  a  statement,  in  the  (pinion  announcea 
In  this  case,  that  the  bill  of  exertions  did 
not  ptui>ort  to  contain  all  the  testimony  glv- 
ea  at  the  trial,  prior  to  the  interposition  of  a 
motion  for  a  Judgment  of  nonsuit  is  not 
borne  out  by  the  record.  A  Te-examlnatl«i 
of  the  transcript  shows  that  the  opinion  In- 
advertently refers  to  the  motion  for  a  non- 
suit, when  It  should  have  specified  a  motion 
for  findings  and  a  judgment  In  defendant's 
favor.  The  bill  of  exceptions  sets  out  cer- 
tain exhibits.  Introduced  in  evidence  by  de- 
fendant, and  tben  contains  the  following  re- 
cital: "That  this  was  all  tbe  testimwy  of- 
fered by  tbe  plaintiff  to  sustain  the  all^< 
tlons  of  her  complaint  and  of  the  pleadings, 
and  thereupon  the  ^tna  Indemnl^  Compa- 
ny, acting  by  Its  counsel,  moved  the  court  for 
an  order  of  nonsuit  as  follows  [stating  tbe 
reasons  therefor].  The  motion  for  a  nonsuit 
is  denied.  Defendant  allowed  an  exception. 
That  at  the  close  of  the  case,  no  more  testi- 
mony having  been  Introduced  on  behalf  of 
plalntlfT.  the  defendant  moved  for  findings 
and  judgment  in  favor  of  defendant  the  .IStna 
Indemnity  Company  as  follows  [giving  the 
grounds  relied  upon].  The  motion  Is  over- 
ruled. Defendant  excepts.  The  foregoing 
bill  of  exceptions  Is  hereby  settled  and  al- 
lowed. [Signed]  Arthur  L.  Frazer,  Judge." 
Hie  statement  in  the  bill  of  exceptions,  after 
the  order  overnilUig  the  motion  for  a  non- 
suit, "that  at  the  close  of  the  case,  no  more 
testimony  having  been  Introduced  on  behnit 
of  plaintiff,"  etc..  does  not  negative  the  fact 
that  tbe  defendant  may  bave  introduced  tes- 
timony upon  which  the  findings  are  liaKed. 

We  adhere  to  the  assumption  announced 
in  the  former  opinion,  which  Is  corrected 
only  in  respect  to  tbe  particular  motion  in- 
tended, and  a  rehearing  Is  denied. 
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McCLUNG  V.  McPHERSON. 


(Snpreme  Court  of  OragMi.  Aug.  28,  1905.) 

1.  Actions  —  PaBMiTUM  Oommencembnt  — 
Waiver  of  Objection. 

An  objection  that  an  action  to  recover  p<w- 
wwiioti  of  land  was  prematurely  brousht,  and 
should  be  dlBmifsed.  because  of  plaintiff  a  fail- 
ing to  serve  a  notice  legaUy  sufficient  to  termi- 
nate defendant's  tenancy  of  the  pmniseB  in 
question,  must  be  raised  by  plea  in  abetementr 
and  ia  waived  by  answering  to  the  merits. 

[Ed.  Note.— For  rases  in  point.  Me  vol.  1« 
Cent.  Dig.  Action,  {  TJ2.] 

2.  Pmkcipal  and  Aoknt— Weitinob  Sign- 

XD  BT  AQKHT— PbOOF  OF  AUTHOBITY— AB- 
CESSITt.  .  .  . 

Where  the  validity  of  a  private  writing, 
porporting  to  have  been  signed  oy  an  agent  on 
behalf  of  bia  nrincipaJ,  ia  challenged,  the  docu- 
ment is  not  admissible  in  evidence,  without  ex- 
press or  implied  proof  of  the  agent's  authority. 

3.  Same— Fahube  to  Raise  Objection— Ep- 

Failure  of  a  tenant  to  object  to  the  intro- 
4action  in  evidence  of  a  notice  to  quit  signed 
by  hia  landlord's  attorneys  concedes  the  attor- 
neys' authority  to  sign  the  notice,  but  does  not 
admit  the  snmciency  of  the  notice,  which  it  is 
the  province  of  the  court  to  determine. 
-4.  Lamdlobd  and  Tenant— Notice  to  Qdit 

— Bequisitics.  .  „ 

Under  B.  &  C.  Comp.  5  575C,  requu-lng  a 
notice  to  be  in  writing  and  served  upon  the 
tenant,  or  left  at  the  premises,  such  notice  must 
be  in  writing,  and  should  describe  the  premises 
with  reasonable  oertainty  for  identification,  and 
require  the  tenant  to  remove'  therefrom  on  a 
jpeci6ed  day. 

[Ed.  Note.— For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Landlord  and  Tenant,  U  318,  319.] 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  81  Pac.  067. 

MOORE,  J.  A  petition  for  a  rehearing 
having  been  filed.  It  Is  Insisted  by  defend- 
ant's counsel  that  in  the  former  opinion  a 
legal  principle  for  which  they  contend  was 
overlooked,  to  wit:  That  as  the  lease  under 
-which  the  defendant  held  the  premises  pro- 
vided that  the  sum  of  flOO,  as  rent,  should 
be  paid  in  advance  on  the  Ist  of  each  month, 
and  also  stipulated  tliat  in  case  of  a  sale  of 
the  real  property  a  notice  of  60  days  should 
be  given  to  determine  the  tenancy,  and  as 
the  notice  given  by  the  Savings  &  Loan  So- 
ciety was  served  on  the  defendant  February 
3,  1004,  no  action  to  recover  the  possession 
of  the  land  could  have  been  maintained  un- 
til the  end  of  a  rent  period  then  next  en- 
.sning  after  the  expiration  of  the  time  spec- 
ified in  the  notice,  or  prior  to  May  lat  of  that 
year,  bat,  tills  action  having  been  com- 
menced April  16,  1904,  the  notice  was  ia- 
■snffldent  The  doctrine  Invoiced  Is  to  the 
effect  that  a  notice  to  detezmine  a  tenant's 
estate  in  real  property  most  require  blm  to 
quit  the  demised  premises  at  the  end  of  one 
of  the  recurring  periods  of  holding.  2  Tay- 
lor, Landlord  and  Tenant  (8th  Ed.)  |  477; 
Baker  t.  Adams,  6  Gusb.  89;  Hendry  t. 
Squier,  126  Ind.  19.  25  N.  B.  830.  9  L.  a  A 
798;  DIx  v.  Atkins.  130  Mass.  171;  Hart  v. 
Llndley,  60  Mich.  20^  14  N.  W.  682;  Stef- 


f  ens  T.  Bail,  40  N.  X  Law,  128,  29  Am.'  Bep^ 
214;  Flnkelst^  t.  Herson,  W  N.  J.  Law, 
217,  26  Atl.  688.  Wbether  or  not  such  a  rule 
18  applicable  in  this  state  Is  not  deemed  nets 
essaiy  to  a  declslMi  herein;  for.  If  the  prin- 
ciple Is  controlling.  It  was  vraived  by  the 
defendant.  The  point  now  Insisted  upon 
amounts  to  no  more  than  an  objection  that 
the  action  was  premattffely  brought,  and 
hence  It  should  be  dismissed.  If  so,  the  de- 
fendant remedy  was  to  lntm>ose  a  plea  in 
abatemmt;  but.  not  having  done  so.  bis  an- 
swer to  the  mttlts  TeUnquLAed  the  right 
if  It  exists.  Winter  v.  Norton,  1  Or.  43;  H<^ 
wood  V.  Patterson,  2  Or.  4»;  Derkeny  v. 
Belflls,  4  Or.  258;  Obamberlain  t.  HIbbard, 
26  Or.  428,  88  Fac.  487. 

It  is  also  argued  that  the  burden  was  Im- 
posed upon  plaintiff  to  prove  what  notice 
was  given  to  ta-mlnate  the  lease  and  to  au- 
thorize the  bringing  of  this  action;  tiiat  per^ 
mltting  the  notice,  to  which  plaintifTa  name 
was  evldentiy  subscribed  by  his  attorneys, 
to  be  offered  In  evidence,  without  objection, 
did  not  admit  its  suffldency;  and  that  the 
distinction  between  the  competency  of  evi- 
dence and  tiie  legal  effect  tbereof  vnis  not 
maintained  by  this  court  The  mle  Is  quite 
general  that  where  the  valldi^  of  a  private 
writing,  purporting  to  have  been  signed 
an  agent  on  behalf  of  his  principal.  Is  chal- 
lenged, the  document  Is  not  admissible  in 
evidence  without  proof  of  the  agenf  a  author- 
ity, express  or  implied.  Fadner  v.  Hibler,  26 
111.  App.  639;  Swaine  v.  Maryott  28  K.  J. 
Eq.  080;  Darst  v.  Doom,  38  111.  App.  387. 
WherC)  however,  the  adverse  par^  permits 
sndi  paper  to  be  offered  la  evidence  without 
Interposing  an  objection,  he  thereby  admits 
the  agent's  authority.  Thus,  in  Bartlett  v. 
O'Donoghue,  72  Afo.  563,  it  was  held  that  the 
failure  of  a  party  to  object  to  the  admission 
In  evidence  of  an  unacknowledged  deed  con- 
ceded Its  execution;  the  court  saying:  "Tlie 
failure  of  the  defendant  to  object  to  the  In- 
troduction of  this  Instrument  in  evidence, 
when  offered,  would  dispense  vrtth  any  proof 
of  Its  execnUon,  but  It  could  not  Impart  to  It 
any  efficacy  as  a  conveyance  wlilcb  it  would 
not  otherwise  have.  Being  admitted  in  evl- 
dence  as  a  genuine  instrument  signed  by 
the  parties  named  thnein  as  grantors.  Its 
legal  effect  wu  stUl  to  be  detwmlned,  as 
much  so  as  if  it  had  been  objected  to  wben 
offered."  So,  too,  In  Lowe  r.  Bliss,  24  111. 
168,  76  Am.  Dec  742.  a  promissory  note  hav- 
ing been  received  In  evidence,  Mr.  Justice 
Walker,  in  referring  thereto,  said:  **Wh^ 
the  defendant  permitted  it  to  be  read  with- 
out  objection,  he  must  be  held  to  have  ad- 
ndtted  that  it  vras  in  evidence,  and  that  It 
was  duly  executed,  but  not  that  it  was  suf- 
ficient evidence  to  warrant  a  recovery."  In 
Blmey  t.  Halm.  2  Lltt  262,  it  waa  held  that 
when  a  deed  was  tiered  In  evidence  pur- 
porting to  have  been  executed  by  trustees  of 
a  town,  the  person  against  whom  It  was  of- 
.  toed  might  ohjoct  to  Its  being  read  without 
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proof  that  they  wwe  trasteeg,  bnt  that  mor^ 
Ing  the  court,  aft^  It  had  been  read,  to  in- 
Btrnct  the  Jury  that  nothing  passed  by  the 
deed,  was  not  the  way  to  take  advantage  of 
the  want  of  such  evidence. 

Permitting  Uie  introduction  of  erldence 
unchallenged  does  not  admit  It  to  be  legally 
sufficient  for  the  purpose  for  which  it  was 
offered.  State  t.  Kaufman,  46  Mo.  App.  656. 
In  the  case  at  bar,  the  failure  of  the  defend* 
ant  to  object  to  the  Introduction  in  evidence 
of  the  notice  signed  by  plaintUTs  attom^s 
concedes  their  authority  to  subscribe  his 
name  to  the  writiog;  but  it  does  not  admit 
the  sufficiency  of  the  document,  which  it  was 
the  province  of  the  court  to  determine  and 
Is  the  only  question  Involved  on  this  branch 
of  the  case. 

A  notice  to  quit  must  be  in  writing.  B. 
&  C.  Comp.  I  67Q6.  It  should  dencilbe  the 
premises  with  reasonable  certainty  for  Iden- 
ttQcatlon  and  require  the  tenant  to  remove 
therefrom  on  a  specified  day.  Gear,  Land- 
lord and  Tenant.  S  Xt)l:  Taylor,  Landlord 
and  Tenant  (8th  Ed.)  |  483.  An  examination 
of  the  notice  served  upon  the  defendant  April 
r>,  1904,  will  show  that  it  complies  with  these 
several  requirements,  and  was,  therefore,  le- 
gally sufficient. 

Believing  that  the  former  c^inlon  correctly 
states  the  law  applicable  to  the  facts  In- 
volved, we  adhere  thereto. 

Rehearing  denied. 


HARRINGTON  v.  DEMARIS. 

(Supreme  Court  of  Oregon.    Aug.  28,  1905.) 

Water  RionTS— Removing  Interferesck. 

Thouffh  a  dam  maintained  by  defendant  in- 
terrupts the  flow  of  water  to  wliich  plaintiff  is 
entitled,  defendant  need  not  remove  it,  where 
the  water  would  then  injnre  his  land,  so  long 
as  be  adopts  other  means  to  bring  the  water  to 
plaintiiTa  lands. 

On  rehearing.  Modified. 

For  former  report,  see  77  Pac.  603. 

HOORB,  J.  A  rehearing  having  been 
granted  in  this  cause  upon  the  question  of 
damages  alleged  to  have  been  sustained  by 
the  plalntlfF,  the  wrltw,  in  company  with 
counsel  for  the  respective  parties,  visited  the 
locus  in  quo  and  saw  quite  a  volume  of  wa- 
ter flowing  nearly  across  the  defendant's 
premises,  but  entirely  sinking  Into  the  ground 
before  it  reached  plaintUTs  land.  It  was 
claimed  by  defendant's  counsel  at  the  former 
trial  In  this  court  that  the  damage  which 
plaintiff  claims  to  have  suffered  was  due  to 
his  failure  to  remove  the  sedimentary  de- 
posit In  ttte  bed  of  the  stream  near  the  east 
Iwrder  of  his  land,  so  as  to  permit  the  water 
to  flow  to  his  premises  from  the  point  where 
It  disappears.  From  the  examination  made 
we  conclude  that  plaintifTs  failure  to  secure 
water  for  Irrigation  resulted  in  part  from 
hla  neglect  to  keep  the  channel  free  from 
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dfibrla.  The  primary  cauM  of  the  Injury, 
howevw.  Is  attributable  to  the  defmdant's 
diversion  of  quite  a  quantity  <tf  water  which 
for  many  years  had  constantly  flowed  to 
plaintUTs  pranises,  and  In  consequence  of 
such  change  many  valuable  fruit  trees  be- 
longing to  the  plaintiff  had  died.  Believing 
that  the  damages  thus  sustained  could  have 
been  very  much  mitigated  by  an  effort  on 
plaintiff's  part  to  conduct  to  his  land  the  wa- 
ter that  sunk  into  the  ground,  we  conclude 
that  the  sum  of  $300  would  be  a  fair  com- 
pensation for  the  injury  directly  traceable  to 
the  defendant,  and  the  plaintiff  will  be  al- 
lowed that  sum,  Instead  of  the  award  nutde 
by  the  trial  court. 

The  defendant's  counsel  complain  of  that 
part  of  the  decree  heretof(«e  rendered  by  this 
court  which  directs  the  new  dam  built  by 
their  client  to  be  removed  sufficiently  to  per- 
mit water  to  flow  to  plalntlfTs  premises,  as- 
serting that  to  open  this  dam  would  neces- 
sarily result  in  washing  deep  channels  In  the 
defendant's  meadow,  to  his  great  injury,  and 
tiiey  suggest  that  he  be  permitted,  In  case 
the  former  opinion  In  respect  to  the  divi- 
sion of  the  water  la  to  be  adhered  to,  to  con- 
duct water  In  Irrigating  ditches  or  other 
channels  to  supply  the  quantity  awarded. 
The  means  adopted  by  the  defendant  to  bring 
the  water  to  the  premises  of  plaintiff  must 
be  unimportant,  so  long  as  the  quantity  nec- 
essary to  supply  the  use  is  furnished  at  the 
proper  place.  The  decree  will  therefore  be 
that  the  defendant  conduct  to  the  place 
where  the  water  sinks  into  the  ground,  in 
such  channels  as  he  may  reasonably  select, 
the  quantity  of  water  awarded  to  plaintiff, 
or  that,  upon  the  defendant's  failure  or  re- 
fusal to  comply  herewith  and  to  lieep  the 
water  flowing  In  such  conduits  during  the 
Irrigating  seaBon,  the  new  dam  be  opened 
as  hereinbefore  specified.  The  plaintiff  is 
hereby  licensed  to  enter  the  defendant's 
premises  at  the  point  where  the  water  sinks 
into  the  ground  to  remove  the  sediment,  and 
to  conduct  the  water  from  that  place  to  his 
land,  doing  as  little  damage  as  possible. 

Tlie  decree  of  the  lower  court  will  there- 
fore be  modified  in  the  particulars  herein  In- 
dicated; the  plaintiff  to  recover  his  costs  and 
disbursement  In  this  court  and  in  the  court 
below. 


SEARS  V.  JAMES. 
(Supreme  Court  of  Oregon.  Aug.  28,  1903.) 

1.  Diversion  of  Public  Funds— Action  to 
Recover— Pasties. 

Wtiere  funds  of  the  state  have  already  been 
misai)plie(l,  the  state,  but  not  an  Individual  tax- 
payer, may  sue  to  recover  them. 

2.  Same— Suit  fob  Injunction. 

Suit  for  injunction  cannot  be  maintained 
against  the  liiiperintendent  of  th«>  state  peniten* 
tiary  on  the  general  allegation  that,  unless  re- 
strained, he  will  continue  to  furnish  liLs  family 
witli  supplies  and  cause  tlie  bills  therefor  to  be 
paid  out  of  the  state  funds;  he  having  no  au- 
thority to  disburse  state  funds,  but  be  being 
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merely  authorized  by  B.  ft  C.  Comp.  S  3655.  to 
purchfLRe  supptim  for  the  penitentiary,  and  ace- 
tioQ  ^{4M!3,  requiring  ttie  atxrounts  therefor  to  be 
preitenteil  to  and  audited  by  the  Secretary  of 
Ktatc.  and  inhibiting  the  payment  of  money  for 
any  purpow  on  account  of  the  penitentiary,  ex- 
i>ept  on  warrants  issued  by  him. 

3.  IKJUNCTION  — Malfeasance  ih  Office— 
Equitabi-i;  Intebfebence. 

Whiie  the  superintendent  of  the  peniten- 
tiary may  be  liable  for  malfeaiiance  in  office 
tor  receiving  the  labor  of  prisoners  for  his  In- 
dividual profit,  in  viohition  of  B.  &  C.  Comp. 
I  S&SS,  tnia  is  no  ground  for  equitable  inter- 
ference at  the  suit  of  an  Indlvidaal  taxpayer. 

Al^al  from  Circuit  Court,  Marion  Cona- 
tji  William  Galloway,  Judge.' 

Suit  by  J.  K.  Sears,  a  resident  and  tax- 
payer Qt  Oregon,  for  and  on  btiialf  of  Um- 
self  and  all  other  taxpayers  of  the  state, 
against  C.  W.  James,  individually  and  as 
siQierlntendent  of  the  state  pmltentlary. 
Suit  diMuisaed,  and  plalntHC  appeals.  Af- 
firmed. 

This  suit  Is  brought  by  a  taxpayer,  for 
himself  and  on  behalf  of  all  other  taxpayers, 
against  the  superintendent  of  the  peniteu- 
Uary,  to  compel  that  officer  to  account  for 
and  return  to  the  state  treasury  money  al* 
leged  to  have  been  expended  by  bim  for  his 
own  private  use,  and  to  account  for  and 
pay  over  to  the  state  treasury  the  value 
of  the  services  of  certain  convicts  employed 
by  blm,  and  to  enjoin  and  restrain  him  from 
making  further  expenditures  or  further  use 
of  convicts.  The  complaint  contains  three 
causes  of  suit.  In  the  first  It  Is  alleged  that 
In  1003  the  defendant  purchased  for  his  owu 
private  use  a  large  amount  of  furniture, 
and  had  the  bills  therefor  made  out  against 
the  penitentiary'  betterment  fund,  and  by 
falsely  aud  fraudulently  representing  that 
the  furniture  so  purchased  was  for  the  use 
and  benefit  of  the  penitentiary  bad  such  UHs 
to  the  amount  of  about  $1,000  audited  and 
paid  from  such  fund;  that  nelthw  the' 
whole  uor  any  part  of  the  furniture  was  for 
the  use  or  beueflt  of  the  state,  but  was  tak- 
en possession  of  and  used  by  ttie  defendant 
and  his  family  in  tbetr  private,  and  not 
official,  capacity.  The  second  cause  of  suit 
la  that  between  April,  1903,  and  January, 
1906,  the  defendant  supplied  his  private 
family  with  groceries  aud  provisious  from 
the  state  funds,  and  by  false  aud  fraudulent 
representations  caused  and  procured  the 
Mils  therefor  to  the  amount  of  $900  to  be 
audited  and  paid  from  the  money  appro- 
priated for  the  support  of  the  penitentiary, 
and,  unless  restrained  and  enjoined,  will 
continue  to  so  supply  his  family  with  gro- 
ceries and  proTlslons.  The  third  cause  of 
suit  la  that  ever  since  his  appointment  as 
superintendent  of  the  penitentiary  the  de- 
fendant has  compelled  from  fomr  to  seven 
convicts  confined  in  that  institution  to  do 
private  laundry  work  for  himself  and  his 
family,  and  perfbrm  other  menial  services 
In  and  about  his  residence,  for  the  exclusive 
use  and  ben^t  at  himself  and  family  In  his 


and  their  nnoffldal  capacity;  that  the  labor 
of  such  convicts  was  worth  the  sum  of  50 
cents  a  day  each,  or  about  $1,000  In  all;  and 
that  the  defendant  will,  unless  enjoined  and 
restrained,  continue  to  so  employ  and  use 
such  convicts.  The  prayer  fbr  relief  is  that 
the  payments  for  furniture  and  groceries  be 
declared  null  and  void,  and  that  defendant 
be  compelled  to  return  the  amount  thereof 
to  the  fund  to  which  it  belong,  and  to  pay 
Into  the  atato  treasury  the  value  of  the 
services  of  the  convicts  employed  by  him, 
and  be  perpetually  enjoined  from  supplying 
his  family  "with  anything  whatsoever  at 
the  expense  of  the  taxpayers  of  the  state," 
and  restrained  from  employing  prisoners  for 
the  use  and  benefit  of  hims^  and  family. 
A  demurrer  to  the  complaint  was  sustained, 
and  the  suit  dismissed,  and  the  plaintiff  ap- 
peals. 

L.  H.  McMaban,  for  appellant  W.  H. 
Holmes  and  John  A.  Jeffrey,  for  respond- 
ent. 

BEAN,  J.  (after  stating  the  facts).  For 
the  purposes  of  this  appeal  the  averments 
of  the  complaint  must  be  taken  as  true,  and 
the  single  question  Is  whether  plaintiff  cau 
maintain  the  suit.  That  a  taxpayer  may  in- 
voke the  Interposition  of  a  court  of  equity 
to  prevent  tue  Illegal  disposition  of  public 
funds  is  00  longer  open  to  question  in  this 
state.  BurnesB  v.  Multnomah  County,  37  Or. 
4ti0,  00  Pac.  1005,  and  authorities  there  cited. 
But,  where  the  fund  has  already  been  wasted 
or  paid  out,  the  action  to  recover  it  back 
must  be  brought  by  the  state  or  muulclpallty 
to  which  it  belonged.  It  was  so  decided  In 
Bpownfleld  v.  Ilouser.  30  Or.  534,  49  Pac.  843. 
In  that  case  Housor,  who  was  shwiff  of 
Umatilla  county,  had  been  paid  a  large 
amount  of  money  by  the  county  for  services, 
without  authority  of  law,  and  It  was  held 
that  the  county  might  maintain  an  action 
to  recover  It  back,  but  an  individual  taxpayer 
could  not  do  so.  The  court  said  that  the 
right  of  a  taxpayer  to  enjoin  the  public  au- 
thorities from  misapplying  or  mlsnppro- 
printlup;  public  funds  was  well  recognized, 
but,  when  the  fund  had  already  been  misap- 
plied, "the  mischief  is  accomplished  and  the 
injury  completed,  in  which  case  the  necessity 
for  an  extraordinary  remedy  does  not  exist. 
To  allow  a  taxpayw  in  hia  own  name  to 
maintain  an  action  to  recover  corporate  prop- 
erty or  funds  after  they  bad  been  diverted 
would  be  equivalent  to  opening  wide  the 
doors  to  an  indefinite  number  of  actions  by 
persons  similarly  situated,  thereby  subject- 
ing the  officers  and  corporation  to  inter- 
minable litigation.  2  Dillon  on  Municipal 
Corporations,  I  021.  Wtien  the  injury  la 
complete,  tlie  unlawful  diversion  of  public 
funds  falls  directly  upon  the  municipal  cor- 
poration and  remotely  upon  each  taxpayer, 
and,  since  the  corporation  is  the  actual  party 
sustaining  the  direct  result  of  the  injury,  so 
should  it  also  be  the  real  party  In  intere^^ 
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either  In  Ha  own  corponte  name  or  upon  the 
relation  of  a  proper  person,  to  prosecute  an 
action  for  the  redress  of  the  Injory  after  Its 
consummation."  So  far,  therefore,  as  the 
money  already  expended  for  the  private  use 
and  benefit  of  the  defendant  is  concerned, 
the  Brownfield  Oase  Is  controlling,  and  the 
plaintiff  has  no  cause  of  suit 

The  complaint  contains  a  general  arerment 
that  the  defendant  threatens  to,  and  will 
unless  restrained  hy  the  court,  continue  to 
furnish  himself  and  family  with  groceries 
and  provisions,  and  cause  the  bills  therefor 
to  be  paid  out  of  state  funds,  and  that  he 
will  continue  to  use  the  services  of  con- 
victs; and  it  la  argued  that  the  plaintUf  is 
entitled  to  an  injunction  restraining  him 
from  doing  so.  The  defendant  has  no  au- 
thority tmder  the  law  to  pay  any  hills  or 
handle  or  disburse  any  state  funds.  He  baa 
authority  to  make  all  purchases  of  supplies 
needed  for  the  penitentiary  or  prisoners  (B. 
&  O.  Comp.  i  3655),  but  the  accounts  there- 
for must  be  presented  to  and  audited  by  the 
Secretary  of  State,  and  no  money  can  be 
paid  for  any  purpose  on  account  of  the  peni- 
tentiary except  upon  warrants  Issued  by  that 
officer  (Id.  S  3G63).  The  Secretary  of  State 
is  therefore  the  auditing  officer,  charged  with 
the  duty  of  protecting  the  state  from  false 
and  fraudulent  claims.  He  Is  not  a  party  to 
this  suit,  and  we  must  assume  that  he  will 
discharge  hla  duty,  and,  If  defendant  ap- 
proves or  presents  an  illegal  claim,  that  it 
will  be  disallowed.  Until  some  such  claim 
bas  been  presented  and  is  about  to  be  paid 
out  of  state  funds,  there  Is  no  ground  tor 
equitable  interference.  The  statute  provides 
that  the  superintendent  of  the  penitentiary 
shall  not  receive  the  labor  of  any  jiwIsoDer 
for  his  Individual  profit,  or  be  Interested  in 
any  contract  upon  which  such  labor  shall  be 
employed.  Id.  {  3662.  If  the  defendant  has 
or  Is  violating  this  section,  he  may  be  liable 
for  malfeasance  In  office;  but  It  Is  in  our 
opinion  no  ground  for  equitable  Interference 
at  the  suit  of  an  individual  taxpayer 

The  decree  of  the  court  below  is  affirmed. 

OREGON  TRANSFER  CO.  et  al.  T.  CITT 

OF  PORTLAND  et  al. 

(Supreme  Ckmrt  of  Oregon.   Aug.  28,  1905.) 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  81  Pac.  675. 

BEAN,  J.  The  only  point  decided  In  this 
case  is  that  a  proceeding  for  the  improve- 
ment of  a  street  which  on  its  face  shows 
that  it  includes  the  proposed  improvement 
of  two  separate  and  distinct  parts  of  the 
street  is  void  under  the  charter.  Whether 
different  classes  of  improvement  may  be 
Joined  in  the  one  proceeding,  or  whether  the 
improvement  of  small  portions  or  sections 
of  a  street  may  be  omitted  from  the  plans 
and  specifications  in  a  proceeding  for  a  con- 


tlnnoas  improremen^  wltbont  invalldatlnc 

it,  are  not  involved  or  decided.  The  lan- 
guage of  the  (^^nlon  in  this  aa  in  ail  cases 
must  be  Interpreted  with  reference  to  the 
actual  qnestlon  before  the  court  tor  Hs^HloOt 
Petition  denied. 


DATZ8  T.  CITT  OF  SILYEBTON  et  aL 
(Saproos  Gonrt  of  Ongaa.    Aug:  28,  1906.) 

1.  MumoiPAL  OOBPOBATIOMft— IlCPBOVXiaCHtS 
— UHAnTHOBIZSn  EnCBOAOHMKIlT  ON  PbOF- 

XBTT  — Erracr  on  Iupboveucnt  Pbocesd- 

IH  OB— Injunction. 

Where  a  city  by  valid  proceedings  author- 
ized the  grading  of  a  street  and  assessed  bene- 
fits against  the  abutting  property,  without  any 
pretense  of  widening  the  street  or  of  apj»ropri- 
ating  abutting  property  for  that  purpose,  the 
fact  that  Its  officials  or  agents  in  making  the 
improvement  wrooffully  and  nnlawfully,  bat 
onlntenttonally  and  withoot  design,  encreadicd 
upon  the  lots  of  an  abattor,  did  not  invalidate 
the  proceedings  or  anthoriie  tbt  abutter  to  m- 
join  the  collectttnt  of  the  iwimiiiiiiil  levied 
against  him. 

2.  Same— ENCBOAomcBNT  on  ABumNa  Pbof- 
kbtt—Efjpect— Acquisition  or  TrruE. 

A  city  cannot,  by  encroaching  on  abutting 
property  in  im;nx>ving  a  street  under  an  ordi- 
nance authorising  such  improvement  by  nmd- 
ing,  and  not  autboriting  the  wideoing  of  tlie 
street,  acquire  any  title  to  siHdi  property. 

3.  Same  — iNjrsT  to  Abtjttihq  Pbom«tt— 
Damnum  Absquk  Injuria. 

Where  a  city,  in  grading  a  street,  eier- 
cised  care  and  skill  in  doing  the  work,  and  did 
not  encroach  on  abutting  property,  any  iDjury 
to  snch  property  resulting  therefrom  was  dam- 
num atwque  Injuria. 

[Bd.  Note. — ^For  cases  In  point,  see  ToL  8& 
Cent  Dig.  Monidpal  CorporationB,  H  92S-82S,] 

4.  SaMK— LlABILITT  FOR  TbBSPABS. 

Where  a  city,  in  grading  a  street,  nefU- 
gently  or  willfDlly  trespasses  upon  abnttmg 
property,  the  owner  of  such  property  may  sue 
for  damages. 

[Ed.  Note. — For  cases  In  point  see  vol.  S6,  Cent 
Dig.  Municipal  Corporadons,  SS  1547.  1553.] 

5.  EQUITT— JUBISDICTION  —  DRCIBION  OT  EN- 
TIRE CONTBOVKBaT— FAILTTMC  OT  BQUITABLB 

JuBisDicTioN— Effect  on  TjBoai.  Reltef. 
Tbe  fact  that  an  abutting  owner  has  a 
cause  of  action  against  the  city  tor  unlawfully 
encroaching  upon  bis  proper^  while  grading 
the  street  does  not  anthorise  him  to  enforce  bis 
right  to  damages  in  a  suit  in  equity  to  enjoin 
the  collection  of  the  assessment  levied  against 
his  property  for  the  grading,  where  the  pro- 
ceedings leading  up  to  making  tbe  assessment 
were  regular,  and  the  injunctive  relief,  which 
is  made  the  basis  of  equitable  Jurisdiction,  can- 
not be  prcq^erly  granted. 

Appeal  from  Circuit  Goor^  Marlon  Connr 
ty;  William  Galloway,  Judge. 

Suit  by  Susan  M.  DavlB  agalnirt  tbe  of 
Sllverton  and  another.  From  a  decree  for 
plaintiff,  defendants  ai^>eal.  Revised. 

The  amended  complaint  sets  out:  That 
the  city  of  Silverton  is  a  municipality.  That 
G.  N.  Matlock  Is  its  chief  of  police.  That 
plaintiff  is  the  owner  of  lots  3  and  12  in  said 
city.  That  said  lots  abut  on  First  street. 
That  plaintiff  had  formerly  constructed  along 
the  line  of  her  lots  on  First  street  a  stone 
wall,  of  the  reasonable  valuo  of  ¥200.  That 
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on  AagUBt  8,  1903,  the  common  comicU  of 
the  city  passed  Ordinance  No.  47,  entitled 
"An  ordinance  ordering  First  street  from  the 
■oath  line  of  Lewis  street  to  the  south  line 
or  A  street  In  Brown's  addition  to  SllTerton 
Improved,  making  assessment  against  the 
abutting  property  to  defray  the  erpenses  of 
the  same,  and  fixing  the  time  and  manner 
of  the  payment  of  such  tax,"  setting  ont  a 
copy  thereof.  That  thereafter  "the  said  de- 
fmdant  by  and  through  Its  common  council, 
and  by  vlrtne  of  the  said  Ordinance  No.  47, 
TTlthout  any  authority  of  lav,  and  usnmlng 
that  the  said  Brown's  addition  had  been 
legally  dedicated  and  laid  out  as  required  by 
law,  undertook  to  improve  and  widen  said 
First  street,  as  known  with  reference  to 
Brown's  addition,  in  said  city  of  Silverton, 
and  In  so  doing  wrongfnlly  and  unlawfully 
midertook  to  condemn  and  conT«4  to  its  own 
use  a  certain  portion  of  said  plaintifTs  prop- 
erty abutting  on  said  First  street,  and  against 
her  protest  tore  down  and  destroyed  her  said 
stone  wall  on  her  said  property  as  herelnbe* 
fore  alleged,  and  attempted  to  convert  said 
property  to  Itm  own  use  with  reference  to 
said  street  as  claimed  to  exist  by  said  de- 
fendant, to  plaintiff's  damage  In  the  sum  of 
9S00,  and  without  any  legal  right  whatsoever, 
and  without  any  pretended  authority  what* 
ever,  except  as  claimed  by  said  defendant 
nnder  said  Ordinance  No.  47.  and  the  fur- 
ther proceedings  wlHi  reference  thereto," 
which  are  as  foIIowB:  "That  on  or  about 
the  14th  day  of  I>ecember,  1908.  the  com- 
mon council  of  defendant  undertook  with 
reference  to  the  condemning  and  appropriat- 
ing the  property  of  said  plaintiff  as  aforesaid, 
passed  Ordinance  No.  48,"  entitled  "A  bill 
for  ordinance  to  provide  for  notice  to  parties 
In  ration  to  assessment  of  property  for 
street  improvements,"  setting  out  the  ordi- 
nance in  full.  That  thereafter  defendant, 
through  its  common  council,  passed  Ordi- 
nance No.  48,  entitled  "A  bill  for  an  ordi- 
nance declaring  the  cost  of  Improvement  of 
First  street,  from  the  north  line  of  Lewis 
street  to  A  street  in  Brown's  addition  to  the 
city  of  BllTerton,  and  directing  the  share 
thereof  for  each  lot  or  part  thereof,  or  parcel 
of  land  abutting  on  said  street,  and  direct- 
ing the  entry  thereof  In  Uie  docket  of  cl^ 
liras,"  setting  out  the  entire  ordinance,  which 
recites,  among  other  things,  the  following: 
"That  the  proportionate  share  of  the  herein- 
after described  property  for  the  cost  and 
expense  of  making  said  Improvement  on  the 
part  of  First  street  in  front  of  and  abutting 
on  said  property  to  the  center  of  the  street 
Is  9113.00,  and  that  the  proportionate  share 
of  the  cost  of  said  Improvement  to  be  as- 
sessed against  said  property  Is  $113.60;  that 
there  be  and  is  hereby  assessed  against  said 
property  for  the  prc^rtlonate  share  of  said 
improvement  the  sum  of  $113.60;  that  Susan 
M.  Davis  Is  the  bwner  thereof  and  said  prop- 
erty is  described  as  follows:  Lots  number 
S  and  12.  in  the  town  of  Sllv^ton,  south, 
B2P.-2 


county  of  Marion,  state  of  Or^rra,  accord- 
ing to  the  Silverton  town  plat,  and  contain- 
ing one-half  acre  of  land."  That  thereafter, 
the  plaintiff  refusing  to  pay  her  assessment, 
a  warrant  was  by  resolution  of  the  council 
Issued  and  placed  in  tbe  hands  of  the  chief 
of  police,  who  Is  now  threatening  to  execute 
the  same  by  levy  and  sale  of  plaintiff's  said 
lots  for  the  purpose  of  making  the  amount 
of  said  pretended  assessment  "That  the 
said  city  of  Silverton,  under  Its  charter  and 
act  of  Incorporation,  is  now  clothed  with  no 
authority  or  power  to  undertake  to  appro- 
priate private  property  In  the  manner  at- 
tempted in  the  proceedings  as  set  out  In  this 
complaint,  and  that  the  said  city  of  Silver- 
ton,  defendant  herein,  attempted  to  widen 
said  First  street,  and  attempted  to  make  the 
same  GO  feet  in  width,  and  that  the  only  pro- 
ceedings taken  by  the  said  council  of  de- 
fendant In  its  attempt  to  widen  said  street 
are  as  hereinbefore  set  forth.  That  If  the 
said  First  street  were  permitted  to  remain 
widened  as  the  said  council  has  attempted 
by  Its  said  proceedings,  the  curbing  line  on 
said  street  would  be  and  is  now  located, 
after  the  destruction  of  the  said  stone  wall 
as  aforesaid,  upon  the  property  of  the  plain- 
tiff herein,  there  bMng  no  provision  made 
whatever  for  a  sidewalk."  That,  unless  re- 
strained, the  chl^  of  police  will  execute  said 
warrant  The  r^ef  demanded  Is  that  de- 
fendant be  enjoined  from  farther  attempt  to 
enforce  the  payment  of  the  said  assessment, 
and  that  plaintiff  have  a  decree  against  de- 
fendant In  the  sum  of  $200  for  damages  sus- 
tained In  the  destruction  of  her  said  stone 
vralL  Thne  was  a  demnrm  to  the  com- 
plaint which  was  overruled,  and  the  de- 
fendants answered,  setting  up  some  further 
and  separate  matter.  The  trial  resulted  in 
a  decree  enjoining  further  proceedings  oo  the 
part  of  the  d^,  and  adjudged  damages 
against  It  In  the  sum  of  $50,  from  whi<A  de- 
fendants appeal. 

Geo.  O.  Bingham,  for  appellants.  W.  H. 
and  Webster  Holmes,  for  reaqpondoit 

WOLVBRTON,  O.  J.  (after  stating  the 
facta).  Counsel  for  appellants  Insist  that  the 
demurrer  was  well  taken,  on  the  ground  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  suit;  but,  waiving 
this,  we  will  determine  the  controversy  upon 
Its  merits.  There  is  some  discrepancy  In 
the  testimony  as  to  whether  plaintiff's  re- 
taining wall,  which  was  constructed  of  atone, 
about  18  Inches  thick  and  4  feet  high,  stood 
out  in  the  street  or  not  The  plaintiff  con- 
tends that  it  was  on  the  line  to  which  she 
and  her  predecessors  bad  maintained  exclu- 
sive possession,  as  her  counsel  say  in  their 
brief,  for  more  than  25  years.  The  weight 
of  the  testimony,  we  think,  however,  shows 
that  the  wall  was  probably  on  the  line  at 
one  end,  but  extended  into  the  street  some 
9  inches  at  the  other.  However  this  may  be^ 
we  may  aasume  that  pialntilTa  wall  was  up- 
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on  her  line,  and  that  there  was  an  actoal  en- 
croachment by  the  city  upon  her  property  In 
making  the  improvement  Ttiese  oondltlous 
would  show  a  trespass  the  city,  but  not 
of  themselves  such  that  plaintiff  Is  entitled 
to  equitable  relief.  Both  the  complaint  and 
the  evidence  offered  in  support  thereof  indi- 
cate unmistakably  that  the  proceedings  were 
begun  and  prosecuted  with  the  sole  purpose 
of  grading  and  Improving  the  street.  Con- 
sidered as  a  proceeding  f<»-  an  improvement, 
counsel  make  no  objections  to  it,  either  con- 
stitutional or  otherwise,  challenging  Its  regu- 
larity, and  it  is  only  as  an  attenpt  to  widen 
the  street  and  appropriate  property  therefor 
that  they  question  its  appropriateness  and  ef- 
ficacy. So  that,  standing  disconnected  from 
the  alleged  attempt  to  widen  the  street  and 
consequent  encroachment  ui>on  plalntlfra 
property,  the  proceeding  must  be  taken  to 
have  been  sufficient  to  Impress  platnttfTs 
property  with  the  assessment,  and  to  au- 
thorize a  sale  of  it  for  delinquency  In  pay- 
ment. We  look  In  vain,  however,  for  any 
evidence  of  an  attempt  on  the  part  of  the 
dty  to  use  the  proceedings  whtdi  it  In- 
aogurated  to  subserve  the  purpose  of  widen- 
ing the  street  and  condemning  private  prop- 
erty therefw.  Upon  the  other  hand,  the  tes- 
timony shows  that  the  city  did  the  work  in 
the  prosecution  of  the  improvement  in  good 
faith,  believing  that  it  was  grading  to  the 
street  line  only,  without  any  willful  design 
or  purpose  of  encroaching  upon  private  prop- 
erty, having,  as  It  supposed,  ascertained  the 
true  boundary  dividing  the  street  from  plain- 
tiff's property. 

As  bearing  upon  this  subject,  Albert  Whlt- 
lock  testified  that  he  had  been  a  surveyor 
in  the  city  for  eight  years  and  that  be  bad 
become  familiar  with  the  monuments;  that 
he  is  familiar,  also,  with  the  west  boundary 
line  of  plalntifTs  lots  bordering  on  First 
street;  that  at  the  southeast  comer  of  the 
lot  the  wall  extended  Into  the  street  12  or 
IB  Inches;  that  he  bad  not  measured  It  ex- 
actly; that  at  th»  other  comer  the  wall 
above  the  ground  was  very  close,  wltliin  2 
or  3  inches  of  the  line,  but  that  the  base 
extended  out  7  or  8  Inches;  that  he  did  the 
engineering  work  for  the  city  in  making  the 
improvement,  surveying  and  setting  the 
grade  stakes;  that  he  determined  the  bound- 
ary lines  of  First  street  by  working  from  the 
monuments,  and  after  they  were  determined 
he  set  the  grade  stakes  and  made  the  esti- 
mates of  embankment  and  excavation  neces- 
sary to  bring  the  street  to  prop«*  grade;  that 
when  the  contract  was  let  he  superintended 
the  work  to  see  that  the  survey  was  fol- 
lowed; and  that  the  line  of  improvement 
on  the  west  boundary  of  plaintiff's  property 
is  as  near  the  true  street  line  as  he  could 
practically  get  It.  This  testimony  Indicates 
very  clearly  that  the  city  was  not  making 
a  pretense  of  one  thing  to  accomplish  an- 
other, but  was  pursuing  in  good  faith  a 
course  It  designed  for  making  an  Imivova- 


m»t,  and  not  for  widening  tiie  street  Now, 
In  doing  the  work,  the  grade  being  sli^tly 
lower  than  the  foot  of  the  wall,  the  city  ez' 
tended  the  exeavatloa  at  one  end  somewhat 
under  the  wall,  causing  a  portion  of  It,  with 
other  Influences,  perhaps,  to  settle  and  fall 
in,  and  the  r^ainder  was  taken  down  and 
the  stone  put  back  on  plalutlfTa  lota.  Thero 
la  some  dispute  as  to  whether  or  not  she 
herself  directed  the  remaining  portioo  to  be 
taken  down  and  the  stone  disposed  of  as  In- 
dicated. This  Is  immaterial,  however.  The 
essential  purpose  of  the  suit  is  to  enjoin  the 
collection  of  the  assessment  made  in  pur- 
suance of  the  proceeding  for  an  Improve- 
ment 

Now,  It  Is  alleged,  along  with  the  rest, 
tbat  the  city  undertook  to  widen  the  street 
and  in  so  doing  wrongfully  and  unlawfully 
attempted  to  condemn  a  portion  of  plain- 
tiff's property,  and,  further,  that  the  city 
Is  clothed  with  neither  power  nor  authority 
to  appropriate  private  property  In  the  man- 
ner attempted.  These  allegations,  when  tak- 
en and  read  in  connection  with  the  entire 
trend  of  the  complaint,  become  mero  conclu- 
sions that  do  not  help  the  cause.  Nor  does 
the  evidence  support  them  or  establish  their 
truth.  If  in  reality  there  was  an  encroach- 
ment upon  plaintiff's  lots.  It  was  not  by  de- 
sign to  widen  the  street  beyond  the  true 
boundary,  and  It  could  not  hy  any  logical 
course  of  reasoning  or  principle  Involved, 
invalidate  the  proceedings  for  the  improve- 
ment of  which  the  plaintiff  complains.  It  is 
said  In  Taylor  v.  St  Louis  (Mo.)  55  Am. 
Dec.  89,  90,  Mr.  Justice  Napton  announcing 
the  opinion:  "To  grade  a  street  or  alley 
already  dedicated  to  public  use  is  not  an  ex- 
ercise of  the  eminent  domain  so  as  to  requlro 
compensation.  It  Is  not  appropriating  pri- 
vate property  to  public  use,  but  simply  an 
exercise  of  power  over  what  is  already  public 
property.  The  damage  resulting,  by  causing 
the  plaintiffs  to  rebuild  or  prop  up  their 
falling  walls.  Is  consequential,  and  as  It  is 
a  consequence  of  the  exercise  of  a  power 
granted  by  the  state  to  municipal  corpora- 
tions for  public  purposes,  and  the  power  has 
not  been  abused,  but  i^lllfully  and  discreet- 
ly exercised,  the  city  authorities  are  not  re- 
sponsible." So,  In  Transportation  Company 
V.  Ciiicngo,  9»  U.  S.  635,  (HI,  25  I*  Ed.  336, 
Mr.  Justice  Strong,  speaking  for  the  court, 
said:  "It  is  undeniable  that  In  making  the 
improvement  of  which  the  plaintiffs  com- 
plain, the  city  was  the  agent  of  the  state, 
and  performing  a  public  duty  imposed  upon 
It  by  the  Legislature,  and  that  persons  ap* 
pointed  or  authorized  -by  law  to  make  or 
Improve  a  highway  are  not  answerable  for 
consequential  damages,  if  they  act  within 
their  jurisdiction  aud  with  care  and  skill, 
la  a  doctrine  almost  universally  accepted 
alike  In  England  and  In  this  country. 
*  *  •  The  decisions  in  Ohio,  so  far  as 
we  know,  are  the  solitary  exceptions.  The 
doctrine,  however  It  may  at  times  appear 
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to  be  at  varlaDce  with  natural  Justice,  rests 
upon  the  soundest  legal  reason."  See,  fur- 
ther. Mayor  v,  Omberg  (Ga.)  73  Am,  Dec. 
74S,  and  note  to  Perry  v.  Worcester  (Mass.) 
m  Am.  Dec.  431,  437,  438.  For  a  nef;llgent 
or  willful  encTDAChment  or  trespass  liy  the 
city  upon  the  property  of  a  citizen,  the  latter 
has  a  remedy  at  law  for  damages.  Trotter 
V.  Town  of  Stayton  (Or.)  77  Pac.  305;  City 
of  McGregor  t.  Boyle,  34  Iowa,  269.  De- 
fendant could  acquire  no  title  by  an  en- 
croachment upon  plaintiff  onder  the  proceed- 
ings inaugurated.  Vancouver  v.  Wintler 
(Wash.)  36  Pac.  278;  Green  v.  City  of  Ta- 
wmia  (C.  C.)  51  Fed.  622.  So  that.  If  the 
city  did  not  improve  beyond  the  line  of  the 
street,  and  exercised  care  and  skill  In  doing 
the  work,  and  plaintiff  was  injured.  It  was 
consequential,  and  damnum  absque  injuria. 
But,  if  there  has  been  a  trespass,  the  plain- 
tiff has  lost  none  of  her  property  and  she  has 
her  action  for  damages. 

Plaintiff,  however,  asks  for  damages  for 
the  encroachment  upon  her  premises  as  a 
part  of  her  relief  here.  Being  recoverable 
at  law.  It  could  hare  no  place  In  an  equitable 
proceeding,  unless  germane  to  the  suit  or 
growing  out  of  the  proceedings  complained 
of.  It  Is  a  familiar  mle  that,  if  equity  ac- 
quires jnrlsdlctlon  for  one  purpose.  It  will 
retain  the  cause  for  all  purposes,  and  admin- 
ister complete  relief.  The  rule,  however, 
does  not  operate  to  give  the  court  Jurisdic- 
tion to  administer  relief  at  law  where  the 
equity  falls.  Love  v.  Morrill,  19  Or.  545, 
24  Or.  916;  Dodd  v.  Insurance  Company, 
22  Or.  3.  28  Or.  881,  29  Pac.  3;  Whelan 
T.  McMahan  (just  decided)  Infra.  Such  is 
the  precise  condition  here.  Plaintiff  has 
failed  in  her  main  purpose — that  of  enjoin- 
ing the  collection  of  the  assessment.  The 
proceedings  for  the  Improvement  being  reg- 
ular, and  plaintiff  having  so  failed,  her  equi- 
table remedy  Is  extinct.  She  might  hare 
had  her  relief  to  enjoin  an  encroachment 
and  trespass  while  in  the  act,  If  the  city 
was  guilty  of  the  like;  but  the  act  having 
been  accomplished,  her  remedy  Is  to  repos- 
sess herself  of  the  property  and  sue  for  dam- 
ages. For  this  she  must  be  remitted  to  her 
action  at  law.  We  will  not  attempt,  there- 
fore, to  determine  whether  the  defendant 
in  any  way  encroached  upon  plalntlfTs  lots, 
or  whether  or  not  she  has  been  damaged  by 
the  city  In  the  process  of  making  the  Im- 
provement. We  could  not  administer  the 
proper  relief  If  we  did. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  complaint  dismissed. 


WHELAN  V.  McMAHAN  et  al. 
(Snpreme  Conrt  of  Oregon.    Aug.  28,  1905.) 
1.  EquiTT-^UBiaiHCTiON— Setting  Off  Judq- 

UENTS— In  ADEQUACY  OF  LEGAL  Rf.MEUY.  _ 
The  exercise  b,v  a  court  of  equity  of  ita 
jurifMlirtion  to  set  off  one  judgment  neninst  an- 
other depends  upon  the  inadequsiiy  of  the  rem- 
fldy  at  law,  resoltiiig  from  the  exiatoice  of  some 


supervening  eqaity,  such  as  insolvency,  non- 
residence,  or  the  like.  The  mere  existence  of 
cross-demands  is  of  itself  insufficient 

fEd.  Note. — ^Tor  cases  in  iKtint,  see  vol.  80, 
Cent  Dig.  Judgment  II  830.  1668.] 

2.  Same— .TuBisDicTio NAT,  Gbounds  — Insox.- 
j     VENCY— Necessity  of  Proof. 

Where  inHolvency  is  alleged  as  a  ground 
for  the  exercise  by  equity  of  its  jurisdiction  to 
set  off  cross-judgments,  the  allegation  Is  mate- 
rial, and  most  be  sustained  by  proof,  in  order 
to  entitle  the  applicant  therefor  to  relief. 

3.  Same— Decree  — AuTHoaiTY  to  Rendbr  — 
Want  of  Jubisdiction. 

Where  the  only  ground  of  jurisdiction  al- 
leged io  a  suit  to  set  off  cross-judgments  is  de* 
fendant's  insolvency,  and  proof  of  insolvency 
fails,  the  court  cannot  render  a  decree  that  will 
terminate  tlie  controversy  between  the  parties 
or  prevent  an  appeal. 

Appeal  from  Circuit  Court,  Marlon  Conu* 
ty;  AVilliam  (yalloway.  Judge. 

Suit  by  Waiter  Whelan  against  L.  H.  Mc- 
Mahan and  another.  From  a  decree  for 
plaintiff,  defendant  McMahan  appeals.  Re- 
versed. 

I     This  Is  a  Bfllt  for  a  decree  setting  off  a 
1  judgment  for  $47  and  coata,  recovered  liy  the 
!  plaintiff  against  the  defendant  in  the  ]ub- 
i  tice's  court  for  Salem  district  againat  two 
Judgments  recovered  by  the  defendant  against 
the  plaintiff  In  the  clmdt  conrt  for  Marlon 
county.    The  ground  of  equitable  jurisdic- 
tion, aa  alleged,  Is  that  the  defendant  la  In- 
solvent and  has  no  property  oat  of  whleta 
the  judgment  against  blm  ean  be  coUected. 
The  altegatlw  of  InaolTeney  la  denied  by  the 
j  answer,  and  defendant  pleads  afltematlTely 
j  that  prior  to  the  commenc«nent  of  tbla  siUt 
I  he  paid  and  discharged  the  Jodgment  against 
!  him  in  the  justice's  court  The  plaintiff  bad 
I  decree  in  the  conrt  below,  and  defendant 
McMahan  appeals. 

Samuel  T.  Richardson  and  C.  L.  McNary, 
for  appellant  John  A.  Jeffrey,  for  respond- 
ent. 

BEAN,  3.  (after  stating  the  facta).  The 
jurisdiction  to  set  off  one  Judgment  against 
another  was  assumed  by  courts  of  equity  at 
an  early  date,  and  still  exists  (25  Am.  &  Eng. 
Enc.  Law  [3d  EA.]  610);  but  Its  exercise  de- 
liends  upon  tbe  inadequacy  of  the  remedy  at 
law.  It  Is  only  when  there  is  some  super- 
vening equity,  such  as  Insolvency,  nonresi* 
dence,  or  tbe  like,  which  renders  tbe  Inter- 
position of  tbe  court  necessary  to  protect 
the  rights  of  the  plaintiff,  that  It  will  in- 
tervene at  all.  The  mere  existence  of  cross- 
demands  is  not  sufficient.  25  Am.  &  Eng. 
Ency.  Law  l2d  Ed.)  543;  2  Story,  Equity 
(lOth  Ed.)  I  1436;  1  Hi»:h,  Injunction  (3d 
Ed.)  S  242;  Waterman.  Set-Off  (2d  Ed.)  | 
445;  Ti-lbble  v.  Taul,  7  T.  B.  .Mon.  458;  Has- 
klns  V.  Jordan,  123  Cal.  157,  53  Pac.  786; 
Whitehead  v.  Jessup,  7  Colo.  App.  460,  43 
Pac.  1042.  "If  both  parties  were  solvent," 
saj's  the  Supreme  Court  of  Tennessee,  "so 
that  both  debts  might  ultimately  be  collect- 
ed, tbe  law  would  afford  adequate  relief,  and 
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ao  Injustice  Tonld  Iw  ^^ngbt  to  dtber  par- 
ty. The  one  could  not  suiter  by  having  to 
psy  bis  own  debt  according  to  hla  contract. 
If  he  could  ultimately  compel  the  other  to 
pay  his  debt  according  to  his  contract 
NashTllle  Trust  Ck>.  t.  Bank,  91  Tenn.  351, 
18  S.  W.  822,  15  li.  B.  A.  710.  The  hiaol- 
veucy  of  the  defendant  la  therefore  a  mate- 
rial allegation  of  the  complaint,  and  must  be 
sustained  by  the  proof,  w  plalntUf  Is  not 
entitled  to  relief  In  equity.  Hamilton  T.  Van 
Hook.  26  Tex.  302.  How,  the  plalntUE  offered 
no  evidence  whatever  on  this  subject,  except 
the  return  "Nulla  bona"  on  an  execution  Is- 
sued on  the  Judgment  In  his  favor,  while  the 
defendant  testified  that  he  was  the  owner  in 
his  own  right  of  an  undivided  one-half  In- 
terest In  100  acres  of  land,  worth  about  $9,- 
000,  lncumba>ed  for  only  f!2,000,  and  that  be 
was  also  the  owner  of  notes  and  accounts 
of  the  value  of  $2,000.  This  evidence  stands 
absolutely  uncontradicted,  and  there  la  no 
testimony  that  defendant  Is  Indebted  In  any 
■am  whatever,  unless  It  Is  the  amount  due 
on  plaintlfTs  Judgment  and  that  he  disputes, 
and  gave  evidence  tending  to  show  that  be 
paid  the  Judgment  prior  to  the  commence- 
ment of  this  suit  The  plaintiff,  therefore, 
falls  in  bis  proof,  and  does  not  show  a  case 
calling  for  equitable  relief. 

It  Is  suggested  that  there  Is  no  real  con- 
troversy between  the  parties  on  this  appeal, 
because  there  Is  but  f2  difference  between 
the  amounts  due  on  their  respective  Judg- 
ments, and  that  such  sum  was  paid  Into 
court  at  the  time  the  decree  was  rendered, 
and  the  court  simply  set  off  one  Judgment 
against  the  other,  without  taxing  costs 
against  the  defendant  But  unless  the  court 
had  Jurisdiction  to  hear  and  determine  the 
cause  by  reason  of  the  Insolvency  of  the  de- 
fendant It  could  not  render  a  decree  that 
would  terminate  the  controversy  or  prevent 
an  appeal. 

The  decree  Is  reversed,  and  tha  OHnplatDt 
dismissed. 

(47  Op.  166)  ' 

WOLFBR  T.  HUfiST  et  al.* 
(Supreme  Court  of  Oregon.    Aug.  28,  190B.) 

FORCIBU  DXTAHTEB— RlOBT  TO  MAIHTilll— 

CoNDiriONs  PEBCBDEni^NoTicK  TO  Quri. 
B.  ft  C  Com  p.  (  5390,  requires  a  notice  for 
the  terminatioD  of  tenaiKiIes  at  will  and  by 
snfferaneew  Sectlcni  838  authorizes  a  landlora 
to  re-«ater^  on  the  tenant's  failure  to  pay  rent 
and  to  bring  an  action  to  recover  possession. 
Sectloa  6746  authorizes  an  action  to  recover 
the  possesion  of  premises  onlawfully  held  by 
forca  Section  5747  prescribes  tbe  reqolsltss 
the  complaint  and  does  not  Inclnde  therein  an 
averment  of  notice  to  quit  Section  6749  an- 
thorizes  the  service  of  summons  at  a  period  at 
not  lass  than  2  nor  more  than  4  days  before 
the  dsT  of  triaL  Section  5755  declares  that  a 
refusal  to  pay  rant  or  deliver  up  posseBsion  for 
10  days  after  demand  made  In  writing  for  such 
possession,  or  a  continuance  In  posseaslon  after 
notice  to  quit  at  tbe  expiration  oi  the  time  lim- 
ited in  a  lease,  shall  constitate  an  unlawful 
holding  bj  force.  Sections  67S6,  6737,  pre- 
scribe the  ssscntisls  of  a  noUoe  to  quit  and  re- 

■ashssrim  aiBisfl  pjo^u  <  iwfc 


?ulrs  It  to  be  served  on  the  tenant  10  days  be- 
ore  the  commmcement  of  the  action,  nnless 
tbe  lease  is  for  agricultural  purposes,  in  which 
case  the  service  most  be  for  80  days.  Held, 
that  the  notice  to  quit  prescritted  b;  the  latter 
T>ort)(Mi  of  section  o755  Is  requlrea  as  a  con- 
dition of  lagally  tenninatinf  ths  tsnaney,  and 
not  as  an  esaeotial  part  of  the  procedure  for 
forcible  detainer,  ana  the  giving  thereof  may 
coDsequentif  be  waived  by  the  tenant,  and  when 
so  waived  he  may  be  sabjected  to  an  aetkn  of 
forcible  detainer.  If  be  holds  over  after  tbe  ex- 

Stration  of  his  term,  although  no  notice  to  quit 
1  served  upon  him. 

[Ed.  Note. — For  cases  In  point  see  v^  82, 
Cent  Dig.  Umdlord  and  Tenant  I  1218.] 

Avpctl  from  arcalt  Court,  Uailon  County; 
Qeo.  H.  Burnett  Judge. 

Fwdble  detainer  by  George  J.  W(Atex 
agalnat  W.  8.  Hnrtt  and  anotbra.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

See  80  Fae.  419: 

On  the  1st  of  October,  1908,  the  plaintiff 
leased  to  defendants  certain  premises  for  ttie 
period  of  one  year.  Tbe  tease  oontalned. 
among  others,  tbe  following  condittons, 
namely:  "And  It  Is  agreed  that  If  any  rent 
shall  be  due  and  unpaid,  or  If  default  shall 
be  made  In  any  ot  the  coTsnants  htfeln  cmi- 
talned,  then  It  shall  be  tawfnl  for  ths  nJd 
party  of  tbe  first  part  to  reenter  said  prem- 
ises and  to  ronovs  all  perawis  therefrom; 
the  party  of  the  second  part  hereby  waiving 
any  notice  to  quit  or  of  intention  to  i»«nter 
under  the  atatate.  And  the  ssld  party  of  tbe 
second  part  covenante  •  •  •  that  at  the 
expiration  of  the  aald  term  or  otiier  det«>> 
mlnation  <^  this  lease  tbe  party  of  ths  aee- 
ond  part  will  quit  and  snrraider  tiie  premises 
hereby  dontsed  In  as  good  state  and  condt 
tton  as  reasonable  nse  and  wear  ihenot  will 
permit"  Tbe  defoidants  refoslng  to  snr- 
render  at  the  end  of  Huir  term,  the  plaintiff 
Instituted  this  action  of  fordbls  mtry  and 
detainer.  At  the  trial  there  was  no  proof  of 
the  giving  of  any  notice  to  quit  on  the  part 
of  the  plaintiff,  and  the  defendants  moved 
for  a  nonsuit  which  being  denied,  plaintiff 
bad  Judgment;  hence  this  appeal. 

A,  M.  Cannon,  for  appellant*.  B.  F.  Bon- 
ham  and  Oar^  F.  Martin,  for  respondent 

WOLVEBTON,  O.  J.  (after  stating  the 
tacts).  It  will  be  helpful  to  ue  If  we  take  a 
retrospect  of  the  law  of  tenancies  as  It  per- 
tains to  tbe  necessity  of  demand  and  notice 
for  their  termlnatlou.  At  common  law  a  ten- 
ancy at  sufferance  was  created  when  a  per- 
son came  Into  possession  of  land  lawfully 
and  held  over  wrongfully  after  his  estate 
had  ended.  The  tenancy  was  of  a  most 
shadowy  character,  and  the  landlord  could 
re-enter  and  bring  ejectment  for  possession 
vritboot  the  necessity  of  prior  demand  or  no- 
tice to  quit  18  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  177,  180.  A  tenancy  at  will  was  more 
stable,  and  arose  where  lands  or  tenements 
were  let  to  hold  at  the  will  of  either  party  to 
tbe  letting^  by  fores  ot  vblch  the  leasee  was 
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In  possession.  It  was  not  essential  tbat  the 
contract  should  be  express,  but  sufficient 
that  It  was  Implied,  and  therefore  an  estate 
by  sufferance  might  be  converted  luto  a  ten- 
ancy by  will,  If  the  holding  was  of  sufficient 
duration  as  that  the  assent  of  the  landlord 
to  the  holding,  which  was  at  first  wrongful, 
might  be  presumed.  Thus  a  tenant  holding 
over  after  the  expiration  of  a  term  might  be* 
come  a  tenant  at  will  by  the  Implied  assent 
of  the  owner.  Id.  182,  183.  This  estate  was 
determinable  by  a  demand  for  possession, 
such  as  indicated  the  landlord's  intenticoi 
that  the  tenancy  should  cease.  Xor  need  the 
demand  to  have  been  express,  but  It  mlg^t 
have  be«i  signified  by  acts  tantamount  there- 
to. Id.  186,  187.  Periodical  tenancies,  or,  as 
they  are  commonly  known,  "tenancies  from 
year  to  year*"  grew  at  an  early  date  by  Judi- 
cial construction  oat  of  the  old  tenancies  at 
wUL  These  latter  were  attmded  with,  many 
IncouT^mces,  to  obviate  which  the  courts 
raised  an  Implied  lease  for  a  certain  period, 
and  Ingrafted  up<m  it  a  rule  of  law  that  Uie 
tenancy  could  not  be  terminated,  even  at 
the  end  of  the  period,  without  previous  no- 
tice. Such  tenancy  could  arise  by  ezprm 
contract,  while,  upon  the  other  hand,  it 
might  bave  arisen  by  Implicatl(m,  as,  where 
a  tenant  held  over  after  the  expiration  of  a 
lease  with  the  consent  of  tbe  landlord  and 
contlnQed  to  pay  a  periodical  rental,  the  law 
raised  another  term  equivalent  to  the  pwlod 
of  payment  Id.  101, 192. 197.  These  tenan- 
cies were  determinable  by  notice,  the  length 
of  time  of  which  to  be  given  was  according 
to  whether  the  tenancy  was  strictly  from 
year  to  year  «■  less,  as  from  quarter  to  quar- 
ter, or  month  to  month,  and  the  like.  If 
from  year  to  year,  six  months  was  required; 
If  for  a  less  term,  shorter  notice  was  suffl- 
•doit;  and  such  is  the  common  law  In  force 
In  the  United  States.  This  notice  should  ex- 
pire on  the  terminal  day.  Id.  202-201.  The 
right  to  determine  the  tenancy  by  notice  was 
an  insurable  Incident  of  the  holding,  and 
was  exercisable  by  either  the  landlord  or  the 
tenant;  being  for  ttie  mutual  benefit  of  both. 
Wood,  Landlord  &  Tenant,  p.  64,  |  22.  But 
the  parties  to  such  a  tenancy  conid  alter  the 
notice  necessary  to  determine  it,  and  could 
agree  to  a  notice  of  less  duration  period 
■<1S  Am.  &  Eng.  Enc.  I«w  [2d  Bd.]  SOfl; 
Wood,  LanjUord  ft  Tenant,  (  33);  or  th^ 
might  bave  waived  It  entirely  by  a  writing 
under  their  bands  (Wood,  Landlord  &  Ten- 
ant, I  40;  Gear,  Landlord  &  Tenant,  |  191; 
Williams  T.  Potter,  2  Barb.  316;  Vegely  t. 
Robinson,  20  Mo.  App.  199;  Stedman  t.  Mc- 
intosh [N<  0.]  42  Am.  Dee.  122).  A  traaney 
for  years  need  not  be  defined.  It  Is  snffldent 
for  onr  purpose  that  snch  a  tttiancy  was  de- 
tmnlnable  by  the  mere  explratton  of  the  pe- 
riod for  which  the  lands  woe  demised,  and 
neither  demand  nor  notice  was  necessary  or 
requisite  to  enable  the  landlord  to  re-enter 
■or  maintain  ejectment  for  posnesslon.  Smith 
^.  Reeder,  21  Oc.  511,  28  Pac.  880, 16  L.  R.  A. 
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172.  Such  a  tenancy,  however,  was  suscepti- 
ble of  being  converted  Into  a  tenancy  at  will 
or  a  periodical  tenancy,  and  when  so  changed 
It  could  only  be  terminated  as  other  tenancies 
of  the  kind. 

Oursortly.  such  was  the  law  when  the  stat- 
utes began  thetr  innovations,  and  In  most 
JurlsdictlonB  there  exist  regulations  respect- 
ing the  length  of  time  notice  la  required  to 
be  given  to  terminate  periodical  tenancies. 
Onr  statute  requires  three  monthi^  notice  In 
writing  tor  tbe  terminaticMi  <tf  estalxs  at  will 
or  sufTerance;  bnt^  wh^  the  rent  reserved 
in  the  lease  Is  payable  at  periods  of  less 
than  three  months,  tlie  time  of  such  notice 
Is  sufficient  if  it  be  equal  to  the  intorval  be- 
tween the  times  of  payment  In  cases  of 
neglect  and  refusal  to  pay  the  rent  when  due, 
14  days*  notice  <mly  is  snffldent  for  tbe  pur- 
pose. B.  &  O.  Comp.  I  6^.  By  another 
section,  when,  In  the  case  of  a  lease  of  real 
prop^ty  and  the  failure  of  the  tenant  to  pay 
rent  the  landlord  has  a  snbsiating  right  to 
re-enter  for  snch  failure,  be  may  bring  an 
action  to  recova  possession;  the  action  be- 
ing equivalent  to  a  d«nand  for  payment  and 
a  reentry.  Id.  |  SS8.  These  provisi«His  by 
gCTeral  statute.  Tbe  forcible  entry  and  de> 
telner  act  provides  that  the  following  shall 
be  deemed  cases  of  unlawful  bedding  by 
tone,  namely:  "(1)  When  the  tenant  or  per- 
son in  possession  of  any  premises  shall  fall 
or  refuse  to  pay  any  rent  due  on  the  lease 
or  agreement  under  which  he  bolds,  or  deliv- 
er up  the  possession  of  said  premises  for  ten 
days  after  demand  made  In  writing  for  such 
possession;  (2)  wh^  after  a  notice  to  qnlt 
as  provided  In  tills  chapto',  any  person  shall 
continue  In  the  possession  of  any  premises  at 
the  expiration  of  the  time  limited  in  the 
lease  or  agreement  under  which  such  peraon 
holds,  or  contrary  to  any  c<aidlti<»i  or  cov- 
enant thereof,  or  without  any  written  lease 
or  agreement  therefor."  Id.  |  6765.  The 
notice  specified  to  the  lattw  subdivision  must 
be  In  writing  and  B«*ved  upon  the  tenant  for 
a  period  of  10  days  before  iJie  commencement 
of  the  action,  imless  the  leasing  or  occupa- 
tion is  for  the  purpose  ot  farming  or  agri- 
culture, in  which  case  the  service  must  be 
for  90  days.  Id.  H  6766^  6757.  It  Is  mani- 
festly tiie  phrpose  ot  these  statutes  to  change 
the  time  ot  notice  requisite  to  »title  the 
landlord  to  re-«iter,  as  it  relates  to  the 
several  kinds  of  tenancies  known  to  the  cmu- 
mon  law,  and  to  addition  thereto  to  provide 
appropriate  remedies  for  reentry  in  these 
and  other  cases.  It  is  difficult  in  practice  to 
determine  tiie  true  intendment  and  1^1  ef- 
fect of  section  S756,  siqira.  Indeed,  Chief 
Justice  Thayer  has  said,  and  not  inaroropri- 
atrty,  that  **tbe  forcible  entry  and  detainer 
act  adopted  to  1866  seems  to  have  been 
thrust  toto  the  stetote  without  regard  to  its 
harmony  or  fitness  with  the  other  provi- 
sions." Rosenblat  v.  Perkins,  18  Or.  156, 160, 
22  Pac.  508,  6  L.  R.  A.  257.  The  act  of  1866 
(see  Laws  1866,  p.  33)  is  revisory  of  the  far- 
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dble  entry  and  detalnw  act  as  it  existed  in 
territorial  days,  alttaongh  It  was  preceded 
In  1861  by  another  act  intended  for  tbe  same 
purpose.  See  Gen.  Laws  Or.  1845-61,  p.  743. 
Under  the  territorial  law  a  person  was  au- 
tborteed  to  recover  the  possession  of  tlie 
premises  when  any  rent  shall  have  become 
due  on  any  lease  or  agreement,  and  the  ten- 
ant or  person  In  possession  shall  hare  neg- 
lected or  refused  for  10  days  after  demand 
of  the  possession  made  in  writing  to  deliver 
the  possession  or  pay  the  rent  so  due.  St. 
Or.  1854r-55.  p.  317,  i  IQO,  Bubd.  2.  Subdivi- 
sion 1  of  the  section  under  consideration 
was  designed,  no  doubt,  as  a  revision  of  this 
provision;  but  the  latter  clause  thereof  la 
lueanliigless  unless  read  In  connection  with 
the  flrat,  BO  SB  to  make  the  10  days*  demand 
for  possession  necessary  after  the  failure  to 
pay  the  rent,  and  hence  that  the  action  could 
not  be  maintained  until  both  the  failure  to 
pay  rent  and  the  demand  for  possession  were 
made.  We  are  Inclined  to  think  that  such  is 
the  ivoper  rraderiug  of  this  subdivision,  and 
the  landlord  could  not  have  a  cause  of  action 
for  forcible  entry  and  detainer  under  this 
subdivision  until  both  these  prerequisites 
have  been  observed.  This,  however,  by  way 
of  dlBcnsslon,  tliat  we  may  be  better  under- 
stood upon  the  question  at  issue,  not  that  we 
Intend  an  authoritative  interpretation  of  such 
first  subdlviBi<Hi  now. 

The  real  question  Involved  here  Is  whether 
the  notice  referred  to  In  the  second  subdi- 
vision is  intended  as  a  notice  for  terminating 
the  tenancy,  or  as  a  necessary  step  in  the 
procedure  for  re-entry  by  forcible  entry  and 
detainer  action.  If  the  former.  It  Is  suscep- 
tible of  waiver  by  the  tenant,  as  such  a  no- 
tice was  so  at  common  law;  but.  If  the  lat- 
ter, it  is  a  matter  with  which  the  parties 
can  liave  notbing  to  do,  and  the  landlord 
must  give  the  notice  before  he  can  maintain 
his  action.  Tbe  relief  by  forcible  entry  and 
detainer  is  unquestionably  designed  as  a 
summary  proceeding  to  give  speedy  and 
prompt  relief,  and  tbe  action  Is  essentially 
civil  In  character  although  the  form  of  the 
verdict  of  the  Jury  would  seem  to  Indicate 
otherwise.  A  service  of  summons  is  re- 
quired for  a  period  of  not  less  than  two  nor 
more  than  four  days  before  the  day  appoint- 
ed for  trial;  thus  reducing  the  time  of  serv- 
ice as  compared  with  other  actions  of  which 
tbe  justice  Is  given  Jurisdiction.  B.  &  G. 
Oomp.  §  5749.  Section  S755  is  designed  to 
give  the  action  for  a  constructive  forcible 
detainer.  The  action  for  a  forcible  entry  and 
detainer,  wherein  the  force  must  be  actual,  is 
provided  for  by  section  5746.  Taylor  v.  Scott, 
10  Or.  483;  Harrington  v.  Watson.  11  Or. 
143,  3  Pac.  173,  50  Am.  Rep.  4G5:  Smith  v. 
Reeder,  21  Or.  541,  28  Pac.  890.  15  L.  R.  A. 
172;  Twiss  v.  Boebmer,  39  Or.  .^"ly,  05  Pac. 
18.  In  the  language  of  Mr.  Chief  Justice 
Lord,  "tbat  section  [5755]  creates  a  species  of 
constructive  force,  where  none  In  fact  ex- 
ists.  A  tenant,  notified  to  quit,  who  refuses 


to  surrender  possession  of  the  premises,  and 
Is  holding  over  after  the  expiration  of  big 
lease,  within  the  meaning  of  the  statute,  is 
guilty  of  holding  by  force,  as  much  so  as 
though  he  held  it  with  actual  force."  His- 
lop  V.  Moldenhaaer,  21  Or.  206,  210,  27  Pac. 
1052.  Tbe  cases  are  numerous  where,  con- 
sidering the  statutes  giving  the  remedy,  the 
notice  is  deemed  and  held  to  be  a  part  of 
the  procedure,  and  the  action  cannot  be  main- 
tained, nor  the  court  acquire  Jurisdiction  In 
tlie  premises,  tmtll  it  is  given  in  fact,  and  it 
la  therefore  insusceptible  of  waiver.  Such 
18  the  case  of  Doss  v.  Craig,  1  Colo.  177, 
where  a  demand  for  pmsesslon  was  required, 
and  It  was  held  that  such  a  demand  was  ab- 
solutely and  essentially  necessary  to  a  main- 
tenance of  the  action.  In  Nebraska  it  Is 
made  the  duty  of  the  person  desiring  to  com- 
mence the  action  to  notify  the  adverse  par- 
ty to  leave  the  premises  for  the  possession  of 
which  action  Is  about  to  be  brought,  which 
notice  shall  be  served  at  least  three  days  be- 
fore the  commencement  of  the  action.  This 
notice  Is  held  to  be  Jurisdictional.  The  stat- 
ute makes  it  a  part  of  tbe  procedure.  Hen- 
drickson  V.  Beeson  &  Sullivan,  21  Neb.  61, 
31  X.  W.  266;  Pollock  T.  Whipple.  33  Neb. 
762,  61  N.  W.  130.  So  In  Kansas,  where  it  is 
said:  "The  statute  Is  mandatory  tbAt  a  par- 
ty desiring  to  commence  an  action  for  forci- 
ble entry  and  detainer  must  notify  tbe  ad- 
verse party  to  leave  the  premlaes  for  the 
possession  of  which  the  action  Is  about  to  be 
brought,  and  that  this  notice  shall  be  served 
at  least  three  days  before  the  commencement 
of  the  action."  Douglass  v.  Whltaker.  32 
Kan.  381,  4  Pac.  874.  See,  also,  Nason  v. 
Best.  17  Kan.  408;  Stuller  v.  Sparks.  SI  Kan. 
19,  81  Pac.  301.  So  in  Iowa.  Grosvenor  v. 
Henry,  27  Iowa,  208.  See,  also,  McDevItt 
T.  Lambert,  80  Ala.  536.  2  South.  438.  Bnt 
where  the  notice  Is  not  designed  as  a  part  of 
the  procedure  in  the  action,  It  Is.  on  tbe  oth- 
er hand,  susceptible  of  waiver  by  the  partly 
Eapan  et  aL  v.  Hlnchllffe,  131  111.  408,  23 
N.  B.  502;  BIchart  T.  Bargas.  12  B.  Mon.  462; 
Waggaman  v.  Bartlett,  2  Mackey,  450. 

T^imlng  again  to  the  statute,  there  Is  an 
apparent  recognition  of  the  common-law  Idea 
that  a  perstm  might,  by  holding  over  a  stated 
term,  become  a  tenant  from  year  to  year  or 
month  to  month,  as  the  case  may  be,  by  the 
Implied  assent  of  the  landlord,  and  the  most 
natural  deduction  is  that  tbe  liOglslature  In- 
tended by  the  notice  provided  for  to  forestall 
the  implied  assent  and  thereby  terminate  the 
lease  absolutely,  and  when  so  terminated 
there  would  be  a  wrongful  holding  by  the 
tenant,  iKcause  he  could  not  then  presume 
upon  tbe  assent  of  the  landlord  to  his  further 
holding.  If  the  landlord  desires  a  termina- 
tion absolutely  at  tbe  date  of  tbe  expiration 
of  the  lease,  he  might  accomplish  It  by  giving 
tbe  requisite  notice  preceding  tlmt  date,  or 
be  might  terminate  it  subsequently  thereto 
by  the  proper  notice,  providing  his  preceding 
acts  could  not  be  construed  into  a  letting  for 
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the  succeeding  period.  But,  If  lie  desired  to 
termiuBte  the  lease  because  of  a  breach  of 
a  condition  or  covenant,  then  the  notice  must 
follow  the  brench.  of  course;  for  how  could 
the  laudlord  foretell  with  certainty  that  there 
would  be  a  breach,  so  as  to  conform  his  no- 
tice to  the  fact?  Now,  in  harmony  with  the 
law  as  ft  stood  prior  to  the  statute,  a  tenant 
could.  If  be  saw  tit,  waive  the  notice  to  quit 
and  terminate  the  contractual  relations,  so  as 
to  entitle  the  landlord  to  a  re-entry  at  once 
upon  the  expiration  of  the  term.  In  the  case 
of  Smith  T.  Reeder.  supra,  where  a  landlord 
had  re-entered  peaceably  upon  the  day  of 
the  expiration  of  the  lease  by  its  own  terms, 
it  was  held  that  there  was  no  such  a  forcible 
entry  and  detainer  as  would  give  the  tenant 
a  remedy  nnder  the  act.'  Such  a  termination 
would  entitle  the  landlord  to  his  action  In 
ejectment.  But  the  tenant  could  not  be 
deemed  guilty  of  a  forcible  detainer,  under 
the  statute  we  are  considering,  without  n 
notice  to  quit  given  In  the  manner  prescribed, 
because  he  may  hold  over,  and,  if  the  land- 
lord should  assent  thereto  tacitly  or  other- 
wise, a  new  relation  would  arise  through  a 
periodical  tenancy.  It  is  to  cat  off  this  con- 
dition that  the  statute  requires  the  notice, 
and  holding  against  the  notice  Is  construc- 
tively forcible  and  gives  the  action.  But 
why  cannot  the  tenant  waive  the  notice?  In 
Rosenbtat  v.  Perkins,  supra,  Mr.  Chief  Jus- 
tice Thayer  strougly  Intimates  that  an  ac- 
tion will  lie  under  the  forcible  entry  and  de- 
tainer act  where  notice  is  given  under  the 
geoCTal  statute  for  the  termination  of  tenan- 
cies by  will  or  aufferance,  and  hence  the  de- 
duction is  that  the  notice  as  required  by  the 
act  in  question  is  not  always  essentia!  to 
characterize  a  forcible  detainer,  and  that 
there  could  be  a  constructive  holding  by 
force  wttboitt  it.  These  authorities  by  way 
of  analogy,  not  that  they  decide  the  question 
squarely. 

The  Idea  that  the  notice  provided  for  was 
intended  as  a  part  of  the  procedure  essential 
to  give  the  conrt  Jurisdiction  is  inconsistent 
with  the  cardinal  purpose  of  the  act,  name- 
ly, that  of  aflfordlng  the  landlord  a  summary 
remedy.  It  Is  far  from  summary  to  say  that 
the  landlord  shall  make  a  demand  of  10  days, 
or  give  a  notice  of  10  or  90  days,  as  the  case 
may  be,  and  then  give  another  notice  by 
summons  of  from  2  to  4  days,  before  the 
court  can  even  acquire  jurisdiction  to  act  in 
the  premises.  But  it  does  afford  a  summary 
remedy  when  we  say  that  the  court  shall 
have  Jurisdiction  to  pronounce  Judgment  up- 
on a  service  of  a  summons  from  2  to  4  days 
after  the  legal  termination  of  the  lease  or 
tenancy.  As  corroborative  of  this  view  la 
the  fact  that  the  statute  (section  5747)  pre- 
scribes what  is  necessary  to  state  a  cause, 
namely,  after  descftblng  the  premises,  that 
the  defendant  la  In  possession  thereof,  that  he 
entered  with  force  or  unlawfully  holds  the 
same  with  force,  as  the  case  may  be,  and 
that  the  plaintiff  Is  entitled  to  possession, 


omitting  all  reference  to  the:  notice;  where- 
as, if  it  had  been  deemed  necessary  to  give 
the  court  Jurisdiction,  it  is  natural  to  suppose 
that  the  giving  of  it  would  have  been  re- 
quired to  have  been  stated,  as  the  court  held 
in  Doss  V.  Craig,  supra,  with  reference  to  the 
demand.  Subdivision  1,  as  we  conceive  its 
intendment  to  be,  is  also  In  harmony  with 
this  view.  When  all  Is  considered,  the  most 
reasonable  construction  would  seem  to  be 
that  the  notice  was  Intended  for  the  absolute 
termination  of  contractual  relations,  not  as 
an  essential  part  of  the  procedure  for  for- 
cible entry  and  detainer.  The  procedure 
must  be  distinguished  or  held  distinct  from 
the  manser  of  terminating  such  relations, 
from  which  time  the  tenant  w^ill  be  deemed 
to  be  holding  wrongfully.  The  statutory  no- 
tice for  terminating  these  relations  may  be 
waived,  the  same  as  the  common-law  notice 
could  have  been,  and,  when  waived  by  the 
tenant,  he  will  be  deemed  as  much  guilty  of 
a  wrong  by  holding  thereafter  as  If  the  no- 
tice was  given.  This  construction  of  the 
statute,  while  not  entirely  satisfactory,  is 
promotive  of  the  intendment  that  the  pro- 
ceeding should  be  summary,  and  is  in  har- 
mony with  the  practice  generally  pursued  In 
drawing  leases  with  reference  to  the  statute. 

We  are  constralued,  therefore,  to  affirm 
the  Judgment  of  the  circuit  court,,  and  sacta 
will  be  the  order  here. 


MULTXOMAH  COTTNTY  v.  FIRST  NAT. 

BAXK  OF  rOBTLAND  et  al. 
(Supreme  Court  of  Oregon.    Aug.  28,  1905.) 

1.  Collusive  Suit— Effect. 

Where  M.,  who  hrouglit  salt  against  a 
county  and  n  mnfc  to  have  county  warrants  de- 
clared Invalid,  and  to-  enjoin  the  county  fmn 
paying  them  and  the  bank  from  receiving  pay- 
ment thereof,  did  8o  because  hired  by  the  county 
to  do  it,  the  suit  will  be  treated  as  brought  by 
the  county,  the  part  of  the  decree  enjoining  the 
county  will  be  without .  effect,  and  the  county 
may  waive  the  advantage  secured  by  the  decree 
against  the  bonk. 

2.  COUKTT  C0.MMISSIONEBS— COMPBOUISE. 

County  commissioners  may  comprotDise  a 
claim  against  the  county  by  exchanging  for  it 
tax  eertificatm  the  validity  of  which  is  con- 
sidered doubtful. 

Appeal  from  Circuit  Court,  Multnomah 
Ooanty;  Arthur  L.  Frazer,  Judge. 

Suit  by  the  county  of  Multnomah  against 
the  First  National  Bank  of  Portland  and 
another.  From  the  decree,  plaintiff  appeals. 
Rerersed, 

This  is  a  suit  by  Multnomah  county  against 
the  First  National  Baflk  of  Portland.  Or., 
and  W.  F.  White,  to  set  aside  the  assignment 
of  certain  tax  certificates.  The  facts  are 
that  the  county  court  of  that  county  audited 
and  allowed  claims  "presented  for  work  pur- 
porting to  have  been  done  on  the  public  roads 
therein,  and  In  pursuance  of  such  orders  the 
county  clerk  Issued  to  the  claimants  35  coun- 
ty warrants,  aggregating  $5,012.52,  which 
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were  Indoraed  b7  ttie  eonnty  treasurer,  ''Not 
paid  for  want  of  fonds,"  and  sold  at  par,  and 
assigned  to  the  defendant  bank,  whleli  at 
tbe  time  of  such  purchase  had  no  notice  or 
knowledge  ot  any  fact  that  would  tend  to 
render  them  invalid.  A  snit  was  Instltnted 
by  one  H.  Maegly,  as  plaintiff,  against  the 
eoonty,  the  bank,  and  others,  as  defendants, 
and  a  decree  rendered  therein  Febraary  10, 
1897,  declaring  these  warrants  roi^  exc^t 
as  to  parts  oC  six  <tf  thenv  on  the  groond 
that  the  claims  for  which  they  were  ^ven 
were  forged,  and  the  county  and  Its  offlcers 
were  eDjoined  from  paying  them,  except  the 
parts  thereof  bo  foond  to  be  ralld,  amoonting 
to  9660^,  and  the  other  defendants  in  that 
salt,  their  agents,  etc.,  were  restrained  from 
demanding  or  reeelTin^  payment  thereof,  ex- 
cept as  to  sQch  parts,  from  which  decree  no 
appeal  was  tak^  Thereafter  the  defend- 
ant  White  <^ered  for  these  warrant!  ^  per 
cent  of  their  face  Tahie,  and,  the  bid  having 
been  accepted,  the  bank,  by  its  then  preM- 
dent,  petitioned  tite  county  court  of  Unlt> 
nomah  county  to  exchange  for  such  orlden- 
cee  of  indebtedness,  "dollar  for  imiiaT,"  eer- 
tlflcates  Issued  upon  the  sale  ot  real  proporty 
for  delinquent  taxes,  whereupon  tbwe  was 
assigned  to  the  bank,  by  order  of  that  court, 
June  6,  1001,  69  certificates,  aggregating, 
with  the  costs  of  sale,  |7,218^.  The  order 
last  mentlMMd,  r^evrlng  to  the  real  property 
set  forth  In  these  certificates  and  to  the  own- 
ers of  the  respectiTe  tracti^  contained  the 
following:  ''WUdi  said  pieces  and  parcds 
are  wron^y  described  as  to  either  parson  or 
property,  and  therefore  said  tax  assessed 
against  ttie  same  cannot  be  ctdleeted  by  the 
eoonty  of  Mnltnwnah,  and  are  of  no  Tolne.** 
These  certificates,  by  a  written  request  of  an 
otRcer  of  the  banl^  were  assigned  to  White 
as  "agent,**  without  designating  his  princi- 
pal. The  county  court  ot  that  county,  on 
May  20,  1903,  made  an  wder  revoking  the 
assignment  of  these  tax  ccrtiflcates,  and 
eight  days  thereafter  this  ndt  was  Instituted. 
The  complaint  states  the  facts,  in  substanee, 
OS  hereinbefore  detailed,  and  alleges  that  the 
county  warrants  so  exchanged  were  worth- 
less, while  the  Tshu  <tf  the  tax  certificates 
received  therefor  was  greater  than  $7,216, 
and  that  such  certificates  were  assigned 
without  eoDSiderKtlon  to  the  defendants,  who 
took  and  held  thsm  as  trustees  Air  ttw  plain- 

tur. 

The  d^ndanls  sepuiitdy  answered,  defy- 
ing the  material  aTermrati  of  the  complain^ 
and  eadi  allying  new  matter  as  a  defense 
to  the  suit  The  statements  of  such  matter 
are  so  neariy  Identical  that  the  averments 
of  eadi  defendant  will  be  treated  as  coastl- 
tntlng  only  one  answer,  to  the  effect  that 
the  county  of  HuUnmnoh  procured  Uaegly  t» 
bring  tlie  suit  tabmt  It  and  others  to  have 
the  warrants  In  question  declared  veld,  and 
paid  him  ttierefor  the  sum  of  $1,216l13;  that 
no  controven7  was  Involved  in  that  suit  be- 
tween the  several  defttidanta,  nor  was  flie 


decree  rendered  therein  In  CsTor  of  either  «C 
them  against  any  of  the  othws;  and  that  by 
reason  of  the  counts  employment  of  Ma^ly 
to  bring  the  suit  In  its  befaoU,  the  decree  thus 
rendered  was  collusive  and  void  as  to  the  de- 
fendants herein.  Vor  a  furtfao'  defease,  the 
manner  of  issuing  the  county  warrants  is  set 
out  and  it  is  alleged  that  while  the  war- 
rants wwe  owned  by  the  bank,  a  dispute 
arose  between  it  and  the  county  as  to  the 
liability  of  the  latter  thereon,  whMe1^>on 
an  accwd  and  settlement  with  each  other 
was  made,  as  evidenced  by  the  order  ot  the 
coun^  court  of  June  i,  1901.  fan  pursuance 
of  which  the  tax  certlflcates  were  exchanged 
for  the  warrants. 

A  demurrer  to  the  sllegationa  of  new  mat- 
ter in  each  answer  was  sustained,  and,  the 
cause  being  tried  on  the  remaining  issues, 
the  court  found  the  facts  as  h^^nbefore 
stated,  and  that  all  the  tax  certlflcatefi  In 
question  had  been  retomed  to  and  canceled 
by  the  county  clerk,  whereupon  It  treated 
the  assignment  thereof  as  never  having  been 
made,  and  decreed  that  such  transfer  was 
void.  The  i^ointifC  appeals,  assigning  as  er- 
ror, in  its  abstract  the  actim  of  the  trial 
court  In  refusing  to  grant  the  entire  alt«na>- 
tive  relief  demanded,  to  wit:  (1)  That  the 
defendants  be  decreed  to  have  taken  and 
held  the  tax  certlflcatea  as  trustees  for  plain- 
tiff;  and  <2)  that  it  be  awarded  a  recovery 
against  the  def^idants  herein,  jointly  and 
severally,  for  the  amount  (rf  such  certlflcates^ 
costs  of  sale,  and  penalties. 

Charles  H.  Oarey,  for  appellant  Joseph 
81m(m,  for  respondent  bank.  Martin 
Pipes,  tor  respondent  White. 

MOOEB,  J.  (after  stating  tibe  facto).  tFhe 
testimony  diows  that  tike  Flrvt  ITational  Bank 
of  FwOond,  Or.,  purdiased  the  vrarrants  In 
questios  at  par,  without  any  suspicion  ot 
their  InvaUdlty,  and  sirid  th«n,  after  Ihe^ 
were  decreed  Invalid,  for  26  pw  crat  of  th^ 
face  Talue  to  the  defendant  Whlt^  who  de- 
livered than  to  the  conn^  cleik  of  Mnltno- 
mah  county,  and  received  In  acbange  the 
tax  certlflcatea.  niese  o»tlfleates  were 
sued  by  flie  sterlff  Multnomah  county  to 
evidence  sales  made  by  him  to  it  in  May, 
1S90,  of  real  pnqperQr  tar  dellnquoit  tsxea 
in  cases  where  there  were  no  other  bidders. 
Hie  statute  permitted  the  owners  of  the 
lands  so  sold  to  redeem  tbem  at  any  time 
befOTe  July  1, 1901.  on  payment  of  the  taxes, 
costs,  etc.*  and  provided  that  U  ii»  redemp- 
tion were  made  within  the  time  prescribed, 
the  title  to  sueb  lands  would  vest  in  ttie 
eoonty,  wlthoiit  the  lisoance  of  a  deed  or 
other  formality.  Laws  Or.  1901.  pp.  Tl,  72, 
n  1,  2.  Wblt^  appearing  as  a  witness  for 
the  ^alntlff,  tsstlfied  that  be  leertved  from 
the  owners  of  the  lands  so  sold  not  more 
than  94,900,  and  that  In  no  Instance  did  he 
eolleet  from  any  person  the  oitlre  sum  due, 
as  tspitacntail  tv  the  tax  certlflcates.  Prior 
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to  tike  time  prescribed  for  the  redemption 
of  theae  lends,  ell  the  tax  cerOflcatee  assign- 
ed to  White  w«re  returned  by  him  to  the 
coonty  cleric  fw  cancellation,  ezc^t  four, 
and  these  were  brought  In  by  blm  at  the  trial 
and  tendered  to  the  plaintiff.  The  trial  court 
filed  with  Its  flndlDgs  a  written  opinion.  In 
which  it  makes  use  of  the  following  lan- 
guage: "We  should  not  lose  sight  of  the 
fact  that  the  delivery  of  these  certificates  to 
White  was  wholly  Illegal  and  void,  as  was 
every  other  act  coDcerning  them."  Further 
In  the  opinion  It  is  said:  "It  may  be  proper 
to  add  that,  while  the  acts  of  the  defendants 
In  procuring  these  certificates  from  the  coun- 
ty were  constmctlvely  fraudulent  in  law, 
there  is  no  evidence  of  any  actual  fraud,  or 
of  any  Intention  on  the  part  of  either  of  the 
defendants  to  do  anything  unfair.  The  de- 
fendant the  First  National  Bank  had  bought 
the  void  county  warrants  in  the  open  market, 
and  bad  paid  over  $4,000  therefor.  While 
It  had  no  legal  remedy  against  the  county, 
the  fact  that  the  county  had  issued  these 
warrants,  and  had  allowed  them  to  be  placed 
upon  the  market  as  regular  and  valid,  afford- 
ed some  Justification  to  the  bank  for  think- 
ing that  the  county  court  might  properly  do 
something  to  help  them  make  good  a  part 
of  their  loss.  At  that  time  It  had  been  as- 
sumed for  several  years  that  the  county 
court  had  power  to  make  compromises  In  tax 
natters,  and  such  compromises  had  been 
made  frequently;  and  at  that  time,  no  doubt, 
the  county  court  thought  the  tax  certificates 
exchanged  for  the  warrants  were  worthless 
to  the  county.  It  had  held  them  for  several 
years,  and  had  been  unable  to  make  anything  I 
out  of  them.  This  statement  I  think.  Is 
Justified  by  the  evidence,  and  la  due  to  the 
parties  concerned.  A  grave  error  of  Judg- 
ment was  made,  but  no  one  has  been  in- 
jured, unless  It  Is  the  property  owners  who 
paid  their  money  to  White,  and  they  have 
their  remedy."  In  the  opinion  adverted  to, 
the  trial  court,  referring  to  the  return  of  the 
c»tlflcate8  for  cancellation,  further  aaya:  "It 
follows,  then,  that  the  county  Is  in  exactly 
the  same  position  as  It  would  have  been  If 
the  transfer  of  the  certificates  to  White  had 
never  been  made.  It  has  possession  of  all  the 
certificates.  The  attempted  cancellation  of 
them  amounts  to  nothing.  In  the  eyes  of  the 
law  they  have  not  been  canceled.  It  is  true 
that.  If  the  transfer  had  not  been  made,  some 
of  them  might  have  been  legally  returned 
within  the  statutory  time,  or  the  county 
might  have  sold  some  of  tbe  property;  but; 
where  the  certificates  are  valid  fand  we  must 
assume  In  this  case  that  they  are  valid),  the 
county  is  the  owner  of  the  taxed  property, 
and  It  Is  presumed  to  be  at  least  an  equiva- 
lent." 

We  have  quoted  extensively  from  the  opin- 
ion of  the  trial  court,  to  illustrate  the  theory 
upon  which  Its  decree  is  based.  It  will  be 
seen  that  the  decision  rests  upon  the  legal 
principle  that  a  coaii^  court  Is  not  autluu^ 


l«d  to  compromise  a  bona  fide  dispute  In  re- 
lation to  the  validity  of  tax  certificates.  That 
doctrine  prevailed  in  the  circuit  court  of 
Multnomah  county  at  the  time  Qie  decree 
herein  was  rendered,  bnt  this  court  has  here- 
tofore reached  a  different  cmclnslon  on  that 
question,  and  thereby  settled  it  Multnmnab 
County  T.  Title  G,  &  T.  Ca,  80  Pac  409.  If 
tbe  owners  of  the  real  property  that  was 
sold  for  delinquent  taxes  to  the  county  are  to 
be  deprived  of  their  respective  estates  In  the 
premises  because  they  paid  their  money  to 
White,  though  encouraged  to  do  so  by  an 
order  of  tbe  county  court  asslgidng  the  tax 
certificates  to  him,  a  great  injustice  may  pos- 
sibly result  to  them.  It  will  be  remembered 
that  the  defendant  bank  petitioned  tbe  county 
court  to  make  the  exchange  desired,  and  di- 
rected that  the  tax  certificates  received  for 
tlie  comity  warrants  should  be  assigned  to 
White  as  "agent";  but  he  was  not  Its  repre- 
sentative, as  the  trial  court  found,  and  hence 
the  bank  Is  not  liable  to  the  owners  of  sn<^ 
real  property  for  the  taxes  collected  from 
them  by  him,  nor  Is  It  responsible  to  them 
for  the  damages  that  might  result,  because 
tbe  land  described  in  the  tax  certificates  was 
not  redeemed.  If  such  owners  have  a  rem- 
edy, as  Intimated  by  the  trial  court.  It  must 
be  against  White.  The  aggregate  of  these 
certificates,  $7,218.25,  bears  but  a  small  ratio 
to  the  value  of  the  land,  the  title  to  which, 
by  the  decree  of  the  lower  court,  is  held  to 
be  in  Multnomah  county,  by  the  failure  of 
the  owners  to  redeem  the  premises  from  the 
sale  thereof  before  July  1,  1901.  It  is  a  fact 
of  which  most  every  taxpayer  In  tbis  state  is 
I  well  aware  that  real  property  Is  never  as- 
sessed tor  taxation  at  more  than  one-half  its 
actual  cash  value,  and  that  tbe  rate  of  taxa- 
tion rarely  exceeds  4  per  cent.,  thus  making 
the  real  rate  2  per  cent  of  the  value  of  the 
lands.  Treating  tbe  tax  certificates,  includ- 
ing the  costs  of  sale,  as  equal  to  2  per  cent, 
of  the  actual  cash  value  of  the  real  prop- 
erty lost  to  the  owners  by  tbe  failure  to  re- 
deem, White,  If  liable  therefw,  would  be  re- 
quired to  pay  to  such  owners  upon  a  tax  of 
$7,218.25  the  sum  of  $360,912.50.  Whether 
or  not  he  Is  financially  able  to  respond  to 
that  extent  Is  not  disclosed  by  the  transcript; 
but  the  sum  which  he  would  be  required  to 
pay  Is  so  great  that  in  case  of  any  doubt 
as  to  his  liability,  the  owners  of  the  land 
ought  not  to  be  deprived  of  their  titles  there- 
to or  estates  therein,  unless  there  Is  no  es- 
cape from  tbe  conclusion  reached  by  the 
lower  court 

The  decree  in  the  suit  brought  by  Maegly 
enjoined  tbe  defendant  bank  from  presenting 
its  warrants  for  payment  and  from  main- 
taining any  action  thereon  against  Multno- 
mah county,  except  as  to  the  parts  thereof 
found  to  be  valid,  and  the  county  was  also 
restrained  from  paying  these  warrants.  In 
this  suit  tbe  defendants  undertook  to  prove 
that  Maexly  was  employed  by  Multnomah 
conaty  to  bring  the  suit  against  it  and  oth« 
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defendants  to  hare  the  county  warrants  held 
by  the  First  National  Bank  of  Portland,  Or., 
declared  void,  and  that  in  pursuance  of  such 
agreement  he  inntituted  the  suit  and  secured 
11  decree  to  that  effect,  for  which  service, 
it  is  averred,  the  county  paid  him  the  sum 
of  $1,216.12.  Demurrers  to  these  partB  of  the 
separate  answers  were  sustained,  thereby  im- 
pliedly admitting  the  facts  so  stated.  As- 
suming such  allegation  to  have  been  proven, 
was  the  agreement  entered  into  by  Maegly 
with  Multnomah  county  of  such  a  nature  as 
to  permit  the  latter  and  the  defendant  bank, 
which  were  parties  to  that  suit,  to  disregard 
the  injunction?  In  order  that  a  party  to  a 
judgment  or  a  decree  may  invoke  it  as  an 
estoitpel  against  another  party  thereto,  it  is 
essential  that  there  should  have  been  an  hon- 
est determination  of  an  existing  controversy, 
directly  involved  between  real  parties  who 
have  an  interest  in  the  subject-matter,  or  a 
bona  fide  right  asserted  by  one  party  and  a 
genuine  acknowledgment  thereof  or  a  valid 
consent  thereto  by  the  other  party.  2  Black, 
Judgments  (2d  Ed.)  i  508.  Where,  however, 
a  secret  agreement  is  entered  into  between 
two  or  more  persons,  whose  interests  are  ap- 
parently conflicting,  to  make  use  of  the  forms 
and  proceedings  of  law  in  order  to  defeat 
a  third  person,  or  to  obtain  that  which  Jus- 
tice would  not  give  them  by  deceiving  a 
court  or  its  officers,  such  contract  is  against 
public  policy,  and  can  confer  no  rights  in 
any  court  which  will  be  enforced  by  one  par- 
ty against  another,  7  Cyc.  398;  Phillips  v. 
Thorp,  10  Or.  494;  Conklin  v.  La  Dow,  33 
Or.  a^a,  54  Pac.  218.  Thus  in  a  suit  brought 
to  recover  an  Installment  of  Interest  eviden- 
ced by  coupons  cut  from  bonds  given  by  a 
town  in  New  York  in  aid  of  the  construc- 
tion of  a  railroad,  it  was  held  that  a  prior 
decree  of  the  Court  of  Appeals  of  that  state, 
declaring  such  bonds  invalid,  did  not  pre- 
clude that  court  from  re-examining  the  ques- 
tion, when  it  appeared  that  the  former  suit 
was  brought  against  the  town  by  a  person 
employeii  by  It  for  that  puriiose.  Calhoun  v, 
Millard,  121  N.  T.  69,  24  N.  E.  27,  8  L.  R. 
A.  248.  In  deciding  that  case,  Mr.  Justice 
Andrews,  speaking  for  the  court,  says:  "The 
question  of  the  validity  of  the  bonds  of  the 
town  of  Andes,  issued  under  the  act  of  1869, 
was  presented  to  and  adjudicated  by  this 
court  in  the  case  of  Craig  v.  Town  of  Andes, 
93  N.  T.  40-5.  It  was  there  decided,  for  rea- 
sons disclosed  In  the  prevailing  opinion,  that 
the  bonds  were  void.  That  action  was 
brought,  after  the  commencement  of  the  pres- 
ent one,  to  recover  interest  on  certain  of  the 
bonds,  which  fell  due  March  1.  1882.  It  now 
appears  from  the  evidence  in  this  action 
that  the  Craig  suit  was  brought  at  the  in- 
stance of  Ballantine,  the  supervisor  of  the 
town,  and  the  trial  Judge  found  'that  the 
coupons  on  which  the  action  was  brought 
were  paid  for  out  of  the  moneys  of  said  town, 
and  said  action  was  prosecuted  by  attorneys 
paid  by  said  town,  and  was  defended  by  at- 
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torneys  paid  by  said  town,  said  town  paying 
all  the  expenses  thereof,  and  the  suit  was 
brought  and  defended  for  the  purpose  of  pro- 
curing the  bonds  of  said  town  to  be  declared 
invalid.'  We  fully  assent  to  the  claim  of 
the  counsel  for  the  bondholders  that  an  ad- 
judication obtained  under  such  circumstances 
ought  not  to  be  allowed  to  stand  in  the  way 
of  a  re-examlnatlon  by  the  court  of  the 
grounds  upon  which  It  proceeded,  and.  If  we 
were  now  satisfied,  either  that  upon  the  facts 
Ijresented  in  that  case  the  question  of  law 
was  erroneously  decided,  or  that  the  facts 
not  disclosed  on  the  trial  of  the  Craig  Case, 
but  now  brought  out,  would,  if  then  disclosed, 
have  led  to  a  different  result,  the  circumstan- 
ces stated  would  emphasize  the  duty  of  the 
court  to  correct  its  error,  or  to  conform  the 
judgment  in  tbe  present  case  to  the  new  cir- 
cumstances." 

In  that  case,  regardless  of  the  collusion  by 
which  tbe  court  was  undoubtedly  deceived, 
the  debt  evidenced  by  the  coupon  having  been 
discharged  with  money  furnished  by  tlie 
town,  there  remained  no  foundation  upon 
which  the  suit  to  have  the  bonds  declared 
invalid  could  rest;  and  the  decree  rendered 
upon  the  moot  question  presented  could  not 
be  invoked  so  as  to  prevent  a  re-examination 
of  the  issue  when  involved.  In  the  case  at 
bar,  however,  the  county  warrants  in  ques- 
tion not  having  been  paid,  Multnomah  county, 
as  plaintiff,  could  have  maintained  a  suit 
against  the  defeudant  bank  to  have  these  evi- 
dences of  indebtedness  declared  void;  but,  if 
such  suit  had  been  brought  by  the  county, 
instead  of  employing  Maegly  for  that  pur- 
pose, the  bank  only  would  have  been  enjoin- 
ed. A  court  of  chaneeiy  will  look  through 
the  forms  adopted  by  the  parties  to  circmn- 
vent  the  due  ndministration  of  the  law,  and. 
applying  the  maxim,  "Equity  regords  as  done 
what  ought  to  be  done,"  the  suit  brought  by 
Maegly  will  be  treateil  as  having  been  in- 
stituted by  Multnomah  county.  In  such  case, 
as  the  county  would  not  have  been  enjoiue<1, 
it  could  waive  tbe  advantage  which  It  miglit 
have  secured  by  the  decree  rendered  against 
the  defendant  bank,  declaring  the  county  war- 
rants held  by  the  latter  invalid  (Howard  v. 
Durand,  36  Ga.  340,  91  Am.  Dec.  767);  and, 
this  being  so,  it  was  authorized,  notwith- 
standing the  decree,  to  enter  into  a  compro- 
mise agreement  with  tbe  bank,  whereby  these 
warrants  were  exchanged  for  tax  certificates. 
The  complaint  herein  states  that  the  decree 
In  the  Maegly  Case  detenuined  that  the  coun- 
ty warrants  in  controversy  were  valid  to  the 
extent  of  $509.37,  and,  after  setting  out  a 
list  of  them,  contains  the  following  aver- 
ment: "All  of  which  said  warrants  herein 
mentioned  and  referred  to  are  now  held  and 
owned  by  the  defendant,  the  First  National 
Bank  of  Portland,  Or."  The  valid  part  of 
these  warrants  was  a  legal  right  against  the 
county,  ond  tbe  money  paid  by  the  bank  for 
all  of  them,  issued  and  Indorsed  in  the  man- 
ner indicated,  afforded  a  claim,  as  tbe  trial 
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court  Intimated  lit  Iti  opinion,  that  merited 
eonalderatlon,  thmbj  authorizing  the  connty 
and  the  bank  to  effect  a  compromlBe,  and. 
baTt&c  done  so  by  exchanging  for  the  war- 
ranto tax  certificates,  the  validity  of  which 
was  considered  donbtftil.  such  agreement 
ahonld  be  upheld. 

From  these  considerations.  It  follows  that 
the  decree  of  the  lower  court  is  reversed,  the 
rerocatlon  order  of  the  counts  court  of  Mnlt- 
omnah  connty.  made  May  20,  1803,  Mt  aside, 
and  the  suit  dismissed. 


(tl  Ucmt.  2U) 

KEISLT  r.  OBEGG  at  aL* 
(Bapreme  Gonrt  of  Montana.   July  28,  1006.) 

1.  PuBLio  LAnns  —  FuuDuxjcHT  TUHaui- 

TlOns  —  CoKCEAUatRT    OF    FOSOBASD  — 

BiQHTs  OF  PABnas. 

Frandolent  serip  was  pnzchased  fay  de- 
fendant with  nunuy  borrowed  fnaa  platstilTa 
ssflignor,  and  was  located  ap<m  a  certain  tract 
of  land  by  the  attomsT  in  fact  of  defendant, 
who  «mT»ed  the  land  to  plalntUrs  assignor 
by  order  of  defendant,  and  with  such  as>ifnor*a 
consent.  The  latter,  finding  that  th«  scrip  was 
fraodalent,  proceeded  to  make  the  necessary 
proofs  that  lie  was  the  porchaser  of  the  scrip 
or  land,  and  completed  toe  purchase  under  ap- 
piwriate  acts  of  Congress  (Acts  Mardi  8, 1883, 
c.  208.  27  Stat  693,  Aug.  18,  1891,  e.  301,  f  1, 
28  SUt  397  [U.  S.  Comp.  St  1901.  pp.  1416, 
1^71)  relative  to  the  perfection  of  title  under 
InraOd  scrip,  and  procured  a  patent,  conceal- 
ing from  the  government  that  defendant  was 
the  tme  porcbaser,  and  that  he  was  acting  not 
as  owner  of  the  scrip  or  claimant  of  the  land, 
but  for  defendant.  BeU,  that  the  transaction 
between  defendant  and  plaintiff's  assignor  for 
tbs  obtalnment  of  the  lend  from  the  govem- 
ment  without  disclosing  the  true  relation  of 
the  parties  thereto  was  fraudulent,  and  any 
promise  by  plaintiff's  assignor  to  convey  the 
land  to  defendant  was  unenforceable,  and  In- 
effectaal  to  raise  a  trust  In  defendant's  favor. 

2.  Appeal— QuKnoNs  R>vncwAB£»--Jtnia- 
uajtT  HOT  AppiAueo  Fboh. 

When  a  Judgment  of  foredosars  sobiect 
to  certain  oonditions  was  rendered  anlnst  de* 
fendaots.  who  did  not  appeal  therefrom,  the 
Supreme  Court  could  not.  on  plaintiffs  appeal 
from  the  part  of  the  judgment  imposing  the 
conditions,  consider  whether  the  mortgage  could 
be  lawfully  foreclosed  in  view  of  the  Invalidity 
at  the  contract  out  of  whidi  the  conditions  Im* 
posed  fay  die  lower  court  arosau 

Appeal  from  District  Coort,  Cascade  Coun- 
ty; J.  B.  Lealle,  Judge. 

Action  by  Thomas  Keetj  agalnat  Joseph  O. 
Gr^g  and  another.  From  tlie  judgment  roi- 
dered  in  so  far  as  it  was  in  favor  at  defend- 
ants, and  from  an  order  denyinc  a  new  trial, 
plaintiff  appeals.  Modified. 

Fletcher  Uaddoz,  for  appellant  Walsh  & 
Nefwmas,  ft»r  re^wndenta. 

MILBURN.  3.  Appeal  of  the  plaintiff 
from  an  ord^  overruling  a  motion  for  a  new 
trial  and  from  that  part  of  the  judgment 
which  is  in  favor  of  the  defendants. 

Defendant  Otegg,  on  the  18th  day  of  De- 
cember, 1893,  mode  and  delivered  to  one  Ken- 
ditll  his  four  promissory  notes  for  fS,000 
each,  and  to  secure  the  some  he  and  his  wife 

•For  opInliOB  ea  rrtsarlwg,  see  II  PM,  tSX 


made  a  deed  to  Kendall  of  certain  lands  and 
town  lots.  It  b^g  OKpressly  understood,  as 
per  contemporaneous  written  statonent, 
signed  and  acknowledged  by  Kendall  and 
Gregg,  tbat  upon  the  payment  of  the  notes 
the  property  should  and  would  be  reconveyed 
by  Kendal)  to  Gretx-  Among  other  things,  It 
is  recited  In  the  contemporaneous  Instru- 
ment: "Whereas,  the  said  Lucius  B.  Ken- 
dall and  said  Joseph  O.  Gregg  have  this  day 
accounted  together  concerning  all  dealings  of 
every  kind,  character  and  description  hereto- 
fore had  between  them,  •  •  •  and  It  has 
been  ascertained  and  determined  by  said  par- 
ties that  the  said  Joseph  O.  Gregg  Is  now  in- 
debted to  said  Lucius  B.  Kendall  In  the  sum 
of  $20,000,  •  •  *  and  Is  at  present  un- 
able to  pay  or  discharge  said  Indebtedness, 
hut  In  order  to  secure  the  payment  of  said 
Indebtedness  and  intwest  thereon.  •  •  * 
has  caused  to  be  conv^ed  to  said  Ludns  B. 
Kendall  the  following  described  lands."  It 
was  agreed,  as  stated  In  said  instrument,  on 
the  part  of  Kendall,  tbat  be  would  reconvey 
as  stipulated  upon  the  payment  of  the  in- 
debtedness. Kendall  had  assigned  and  con- 
veyed to  the  plaintiff  herein  all  his  Interest 
in  the  notes,  mortgages,  lands,  and  all  his 
rights  under  said  contemporaneous  agree- 
ment This  suit  was  brought  on  default  of 
payment  of  the  notes  to  foreclose  the  mort- 
gage, for  such  the  deed  appeared  and  was  In- 
tended to  be.  Defendant  Gregg  answered, 
and  admitted  the  above  alleged  facts,  but  In 
defense  set  up  what  he  calls  a  "counto:- 
elalm" ;  that  Is  to  say,  he,  while  admitting 
tbat  he  has  not  paid  any  of  the  money  se- 
cured In  the  manner  above  stated,  avers  that 
plaintiff  holds  the  record  title  to  a  certain 
piece  of  land  called  the  "Lakey  tract"  not 
mentioned  In  the  mortgage  or  In  the  con- 
temporaneous Instrument  referred  to,  and 
that  it  was  part  of  the  consideration  of  bis 
(Gre^s)  executing  the  mortgage  that  he 
(Kendall)  was  thereafter  to  make  in  writing, 
sign,  and  dellv^  to  him  an  agreement  or 
promise  to  convey  to  him  the  Lakey  tract 
In  the  contemporaneous  agreement  hereto- 
fore mentioned,  tbere  Is  stated  a  second  con- 
sideration for  making  the  mor^ge,  to  wit 
the  withdrawal  by  Kendall  of  all  objections 
on  his  part  theretofore  made  by  him  to  a  cer- 
tain decree  of  partition  of  certain  lands- 
There  is  not  any  mention  In  the  mortgage  or 
In  the  said  contemporaneous  agreement  of 
any  promise  or  obligation  of  Kendall  to  con- 
vey to  Gregg  the  Lakey  land.  **A11  dealings" 
are  settled,  but  no  mention  Is  made  of  the 
Lakey  land  matter.  Part  of  this  Lakey  tract 
had  meantime  been  conv^ed  to  Burllngame, 
one  of  the  defendants  herein,  Gr^g.  Bar* 
llngame  intervened. 

On  the  trial  evidence  was  Introduced  by 
Gregg,  over  the  objection  of  plaintiff,  In  sup- 
port of  his  counterclaim.  The  position  of 
Gr^g  Is  tbnt  his  averments  as  to  the  Lakey 
land  matter  constitute  a  defense  as  going  to 
show  tbat  the  consideration  of  the  mortgage 
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failed,  In  part  at  least,  for  that  Kendall  nev- 
er did  sign  and  traDBmIt  to  lilm  the  written 
agreement  to  convey  the  Lakey  tract  to  bim, 
and  in  fact  refused  to  do  so,  and  has  failed 
to  convey  the  same,  and  that  the  averments 
constitute  also  grounds  of  a  counterclaim. 
The  court  found  and  adjudged  In  favor  of  de- 
fendant Gregg  as  to  the  counterclaim,  and  or- 
dered the  conveyance  of  the  Laliey  tract  to 
him,  but  Beems  originally  to  have  failed  to 
require  reimbursement  of  plaintifT  by  the  de- 
fendant of  taxes  and  assessments  made  on 
the  land  and  paid  by  the  plaintiff  and  his 
IH-edecesaor.  It  is  alleged  by  Gre^  that 
Kendall  nevw  Intended  to  carry  out  the 
promise  to  convey  the  I^akey  tract  to  him. 
and  that  the  making  of  the  promise  to  conv^ 
without  then  and  there  intending  to  per- 
form was  actual  fraud.  Subdivision  4,  { 
3117,  ClT.  Code.  Judgment  went  for  the 
plaintiff  on  the  mortgage,  with  adjudication 
as  to  the  counterclaim,  which  we  liave  men- 
tioned above.  Afterwards  the  court,  aftex 
hearing  the  motion  of  plalntUC  for  a  new 
trial,  conditionally  granted  the  aame,  unless 
the  defendants  would  consent  to  a  modifica- 
tion to  the  effect  that  they  should  pay  cer- 
tain taxes  and  assessments.  To  this  they  as- 
sented, and,  having  i>erformed,  the  motion 
tor  new  trial  was  then  doiled.  Neithw  of 
the  defendants  appeals.  The  defendants  not 
making  an  attadc  npon  the  Judgment  by  ap- 
peal thosfrom,  we  hare  only  the  appeal  of 
the  t>lalntifl  beft)re  us.  This  appeal  is  resist- 
ed by  the  d^eodants;  in  oth»  words,  they 
wish  the  case  to  stand  as  it  is— that  is,  they 
are  willing  that  the  mortgage  shall  be  fore- 
closed according  to  Its  terms,  but  they  de- 
mand that  the  Lakey  land  be  conv^ed  to 
Gr^.  It  does  not  mske  any  difference  In 
this  case  whether  the  evidence  as  to  the  La- 
key  property  goes  to  the  want  of  considera- 
tion in  part  for  the  mortgage  and  mortgage 
notes,  or  whether  It  is  a  matter  of  ooonter* 
daim.  It  Is  not  necessary  for  us  to  remark 
upon  the  posltlcm  taken  by  counsel  that  tlie 
Lakey  land  matter  is  a  matter  of  counter^ 
claim.  It  imdoubtedly,  Judging  firom  the  rec- 
ord, was  the  intention  of  Kendall  and  Gregg 
to  get  title  to  said  Lakey  land  from  the  gov- 
ernment without  disclosing  to  the  United 
States  General  Land  Office  that  Gregg,  and 
not  Kendall,  was  the  purchaser  of  certain 
scrip,  and  the  claimant  of  the  land  taken 
thereonder.  Scrip  bad  been  bought  by  Gregg 
with  money  borrowed  from  KendalL  The 
scrip  was  put  npcm  the  Lakey  land.  It  turn- 
ed out  to  be  fraudulent,  In  that  the  alleged 
soldier  to  whom  it  bad  been  Issued  was  not 
entitled  to  the  same  Meanwhile  the  scrip 
had  been  put  upon  the  land  by  the  attorney 
in  fact  of  Gre^,  and  the  land  conveyed  to 
Kendall  by  the  attorney  In  fact  by  order  of 
Qngg,  and  with  the  consent  of  Kendall.  It 
is  alleged  by  Gregg  that  Kendall  held  the 
land  as  security  for  money  owing  by  the  for- 
mer. Kendall,  finding  that  the  scrip  was 
worthiessi  appears  from  tbe  record  in  the 


land  office,  In  evidence,  to  have  proceeded  un- 
der the  act  of  Congress  of  August  18,  1894, 
c.  301.  S  1,  28  Stat.  307  [U.  S.  Comp.  St  1901, 
p.  1417],  making  certain  scrip  "vaild  in  the 
hands  of  bona  fide  purchasers  for  value,"  and 
saying  that  "all  entries  heretofore  and  here- 
after made  with  sach  certificates  by  such 
purchasers  shall  be  approved,  and  patent 
shall  Issue  In  the  name  of  the  assignees." 
But  It  seems  that  the  general  land  office,  dif- 
fering with  the  local  land  office,  held  the  act 
of  March  3,  1893,  c.  208,  27  Stat  593  [U.  S. 
Conip.  St  1901,  p.  14161,  to  apply.  It  declaring 
that,  "where  soldier's  additional  homestead 
entries  bare  been  made  or  Initiated  upon  cer- 
tificate of  tbe  Commisslaner  of  the  General 
Land  Office  of  tbe  right  to  make  such  oitry, 
and  there  Is  no  adverse  claimant,  and  such 
certificate  is  found  erroneous  or  invalid  for 
any  cause,  the  purchaser  timennder,  on  mak- 
ing proof  of  such  purchase,  may  perfect  his 
title  by  payment  of  the  government  price  for 
the  land."  Kendall  and  Gregg  labcned  under 
the  mistaken  Idea  tbat  while  Gregg,  as  he  al- 
leges, was  tbe  owner  and  pnrdiaser  of  the 
scrip  and  tbe  land  taken  np  thereunder,  Ken- 
dall could  properly  and  lawfully  make  the 
necessary  proofs  that  he  waa  the  purchaser 
of  tbe  scrip  or  of  Uie  land  and  procure  pat«it. 
The  record  shows  the  fact  that  Gregg,  and 
not  Kendall,  was  tbe  purchaser  of  the  scrip 
and  al  the  land  upon  whi^  it  was  put,  and 
Umt  Kendall  was  acting  not  as  tbe  owner  of 
tbe  scrip  or  claimant  of  tbe  land  was  by 
them  intentionally  k^  carefully  from  the 
knowledge  of  the  goToiunent  The  patent 
went  to  Kendall. 

Xow,  under  these  circumstances  Gregg  con- 
tends that  the  mortgage  Judgmoit  <from 
which  be  does  not  appeal)  should  not  be  en- 
forced unless  Kendall's  assignee  (tbe  plain- 
tiff) carries  out  what  he  (Gregg)  declares  was 
part  of  the  agreement  of  December  18,  1883, 
to  wit,  tbe  all^^  promise  to  convey  to  blm 
(Gregg)  the  Lakey  80  acres  of  land,  which 
promise,  if  made,  was  deliberately  left  out 
of  the  written  instrument  of  December  18, 
1893.  If,  as  we  believe  and  hold,  the  con- 
tract between  E:endaU  and  Gregg  to  take 
the  land  from  the  government  In  tbe  way 
agreed  upon  and  above  stated  was  Invalid, 
then  It  does  not  make  any  difference  whether 
Kendall  intended  at  the  time  of  the  settie- 
ment  of  December  18,  18^  to  make  bis 
promise  to  convey  the  Lakey  tanct  or  not 
It  was  a  promise  which  could  not  be  enfor- 
ced. A  tmst  cannot  result  in  one  of  two 
persons  for  the  benefit  of  tbe  other,  if  th^ 
Intended  and  agreed  to  obtain  land  from  the 
government  unlawfully  and  fraudulently. 
In  such  a  case,  In  a  suit  between  themselves 
as  to  tbe  land,  the  court  will  leave  the  par- 
ties where  it  finds  them. 

It  is  obvious  from  the  admissions  of  tbe 
answer  as  to  tbe  making  of  the  notes  and 
mortgage,  the  averments  as  to  the  counter^ 
claim,  and  the  prayer  of  the  answer,  that 
the  only  que8U<m  submitted  by  tbe  defend- 
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ant  In  the  court  below  was:  Shall  the 
plaintiff  be  permitted  to  foreclose  bis  mort- 
gage without  first  conveying  to  Gregg  the 
I<akey  tract?  This  was  the  only  issue  tried. 
This  issue  was  forced  upon  the  plaintiff  by 
the  defendants,  with  the  consent  of  the 
court,  and  it  led  the  court  erroneously  to  ad- 
mit the  testimony  as  to  the  Lakey  tract  over 
the  objection  of  the  plaintiff.  Defendants 
do  not  claim  that  the  arrangement  of  Ken- 
dall and  Gregg  as  to  the  LalLey  tract  was 
fraudulent,  and  do  not  say  that  tbe  mortgage 
is  Toid  for  any  such  reason.  The  appellant's 
position  la  that  the  Lakey  tract  matter  bad 
nothing  to  do  with  the  mortgage,  and  relies 
upon  the  writings  of  December  18,  1893,  to 
support  bis  assertion.  In  short,  defendants 
say,  the  mortgage  is  good  and  valid,  and  may 
be  foreclosed,  provided  tbe  plaintiff  be  or- 
dered to  convey  to  Oregg  a  certain  tract  of 
land  which,  as  we  bold,  was  gotten  from  tbe 
government  contrary  to  law,  and  which 
defendants  say  plaintiCTs  assignor  orally 
promised  on  December  18, 1803,  to  convey  to 
Gregg.  We  may  not  consider  in  this  case, 
when  there  is  no  appeal  from  tbe  Judgment 
by  the  defendants,  or  any  of  them,  whether 
or  not  the  mortgage  sned  upon,  If  partly 
made  in  consideration  of  such  or  any  prom- 
ise of  Kendall  in  relation  to  the  Lakey  tract 
may  be  lawfully  foreclosed.  It  Is  not  nec- 
essary for  ns  to  consider  the  point  made  by 
ainpellant  that  the  contract  in  writing  of 
December  18,  1893,  covered  all  dealings  be- 
tween the  parties.  Whether  It  did  or  not, 
it  is  apparent,  under  the  circumstances,  that 
the  defense  or  "counterclaim"  of  the  alleged 
unfulfilled  contemporaneous  oral  agreement 
of  Kendall  as  to  the  Lakey  tract  may  not, 
on  this  appeal,  be  considered  by  us  as  en- 
tering into  or  forming  part  of  the  consldera- 
tloa  of  the  notes  and  mortgage. 

The  above  being  our  view  of  tbe  case  on 
this  appeal,  after  considering  tbe  oral  argu- 
ments and  reading  the  able  brief  of  each  of 
counsel,  we  need  not  dlscnss  or  pass  upon 
the  other  points  of  appellant  In  regard  to 
laches,  the  statute  of  limitations,  etc.  As 
we  have  said,  tbe  court  erred  in  admitting 
evidence  relating  to  tbe  supposed  "counter- 
claim" or  defense  as  to  tbe  Lakey  matter. 
Objection  was  raised  below  on  tbe  trial,  and 
the  point  of  Its  admissibility  as  either  &  de- 
fense or  as  a  counterclaim  Is  squarely  raised 
by  tbe  briefs  submitted  to  us. 

For  the  reasons  above  appearing,  the  court 
below  is  directed  to  modify  Its  Judgment  by 
striking  therefrom  all  reference  to  tbe  north 
half  of  tbe  southeast  quarter  of  section  31, 
township  21  north,  of  range  4  east  (tbe 
x^akey  80  acres).  Tbe  appeal  therefore  of 
plaintiff  from  that  part  of  tbe  Judgment  re- 
ferring to  the  Lakey  land  Is  sustained,  tbe 
court  having  erred  in  making  its  conditional 
order  overruling  plaintiffs  motion  for  a  new 
trial,  whereas  It  should  have  granted  It  and 
sub8ec]uently,  upon  the  perform iince  of  the 
condition,  having  deuied  the  motion;  but 


the  Judgment  now  being  modified  (and  af- 
firmed) herein  and  hereby  as  above  stated, 
there  Is  not  any  reason  why  a  new  trial 
should  be  had,  and  therefore  tbe  court  be- 
low is  ordered  to  modify  tbe  Judgment  as 
above  stated,  and  to  let  the  same  stand  as 
the  Judgment  of  the  court  without  a  new 
trial. 

Judgment  modified. 

BBANTLY,  G.  J.,  and  HOLLOWAT,  J., 
concur. 
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(Snpmne  Court  of  Utab.   July  11,  190S.) 

1.  Bailboads— -Pebbdns  in  Yabds—Injtjbies 

— XeGLIOENCE— EVIOENCE. 

In  an  action  agaioat  a  railroad  for  in- 
juries to  a  teamster  engaged  in  loading  his 
dray  from  a  freight  car,  each  injuries  being 
caused  by  his  horses  taking  fright  at  a  sudden' 
escape  of  steam  from  a  loc<Mnotive,  evidence 
held  sufficient  to  show  that  the  steam  escaped 
from  the  cylinder  cocks,  which  were  under  con- 
trol of  tbe  engineer,  and  not  from  some  ap- 
pliance which  was  not  subject  to  the  engines  s 
control. 

2.  Same— Duty  of  Railboad. 

A  railroad  owes  teamsters  who  are  right' 
fully  in  its  ^ard  engaged  at  lawful  work  tbe 
duty  of  exercising  reasonable  care  and  vigilance 
in  the  movement  and  operation  of  its  engtoeB 
and  cars  so  as  to  avoid  injuring  them,  and  is 
liable  for  injuries  to  such  teamsters  resulting 
from  their  teams  taking  fright  at  noises  such 
as  the  escape  of  Bteam  made  unnecessarily  or 
negligently. 

3.  Same  — Neolioknok  ov  KNaiNKEB— QtiEs- 

TION  VOR  JUBT. 

In  an  action  against  a  railroad  for  In- 
juries to  a  teamster  engaged  Id  loading  his 
dray  from  a  freight  car,  such  injuries  being 
caused  by  his  horses  taking  fright  at  a  sudden 
escape  of  steam  from  a  locomotive,  whether  the 
engineer  was  In  the  exercise  of  ordinary  care, 
or  whether  he  needlessly  or  negligently  per- 
mitted the  steam  to  escape,  held,  under  tiM  evi- 
dence, a  Question  for  the  jury. 

4.  Same — Contbibutobt  NEQLiaENCl. 

Whether  the  teamster  was  himself  guilty 
of  contributory  negligence  In  the  manner  In 
which  be  managed  and  placed  his  team  was 
also  a  question  for  the  jury. 

5.  Same— Instbdctions. 

An  instmcti(»i  that  If  the  evidence  showed 
that  the  escape  of  steam  might  have  been  either 
from  an  appliance  over  which  the  railroad's 
employes  had  control,  or  from  an  automatic 
appliance  outside  of  their  control,  and  did  not 
show  affirmatively  that  the  escape  of  steam  was 
not  from  such  automatic  appliajice,  there  could 
be  no  recovery,  was  properly  refused,  where 
the  court  did  charge  Uiat  the  burden  was  on 
plaintiff  to  establish  by  a  preponderance  of  the 
evidence  the  allegations  of  his  complaint,  csm- 
ing  them^  that  he  must  further  establish  that 
the  escape  of  steam  was  the  result  of  some  act 
or  omission  of  defendant's  employes ;  that  it 
must  appear,  not  only  that  tbe  escape  of  the 
steam  was  under  the  control  of  tbe  employes, 
but  that  it  was  unusual  and  unnecessary,  or 
recklessly  and  wantonly  done;  and  that  neg- 
ligence could  not  be  inferred  from  the  mere 
fact  that  the  accident  happened,  nor  from  the 
fact  that  steam  escaped  mnn  the  engine. 

6.  Same— Evidence. 

Testimony  of  the  failure  to  give  eignala  or 
warning  when  the  engine  was  started  and  put 
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in  motion  toward  plaintifTs  team  was  com- 
petent on  the  issue  of  an  alleged  act  of  neg- 
ligence consiHtiug  of  such  failure  to  give  si^;- 
nals,  and  nlso  on  the  issue  of  the  engineer's 
care  in  handling  his  engine  and  his  regard  for 
plaintiff's  rights,  and  on  the  issae  of  plaintilTa 
contributory  negligence.* 

7.  Same— iNSTBucTioNS. 

The  court  having  fully  charged  on  the  is- 
sue of  plaintiff's  contributory  negligence,  a  fur- 
ther charge  that  if  plaintiff,  in  failing  to  block 
the  wheels  of  his  team  or  failing  to  keep  a 
lookout  for  the  approach  ot  the  engine,  was 
not  in  the  exercise  of  ordinary  care,  etc.,  the 
verdict  should  be  Cor  defendant,  was  properly 
refused,  as  superfluous  and  as  improperly  sin- 
gling out  isolated  facts  and  confining  the  at- 
tention of  the  jury  to  theiD.t 

8.  Trtal—Inbtbcctions— FOBK. 

It  is  sufficient  it  the  jury  are  properly  in- 
structed In  substance,  and  the  court  need  not 
adopt  -the  form  of  language  presented  by  coun- 
sel, but  may  choose  that  mode  of  expression 
which  he  deems  best  adapted  to  intelligently 
state  the  law  to  the  jury  on  the  reqoestea  sab- 
ject-raatter. 

0.  Same— Unnecessabt  iNsrarcrroNS. 

Where  the  court  expressly  and  affirmative- 
ly charged  the  jury  that  plaintiff,  before  he 
was  entitled  to  a  verdict,  must  establish  spe- 
cifically enumerated  propositions  by  a  prepon- 
derance of  the  evidence,  which  was  defined  as 
the  greater  weight  of  the  evidence,  it  was  not 
necessary  for  the  court  to  charge  to  find  for 
defendant.  If  the  weight  of  the  evidence  was  in 
favor  of  defendant,  or  if  it  was  equally  balanced. 

10.  Same. 

AVhere  the  case  as  submitted  to  the  jury 
does  not  consist  solely  of  issues  of  negligence 
raised  on  the  complaint,  but  includes  the  af- 
firmative issue  ot  contributory  negligence  raised 
by  defendant,  a  charge  that,  if  the  evidence  it* 
equally  balanced,  the  issues  should  be  found 
for  defendant,  Ih  iDcorreet.t 

11.  Neqlioeptce  —  Contributory  Negli- 
gence—Burden  OF  PbOOF. 

The  burden  of  proving  contributory  negli- 
gence is  on  defendant. 
Bartch,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Salt  Lake 
County  ;  S.  W.  Stewart,  Judge. 

Action  by  Daniel  Illckey  against  the  Rio 
Grande  Western  Railway  Company.  From 
a  judgment  for  plaintiff,  defendaut  appeals. 
Affirmed. 

Bntlierland,  Van  Cott  ft  Alllaon,  for  appel- 
lant. Kogers  ft  Street  and  W.  R.  White,  for 
reapondeut. 

STRAUP,  J.  1.  This  la  an  action  for  per- 
sonal Injuries.  The  substance  of  the  com- 
plaint la  that  api)ellant  unnecessaTily,  negli- 
gently, and  wantonly  permitted  steam  to  es- 
cape from  one  of  its  engines  in  Its  freight 
yard,  where  the  respondent  was  engaged  In 
unloading  stoves  from  a  box  car  onto  a  dray, 
thereby  frightening  his  team,  and  In  falling 
to  give  Blgnals  or  warning  of  the  approach  of 
the  engine.  A  verdict  was  bad  In  favor  of 
rospoudent,  and  npi>e]Iant  appeals. 

The  material  facts,  as  disclosed  by  the 
evidence  of  respondent,  show :  That  there 
were   a   number   of   tracks   in  appellant's 

*ChrlBtenson  v.  Railway  (UUb)  80  Pbc.  746. 
fLeali  V.  Rallwmr,  33  Fac.  1016,  9  Utah.  246. 
:  Wells  V.  Construction  Co.,  78  Pac.  G60,  87  Utah, 
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freight  yard  at  Salt  liake  City,  where  the 
accident  happened,  running  north  and  south. 
Respondent  was  there  unloading  stoves  from 
a  box  car.  standing  on  what  was  called  tbe 
"team  track."  onto  a  dray  drawn  by  a  team 
of  horses.  The  stoves  were  shipped  and  be- 
longed to  the  Western  MoUne  Plow  Com- 
pany, who  had  engaged  the  Salt  Lake  City 
Transfer  Company  to  convey  the  goods  from 
the  car  to  its  place  of  business.  Respondent 
was  In  the  employ  of  the  transfer  company. 
The  box  car  containing  the  stoves  was  placed 
by  appellant  on  tbe  team  track,  there  to  be 
unloaded,  and  tbe  goods  to  be  received  by  the 
plow  company.  About  40  feet  east  of  this 
track  was  another  track  mnning  parallel 
with  it  Respondent  had  backed  his  team 
opposite  the  door  of  tbe  box  car,  so  that  his 
team  was  facing  east.  While  there,  with 
others,  engaged  in  loading  stoves,  appellant 
propelled  an  engine  upon  and  along  tbe  east 
track,  passing  respondent's  team,  and  stop- 
ped to  the  north  of  them  about  90  or  a  100 
feet.  As  the  engine  was  standing  there,  the 
respondent  and  others  noticed  a  man  leaning 
out  of  the  cab  window,  whom  they  took  to  be 
tbe  engineer,  and  also  saw  a  man  standing  In 
the  gangway  looking  to  the  west.  The 
ground  was  level,  no  objects  Intervening.  It 
was  broad  daylight.  Respondent  could  plain- 
ly see  the  men  on  the  engine,  and  tbe  en- 
gineer as  plainly  could  see  resjwndent's  team 
and  the  men  working  about  the  dray.  While 
the  engine  was  standing  at  said  place,  re- 
spondent finished  loading,  drove  bis  dray  up 
about  3  feet,  and  began  to  tie  his  load  at  tbe 
back  end.  To  do  that.  It  was  ne<'eRsnry  for 
him  to  drive  up  that  distance.  While  tying 
the  stoves  in  the  dray,  the  said  engine,  which 
had  been  standing  about  5  or  10  minutes, 
without  giving  any  signal  or  warning,  was 
put  in  motion  and  run  south  about  as  fast  as 
a  horse  would  trot,  and,  when  opposite  re- 
spondent's team,  steam  was  permitted  to  es- 
cape from  the  engine  and  against  the  horses, 
causing  them  with  a  flash  to  suddenly  bolt 
back,  pinning  respondent  against  tbe  box 
car.  and  Injuring  him.  Tbe  heads  of  the 
horses  were  about  8  feet  from  the  engine. 
Respondent  saw  the  engine  standing  north  of 
him,  and  saw  what  he  took  to  be  the  engineer 
in  bis  proiier  place  in  the  cab ;  but,  as  stated 
by  blm,  he  did  not  know  how  long  the  engine 
would  stay  where  It  was,  and  did  not  know 
w^hat  they  were  going  to  do  with  it  The 
maimer  in  which  the  engine  was  operated 
and  the  clrcumstancea  of  the  transaction  are 
best  described  in  the  language  of  the  witness- 
es themselves; 

One  witness,  who  was  standing  In  the  car 
door,  stated :  "While  he  [resi)omlent]  was 
engaged  in  tying  the  rope  from  one  side  of 
the  hind  end  to  the  other,  I  observed  an  en- 
gine going  south  on  the  track  Just  east  of 
and  adjacent  to  the  track  on  which  the  box 
car  was  standing.  At  that  time  I  saw  steam 
which  came  from  the  engine.  It  made  a 
noise.  I  didn't  exactly  see  the  steam  come 
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from  the  engliie  but  I  eonlA  see  It  come  kind 
of  under  the  engine  and  raise  up  in  the 
horses'  faces.  Wlien  It  first  came  In  contact 
with  the  horses  it  atndk  tbem  about  on  their 
knees,  Z  should  Judge,  and  then  it  raised  up 
over  their  beads.  When  the  steam  came  in 
contact  with  tiie  horses*  1^  and  beads,  tbey 
backed  very  quickly,  and  it  caught  Mr. 
Hlck^  between  the  dray  and  the  car.  I  no- 
ticed that  the  atram  came  from  the  bottom  of 
the  taagtaa  down  near  the  ground.  I  did  not 
notice  that  the  steam  went  down,  instead  of 
going  up.  It  went  more  straight  out.  I 
conldn't  say  Just  where  it  came  from,  for  the 
horses  were  between  where  I  stood  and  where 
it  came  from,  so  X  couldn't  see.  It  came 
from  the  aide  of  the  engine  toward  the  bot- 
tom." Another  witness  to  the  transaction 
stated :  "When  I  first  saw  it  [the  engine]  on 
this  occasion,  th^  backed  in  from  the  south, 
g(dng  nortb,  with  three  or  four  cars,  and 
atxwed,  I  should  judge,  about  100  feet  from 
the  car  where  we  were  working.  I  saw  It 
there,  and  saw  the  engineer  and  fireman,  I 
snppoee.  They  were  dressed  in  overalls  and 
cap.  I  remember  about  the  time  that  the 
dray  was  loaded.  Mr.  Hlckey  was  right  In 
behind  the  dray  at  the  time.  The  dray  had 
been  moved  up  for  the  purpose  of  roping  the 
ranges  In,  and  he  was  doing  that  work.  I 
was  standing  In  the  car  door,  and  Mr.  Hickey 
was  on  the  ground  below  me.  We  had  Just 
finished  loading  up  this  dray,  and  Mr.  Hlckey 
drove  the  team  up  end  stepped  in  between 
the  car  and  the  dray  to  rope  those  ranges  and 
stoves  on,  and  all  at  once  this  engine  came 
np,  and  right  in  front  of  those  horses  tbey 
shot  off  steam  right  from  the  cylinder.  They 
came  back  with  soch  a  sodden  move  that  Mr. 
Hlckey  did  not  have  time  to  get  out,  and  was 
crowded  right  in  there.  The  engine  went  on 
a  little  farther  and  stopped,  and  one  of  the 
parties,  the  fireman  or  the  engineer,  came 
back.  He  looked  at  Mr.  Hlckey,  who  was 
then  lying  on  the  ground.  When  the  engine 
shot  off  the  steam  it  was  right  in  front  of  the 
horses,  about  six  or  eight  feet  from  their 
beads.  As  near  ae  I  can  recollect,  the  engine 
was  almost  directly  opposite,  and  almost  In 
the  head  of  the  horses,  when  the  steam  es- 
caped. When  they  shot  off  steam  that  way 
from  the  cylinder.  It  sounded  like  'Shi !  shl! 
sbl !'  I  saw  the  steam,  and  it  came  from  the 
cylinder  cocks  of  this  engine.  The  steam 
shot  up  Id  front  of  the  horses  and  raised  up. 
It  was  all  under  the  horses*  feet,  and  it  came 
up  over  their  heads.  I  couldn't  say  how  far 
it  ascended  in  the  air  above  the  ground.  It 
covered  the  horses'  heads,  and  was  above  the 
heads  of  the  horses.  When  the  steam  was 
discharged,  the  horses  backed  with  a  quick 
motion,  with  this  man  behind  the  dray."  On 
cross-examination,  this  witness  stated:  "The 
reason  I  said  it  came  from  the  cylinder  cocks 
Is  t>ecause  I  don't  see  how  It  would  get  out 
of  the  cylinder  unless  it  did.  I  do  not  know 
of  any  other  place  that  It  would  come  out  I 
saw  the  steam  come  out,  and  I  Judged  It 


came  from  the  cylinder  cocks,  and  thAt  ia  be- 
cause I  don't  know  of  any  other  place  ia  the 
cylinder  that  It  could  go  out"  On  redirect 
be  stated :  "When  the  steam  came  out  tram 
the  engine,  It  went  down  to  the  ground  and 
upi" 

Re^ndent  also  put  in  considerable  evl> 
dence  of  ezp^t  witnesses,  describing  the 
mechanism  of  a  steam  engine,  the  position  of 
the  cylinder,  cylinder  cocks,  channel  cocks, 
steam  chest,  the  automatic  or  relief  valve, 
and  the  offices  and  functions  of  these  various 
parts;  that  the  cylinder  cocks  are  located 
underneath  the  cylinder,  the  latter  being 
about  from  10  to  12  inches  from  the  ground, 
and  are  situate  on  the  rlgbt-band  side  of  ttie 
engineer,  and  are  worked  by  him  either  by 
hand  or  foot,  and  are  under  his  control ;  that 
when  an  engine  stands  for  some  little  while 
there  is  some  condensation  of  steam,  which 
goes  down  into  the  cylinder,  but  that  there 
ahould  not  be  any  condensation  of  steam  to 
amount  to  anything,  where  an  engine  bad 
stood  from  7  to  10  minutes;  that  the  steam 
chest  Is  on  top  of  the  cylinder,  and  that  the 
automatic  or  relief  valve  is  on  top  of  the 
steam  chest,  and  that  the  purpose  of  it  la 
that,  If  there  Is  any  leakage  of  steam,  it  will 
escape  from  the  valve,  and  to  let  the  steam 
escape  while  the  engine  Is  standing  and  when 
it  is  not  under  great  pressure;  that  where 
an  engine  had  been  standing  on  a  level  track 
from  5  to  10  minutes,  and  tben  moved  for- 
ward a  distance  of  about  90  feet,  it  would 
not  be  necessary  to  discharge  steam  from  tbe 
cylinder;  that  under  such  circumstances 
there  would  be  no  "thumping"  or  "pounding" 
of  the  cylinder  on  account  of  coudei»atlon  of 
steam,  and  if  there  was  condensation  ot 
steam  in  the  cylinder  the  oiglneer  could  dis- 
charge It  while  the  engine  was  standing  or 
before  It  reached  a  distance  of  70  feet,  or  it 
could  be  held  without  injury  nntil  the  en- 
gine had  traveled  a  distance  of  100  feet — and 
put  in  other  evidence  tending  to  show  that, 
under  all  the  circumstances,  it  was  not  nec- 
essary to  discharge  steam  at  the  time  and 
place  It  was  discharged. 

Appellant  introduced  testimony  from  en- 
gineers, who,  according  to  the  dispatcher's 
train  sheet,  arrived  with  engines  and  operat- 
ed in  the  yard  at  the  day  in  question ;  but 
all  of  them  denied  any  such  drcumstance 
taking  place  as  testified  to  by  the  plaintiff 
and  his  witnesses,  or  as  to  the  escape  of 
steam  and  frightening  a  team,  or  injnrlng 
the  plaintiff,  or  any  one.  The  witnesses  for 
ai)i>ellant,  having  disclaimed  any  knowledge 
of  the  transaction,  gave,  therefore,  no  evi- 
dence as  to  the  necessity  of  the  escape  of 
steam,  or  as  to  any  circumstance  attending 
the  transaction.  Appellant,  however,  put  lu 
expert  evidence  describing  and  explaining 
the  construction  and  mechanism  of.  a  steam 
engine,  the  position  of  the  steam  chest  cyl- 
inder cocks,  and  relief  valves,  which  did  not 
materially  differ  from  that  of  respondent's 
witnesses.  It  also  gave  evidence  tending  to 
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show  ttat,  where  there  Is  condensatliMi  of 
steam,  it  U  necessary  to  oifen  the  ^Uiider 
cocks,  so  as  to  relieve  the  cylinder  and  pre- 
vent damaglag  It,  and  that  steam  may  es> 
<xpe,  not  raly  from  the  relief  valT^  hut  frMn 
the  steam  chest  Joints,  and  from  imperfect 
or  worn  packing  on  the  piston  rod,  and  tbat, 
nnder  some  drcmostances.  It  might  be  neces* 
sary  to  open  the  cylinder  ctx^s  after  an  en- 
gine had  been  standing  from  7  to  10  mlnntes, 
and  then  moved  from  75  to  100  feet;  bnt 
some  of  them  stating  it  was  dqioident  upon 
whether  there  were  any  persona  or  teams  in 
the  vicinity,  and  dependent  also  upon  the 
manner  in  which  the  engine  was  handled, 
and  what  was  to  be  done  with  It;  and  some 
also  stating  that,  assuming  that  an  engine 
was  ordinarily  safe  and  in  good  repair  and 
steam  was  seen  coming  out  from  under  the 
engine,  they  would  say  it  came  from  the  cyl- 
inder cocks  or  the  channel  cocks,  both  of 
which  are  under  the  control  of  the  engineer. 
Appellant  introduced  no  testimony  In  respect 
to  the  engine  in  qnestloD,  nor  any  evidence 
with  respect  to  the  circumstances  nor  the  oc- 
casion of  the  escape  of  steam  on  the  day  and 
at  the  place  in  question.  It,  however,  gave 
evidence  as  to  the  likelihood  of  the  condensa- 
tion of  steam  under  the  circumstances,  bypo- 
thetically  put  to  experts,  and  that,  if  there 
was  condensation  of  steam  In  the  cylinder, 
it  was  necessary  that  It  be  relieved  there- 
from, St  order  to  prevent  damage  to  the  cyl- 
inder and  the  engine. 

2.  It  Is  contended  by  appellant  that  Its  mo- 
tion for  nonsuit  ought  to  have  been  sustain- 
ed, or  that  Its  request  to  direct  a  verdict  toe 
it  on^t  to  have  been  given.  This  Is  claimed 
upon  the  grounds  tbat  there  was  no  evidence 
showing  negligence  upon  the  part  of  the  ap- 
pellant, for  that  It  la  nrged  that  the  evidence 
does  not  show  that  the  steam  escaped  from 
such  portion  of  the  engine  as  was  under  the 
control  of  the  engineer,  and  that,  at  any 
event,  it  Is  not  shown  that  the  escape  of  the 
steam  was  unnecessary  and  unusual  or  was 
done  negligently,  and  that  the  evidence  af- 
firmatively shows  that  the  plaintiff  was  guil- 
ty of  contributory  negligence  In  going  behind 
his  dray,  and  in  not  observli^  a  proper  look- 
out for  the  engine  and  in  not  blocking  the 
wheels  of  his  dray.  It  is  claimed  by  appel- 
lant that,  if  the  steam  escaped  from  the  au- 
tomatic valve,  or  some  appliance  over  which 
the  engineer  had  no  control,  appellant  was 
not  liable ;  that  to  render  It  liable  It  was  In- 
cumbent on  respondent  to  show  that  the 
steam  escaped  from  the  cylinder  cocks,  or 
some  appliance  under  the  control  of  the  en- 
gineer; that  the  evidence  shows  the  steam 
may  have  come  from  the  one  as  well  as  the 
other ;  and  that,  even  thougb  the  steam  came 
from  the  cylinder  cocks,  the  evidence  does 
not  show  its  emission  was  unnecessary  and 
unusual,  or  done  negligently.  Assuming, 
without  deciding,  that.  If  the  steam  escaped 
from  the  automatic  or  relief  valve,  appellant 
is  not  liable,  and  that  respondent  must  show 


It  waa  «nitted  from  the  cyUnder  oodka  or 
some  api^nee  under  the  cimtrol  of  the  en* 
glneer,  we  are  of  the  opinion  that  the  evi- 
dence was  sofflclent  to  warrant  a  finding  of 
the  jury  of  such  latter  fiict  While  the  poai- 
tive  and  direct  statemoit  of  the  witness  Har^ 
ris,  on  his  direct  aaminaticm,  that  the  steam 
did  escape  from  the  cylinder  cocks,  was 
somewhat  weakened  on  cross-examination, 
and  to  some  ext«it  made  to  app&x  that  be 
came  to  that  conclusion  because  he  did  not 
know  where  else  it  could  come  from,  yet  the 
Jury  could  well  arrive  at  the  fact  that  the 
steam  came  from  the  cylinder  cocks,  from 
the  desfTlptlon  given  them  of  the  position  on 
the  engine  of  the  antconatle  valve,  the  cylin- 
der cocks,  and  the  course  the  steam  took  as 
it  escaped  from  the  en^ne,  and  from  the  of- 
fice and  functions  performed  by  tts  various 
parts  as  explained  to  the  Jury  by  the  experts 
and  by  drawings  and  illustrations.  The  evi- 
dence shows  that  the  automatic  valve  was  on 
top  of  the  steam  chest,  while  the  cylinder 
cocks  were  underneath  and  at  each  end  of 
the  cylinder,  which  was  from  10  to  20  inches 
from  the  ground.  It  appears,  as  testified  to 
by  some  witnesses,  that  the  steam  came  from 
under  the  engine,  and  by  oth«ti  that  it  shot 
out  against  the  knees  of  the  horses,  and 
arose  up  over  their  heads;  and  there  was 
evidence  on  the  part  of  the  mparts  that,  if 
they  saw  steam  come  from  under  an  engine 
which  was  In  ordinary  good  repair,  th^ 
would  say  it  came  from  the  cylinder  cocks  or 
channel  cocks,  both  of  which  were  under  the 
control  of  the  engineer,  as  was  also  shown  by 
the  evidence.  It  was  also  shown  that  the 
purpose  of  the  automatic  valve  was  to  let  the 
steam  escape  while  the  engine  Is  standing 
still  and  when  it  was  not  vdAw  great  iwes- 
sure,  although  there  may,  under  some  clr- 
cumstances,  steam  escape  from  the  automatic 
valve  while  the  engine  Is  running,  depending, 
however,  largely  upon  the  manner  hi  which 
the  ei^ne  is  handled.  We  therefore  oon- 
dude,  frwn  all  the  evidence  and  drcnm- 
stances  In  the  case,  there  was  snffldent  evi- 
dence from  which  the  jury  could  well  find 
the  fact  that  the  steam  escaped  from  the  cyl- 
inder cocks  at  the  time  in  question. 

We  are  also  of  the  opinion  that  the  evi- 
dence Is  sufficient  to  anthorlae  the  Jury  to 
find  the  fact  that  It  was  unnecessarily  per- 
mitted to  escape,  and  done  under  circom- 
Btances  from  which  the  Jury  could  say  it 
amounted  to  negligence.  The  only  claim 
made  by  which  it  can  be  said  tbat  any  neces- 
sity existed  for  the  escape  of  the  steam  from 
the  cylinder  cocks  was  that  while  the  engine 
stood  there  might  have  been,  and  probably 
was,  condensation  of  steam  In  the  cylinder  In 
such  quantity  as  to  require  it  to  be  removed* 
and  the  cylinder  relieved  therefrom,  In  order 
to  avoid  damaging  the  cylinder  and  engine. 
But,  to  the  contrary,  there  Is  evidence  to 
show,  and  from  which  the  jury  could  well 
find,  that  such  was  not  the  fact,  and  that  or^ 
dinarily,  under  the  drcumatances  as  shown 
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by  the  evidence,  conslderlDg  the  length  of 
time  tiiat  the  engine  stoodi  the  level  gronnd, 
the  condition  of  the  weather,  and  the  other 
dicmustances  shown,  there  would  be  no  anb- 
Btandal  or  anfflclent  condensation  of  steam 
req airing  it  to  be  removed  from  the  cylinder, 
and  that,  If  there  waa  such  condensation  of 
steam,  it  well  could  have  been  removed  be- 
fore the  engine  waa  put  in  motion,  or  before 
the  oigine  arrived  at  the  place  where  the 
team  stood,  or,  tbat  the  engine,  without  In- 
jury or  damage,  could  have  been  operated 
past  the  horses  before  discharging  the  con- 
densed steam.  The  Jury  were  authorized  In 
finding  that  the  engineer  saw  the  team  and 
the  men  about  the  dray  engaged  in  loading ; 
and  there  being  evidence  to  show  that  the 
steam  was  discharged  from  the  cylinder 
codes  against  the  horaes  when  the  engine  was 
opposite  them,  and  there  being  evidence 
showing  that,  if  there  was  any  occasion  to 
relieve  the  cylinder  from  the  condensed 
steam.  It  could  have  beea  done  before  the  en- 
gine was  put  In  motion,  or  before  it  reached 
the  team,  or  after  It  passed  them,  the  Jury 
were  warranted  in  finding  that  the  steam 
was  unnecessarily  discharged  at  the  particu- 
lar time,  and  was  not  done  with  that  pru- 
dence and  care  that  one  operating  an  engine 
under  the  circumstances  should  have  used, 
and  was,  therefore,  done  negligently.  While 
it  la  true  appellant  bad  the  right  to  operate 
Its  engine  in  the  yard  at  the  time  and  place 
In  questloQ,  and  to  make  the  usual  and  nec- 
essary nolsee  incident  to  such  operation,  in- 
cluding the  usual  and  necessary  escape  of 
steam,  and  that  for  the  making  of  such 
noises,  if  made  neither  unnecessarily  nor 
n^l^ently,  appellant  would  not  be  liable,  al- 
though the  team  took  fright  thereby  and  In- 
jured respondent  On  the  other  hand.  If 
such  noises  were  made  unnecessarily  or  neg- 
ligently, and  thereby  respondent's  team  took 
fright,  resulting  in  his  injury,  appellant 
would  be  liable^  It  was  well  stated :  "The 
Inquiry  in  every  case,  therefore,  must  be 
whether  the  company  was  exercising  its 
r^hts  In  this  respect  in  a  lawful  and  reason- 
able manner,  with  a  due  regard  to  the  rights 
of  others  who  may  be  lawfully  traveling  in 
the  vicinity  of  the  railroad  track;  for  it 
must  be  obvious  that  what  may  be  due  care 
in  a  thinly  settled  neighborhood  or  near  an 
unfrequented  road  would  be  sheer  negligence 
In  a  thl(^ly  settled  town  and  on  a  street 
along  which  horses  were  being  momentarily 
driven.  Now,  In  the  present  case,  we  think 
it  appears  that  the  engine,  although  within 
the  company's  yard,  was  not  managed  with 
a  due  regard  to  the  rights  of  the  plaintiff, 
who  was  lawfully  and  in  the  exercise  of 
proper  care  crossing  Its  track.  It  does  not 
appear  that  the  engine  might  not  have  stop- 
ped at  a  much  greater  distance  from  the 
street,  and  where  the  steam  might  have  been 
blown  off  without  the  danger  of  frightening 
horses  lawfully  crossing  Its  track,"  Peters- 
burg E.  R.  Co.  V.  Hlte,  81  Va.  TOT, 
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It  should  also  be  conceded  Uut  respondent 
was  rightfully  In  the  yard  and  engaged  In  a 
lawful  pursuit  not  only  with  appellant's  bare 
knowledge  and  consent,  but  by  Its  recogni- 
tion of  his  right  It  owed  a  duty  to  him 
commensurate  with  those  rights,  and  to  so 
operate  and  handle  Its  engines  and  cars  as 
not  to  needlessly  or  mmecesaarlly  expose  him 
to  Injury.  The  Jury  were  well  authorized  to 
find  that  the  presence  of  respondent  and  that 
of  his  team  were  known,  or  ought  to  have 
been  known,  to  the  engineer.  While  the 
team  was  standing  facing  east  between  the 
two  tracks,  but  40  feet  apart  the  engine  was 
operated  past  them,  and  stopped  to  the  north 
of  them  about  90  or  100  feet  where  the  en- 
gine stood  6  or  10  minutes,  during  all  of 
which  time  the  team  remained  and  the  load- 
ing  was  going  on.  During  part  of  this  time 
the  engines  was  leaning  out  of  the  cab  win- 
dow, and,  when  he  put  his  engine  in  motion, 
the  Jury  were  Justifled  in  finding  that  the 
team  and  men  working  about  the  car  and 
dray  were  seen  and  observed  by  him.  Where 
teamsters,  under  such  circumstances  as  here, 
are  rightfully  In  the  yard  of  appellant  en- 
gaged at  lawful  work,  It  owes  them  a  duty 
of  all  reasonable  care  and  vigilance  In  the 
movements  and  operation  of  its  engines  and 
cars  to  avoid  injuring  them.  Newson  v.  N. 
Y.  C.  R.  Co.,  29  N.  T.  385 ;  Chicago,  etc.,  R. 
Co.  V.  Goebel,  119  111.  615,  10  N.  E.  369; 
Stinson  V.  N.  T.  C.  R.  Co.,  32  N.  Y.  333,  88 
Am.  Dec.  332 ;  Watson  v.  Wabasli,  etc.,  R.  R. 
Co.,  66  Iowa,  164,  23  N.  W.  380.  Here  It  may 
be  said  the  team  took  fright  not  only  from 
the  mere  noise  of  the  escaping  steam,  but 
from  the  fact  that  the  steam  was  discharged 
against  them.  The  Jury  may  well  have 
found  that  as  the  team  was  but  8  or  10  feet 
from  the  engine  and  In  plain  view  of  the  en- 
gineer, he  ought  to  have  known  that  the  es- 
caping steam  was  liable  to  strike  the  team, 
and,  if  so,  It  would  be  greatly  disturbed,  and 
injury  likely  to  ensue.  It  was,  therefore,  a 
question  of  fact  for  the  Jury  to  say  wheth» 
the  engineer,  at  the  time  and  place  in  ques- 
tion, was  in  the  exercise  of  ordinary  care, 
and  as  to  whether  the  escapli^  steam  was 
needlessly  or  negligently  permitted.  23  Am. 
&  Eng.  Enc.  Law,  744  ;  2  Shear.  &  Red.  Neg. 
8  426 ;  Weil  V.  St  L.  S.  W.  R.  Co.,  64  Ark. 
535,  43  S.  W.  9OT ;  2  Thomp.  Com.  on  Neg. 
88  1922-1925;  Railway  Co.  v.  Harmon,  47 
III.  298,  95  Am.  Dec.  489 ;  Kalbus  v.  Abbott 
et  al.  (Wis.)  46  N.  W.  810 ;  Mitchell  v.  Nash- 
ville, etc.,  R.  Co.  (Teon.)  45  S.  W.  337,  40  L. 
K.  A.  428 ;  Hahn  v.  S.  P.  R.  R.  Co.,  61  Cal. 
605 ;  Preaby  t  Grand  Trunk  By.  (N.  H.)  22 
Atl.  554. 

The  claim  made  that  respondent  was  guilty 
of  n^ligenee  as  matter  of  law  Is  not  tenable. 
He  was  where  he  had  a  right  to  be,  and  was 
rightfully  engaged  at  and  about  hia  work. 
His  team  was  gentle,  and  accustomed  to  be- 
ing about  the  yard  and  about  moving  trains, 
and  ordinarily  was  not  disturbed  by  their  or- 
dinary operations.  At  the  time  of  the  acci- 
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dent  lie  was  engaged  in  the  performance  of  a 
necessary  and  proijer  act— that  of  tj'ing  the 
hind  end  of  the  dray.  To  do  so.  It  was  nec- 
essary that  the  dray  should  be  moved  a  few 
feet  from  the  box  car.  The  act  which  caused 
bis  Injury  was,  as  found  by  the  jury,  the 
needless  discharging  of  steam  against  his 
team.  Ought  he,  in  the  exercise  of  ordinary 
care,  to  have  anticipated  such  an  act  and 
guarded  against  its  consequences?  If  so, 
what  precaution  ought  he  to  have  taken? 
We  can  but  say  that  be  was  required  to  use 
all  the  reasonable  care  that  a  prudent  man 
uoAer  like  circumstances  would  have  used. 
Whether  respondent  came  up  to  that  standard 
or  not  was  a  question  of  fact  It  was  de* 
pendent  upon  the  situation  of  the  premises, 
the  things  there  done  and  about  to  be  done, 
together  with  all  the  facts  and  circumstances 
surrounding  the  case.  It  Is  said  be  ought  to 
have  blocked  the  dray  wheels ;  he  should  not 
have  gone  behind  the  wagon  at  the  time  he 
did ;  when  he  drove  up  hla  team,  be  ought  to 
have  turned  it  north,  facing  the  engine.  We 
cannot  as  matter  of  law  or  abstractly,  say 
the  doing  or  not  doing  of  these  and  like 
things  Is  n^ligence.  For  us  here  concretely 
to  say  the  doing  or  not  doing  of  these  things 
was  negligence  on  the  part  of  respondent, 
when  considered  In  light  of  all  the  circum- 
stances. Is  ourselves  to  measure  the  conduct 
and  actions  of  respondent  by  what  we  think 
a  reasonably  prudent  man  would  have  done 
under  like  conditions,  and  then  to  assert  that 
respondent  did  or  did  not  come  up  to  that 
standard.  It  Is  quite  apparent  that  to  do  or 
not  to  do  these  things  may  be  negligence  In 
some  cases  as  matters  of  fact.  In  otbws  not, 
and  Is  deijendent  upon  time,  place,  and  cir- 
cumstances. Here  the  evidence  shows  it  was 
reasonably  necessary,  in  loading,  to  back  the 
wagon  against  the  car,  w^hich  resulted  in  the 
team  facing  east.  When  the  wagon  was 
loaded,  in  order  to  tie  the  back  end.  It  was 
necessary  that  It  be  driven  up.  To  now  say, 
as  matter  of  law,  In  a  freight  yard  of  nu- 
merous tracks,  upon  which  different  engines 
and  cars  are  being  oiwrated,  respondent 
should  have  turned  his.  team  facing  north 
and  facing  the  engine  and  that  anything 
done  short  of  tbis  was  negligence,  la  most  cer- 
tainly Invading  the  province  of  the  jury ;  and 
the  trior  of  the  fact  might  very  pertinently 
assert  sudi  an  act  would  not  have  rendered 
the  team  less  susc^itlble  to  fright  or  disturb- 
ance, or  made  respondent's  position  more  safe 
from  appellant's  negligent  act.  Furthermore, 
there  is  evidence  to  warrant  a  finding  that 
the  team  became  disturbed  and  dashed  back, 
not  from  the  mere  noise  of  escaping  steam, 
but  from  Its  having  been  discharged  against 
It.  By  their  verditt  the  jury  has  found  this 
was  done  negligently.  To  now  say  that  re- 
spondent ought  to  have  anticipated  this  act 
of  negligence,  and  to  have  guarded  against 
Its  consequences  by  the  doing  or  not  doing  of 
these  or  like  things  complained  of.  Is  to  say 
that  one  la  in  duty  bound  to  anticipate  the 


negligence  of  another.  True,  respondent 
knew  the  engine  was  standing  where  it  was, 
90  or  100  feet  from  his  team,  and  that  when 
it  started  up  it  was  as  apt  to  go  south,  past 
him,  as  to  go  north,  away  from  him.  The 
consequences  of  the  ordinary  and  usual  op- 
erations of  the  engine  he  was  in  duty  bound 
to  anticipate,  and  to  use  ordinary  care  to 
avoid  tliem.  But  the  whole  duty  to  avoid 
consequences  of  appellant's  (^ration  of  Its 
engine  did  not  r^t  upon  resiwndent.  Each 
owed  to  the  other  a  duty,  and  use  of  ordinary 
care.  Respondent  bad  the  right  to  expect 
tbat  use  of  care  from  appellant.  In  order 
tbat  be  may  be  freed  from  tbe  charge  of  con- 
tributory negligence,  he  was  not  required  to 
expect  or  antlciiMite  tbia  care  on  the  part  of 
appellant  would  not  be  observed,  and  that, 
when  the  ei^fne  was  opi>oslte  bis  team, 
steam  would  be  negligent^',  as  found  by  tbe 
jury,  emitted  from  the  engine  and  discharged 
against  his  team,  and  therefore  should  have 
guarded  against  consequences  of  such  an  act. 
Upon  consideration  of  tbe  whole  matter,  we 
are  clearly  of  tbe  opinion  that  respondent's 
acts  and  conduct,  like  that  of  api^ellant,  were 
here  questions  of  fact  for  tbe  jury,  and  their 
finding  thereon  Is  conclusive. 

3.  It  la  also  contended  that  the  following 
request  of  the  appellant  should  liave  been 
given :  "Therefore  the  court  further  In- 
structs you  that  if  the  evidence  In  this  case 
shows  that  the  escape  of  steam  may  be  either 
from  an  appliance  over  which  the  employes 
have  control  or  from  an  automatic  appliance 
which  Is  outside  of  their  control,  and  the  evi- 
dence does  not  show  affirmatively  that  the 
escape  of  steam  was  not  from  such  auto- 
matic aiipllance.  then  your  verdict  must  he 
for  the  defendant."  Without  deciding  wheth- 
er tbe  request  accurately  states  the  law  {see 
Presby  v.  Grand  Trunk  By.  [X.  H.]  22  Atl. 
5.54 ;  Keech  v.  Rome,  etc,,  B.  R.  Ck>..  59  Ilun. 
G17,  13  N.  Y.  Supp.  140 ;  Railway  T.  Simon 
[Tex.  Civ.  App.]  54  S.  W.  309;  Duvall  v.  Ej'. 
Co.  [Md.]  21  Atl.  400),  it  is  sufficient  for  us 
here  to  say  that  tbe  substance  of  the  above 
request  was  gixea  by  the  court.  After  the 
court  charged  the  Jmy  that  tbe  burden  was 
on  the  plaintllT  to  establish  by  a  preponder- 
ance of  the  evidence  the  allegations  of  bis 
complaint,  naming  them,  before  he  was  en- 
titled to  a  verdict,  It  then  stated :  "Ue  must 
further  establish  by  a  preponderance  of  the 
evidence  that  tbe  escape  of  steam  from  tbe 
engine  at  the  time  and  place  and  under  tlie 
circumstances  shown  by  the  evidence  was  the 
result  of  some  act  or  omission  of  an  employ^ 
or  emjiloyCs  of  the  defendant  company,  which 
such  employ^  or  employ^  could  have  con- 
trolled. Before  you  are  warranted  In  finding 
a  verdict  for  the  plaintiff  In  this  case,  it  must 
appear  from  the  evidrace,  not  only  that  the 
steam  was  permitted  to  escape  from  the  en- 
glue,  and  that  tbe  escape  of  such  steam  was 
a  matter  under  the  control  of  the  employes, 
but  It  must  be  shown  further  that  tbe  escape 
of  such  steam  at  the  time  and  place  and  un- 
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der  the  clrcnmstBncea  shown  hj  the  evidence 
was  both  unusual  and  unnecessary,  or  that  It 
was  recklessly  and  wantonly  done,  or  with 
the  IntmtloD  of  frightening  plaintiff's  team. 
Ton  are  further  Instructed  that  the  defend- 
ant railway  company  has  the  right  to  oper- 
ate Its  railroad  and  make  the  usual  noises 
and  permit  the  usual  escape  of  steam  from 
its  engine  which  are  incident  to  the  use  of 
such  ei^clne.  The  court  further  Instructs 
you  that  n^llgence  upon  the  part  of  the  de- 
fmdaat  company  cannot  be  inferred  from  the 
mere  fact  that  this  accident  happened,  nor 
from  the  fact  that  steam  escaped  or  was  per- 
mitted to  escape  from  the  engine.  The  plaio- 
tiff  must  further  show  that  the  escape  of 
ateam  at  the  time  and  place,  and  under  the 
circumstances  shown  by  the  evidence  in  the 
case  was  not  In  the  exercise  of  (ordinary  care 
and  innidenc&'*  It  will  thus  t>e  seen  that  the 
Jury  were  several  times  told  that.  In  cnrder  to 
find,  for  the  plaintiff,  th^  must  find  a 
ponderance  of  the  evidence  that  the  escape 
at  steam  was  a  matter  under  the  control  of 
the  employee  (grating  the  engine,  and  that 
KOCh  escape  of  steam  was  unusual  and  unnec- 
essary, or  was  done  n^Ugently  or  intention- 
ally. 

4.  It  is  also  claimed  that  the  oonrt  erred  in 
admitting  in  evidence  testimony  to  the  ef- 
fect that,  when  the  engine  was  started  and 
put  in  motion,  and  operated  towards  respond- 
ent's team,  no  signal  or  warning  was  given. 
TbB  failure  to  give  signals  or  warnings  was 
alleged  In  the  complaint  as  negligence.  Such 
evidence  was,  therefore,  competent  to  prove 
such  alleged  acts  of  negligence,  and  also  as 
bearing  upon  the  care  of  the  engineer  in 
handling  and  operating  his  engine,  and  as 
to  whether  lie  was  operating  It  with  due  re- 
gard for  the  rights  of  respondent,  and  also  as 
bearing  upon  the  contributory  negligence  of 
respondmt.  Chrlstenson  v.  Railway  (Utah) 
80  Pac.  746.  And  t<«  like  reascms  the  court 
did  not  err  when  stating  to  the  Jury  the  sub- 
stance of  the  complaint,  this  alleged  act  of 
n^ilgence  in  connectitm  with  and  among  the 
other  allegations  of  Diligence. 

5.  Appellant  also  complains  because  tte 
court  refused  to  give  the  following  request: 
"Therefore,  If  you  find  tbat  the  plaintiff,  in 
going  b^nd  his  dray  without  blocking  Its 
wheels  or  taking  any  other  precautions  for 
his  own  safely,  or  without  keying  a  lookout 
for  the  approach  of  the  engine,  or  arranging 
for  another  person  to  do  so,  was  not  in  the 
exercise  of  ordinary  care  for  his  own  safety, 
and  that  such  n^lect  upon  his  part  proxi- 
mately contributed  to  bis  Injury,  tlien  your 
vmllct  should  be  for  the  def«idant"  The 
court  fully  and  accurately  charged  the  Jury 
on  the  question  of  contributory  negligence 
and  tlie  care  to  be  used  by  respondent,  and 
said  all  that  was  necessary  to  be  stated  to 
give  the  Jury  a  correct  understanding  of  the 
law  on  the  subject  The  court  was  not  call- 
ed upon,  nor  was  it  proper,  to  sitvrle  out  one 
or  two  isolated  tacts,  and  conflne  the  Jury  to 


those  particulars  narrated,  without  notice  of 
others  that  they  might  have  thought  impor- 
tant In  determining  whether  the  respond- 
ent was  guilty  of  contributory  negligence, 
"the  Jury  is  bound  to  consider  all  the  evi- 
dence and  circumstances  bearing  upon  the 
question,  and  not  select  one  particular  or 
prominent  fact  or  circumstance  as  contro^ 
ling  the  case  to  the  exclusion  of  others." 
Railway  Ca  v.  Ives.  144  U.  8.  433,  12  Sup. 
Gt.  679,  30  ti.  Ed.  485;  Leak  v.  Railway  Oo., 

9  Utah,  246,  33  Pac.  1045 ;  Id..  163  U.  8.  280, 

10  Sup.  Gt.  1020,  41  Xi.  J!:d.  190.  For  the  rea- 
son that  the  court  fully  covered  tlie  ground 
of  contributory  nt^ligence  in  Its  charge  to 
the  Jury,  and  fw  the  reason  that  this  request 
was  too  much  uprai  the  w^ght  of  the  evi- 
dence, It  was  not  error  for  the  court  to  re- 
fuse it 

6.  It  Is  also  contended  that  the  court  erred 
in  refusing  to  give  the  Itallcbwd  portion  of  the 
following  request:  "You  are  further  charged 
that  the  mere  fact  that  the  accident  has  liap- 
pened  is  not  sufficient  proof  to  charge  the  de- 
fendant with  negligence.  The  burden  of  prov- 
ing negligence  rests  on  the  party  alleging  It 
and  when  a  person  charges  negligence  on  the 
part  of  another  as  a  cause  of  action  he  must 
prove  the  negligence  by  a  preponderance  of 
the  evidence.  And  in  thta  ciuc,  if  (fte  fury 
flnda  that  the  veiffJtt  of  the  evidence  is  in 
favor  of  the  defendant,  or  that  it  fa  equally 
balanced,  thrn  the  plaintiff  cannot  recover, 
and  von  should  find  the  issues  for  the  defend- 
ant" From  the  portions  of  the  charge  al- 
ready quoted,  we  think  the  substance  of  this 
request  was  given  to  the  Jury.  It  is  con- 
ceded that  tbe  substance  thereof  was  given, 
except  the  Italicised  portion.  In  addition  to 
the  charge  already  quoted  the  court  said: 
"Tlie  burden  of  proof  is  upon  the  plaintiff  in 
this  case,  and  It  Is  necessary,  before  he  Is  en- 
titled to  a  verdict  at  your  hands,  that  he 
should  establish  by  a  preponderance  of  the 
evidence  the  allegations  of  his  complainf 
— stating  them.  The  court  further  charged: 
"By  a  preponderance  of  the  evidence  is  meant 
the  greater  weight  of  the  evidence;  that 
wliich  la  the  more  convincing  as  to  Its  truth," 
etc.  It  many  times  has  been  said,  and  It  has 
become  settled  law,  that  It  is  sufficient  if  the 
jury  were  properly  instructed  in  substance, 
and  that  the  court  need  not  adopt  the  form 
of  language  presented  by  counsel;  but  it 
may  choose  that  form  of  language  which  it 
deems  best  adapted  to  intelligently  stote  the 
law  to  the  Jury  on  tbe  requested  subject-mat- 
ter. The  Jury  here,  having  been  expressly 
and  affirmatively  charged  that  the  plaintiff, 
before  he  was  entitled  to  a  verdict,  must  ea- 
tobllsh  bis  case,  specifically  enumerating  the 
propositions,  by  a  preponderance  of  the  evi- 
dence, defined  to  them  to  be  tbe  greater 
weight  of  the  evidence,  we  cannot  see  how 
the  law  on  this  subject  would  have  been 
strengthened,  or  the  rights  of  appellant  bet- 
ter guardeil,  by  also  stating  the  law  nega- 
tively to  the  Jury  as  appellant  i-equested. 
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Wbere,  ae  here,  the  court  charged  the  jury 
that  the  burden  of  proof  is  i^on  the  plain* 
tiff  to  establish  his  case  by  a  preponderance 
of  the  evidence.  It  Is  not  required  to  give  a 
request  inatructlns  them  that.  If  the  evidence 
Is  equally  balanced,  they  should  find  for  the 
defendant.  International,  etc.,  R.  Co.  r. 
Vlllareal  (Tex.  Civ.  App.)  82  S.  W.  1063; 
Harper  v.  State,  etc.,  101  Ind.  100. 

We  are  cited  to  the  case  of  Wells  t.  Oon- 
struction  Co.,  27  Utah,  524.  76  Fac.  560,  In 
support  of  appellant's  contention.  That  por- 
tion of  the  request,  "that  the  mere  fact  that 
the  accident  has  happened  is  not  sufficient 
jwoof  to  charge  the  defendant  with  negli- 
gence," not  given  in  the  Wells  Case,  and  the 
principal  point  under  discussion  In  that  case, 
was  given  in  the  case  at  bar.  In  that  par- 
ticular, the  cases  are  unllhe.  Further,  in 
the  case  at  bar  the  court  more  fully  and 
spedflcally  charged  the  Jury  on  the  ques- 
tions of  burden  of  proof  and  preponderance 
of  evidence  than  was  done  in  the  Wells 
Case;  and  In  this  particular  the  two  cases 
are  ^sslmllar.  In  the  Wells  Case,  In  ef- 
fect, it  was  held  that  the  substance  of  the 
request  was  not  contained  In  the  charge.  In 
the  case  at  bar  we  think  the  substance  of 
the  request  is  contained  in  the  charge.  We 
are,  however,  of  the  opinion  that  the  par- 
ticular portion  of  the  request  (the  Italicized 
portion)  hete  not  given,  and  complained  of, 
under  the  issues  as  submitted  to  the  Jury, 
does  not  correctly  state  the  law.  Such  a 
statement  of  law  would  be  correct,  where 
the  case  submitted  to  the  Jury  consists  sole- 
ly of  issues  upon  the  complaint;  for  then  the 
burden  of  proof  rests  upon  the  plalntlfiC  on 
all  the  Issuable  facts.  But  here  there  was 
an  afllrmative  plea  of  contributory  negli- 
gence, which  was  an  issuable  fact,  and,  as 
Boch,  was  submitted  to  the  Jury,  upon  which, 
under  the  unaoimous  holding  of  this  court, 
the  burden  of  proof  rested  upon  the  appel- 
lant. The  language  of  this  portion  of  the 
request  Is  open  to  the  construction,  and 
therefore  objectionable,  that  plaintlCf  could 
recover  only  by  having  every  point  or  Issue 
found  in  his  favor  by  the  greater  weight  of 
evidence.  In  other  words.  If  the  evidence 
on  the  issue  of  contributory  negligence  was 
"equally  balanced,"  plaintiff  could  not  re- 
cover. We  think  the  correct  rule  is  that 
where  the  case  as  submitted  to  the  Jury  does 
not  consist  solely  of  the  issues  upon  the 
complaint,  but  also  Includes  the  affirmative 
Issues  raised  by  the  defendant.  It  Is  not  er- 
ror for  the  court  to  refuse  like  requests. 
BIchelieu  Hotel  Co.  v.  International,  etc.* 
Co.,  140  III.  248,  29  N.  E.  1044,  33  Am.  St 
Bep.  234;  1  Blashtield  on  Instructions,  §  349. 
It  is  true  there  is  some  force  to  the  con- 
tention  that  this  portion  of  the  request  re- 
lates alone  to  the  preceding  statement  that 
the  burden  of  proving  negligence  rests  upon 
him  who  charged  It,  and,  with  such  construc- 
tion, It  was  not  objectionable.  But  by  the 
l^ter  phras^  "and  la  this  case  it  the  Jory 
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find,"  eta,  they  were  liable  to  apply  It  to  all 
the  Issuable  facts,  including  the  one  of  con- 
tributory negligence,  and  therefore  It  was 
misleading,  and  should  not  have  been  given, 
do  far  as  the  Wells  Case  Is  In  confilct  with 
the  views  herein  expressed,  It  is  overruled. 

The  Judgment  of  the  court  below  is  there- 
fore affirmed,  with  costs, 

McOASTY,  J.,  concurs. 

BABTOH,  G.  J.  (dissenting).  In  my  Judg- 
ment tulB  is  a  case  where  the  plaintiff's  own 
negligence  was  a  proximate  cause  of  the  In- 
Jury,  and  one  In  which  no  right  of  recovery 
has  been  shown  to  exist  The  place  or  yard 
where  the  accident  happened  was  level,  and 
the  ground  was  solid.  The  engine  was 
switching,  and  had  passed  in  front  of  the 
horses  but  a  few  minutes  before,  and  was 
all  the  while  in  plain  view  of  the  complain- 
ant It  Is  Idle  to  say  that  be  was  not  aware 
It  would  be  likely  to  come  back  shortly.  To 
the  north,  the  direction  In  which  the  plaintiff 
bad  to  go  with  his  load,  the  yard  was  open, 
clear,  and  unobstructed.  Notwithstanding 
this  condition  of  the  yard,  instead  of  turning 
his  team,  when  the  engine  was  but  00  feet 
away,  to  the  north,  parallel  with  the  railroad 
track,  and  driving  it  a  few  steps  on  the  way 
out  of  the  yard,  where  he  could  have  tied  on 
his  load  with  undoubted  safety,  he  heed- 
lessly drove  his  team  toward  the  track  on 
which  the  engine  was  standing,  moved  the 
wagon  but  S  feet  from  the  car  where  he 
had  loaded,  and  ihm  stuped  into  that  nar^ 
row  space,  evidently  without  paying  the 
least  attention  to  the  engine,  which  was  in 
plain  view  of  himself  and  colaborers.  While 
in  that  position,  tying  on  his  load,  he  was 
Injured.  It  seems  manifest  from  the  evi- 
dence that  with  the  exercise  of  ordinary 
care  he  could  have  performed  his  services 
with  entire  safety.  His  Injury  resulted  from 
his  careless  choice  of  a  dangerous  method 
to  perform  a  service,  instead  of  a  safe  one 
equally  available.  And  the  evidence  falls 
to  disclose  any  wanton  or  willful  negligence 
on  the  part  of  the  defendant  Having  a  few 
minutes  previously  passed  in  front  of  the 
horses  without  frightening  them,  the  defend- 
ant's employes  would  naturally  conclude 
that  they  could  again  pass  with  safety,  and, 
under  the  circumstances,  they  were  not 
bound  to  foresee  the  accident 

The  emission  of  steam  ia  a  usual  Incident 
In  the  movement  of  an  engine  which  has 
been  standing — a  thing  which  the  plaintiff 
as  a  man  of  ordinary  understanding  and  fa- 
miliar with  the  operations  in  a  railroad  yard, 
must  have  known.  It  does  not  appear  that 
the  escape  of  steam,  in  this  instance,  was 
the  result  of  a  wanton  or  willful  act  of  an 
employ^.  Nor  is  It  shown  that  any  one  of 
the  employes  of  the  defendant  was  aware 
of  the  plaintiff's  perilous  position.  Under 
these  circumstances,  and  from  the  evidence 
in  the  record,  I  am  of  the  ctpinion  that  the 
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plaintiff  has  sbown  no  liability  on  the  part 
of  tbe  d^endant  company.  Nor  do  I  agree 
■wUb.  the  BJKtllcation  o£  some  of  the  propoal- 
ttona  of  law  in  the  oi^lon  of  the  majority, 
not  In  OTornllng  tbe  case  of  Wella  t.  TTtah 
Oonstnictloii  Oompanr,  27  Utah,  624.  76  Pac 
tMIO.  That  decision  waa  made  by  a  unani- 
mooB  oonrt^  and  is  not  In  omfllct  with  the 
anthoritlea.  TbBt  the  plaintUf  -was  guUty 
contribntory  negligence  is  apparent  from 
bla  own  evldmoe  as  abown  by  the  recozd, 
and  thoefoie  It  was  not  Incumbent  tipon 
the  defendant,  because  of  Its  plea  In  the  an- 
swer, to  also  prove  mch  negllgeace.  In  such 
cas^  where  tbe  plalntUf  s  own.  evidence 
shows  him  guil^  of  negligence  at  the  time 
of  the  injury,  the  burden  of  jttoof  la  upm 
him  to  ahow,  by  a  ivepcmderance  of  tbe  evi- 
dence, not  by  evidence  equally  balanced,  tbe 
UablUty  of  tbe  defendant 

A  careful  examination  of  tbe  record  con- 
vinces me  that  tbe  action  of  the  trial  court 
in  the  iv«nlses  was  erroneoas,  and  that  this 
court  ought  to  grant  a  new  trial.  I  tiiere- 
fore  dissent 


.WHITNET  T.  SnPBBIOR  COURT  01P  (UTT 
AND  OOUNTY  OF  SAM  FBAN- 
dSOO.  (S.r.  4^1.) 

^opreiiM  Court  of  Galifomia.  Aog.  12.  190S.) 

Niw  l^iAZi— Dimix  ov  MonoH— SiTTiHa 
Asms  Os^n— iRADvmisiTci. 

When  defradant'*  motl(»i  for  a  new  trial 
was  broagbt  up,  Id  the  rbsence  of  defendant's 
attorD«7,  without  argnmeDt  or  opportonitr  up- 
on the  part  of  d^endant  to  be  beard,  it  was 
proper  for  the  court,  under  Code  Civ.  Proa  I 
473,  antborisinr  reliet  acainst  proceedinis  tak- 
m  asaiiut  a  party  by  mutake^  tnadvertenoe,  or 
exeaiiaUe  ne^ect  to  srt  aride  an  order  deny- 
iuK  the  modoa,  made  on  the  eole  ground  that 
dttcndant  bad  neglected  to  prosecute  the  same, 
and,  without  any  consideration  of  the  merits, 
to  restore  the  cause  to  the  calendar  fw  a  bear- 
Ins  upon  the  merits. 

Id  Bank. 

Petition  by  Arthur  I*  Whitney,  as  assignee 
In  the  matter  of  M.  A.  McKlnnon,  an  insol- 
vent debtor,  for  writ  of  mandate  against  tbe 
supoior  court  of  tbe  city  and  county  ot  San 
Francisco.  Denied. 

Samud  Boaenhtim,  for  pedtSoner.  Bet^' 
frert  ChoynaU,  for  defendant  OalUck, 

VAN  DTKB,  J.  This  Is  an  ^niUcatlon  far 
a  pereinptory  writ  of  mandate  eommandtug 
tbe  superior  court  ot  tbe  city  and  county  of 
San  Francisco  to  direct  the  derk  of  said  court 
to  lasne  execution  on  a  judgment  in  tavw 
of  tbe  petitioner.  It  appears  from  tbe  peti- 
tion herein  that  on  the  2d  of  November,  1901, 
the  plalntUf,  as  assignee  In  the  mattw  of  M. 
A.  McKlnnon,  obtained  a  Jadgmait  against 
one  H.  OalUck,  as  defaadant  in  said  acttw, 
for  tbe  sum  of  $1,300  and  costs;  that  no  part 
eC  said  Jndgmsut  haa  been  paid;  tiiat  after 
notice  &t  decision  and  jndgmwt  in  said  action 
the  deflendant,  on  December  1^  1801,  gav* 


notice  of  intentl<Hi  to  move  fbr  a  new  trial. 
Tbweafter  a  bill  of  exceptions  on  said  motion 
for  a  new  trial  was  pn^osed  by  said  defend- 
ant and  was  settled  and  allowed  by  the  Judge 
of  said  sDpwlor  court,  Hon.  J.  H.  Seawellr 
who  tried  said  cause,  and  was  filed  In  said 
action  December  9,  1902.  Thereafter,  od 
December  15.  1903,  said  bill  of  exceptltms 
was  amended,  and  on  February  12,  1904,  tho 
following  order  was  entered  In  tbe  minutes 
of  said  court  In  said  action:  "In  this  cause 
the  defendant's  motion  for  a  new  trial  came 
on  this  day  regularly  to  be  heard,  8.  Roeen- 
helm,  E^sq.,  appearing  as  counsel  for  plaintiff, 
and  no  one  appearing  tor  the  defendant. 
Thereupon,  on  motion  of  counsel  for  the  plain- 
tiff. It  Is  ordered  that  tbe  said  moUcm  be, 
and  is  hereby,  submitted  to  the  court  for 
consideration  and  decision."  On  February 
16th  an  order  was  entered  In  said  cause  by 
said  court  denying  tbe  defendant's  motion  tee 
a  new  trial.  It  Is  alibied  In  said  petitiMi 
that  on  tbe  next  day,  to  wit  tbe  ITtb  day  of 
Fri)ruary,  1904,  without  notice  to  the  attor^ 
ney  for  tbe  plaintiff,  and  In  bis  absence,  the 
court  upon  the  ex  parte  application  of  coun- 
sel for  tbe  said  defmdant  M.  Galli<^  made 
and  caused  to  be  entered  upon  Its  minutes  the 
following  order,  to  wit:  "In  this  cause  it  la 
ordered  by  the  court  that  the  ord^  denying 
defendant's  motion  tor  a  new  trial,  made  and 
entered  on  tbe  16tb  day  of  February,  1904. 
be,  and  the  same  Is  hereby,  vacated  and  set 
aside,  and  said  motion  for  a  new  trial  be  re* 
stored  to  the  law  and  motim  calendar  oi 
this  court  for  argnment"  And  thereafter, 
on  the  16tb  day  of  March,  1904,  the  court 
made  and  entered  the  following  ordw  in  said 
cause:  "In  this  cause  the  defendant's  mo- 
tion for  a  new  trial  herein  having  been  here- 
tofore submitted  to  the  court  for  consldera- 
tioD  and  decision,  and  now,  the  court  having 
fully  consld«:«d  tbe  same,  and  being  folly 
advised  In  the  iHremlaes,  It  Is  ordered  that 
said  motioD  be,  and  the  same  Is  hereby,  grant- 
ed." It  further  ai^pears  from  tbe  petition 
herdn  that  iq>on  the  VJISk  day  of  September, 
1904,  plaintiff  In  said  action  filed  a  notice 
of  motion,  together  with  affidavits  annexed 
thereto,  and  served  tbe  same  on  the  attorney 
for  the  defendant ;  that  on  the  28d  day  <tf 
September,  190^  be  would  move  the  said  su- 
perior court  for  an  order  directing  the  clerk 
thraeof  to  issue  execution  in  said  actt<m  upon 
the  judgment  therein  recorded  on  November 
2.  1901,  setting  forth  the  grounds  of  said  mo* 
tlon,  which  wore  In  the  main  similar  to  the 
grounds  of  the  application  to  this  court  for 
a  peremptory  writ  ot  mandate.  Uptm  being 
s«ved  with  said  notice  of  motion  and  affi- 
davits in  siqiport  thereof  the  defodant^ 
attorney  in  said  action,  being  tbe  same  as 
In  the  presoit  proceeding  in  this  court  filed 
his  aOldavit  in  reply  tlieretc^  which  affidavit 
among  other  things,  states  that  in  pursuance 
of  a  st^olatkm  between  the  attorneys  for  the 
respective  parties  the  motion  for  new  trial 
iras  continued  In  tlie  suparlor  court  from  time 
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to  time,  and  titat  said  attorneys  agreed  that 
tbe  motion  ahonld  be  taken  up  for  argo- 
ment  only  upon  notice  by  one  to  the  otber. 
and  no  such  notice  was  erer  given  prior  to 
tbe  17th  day  of  February,  1904,  and  notwith- 
standing said  stlpolatlon  the  said  attorn^ 
for  the  plaintiff  did  appear  In  said  coort  on 
the  12th  day  of  Febmary,  1904,  in  the  ab- 
sence of  the  attorney  for  said  defendant,  end 
did  ask  tbe  said  court  to  take  up  the  motion 
fdr  new  trial,  and  stated  to  said  court  that 
the  defendant's  attorney  had  abandoned  tbe 
said  motion,  and  no  ai^fmnent  was  ever  had 
lliereon,  but  that  the  clerk  of  the  court  in- 
advertently and  improvidently  marked  the 
said  motion  for  new  trial  snbrnitted  upon  the 
calendar  of  said  courts  and  said  comit  there- 
upon inadvertently  and  inq)rovldently  was 
made  to  appear  to  have  doiied  the  said  de- 
fendant's motion  for  new  trial,  whoi  In  truth 
and  in  fact  the  same  bad  never  been  submit- 
ted to  said  court  for  decision ;  that  upon  sold 
court's  attentlcHi  b^ng  called  to  the  said 
proceedings  the  said  minute  orders  were  set 
aside;  that  thereupon  said  plalntifTs  at- 
torn^ was  notified  that  said  ord»  denying 
said  motion  for  new  trial,  bo  inadvertently 
and  Improvidently  made,  luid  been  set  asld^ 
and  that  said  motion  for  new  trial  had  been 
placed  upon  the  calendar  of  said  court  for 
argument  and  consideration;  that  pursuant 
to  Bald  last-named  notice  the  said  attorn^ 
for  the  plaintiff  regularly  and  duly  appeared 
In  said  court,  and  then  and  there  argued 
against  the  said  motion  for  a  new  trial,  and 
that  no  obJe<^on  was  made  to  the  said  con- 
Bideration  of  said  motion  for  new  trial  on 
said  last-named  day,  but,  on  tbe  contrary,  the 
said  attorney  for  plaintiff  participated  fully 
therein,  without  objection  or  protest  to  the 
argument,  presentation,  or  consideration  <^ 
the  same;  and  that  after  the  ord^  of  said 
court  had  been  made  granting  defendant's 
motion  for  a  new  trial  fbe  plaintiff  in  said 
action  served  and  filed  his  notice  of  api>eal 
from  said  order  granting  said  motion  for  new 
trial,  and  the  said  ai^al  Is  now  pending 
in  tbe  Supr^ne  Court  In  the  reply  affidavit 
on  the  part  of  the  plaintiff  in  said  action 
upon  said  application  for  mandamus  in  the 
superior  court  It  is  denied  that  there  was  an 
understanding  between  the  attonwys  of  the 
respective  parties  that  the  motltm  to€  new 
trial  should  not  be  submitted  exc^t  upon 
notice.  It  Is  not  denied,  however,  that  the 
plaintiff's  attorn^  appeared  at  the  hearing 
of  the  motion  for  new  trial,  as  stated  In  the 
foregoing  affidavit :  nor  is  it  denied  that  tbe 
plaintiff  took  an  appeal  from  the  order  grant- 
ing the  new  trial  in  said  action  to  this  court 
which  Is  now  pending.  The  order  of  the  trial 
court  setting  aside  the  previous  minute  order 
denyin;;  defMidant's  motion  In  said  action  for 
new  trial,  which  said  order  Is  copied  In  the 
petition  herein,  is  as  follows:  "It  appearing 
to  the  court  that  at  the  time  when  the  oritex 
was  made  herein  on  the  16th  day  of  Febru- 
ary, 1904,  denying  defendant's  motion  for  a 
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new  trial,  said  defendant  had  not  made  any 
motUm  for  a  new  trial,  and  aaid  motlcm  hav- 
ing been  denied  solely  for  the  reason  that 
defendant  had  n^leeted  to  prosecute  tbe 
same,  and  without  any  consideration  of  the 
merits  thereof  or  of  the  record,  and  defaidr 
ant's  attorney  having  requested  the  court  to 
set  aside  said  order  denying  a  new  trial  and 
to  grant  to  defendant  an  iq^rtunity  to  be 
beard  by  the  court  on  said  motion,  it  is  or- 
dered that  the  oriter  made  and  «itered  on 
the  16th  day  of  February,  1904.  denying  de- 
fendant's motion  for  a  new  trial,  be,  and  the 
same  is  hereby,  vacated,  and  set  aside,  and 
that  tSie  said  motion  for  a  new  trial  be  re* 
stored  to  the  law  and  motl<m  calodar  <tf 
this  court  fw  argument"  After  a  hearing  in 
the  superior  court  upon  said  application  for 
an  order  directing  the  clerk  to  issue  an  execu- 
tion the  following  order  was  made,  dated 
Febmai7  1,  1905  (aft^  the  title  of  tbe  court 
and  the  caiue):  **In  tids  cause  the  motion  of 
tbe  platotlff  for  an  order  directing  the  clerk 
to  issue  execution  herein  having  been  hereto- 
fore submitted  to  the  court  fw  consideration 
and  decision,  and  now  the  court  having  fully 
considered  the  same  and  beii^  fully  advised 
herein,  it  is  ordoed  that  said  motion  b^  and 
the  same  is  her^y,  denied." 

The  contmUon  of  the  petitioner  that  the 
judgmimt  in  tbe  action  of  the  petitioner 
against  M.  Gallldc,  rendered  In  the  sup^or 
court  in  November,  1001,  is  still  in  force, 
under  the  circumstances  herein,  cannot  be 
sustained.  The  motion  for  new  trial  in  that 
case  was  by  tbe  defendant  He  was  the  mov- 
ing party.  It  was  brought  up,  as  aiders,  in 
the  absence  of  the  defendant's  attOTu^,  with- 
out any  argument,  or  opportunity  upon  the 
part  of  the  defendant  to  be  heard,  and  under 
the  circumstances  It  was  right  and  proper  for 
the  court  to  do  as  It  did — set  aside  the  ordw 
denying  the  motion  for  a  new  trial,  and  there- 
upon give  the  moving  party  an  opportunity 
to  present  the  motion.  In  Morris  v.  De  Cells, 
41  Gal.  331,  It  Is  said:  "If  a  motion  for  a 
new  trial  la  decided  by  the  court  before  it 
has  been  submitted,  the  order  denying  or 
granting  the  new  trial  should  be  set  aside  as 
improvldoitly  made,  if  application  is  made 
therefor."  In  Stewart  v.  T^lor,  68  CaL  S.  8 
Pac.  eOo,  It  is  said:  "Tha-e  is  no  doubt  that 
the  court  in  which  an  Irr^^ular  order  la 
made  and  entered  may.  where  iiie  Irregolari- 
ty  la  apparent,  on  sn^estion.  motion,  or  ex- 
mere  motu,  set  it  aside  at  any  time  beCore  an 
niipeal  Is  taken  from  it"  In  2  Hayne  on 
New  Trial  (section  199)  the  author  says; 
"Where  an  appealable  (H^er  was  iminwvi- 
dently  or  inadvertently  made,  the  aggrieved 
party  may  move  tbe  court  below  to  set  it 
aside,  and  may  appeal  from  the  order  deny- 
ing his  motion.  Thus,  where  a  motion  for  a 
new  trial  was  granted  without  any  submls- 
alon  of  the  motion,  and  before  the  record  up- 
on the  motitm  was  completed,  it  vras  held 
to  be  proper  practice  for  tbe  aggrieved  part? 
to  move  upon  affldavlta  to  have  the  order 
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srantlof  tbe  new  trial  set  aside;  and  the 
order  denying  such  motion  was  reversed. 
[Referring  in  note  to  case  of  Morris  t.  De 
Cells,  supra.]  The  fact  that  tbe  order  was 
made  Irregularly  takes  It  out  of  the  general 
rule."  See,  also,  Spelling's  New  Trial  &  App. 
Prac.  ToL  1,  S  879.  The  late  case  of  Holtum 
T.  Grelf,  144  Cal.  521,  78  Fac.  11,  one  of  the 
cases  relied  upon  by  the  petitioner,  after 
stating  the  general  rule  that  an  order  grant- 
ing or  refusing  a  new  trial  regularly  made 
and  entered  cannot  be  set  aside  by  tbe  trial 
court,  states  tbat.  If  the  orders  "have  been 
entered  prematurely  or  by  inadvertencei,  tb^ 
may  be  set  aside  on  a  proper  showing.  (Odd 
Fellows'  Sar.  Bank  t.  Deuprey,  66  Cal.  170, 
4  Pac  1173,  and  cases  cited) ;  and  If  the  or- 
der as  ^tered  is  not  the  order  as  made,  the 
minutes  may  be  corrected  so  as  to  make  them 
speak  tbe  truth"  (citing  other  cases).  In 
tbe  case  referred  to,  the  court  held  that  It 
clearly  appeared  from  tbe  terms  and  recitals 
In  tbe  order  tbat  It  was  not  a  correction  of 
an  erroneous  entry  In  the  minutes.  or- 
der here  In  question  appearing  to  deny  the 
motion  of  defendant  for  a  new  trial  was  evi- 
dently made  through  the  mistake  or  Inad- 
vertence or  excusable  neglect  of  tbe  def^id- 
ant — ^the  moving  party — and  upon  bis  appli- 
cation It  was  within  tbe  power  of  tbe  court 
to  grant  tbe  relief  It  did  by  setting  aside  the 
order  so  Improvldently  entered,  and  placing 
the  case  on  the  calendar  for  bearing  upon  Its 
merits.  Code  Olv.  Proc  {  473.  Tbe  petition- 
er here — the  plaintiff  In  the  case  In  question 
— seems  to  have  recognized  tbls  as  tbe  prop- 
er proceeding  on  the  part  of  the  court  by  ap- 
pearing at  tbe  hearing  of  the  motion  for 
new  trial  and  taking  part  therein,  and  by 
taking  an  appeal  to  this  court  from  tbe  or- 
der granting  a  new  trial.  For  the  foregoing 
reasons  tbe  petitioner  Is  not  entitled  to  tbe 
writ  prayed  for. 
Tbe  writ  Is  denied. 

We  concur:  ANQBLLOTTI,  J.;  SHAW, 
J.;  McFARLAin)»  J.;  LOBIGAN.J.;  UUN- 
SHAWt  J. 


tut  CaX.  514) 

BELL  T.  WTMAN  et  a!.  (L.  A.  1,801.) 

(Supreme  Conrt  of  California,  Feb.  2,  1903. 
On  Rehearing,  Aug.  2,  1905.) 

HUSBANO  AND  WlTO— TiTLE  BT  DeVISB— Bvi- 

DBMce  —  SumciEKCT  —Statute  —  Wife's 

Sepabati  Pbofebtt. 

In  an  action  to  qatet  title,  evidence  emn- 
bed,  anO  held  sufficient  to  show  that  defend- 
ant, a  married  woman,  acquired  title  hj  devise 
daring  covertur^  so  tba£  under  the  direct  pro- 
Tislona  of  dr.  Code,  |  102,  it  beoune  her  aepa- 
imte  property. 

Bcatty,  O,  J.,  and  ^nshaw  and  Lorigan,  JJ.« 
mmeaXing. 

Commissioners'  Dedsion.  Department  2. 
Appeal  from  Superior  Oonr^  Santa  Barbara 
Oounly;  W.  &  V^jt  Jodg«b 


'  Action  by  Robert  F.  Bell  agdnst  Annie 
B.  Wyman  and  others.    From  a  judgment 
for  defendants,  plalntUf  appeals.  Afflrmed* 
Bebearlng  denied  Sep^nber  8,  lOOS. 

CanflM  &  Staitmdt,  for  a^ellant  (^rf«a 
H.  Armstrong  and  James  W.  Tageui;  for 
reqionduita, 

OBAT,  a  lUs  meaoa  !■  bnnigtit  to  qui- 
et title  to  a  one-fourtb  Intwest  in  a  tract 
of  land  conslstlDg  of  some  805  acres,  sit- 
uated in  Santa  Barbara  coun'y.  Plaintiff 
claims  title  to  this  one-fourth  interest  o 
successor  to  WlUlam  Wyman  fiirough  ser- 
ersl  eoiiT^ancesL  Tbe  dsim  ot  plaintiff  is 
ttist  the  tract  ot  land  vas  tbe  commtmlty 
property  of  said  Wyman  and  his  wife.  Tbe 
said  wlfe^  and  defendant  taerdn,  Annie  Wj^ 
mas,  tilalms  tbe  tract  as  her  separate  pn^H 
trtr.  The  defoidaiit  Tnillam  Wyman  filed 
a  disclaimer  in  tia  case^  Tbe  defendants 
Wineman  and  tbe  Bank  of  Santa  llarla  hold 
mortgages  ttecated  bj  Annie  Wyman  on 
the  pnvwty.  At  tbe  emclwUm  <tf  platai- 
tiff's  eridmce  tbe  conrt;  on  motion  ci  the 
defendanti^  granted  a  nonsuit  and  dismiss- 
ed the  case  because  of  failure  of  plaintiff's 
proof.  Tbe  plaintiff  appeals  from  tbe  Judg- 
ment whlrti  followed,  and  bis  contention  is 
tbat  tbe  evidence  introduced  by  him  showed 
that  the  pmpertf  was  acquired  by  Mrs.  Wy- 
man under  such  circumstances  as  to  make  It 
community  property.  To  tills  we  cannot 
agree.  The  evidence  on  this  subject  con- 
sisted of  26  letters  written  by  Mrs.  Wyman 
from  Santa  Barbara  county  to  her  busbaod 
In  the  state  of  Waidili^ton,  together  with 
tbe  recitals  ot  a  will  hereinafter  referred  to. 
T^ese  letters  ahow  tbat  Mrs.  Wyman  left 
ber  husband  on  a  piece  of  government  land 
In  Washington,  and  came  to  Santa  Barbara, 
where  they  had  formerly  lived,  and  where 
her  father,  mother,  and  otber  rdatives  were 
then  living;  tbat  for  some  months  after  she 
came  to  Santa  Barbara  county  from  time 
to  time  she  sent  ber  husband  small  sums  of 
money  out  of  her  earnings.  Some  seven 
months  after  she  arrived  at  Santa  Barbara 
county  she  opened  a  restaurant,  and  bad* 
as  one  of  her  boarders,  a  bachelor,  some  0& 
years  of  age,  named  David  Brown,  usually 
known  as  "Undo  Davie."  This  old  man. 
was  a  cripple,  and  so  nearly  helpless  that. 
In  addition  to  ¥15  for  bis  board,  he  paid  Mrs. 
Wyman  $20  a  mouth  to  take  care  of  him. 
From  the  beginning  of  her  services  to  Uncle 
Davie.  Mrs.  Woman's  purpose  was  to  "get 
around  him,"  as  she  expresses  It,  and  by 
condoning  his  fits  of  111  humor  and  being 
pleasant  to  him  finally  succeed  In  Inducing 
him  to  make  a  will  In  her  favor  devising  all 
hiB  property  to  ber.  Tbe  restaurant  business 
did  not  pay,  and  with  the  assistance  of 
Uncle  Davie,  Mrs.  Wyman,  after  some  four 
or  Qve  months,  paid  the  debts  that  bad  ac- 
cumulated and  quit  the  business.  Thereafter 
Mrs.  Wfman  continued  witb  Uncle  Davlsb 


Digitized  by 


M  82  PAOinO 

and  the  latter  came  to  hare  a  high  regard 
for  her,  and  promised  her  that  If  she  -would 
mtaj  with  htm  to  the  end  he  would  Bee  that 
she  did  not  want  for  anything  when  be  was 
gone.  How  long  Uncle  Davie  contlnaed  to 
pay  Mrs.  Wyman  the  ¥20  a  month  for  "nmrs- 
Ing"  blm,  as  he  called  it,  the  evidence  does 
not  disclose.  MtB.  Wyman  contlnaed  with 
Uncle  Davie  to  the  time  of  his  death,  some 
two  years  after  she  quit  the  restamnnt 
buBlneBs.  From  the  first  Wyman  was  very 
much  averse  to  his  wife  remaining  with 
Uncle  Davie,  and  k^t  writing  her  to  come 
to  him  In  Washington.  She  informed  him 
folly  as  to  her  relations  with  Uncle  Davie, 
and  of  her  hopes  in  regard  to  Anally  securing 
his  property.  In  August,  18Q6,  Uncle  Davie 
made  his  will,  devising  and  bequeathing 
most  of  his  pn^rty,  including  the  land  here 
In  question,  to  Mrs.  Wyman.  Tiie  corre- 
spcmdence  between  Mr.  Wyman  and  his  wife 
seems  to  have  ceased  with  a  letter  written 
by  her,  dated  January  15,  1897.  Brown's 
death  occurred  on  May  27,  1898.  The  letters 
of  Mrs.  Wyman  written  after  the  will  was 
made  Indicate  that  her  husband  had  become 
reconciled  to  the  situation,  and  was  making 
no  further  objections  to  his  wife  remaining 
with  Brown.  The  services  required  of  Mrs. 
Wyman  in  caring  for  Brown  seem  to  liave 
been  of  a  very  exacting  nature.  She  was 
required  to  dress  and  undress  him,  to  un- 
fasten and  fasten  his  clothes  before  and 
after  bis  going  to  the  closet,  to  att»id  and 
treat  bis  sore  eye,  etc.  Added  to  this  Brown 
vras  fretful  and  fanlt-flndlng,  all  of  which 
Ifxs.  Wyman  bore  with  patience.  Some  two 
or  three  months  after  Brown's  death  Mrs. 
Wyman  commenced  a  suit  In  Santa  Barbara 
against  her  hnsband  for  a  divorce,  and  It 
was  in  the  employment  <^  counsel  and  to 
defray  acpenses  of  a  defense  to  that  suit 
that  Wyman  parted  with  the  alleged  title  to 
the  cme-qnarter  Interest  in  the  real  estate 
Involved  in  this  sctlrau 

The  will  of  Brown  contains  the  following 
daoae:  "The  said  gift,  bequest  and  devise  to 
the  SBld  Annie  B.  Wyman  of  tibe  large  part 
of  my  estate  Is  made  without  her  knowledge, 
not  as  a  payment  tm  her  care  of  me  but  is 
made  as  my  desire  that  she  shall  have  it 
In  prefermce  to  others,  I  having  no  near 
relatives,  and  as  the  highest  marie  of  esteem 
that  I  can  show  h»  for  the  faithful  care 
and  attention  she  has  given  me  tn  my  old 
age.**  On  the  death  of  Brown  his  will  was 
duly  probated,  and  the  806  acres  of  land 
Involved  was  duly  distributed  to  Mrs,  Wy- 
man by  decree  of  the  probate  court 

Appellant  contends  that  there  was  a  con- 
tract between  Mrs.  Wyman  and  Brown,  and 
that  the  will  was  made  in  pursuance  of  the 
contract  and  in  payment  for  services  ren- 
dered, and  that  this  contract  might  have 
been  ^edflcally  enforced.  Mo  such  con- 
struction csn  reasonably  be  placed  on  the 
evidence  before  ns.  Mrs.  Wyman  expressly 
declares  In  one  of  her  letters,  in  r^ly  to  her 
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husband's  demand  fliat  she  '^ve  Undo 
Davie  to  sign  an  agreement  Just  what  b* 
;  will  do"  for  her,  and  send  It  to  him  In  Wash- 
Ington,  that:  "I  will  not  ask  anything  of  the 
kind  of  him.  I  am  here,  and  I  know  him 
better  tiian  to  do  anything  ot  that  sort** 
The  intratlon  of  Mrs,  Wyman  was  to  procure 
a  devise  of  this  property  to  herself  by  last 
will,  and  not  othwwfse.  It  was  also  the 
IntentbHi  of  Brown,  as  clearly  Indlcated'ln 
the  language  of  the  will  above  quoted,  that 
Mrs.  Wyman  should  have  the  properly  **not 
as  a  paymoit  for  her  care  of  me,"  but  as  a 
mark  of  his  esteem,  and  because  be  had  "no 
near  relatiTes";  and  It  was  his  desire  that 
she  shonld  "have  It  In  preference  to  others." 
No  strained  construction  of  the  law  should 
be  allowed  to  defeat  the  Intention  of  the 
parties  so  clearly  shown.  Property  acquired 
by  the  wife  after  marriage  "by  gift;  b<e- 
quest,  devise  or  descent  •  •  •  Is  her 
separate  property."  Olv.  Code,  }  162.  Com- 
munity property  Is  property  acquired  after 
marriage  by  either  spouse  In  some  manner 
other  than  by  gift,  bequest,  devls^  or  de- 
scent Olv.  Code,  S  164  There  was  not  any 
evidence  even  tending  to  show  a  contract 
in  any  way  relating  to  the  land  In  question. 
All  the  Interest  and  title  that  Mrs.  Wyman 
has  In  the  property  rests  on  the  devise  by 
win.  The  property  was  therefore  not  com- 
munity property,  but  the  separate  property 
of  Mrs.  Wyman,  and  Wyman  never  had  any 
interest  In  It  to  convey  to  any  one.  The 
nonsuit  was  properly  granted. 
We  advise  that  the  judgment  be  affirmed. 

We  concur:  COOPBB,  a;  SMITH,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  judgment  Is  affirmed:  McFAE- 
LAKD,  J.;  LOBIQAN,  J.;  HBNSHAW.  J. 

On  Rehearing. 

SHAW  and  ANGBLLOTTI,  JT.  Up<Hl 
further  consideration  of  this  case  upon  re- 
hearing, we  adhere  to  the  views  eipressed 
In  the  <^ilnlon  heretofore  roidered  In  depsrt* 
ment  2.  Fw  the  reasons  thor^  gtven,  the 
judgmemt  Is  afltened. 

VAN  DTKD,  J.  I  ccmcnr  In  the  Judgment 
of  affirmance  not  so  much  from  what  Is  said 
In  the  department  opinion,  as  from  the  ftict 
that  tba  title  to  the  real  estete  In  question 
became  vested  In  Mrs,  Wyman  by  the  dfr- 
Tlse^  and  the  Oonstitntlon  in  direct  terms  de- 
clares that  In  such  case  It  Is  the  separate 
property  of  the  devisee. 

McFABLAND,  J.  I  concur  fai  the  Judg- 
ment of  affirmance  upon  the  views  express* 
ed  in  the  <9lni<m  d^vwed  In  department  I 
also  think  that  the  Judgmoit  Is  right  iqpon 
the  turner  ground  that  the  land  In  contro- 
,  versy  Is  the  separate  property  ot  the  de- 
fendant Mrs.  Wyman,  because  she  acquired 
it  by  "devise,**  and  under  the  stete  Gonsti- 
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tatlon  all  property  acQolred  by  deTlse  1b  wp- 
ante  property*  no  matter  what  motlTe  may 
have  niOTed  tbe  teatator  to  make  tbe  derlae. 

BBATTT,  a  J.  I  dissent  It  Is  flie  set- 
tled doctrine  of  this  court  that  a  man  may 
Und  Umself  by  a  contract,  written  or  wal, 
to  make  a  particular  dlspOBltlcoi  of  his  prop* 
erty  1^  will,  and  that  snch  contract  may  be 
spedflcaUy  mforced  in  favor  of  the  promisee. 
Owens  T.  McNally.  118  Cal.  444, 45  Pac.  710, 
S3  L.  R.  A.  S69;  UcCabe  r.  Bealy,  138  Gal.  81, 
TOPaalOOS.  In  tbla  case  the  plalntUt,  clalm- 
jng  that  David  Brown  made  snch  a  promise^ 
and  fulfilled  It  by  devising  the  land  In  Santa 
Barbara  to  ICrs.  Wyman,  undertook  to  main- 
tain the  legal  proposition  that  property  pass- 
ing by  such  a  devise  to  a  husband  or  wife  be- 
comes oHnmunitr  property  alienable  by  the 
husband,  and  this  for  the  rwson  that  the 
Oonstltution  (Bectlon  6,  art  20)  and  the  atat- 
nte  (Glv.  Code.  ||  162,  168),  which  declare 
that  all  property  acquired  by  dther  spouse 
during  coYertnre  by  gift  bequest  <^  devise 
Is  hla  or  her  scvarate  proper^,  ought  not 
to  be  constmed  as  emlvadng  prcpertr  pass- 
ing under  the  form  of  bequest  or  devise 
when  such  provlBlon  was  obligatory  upon 
the  teatator,  and  made  In  requital  of  tbe  per- 
sonal services  of  the  devisee  or  I^tee.  In 
■opport  of  this  proposition  he  relied  upon 
the  prtaidple  underlying  the  dlstlnctton  bo- 
tween  separate  and  communis  properly  In 
the  dvU  law,  Oio  source  from  which  our  law 
was  taken,  viz,  that  property  earned  by  the 
swices  of  elthor  spouse  should  behmg  to  the 
eommnnlty,  while  pnqiierty  acquired  gratnl- 
tonaly  either  should  belong  exclusively 
to  the  donee.  Upon  this  ^Indple  he  c<hi- 
tended  that  the  word  "devise,**  being  general- 
ly defined  aa  a  gift  of  real  property  tqr  will, 
and  dlspodtions  by  will  being  with  rare  ez- 
cq>tlon8  entirely  volnntary,  was  used  In  that 
restricted  sense  In  the  Constitution  and  In 
the  Code,  and  should  be  so  construed  as  to 
aaudnde  a  devise  which  has  been  earned  b7 
tbe  personal  services  of  wife  or  husband— 
services  subtracted  from  the  community,  and 
tiierefore  a  devise  which  merely  pays  a  debt 
due  to  the  community.  To  this  argument 
iqMD  the  prlnc^ml  qnestkm  ot  law  Involmd 
in  tin  appeal  frmn  the  Judgment  of  ncmsult 
it  la  not  too  much  to  say  that  the  biitf  of 
reapoodoito  contains  no  answer.  No  notice 
of  It  was  taken  in  th«  opinion  at  ttie  depart- 
ment because  then  the  Judgment  of  the  su- 
petloe  court  was  austalned  upon  the  ground 
ttat  there  was  "no  evidence  even  tending  to 
show  a  contract  in  any  way  rating  to  the 
land  in  qnestkm."  That  decision  was  set 
aaida  and  a  rehearing  granted  because  It 
was  considered  by  those  concurring  In  the 
order  that  thwe  was  evidence  dlracUy  tend- 
ing to  prove  the  disputed  fact  and  because 
in  view  of  such  evidence  It  became  necessazy 
to  decide  the  question  of  law.  It  Is  a  some- 
what slngnlar  outcome' ctf  the  order  for  a 
whaarlng  that  tbe  caaa  is  ftnally  dlwosed  of 


the  court  in  bank  wlthottt  ft  decMon  of 
either  of  the  two  questions  Involved  In  Itr 
determhiatkm.  Two  Justlcea  are  satisfied  to 
adhere  to  the  views  of  the  deparbnent— that 
tbero  was  a  total  failure  Of  evidence  as  to 
the  existence  of  a  contract;  <me  places  his- 
afilrmance  upon  Ihe  sole  ground  that  a  dO' 
vise^  whether  voluntary  or  obligatory — 
whether  a  gift  or  the  payment  of  a  debt  due- 
tor  the  personal  services  of  a  husband  or* 
wlfe— ccmstltutes  the  land  the  separate  prop- 
erty  of  the  devisee;  and  one  places  his  con< 
elusion  on  both  grounds.  The  case  is  tiius- 
disposed  of,  but  nothing  la  decided.  I  have- 
stated  the  substance  of  the  argument  against 
the  literal  constmctkm  given  to  tbe  word* 
"devise"  by  JusUce  YAK  DTKB,  but  I  have- 
by  no  means  stated  tbe  argument  in  its  fnU-- 
ness  and  forc&  If  thero  la  an  answer  to  It- 
I  think  it  meaAtB  an  answer,  and  certainly 
it  Is  not  answered  1^  rimply  saying  a  ^tevlse* 
is  a  devl8&  When  the  question  arose  wheth- 
er a  street  or  auburban  ralhroad  chartered 
by  local  authority  was  a  railroad  within  Iho 
meaning  of  Uiose  clauses  of'  tiie  Constitution 
rating  to  the  fixing  of  rates  and  the  mode  of 
assessment  for  the  purpose  of  taxation,  it 
waa  not  thout^t  a  sufflcloit  answ«  to  say 
a  railroad  is  a  railroad.  On  the  contrary, 
it  was  held  that  although  rallroada  in  a  gen- 
enU  sens^  street  railroads  and  suburban  rail- 
roads diartered  by  cities  or  counties  are  not 
tbe  railroads  contranplated  by  those  pro- 
visions of  the  Constitntton.  And  so  in  a 
great  number  and  variety  of  Instances  thi» 
court  and  other  courts  have  plac^  a  nar- 
rower or  more  liberal  construction  upon  con* 
stltntlonal  and  statntwy  provisions  thai* 
their  literal  terms  would  Justify,  and  thiv 
upon  conslderatlona  In  no  wise  different  fran 
those  urged  by  the  appelant  againat  the  lit- 
raal  construction  ot  the  provision  In  qnea- 
tkm  here.  Allowing  any  weight  to  the  prin- 
ciple of  dls43rlmtnatl<m  plainly  evident  In  the 
terma  of  the  Oonstitatlon  and  consistently 
enforced  by  the  commentators  upon  tiila 
f eatnro  of  the  dvU  law,  it  would  certainly  bo 
permissible  to  hold  that  a  devise  made  In 
fulfillment  of  a  contract  for  the  personal 
services  of  a  married  woman  In  nursing  an<l 
caring  for  an  Infirm  and  helpless  old  man 
during  tbe  last  yeara  hla  life  Is  not  tb» 
devise  contemplated  by.  a  dause  of  ttie  Con- 
stitution—when  tt  la  coupled  with  oth^ 
modes  of  transfer,  always  gratnltons  in  the- 
case  of  gift  and  descent— and,  vrltb  rare  ex- 
ceptions, equally  grattiltous  In  cases  of  be- 
quest or  devls&  According  to  the  rule  "noe- 
dtur  a  Boclls'*  onlty  gratuitous  bequeste  and 
devises  an  meant 

But  it  Is  not  with  this  questlcm  of  ctm- 
stmctlon  that  I  am  so  i»rtlcularly  concern- 
ed. It  Is  not  decided,  and  may  never  call  for 
a  decision.  I  take  sharper  Issue  with  the 
adhesion  of  Justices  SHAW,  AKGBU^Oim, 
and  HcrARLAND  to  what  was  held  In  de- 
partment viz.,  that  there  was  no  evldaic* 
"even  trading  to  show  a  contract  In  any  way 
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relating  to  the  land  In  quentiott."  There  was, 
Id  my  opinion,  not  onjy  srane  Bobatantlal 
evidjence  tending  to  prove  Buch  a  contract, 
bnt  there  was  evidence  very  direct  and  very 
convincing  to  that  effect  The  opinion  deliv- 
ered In  department  gives  the  general  features 
of  the  case,  but  entirely  falls  to  state  the 
most  Important  and  direct  evidence  bearing 
upon  this  point  It  quotes  from  the  wIU  a 
declaration  to  the  eCTect  that  it  is  made  with- 
out the  knowledge  of  Mrs.  Wyman,  and  not 
as  a  payment  of  her  services,  but  merely  be- 
cause of  the  testator's  desire  that  she  should 
have  the  property  In  preference  to  his  dis- 
tant relatives.  It  does  not  notice  the  state- 
mmts  contained  in  Mis.  Wyman's  letter 
commenced  on  the  12th  of  August  and  finish- 
ed on  the  14th,  In  wliich  she  eicplalns  that 
the  visit  of  ho'self  and  Uncle  Davie  to  Santa 
Maria  for  the  purpose  of  having  his  will 
drawn  and  executed  Is  being  postponed  from 
day  to  day  on  account  of  his  illness,  and  In 
which  she  says:  "He  Is  going  to  make  bis 
win  tomorrow  he  has  bin  talking  to  me  a 
long  time  this  morning  telling  me  what  to 
do  and  how  to  get  along  and  what  be  wants 
done  wltb  his  things  bis  mules  I  have  to  keep 
as  long  as  they  live  on  this  ranch  they  are 
down,  on  John  Bices  place  now  on  pasture 
he  said  Again  this  morning  that  he  was  go- 
ing to  leave  me  everything  he  bad  in  the 
world."  This  is  especially  significant  The 
will  was  made  on  the  18th  of  August  and 
contains  a  clause  providing  for  the  mules. 
This  not  only  shows  the  falsity  of  the  dec- 
laration that  the  devise  of  everything  to  her 
was  without  her  knowledge;  It  shows  that 
she  was  fully  Informed  as  to  the  details  of 
the  provisions  of  the  will  In  other  respects; 
and  this  false  declaration  is  coupled  with  a 
statement  of  his  motive  In  making  the  will 
equally  opposed  to  Mrs.  Wyman's  repeated 
statements  in  her  letters  to  her  husband  to 
the  effect  that  he  had  promised  to  give  her 
everything,  the  evident  design  being  to  de- 
feat any  claim  on  the  part  of  the  husband, 
fron)  whom  she  sought  a  divorce  as  soon  as 
the  property  was  distributed  to  her.  Anoth- 
er item  of  conflicting  evidence  not  entitled 
to  be  considered  on  a  motion  for  a  nonsuit 
but  to  which  an  undue  significance  is  accoi-d- 
ed  In  the  department  opinion,  Is  the  refusal 
of  Mrs.  Wyman  to  ask  for  a  promise  In  writ- 
ing. Her  whole  letter,  from  which  a  few 
lines  are  quoted,  and  the  whole  correspond- 
ence show  that  the  reason  why  she  refused 
to  ask  for  a  written  promise  was  because 
she  was  afraid  of  alarming  Uncle  Davie's 
su^ici<»is  by  asking  for  a  writing,  and 
thooght  It  more  prudent  to  trust  to  his  tul- 
flllment  of  his  repeated  oral  promises — a 
point  in  which  her  judgment  was  vindicat- 
ed by  the  result  Another  significant  pas- 
sage from  a  letter  of  May  23d  Is  the  follow- 
Ipg  la  reference  to  this  particular  land: 
"uncle  Davie  is  going  to  buUd  A  new  house 
and -dig  an  axtlsltHi  well  and  fix  up  thing 
down  their  and  we  are  going  to  go  down 


thehr  to  live  that  Is  the  way  te  Is  talking  now 
he  sais  he  wants  to  fix  up  A  good  home  for 
me  when  he  is  gon  so  I  will  not  have  to  work 
out  any  more  he  is  going  to  have  everything 
fine  now  I  tell  you;  if  he  lives  long  eoogb 
to  fix  it  up  t<x  me  and  he  sais  If  he  dont  live 
to  fix  it  up  he  wants  me  to  carrle  ont  bis 
plans  BO  he  can  see  me  working  at  It  when 
be  Is  in  the  spirit  life  and  I  tell  him  all  rite 
I  wUl  do  it"  Writing  July  16th  she  says: 
"you  know  that  be  told  me  just  yesterday 
that  when  we  get  down  their  in  our  own 
house  and  get  In  the  fall  rent  which  will 
come  In  November  Hiea  he  Is  going  to  fix  up 
his  business  and  he  is  going  to  will  me  every- 
thing be  has  In  the  worid.**  In  the  same  let- 
ter she  tells  of  the  burning  of  a  former  will 
and  proceeds:  "now  be  will  make  one  to  me 
some  of  these  days  be  fore  long  he  told  me 
so  yesterday  and  vryman  my  Dear  If  can 
get  that  then  you  nor  me  will  not  have  to 
wOTk  so  hard  any  more  nor  we  will  not  have 
to  be  apart  we  can  live  whrae  we  please  we 
will  have  an  Income  that  will  support  na 
and  more  ta"  Again,  referring  to  this  land, 
she  says:  "nncie  Davie  says  be  will  Be 
Redy  to  die  when  ve  get  down  their  in  the 
new  bouse  get  the  well  di«  and  the  duck 
pond  full  of  waiter  get  me  all  fixed  to  live 
then  he  will  want  to  die  and  get  out  of  my 
way."  Bnt  it  is  not  to  these  or  any  number 
of  Isolated  expressiona  gathered  firom  her 
letters  that  attention  shonld  be  confined, 
persuasive  as  tbey  are  as  to  the  fact  that 
Uncle  Davie  had  promised  to  leave  her  all 
his  property  generally,  and  tbte  ranch  in  par- 
ticular, In  consideration  of  her  services.  The 
whole  tenor  ot  the  correspondence,  and  the 
circumstances.  Including  the  making  of  the 
will,  all  tend  to  show  tiiat  there  was  a  con- 
tract based  upon  a  suflflcient  consideration, 
that  such  a  will  should  be  made  Tlie  order 
granting  a  nonsuit  cannot  be  sustained  upon 
the  ground  that  there  was  no  evidence  of  a 
contract  relating  to  this  land,  and  there  Is 
greater  reason  to  suppose  it  was  in  fact 
based  upon  Justice  VAN  DYEG'8  construc- 
tion of  the  Constitution  and  Code  in  their 
definition  of  separate  property. 

We  concur:  UENSHAW,  J.;  LOBIGAN. 

J, 

U7  Cal.  810 

GLASSELL  v.  GIASSELL  et  al.  CL.  A.  1,344.) 
(Supreme  Court  of  California.  Aug.  9,  1005.) 
1.  LncETATiONB— Waives   of  Detehsb— Bk- 

FUOIATION  BT  WlIX. 

Wliere  a  will  expressly  enumerates  vartons 
obligations  of  testator,  and  directs  the  exec- 
utors to  pay  the  obligations  so  enumerated  with- 
out reference  to  any  law  of  limitations,  "which 
I  positively  repudiate  and  waive,'*  such  waiver 
of  the  defense  of  limitations  against  the  ehum- 
erated  obligations  is  binding  oq  the  executors, 
and  enforceable  against  them  in  a  suit  brouaiit 
by  one  of  the  enumerated  creditors  on  his 
Claim. 

[Ed.  Note. — For  cases  in  point  see  vol.  22. 
Cent  Dig. .  Bxecoton  mod  Adialaistratom.  | 
751.]  ^ 
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2.  APPEAI/— RiTIBW  OF  FACW— OoHOtUKVE- 

HK88  or  FinoiKO. 

When  then  Is  a  material  conflict  fn  the 
evidence,  the  flndlnK  of  the  trial  court  Is  oon- 
dusive  on  appeal. 

[Kd.  Note. — For  cases  in  point,  see  toI.  3. 
Cent  Dig.  Appeal  and  Error,  fi|  3935-3937.1 

8.  Guardian  and  Waed  — Bai^nce  Dub 
Wabd— Allowance  or  Ihtbbebt— Mibcor- 
DUCT  OF  Quardtan. 

Where  a  gtiardian,  npMi  Ae  receipt  of  hia 
ward's  money.  immediatelT  convwted  the  same 
to  his  own  use,  deposited  it  in  his  own  name  in 
bank,  and  used  the  same  in  his  own  business, 
minaled  with  his  own  funds,  without  an?  an- 
thoritr  from  the  court  so  to  do,  and  never  filed 
an  inveotory  or  appraisement,  nor  rendered  an 
account  as  guardian,  nor  kept  an  account  upCHi 
his  books  from  which  an  accounting  could  be 
rendered,  it  was  not  error  to  allow  the  ward 
compound  interest  on  the  amount  due  him,  al- 
though the  guardian  was  guilty  of  no  fraud  in 
his  use  of  the  ward's  money. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent  Dig.  Guardian  and  Ward,  {  25B.] 

4.  SaUE— COICPENSATION   or  GUABDIAN— DB- 

KIAL. 

Nor  was  it  error  to  refuse  compeoBation 

to  the  guardian  under  the  circumstances. 

[Ed.  Note. — For  cases  In  point,  see  vol.  25, 
Cent.  Dig.  Guardian  and  Ward,  §8  506,  507.] 

6l  Trial,— Fin  Din  oa— Issues  Not  Raised. 

The  court  need  not  find  on  an  issue  not 
raised  by  the  pleadings. 

[Ed.  Note. — For  cases  ia  point,  we  ToL  46, 
Gent.  Dig.  Trial,  (  935.] 

6L  Same. 

There  need  be  no  finding  npon  an  Issue 
of  laches  where  there  Is  no  evidence  upon  which 
a  finding  of  laches  conid  be  based. 

[Ed.  Note. — For  caRea  in  point,  see  voL  46| 
Cei-t  Dig.  Trial,  |  »35.] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Luclen  Shaw, 
Judge. 

Action  by  Alfred  T^elgh  Glassell  against 
Andrew  Glassell  and  another,  executors  of 
the  estate  of  Andrew  Glassell,  deceased. 
Prom  a  Judgment  for  plaintirf  and  from  an 
order  denying  a  new  trial,  defendants  ap- 
peal. Affirmed. 

Rehearing  denied  September  6,  1905. 

McNutt  &  Hannon,  for  appellant!.  Steidi- 
ens  &  Stephens,  for  respondent 

McFABIiAND,  J.  The  deceased,  Andrew 
Glassell,  was  ttae  fother  and  tlie  giurdian  of 
the  parson  and  estate  of  the  platntUC  taer^ 
and  this  action  Is  Iwooght  for  the  recovery 
of  money  alleged  to  be  dne  from  deceased  as 
■och  {TiuuFdlan.  Tbe  case  was  tried  without 
a  jury,  and  the  court  made  findings  and  ren- 
dered Judgment  In  favor  of  plalntlfl  fw  a 
certain  sum  of  money  found  to  bave  been 
due  by  the  deceased  as  such  guardian  to  the 
plaintiff.  From  this  Judgment  and  from  an 
wder  denying  their  motion  for  a  new  trial, 
defendants  appeal. 

The  deceased  was  appointed  and  qualified 
as  guardian  of  pialntlft  in  September,  1880, 
at  wblch  time  plaintiff  iras  a  minor.  He  at- 
tained bU  ma]<»ity  on  the  21th  day  of  Att> 
gost^  1897.   Decessed  died  testate  on  tho 


28tli  day  ot  January,  1901,  and  tbis  action 
was  commenced  on  December  4,  1001,  and 
am>ellanti  pleaded  and  contend  that  the  a(> 
tion  was  barred  by  subdivision  1  of  section 
339,  Code  of  avll  Procedure,  which  provides 
that  "an  action  upon  a  contract,  obligation, 
or  liability,  not  founded  on  an  instrument  in 
writing,"  is  barred  In  two  years.  It  appears 
that  when  plaintitF  became  of  age  the  de- 
ceased did  not  render  any  account  as  guard- 
ian, but  c<mtinued  to  manage  the  ward's 
pn^rty  as  before;  and,  although  the  strict 
relation  of  guardian  and  ward  had  ceased  at 
the  ward's  majority,  still  a  fiduciary  relation 
conUnned,  and  in  such  a  case  the  anthorl- 
tiee  are  somewhat  conflicting  as  to  when  an 
action  against  the  former  guardian  will  be 
barred.  But  in  the  case  at  bar  we  need  not 
discuss  Uils  general  subject,  for,  la  our  opin- 
ion, the  will  of  the  deceased  settles  the  ques- 
tion against  apptilanta^  contention.  The 
plaintiff  was  the  son  of  the  deceased,  and 
he,  togettwr  with  eight  brothers  and  Osteta, 
all  childm  of  the  deceased,  became  oitltled 
to  certain  pn^ierty  as  heirs  of  their  maternal 
grandfather,  Dr.  H,  H.  Toland,  and  this  was 
the  propwty  which  went  into  the  hands  of 
the  deceased  as  guardian;  the  deceased  be- 
log  also  guardian  for  seroal  of  the  other 
children  who  were  minors.  In  his  will  the 
deceased  refers  to  this  property  of  his  chit 
dren,  and  says:  "After  the  paym«it  of  my 
Just  debts— inclutdve  of  balances  due  A  pay- 
able to  my  dblldren  or  any  of  th«n  on  ac- 
count of  mon^  received  by  me  for  tbelr 
use  from  property  derived  from  their  grand- 
father. Dr.  H.  H.  Toland,"  etc.;  and  ha 
states  certain  balances  due  some  of  them, 
and,  among  others,  a  certain  money  balance 
due  the  plaintiff  herein.  Afterwards,  In  a 
codicil,  he  refers  to  a  note  wbi&i  he  owed 
to  one  O,  A.  Ware,  and  says:  "I  hereby  ex- 
pressly request  my  executors  to  pay  this  and 
all  other  notes  and  obligations  referred  to  in 
this  will  without  reference  to  any  law  of 
llmitatlonB  wblch  I  positively  repudiate  & 
waive."  This  language  clearly  refers  to  all 
his  obligations,  including  tiiose  to  plaintiff 
and  the  other  wards.  It  Is  not  within  the 
rule  that  a  mere  acknowledgment  of  a  debt 
made  to  a  stranger,  and  not  to  the  creditor. 
Is  not  binding.  Such  an  acknowledgment  is 
generally  made  without  reference  to  the 
statute  of  limitations,  and  without  Intent  to 
make  a  binding  contract  In  the  case  at  bar 
the  testator,  having  referred  to  varioua  ob- 
ligations, and  expressly  stated  his  obligation 
as  guardian  to  req>ondent  the  acknowledg- 
ment and  waiver  were  clearly  to  and  for  the 
direct  benefit  of  respondent;  and  In  our  opin- 
ion the  testator  clearly  bad  the  right  to  make 
such  waiver.  Indeed,  the  clause  of  the  will 
of  the  testator,  waiving  and  repudiating  the 
statute  of  limitations  and  expressly  directing 
his  executors  to  pay  all  obligations  notwltli- 
standlng  such  statute,  is  a  part  of  bis  testa- 
mentary disposition  of  his  property,  which 
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he  had  the  right  to  make,  and  which  his  ex- 
ecutors should  Miforce.  He  certainly  could 
hare  directly  bequeathed  to  respondent 
whatevOT  balance  there  might  be  In  bis  fa- 
vor on  a  fair  and  correct  gquarlng  of  the  ac- 
count, without  reference  to  time  or  limita- 
tions; and  that  la  substantially  what  he  did. 
He  expressed  on  the  face  of  bis  will  his  In- 
tent that  all  his  actual  obligations,  Includ- 
ing that  to  respondent,  should  be  paid  with- 
out ref^ence  to  the  law  of  limitations;  and 
there  Is  no  good  reason  why  that  testamen- 
tary Intent  should  not  be  carried  out  by  bis 
executors  as  well  as  any  other  part  of  the 
will.  It  la  contended  by  appellants  that  In 
1897,  after  re^ndent's  majority,  there  was 
a  final  settiement  between  him  and  the  de- 
ceased of  all  mattCT  growing  out  of  the 
guardianship.  There  la,  no  doubt;  some 
plausibility  In  this  contention;  but  in  the  ev- 
idence as  to  the  alleged  settlement  there  was 
clearly  a  material  conflict  and  therefore  we 
■cannot  disturb  the  findings  of  the  trial  court 
tliat  there  was  not  such  a  settlement. 

The  court  below  allowed  interest  on  the 
■amounts  found  due  at  7  per  cent  per  annum, 
compounded  annually,  and  appellants  con- 
tend that  the  court  erred  in  allowing  com- 
pound Interest  There  la  no  fraud  charged 
-or  found  against  the  deceased  touching  hla 
■conduct  as  guardian.  The  court  found,  how- 
«Ter,  upon  sufficient  evidence  "that  upon  the 
receipt  of  said  sums  of  money  by  the  said 
deceased  he  immediately  converted  the  same 
to  his  own  use,  deiHMitlng  such  and  all  of 
said  sums  to  big  own  account  In  his  own 
name  in  the  bank  where  he  kept  his  indlvld- 
aal  account  and  that  the  said  sums  of  mon- 
ey were  Intermingled  with  the  funds  of  the 
said  deceased,  and  all  of  said  sums  of  mon- 
ey were  used  by  the  said  Andrew  Glassell, 
deceased*  In  his  own  business,  mingled  with 
his  own  funds  In  various  Investments";  that 
"said  deceased  never  filed  an  Inventory  or 
appraisement  and  never  rendered  any  ac- 
count In  either  of  such  guardianships,  and 
never  kept  any  account  upon  Ma  books  from 
which  a  proper  accounting  could  be  render- 
ed to  the  said  court";  and  that  "the  said  de- 
ceased, as  guardian,  never  obtained  any  or- 
der from  the  court  authorizing  him  to  use 
any  of  the  funds  of  the  said  plaintiff  In  the 
manner  hereinbefore  referred  to,  or  In  any 
manner  whatever."  Under  these  circum- 
stances we  cannot  say  that  the  allowance  of 
compound  interest  was  erroneous.  Estate  of 
@tott  S2  CaJ.  403;  In  re  Eschrlch.  85  CaL 
24  Pac.  634;  Estate  of  Cousins,  111  Cat. 
441,  44  Pac  182;  In  re  Clary,  112  Cal.  292, 
44  Pac.  &69.  And  for  the  above  reasons,  and 
others  given  by  the  court  below.  It  was  not 
erroneous  to  refuse  compensation  to  the 
guardian. 

It  \a  objected  that  the  court  did  not  find 
■on  the  question  of  the  laches  of  respondent 
In  answer  to  this  point  it  is  sufficient  to  say, 
first  that  thli  Issue  was  not  made  by  the 
pleadings,  and,  in  the  seccmd  place,  there 
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was  no  evidence  npon  which  the  court  conltt 
have  found  such  laches. 

The  foregoing  are  all  the  polnto  which  call 
for  special  notice.  The  correctness  of  the 
settlement  of  the  account  by  the  court  is  8i» 
talned  by  the  evidence,  and  Is,  Indeed,  not 
very  seriously  contested  by  appellants. 

It  Is  proper  to  stat^  In  Justice  to  the  men>- 
ory  of  the  deceased,  Andrew  Glassell,  that 
he  never  Intended  to  vrong  respondent  or 
any  of  his  wards.  Be  was  an  able  and  con- 
scientious business  man,  and  no  doubt  used 
the  funds  of  his  wards  to  their  advantage^ 
He  accumulated  a  large  fortune.  In  compar- 
ison with  which  the  property  h^d  by  him  as 
guardian  of  his  ward's  estate  was  small; 
and  he  left  nearly  all  of  this  fortune  to  his 
children — the  respondent  her^n  receiving  of 
this  fortune  about  $100,000.  The  adverse 
criticism  by  ai^ellants  that  under  these  dr- 
cumstances  respondent  ^ould  not  have 
brought  this  action  against  his  father's  es- 
tate, merely  raises  questions  of  sentiment 
and  good  taste.  It  does  not  affect  the  legal 
merits  of  the  action. 

The  judgment  and  order  appealed  from 
are  affirmed. 

We  concnri  LOBIGAN,  J.;  HENSHAW, 
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Ex  parte  BERRY.    (Cr.  1,229.) 
(Supreme  Court  of  California.  Aug.  10;  1905i) 

1.  MuniCIPAI.  OOBFOBATIOKS— OBDINANCXS— 

Beasonableitbss — Burden  or  Pboof. 
The  burden  of  showing  an  ordinance  on- 
reasonable  is  on  the  one  attacking  it  on  that 
ground. 

Si  CouBTS— JunioiAL  Notice— Automobiles, 
Under  Code  Civ,  Proc.  S  1875,  enacting  that 
the  court  will  take  judicial  notice  of  the  true 
signification  of  all  Eoglish  words  and  phrases, 
the  courts  have  common  and  cuneat  knoiriedge 
relating  to  automobiles. 

S.  Coumrr  OBOiNAncs  —  Rbabonablenbss — 

AUTOHOBIL.!  ReGULATIONB. 

A  county  ordinance  prohibiting  the  running 
of  automobiles  on  country  roads  between  sDDset 
and  sunrise  is  not  unreasonable. 

In  Bank.  AppUcatl<m  by  Thomas  O.  Be^ 
17  a  writ  of  habeas  corpns  to  obtain  his 
release  from  custody  on  a  charge  of  violating 

an  ordinance^   Writ  discharged. 

Chick erlng  &  Gregory,  for  petitioner. 
ThoflL  P.  BoyHt  DiBt  Atty.,  for  respondent 

McFAEIiAND,  J.  There  was  an  ordinance 
of  the  board  of  supervisors  of  the  county  of 
Marin,  Cal.,  which,  after  prohibiting  the  use 
of  automobiles  on  certain  parts  of  8<xne  of 
the  public  roads  of  that  county  and  regulat- 
ing their  use  In  other  respects,  provides  aa 
follows:  "Sec.  8.  No  person  shall  run  an 
automobile  on  any  of  the  said  unprohibited 
highways  of  Harln  county  between  the  hours 
of  sunset  of  any  day  and  of  sunrise  on  the 
day  following;"  and  a  violation  of  the  sec- 
tion Is  made  punishable  bj[  a  fine  or  Imprlsoo* 
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men!  Hie  aboTe-named  Thomas  O.  Ber^ 
TBS  conrlcted  of  a  vtolatloD  of  said  secti<m 
8,  and  Jodgment  was  rendered  agaioat  Mm 
smtenclDg  Mm  to  imprla(»unait  He  appeal- 
ed to  tlie  superior  court  of  Mid  coimQr,  and 
tbe  jndgm«it  was  there  affirmed.  Thoeop- 
on  this  preaoit  appUcatton  Is  made  on  hlft 
behalf  Cor  a  writ  of  habeaa  corpus,  and  Us 
diacharge  is  asked  upon  the  ground  that  sold 
section  8  of  the  ordlnaxice  la  Invalid  and  void 
for  certain  assigned  reasons. 

There  la  nothing  In  any  of  the  positions 
taken  by  petitlimtt  which  requires  i^edal 
notice,  except  the  position  that  the  prorlslon 
of  the  ordinance  here  in  question  Is  void  be* 
canse  unreasonable:  uid,  in  our  opinion,  that 
posltlim  la  not  tenable.  When  the  validity 
of  an  ordinance  is  attacked  on  the  ground 
that  U  is  nnreasonable»  the  bnrden  of  show- 
ing Its  unreasonablaees  la  vptm  the  person 
attacking  It  In  Ex  parte  Haskell,  112  Cal. 
412,  44  Pac.  72S,  S2  L.  Ed.  527,  where  an 
wdtnance  was  attacked  for  reasons  similar 
to  those  asserted  In  the  case  at  bar,  the  court 
said:  "A  mimlclpal  ordinance  must  be  very 
clearly  obnoxious  to  such  objections  as  those 
made,  or  some  one  of  them,  before  it  will  be 
declared  invalid  by  the  courts.  Every  In- 
tendment Is  to  be  Indulged  in  favor  of  its 
validity,  and  all  doubts  resolved  In  a  way  to 
u^old  the  lawmaking  poww ;  and  a  contrary 
conclusion  will  never  be  reached  upon  light 
oonslderation.'*  In  the  case  at  bar  there  Is 
nothing  in  the  record  to  show  anything  about 
the  alleged  unreasonableness  of  the  ordinance 
txeept  the  ordinance  Itself,  and  the  burd^  Is 
aa  tbe  petitioner  to  maintain  tba^  upim  Its 
tace^  tbe  ordinance  is  unreasonable.  There  is 
nothing  In  tbe  record  wUch  shows  with  any 
partlcnlarity  what  an  automobile  ls»  and,  ^ 
course^  a  court  could  not  declare  unreascm- 
able  a  regulatlim  about  something  of  whldi  it 
has  no  knowledge.  Tboc^ore,  in  cxdet  to  at 
all  consider  the  questhm  hare  Involved,  we 
most  assume  judicial  knowle^  of  an  an- 
tomobUe  and  its  characteristics  and  the  con- 
sequences of  ito  use^  under  the  stetnto^  pro- 
Tlalon  that  courts  take  Judicial  notice  "of 
the  true  aigniflcance  of  all  English  words  and 
phrases.*'  Sectitnlt  IBIS,  Oode  Olv.  Frob  We 
may  assume,  therefore,  to  have  what  Is  com- 
mon and  current  knowledge  about  an  auto- 
moblto.  Its  use  as  a  vehicle  tm  tnvtfing  is 
coQvarattTely  recent  It  makes  an  unusual 
noise.  It  can  b^  and  tmally  la,  made  to  go 
4H1  common  roads  at  gieat  Ttfodty^-at  a 
speed  many  times  greater  than  that  at  ordi- 
nary vehidee  hauled  by  animals;  and,  be- 
yimd  donbt.  It  is  highly  dangerous  when  used 
on  country  roads,  putting  to  great  hazard 
tbe  safety  and  Uvea  of  the  mass  of  the  peo- 
pie  who  travel  on  such  roads  in  yefaiciee 
drawn  taorsea.  Fearful  acddenta  to  per- 
sons driving  animals  whldi  are  frightened  in- 
to unmanageable  terror  by  automoMlea  are  of 
eomraoQ  occurrence.  And  while  there  are  ns- 
ually  laws  regulating  and  limiting  the  q^eed 


at  which  th^  may  be  driven,  it  Is  matte  of 
common  knowledge  that  these  laws  are  fre- 
quently violated,  and  that  it  la  exceedingly 
difflcblt  for  officers,  even  In  the  daytime,  to 
stop  them  whoi  going  at  forbidden  speed, 
and  arrest  tbe  drivers.  And  It  is  apparent 
that  this  would  be  much  more  difficult  to  do 
in  the  nighttime.  Moreover,  in  the  nighttime 
even  those  drivers  of  automobiles  who  might 
be  considerate  of  the  safety  of  others  would 
not  be  able  to  see  an  approaching  team  In 
time  to  take  the  proper  precautlona.  GtMiBld- 
ering  these  matters,  and  many  others  which 
ml^t  be  BU^ested,  we  see  noOilng  unreason- 
able in  tbe  regulation — and  it  is  only  a  regu- 
lation—which forbids  the  use  of  automobiles 
on  country  roads  In  the  nighttime.  Of  course, 
if  tbe  use  of  automobiles  gradually  becomes 
more  common,  there  may  come  a  time  when 
an  ordinance  like  tbe  one  here  in  question 
would  be  nnre&Bonable.  As  country  horses 
are  frequently  driven  Into  cities  and  towns, 
many  of  them  will  gradually  become  accus- 
tomed to  the  sight  of  automobiles,  and  the 
danger  of  their  use  on  country  roads  will 
grow  less.  But  the  supervlsora  who  passed 
this  ordinance  were  dealing  with  present  con- 
ditions in  Marin  county,  and  we  are  not  pre- 
pared to  say  judicially  that  under  present 
conditions  the  ordinance  Is  so  unreasonable 
as  to  be  void. 

We  do  not  think  it  necessary  to  discuss 
the  question  further,  because  a  g^eral  law 
has  recently  been  passed  by  tbe  State  Legis- 
lature which  probably  supersedes  tbe  ordi- 
nance here  in  question,  and  the  decision  of 
the  case  at  bar  will  not  be  of  much  value  as 
a  precedent. 

The  person  on  whose  behalf  this  writ  was 
applied  for  Is  remanded  to  the  custody  of  the 
sheriff,  and  the  writ  is  discharged. 

We  concur:  BBATTT.  O.  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;  VANDYKE,  J.;  LORI- 
GAN,  J. 
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SPINKS  V.  GLARE  et  al.  (L.  A.  1,378.) 
(Supreme  Coart  ot  California.  Aug.  6,  1905.) 

1.  Contract  —  Bbscissxon  —  Faub  Rbpbe- 
sentations. 

A  cofitract  may  not  be  rescinded  on  the 
ground  of  fraudulent  representations  unless  tbe 

representations  were  believed  and  acted  upon. 

[Ed.  Note. — For  cases  in  point,  see  voL  11, 
Cent  Dig.  Contracts,  §g  11C3. 1164] 

2.  EzoHANOB  or  FaopBBTr— Bisaisatoii  — 
EviDENOB— Sirmoncnor. 

In  an  action  to  rescind  an  exchange  of 

Slaintiffs  real  estato  for  corporate  stock,  evl- 
ence  considered,  and  held  sufficient  to  show 
that  the  exchange  was  not  brought  about  by 
plaintiffs  having  acted  on  any  false  representa- 
tions of  defendants. 

S.  Sake  — FsAun  — AoENor— Duunos  Be- 
tween Fbinoipax.  and  Aqent. 

Where  defendants  were  authorized  by  plain- 
tiff to  sell  real  estate,  and  placed  a  sign,  with 
their  names  thereoL  on  the  property,  and  re- 
ceived one  or  two  mtaa,  which  they  submitted 
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to  idalntiff,  and  whidi  were  declined,  and  snb- 
seguently  plaintiff,  having  ioTestigated  certain 
corporate  Btock,  transferred  the  real  estate  to 
the  agents  in  exchange  for  stock  in  the  corpora- 
tion belon^nf  to  them,  there  VM  no  anch  rela- 
tion of  principal  and  agent  aa  oonid  affect  the 
validity  of  the  exchange. 

4.  Habiclbss  Erbob—Evideitce— Exclusion. 

Where,  in  an  action  to  rescind  an  exchange 
of  plaintiff's  real  estate  for  corporate  stock  be- 
longing to  defendants,  plaintiff  was  not  permit- 
ted to  answer  a  question  as  to  what  effect  it 
would  have  had  upon  him  if  defendants  had  told 
him  that  they  wRre  exchanging  their  own  shares 
instead  f>f  those  of  any  other  person,  any  errcnr 
in  the  mline  was  not  prejudicial,  plaintiff  im- 
mediately thereafter  stating  that  defendants' 
representations  that  they  were  not  disposing  of 
their  stock  was  one  of  the  inducements  which 
brought  about  the  transaction. 

5.  EIXCnANOB  OF  Fbopbbtt— Bbbcissiox— Et- 
IDESCE. 

Where,  In  an  action  to  rescind  an  exchange 
of  plaintiffs  real  eBtate  for  corporate  stock,  it 
was  stinalated  that  the  real  estate  exceeded  the 
valne  of  the  stock  by  a  certain  sum,  basing  the 
value  of  the  stock  on  the  market  value,  ana  that 
plaintiff  had  suffered  financial  damage  to  such 
extent,  there  was  no  error  in  limiting  plaintiff, 
in  the  introduction  of  evidence  as  to  the  value 
of  stock,  to  the  market  value  as  fixed  by  sales 
on  a  neighboring  market,  and  in  not  allowing 
plaintiff  to  prove  the  value  of  the  property  or 
assets,  or  to  show  that  the  quoted  market  valae 
was  greater  than  the  intrinsic  value  of  the 
stock. 

6.  WTTRESSEs—BxAuinATZON— Repetition  of 

QUKSTIONS. 

There  was  no  error  in  not  permitting  a 
witness  to  answer  questions  which  iiad  been 
folly  answered  by  him  in  testimony  previously 
given. 

[Ed.  Note. — For  cases  In  point,  see  vol.  00, 
Cent.  Dig.  Witnesses.  H  827.  82&1 

7.  Exchange  op  Pbopeett— Rescission— Ev- 
idence. 

In  an  action  to  rescind  an  exchange  of  real 
estate  for  oil  stock,  evidence  as  to  the  amounts 
expended  in  exploration  for  oil  on  the  lands  of 
the  corporation  prior  to  its  formation  was  prop- 
erly excluded. 

8.  Evidence— Opinion  op  Witness. 

A  question  to  a  witness  as  to  whether  in 
his  opinion  there  was  any  such  stable,  fixed, 
or  steady  market  price  for  shares  of  stock  in 
corporations  in  that  neighborliood  that  the  de- 
mand would  have  withstood  the  putting  upon 
the  market  of  shares  to  tlie  amount  of  all  those 
exchanged  was  incompetent  as  calling  for  an 
opinion. 

9.  Appeai,  —  Habhless  Ebbok— Etiderc:^' 

Competency. 

In  an  action  to  rescind  an  exchange  of  real 
estate  for  the  stock  of  an  oil  company  there  was 
no  prejudicial  error  in  sustaining  an  objection  to 
a  question  to  a  witness  on  direct  examination 
as  to  whether  the  market  quotations  of  such 
oil  stocks  would  be  a  fair  criterion  upon  which 
to  value  large  blocks  of  stock  or  the  total  cap- 
italization 01  oil  companies,  the  witness  imme- 
diately after  testifying  that  he  could  not  say 
whether  the  quotations  of  the  stock  of  the  com- 
ny  in  question,  by  which  the  assets  would 
ure  a  certain  sum,  would  represent  a  fair 
valuation  or  not. 

10.  Excttange  of  Pbopebtt— Fbaud— Bescis- 
sioK— Evidence. 

There  wns  no  error  in  sustaining  an  objec- 
tion to  a  quei^tion  to  defendant  as  to  whether  he 
had  any  arrangement  whatever  wltli  any  of  the 
other  stockholders  relative  to  the  delivery  of 
shares  of  stock,  or  the  manipulation  or  manage- 
ment or  Bale  of  shares  of  stock,  or  the  fixing  of 
prices  in  the  companjr  upon  toe  mariiet. 
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Department  1.  Appeal  from  Saperior 
OourC  LoB  Angeles  County;  D.  K.  Traak, 
Judge. 

Suit  bj  M.  E.  SpinkB  against  Wesley  Claik 
and  others.  From  a  Judgment  In  favor  of 
defendants,  and  from  an  order  denying  a 
new  trial,  plalntUt  appeals.  Afikmed. 

Byron  Waters  and  Waters  &  Wylle,  for 
aivellant.  Geo.  JT.  Denis,  Graven  O'Mel- 
▼eny  &  Shankland,  and  Anderson  &  Ander- 
son, for  reBpondents. 

ANGELLOTTI,  J.  This  la  an  action  to 
rescind  a  contract  whereby  certain  real  prop- 
erty of  the  plaintiff  was  exchanged  for  cer^ 
tain  oil  stock  of  defendants  Clark  &  Bryan 
In  the  Westlake  OU  Company.  The  exchange 
was  effected  June  6,  1900.  The  action  was 
commenced  September  21,  1901.  The  cause 
of  action  stated  In  the  original  complaint  was 
one  for  the  rescission  of  the  contract  upon 
the  fftoond  of  fraudulent  misr^jresentatlonB 
on  the  part  of  Clai^  &  Bryan.  On  the  trial 
the  complaint  wrb  am^ided  by  adding  tb^e* 
to  certain  allegations  designed  to  show.  In 
addition  to  the  actual  fraud  theretofore  al- 
leged, a  case  of  constructlTe  fraud,  said  al- 
legations tending  to  show  that  Clark  & 
Bryan  were  from  January  6,  1807,  to  the 
date  of  the  transaction  in  question,  the 
agents  of  plaintiff,  under  a  contract  of  em- 
ployment for  the  BOle  of  said  real  property, 
and  that  by  reason  of  such  agency  Olarfe  ft 
Bryan  became  possessed  of  lufonuatlon  as 
to  the  estimation  In  which  plaintiff  held  the 
property,  and  he  reposed  faith  and  confi- 
dence In  them  to  the  effect  that  with  refer- 
ence to  any  Bale  or  negotiation  of  said  prop- 
erty they  would  use  fhelr  efforts  to  obtain 
the  best  obtainable  price  for  him.  Anna  F. 
Leach  was  made  a  defendant  because  she 
had  before  the  commenc^ent  of  the  action 
become  the  bsMet  of  the  record  titie  to  the 
real  properly.  The  findings  and  Judgment 
were  in  favor  of  the  detendantB,  and  plain- 
tiff appeals  from  the  Judgment  entered  there- 
on, and  from  an  ord^  denying  his  motion  for 
a  new  trial. 

It  is  practically  conceded  that  as  to  de- 
fendant  Leach  the  Jndgmoit  and  order  must 
be  affirmed.  The  findings  of  the  court,  sup- 
ported  by  testimony  free  from  conflict;  are 
to  the  effect  that  she  purchased  the  real 
property  tor  a  valuable  consideration,  via., 
¥16,000,  which,  was  the  full  value  thereof, 
without  any  notice  whatever  of  ai^  dahn 
on  the  part  of  plaintiff,  and  without  any 
notice  of  any  prior  dealings  between  plain- 
tiff and  Clark  &  Bryan  with  relation  to  said 
inoperty. 

Plaintiff  oontrads  that,  alUiough  the  real 
property  may  have  found  its  way  into  the 
bands  of  an  Innocent  purchaBer  for  value, 
the  contract  of  excban};e  may  nevertheless 
be  rescinded,  and  Clai^  &  Bryan  adjudged, 
in  the  event  of  such  rescission,  to  d^ver  the 
money  received  for  such  j/tojiettj  in  lien  nS 
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the  property  Itself.  It  wHl  be  assumed'  for 
the  purposes  of  tlils  decision  that  plaintiffs 
claim  In  this  regard  is  well  founded. 

The  flndlngs  of  the  court  are  attacked 
upon  the  ground  of  Insufficiency  of  evidence 
to  sustain  them,  and  this  attack  presents  the 
main  questions  for  consideration  on  ttils  ap- 
peal. 

The  alleged  fraudulent  misrepresentations 
may,  for  the  purposes  of  the  discussion,  be 
divided  Into  two  classes,  the  first  being  rep- 
resentations of  Clark  &  Bryan  to  the  effect 
that  they  would  not  exchange  any  of  their 
stock  In  said  corjroration  for  plaintiffs  real 
property;  that  they  were  not  disposing  of 
any  of  tbeir  stock,  and  that  the  stock  whldl 
it  was  proposed  to  exchange  belonged  to  a 
stockholder  resident  in  San  Francisco;  and 
the  second  being  certain  alleged  representa- 
tions as  to  ttie  value  of  the  stock.  Its  divi- 
dend producing  capacity,  the  freedom  of  the 
corporation  from  debt,  and  that  the  quoted 
value  of  the  stock  upon  the  stock  board  was 
based  upon  the  Intrinsic  Talne  of  the  prop- 
erty of  the  corporation  and  the  merits  of  the 
business,  and  was  not  at  all  flctltlonB  or  In- 
flated In  any  way. 

To  fbe  ext«it  stated  above,  tbe  trial  court 
found  that  the  representations  of  the  first 
class  had  been  made.  An  to  tile  second  dass, 
tbe  court  found  that  none  of  the  alleged  rep- 
resentations bad  been  made,  except  a  single 
one  to  the  effect  that  the  corporation  had 
paid  2  per  cent  dividends,  and  tlil»  repre- 
sHitatlon  Qie  court  found  to  be  true.  X 
careful  examination  of  the  record  makes  It 
dear  that  the  findings  as  to  Ihe  predae  rep- 
resentations made  are  suffldently  suj^rted 
by  evidence.  Tbe  erldence  Is  also  sufficient 
to  support  the  finding  that  the  representa- 
tlcm  made  as  to  dividends  was  true. 

This  leaves  us  to  consider  toly  the  effect 
upon  the  transaction  of  the  representations 
of  the  first  dass,  viz.,  those  as  to  the  Indls- 
porition  of  Cnark  &  Bryan  to  part  with  their 
own  sto<^.  and  the  further  representation^ 
in  aid  tbeteot,  to  the  effect  that  the  stock 
to  be  transferred  belonged  to  a  Ban  Fran- 
daco  stockholder.  The  trial  comrt  found  that 
no  representation  of  any  kind  was  made  by 
defendants  to  plalndff  for  the  purpose  of 
inducing  blm  to  make  such  exchange;  that 
plaintiff  did  not  act  upon  the  fattil  of  any 
representation  made  1^  defendants,  and  coa- 
sented  to  audi  exdiange  and  made  his  con- 
veyance without  regard  to  any  such  r^pre- 
soitatlon.  It  i»  dear  tliat  If  this  finding  is' 
austalned  by  auflldent  testimony  It  is  a 
complete  answer  to  plalnttOTs  di^m.  so  ftir 
as  alleged  actual  fraud' la  cononned. 

The  well-settled  rule  In  this  regard,  as' 
stated  by  Mr.  Fomeroy,  Is  as  foUows,  t1&:  ' 
"Another  eletfent  of  a  fraudulent  misrep- 
resentation, without  which  there  can  be  no 
remedy,  legal  or  equitable,  is  that  It  must 
be  relied  upon  by  the  party  to  whom  It  Is 
made,  and  must  be  an  Immediate  cause  ot. 
bis  conduct  which  altera  his  legal  telaitKma. 


Unless  an  untrue  statement  is  believed  and 
acted  upon.  It  can  occasion  no  legal  bi- 
jury.  It  is  essential,  therefore,  fliat  the  par- 
ty addressed  should  trust  the  representation, 
and  be  so  thoroughly  Induced  by  It,  that. 
Judging  from  the  ordinary  experience  of 
mankind,  in  tbe  absence  of  It  be  would  not. 
In  all  reasonable  probability,  have  entered 
into  the  contract  or  other  transaction."  Pom- 
eroy's  Eq.  Jur.  S  800.  See,  also,  Civ.  Code, 
8  1568.  The  evidence  was  clearly  sufficient 
to  support  the  conclusion  of  the  court  that 
the  representations  under  discussion  did  not 
operate  to  Induce  action  on  the  part  of  plain- 
tiff. A  brief  statement  as  to  some  of  the 
evidence  will  make  this  plain. 

Plaintiff  purchased  the  real  property  In 
January,  1897,  through  Clark  &  Bryan,  who 
were  partners  in  the  real  estate  business, 
and  who,  in  that  transaction,  were  acting 
for  the  vendor,  a  Mrs.  Haley.  He  paid  $12,- 
000  therefor.  The  Improvements  on  the 
property  were  only  of  nominal  value,  and. 
the  rents  therefrom  were  very  small  In  pro- 
portion to  the  Investment,  and  this  condition 
continued  during  the  whole  period  of  plain- 
tiffs ownership.  He  apparently  purchased 
purely  for  purposes  of  8peculatl<m,  and,  ac- 
cording to  his  testimony,  at  once  told  Olaife 
&  Bryan  to  put  the  property  on  the  market 
for  fl5,000.  No  proposition  of  purchase  or 
exchange  that  was  satisfactory  to  him  was 
ever  made  until  the  idea  of  exchanging  tiie ' 
same  for  oil  stock  occurred  to  him.  In  tiie 
meantime  oil  in  considerable  quantities  bad 
been  discovered  In  Los  Angeles,  And  In  Jan- 
uary, 1900,  tbe  Westlake  OH  Company  waB' 
Incorporated,  both  Clark  &  Bryan  being 
among  the  original  incorporators.  CHark  was 
the  secretary.  This  company  acquired  the 
property  In  the  sappdsed  oll-beailng  terri- 
tory, and  was  successful  In  produdng  oil 
in  paying  quantities.  Prior  to  June  1,  IflfKL,  * 
three  dividends  of  2  per  cent  each  on  the- 
capital  stock  were  paid.  The  stock  was 
bought  ahd  sold  on  the  market  and  the 
property  was  aiH^arently  a  valiuble  one,  both 
in  the  eyes  of  the  public  and  those  Interested 
in  the  MniMration. 

Plaintiff  was  very  much  disappointed  in 
his  real  estate  investment  because  of  the 
failure  of  the  property  to  apprcdate  In  value, 
and  desired  some  Income  produdng  proper^ 
ty.  He  had  also  dearly  become  infected 
with  the  "oil  fever."  He  pmonally  com- 
menced investigating  as  to  the  merits  of 
Westlake  oH  stock.  He  visited  the  wells  ot 
the  company  many  times,  and  telked  to 
the  superintendent  In  charge,  and  testified 
that,  from  his  examination  on  the  field.  It' 
looked  like  a  good  prt^osltion.  He  knew 
that  dividends  were  bdng  paid.  In  his  in- 
vestigations, he  did  not  seek  any  information 
from  either-  Clark  or  Bryan,  beyond  asking 
casually  oni  chance' meetings  bow  Westlake 
was  gettihg  on,  and  receiving  the  natural  re- 
ply that  it  was  getting  on  ttiwij.  Finally, 
and  within  a  faw  days  ot  tiie  transaction  In 
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qwsttoa,  ba  had  become  lo  firmly  Impressed 
as  to  the  motts  of  Westlake  that  he  agreed 
to  acc^  the  offw  of  anothor  stockholder, 
one  Hoghe^  of  16,000  ahares  of  the  atocfc. 
for  bis  real  pxopertjr.  He  had  gone  ao  far 
a*  to  baTO  bla  alHrtract  of  title  continued  for 
ECns^ea^  and  tibere  was  ample  teatimony  to 
snppfflTt  the  conclusion  that  he  waa  fully  con- 
vinced, solely  by  reason  of  hla  own  InveBtl- 
gatlon  and  obserratltHi,  that  the  stock  was 
a  good  Inrestment.  According  to  his  state- 
ment; the  Hughes  transaction  fell  through 
(mly  because  his  wife  objected  to  signing 
the  deed,  being  doubtful  as  to  the  advlS' 
aUllty  of  the  exchange.  Tliere  was  testi- 
mony  that  he  at  this  time  said  to  a  friend: 
"I  have  been  looking  orer  this  oil  matter 
pretty  thoroughly.  I  have  q;>ent  a  good  deal 
of  time  at  it,  and  I  have  come  to  the  con- 
clusion that  Westlake  Oil  Stock  is  one  of 
the  best  oil  stocks  in  the  market  today. 

•  •   •  I  have  been  over  the  grounds. 

•  •  •  I  And  a  great  deal  of  oil  out  there. 
I  find  that  there  Is  a  great  deal  of  land  that 
Is  nndevelc^ed  in  their  territory,  and  that 
if  the  wells  that  they  put  down  will  prove  as 
good  as  the  wells  0iey  have  down  there  is  no 
failure  In  the  otmtpany.  I  aui*t  see  whtfe  It 
couid  fail." 

Under  these  clrcom stances,  he  went  to  the 
office  of  Claift  &  Bryan,  and  there  saw 
Biyan.  According  to  Bryan's  testimony, 
plaintiff  asked  him.  "What  about  Westlaker' 
and  Bryan  replied:  "Westlake  Is  a  pretty 
good  thing.  There  Is  only  one  point  to  be 
taken  Into  oonsldmtlon— If  the  wells  con- 
tinue to  pump  as  th^  are  now.  As  to  that 
you  are  Just  as  good  a  Judge  as  I  am.^  Plain- 
tiff then  asked  blm  about  trading  tAocas.  for 
his  land,  and  said  he  wanted  18,000  shares 
for  tt  Bryan  testified:  "I  told  him  It  was 
paylnx  good  diTldends,  and  real  estate  was 
quiet,  and  that  I  didn't  know  whether  we 
-wanted  to  trade  or  not  Also  that  the  stock 
was  lo  Clatfe's  exduslTe  control,  and  be 
would  bare  to  submit  the  pr(q^tlon  to 
him."  According  to  defendants*  testimony, 
beyond  subseqnoitiy  calling  SptoSa  np  on 
the  telephone  and  telling  him  they  would 
send  Lee  McGbnntil,  a  broker,  to  see  him 
In  the  matter,  this  was  the  only  personal  in- 
terview of  ^ther  of  the  defendants  with 
plaintiff  itiatiTe  to  the  exchange  of  his  pr<^ 
erty  for  stock,  priw  to  the  actual  dosing  of 
the  transaction  on  June  6th.  According  to 
defendants'  evidence  as  to  the  Interviews 
of  June  6th,  plaintiff  came^  $ttet  accepting 
tbs  pn^sltlMi,  simply  for  the  purpose  of 
dosing  the  matter  np,  giving  his  deed  and 
accepting  the  stock,  ahd  no  representation 
ot  any  kind  was  made  thereat,  exc^t  sudi 
as  may  be  imi^ied  from  the  requirement 
that  the  deed  should  be  made  to  the  San 
Francisco  stockholder  as  grantee. 

The  actual  negotiatlDnB  tor  the  exchange 
were  had  between  plaintiff  and  Lee  McCon- 
nell,  the  brtdEer  sent  by  Clark  A  Bryan  to 
plaintiff.  In  pursoaiKe  of  the  Interview  be- 


tween Bryan  and  plaintiff.  The  testimony 
of  McGmmell  Jxpmx  the  subject  of  these  no> 
gotlationa  Is  to  the  effect  that  McConnell 
approached  plaintlfl  not  as  a  confidential 
agent  at  all,  but  as  a  mere  middleman.  He 
asked  him  if  he  cared  to  entertain  a  trade 
of  his  lot  for  WesUake.  Plaintiff  replied 
that  he  would;  that  he  had  already  partly 
agreed  to  make  such  a  deed  with  Hughes, 
and  his  wife  objected  to  signing  the  deed. 
McOonnell  told  him  he  conid  offer  him  16,000 
shares,  and  plaintiff  proposed  to  make  the 
exchange  for  18,000  shares.  McOonnell  suh- 
sequenUy  met  him,  and  told  htm  his  proposi* 
Ooa  was  acc^ted,  and  that  the  matter 
should  be  closed  np  at  the  office  of  Clark  & 
Bryan,  as  it  subsequently  was.  In  his  first 
Interview  with  plaintiff  It  Is  true  that  he 
told  him  that  he  thought  that  the  stock  of- 
fered him  belonged  to  a  San  Francisco  stock- 
holder, as  he  had  been  informed.  He  also 
was  quite  positive  upon  the  proposition  that 
he  Informed  plaintiff  that  Clark  &  Bryan 
were  both  buying  and  selling  stock. 

Taking  all  this  evldouie  and  other  evi- 
dence as  to  the  circumstances  and  conduct 
of  the  parties  in  support  thereof  as  true,  as 
we  must  in  view  of  the  findings  of  the  trial 
court,  it  is  apparent  that  previous  to  any 
representation  of  any  kind  on  the  part  of 
Clark  or  Bryan  plaintiff  had.  as  the  result  of 
his  own  investigations,  determined  to  ex- 
change his  real  property  for  stock  In  this 
company,  regardless  of  the  source  from 
which  it  came;  that  he  hlmsdf  Initiated  the 
negotiatlfms  with  Clark  &  Bryan  before  the 
Hughes  proposition  had  been  finally  reject- 
ed, for  the  purpose  of  determining  wheth< 
er  be  could  not  obtain  a  better  propositioa 
from  them  than  Hughes  had  made;  that  he 
then  offered  his  land  to  them  for  18,000 
shares  of  th^  Westlake  stodc;  that  they 
had  the  right  to  assume,  and  did  assume, 
from  his  conduct  and  declarations,  that  it 
was  entirely  Immaterial  to  bim  whose  stock 
was  given  blm  for  his  lot,  theirs  or  another's, 
and  adopted  a  somewhat  elaborate  method 
of  representing  that  they  were  not  dispos- 
ing of  their  own  stock  in  this  deal,  not  with 
any  design  of  influencing  his  conduct  in  the 
matter,  but  simply  for  the  purpose  stated 
In  th^  letter  of  June  2,  1900,  to  the  San 
Frandsco  stockholder,  viz.,  to  prevent  the 
Impression  getting  out  that  they  were  sdl- 
Ing  or  trading  their  stock,  and  that  such  rep- 
resentation had  not  the  slightest  effect  in  the 
way  of  Inducing  plaintiff  to  consent  to  the 
carrying  through  of  the  predse  deal  he  had 
himself  proposed. 

The  finding  of  the  court  upon  the  issue 
raised  by  the  amendment  designed  to  show 
a  case  of  constructive  fraud  is  also  attacked. 
From  what  has  already  been  said  as  to  the 
evldoice,  It  is  manifest  that  Hien  was  am- 
ple support  therein  for  the  condnsion  that 
Clark  &  Bryan  were  not  acting  as  the  agents 
of  or  for  plaintiff  In  this  particular  trans- 
aetUm}  that  ntitlier  plaintiff  nor  any  one 
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•Iw  tbooght  that  they  mn;  that  plalnUfl 
vu  acttnff  for  himself  upon  his  own  Judg- 
ment based  upon  hia  own  InresdgatffniB  as  to 
llie  matlTe  merit  «f  Ue  real  property  and 
WeaUake  stock*  and  r^oeed  no  taltb  or  con- 
fidence wbaterer  in  Clark  ft  Bryan  In  tbe 
Miatter;  and  tbat  be  regarded  McOonnell  not 
as  bl8  agent  bound  to  obtain  for  him  tbe  beet 
bai««ln  he  could,  bnt  at  most  aa  a  mere  mld> 
dlaman*  onnlng  fimn  ovnen  o{  stock  with 
a  proposition  for  exdiange.  The  court  waa 
fnlly  Jnstlfled  hi  flndhig,  farther,  that  Olark  & 
Biyan  bad  not  by  reason  of  any  transaction 
vlth  plaintlfl^  become  possessed  of  any  In- 
CiHrmatlon  wbaterw  as  to  tbe  esttmatiim  In 
which  be  then  held  tbe  real  property,  or  his 
desire  to  dtagwse  of  the  same,  accept  as  far 
aa  anch  InfomutUm  was  given  by  bis  direct 
offer  to  tbetn  to  exdumge  tbe  same  fw  18,- 
000  shares  of  their  stock.  Under  these  dr- 
comatanoee,  the  contention  of  plalntlfl  aa  to 
the  effect  vl  the  prior  aU^ed  general  agency 
of  Clark  *  Bryan  to  aell  or  wchange  tbla 
property  would  an>ear  to  be  without  force. 

It  cannot  be  xeasonably  claimed  under  the 
•rldence  that  Clark  4b  Xtoyan  were  em 
agenta  of  plaintiff  to  any  greata  extent  than 
hetaig  orally  authorised  fai  Januazy*  18B7,  to 
put  hla  property  on  the  market  f^  $15,000, 
and  In  pnranance  of  each  aathorlaatUm  pla- 
cing and  maintaining  a  IPor  Sale**  sign,  with 
their  names  thereon,  on  the  property,  and 
retarding  the  property  as  property  conoem- 
ing  which  they  were  authorised  to  rec^ve 
«nd  communlcato  to  the  ownw  oflors  of  pur- 
chase,  expecting  to  receive  from  him  a  com- 
pensation in  tbe  ermt  ot  a  sai^  and  cm- 
cemlng  which  they  bad  submitted  one  or 
two  oflen  which  had  been  declined.  It  may 
be  conceded,  purely  for  the  purpoeea  of  this 
decision,  that  as  to  any  imposition  sulanllr 
ted  to  plaintiff  by  Glaric  ft  Bryan,  aesnmlng 
to  act  under  this  authority,  or  under  sutA 
drcnmstanoea  as  to  warrant  ]^alntUf  in  as- 
suming that  they  woe  acting  In  bis  behalf, 
dark  ft  ftyan  would  be  held  to  be  .  the 
agents  of  plalntl^  and  within  the  <^ratlon 
of  tbe  nnlrersaUy  recognised  equltoble  rule 
that  forbids  the  uniting  by  the  agent  of  his 
personal  and  his  repreeentatlye  character  In 
the  same  transaction. 

But  this  concession,  which  Is  the  ntmoet 
that  plaintiff  can  reasonably  claim,  cannot 
avail  him  her&  Gbirk  ft  B^an  were  not  as- 
suming to  act  for  him  in  thla  matter,  they 
had  acquired  no  Information  aa  to  the  desire 
or  opinltm  of  plaintiff  as  to  this  matter  by 
reason  of  their  so-called  agmcy,  there  was 
nothing  In  their  prior  dealings  which  cre- 
ated any  relation  of  trust  and  confidence  aa 
to  thia  property,  and  the  trial  court  found 
iQKm  ai^ldait  evidence  **tbat  plaintiff  did 
not  In  *  *  *  any  oC  tbe  teansaetions  set 
forth  In  tbe  cmnphdnt  relattve  to  tbe  dis- 
position of  said  property  •  •  •  relyt^on 
«r  believe  that  the  said  Clark  ft  Biyan,  m* 

Oer  of  them,  •  •  •  were  acttag  for  him 
at  aU."  In  othw  vorda^  whatever  may  be 
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aaUaa  to  any  genenl  agents  <hi  Uie  part  <tf 
Brjnn  ft  Olarii  In  regard  to  this  pnq»erty. 
It  was  a  tUng  entirely  separate  and  qpart 
from  this  transaction,  which  can  lu  no  way 
affect  Ite  vaudlty. 

Tbe  caae  ot  Buike  t.  Bouzb,  82  Gal.  108, 
28  Fae  67,  relied  up<m  by  platotiff  as  being 
*tbe  eloaeat  akin"  of  CaUfomla  cases  to  this 
case,  was  a  case  wbrae  the  property  of  the 
principal  waa  secretly  purchased  by  the 
agent  w  aubagent  in  the  very  transactlmi, 
as  ynU  as  being  a  case  where  such  agent 
was  Invested  with  some  discretion  as  to  tbe 
Ifflce  by  a  nonresident  prtodpaL  There  can 
be  no  doubt  as  to  the  correctness  of  the  de- 
cision In  that  case,  or  aa  to  tbe  aounOness  of 
the  views  expressed  In  the  <qdnlon,  but  we 
cannot  see  the  appllcathm  thereof  to  the 
caae  at  bar. 

Various  otlier  reuKms  are  advanced  by 
counsd  for  defmdante  In  support  ct  the  find- 
ings and  dedshm  of  the  trial  court,  but,  In 
view  of  onr  conduatons  upon  the  proposi- 
tions already  dlscasoed.  It  Is  nnneceaaary  to 
couBlder  them.  From  what  has  been  said. 
It  Is  apparoit  that  It  moat  be  held  hOM  tbat  ■ 
the  oonduskm  of  the  trial  court  tbat  there 
waa  no  actkmafele  fraud,  actual  or  conatroet* 
ive,  on  the  part  of  defendants^  cannot  he  dis- 
turbed. 

Certain  rulings  of  the  trial  court  excluding 
cffered  erldenee  sm  complained  <tf.  The 
plaintiff  waa  aaked  wl»t  effect  It  would  have 
had  upon  Urn  If  Hr.  Clark  had  told  Urn  at 
the  time  of  the  tranaactkm  that  It  waa  Clark 
ft  Bryan  who  vrere  enOiangtiv  the  18,000 
shares  ot  Westlake  stock  for  his  lot,  and  an 
objection  to  the  question  on  tbe  ground  that 
it  was  Inennpetuit,  Irr^evan^  and  bnmar 
terlal,  and  called  fv  a  cmeluaion  ot  the  wl^ 
neas,  was  aostalned.  If  ft  be  assumed  that 
this  ruling  waa  erroneous,  we  have  no  doubt 
that  the  ernnr  must  be  h^  to  have  bem 
without  prejudice^  The  plaintiff  was  Imme- 
dtately  after  tbla  ruling  asked,  '*8tato  what 
Induced  you  to  ochange  your  proper^  tav 
this  stock?"  and  answered,  "Belying  upon 
Mr.  Bryan  and  Mr.  Clark— both  told  me  A 
reforenee  to  the  production  of  the  Westlake 
Oil  Company  and  the  dividends  that  they 
were  then  paying;  and  furthermore  upon  tbe 
statement  tttat  IStej  made  to  me  tbat  they 
were  not  selUng  or  dlqKWlng  of  their  stock, 
but,  on  the  contrary,  woe  acquirtog  more 
stock.  I  reasoned-^iatnrBUy  reaaoDed—^that 
they  were  to  a  position  to  know  the  facte  in 
the  case  and  were  acting  upon  th«n;  ccmse- 
quently  it  would  be  tboxoivhly  safe  tor  me 
to  do  likewise."  By  thla  answer,  plaintiff  in 
terms,  dedared  that  the  rei»esentatlon  tbat 
Claik  ft  Bryan  were  not  disposing  of  thdr 
stock  waa  «W  ni  the  indncemente  whldi 
operated  to  bring  about  hla  consent  to  the 
tramnctlon.  This  was  substentially  what 
was  called  for  by  the  question  to  which  the 
objection  waa  sustatoed,  and  all  that  was 
essential.  If  bdleved  1^  tlw  court  to  make 
out  i^alntura  CMe  so  tar  aa  the  matter  ot 
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acting^  under  tlie  Influence  of  the  reju^BeDta- 
tlon  was  concerned.  If  the  trial  court  did 
not,  In  the  Ught  of  the  other  evidence  In  the 
case,  bellere  the  statement  made  by  the  wit- 
ness as  to  the  causes  operating  upon  his 
mind  to  produce  bis  consent  to  the  transac- 
tion— and  the  findings  of  the  court  make  It 
plain  that  It  did  not — It  Is  manifest  that  a 
further  statement  of  the  plaintiff  to  the  effect 
that  be  would  not  have  completed  this  ccm- 
tract  In  the  absence  of  such  a  representation 
could  not  hare  changed  the  TlewB  of  the 
court  or  affected  the  result 

Plaintiff  further  complains  that  by  the  ral< 
ings  of  the  court  be  was  limited  In  the  Intro-* 
ductlon  of  evidence  as  to  tbe  value  of  the 
shares  of  stock  of  the  Westlake  Oil  Company 
to  the  market  value  as  fixed  by  quotation  of 
sales  of  such  stock  In  the  Los  Angeles 
market,  and  was  not  allowed  to  prove  the 
value  of  the  property  or  assets  of  tbe  corpo- 
ration, or  to  Introduce  evidence  to  show  that 
the  quoted  market  value  vras  greater  than 
the  Intrinsic  value  of  the  stock.  It  clearly 
appeared  that  there  was  a  maAet  value  for 
tbe  stock  of  this  corporation,  and  It  was  stlp< 
utoted  by  the  parties  that  on  June  6,  1900, 
the  market  valne  of  tbe  realty  was  at  least 
$500  In  excess  of  the  market  value  of  the 
18,000  shares  of  stock,  which  excess  of  value, 
it  was  furtbw  stipulated,  was  an  amount 
which  would  Justify  a  finding  that  plaintiff 
suffered  material  injury  by  reason  of  such 
exchange,  In  case  the  court  should  find  for 
plaintiff  on  the  ground  of  fraud.  This  stip- 
ulation, regardless  of  other  objections  to  the 
proposed  evidence,  renders  the  rulings  of  the 
court  entirely  Immaterial  on  this  appeal,  so 
far  as  such  evidence  may  have  been  perti- 
nent upon  tbe  question  as  to  damage  suf- 
ficient to  sustain  an  action  for  rescission  on 
the  ground  of  fraud.  The  court  found  that 
tbe  alleged  representations  to  the  efTect  that 
the  quoted  value  of  the  stock  upon  tbe  stock 
board  was  based  upon  the  lutrlnslc  value  of 
the  property  of  the  corporation,  and  that  the 
18,000  ^res  of  stock  were  legitimately  and 
actually  worth  ?18,000,  were  never  made. 
These  findings  made  It  unnecessary,  of 
course,  to  determine  whether  such  alleged 
representatlonB  would  have  been  true  or 
false,  and  so  far  as  that  question  Is  con- 
cerned the  exclusion  of  such  evidence  could 
not  have  prejudiced  plaintiff. 

It  Is  ut^ed,  however,  that  the  proposed 
evidence  was  in  some  way,  not  clearly  speci- 
fied, relevant  to  the  issue  of  fraud.  Assum- 
ing that  evidence  as  to  tbe  actual  value  of 
the  assets  of  the  corporation,  as  distin- 
guished from  the  selling  price  of  the  stock 
in  the  market,  was  admlsRible,  as  bearing 
upon  tbe  motive  and  intent  of  Clark  &  Bryan 
in  this  transaction,  we  find  no  prejudicial 
error  In  any  of  the  five  rulings  i>ointed  out  by 
plalntifTs  counsel.  Tbe  question  asked  the 
witness  Jones  88  to  whether  the  accounts  of 
tbe  westlake  Oil  Company  which  had  been 
ftf erod.  in  .erldence .  Bbowed.  tke  amount  of 


investment  of  money  in  the  works  of  the* 
company  had  been  fully  answered  by  lilm 

In  testimony  previously  given. 

Tbe  question  as  to  what  the  books  of  tbe 
orfglnal  lessees,  who  sublet  to  the  corpora* 
tlon,  showed  as  to  the  amounts  that  had  been 
expended  by  them  upon  tbe  property  in  their 
explorations  for  oil,  vraa  one  the  determina- 
tion of  which  could  not  have  affected  the  de- 
cision. The  question  before  the  court  in  this 
connection,  loc^ng  at  the  matter  according 
to  the  theory  most  favorable  to  plaintiff,  was, 
at  the  most,  as  to  the  value  of  the  assets  of 
the  corporation  at  and  about  tbe  time  of  the 
transaction  here  Involved,  and  evidence  as  to 
the  amounts  expended  in  exploration  for  oil 
upon  the  lands  of  the  corporation  pri<w  to 
the  formation  of  the  corporation  was  so  re- 
mote as  to  throw  practically  no  light  upon 
that  question.  It  should  be  said  in  this  con- 
nection that,  as  we  understand  the  record 
before  us,  plaintiff  was  allowed  to  Introduce 
in  evidence  all  the  books  of  the  corporation. 

The  question  asked  the  witness  McCartney 
on  direct  examination  as  to  whether  in  bis 
opinion  there  was  any  such  stable,  fixed,  or 
steady  market  price  for  shares  of  stock  In  oil 
companies  in  Los  Angeles  that  tbe  demand 
would  have  withstood  the  putting  upon  that 
market  on  June  6,  1900.  of  shares  of  the 
Westlake  Oil  Company  to  the  amount  of 
18,000  shares,  was  clearly  snt^ect  to  tbe  ob- 
jection of  Incompetency.  It  called  for  the 
opinion  of  tbe  witness  upon  matters  that 
were  not  the  subject  of  opinion  testimony. 

There  was  certainly  no  prejudicial  error 
in  Sustaining  the  objection  to  the  question 
asked  the  witness  Woolacott,  on  direct  ex- 
amination, as  to  whether  the  market  quota- 
tions of  Los  Angeles  oil  stocks  "would  be  a 
fair  criterion  upon  which  to  value  large 
blocks  of  stock,  or  tbe  total  capitalization 
of  oil  companies."  So  far  as  tbe  question 
was  applicable  to  the  particular  stock  In 
question  the  witness  Immediately  after  tes- 
tified, "I  could  not  say  whether  the  quota- 
tions of  the  Westlake  Oil  Company's  stock 
by  which  the  aggregated  assets  of  the  com- 
pany would  figure  $400,000  would  represent 
a  fair  valuation  of  Its  assets  or  not" 

We  cannot  say  that  the  court  erred  In  sus- 
taining the  objection  to  the  question  asked 
Clark  on  bis  direct  examination  by  plaintiff 
as  to  whether  he  bad  "any  arrangement 
whatever  with  any  of  the  other  stockhold- 
ers relative  to  tbe  delivery  of  shares  of  sto<A, 
or  the  manipulation  or  management  or  sar 
of  shares  of  stock,  or  tbe  fixing  of  prices  of 
shares  of  stock  In  that  company,  upon  the 
market,  prices  upon  the  market  of  stock  In 
that  company."  The  question  was  very  gen- 
eral and  Indefinite,  and  the  precise  object 
thereof  not  clearly  apparent  The  mere  fact 
tliat  Clark  may  have  bad  some  arrangement 
with  some  one  or  more  stockholders  relative  . 
to  the  method  by  which  their  st0(^  should 
be  placed  on  the  market,  or  the  prices  at 
vihScti  the  Bame  should  be  sold,  wonld  'not  = 
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fiecessailly  ihow  a  condition  of  affairs  ma- 
terial to  any  issue  In  the  case.  Much  would 
depend  on  tbe  character  of  the  arrangement 
and  tbe  acts  of  the  parties  thereunder.  If 
plalntltC  had  In  mind  anr  particular  kind 
of  airangnnent  or  action  of  Clark  in  this  re* 
gard,  ivfalch  would  bare  thrown  light  upon 
the  questions  InvolTed,  he  should  have  asked 
speciflcally  regarding  the  same,  or  at  least 
should  have  stated  to  the  trial  court  what 
be  expected  to  show.  The  question  not  be- 
ing such  as  to  Itself  Indicate  the  materialitr 
or  relerancy  of  tbe  evidence  sought  to  be 
elidted  thereby,  and  plaintiff  bavlng  failed 
to  acquaint  the  court  below  with  tbe  precise 
object  thereof,  the  court  was  Justified  in 
snstalning  an  objection  thereto. 
The  Judgment  and  order  are  affirmed. 

We  concnr:  SHAW,  J.;  VAN  DYKE,  J. 


H7  Cal.  m 

PARKE  &  XiACY  CO.  v.  INTER  NOS  Dili  & 
DEVELOPMENT  GO.  et  aL  (L.  A.  1,386.) 

(Supreme  Court  of  California.   Aug.  7,  1905.) 

1,  Appeal— Objections— CojtPLAiKT—Sum- 

CIENCT. 

Code  CIt.  Proc  i  1188,  gives  a  lien  for  ma- 
terials used  in  the  construction  of  any  well,  and 
a  complaint  alleeed  that  a  lien  was  claimed  for 
materials  ftirnished  a  certain  "oil  developmeDt" 
company  to  be  used  In  the  construction  and 
drilling  of  a  well.  Held  that,  in  the  absence  of 
any  objection  to  the  complaint  in  the  trial  court, 
the  allegations  brought  the  case  within  the  stat- 
ute; a  contention  that  the  complaint  showed 
that  the  only  materlaU  furnished  vere  ma- 
chine^ for  the  drilling  and  construction  of  an 
oil  well,  and  tbat  tbe  only  provisions  of  the  lien 
law  applicable  wpre  those  relating  to  liens  on 
mining  claims  under  which  law  no  lien  is  given 
for  materials,  being  untenable. 

2.  Mechakics'  Liens  — Ehforceheitt—Cou- 

PLAINT  — •  AlXKaATIOHS  —  TlUE  OF  FlLIRO 

Lien. 

An  allegation  of  a  complaint  In  an  action 
to  foreclose  a  mechanic's  Hen  to  the  effect  that 
the  Hens  were  flied  for  record  within  30  days 
after  the  completion  of  the  work  was  sufficienL 
[Ed.  Note. — For  cases  in  point,  aee  vol.  84, 
Cent  Dis.  Mechanics'  Liens,  S  509.] 

8.  Pleadino— Verification. 

ThouRh  Code  Civ.  Proc,  S  1187,  requires  the 
claim  of  lien  in  an  action  to  forecltMO  a  me- 
elianic's  lien  to  be  verified^  It  Is  not  necessary 
that  the  complaint  be  verified. 
4.  Mechanics*  Liers— O^uic— VxainoATioN 

BY  AOENT. 

Under  Code  Civ.  Proc.  S  1187,  providing 
tbat  the  claim  of  a  mechanic's  lien  may  be  veri- 
fied by  any  person  who  Is  possessed  of  sufficient 
knowledge  on  tbe  subject  to  make  the  verifica- 
tion, one  who  declares  in  the  verification  that  he 
is  tbe  "agent  and  manager"  of  the  claimant  may 

K-operly  make  the  verification,  section  446  re- 
titur  to  the  verification  of  pleadings  by  tbe 
parties  not  being  applicable  to  mechanic's  lien 
eases. 

[Ed.  Note. — ^Por  cases  In  point,  see  vol.  34, 
Gent.  Dig.  Mechanics'  Liens.  |  204.] 

5t  SAMt— VeBIPICATION— SUFFICIENCT. 

The  fact  that  the  verification  of  a  claim  of 
mechanic's  lien  stated  that  tbe  vcrincntioa  was 
made  by  tbe  agent  of  the  "plaintiff"  did  not  ren- 
der it  insufficient,  it  manifestly  meaning  that 
the  affiant  was  tba  agent  of  the  claimant. 


6.  Same  —  CouPUdNT-AlXTOATioiis— IdBll- 
ABLE  Interests. 

Code  Civ.  Proc  I  1186,  declares  that  if  the 
person  who  caused  any  well  to  be  constructed 

owned  less  than  a  fee-simple  estate  in  tbe  land 
then  only  his  interest  therein  is  subject  to  a 
mechanic's  lien.  Held,  that  where  a  complaint 
in  a  Btiit  to  foreclose  a  mechanic's  lien  for  the 
furnishing  of  materials  to  be  used  in  tbe  con- 
struction of  a  well  alleged  that  one  of  defend' 
ants  was  tbe  owner  of  the  well  and  its  appur- 
tenances, and  the  owner  of  an  interest  In  the 
land,  the  complaint  showed  a  llenable  interest, 
though  the  action  ms  dismissed  as  to  the  land- 
owner, 

7.  Appeai,— OBJBcnoRS— OoHPLAXHT— Snrri- 

CIENCY. 

Where  a  complaint  in  an  action  to  fore- 
close a  mechanic's  lien  for  materials  furnished 
to  be  used  in  tbe  construction  of  a  wel!  alleRed 
that  one  of  defendants  was  the  owner  and  hold- 
er of  an  interest  in  the  land,  and  owner  of  the 
well  and  of  the  appliances  pertaining  thereto, 
an  objection  that  the  complaint  did  not  suf- 
ficiently indicate  the  nature  and  extent  of  the 
interest  was  without  merit,  when  made  for  the 
first  time  on  appeaL 

Department  1.  Appeal  from  Superior 
Court,  Kem  County;  J.  W.  Mahon,  Judge. 

Action  by  the  Parke  &  Lacy  Company 
against  the  Inter  Nos  Oil  &  Development 
Company  and  another  to  foreclose  a  me- 
chanic'a  lien.  Fnun  a  judgment  In  favor 
of  plaintiff,  defendants  appeal.  Affirmed. 

Hugo  D.  Ne^onse  (JBteii  E.  Barton,  of 
connsel),  for  appellanti;  Beaidan  A  WUta- 
ker,  for  respondent. 

ANGELLOTTI,  J.  Tliis  is  an  appeal 
defendants  Inter  Nos  Oil  &  Development 
Oonq>any  and  James  A.  Wilson  from  a  Judg- 
ment against  them  based  on  their  default, 
they  having  failed  to  appear  In  ttie  action 
after  having  been  regularly  served  with  pro- 
cess. The  action  was  one  to  foreclose  cer- 
tain mechanics'  Hens  of  plaintiff  and  its  as- 
signors npon  a  "well"  and  certain  lands  al- 
leged to  be  necessary  for  "the  convenient 
tise,  occupation,  and  operation  thereof."  It 
was  alleged  both  In  tbe  complaint  and  in  tbe 
notices  of  lien  tbat  tbe  "Occidental  Oil  Com- 
pany," a  corporation,  a  defendant  herein, 
was  "the  owner  and  reputed  owner  of  the 
land  and  premises,"  and  tbat  the  defendant 
Inter  Nos  Oil  &  Development  Company  was 
"the  owner  and  bolder  of  an  interest  in  said 
land,  and  tbe  owner  of  tbe  well  herein  men- 
tioned thereon,  and  of  all  the  macbinoy, 
casing,  tools,  implements,  and  appliances 
and  structures  connected  therewith  or  ap- 
pntalnlng  thereto."  It  was  alleged  tbat 
defendant  Wilson  claimed  some  right  or  ti- 
tle therein,  but  that  the  same  was  subject 
and  subordinate  to  plaintiffs  claim  of  lien. 
Tbe  alleged  liens  were  for  "materials  fur- 
nished" the  Inter  N'os  Oil  ft  Development 
Company,  to  be  used  "in  the  construction 
and  drilling"  of  said  well,  and  which  were 
actually  used  in  the  "drilling,  construction, 
and  operntion"  of  said  well.  The  action  was 
dismissed  as  to  the  defendant  Occidental  Oil 
Company,  and  judgment  was  tliereupon  en- 
tered, by  default,  asalnst  appellants,  in  ao> 
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cordance  with  ihe  prayer  of  the  complaint, 
adjudging  the  amoonte  found  due  to  be  a  lien 
npoa  such  well  and  Its  appurtenances,  and 
upon  the  Interest  and  estate  of  the  defendant 
Inter  Nos  Oil  &  Developnient  Company  In 
the  land  upon  which  the  same  was  sttoated, 
the  same  being  40  acres  of  land  in  section  9, 
T.  S2  8.,  R.  23  E.,  M.  D.  B.  &  M. 

1.  It  Is  contended  that  the  complaint 
shows  that  the  only  materials  famished 
were  machinery  for  the  drilling  and  construc- 
tion of  an  oil  well,  and  that  the  only  pro- 
visions of  the  Hen  law  applicable  to  the  case 
are  therefore  those  relating  to  liens  on  min- 
ing claims,  and  that  under  those  proTlslons 
no  Hen  is  given  for  materials. 

The  assumption  that  the  complaint  shows 
that  the  well  in  question  was  an  oil  well,  or 
a  well  constmcted  in  exploring  for  oH,  is  not 
warranted.  From  the  corporate  name  of  the 
appellant  corporation  It  may  be  Burmised 
that  such  was  the  case,  but  there  Is  no  alle- 
gation compelling  such  a  conclusion.  The 
allegations  In  regard  to  it  refer  to  it  simply 
as  a  "well,"  and  It  is  entirely  consistent  with 
everything  stated  in  the  complaint  that  it 
was  constructed  simply  for  the  purpose  of 
obtaining  water,  and  is  only  a  well  for  wa- 
ter. 

It  is.  in  terms,  provided  In  section  1183, 
Code  Civ.  Proc.,  that  any  person  "perform- 
ing labor  or  furnishing  materials  to  be  used 
in  the  construction  of  any  •  •  •  well, 
shall  have  a  lien  upon  the  property  upon 
which  they  have  bestowed  labor  or  furnished 
materials,  for  the  value  of  such  labor  done  or 
materials  furnished."  The  allegations  of  the 
complaint  bring  the  case  within  this  pro- 
vision, and  we  are  not  called  upon  to  decide 
whether  this  provision  or  the  one  referring 
to  mining  claims  would  be  applicable  to  an 
oil  well,  it  not  appearing  that  this  was  an 
oil  well.  There  is,  however,  much  fcnrce  In 
the  argument  that  any  and  all  wells,  for 
whatever  purpose  constructed,  fall  within  the 
provision  already  quoted,  and  that  when  the 
word  "well"  was  Inserted  therein  by  amend- 
ment in  1809  (St  1899,  p.  33,  c.  8S),  and  in 
section  1185,  Code  Civ.  Proc,  at  the  same 
time  (St  1899,  p.  24,  c.  23),  It  was  contem- 
plated thereby  to  include  tAl  wells.  The  com- 
plaint does  not  show  that  the  materials  fur- 
nished consisted  of  "machinery  for  the  drill- 
ing and  construction"  of  the  well.  Tlie  alle- 
gations  are  consistent  with  the  theory  that 
the  "materials"  alleged  to  be  furnished  were 
furnished  to  l}ecome  and  did  become  parts  of 
the  completed  well.  It  may  be  that  the  com- 
plaint is  uncertain  in  regard  to  both  of  the 
matters  here  discussed,  but  it  must  be  re- 
membered that  we  are  dealing  with  a  com- 
plaint to  which  no  objection  was  uiged  in 
the  lower  conrt  In  such  a  case  mere  de- 
fects in  the  manner  of  stating  facts  relied 
on  cannot  be  considered,  and  "in  aid  of  the 
Judgment  the  complaint  must  now  receive 
as  favorable  an  interpretation  as  its  general 
scope  wlU  warrant'*-  Vudlckar  t.  East  BlTr 
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erslde  Irrigation  Dlat*  100  CftL  29^  84,  41 
Pac.  1024,  1023. 

2.  It  Is  suggested  that  the  complaint  does 
not  state  a  cause  of  action  in  that  it  does  iM>t 
show  that  the  Hens  were  filed  for  record 
within  the  statutory  time.  The  allegation  as 
to  this,  which  is  the  same  as  to  each  of  the 
liens,  la  "that  on,  to  wit  the  8d  day  of  May, 
1902,  within  30  days  after  the  completion  of 
the  said  well,  •  •  •  plalntlflT  filed  for 
record"  etc.  This  must  here  be  held  suffi- 
cient Wood  v.  Oakland  Transit  Co.,  107 
Cal.  SOO,  602,  40  Pac.  806,  807.  The  allega- 
tion must  also  be  held  to  refer  to  the  actual 
completion. 

S.  It  is  urged  that  the  vertflcatlon  of  the 
complaint  and  those  of  the  recorded  claims 
of  lien  which  are  attached  as  exhibits  to  the 
complaint  were  Insufficient  There  Is  no  law 
requiring  the  complaint  in  an  action  of  this 
character  to  be  verified.  The  statute  re- 
quires that  the  claim  of  Hen  "must  be  veri- 
fied by  the  oath  of  himself  or  of  some  other 
person."  Code  Civ.  Proc.  1 1187.  The  claim 
of  plaintiff  Is  vo-ified  by  one  who  declares 
in  the  verification  that  he  Is  "the  agent  and 
manager  in  Kem  county  of  the  claimant" 
that  of  assignor  R.  H.  Herron  Co.  by  one 
who  declares  that  he  Is  the  agent  and  mana- 
ger of  such  claimant  and  tliat  of  asslgntw 
National  Supply  Company  by  one  who  de- 
clares that  he  Is  the  agent  and  manager  of 
the  "plaintiff."  The  contention  appears  to 
be  that  these  declarations  do  not  show  that 
the  persons  were  authorized  by  law  to  verify 
the  claims,  and  that  as  to  the  National 
Supply  Company  the  statement  that  the  par- 
ty is  the  agent  of  the  "plaintlfT*  refers  to 
the  plaintiff  In  this  action,  and  not  to  the 
lien  claimant  whose  claim  was  verified. 

These  are  the  only  objections  made  to  the 
veriflcationB,  and  they  are  without  merit 
Under  the  only  statute  applicable  (section 
1187,  Code  Civ.  Proc.)  the  claim  of  Hen  may 
be  verified  by  any  person  who  Is  possessed 
of  sufficient  knowledge  upon  the  subject  to 
make  the  verification,  and  the  particular  re- 
lation that  be  bears  to  the  claimant  is  Im- 
materlaL  Section  446,  Code  Civ.  Proc.,  re- 
lied on  by  appellants.  Is  applicable  solely  to 
pleadings  in  actions  or  proceedings,  and  a 
claim  of  Hen  Is  not  such  a  pleading.  Some 
of  the  cases  cited  by  appellante  upon  this 
question  rdate  to  pleading  and  others  were 
decided  in  accord  with  express  statutory  re- 
quirements. 

The  statement  In  the  verification  of  the 
claim  of  the  National  Supply  Company,  that 
the  person  verifying  is  tiie  ttgeat  of  the 
"plaintiff,"  manifestly  means  that  lie  is  the 
agent  of  such  claimant  There  was  then  no 
action,  and  technically  no  "plaintiff."  The 
further  objection  tlmt  the  notary  public  falS- 
ed  to  sufficiently  set  forth  in  hU  subscrip- 
tion of  the  verification  of  the  claim  of  lien 
of  plaintiff  the  name  of  the  county  In  which 
he  was  authorized  to  act  Is  without  fonnda- 
ti(m  in  fact. 
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4.  Upon  flw  oral  STffniiient  the  appellante 
for  tlie  flzst  time  made  tbe  objectioa  that  tbe 
action  liaTli^  beea  diunlued  as  to  the  Occl* 
dental  OU  Company,  alleged  to  Iw  tbe  owner 
and  reputed  owner  of  the  land  upon  which 
tbe  well  waa  constructed,  no  Uenable  Interest 
fai  tbe  arocllant  Inter  Nob  Oil  it  Derdi^ment 
Oonqwny  Is  shown  by  Uie  otmiplatait.  The 
allegations  of  the  cnnplalnt  as  to  the  own- 
ership of  sneb  api>ellant  hare  already  beat 
noticed,  t1&,  that  It  waa  the  owner  of  tbe 
well  and  Its  appartenances,  and  that  It  was 
**tiie  owner  and  holder  of  an  intmstT  tn  the 
land.  As  to  the  w^  and  Its  appurtenances, 
the  allegations  of  the  complaint  are  nn> 
donbtedly  snffldent,  and  fully  support  tbe 
JndgmNit  Any  Interest  owned  by  such  ap- 
pellant In  tbe  land  was  also,  under  the  pro- 
▼toiMis  of  section  1185,  Code  CIt.  Froc.  sub- 
ject to  the  Hens,  and  the  lien  was  adjudged 
only  upon  such  Interest  as  the  appellant  had. 

As  against  tbe  obJecti<Hi  that  tbe  complaint 
does  not  snffidently  Indicate  tbe  nature  ana 
extent  of  the  Interest  of  soch  appellant  In  tbe 
land,  made  for  the  first  time  on  appeal,  tbe 
complaint  Is  certainly  sufficient  to  support 
tbe  Judgment.  We  do  not  dedde  the  ques- 
tion OS  to  whether  It  would  bare  been  suffi- 
cient in  tbe  face  of  a  i^edal  demurrer. 

The  Judgment  is  affirmed. 

.Wft  cMicnr:  SHAW,  X;  TAN  DYSS^  X 
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CO.  (L.  A.  1,365.) 
(Supreme  Court  of  California.  Aug;  7,  1905.) 

1.  APPEAIr-DECIBIOItS  RBVISWA.BLS— DlSCBK- 

TioiVABT  RonjNGS— Relict  tbou  Detault. 
Whetho-  or  not  tbe  circumstaaces  of  a  psr- 
tlcalar  case  are  such  that  a  mistake  or  inad- 
Tertence  of  a  party  should  ba  excused  is  a  qaee- 
Eion  for  tbe  court  to  which  application  for  relief 
^Kainst  a  default  is  made,  aud  the  Supreme 
Court  will  not  interfere  with  the  ezwcise  of  the 
discretion  of  the  lower  court  unless  a  clear  abuse 
of  discretion  is  aivaTent,  e^tecially  where  the 
discretion  la  enrcued  In  iEavor  of  granting  audi 
relief. 

I.  Dehiai.  of  New  Tiial— PmPABATion  or 
.  Stateicent— RiCLm  raou  Dxtault, 

pefoidant'a  motion  for  a  new  trial  was 
stdmStted  May  28d  and  denied  Joly  2l8t  The 
order  of  denial  appeared  In  a  dally  newspaper, 
vhtdi  contained  court  news,  and  to  whidi  de- 
fendant's attorneys  subscribed}  but  which  the 
att(niiey  having  tbe  matter  In  charge  failed 
to  read  on  the  day  the  <n^ler  appeared  thaein, 
aa  he  was  busily  engaged  in  other  matters. 
Neither  of  defendant's  attorneys  had  actual  no- 
tice that  the  order  had  been  made  until  August 
1st,  and  on  the  next  day  notice  of  motion  for 
an  order  reUerfaig  defendant  from  Its  default 
In  failing  to  prepare  and  serre  its  statement 
and  for  ezterauw  of  tlma  to  so  do  was  Kiven. 
and  on  August  4th  tiie  motion  was  heard  and 
granted.  Held,  that  tike  Inadrertenee  or  neglect 
of  defendant's  attomem  was  excusable,  and  It 
was  not  an  abon  of  discretion  to  grant  tbe  mo- 
tion. 

S.  Sau. 

Where  defendant  tailed  to  prepare  and 
serre  a  statemnt  within  10  dan  after  tbe  de- 
nial of  its  motioo  for  new  trial,  it  was  compe- 
ieat  for  the  court  to  xeliere  defendant  from  its 


default  If  excusaUe;  and  tiie  granting  of  such 

relief  was  not  premature,  although  no  "order 
had  been  made  against  defendant  in  the  matter. 
4.  Sams—  Obdxbs— Futauit— Rxcomsidera- 

IION. 

The  court  on  August  4th  entered  an  order 
relieving  defendant  from  Its  default  In  failing 
to  file  Its  statement  within  10  days  after  the 
denial  of  motion  for  new  triaL  On  Decern b« 
13th  the  eugroovii  statement  was  presented, 
and  the  court  refused  to  settle  the  same  for  the 
ostoisible  reason  that  it  was  not  served  within 
tbe  time  prescribed  tv  law,  but  the  tiMray  of 
tbe  oourt^s  action  was  that  the  former  mrder 
might  be  held  premature.  Thereupon  dtfoidant 
gave  notio.  of  a  motion  for  relief  on  the  ground 
of  inadverteuce  and  ezrosable  neglect,  and  on 
December  15th  the  court  granted  the  motion  and 
settied  the  statement  Held  that,  ccwceding  that 
the  order  of  December  16th  was  beyond  the 
power  of  the  court,  as  It  had  finally  disposed  of 
tbe  matter  on  the  iSth,  vet  the  order  of  the  18th 
was  objectionable  for  tae  same  reason  In  that 
the  matter  was  settled  by  the  order  of  August 
4th,  and  the  latter  order  would  tie  rt»arded  as 
finally  relieving  defendant  from  Its  deuiult. 
B.  Master  and  SBavAnr— Supeaiobs  ut  Sbst- 
icB— Scope  or  Authobitt. 

An  order  of  a  railroad  that  a  roadmasttr 
Should  be  in  charge  of  aU  work  In  connection 
with  handling  gravel,  and  that  traimnen  on 
gravel  trains  (mould  obey  his  orders,  did  not  ren- 
der a  motorman  on  a  gravel  train  subject  to  the 
orders  of  the  roadmaster  In  moving  and  man- 
oginr  the  train,  where  it  was  thoroughly  under<- 
stood  by  both  tiie  roadmaster  and  the  motor- 
man  that  tbe  order  gave  the  former  authority 
over  the  train  only  In  the  matter  of  construction 
and  r^air,  aa  to  where  It  was  to  be  taken, 
etc,  and  the  motorman  was  the  sole  responsible 
party  In  operating  the  train  and  taUng  pxecao- 
tlouB  against  oellulons  irith  otbar  trains. 

6.  Sahb— iNJtraiES  to  Bxbvaht— KxouoERcn 

or  KfASTEn— AVAIUBILITT  TO  SBBVANT. 
Negligence  on  the  part  of  a  railroad  in  al- 
lowing two  trains  to  make  a  trip  without  ordera 
from  some  oae  knowing  where  all  trains  were, 
and  learing  It  to  the  motorman  of  one  train  to 
determine  now  the  two  trains  should  pasa  each 
other,  the  road  having  but  a  single  track,  was 
not  available  to  snKxirt  a  recovery  for  Ininries 
to  the  motorman,  whose  special  duty  It  was 
to  know  the  position  of  the  other  train,  and  to 
avoid  collision  with  It. 

7.  Sake— CoHTBiBOTOBT  Negligshce. 

A  motorman  of  a  work  train,  whose  duty  It 
was  to  look  out  for  another  train,  was  guilty  of 
ctmtributory  negligence  in  case  of  a  collision 
with  tbe  other  train,  if  he  failed  to  look  at  the 
bulletin  board  oo  which  tbe  movements  of  the 
other  train  were  posted,  or,  havlDg  lotdced,  billed 
to  remember  the  location  of  sudi  train, 
a  Saub. 

Tbe  motorman  of  a  work  train,  who  knew, 
or  should  have  known,  of  the  proximity  of  an- 
other train  approaching  his  train  in  an  oppowte 
direction,  and  who  nevertbelCM  ran  his  train 
into  and  through  a  fog  so  dense  that  he  could 
not  see  more  than  200  feet,  without  takine  the 
precaution  of  ringing  his  gong  or  complying 
with  tbe  Instmctions  of  the  raOroad  to  send  a 
flagman  ahead  ot  bis  train.  In  consequence  of 
wtuch  the  trains  collided,  was  guilty  ol  can- 
tribntory  n^igenee  In  law. 
9.  NoHsuiT— Wheh  GmAmnED. 

In  an  action  for  the  deatii  <ii  a  servant, 
where  tbe  evidence  shows  that  tbe  aervant  was 
guilty  of  contributory  n^Ugence  in  law,  a  non- 
anit  should  be  granted. 

Department  1.  Ai^eal  from  Si^alor 
Courts  Lot  Angelas  Ooonty;  N.  P.  Oonrey, 

Judge. 

Action  by  Jennie  Vinson  and  others  agalnat 
the  Los  Angeles  Padflc  BaUroad  O^iPjaBR 
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From  a  judgment  for  plalntlffB^  defoidant  ap- 
peals. Beveraed. 
See  74  Pac.  757. 

John  D.  Piqie  and  Blcknell,  Gibson  & 
Trask,  for  appellant.  Waters  &  W^lie  and 
WlUlam  Wylle,  toe  mpondenta. 

AXGELLOTTI.  J.  TblB  la  aD  action 
brought  by  the  widow  and  minor  children 
of  Elmer  Vluson,  deceased,  for  damages  al- 
leged to  have  been  suffered  by  reason  of  his 
deatl^  which  was  alleged  to  have  been 
caused  by  the  negligence  of  defendant.  Tbe 
action  was  tried  by  a  jury,  which  gave  a 
verdict  In  favor  of  plalntlfCs  for  $5,000,  and 
from  tbe  Judgment  entered  thereon  defend- 
ant has  appealed. 

A  motion  for  a  new  trial  waa  made  upon 
the  minutes  of  the  court,  and  denied.  No  ap- 
I>eal  was  taken  from  such  order.  It  is  con- 
tended that  tbe  statement  settled  after  the 
denial  of  tbe  motion  for  a  new  trial  should 
not  be  considered  on  this  appeal  for  the  rea- 
son that  the  defendant  did  not  serve  its  pro- 
posed statement  upon  plalntlfTs'  attorneys 
within  10  days  after  tbe  entry  of  the  order 
denying  the  motion  for  a  new  trial.  Upon 
tbe  showing  made  by  defendant's  attorneys 
to  the  Judge  of  tbe  trial  court  defendant  was 
flnally  relieved  from  the  efiFect  of  its  default, 
and  the  statement  settled.  It  is  claimed  by 
plaintiffs  that  tbe  showing  made  was  not 
sufQcient  to  authorize  the  trial  Judge  to  re- 
lieve defendant  from  such  default,  and  their 
objections,  tbe  evidence  in  relation  to  tbe 
matter,  and  tbe  proceedings  of  the  judge 
thereon  have  been  properly  preserved  and 
set  out  in  the  statement,  so  that  tbe  rulings 
of  the  court  thereon  are  before  us  for  re- 
view. 

Tbe  motion  for  a  new  trial  was  submitted 
to  the  trial  court  on  May  23,  1902,  and  taken 
under  advisement.  Tbe  order  denying  tbe 
same  was  made  and  entered  on  July  21, 
1902.  One  of  defendant's  attorneys  was  ab- 
sent from  Los  Angeles  from  July  20th  to 
July  30th,  and  neither  of  defendant's  attor- 
neys had  actual  notice  that  such  order  had 
been  made  until  August  1,  1902 — 11  days 
after  tbe  making  thereof.  On  the  next  day, 
August  2,  1902,  counsel  for  defendant  gave 
notice  of  a  motion  to  be  made  on  August 
4,  1902,  for  an  order  relieving  defendant  from 
its  default  in  failing  to  prepare  and  serve  its 
statement,  and  for  an  extension  of  time  to 
so  do.  The  ground  of  tbe  motion  was  inad- 
vertence and  excusable  neglect  on  tbe  part 
of  said  attorneys,  the  affidavit  of  the  attor- 
ney who  bad  the  matter  specially  in  charge 
being  to  the  effect  that  he  waa  very  much 
occupied  with  other  matters  at  and  about  the 
time  the  order  was  made,  and  that  be  had  In- 
ndvertoutly  failed  to  notice  that  the  order 
had  been  made.  Concededly,  no  service  of 
notice  of  tbe  making  of  the  order  was  re- 
quired by  tbe  law,  and  It  was  the  duty  of 
the  attorneys  of  the  moving  party  to  aBce> 


SEPOBTEB.  <Gftl. 

tain  as  to  the  entry  of  any  such  order.  See 
Galbralth  v.  Lowe,  142  Cal.  295,  75  Pac.  831. 

It  appeared  that  there  was  a  daily  news- 
paper in  Los  Angeles  known  as  the  Los 
Angeles  Dally  Journal,  which  reported  each 
day  the  proceedings  of  the  superior  court  of 
Los  Angeles  county  for  the  preceding  day. 
and  ttiat  many  of  the  attorneys  of  Los  Ange- 
les, including  defendant's  attorneys,  were 
sulMcrlbers  of  this  paper,  and  used  tbe  same 
for  the  purpose  of  ascertaining  as  to  such 
proceedings.  In  this  paper,  on  July  22, 
1902.  was  published  in  the  appropriate  place 
a  statement  as  follows,  viz.:  "3775,  Vinson 
vs.  L.  A.  &  Pacific  By.  Go.  Motion  tor  new 
trial  denied."  The  attorney  of  defendant 
who  had  this  matter  In  cliarge  testified  that 
although  he  ordinarily  took  note  of  matters 
published  In  such  paper  relating  to  cases  In 
which  he  was  Interested,  be  was  so  very 
much  occupied  with  professional  engage- 
ments that  by  inadvertence  he  had  failed 
to  read  the  publication  of  July  22,  1902.  We 
cannot  say  that  the  court  abused  tlie  discre- 
tion confided  to  it  In  granting  defendant  re- 
lief from  its  default  In  this  matter.  Wheth- 
er or  not  the  circumstances  of  a  partictilar 
case  are  such  that  the  mistake  or  inadvert- 
ence should  be  excused  is  a  question  the  de- 
termination of  which  must,  of  necessity,  be 
left  largely  to  the  court  to  which  application 
is  made;  and  It  is  well  settled  that  tUs  court 
will  not  Interfere  with  the  exercise  of  the 
discretion  of  that  tribunal,  except  in  a  case 
where  a  clear  abuse  of  discretion  Is  apparent. 
Particularly  is  this  so  where  the  discretion 
is  exercised  In  favor  of  the  granting  of  the 
relief  sought,  as  such  action  tends  to  bring 
about  a  conclusion  on  the  merits,  which  Is  al- 
ways to  be  desired.  O'Brien  v.  Leach,  130 
Cal.  220,  72  Pac.  1004,  96  Am.  St  Bep.  105. 
It  has  been  said  by  this  court  that  where 
the  circumstances  are  such  as  to  lead  the 
court  to  hesitate  in  such  a  matter  it  Is 
better,  as  a  general  rule,  that  the  doubt 
should  be  resolved  in  favor  of  the  applica- 
tion. Watson  V.  S.  F.  &  Humboldt  Bay  B. 
Co.,  41  Cal.  17.  The  inadvertence  or  neglect 
here  was  one  that  well  might  occur  to  a 
reasonably  careful  man,  there  is  no  pretense 
of  bad  faith,  and  that  application  for  relief 
was  made  so  promptly  after  tbe  expiration 
of  the  10  days  that  no  appreciable  injury 
could  liave  been  caused  to  plaiutlffs  by  the 
delay. 

On  August  4,  1902,  after  hearing  the  par- 
ties, the  trial  court  granted  defendant's  ap- 
plication for  relief,  and  also  made  an  order 
granting  defendant  20  days*  further  time 
within  which  to  prepare  and  serve  its  state- 
ment. Subsequently,  at  the  time  fixed  for 
settling  the  statement,  plaintiffs  objected  to 
the  settlement  thereof  upon  various  grounds, 
including  tlie  objection  that  the  statement 
had  not  been  served  within  the  time  allowed 
by  law.  The  court  overruled  the  objection, 
heard  the  proposed  amendments,  and  gave 
directions  for  the  engrossment  of  the  state- 
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men£  On  December  13,  19b2,  the  engrossed 
statement  was  presented,  and  the  court 
refused  "to  settle  said  statement  for  the  rea- 
son that  said  statement  was  not  jwepared 
and  served  vlthln  the  time  prescribed  b7 
law."  Tberenpon  notice  was  given  of  a  mo- 
tion for  relief  from  said  order  on  the  ground 
of  inadvertence  and  excusable  neglect  npon 
the  showbig  theretofore  made.  On  Decem- 
ber IS,  iS(Xt,  over  the  objections  of  plaintiffs, 
the  court  granted  the  motion  and  settled  the 
s^tement.  The  particular  objection  made  to 
the  granting  of  this  relief  was  that  the  court 
had,  by  refusing  to  settle  the  statement  on 
December  13,  1902,  finally  decided  the  mat- 
ter, and  tras  without  power,  especially  in 
the  absence  of  a  further  showing,  to  vacate 
its  order.  If  there  be  any  force  in  this  con- 
tention of  plalntUTs,  it  Is  equally  ai^llcable 
to  the  order  of  December  13,  1902,  refusing 
to  settle  the  statement  upon  the  ground 
therein  stated,  tcx  by  Its  order  Augast  4, 
1002,  the  court  bad  determined  the  same, 
showing  sufflclent  to  excuse  the  delay  In  the 
service  of  Uie  statement;  and  had  relieved 
defendant  from  its  default  In  regard  thereto. 
The  theory  of  the  trial  court  In  refusing  to 
settle  the  statement  on  December  18th  ' ap- 
pears from  the  record  to  have  been  that  It 
mlgbt  be  held  that  Its  prior  order  granting 
relief  was  premature,  and  that  no  such  or> 
der  could  be  made  In  advance  of  some  order 
made  against  defendant  In  the  matter,  and 
that  tills  order  was  made  for  the  very  pur- 
pose of  allovrlng  defendant  to  make  Its  appli- 
cation for  relief.  We  know  of  no  reason 
why  the  order  of  August  4th  should  be  held 
to  have  been  prematurely  made.  The  default 
of  defendant  had  then  occurred,  and  the  ef- 
fect thereof  was  to  render  any  further  pro- 
ceedings in  the  matter  of  the  settlement 
Ineffectnal,  in  the  absence  of  an  order  re- 
lieving from  such  default.  It  was  within 
the  power  of  the  court  to  relieve  defendant 
therefrom  within  the  time  prescribed  by 
statute,  and  this  it  did  by  its  wder  of  Au- 
gust 4ttt,  We  do  not  bold  that  a  court  would 
not  have  the  power,  under  any  drcumstances, 
to  reconsider  Its  determination  not  to  settle 
a  Btatemmt,  for  It  Is  not  necessary  to  consid- 
er that  question  here;  but  we  simply  hold 
that.  If  the  objection  of  plaintiffs  Is  well  tak- 
en. It  Is  equally  applicable  to  the  order  of  De- 
cember 13th,  relied  on  by  them  as  the  basis 
of  their  objection,  and  the  order  of  August 
4th  relieving  defendant  from  Its  default  must 
stand  as  the  final  order  In  regard  thereto. 

Coming  to  the  merits  of  the  ai^eal,  at 
the  ctmclusion  of  t>lalntlffs'  case,  defendant 
made  a  motion  for  a  nonsuit  upon  the  ground, 
among  otbeni,  that  it  affirmatively  spi>eeTed 
from  the  evidence  introduced  by  plaintiffs 
that,  If  the  death  of  deceased  '  had  been 
causied  by  any  n^Ilgence,  it  was  the  negli- 
gence of  the  deceased  himself.  The  answer 
df  defendant,  besides  containing  a  denial  of 
any  netf  Igence  on  Its  part,  affirmatively  al- 
leged ne^Ugaice  on  the  part  itf  deceased  oon> 


'irlbutlng  directly  and  proximately  to  his 
death.  The  court  denied  the  motion,  and 
defendant  excepted  to  the  ruling,  and  has  as- 
signed such  mling  as  error. 

We  are  unable  to  avoid  the  conclusion  tiiat 
the  motion  should  have  been  granted  upon, 
tile  ground  that  plaintiffs*  evidence  showed 
contributory  negligence  on  the  part  of  de- 
ceased. Deceased  was  killed  In  a  collision 
on  defendant's  railroad  on  the  morning  of 
October  11, 1001.  The  collision  was  between 
two  trains  operated  by  electric  power,  known 
as  the  "work  train"  and  the  "lemon  train" 
and  occurred  at  about  6:53  a.  m.  at  a  point 
alwut:  4,000  feet  east  of  Bherman  station,  Los 
Angeles  coun^.  To  the  east  of  Sherman, 
and  about  16,800  feet  therefrom,  on  defend- 
ant's road,  is  Colegrove.  Between  these  two 
places  defendant's  road  Is  a  slngle-traek  rail- 
road, with  several  tnmouts  or  switches. 
About  2,000  feet  east  of  the  point  at  colli- 
sion was  a  turnout  leading  to  a  gravel  pit, 
and  it  was  to  this  ^ace  that  the  work  train 
was  proceeding  on  Its  way  from  Sherman 
at  the  time  of  the  collision.  The  lemon  train 
was  on  Its  way  from  Col^rore  to  Santa 
Monica  by  way  of  Sherman.  The  deceased 
was  motorman  on  the  work  train.  Both  of 
these  traim  had  tiielr  headquarters  at  Sher- 
man, at  which  place  there  was  a  train  dia- 
patcho',  who  went  on  duty  about  7  a.  m. 
The  lemon  train  was  a  special  train  that 
was  sent  from  time  to  time,  as  directed  bgr 
the  trainmaster,  from  Sherman,  east  to  Cole- 
grove,  where  there  was  a  lemon  exchange, 
for  the  puipose  of  carrying  lemons  west  Aran 
Colegrove  through  Sherman  to  Santa  Monica. 
Whenever  this  train  was  to  be  operated,  an 
order  to  that  effect  was  placed  on  the  bul- 
letin bf^rd  at  Sherman,  stating  the  time  of 
departure  therefor,  and  on  the  morning  of 
the  accident  the  <«^er  that  had  been  posted 
was  as  follows,  viz.:  "Lemon  train,  6  a.  m. 
Oar  72  to  Exchange.'*  '  The  conductors  and 
motormen  of  defendant  were  required  by  the 
rules  of  the  company  to  consult  the  bulletin 
twards  dally  before  taking  trains.  It  had 
been  the  practice  for  months  for  the  lemon 
train  to  leave  at  the  time  stated  In  the  order, 
proceed  directiy  to  the  lemon  exchange  at 
Colegrove,  which  took  some  16  or  18  min- 
utes, obtain  its  load  of  lantms,  and,  without 
any  orders  as  to  its  morements  except  the 
general  order  to  avoid  all  regularly  sched- 
uled passenger  cars,  to  go  back  to  Sherman 
on  its  way  to  Santa  Monica,  reaching  Sher- 
man generally  somewhere  between  6:45  and 
7  a.  m.  The  posted  order  to  the  effect  that 
it  should  leave  Colegrove  at  a  certain  hour 
meant  that,  having  arrived  at  Colegrove,  it 
should  return  to  Sherman  in  this  way.  This 
practice  vras  known  to  all  the  employes  en- 
gaged In  and  about  the  opeivtlon  of  the  work 
And  lemon  trains.  Deceased  had  been  em- 
ployed In  that  connection  for  nearly  a  year, 
and  was  an  experienced  motorman.  He 
must  be  held  to  have  known  from  the  notice 
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tbat  tbe  Iraion  train  had  gone  oot  at  6  a. 
m.t  tbat  it  would  return  In  the  nsnal  way, 
and  also  that  It  had  not  returned  at  the  time 
he  started  with  the  work  train.  The  work 
train  was  one  used  for  carrying  men  to  their 
wOTk  in  and  about  the  roadbed  and  for  car^ 
rylng  gravel.  It  necessarily  ran  to  different 
places,  as  drcnmstances  required,  and  aa 
q^eclally  directed.  It  was  frequently  used  In 
the  morning  to  carry  defendant's  workmen 
from  Sherman  to  tbe  gravel  pit.  and  on  the 
morning  of  tbe  collision  was  being  so  used. 
It  was  the  practice  to  start  this  train  In 
time  to  get  tbe  men  to  the  place  where  they 
were  to  work  by  7  o'clock  a.  m.,  without  any 
special  order  as  to  the  precise  time  of  leav- 
ing Sherman,  and  it  was  tbe  duty  of  the  em- 
ploye in  charge  thereof  to  keep  out  of  the 
way  of  all  regular  and  bulletined  trains. 
This  the  evidence  shows  was  thoroughly  un- 
derstood  by  deceased. 

On  tbe  morning  of  tbe  accident,  tbe  work 
train  was  late  in  leaving  Sherman,  and  did 
not  leave  earlier  ttx&a  6:44  a.  m.,  tbe  usual 
time  being  somewhere  about  6:16  a,  m.  The 
deceased  was  -undoubtedly  in  charge  of  such 
train,  and  responsible  for  Its  movements. 
Some  reliance  Is  placed  by  plaintiffs  upon 
tbe  tact  that  the  roadmaster,  T.  T.  Beuter, 
was  with  tbe  train,  accompanying  his  men  to 
the  place  of  work;  that  an  order  bad  been 
made  nearly  a  year  before  to  the  effect  tbat 
he  should  thereafter  "be  in  charge  of  all 
work  tn  connectltHi  with  handling  gravel," 
and  that  'ixalnmen  on  gravel  trains  and  oth- 
er employds  will  obey  his  orders."  and  that 
on  this  morning  he  told  deceased,  Just  before 
they  started,  "We  are  ready.  Pull  out"  It 
Is  claimed  that  this  shows  that  deceased  in 
moving  and  managing  the  train  was  acting 
directly  under  Beuter's  orders.  It  is  clear 
from  ^e  evidence,  however,  that  it  was  thor- 
oughly understood  by  both  deceased  and 
Beuter  that  this  order  gave  Beuter  only  such 
antborltr  over  the  work  train  as  a  road- 
master  would  naturally  have  In  the  matter 
of  construction  and  r^alr,  such  as  giving 
directions  as  to  where  It  should  be  token 
and  what  work  It  shonid  do,  and  that  the 
sole  responsible  party  so  far  as  its  opera- 
tions and  the  precautions  against  collision 
with  other  trains  were  concerned  was  tbe 
deceased.  Tbe  case  of  McKnne  v.  Cal.  S.  R. 
Oo.,  66  Cal.  S02,  5  Pac.  482,  relied  on  by 
plalntiffB,  was  one  where  a  train  was  or- 
dered to  move  by  a  train  dlspateher,  whose 
business  it  was  to  direct  the  movement  of 
trains.  At  tbe  time  of  leaving  It  was  clear 
at  Sherman,  but  further  up  the  road  was  a 
dense  fog.  On  coming  to  this  fog,  deceased 
proceeded  with  his  train  at  the  rate  of  about 
four  miles  an  hoar,  without  taking  any  pre- 
cautlfHis  against  accident  It  api>eared  that 
deceased  had  been  specially  warned  and  hi- 
structed  tbat  whenever  tbe  fog  was  so  thick 
that  be  could  not  see  far  enough  ahead  he 
must  send  out  a  man  to  flag  until  he  was  in 
4  safe  place.  This  he  did  not  do,  nor  did 
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be  ring  his  gong.  He  was  proceeding  up* 
grade,  when  tbe  lemon  train  came  in  sight 
coming  downgrade^  and  from  150  to  200  feet 
distant  Both  motormen  revived  their  cars 
and  applied  their  brakes,  but  it  was  apiwr- 
ently  too  late  to  avtrid  a  collision. 

There  is  nothing  in  Qie  record  which  would 
Justify  the  inference  that  there  was  any- 
thing in  the  equipment  or  condition  of  ei- 
ther train,  or  in  the  operation  of  the  lemon 
train  by  tlkose  In  charge  thereof,  that  would 
constltuto  negligence  on  the  part  of  defend- 
ant or  tbe  employes  hi  charge  of  the  lemon 
trato,  in  any  degree  contributing  to  the  col- 
lision. Tbe  <mly  basis  for  a  claim  of  such 
negligence  on  tbe  part  of  defendant  is  tbat 
it  allowed  these  two  trains  to  make  this  trip 
without  having  a  train  dlspateher  on  duty, 
allowed  the  lemcnt  train  to  start  on  its  re- 
turn trip  from  Col^rove  without  orders  from 
some  one  knowing  where  all  trains  were,  and 
left  It  to  the  motorman  of  tbe  work  train  to 
select  as  to  bow  the  two  trains  should  pass 
one  anotbOT  on  a  single-track  road.  If  it  be 
assumed  that  this  practice  was  at  all  negli- 
gent on  the  part  of  defendant  as  regards 
other  employte  than  the  deceased,  we  do  not 
see  bow  It  can  avail  plaintiffs.  In  face  of  tbe 
fact  tbat  it  was  tbe  si>eclal  duty  of  the  de- 
ceased, the  motorman  of  the  work  train.  In 
view  of  the  posted  orders  as  to  the  lemon 
train,  to  know  of  Ite  whereabouts,  and  to 
avoid  coming  into  collision  with  it  If  he 
were  negligent  In  the  performance  of  this 
duty,  and  sucb  negligence  contributed  direct- 
ly to  bis  injury,  It  is,  of  course,  Immaterial 
here  whether  the  defendant  was  negligent  in. 
any  of  tbe  respects  above  mentioned.  What- 
ever negligence  there  was  apart  from  this, 
was  the  negligence  of  the  deceased.  The 
lemon  train  was  moving  according  to  the  bul- 
letined order,  and  was  on  time.  Those  in 
charge  thereof  had  no  reason  to  expect  to 
meet  the  work  train  on  the  main  track,  for 
they  not  only  had  no  knowledge  as  to  its 
probable  location,  but  also  had  the  right  to 
assume  tbat  those  In  charge  thereof  knew  as 
to  the  movemente  of  the  lonon  train,  and 
were  bound  to  leave  the  lemon  train  a  clear 
track.  The  deceased.  In  charge  of  the  wwk 
train,  knew  tbat  be  was  likely  to  meet  the 
lemon  train  at  any  moment  If  he  did  not 
know  this,  it  was  sol^y  because  be  bad  fail- 
ed to  look  at  tbe  bulletin  board  b^ore  leav- 
ing Sherman,  or,  having  looked,  had  failed  to 
remembw;  In  eitha  <^  which  contlngent^es 
he  was  clearly  guilty  of  negligence,  for  It 
was  his  duty  to  advise  himself,  both  for  his 
own  protection  and  tbat  of  his  train,  aa  to 
the  presenoe  upon  the  track  over  whl<A  be 
was  to  go  of  any  bulletined  trains,  and  to 
move  his  own  train  with  reference  thereto. 
He  alone  was  the  responsible  party  In  this 
connection,  and  If  he  failed  to  obtain  oe  keen 
in  mtnd  the  information  placed  before  him 
for  his  guidance,  and  such  failure  contribute 
edi  directly  to  tbe  acddoit  and  bis  deativ 
there  could  be  so  escape  from  the  eonclv 
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slon  that  he  was  guilty  of  contrllratorT  ney- 
llgence.  It  mnst  tberefore  be  assumed  that 
be  knew  that  tbe  lemon  train  was  probably 
aivToachlng  him  on  the  same  track,  on  a 
downgrade,  and  that  he  also  knew  that  the 
motorman  thereof  was  In  Ignorance  as  to 
tbe  fact  that  the  work  train  was  anywhere 
la  the  neighborhood.  With  this  knowledge 
he  chose  to  assume  the  risk,  and  carried  his 
train  Into  and  through  a  fog  so  dense  that 
be  could  not  see  at  most  more  than  200  feet, 
without  taking  any  precaution  either  by  ring- 
ing the  gong  on  his  car  or  by  complying  with 
tbe  Instructions  to  send  a  man  to  flag  the 
approaching  train.  Had  the  train  been  stop- 
ped wb«i  the  dense  fog  was  reached,  and  a 
flagman  been  sent  out,  there  can  be  no  ques< 
tion  that  the  collision  would  have  been  arert- 
ed.  The  situation  was  clearly  such  as  to 
require  the  deceased  to  take  every  possible 
precaution  against  a  collision  with  the  train 
that  he  mnst  be  held  to  have  known  was  ap- 
proaching him  on  the  same  track,  the  oper- 
atlrea  of  which  train,  he  further  mnst  be 
held  to  have  known,  were  Ignorant  of  his 
own  whereabouts,  and  were  relying  upon 
him  to  keep  out  of  their  way.  It  cannot  be 
doubted  that  It  Is  negligence  for  an  engineer 
or  motorman,  ctiarged  as  he  la  with  tbe  duty 
of  caring  for  the  safety  of  his  train,  to  oper- 
ate It  with  entire  disregard  of  a  known  dan- 
ger, or  of  a  danger  of  which  he  mnst  have 
known  If  he  had  used  tbe  care  required  of 
him  in  the  discharge  of  the  duty  confided  to 
lilm.  When,  In  the  face  of  such  a  danger, 
he  proceeds  without  observing  practicable 
Instructions  given  him  by  his  employer,  de- 
signed to  guard  against  the  same,  the  observ- 
ance of  wlilch  would  clearly  have  the  effect 
to  avirid  the  danger,  there  can  be  no  differ- 
ence of  opinion  in  the  minds  of  reasonable 
men  as  to  the  character  of  bis  conduct  It 
Is  negligence  per  s^  and.  If  such  negligence 
Erectly  contributes  to  his  own  death,  as  It 
TinfOTtunately  did  in  this  ease,  it  must  be 
held  to  be  a  compete  defense  to  any  action 
for  damages  hrona^t  by  his  h^rs  or  legal 
r^reaentatlTea  against  the  employer  oa  ac- 
eoimt  of  biB  deatlL  In  this  case  the  undls- 
pnted  facts  shown  by  plaintiffs*  witnesses 
wan  such  as  to  make  tbe  question  of  the 
negligence  of  the  deesased  one  <tf  law  tor  the 
court  But  one  inference  conld  be  drawn 
ther^Mm  by  leasonable  men,  viit  that  the 
deceased  was  himaeU  guilty  of  ne^goice 
contributing  directly  to  the  collldon  and  his 
consequent  death.  Under  fliese  drcnmstan- 
ces  the  motion  for  a  nonsnlt  dionid  haTe 
bera  granted. 

If  the  evidence  subsequently  Introduced  by 
defendant  be  considered,  it  shows  that  plain- 
tiffs' case  was  made  no  stronger  thereby. 
That  evidence  bnt  emphasized  the  facts 
shown  by  plalntUfs*  case,  namely,  that  de- 
ceased wvs  la  sole  charge  of  the  work  train, 
and  responsible  for  its  safety,  and  that  he 
liad  full  knowledge  of  the  practice  as  to  tbe 
lemon  train,  and  alio  showed  that  he  liad 


many  times  within  a  few  weeks  of  the  acci- 
dent acted  as  motorman  on  tbe  lemon  train. 
In  view  of  our  conclusion  as  to  the  question 
discnssed.  It  is  unnecessary  to  consider  the 
contention  of  defendant  to  the  effect  that  the 
court  erred  In  the  matter  of  instructions  to 
the  jury. 

Ihe  Judgmrat  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

We  concur:  SHAW,  J.;  YAN  DTKB,  J. 


Itf  Cal.  4U 
In  re  MORErS  ESTATE. 
MOBEY  et  al.  V.  WELLS  et  al.  (L^  A.  1.721.) 
(Supreme  Oonrt  of  GaUfOmla.  Aug.  7.  190&) 

1.  Trial— NoHSurr—Paonarrr. 

Under  Code  Civ.  Proa  f  681,  authorizing 

the  dismissal  of  an  action  or  rendition  of  judg- 
mest  of  nonsuit  wben  plaintiff  fails  to  prove  a 
Bufiicient  case  for  the  jury,  the  refasal  of  the 
court  to  suhmit  the  evidence  to  tbe  jary,  if 
eQUivitlent  to  a  nonsuit,  is  justified  where  plain- 
tiffs' evidence  will  not  warrant  a  verdict  in 
their  favor  on  the  Issues  presented,  and  it  would 
be  the  court's  duty  to  set  aside  any  verdict  ren- 
dered for  them. 

2.  Appbai^Habhxjess  Ebbos— Findiikm. 

Irregularity  in  the  action  of  tbe  court  In 
making  special  findings  after  granting  a  nonsuit 
is  harmless  where  uie  nonsuit  was  properly 
granted. 

8.  SaXE— NORSUIT. 

Undw  Code  Civ.  Proc.  |  475,  declaring 
that  no  judgment  shall  be  reversed  for  «-ror 
unless  a  different  result  would  have  l>een  prob- 
able if  the  error  had  not  occurred,  irregularity 
In  withdrawing  a  case  from  tlie  Jury,  and  thus 
practically  nonsaiting  plaintifb.  Is  not  fatal  to 
the  judgment  on  appeal,  where,  under  the  evi- 
dence, a  verdict  for  idalntifEs  conld  not  have 
beea  sustained,  and  there  was  no  indication  that 
any  additional  ovideaos  ooold  be  prodoosd  fai 
their  favor. 

4.  Wills  —  UHnux  iHVLUsnoB  —  Pbbsuvp- 

XIORS. 

Under  dv.  Ood^  |  2235.  providiog  that 
transactions  between  a  trustee  and  his  ben- 
eficiary to  tbe  advantage  of  the  former  are  pre- 
sumed to  be  entered  into  by  the  latter  under  un- 
dae  Influence,  evidence  tlut  the  residuary  iMatee 
In  a  will,  who  drew  tbe  same,  had  been  »r  a 
long  time  the  attorney  for  testator,  and  that 
testator,  when  be  made  tbe  will,  was  old, 
feeble,  and  suffering  Intensely  from  disease,  if 
taken  alone,  raises  a  technical  Implication  or 
presumption  of  undue  infloence  against  the 
residuary  legatee,  or  at  least  requires  tbe  propo* 
nents  of  the  will  to  show  tbe  actual  circumstan- 
ces occurring  at  the  time  of  its  execution  and 
prior  thereto,  determinative  of  the  presence  or 
absence  of  undue  influence. 

[Ed.  Note. — Fot  cases  in  point  see  voL  49, 
Cent  Dig.  WlUs,  11  880^  891] 

5.  Saw— BSBTTTAIr  OF  PKBSOHFnON. 

The  presumotion  of  undue  influraice  in  tbe 
execution  of  a  will  by  an  old  and  feeble  man  in 
favor  of  bis  attorney  who  drew  tlie  same.  Is 
overcome  by  positive  evidence  of  tlie  persons 
present  at  the  time  of  the  execotion,  to  the 
effect  that  such  influence  was  not  exerted,  and 
by  the  express  affirmance  of  the  will  by  testator 
shortly  before  his  death  and  three  months  after 
the  execution  of  the  will  when  free  from  any 
possibility  of  influence,  and  by  other  circum* 
stances  surrounding  and  leading  up  to  the  ez^ 
cutlon  of  the  will  showing  tbe  ahnnce  of  audi 
Inflaenceb. 
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Department  1.  Appeal  from  Superior 
Court.  San  Bernardino  County;  H.  N.  Conk- 
lln.  Judge. 

Application  by  WUUam  Mor^  and  others 
to  reroke  tbe  probate  of  the  last  will  and 
testament  ot  David  Morey,  deceased;  E.  C. 
Wells  and  Cbarles  E.  Truesdell,  executora. 
From  an  order  denying  a  new  trial,  petition- 
ers appeal.  Affirmed. 

Ely  &  Campbell  and  Hmry  W.  Nisbet,  for 
appellants.  Otia.  Qregg  &  Surr,  for  respond- 
eota. 

VAN  "DYKE,  J.  This  Is  an  appeal  from 
an  order  denying  a  new  trial,  the  proceedr 
ing  Is  an  application  by  the  petitioner  to  ze- 
Toke  the  probate  of  the  lost  will  and  testa- 
moat  of  David  Horey,  deceased.  It  la  al- 
leged In  the  petition  that  David  Morey  died 
In  the  eonn^  of  San  Diego,  state  of  Calltw- 
nia,  on  June  21, 100%  being  at  the  time  a  res- 
ident of  the  county  of  Ban  Bernardino,  In 
said  state;  that  such  proceedings  were  had 
in  said  superior  court  of  San  Bernardino 
county  that  a  docummit  dated  the  Slat  day 
of  March,  1902,  was  admitted  to  probate  as 
the  last  will  and  testament  of  David  iSxarej 
by  said  court  on  the  12th  day  of  July,  1002, 
and  that  K.  0.  Wells  and  Charles  B.  Tmes- 
dell,  who  were  named  In  said  document  as 
executors,  were  appointed  as  such  by  said 
court;  and  immediately  entered  upon  their 
duties;  that  petitioners  William  Morey,  Is- 
rael Mor^,  and  Abraham  Morey  are  broth- 
ers of  said  decedent;  that  petitioner  Catha- 
rine Wollam  la  a  sister  of  said  decedent; 
that  petitioner  M.  D.  Felkner  Is  the  only 
child  and  heir  at  law  of  Sstber  Felkner,  de- 
ceased, the  Bister  of  said  decedent;  that  pe- 
titioners  J<dm  S.  Rose,  Lilian  F.  Jaqua,  An- 
na V.  Hoot;  and  Mary  R.  Hoover  are  the  on- 
ly surviving  children,  and  are  hdrs  at  law 
of  Elizabeth  Bose,  deceased,  sister  of  said 
decedent;  and  that  Lonlsa  Rose  is  the  only 
surviving  child  and  heir  at  law  of  Alvin 
Rose,  deceased,  a  son  of  Elizabeth  Roe^  de- 
ceased; and  that  all  said  petitioners  are 
heirs  at  law  of  said  decedent;  and  are  Inters 
ested  in  said  estate.  It  Is  further  alleged 
that  said  document  Is  not  the  last  wlU  and 
testament  of  said  decedent;  and  that  said  de- 
cedent died  intestate,  and  that  at  the  time 
said  document  pniports  to  have  been  event- 
ed said  decedent  he  was  not  of  sound 
mind;  that  tbe  document  If  executed  at  all 
by  decedent,  was  procured  to  be  executed  by 
the  undue  Influfflice  of  Charles  B.  Truesdell; 
that  said  Tmesdell  was  an  attorney  and 
counselor  at  law,  and  was  at  the  time  said 
document  purports  to  have  been  executed, 
and  for  a  long  time  previous  thereto  had 
been,  the  attorney  and  counselor  of  said  de- 
cedent, and  had  sustained  towards  said  de* 
cedent  relati(nis  of  trust  and  ctmfidence; 
that  said  document  wfta  drawn  raid 
Truesdell,  as  attorney  of  said  decedrat,  in 
the  course  of  bis  profesi^onal  employmrat 
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and.  If  executed,  was  so  executed  In  the  law 
office  of  said  Troeadeli,  and  under  his  super- 
vision, and  at  his  instance  and  request;  that 
said  Truesd^  is  named  in  aaid  document  as 
one  of  the  executors  tbenot,  and  as  one  of 
the  residuary  legatees;  that  the  appoint- 
ment of  said  Truesdell  as  executor,  and  his 
constitution  as  one  of  the  residuary  l^tees, 
were  procured  through  the  ecerdae  by  said 
Truesdell  over  said  deceased  of  undue  Iiffiu- 
ence  arising  from  the  relationship  of  trust 
and  confidence  with  aaid  decedent  as  hia  at- 
torney and  coonselOT.  It  Is  also  alleged  Uiat 
said  document,  If  executed  by  decedent,  was 
procured  to  be  executed  by  the  menace,  du- 
ress, and  undue  iuflu«ice  of  E.  CL  Wells,  who 
at  liie  time  was  the  president  and  chief  ex- 
ecutive officer  of  the  Union  Bank  ot  Bed- 
bnds.  whldi  bank  at  that  tim^  and  tar  a 
long  time  previous  tiiereto,  had  been  the 
holder  and  owner  ot  a  mortgage  on  all  the 
pnqterty  of  said  deced^i^  to  secure  his  pay- 
ment of  a  large  sum  of  money,  and  the  said 
Wells  was  and  has  be«i  for  a  long  time  the 
agent  ot  said  decedent,  and  managing  Us 
business  and  monetary  aflhirs,  and  liad  gov- 
erned and  controlled  all  his  actions  In  busl- 
ness  and  monetary  matters;  that  said  Wells 
was  present  at  the  time  said  document  was 
drawn  and  at  the  time  It  purpwts  to  have 
been  executed,  and  suggested  and  dictated 
Its  various  provlslims,  and  procured  the  in- 
tended execution  thereof  by  the  exercise  of 
undue  Influoice  over  decedent;  that  said 
Wells  Is  named  in  said  document  as  one  of 
the  executors  and  one  of  the  residuary  leg- 
atees of  said  decedent,  and  Is  claiming  a  por- 
tion of  the  estate  thveui^er;  and  that  his 
appointment  as  executor  and  constitution  as 
one  of  the  residuary  legatees  were  procured 
through  tiie  exercise  by  said  Wells  ovm-  de- 
cedent of  menace,  duress,  and  undue  influ- 
ence, arli^g  from  the  relation^ip  of  trust 
and  confidence  wlQi  said  decedenL  It  is  fur- 
ther alleged  that  said  decedent  was  deep^ 
ly  attached  to  hto  wife.  Sarah  J.  Morey,  in 
her  lifetime,  and  allowed  her  to  manage  and 
control  all  of  the  property  belonging  to  him 
or  them,  and  said  Sarah  J.  Morey  was  allow- 
ed by  said  decedent  to  take  the  title  to  all 
real  estate  belonging  to  them,  or  either  of 
them,  in  hec  own  name;  that  said  Sarah  J. 
Morey  was  a  person  of  strong  will  power, 
and  that  her  control  over  said  decedent  in 
her  lifetime  was  absolute,  and  extended  to 
control  of  his  property  and  affairs;  that  said 
decedent  was  in  the  habit  of  following  taer 
directions  in  regard  to  tbe  disposition  of  bis 
property  and  affairs,  and  depended  upon  her 
advice  and  directions  in  that  behalf;  that 
said  Sarah  J.  Morey  died  on  the  7tii  day  of 
August,  1901,  leaving  said  David  Morey  sur- 
viving her;  that  by  her  last  will  and  testa- 
ment she  bequeathed  and  devised  all  of  her 
property  of  every  kind  and  character  to  said 
David  Mor^;  that  a  few  days  before  her 
death,  to  wit,  on  the  4th  day  of  August, 
tool,  said  Sarah  J.  Morey,  being  then  aware 
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of  her  approaching  death,  catised  to  be  pre- 
pared written  directlona  to  said  David  Morey 
and  to  certain  of  her  friends  as  to  what  she 
wished  them  to  do  with  said  property,  and 
signed  her  name  thereto,  or  caused  It  to  be 
signed  by  some  one  In  her  presence;  that  by 
said  paper,  after  requesting  that  Tarlous  ar- 
ticles of  personal  pn^erty  be  given  to  cer- 
tain of  her  friends,  she  directed  that  the  sum 
of  $2,000  be  given  to  one  Mrs.  Painter,  $2,' 
000  to  one  Morey  Cole,  and  $4,000  to  one  Ada 
Hoskins,  and  that  any  money  not  so  dispos- 
ed of  or  used  by  said  David  Morey  should  be 
given  to  some  children's  hospital  for  the  pur- 
pose of  endowing  one  or  more  beds,  to  be 
known  as  the  "Sarah  Morey  Elndowment," 
and.  If  there  was  money  sufficient  to  endow 
more  than  one  bed,  one  Mrs.  Moore,  with  the 
h^  of  K.  G.  Wells,  should  decide  bow  It 
should  be  endowed,  and  that  said  K.  O. 
Wells  should  decide  where  it  should  be  en- 
dowed; that  It  was  the  earnest  desire  and 
intention  of  said  David  Morey.  so  far  as  he 
was  mentally  capable  of  forming  any  Inten- 
tion, to  carry  out  the  wishes  of  his  wife  re- 
lating to  the  disposition  of  said  t^P^rty,  as 
expressed  In  said  paper;  that  said  K.  C. 
Wells  obtained  possession  of  said  paper,  and 
by  the  use  of  undue  Influence  over  said  de- 
cedent, be,  with  said  Truesdell,  procured  the 
execution  by  said  decedent  of  said  document 
purporting  to  lie  bis  last  will  and  testament, 
wherein,  instead  of  carrying  out  the  wishes 
and  directions  of  said  Sarah  J.  Morey,  he 
was  Induced  to  attempt  to  bequeath  to  Ada 
Hoskins  the  sum  of  $1,000  only,  and  to  at- 
tempt to  bequeath  the  sum  of  $3,000  to  the 
First  Congregational  Church  of  Redlands,  a 
rrilglous  oi^anlzatlon  not  authorized  by  law 
to  take  by  will,  and  to  leave  only  the  sum 
of  $1,000  for  the  purpose  of  endowing  a  bed 
In  some  hospital  to  be  selected  by  them,  and 
to  make  said  Wells  and  Truesdell  his  resid- 
uary legatees,  they  well  knowing  tliat  the  at- 
tempted bequests  to  said  church  and  hospi- 
tal were  and  are  void,  and  that.  If  said  doc- 
ument were  allowed  to  stand  as  the  last  will 
and  testament  of  said  decedent,  said  be- 
quests would  revert  to  them  as  residuary 
legatees.  It  Is  also  alleged  that  the  bequest 
to  Wells  and  Truesdell  was  Intended  to  be 
received  by  them  in  trust  for  charitable  uses, 
and  that  they  are  now  claiming  the  said  l>e- 
quest  as  their  own  right,  with  the  Intention 
of  appropriating  the  same  to  their  own  use. 
The  foregoing  are  the  material  allegations 
of  the  petition  for  the  revocation  of  the 
proof  of  said  will. 

By  the  answer  filed  on  the  part  of  the  re- 
spondents the  material  allegations  of  the 
contestants  were  put  in  Issue.  Tills  is  the 
second  trial  of  the  case.  On  the  first  trial 
a  verdict  was  rendered  in  favor  of  the  con- 
testants, which  was  set  aside,  and  a  new  tri- 
al granted.  On  the  case  coming  on  again 
for  trial  on  April  12,  1904,  a  Jury  was  de- 
manded on  the  part  of  contestants,  and 
nraa  Impaneled  and  awoTQ  to  try  the  caosek 


After  the  testimony  had  been  offered  by  the 
respective  parties,  the  contestants  moved 
the  court  to  submit  certain  special  Issues  to 
the  Jury.  Respondents  thereupon  objected 
to  the  submission  of  said  Issues  or  any  !»• 
sues,  on  the  ground  ttut  there  was  not  suffi- 
cient evidence  to  warrant  the  court,  or  which, 
would  authorize  a  Jury  in  finding  a  verdict 
or  any  special  Issues  in  favor  of  the  contest* 
ants.  The  court,  after  having  heard  argu- 
ment on  the  motion  and  objections  thereto, 
sustained  the  objections,  and  declined  to  sub- 
mit any  Issues  to  the  Jury,  on  the  ground 
that  no  evidence  authorizing  the  snbmissioa 
of  said  IsBoe  had  been  offered  or  Introduced 
upon  the  trial.  Thereupon  the  court  jfrepar- 
ed  and  signed  certain  findings  of  fact  order- 
ing and  adjudging  that  the  order  of  the  court 
made  and  entered  the  12th  day  of  July,  1902, 
admitting  to  probate  the  document  dated  the 
3l8t  of  Mardi,  1902,  as  the  last  will  and  tes- 
tament ot  David  Morey,  deceased,  stand  and 
is  affirmed  as  such.  Thereafter  contestants 
moved  the  court  upon  a  statement  of  tbe 
case  for  a  new  trial,  wlilch  was  dmied^  and 
from  the  order  denying  the  motion  for  a  new 
trial  this  appeal  Is  taken,  as  heretofore  stat- 
ed. 

In  tbe  statement  on  motion  for  new  trial 
quite  a  number  of  exceptions  are  noted  to 
the  rulings  of  the  court  during  the  progress 
of  the  trial,  and  specifications  of  tbe  Insuffi- 
ciency of  the  evidence  to  Justify  the  find- 
ings of  tbe  cotirt  The  main  points,  however, 
presented  and  urged  on  the  part  of  contest- 
ants and  appellants  on  the  appeal  are  prac- 
tically reduced  to  two,  to  vrit,  that  tbe  de- 
cedent at  the  time  of  executing  the  will  In 
question  was  of  unsound  mind,  and  that  the 
win  was  procured  and  executed  under  the 
undue  Influence  of  the  executors  Tmesdell 
and  Wells.  In  this  connection  It  Is  further 
contended  that  In  refusing  to  submit  the  spe- 
cial issues  to  tbe  Jury  and  In  discharging 
the  jury  without  a  verdict  the  court  prac- 
tically granted  a  nonsuit,  which  It  was  not 
authorized  to  do  In  this  case,  for  the  reason, 
as  contended,  that  the  evidence  produced  on 
behalf  of  the  plaintiffs  established  a  case 
sufficient  to  have  the  issue  submitted  to  a 
Jury.  Conceding  that  the  action  of  tbe  court 
In  refusing  to  submit  the  evidence  to  the  jury 
was  the  equivalent  of  a  nonsuit,  still,  If  the 
evidence  on  behalf  of  the  plaintiffs  would 
not  have  Justlfled  a  verdict  In  their  favor  on 
the  Issues  presented,  the  court  was  justified 
in  the  action  taken,  for  under  such  circum- 
stances it  would  have  been  tbe  duty  of  the 
court  to  set  aside  the  verdict,  as  was  done 
on  the  first  trial.  An  action  may  be  dis- 
missed or  a  Judgment  of  nonsuit  entered  up- 
on motion  of  the  defendant  when  upon  the 
trial  the  plaintiff  falls  to  prove  a  sufficient 
case  for  tbe  Jury.  Code  Civ.  Proc.  i  581. 
Upon  an  examination  of  the  evidence  we  are 
satisfied  that  it  fails  to  prove  a  sufficient  case 
to  Justf^  a  verdict  or  findings  In  favor  of 
tbe  contestants.  It  wlU  be  seen  that  la  the 
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petition  of  the  contestants  It  Is  stated  that 
David  Morey  desired  to  follow  out  his  wife's 
wishes  as  expressed  In  the  memorandum  left 
by  her  just  prior  to  her  death,  which  memo- 
randum Is  attached  to  the  petition  as  an  ex- 
hibit; but  this  memorandum  or  statement,  if 
it  had  been  followed  literally  by  the  dece- 
dent In  his  will,  would  not  have  benefited 
the  contestants.  It  shows  that  Mrs.  Morey 
never  desired  that  any  of  tlie  eastern  rel- 
atives who  constitute  the  contestants  should 
ever  recetve  a  particle  of  the  estate.  A  few 
days  prior  to  the  execution  of  the  so-called 
memorandum,  to  wit,  Angrust  1st,  Mrs.  Morey 
had  executed  the  will  in  which  she  bequeath- 
ed and  devised  all  her  property,  real  and 
personal,  to  her  husband  as  and  for  his  ab- 
solute estate,  and  appointed  him  the  execu- 
tor of  the  said  will,  which  said  will  was  filed 
fw  probate  August  10,  1001.  The  will  of 
Mr.  Morey  under  contest  departs  in  some 
respecte  from  the  monorandum  left  by  Mrs. 
Morey,  but  In  her  memorandum  she  says: 
"I  want  my  husband,  Mr.  Morey,  first  in  all 
respects  and  plans,  pleased,  satisfied  and  al- 
ways comfortably  restful."  But  it  would 
not  benefit  the  contestants  If  the  deceased 
whose  will  is  being  contested  had  literally 
and  In  every  respect  complied  with  the  mem- 
orandum; and  the  evidence  shows  that  sub- 
sequent to  the  death  of  his  wife  circumstan- 
ces occurred  which,  to  Mr.  Morey  at  least* 
seemed  to  Justify  him  In  departing  some- 
what from  the  memorandum  left  by  ber,  and 
the  fact  tbat  he  did  so  depart  from  the  sug- 
gestions contained  In  her  memorandum 
would  seem  to  indicate  that  he  exercised  bis 
own  judgment  in  making  the  will  under  con- 
test The  witnesses  on  behalf  of  the  contest 
ants  In  reference  to  the  question  of  unsound* 
nam  of  mind  and  undue  influence  are  prac- 
tically reduced  to  three  in  number — Miss 
Gertrude  Hayes  and  Mr.  and  Mrs.  Moore. 
The  main  reason  assigned  by  these  witnesses 
in  their  testimony  that  he  was  of  unsound 
mind  Is  tbat  be  was  a  great  sufferer  from 
eczema,  and  also  at  one  time  he  had  an  ab- 
scess in  one  of  bis  ears;  but  It  is  not  an  un- 
usual tblng<— in  fact  it  Is  rather  the  oppo- 
site—that one  may  be  a  great  sufferer  from 
some  physical  ailment  end  still  be  of  sound 
mind,  end  in  possession  of  his  mental  facul- 
ties, and  eble  to  transact  business.  Miss 
Gertmde  Hayes,  although  of  the  opinion  tbat 
he  was  of  unsound  mind,  wes  at  the  same 
time  negotiating  with  the  deceased,  Morey, 
for  a  large  and  valuable  piece  of  property. 
It  iB  not  fair  to  suppose  tbat  one  would  be 
transacting  business  with  a  x'ei'wm  of  un- 
sound mind  oe  incapable  of  transacting  the 
business  In  question.  Mr.  Moore  thinks  that 
his  unsoundness  of  mind  was  the  result  of 
bis  ill  health.  Wb  testimony  shows  t^at  he 
had  some  feeling  against  the  aecntors  Wells 
and  Truesdell.  He  said,  however,  he  had  no 
feelli^  agaliut  Tnusd^l,  but  he  was  very 
much  hurt  that  Mr.  Wells  should  be  gnilty 
of  what  he  calls  a  breach  of  trust— t3iat  Is.  in 


not  carrying  out  the  suggestions  of  Mrs.  Mor- 
ey— but  he  says:  "I  endeavored  to  induce 
him  to  make  a  will,  and  1  thought  that  that 
was  the  right  thing  to  do  to  have  the  prop- 
erty go  as  it  ought  to  go."  Further:  "I  also 
knew  tbat  Mrs.  Moore  was  mentioned  cou' 
diUonally  as  one  of  the  persons  whom  Mrs. 
Morey  wanted  to  be  benefited  by  the  prop- 
erty, and,  knowing  that  fact,  I  urged  Mr. 
Morey  to  make  this  will,  which  would  make 
Mrs.  Moore  a  baiefidary  In  accordance  with 
that  memorandum."  The  will  was  made  in 
such  a  way  tbat  Mrs.  Moore  was  not  made 
a  beneficiary  under  it.  The  testimony  of 
Mrs.  Moore  Is  somewhat  similar  to  that  of 
ber  husband.  It  was  to  the  effect  that  he 
was  not  of  sound  mind,  yet  she  assisted  him 
in  disposing  of  a  great  portion  of  the  prop- 
erty that  had  been  left  in  the  home  by 
Mrs.  Morey  In  accordance  with  the  requests 
of  Mrs.  Morey,  and  It  can  hardly  be  pre- 
sumed that  at  that  time  she  supposed  she 
was  dealing  with  a  man  of  unsound  mind  or 
one  incapable  of  managing  his  property.  De- 
cedent was,  it  appears,  deeply  attached  to 
his  wife,  and  allowed  her  to  take  all  the 
property  belonging  to  them  in  ber  name  and 
manage  and  control  the  same  up  to  the  time 
of  her  death;  but  by  her  last  will,  as  .J- 
ready  shown.  It  was  all  transferred  to  him. 
They  bad  no  children.  A  few  days  after  the 
death  of  Mrs.  Morey,  which  occurred  August 
7,  1901,  Mr.  Morey  accompanied  Mr.  Wells, 
one  of  the  respondents,  to  the  summer  house 
of  the  latter  at  Terminal  Island,  near  San 
Pedro,  In  Los  Angeles  county,  where  he  was 
expected  to  remain  a  week  or  two,  it  he  so 
desired.  There,  on  the  11th  day  of  August, 
1801,  he  caused  to  be  pr^ared  a  will,  which 
was  executed  and  attested  by  Mr.  and  Mrs. 
Holmes,  Morey  put  this  will  In  his  pocket* 
and  carried  It  away  with  him  the  next  day. 
when  he  left  Terminal  Island.  This  vrill  and 
the  one  in  contest  were  the  same  in  form  and 
effect,  with  the  exception  that  the  first  will 
left  $4,000  to  Miss  Ada  HosMns  and  91,000 
to  the  Congregational  Oburch  of  Bedlands 
and  nothing  to  Mrs.  Crelghton.  The  second 
vrill — ^the  one  under  consideration— cut  down 
Miss  Hosklns'  bequest  to  91|000  and  added 
92,000  to  the  bequest  to  the  Congregational 
church,  and  left  fl,000  to  Mrs.  Margaret 
Crelghton;  the  aggregate  amount  of  his  spe- 
cific bequests  remaining  the  same  In  both 
wills,  and  In  each  Wells  and  Truesdell  were 
named  as  executors  and  residuary  l^atees. 
The  parties,  however,  affected  by  the  chan- 
ges in  the  second  vrill  are  not  among  the  con- 
testants. About  the  middle  of  June  follow- 
ing the  execution  of  the  last  will  Morey  went 
to  San  Diego,  where,  on  the  21st  of  that 
month,  he  committed  suicide,  caused,  as  he 
states,  by  his  physical  sufferings  from  ease- 
ma.  He  left  a  note  addressed  to  Mr.  Wells, 
with  an  envelope  containing  the  keys,  and 
says  in  the  note:  "You  will  find  a  letter  ad- 
dressed to  you  and  Truesdell  In  a  drawer  of 
the  secretary  of  my  room  at  Dr.  Otelghton's. 
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It  will  tell  yon  what  to  do  with  my  ettecta  In 
the  room.  Please  carry  out  my  wish  In  my 
laat  wUL  Destroy  the  first  will.  I  leave 
many  dear  friends  whom  I  love  and  respect. 
We  hope  to  meet  on  the  other  side  of  the 
dark  river.  Goodbye  to  all."  From  the  time 
of  the  execution  of  the  will  be  had  It  In  bU 
possession,  and  had  the  opportunity  of  de- 
stroying it  If  it  had  been  obtained  from  him 
by  any  undue  Influence,  or  If  the  same  did 
not  fully  and  fairly  contain  his  last  wish 
and  will.  Yet  here  we  have  some  three 
months  after  the  execution  of  the  last  will 
In  the  foregoing  letter  what  would  seem  to 
be  a  most  solemn  ratification  of  the  same. 
His  estate  was  appraised  at  the  sum  of  a  lit* 
tie  over  $21,000,  and  the  specific  bequests  ag- 
gregate some  $10,000.  Add  to  this  the  claims 
against  the  estate  aggregating  about  $5,000, 
and  It  wonld  leave  only  about  $5,000  to  be 
divided  between  the  residuary  legatees. 
These  legatees,  as  shovrn  by  the  evidence, 
were  the  old  esteemed  friends  of  both  Mr. 
and  Bfrs.  Morey.  There  Is  nothing  in  the  evi- 
dence tending  to  show  that  It  was  the  wish 
of  Morey,  the  deceased,  that  any  portion  of 
the  small  estate  should  go  to  his  eastern  rel- 
atives, none  of  whom  he  had  seen  for  over 
40  years,  excepting  one  brother  who  some 
years  ago  visited  him  in  C&llfornia. 

The  right  to  dispose  of  property  In  contem- 
plation of  death  la  as  old  as  the  right  to  ac- 
quire and  possess  property,  and  the  laws  of 
all  civilized  countries  recognize  and  protect 
this  right  It  seems,  howevM-,  to  be  the  Im- 
pression among  many  that  if  the  property  Is 
not  disposed  of  as  the  surviving  relatives, 
near  or  remote,  may  think  It  should  have 
been  disposed  of,  the  decedent  must  have 
been  incompetent  to  transact  business,  or 
was  acting  at  the  time  under  undue  Influ- 
axee  of  some  kind.  But  as  said  In  Be  Car- 
tiger's  Estate*  104  Cal.  84,  37  Pac.  786:  "To 
set  aside  a  will  *  •  •  Is  a  serious  mat- 
ter, and  a  verdict  having  that  effect  should 
be  closely  scrutinized  by  the  trial  judge. 
The  upsetting  of  wilts  is  a  growing  evil.** 
It  Is  also  said  in  Re  McDevitt,  05  Gal.  33,  30 
Pac  106:  "But  the  right  to  dispose  of  one's 
property  by  will  Is  most  solemnly  assured 
by  law,  and  Is  a  most  valuable  incident  to 
ownership,  and  does  not  depend  upon  Its  Ju- 
dicious use.  The  beneficiaries  of  a  will  are 
as  much  entitled  to  protection  as  any  other 
prop^ty  owners,  and  courts  abdicate  tbeir 
functions  when  they  permit  the  prejudices 
of  a  Jury  to  set  aside  a  will  merely  upon  sus- 
idcion,  or  because  it  does  not  conform  to 
their  ideas  of  what  was  Just  or  proper." 
And  In  Re  Wilson's  Estate,  117  Cal.  270,  49 
Pac.  174,  it  is  said:  "The  history  of  this 
species  of  litigation  shows  that  quite  a  num- 
ber of  people  have  come  to  think  that  the 
right  to  dispose  of  property  by  will  has  but 
little  significance,  and  may  be  legally  dis- 
regarded whenever  the  testator  has  not  dis- 
posed of  bis  property  In  the  manner  which 
mlts  tiie  Tlews  ot  the  jurjr."  It  the  Issne* 


here  bad  been  submitted  to  the  Jury  under 
the  evidence  in  the  case,  and  a  verdict  or 
special  finding  should  have  been  rendered  in 
favor  of  the  contestants.  It  would  have  been 
the  duty  of  the  court  to  set  the  same  aside. 
That  being  so,  the  court  was  Justified  in  re- 
fusing to  submit  the  case  to  a  Jury.  As  said 
by  this  court  in  the  Estate  of  Tibbett,  137 
Cal.  128,  69  Pac.  980:  "Where,  however, 
there  Is  really  no  substantial  evidence  to  sup- 
port a  verdict,  or  the  Jury  were  evidently 
actuated  by  motives  whlcb  they  had  no  right 
to  consider — as  is  so  frequently  the  case  In 
contests  of  wills—there  this  court  will  hold 
that,  as  a  matter  of  law,  the  verdict  is  un- 
warranted, even  though  there  be  some  sUc^t 
pretense  of  evidence  to  support  it" 

It  may  be  conceded  that  In  withdrawing 
the  case  from  the  Jury  the  court  practically 
granted  a  nonsuit,  as  claimed  by  the  con- 
testants, and  that  the  coiurt  was  not  Justified 
tbereaft^  in  making  special  findings;  but 
this  Irregularity  or  error  is  harmless,  and 
cannot  prejudice  the  appellant  The  case 
is  before  us  In  substantlaUy  the  same  aspect 
as  if,  at  the  close  of  the  evidence  on  both 
sides,  the  court  had  directed  the  Jury  to 
bring  in  a  verdict  against  the  contestants. 
There  Is,  however,  no  material  difference  be- 
tween the  rule  governing  this  court  In  the 
consideration  of  the  sufficiency  of  the  evi- 
dence where  the  court  below  has  directed  a 
verdict  from  that  prevailing  where  a  nonsuit 
Is  granted  on  motion  made  after  the  evi- 
dence £br  both  parties  has  been  given.  Ip. 
Lacey  v.  Porter,  103  Cal.  606,  87  Pac.  637 
which  IB  the  only  California  case  on  the  sub" 
Ject,  the  court  says:  "To  Justify  the  court 
in  directing  a  verdict  It  Is  not  necessary  that 
there  should  be  no  conflict  in  the  evidence; 
but  where  the  evidence  Is  such  that  it  is 
clearly  Insflffldent  to  support  a  verdict  in 
favor  of  the  party  against  whom  the  direc- 
tion is  given  the  Instruction  Is  proper,  unless 
the  circumstances  Indicate  that  upon  another 
trial  the  evidence  may  be  materially  differ- 
ent, in  which  case  the  facts  should  be  sub- 
mitted to  the  Jury  In  order  that  a  new  trial 
may  be  bad.  But  In  either  case  the  decision 
of  the  court  below  vrlll  be  sustained,  unless 
the  appellate  court  can  clearly  see  that  Its 
conclusion  Is  wrong  upon  the  facts."  There 
are  many  decisions  referring,  for  the  moat 
part  to  some  particular  instruction  which 
assumes  the  existence  of  some  fact  in  issue, 
where  It  Is  said  that  It  is  error  to  do  so  if 
there  Is  conflicting  evidence  as  to  the  fact 
assumed.  But  with  regard  to  the  granting 
of  a  motion  for  nonsuit  made  at  the  close  of 
the  evidence  for  plaintiff  and  defendant,  the 
role  seems  to  be  well  established  that  the 
trial  court  has  discretion,  and  that  it  is  not 
error  to  grant  the  motion  where,  upon  all 
the  evidence.  It  Is  clear  that  if  a  Jury  should 
bring  in  a  verdict  against  the  defendant.  It 
would  be  the  duty  of  the  court  to  set  It  aside 
and  order  a  new  trial.  Geary  v.  Simmons,  89 
Cal.  224;  Vanderford  t.  Foster,  65  Cal.  49, 
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2  Pac,  736;  Fagundes  t.  C.  P.  R.  Co.,  79 
Cal.  100,  21  Pac.  437,  3  L.  R.  A.  824;  Fox  v. 
S.  P.  Co.,  95  Cal.  234,  30  Pac.  3S4;  Toulouse 
T.  Pare,  103  Cal.  251,  37  Pac.  146.  The  above 
rule,  of  course,  does  uot  mean  that  In  every 
case  where  the  trial  court  might  properly 
grant  a  new  trial  (or  Insufficiency  of  evidence 
tvt  plaintiff  it  should  grant  &  motion  for  non- 
Bult;  if  made  after  both  parties  rest  their 
case,  but  6nly  that  It  should  do  so  In  verj 
clear  cases,  which  is  practically  the  rule 
which  controls  In  directing  a  verdict.  Courts 
are  not  Instituted  to  enable  parties  who 
have  neither  a  wrong  to  redress  nor  a  right 
to  enforce  to  persist  In  a  groundless  suit 
resting  on  the  chances  which  arise  from 
prejudice  which  sometimes  influences  Juries. 
Where,  after  a  case  Is  all  Id,  the  court  can 
see  that  no  other  evidence  favorable  to  one 
of  the  parties  Is  likely  to  be  discovered  or 
produced,  and  that  upon  all  the  evidence  giv- 
en a  verdict  in  his  favor  would  be  altogether 
unJuBtiflable,  and.  If  rendered,  must  be  set 
aside  on  motion,  and  that  the  continoance 
of  the  litigation  will  probably  produce  no 
other  result  than  Injury  to  the  party  who  Is 
In  the  right.  It  is  its  duty  to  end  the  case  by 
directing  a  proper  vwdlct  Granting  that 
tte  course  pursued  in  this  case  was  irregular, 
It  does  not  follow  that  it  is  fatal  to  the  Judg- 
ment, even  on  appeal.  The  Code  expressly 
declares  that  no  Judgment  shall  be  reversed 
tor  error  unless  a  different  result  would  have 
been  probable  If  the  error  had  not  occurred. 
Code  Civ.  Proc.  8  475.  In  the  case  at  bar  It 
does  not  appear  that  a  different  result  would 
have  been  probable.  There  was  no  Indica- 
tion that  any  additional  evidence  at  all  ma- 
terial could  ever  be  produced  in  favor  of  the 
contestants. 

It  Is  claimed  that  there  was  a  substantial 
conflict  In  the  evidence  regarding  the  issue 
of  undue  Influence.  There  was  evidence  that 
Truesdell,  one  of  the  residuary  legatees  who 
would  receive  a  part  of  the  estate  by  the  pro- 
vision In  his  favor,  drew  the  will,  and  had 
been  for  a  long  time  before  the  attorney  for 
the  testator,  and  that  the  testator,  when  he 
made  the  will,  was  old,  feeble,  and  suffering 
Intensely  from  disease — circumstances  which, 
under  the  rule  given  in  Underbill  on  Wilis, 
vol.  1,  p.  209,  Civ.  Code,  §  2235,  Estate  of 
WIckes.  139  Cal.  202,  72  Pac.  902,  and  Estate 
of  McDevltt,  05  Cal.  33,  30  Pac.  101,  would. 
If  taken  alone,  raise  the  technical  Implication 
or  presumption  that  the  will  was  procured 
by  the  undue  Influence  of  Truesdell,  or  would 
at  least  require  the  proponents  to  show  what 
did  actually  occur  at  the  time  of  its  execu- 
tion and  prior  thereto,  so  that  the  presence 
or  absence  of  undue  Influence  by  him  could 
be  determined.  This  presumption.  It  is 
claimed,  is  evidence,  and  creates  a  conflict, 
upon  ^VhSch  it  was  necessary  to  allow  the 
Jury  to  decide.  But  all  the  other  circumstan- 
ces surrounding  and  leading  up  to  the  exe- 
cution of  the  will  were  fully  disclosed  by  the 
evidence,  without  conflict;  and  they  showed 


Utat  Uieaee  was  no  undue  Influence  In  addi- 
tion to  thlfl^  there  is  the  positive  evidence  of 
the  persons  present,  and  of  others  who  could 
reasonably  be  suj^osed  to  bave  any  knowl- 
edge of  the  case,  to  the  effect  that  such  In- 
fluence was  not  exerted;  and  the  expressed 
affirmance  of  the  •will  by  the  testator  him- 
self shortly  before  his  death,  as  already 
shown,  at  a  time  when  the  persons  charged 
with  the  exercise  of  the  undue  Influence  did 
not  have  an  opportunity  to  exercise  It,  com- 
pletely remove  the  imputation  of  imdue  In- 
fluence, and  show  that  the  provisions  of  the 
will  In  favor  of  the  residuary  legatees  were 
conceived  by  the  testator  himself,  without  in- 
fluence or  suggestion  from  others.  This  Is 
so  satisfactorily  proven  that  a  verdict  for  the 
contestants,  if  It  had  been  rendered,  should 
have  been  unhesitatingly  set  aside  by  the 
court 

There  Is,  Indeed,  no  real  conflict  In  the 
evidence.  The  facts  on  which  the  asserted 
presumption  of  undue  Influence  rests  are 
not  denied  or  contradicted,  but  are  practical- 
ly admitted.  The  other  evidence  given  to  re- 
fute the  presumption  consisted  of  additional 
facts,  which  also  were  not  seriously  disputed 
or  contradicted,  and  they  furnished  the  ex- 
planation n-ecessary  to  destroy  the  Impltca- 
tloii  of  undue  Influence.  There  was,  there- 
fore, nothing  upon  which  a  verdict  setting 
aside  the  will  could  Justly  be  supported,  and 
the  method  of  proceeding,  though  Irregular, 
did  not  cause  any  Injustice  but  ended  In  the 
Judgment  that  should  have  been  given.  The 
will  had  previously,  as  shown,  been  admitted 
to  probate,  and,  unless  set  aside  by  success- 
ful contest,  would  stand  as  the  last  will  of 
the  decedent.  The  appellants  In  this  case 
upon  their  own  evidence  failed  to  sustain  the 
contest,  and  the  result  to  them  Is  the  same 
whether  a  nonsuit  was  granted  or  whether 
special  flndings  were  made  by  the  court  ad- 
verse to  their  contention. 

We  see  no  errors  In  the  rulings  of  the  court 
during  the  progress  of  the  trial  which  would 
justify  reversing  the  order  of  the  court  deny- 
ing a  new  trial.  The  contestants  now  have 
had  two  trials,  and  it  Is  fair  to  presume  they 
have  produced  all  the  testimony  they  are 
capable  of  producing  in  support  of  their  con- 
tention, and  a  new  trial  therefore  would  be 
entirely  useless,  even  If  there  were  sufficient 
grounds  shown  for  granting  the  same. 

The  order  appealed  from  is  affirmed. 

We  concur:   SHAW,  J.;  ANGELLOTTI,  J. 


147  Cal.  463 

RTER  V.  RIO  LAND  &  IMPROVEMENT  CO. 

(S.  F.  4.230.) 
(Supreme  Court  of  California.   Aug.  5,  1905.) 

1.  Appeai/— Settlement  of  Statement— Ob- 
jections—I  NCoaroBATtON  IN  Statement. 
The  rule  that  an  objection  that  a  propo»«d 
statement  has  not  been  presented  to  the  judsf 
in  time  must  be  urged  when  the  etatement  in 
Xiresented  fur  wttlement^  and,  if  overruled. 
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must  be  Incornoratedt  wltli  the  matter  in  rap- 
port thereof,  in  tbe  stntementi  In  order  to  be 
available  to  defeat  a  motion  for  new  trial  or  on 
aK>eal.  only  appIi«B  to  objections  urged  at  the 
time  the  proposed  statement  cornea  up  for  set- 
tlement, and  has  no  application  to  objections 
or  motions  made  snbseqnent  to  the  order  set- 
tling the  statement,  and  which  are  urged  at 
tbe  time  the  statement,  as  ordered  settled  and 
eoerossed,  ig  presented  for  certification. 
2.  Sauk  —  Tium  of  Settlement  —  Enoboss- 

ICEHT. 

When  matter  of  settlement  of  the  statement 
or  bill  of  exceptions  is  taken  np  by  the  judge, 
and  it  is  determined  by  him  what  shall  be  in- 
cluded therein,  the  statement  or  bill  is  then 
actually  settled,  although  the  judge  may  direct 
it  to  be  engrossed,  and  does  not  finally  certify 
it  as  correct  and  allowed  until  the  engrossment 
is  made,  and  the  only  duty  devolving  on  the 
court,  and  the  only  rignt  upon  which  the  parties 
can  insist,  at  the  time  ot  the  engrossment,  is 
that  the  engrossed  statement  or  bill  shall  em- 
body oU  that  the  court,  at  the  time  of  the  actual 
■ettiement,  ordered  to  be  Incorporated  therein. 
Sl  Sasce— Accubact  of  Enobdssuest-— Dk- 
nsMinATiON  OK  Judge— Finality. 

Whether  a  bill  of  exceptions  or  statement 
l>  correctly  engioned  as  settled  is  a  matter  for 
the  determination  of  tiie  Jui^  of  the  lower 
coort,  and  bis  determination  thereof  Is  final. 
4;  Same— Objections  to  Bnobossueni. 

An  objection  that  the  engrossed  statement 
was  not  served  on  an  attorney  before  presenta- 
tion to  the  jadge,  while  it  may  justify  the  court 
in  refusing  to  certify  tbe  statement  until  exam- 
ined by  sach  attorney,  does  not  justify  an  abso- 
lute refusal  to  certify  the  statement  as  en- 
Sroesed. 

5.  Same— Special  Bill  of  Exceptions— Mo- 
tions TO  Dent  New  Tbial. 

Where  a  motion  for  the  denial  of  a  new 
trial  (m  the  ground  of  laches  in  prosecuting  the 
motion  therefor  and  of  unreasonable  delay  in 
presenting  the  ensrroased  statement  for  certifi- 
cation is  made  after  the  actual  settlement  of 
tbe  statement  but  before  certification,  and  is 
denied,  the  party  appealing  from  the  cn-der  of 
denial  It  not  entitled  to  lutve  his  motion,  and 
the  matters  upon  which  it  is  based,  incorporated 
in  the  statement  on  motion  for  a  new  trial,  but 
must  support  his  appeal  by  a  separate  bill  of 
exceptions. 

6.  New  Tbxu<— Motior  fob  DenuXt-Dispo- 

8III0N. 

While  the  nsual  practice  In  moving  the  de- 
nial or  dismissal  of  a  motion  for  a  new  trial 
on  the  ground  of  laches  is  to  make  the  motion 
when  the  application  for  new  trial  comes  up  fc«- 
disposition,  yet  such  motion  need  not  be  pohc- 
po&ed  until  that  time^  but  may  be  made  at  any 
time- 
la  Bank.  Appeal  from  Snpalor  Court 
Solano  County;  A.  J.  Bncklefl,  Judge. 

Action  by  F.  F.  "Ryer  against  tbe  Rio  Land 
&  ImiiroTement  Company.  Application  by 
defendant  to  be  allowed  to  prove  certain  ex- 
o^tloiis,  and  bare  them  Incorporated  In  a 
bill  of  exertions.  Dismissed. 

Piatt  &  Bayne,  for  petitioner.  R.  H.  Coun- 
tryman, for  respondent  and  sabstituted  plain- 
tiO. 

LORIOAX,  J.  This  Is  an  application  to 
tbis  court,  made  by  tbe  defendant,  to  be  al- 
lowed to  prove  certain  exceptions,  and  have 
th«D  incorporated  In  a  bill  of  exceptions. 
The  motion  Is  presented  here  under  the  fol- 
lowing state  of  facts:  The  cause  was  pend- 
ing In  tbe  snp^lOT  court  of  Solano  countyf 


and  judgment  awarded  to  defiendant  Plain- 
tllf  gave  notice  of  intention  to  move  for  a 
new  trial,  and  In  due  time  a  proposed  Btate- 
ment  to  be  used  on  such  motion,  and  amend- 
ments thereto,  were  presented  to  the  judge 
for  settlement,  who,  on  tbe  20th  of  July,  1901. 
settled  tbe  same,  and  directed  tbe  statonent 
as  settled  to  be  engrossed  by  tbe  attorney  for 
tbe  plaintiff  by  September  1,  IQQi.  Repeat- 
ed orders  were  thereafter  made  by  tbe  sa- 
perior  judge,  extending  tlie  time  for  engross- 
ment until  February  4,  1905,  when  the  at- 
torn^ for  plaintiff  delivered  to  said  judge 
for  certification  as  corrected  what  purported 
to  be  the  engrossed  statement  Before  ancta 
certification  was  made,  however,  by  the 
Judge,  defendant,  upon  notice,  moved  to  set 
aside  tbe  various  orders  extending  the  time 
for  engrossing  tbe  statement,  on  tbe  ground 
that  tbe  superior  judge  had  no  authority  to 
grant  tbem;  to  refuse  tbe  certification  of 
such  engrossed  statement  on  tbe  ground  that 
It  was  not  a  true  and  correct  engrossment  of 
tbe  statement  as  settled  by  the  judge,  in  this: 
that  It  omitted  to  embrace  certain  matters 
which  tbe  court  had  ordered  inserted ;  to  re- 
fuse such  certification  on  tbe  further  ground 
that  such  engrossed  statment  bad  not  been 
served  on  tbe  attorney  for  defendant  prior  to 
presenting  It  for  certiflcaUon,  as  had  l>een 
ordered  by  tbe  court ;  and  to  dismiss  all  pro- 
ceedings In  tbe  mattter  of  the  presentaticm 
and  certification  of  such  statement  and  In 
said  action  relative  to  and  for  tbe  purpose  of 
obtaining  a  new  trial  on  the  ground  that 
plaintiff  bad  not  used  due  diligence,  and  bad 
been  guilty  of  undue  and  unreasonable  delay 
and  gross  laches  in  presenting  such  statement 
for  certification,  and  In  tbe  prosecution  of  his 
motion  for  a  new  trial.  Tbe  matter  coming 
on  regularly  to  be  beard  upon  tbe  various 
gronnds  urged  by  defendant,  tbe  objection 
made  to  tbe  certification  was  overruled,  and 
tbe  notice  to  dismiss  denied,  to  which  defend- 
ant excepted.  Defendant  tben  moved  that 
the  judge  of  said  superior  court  incorporate 
and  Insert  In  said  statement  presented  for 
certification  tbe  various  objections  and  mo- 
tions made  by  it,  together  with  the  matter 
presented  on  the  b«uing  thereof,  which  tbe 
judge  refused  to  do,  but  certified  tbe  en- 
grossed statement  as  presented.  Tbe  motion 
here  is  to  have  said  objections,  motion,  and 
exceptions  which  tbe  judge  refused  to  incor- 
porate in  sucb  engrossed  and  certified  state- 
ment settled  and  autboiticated  by  this  court, 
and  made  part  of  tbe  record  In  the  proceed- 
ings on  moticm  for  a  new  trial. 

We  do  not  think  it  was  the  duty  of  the 
court  below  to  incorporate  tbe  objections  of 
defiant,  or  its  motion,  or  the  matters  per- 
taining tb^eto,  In  tbe  statement  presented  as 
engrossed  and  ready,  for  certification,  or 
that  it  is  entitled  to  any  relief  under  Its  mo- 
tion here.  We  are  referred  to  no  rule  of 
practice  or  decision  of  this  court  sanction- 
ing such  course.  While  the  rule  Is  well  set- 
tled that  an  objection  that  a  proposed  state* 
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ment  has  sot  been  presented  to  tlie  Jn6ge  In 
time  must  be  urged  wben  the  statement  Is 
presented  for  settlement,  and.  If  the  objection 
ts  OTCrraled,  the  party  most  have  his  objec- 
tion in  the  matter  In  snj^rt  of  It  Incorpo- 
rated in  his  statement,  so  as  to  avail  himself 
of  it  as  a  reason  why  the  motion  for  new 
trial,  when  It  comes  op  for  hearing  in  the 
Iowa  court,  should  be  denied,  or  in  order  to 
present  the  obJecti(m  in  this  court  on  appeal 
from  the  order  granting  or  refmlng  the  mo- 
tion for  a  new  trial  (Hayne  on  New  Trial 
and  Appeal,  |  146;  Henry  v.  Mei^lre,  100 
Cal-  145,  39  Paa  599;  Kaltschmldt  t.  Webar, 
136  Cal.  676,  69  Pac.  497).  this  only  applies 
to  objections  urged  at  the  time  the  pro< 
posed  statement  comes  np  for  settlonent  It 
has  no  application  to  objections  or  motions 
made  subsequent  to  the  order  settling  the 
statement,  and  which  are  urged  at  the  time 
the  statement,  as  ordered  settled  and  en- 
grossed, Is  prwaited  for  certlflcatlML  It  Is 
true,  as  Insisted  by  counsel,  that  in  Hough- 
ton T.  Superior  Court,  128  Cal.  355,  60  Pac. 
973,  this  court  said  "that  the  bill  of  ex- 
ceptions is  not,  however,  really  settled  un- 
til It  has  been  certified  as  correct,  and  this 
cannot  be  done  until  It  has  been  engrossed,  if 
engrossment  is  necessary."  But  this  lan- 
guage was  used  In  answer  to  a  contentl<«i 
made  by  counsel  in  that  case  that  the  par- 
ticular bill  there  In  question  should  have  been 
engrossed  before  It  was  settled.  The  lan- 
guage used  was  In  reply  to  this  contention. 
It  was  not  meant  thereby  that  until  actual 
certification  by  the  judge  no  settlanent  of  the 
bill  of  exceptions  or  statement  has  been  made, 
and  that,  therefore,  it  la  open,  so  as  to  have 
Inserted  In  It  any  objection  or  motion  whldi 
a  party  may  make.  On  the  contrary,  when 
the  matter  of  the  settl^ent  of  a  statement 
or  a  bill  of  exceptions  Is  taken  up  by  the 
Judge,  and  it  Is  determined  by  him  what  shall 
be  Included  In  it  It  Is  then  actually  settled, 
notwithstanding  he  may  direct  it  to  be  en- 
grossed, and  does  not  finally  cortlfy  it  as  cor- 
rect and  allowed  until  the  Migrossment  Is 
made.  Aftor  so  beli^  ordered  settled,  when 
It  is  engrossed  and  presented  for  certlflcation, 
the  oa\s  duty  derolvlne  upon  the  court,  and 
the  only  right  which  the  parties  can  Insist 
on.  Is  that  the  engrossed  atstement  or  bill 
of  excepHooB  shall  mbody  all  that  tiie  conrt 
at  the  time  ot  the  actual  settlement  ordered 
should  be  Incorporated  In  it  Whethw  It  Is 
so  correctly  oigrossed  as  settled  is  a  matter 
for  the  determination  of  the  Judge,  and  his  de- 
termlnatlon  upon  the  pffitnt  Is  final.  It  cannot 
be  insisted  that  the  stat^ent  on  motion  for 
a  new  trial  which  is  presented  tor  cortlfloa- 
tlon,  and  which  is  found  by  the  court  to  be 
correctly  engrossed  as  ordered  settled,  shall 
be  made  by  Incorporating  In  its  obJecUona 
and  motions  which  are  independent  of,  collat- 
eral to,  and  subsequent  to  Its  settlement,  to 
serve  the  purpose  of  a  bill  of  exceptions  upon 
which  to  review  the  action  of  the  court  in 
overruling  such  objectloos  and  motions.  In 
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the  matter  at  bar,  aside  from  the  objection 
urged  by  the  defendant  that  the  statement 
was  not  engrossed  as  originally  settled  by  the 
Judge,  the  determination  of  which  matter 
against  defendant  is  final  and  conclusive, 
and  the  further  objection  that  the  engrossed 
statement  was  not  served  on  the  attorney  for 
defendant  before  presmtation  to  the  Judge — a 
matter  which,  while  It  might  Justify  the  court 
in  refusing  to  certify  the  statement  until 
counsel  might  examine  it  (as  the  court  In  this 
instance  did),  yet  would  not  Justify  an  abso- 
lute refusal  to  certify — the  other  objections 
urged  were,  in  effect,  and  the  motion  in  the 
case  actually  was,  that  the  tnoticMi  for  a  new 
trial  be  denied  on  the  ground  of  unreasonable 
delay  in  presrating  tlie  engrossed  statement 
for  certification,  and  gross  laches  In  prose- 
cuting the  motion  for  a  new  trial.  The  denial 
of  this  motion  was  a  special  order  made  after 
final  Judgment,  from  which  the  defendant  had 
the  right  to  appeal,  and  which  should  be  sup- 
ported by  Its  own  bill  of  exceptions,  and  ttie 
matters  pertaining  to  It  were  not  entitled  to 
be  incorporated  In  the  statement  on  motion 
for  a  new  trial.  While  the  usual  practice  in 
moving  the  denial  or  dismissal  of  a  motl<m 
for  a  new  trial  upon  the  ground  of  laches  In 
prosecuting  It  Is  to  make  the  motion  when 
the  BK>licati(»k  for  a  new  trial  comeo  up  for 
di^Kwltton,  yet  a  party  who  desires  to  avail 
himself  ct  sndi  a  motion  Is  not  required  to 
wait  until  that  time.  In  fact  it  may  be  in* 
advisable  to  do  so^  and  he  can  make  bis  mo- 
tion at  any  time  he  feels  justified  In  doing  IL 
When,  however,  the  motion  to  doiy  a  new 
trial  on  the  ground  of  ladies  in  prosecuting 
It  is  made,  as  in  the  matter  at  bar,  after  the 
actual  settlemrat  of  the  stat^nent*  but  be- 
fore certlflcation,  and  Is  denied,  the  party  In- 
tendlxv  to  prosecute  am  appeal  &om  such  an 
order  of  denial  Is  not  mtitled  to  have  his 
motion,  and  the  matters  npm  whldi  It  1m 
based,  incorporated  in  the  atatancoit  itselt. 
His  appeal  must  be  BUpjxvted  by  its  own  bill 
of  exceptl<ms. 

The  motion  to  have  the  bill  of  Kceptlons 
settled  as  prayed  for  la  (toiled,  and  the  ap- 
plication Is  dismissed. 

We  concur:  BEATTT,  C.  J.;  SHAW,  J.; 
AKOELLOTTI,  J. ;  McFARLAMD*  J.;  VAN 
DYKO,  J.;  HENSHAW,  J. 


l«rCaL4H 

CAVE  et  al.  T.  TYLER  et  al.  (L.  A  1,402.) 
(Supreme  Court  of  California.   Aug.  5,  1905.) 

1.  Appbai/— Review  or  FAcn— CoHCLnsm- 

RESS  OF  FlKDINOS. 

The  Supreme  Court  cannot  Interfere  with 
a  decision  of  the  trial  court  based  on  conflicting 

evidence. 

2.  Watebs  and  Water  Courses  —  Unom- 
QEouND  Streams— Classification. 

£>vid(?Qce  tbat  the  waters  of  a  creek  or  a 
portion  thereof  sank  Into  the  ground  and  ran 
or  seeped  under  the  ground  tbroiuh  a  cienega 
and  emerged  again  Into  the  creek  below,  not  as 
mere  percolating  water,  but  aa  an  underground 
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itnam,  Is  vaffident  to  mstala  a  flndinc  that  the 
waters  of  the  cioien.  constituted  a  part  of  tiu 
flowins  waters  ol  Om  creek. 

Department  1.  Appeal  from  Snperlor 
Court,  San  Bernardino  County;  Frank  F. 
Oster,  Judge. 

Action  by  Ben  W.  Cave  and  others  against 
Katie  Harrey,  as  administratrix  of  Hannah 
S.  Skinner,  deceased,  Impleaded  with  George 
W.  Tyler  and  others.  From  a  judgment  for 
plaintiff*  defendant  adminlatratrix  appeals. 
Affirmed. 

T.  R.  Archer,  for  appellant  Otli^  Gregg 
ft  SUTTt  for  respondents. 

SHAW,  J.  The  plalntlffa  sued  the  defend- 
ants to  quiet  title  to  the  waters  of  Hill  creek, 
in  San  Bernardino  county,  and  to  restrain 
the  defendants  from  diverting  any  portion 
of  the  waters  thereof  to  the  injury  of  the 
ptaintUfa.  One  of  the  defendants— Hannah 
8.  Skinner — appeared  separately,  and  an- 
swered, claiming  a  right  to  the  water  of 
Mountain  Home  creek,  a  tributary  of  Mill 
cre^,  as  tipartan  owner  thereon,  and  also  a 
right  by  appn^ilatlon  of  the  water  deriyed 
from  a  cienega  or  marsh  on  her  land.  This 
clenega  was  situated  in  a  side  canyon  known 
as  "Snow  Creek  Canyon,"  leading  into 
Mountain  Home  creek,  in  which  there  was  a 
small  stream  known  as  "Snow  Greek"  flow- 
ing into  Mountain  Home  creek.  Plaintiffs 
claim  that  the  water  of  the  cienega  seeped 
into  tbe  stream  and  became  a  part  of  the 
waters  of  Mill  creek,  to  which  they  were  en- 
titled. The  judgment  was  to  tbe  effect  that 
tbe  plaintiffs  were  the  ownos  of  the  right  to 
all  the  waters  of  Mill  creek.  Including  those 
of  Mountain  Home  creek  and  Snow  creek 
and  the  den^^  to  the  extent  of  2,S00  inches 
continuous  flow  under  a  4-inch  pressure,  ex- 
cepting a  quantity  flowing  from  the  cienega 
equlTalent  to  2  inches  flow  under  a  4-lncfa 
pressure.  From  this  judgment  this  appeal  is 
taken  by  Kstle  Harrey,  as  administratrix  of 
tike  estate  of  Hannah  8.  Skinner,  now  de- 
ceased. 

The  appellanlfs  contention  Is  that  tbe  find- 
ings of  tbe  court  to  the  effect  that  the  plain- 
tiffs are  tiie  owners  of  all  the  water  of  Mill 
creek  to  the  extent  of  2,S00  inches,  except 
tbe  2  inches  allowed  to  the  defendants,  and 
the  finding  that  the  waters  of  the  cienega 
constitute  a  part  of  the  flowing  waters  of 
tbe  stream  known  as  Snow  creek,  are  not 
sustained  by  the  evidence.  Mrs.  Skinner's 
land  is  riparian  to  Mountain  Home  creek  and 
also  to  Snow  creek,  and  is  situated  some  five 
miles  above  the  point  of  diversion  of  the 
plaintiffs  In  Mill  creek.  The  right  of  the 
plaintiffs  is  founded  solely  upon  appropria- 
tion and  prescription.  Mrs.  Skinner  derived 
title  to  her  land  under  a  grant  from  tbe 
United  States  to  the  Southern  Pacific  Rail- 
road Company  under  the  act  of  Congress  ap- 
proved March  8,  iSn.  By  the  provisions  of 
flie  act  of  July  20.  1866,  this  grant  Is  sub- 
ject to  all  water  rl|^t«  which  had  Tested  anfl 
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accrued  prior  to  tite  grant  The  conrt  foond 
that  the  rights  of  the  plalntm  and  thdr 
predecessors  in  interest  bad  accrued  prior  to 
that  time,  and  upon  this  finding  the  decree  is 
based  that  the  plalnttflb'  rights  by  approprla* 
tlon  and  diversion  exerdsed  below  the  lands 
of  tbe  aK>€)lant  are  paramount  to  her  ripart 
an  rights.  The  law  upon  this  subject  Is  not 
disputed.  The  sole  question  to  be  deta- 
mlned  by  the  court  below  was  whether  or  not 
tbe  present  right  of  the  plaintiffs  had  ac- 
crued and  vested  prior  to  March  8,  1871, 
and  then  Included  all  tbe  water  to  the  extent 
ot  2,S0O  Inches.  It  would  serve  no  useful 
purpose  to  enter  Into  a  discussion  of  the  evi- 
dence tot  and  against  this  finding.  There 
was  evidence  to  the  effect  that  for  many 
years  prior  to  ISTl,  and  continuously  during 
the  Irrigating  season  of  every  year,  the  plain- 
tiffs and  their  predecessors  In  interest  bad 
appropriated,  diverted,  and  used,  under  a 
claim  of  right  so  to  do.  all  of  tbe  water 
naturally  flowing  In  Mill  creek  at  tbelr  point 
of  diversion,  and,  furthermore,  that  sudi  use, 
and  claim  of  right  to  the  use,  of  all  the  wa- 
ter, bad  continued  down  to  the  time  the 
action  was  begun.  The  only  interruption 
of  this  use  was  that  caused  by  the  develop- 
ment of  the  two  Inches  of  wnter  from  tbe 
cienega  which  tbe  court  adjudged  bdonged 
to  tbe  appellant  There  was  evidence^  and 
the  court  found,  that  tbe  appellant  bad 
used  15  inches  of  the  waters  of  Mountain 
Home  creek  for  tbe  irrigation  of  her  land; 
but  tbe  court  further  found,  upon  sufficient 
evidence,  that  this  use  began  after  1871, 
vras  not  acquiesced  In  by  the  plaintiffs, 
but  was  interrupted,  and  was  not  of  such  a 
cbaracter  as  to  give  the  appellant  a  right 
by  prescription  to  teke  from  tbe  plaintiffs 
the  water  which  tbey  bad  appn^riated  prior 
to  the  grant  Under  this  evidence,  therefore, 
the  court  was  fully  justified  In  finding  that 
the  plaintiffs  had  title  to  all  the  water  except 
said  two  Inches.  It  Is  true  there  was  evi- 
dence to  the  contrary,  from  which  a  con- 
trary ccmduslon  might  perhaps,  have  been 
reached;  bnt  the  ccmfllct  was  a  matter  solely 
for  the  consideration  of  tbe  trial  conrt,  and 
wltb  Its  conclusion  we  cannot  interfere.  It 
is  proper  to  say,  however,  that  we  think  the 
finding  of  tiie  court  Is  in  accOTdance  witta  the 
weight  ot  the  testimtwy. 

With  respect  to  tbe  waters  of  the  cienega, 
there  was  evidence  to  tbe  effect  that  the 
waters  of  Snow  creek,  or  a  portion  thereof, 
sank  at  some  point  above  tbe  cienega  and 
ran  or  seeped  under  tbe  ground  through  the 
cienega,  and  emerged  into  the  creek  again 
below,  and  that  It  was  not  mere  percolating 
water,  but  constituted  what  has  been  defined 
by  this  court  as  an  underground  stream. 
This  Is  sufficient  to  sustain  the  finding  of  tbe 
court  upon  that  point. 

Tbe  judgment  Is  affirmed. 

We  concor:  ANGBLLOTTI,  J.;  VAN 
DTKB,  J. 
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147  Cal.  <» 

KOBKRTS  et  aL  v.  HALL  et  al.  (L.  A.  1.325.) 
(Supreme  Court  of  Califorma.  Aog.  6,  1905.) 

1.  Tbbbfass  —  Iktbbfbbknos   wrm  Watib 

UaINS— PLEADINO— SiTFFICIENCT. 

A  complaint  alleging  ownership  In  plain- 
Hlb  of  a  block  of  land  abntting  on  a  certain 
street;  that  the  property  was  supplied  with 
water  tot  domestic  use  by  means  of  an  iron 
pipe,  belonging  to  plaintiffs,  laid  beneath  the 
surface  of  the  street,  and  connected  with  the 
citj  water  supply;  that  defendants  willfuUr 
and  maliciously  plowed  up  the  street  and  dug  up 
and  carried  away  all  the  pipe,  and  threatened 
to  disconnect  and  carry  away  ell  pipe  tbB:t 
might  be  placed  therein  by  plaintiffs  and  to  plow 
up  the  street  as  they  Bbonld  see  fit — sufficiently 
stated  a  cause  of  action  as  against  &  general  de- 
murrer, and  was  not  subject  to  objections  based 
on  grounds  of  anlnteUigiuiUty,  nncertalntr*  and 
ambi^ity. 

[Ed.  Note.. — Fat  cases  In  point,  Me  vtL  46* 
Cent  Dig.  Trequss,  H  80-^] 

2.  JUDGMEHT  — GOHVOBMITr  TO  GOIIOLITBIOIIB 

OF  Law. 

A  judgment  gjven  by  the  court  becomes 
itself  the  real  conclusion  of  law,  superseding 
any  conclusions  of  law  embraced  in  tbe  court's 
decision ;  and  so  long  as  the  Judgmoit  is  suf- 
ficiently supported  by  tbe  findings  It  Is  Imma- 
terial Uiat  it  is  not  warranted  by  the  condnslona 
of  law  stated  in  the  decisitm. 
8.  8aub— GoNFOBunr  to  Findings. 

A  complaint  allied  that  plaintib  were  the 
owners  of  land  abutting  on  a  certain  street, 
and  supplied  It  with  water  for  domestic  use 
by  means  of  iron  pipe  belonging  to  the  plain- 
tiffs, laid  boaeath  the  surface  of  the  street, 
and  connected  with  the  city  water  supply ;  that 
defendants  willfully  and  maliciouBiy  i^owed 
up  the  street,  and  carried  away  the  pipe,  and 
threatened  to  carry  away  all  pipe  that  might  be 
placed  therein  by  plaintiffs,  and  dig  up  the 
street  as  they  should  see  fit.  Th^  court  found 
that  a  certain  plaintiff  (naming  him)  was  the 
owner  of  the  block  of  land  in  question,  and  that 
the  connecting  water  pipe  was  appurtenant  to 
the  land :  and  also  found  generally  In  favor  of 
such  plaintiff  upon  the  other  allegations  of  the 
complaint,  except  sh  to  the  amount  of  the  dam- 
age which  it  specifically  fixed.  Held,  that  a 
judgment  In  favor  of  Oie  designated  plaintiff 
against  defendants  for  the  damage  found,  and 
enjoining  defendants  from  plowing  and  difcging 
up  the  street  and  from  interfering  with  plain- 
tiff in  laying  water  pipes  connected  with  the 
city  water  mains,  or  from  taking  up  or  interfer- 
ing with  nny  pipes  ao  placed,  was  supported 
by  the  findings. 

4.  Same— Rendition  tor  Single  Plaintiff. 

Uud^r  the  express  provisions  of  Code  Civ. 
Proc.  i  578,  a  Judgment  may  be  given  for  or 
against  one  or  more  of  several  plaintifEs. 

[Ed,  Xote. — ^For  cases  in  point,  see  vol.  80, 
Gent  Dig.  Judgment.  H  414,  42ai 

5.  Appeal— Erbobs  Reviewable— Pbesebva- 
TION  IN  Record. 

Under  Code  Civ,  Proc.  S  661,  providing 
that  where  a  motion  for  new  trial  is  made  on 
tbe  minutes,  the  judgment  roll  and  a  statoment 
to  be  gufceequently  prepared,  with  a  copy  of 
the  ord^r,  shall  constitute  the  rpcord  on  appeal, 
the  notice  of  intention  to  move  for  new  trial 
upon  the  minutes,  not  contained  in  any  state- 
ment or  bill  of  exceptions,  constitutes  no  pare 
of  the  record  on  appeal  from  an  order  denying 
Die  motion,  but  the  only  specifications  of  error 
which  may  l>e  considered  are  those  contained  in 
a  statement  prepared  and  settled  subsequent  to 
the  order  denying  a  new  trial. 

6.  Tbebpass— Findings  of  Ownbbshif^Evi- 
DENCE— Sufficiency. 

In  an  action  for  the  digging  up  of  a  water 
pipe  laid  in  the  strert  on  which  plaintiff's 


premises  abutted,  and  connecting  such  premises 
with  the  city  water  system,  evidence  that  the 
water  pipe  laid  in  the  street  was  used  solely 
In  connection  with  and  was  appurtenant  to 
land  formerly  owned  by  plaintiff's  father  and 
mother,  which  bad  been  subsequently  conveyed 
by  the  father  and  mother  to  plaintiff,  who  was 
the  owner  in  fee  thereof,  authorized  a  finding 
that  plaintiff  was  the  owner  of  the  pipe. 

7.  Same. 

In  an  action  for  the  digging  up  of  a  water 

fiipe  laid  in  the  street  on  which  plaintifFs  prem- 
ses  abutted,  and  connecting  sura  premises  with 
the  city  water  system,  evidence  that  one  defend- 
ant, who  was  tie  wife  of  her  codefendant,  was 
claimed  by  defendants  to  be  tbe  owner  of  the 
street  in  which  the  pipe  was  laid ;  that  her  co- 
defendant  had  charge  of  the  same,  and  had  full 
authority  from  her  to  do  anything  he  deemed 
necessary  to  protect  her  alleged  interest  therein  -, 
and  that  he  did  the  acta  complained  of  as  such 
agent — was  sufficient  to  warrant  a  finding  that 
defendant  wife  did  the  acts  complained  «F  and 
authorized  the  doing  thereof,  aluiongh  she  did 
not  personally  participate  In  each  acts,  or  ex- 

Eressly  direct  the  commission  thereof  by  her 
usbuid,  or  have  knowledge  thereof  nntU  after 
their  commission. 

8.  Appeae/— Absencb  of  Findings— Bfiict. 

A  judgment  will  not  be  reversed  or  a  new 
trial  granted  for  want  of  a  finding  upon  an  is- 
sue presented  by  allegations  showing  an  affirma- 
tive defense,  or  b^  way  of  cross-complaint, 
where  there  is  no  evidence  in  the  record  In  rela- 
tion to  such  issue,  even  where  the  record  does 
not  show  the  evidence  given  on  the  trial,  and 
more  especially  where  it  does  contain  all  tbe 
material  evldaice,  and  thus  affirmatlTOly  dis- 
closes tbe  absence  of  evidoice  in  support  tbe 
issue. 

Deparbnent  1.  Appeal  from  Snperior 
Court,  San  Di^  Gonntr;  N.  H.  Gonklln. 

Jadge. 

Action  by  John  Robots  and  others  aealnat 
M.  Hall  and  another.  From  a  Jud^nrat  for 
the  plaintiff  named  and  from  an  order  deny- 
ing a  new  trial,  defendants  appeal.  Affirmed. 

W.  R.  Andrews  and  H.  A.  Jerauld,  for  ap- 
pellants. Wm.  Humphreys  and  H.  S.  Utley, 
for  respondents. 

ANGELLOin,  J.  This  Is  an  appeal  by 
defendants  from  a  Judgment  givoi  In  favor 
of  plaintiff  John  Roberts  and  from  an  order 
denying  their  motion  for  a  new  trial.  The 
action  was  one  for  damages  and  an  injnnc- 
tloo.  It  was  allied  In  the  complaint  that 
the  plaintiffs  were  the  owners  at  a  block  ot 
land  (block  551  of  the  pueblo  lands)  In  the 
city  of  San  Diego,  abutting  o3x  a  street  known 
as  "Witberby  Street,"  which  street  was  the 
only  convenient  mode  of  access  and  egress 
to  and  from  said  proper^ ;  that  this  proper- 
ty was  supplied  with  water  fbr  domestic  use 
and  Irrigation  by  means  of  abont  400  feet  of 
iron  pipe  laid  about  16  inches  boieath  the  sur- 
face of  said  street,  and  ccmnected  with  tbe 
San  Dleso  city  water  supply,  which  pipe  and 
&  meter  attached  thereto  were  the  property 
of  plaintiffs;  that  defendants  wlUfnlty  and 
maliciously  plowed  up  said  street  in  front  of 
plaintiffs'  property,  and  dug  up  and  carried 
away  all  of  said  pipe  and  the  meter,  all  to 
the  great  damage  of  plabitiffs,  and  thread 
to  disconnect,  take  up,  and  cairy  away  all 
pipe  and  meters  that  may  be  placed  therein 
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by  plaintiff,  and  also  to  dig  tip  and  plow  said 
street  as  they  see  fit,  which  will  greatly  Im- 
pede plaintiffs'  right  of  Ingress  and  egress. 
The  trial  court  found  that  plaintiff  John 
Roberts  was  the  owner  of  the  block  of  land 
mentioned,  and  that  the  connecting  water 
pipe  was  appurtenant  to  said  land.  It  also 
found  gaierally  In  faror  of  said  plaintiff  upon 
the  other  allegations  of  the  complaint,  ex- 
cept as  to  the  amount  of  damage,  which  It 
fixed  at  $44.G0,  and  gave  Judgment  In  favor 
of  said  John  Roberts  against  both  defendants 
for  944.50,  and  enjoining  said  defendants 
from  plowing  and  digging  up  said  street,  and 
from  In  any  manner  interfering  with  him  In 
laying  or  maintaining  water  pipes  therein 
c<Minected  with  the  <Aty  water  main  for  the 
purpose  of  supplying  said  land  with  water,  or 
from  taking  up  or  Interfering  wltb  any  pipes 
so  placed  for  socb  pm'pose. 

The  complaint  sufiBciently  stated  a  cause 
of  action  as  against  a  general  demurrer,  and 
we  see  no  force  In  the  particular  objections 
as  to  nnintelllgiblllty,  uncertain^,  and  am- 
blgnity  made  by  the  demurrer  on  those 
grounds.  We  see  no  reason  why  the  findings 
of  fact  do  not  fully  support  the  Judgment  giv- 
en by  the  oomrt  in  favor  of  John  Roberts. 
Def^daots*  point  In  this  connection  attars 
to  be  that  the  "conclusions  of  law"  as  stated 
In  the  decision  of  the  court  do  not  warrant 
all  the  provisions  of  the  judgment  as  to  the 
terms  of  the  Injunction  awarded.  We  think 
those  provisions  are  all  within  the  general 
scope  of  the  stated  conclusions  of  law;  but, 
were  It  otherwise,  the  point  would  not  be 
good.  When  judgment  Is  given  by  the  court, 
it  is  itself  the  real  conclusion  of  law,  and 
sapetseAea  any  conclusion  of  law  embraced 
in  the  decision.  The  qnestlcwi,  then,  la  as  to 
whether  it  is  sufficiently  8i4>ported  by  the 
findings  of  fact  (Spelling,  New  Trial  and  App. 
PracUce,  St  610,  611),  and  we  think  that  ther« 
can  be  no  question  that  It  is  so  supported 

We  see  no  point  In  the  objection  that  the 
Judgment  Is  in  favor  of  plaintiff  John  Roberts 
MUy.  Code  Civ.  Proc  i  Q78.  According  to 
the  findings,  he  waa  the  <»ily  plaintiff  oitltled 
to  Judgment. 

Other  objections  are  that  the  evidence  is  In- 
suffid^t  to  sustain  certain  findings  of  the 
court  The  only  specifications  of  particulars 
in  which  the  evidence  is  so  insufficient  avail* 
able  to  appellants,  are  those  contained  in  the 
statement  pr^ared  and  settled  subsequent 
to  the  order  denying  defendants'  motion  few 
a  new  trial,  which  was  mode  and  heard  upon 
the  mlnntM  of  the  court  There  Is  no  other 
statement  or  bill  of  exceptions  in  the  record, 
and  the  notice  of  intention  to  move  for  a 
new  trial  upon  the  minutes  of  the  court,  which 
Is  printed  In  the  transcript  and  apparently 
contains  many  such  specifications,  not  being 
contained  In  any  statement  or  bill  of  excep- 
tions, cmstitntes  no  part  of  the  record  on 
appeal.  Leonard  v.  Shaw,  114  Cal.  69,  4S 
Faa  1012;  WUIiams  r.  Hawley,  144  Cal.  97, 


100,  77  Pac.  762.  In  determining  the  question 
as  to  insufficiency  of  evidence  we  are  there- 
fore confined  to  the  particulars  specified  In 
tbe  statement,  which  are  presumably  the  par- 
ticulars presented  to  and  ai^fued  before  tbe 
trial  court  on  tbe  bearing  of  tbe  motion  for 
a  new  trial.  Code  Civ.  Proc.  §  661 ;  Schneid- 
er V.  Market  St  Ry.  Co.,  134  Cal.  482,  484, 
66  Pac.  734. 

Tbe  finding  that  plaintiff  John  Roberts 
was  the  owner  of  the  pipe  removed  by  de- 
fendants is  attacked,  It  being  claimed  that 
the  evidence  shows  that  the  pipe  was  pnt  In 
by  bis  father,  who,  with  his  mother  and  co- 
plalntlff,  Emma  Roberts,  originally  owned 
said  block  551.  Tbe  evidence  showed  that 
tills  pipe  was  used  solely  in  connection  with 
and  as  appurtmant  to  said  land,  and  that 
tbe  land  had  been  subsequently  conv^ed  by 
the  father  and  mother  to  said  John  Roberts. 
The  statement  shows  that  such  conv^ance  to 
John  Roberts,  dated  June  10,  1901,  was  intro- 
duced in  evidence,  but  a  copy  of  the  Instru- 
ment is  not  set  forth  tberein,  so  that  we  are 
not  advised  as  to  Its  terms.  Tbe  trial  court 
found  that  this  pipe  In  place  was  appurtenant 
and  belonged  to  said  real  property,  and  also 
that  John  Roberts  Is  the  owner  In  fee  of  said 
land,  and  these  findings  are  not  attacked. 
This  statement  sufiiclently  answers  the  objec- 
tion made  by  defendants  to  this  finding. 

The  finding  of  fact  No.  6  Is  attacked  In  so 
far  as  It  Is  found  that  the  defendant  Etta 
Hall  did  any  of  the  alleged  wrongful  acts. 
Tbe  evidence  showed  that  Etta  Hall  was 
the  wife  of  her  codefendant,  M.  Hall,  and 
that  she  did  not  personally  participate  in  any 
of  the  acts  of  her  codefendant  or  expressly 
direct  the  commission  by  him  of  the  acts  al- 
leged, or  have  knox^ledge  that  Roberts*  pipe 
had  been  taken  up  until  some  time  thereafter. 
It  did,  however,  appear  from  evidence  that 
was  admitted  without  objection,  much  of 
which  was  elicited  by  counsel  tor  defendants, 
that  defendants  claimed  that  Etta  Hall  owned 
the  land  in  which  the  pipe  was  laid,  viz., 
WItherby  street;  that  M.  Hall  had  charge 
of  the  same  for  his  wife,  and  had  full  au- 
thority from  her  to  do  anything  and  every- 
thing he  deemed  necessary  to  protect  her  al- 
leged Interest  therein;  and  that  he  did  the 
alleged  acts  as  such  agent  for  the  purpose  of 
preventing  what  he  considered  an  unwarrant- 
ed use  by  others  of  what  was  claimed  to  be 
her  property.  We  think  this  was  a  sufficient 
showing  to  support  the  finding  complained 
of. 

It  Is  urged  that  finding  No.  8  Is  tmsnpport- 
ed  by  evidence,  in  that  there  Is  no  evidence 
that  defendant  Etta  Hall  gave  "authority  to 
do  the  digging  or  the  plowing  of  the  street, 
and  there  Is  no  evidence  that  she  threatened 
to  dig  or  carry  away  or  convert  the  pipe  to 
her  own  use."  What  has  been  said  in  regard 
to  flndli^  S  Is  equally  applicable  to  tills  cb- 
jection. 

It  Is  niged  in  the  brief  of  defendants  that 
there  is  no  evidence  as  to  threats  on  the  part 
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ot  defendant  M.  Hall  to  Interfere  In  the  fu- 
ture with  any  pipes  that  may  be  placed  In 
said  street  or  to  continue  to  dig  or  to  plow 
up  said  street  As  to  tbis  there  Is  no  specl- 
flcation  contained  in  the  statement  Ttae  fore- 
going are  all  tbe  particulars  specified  In  the 
statement  wherein  the  evidence  Is  claimed  to 
have  been  instuScleiit 

It  Is  contended  that  the  decision  Is  against 
law,  In  that  the  court  failed  to  find  upon  cer- 
tain afflrmative  defenses  alleged  in  tbe  an- 
swer. In  so  far  as  these  alleged  affirmative 
defenses  are  not  covered  by  tbe  flodings  of 
the  court,  tbe  answer  to  the  objection  is  that 
it  does  not  appear  that  any  evidence  was  In- 
trodnced  in  support  thereof.  It  is  well  set- 
tled that  a  judgment  will  not  be  reversed,  or 
a  new  trial  granted,  for  want  of  a  finding 
upon  an  issue  proposed  by  all^ations  show- 
ing an  affirmative  defense,  or  made  by  way 
of  cross-complaint  where  there  is  no  evidence 
In  relatlOD  to  such  Issue.  Even  where  the 
record  does  not  show  tbe  evidence  given  on 
the  trial,  it  will  not  be  presumed  against  tbe 
correctness  of  the  judgment  that  any  such 
evidence  was  given.  Here,  however,  the  state- 
ment purports  to  contain  "a  substantial  state- 
mmt  of  all  the  evidence  mat^lal  to  the  ques- 
tion raised  on  the  motion  for  a  new  trial,'* 
and  thus  affirmatively  discloses  that  there 
was  no  such  evidence.  Klokke  t.  Escailler, 
124  Cat  297,  800,  56  Pac.  1113;  Stewart  v. 
Holllngsworth,  129  Cat  177,  180,  61  Pac  936; 
Winslow  T.  Oohransen.  88  Cat  450,  26  Pac. 
504;  Hlmmelmau  t.  Heniy,  84  Gal.  104^  23 
Pac.  1098. 

The  judgment  and  ordw  are  affirmed. 


Weconcnrs  BEL&.W,  J.;  TAN  DYKB,  J. 


117  Cal.  457 

In  re  GARNIER'S  ESTATE.  (S.  F.  3,889.) 
(Supreme  Court  ot  California.    Au;.  5,  1905.) 

1.  ExscTTTOBS  aud  Aduinistbatoks— Convet- 

ANCES  —  CONTBACia  OF  DE<a:DENT— STATU- 
lOBT  PBOVISIONS— GONSTITUTIONAUTT, 
Code  civ.  Proc.  {{  1587-1602,  which  in  sub- 
stance provide  that,  when  the  vendor  In  a  con- 
tract to  convey  land  dies  before  conveyance,  tbe 
court  may  authorize  the  executor  or  adminiBtra- 
tor  to  convey  the  land  on  presentation  ot  a  ver- 
ified petition  by  the  vendee,  are  within  the  pow- 
er of  the  Ijegialature  to  enact. 

2.  Same— Claims  Aqaiitst  Estatb— Spimna 
Pebfobuancb— Ekfobceuent. 

Under  Code  Civ.  Proc.  §S  1597-1002,  wbich 
in  sobatauce  provide  that,  when  the  vendor  Id  a 
contract  to  convey  land  dies  before  conveyance, 
tbe  court  may  authorize  the  executor  or  admin- 
istrator to  convey  the  land  on  preBentation  of  a 
verified  petition  by  the  vendee,  an  executor  or 
administrator  has  the  same  right  as  an  outside 
party  to  file  a  petition  for,  and  obtain,  a  con- 
veyance of  property  wbich  the  decedent  con- 
tracted during  nia  lifetime  to  convey  to  him, 
and  need  not  first  resign  his  positioii  as  exec- 
utor or  administrator,  in  order  to  have  his 
claim  enforced  against  the  estate. 
8.  Vendob  and  Fubchaseb — Contracts— IM- 
PERFECT Description  —  Supplying  Omis- 
sions. 

Where  a  contract  for  the  sale  of  land,  de- 
scribed the  property  from  the  point  of  begin- 


zdng  *^ortherIy  along  nAA  easterly  line  of  P. 
street  25  feet;  thence  easterly,  and  parallel 
with  F.  street  118  feet  9  inches;  thence  at 
right  angles  westerly,  parallel  to  F,  street  113 
feet  2  inches,  more  or  iese,  to  the  point  of  be- 
ginning"— ^tbns  obviously  omitting  the  easterly 
boundary  of  the  premises,  the  contract  was  en- 
forceable by  reading  the  description  as  If  there 
were  Inserted  therein,  Immediately  preceding  the 
phrase  "thence  at  right  angles  westerly,"  etc.. 
the  phrase  "thence  at  right  angles  soiitherl7» 
and  parallel  to  P.  street  2l5  feet 

4.  Extrinsic  Evidkncx  —  Contkacts  ~  Oom- 

BTBUOnON— AUBIOniTIES  OF  Descbiftion. 
Under  Code  Civ.  Proc.  |  1860,  providing 
that  for  the  construction  of  an  instrument  the 
circumstances  under  which  it  was  made,  in- 
cluding the  situation  of  the  subject  of  the  In- 
strument and  of  the  partiee  to  it,  may  be 
shown,  testimony  that  the  vendee  had  occupied 
the  premises  in  question  for  many  years,  and 
that  they  were  inclosed  with  a  fence  and  im- 
proved with  buildings,  and  as  to  the  dimensions 
of  the  preminefl  so  occupied  and  improved,  is 
admissible  on  the  issue  of  what  premises  were 
agreed  to  be  convejed  by  a  contract  of  sale, 
wbich  was  imperfect  In  its  description  of  the 
premises  subject  thereto. 

In  Bank.  Appeal  from  Superior  Oonit, 
City  and  County  of  Ban  FrandBco;  J.  V. 
Coffey,  Judge. 

In  the  matter  of  the  estate  of  Frederic 
Garnlo*,  deceased.  From  a  decree  direct- 
ing Alfflcandrine  Sarraille,  administratrix,  to 
execute  a  conveyance  of  real  estate  which 
deceased  tiad  agreed  to  convey  during  bia 
lifetime.  Rosalie  Gamier  and  othan^  tatin 
of  tlie  deceaaed,  qipeaL  Affirmed. 

Eugene  Blanchl,  Jr.,  and  Jas.  F.  Tevlln, 
tot  appellants.  Buna  McKlnne^  for  respond- 
ent 

VAN  DTKB,  J.  This  Is  an  appeal  from 
the  decree  in  the  probate  court  directing  the 
administratrix  to  execute  a  conveyance  of 
real  estate.  The  provisions  of  the  Code  of 
CSvll  Procedure  on  tbe  question  involved, 
prior  to  the  amendment  of  the  last  session 
of  the  Legislature,  are  as  follows: 

"1G97.  When  a  person  who  is  bound  by 
contract  in  writing  to  convey  any  real  es- 
tate dies  before  making  the  conveyance,  and 
in  all  cases  when  such  decedent  if  living, 
might  be  compelled  to  make  such  convey- 
ance, the  court  may  make  a  decree  authoris* 
ing  and  directing  bla  ececntor  or  adminis- 
trator to  convey  such  leal  estate  to  fiie 
son  entitled  thereto. 

"15^  On  the  presentation  of  a  Terifled 
petition  by  any  pwson  claiming  to  be  enti- 
tled to  such  conveyance  from  an  executor  or 
administrator,  setting  forth  the  facts  upon 
which  the  claim  is  predicated,  the  court  or 
a  }udsre  thereof,  must  appoint  a  time  and 
place  for  hearing  the  petition,  and  must  or* 
d&r  notice  thereof  to  be  published  at  least 
four  successive  weeks  before  such  bearing, 
in  such  newspaper  in  this  state  as  he  ma^ 
designate. 

"1500.  At  the  Ume  and  place  appointed  for 
the  bearing,  or  at  such  other  time  to  which 
tbe  same  may  be  postponed,  upou  satlsfac* 
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tory  proof  by  aflBdavIt  or  otherwise  of  the 
due  publication  of  the  notice,  the  court  must 
proceed  to  a  hearing,  and  all  persons  inter- 
ested in  the  estate  may  appear  and  contest 
such  petition,  by  filing  tta^  objections  In 
writing,  and  the  court  may  examine,  on  oath, 
the  petitioner  and  all  who  may  be  prodnced 
before  falm  for  that  purpose. 

"1600.  If  after  a  full  bearing  upon  the  pe- 
tition and  objections,  and  examination  of 
the  facts  and  circumstances  of  the  claim,  the 
court  is  satlsfled  that  the  petitioner  is  ea- 
tltled  to  a  conveyance  of  the  real  estate  de- 
scribed In  tbe  petition,  a  decree  authorizing 
and  directing  the  executor  or  administrator 
to  execute  a  conveyance  thereof  to  the  peti- 
tioner must  be  made,  entered  on  tbe  min- 
utes of  the  conrt  and  recorded. 

"1601.  Tbe  executor  or  administrator  mnst 
execute  the  conveyance  according  to  the  di- 
rections of  tbe  decree,  a  certified  copy  of 
which  must  be  recorded  with  tbe  deed  In  the 
office  of  the  recorder  of  the  county  where 
the  lands  He,  and  is  prima  facte  evidence  of 
tbe  correctness  of  the  proceedings,  and  of 
the  authority  of  the  executor  or  admlnistra- 
tor  to  make  the  conveyance. 

"1602.  If,  upon  bearing,  as  hereinbefore 
provided,  tbe  right  of  the  petitioner  to  iutre 
a  specific  performance  of  tbe  contract  la 
found  to  be  doubtful,  the  court  must  dismiss 
the  petition  withoat  prejudice  to  tbe  right  of 
tbe  petitioner,  "who  may,  at  any  time  within 
six  months  tb^after,  proceed  by  action  to 
enforce  a  specific  performance  thereof." 

The  remaining  sections  of  tbe  chapter 
late  to  recording  the  decree  and  conveyance 
and  tbe  efTect  thereof,  etc.  Tbe  amendments 
passed  at  tbe  last  session  of  tbe  Legislature 
make  these  provisions  of  the  Oode  apply  also 
to  tbe  case  of  an  agreement  In  wrlttng  to 
transfer  personal  property. 

This  special  statutory  remedy,  conferring 
upon  tbe  probate  court  administering  the  es- 
tate Jurisdiction  to  grant  specific  perform* 
ance  In  cases  where  tbe  right  of  petitioner 
in  tbe  premises  is  free  trom  doubt  (as  in  this 
case),  would  seem  to  be  a  wise  provision. 
It  evidently  terads  to  save  the  expense  and 
delay  that  would  follow  a  separate  action  in 
equity  for  a  specific  performance.  At  any 
rate  tbe  remedy  seems  to  be  complete,  and 
It  is  clearly  within  the  power  of  tbe  Legis- 
lature to  prescribe  such.  In  seTeral  of  the 
states  a  summary  special  proceeding  is  al- 
lowed, by  which  a  contract  may  be  enforced 
without  suit,  as  a  step  in  the  settlement  of 
the  deceased  vendor's  estate.  In  such  case 
the  statutory  method  may  be  followed,  and 
the  probate  court  having  Jurisdiction  may 
authorize  or  order  the  administrator  or  ex- 
ecutor of  tbe  decedent  to  make  the  convey- 
ance which  ttie  Tender  himself  should  have 
made  had  he  been  alive.  Fomeroy  on  Spe- 
cific Performance  of  Contracts,  §  497  et  seq. 
In  thla  case  tbe  administratrix,  Alexandrine 
Sarrallle,  a  sister  of  the  deceased,  petitioned 
the  iffobate  court  for  an  order  directing  bw, 
Cal.Bep.  8>-S4  P.— 3 


aa  administratrix,  to  execute  conveyance  of 
tbe  real  estate  described  in  the  petition;  the 
deceased  in  his  lifetime  having  entered  Into 
an  agreement  In  writing  to  convey  the  same 
to  her.  Upon  the  petition  b^ng  filed,  tbe 
court  fixed  a  time  and  place  tor  hearing  the 
same,  and  ordered  notice  to  be  given  by  pub- 
lication as  directed  by  the  Code.  Publica- 
tion was  made,  and  at  tbe  time  and  place 
named  In  tlie  order  the  appellants,  Andrew 
Garnler,  a  brother,  and  Rosalie  Gamier  and 
Josephine  Garcin,  sisters,  of  tbe  deceased, 
through  their  attorneys,  made  written  ob- 
jections to  the  petition,  upon  the  ground, 
among  otliers,  that  petitioner  was  disaoal- 
ified  and  not  allowed  in  law  to  assert  her 
personal  rights  against  herself  as  admlnis- 
trati-Ix;  that  the  estate  of  deceased  was  not 
reivesented,  exc^t  by  petitioner,  whose  In- 
terests w»e  adverse  to  the  estate.  These 
objections  were  renewed  by  appellants  when 
the  matter  came  on  for  hearing,  and  were 
overruled  by  the  court.  After  hearing  of 
proofs  ofCereA  on  the  part  of  petitioner,  con- 
testants offering  no  evidence,  the  court  or- 
dered tbe  executrix  to  ffiieeate  and  driver  a 
deed  of  grant,  bargaiOt  and  sals  ot  tbe  real 
estate  In  Question. 

An  aecutor  or  administrator  of  an  es- 
tate has  the  same  right  under  the  provisions 
of  the  Ck>de  to  present  a  petition  for  convey- 
ance of  real  estate  (and,  since  tbe  late 
amendment,  also  for  a  transfw  of  personal 
property)  as  any  other  party.  In  case  of  a 
money  demand  In  favor  of  the  executor  or 
administrator,  the  claim  Is  not  allowed  by 
the  executor  or  administrator,  but  Is  pre- 
sented to  the  judge  for  allowance,  and,  if  al- 
lowed, becomes  a  diarge  against  the  estate, 
in  the  same  manner  as  tbe  claim  of  an  out- 
side party.  In  case  the  judge  disallows  the 
claim  on  a  money  demand.  It  is  provided  In 
the  God^  under  tbe  settlement  of  estates, 
that  tbe  creditor  may  bring  an  action  against 
the  estate,  and  the  summ<ms  la  to  be  served 
upon  tbe  judge,  who  may  appoint  an  attor- 
ney, at  the  expense  of  the  estate,  to  defend 
tbe  action.  Code  Civ.  Proc.  |  1510.  By 
analogy  In  this  case  the  judge  might  have 
appointed  an  attorney  to  represent  the  es- 
tate, and  probably  would  have  done  so,  if 
tbe  heirs  in  question,  being  tbe  only  heirs  of 
the  deceased,  excepting  the  administratrix, 
bad  not  themselves  appeared  and  contested 
claim.  However  that  may  be,  an  execn- 
tor  or  administrator  under  the  law  has  the 
same  right  as  an  outside  party,  whether  bis 
claim  be  a  money  demand,  or  for  the  per^ 
formance  of  a  written  contract  to  transfer 
property,  and  tbe  law  does  not  require  that 
he  should  first  resign  his  position  as  executor 
or  administrator,  in  order  to  have  bis  claim 
allowed  or  enforced  against  theestate.  Thus 
the  law  ia  written,  and  it  is  not  forthecourts 
to  say  that  some  other  course  than  that  pro- 
vided in  the  statute  should  have  been  pur- 
sued in  this  case.  Tbe  judge  of  the  probate 
court  Is  tbe  goardian  of  tbe  estate  and  tbe 
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executor  or  administrator  simply  acta  un- 
der ills  order  and  direction. 

Appellants  also  raise  the  objection  that  the 
description  of  the  land  In  the  written  con- 
tract is  Bo  defective  that  the  contract  should 
not  be  enforced.  The  real  estate  mentioned 
in  the  written  agreement  Is  as  follows:  "All 
the  certain  lot  or  parcel  of  land  situate  In 
the  city  and  county  of  San  Franolsco,  state 
of  California,  bounded  and  particularly  de- 
scribed as  follows,  to  wit:  Commencing  at 
a  point  on  the  easterly  line  of  Palmer  street, 
distance  northerly  seventy-nine  (79)  feet  from 
the  northeasterly  corner  of  Palmer  and  Fair- 
mount  streets;  thence  northerly,  along  said 
easterly  line  of  Palmer  street,  twenty-five 
(25)  feet;  thence  easterly,  and  parallel  with 
Falrmount  street,  one  hundred  and  eighteen 
feet,  nine  inches  {118  Via);  thence  at  right 
angles  westerly,  parallel  to  Falrmount  street, 
one  hundred  and  thirteen  feet,  two  inches 
(113  Via)*  more  or  less,  to  the  point  of  be- 
ginning—being part  of  lot  No.  2,  in  block  19, 
of  the  Falrmount  tract,  as  recorded  In  a 
map  In  the  recorder's  office  for  the  city  and 
county  of  San  Francisco."  The  first  comer 
of  the  lot  attempted  to  be  described  is  the 
southwest  corner;  thence  northerly,  along  the 
east  line  of  Palmer  street,  25  feet,  which 
would  be  the  northwest  corner,  with  a  front- 
age on  the  east  line  of  Palmer  street  of  25 
feet  The  line  then  runs  easterly,  at  right 
angles  with  Palmer  street,  and  parallel  with 
Falrmoimt  street,  118  feet,  9  Inches,  which 
-would  be  the  northeast  corner;  and  the  de- 
scription then  reads,  "thence  at  right  angles 
westerly,  parallel  to  Falrmount  street,  113 
feet,  2  Inches,  more  or  less,  to  the  point  of 
beginning,"  which  Is  Impossible.  It  would 
simply  be  returning  on  the  same  line  to 
Palmer  street,  and  necessarily  could  not 
reach  the  point  of  beginning  by  running  par- 
allel with  Falrmount  street  It  clearly  shows 
that  the  easterly  line  is  omitted.  It  should 
read,  after  reaching  the  northeast  comer, 
"thence  at  right  angles  southerly,  and  par- 
allel to  Palmer  street,  25  feet;  thence  at 
right  angles  westerly,  and  parallel  with  Fair- 
mount  street,  113  feet  2  Inches,  more  or 
less,  to  the  point  of  beginning."  The  orig- 
inal agreement  as  admitted  in  evidence, 
shows  it  was  drawn  by  the  decedent  hhn- 
aelf.  The  court  very  properly  admitted  tes- 
timony to  show  that  the  petitioner  had  oc- 
cupied the  premises  In  question,  which  are 
described  as  commencing  at  a  point  on  the 
easterly  line  of  Palmer  street  and  fronting 
on  Palmer  street  25  feet,  and  running  east- 
erly, parallel  with  Falrmount  street,  118 
feet  ^  inches,  and  that  the  premises  were 
Inclosed  with  a  fence  and  improved  with 
buildings,  and  hnd  been  for  18  years  prior 
to  the  date  of  the  agreement,  and  that  tlie 
rear  of  the  lot  was  25  feet,  the  same  as  the 
front  and  that  a  barn  stood  on  the  rear  of 
the  lot  and  that  the  bam  was  25  feet  in 
length  and  occupied  the  whole  width  of  the 
lot;  that  the  petitioner  had  lived  on  the 


premises  with  her  family  since  March,  1885, 
and  that  these  were  the  same  premises  men- 
tioned In  the  agreement  "For  the  proper 
construction  of  an  instrument  the  circum- 
stances under  which  It  was  made,  Including 
the  situation  of  the  subject  of  the  Instru- 
ment and  of  the  parties  to  it  may  also  be 
shown,  so  that  the  Judge  be  placed  In  the 
position  of  those  whose  language  he  Is  to  In- 
terpret" Code  Civ,  Proc.  3  I860.  See,  also, 
Los  Angeles,  etc.,  Co.  v.  Thompson,  117  Gal. 
594,  49  Fac.  714,  and  cases  tta^In  cited; 
also  Galbrnlth  t.  Shasta  Iron  Oo.,  143  Cat. 
95,  76  Pac.  901. 

The  judgment  and  decree  appealed  from 
are  affirmed. 

We  concur:  BEATTT,  O.  J.;  McFAR- 
LAND,  J.;  LORIOAN.  J.;  HEN8HAW,  3, 


U7  Cal.  407 

OPHIR  SILVER  MIN.  00.  et  a!,  v.  SUPE- 
RIOR COURT  OP  CITY  AND  COUNTY 
OP  SAN  FRANCISCO  et  aL    (S.  P.  4,229.) 

(Supreme  Court  of  California.    Aug.  5,  1905.) 

1.  Venue— Local  and  TBanstTOBT  Actions. 

An  action  to  recover  only  the  valne  of  ore 
or  timber  severed  from  land  is  transitory,  and 
may  be  maintained  wherever  the  trespasser  can 
be  served  with  Bummons,  although  plaintiff 
therein  may  be  compelled  to  allege  ana  prove 
ownership  of  the  land  from  which  the  timber 
la  CQtt  or  the  ore  extracted;  bat,  where  the 
whole  or  any  part  of  the  damages  claimed  is 
for  injury  to  the  freehold,  the  action  is  local, 
and  must,  if  the  land  is  located  in  this  state, 
be  tried,  by  the  express  provisioos  of  Code  Civ. 
Proc.  §  392,  in  the  county  where  the  land  is 
situated,  or,  if  the  land  is  located  in  another 
Btate,  it  must  be  tried  in  the  courts  of  that 
state. 

[Ed.  Note. — For  cases  In  point  see  vol.  4S, 
Cent.  Dig.  Venue,  §  9.] 

2.  Same— Injunction  of  Trbspassbs. 

An  action  in  which  the  .complaint  alleges 
that  defendants  unlawfully,  forcilily,  and  with- 
out the  consent  of  plaintiffs  entered  upon  a 
mining  claim  belongmg  to  plaintiffs,  and  ex- 
tracted and  removed  from  the  premises,  and 
converted  to  ttieir  own  use,  large  quantities  of 
mineral  deposits  and  precious  metals;  that  they 
threaten  and  intend  to  continue  to  prosecute 
the  business  of  mining  such  premises  for  their 
own  use  and  bene&t  and,  unless  restrained  by 
the  court,  will  continue  to  intrude  and  trespass 
upon  the  premises,  and  extract  ores  and  mineral 
deposits  therefrom  to  the  great  and  Irreparable 
injury  of  plaintiffs — and  praying  for  an  in- 
junction restraining  defendants  from  Intruding 
or  tresiwissinf  upon  the  premises,  or  from  min- 
ing or  extracting  ores  or  deposits  therefrom,  for 
an  accounting  from  defendants  of  the  amoant 
and  value  of  the  ore  removed  and  converted  by 
them,  and  for  judgment  for  the  amount  found 
to  be  due,  is  based  on  defendants'  trespasses  on 
plaintiffs'  premises,  is  local  In  character,  and 
is  not  within  the  jurisdiction  of  the  courts  of  a 
state  other  than  that  in  which  the  premises  are 
situated. 

[K(\.  Note. — For  cases  in  point  see  vol.  48, 
Cent  Dig.  Venue,  {  9.] 

3.  Mines  axd  Mining- Title  to  Obe— Pbe- 
sumwions. 

The  title  to  everything  within  the  surface 
lines  of  a  mining  claim  to  the  center  of  the 
esirth  is  prima  facie  in  the  patentee,  if  a  patent- 
ed clain^  or,  if  unpatented^  in  any  qualified 
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locator  In  actnal  posaession,  and  engaged-  In 
minins  the  same,  and  such  person's  claim  of 
ownership  of  any  body  of  ore  within  his  lines, 
as  against  the  owner  of  another  surface  claim, 
moat,  when  asserted,  be  presumed  to  be  a  claim 
in  good  faith. 

4  Same  —  Contebsion  of  Obx  —  Becovebt— 
FoBM  or  Action. 

There  can  be  no  recovery,  in  a  personal  or 
transitory  actE<Hi,  sach  as  trover,  of  ore  in 
specie,  or  of  its  valne,  when  it  lus  been  taken 
frnn  land  in  possession  of  defendant  nnder 
claim  and  color  of  title  asserted  in  good  faith. 

&.  PBOHIBITIOn— BCHKDT  BY  APPEAL  — ADE- 

An  appeal  Is  not  such  an  adeqoate  remedy 
as  to  preclade  the  issnance  of  a  writ  of  pro- 
hibition in  a  cape  of  the  errmeons  retention  of 
jurisdiction  by  the  lower  court,  over  a  local  ac- 
tion invcdving  lands  in  another  state,  where 
many  of  the  expenses  of  the  action,  such  as  tor 
the  transportation  of  witnesses,  etc,  from  the 
state  whm  the  land  is  located,  are  not  lecover- 
able  as  legal  costs. 

In  Bank.  Pettllon  tor  vrlt  of  prohibition 
hy  tbe  Ophlr.  Silver  Hlolng  Company  and 
others  agalnrt  tbe  nipertor  court  of  the  city 
and  county  of  San  Francisco  and  Tliomas  F. 
Graham,  as  Judge  thereof.  Granted. 

W.  B.  F.  Deal,  tor  petiUoners.  Baggett, 
J<nies  ft  Sberldan,  for  reBpondenta. 

BEATTT,  a  J.  This  la  an  original  pro* 
ceedlng,  in  which  tbe  petltitmers  pray  for  the 
issuance  of  a  writ  of  prohibition  to  the  su- 
perior court,  and  the  judge  thereof,  com- 
manding and  directing  them  to  desist  and 
refrain  from  further  proceeding  in  an  action 
in  which  petitioners  are  made  defendants. 
In  response  to  our  alternative  writ,  the  re- 
^ndenta  have  filed  an  answer  and  demurrer 
to  the  petition.  The  answer  raises  no  Issu^ 
except  as  to  the  adequacy  of  petitioners' 
remedy  by  appeal — a  question  of  minor  im- 
jKtrtance.  Tbe  question  of  Jurisdiction  aris- 
es upon  the  demurrer.  Ihe  petitioners  are 
a  California  corporation  and  its  directors, 
and  their  petition  sets  out  a  copy  of  the  com- 
plaint against  tbem,  wblch  was  filed  in  tbe 
superior  court,  and  copies  of  tbeir  several  de- 
murrerfl  thereto,  based  upon  the  ground  that 
the  court  has  no  Jurisdiction  of  the  subject 
of  the  action.  It  Is  alleged  that  these  demur- 
rers were  argued,  submitted  to  the  court; 
and  by  tbe  court  overruled.  From  this  state- 
ment it  will  be  seen  that  tbe  question  to  be 
determined  Is  whether  the  complaint,  which 
tbe  petitioners  are  required  to  answer  and 
defend  in  the  superior  conrt  of  San  Francis- 
co, sets  forth  a  cause  of  action  over  wblch 
that  court  has  no  Jur^dlction. 

It  is  therein  alleged  that  tbe  plalntUF,  tbe 
Golden  Gate  Mill  &  Mining  Company,  and 
tbe  defendants,  tbe  Opblr  Sliver  Mining  Com- 
pany and  the  Nevada  NaUcmal  Bank  of  San 
Francisco,  are  California  corporations  hav- 
ing tbelr  offices  and  principal  places  of  busi- 
ness in  San  Francisco;  that  ever  since  tbe 
year  1880  the  plaintiff  has  be^i,  and  now  Is, 
the  owner  of  and  possessed  of  and  enUUed 
to  the  possession  of  a  certain  patented  min- 
ing claim,  situated  in  Storey  county,  Hev^ 


consisting  of  surface  ground  wltb  deflnltb 
boundaries,  and  Including  a  vein  or  lode 
bearing  gold,  silver,  etc.,  having  Its  top  or 
apex  within  the  limits  of  the  surface  UneS) 
but  in  Its  downward  course  departing  "east- 
erly from  the  perpendicular,"  but  remaining 
between  vertical  planes  c<mformIng  to  tbe 
end  lines  of  tbe  patented  claim.  Tbe  re- 
maining allegations  and  the  inayer  of  the 
complaint  are  as  follows: 
"That  on  or  about  tbe  1st  day  of  August^ 
the  said  defendants,  Opblr  ^ver  Min- 
ing Company,  Charles  H.  Fish,  Charles 
Hlrsbfeld,  A.  W.  Havens,  A.  F.  Coffin,  Nat 
T.  Messer,  H.  Zadig,  John  W.  Twiggs,  John 
Doe,  Bicbard  Roe,  and  Jane  Foe,  and  their 
agents,  servants,  and  employes,  unlawfullyv 
forcibly,  and  wUlfuUy,  against  tbe  will  and 
without  tbe  consent  of  plaintiff,  entered  In- 
to and  upon  tiie  said  ground  and  premises 
bereluabove  described,  and  commenced,  and 
then  and  thereafter,  for  tbe  purpose  of  min- 
ing the  said  ground  and  the  said  vein,  lode, 
ledge,  and  deposit,  and  extracting  the  ores 
tberefnuo,  cut,  made,  and  excavated  certain 
drifts,  tunnels,  winzes,  stopes,  and  openings 
Into,  under,  and  upon  tbe  said  v^n,  lode, 
ledge,  and  deposit;  and  the  said  ground  and 
premises,  and  ever  since  tbe  said  la8t-m«i- 
tioned  date  have  intraded  and  trespassed  np^ 
on  the  said  ground  and  premises,  and  the  said 
vein,  lode,  ledge,  and  deposit,  and  have  dug 
up,  extracted,  taken  ont  of,  mined,  and  re- 
moved from  the  said  ground  and  premises, 
and  from  tbe  said  vein,  lode,  ledge,  and  de- 
posit, and  converted  to  tbdr  own  use^  large 
quantities  of  the  mineral  deposits,  earth, 
rock  and  ores  bearing  gold  and  silver  and 
other  predoua  metals,  of  tbe  value,  as  plaln> 
tiff  is  Informed  and  believes,  of  $400,000  and 
upwards.  That  tbe  said  defendants  threat 
en  and  Intend  to  continue  to  jnoeecute,  for 
their  own  use  and  benefit,  tbe  business  of 
mining  In,  under,  and  upon  tbe  said  ground 
and  premises,  and  the  said  vein,  lode,  ledge, 
and  deposit,  and  the  excavating,  digging,  and 
removal  of  eartti,  rock,  and  ores  bearing 
gold,  silver,  and  other  precious  metals  there- 
from, and  tbe  sale  and  conversion  of  the 
same  to  their  own  use  and  benefit;  and  will 
so  continue  unless  restrained  and  enjoined 
by  this  honorable  court  That  a  large  quan- 
tity of  tbe  said  earth,  rock,  and  ores  so  tak- 
en from  the  said  ground  and  premises,  and 
tbe  said  vein,  lode,  ledge,  and  deposit,  by  tbe 
said  defendants,  has  been  sold  and  disposed 
of  by  tbem,  and  the  proceeds  thereof  convert- 
ed to  their  own  use  and  benefit,  and  that  a 
lai^e  part  of  tbe  said  proceeds  so  converted 
by  tbem  has  been  wasted  and  dissipated  and 
expended  In  tbe  payment  of  dividends  upon 
tbe  capital  stock  of  the  defendant  Opblr  Sil- 
ver Mining  Oompany,  but  that  a  lai^e  por- 
tion thereof,  to  wit;  $96,000  or  thereabouts, 
has  been  brought  Into  this  state  by  the  said 
defendants  and  deposited  with  the  defend- 
ant, tbe  Nevada  National  Bank  of  San  Fran- 
cisco* at  the  said  city  and  count;  of  San 
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FruidBco,  Oallfornla,  to  the  tue  and  bene- 
fit of  the  said  defendant  Ophlr  Silver  Min- 
ing Oompany,  and  the  Bald  sum  bo  deposit- 
ed has  been  retained  by  and  Is  now  deposit- 
ed with  the  defendant  the  Nevada  National 
Bank  of  San  Fraclsco,  to  the  nse  and  brae* 
fit  of  the  defendant  Ophir  Silver  Mining 
Oompany,  and  that  the  said  defendant,  the 
Nevada  National  Bank  of  San  Francisco, 
threatens  and  intends,  and  unless  restrained 
by  tliis  honorable  court  will  pay  out  and  dls- 
bnrse  the  said  anm  upon  the  checks  and  or- 
ders of  the  defendant  Ophlr  Sliver  Mining 
Company,  and  the  said  defendant  Ophlr  Sil- 
ver Mining  Company  threatens  to  and  in* 
tends  to^  and  unless  restrained  by  this  hon- 
orable court  will.  Issue  and  draw  checks  and 
orders  npcm  the  defendant  the  Nevada  Na- 
tional Bank  of  San  Francisco,  directing  it  to 
pay  ont  and  disburse  to  the  nse  of  the  said 
defendant  mining  company  all  of  the  said 
sum  so  deposited  with  It,  whereby  the  said 
Bom  will  be  wholly  lost  to  the  plaintiff  to  the 
great  and  Irreparable  injury  of  the  plaintiff. 
That  the  said  defendants,  Ophlr  Silver  Min- 
ing Company,  Charles  H.  Fish,  Charles 
Hlrshfeld,  A.  W.  Havens,  A.  F.  Coffin,  Nat 
T.  Messer,  H.  Zadlg,  John  W.  Twiggs,  John 
Doe,  Richard  Boe,  and  Jane  Foe,  threaten  to 
and  intend  to,  and  unless  restrained  by  this 
honorable  court  will,  continue  to  Intrude  and 
trespass  upon  the  said  ground  and  premises, 
and  the  said  vein,  lode,  ledge,  and  deposit, 
and  intend  to  and  will  make  further  cuts, 
drifts,  tunnels,  winzes,  atapea,  openings,  and 
excavations  therein,  for  the  purpose  of  mln- 
iDg  the  same  and  extracting  the  ores  there- 
from, and  intend  to  and  will  contlnne  to  dig 
xxp,  take  out,  mine,  extract;  and  remove  from 
the  same  and  convert  to  their  own  nse  the 
rode  and  ores  bearing  g<rid  and  silver  and 
other  precious  metels  and  other  mineral  de- 
posits therein,  of  the  value  of  (600.000  and 
upwards,  and  will  thereby  take  from  the 
same  the  entire  mineral  value  thereof,  before 
It  will  be  possible  to  obtain  a  trial  of  this  ac- 
Hon,  to  the  great  and  Irr^arable  injury  of  the 
plaintiff.  That  unless  the  said  defendants, 
their  agents,  servants,  and  employes,  are  re- 
strained and  enjoined  from  intruding  and 
trespassing  upon  the  said  ground  and  prem- 
ises, and  the  said  vein,  lode,  ledge,  and  de- 
posit, and  making  and  extending  cuts,  drifts, 
tunnels,  winzes,  stopes,  openings,  and  exca- 
vationa  therein,  and  from  digging  np,  extract- 
ing, mining,  removing,  and  carrying  away 
from  the  same  the  said  mineral  deposits, 
rock,  earth,  and  ores  bearing  gold  and  silver 
and  other  precious  metals,  the  value  and  sub* 
stance  of  the  said  ground  and  premtoes,  and 
the  said  vein,  lode,  ledge,  and  deposit  will  be 
destroyed  and  thereby  the  plaintiff  will  suf- 
fer great  and  Irreparable  Injury,  That  plaln- 
tlfl  has  no  plain,  speedy,  or  adequate  rem- 
edy at  law  against  the  said  defendants,  and 
can  liave  relief  only  in  a  court  of  equity, 
where  matters  of  this  nature  are  properly 
cognizable  and  relievable. 


**Wherefore  plaintiff  prays  for  an  Injunc- 
tion pendente  lite  restraining  the  defendant 
Ophir  Silver  Mining  Company  from  drawing 
or  Issuing  its  checks  or  orders  npon  the  de- 
fendant the  Nevada  National  Bank  of  San 
Francisco,  requiring  It  to  pay  ont  any  of  the 
said  moneys  deposited  with  It  out  of  the  said 
proceeds,  or  from  removing  any  of  the  said 
moneys  so  deposited,  and  restraining  the  de- 
fendant the  Nevada  National  Bank  of  San 
Francisco  from  paying  or  honoring  any  of 
the  said  diecks  or  orders,  or  from  permitting 
the  removal  of  any  of  the  said  funds,  and 
that  on  the  final  hearing  that  the  said  In- 
junction be  made  perpetual;  for  an  Injunc- 
tion pendente  lite  restraining  the  defendants 
from  Intruding  or  trespassing  upon  the  said 
ground  and  premises,  and  the  said  v^n,  lode, 
ledge,  and  deposit,  or  from  mining,  retract- 
ing, or  removing  therefrom  any  of  the  ores, 
rock,  earth,  or  deposlto  bearing  gold,  silver, 
and  other  precious  metels,  or  from  convert- 
ing the  same  to  their  own  use,  and  that  on 
the  final  hearing  that  the  said  Injunction  be 
made  perpetual;  for  an  accounting  from  the 
said  defendanto  of  the  amount  and  value  of 
the  ores  removed  and  converted  by  them, 
and  that  plaintiff  have  Judgment  against  the 
defendante  other  than  the  Nevada  National 
Bank  of  San  Francisco  tor  the  sum  of  $100.- 
000,  or  the  amount  and  value  of  the  said  ores 
BO  removed  by  the  said  defendante:  for  a 
Judgment  requiring  the  defendant  Nevada 
National  Bank  of  San  Francisco  to  pay  to 
plaintiff  the  amount  of  the  said  moneys  so 
deposited  with  it  the  defendant  mining 
company,  ont  of  the  proceeds  of  the  said  orea 
BO  removed;  and  for  goieral  relief  to  whi<^ 
plaintiff  may  properly  be  entitled." 

The  contention  on  the  part  of  the  petition- 
er is  that  the  issues  tendered  by  this  com- 
plaint determtee  the  character  of  the  acticm, 
and  show  conclusively  that  It  la  purely  and 
simply  an  action  of  trespass  quare  clausum 
freglt,  that  It  Is  therefore  local,  and  that 
the  Jurisdiction  belongs  exclusively  to  the 
courte  of  Nevada,  where  the  mine  Is  situated. 
Bespondente  contend  that  It  Is  purely  and 
simply  an  action  tor  the  recovery  of  the  val- 
ue of  personal  property,  trespass  de  bonis 
asportetis.  or  trover,  that  It  is  therefore  tranp 
sltory,  and  that  the  Jurisdiction  belongs  to 
any  court  whose  process  will  reach  the  per- 
sons  of  the  trespassers.  There  is  no  doubt 
that  the  owner  of  land.  If  he  chooses  to 
waive  all  claim  for  dami^es  to  the  freehold, 
may  maintain  a  personal  action  for  the  val- 
ue of  timber  or  ores  removed  from  the  land 
by  a  naked  trespasser,  and  the  mere  fact 
that  In  such  action  he  may  be  compelled  to 
allege^  and,  if  denied,  to  prove,  ownership 
of  the  land  from  which  the  timber  is  cut  or 
the  ore  extracted,  does  not  make  the  ac- 
tion  local.  There  Is  as  little  doubt  that, 
where  the  whole  or  any  part  of  the  damages 
claimed  Is  for  Injury  to  the  freehold,  the  ac- 
tion Is  local  and  not  transitory.  The  basis 
of  this  distinction  Is  steted  by  Chief  Justioa 
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Uarahall  In  ttie  course  of  bis  opinion  In  Lir- 
Ingston  T.  Jefferson.  1  Brodc.  209,  Fed.  Gaa. 
No.  8,411:  "Actions  are  deemed  transitory 
wbere  the  transactions  np<»i  which  they  are 
founded  mUfht  have  taken  place  anywhere, 
'but  are  local  when  their  cause  Is  In  Its  na- 
ture  essentially  local."  As  land  can  be 
Injured  only  where  It  is  situated,  damages 
for  such  Injorles  can  only  be  recorered  where 
it  Is  situated;  but  since  timber  or  ores,  when 
severed  from  the  land  by  the  act  of  a  tres- 
passer, remain  the  perswal  pn^rty  of  the 
owner,  and  are  capable  of  being  converted 
by  any  person  anywhere,  an  action  to  lecoT- 
cr  only  the  value  of  the  ore  or  timber  after 
severance  Is  transltorr,  and  may  be  main- 
tained wherever  the  trespasser  can  be  serv- 
ed with  summcma.  Tbe  rallditr  of  tills  dis* 
tincUon  baa  been  doubted,  but  the  great  an* 
thorlty  of  Lord  Mansfield  was  exerted  In 
▼aln  to  set  It  a^de  in  Bngland,  and  it  has 
been  enforced,  not  only  there,  but  in  most 
of  tbe  United  States.  In  tbls  sUte  tbe  rule 
is  statutory  that  an  action  for  Injuries  to 
reel  property  must  be  tried  In  the  county 
vbere  tbe  land  Is  situated,  except  tn  those 
cases  There  a  diange  ot  the  place  of  trial 
may  be  ordered  for  special  reasons.  Oode 
ClT.  Proc.  I  S0Z.  So  Ibat  if  an  action  w«e 
commenced  In  tbls  state  for  a  trespass  upon 
land  situated  within  this  state,  consisting 
In  tbe  cutting  and  removal  of  timber,  or  tbe 
digging  and  carrying  away  of  ores,  and  any 
part  of  the  damages  claimed  was  for  injury 
to  the  freehold,  as  distinct  from  the  valne 
<rt  tbe  timber  or  oreii  after  severance,  tbe 
Jurisdiction  of  the  action  would  belong  to 
the  superior  court  of  the  counfy  In  wbliA 
tbe  laud  was  situated.  We  could  not,  thwe- 
fore,  without  disregarding  the  law  wblcb  we 
haTO  made  for  ourselves,  as  well  as  tbe  long 
course  of  decisions  In  England  and  the  Unit- 
ed States,  hold  that  an  action  tm  damages 
to  realty  situated  In  the  state  of  Nevada  can 
be  maintained  In  tbe  courts  of  California. 
It  is,  however,  not  to  be  questioned  that  for 
a  trespass  to  tbe  penKm  or  to  personal  prop- 
erty, as  for  the  breach  oC  a  contract,  wherev- 
er committed,  an  action  may  be  maintained 
in  our  courts;  the  venue  depending  in  most 
Instances  upon  the  residence  of  the  defend- 
ant. 

The  apparently  conflicting  decisions  in 
eases  arising  out  of  trespnsses  of  the  char- 
acter alleged  In  this  complaint  all  recognize 
this  distinction,  and.  if  they  present  any  real 
conflict.  It  arises  solely  from  the  varying 
conNt?sctions  placed  opon  the  pleadings  In 
the  several  cases  dted  by  counsel  in  deter- 
mining what  the  gravamen  of  the  action  was 
—Injury  to  the  realty  or  ratue  of  the  tim- 
ber, earth,  sand,  or  ore  ranoved  frcnn  the 
land.  In  Ellenwood  v.  Marietta  Ohalr  Co.,  158 
U.  S.  105,  16  Sup.  Ot  771,  89  L.  Ed.  918,  It 
was  held  by  tbe  Supreme  Court  of  the  Unit- 
ed States  tbat  the  circuit  court  of  Ohio  had 
a»  JnrlsdlctlMi  of  ah  actirai  (or  damages  toe 
eutttng  timber  from  lands  in  West  Virginia, 


and  tbls  upon  the  fbevy  that  the  principal 

ground  of  tbe  action  was  the  trespass  to 
the  land,  the  alleged  value  of  the  timber  be- 
ing a  mere  incident  Upon  tbls  ground  it 
was  distinguished  In  tbe  later  case  of  Stme 
T.  United  States,  167  U.  8.  178,  17  Sup.  Ot 
778.  42  li.  Ed,  127,  where  it  was  beld  tbat 
an  action  could  be  maintained  In  tbe  courts 
of  tbe  state  of  Washington  toe  tbe  value  of 
timber  cut  by  a  trespasser  frCHOs  public  lands 
in  Idaho,  and  tbls  upon  tbe  theory  tbat  tbe 
gravamen  of  tbe  acti<m  was  the  conTerslm 
of  tbe  timbor  after  Its  severance  frtHn  the 
land.  In  American  V.  Telegraph  Co.  t.  Mld- 
dleton,  80  T.  408,  It  was  beld  tbat  the 
courts  of  New  Tork  bad  no  JurlsUction  at  an 
action  for  damages  for  cutting  down  tele- 
graph  p<^es  In  New  Jers^.  WbUe  in  tbe 
case  ot  Hoy  t.  Smith,  Barb.  800,  tiie 
plaintiffs  recovered  In  a  New  Twk  court 
the  value  of  ores  extracted  from  ■  mine 
i^tnated  In  Colorado.  On  the  authwlty  of 
the  latter  case  a  Judgment  for  the  value  ot 
earth  removed  by  a  trespasser  was  sustain- 
ed in  Badway  t.  Duffy,  79  App.  Dlv.  110, 
80  y.  T.  Supp.  834,  and  tbe  former  case  dis- 
tinguished on  tiie  gronnd  that  no  asp«ta- 
Uoa  of  tiie  telegraph  poles  was  alleged;  tba 
action  being  wholly  or  principally  tax  tojurj 
to  the  land  of  which  Ibe  poles  while  stendins 
were  a  part  In  McGonlgle  v.  Atchison,  8S 
Kan.  726,  7  Pac  BSO,  the  Jurisdiction  of  a 
Kansas  court  was  sustained  to  an  action  to 
recover  the  value  of  sand  dug  from  land 
situated  in  Missouri,  because  the  plaintiff, 
while  alleging  the  trespass  upon  the  land, 
asked  damages  only  for  the  value  of  the  sand 
—ibe  personal  property — and  waived  all  the 
wrongs  and  injuries  to  the  real  estate  and  to 
his  possession  thereof.  The  case  of  Dodge  v. 
Colby,  108  N.  T.  446, 16  N.  E.  703.  involved  a 
claim  for  damages  to  the  freehold,  and  also 
for  the  value  of  the  timber  and  turpentine 
removed  from  lands  in  Georgia.  It  was  held 
that  the  allegation  of  value  of  the  timber 
and  turpentine  was  merely  Incidental  and 
that  the  courts  of  New  York  had  no  Juris- 
diction. The  report  of  the  case  does  not 
show  the  form  of  tiie  allegations,  and  does 
not  aid  us  to  construing  the  complaint  in 
question  here. 

It  would  be  a  waste  of  time  to  pursue  this 
analysis  of  the  cases  further.  There  Is  no 
real  conflict  upon  the  point  of  law,  and  tbe 
only  difficulty  is  in  determining  what  con- 
struction must  be  placed  upon  this  complaint, 
the  principal  allegations  of  which  I  have 
prererred  to  set  out  In  full,  rather  than  to 
attempt  a  statement  of  their  legal  effect 
It  la  plain  that  the  pleader  did  not  frame  bis 
complaint  upon  the  present  theory  of  the 
respondents;  I.  e.,  upon  the  theory  that  he 
was  commencing  a  simple  action  at  law  to 
recover  the  value  of  ores  severed  from  tbe 
mine  by  mere  trespassers.  Many  ct  his  a^ 
legations,  and  all  of  his  ivayer  for  relief, 
show  tbat  be  was  proceeding  npcm  a  very 
Afferent  tiMoiy,  via.,  0iat  an  action  at  lav 
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trould  afford  him  no  adequate  relief,  and  that 
It  was  necessary  to  Invoke  the  powers  of  a 
coTtrt  of  equity,  not  only  to  compel  an  ac- 
counting, bat  to  enjoin  and  restrain  these 
petitioners  from  mining  upon  the  ground  of 
which  In  one  part  of  his  complaint  be  claims 
to  be  In  possession,  but  which  by  bis  more 
specific  allegations  he  shows  to  be  In  the 
possession  of  petitioners,  who  are  systemat- 
ically and  continuously  mining  and  appro- 
priating the  ores  therein  contained.  Those 
parts  of  the  complaint  and  of  the  prayer 
which  lool£  to  an  injunction  against  the  Ne- 
vada Bank  may  be  disregarded  In  the  pres- 
ent discussion;  that  corporation  not  being  a 
party  to  this  proceeding  and  the  questions 
as  to  the  right  to  such  an  injunction  not  be- 
ing In  any  event  Jurisdictional.  But  the  al- 
I^atione  of  continuing  trespasses  of  the  pe- 
titioners and  their  threat  to  continue  the 
same,  and  the  prayer  for  an  Injunction  to  re- 
strain future  tre^sses  pendente  lite  and 
perpetually,  are  more  material.  With  re- 
spect to  territorial  Jurisdiction  there  can  be 
no  difference  between  a  suit  In  equity  to 
raatraln  future  trespasses  upon  real  property 
aiid  an  action  at  law  for  past  trespasses  up- 
oit  the  same.  If  one  la  local  the  other  la 
necessarily  local,  and  for  the  reason  which 
forms  the  basis  of  the  distinction  between 
local  and  transltray  actions — tea  the  rea- 
son, that  Is  to  aay,  that  the  Injury  to  be 
redressed  In  one  case,  or  prevented  in  the 
other,  can  only  take  place  where  the  land  or 
mine  Is  situated.  Besides,  the  right  to  an 
Injunction  in  cases  of  this  character  does  not 
merely  involve  incidentally  the  question  of 
tiUe  to  the  mine,  but  essentially  depends  up- 
on It  We  are  cited  to  no  case  in  which  the 
right  of  the  courts  of  one  state  to  enjoin 
threatened  trespasses  upon  lands  situate  In 
another  state  or  country  has  been  upheld, 
and  we  are  satisfied  that  as  to  so  much  of 
the  relief  sought  against  these  petitioners  the 
superior  court  is  wholly  without  Jurisdiction. 

But  the  respondent  contends  that  disre- 
garding those  parts  of  the  prayer  of  his 
complaint  to  which  we  have  referred,  and 
tile  allegations  to  which  they  respond,  and 
considering  only  his  prayer  for  a  Judgment 
for  the  alleged  value  of  the  ores,  his  com- 
plaint, imder  our  liberal  rules  of  pleading, 
and  for  the  purpose  of  sustaining  the  Juris- 
diction, may  and  should  be  treated  as  a 
complaint  In  an  action  of  trover  for  con- 
version of  the  wes.  and  the  superior  court 
allowed  to  proceed  upon  that  theory.  It 
would,  perhaps,  be  within  our  discretion 
in  a  pn^r  case  to  frame  an  order  and  a 
writ  in  conformity  with  this  st^rgesUon; 
but  we  hardly  think  a  simple  action  of  tro- 
ver for  the  value  of  personal  iwoperty  ought 
to  be  tried  upon  tlila  complaint  and  any  re- 
sponsive answer.  So  long  as  the  complaint 
contalna  allegations  of  threatened  future  In- 
juries to  the  reai^,  and  prays  an  injunction 
against  future  tre^iasses,  the  case  is  on  a 
pai  with  those  cases  In  which  a  part  of  the 


damages  claimed  was  for  Injury  to  tiie  free* 
bold.  The  complaint  certainly  requlrea 
amendment  before  the  petitioners  are  com- 
pelled to  answer,  so  that  it  may  present  the 
Issues  of  which  the  superior  court  has  Juris- 
diction  plainly  and  by  themaelTes;  and  It 
would  seem  to  be  as  simple  a  mode  as  any 
of  reaching  the  desired  result  to  prohibit  any 
further  proceedings  in  the  pending  acti(m, 
except  to  dismiss  it  without  prejudice. 

There  are  other  considerations  affecting 
this  request  of  the  respondents  for  a  qual- 
ified denial  of  the  writ  It  Is  at  least  a 
probable  Inference  from  the  allegations  of 
the  complaint  which  the  petitioners  have 
been  required  to  answer  that  the  actual  case 
upon  which  the  action  Is  based  Is  this:  That 
the  petitioners  are  mining  in  depth  outside 
of  the  surface  lines  of  the  claim  descrilied 
In  the  complaint,  either  upon  public  land  or 
within  the  surface  lines  of  patented  ground 
belonging  to  them  or  to  third  persona,  and 
that  the  only  claim  of  tiUe  on  the  part  of 
the  plaintiff  Is  that  they  are  extracting  ore 
from  the  extralateral  dip  of  the  vein  or  lode 
which  has  Its  top  or  apex  within  the  lines 
of  its  surface  claim.  All  the  allegations  of 
the  complaint  are  consistent  with  this  con- 
struction, and  upon  any  other  construction 
the  allegation  as  to  the  easterly  dip  of  the 
lode  included  within  the  surface  lines  of 
plaintiff's  patent  Is  superfluous  and  meaning- 
less. If  this  Is  the  case.  It  will  not  support 
a  personal  and  transitory  action.  There  can 
be  no  recovery  of  wood  or  ore  or  bay  In 
specie,  or  of  Its  value.  In  an  action  of  tro- 
ver, when  it  has  been  taken  from  land  In  pos- 
session of  the  defendant  under  claim  and 
color  of  titie  asserted  In  good  faith.  Hal- 
leck  V.  Mixer,  16  Cal.  574;  Kimball  v.  Loh- 
mas,  31  Cal.  157;  Page  v.  Fowler.  28  CaL 
610;  8.  c,  37  Cal.  107.  109.  The  titie  to 
everything  within  the  surface  lines  of  a 
mining  claim  to  the  center  of  the  earth  Is 
prima  facie  In  the  patentee.  If  a  patented 
claim,  or.  If  unpatented,  In  any  qualified 
locator  in  actual  possession  and  engaged  In 
mining  thereon;  and  his  claim  of  owner- 
ship of  any  body  of  ore  within  his  lines  as 
against  the  owner  of  another  surface  claim 
must,  when  asserted,  be  presumed  to  be  a 
claim  in  good  faith.  In  such  a  case,  the 
question  of  title  is  not  Incidental,  but  fonda- 
mental,  and  it  cannot  be  litigated  in  a  p«> 
sonal  and  transitory  action. 

Considerations  more  substantial  than  tech- 
nical rules  of  procedure  sustain  this  conclu- 
sion. The  trial  of  the  questions  necessarily 
arising  In  such  a  case  would  call  for  the 
testimony,  not  <mly  of  scientific  experts,  but 
of  many  practical  experts  (minm),  who  had 
examined  the  ground  and  been  through  all 
the  tunnels,  drifts,  etc.,  by  means  of  wlilch 
the  alleged  Identity  of  the  cropplngs  In  one 
claim  and  the  ore  found  in  the  other  could 
be  supported  or  disproved.  A  somewhat  ex- 
tMislve  and  varied  experience  in  the  trial' 
of  such  iasues  In  the  mining  litigation  of 
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Nevada  convinces  me  that  ^e  practical  In- 
coDT^ence  In  tbe  way  of  delay  and  expense 
In  trying  tbe  title  to  Nevada  mines  In  tbe 
state  ot  California  would  be  Intolerable  to 
ttaa  litigants  and  equally  so  to  tbe  courts; 
and  the  same  doctrine  wblcb  wonld  compel 
a  Nevada  miner  to  litigate  flie  title  to  bis 
mine  In  the  courts  of  Calltfwnla  wonld  com- 
pel the  owner  of  a  California  mine  to  de- 
tesoA  bla  title  In  tbe  courts  of  Maine  ot  Flor- 
ida. For  the  reascm,  theref<»e,  that  the 
complaint  under  consideration  does  plainly 
count  tqran  threatened  Injury  to  the  freehold 
aa  a  ground  of  relief  (by  injunction),  which 
fbB  conrt  has  no  power  to  grant,  and  be* 
cause  disregarding  tbe  allegation  of  threat- 
ened injury  to  tbe  freehold,  the  more  rea- 
■enable  construction  of  the  remaining  allega- 
ttona  presents  a  case  Involving  the  deter- 
mination of  a  disputed  tiUe^  we  think  tbe 
writ  of  prohlUtion  should  be  made  absolute. 
If  there  are  gronnda  toe  a  personal  action, 
tbB  plaintiff  can  dismiss  the  present  action 
wlUiOttt  prejudloe^  and  in  a  new  complaint 
present  Ita  case  in  a  fimn  corravonding  to 
tbe  construction  which  we  are  asked  to  give 
to  the  present  complaint. 

The  attempted  denial  in  tiie  anawCT  ot  the 
great  and  unnecessary  coato  and  espenses 
to  which  the  petitioners  would  be  subjected 
bgr  a  trial  In.  California  of  tiie  Isauea  tm- 
deted  In  the  complaint  la  wholly  Inanfflcient. 
That  they  would  have  a  remedy  by  appeal 
IB,  of  course,  tme,  but  this  ranedy  would 
be  wholly  inadeanate.  for  the  reason  that 
much  the  greato'  part  of  the  openses  (of 
transporting  witnesses,  etc.)  could  not  be 
recovered  as  legal  costs.  This  fact  distln- 
guisbea  the  case  from  Undley  v.  Superior 
Court,  141  Gal.  220,  74  Pad.  706. 

I.et  the  peremptory  writ  of  prohibition 
Issue  aa  jwayed. 

We  concur:  VAN  DYKE,  J.;  McFAR- 
LAND.  J.;  LORIGAN,  J.;  ANOELLOTTI, 
J.;  SHAW,  J. 
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COFFEY  V.  SUPERIOR  COURT  OF  SAC- 
RAMENTO COUNTY  et  al.   (Sac  1^.) 

(Supreme  Court  of  Gallfomia.  Aug.  10. 1905.) 

1,  Omcnts— Misconduct— ReuovaXi  —  Pao- 

CIDVKK. 

Pen.  Code,  S  758,  provJdea  that  an  accusa- 
tlon  against  any  maDicipal  officer  for  "willful 
or  corrupt  misconduct  m  office"  may  be  pre- 
amted  by  the  gravd  jury.  Section  772  provides 
for  the  summary  removal  of  public  officers  on 
an  accusation  verified  b?  the  oath  of  any  person 
alleging  that  the  officer  has  "neglected  or  re- 
fused to  perform  the  official  duties  pertaining 
to  his  office."  Section  835  declares  every  pub- 
lic officer  who  refuses  or  neglects  to  Inform 
against  and  prosecute  persous  whom  he  has 
reasonable  cause  to  believe  offenders  of  tbe 
chapter  on  gambling  guilty  of  a  misdemeanor. 
Held,  that  a  public  officer  who  fails  to  prose- 
cnte  gamblers  of  whom  he  has  Imowledge  is 

Silty  of  "willful  misconduct,"  within  the  mean- 
;  of  section  758,  and  may  be  accused  by  the 
gnnd  jury  thereunder. 


2L  MvNioiPAi.  OincEBS— Removai>-Authob- 

ITT. 

Const  art.  4,  |  18,  provides  for  tbe  im- 
peachment of  certain  state  officers,  and  fnrthw 
provides  that  all  other  state  officers  shall  be 
tried  for  misdemeanor  in  office  in  such  manner 
as  the  Legislature  may  prescribe.  Pen.  Code. 
{  IS,  defines  a  crime,  and  declares  that  it  Is 
punished,  inter  alia,  by  removal  from  office. 
Section  333  makes  It  a  misdemeanor  tor  a 
public  officer  to  neglect  to  prosecute  violations 
of  the  gambling  law.  Sections  758  and  772  pro- 
vide for  the  removal  of  public  officers  for  mis- 
conduct in  office  and  for  neglect  to  perform 
official  duties  by  proceedings  in  the  superiw 
court.  Const,  art.  II,  §  8,  declares  that  a  free- 
holders' charter  shall  supersede  inconsistent 
l^islation.  A  municipal  freeholders'  charter 
embodied  an  incomplete  scheme  for  the  removal 
of  certain  municipal  officers  by  the  board  of 
trustees,  but  nowhere  conferred  exclusive  juris- 
diction in  the  premises  on  such  board.  It  pro- 
vided generally  that  any  official  defalcation  or 
neglect  of  duty  should  be  laid  by  the  mayor  be- 
fore the  board  of  trustees,  city  attorney,  or 
district  attorn^.  Held,  that  the  board  of  trus- 
tees did  not  have  exelnaive  Jurisdiction  to  re- 
move a  police  officer  who  failed  to  prosecute 
gambling  offenders,  nor  was  its  jurisdiction  in- 
consistent with  that  conferred  by  the  general 
law  on  the  superior  court,  but  the  jurisdiction 
of  the  court  was  in  Its  nature  Judicial,  while 
that  of  tbe  trustees  was  rather  administrative, 
and  the  jurisdictions  were  concurrent,  and  the 
remedies  obtaluable  through  the  exercise  of  ^• 
ther  were  cumulative. 

8.  S&HB— BEHOVAL  UNOEB  OEnKSAL  Lawi^ 

InTBmntcnca  wtth  HnmciPAi.  Chabtbb. 

Pen.  Code,  SS  758,  772,  which  confer  on  the 
superior  court  jurisdiction  to  remove  municipal 
officers  for  official  misconduct  and  neglect,  do 
not  subordinate  and  control  a  provisitm  of  a 
freeholders'  charter,  providing  for  the  removal 
of  such  officers  by  the  municipal  board  of  trus- 
tees, which  they  leave  in  full  operatiou,  pre- 
scribing merely  a  concurrent  remedy,  and  are 
not.  aa  so  construed,  displaced  as  to  the  munic- 
ipality by  Const,  art  11,  §  6,  declaring  that 
municipal  charters  shall  be  controlled  by  gen- 
eral laws  "except  in  municipal  affairs." 

In  Bank.  Application  by  M.  Coffey  for 
writ  of  prohibition  prayed  to  be  directed 
against  the  superior  court  of  Sacramento 
county,  E.  C.  Hart,  Judge,  and  others.  On 
demurrer  to  the  petition.  Sustolned. 

Rehearing  denied  September  B,  190S. 

Devlto  &  Devlin  and  James  B.  Devlne,  tor 
petitions.  A.  M.  Seymour,  for  respondents. 

LORIGAN.  J.  On  August  24,  1904,  the 
grand  Jury  of  the  oounty  of  Sacramento  pre- 
sented and  filed  in  the  superior  court  <^  that 
county  an  accusation  against  M.  C^rffey,  <Met 
of  police  ot  tiie  dty  of  Sacramento,  the  peti- 
tioner ber^  The  accusation,  aftar  alleging 
the  offldal  Character  ot  the  p^ti<nier,  that 
the  dty  of  Sacramntto  la  a  mnnlc^l  corpo- 
ratton  governed  by  a  freeholdera'  charter,  and 
that  petitimer  at  all  the  times  mmttoned 
therein  was  the  duly  appidnted,  analified, 
and  acting  chl^  of  police  of  the  dty  of 
Sacrammto,  chaiq^  tbat  on  the  220,  2Sd, 
and  24th  days  of  August,  1904^  certato  pro- 
hibited and  illldt  gaming,  conststing  of  faro, 
roulette,  klondyke,  and  other  Illegal  banking 
and  porcentage  gamoi,  waa  ccmducted  In  the 
city  of  Sacramento,  spedfylng  tbe  several 
places  In  said  city  la  which  said  Illegal 
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samlDg  was  beli^  conducted;  fhat  on  all 
of  said  dates  the  said  chief  of  police  had 
knowledge  of  the  fact  that  said  Ulicit 
gambllDg  was  bo  being  conducted  in  said 
places  in  an  open,  notorious,  public,  and 
flagrant,  manner;  and  that,  notwithstanding 
be  had  knowledge  of  this  fact,  said  M.  Oottey, 
as  chief  of  police  of  said  city.  "wiUfully. 
unlawfully,  corruptly,  and  Intentionally 
failed,  refused,  and  neglected,  and  does  now 
willfully,  unlawfully,  corruptly,  and  Inten- 
tionally fall,  refuse,  and  neglect;  to  Inform 
against;  and  diligently,  or  otherwise,  prose- 
cute the  persons  who  he  knew  and  who  he 
bad  cause  to  believe  were  so  dealing,  play- 
ing, carrying  on,  opening,  causing  to  be 
oi>ened,  and  conducted  the  said  Illegal  games; 
and  the  said  M.  Coffey  also  failed,  refused, 
and  neglected  to  prosecute  said  persons  and 
to  suppress  said  illegal  games."  It  Is  further 
charged  In  the  accusation  that  persons  own- 
ing the  buildings  In  which  said  illegal 
games  were  being  carried  on  rented  said 
houses  and  premises  for  the  purpose  of  per- 
mitting such  Illegal  games  to  be  conducted, 
and  that  said  chief  of  police  had  knowledge 
of  that  fact,  but,  notwithstanding  such  knowl- 
edge, he  willfully,  unlawfully,  corruptly,  and 
intentionally  refused,  failed,  and  neglected 
to  Inform  against,  or  diligently,  or  otherwise, 
IHnsecute  the  said  persons  who  are  alleged 
to  be  the  owners  or  renters  of  the  buildings 
BO  used.  It  prays  that  said  M.  Coffey  be 
dted  to  appear,  and  upon  the  due  bearing  of 
said  accusation  that  he  be  removed  from  bis 
office  as  chief  of  police  of  the  dty  of  Sacra- 
mento. The  petitioner,  In  due  course,  ap* 
peared.  and  objected  by  demurrer  to  the  legal 
sufficiency  of  the  accusation  and  the  juris- 
diction of  the  superior  court  to  try  It,  and 
asked  that  it  be  dismissed.  The  demurrer 
was  overruled,  and  the  petitioner  pleaded  not 
guilty.  The  superior  court  being  about  to 
proceed  with  the  trial  of  the  accusation,  up- 
on the  application  of  the  petitioner  an  al- 
ternative writ  of  prohibition  was  Issued  out 
of  this  court  directing  the  respondents  to 
show  cause  why  they  should  not  refrain 
from  further  proceedings  under  the  accusa- 
tion. The  matter  Is  now  before  us  upon  a 
demurrer  to  the  petition  for  the  writ  of  pro- 
hibition. 

In  order  to  clearly  understand  one  of  the 
points  made  by  petitioner  tmder  hia  applica- 
tion for  this  writ,  It  Is  necessary  to  refer 
to  certain  sections  of  the  Penal  Code,  found 
In  the  chapter  thereof  providing  for  the  re- 
moval of  civil  officers  otherwise  than  by  Im- 
peachment. Section  T5S  of  that  Code  pro- 
vides that  "an  accusation  In  writing  against 
any  district  county,  township,  or  municipal 
officer,  for  wilful  or  corrupt  misconduct  In 
office,  may  be  presented  by  the  grand  Jury 
of  the  county  for  or  In  which  the  officer  ac- 
cused Is  elected  or  appointed."  Subsequent 
sections  prescribe  the  procedure  upon  the 
trial  of  the  accused,  and.  if  convicted,  de- 
dore  that  the  court  shall  pronounce  Judg- 
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ment  removing  blm  from  office.  Section  772, 
following,  tffovtdes  for  snmmatr  proceedings 
for  the  removal  of  public  oflBcers  **wben  an 
accusation  In  writing,  verified  by  the  oath, 
of  any  person,  is  presented  to  a  supericv 
court,  alleging  that  any  officer  within  the 
Jurisdiction  of  the  court  has  refused  or 
neglected  to  perform  the  official  dutlra  per- 
taining to  his  office.**  It  will  be  observed 
from  a  comparison  of  these  sections  that  the 
sectitm  first  referred  to  provides'  for  the 
Initiation  of  proceedings  for  the  removal  of 
a  pnbUc  officer  by  the  grand  Jury  "for  wilful 
or  corrupt  misconduct  In  office"  on  the  part 
of  such  officer;  the  latter  section  for  the 
initiation  of  proceedings  having  in  view  the 
same  end,  by  a  i»lvate  individual,  when  tlie 
public  officer  "has  refused  or  n^lected"  to 
perform  official  duties.  This  difference  in 
the  terms  of  the  section  affords  the  basis  for 
the  claim  of  petitioner  that  the  accusation 
In  question  does  not  charge  him  with  "will- 
ful or  corrupt  misconduct  In  office,"  but 
simply  with  neglect  or  refusal  to  perform  the 
duties  pertaining  to  his  office,  and  that 
hence  the  superior  court  has  no  Jurisdiction 
to  proceed  with  the  trial,  as  the  proceeding 
should  have  been  Instituted  by  a  private  In- 
dividual under  section  772  of  the  Penal  Code, 
Instead  of  section  758  tbeteot;  that  the  grand 
Jury  could  only  accuse  petitioner  of  "willful 
or  corrupt  misconduct  in  office"  under  sec- 
tion 75S;  and  that  the  facts  alleged  In  the 
accusation  do  not  support  such  a  charge. 

We  cannot  agree  with  petitionor's  vIsfw 
of  the  effect  of  tlie  charges  made,  or  with 
his  view  of  the  application  of  the  code  sec- 
tions to  them.  It  Is  of  no  consequence  In 
the  consideration  of  the  question  here  in- 
volved to  determine  for  what  derelictions  of 
duty  proceedings  under  section  772  must  be 
had;  whether  that  section  applies  only  to 
those  cases  where  the  official  dereliction  Is 
the  result  simply  of  incompetency  in  the 
officer,  or  springs  from  carelessness  or  inat- 
tention to  bis  official  duties.  The  question 
here  Is,  do  the  charges  embraced  In  the  ac- 
cusation show  "willful  misconduct"  under 
section  738?  This  latter  section  provides  for 
two  classes  of  misconduct  for  which  a  pub- 
lic officer  may  be  removed  under  accusation 
by  the  grand  Jury — willful  misconduct  or  cor- 
rupt misconduct  The  phrase  "misconduct 
In  office"  is  broad  enough  to  Include  any  will- 
ful malfeasance,  misfeasance,  or  nonfeasance 
In  office.  State  v.  Slover,  113  Mo.  208,  20 
S.  W.  788.  In  Mechem  on  Public  Offlcera 
(section  457)  It  Is  stated  that:  "Misconduct 
In  office  does  not  necessarily  Imply  corrup- 
tion or  criminal  Intention.  The  official  do- 
ing of  a  wrongful  act  or  official  neglect  to 
do  an  act  which  ought  to  have  been  done, 
will  constitute  the  offense,  although  there 
was  no  corrupt  or  malicious  motive."  After 
defining  "misconduct,"  Webster  declares  It 
to  be  synonymous  with  "misbehavior," 
"misdemeanor,"  "delinquency,"  and  "of- 
fense.'* In  the  chapter  on  gambUng  In  tb« 
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Penal  Code  whldi  prohibits  and  makes  penal 
the  conducting  of  such  games  as  are  charged 
to  bare  been  ctmdncted  In  the  city  of  Sacra- 
mento with  the  knowledge  of  petitioner.  It 
Is  pro  Tided  by  section  839  of  that  Code  that 
"every  *  •  •  police  offlcw  most  Inform 
against  and  diligently  proaecnte  persons 
whom  they  hare  reasonable  cause  to  believe 
offenders  against  the  provisions  of  this  chap- 
ter, and  every  soch  officer  refasing  or  neglect- 
ing to  do  so  Is  gollty  of  a  misdemeanor." 
The  accusation  In  question  here  charges  that 
the  unlawful  gaming  specified  was  being 
conducted  In  the  city  of  Sacramento;  that 
the  petitioner  knew  of  it,  and  refused  and 
failed  to  prosecute  the  offenders.  This  fail- 
ure and  refusal  to  do  so,  If  true,  was,  under 
the  circumstances,  a  misdemeanor  on  the 
part  of  petitioner — a  crime  of  which,  in  his 
official  capacity,  he  was  guilty,  and  which  of 
Itself  constituted  a  willful  misconduct  In 
office.  It  was  not  a  mere  neglect  of  duty. 
It  was  a  failure  to  dlschai^  his  du^  with 
knowledge  of  the  facts  calling  for  official 
action;  a  failure  which  was  willful,  and 
which  evidenced  a  taed  purpose  not  to  do 
what  actual  knowledge  and  the  requirements 
of  the  law  declare  he  shall  do.  Taking, 
then,  into  consideration  the  general  defini- 
tion as  to  what  constitutes  misconduct  in 
office,  coupled  with  the  section  of  the  statute 
making  It  a  ndsdemeanor  for  a  police  officer 
to  refuse  or  neglect  to  inform  against  or 
prosecute  for  such  illicit  gambling,  of  the 
existence  of  which  It  Is  charged  the  petition- 
er  had  knowledge,  we  entertain  no  doubt 
that  the  accusation  sufficiently  charged  will- 
ful misconduct  in  office  on  the  part  of  pet1> 
tloner  of  such  a  character  as.  It  Is  contemplat- 
ed by  the  provisions  of  section  TBS  of  the 
Penal  Code,  the  grand  Jury  may  accuse  him 
of  before  the  superior  court,  and  that  the  ob- 
jection of  the  petitioner  that  the  charges  In 
the  accusation  did  not  bring  him  within 
the  terms  of  that  section,  so  as  to  authorize 
Initiation  of  a  prosecution  against  him  by 
the  grand  jury.  Is  untenable. 

It  is  insisted,  however,  by  the  petitioner, 
that  the  superior  court  has  no  Jurisdiction 
to  try  him.  In  that  regard  It  Is  contended 
that  by  the  freeholders'  charter  of  the  city 
of  Sacramento  the  board  of  trustees  of  the 
Mid  city  Is  constituted  a  tribunal  for  the 
trial  of  city  officers  charged  with  miscon- 
duct In  ofllce  or  neglect  of  duty,  and  that 
this  Jurisdiction  Is  exclusive;  that  the  pro- 
visions of  the  Penal  Code  were  superseded 
by  the  charter  provisions  under  section  8, 
art.  11,  of  the  Constitution,  as  being  laws  in- 
consistent with  such  charter.  We  perceive 
no  merit  In  this  claim.  It  Is  true  that  the 
charter  of  the  city  of  Sacramento  deals  with 
the  matter  of  removal  of  city  officers.  Un- 
der its  provisions  the  mayor  shall  report  any 
dweUction,  neglect,  or  nonperformance  of 
doty  of  an  oBlcet  to  the  board  of  trustee^ 
who  may  proceed  to  try  him  nnder  the  ac- 
cnsatioii,  and  xemore  him  tram  office  If 


they  find  the  chaises  true.  A  trustee  may 
be  removed  only  for  malfeasance  In  office; 
As  to  the  mayor  himself,  there  Is  no  jwovl- 
slon  for  his  trial  or  removal  should  he  be 
guilty  of  misconduct  The  Revisions  of  the 
charter  seem  to  apply  only  to  some  officers, 
and  the  scheme  for  the  removal  of  delin- 
quent officials  is  to  that  extent  Incomplete. 
It  Is  further  generally  provided  that  any 
official  defalcation,  willful  neglect  of  duty, 
or  official  misconduct  of  an  officer  which  the 
mayor  may  discover,  or  which  is  reported 
to  him,  shall  be  laid  by  him  before  the  board 
of  trustees,  city  attorney,  or  district  attor- 
ney, "in  -order  that  the  public  Interests  may 
be  protected,  and  the  person  in  default  be 
proceeded  af^nst  according  to  law."  There 
is  nowhere  In  the  (diarter  any  provision 
which  In  terms  confers  exclusive  Jurisdiction 
upon  the  board  ot  trustees  to  proceed  against 
and  remove  municipal  officers,  nor  Is  there 
apparent  in  any  of  the  charter  provisions  an 
Intention  that  Its  provisions  should  super- 
sede the  provisions  of  the  general  law  as 
found  in  the  sections  of  the  Penal  Code  rela- 
tive to  the  removal  of  delinquent  officials 
from  office;  In  fact;  taking  into  considera- 
tion that  provision  of  the  charter  Itself  which 
requires  the  mayor  to  report  official  delin- 
quencies to  the  board  of  trustees,  or  the 
city  attorney,  or  the  district  attorney,  to 
order  that  the  public  Interests  may  be  pro- 
tected, and  the  delinquent  official  proceeded 
against  according  to  law,  it  Is  apparent  that 
no  exclusive  jurisdiction  was  intended  to 
be  conferred  on  the  board  of  trustees,  bnt 
only  a  jurisdiction  which,  as  far  as  the  char- 
ter provided  caoses  for  removal  and  pro- 
ceedings to  remove,  should  be  concurrent 
with  the  jurisdiction  of  the  superior  court 
nnder  the  general  law.  By  directing  that  a 
report  of  the  dereliction  of  city  officials  might 
be  made  to  the  "district  attorney"  In  order 
that  proceedings  against  them  might  be 
taken  by  lilm  "according  to  law,"  it  Is  ob- 
vloiu  that  no  exclusive  Jurisdiction  la  the 
board  of  trustees  was  Intended  to  be  con- 
ferred. The  district  attorney,  having  no  offi- 
cial connection  at  all  with  the  municipality, 
could  proceed  only  nnder  the  general  law 
by  directing  the  grand  Jury's  attentlMi  to 
the  matter  of  official  delinquencies  wblcb 
was  called  to  his  attention  by  the  mayor, 
and  having  an  accusation  presented  by  the 
grand  jury  nnder  section  758  of  the  Penal 
Code,  such  as  was  presented  here,  or  In- 
augurating a  proceeding  under  section  772 
of  the  same  Code  at  1^9  Instance  ot  a  pri- 
vate individual. 

We  have  called  attention  to  these  motters 
simply  to  show  that  upon  the  face  of  the 
charter  there  Is  nothing  found  which,  either 
In  terms  or  by  implication,  confers  exeln- 
slve  Jurisdiction  upon  the  board  of  trustees 
to  remove  municipal  officers.  Neither  do  we 
perceive,  as  contended,  ai^  Inconsistency  be- 
tween the  power  to  remove  delinquent  offl- 
dalfl  conferred  on  the  trustees  under  the 
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diarter  and  the  Jurtsdlctlon  conferred  upon 
the  Bopexim  court  under  the  provisions  of 
section  TS8  and  the  following  sections.  The 
power  or  jurisdiction  conferred  In  either  case 
Is  directed  to  the  same  subject-matter — a 
derelict  municipal  oflBcer;  and  the  tetaedy 
in  either  case  is  the  same — ^hla  remoral  from 
office.  Under  ^ther  the  general  law  or  un- 
der the  charter  the  same  evil  is  dealt  with, 
and  the  same  remedy  provided.  The  method 
of  procedure  is,  it  is  true,  difFerent;  hut  this 
does  not  affect  the  matter  of  conslstencjr, 
and  proceeds  from  the  difference  in  the  na- 
ture of  the  Jurisdiction  exraclsed  by  the  sn- 
p^or  court  and  the  hoard  of  trustees 
under  the  charter.  The  one  is  Judicial,  the 
other  political  oe  admlnletrative,  or  at  best 
quari  Judicial.  The  power  conferred  undw 
the  ciiarter  Is,  strictly  speaking,  the  power 
of  expulsion  or  amotion  of  its  municipal 
officers,  lodged  in  Its  executive  and  legisla- 
tive blanches,  and  exercised  in  the  discharge 
of  an  administrative  du^.  This  power  of 
ezpuldon,  amotion,  or  quasi  impeachment 
of  delinquent  municipal  officers  has  general- 
ly been  considered  both  at  common  law  and 
in  this  country  as  an  incident  to  corporate 
existence,  and  is  exercised  by  the  munic- 
ipality as  an  admhiistratlve  duty,  springing 
from  Its  political  existence,  and  as  vital 
thereto^  to  remove  incompetent  unfaithful, 
ai^  unworthy  officers  In  the  interest  of  good 
ordor  and  government.  It  Is,  Btrictly  speak- 
ing, this  administrative  power  which  is  con- 
ferred uptm  the  tmslxes  of  the  dty  of  Sac- 
ramento under  the  charter,  and  the  proceed- 
ings against  officials  provided  tor  ther&Xk  are 
administrative,  rather  tlian  JudldaL  The 
proceedings  under  the  Penal  Code  are  essen- 
tially Judicial,  and  the  jurlsdlctton  to  enter- 
tain an  accusation  of  the  grand  Jury  against 
a  municipal  officer  for  corrupt  or  willful 
misconduct  in  office  is  conferred  upon  the 
superior  court  by  the  Legislature  under  a 
constitutional  inuvislon  directly  auttiorlzlng 
the  Legislature  to  so  confer  It  Article  4, 
sectlou  18^  of  the  Constitution,  provides  tor 
the  Impeachment  of  certain  state  officers  for 
mlsdemeenor  in  office,  and  then  further  pro- 
vides that  "all  other  civil  officers  shall  be 
tried  for  mlsdemeauM'  In  office  in  such  man- 
ner as  the  Legislature  may  provide."  Offi- 
cial misconduct  at  anumon  law  was  an  in- 
dictable offense,  and  the  result  of  conviction 
removal  from  office.  Brackton's  Abridg- 
ment tit  **Office  and  Officer."  The  charge 
against  the  petitioner  constltntes  both  at 
common  law  and  under  the  provision  of  the 
Penal  Code  a  public  offlense — a  misdemeanor 
in  office — and  the  proceedings  under  which 
he  is  prosecuted  are  of  a  criminal  nature. 
Aside  from  section  333  of  the  Penal  Code,  to 
which  we  have  heretofore  referred,  which 
makes  It  a  crime  for  a  police  officer  to  re- 
fuse or  neglect  to  proceed  against  and  pros- 
ecute violations  of  the  general  law  against 
gambling,  it  Is  further  provided  by  section 


BEPORTEB.  ijM. 

IS  of  the  same  Code  that  "a  crime  or  public 
offense  is  an  act  committed  w  omitted  In 
violation  of  a  law  fwblddlng  or  command- 
ing It  and  to  which  is  annexed  upon  convic- 
tion either  of  the  following  punishments: 
*  *  *  Fourth.  Bemoval  from  office."  The 
provisions  of  the  Peaial  Code  constitute  a 
general  law  applicable  to  all  municipal  oor^ 
poratlons,  whether  created  1^  freeholder 
charter,  existing  under  apedal  chartw  grant- 
ed priw  to  the  adoption  of  the  jKesent  C<hi- 
stltutlon,  or  organised  under  the  general 
mimiclpal  act  The  Judicial  proceedings 
which  are  there  provided  for  may  be  in- 
augurated by  the  grand  Jury  or  by  a  private 
indlvlduaL  Under  the  charter  the  proceed- 
ing can  be  Inaugurated  only  by  the  mayor. 
In  the  <8ie  instanoe  a  more  general  right  is 
conferred  to  proceed  towards  the  removal  of 
such  officers  than  in  the  oQier,  Aathoridng 
proceedings  under  the  general  law  to  re- 
move municipal  officers  is  not  InconslBtent 
with  the  charter  prorlstons  also  empowering 
the  board  of  trustees  to  do  the  same  thing. 
There  are  simply  provided  several  tribunals 
in  which  to  administer  the  same  remedy, 
and  the  remedies  are  cunnlatlve.  The  sub- 
ject-matter ovw  which  Jurisdiction  is  con- 
ferred is  common  to  both — official  delin- 
quency; and  the  same  remedy  is  to  be  ap- 
plied by  each— TCTioval  from  office.  It  is 
not  at  all  unusual  for  different  tribunals  to 
have  concurr^t  Jurisdiction  over  the  same 
subject-matter,  the  same  parties,  and  to  be 
empowered  to  grant  the  same  relief;  and. 
In  our  Judgment  that  is  the  condition  hen. 
The  Jurisdiction  conferred  upon  the  board 
of  trustees  is  not  exclusive,  but  concurrent 
with  that  of  the  superior  court  under  the 
provisions  of  the  general  law.  And  the 
granting  of  this  power  to  remove  delinquent 
officers  by  the  charter  is  not  at  all  incon- 
sistent with  the  existence  ot  concurrent  Ju- 
risdiction in  the  superior  court  over  the  same 
subject-matter.  Nor  ^d  the  charter  provi- 
sion in  that  respect  supersede  the  general 
law  as  Incon^tent  with  the  charter  undw 
section  8,  art  11,  of  the  Constitution. 

It  is  Insisted  by  counsel  for  petldtmer  that 
his  position  In  this  matter  Is  supported  by 
the  ruling  of  this  court  In  Oroly  v.  Board  of 
Trustees  of  Sacramento,  119  Cal.  220,  SI  Pac 
323.  That  was  a  proceeding  in  prohibition,  in 
which  Croly,  then  the  superintendent  of 
streets  of  the  city  ot  Sacram^ito.  sought  to 
prohibit  the  board  of  trustees  under  the  char- 
ter from  trying  him  on  certain  charges  of 
misconduct  on  the  ground  that  Jurisdiction 
to  remove  him  was  exclusively  vested  in  the 
superior  court  to  be  Inaugurated  by  a  pro- 
ceeding under  section  758  et  seq. — the  gen- 
eral law  we  have  been  considering.  This 
court  sustained  the  power  of  the  board  of 
trustees  to  try  him.  Counsel  construes  the 
language  In  the  opinion  in  that  case  as  hold- 
ing. In  effect  that  Jurisdiction  was  vested 
in  the  board  under  the  charter  to  do  sa 
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We  do  not  ni  imdiBntAiid  tiie  deciiloo.  The' 
main  qnestfon  there  waa  not  whether  the 
mperlor  court  bad  exelnslTe  jnrlBdtctlOD  to 
try  htm,  bat  whether  the  board  of  tnuteea 
had  any  Jnrlsdictkm  to  do  >o.  The  conten- 
tlMi  of  counsel  for  Oroly  In  that  ease  waa 
fba.t  the  proTtolon  of  the  charter  was  un- 
constitutional, as  an  attempt  to  confer  Judi- 
cial i>ower  upon  the  board  of  trustees.  It 
waa  htid  that  veeting  the  board  of  trustees 
with  power  to  try  and  remove  municipal  offl- 
cos  was  rather  the  exercise  of  a  power  nec- 
essary to  secure  good  governmental  admln- 
latration — a  political  and  admlnlatratlTe  pow- 
er; and  the  right  of  the  board  of  trustees 
to  tiy  him  waa  snetalned  <m  Uiat  ground. 
It  waa  not  decided  that  (he  Jurlsdlcti<Hi  of 
the  board  waa  excluBlve,  or  that  Jorisdlctloa 
in  the  superior  court  concurrent  with  that 
vested  in  the  board  did  not  exist  It  is  said 
In  the  decl8i(Hi,  and  the  power  was  sustain- 
ed on  that  vnrand,  that  *it  la  clear  that  tb» 
rl^t  ot  amotion  la  Imt  the  exerdse  of  a 
p(Mc»  power  necessary  to  the  welfare  of  a 
tAtj."  We  cannot  percelTe  anything  in  the 
decfsl<m  of  the  Croly  Case  which  sustains 
petltlonra'a  contention. 

It  is  finally  Instated  ttiat  the  remoral  of 
nnnicipal  officers  ia  pur^y  a  "miutlclpal  af< 
fair."  and  that  as  to  auch  matters  the  ehar* 
ter  provision  under  section  6,  art  11.  of  the 
Constitution,  cabnot  **be  subject  to  and  con- 
trolled by  general  laws."  Whethor  the  re- 
moval of  petitioner  Is  w  Is  not  &  "municipal 
aflCaix"  haa  been  verf  largely  discussed  by 
connsel  upon  both  sides,  but  we  do  not  pu^ 
ceive  that  the  solution  of  that  question  Is 
gwmane  to  the  case.  The  general  law,  which 
confers  Jurisdiction  on  the  superior  court 
to  entertain  proceedings  for  the  removal  of 
municipal  officers,  does  not  thereto'  renOer 
the  charter  provision  conferring  similar  Ju- 
risdiction on  the  board  of  Irustees  "subject 
to  and  controlled  by"  the  general  law.  To 
be  "subject  to"  is  "to  become  subservient  to" 
or  **8uboEdinate  to,"  and  to  "control"  Is  d»-- 
flned  as  "to  exercise  a  directing,  restraining, 
OT  governing  influence  over;  to  direct,  to 
omnteract,  to  r^ulate."  Cent  Diet  The 
general  law  does  not  have  this  effect  That 
law,  conceding  that  the  removal  of  munic- 
ipal officers  is  pur^  a  "municipal  affair," 
does  not  assume  to  subordinate  or  make  sub- 
servient the  Jurisdiction  conferred  on  the 
trustees  by  the  charter  to  remove  delinquent 
officers,  or  to  control,  gov  em,  direct  or  reg- 
ulate it  The  Jurisdiction  xmier  the  charts 
Is  exercised  untrammeled,  unrestrained,  and 
uncontrolled  by  the  fact  that,  Jurisdiction  on 
the  subject  Is  also  conferred  on  tiie  superior 
court  under  the  general  law. ,  The  Jurisdic- 
tion of  both  is  ctmsistent  :and  concurrent 

Ths  dMDURBr  to  the-  petltiML  Is  sustained. 

We  eoncur:  BBATTT,  C:  J.;  SHAW,  J.; 
TAN  DYKX;  3ji  McFABI^ND,  ^4  ^ 
QBLLOITI.  J.:  HBNS^W.J. 


-  -         -  <i<T  osi.  tm) 

SMITH  V.  SUPERIOR  COURT  OF  CITX 
AMD  COUNTY  OF  SAN  FRANCIS- 
GO.  (S.  F.  4.353.) 
(SajMrema  Coort  of  California.    July  1806.) 

1.  DlVOSC»— iHTBSLOOVrOBT  DbOBK. 

Under  Civ.  Code,  I  182,  as  amended,  as 
interlocutory  decree  of  divorce  musA  be  entered 
in  the  Judgment  book  one  year  before  s  final 
decree  can  be  granted. 

2.  SaHB— APPKAZ.  FBOK  IirrOLOOUTOBT  Dl- 
CEES. 

By  the  express  provisions  of  (3v.  Code,  f 
131,  the  right  to  appeal  from  an  Interlocutory 
decree  in  dlTorce,  determining  that  one  of  the 
parties  is  entitled  to  a  decree,  continues  for  six 
months  after  the  entry. 

In  Bank.  Mandamus  by  Nellta  Bstrada 
Smith  to  compel  the  superior  court  of  the 
dty  and  com^  ot  San  Frandisco  to  enter  a 
Anal  teeiee  at  dlToroa  In  b«r  favor.  Writ 
denied. 

B.  M.  F.  Solo  (O.  F.  Meldon,  of  coanflel), 
for  petitioner. 

PBB  CURIAM.  This  Is  a  petition  tor  a 
writ  of  mandate  requiring  the  superior  court 
to  enter  a  final  decree  of  divorce.  In  an  ac- 
tion by  petitioner  against  hn  husband,  the 
court  heard  the  evidence^  and  an  order  was 
entered  In  its  mlnnta  redtlng  the  submis- 
sion and  conslderatlim  of  the  cans^  snd  add- 
ing: Is  ordwed  by  tiie  court  that  an 
InterlocOtory  decree  of  divorce  be  entered 
herein  In  favor  of  tiie  plaintUf  on  grounds 
of  defendant's  willful  neglect  and  desertion." 
Nothing  further  waa  don&  No  findings  wwa 
filed,  and  no  decree  ever  entwed  In  the  Judg- 
ment book.  More  than  a  year  after  the  entry 
in  the  court  minutes,  abon  qnotedt  petition- 
er, upon  proper  notice,  moved  the  court  to 
enter  a  final  decree,  whidti  motion  waa  denied. 

These  b^ng  tbB  fact^  the  petition  fbr  tha 
writ  of  mandate  must  be  denied.  We  hold 
that  upon  the  prefer  construction  of  leo- 
tlra  132  of  the  Civil  Ctode,  as  recently  amend- 
ed, an  interiocutory  decree  of  divorce  must 
be  entered  in  the  Judgment  book  one  yaa 
before  a  final  decree  cm  be  granted,  and  un- 
der section  131  the  rl^t  to  appeal  from  the 
interIocut(H7  decree  conttnaea  for  six  months 
after  such  entry. 

Writ  denied. 

aU  Cal.  U) 
SOUTHERN  CALIFORNIA  BT.  00.  T. 
WORKMAN  St  aU   (U  A.  1,302.) 

(Supreme  Coort  of  OsUfomls.   April  8;  lOOB.) 

In  Bank.  On  aiipllcation  tea  rehearing. 

Denied. 

For  opinion  In  department,  see  79  Pae.  S88. 

FEB  OUBIAM.   Rehearing  denied. 

BBATTY,  C.  J.  I  dissent  from  the  order 
denying  a  rebesring  of  this  cause  by  the 
court  in  bank.  The  principal  question  pre- 
■snUA  lur-      two  aitpealB  la  new  aad  im- 
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portant,  and  I  think  has  been  decided  with- 
out nifBctent  conBtderatlon  of  the  ctnueqiieii* 
ces  inTolred  In  the  precedent  we  are  making, 
and  witboat  any  consideration  of  a  prt^osl- 
tfam  Oie  correct  detennlnatlMi  of  which  It 
atwidntely  eaaentlal  to  a  Inst  condnalan  np- 
oa  the  matten  In  controversy. 

The  statement  of  the  case  In  the  d^Murt- 
ment  <q;»lnion  la  In  some  respects  Inaccurate 
and  obscures  the  real  qnestloD  to  be  decided. 
The  appeal  from  the  Judgment  and  the  ap- 
peal from  the  order  each  rests  upon  its  own 
separate  record.  The  case  on  the  appeal 
from  the  Judgment  Is  jvesenteA  by  flie  com- 
plaint and  the  default  decree.  The  case  tm 
the  appeal  fxcnn  the  order  granting  a  tem- 
porary Injunction  Is  presented  by  the  com- 
plaint, the  biU  of  exertions,  setting  forth 
the  evidence  introdoced  at  the  hearing  of 
the  motloi^  and  the  wder.  The  record  on 
fbis  latter  appeal  shows  folly  and  clearly  the 
actual  state  of  facts  out  of  which  the  con* 
trormy  arlseB.  The  reccnrd  on  tlie  appeal 
fi;<Kn  the  Judgment  shows  only  the  facts  a^ 
leged  in  the  complaint  and  admitted  by  the 
demurrer.  The  assessment  of  the  so-called 
"right  of  way"  la  not  set  oat  In  the  com- 
plaint, but  does  appear  In  fall  In  the  bill  of 
exceptions  constituting  a  part  of  the  record 
OD  the  appeal  from  the  order.  The  opinion 
of  the  court,  howeTer.  which  deals  ezduslTe- 
ly  with  the  appeal  from  the  Judgment,  quotes 
a  portion  of  the  assessment  ("being  the 
Soutbem  California  Hallway  right  of  way,** 
In  order  to  show  Qf  that  Is  what  the 
oidnlon  means)  that  It  was  evidently  the  In- 
tention to  assess  the  mere  easement  of  the 
right  of  way.  If,  instead  of  the  language 
so  quoted,  the  whole  assessment  had  been  set 
out  as  It  appears  in  the  bill  of  ^ceptlons, 
it  would  be  seen  that  there  was  no  attempt 
to  assess  an  easement  as  such,  bat  simply 
an  assessment  to  unknown  owners  of  a  tract 
of  land  described  rather  indefinitely  by 
boundary  lines,  but  ld«itlfled  by  the  addi- 
tional term  of  description:  "Beli^  the  Boutii- 
em  California  Hallway  right  of  way  between 
Avenues  83  and  SO."  It  may  be  troe  that 
this  and  the  other  evidence  contained  In  the 
bill  of  exceptions  will  serve  as  an  aid  to 
interpretation  In  dealing  with  amblgoous 
phrases  used  In  the  complaint;  bat  for  this 
purpose  the  whole  must  be  taken,  and  not 
a  part;  and  considering  the  whole  evidence 
together.  In  connection  with  ttie  argument  of 
plaintiff's  counsel  as  contained  in  the  briefs, 
It  Is  very  evident  that  the  xdiraae  "right  of 
way,"  In  plalntlfiTs  mouth,  means,  not  a  mere 
easement  of  one  person  in  the  lands  of  an- 
otha:.  but  the  strip  of  land  over  which  the 
line  extends,  whether  owned  by  the  railway 
company  or  by  another.  It  Is  In  this  nn- 
technlcal  sense  that  the  expression  is  used 
by  the  assistant  engineer  of  the  plaintiff  In 
his  affidavit,  constituting  the  prindpal  evi- 
dence offered  by  plaintiff  on  the  hearing  of 
ttie  motkm.  Be  dvosee  that  tlie  plalntlfl- 


acquired  different  portions  of  Us  "right  of 
way"  by  various  ba^aln  and  sale  and  4ult- 
claim  deeds,  and  as  to  that  portion  of  the 
so-called  of  way  with  which  we  are 
partlcnlarly  concerned— the  portion,  that  Is 
to  say.  about  1,000  feet  In  length,  which  ac- 
tually abuts  upon  Pasadena  avenue— he  sets 
out  the  description  of  the  property  so  con- 
veyed as  f<rilows:  "Behig  a  strip  of  land  30 
feet  wide  on  each  side  of  the  caata  line  of 
the  railroad  trmck  of  the  California  Central 
Bailweyt"  etc;  "also  a  strip  of  land  on  the 
westedy  side  ct  the  forcing  described 
strip,  and  adjoining  the  same,  40  feet  wide 
and  800  feet  long,  bdng  4S0  feet  nwth  and 
the  same  distance  south  from  the  emxter  line 
ot  Mcvgan  Static^  as  now  located;  also" 
other  adjacent  strips  similarly  described,  in 
shor^  the  evldoice  plainly  shows  that  what 
the  plaintiff  calls  tts  "right  of  way"  Is  really 
and  truly  a  str^  of  land  60  feet  In  width 
lor  the  most  part,  along  the  center  line  ot 
which  its  track  tsttmia,  and  which  It  owns 
In  fee.  For  about  1«000  feet  where  It  abnto 
<m  Pasadena  avenu^  this  strip  is  extended 
back  40  feet  further  to  accommodate  a  rail- 
way station,  and  the  whole  strip  100  feet  In 
width  Is  likewise  owned  by  the  plaintiff  in 
full  pRHparty.  Xt  has  no  easonent  It  owns 
the  soil,  but  calls  it  nevertbelees  its  ■'right 
of  way.** 

The  asses aor,  in  bis  effort  to  make  his  de- 
scription of  the  tract  assessed  definite  and 
certain,  mectiyr  used  the  upiession  'Vtbt 
ot  way"  In  the  aaae  in  which  the  plaintiff's 
witnesses  use  it— the  sense  In  which  It  is 
often  used  in  the  records  and  briefs  that 
come  to  this  court,  and  the  sense  In  which 
we  can  take  Judicial  notice  it  Is  commonly 
employed  bcf  railroad  men.  See  So.  Pac  Ca 
T.  Barr,  86  OaL  279^  24  Pac.  1032.  Looking 
to  the  assessment  Itself  as  it  appears  in  the 
bill  of  exceptiona,  no  other  posdble  construc- 
tion can  be  placed  vpon  It  than  that  of  an 
assessment  ot  a.  tract  of  land,  and  all  the 
other  evidence  tends  wly  to  stroigthen  this 
view.  It  la  also  clear  that  the  plaintiff  was 
the  owner  in  full  property  of  all  that  portion 
of  the  tract  abutting  xta  Pasadena  avenue. 
The  question,  therefore,  which  Is  really  pre- 
sented on  tiw  actual  facto  of  the  case,  is 
whether  a  lot  of  land  abutting  on  a  public 
street  ceases  to  be  assessable  as  such  for  Ite 
proportion  pw  front  foot  of  the  cost  of  grad- 
ing, etc.,  when  acquired  and  used  by  a  rail- 
road company  for  laying  ite  track  and  op- 
erating Its  trains.  But  the  question  to  be 
determined  on  the  appeal  from  the  Judgment 
depends,  not  on  the  facts  as  proved  at  the 
hearing  of  the  motion,  but  on  the  facte  al- 
leged In  the  complaint  and  confessed  by  the 
demurrer;  and  It  is  necessary  to  consider 
wheth^  there  in  any  material  difforeuce  be- 
tween the  facte  alleged  and  the  real  facte. 
I  do  not  think  that  there  la.  It  Is  alleged 
that  th«e  was  an  attempt  to  assess  the  right 
of  way;  but  what  the  assessor  actually  did ' 
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Is  not  alleged  spedflcallr,  and  the  asaeaament 
as  It  appears  of  record  la  not  set  forth.  Tba 
all^^tiCHk  la  rather  of  a  conclusion  of  lav 
tlian  a  matter  of  fact,  and.  construed  with 
reference  to  other  allegations,  eTldeotly 
means  no  more  than  what  la  In  fact  true 
that  he  assessed  the  strip  of  land  which 
plaintiff  calls  its  right  of  wa7.  It  is  alleged, 
tor  Instance,  that  the  holder  of  the  land  de- 
manded of  the  defendant  Workman  that  he 
abonld  s^I  the  right  of  way  to  satisfy  the 
bond,  and  thereupon  defendant  published  the 
notice,  a  copy  of  which  is  incorporated  in 
the  complaint,  and  that,  unless  restrained, 
defendant  will  under  said  advertisement  and 
notice  attempt  to  sell  the  right  of  way.  etc. 
LotAtaig  to  the  notice  itself,  we  find  that 
It  says  nothing  about  selling  a  right  of  way, 
bat  merely  announcea  tbe  sale  of  a  tract 
of  land.  In  short,  when  the  phrase  "right 
ot  way"  Is  construed  in  the  sense  in  which 
plaintUf  Dses  it  in  the  complaint  ItaeU,  It  can 
be  seen  that  nothing  Inconsistent  with  the 
truth  to  alleged,  and  so  the  question  is  the 
same  la  botii  appeals:  Does  a  lot  of  land 
abutting  upon  a  public  street  become  un- 
aaaessable  (or  street  ImproTemmts  whm  ac- 
quired and  used  by  a  railroad  company  for 
laying  its  track  and  operating  Its  trains?  In 
effect  the  opinion  of  the  court  bolda  that  it 
does  become  exempt  from  the  burden  which 
tile  law  imposes  upon  all  other  proiwrty  aim. 
ilarly  situated.  For,  althou^  tbe  decision 
Mily  deelarea  in  tenua  that  there  Is  no  au- 
thority fw  making  an  asaessment  upon  a 
right  of  way.  It  means,  when  construed  wltb 
leference  to  tbe  facts  of  the  case,  that  you 
eumot  assess  or  sell  a  tract  of  land  belongs 
tag  to  a  railroad  company,  if  Its  track  ex- 
tenda  over  it,  without  eipreaaly  exemptli^ 
the  right  of  way;  that  la  to  aay,  without 
reaerrlng  to  the  company  In  the  express 
terms  of  the  sale  the  exdnaire  right  to  use 
tbe  land  for  all  the  purposes  of  its  traffic. 
The  propoaltloD  broadly  laid  down  Is  that 
a  part  of  a  railroad  company's  right  of  way 
cannot  be  sold  on  execution  or  for  a  street 
asaessment  Of  course,  it  is  consistent  and 
logical  to  say  that  such  property  cannot  be 
assessed  if  It  cannot  be  aold;  tw  there  Is  no 
poaatUe  way  of  enforcing  a  dellnqaent  as- 
•essmott  for  street  improvements,  except  by 
a  aale  of  the  abutting  lota,  and  an  assess- 
ment which  binds  no  one  is  equivalent  to 
no  assessment  at  all. 

But  I  (Uspute  the  proposition  that  a  right 
of  way  cannot  be  sold  on  execntlon  or  for  a 
street  assessment  As  to  executions,  the  un- 
soundness of  th6  iHvposition  is  easily  demon- 
strated by  a  simple  example:  Suppose  a 
tract  of  land  subject  to  a  Judgment  or  rnort* 
gage  lien  to  be  aold  by  the  mortgagor  or 
Judgment  debtor  to  a  railroad  company  and 
tfossed  by  Ite  track;  or  suppose.  Instead  of 
a  sale  of  the  land,  a  grant  of  the  mere  ease- 
ment of  tbe  right  to  lay  and  «p»ate  the 
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track.  Can  it  be  pretended  tiiat  tbe  Judg- 
ment creditor  or  mortgagee  would  not  bare 
the  right  to  sell  the  land  on  aecutlon,  freed 
of  the  servitude,  If  necessary  to  satisfy  the 
lien?  I  imagine  bis  right  to  make  the  sale 
win  scarcely  be  denied,  and  yet  all  the  dire- 
ful consequences  to  the  public  and  the  com- 
pany— stoppage  of  traffic,  forfeiture  of  fran- 
chise, etc. — would  follow  Just  as  surely  (or, 
rather,  they  would  be  Just  as  surely  avoided 
by  a  satisfaction  of  the  debt  and  discharge 
of  the  lien)  upon  snch  a  sale  as  upon  a  aale 
for  a  delinquent  street  assessment  For  this 
reason  I  say  the  opinion  is  here  again  per- 
fectly logical  and  consistent  In  putting  sales 
upon  execution  and  salM  to  satisfy  delin- 
quent assessments  upon  the  same  footing. 
All  the  reasons  advanced  against  the  rlgbt 
to  make  snch  sales  have  the  same  applica- 
tion to  one  as  to  the  other.  I  go  further, 
and  aay  that  all  the  reasons  la  favor  of  the 
right  to  sell  on  execution  in  the  case  sup- 
posed apply  with  equal  force  in  favor  of  the 
right  to  sell  in  satisfaction  of  a  delinquent 
street  assessment  By  the  gen»al  laws  of 
the  state  an  equal  burden  la  Imposed  upon 
all  abutting  lots  In  proportion  to  frontage  for 
the  purpose  of  Improving  the  street  The 
frontfoot  rule  being  tiie  basis  of  apportion- 
ment, the  law  would  be  unconstitutional  It 
it  did  not  have  a  uniform  application,  and 
an  assesament  upon  a  part  only  of  the  front- 
age to  pay  for  any  particular  Improvement 
would  be  void,  NeithOT  the  Legislature  by 
statute^  nor  the  assessor  by  his  assessment, 
can,  by  exempting  a  portion  of  tbe  frontage. 
Impose  an  excessive  burden  upon  the  balance. 
People  T.  I^yncb.  51  Oal.  16.  21  Am.  B^. 
677.  And  what  cannot  be  done  directly  can- 
not be  done  Indirectly.  The  Legislature 
could  not  U  it  would,  exempt  a  lot  owned  or 
used  by  a  railway  company  from  Its  liability 
to  contribute  equally  wltb  other  lota  similarly 
situated  to  the  expense  of  street  improve- 
ments. But  there  has  been  no  attempt  to 
confer  any  such  exemption  by  the  Legisla- 
ture. By  the  law  all  abutting  property  la 
subjected  to  a  uniform  charge  in  proportion 
to  frontage,  and  when  an  improvement  is 
made  the  Hen,  till  then  merely  potential, 
becomes  fixed  and  definite,  and  there  is  no 
more  reason  why  the  property  should  not  be 
sold  in  satisfaction  of  such  a  lien  than  there 
is  for  saying  It  could  not  be  sold  to  satisfy 
the  lien  of  a  Judgment  or  mortgage  In  tbe 
case  above  supposed. 

The  serious  consequence  to  flow  from 
this  decision  Is  that  hereaftw,  when  any 
part  of  the  lots  fronting  on  a  public  street 
la  used  by  a  railway  company  for  its  track, 
the  street  must  remain  unimproved;  for  the 
assessment  cannot  Include  the  whole  front- 
age, and,  If  it  does  not,  it  will  be  void,  ac- 
cording to  the  decisiou  in  People  r.  Lynch, 
supra,  and .  the  cases  in  which  that  decision 
has  been  followed  and  affirmed. 
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PACIFIC  PATINO  GO.  T.  VIZBLICH  et  al. 

(Coart  of  Apiieal,  Tliird  District,  California. 

July  6,  1905.) 

1.  COSIPLAIKT— DBFBOTS— WAIVEB— STIPUI.A- 
TIONfl. 

Wliere,  after  a  demorrer  to  a  complaint 
had  I>eeii  overruled,  the  parties  stipulated  that 
Jadcment  sboold  be  entered  as  prayed  in  the 
complaint  In  case  the  plaintiff  in  another  anit 
then  pending  recovered,  such  stipulation  amount- 
ed to  a  waiver  of  the  defects  in  the  complaint. 

2.  Review— Judgment  by  Stifutjition. 

A  judgment  under  a  stipulation  is  a  judg- 
ment by  consent,  which  Is  not  reviewable  on 
appeal. 

8.  JUDOMENt— CORSTBUCnON— AlfOUKT. 

Where  the  complaint  demanded  judgment 
for  $51.1898.  with  interest  thereon  at  10  pa- 
cent,  per  annum  from  September  21,  1892.  to 
rendition  of  judgment,  also  $15  attorney's  fees 
and  taxable  costs,  a  judgment  for  $107.02,  enu- 
merating principal,  interest,  and  attorney's  fees, 
should  be  construed  as  containing  the  attor- 
ney's fees  as  a  part  of  the  $107,  and  was  there- 
fore not  objectionable,  aa  greater  than  the 
amount  prayed. 

4.  Tbtal— Ibsueb-^Fatlum  to  Fiud. 

Where  a  complaint  alibied  V.  was  sole 
owner  of  the  property  in  controversy,  but  that 
defendant  F.  had  or  claimed  some  interest  there- 
in, but  the  action  was  dismissed  as  to  him,  and 
his  interest,  if  any,  did  not  appear,  the  conrt'a 
failure  to  find  as  to  F.'a  interest  wai  not  fatal 
to  the  judgment 

Appeal  from  Superior  Coort;  San  Joaquin 
County;  E.  I.  Jones,  Judge. 

Action  by  the  Pacific  Pavlnc  Company 
asEalnst  Nicholas  Vlzellch  and  another.  From 
a  Jud^ent  for  plalntUt,  defendant  Vlzellch 
appeals.  Affirmed. 

See  74  Pac.  352. 

Rehearing  denied  by  Court  of  Appeals 
August  3,  1905;  by  Supreme  Court  Septem- 
ber 2,  1905. 

J.  B.  Webster  and  G.  H.  Falrall,  for  appel- 
lant George  A.  Louttit  and  Gunnison, 
Booth  &  Bartnett,  for  respondent 

CHIPMAN,  P.  J.  Appeal  from  a  judg- 
ment In  an  action  to  foreclose  a  street  pav- 
ing lien.  A  general  demurrer  to  the  com- 
plaint was  overruled,  with  leave  to  answer. 
The  court  found:  That  subsequently  the  par- 
ties filed  the  following  stipulation: 

"It  Is  stipulated  and  agreed  that  the  de- 
fendants la  the  above-entitled  actions  need 
not  file  an  answer  in  said  actions,  but  that 
the  said  actions  shall  abide  the  result  of  the 
action  of  the  Pacific  Paving  Company  against 
J.  L.  Mowbray,  5,163  [see  59  Pac.  205],  and 
whatever  Judgment  may  be  finally  entered 
In  said  acUons  shall  also  be  entered  In  each 
of  the  above-entitled  cases,  whether  the  same 
be  In  favor  of  the  plaintiff  or  defendant; 
Rud,  if  In  favor  of  the  plaintiff,  then  In  each 
case  according  to  the  prayer  of  the  complaint 

"Dated  April  23rd,  1897. 

"Jas.  A.  Louttit 

"Attorney  for  Plaintiff. 

*V,  H.  Oonld,  James  H.  &  J.  E.  Budd, 
"Attorneys  for  Defendants." 


SEPOEtTEIB,         •  (dal. 

That  judgment  wag  finafly  entwed  In  fa- 
Tor  of  plaintiff  in  the  action  referred  to  in 
said  stipulation.  And  on  these  findings  tbe 
court  entered  judgment  for  plaintiff  "for  the 
sum  of  $107.02,  being  th^  amotmt  of  princi- 
pal and  Interest  due  on  assessment  against 
the  lot  In  the  complaint  set  forth,  together 
with  the  further  sum  of  $15,  attMmey's  fees 
of  plaintiff  herein,  and  $14.80,  costs  In  this 
action."  Appellant  malces  two  objections  to 
the  judgment:  (1)  That  It  la  not  supported 
either  by  the  complaint  or  by  tbe  stipulation; 
and  (2)  that  the  court  has  faUefl  to  find  aU 
the  material  facta. 

1.  The  insufficiency  of  tbe  alleged  facts  is 
grounded  In  part  upon  tbe  decision  In  Buck- 
man  T.  Hatch,  139  Cal.  S3,  72  Pac.  445.  It 
Is  not  contended  that  the  court  had  not  Ju- 
risdiction of  the  subject-matter  and  of  the 
person.  The  defect  In  tiie  complaint  la  not 
pointed  out  bat  we  may  assnmev  aa  it  seems 
not  to  be  denied  by  respondent  that  there 
was  some  defect  In  tbe  complaint  In  some 
matter  of  substance.  The  record  shows  noth- 
ing but  the  complaint  fflled  December  2, 
1893),  demurrer  (overruled  January  29,  1894), 
stipulation  (filed  April  28.  1897).  findings 
(filed  September  12,  1900),  judgment  (entered 
September  12,  1900),  and  notice  of  appeal. 
We  think  tbe  court  was  authorised  to  enter 
the  judgment  "according  to  the  prayer  of  the 
complaint"  In  accordance  with  tbe  stlpnla^ 
tlon  or  vnritten  agreement  of  the  parties. 
This  agreement  was  entered  Into  more  than 
three  years  after  the  demurrer  was  overruled, 
and  manifestly  to  avoid  a  trial  of  this  action 
on  its  merits.  We  think,  also,  it  should  be 
deemed  to  constitute  a  waiver  of  defecta  In 
the  complaint  of  which  the  demurrer  was 
Intended  to  take  advantage.  The  plain  and 
natural  meaning  of  the  agreement  was  that 
plaintiff  should  have  judgment  "according  to 
the  prayer  of  the  complaint'*  regardless  of 
defects  In  the  complaint  on  condition  only 
that  plaintiff  recovered  final  jadgment  In 
the  Mowbray  Case  presumably  similar  to  this 
case.  When  tbe  court  found  that  such  final 
judgment  had  been  entered,  and  that  said 
stipulation  bad  been  entered  Into  by  the  pres- 
ent parties,  the  conclusion  of  law,  as  the 
court  found,  followed  from  these  facts,  "that 
plaintiff  Is  entitled  to  judgment  as  prayed  ttx 
In  its  complaint"  See  question  in  some  par- 
ticulars discussed  In  Cook  v.  Lion  Fire  Ins. 
Co.,  67  Cal.  368,  7  Pac.  734.  It  was  held  in 
Erianger  v.  S.  P.  R.  B.  Ca,  109  Cal.  396,  ^ 
Pac.  31,  that  judgment  by  consent  will  not 
be  reviewed,  whether  or  not  a  motion  to  dis- 
miss tbe  appeal  be  made;  and  a  judgment  un- 
der stipulation  la  a  judgment  by  consent 
See,  also,  Haskins  v.  Jordan,  1^  Cal.  157, 
55  Pac.  786;  Spelling's  New  Trial  and  Ap- 
pellate Practice,  vol.  2,  {  676,  and  notes. 

But  appellant  suggests  that.  If  the  judg-  . 
meut  is  based  upon  the  complaint  It  la  In- 
valid, because  the  amount  Is  greater  than 
prayed  for.    The  prayer  demanded  $51.1808, 
with  Interest  thereon  at  10  per  cent  per  an- 
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sum  from  September  13,  1892.  to  rendition 
of  Judgment;  also  for  $15  attomey's  fees  and 
taxable  costs.  The  court  gave  Judgment  as 
boelnabove  quoted.  Computation  shows 
that,  1^  Including  the  attorney's  fees  of  $15 
"With  the  Interest  on  the  nrlncipal  sum,  we 
haTe  the  amount  ot  the  Judgment^  $107.(^, 
and  11  cents  more.  If  the  Judgment  wHl 
admit  of  this  construction,  It  la  slightly  less 
than  prayed  for.  The  costs  ara  usually  taxed 
s^wratdy,  because  not  ascertainable  when 
the  Judgment  la  entered.  We  must  give  the 
Judgment  such  construction  as  -will  support 
itt  it  this  may  be  done  within  reason  and 
accepted  rules  of  construction.  Davis  t. 
Leslnsky,  93  GaL  126,  28  Pac.  811.  We  think 
it  reasonably  clear  that  the  sum  of  $107:02 
was  meant  to  Include  both  Interest  and  at- 
torney's fees  with  the  principal,  for  the  Judg* 
ment  reads,  "the  sum  of  $107.02,  bdng  the 
amount  ot,"  and  then  numerates  principal 
and  interest,  together  with  attorney's  fees. 
It  Is  true  the  language  used  does  not  point 
unmistakably  to  this  mining,  but  It  Is  equal- 
ly susceptible  of  this  meaning  as  of  the 
meaning  contended  for  by  ai^ellant.  Under 
such  circumstances  we  do  not  think  the  am- 
biguity warrants  rerersal.  Looking  to  the 
pleadings  and  findings,  as  we  may  do  to  aa* 
certain  the  meaning  of  the  Judgmoit,  the 
amount  at  once  appears  to  include  principal, 
interest;  and  attorney's  fees  allowed. 

2.  The  complaint  alleged  that  defendant 
Finkbohner  has  or  claims  some  interest  in 
the  lot  involTed,  upon  which  there  Is  no  find- 
ing. Appellant  contends  that  (allure  to  find 
as  to  Finkbohner'a  Interest  Is  fatal  to  tlie 
Judgment  The  action  as  to  him  was  dis- 
missed, as  appears  from  the  recitals  of  the 
Judgment  What  his  Interest  in  tlie  lot  was, 
if  any,  does  not  appear.  The  complaint  al- 
leged that  defendant  Vlzellcb  was  the  sole 
owner,  and  it  Is  the  owner  who  is  a  neces- 
sary party.  BoblnBOn  t.  HerrlH,  87  Cal.  11« 
25  Pac.  1<^  In  support  of  the  Judgment; 
and  in  view  of  the  stlpulalion,  we  must  pre- 
sume that  the  action  as  to  Finkbohner  was 
properly  dismissed,  and  hence  no  finding  was 
necessary  as  to  him. 

The  Judgment  is  affirmed. 


We  concur:  McLAUOHUM.  J.;  BUCK- 
LES, J. 
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HARRINGTON  r.  PARDEE.  Governor. 

<Coort  of  Appeal,  Third  District,  California. 
July  6,  1005.) 

States— OFPicEBs—AppoiNTMBNT—ADyiOE  ow 
Senatr— IsscANaB  or  Cokhisbion. 

Under  St.  1887,  p.  67,  c.  57,  providing  for 
the  appointment  of  certain  trustees  by  the  Gov- 
ernor with  the  advice  and  consent  of  the  Sen- 
ate," an  appoiDtment  is  not  cconpleted  by  the 
tranftmission  o£  the  nomination  by  the  Governor 
to  the  Senate  and  the  conSrmntion  of  the  nom- 
ination by  the  Senate;  bnt  it  is  still  discretion- 
ary, after  such  ccmfirmation,  for  the  Governor 
to  issoe  tha  commiasioa  or  not,  and  iincU  the 
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conunlaBltni  Is  Issued  the  appointment  is  not 

completed. 

Appeal  from  Superior  Court,  Sacramento 
County;  J.  W.  Hughes,  Judge. 

Api^icatlon  by  John  T.  Harrington  for  a 
writ  of  mandata  against  George  0.  PaxdM* 
as  GoTsmor  of  the  state  of  OaUfomia. 
From  an  order  sustaining  a  demurrer  to  the 
petition,  and  from  a  Judgment  denying  the 
writ,  plaintiff  appeals.  Affirmed. 

White  &  Miller,  for  appellant  IT.  S. 
Webb,  Atty.  Qen.,  for  respondent 

BUCKLES,  J.  On  March  16,  1901,  Henry 
T.  Gage,  who  was  then  the  Governor  of  the 
state  of  Oallfomla,  nominated  the  plaiotlfC  to 
the  office  of  trustee  of  the  California  Home 
for  the  Care  and  Training  of  Feeble-Mlnded 
Children,  and  transmitted  such  nomination 
to  the  Senate,  which  was  th«i  In  session, 
and  the  Senate  duly  advised  In  and  consent- 
ed to  the  nomination  and  appointment  of 
said  plalntUf.  Got.  Gage  failed  to  Issue  to 
plaintiff  a  commission  as  trustee  of  said 
home.  George  C  Pardee,  being  the  succes- 
sor of  Henry  T.  Gage  as  Governor  of  Cali- 
fornia, was  applied  to  to  Issne  to  plaintiff 
said  commission,  and,  the  Governor  not  com- 
plying with  plaintiff's  request,  plaintiff  filed 
his  petition  in  the  superior  court  of  Sacra- 
mento county  praying  for  a  writ  of  mandate 
commanding  the  Governor  to  issue  to  him 
said  commission.  Hie  defendant  demurred 
to  the  petition  on  the  gronnd  that  It  did  not 
state  facts  sufficient  to  entitle  plaintiff  to  the 
relief  sought.  The  demurrer  was  sustained. 
From  the  order  sustaining  the  demurrer,  and 
the  Judgment  rendered  thereon,  this  appeal 
Is  prosecuted. 

The  plaintiff,  In  his  brief,  assures  us  that: 
"The  question  presented  to  the  court  below 
and  argued  by  counsel  for  the  respective  par- 
ties was  this:  Has  the  Governor  a  right  to 
refuse  to  Issue  a  commission  after  he  has 
transmitted  a  nomination  to  the  Senate  and 
the  appointment  has  been  confirmed  by  the 
latter,  or  may  he  thereupon  ignore  his  own 
action  and  the  action  of  the  Senate,  and 
make  a  new  nomination  or  appointment*? 
The  trostees  of  said  home  are  "appointed  by 
the  Governor  with  the  advice  and  consent  of 
the  Senate.'*  Act  March  9,  18S7.  St  1887. 
p.  69,  c.  S7.  As  to  the  trustees  of  this  home, 
the  Governor  cannot  appoint  when  the  Sen- 
ate Is  In  session,  withont  the  "advice  and 
consent"  of  that  body.  In  all  such  appoint- 
ments the  first  step  to  be  taken  Is  the  sug- 
gestion by  the  GovemM"  to  the  Senate  of  the 
name  of  a  person  for  the  office,  and  to  ask 
the  advice  of  the  Senate,  and  for  its  consent 
for  him  to  amiolnt  such  peraon;  the  second 
step  is  the  advice  and  consent  of  the  Senate, 
which  is  manifested  by  a  resolution  certifies 
to  the  Govemcv  and  to  the  Secretary  of 
State;  and  the  third  and  last  step  is  the  is- 
suing  of  the  ctHnmlsslon  signed  by  the  Gov- 
ernor, and  this  la  the  evidence  of  such  ap- 
pointment 
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Plaintiff  contends  tbat  'dominate'*  and 
"appoint"  are  synonymous  terms  and  mean 
tile  same  tUng,  and  that  tberefore,  vben  the 
Govenior  has  nominated,  he  has  appointed. 
Doubtless  there  are  some  Instances  where 
tiiesA  terms  may  be  used  to  mean  one  and 
the  same  thin;,  but  by  no  process  of  reason- 
ing can  It  be  true  that  In  "nominating"  to 
the  Senate  the  Governor  is  "appointing"  the 
person  to  the  office,  because  be  cannot  ap- 
point wltboat  the  advice  and  consmt  of  the 
Senate.  Ihe  "appointments*  Is  not  made  un- 
til the  ''commission"  la  Issued,  and  Issuing 
the  same  Is  the  last  ac^  and  In  Issuing  the 
commission  the  Governor  is  performing  an 
executive^  and  not  a  ministerial,  act  and  la 
theref<ne  acting  under  his  dlscretlonsdry  pow- 
ers, and  may  or  mAy  not  Issne  the  commis- 
sion, although  the  Senate  may  have  advised 
It  and  consented  that  he  should  make  the 
appointment  Plaintiff  has  presented  no  an* 
ttunlty  which  in  our  opinion  tends  even  In 
the  slightest  degree  to  show  that  the  Gov- 
vcnoT  has  exhausted  his  discretionary  poww 
when  he  nominates  a  man  for  office  and 
wea6»  the  name  to  .the  Senate.  Over  100 
years  ago  It  was  hdd  by  tbe  Snpr^ne  Oomt 
of  the  United  Statea  in  Marbury  v.  Madison, 
6  U.  &  137,  2  U  Ed.  GO;  that:  'The  last  act 
to  be  done  by  the  President  is  the  signature 
to  the  commisdott.  He  has  them  acted  on 
the  advice  and  consent  of  the  Senate  to  hie 
own  nomination.  The  time  for  deliberation 
has  then  passed,  and  he  has  decided.  His 
Judgment  on  the  advice  and  cons^t  of  the 
S^ate  concurring  wltii  his  nomination  has 
been  made;  and  1h»  pfficra  is  appointed.'* 
D^endont  has  presented  numerous  authori- 
ties Bust^ning  and  approving  this  rule,  and 
the  plaintiff  has  brought  to  our  notice  no 
case  holding  a  dlfleroit  nUOb  and  we  have 
been  unable  to  find  any.  This  doctrine  has 
bem  dted  approvingly  in  every  case  in  tills 
state  which  Involves  a  like  ijuestion.  We 
think  a  principle  estebUshed  so  long  ago,  so 
<dosely  adhered  to,  and  so  unanimously  sanc- 
tioned by  all  the  courts,  must  be  too  well  en- 
grafted Into  our  system  oi  government  to  be 
disturbed  now. 

The  order  and  Judgment  are  affirmed. 

We  concur:  GHIPMAM,  P.  J.;  McLAUOH- 
UN,  J. 
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BACON  V.  KEARNEY  VINEYARD 
SYNDICATE. 

(Court  of  Appeal,  Third  District  Oalifomla. 
July  e,  1905.) 

1.  Wateb  Coubseb  —  Ibxioatioh  DrrcHXS  — 

OVEBFLOW—NEGLlaENCK. 

Where  defeDdimt  permitted  Its  irrigation 
ditch  to  overflow  by  falling  to  repair  a  de- 
fective beadgate,  and  such  ovprfiow  injured 
plaiDtlCTs  grapes,  then  in  a  condition  of  ripen- 
ing, defendant  was  guilty  of  negligence,  render- 
ing It  liable  therefor. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  |  234.] 
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i.  APPEAI,  —  HEASBAT    EvIDENOK  —  HaBIC- 

uss  Ebbob. 

Where,  in  an  action  for  injuries  to  plain- 
tifTs  grapes  by  an  overflow  of  defendant's  ir- 
rigation ditch,  defendant's  negligence  was  con- 
clusively establiabed  by  other  evidence,  defend- 
ant was  not  harmed  by  the  admissioB  of  evi- 
dence of  statonenta  of  defendant's  foreman  tbat 
after  the  overflow  he  had  notified  tbe  ditchman 
to  be  a  littie  more  carefnl.  and  that  the  ac- 
cident hapi>ened  through  his  careleeBoess. 

[Ed.  Note. — ^E^r  cases  In  point,  see  vol.  S, 
Gent  Dig.  Appeal  and  Enor.  H  41«1-1170.] 

Appeal  tmn  SI^>erlo^  Gonr^  Fresno  Comi- 
ty; H.  Z.  Austin.  Judge. 

Action  by  Charles  Bacon  against  tbe  Kear- 
ney Vln^ard  Syndicate.  Prtoi  a  Judgment 
in  favor  of  {dainttff,  defendant  appeals.  Af- 
firmed. 

M.  K.  Harris,  for  appellant  F,  Eauke, 
for  respondenL 

BtJOELES.  J.  This  Is  an  action  for  dam- 
ages resulting  from  flooding  tbe  plalntUTs 
vlD^ard,  alleged  to  have  been  caused  from 
the  negligence  and  carelessness  of  defend- 
ant and  ite  agents  In  keeping  and  operating 
certain  crater  ditches,  dams,  and  headgates 
therdn,  and  the  water  running  therein  onto 
lands  of  defendant  for  irrigating,  and  which 
lands  are  near  those  of  plaintiff.  Tbe  an- 
swer ^eclflcally  denies  all  the  allegations  of 
the  complaint.  The  case  was  tried  before 
the  court  without  a  Jury,  and  tbe  Judgment 
was  for  the  plaintiff  for  the  sum  of  $3TS 
damages,  with  Interest  thereon  at  7  per  cent, 
per  annum  from  date  until  paid,  and  for 
$62.25  costs.  A  motion  was  made  for  a  new 
trial  and  denied.  The  appeal  Is  taken  from 
the  Judgment  and  from  the  order  denying 
the  motion  for  a  new  trial. 

The  evidence  is  before  us  in  tbe  stet«nent 
setUed  on  motion  for  new  trial,  from  which 
evidence  it  appears  that  these  are  undi^^ut- 
ed  facte,  vis.:  (1)  That  defendant  owned  an 
artificial  diteh  used  for  irrigating  bis  field 
of  alfalfa,  in  which  dltdi  are  several  head- 
gates  and  a  dam.  to  Increase  or  lessen  the 
flow  of  the  water  and  to  prevent  the  escape 
of  the  water  onto  other  lands;  (2)  that  plain- 
tiff owns  a  vineyard  of  20  acres  near  the 
said  dIteh;  (3)  that  the  grapes  in  said  vine- 
yard were  n«tr  ripening;  (4)  that  grapes  In 
a  condlti<»i  of  ripenlug  would  be  injured  by 
allowing  the  water  to  ran  over  the  surfaoe  of 
tbe  ground  around  tbe  vines;  (5)  that  tbe 
watra  did  escape  from  defendant's  so  Id  dlteh, 
and  did  flood  a  part  of  the  plalntUTs  vine- 
yard; (6)  that  plaintiff's  grapes  were  dam- 
aged by  reason  of  tiie  vineyard  being  flooded 
by  tbe  water  escaping  from  defendant's 
ditob. 

There  Is  no  claim  of  contributory  nej^l- 
gence,  and  there  is  no  evidence  tending  to 
show  that  plaintiff  was  in  any  way  to  blame 
for  the  floodhig  of  his  said  vineyard.  The 
defendant  had  the  rlgtat  to  use  said  dltdi 
and  to  run  the  water  therein  for  the  purposes 
of  Irrigatii^  his  fi^d  of  alfalfa.  The  rule  In 
such  casesh  as  we  understand  Vtt  i*  weU  set- 
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tied,  and  Is  thlB:  The  owner  of  an  arUfldal 
dltcb,  through  which  flows  water  for  domes- 
tic naea  or  for  irrigation,  as  In  this  case,  ia 
bound  to  keep  sach  ditch  In  repair,  so  that 
the  water  ronnlng  therein  will  not  break 
through  or  escape  therefrom  and  damage  the 
land  or  crops  of  another,  and  that  If  through 
any  fault  or  negligence  of  hla  lu  not  properly 
managing  the  ditch,  or  keeping  It  In  repair, 
the  water  does  escape  therefrom,  and  injures 
the  lands  or  crops  of  another,  he  la  liable, 
and  the  law  will  hold  him  responsible  for 
whatever  damage  may  be  done.  Richardson 
T.  Kier.  84  Gal.  75.  91  Am.  Dec.  681;  Shields 
T.  Orr  Ditch  Co.,  23  Nev.  855.  47  Pac.  194; 
LoBee  T.  Buchanan.  SI  N.  Y.  4S7,  10  Am. 
R^.  623.  Defendant  quotes  numerous  au- 
thorities to  show  that  "one  who  does  a  law- 
ful act  upon  his  own  premises  cannot  be 
held  for  injuries  resulting,  unless  the  act  was 
done  In  a  way  to  Indicate  negligence."  This 
ia  BO  well  known  and  so  firmly  a  part  of  our 
system  that  there  Is  no  need  of  repeating  the 
cases  here  in  which  the  doctrine  has  been  an- 
nonnced.  The  evidence  for  both  plalntUt  and 
defendant  hero  shows  that  at  least  one  of 
the  headgates  In  said  ditch  was  in  a  jwor 
condition  and  very  defective,  and  operated 
In  such  a  defective  manner  that  the  water 
flowing  In  said  ditch  burst  from  It  and  ran 
down  onto  plalntifTs  vineyard.  The  witness 
Harkness,  the  defendant's  foreman,  testlfled: 
"This  headgate  A  was  leaking,  and  that  Is 
why  we  pnt  the  dam  In."  This  dam  was  put 
In,  however,  after  the  water  had  burst  out 
«f  the  ditch  and  overflowed  a  part  of  plaln- 
tifTs vln^ard.  The  evidence  clearly  shows 
the  headgates  In  said  ditch  were  defective^ 
and  that  it  was  by  reason  of  their  defect 
that  the  water  was  allowed  to  flow  In  too 
large  a  volume,  thus  rushing  out  and  ovar- 
fiowlng  plaintiff's  land.  To  allow  the  head- 
gates  to  become  leaky,  and  so  they  would 
not  hold  back  the  water  sufficiently  to  keep 
it  from  escaping  onto  plaintiff's  vineyard, 
was  n^ligence.  Negligence  Is  defined  to  be 
'Injury  occasioned  to  another  by  want  of 
ordinary  caro,"  etc.  Had  the  water  been  per- 
mitted to  break  out  and  overflow  plaintUTs 
vineyard  at  a  time  when  no  Injury  could 
have  resulted  from  the  overflow,  then  there 
would  have  been  no  negligence  1b  a  legal 
sense,  because  no  injury. 

Error  is  claimed  by  the  court  permitting 
the  witness  Orummett  to  testify  as  follon: 
*'On  one  occasion  •  *  •  i  met  iSi.  Teher- 
assy,  the  foreman  of  the  Kearney  Vineyard 
Syndicate.  On  Saturday  evening  I  met  him 
in  town,  and  had  a  conversation  with  him  in 
regard  to  this  flooding  of  Mr.  Bacon's  vine- 
yard." Question:  "What  did  he  say  In  re- 
gard to  how  It  was  done?'  The  defendant 
objected  to  the  question  on  the  ground  that 
it  was  incompetent  irrelevant,  and  Imma- 
terial, because  Tcherassy  was  not  shown  to 
be  the  foreman  for  the  defendant  for  this 
particular  ditch,  and  whatever  he  might  say 
'  could  not  bind  the  defendant  The  objecthm 


was  overruled,  and  the  witness  answered: 

"He  said  he  had  notified  the  ditchman  to  be 
a  little  more  careful,  and  that  this  happened 
through  his  carelessness."  The  negligence 
had  been  conclnslvely  established  by  the  evi- 
dence given  by  the  testimony  of  the  witness- 
es Bacon,  Dow,  and  Lewis,  the  last  being 
a  witness  for  the  defendant,  and  afterwards 
corroborated  by  the  witness  Harkness,  If  It 
was  error  to  have  admitted  this  evidence.  It 
could  not  have  Injured  the  defendant  While 
It  might  tend  to  prove  negligence,  yet  there 
was  abundant  evidence  as  has  been  seen, 
which  was  without  substantial  conflict  on 
that  p<^t,  to  show  negligence  on  the  defend- 
ant's part,  and  the  «rror  will  be  deemed 
harmless.  Sllvarer  r.  Hansen,  77  OaL  079, 
20  Pac.  136;  Code  av.  Proc.  S  476. 

The  Jnd^ent  and  wdw  appealed  Irmn 
are  sustained. 

Wa  concur:  CHIPMAN,  P.  J.;  He- 
liAUOHLIN,  J. 
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BUHUAN  et  al.  v.  NICKELS  *  BBOWN 
BROS. 

(Oourt  of  Appeal,  Third  District,  California. 
July  S,  1909.  On  Rehearing,  Aug.  1,  190&) 

1.  APPBAL— NOTICB— TiHE  OF  BtBVrCE. 

Dnder  the  express  pnnrisloDB  of  Code  OIv. 
Proc  I  840.  an  appeal  ia  ineffectual  for  any 
purpose,  unless  the  undertaking  is  filed  within 
five  days  after  service  of  the  notice  of  appeaL 

[Ed.  Note. — ^For  cases  In  point,  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  1 2066.] 

5.  Laroiobd  jLRn  TBNAtrr-TamoHATioit  w 
Lbash— Notice  to  Qurr. 

Where  a  leasa  provided  that,  In  case  of  a 
sale  of  the  demised  premises,  the  leasee  would 
gnit  and  sarrender  toe  premises  upon  30  days' 
written  notice,  grantees  of  the  lessor  were  not 
required  to  give  the  3  days'  notice  prescribed 
by  Code  Civ.  Proc.  S  1161,  as  a  condition  of 
rendering  a  defaulting  tenant  guilty  of  unlaw- 
fnl  detainer;  but  the  lease  was  terminated  by 
the  sale,  and  the  tenant  was  then  entitled  to 
30  days  notice  to  quit,  and  was  required  to 
quit  pursuant  to  such  notice. 
8.  Same— Unlawfol  Detainee— Damages. 

Under  Civ.  Code,  gS  3334,  8345,  requiring 
tenants  boldine  over  after  notice  to  quit  to  pay 
tr^le  rent,  and  Code  CIt.  Proc  1 1174,  authw 
izing  the  recovery  of  treble  rent  in  actions  for 
unlawful  detainer,  the  value  of  rents  and  profits 
trebled  cannot  be  awarded  as  damages  in  an 
action  of  unlawful  detainer. 
4^  Sahi— Dauaoes  —  AssESsunr  on  Pliad- 

INGS— SUFTICIENCT  OV  PLBADIRa. 

Where  a  tenant  was  required  to  quit  in 
case  of  a  sale  of  demised  uremiaee,  but  was  en- 
titled to  reimbursement  for  ecpenses  incurred 
In  putting  in  a  crop,  an  appellate  court  could 
not  assess  his  damages  on  appeal,  in  an  action 
of  unlawful  detainer,  on  an  allegation  of  the 
complaint  that  he  had  put  "iduut  40  acres" 
into  hay  and  grain,  ud  us  eqwnaas  in  so  dobig 
HA  not  "Exceed  |400  per  acre.** 

On  Rehearing. 

6.  Apfeaz.— RxHEABiira— Gaounns. 

A  rehearing  will  not  be  granted  to  respond* 
ent  on  the  ground  of  an  error  In  a  statement 
of  fact,  ou  which  the  court  relied,  which  was 
contained  in  respondent's  pleading,  where  the 
aUegatiODs  of  the  pleading  were  vedOcally  wr- 
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ticed  In  apmllant's  brief,  which  raised  the  ques- 
tion decidea  by  the  court,  and  respondent  took 
no  notice  of  the  matter,  and  made  no  suggestion 
in  tti  brief  that  there  was  no  error,  clerical  or 
otlierwise.  in  the  allegaticms  of  its  pleading. 

Appeal  from  Superior  Court;  Mapa  Conni^ ; 
H.  G-  Gesford,  Judge. 

Unlawful  detainer  by  J.  J.  Bubman,  Jr., 
and  others  against  Nickels  &  Brown  Bros.,  a 
corporation.  From  a  Judgment  for  defend* 
ant;  plaintifta  aK>eaL  Reversed, 

Webber  &  Rutherford,  for  ajq;>ellant8.  Bell. 
YOTk  Se  Bell,  for  reesKnident. 

McLAUGHtlN.  J.  nnlffwfnl  detainer, 
tnie  complaint  contaioa  aliegattona  showing: 
That  the  executors  of  the  last  will  of  Charles 
Boblnson,  deceased,  leased  certain  real  prop- 
erts  of  the  estate  In  Napa  county  to  the  de- 
fendant corporation,  and  that  the  defendant 
went  Into  possession  under  said  lease.  That 
the  lease  contained  the  following  covenant: 
"It  Is  further  mntnally  understood  and 
agreed  by  the  parties  hereto  that  In  case  of  a 
sale  of  the  d«nlsed  premises  that  the  said 
second  partr  will  quit  and  surrender  tiie  said 
premises  up<m  SO  daTi*  wrlttoi  notice,  and  the 
said  first  parties  will  pay  to  the  said  second 
party  the  actual  coat  or  expoise  that  said  sec- 
ond party  may  have  been  to  In  putting  any 
cn^  of  bay  or  grain  upon  said  premises." 
That  the  will  of  Boblns(m.  deceased,  author^ 
Ized  and  empowered  the  executors  to  aell  any 
proper^  of  the  estate  without  ord^  or  no- 
tice, at  public  or  private  salb  That  tinder 
said  power  the  executors  sold  the  leased  land 
to  plaintiflta,  at  private  sal^  on  October  16, 
1902.  That  said  sale  was  reported  to  the 
superior  court  on  Nt>Tember  20,  1902,  and  on 
December  30,  190i^  an  ord«  oonfirmlng  the 
sale  was  made  and  entered.  That  pursuant 
to  said  aale  a  deed  was  executed  by  the 
ecntors  on  said  last-meati<med  day,  which 
deed  was  delivered  to  plaintiffs  on  January 
20,  1903,  and  that  ever  since  said  date  they 
have  been  the  owners  of  the  premises.  That 
on  the  4tb  day  of  February,  1903,  plalntltCB 
served  upon  def«Hlant  a  writtaa  notice  stat- 
ing that  the  property  had  been  sold  to  plaln> 
tiffs,  and  demanding  that  said  d^oidant  quit 
and  surrender  possession  of  said  premises 
within  30  days  from  the  date  of  said  servica 
That  on  February  l2th  foilowii^  a  notice  was 
served  by  plalntUte  upon  defendant,  demand- 
ing that  defendant  furnish  plalntU^  with  a 
statement  of  the  actual  coat  or  espease  that 
def^idant  had  been  put  to  In  putting  in  a 
crop  of  hay  and  grain.  That  on  Mardi  6, 
1803,  plaintifte  served  upon  defendant  an  of- 
fer in  writing  to  pay  detoidant  tot  putting 
40  acres  into  hay  and  grain,  at  a  cost  of  $4 
per  acre.  That  d^endant  failed  to  furnish 
a  statement  of  cost  and  expense  aa  requested, 
or  to  acc^t  the  offer  so  made,  and  remained 
In  possession  and  occupancy  of  the  premises, 
and  refused  to  quit  or  Bomadar  possession 
of  the  same.  Thai  followed  an  averment  that 
the  acreage  put  hito  bay  and  grain  amounted 
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"to  about  40  acres,  and  that  the  actual  cost  or 
expense  that  defoidant  waa  or  baa  beoi  put 
to  in  putting  in  said  crop  oC  bay  or  grain 
does  not  oceed  $4  per  acre."  Plaintiffs  then 
further  alleged  that  the  value  of  the  rmts 
and  profits  waa  fSOO  per  month. 

The  prayer  waa  for  restitution  of  the  prem- 
ises, fw  the  value  of  the  rents  and  profits 
trebled,  and  for  costs.  Attached  to  and  made 
a  part  of  the  complaint  was  a  cofff  of  the 
lease.  In  which  the  mmthly  roital  la  fixed 
at  fOO  from  January  to  July,  and  $25  for 
the  remaindOT  of  the  year.  Defendant,  an- 
swering, allied  in  substance  that  tiie  execu- 
tors had  sold  the  land  to  defendant,  and  that 
as  such  purchaser  defendant  bad  contested 
the  confirmation  of  the  sale  to  plaintiffs,  and 
had  taken  an  appeal  from  the  order  confirm- 
ing said  sale,  which  appeal  was  then  pending. 
It  ai^teurs  from  the  averments  of  the  answer 
that  the  notice  of  appeal  waa  served  on  Jan* 
nary  12,  1803.  and  that  the  underti^g  on 
appeal  was  not  filed  until  January  19,  1908, 
7  da:^  after  the  notice  of  axveal  waa  served. 
The  pendmcy  of  the  amieal  waa  the  (Hily  de- 
frative  matter  pleaded  In  llie  answer,  and 
Bxtae  of  the  averments  at  tb»  complaint  were 
denied  therein.  To  such  answer  the  plain- 
tiflts  demurred,  upon  the  ground  that  it  did 
not  stato  facta  sufficient  to  constitute  a  de- 
fense to  tLe  action.  The  court  overruled  the 
demurrer,  and  such  ruling  is  assigned  as  er- 
ror. 

The  undertaking  on  appeal  not  having  beaa 
filed  within  5  6aya  after  tix  notice  of  appeal 
was  served,  the  appeal  was  ineffectual  for 
any  purpose.  Code  Olv.  Proc.  I  940 ;  8.  F. 
P.  Gow  T.  State,  141  Cal,  8S8,  74  Paa  1M7; 
Hoyt  V.  Stark,  184  CaL  179.  66  Pae.  223,  86 
Am.  St  Bep>  248;  Robinson  v.  Tenqtlar 
Lodge,  U4  Cal  41, 45  Pac  998;  Reed  v.  Elm- 
ball,  62  CaL  825.  The  order  overmllng  the 
demurrer  was,  therefore,  erroneous.  The  te- 
apondent,  Jwweva.  claims  that  audi  &ma  waa 
not  prejudicial,  and  that  upon  the  findings, 
which  are  identical  with  tb»  averments  of  ttie 
comjdalnt  and  answer,  the  judgment  should 
be  for  defendant  In  any  event.  fRils  eonton- 
tlon  la  based  upon  llie  pn^NMltlon  that  tbe 
notice  to  quit  and  surrender  possesslfm  glvoi 
pursuant  to  the  terms  of  the  lease  merely 
terminated  tbe  lease,  and  bmce  a  further  no- 
tice, styled  a  '*1iaw  days'  noUce  to  quit,**  was 
essential  before  an  action  in  unlawful  de- 
tainer would  lie.  The  covenant  in  the  lease 
was  that  the  dtfendant  would  **qult  and  sur- 
render poasesalon  i^on  thirty  days'  nottoeu" 
The  law  n^tber  does  nor  requires  an  idle  act, 
and  it  would  certainly  be  Idle  to  require  three 
days*  notice  to  quit;  In  view  of  the  exjpnm 
stlpulatlfn  of  the  parties  and  plaintiffs'  com- 
pliance therewith.  The  defaidant  coidd  not, 
by  any  act  or  acts,  prevent  the  lease  from 
lapsing,  and  under  such  ctmditions  no  further 
notice  waa  required.  Code  Civ.  Proa  f  1161; 
Harloe  v.  Lamble,  132  Cal.  135,  G4  Pac  88; 
Earl  Fruit  Co.  v.  Fava,  138  Ca).  76,  70  Pac. 
1073;  Kelky  t.  Teagne^  63  CaL  68.  Be- 
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stdes,  a  reasonable  construction  of  tbe  lease 
leads  to  tbe  conclusion  tbat  tbe  parties  un- 
derstood and  Intended  tbat  a  sale  would  ter- 
minate tbe  lease,  and  tbat  In  sucb  event  30, 
iDBteed  of  8,  days'  notice  to  quit,  would  be 
necessary.  It  results  tbat  the  complaint  did 
state  a  cause  of  action,  and  tbat  the  findings 
In  accordance  with  such  complaint  would  not 
support,  mndi  less  autborize,  a  judsmokt  tot 
defendant. 

Appellants  aSk  tbat  the  trial  court  be  di- 
rected to  enter  judgment  upon  the  findings 
according  to  tbe  prayer  of  the  complaint 
This  cannot  be  done.  The  lease  shows  the 
rental  value,  which  may  be  trebled  (Civ. 
Code,  i  3345;  Code  Civ.  Proa  S  1174),  and 
the  prayer  Is  according  to  tbe  general  aver^ 
ment  as  to  the  value  of  rents  and  profits. 
Damages  In  such  actions  as  the  one  at  bar 
must  be  fixed  In  accordance  with  rules  of 
law.  av.  Code.  SS  3345,  3334;  Code  CIr. 
Proc.  {  1174:  Jack  t.  Slnshehner.  125  Cal. 
56S,  58  Pac.  130.  And  It  Is  obvious,  from  an 
ini^tection  of  the  complaint  and  prayer,  that 
it  would  be  disregarding  these  rules  to  award 
the  amount  asked  in  the  prayer.  The  defend- 
ant under  the  complaint,  is  also  entitled  to 
have  his  expense  and  cost  In  putting  In  crops 
of  hay  and  grain  ascvtalned.  This  cannot 
he  done  when  the  averment  Is  as  Indefinite 
as  It  is  in  this  case ;  for  "about  40  acres,  at 
a  cost  of  not  to  exceed  $4  per  acr^"  would 
be  an  uncertain  basis  upon  whicb  to  rest  tbe 
measure  of  defendant's  right. 

The  Judgment  Is  reversed. 

Weconcnr:  GHIPMAN,  P.  7. ;  BUCKLES, 

J. 

On  PetltloD  for  Behearing. 

CHIPMAN,  P.  J.  The  petition  for  a  re- 
hearing is  denied.  This  court  on  July  6, 
1906,  reversed  the  judgment,  which  was  ren 
dered  by  the  trial  court  in  favor  of  defend- 
ant Defendant  now  a^s  a  rehearing,  on  tbe 
ground  tbat  Its  answer  erroneously  alleged 
tbat  the  notice  of  appeal  from  tbe  order  con- 
flrming  the  sale  of  the  real  property  in  ques- 
tion was  filed  on  January  12,  1903,  when  In 
fact  It  was  not  filed  until  January  19,  1903, 
on  which  day,  also,  the  undertaking  was  filed. 
As  the  record  stood  when  the  cause  was  sub- 
mitted here,  it  appeared  by  the  answer  that 
tbe  undertaking  was  not  filed  five  days  after 
the  notice  of  appeal  was  served,  and  hence,  aa 
we  held,  tbe  appeal  was  Ineffectual  for  any 
purpose.  In  appellant's  brief  tbe  point  was 
distinctly  made,  and  attenticm  was  specifical- 
ly drawn  to  tbe  allegations  of  the  answer, 
and  numerous  cases  were  cited  in  support 
of  the  point  Respondrait  took  no  notice  of 
tbe  matter,  and  in  its  brief  made  no  sugges- 
tion that  there  was  any  clerical  or  other  er- 
ror tn  the  dkte  given  for  tbe  service  of  said 
notice  of  appeali  but  relied  wholly  on  its  de- 
murrer to  the  complaint  The  Supreme  Court 
has  deuled  rehearing  in  numerous  cases  (but 
tew  of  wtalcli  are  rested)  wlwre  points  mads 
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in  the  briefs  have  been  Waived 'or  presum- 
ably confessed  by  failure  to-  argue  or  notice 
them,  and  afterwards  tbe  losing  party  has 
sought  to  have  the  same  points  heard  by  peti- 
tion for  a  rehearing.  See  Atherton  v.  Board 
of  Supervisors,  48  Cal.  157;  Dougherty  v. 
Henarle,  49  Cal.  686;  People  v.  Nortbey,  77 
Cal.  618,  19  Pac.  865,  20  Pac.  129.  In  the 
present  case  the  court  had  every  reason  for 
assuming  that  tbe  facts  were  as  stated  in  the 
answer,  and  we  do  not  think  the  def^dant 
should  be  permitted  to  have  a  rehearing  for 
tbe  purpose  of  correcting  tbe  record  after 
having  deliberately  Ignored  the  matter  when 
Its  attention  was  called  to  it.  Furtbermorft 
it  Is  not  claimed  that  the  answer,  as  printed 
in  tbe  record.  Is  other  than  the  answer  served 
and  filed.  The  claim  is  that  a  mistake  occur- 
red in  its  preparatlMi,  and  thus  we  are  asked, 
in  effect,  to  permit  an  amendment  of  the 
pleadings,  which  we  doubt  our  right  to  do. 
We  have  less  hesitancy  in  denying,  in  view 
of  tbe  fact  that  defendant  still  has  tbe  op- 
IM>rtunity  to  fully  protect  its  rights  in  the 
trial  court  The  ruling  of  this  court  as  to  tbe 
ai^teal  pleaded  in  tbe  answer,  will  not  pre- 
vent the  defendant  from  obtaining  every  ad- 
vantage which  bis  appeal  may  give  him. 

Ui>on  the  remaining  questions  discussed  In 
tbe  opinion  on  file,  we  adhore  to  the  views 
there  expressed. 

We  concur:  BUCKLBSt  J.;  UcLAUGH- 
LIN,  J. 
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PEOPLO  V.  SHALL. 

(Court  of  Appeal.  First  District.  California. 

July  18,  1905.) 

1.  False  PKETENSEs—STATurEe— Vkbdict. 

Pen.  Code,  8  532.  provides  that  every  per- 
son who  "knowingly  and  designedly,"  by  false 
and  fraiidulent  representations  or  pretenses,  de- 
frauds any  other  of  money  or  property,  is  pun- 
ishable in  the  same  manner  as  for  larceny  of 
the  money  or  proi)erty  so  obtained.  Held,  that 
where,  in  a  prosecution  nnder  such  section,  the 
jury  would  nave  been  justified  in  finding  de- 
fendant guilty  of  knowingly  and  fraudulently 
depriving  P.  of  $103,  with  intent  to  cheat  and 
defraud  by  false  and  fraoduleot  representations, 
or  guilty  of  knowingly  and  designedly,  by  false 
and  fraudulent  representations  and  bretenses, 
defrauding  him  of  a  less  sum  than  $103.  or  less 
than  $50,  or  not  guilty,  a  verdict,  "We.  the 
jury,  find  defendant  guilty  of  the  crime  of  fel- 
ony, to  wit,  obtaining  money  by  false  pretcaues," 
was  void. 

2.  Cbihikai.  Law— Jeopabdt. 

Where  defendant  was  convicted  under  a 
void  verdict,  aad  made  a  motion  to  be  dis- 
charged after  tbe  verdict  was  received  and  re- 
corded, he  was  placed  in  jeopardy  as  provided 
by  Pen,  Code,  S  1023,  and  was  entitled  to  such 
discharge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14^ 
Cent.  Dig.  Criminal  Law.  §S  372,  374.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  William  P.  Law- 

lor.  Judge. 

William  A.  Small  was  convicted  of  false 
pmba^e%  and  be  appeals.,  fieveraed.. 


OraOPLB  T.  SMALL. 
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Bert  Bchlesfnger,  for  appellant  U.  8. 
Wfbb,  Atty.  Gen.,  for  the  Peopla   

COOPER,  J.  Judgment  of  Imprlaonment 
In  the  state  prison  was  entered  against  de- 
fendant under  an  Information  charging  him 
with  having  obtained  possession  of  by 
certain  false  and  fraudulent  repreeentatiws 
set  forth  therein.  He  made  a  motion  for  a 
new  trial,  which  was  denied,  and  this  ap- 
peal Is  from  the  Judgment  and  order  denying 
said  motion. 

His  contention  Is  that  the  To^ct  is  Insufa- 
dent  to  sustain  the  Judgment,  and  hence 
that  he  should  be  discharged.  The  informa- 
tion charges  the  offense  defined  In  section 
532,  Pen.  Code,  which  provides:  "Every 
person  who  knowingly  and  designedly,  by 
false  or  fraudulent  representations  or  pre- 
tenses, defrauds  any  other  person  of  money 
or  property,  •  *  *  la  punishable  In  the 
same  manner  and  to  the  same  extent  as  for 
larceny  of  the  money  or  property  so  obtain- 
ed." It  Is  not  necessary  to  give  the  Informa- 
tion In  full,  or  to  enter  Into  an  analysis  of  it 
It  Is  sufficient  for  the  purposes  of  this  case 
that,  in  our  opinion,  It  sets  forth  sufficient 
facts  to  constitute  the  crime  defined  in  the 
section.  It  shows  that  the  defendant  unlaw- 
fully, knowingly,  fraudulently,  and  with  In- 
tent to  cheat  and  defraud,  obtained  fr<Hn  one 
Ferry  $103  by  certain  false  and  fraudulent 
representattons  to  the  effect  that  he  was  the 
owner,  free  from  all  Incumbrances  or  liens, 
of  certain  household  furniture,  which  repre- 
sentations were  untrue.  The  defendant 
pleaded  not  guilty  to  the  offense  charged. 
The  Jury  had  the  right,  as  the  evidence  might 
have  Justified,  to  find  the  defendant  guUly  of 
the  offense  chaired  in  the  information,  or 
guilty  of  knowingly  and  designedly,  by  falsa 
and  fraudulent  representations  or  pretenses, 
of  defrauding  the  said  Perry  of  a  less  sum 
than  $103,  or  less  than  fSO,  or  not  guilty. 
ThB  verdict  was:  "We,  the  Jury,  find  the 
defendant,  William  A.  Small,  guilty  of  the 
crime  of  felony,  to  wit;  obtaining  money  by 
false  pretenses." 

This  verdict  is  not  responsive  to  the  Issne 
before  the  court,  and  Is  not  sufficient  to  show 
that  defendant  ever  committed  any  crime. 
The  words  "of  the  crime  of  felony"  may  be 
omitted,  as  It  is  not  the  province  of  the  jury 
to  say  or  determine  the  legal  definition  of  the 
acts  claimed  to  constitute  a  crime.  People 
V.  Holmes,  118  Cal.  448,  50  Pac.  675.  We 
thai  have  a  verdict  finding  "defendant  guilty 
of  obtaining  money  by  false  pretenses.** 
There  Is  no  section  of  the  Penal  Code  mak- 
ing such  act  of  itself  a  crime,  A  party  must 
knowingly  and  designedly,  by  false  or  fraad- 
nlent  representations  or  pretenses,  defraud 
a  person.  It  Is  not  found  or  stated  what 
the  false  pretenses  were,  and  no  reference 
Is  made  to  the  information.  "But  no  Judg- 
ment of  conviction  can  be  given  unless  the 
Jury  expressly  And  against  the  defendant  up- 
on the  IWQ^  or  Judgment  la  given  against, 
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him  on  a  special  Terdict"  Pen.  Code,  I 
1162.  The  verdict  is  not  a  special  verdict 
nor  is  It  a  finding  against  the  defendant  on 
the  Issue.  The  issue  was  as  to  whether  or 
not  the  defendant  did  the  things  charged 
against  him  In  the  infcHrmatlon,  or  enough 
of  them  to  constitute  a  crime.  How  could 
any  one  tell  from  this  verdict  how  much 
money  defuidant  obtained,  or  what  he  did  to 
obtain  it?  If  the  verdict,  instead  of  re- 
sponding to  the  Issue  In  the  record,  finds 
upon  some  other,  or  Is  sUent  on  some  element 
of  the  offense,  It  will  not  sustain  a  Judg- 
m&at.  Bishop's  New  Cr.  Proc.  vol.  1,  i  1006. 

In  People  v.  Cummlngs,  117  Gal.  4ft7,  49 
Pac.  676,  the  Information  charged  defendant 
with  the  crime  of  obtaining  the  promissory 
note  of  O,  Schnelle,  of  the  value  of  $176^ 
by  certain  false  and  fraudulent  pretenses. 
The  verdict  found  that  "the  defendant  is 
ffuilty  of  de&audlng  0.  Schnelle  of  the  note 
of  $176  In  the  indictment  mentioned."  It 
was  held  that  the  verdict  was  insufficient  and 
that  there  was  no  such  crime,  for  the  reason 
that  the  verdict  did  not  find  as  to  the  false 
and  fraudulent  representations  in  the  Indict* 
ment  charged.  So  In  the  case  at  bar  there 
Is  no  finding  tliat  defendant  knowingly  and 
designedly  obtained  any  money,  and  no  find- 
ing as  to  tlie  amount  In  Pe<9le  v.  Tllley, 
136  Cat  62,  67  Pac.  42,  the  defendant  was 
charged  with  the  crime  of  receiving  s^en 
property  in  the  language  of  the  statute.  The 
verdict  was:  *'We,  the  jury.  In  the  above* 
entitled  case,  find  the  defendant  Chas.  H. 
Tliley,  guilty  of  receiving  stolen  property." 
The  verdict  was  held  insnfflcirat  It  was 
said  that  there  did  not  appear  any  Intent  to 
find  defendant  guilty  as  charged  in  the  In- 
formation, and  the  court  said:  may  be 
that  the  Jnry  were  satisfied  from  the  evi- 
dence that  the  defendant  was  guilty  of  the 
receiving  of  the  stolen  goods,  but  were  not 
satisfied  tither  of  his  knowledge  of  thdr  l>e- 
lug  stolen,  or  as  to  the  Intent  of  personal 
gain,  and  that  they  accordin^y  found  the 
fact  of  which  they,  were  satisfied,  and  omit- 
ted to  find  the  others  of  which  they  were 
not  satisfied."  In  the  case  at  bar  the  Jury 
were  evidently  aatlsfled  of  the  fact  that  de- 
fendant obtained  mon^  by  false  pretensea. 
They  were  not  aatlsfled  that  he  was  guilty 
of  the  offense  charged,  because  they  did  not 
say  ao.  They  were  not  satisfied  as  to  the 
amount  of  money  defendant  obtained,  nor 
aa  to  the  fact  that  be  knew  the  pretenses 
were  false,  for  they  did  not  say  bo.  A  per- 
8<m  might  in  Ihe  utmost  good  faith,  repre- 
sent himself  to  be  the  owner  of  cwtaln  prop* 
erty,  and  upon  such  representation  procure 
money,  and  yet  as  a  fact  the  representation 
might  turn  out  to  be  ontroft  It  is  not  a 
crime  to  procure  money  by  -false  pretenses, 
unless  the  party  making  them  knew,  os  In 
law  would  be  chaiged  irlth  knowledge^  of 
their  falsity. 

The  defendant  has  been  placed  In  Jeopardy. 
Pen.  Cktde*  1  1023;  People  v.  Xexrill,  182  OsL 
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600.  64  Pac.  804.  He  made  a  motlcHi  to  be 
discharged  after  the  verdict  was  received 
and  recorded.  He  was  entitled  to  sacb  die- 
charge  under  the  ruling  in  People  t.  miley, 
supra. 

The  Judgment  and  order  are  reversed,  and 
tile  coort  directed  to  discbarge  tiie  defendant 

We  concur:  HABRISON,  P.  J.;  HAT.L,  J. 
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BOARD  OF  EDUCATION  OF  CITY  OF  SAN 
DIEGO  V.  COMMON  COUNCIL  OF 
CITT  OF  SAN  DIEGO. 

<Goart  9i  Appeal,  Second  District,  California. 
Julr  13, 1905.) 

Makdahub— Moot  Questioh. 

Where  a  city  charter  required  a  school  tax 
in  gue»tioa  to  nave  been  levied  on  or  before 
the  second  Monday  of  Maj,  1903,  a  petition  for 
mandamns  to  compel  Che  subsequent  lev;  of 
■nch  tax  preseDted  a  mere  moot  qaestion,  and 
was  tho'efore  demurrable. 

[Ed.  x^ote.— For  cases  In  point,  see  voL  S3, 
Cent.  Dig.  Mandamns,  {  48.] 

Appeal  from  Snperirar  Court,  San  Diego 
County;  N.  H.  Conklln,  Judge. 

Petition  by  the  board  of  education  of  tbe 
city  of  San  Diego  for  mandamus  to  compel 
tbe  San  Diego  common  council  to  levy  a  tax 
for  school  ptu^ioses.  From  an  order  sustain- 
ing a  demurrer  to  tbe  petition,  petitioners 
appeaL  Dismlaaed. 

H.  W.  Nlsbe^  for  appellant  B.  B.  Bled- 
•oe  and  O.  h.  Alllton,  for  respondent 

ALLEN,  J.  This  Is  an  aj^eal  from  an  or- 
der  of  the  superior  court  of  San  Diego  coun- 
ty austali^g  a  demurrer  to  a  petition  for  a 
writ  of  mandate,  directing  the  city  councll 
<tC  San  Diego  to  levy  a  tax  for  school  pur- 
poses Qpon  the  taxable  property  of  said  city, 
under  tbe  provisions  of  the  charter  thereof. 
The  record  discloses,  and  It  is  conceded  by 
counsel,  that  the  demand  and  requirement 
npon  die  part  of  plalntilE  board  for  such 
levy,  and  the  refusal  of  tbe  council  In  con* 
section  therewith,  was  bad  with  reference 
to  a  levy,  which,  by  nKb  charter,  was  re- 
quired to  have  been  made  on  or  before  the 
second  Monday  of  May,  1903.  It  is  apparent, 
therefore,  that  no  authority  now  reposes  in 
the  council  to  make  aucb  levy,  nor  any  juris- 
diction in  this  <w  any  other  court  to  order  the 
same;  that  a  writ  of  mandate,  if  granted, 
could  not  be  enforced  and  would  be  unavail- 
ing, and  in  ancb  cases  a  writ  will  not  issue. 
Board  of  Education  v.  Common  Council,  128 
Cal.  872,  00  Pac.  B76.  Ko  agreement  of 
parttes  ain  be  Invoked  to  call  for  a  decision 
of  what  to  tfam,  or  either  of  them.  Is  merely 
a  moot  question,  and  courts  should  not  rw- 
der  Jodgmentfl  which  cannot  be  enforced  by 
any  proceaa  known  to  the  law.  Johnson  v. 
Malloy,  74  CaL  433, 16  Pac.  228.  It  appears 
that  the  parties  to  Uiia  litigation  have  no 
rlgbta  which  can  be  affected  by  the  reversal 


of  tbe  order,  that  tbe  defendant  possessed 
no  right  to  malte  any  levy  for  the  fiscal  year 
1903  at  the  date  of  the  appeal  herein,  and 
that  the  superior  court  has  no  authority  to 
render  any  Judgment  in  tbe  premises.  Any 
opinion  that  we  might  give  upon  the  merits 
of  piaintifFs*  application  to  the  superior  court 
would  not,  therefore,  be  followed  by  any 
action  on  the  part  of  that  court,  and  would 
not  have  any  binding  authority,  or  constitute 
any  adjudication  of  the  rights  of  the  parties. 
Foster  v.  Smith,  116  Cal.  613,  47  Pac.  591. 

Without  determining  any  of  the  questltms 
Involved,  for  the  reasons  above  suggested, 
and  upon  the  authority  of  Foster  v.  Smith, 
siqira,  the  appeal  in  this  case  is  dismissed. 

We  concur:  GBAT,  P.  J.;  SMITH,  J. 

1  CaL  App.  SU 
BENWIGE  et  al.  v.  GARLAND. 

(Court  of  Appeal,  Second  District  California. 
Jul7  1,  1905.) 

EXECUTOBS— CONraAOT  fOS  BlKSlIT  OF  BS- 

TATE— IiIABII.nY. 

Recovery  cannot  be  bad  of  the  estate,  bnt 
onlv  of  the  executor,  on  a  contract  of  the  ex- 
ecutor for  services  for  the  benefit  of  tbe  estate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Cent.  DiK^Bxecators  and  Administratm*  || 
410;  411,^0 

Appeal  fn»n  the  Superior  Coort,  San  Ber> 
nardino  County:  Frank  F.  Oster,  Judge. 

Action  by  Qeorge  Benwidt  and  othwt 
agalnat  Margaret  Garland,  as  executrix  of 
Bichard  H.  Garland,  deceased.  Judgment 
for  plalntlfCB,  and  defendant  appeala.  Be- 
versed. 

Rehearing  denied  by  Court  of  Appeal  July 

81, 1906. 

Otis  &  Gregg  and  Cbarlea  B.  TmeadeU.  for 
appellant  Bight  ft  Swing  and  Hl^t  ft 
HIght  for  lespondentB. 

SMITH,  J.  Appeal  on  Judgment  roll,  with 
bill  of  exc^ttons;  from  a  Judgment  for  the 
plalnliffa  Tbe  mit  was  brought  to  recovor 
the  balance  due  on  contract  made  by  tbe 
plaintlffi  wltb  tbe  defendant  as  executrix, 
1^  wMch  plaintiffs  agreed  that  they  **wouId 
drill  a  well  for  defendant  on  the  property 
of  said  estate  in  said  coun^,"  etc.  The  an- 
swer alleges  the  terms  of  the  contract  more 
spedflcaliyt  snd,  periups,  differently.  But 
tbe  court  found  that  the  contract  waa  as 
alleged  in  the  complaint;  and  tbat  the  aame 
waa  fully  performed  according  to  its  terms, 
and,  as  concltuloiui  ttt  law*  tbat  plalntUEs 
were  entitled  to  recover  the  amount  claimed 
In  tbe  complaint  with  interest  and  costs 
"and  that  said  amount  be  paid  to  plaintUb 
from  tbe  funds  of  the  estate  of  said  Bich- 
ard H.  Garland,  deceased." 

It  is  urged  by  tbe  appellant  that  tbe  find- 
ings of  the  court  are  not  Justified  by  tbe 
evidence,  and  also  tbat  a  Judgment  against 
the  estate  cannot  be  maintained.  lUe  lat- 
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ter  poin^  we  think,  mmt  be  sustained. 
"  The  role  is  that  ezecvtora  and  adminis- 
trators cannot,  by  Tirtne  of  their  general 
powers  as  such,  make  any  contract  which 
will  bind  the  estate  and  authorize  a  judg- 
ment de  bonis  decedmtlB.  But  on  ctmtracts 
made  by  them  tor  necessary  matters  relat- 
ing to  the  estate  they  are  personally  liable, 
and  must  see  to  It  that  they  are  reimbursed 
out  of  the  assets.'  Schonler  on  Executors 
and  Administrators,  {  256,  and  nnmwons  au- 
thorities there  dted."  Sterrett  t.  Barker, 
119  Cal.  495,  KL  Pac.  695;  Melone  t.  Darls, 
67  GaU281.  282, 7  Fac.  708;  Bastace  T.  Jabns, 
88  Gal.  21;  Code  CIt.  Froc  |  1582  et  seq.; 
Austin  T.  Mnnro,  47  N.  T.  860.  The  last 
case  is  (dted  by  the  court  In  Sterrett  t.  Bar- 
ker, and  It  Is  said:  *ThU  case  also  holds  that 
the  complaint  cannot  be  amended  so  aa  to 
eimstltute  an  action  aipdnst  the  executw  in- 
dlTiduaUy,  It  would  be  an  entire  change 
of  the  party  defendant  and  a  different  suit" 
And  the  same  ptrint  Is  ruled  In  the  case  of 
Tan  Cott  Prentice,  104  N.  T.  45, 10  N.  B. 
267.  These  authorities,  or  rather  the  Gall- 
fomla  case  dted,  seem  to  be  concInslTe  of 
this  case.  We  are  not,  indeed,  prepared  to 
hold  that  the  complaint  Is  not  ammdaUe, 
upon  a  proper  showing,  under  section  473 
of  the  Code  of  CStH  Procedure  nor  the  con- 
trary. But  It  seems  to  be  at  least  clear 
ttiat  the  court  has  acquired  no  jurisdiction 
of  Mrs.  Garland  In  her  personal  capacity, 
and  that  the  proceedings  cannot  now  be 
amraided,  and  a  p^sonal  Judgment  against 
her  entoKd. 

Fot  these  reasons,  the  judgment  must  be 
rerwsed,  and  It  Is  so  ordered. 

We  concur:  OEAT,  P.  J.;  ALLEN,  J. 


1  Col.  App.  309 

ANDROS  V.  ANDROS. 

(Coart  of  Appeal,  Second  District,  California. 
Jaly  13,  1905.) 

DiTOBOE— Condonation— Knowledge. 

Cir.  Code.  {  US,  defines  "condonation*'  as 
the  conditional  forgiveness  of  a  matrimonial 

offense  constituting  a  cause  of  divorce,  and  sec- 
tion 116  requires  knowledge  on  the  part  of  the 
condonor  of  the  facts  constituting  the  cause  of 
divorce.  Held,  that  though  defendant's  phys- 
ical condition,  known  to  plaintiff  long:  before 
she  ceased  to  cohabit  with  nim  as  his  wife,  was 
such  as  would  ordinarily  be  taken  as  proof  of 
unfaithfulness,  yet,  where  she  testified  that  she 
believed  his  represraitations  that  his  condition 
was  not  so  occasioned,  it  was  not  error,  in  an 
action  for  divorce,  to  find  that  the  offense  had 
not  been  condoned ;  there  being  some  testimony 
that,  after  bein^  convinced  of  the  cause  of  de- 
fendant's condition,  she  never  thereafter  cohab- 
ited with  him. 

[Ed.  Note. — ^For  cases  in  point,  see  ToL  17, 
Cent  Dig.  DivMoe,  H  168-187.] 

Aps»eal  from  Superior  Court,  San  Bernar- 
dino Gounly;  Prank  F.  Oster,  Judge. 

Action  by  Dora  Andros  against  L.  U.  An- 
dres. From  a  judgment  in  tayos  of  plaintiff, 
defendant  appeals.  Affirmed. 


BBPOBTSB.  (CaL 

H.  W.  Nisbet;  for  appellant  R.  B.  Bledsoe 
and  G.  L.  Allison,  for  respondent 

KLLBN,  J.  Action  for  divorce.  Judg- 
ment In  fsTor  of  plaintiff.  Defendant  ap- 
peals from  the  judgment  and  ordet  denying 
a  new  trial. 

It  is  Insisted  upon  this  appeal  that  the 
judgment  was  rendered  In  violation  of  sec- 
tion 180  of  the  ClTll  Code,  wbldi  provides 
that  no  divorce  can  be  granted  upon  the  de- 
fault of  the  defendant  or  up«i  the  «nc<»^ 
roborated  statement,  admission,  or  testimony 
ot  the  parties,  and  that  If  any  matrimonial 
offense  had  beoi  estabUsbed  the  same  had 
been  comxdetely  and  fully  condoned.  The 
court  found  In  favw  of  tiie  plaintiff  up<m  all 
of  the  material  laaues,  and,  whUe  the  cor^ 
roborating  testimony  tending  to  establish  the 
marital  offense  was  slight  there  was,  never^ 
thelesB,  some  testimony  to  justify  the  court 
in  Its  finding  in  that  regard. 

As  to  the  question  of  condonation,  which, 
by  section  115  of  our  Civil  Code  Is  declared 
to  be  the  conditional  forgiveness  of  a  matri- 
monial offense  constituting  a  cause  ot  di- 
vorce, and  by  section  116  such  omdonatlon 
requires  a  knowle^^  on  the  part  of  the  etm- 
donw  of  the  facta  const!  tating  the  cause  of 
divorce  the  record  discloses  that  the  defend- 
ant's physical  condition,  known  to  plaintiff 
long  before  she  cnsed  to  cohabit  with  him 
aa  bis  wife;  was  such  as  would  ordinarily 
be  taken  as  proof  of  unfaithfulness;  yet  It 
aivears  from  the  testimony,  and  the  court 
accepted  It  as  the  truth,  that  the  plaintiff 
believed  the  representations  of  her  husband 
that  his  condition  was  not  so  occaalmed. 
This,  no  doubt  vpou  the  theory  that  the  con- 
fidence of  a  wife  In  her  husband's  loyalty 
leads  her  often  to  accept  as  true  that  which 
would  not  be  so  accepted  If  proceeding  from 
a  stranger.  There  was  smne  testimony  to 
warrant  the  court  In  finding  that  after  be- 
coming convinced  of  the  cause  of  his  physical 
condition,  sbe  never  thereafter  cohabited  with 
him  as  his  wife,  and  there  was  sufficient 
testimony  to  warrant  the  court  In  finding 
that  hia  physical  condition  was  the  result  of 
an  adulterous  act  We  think  the  condona- 
tion was  not  established  sufficiently  to  bar 
the  plaintiff's  rigbt  of  action,  and  we  per^ 
ceive  no  error  in  the  record. 

JndgmMit  and  order  affirmed. 

We  concur:  GRAY,  P.  J.;  SMITH,  J. 


1  Cal.  App.  2H 
Bi  parte  BOYXTON. 
(Court  of  Appeal,  Third  District  California. 

July  7,  1905.) 
1.  Dtstubbinq  the  Pkace— "Louo  and  Boib- 

TEBOUS  MaNNEb"--Co«PLA1NT. 

A  complaint  allGging  that  petitioner  did 
willfully,  unlawfully,  and  maliciously  disturb 
the  peace  of  D.  at  a  certain  time  and  place,  by 
then  and  there  using  vulgar  and  proiane  lan- 
guage in  the  presence  and  hearing  of  D.,  and 
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In  the  presence  and  bearing  of  women  and  chil- 
dren on  the  streets  of  a  certain  town,  did  not 
charge  the  offense  of  disturbing  the  peace  "In 
a  loud  and  boLsterous  manner,"  prohibited  by 
Pen.  Code;,  I  415. 

2.  Saux. 

There  being  no  allegation  that  the  peace  of 
D.  was  disturbed  because  of  "offensive  conduct,** 
the  complaint  did  not  chari^e  the  offense  oi  dis- 
turbing the  peace  by  offensive  conduct,  consist- 
ing of  the  use  of  vulgar  and  profane  language 
in  the  presence  and  bearing  D..  and  of  wo- 
men and  children,  within  such  section. 

HiabeaB  corpus  on  petition  of  Harrlgon 
Boynton.  PetiUoner  dlscbai^;ed. 

A.  Campbell,  for  petitioner.  T.  T.  O.  Greg- 
ory, Dlst  Atty.,  for  the  People. 

BUOKLES,  J.  The  petitioner  comes  bo* 
fore  this  court  on  a  writ  of  habeas  corpus. 
He  was  arrested  in  the  town  of  Sulsun  City 
on  a  Tvarrant  for  disturbing  the  peace.  He 
was  brought  before  the  Justice  of  the  peace 
and  pleaded  guilty,  and  on  the  9th  day  of 
June,  190&,  was  sentenced  to  60  days'  imprls* 
onment  in  the  county  Jail  of  Soiano  county. 
Petitioner  dalms  the  complaint  on  which  be 
pleaded  gollty  charges  no  pablic  offense.  The 
charging  part  of  said  complaint  Is  as  fol- 
lows: "Did  willfully  and  unlawfully  and  ma- 
liciously disturb  the  peace  and  Qulet  of  said 
Ohas.  H.  Downing,  on  Solano  and  Main 
streets,  In  the  said  town  of  Sulsun  City,  by 
then  and  there  using  vulgar  and  profane  lan- 
guage In  the  presence  and  hearing  of  said 
Cbas.  H.  Downing,  and  in  the  presence  and 
hearing  of  women  and  children,  on  the  said 
streets  of  the  said  town  of  Sulsun  City." 

It  was  evidently  intended,  and  the  district 
attorney  admits  as  much  on  the  argument, 
to  charge  the  petitioner  with  disturbing  the 
peace  by  using  "vulgar  and  profane  language 
In  the  presence  or  in  the  hearing  of  women 
and  children  In  a  loud  and  boisterous  man- 
ner," as  provided  in  the  latter  part  of  sec- 
tion 415,  Pen.  Code.  If  such  was  the  Inten- 
tion, then  the  complaint  falls  to  charge  a 
public  oflFense,  because  It  leaves  out  what 
seems  to  us  to  be  the  very  necessary  matter 
to  complete  the  offense,  to  wit,  "In  a  lond 
and  boisterous  manner."  The  district  attor- 
ney claims,  however,  that  the  complaint 
states  the  crime  of  disturbing  the  peace  by 
offensive  conduct,  which  consists  In  using 
vulgar  and  profane  language  in  the  presence 
and  hearing  of  Downing,  and  In  the  presence 
and  hearing  of  women  and  children.  But  we 
think  this  view  cannot  be  maintained,  be- 
cause there  is  no  allegation  In  the  complaint 
that  the  peace  of  Downing  was  disturbed  be- 
cause of  otfenslve  conduct  It  may  be  true, 
aud  most  likely  Is,  that  the  vulgar  and  pro- 
fane language  used  by  petitioner  was  offen- 
sive to  Downing;  but  he  does  not  so  charge 
in  his  complaint,  and  there  Is  nothing  In  the 
complaint  to  connect  the  language  u.sed  with 
"ofFensive  conduct."  nie  cases  cited  by  the 
district  attorney  from  the  states  of  Missou- 
ri, Texas,  Michigan,  Anutnsas,  and  South 


Carolina,  whatever  appllcatl<»i  they  may 
have  under  the  statutes  In  those  states,  do 
not  support  the  contention  of  the  district  at- 
torney, when  attempted  to  be  applied  to  the 
provisions  of  section  415  of  the  Penal  Oode 
of  this  state.  The  comi^alnt  charges  no  pub- 
lic offense,  and  the  petitimer  is  entltlea  to 
his  discbarge. 
Petittooer  wlU  be  discharged. 

We  concur:  OHIPMAN.  P.  J.;  UcItAUOH- 
UN,  J. 


1  CaL  App.  aor 
FCCEHAM  et  at  v.  VOX. 

(Court  «f  Appeal,  Second  District,  California. 
July  13,  1906.) 

1.  MbOHANICS'    LIBNB  —  ATT0BnBT*S  Tfrtii 
STATUTE&— CONOrmmOKAUTT. 

Code  Civ.  Proc.  f  11^.  providing  for  the 
recovery  of  an  attorney's  fee  in  an  action  to 
foreclose  a  mechanic's  lien,  is  not  in  violation 
of  or  in  conflict  with  Const  art  20,  |  15,  pro- 
viding that  mechanics,  etc.,  of  every  class,  shall 
have  a  Hen  for  the  vaJue  of  their  labor  done 
and  materials  furnished,  and  that  the  Legisla- 
ture shall  provide  by  law  for  the  speedy  and 
efficient  enforcement  of  such  lien. 

[Ed.  Note. — ^For  cases  in  point  sea  vol.  9i, 
Cent  Dig.  Mechanics'  Ll^  |  631.] 

2.  Bahb— Rbpeai. 

Such  constitutional  provision  Is  not  to  be 
construed  as  repealing  existing  provisions  of  the 
Code  of  Civil  Procedure  on  the  subject  of  "Liens 
of  Mechanics  and  Otbsra,"  amonK  wUch  Is  Mo- 
tion 1195. 

S.  Same— Lien  fob  Fees. 

Code  Civ.  Proc  {  1195,  providing  that  In 
a  suit  to  foreclose  a  mechanic's  lien  plaintiff 
shall  be  entitled  "to  recover  an  attomn's  fee/* 
should  be  ctmstmed  as  entitling  pldntiif  to  such 
fee  as  a  part  of  the  recovery,  and  therefore 
confers  a  lien  for  the  fee,  as  well  as  for  the 
subject-matter  of  the  action. 

Appeal  from  Superior  Court  Lob  Angeles 
County;  M.  T.  Allen,  Jud^. 

Action  by  William  M.  Peckham  and  otbers 
against  B.  B.  Fox.  From  a  Judgment  In  fa- 
vor ot  j^alntiffa,  defendant  aj^eals.  Af- 
firmed. 

Rehearing  denied  1^  Supreme  Court  Sep- 
tember 11,  1905. 

Cole  &  Cole,  for  aj^llant  Hugh  J.  Craw- 
ford, for  respondents.  Borden  ft  Oarhart; 

amicl  curise. 

SMITH,  J.  This  Is  an  appeal  from  a  judg- 
ment foreclosing  a  mechanic's  lien.  The 
only  objection  urged  by  appellant's  counsel 
is  to  the  attorney's  fee  allowed  by  the  court 
and  made  a  lien  upon  the  property  In  ques- 
tion. The  points  made  by  the  appellant  are: 
First  that  section  1195  of  the  Code  of  Civil 
Procedure,  providing  for  such  fees.  Is  uncon- 
stitutional; second,  that  there  Is  no  provision 
In  the  act  making  the  attorney's  fees  a  lien 
upon  the  property  foreclosed.  But  neither 
point  Is  tenable. 

As  to  the  Srst  under  familiar  rules  of  con- 
struction, there  Is  nothing  in  the  provisions 
of  section  IS,  art  20,  of  the  Constitution  to 


Digitized  by  Google 


92 


82  PAGIFIO  RSPOBTEB. 


(CaL 


limit  tluf  OTdlnarr  powen  of  fhe  Leglslatnre, 
Of  to  take  tmm  It  the  qteciflc  power  ezei^ 
deed  In  section  1196;  nor  Is  the  conatitutloit- 
at  IMOTlBlon  to  be  construed  as  repealing  the 
existing  proTlsionB  of  ttie  Code  QtU  Pro- 
cedure on  the  subject  Dt  "Liens  of  Uechan- 
iC8  and  OtberSk"  amtmc  wbich  Is  tbe  section 
In  question.  Bed^wiCk  on  Stat  and  Ck>nst 
Law^  Pl  128  .et  seq.;  Germanlat  eto.,  Ass'n 
T.  Wagnw,  61  Cal.  849.  On  tbe  contrary, 
the  Oxxtr  Is  imposed  upon  tbe  li^lslature  to 
"provide  b7  law  for  tbe  speedy  and  effldent 
enforcement  of  such  llrais;'*  and  this,  we 
tblnlc,  impoara  v^n  it,  if  deemed  necessary 
to'  Uiat  end,  tbe  du^  of  providing  for  the  cost 
of  recording  the  ll«i  and  attom^s  fee  "as 
an  incident  to  the  judgment^'  (BaK»  t. 
Spring  Vall^  QolA.  Oo..  74  OaL  632,  16  Pac; 
326;  Mdntyre  t.  Trautner,  78  CaL  449,  21 
Pac.  16;  Lumber  Go.  t.  Neal,  94  Gal.  192.  29 
Pec  622);  or,  at  least  empowers  It  to  do  so 
CLumber  Co.  t.  Welton,  115  Cal.  1.  46  Paa 
735, 1057;  Sweony  t.  Meyer,  124  Cal.  617,  57 
Pac  47Q).  Kor  are  tbe  prorislons  of  section 
1196  In  otmfllct  with  section  1  of  tiie  four- 
teenth amendment  to  fhe  tederal  Constitu- 
tion, m  with  any  other  provision  of  the  fed- 
eral or  state  Constitution. 

Tbe  second  pt^t  is  in  effect  disposed  of  by 
tbe  decision  in  Beld  v.  Olay,  184  CaL  215, 
216^  66  Pac  262.  That  was  a  case  of  tbe 
foredosore  of  a  street  assessment  lien,  un- 
der the  act  governing  that  subject,  which 
provided  that  "in  all  cases  of  recovery  un- 
der the  proTlsIons  of  this  act  the  plaintiff 
shall  recover  the  sum  of  fifteen  declare,  in 
addition  to  the  taxable  cost  as  atttwney's 
fees."  St  1889,  p.  168,  c  151.  |  12.  And 
it  was  hdd  that  "this  must  be  construed  as 
entitling  blm  to  the  recovery  of  it  as  part  of 
the  recovoy  and  Judgment  provided  for, 
whlcfb  la  ezcludvely  for  a  lien";  and  it  was 
added  i^on  the  anUtorlty  of  cases  cited  that 
''otherwise,  it  could  not  be  recovered."  The 
cases  are  substantially  similar  In  principle. 
In  this  respect  cases  coming  under  the  pro- 
visions of  section  11^  Code  Civ.  Proc,  and 
similar  statutes,  are  to  be  distinguished  from 
the  case  of  foreclosure  of  mortgages,  where 
there  is  no  statutory  provision  providing  for 
atb»ney*8  fees,  "In  the  absence  of  a  pro* 
vision  in  the  mortage."  Monroe  v.  Fohl,  72 
Oal.  670, 14  Pac  614;  Hotaling  v.  Montietta, 
128  Cal.  657,  61  Pac  93. 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  GRAY,  P.  J.;  ALLBN,  J. 


t  C&i.  App.  SS6 

BRIE  CITY  IRON  WORKS  v,  TATUM  et  al. 

(Coart  of  Appeal,  First  District,  California. 
July  7,  1906.) 

L  Sales  —  Mebchaiitableness— Wabkaittt 

— BbEACH  — DAlfAQES  — AtTOBHBT'S  FEES— 

dv.  Code,  f  8813,  provides  that  tiw  detri- 
ment caused  1^  oreach  of  warranty  of  qnality 


of  personal  property  k  the  excess  of  fhe  value 

which  the  property  would  have  had  at  the  time 
to  which  the  warranty  referred,  if  it  bad  been 
complied  with,  over  its  actual  value  at  that 
time ;  and  sectioo  3314  declares  that  the  detri- 
ment caused  by  breach  of  warranty  of  fitness 
Ib  that  which  is  defiuod  by  the  preceding  sec- 
tion, together  with  a  fair  comitensation  for  loss 
incurred  by  effort  and  good  faitli  to  use  the 
property  for  the  purpose  intended.  Beld  that, 
where  plaintiff  sold  an  engine  to  def^ndnnts, 
who  were  Its  agents  for  resale,  and  defendants 
defended  an  acition  for  breach  of  warranty  of 
suitableness  brought  by  the  purchaser,  without 
notifying  plaintiff  thereof,  and  It  did  not  ap- 
pear that  the  delay  suffered  by  defendants  in 
obtaining  payment  for  all  the  machinery  sold 
to  tbe  purcliaser  was  caused  solely  by  the  con- 
troversy over  the  engine,  defendants  were  noC 
entitled  to  recover  either  interest  on  their  claim 
against  the  purchaser,  costs  incurred  In  the 
suit  against  than,  or  their  attorney's  fees  paid 
therein. 

2.  Saue— Remedies. 

Where  an  engine  wsa  sold  with  a  warranty 
of  suitableness,  on  discovering  the  breach,  the 
purchaser  was  entitled  to  retain  tbe  goods  and 
plead  a  breach  of  the  warranty  as  an  offset  to 
an  action  by  the  seller  for  the  price. 

[Ed.  Note. — For  cases  in  poinL  see  ToL  43. 
Cent  Dig.  Sales,  H  1214,  1218.] 

3.  SAMKH-SBrrUCUEIfT. 

Where,  after  it  was  discovered  that  an  en- 
gine sold  under  a  warranty  of  suitableness  was 
defective,  plaintiff  supplied  a  new  governor,  and 
granted  a  credit  on  uie  belief  that  such  gov- 
ernor would  remedy  all  defects  in  the  working 
of  tbe  engine,  which  proved  not  to  be  true,  the 
nantinr  of  such  creut  did  not  relieve  plaintiff 
from  liabili^  for  future  damages  resulting  from 
an  ^ort  to  use  the  engine. 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  J.  O.  B.  Hebbard, 

Judge. 

Action  by  the  Erie  City  Iron  Works  against 
Henry  L.  Tatnm  and  others.  From  an  order 
denying  plaintllTa  motion  tor  a  new  trial,  it 
appeals.  Reversed. 

EL  B.  Young,  for  appellant  J.  P.  Lang^ 
home,  for  respondents. 

HALL,  J.  Plaintiff  brought  an  action  In 
1896  against  defendant  wherein  it  alleged 
that  defendant  was  indebted  to  plaintiff  in 
the  sum  of  9736  f«  one  No.  9  Economic 
boiler,  sold  to  defendants  by  i^ntiff  Jan- 
uary 26,  189&  Defendants  answered,  and^ 
besides  denying  said  indebtedness,  set  up  a 
counterclaim.  In  the  counterclaim,  after  al- 
leging tbe  copartttwship  of  defendants,  and 
that  plaintiff  was  a  corporation  of  the  state 
of  Pennsylvania,  engi^ed  in  the  manufacture 
and  sale  of  steam  engines,  defendants  al- 
leged: "&}  Tbat  on  or  about  the  3l8t  day  of 
August  188S,  defendants  purchased  of  plains 
tiff,  and  plaintiff  sold  and  delivered  to  de- 
fendants, a  so-called  automatic  cut-off  steam 
engine  for  the  sun  ttf  $867.  which  said  pur- 
chase price  defendants  paid  plaintiff,  and 
defendante  also  paid  f  120  freightage  on  said 
engine  at  time  of  Its  purchase,  from  Erie, 
Pennsylvania,  to  the  Pacific  coast  (4)  That 
defendants  ordered  said  ent^Lae  of  plaintiff, 
and  purchased  the  same  as  a  steam  engine 
that  should  be  reasonably  fit  for  the  pur^ 
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pose  of  operating  and  nuinlag  machinery, 
and  plaintiff  fnmlBhed  the  same  to  defraid< 
anU  as  a  ateam  engine  reasonably  fit  for 
rach  purpoee,  and  plaintiff  did  fnrUiermore 
expreesly  warrant  that  aald  en^e  would 
pK4;»erly  and  ^lectiTCly  <q>erate  madilaery; 
and  defendants  purchased  said  engine  of 
plaintur,  relying  upon  and  solely  by  reason 
of  said  Implied  and  expi-ess  warranties  that 
the  same  shoold  be  reasonab^  fit  for  oper- 
ating machinery,  and  that  It  would  pnq^ly 
and  effectively  operate  machinery."  Then 
follows  an  allegation  of  the  breach  of  war- 
ranty and  of  damage  to  defendants  In  the 
som  of  f97T.  The  court  made  Its  findings, 
and  among  other  things  found  tiiat,  by  rea* 
son  of  the  failure  of  the  engine  to  perform 
la  a  proper,  efficient,  and  reasonable  manner 
the  work  ranning  machlnei^,  defendants 
have  been  damaged  as  of  date  January  31, 
1S82,  In  the  sum  of  f8S3,  and  ordered  Judg- 
ment for  defendants  for  $361,  "the  ssme  be- 
ing the  csoess  of  the  damages  $883,  with  In- 
terest titereon  at  7  per  cent,  per  annum  from 
the  81st  day  of  January,  1892,  to  date  hereot 
ova  and  above  the  sum  of  f  TSS  claimed  In 
plaintiff's  complaint,  with  Interest  tbererai 
from  the  S&th  day  of  January,  18^,  to  date 
hereof."  Plaintiff  moved  for  a  new  trial, 
and  this  aiveel  Is  from  the  order  denying  Its 
said  motion. 

Appellant  spedfles  insufficiency  of  the  evi- 
dence to  justify  the  finding  as  to  damages 
above  quoted;  and,  as  we  think  a  new  trial 
must  be  granted  on  tiUs  ground,  we  will  first 
dispose  oC  the  aiKStlon  thus  presented.  At 
tbe  trial  no  question  was  made  as  to  the 
fsct  tiiat  defendants  owed  plaintiff  (736  for 
tbe  bf^er,  and  the  <mly  real  contention  was 
as  to  tbe  counterdalm  set  up  by  defendants 
against  plaintiff.  The  engine  was  purchased 
by  defendants  of  plaintiff  in  1888,  and  by  de- 
fendants sold*  vltb  other  things,  to  Olenn  & 
Handley,  at  Dalles  City,  Or^  tot  the  pur- 
pose of  running  an  electric  light  and  poww 
plant,  and  on  a  warranty  such  as  had  been 
given  them  by  plaintiff.  It  did  not  work  sat- 
Isfactwlly,  and  plaintiff  supiOled  a  new  gov- 
einra,  and  In  December,  1880,  plaintiff  gave 
defendants  credit  for  a  bill  of  oqjiense  of 
$247.65  incurred  <m  the  engine  and  $27.58 
freight  paid  by  defendants  on  the  new  gov- 
ernor. Tbe  evidmce  shows,  without  contra- 
diction, that  the  engine  still  did  not  i^clent> 
ly  or  propwly  operate  tbe  tiectrlc  light  plant; 
and  finally.  In  1881,  defendants  sued  Glenn  A 
Handley  for  the  balance  alleged  to  be  due  ou 
th^  original  bill  of  upwards  of  $4,GO0  for 
material  furnished  for  tbe  electric  light  plant, 
and  01«m  &  Handle  answered,  and,  besides 
during  any  Indebtedness  on  the  claim  sued 
on,  set  up  a  counterclaim  of  damages  In  a 
laxge  sum  growing  out  of  the  Imperfections 
of  the  said  engine^  This  suit  was  compro- 
mised In  January,  1882,  by  an  allowance  or 
dednctim  of  the  sum  of  $218  made  to  01«m 
ft  Handley  1^  the  defendants  in  this  acti<m. 
We  think  tba^  as  to  this  dedqctioa  of  $218, 


the  evidence  may  be  fairly  said  to  show  that 
tt  was  made  on  account  of  damages  and  ex* 
imises  to  which  Olenn  &  Handley  had  beoi 
put,  subsequent  to  the  first  allowance  here- 
tofwe  referred  to  by  reason  of  the  Imperfec- 
tions of  the  englnow  Shortiy  a.tter  this  com- 
promise defendants  sent  a  hill  to  plaintiff 
for  $319.  being  the  $218,  plus  $100,  paid  their 
attorney  In  the  matter  of  said  suit  This  bill 
plaintiff  refused  to  allow  or  pay,  and  the 
mattw  was  allowed  to  rest  until  tbe  present 
suit 

On  the  trial  of  this  case  the  only  evidence 
as  to  the  amount  of  damage  suffered  by  de- 
fendants by  reason  of  tbe  breach  of  war- 
ranty as  to  the  engine  vras  given  by  Mr. 
Tatum,  a  member  of  the  defendant  firm.  He 
said:  "The  damages  that  my  firm  sustained 
on  account  d^ects  In  tb»  engine  subse* 
quent  to  December  9,  1888"  (the  date  of  tbe 
first  bill  of  expense,  which  had  been  paid> 
"was  $318,  tor  which  we  sent  In  a  claim. 
That  was  composed  of  $100  tox  attorney's 
fees  to  Woodward  ft  Woodward  In  the  suit 
that  we  brought  against  Qlean.  ft  Kuidley, 
which  was  comprondsed;  and  tbm  thae 
was  $28  court  costs.  There  was  $100  attoiv 
ney's  fees,  and  $218  allowed  on  our  bill. 
That  claim  of  $310  did  not  Include  the  trel^t 
of  $120  paid  by  us  on  tiie  autnuatlc  cutoff 
aa^jis,  nor  the  $ao  court  costs,  nor  Interest 
<m  our  claim  against  Olom  ft  Handley  In 
the  sum  of  $644."  The  sum  of  $218.  plus 
$100  atttHitc^s  fees,  plus  $20  court  costs, 
Tlim  $644  Interest;  amounts  to  $888,  which. 
It  will  be  observed.  Is  the  amount  of  dam- 
ages found  tbe  court  as  of  date  January 
31, 1882.  There  was  also  read  In  evidence  a 
communication,  under  date  January  28,  JSOZ, 
from  tiie  attomsys  ot  l^tnm  ft  Bowen  (de- 
fendants herein)  In  the  snlt  against  Gtenn  ft 
Handley,  purporting  to  show  the  loss  of 
Tatum  ft  Bowen  on  the  conq^omlse.  In 
which  they  say: 

The  expenses  of  lult  and  first  coats  ot 

oourtrrr;.  $20  00 

Attom^'s  fees    100  00 

Discotmt  allowed  defendant  on  settle- 

meot    218  00 

Making  total   $338  00 

To  this  eum  should  be  added  interest 
on  principal  sum  for  2  years  10 
months  at  l^al  rate  of  interest,  8 
per  cent,  per  amounting  to. .    644  00 

Making  totatloes   $883  00 

^nils  statement  of  the  atttwneys  for  defend- 
ants, made  to  defendants,  is  not  evldratce 
against  the  plaintiff,  and  only  serves  to  make 
clear  the  basis  upon  which  the  court  fixed 
the  amount  of  damages.  The  sum  of  $120, 
paid  by  defendants  as  freight  on  the  engine, 
cannot  be  considered  in  fixing  the  damage; 
few  It  Is  shown  that  defendants  sold  tbe  en- 
gine to  Glenn  &  Handley  as  part  of  an  elec- 
tric plant  before  any  defect  was  discovered 
In  the  engine,  and  undoubtedly  charged  for 
the  engine  such  price  as  they  thought  reason- 
able, and,  upon  final  setUemoit  of  their  bill 
against  Glenn  ft  Handley  the  only  deduction 
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claimed  to  have  been  made  from  their  bill 
on  account  of  this  engine  was  the  som  of 
¥219.  Nevertheless  the  court  fixed  their  dam- 
ages at  the  sum  of  f8S8,  erideotly  adding  to 
the  «218.  deducted  their  bUl,  the  $100 
attorney's  fees,  f20  court  costs,  and  ¥544 
Interest  on  defendants*  total  claim  against 
Glenn  &  Handley.  The  bill  of  defendants 
against  Glenn  &  Handle  taidnded  many 
things  besides  this  «iglne,  and  amounted 
originally  to  upwards  of  ¥4t600,  and  at  the 
time  of  the  bringing  of  the  suit  to  over  |2,- 
000. 

The  ClTll  Ck>de  (sectfon  3813)  provides  that 
"the  detrlmoit  caused  by  the  breach  of  a 
warranty  of  the  quality  of  personal  xwoperty 
Is  deemed  to  be  the  access.  If  any,  of  the 
value  which  the  property  would  have  had  at 
the  time  to  wblch  the  warranty  referred,  If 
it  had  been  compiled  with,  over  Its  actual 
value  at  that  time."  Section  3314  provides 
that  '*the  detriment  caused  by  tiie  brea<A  of 
a  warranty  of  the  fitness  of  an  article  of 
personal  property  for  a  particular  purpose 
Is  deemed  to  be  that  which  ia  defined  by  the 
last  section,  together  with  a  fair  comprauta- 
tlon  for  the  loss  incurred  by  an  effort  In 
good  faith  to  use  it  for  such  purpose."  No 
evidence  was  given  as  to  the  actual  value  of 
the  engine,  but  all  the  evidence  of  damages 
was  directed  to  consequential  damages  or 
loss  incurred  by  an  effort  to  use  it  Speak- 
ing of  coiuequential  damages  In  cases  of 
breach  of  warranty,  the  court  said  In  Wilson 
V.  Beedy  (32  Minn.  230,  20  N.  W.  153):  '*The 
rule  as  to  thte  class  of  damages,  as  laid  down 
In  Hadley  t.  Baxendale,  9  Ezc3i.  341,  and 
approved  In  Paine  v.  Sherwood,  21  Minn.  225, 
and  In  Frobrelcb  Gammon,  2S  Minn.  470, 
481,  11  N.  W.  88,  is  that  such  damages  are 
recoverable  when,  from  the  circumstances 
of  any  particular  case,  they  may  reasonably 
hare  been  suiMKmed  to  have  been  contemplat* 
ed  by  the  parties,  when  making  the  contract, 
as  the  probable  result  of  the  breach."  The 
evidence  !n  this  case  does  not  show  that  the 
delay  in  paying  defendants*  bill  against 
Glenn  &  Handley  was  caused  solely  by  con- 
troversy over  the  ens^e;  bu^  if  it  did,  we 
do  not  think  that  such  loss  can  be  reasonably 
supposed  to  have  been  ccmtemplated  by 
plfUntltr  and  defradants  when  the  engine 
was  sold  by  plaintiff  to  defendants. 

We  have  been  cited  to  no  cose  where  attorn 
ney'B  fees  have  been  allowed  to  swell  dan> 
ages  In  cases  of  breach  of  warranty  on  sale 
of  personal  property;  but,  on  the  contrary, 
in  Oie  case  of  Begglo  v.  Bragglottl  (7  Cush. 
100),  dted  by  respondent,  It  was  held  that  in 
no  case  can  the  attorney  fee,  paid  by  the  first 
vendee  In  defending  himself  In  suit  brought 
by  bis  snbvendee,  be  allowed  to  swell  dam- 
ages against  the  original  vendor.  The  sylla- 
bos  in  this  last-mentioned  case  so  com^tely 
fits  the  case  at  bar  that  we  quote  It  in  full: 
"The  measure  of  damages,  in  an  action 
brought  for  n  breach  of  an  lm[died  warranty 
ot  the  genuineness  ot  an  article  sold  as 


opium,  is  the  value  of  an  article  correspond- 
ing to  the  warranty,  deducting  the  value,  If 
anything;  of  the  article  sold;  and  if  the  vm- 
dor  [vendee]  has  in  the  meantime  sold  the 
article  with  a  like  warranty,  the  sum  paid  on 
a  judffment  obtt^ned  agalnat  him,  in  an  octfoft 
broi^ht  &!/  his  vettdee  for  a  hreach  of  that 
tptaranty,  i*  prima  facte  evidence  of  the 
amouni  wMch  he  can  recover  of  hie  vendor; 
and  if  he  gave  notice  to  hie  vendor  of  the  com- 
mencement  of  that  action,  he  may  also  re- 
COV&-  hie  taxable  coete  Merein;  but  he  can  in 
no  case  recover  cotin«eI  feee  paid  for  the  de- 
fense thereof**  CThe  Italics  are  ours.)  The 
same  rule  Is  laid  down  as  to  taxable  costs  in 
a  similar  case  In  Coolidge  v.  Brigham,  6 
Uetc.  68.  In  this  case  it  is  not  shown  that 
defendants  gave  plaintiff  notice,  either  of  the 
suit  ^eg  brought  i«einBt  Glenn  &  Handley. 
or  of  the  counterclaim  set  up  Glenn  ft 
Handley.  Neither  the  Interest  on  the  prln- 
apal  of  d^endanto'  claim,  nor  the  costo  or 
attomey*8  fees,  should  have  been  induded  In 
the  damages  found;  and  the  finding  that  de- 
fendanto  were  damaged  in  the  sum  of  f888  Is, 
tiierefOr^  not  suppnted     the  evidence. 

It  is  urged  by  ai^lants  that,  -die  ei^ne 
having  been  retained  after  examination  and 
trial,  all  defects  were  waived,  and  no  action 
would  Ue  In  favor  of  defendants  on  account 
of  the  breach  of  warranty.  This  is  not  the 
law.  On  the  contrary,  one  buying  with  a 
warranty,  on  discovering  the  breach  of  war- 
ranty, may  either  return  tiie  goods  and  re- 
scind the  contract;  ot  he  may  retain  the 
goods  and  bring  an  action  tor  the  breadi  <A 
warranty,  or  plead  the  breach  as  an  offset  in 
any  action  brou^t  tnr  the  vendors  tor  the 
purchase  money.  Polhemw  v.  Helman,  46 
Cal.  67S.  Indeed,  tiie  various  authorities 
cited  by  aK>ellant  concede  this  to  be  tite 
rule. 

It  Is  also  urged  plalntifF  that  an  dam- 
ages arising  from  the  breach  of  warranty 
were  paid  l^  appellant  by  the  credit  given 
defMidante  shortiy  after  sui^ying  the  new 
governor.  We  do  not  think  that  this  cont«i- 
tiott  can  be  sustained.  It  is  probaUy  true 
that  it  was  believed  at  tiie  time  tiie  said 
credit  was  given  that  the  new  governor  had 
remedied  all  defscta  in  ttie  working  of  the 
engine,  but  this  proved  not  to  be  true.  Ap- 
pellani^  to  giving  the  credit,  made  a  payment 
which  It  was  l^^ly  bound  to  make,  and 
^ere  is  nothing  in  tiie  record  to  sustain  tiie 
proposition  that  tiiere  was  any  agreement 
express  or  Implied,  that  by  so  doii^  it  re- 
lleved  Iteelf  from  Uability  for  any  future 
damage  that  ndght  result  from  an  effort  to 
use  the  engine.  On  the  contrary.  It  is  quite 
evident  that  It  was  intended  that  Glenn  ft 
Handley  should,  after  receiving  the  new  gov- 
ernor, continue  the  use  of  the  engine.  They 
did  so,  and  were  put  to  much  expense  in  so 
doing,  for  which  defendanta  were  liable  to 
Uiem,  and  appellant  as  the  original  warrant- 
or to  defendanta. 

Practically  the  same  matter,  coupled  with 
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delay  in  preseuttog  claim  for  damages.  Is 
urged  by  appellant  as  an  entoppel;  but,  hav- 
ing; In  mind  the  relation  of  the  parties  (de- 
fendants bad  the  exclusive  right  to  handle 
on  this  coast  artMes  manufactured  by  ap- 
pellant, and  were  charged  'with  the  duty  to 
advance  Its  sales  and  trade  on  the  coast), 
we  see  nothing  in  the  case  to  work  an  estop- 
pel. Other  matters  urged  by  appellant  are 
disposed  of  by  what  we  have  said  on  the 
question  of  damages. 

Order  denying  motion  for  new  trial  la  re- 
versed. 

We  concur:  HABBISOX,  P.  J.;  COOP- 
ER, J. 


STATE  r.  HAMCOCE:. 
(Sapreme  Court  of  Nevada.  6,  1906.) 

1.  Cbiuinax.  Law— Fikdinq  of  Tbiai.  CbuBt 

— Conclusiveness. 

Where,  in  a  prosecution  for  crime,  defend- 
ant claimed  a  certain  witness  was  incompetent 
to  testify  because  she  was  his  common-law  wife, 
the  finding  of  the  trial  cotirt,  as  a  matter  of 
fact,  tbat  the  witneM  was  not  defendant's  wife 
was  conclusive  on  this  point. 

2.  Witnesses—  Competbhct— Coumon-Law 
Wife. 

Where,  in  a  prosecution  for  crime,  It  ap- 
peared that  a  woman  who  was  called  as  a  wit- 
ness against  defendant  had  lived  with  him  for 
a  number  of  years,  hut  had  never  been  married 
to  him,  and  was  during  all  the  time  the  wife 
of  another  person,  she  was  not  incompetent  to 
testify,  on  the  ground  that  she  was  defendant's 
common-law  wife. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  §  178.] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty. 

John  Hancoclc  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Geo.  W.  Keith,  for  appellant.  James  Q. 
Sweeney,  Atty.  Gen.,  for  the  State. 

FITZGERALD,  C.  J.  The  defendant  was 
convicted  In  the  district  court  In  and  for 
Lincoln  county  of  the  crime  of  murder  In 
the  first  degree,  and  subsequently  judgment 
of  death  was  by  said  court  pronounced  up- 
on him.  He  appeals  to  this  court  from  the 
said  judgment 

There  Is  no  regular  assignment  of  errors 
In  the  record  filed  here,  but  treating  the  two 
statements  of  errors  claimed  by  defendant, 
as  made  in  his  bill  of  exceptions  presented 
l>y  him  to  the  Judge  of  the  trial  court  for 
allowance  and  settlement,  as  p^formlng  the 
functions  of  an  assignment  of  errors,  two 
questions  arise  on  the  bill  of  exceptions  as 
settled  by  said  judge:  BMrst  did  the  trial 
court  err  In  the  admission  of  the  testimony 
of  the  witness  Mrs.  Gross?  and,  second,  did 
said  court  err  In  admitting  the  testimony  of 
the  witness  Archie  Gross? 

The  second  question  is  entirely  out  of  the 
case,  as  tbe  defendant's  counsel  admits,  be- 


cause no  exception  to  said  tesUmony  was 
taken. 

On  the  first  question,  the  bill  of  exceptions 
settled  and  allowed  by  the  said  judge  is  as 
follows:  "One  Mrs.  Kate  W.  Gross  was 
sworn  as  a  witness  on  behalf  of  the  prose- 
cution, and  testified,  among  other  things, 
that  sbe  met  the  defendant,  Hancock,  in 
1895,  and  went  to  live  with  him,  and  that  she 
was  then  a  married  woman,  having  a  hus- 
band named  Keen  living.  After  tbe  wit- 
ness bad  testified  to  various  occurrences  pri- 
or to  the  alleged  crime,  the  defendant's  coun- 
sel, T.  J.  Osbnm,  Esq.,  objected  to  the  wit- 
ness testifying  against  tbe  defendant;  al- 
leging that  the  witness  was  the  wife  of  tbe 
d^endant,  and  therefore  incompetent  to  tes- 
tify against  him,  and  asked  leave  to  examine 
her,  to  ascertain  wfaetbra'  or  not  she  was 
compet^t.  Such  leave  being  granted  by  the 
conrt.  the  said  wltnms.  on  ber  examination 
on  voir  dire.  In  answer  to  questions  by  de- 
fendant's and  plaintiff's  counsel,  testified: 
That  she  was  llTh:^  and  cohabiting  with  the 
defendant  at  the  time  tbe  allied  crime 
charged  in  tbe  indictment  was  committed; 
that  she  bad  lived  and  cohabited  with  Hie 
defendant  for  months  previous  to  the  al- 
leged crime  and  tor  months  afterwaid,  and 
that  in  most  places  at  whi<4i  d^endant  re- 
sided at  various  times  the  witness  passed  as, 
and  was  considered  as,  the  defendant's  wife, 
but  that  at  Sacramento,  Callf<xiila,  where 
she  went  to  live  with  the  defendant,  and 
while  living  with  him,  she  did  not  go  by 
the  name  of  Hancock,  but  by  the  name  of 
her  husband.  Keen,  to  whom  she  testified 
she  was  married  In  1892  In  Salt  Lake  City, 
Utah;  that  at  Perris,  California,  where  she 
and  Hancock  resided  for  some  time,  and 
where  Hancock's  mother,  brother,  and  sis- 
ter lived,  the  witness  passed  by  the  name  of 
Mrs.  Hancock,  but  that  everybody  there 
knew  she  was  not  Hancock's  wife;  that  In 
Milford,  Utah,  when  she  was  there,  after 
the  time  of  the  alleged  crime,  with  Hancock, 
and  where  she  had  friends  who  knew  her 
as  Mrs.  Keen,  she  went  by  the  name  of 
Keen;  and  that  In  Oregon,  where  she  and 
the  defendant  were  tor  some  months,  tbe 
defendant  passed  her  oft  as  his  sister;  and 
further,  that  she  never  said  she  would  be 
ti'ue  to  the  defendant,  and  never  was;  that 
sbe  could  not  tell  him  she  would  be  true  to 
him  when  she  hart  a  living  husband;  that 
she  passed  as  Hancock's  wife  In  various  pla- 
ces simply  to  avoid  the  shame  of  being 
known  as  bis  mistress;  and  fnrther,  tbat  ahe 
never  agreed  or  promlBed  to  marry  Hancock 
or  to  be  his  wife,  and  that  she  never  ex- 
pected to  be  his  wife,  because  she  was 
never  divorced  from  her  husband,  Keen. 
Thereupon  the  coiu"t  found  that  the  wit- 
ness Mrs.  Kate  W.  Gross  was  not  the  wife 
of  the  defendant,  and  not  Incompetent  to 
testify  against  him,  and  overruled  the  de- 
fendanf  B  objection  to  her  testlfyiog  further. 


Digitized  by  Google 


9« 


82  PACIFIO  BEPOHTEB, 


iNCT. 


to  which  ruling:  defendant  by  his  connsel 
took  an  raceptlon." 

The  defendant  presented  to  the  trial  judge 
what  be  denominated  "Statement  to  Act  as 
Bin  of  ExcepUons."  The  trial  Judge  refused 
to  allow  the  statement  as  the  bill  of  excep- 
tions, giving  his  reasons  therefor  as  fol- 
lows: "Which  so-called  'Statement  to  Act 
as  Bill  of  Exceptions'  has  been  found  by 
me  to  be  Incorrect  in  the  following  particu- 
lars: •  •  •  In  alleging  that  the  witness 
Mrs.  Gross  testified  that  said  witness  was 
considered  and  accepted  as  appellant's  (de- 
fendant's) wife  by  the  community  In  which 
appellant  (defendant)  resided  at  Tarlous 
times  and  at  the  time  charged  In  the  Indict- 
ment, when  In  fact  said  witness  testified 
that  there  were  several  places  In  which  she 
and  the  defendant  resided  where  she  was 
neither  considered  nor  accepted  as  his  wife. 
(3)  In  uot  stating  aufflcieutly  the  evidence 
upon  which  the  court  ruled  that  the  witness 
Mrs.  Gross  was  not  Incompetent  to  testify, 
to  which  ruling  the  exception  was  taken.** 
The  defendant  claimed  that  the  witness 
Mrs.  Gross  was  his  common-law  wife,  and 
that  she  should  not  have  been  allowed  to 
testify  against  him  without  his  consent 
This  is  what  he  claims  as  reversible  error. 

The  question  whether  or  not  she  was  his 
common-law  wife  was  one  for  the  trial  court 
to  determine,  before  admitting  hec  as  a  wit- 
ness against  the  defendant  over  the  objec- 
tion of  defendant.  It  will  be  perceived  from 
the  hill  of  exceptions  settled  and  allowed  by 
the  court  on  this  point  that  the  trial  judge 
found  as  a  fact  that  she  was  not  the  de- 
fendant's common-law  wife;  and,  as  the 
record  stands  in  this  court,  this  fact,  so 
found,  would  determine  the  case  against  the 
defendant  But  Inasmuch  as  the  life  of  a 
human  being  is  Involved  in  the  matter,  we 
have  read  with  care  the  whole  proceedings 
at  the  trial,  Including  the  testimony  of  the 
witnesses,  both  that  given  touching  the  ques- 
tion of  admissibility  and  that  given  after 
being  ruled  admissible,  although  these  pro- 
ceedings are  filed  here  wltb  no  other  authen- 
tication than  the  catiflcate  of  the  shorthand 
reporter,  who  was  sworn  to  take  down  and 
report  the  matter,  that  they  were  taken  and 
reported  correctly. 

We  do  not  deem  It  necessary  to  qnote  or 
substantially  state  the  testimony  given  on 
the  question  raised,  t(yr  undoubtedly  the  tes- 
timony showed  that  Mrs.  Gross  was  not  de- 
fendant's common-law  wife.  She  emphat- 
ically stated  she  was  not,  but  was  at  all 
times  that  she  was  living  with  him  the  law- 
ful wife  of  another  man,  and  that  the  rela- 
tion that  existed  between  her  and  the  de- 
fendant was  meretricious  and  adulterous. 
She  further  testified  that  at  the  time  she 
was  testifying  against  the  defendant  she 
was  the  wife  of  a  man  other  than  the  de- 
fendant, to  wit,  Mr.  Gross,  she  having  mar- 
ried Mr.  Gross  since  her  relations  with  ttie 
defendant  had  ceased;  ba  previous  bus* 


band.  Keen,  having  died  before  her  mar- 
riage with  Mr.  Gross.  The  defendant's  owq 
testimony  shows  that  the  witness  Mrs. 
Gross  was  not  his  common-law  wife.  The 
defendant  testified  that  be  and  the  witness 
Mrs.  Gross  were  not  legally  and  lawfully 
married,  but  that  they  had  intended  at  some 
future  time  to  be  legally  and  lawfully  mar- 
ried. Under  the  foregoing  circumstances, 
there  was  no  error  In  the  admission  of  the 
testimony  of  the  witnesa  Upon  this  doc- 
trine the  following  authorities  are  cited: 
Dennis  v.  Crittenden,  42  N.  Y.  542;  People 
V.  Schoonmaker.  119  Mich.  242,  77  N.  W. 
S34;  Clark  v.  Illinois,  178  HI.  37,  52  N.  E. 
857;  Johnson  v.  State,  95  Ga.  499,  22  S.  E. 
639;  Wyre  v.  State,  95  Ga.  460,  22  S.  E. 
273;  Cartwrlght  v.  McGowan,  121  111.  389, 
12  N.  E.  737,  2  Am.  St  Rep.  105;  Hebble- 
walte  V.  Hepworth,  96  III.  126;  Stolz  v. 
Doering,  112  III.  234;  Foster  v.  Hawley,  8 
Hun,  71;  Duncan  v.  Duncan,  10  Ohio  St 
181;  Williams  v.  Williams,  46  Wis.  464,  1 
N.  W.  98,  32  Am.  Rep.  722;  Janes  v.  Janes, 
6  Blackf.  141;  Reeves  v.  Reeves,  54  111.  332; 
Drummond  v.  Irish,  52  Iowa,  41,  2  N.  W. 
622;  Glass  v.  Glass,  114  Mass.  563;  Mar- 
tin's Heirs  V.  Martin,  22  Ala.  86;  Tefft  t. 
Tefrt  35  Ind.  44;  SO  Am.  &  Eng.  Enc.  of 
Law,  991;  2  Kent,  70. 

Ttiere  was  no  error  In  this  ruling  of  the 
court.  This  appeal  has  no  merit,  and  It 
would  seem  that  the  only  object  of  it  was 
for  delay. 

The  judgment  of  the  trial  court  la  affirmed. 


POWELL  V.  NBTADA.  G.  &  O.  BY. 
(Supreme  Court  of  Kevada.  S^t  6,  1905.) 

1.  Appeal— Reheabi  NO. 

QueatioDS  not  raised  on  the  original  hear- 
ing will  not  be  considered  on  the  rehearing. 

[Ed.  Note. — For  casra  in  point,  see  voL  8» 
Cent.  Dig.  Appeal  and  Error,  S  3221.] 

2.  Same— Statute  Enacted  After  HUanre. 

If  a  judgment  was  correct  at  the  time  it 
was  rendered,  and  was  properly  affirmed  at  the 
time  it  was  passed  upon  by  the  Supreme  Court, 
the  propriety  of  its  decision  cannot  be  affected 
on  rehearing  by  a  statute  passed  after  the  de- 
cision on  appeal. 

[Ed.  Note.— Fw  eases  bi  point  see  vol.  & 
Cent.  Dig.  Appeal  and  Error,  f  3223.] 

3.  Negligence  —  FBiOHTSNiNa    Hobses  — 
Steam  Whistle. 

In  an  action  for  personal  injuries  cansed 
by  a  fall  frtna  a  cart,  resulting  from  plaintiffs 
horse  being  frightened  by  a  steam  whistle  In 
defendant's  railroad  shops,  an  instruction  that 
there  is  a  distinction  between  the  nature  of  a 
locomotive  whistle  and  a  stationary  whistle  tor 
the  purpose  of  notice  only;  the  former  b^ng 
necessary  for  the  purpose  of  frightenioK  ani- 
mals off  the  track,  etc.,  so  that  its  usefulness 
depends  on  the  alarming  and  frightening  char- 
acter of  the  noise  it  makes,  while  with  respect 
to  the  latter  there  is  no  necesssity  for  con- 
structing or  operating  them  so  as  to  alarm  an 
animal  of  ordmary  gentleness,  so  that  any  un- 
necessary alarming  or  frightening  nse  of  them 
is  wrongful,  was  proper. 
^  [Ed.  Note. — Fw  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  f  31.] 
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On  Betaearlng.  Affirmed.  For  former  opin- 
ion, see  78  Fac.  078. 

TALBOT,  J.  Tbe  decision  of  this  court 
herein  was  rendered  December  24,  1905,  78 
Pac  978.  A  petition  for  rehearing  was  filed 
January  23,  1906.  The  order  granting  the 
rehearing  did  not  limit  the  purpose  tor 
which  the  rehearing  might  be  had,  although 
the  main  inducem^t  for  granting  one  was 
the  statement  in  the  petition  that  this  court 
had  omitted  to  particularly  consider  In  Its 
opinion  pialntifTs  Instruction  No.  10,  tbe  giv- 
ing of  which  to  the  Jury  Is  said  by  the  ap- 
pellant to  be  the  basis  of  one  of  Its  main  as- 
sertions that  the  district  court  erred.  The 
briefs  and  the  arguments  on  rehearing,  pre- 
sented last  April  and  May,  covered  the  con- 
tentions previously  advanced  and  more,  and 
have  gone  beyond  the  petition  Itself,  and 
further  than  the  quratlons  Involved  on  the 
appeal.  It  is  now  urged  that  under  tbe  stat- 
ute approved  February  20,  1905,  p.  33,  c.  21, 
purporting  to  amend  section  197  of  the  Civil 
Practice  Act,  and  which  was  passed  after 
the  determination  of  the  appeal  and  after 
the  filing  and  granting  of  the  petition  for  re- 
hearing, this  court  ought  to  remand  the  case, 
because  It  does  not  appear  that  tbe  Judg- 
ment Is  supported  by  a  fair  preponderance 
of  the  evidence.  In  opposing  this  contention 
the  validity  of  the  amendment  is  assailed 
by  respondent  As  Indicated  in  the  opin- 
IfHi,  the  evidence  Is  ample  to  support  the 
verfllct  under  the  statute  as  it  stood  before 
the  passage  of  this  late  act.  Following  tbe 
luaal  precedent,  the  constitutional  questions 
advanced  by  counsel  will  not  be  considered, 
when  their  adjudication  is  not  necessary  for 
a  proper  determination  of  the  cause.  The 
attorney  for  respondent  asserts  that  ques- 
tions which  were  not  raised  on  the  original 
hearing  will  not  be  considered  on  rehearing, 
and  cites  the  f(rilowlng  cases  so  holding: 
Schafer  r.  Schafer,  93  Ind.  586;  Manor  v. 
Jay  County,  137  Ind.  867,  34  N.  B.  959,  36 
N.  B.  1101;  Tubbeslng  y.  Burlington,  68 
Iowa.  605,  24  N.  W.  514,  28  N.  W.  19;  Ooode- 
now  V.  Litchfield,  59  Iowa,  226,  9  N.  W.  107, 
13  N.  W.  86;  Minneapolis  Trust  Co.  v. 
Eastman,  47  Minn.  301,  50  N.  W.  82,  930; 
Mount  V.  Mitchell,  82  N.  T.  702;  Kellogg  v. 
Cochran,  87  Cal.  192,  25  Pac.  677,  12  L.  R.  A. 
104;  San  Francisco  v.  Pacific  Bank,  89  Cal. 
23,  26  Pac.  615,  835;  Marine  Bank  v.  National 
Bank,  59  N.  T.  73,  17  Am.  Rep.  806.  Other 
det^slons  sustaining  this  rule  are:  Jackson- 
ville, T.  &  K.  R.  Co.  V.  Peninsular  Co.,  17 
L.  R.  A.  33,  66,  27  Fla.  1,  157,  9  South.  661; 
Cloud  V.  MalTin,  108  Iowa,  52,  75  N.  W.  645, 
78  N.  W.  791,  45  L.  R.  A.  209;  McDermott  v. 
Iowa  Falls  R.  Co.,  86  Iowa,  180,  52  N.  W. 
181;  Farrell  v.  Plngree,  5  Utah,  530,  17 
Pac.  453;  EvansvIIIe  v.  Senhenn,  151  Ind. 
42,  47  N.  E.  634,  51  N.  E.  88,  41  L.  R.  A.  734, 
68  Am.  St  Rep.  218;  Payne  v.  Treadwell.  16 
Cal.  247;  Dougherty  v.  Henarle,  49  Cal.  686; 
Lake  Erie  R.  R.  Co.  t.  Qrlffln  (Ind.  ^p.)  67 
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N.  E.  722;  Lybarger  v.  State,  2  Wash.  St 
552,  27  Pac.  449, 1029;  Tolman  Go.  v.  Bower- 
man,  6  S.  D.  206.  60  N.  W.  751;  BoMnson  v. 
Allison,  97  Ala.  596,  12  South.  382,  604; 
Florida  Nat  Bank  v.  Ashmead,  23  Fla.  391, 
2  South.  657,  665;  Weld  v.  Johnson  Mfg.  Co., 
84  Wis.  537,  54  N.  W.  835,  998;  Moore  v. 
Beaman,  112  N.  C.  658,  17  S.  E.  676;  Hud- 
son V.  Jordon,  110  N.  C.  250,  14  S.  E.  741; 
Western  News  Co.  v.  Wllmarth,  34  Kan. 
254,  8  Pac.  104;  Chamberlain  v.  N.  B.  B.  It, 
41  S.  C.  399,  19  S.  E.  743,  996,  25  L.  R.  A. 
139,  44  Am.  St  Rep.  717;  Conlter  v.  Portland 
Trust  Co.,  20  Or.  469,  26  Pac.  565,  27  Pac. 
266;  Mercliants'  National  Bank  v.  Green- 
hood,  16  Mont.  395,  41  Pac.  260,  851;  Cincln- 
nati  V.  Cameron,  33  Ohio  St.  336;  Hatto  v. 
Brooks,  33  Miss.  575;  Broom's  Succession, 
14  La,  Ann.  67;  Ryerson  v.  Bldred.  18  Mich. 
490;  Hayne,  New  Trial  and  Appeal,  879; 
Beck  V.  Thompson,  22  Nev.  421,  41  Pac.  1. 
As  illustrative  of  this  doctrine,  we  quote  a 
few  extracts  from  some  of  these  opinions: 
Manor  v.  Board,  137  Ind.  394,  36  N.  E.  1101: 
"Questions  waived  by  silence  of  the  original 
brief  cannot  be  presented  to  this  court  on  a 
petition  tor  rehearing.  Fleetwood  v.  Brown, 
109  Ind.  567,  9  N.  B.  352, 11  N.  E.  779;  Union 
School  TP.  V.  First  Nat  Bank,  102  Ind. 
464,  2  N.  B.  194;  Thomas  v.  Mathls,  92  Ind. 
560."  Goodenow  v.  Litchfield:  "We  feel 
constrained  to  hold  that  after  a  cause  has 
been  submitted,  determined,  and  a  rehearing 
granted.  It  is  too  late  to  raise  for  the  first 
time  such  a  vital  question  as  that  now  made 
In  the  argument  filed  in  aid  of  the  petition 
for  rehearing;  the  same  not  being  filed  as  a 
matter  of  right  but  simply  as  a  matter  of 
grace  and  favor  of  the  court."  Kellogg  v. 
Cochran:  "We  have  decided — and  with 
manifest  prc^riety — ^that  we  will  not  grant 
a  rehearing  in  ot^er  to  consider  points  not 
made  in  tbe  argument  upon  which  the  case 
was  originally  submitted."  Schafer  v. 
Schafer:  "The  appellant.  In  order  to  avail 
himself  of  a  question  upon  which  to  secure 
a  judgment,  must  present  that  question  In 
his  brief  upon  the  original  submission." 
The  Supreme  Court  of  Florida  In  Jackson- 
ville, T.  &  K.  R.  Co.  V.  Peninsular  Co.:  "The 
proper  function  of  a  petition  for  rehearing 
is  to  present  to  us  any  omission  or  cause  for 
which  our  Judgment  is  supposed  to  be  erro- 
neous. No  new  ground  or  position  not  taken 
in  the  argument  submitting  tbe  caufie  can  be 
assumed."  Payne  v.  Treadwell:  "The  sec- 
ond ground  upon  which  a  rehearing  Is  askerl 
was  not  taken  In  the  argument  or  In  any  of 
the  briefs  of  counsel.  It  Is  too  late  to  urge 
It  now  for  tbe  first  time  after  the  case  has 
been  considered  upon  the  points  to  which 
tbe  attention  of  the  court  was  called,  and  a 
decision  has  been  rendered."  We  under- 
stand tbat  appellant  by  citing  Beck  v. 
Thompson,  concedes  this  to  be  the  practice, 
and  suggests  tbat  It  ought  not  to  apply  to  a 
matter  tbat  could  not  have  been  advanced  or 
waived  at  the  time  of  the  first  argument 
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We  have  cited  more  cases  to  show  the  uni- 
formity of  the  rule,  as  a  stronger  reason  tot 
not  departing  from  it. 

If  the  Judgment  of  tbe  district  court  and 
our  opinion  on  appeal  were  correct  at  the 
time  they  were  made,  they  cannot  be  In- 
validated  on  rehearing  by  this  statute,  passed 
snbsequently,  even  if,  for  tbe  purposes  of  the 
argument,  its  constitutiouallty  be  conceded. 
It  Is  manifest  that  the  rehearing  was  not 
granted  for  that  purpose. 

The  instruction  which  we  have  mentioned 
as  being  under  Bpeeial  objection  Is  as  fol- 
lows: "No.  10.  The  jury  is  Instructed  that 
the  law  distinguishes  the  necessary  nature 
of  a  locomotive  whistle  from  that  of  a  sta- 
tionary whistle,  intended  for  the  purpose  of 
notice  only;  that  locomotive  whistles  are 
necessary,  among  other  purposes,  for  the 
purpose  of  frightening  animals  off  the  track, 
and  to  give  notice  of  the  approach  of  trains 
to  persons  about  to  cross  the  track  at  such 
a  distance  that  the  bell  cannot  be  heard  or 
the  trains  readily  observed;  and  that  in 
these  and  other  cases  their  use  upon  rail- 
roads is  both  sanctioned  and  required  by 
law;  and  that  In  such  cases  tbe  usefulness 
of  tbe  whistle  depends  upon  the  alarming 
and  fi'ightening  character  of  the  noise  It 
makes,  and  one  of  the  purposes  for  which  It 
Is  used  is  to  frighten  and  to  alarm.  But 
the  court  Instructs  the  Jury  the  rule  Is  dif- 
ferent In  respect  to  stationary  whistles.  In- 
tended for  notice  only,  and  that  if  used,  if 
there  is  no  necessity  for  constructing  or  op- 
erating them  In  such  a  way  as  to  alarm  or 
frighten  any  person  or  animal  of  ordinary 
gentleness,  any  unnecessary  alarming  or 
frightening  use  of  them.  If  productive  of  In- 
Jury  to  another,  is  wrongful,  and  the  propri- 
etors should  be  bolden  respcmslble  for  the 
injury."  That  this  instruction  draws  a  cor- 
rect distinction  Is  at^arent  upon  its  face. 
The  right  of  the  appellant  to  maintain  its 
shops  within  the  city  limits,  and  to  use  such 
a  whistle  as  will  not  endanger  people  trav- 
eling on  the  street,  for  the  purpose  of  call- 
ing, dismissing,  or  notifying  Its  employes,  is 
not  assailed  or  denied.  That  the  company 
may  operate  its  machinery  with  all  necessa- 
ry fixtures  and  appliances  Is  conceded,  but 
this  right  must  be  exercised  with  reasonable 
care,  and  so  as  not  to  injure  or  Imperil  the 
safety  of  others.  Streets  are  for  the  use  of 
the  public  for  travel  and  transportation. 
The  harm  and  damage  lies  in  the  sounding 
of  a  whistle  of  unusual  and  unnecessary  loud- 
ness and  discordance  in  such  proximity  to  a 
frequented  thoroughfare  as  to  frighten 
horses  of  ordinary  gentleness  when  right- 
fully driven  there.  Locomotive  whistles  are 
usually  blown  at  long  distances  from  cross- 
ings, to  warn  and  alarm  before  the  bell  can 
be  heard.  When  nearing  tbe  track,  pet^le 
with  teams  are  generally  on  the  alert  with 
ear  and  eye  to  detect  the  whistle,  noise,  or 
coming  of  trains,  and  on  their  approach 
dther  turn  away,  or  have  their  horses  under 


tighter  rein  and  better  control  than  Is  usual 
or  is  to  be  expected  or  i-equlred  when  driv- 
ing at  other  places.  In  traveling  tlie  street 
away  from  crossings,  drivers  are  not  so  lia- 
ble to  expect  and  guard  against  the  fright- 
ening of  horses  by  whistles  of  exceptional 
volume  and  discordance^  If  tbe  use  of  such 
be  proper  on  locomotlvra,  as  we^l  as  of  fog 
horns  at  lighthouses,  It  Is  not  necessary  to 
maintain  either  on  stationary  engines  so 
near  to  the  street  as  to  endanger  people 
driving  horses  of  ordinary  gentleness.  There 
Is  a  place,  as  well  as  a  time,  for  everything 
under  the  sun.  Whether  the  appellant  main- 
tained and  blew  a  whistle  that  was  nnnec- 
essarily  alarming,  and  a  menace  to  defend- 
ant's right  to  drive  an  ordinarily  gentle  horse 
along  tbe  highway  undisturbed,  and  which 
occasioned  the  accident  and  injury  he  sus- 
tained, were  questions  of  fact  for  the  Jury. 
Topeiia  Water  Co.  v.  Whiting.  58  Kan.  642, 
50  I'ac.  877,  39  L.  R.  A.  90;  Hill  v.  P.  R.  R. 
B.  Co.,  55  Me.  441,  92  Am.  Dec.  601.  In  the 
latter  case  the  court  said:  "Tbe  whistle 
seems  to  be  particularly  adapted  to  give  no- 
tice of  the  approach  of  trains  to  a  crossing  of 
a  highway.  Tbe  object  then  is  to  warn  all 
persons  of  such  approach  in  season  to  en- 
able them  to  stop  at  a  safe  distance,  and 
thus  avoid  the  risk  of  collision  and  of  alann 
to  horses."  To  make  the  instruction  law  It 
was  not  necessary  for  any  other  court  or  Leg- 
islature to  have  approved  a  similar  one.  As 
new  conditions  and  circumstances  arise  In 
tbe  affairs  of  men,  decisions  based  on  reason 
and  Justice  must  be  made  and  promulgated 
to  meet  tbem.  This  theory  and  elasticity 
has  long  been  the  boast  of  the  common  law. 
By  way  of  Illustration  and  comparison,  the 
court  assumed  and  stated  that  the  purpose 
of  locomotive  whistles  was  to  frighten  and 
alarm — a  matter  of  common  knowledge,  and 
of  which  proof  was  not  necessary,  as  claim- 
ed by  counsel.  Still  urging  that  the  district 
court  erred  in  admitting  evidence  that  anoth- 
er horse  had  been  frightened  at  a  different 
time  by  tbe  blowing  of  tbe  whistle,  appellant 
bi-ings  to  our  attention  the  case  of  Cleveland 
Ry.  V.  Wynant,  114  Ind.  525,  IT  N.  E.  118. 
5  Am.  St.  Rep.  614.  In  which  admission  of 
proof  that  other  horses  had  shied  at  freight 
cars  on  the  crossing  was  held  to  be  error. 
This  decision  has  been  criticised  as  a  refu- 
tation of  Its  own  reasoning,  and  Is  not  In  ac- 
cord with  tbe  weight  of  authority.  In  addi- 
tion to  Knight  V.  Goodyear  Co.,  38  Conn. 
442.  cited  in  the  opinion,  numerous  cases 
hold  that  the  fact  that  other  horses  were 
alarmed  or  shied  has  a  tendency  to  show  the 
frightening  character  of  the  object,  and  these 
decisions  also  indicate  the  liabdUty  for  dam- 
ages resulting  from  accidents  arising  under 
circumstances  similar  to  those  existing  here. 
In  HiU  V.  Portland  &  K.  R.  Co.,  55  Me.  440, 
92  Am.  Dec.  601,  plaintiff,  driving  a  quiet 
horse,  stopped  near  the  crossing  because  the 
train  was  at  the  depot,  the  engine  being  only 
15  or  20  feet  from  the  bigbway,  and  he  did 
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not  think  it  prudent  to  pass.  The  engineer, 
according  to  the  custom  on  the  road,  sound- 
ed tiie  whistle  twice  very  sharply  and  briefly. 
The  horse  suddenly  turned,  and  threw  the 
plaintiff  out  of  bis  carriage.  The  company 
was  held  liable  for  his  injuries.  Proof  that 
the  sounding  of  the  whistle  had  a  similar  ef- 
fect on  other  hoi'ses  was  received  to  show  its 
tendency,  and  the  maxim,  "So  use  your  own 
proijerty  as  not  to  Injure  the  rights  of  anoth- 
er" was  applied.  In  Gordon  t.  Boston  & 
Bfftine  R.  R.,  68  N.  H.  396,  plaintiff  was  driv- 
ing about  20  feet  from  the  crossing  when 
steam  was  allowed  to  escape  suddenly  from  a 
locomotive  on  a  side  track  about  two  rods 
from  the  highway.  The  noise  frightened  the 
horse,  and  it  overturned  the  carriage.  The 
court  refused  to  Instruct  the  jury  that  the 
defendant  was  not  liable  for  an  Iiijury  from 
the  fright  of  the  horse  In  consequence  of  the 
ordinary  or  necessary  or  reasonable  use  of 
the  locomotive  upon  Its  own  land,  not  \n 
the  bif^way,  but  charged  that  the  company. 
In  the  management  of  Its  engines  and  ma- 
chinery, were  bound  to  exercise  towards  per* 
sons  traTellng  the  highway  crossing  the 
care,  skill,  and  diligence  that  men  of  ordina- 
ry prudence  would  use  under  the  circumstan- 
ces, having  due  regard  to  the  rights  of  those 
attempting  to  pass.  Evidence  that  other 
horses  were  frightened  by  the  noise  of  the 
steam  from  the  locomotive  was  held  to  be 
proper.  In  Crocker  v.  McGregor,  76  Me.  283, 
49  Am.  Rep,  611.  there  was  a  verdict  for  the 
plaintiff  for  an  injury  caused  by  the  fright 
of  her  horse  by  steam  escaping  from  the 
defendant's  mill,  situated  on  the  margin  of 
the  public  highway.  Witnesses  were  prop- 
erly allowed  to  testify  that  other  horses 
when  passing  were  frightened  by  the  escap- 
ing steam.  In  Berols  v.  Temple.  102  Mass. 
342.  38  N.  B.  970,  26  h.  R.  A.  254.  the  case 
was  reversed  because  the  trial  court  reject- 
ed evidence  that  other  gentle  horses  had 
been  frightened  by  a  campaign  flag  suspend- 
ed across  the  street  and  the  principle  that 
proof  of  other  accidents  will  not  be  received 
was  held  inapplicable.  The  court  said: 
"This  precise  question  has  been  decided  in 
favor  of  the  plaintiff's  contention  by  many 
courts  of  the  highest  respectability,  and  we 
have  been  referred  to  no  decision  to  the  con- 
trary. In  Brown  v.  Eastern  &  Midlands 
Railway,  22  Q.  B.  D.  391,  393,  which  was  an 
action  for  an  Injury  caused  by  the  shying  of 
the  plaintiffs  horse  at  a  heap  of  dirt,  the 
Coiu-t  of  Queen's  Bench  held  that  the  plain- 
tiff was  rightly  permitted  to  show  that  vari- 
ous other  horses  had  previously  shied  at  the 
same  place,  and  all  the  Judges  of  the  Court 
of  Appeal  'were  clearly  of  opinion  that  the 
evidence  was  admissible,  and  affirmed  the 
decision  of  the  Queen's  Bench  Division.' 
House  v.  Metcalf,  27  Conn.  (KU.  w^as  a  suit 
for  maintaining  a  wheel  which  frightened 
the  plaintiff's  liorse.  The  court  says  the 
plaintiff  'had  a  right,  not  only  to  show  the 
facts  regarding  Its  else,  form,  location,  ex- 


posure to  view,  and  mode  of  operation,  from 
which  the  Jury  might  infer  what  effects  It 
would  naturally,  necessarily,  or  probably  pro- 
duce, but  also  to  prove  what  effects  it  had 
produc-ed  In  fact.  •  •  *  The  inquiry  in 
every  such  case  Is  not  whether  the  evidence 
offered  Is  sulTlctent  to  prove  the  fact  claim- 
ed, but  whether  It  tends  to  prove  it.'  In 
Darling  v.  Westmoreland,  .12  N.  H.  401.  13 
Am.  Rep.  55,  a  suit  for  damages  caused  by 
the  fright  of  a  horse  at  a  pile  of  lumber,  evi- 
dence was  received  that  other  horses  had 
been  frightened  by  the  same  pile.  The  Jus- 
tices of  the  Supreme  Court  of  New  York  who 
eat  in  Champlin  v.  Penn  Yan,  34  Hun,  33,  37, 
unanimously  sustained  the  admission  of  evi- 
dence 'that  on  another  occasion,  prior  to  this 
accident,  a  flag  similar  to  this  in  appear- 
ance, suspended  over  the  same  street  and 
in  a  similar  manner,  did  frighten  other 
horses  when  driven  along  the  street  under 
the  same.'  The  Court  of  Appeals  of  New 
York  takes  a  similar  view  of  the  law.  Quiu- 
lan  V.  Utica,  11  Hun.  217;  Id.,  74  N.  Y.  603; 
Wooley  V.  Grand  Street  &  Newtown  Railroad, 
83  X.  Y.  121."  In  Topeka  Water  Co.  v.  Whit- 
ing, 58  Kan.  639,  50  I'ac.  8T7,  39  L.  R.  A.  90, 
the  plaintiff  was  driving  on  the  street  when 
the  horse  became  frightened  at  the  water 
spurting  from  a  hydrant  about  100  feet 
away,  turned  suddenly,  and  capsized  the  bug- 
gy. She  reeeive4l  a  broken  arm  and  other  In- 
Jm-les.  The  flowing  water  could  have  been 
seen  500  feet  away,  but  was  not  noticed  by 
her  until  the  time  the  horse  turned.  Ttiere 
was  proof  that  three  other  driving  horses 
had  been  frightened.  It  was  held  that  the 
license  granted  by  the  municipality  to  the 
water  company  to  place  mains  and  hydrants 
and  to  fluBh  carried  with  it  the  obligation  to 
do  BO  with  reasonable  care  and  In  such  a 
manner  as  not  to  imperil  the  safety  of  those 
passing,  and  that  whether  an  object  is  cal- 
culated to  frighten  a  gentle  horse  is  usually 
a  question  for  the  Jurj'.  A  vei-dlct  for  $5,000 
was  sustained.  Other  cases  upholding  proof 
of  the  behavior  of  other  horses  and  sustain- 
ing the  recovery  of  damages  are  Folsom  v.  R. 
R..  68  N.  H.  461,  38  Atl.  209;  Thomas  v. 
Sprlngville.  9  XTtah,  4.31,  35  Pac.  503;  Crock- 
er v.  McGregor.  76  Me.  284,  40  Am.  Rep.  Gil; 
Potter  V.  Natural  Gas  Co.,  183  Pa.  57.1,  39 
Ati.  7;  Stone  v.  Pendleton.  21  R.  I.  3.33,  43 
Atl.  643:  House  V.  Metcalf,  27  Conn.  632; 
Tomllnson  v.  Derby,  43  Conn.  563;  Smith  v. 
Sherwood.  62  Mich.  159.  28  N.  W.  806;  Dar- 
ling V.  Westmoreland.  52  N.  H.  401,  13  Am. 
Rep.  .53;  Nye  v.  Dibley,  88  Minn.  466,  03  N. 
W.  .524. 

Nor  are  we  able  to  say  that  the  verdict  ia 
excessive.  13  Cyo.  1.36.  137.  Tliere  was  evi- 
dence indica^'iig  some  mental  suffering,  as 
well  as  the  Injury  to  the  arm  and  physical 
dlsabiHty,  and,  saddest  of  all,  tending  to 
show  an  Impairment  of  the  mind,  which 
probably  no  rational  men  would  want  to  un- 
dergo for  the  amount  of  the  Judgment.  It  la 
unnecessary  to  revert  to  other  suggestlona 
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made  In  the  elaborate  and  interesting  briefs. 

We  are  still  satisQed  with  the  correctness 
of  the  opinion  as  oii^nally  rendered  herein, 
and  It  and  the  judgment  and  order  of  the 
district  court  are  aGlmied. 

Remittitur  fortliwlth. 


riTZGBBALD,  C  3^  eonctUB. 


STATE  v.  ROBERTS  et  al.  (No.  1,678.) 
(Supreme  Omrt  of  Nevada.    Sept  6,  1905.) 

1.  HoMiciDB  — Evidence  — Dying  Declaba- 
noNS— Sense  or  Impending  Dsl4.th. 

The  spnse  of  impending  death  necessary  to 
render  a  dying  declaration  admissible  may  be 
shown,  not  only  by  what  the  injured  person 
said,  but  by  bis  conduct  and  condition,  and  by 
the  nature  and  extent  of  his  wounds;  and,  if 
these  show  that  the  declaration  was  made  with- 
out expectation  of  recovery,  the  declaration  is 
admissible,  though  the  declarant  may  not  have 
said  that  he  was  without  hope,  or  that  he  was 
going  to  die. 

[Ed.  Note. — For  cases  In  point,  see  voL  26, 
Cent  Dig.  Hnalcide^  f|  430-137.] 

2.  Same— SuFKiciKNCT  or  Pbedicatb. 

In  a  prosecution  for  murder,  it  was  shown 
as  a  predicate  for  the  introduction  of  a  dying 
declaration  that  deceased  had  been  shot  through 
the  longs  and  stomach  the  night  before  the 
declaration  was  made,  and  had  said  then,  and 
several  times  afterwards,  that  he  was  going 
to  die.  The  morning  after  the  shooting  a  phy- 
sician probed  the  wound  and  removed  a  quan- 
titr  of  Dlood,  which  oiabled  deceased  to  breathe 
more  easily,  so  that  he  thanked  the  physician 
and  said  that  he  felt  better,  but  still  shook  his 
head  when  it  was  intimated  that  there  was  hope 
of  recovery.  Held,  that  it  sufficiently  appeared 
that  deceased  was  without  hope  of  recovery,  so 
that  his  written  atatement  was  admissible  aa  a 
dying  declaration. 

[ESd.  Note. — For  eases  In  point  see  vol.  26, 
Cent.  Dig.  Homicide,  H  430-4^7.] 

&  Sams— Evidence— iDBHTDiCAXioii  or  As- 

BAtz^NT  BT  Deceased. 

In  a  prosecution  for  murder,  evidence  that 
deceased,  who  had  been  shot  by  men  who  were 
at  the  time  unknown  to  him,  had  on  the  next 
day,  and  while  under  such  a  sense  of  impend* 
ing  death  as  to  render  a  dying  declaration  ad- 
missible, recoguized  defendants  as  the  men  who 
shot  him,  and  picked  them  ont  from  a  number 
of  other  men,  all  of  whom  were  strangers  to 
deceased,  was  admissible. 

[Ed.  Note. — ror  cases  In  point  see  vol.  26, 
Cent.  Dig.  Homicide,  S  455.] 

4.  Same— Admitted  Facts— Harmless  Ebrob. 

In  a  prosecution  for  murder  committed  by 
shooting  deceased  through  the  stomach,  evi- 
dence that  after  the  shooting  deceased  said  to  a 
companion  tliat  he  was  shot  through  Uie  stom- 
ach was  harmless,  even  if  It  was  not  so  con- 
nected with  the  shooting  aa  to  be  part  of  the 
res  gestffi. 

[Ed.  Note.— For  cases  In  point  see  vol.  28, 
Cent  Dig.  Homicide,  H  710.  7U.] 

5.  Same. 

In  a  proaecutlon  for  murder,  in  which  it 
was  admitted  that  deceased  had  been  robbed 

and  murdered  by  some  one.  and  the  only  de- 
fense was  an  alibi,  evidence  by  a  companion  of 
deceased  as  to  what  he  did  after  deceased  was 
shot  was  harmless. 

6.  Cbiuinal  Law  — Bvidencb  of  Independ- 
ent Cbime. 

In  a  prosecution  for  murder  committed  on 
a  west-boond  freight  train  at  a  point  a  short 


distance  east  of  a  certain  station,  defendants 
claimed  that  they  had  been  at  this  station  dni^ 
Ing  all  the  evening  and  night  of  the  murder, 
while  Uie  state  claimed  that  defendants  had  left 
the  station  on  an  east-bound  train,  and  bad  dis- 
mounted from  it  where  it  slowed  to  pass  the 
west-bound  train,  and  had  returned  on  the  lat- 
ter. The  train  schedule  was  such  that,  If  de- 
fendants had  left  on  the  east-bound  train,  they 
could  not  have  returned  to  the  station  in  Ques- 
tion, exc^t  on  the  west-bound  train,  on  which 
the  murder  was  committed ;  and  It  was  admit- 
ted that  defendants  were  at  this  station  shortly 
after  the  arrival  there  of  the  west-bound  train. 
Held,  that  evidence  that  defendants  had  on  tb« 
night  of  the  murder  robbed  a  man  on  the  east- 
bound  train  and  taken  trom  him  certain  coins, 
which  were  found  in  their  possession  the  next 
morning,  was  admissible,  although  it  related  to 
an  independent  crime. 

[Ed.  Note. — For  cases  in  point  8M  vol.  14^ 
Cent.  Dig.  Criminal  Law,  S  800.) 

7.  Same— Pbotogbaphs  of  Wounds. 

In  a  prosecution  for  murder,  photographs 
showing  the  nature  of  deceased's  wounds  be- 
fore their  appearance  bad  been  altered  by  anr- 
gionl  operation  were  properly  admitted. 

[Ed.  Note.— Fot  cases  in  point  lee  voL  14, 
Cent.  IMg.  Criminal  Law.  1  &8.} 

8.  Same  —  WrmssaES— Examination— Hash- 
less  Ebbob. 

In  a  prosecntion  for  murder^  defendant  as 
a  witness  in  his  own  behalf  testified  on  a  direct 
examination  that  he  had  served  a  term  in  a 
state  prison,  and  on  cross-examination  was  ask- 
ed if  he  had  ever  been  arrested  for  any  other 
offense,  to  whidi  he  replied  that  he  had  been 
arrested  for  being  drunk.  The  proaecuting  at- 
torney then  said  that  as  that  was  a  mtsde- 
meanor  he  did  not  care  anything  about  it  but 
only  wanted  to  ask  It  defendant  had  been  con- 
victed of  any  other  felony.  Only  a  general  ob- 
jection was  made  to  the  question  as  to  other 
offenses,  and  no  motion  was  made  to  strike  ont 
the  answer.  Held  that,  under  Civil  Practice 
Act,  S  377  (Comp.  Laws  18G1-11W0,  f  3472), 
and  Act  Relating  to  Crimes  and  Punishments, 
I  12  (Comp.  Laws  1801-1000,  |  4007),  provid- 
ing the  conviction  of  a  felony  may  tie  shown  to 
affect  the  credibility  of  a  witness,  permitting 
the  question  to  ba  aaked  was  not  praJndlcUu 
error. 

9.  Homicide— Evidence— SoFFioiENcr. 

In  a  prosecution  for  murder,  evidence  held 
sufficient  to  support  a  conviction. 

Appeal  from  Diatrict  Court  Washoe  Coun- 
ty. 

Fred  Roberts  and  others  were  convicted 
of  murder,  and  appeal.  Affirmed. 

Huskey  &  Martinson  and  Wm.  WoodburOt 
(or  appellants.  Jas.  O.  Sweeney,  Atty.  Oen. 

for  the  State. 

TALBOT,  J.  The  defendants  are  three  of 
the  four  who  were  convicted  of  murder  In 
the  first  degree  tn  Humboldt  county,  and 
on  a  former  appeal  were  granted  a  new  trial 
by  this  court  because  a  juror  who  had  ex- 
pressed an  unqualified  opinion  regarding  their 
guilt  or  innocence  had  been  allowed  to  serve. 

77  Pac.  598,  28  Nov.  .   Later  the  case  was 

transferred  to  Washoe  county,  and  Frank 
Williams,  who  had  been  Indicted,  tried,  and 
convicted  jointly  with  these  defendants,  was 
there  given  a  separate  trial.  They  have 
again  been  convicted  of  murder  In  the  first 
degree,  and  again  appeal. 

On  August  10, 19^  Jade  Welsh  quit  work 
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In  a  bay  field  near  Winnemucca,  and  about 
B  o'clock,  or  balf  past,  tbat  evening,  In  com- 
pany wltb  Albert  Waldman,  left  that  town 
on  west-bound  freight  train  No.  219.  About 
11:45  that  night,  after  stopping  at  Mill  City 
and  Humboldt  House,  this  train  slowed  to  a 
apeed  of  from  2  to  4  miles  per  hour,  and 
passed  freight  train  No.  220,  east  bound,  at 
Zola,  a  Bide  track  about  4  miles  east  of 
Oreana,  the  first  station  east  of  Lorelock. 
Directly  after  leaving  Zola,  four  men  ap- 
peared upon  the  tops  of  the  box  cars  and 
robbed  Welsh  and  Waldman,  and  forced  them 
off  the  train  about  2  miles  west  of  Zola, 
when  it  had  reached  a  speed  on  the  down- 
grade of  from  30  to  35  miles  an  hour.  As 
Welsh  clung  to  the  ladder  on  the  side  of  the 
car  and  begged  tot  his  life,  tbey  stamped  on 
his  bands  and  shot  him,  until  he  fell  to  the 
ground.  He  called  to  Waldman,  who  had 
fallen  first,  and  who,  after  a  brief  uncon- 
Bclonsnew,  came  to  him  and  went  for  assist- 
ance, but  did  not  return  until  after  be  had 
been  taken  up  and  put  in  the  caboose  on  a 
freight  train  about  7:30  in  the  morning,  and 
taken  to  Winnemucca,  where  he  arrived  and 
was  placed  In  the  bosidtal  a  little  after  9 
o'dock  tbat  forenoon,  and  where  he  died  at 
7:15  that  evening,  19^  hours  after  he  had 
been  shot,  and  about  12  hours  after  he  had 
been  taken  from  the  track,  where  he  had 
Iain  for  abont  7%  hours. 

1.  It  Is  urged  tbat  the  district  court  erred 
in  admitting  in  evidence  the  following  writ- 
ten dying  declaration  of  the  deceased:  "My 
name  Is  Jack  Welsh.  I  am  20  years  old. 
My  borne  is  in  Palisade.  I  have  no  brothers. 
I  know  who  shot  me  when  I  see  them.  The 
heaviest  and  shortest  one  of  the  lot  shot 
me.  There  were  five  men  who  attacked  me. 
A3.  Waldman  was  with  me.  There  were  five 
men  tbat  attack  me.  'Olve  me  a  match,* 
they  says.  'I  have  no  match,'  says  I. 
Throw  up  your  hands,  you  son  of  a  bitc^,* 
and  I  did.  They  went  through  my  pockets. 
The  one  that  shot  me  had  some  kind  of  a 
shawl  around  bis  neck.  I  saw  the  fellow 
when  he  shot  me  the  first  two  times.  I  was 
only  four  feet  from  him.  This  happened  be- 
tween 11  and  12  last  night.  I  never  saw 
them  before  that  1  know  of.  The  tallest 
man  shot  at  me,  too.  I  never  had  any 
wea[>ons  of  any  kind.  I  was  shot  through 
the  lungs,  because  the  wound  whistled  when 
1  moved.  After  I  jumped  off  the  train  the 
heavy-set  fellow  shot  me,  I  know  It  was 
him,  because  be  was  on  the  edge  of  the  train 
and  stamped  on  my  hands.  I  believe  Z  am 
going  to  die,  and  so  I  make  tbis  statement 
J.  C.  Welsh." 

Counsel  for  defendants  objected  to  this 
statement  upon  the  grounds  that  It  was  hear- 
say; that  Its  admission  would  violate  the 
constitutional  right  of  the  defendants  to  be 
confronted  by  the  witnesses  against  them; 
that  it  does  not  come  under  the  exception 
to  the  hearsay  rule  known  as  dying  declara- 
tionSk  for  to  be  admissible  as  such  it  must 


be  made  by  one  in  extremis  and  fully  con- 
scious of  Impending  death,  and  who  has 
abandoned  all  hope  of  recovery;  that  dying 
declarations  by  one  who  was  partially  un- 
conscious at  the  time  be  made  them  are 
Inadmissible;  and  that  Welsh  did  not  sign 
his  complete  signature  to  the  statement,  be- 
cause, when  be  had  written  to  the  last  letter 
In  his  name,  anotlier  at  bis  request  had  made 
the  "b."  Tbat  dying  declarations  must  be 
made  under  a  sense  of  Impending  death  in 
order  to  be  admissible  is  well  Illustrated  by 
the  cases  cited  In  defendants'  brief,  and  by 
many  others;  but  this  may  be  shown,  not 
only  by  what  the  Injured  person  said,  but  by 
his  conduct  and  condition,  and  by  the  natnre 
and  extent  of  his  wounds,  and  It  is  suflldent 
if  these  show  tbat  the  declarations  were 
made  without  expectation  of  recovery  and 
under  a  sense  of  impending  death,  notwith- 
standing the  declarant  may  not  have  said 
that  he  was  without  hope  or  that  he  was  go- 
ing to  die.  Mattoi  v.  D.  S.,  146  U.  S.  Ifil, 
13  Sup.  Ct  50,  36  L.  Ed.  917;  Anthony  v. 
State,  Meigs  (Tenn.)  279,  33  Am.  Dec.  143; 
State  V.  Evansv  124  Mo.  397,  28  S.  W.  8; 
State  V.  Schmidt,  73  Iowa,  469.  35  N.  W.  590; 
White  V.  State,  111  Ala.  92,  21  South.  330; 
State  V.  Sullivan,  20  R.  I.  117,  37  Atl.  673; 
People  V.  Simpson,  48  Mich.  474,  12  N.  W. 
662;  State  v.  Bussell,  13  Mont  164,  32  Pac. 
854;  People  v.  Taylor,  59  Cal.  640;  Bell  t. 
State.  72  Miss.  507,  17  South.  232;  Com.  T. 
Matthews.  89  Ky.  282, 12  S.  W.  333;  Puryear 
V.  Com.,  83  Va.  54,  1  S.  BJ.  612;  Johnson  v. 
State,  47  Ala.  9;  Com.  v.  Casey,  11  Cush. 
417,  59  Am.  Dec.  150;  Morgan  v.  State,  31 
Ind.  194;  State  v.  Fletcher,  24  Or.  205,  33 
Pac.  575;  Dlion  v.  State,  13  Fla.  639;  Lester 
V.  State,  37  Fla.  382,  20  South.  232;  Jackson 
T.  State,  56  Ga.  235;  State  v.  Wilson,  24 
Kan.  189,  36  Am.  Rep.  257;  Com.  v.  Haney, 
127  Mass.  459. 

The  controlling  point  here  is  a  question  of 
fact  for  the  court — the  state  of  mind  of  the 
deceased  at  the  time  he  made  the  statement ; 
for,  if  he  were  not  then  under  a  sense  of  im- 
pending death,  the  declarations  would  lack 
that  solemnity  and  support  which  are  neces- 
sary to  make  them  admissible.  In  addition 
to  other  wounds,  a  bullet  bad  entered  the 
back  at>out  three  inches  from  the  spine,  pier- 
ced the  left  lung  and  two  walls  of  the  stom- 
ach, shattered  the  seventh  rib,  and  lodged  In 
the  intestines.  The  doctor  probed,  removed 
a  splinter  of  bone,  and  opened  the  wound,  so 
that  about  two  pints  of  blood,  which  evident- 
ly came  from  the  bullet  hole  In  the  lung,  es- 
caped from  the  pleura.  This  relieved  a  dis- 
charge of  blood  frmn  the  moutb,  enabled  the 
patient  to  breathe  on  the  left  side,  eased  his 
sufTerlng  to  some  extent,  and  prolonged  his 
life,  so  that  he  lived  for  about  eight  hours 
after  the  operation.  He  thanked  the  doctor, 
and  said  he  felt  better;  but  as  he  was 
aware  of  the  serious  nature  of  his  wounda, 
tbis  does  not  indicate  that  be  had  any  ex- 
pectation that  he  would  snrvlTe.  It  is  eaqr 
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to  distinguish  betweeii  relief  £rom  palu  and 
hope  of  ret-overy.  State  v.  Evans,  124  Mo. 
397,  28  S.  W.  8. 

In  view  of  the  injuries  he  had  received 
and  of  which  he  was  evidently  aware,  and 
of  the  various  statements  he  made,  a  feel- 
ing and  expression  of  relief  from  sufFering 
does  not  imply  that  lie  expected  to  recover. 
Later,  when  In  reply  to  questions  the  doctor 
gave  him  words  of  encouragement,  which  no 
one  aware  of  the  gravity  of  his  condition 
likely  believed,  he  shoolc  his  head  as  an  im- 
plication that  he  was  without  hope  of  recov- 
ery. To  render  the  statement  admissible,  it 
was  not  necessary  for  him  to  predict  the 
hour,  or  the  day,  or  the  specified  time  he 
would  die.  It  is  apparent  that  he  was  con- 
scious of  his  hopeless  condition  and  that 
death  was  near,  and.  when  he  said  in  his 
written  and  verbal  statements  that  he  was 
going  to  dte,  he  meant  and  realized  that  dis- 
solution was  close  at  hand.  He  had  told 
W'aldman  that  fatal  night  that  be  was  shot 
through  tlie  stomach,  and  Merchant  and  oth- 
ers in  the  forenoon  that  he  could  not  live, 
and  other  witnesses  In  the  afternoon  that  be 
was  going  to  die  because  he  was  shot 
throiigli  the  lungs  and  could  hear  the  wind 
whistle.  It  would  seem  thiit  only  his  youth, 
his  unusual  vitality,  and  the  hand  of  fate 
enabled  him  to  survive  long  enough  to  make 
a  statement  and  identify  the  defendants.  If 
his  dying  declarations  are  not  admissible.  It 
is  difflcnit  to  conceive  of  but  few  cases  in 
which  they  could  be  accepted.  Considering 
all  ho  said,  the  mortal  nature  of  his  injuries, 
and  his  dying,  yet  conscious,  condition,  It  is 
reasonable  to  conclude  that  he  was  aware  of 
the  near  approach  of  death,  and  consequently 
that  his  statement  was  made  under  that 
sense  of  impending  dissolution  which  leads 
to  a  belief  in  its  truth  and  sanctions  its  ad- 
mission. 

2.  The  four  defendants  indicted  were  ar- 
rested at  Ixivelock.  taken  to  Winneraucca, 
and  two  at  a  time,  mingled  with  twelve  or 
more  other  men,  strangers  to  Welsh,  ar- 
ranged around  his  bed.  When  touched,  he 
oi>ened  his  eyes  and  was  asked:  "Do  you 
recognize  any  of  these  men?"  Wlien  his 
gaze  came  to  Roberts,  he  looked  him  straight 
In  the  face  and  said:  "You  shot  mo."  When 
he  saw  Sevener.  he  said:  "You  are  one,  too. 
You  helped  to  hold  me  up  last  night."  And 
when  be  saw  Gorman,  he  said:  *'You  are  one 
of  them,  too,  that  helped  hold  me  up  last 
night."  It  is  claimed  that  the  admission  of 
these  declarations  of  Welsh,  identifying  the 
defendants  as  the  men  who  shot  and  roi)l>ed 
him.  was  error  for  different  reasons.  What 
we  have  already  said  In  relation  to  the  writ- 
ten statement  makes  tbeni  admissible  as  dy- 
ing declarations.  As  such  they  are  as  def- 
inite and  entitled  to  at  least  as  much  con- 
sideration as  if  Welsh  had  previously  known 
them  and  had  In  their  absence  called  them 
I)y  name  and  asserted  that  they  were  the 
men  who  had  shot  and  robbed  him.  The 


evidence  does  not  indicate  that  WelBh  was 
unconscious  to  any  degree  that  would  affect 
the  adniissil>llity  or  credibility  of  his  state- 
ments. Although  there  was  an  indication  of 
tlie  approach  of  the  letbargj-  whi<-h  divides 
life  from  eteniity.  he  was  quick  to  recognize 
the  good  Samaritan  who  had  given  him  a 
glass  of  water,  and  others,  as  well  as  the 
defendants,  and  his  mind  appears  to  have 
been  clear.  It  is  unnecessary  to  review  the 
other  objections  to  this  testimony,  when  it  Ib 
admissible  for  the  reasons  stated. 

3.  Exception  on  the  ground  that  It  was  not 
res  gesta*  was  taken  to  the  testimony  of 
Waldman  that,  after  they  had  been  thrown 
off  the  train  and  it  had  gone  so  that  be  could 
barely  see  the  red  lights  and  the  end  of  the 
caboose.  Welsh  said:  "For  God's  sake,  Al.. 
run  and  get  help.  I  am  shot  through  the 
stomach."  If  there  be  a  doubt  as  to  wheth- 
er this  was  a  part  of  the  res  gestce,  or  prop- 
erly admissible  as  a  statement  explaintns 
Welsh's  physical  condition,  and  showing  that 
he  was  aware  of  the  fatal  nature  of  bis  in- 
juries, as  an  aid  to  the  introduction  of  his 
dying  declarations  made  later,  the  testimony 
would  still  be  harmless  as  the  hearsay  state- 
ment of  a  fact,  the  wound  through  the  stom- 
ach, which  was  shown  by  competent  tes- 
timony without  contradiction,  and  whlcli 
counsel  for  defendant  openly  admitted  ou  the 
trial.  It  tended  to  prove  nothing  material 
which  was  not  clearly  established  and  frank- 
ly conceded.  It  brought  no  doubtful  matter 
to  the  attention  of  the  Jury  to  Influence  their 
verdict  against  the  defendants. 

4,  After  AValdman  had  testified  that  after 
the  robbery  be  went  for  assistance  to  Rye 
Patch,  and  there  fell  down,  exhausted  from 
tlie  loss  of  blood,  and  knew  nothing  until  the 
next  morning,  when  he  continued  on  to 
Oreana,  objection  was  made,  but  there  was 
no  motion  to  strike  out  this  testimony.  The 
same  is  true  in  reganl  to  the  answer  by  the 
witness  that  he  had  received  a  wound  upon 
the  head.  If  It  be  conceded  that  this  evi- 
dence was  Improper,  and  that  the  court 
ought  to  have  stricken  out  the  answers.  If  a 
motiuu  to  that  end  had  been  made,  still  it 
does  not  appear  to  have  been  prejudicial  to 
the  defendants.  In  view  of  their  admission 
upon  the  trial,  that  Welsh  had  been  robbed 
and  shot,  and  had  died  from  the  injuries  he 
recelvetl.  and  of  the  fact  that  they  rested 
upon  an  alibi  and  conceded  that  the  de- 
ceased had  been  wounded,  as  claimed  by  the 
pnispcution.  The  only  question  for  the  Jury 
was  whether  the  defendants  were  the  per- 
petratore  of  a  crime  which  was  acknowl- 
edgetl  to  have  been  committed,  and  In  view 
of  tills  and  all  the  circumstances  the  testi- 
mony did  not  have  a  tendency  to  Influence 
the  Jurors  on  this  issue. 

.">.  The  district  court  admitted  the  testi- 
mony of  a  witness  named  Townsend.  who 
stated  that  money.  Including  three  Mexican 
coin  pocket  pieces,  had  bccv  taken  from 
htm  by  these  men  that  night  a  few  mtiea 


Digitized  by  Google 


Ner.) 


STATB  T. 


BOBBBTS. 


108 


west  of  ZoUtL  Biding,  on  east-bound  freight 
train  No.  220.  Tliese  coins  were  found  upou 
one  of  tlie  defendants  when  tliey  were 
aenrched  In  the  Jail  bk  Lovelock  the  next 
morning.  In  this  connection  It  la  claimed, 
and  authorities  are  cited  in  the  brief  holding, 
that  It  Is  not  proper  to  show  that  the  de- 
fendauta  bare  committed  other  crimes  not 
connected  with  the  one  for  which  thej  are 
on  trial.  It  will  readily  be  se«i  that  this 
correct  legal  principle  does  not  apply  to  the 
circumstances  in  this  case.  This  testimony 
was  not  Introduced  fbr  the  purpose  of  show- 
ing an  independent  tobliery,  and  the  fact 
that  It  had  that  tendency  did  not  prevent  Its 
pnqier  admission  as  one  of  the  strongest 
and  most  material  facts  directly  connecting 
the  prisoners  with  the  robbery  and  killing 
of  Welsh.  They  claimed  that  they  were  In 
I^elock  all  that  night,  and  not  on  any 
train,  and  tMt  It  was  too  dark  for  them  to 
be  Identified  the  deceased  and  the  wit- 
nesses, and  consequently  that  the  crime  must 
have  been  committed  by  other  persons  un- 
known. It  was  the  theory  of  the  prosecu- 
tion that  the  defendanta  had  taken  train 
No.  220,  east  bound,  from  Lovelock,  left  it 
as  it  slowed  at  Zola  siding,  and  returned  on 
train  No.  219.  If  they  were  upon  No.  220, 
as  the  coins  taken  from  Townsend  thereon 
and  found  with  tbem  the  next  morning  would 
indicate,  they  must  have  returned  on  No. 
210,  the  train  upon  which  Welsh  was  rob- 
t>ed  and  shot;  for  the  evidence  indicates 
that  they  were  back  In  Lovelock  soou  after 
Its  arrival,  and  before  they  could  have  reach- 
ed there  in  any  other  way.  The  testimony 
was  most  material,  direct,  and  Important  to 
show  the  presence  of  the  defendants  nt  the 
scene  of  tlie  crime,  and  admlnsible,  regard- 
leas  of  whether  It  Indicated  anotlier  ofTense, 
the  rol>b(jry  of  Townsend.  The  court  was 
particular  to  Instruct  the  Jury  that  they 
were  not  to  consider  the  defendants  guilty 
by  reason  of  any  crime  not  chargpil  In  the 
indictment.  In  Hope  v.  People,  K3  N.  Y. 
418,  38  Am.  Kep.  460,  It  was  said:  "But, 
where  the  evidence  is  relevant  and  material 
on  the  question  of  the  guilt  of  the  prisoner 
of  the  crime  for  which  he  is  upon  trial.  It 
cannot  be  excluded  merely  because  it  also 
proves  him  guilty  of  another  crime."  In 
State  V.  Kepper,  GTt  Iowa,  745,  23  N.  W.  304, 
evidence  of  a  distinct  ofTense  was  Involveil 
in  proving  the  Ideutlty  of  the  defendant,  and 
in  Kernan  v.  State,  on  Md.  253,  4  Atl.  124, 
evidence  of  the  movements  of  the  accused 
was  held  not  Incompetent  because  proof  of 
another  crime.  Other  cases,  holding  that 
evidence  showing  tlie  defendant  guilty  of 
an  offense  not  charged  is  not  on  that  ac- 
count Inadmissible  If  It  tends  to  prove  any 
fact  which  Is  an  element  In  the  crime  for 
which  he  Is  on  trial,  are  State  v.  Adams,  20 
Kan.  311;  McCartney  v.  State,  3  Ind.  353, 
M  Am.  Dec.  510:  Swan  v.  Com.,  104  Ta. 
218.  and  many  decisions  cited  In  Abbott's 
Trial  Brief  (Crim.)  p.  411,  and  pp.  i>14  to 


523,  covering  numerous  offenses.  In  Stats 
V.  Me^Iabon,  17  Nev.  305,  30  Tac.  1000.  ou  a 
trial  for  arson,  evidence  of  other  dres  was 
properly  admitted  to  show  that  the  one  for 
wlitch  the  defendant  was  indicted  was  not 
accidental.  A  number  of  the  decisions  cited 
by  the  apiwllants  are  in  cases  where  proof 
of  the  presence  of  the  ac<-used  at  the  place 
of  the  crime  could  have  been  given  as  fully 
and  clearly  without  evidence  of  facts  Indicat- 
ing another  offense. 

0,  Of  the  four  photographs  offered  on  the 
trial,  the  one  of  the  wound  in  the  back 
after  it  bad  been  opened  by  the  knife  of 
the  surgeon  was  properly  excluded  by  the 
court,  t>ecau8e  the  bullet  hole  was  no  longer 
in  the  condition  caused  by.  the  defendants. 
Of  the  three  admitted,  one  sliows  the  face 
of  the  deceased  in  the  repose  of  death,  and 
In  it  Conductor  La  rolnt  was  able  to  recog- 
nize the  features  of  the  man  that  was  picked 
vp  at  the  end  of  the  ties  near  Zola  In  the 
m<vnlng  and  taken  to  WInnemucca  In  the 
caboose  on  his  train,  and  the  others  showed 
the  entrances  of  the  bullets  on  the  arm  and 
leg,  and  were  lllusti-atlve  and  Instructive  in 
connection  with  the  testimony  of  the  doctor 
and  other  witnesses.  If  their  tendency  was 
to  give  a  more  vivid  realization  of  the  wounds 
than  a  verlul  description,  they  vrere  less 
grewsome  than  an  exhibition  of  the  man's 
injuries  to  the  jury  In  his  real  flesh  and 
bone,  which  would  have  been  permissible,  if 
practicable.  They  had  been  taken  the  day 
after  Welsh  died,  and  were  not  especially  re- 
pulsive, and  there  was  testimony  to  tbeir 
correctness.  We  are  cited  to  some  extreme 
cases  where  photographs  were  rejected  on 
the  grounds  that  witnesses  had  described 
what  they  would  show,  or  that  they  would 
Indame  and  prejudice  the  Jury— doctrines 
that  we  are  not  able  to  sanction,  and  which 
are  not  supported  by  the  weight  of  author- 
ity. If  Juries  cannot  be  Intrusted  witli  the 
pertinent  facts  for  which  litigants  and  of- 
fenders are  responsible,  however  ar^alling 
they  may  be,  and  with  the  most  accurate, 
Instructive,  and  convincing  evidence  of  those 
facts.  It  is  time  to  abolish  the  Jiur  system. 
Photogniphy,  engraving,  and  the  arts  of 
picture  making  are  important  factors  in  our 
civilization,  and  the  courts  in  their  search 
for  truth  should  not  be  averse  to  accepting 
the  benefits  they  bring.  A  glimpse  at  a 
photograph  may  give  a  more  definite  and 
correct  Idea  of  a  building  or  of  a  person's 
features  than  the  most  minute  and  detailed 
testimony.  A  child  may  leam  more  regard- 
ing the  appearance  of  an  animal  It  never 
saw  by  the  sight  of  Its  picture  than  by  listen- 
ing to  a  lecture  or  rending  a  volume  of  de- 
scription. When  photographs  are  shown  to 
be  correct  representations,  and  give  a  better 
and  clearer  understanding  of  relevant  facts. 
It  would  seem  on  reason  and  principle  that 
their  use  as  evidence  should  be  favored.  It 
is  generally  held  that  they  need  not  he  taken 
by  a  professional  photographer,  and  that  any 
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one  vbo  knows  may  testify  regarding  Oulr 
correctness.  Tbat  pbotographs  of  proren 
fidelity  are  iwoperly  received  fw  the  pnr- 
poae  of  Identlflcatloa,  for  llliutratli^  testi- 
mony and  for  giving  a  better  impression  ol 
persona,  places  and  tblngs,  and  toe  mom 
clearly  showing  material  facts,  has  often 
been  determined,  as  appears  by  the  nnmer- 
ouB  cases  dted  in  respondents'  brl^,  and  at 
section  792  of  Wlgmore's  elaborate  woife 
on  BTldence,  at  pages  414  to  419  of  17  Gyc., 
at  page  513  of  Abbott's  Criminal  Trial  Brief, 
and  In  Dedo^ehs  v.  Salt  Lake  Olty  R.  B, 
Co.,  14  Utah,  1S7,  46  Pac.  606,  85  U  B.  A. 
802: 

Photographs  of  deceased  persons  were 
property  admitted  In  Wilson  TJ.  S.,  162 
V.  S.  613,  16  8np.  Gt  896.  40  L.  Ed.  lOBO 
(mnrder);  Buloff  t.  People,  45  N.  X.  213  (of 
deceased  bui^lars  after  their  bodies  had  been 
In  the  Jail  two  days);  Com.  r.  Keller,  191 
Pa.  122.  43  Atl.  198;  State  t.  Wlndohl.  95 
Iowa,  470.  64  N.  W.  420  (Of  deceased  after 
he  was  shot);  Smith  t.  Territory,  U  Okl. 
669,  69  Pac.  806  (corpse  and  wounds);  Peo- 
ple T.  msh,  128  N.  T.  186,  26  N.  E.  319 
(head  and  neck  showing  wounds);  Marion 
State.  20  Neb.  240,  29  N.  W.  911,  57  Am. 
Bep.  825;  Lamb  t.  Stete  (Neb.)  95  N.  W. 
1060;  State  T.  Hossock.  116  Iowa.  194,  89 
N.  W.  1077.  And  of  features.  In  Com.  t. 
Morgan,  159  Mass.  375,  31  N.  B.  458;  State 
T.  Ellwood,  17  R.  I.  768,  24  AtL  782;  State 
T.  McCoy,  16  Utah,  136,  49  Pac.  420;  People 
T.  Durrant,  116  Cal.  179,  48  Pac  75;  BeaTers 
V.  State,  58  Ind.  585;  Taylor  t.  Warner. 
88  Tex.  642,  32  S.  W.  868;  Com.  T.  Connors. 
156  Pa.  147,  27  Atl.  366;  Cowley  People, 
83  N.  T.  477,  38  Am.  Bep.  464;  State  T. 
Holden,  42  Minn.  854,  44  N.  W.  128.  And  of 
wounds,  in  Reddln  r.  Q&Ufi,  62  Iowa,  213.  2 
N.  W.  1079  (taken  three  days  after  Injury). 
And  In  Franklin  t.  State,  69  Ga.  42,  47  Am. 
Bep.  748.  Chief  CTustlce  Jackson  said:  "A  ho- 
lograph of  the  wound  of  the  deceased  was  ad- 
mitted as  evidence  over  the  obJectl<m  of  de- 
fendant. The  throat  of  deceased  was  cut, 
the  character  of  the  wound  was  Important 
to  elucidate  the  Issue,  the  man  was  killed 
and  burled,  and  a  description  of  the  cnt 
by  witnesses  must  hare  been  resorted  to. 
We  cannot  concelTe  of  a  more  Impartial  and 
truthful  witness  than  the  sun,  as  its  light 
stamps  and  seals  the  similitude  of  the  wound 
on  the  photograph  put  before  the  Jury.  It 
would  be  more  accurate  than  the  memory 
of  witnesses,  and,  as  the  object  of  all  evi- 
dence Is  to  show  the  truth,  why  should  not 
this  dumb  witness  show  it?  Usually  the 
I^otograph  is  introduced  to  prove  the  Iden- 
tity of  person,  bat  why  not  to  show  the 
character  of  the  wonnd?  In  either  case  it 
Is  evidence.  It  throws  light  on  the  Issue.  1 
BIsh.  Crim.  Proc.  1007;  'Wharton's  Crlm.  Ev. 
544,  and  cases  cited  in  both  tezte." 

7.  The  defendant  Sevener  testified  m  bis 
direct  examination  that  he  had  served  a  term 
In  the  State  Prison  at  San  Quentln,  Cal., 


and  had  been  released  on  July  20,  1903,  one 
mmith.  previous  to  the  commission  of  the 
crime  with  which  he  here  stands  chained. 
On  cross-«camlnatlou  he  admitted  that  he 
had  been  convicted  and  was  known  tiiere 
under  the  name  of  Lawson.  The  court  sus- 
tained an  objection  to  the  <inesti4»i:  "What 
other  p^is  have  you  been  in,  Mr.  Sevener, 
beiddes  the  California  San  Quentln  pen?" 
Exception  is  taken  to  the  allowance  of  the 
next  question:  "Bvor  arrested  tor  any  other 
ottense,  except  the  one  in  California?**  To 
this  he  answered  that  he  had  been  arrested 
in  Yellejo  "for  being  drunk  with  a  bunch  of 
shipmates."  The  district  attorney  rolled; 
**If  that  is  a  misdemeanor,  I  do  not  care  any- 
thing aboQt  it  I  want  to  ask  yon  If  you 
were  ever  convicted  of  a  felony,  except  the 
one  which  you  served  for^-a  penitentiary 
offense,  not  a  county  Jail  offense.  I  do  not 
care  anything  about  those."  The  objection 
to  the  question  did  not  ^edfy  the  ground 
that  the  wltnem  could  be  interxogated  only 
as  to  whether  he  had  been  convicted  of  felo- 
nies, and,  if  it  had,  we  must  presume  that 
the  court  would  have  sustained  the  objection, 
and  that  the  district  attorney  would  have 
modified  the  question  so  as  to  limit  it  to 
convictions  of  felony,  regarding  which  he 
evidently  was  seeking  information.  If  the 
answer  that  he  had  been  arrested  for  being 
drunk  was  harmful,  which  Is  not  likely,  un- 
der the  disclaimer  of  the  district  attorney 
and  the  voluntary  statement  of  the  witness 
that  he  had  served  for  a  felony,  and  the  de- 
fendant did  not  want  It  to  stand,  he  ought 
to  have  moved  to  strike  it  out  for  the  reason 
that  It  did  not  show  convlctlmi  of  a  felony, 
the  ground  which  he  had  failed  to  speciQr  in 
his  ol^ectlon  to  the  question.  The  common- 
law  rule,  which  prohlblta  any  one  from  testi- 
fying who  has  been  convicted  of  an  Infamous 
crime,  was  In  force  In  this  state  prior  to  1881. 
State  V.  Foley,  15  Nev.  73,  37  Am.  Bep.  458. 
Since  that  year  section  377  of  onr  Civil  Prac- 
tice Act  (Comp.  Laws  1861-1000,  |  3472)  has 
provided  that  no  person  shall  be  disqualified 
as  a  witness  "by  reason  of  his  conviction  of 
felony,  but  such  conviction  may  be  shown 
Cor  the  purpose  of  affecting  his  credibility.'* 
State  V.  Ellwood.  17  B.  I.  763,  24  AU.  782. 
Section  12  of  the  act  relating  to  crimes  and 
punishments  (Comp.  I^aws  1861-1900,  $  4667) 
makes  the  rules  for  determining  the  compe- 
tency of  wltoessea  in  civil  proceedings  a^ 
plicable  to  criminal  actions. 

It  is  claimed  that  the  evidence  does  not 
warrant  the  conviction  of  the  defendant  Rob- 
erts. The  written  statement  of  tlie  dying 
man.  made  In  the  forenoon,  that  tlie  shorter 
one  shot  him,  was  corroborated  by  his  Identi- 
fication In  the  afternoon,  when  he  singled 
Roberts  out  of  more  than  a  dozen  stmngers, 
looked  him  In  the  eye,  and  said:  "You  shot 
me."  Although  Townsend  did  not  see  him, 
a  brakeman  saw  him  and  three  others  on 
train  No.  220  a  short  time  before  it  reached 
Zola,  and  there  is  testimony  that  he  was  in 
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Lorelock  that  eTenlng.  On  the  stand  be 
stated  be  web  In  Lovelock  all  that  night  with 
the  other  defendantB.  When  cross-examined 
regarding  his  whereabonta  between  11  and 
12  o'clock  that  night,  he  Bald  they  were 
around  different  saloons  In  Lovelock  during 
that  hour,  and  not  on  an^  train.  If  so,  it  Is 
probable  that  he  and  the  other  defendants 
could  have  clearly  established  an  alibi. 
Waldman  testifies  that  he,  as  well  as  the  oth- 
ers,  bad  his  face  partly  covered  by  a  cloth 
around  his  chin.  Waldman  did  not  see  him 
shoot  Welsh;  but,  If  he  shot  after  Welsh  fell 
to  the  ground,  as  declared  In  the  dying  state- 
men^  Waldman  had  already  fallen  from  the 
train  a  half  or  quarter  of  a  mile  away,  and 
It  was  not  necessary  for  him  to  have  taken 
an  active  part  at  the  time  of  the  robbery. 
The  testimony  that  he  was  In  Lovelock  in 
the  evening,  and  was  on  train  220,  and  was 
not  seen  on  train  210  until  he  appeared  there 
with  the  other  defendants,  Indicates  that  be 
left  and  returned  to  Lovelock  with  them, 
which  could  have  been  done  In  less  than  one 
hour.  It  is  apparent  that  the  evidence  was 
quite  sufficient  to  Justify  the  Jury  in  finding 
that  be  was  one  of  the  conaidrators  and  par- 
ticipants in  this  midnight  expedition  of  rob- 
bery and  assassination. 

The  cause  was  carefully  tried  by  court  and 
counsel,  the  rights  of  the  accused  were  well 
guarded,  and  the  record  shows  no  error 
prejudicial  to  them. 

The  Judgment  and  order  are  affirmed,  and 
the  district  court  will  fix  a  time  for  having 
its  sentence  carried  Into  effect,  and  make 
the  proper  order  tot  the  execution  of  its 
jn^ment  of  death. 

FITZGERALD,  C.  J.,  and  NOBCBOSS, 
ooncnr. 


8ROBH0NB  COTTNTT  v.  B.  H.  ROLLINS 
ft  SONS. 

(Supreme  Court  of  Idaho.   Aug.  10,  1905.) 

BoABO  or  Cod  NTT  CoMinasionEBS  ~  Spkciai< 
MERuie— Bonds  —  BBKmno  Ooun-Housc 
AND  Jail. 

Under  Uie  provisions  of  section  1757  of  the 
Revised  Statutes  of  1887,  providing  for  special 
meetings  of  the  board  of  county  commiBsioners, 
and  reqairing  that  the  order  therefor  must 
specify  the  business  to  be  transacted  at  such 
special  meeting,  where  an  order  was  made  call- 
ing a  8i>ecial  meeting  "for  the  purpose  of  rais- 
ing funds  to  purchase  a  site  for  a  new  court- 
house, and  erecting  a  coartfaouse  In  saEd  coan- 
ty"  such  notice  U  sufficient  to  authorice  the 
board  to  submit  the  question  to  the  electors  of 
the  county  whether  hoods  should  be  issued  "for 
tbe  purpose  of  purchasing  a  site,  erecting  a 
courthouse  and  jail,  and  fumisbiug  the  same," 
where  it  is  shown  that  the  jail  Is  to  be  a  room 
in  the  courthouse,  or  that  Che  courtbonse  and 
jail  constituts  ooe  building. 

Betd,  that  the  bonds  Issued  In  pursuance 
of  such  proceedings  and  electUm  were  valid. 
<8yllabnB  by  the  Court) 

Appeal  from  District  Court,  ShoBhone 
'>>untT;  R.  T.  Morgan,  Judge, 


Action  by  Shoshone  Conn^  against  B.  H. 
Rollins  &  Sons  to  determine  the  validity  of 
certain  county  bonds.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Jolm  H.  WonrmB,  tor  appellant  James  B. 
Qyde,  for  respondent 

SULLIVAN,  J.  This  case  involves  the  va- 
lidity of  certain  bonds  issued  by  the  board 
of  county  commissloaers  of  Shosbone  county 
for  the  purirase  of  purchasing  a  site  and  con- 
structing a  courthouse  and  jail  and  furnish- 
ing the  same  for  the  said  county.  It  was 
presented  to  the  court  below  on  an  agreed 
stipulation  of  facts.  It  appeared  from  such 
facts  that  on  the  25th  day  of  February,  1003, 
Ewen  Mcintosh  and  Israel  B.  Oowen,  who 
were  each  a  duly  elected,  qualified,  and  act- 
lug  coun^  commissioner  in  and  for  said 
county,  called  a  special  meeting  of  said 
board  of  county  conunlsstoners  to  be  held  at 
the  city  of  Wallace,  in  said  county,  on  the 
8th  day  of  March,  1905,  at  2  o'clock  In  the 
aftmioon  of  that  day.  Said  meeting  was 
called  for  the  following  purpose,  among  oth- 
ers, to  wit:  "To  take  such  action  as  the  said 
board  shall  deem  advisable  and  for  the  best 
Int^eats  of  tbe  said  county  toward  submit- 
ting to  the  qualified  electors  of  the  said 
county  the  question  whether  the  said  board 
of  county  commissioners  be  authorized  to 
bond  the  said  county  for  the  purpose  of  rais- 
ing funds  to  purchase  a  site  for  a  new  court- 
house, and  erecting  a  courthouae  in  saiiS 
county.  Including  the  appointment  of  ap- 
praisers to  appraise  any  piece  of  property 
which  may  be  deemed  a  desirable  site  for 
such  courthouse,  and  do  everything  requisite 
and  necessary  to  be  done  by  the  said  board 
to  further  the  project  to  bond  the  said  coun- 
ty, and  erecting  a  new  courthouse  for  said 
county  upon  some  suitable  site  in  the  city 
of  Wallace,  said  county,  as  fully  as  the  said 
board  could  do  at  any  regular  meeting  there- 
of." Said  meeting  was  called  under  the  pro- 
visions of  section  1757  of  the  Revised  Stat- 
utes of  1887,  which  is  as  follows:  "If  at  any 
time  after  the  adjournment  of  a  regular  meet- 
ing the  business  of  the  county  requires  a 
meeting  of  the  board,  a  special  meeting  may 
be  ordered  by  a  majority  of  the  board.  Tbe 
order  must  be  entered  of  record,  and  five 
days'  notice  thereof  must,  by  the  clerk,  be 
given  to  each  member  not  Joining  in  the  or- 
der. The  order  must  specify  the  business 
to  be  transacted  and  none  other  tban  that 
specified  must  be  transacted  at  such  special 
meeting."  It  is  stipulated  that  the  clerk  of 
said  board  gave  Fremont  S.  Rowe,  the  other 
member  of  said  board  who  had  not  Joined 
in  said  order,  more  than  five  days'  notice  of 
said  meeting,  and  also  gave  more  than  five 
days'  public  notice  of  said  meeting,  stating 
the  business  to  be  transacted  thereat,  as 
set  forth  in  said  order,  by  notices  thereof 
posted  in  three  conspicuous  places  in  said 
county,  one  of  which  notices  was  posted  at 
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the  courthouse  door  of  said  county;  that  at 
the  time  and  place  specified  In  said  order  and 
notice,  nil  members  of  said  board  met  in 
special  session,  and  at  said  meeting  a  reso- 
lution was  passed  reciting  certuin  facts,  and 
providing  for  a  special  election  to  be  bold 
in  the  said  county,  at  which  should  be  sub- 
mitted to  the  qualitled  electors  of  said  county 
the  question  whether  the  board  of  county 
commissioners  shoold  be  authorized  to  Issue 
negotiable  couijon  bonds  of  said  county  to 
the  amount  of  $75,000  "for  the  purpose  of 
defraying  the  necessary  expense  of  purchas- 
ing such  suitable  site  for  a  courthouse  and 
county  Jail,  and  erecting  thereon  a  suitable 
county  courthouse,  county  jail,  and  furnish- 
ing the  same  for  said  county."  It  further 
appears  that  at  said  election,  so  held,  there 
were  cast  1,440  votes  In  favor  of  Issuing  said 
bonds  and  847  against  It;  that  said  votes 
were  duly  canvassed  as  required  by  law, 
and  the  result  of  such  election  declared;  that 
thereafter,  on  the  14th  day  of  April,  1905, 
said  board  at  a  regular  session,  all  members 
being  present,  unanimously  directed  that  said 
county  Issue  the  Imnds  above  mentioned  "for 
the  purpose  of  defraying  the  necessary  ex- 
pense of  purchasing  a  suitable  site  In  the  city 
of  Wallace  for  a  courthouse  and  county  jail, 
and  erectlug  thereon  a  courthouse  and  coun- 
ty jail,  and  furnishing  the  same  for  said 
county;'*  that  the  law  was  fully  complied 
with  In  all  said  matters;  that  thereafter  due 
and  legal  notice  for  the  sale  of  said  bonds 
was  made,  and  certain  bida  were  received 
for  said  bonds,  and  that  the  bid  of  the  ap- 
pellant in  this  action,  being  the  highest  and 
best  bid,  was  accepted  by  said  boai-d.  and 
that  said  bonds  were  duly  Issued  by  said 
board,  and  signed  by  the  chairman  and  at- 
tested by  the  clerk  thereof  under  the  seal 
of  said  board,  and  countersigned  by  the 
county  treasurer,  and,  pursuant  to  the  direc- 
tions of  said  appellant,  said  bonds  were  de- 
posited In  the  First  National  Bank  of  Chi- 
cago, 11!.,  to  be  delivered  to  the  appellant  up- 
on Its  paying  said  bank  for  said  county  the 
purchase  price  thereof;  that  said  defendant 
refused,  and  still  refuses  and  neglects,  to 
pay  to  the  plaintiff  or  to  the  said  bank  the 
said  purchase  price  thereof,  and  stated  as  a 
reason  for  such  refusal  that  there  was  a 
question  whether  the  board  of  county  com- 
missioners of  said  county,  sitting  at' a  spe- 
cial meeting  of  said  board,  had  jurisdiction 
at  said  meeting  to  submit  to  the  qualified 
electors  of  the  county  the  question  of  Issuing 
the  negotiable  bonds  of  said  county  "for  the 
purpose  of  defraying  the  necessary  expense 
of  pm-chaslng  a  site  for  a  county  courthouse 
and  county  jail,  and  erecting  thereon  a  suit- 
able courthouse  and  county  jail,  and  fiu"- 
niiihlng  the  same  for  said  county,  when  the 
ordet  of  said  commissioners  Mcintosh  and 
Cowen,  made  and  entered  on  the  25th  day  of 
February,  1905.  calling  said  special  meeting, 
stated  that  said  meeting  was  called  for  the 
purpose  of  raising  funds  to  purchase  a  site 


for  a  new  courthouse  and  erecting  a  court- 
house in  said  county,"  and  did  not  specify 
therein  the  erection  of  a  jail  and  furnishing 
the  courthouse  and  jail.  It  Is  stipulated, 
that  the  board  of  county  commisKloDers  had 
adopted  plans  and  specifications  for  the  erec- 
tion of  said  county  courthouse  and  jail,  and 
let  the  contract  for  the  construction  thereof, 
and  that  said  county  courthouse  and  jail 
consisted  of  but  one  building,  covered  by 
one  roof;  that  the  jail  was  a  room  In  said 
courthouse.  Upou  the  stipulated  facts,  the 
trial  court  held  that  the  said  board  had  au- 
thority imder  the  call  for  said  special  meeting 
to  submit  to  the  electors  the  issuance  of  said 
bonds.  The  appeal  Is  from  the  judgment. 

The  question  Involved  In  this  case  la 
whether,  under  said  notice  for  a  spwlal  meet- 
ing, which  contained  the  following,  "wheth- 
er the  said  board  of  county  commissioners 
be  authorized  to  bond  the  said  county  for  the 
purpose  of  raising  funds  to  purchase  a  site 
for  a  new  courthouse,  and  erecting  a  court- 
house In  said  county,"  the  board  had  au- 
thority to  submit  to  the  voters  of  tlie  county 
the  question  wliether  the  commissioners  be 
authorized  to  issue  bonds  "for  the  purpose 
of  defraying  the  uecessary  expense  of  pur- 
chasing a  suitable  site  for  a  courthouse  and 
county  Jail,  and  erecting  thereon  a  Bultabie 
courthouse  and  county  jail,  and  furnishing 
the  same  for  said  county."  It  will  be  observ- 
ed that  the  notice  for  the  special  meeting 
refers  to  the  purchase  of  a  site  and  the  erec- 
tion of  a  courthouse  thereon,  and  does  not 
mention  the  erection  of  a  jail  and  the  fur- 
nishing of  the  courthouse  and  Jail,  aud  the 
question  is  directly  presented  whether  the 
board  had  authority  under  the  notice  to  sub- 
mit to  the  voters  of  the  county  the  question 
whether  bonds  should  be  Issued,  not  only  for 
the  purpose  of  purchasing  a  site  and  erect- 
ing a  courthouse,  but  for  erecting  a  Jail  and 
furnishing  the  same.  It  appears  from  the 
record  that  all  of  the  members  of  said  board 
were  present  at  said  special  meeting,  and 
unanimously  resolved  to  submit  the  question 
to  the  people  whether  bonds  should  be  issued 
"for  the  punwse  of  purchasing  a  site,  erect- 
ing a  courthouse  and  jail,  and  furnishing  the 
same."  L'pon  the  foregoing  statement  of 
facts  and  the  provisions  of  said  section  1757 
of  the  Revised  Statutes  of  1S87,  above  quot- 
ed, it  is  clear  to  us  that  the  board  had  au- 
thority to  submit  the  proposition  of  the  is- 
suance of  said  bonds  to  the  people  as  It  was 
submitted  to  them.  The  jail  Is  to  be  made  a 
part  of  the  courthouse;  It  Is  to  be  a  part  of 
the  courthouse,  and  a  room  In  the  same  build- 
ing, and  It  would  be  most  techuical  to  hold 
that  If  the  board.  In  its  submission  of  tlio 
question  to  the  electors  of  said  cotmty.  had 
submitted  the  question  to  the  electors 
wliether  a  courthouse,  grand  jury  room,  and 
county  offices  should  be  erected,  that  they 
were  not  authorized  to  issue  bonds  for  that 
purpose  when  the  notice  of  the  special  meet- 
ing simply  specified  a  courthouse  whea  all 
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of  the  aforesaid  roomi  were  to  "be  contained 
In  said  courthonse.  We  therefore  bold  that 
the  proceedings  of  said  board  were  regular 
and  valid,  and  the  judgment  of  the  trial 
conrt  must  be  affirmed,  and  It  Is  so  ordered. 

STOCKSLAGER,  C.  J.,  and  AII^HIB,  J., 
concur. 


DALLIBA  et  al.  t.  BIGOS  et  a1. 
(Snpreme  Court  of  Idaho.   Aug.  16,  1905.) 

1.  Receivers— Mining  Corpobations— Pow- 
ers AND  Duties. 

A  court  of  equity  has  no  authority  to  direct 
its  receiver  in  diarge  of  placer  mioes  to  carry 
on  a  general  mining^  busineitti,  aud  charge  the 
exjieuseH  of  the  business  aud  operations  as  a 
prior  and  profprred  lion  against  the  property 
over  that  of  prior  rec(»-ded  mortgages  and  in- 
combrances  on  the  same  property. 

2.  Saieb— Cautino  On  Business. 

A  receiver  in  charge  of  the  property  of  a 
corporation  has  oo  authority  to  carry  on  the 
buBiDefls  of  the  corporation,  unless  he  be  so 
authorized  and  directed  by  the  court. 

3.  Same— Pbotection  and  Sale  of  Pbopebtt. 

Courts  of  equity  have  the  power  and  au- 
thority to  appoint  receivers  of  property,  and  di- 
rect them  to  care  for,  protect,  and  preserve  the 
property,  and  decree  the  charges  and  expenses 
therefor  as  prior  and  preferred  liens  to  that  of 
all  other  lieoa,  mortgages,  or  Incumbrances,  and 
to  direct  the  property  sold  for  the  payment  of 
the  same. 

4.  Same— Salabt— Reckless  Expenditubes. 

Where  a  receiver  has  failed  to  keep  correct 
accounts  of  the  bosineas  and  transactions  of 
the  receivwship  estate,  and  has  failed  to  take 
vouchers  for  numerous  and  large  sums  of  ex- 
penditure, and  has  made  large  overcharges  and 
false  chargPB  for  sums  claimed  to  have  been  ex- 
pended by  him.  and  has  been  generally  reckless 
in  his  expenditures  in  connection  with  the  trust 
and  in  the  employment  of  servants,  and  has 
shown  a  general  disregard  for  the  trust  he  has 
assumed,  a  court  of  equity  will  refuse  to  allow 
bim  any  salary  or  compmaation  for  servicea  as 
receiver.  .  .  . 

5i  Sake— Attobney's  Fees. 

A  receiver  is  not  entitled  to  allowance  for 
fees  paid  attorneys  for  making  his  reports,  nar- 
rating his  acts,  receipts,  and  expenditures  as 
receiver,  and  prosecuting  claims  against  the 
estate  he  represents  for  his  own  compensation 
and  for  the  allowance  of  such  attorney's  fees. 

6.  Same— Personal  Liability. 

In  such  case  the  service  constitutes  a  part 
of  the  duties  of  the  receiver,  and  tlie  charge  is 
a  persona]  expenditure,  and  should  be  bMToe  by 
the  receiver  individually. 
(Syllabus  by  the  Conrt) 

Appeal  from  District  Court,  Bingham 
County;  Alfred  Budge,  Judge. 

Action  by  William  S.  DalUba  and  others 
against  Leonard  RIggs  aud  others.  William 
Winschell,  receiver,  made  a  final  report. 
From  the  decree  settling  his  account,  and 
ordering  the  property  sold,  the  American 
Hydraulic  Placer  Coiripany  and  another  de- 
fendant appeal.  Modillcd. 

F.  8.  Dietrich,  for  appellants.  Hawley, 
Pnckett  &  Hawley  and  S.  J.  Rich,  for  re- 
spondents. 


AILSHIE,  J.  This  Is  an  appeal  from  an 
Older  and  Judgment  settling  and  allowli^  a 
receiver's  report  and  account  The  record 
comes  to  us  containing  the  receiver's  am»id- 
ed  petition  and  final  report,  findings  and 
Judgment  of  tbe  court,  and  a  bill  of  excep- 
tions. Tbe  action  out  of  whlcb  this  litiga- 
tion arose  was  cmnmenced  In  tbe  district 
conrt  of  Bingham  county  in  1899.  In  ttaat 
action  a  receiver  was  appointed  to  take 
charge  of  cntain  pUieer  mining  properties 
situated  In  the  Garrlboo  mining  district 
Bingham  county.  W.  H.  Holden  was  ap- 
pointed recfelver  of  the  property  and  took 
possession  thereof,  and  continued  to  act 
until  the  spring  of  1900.  wben  he  resigned, 
snd  William  Winschell  was  appointed  and 
qualified  and  took  possession.  The  action 
In  wblch  the  receiver  was  or^[lnally  ap- 
pointed resulted  in  a  Judgment  in  favor  of 
the  plaintiffs,  from  wblch  Judgment  the  de- 
fendants appealed,  and  the  Judgment  was 
reversed  by  this  court  In  Dalliba  v.  RIggs, 
7  Idaho,  779,  67  Fac.  430.  After  t^e  remit- 
titur went  down  some  misunderstanding 
seeme  to  have  arisen  as  to  the  extent  of  the 
Judgment  rendered  on  appeal,  Which  re- 
sulted In  an  application  to  this  conrt  for  a 
writ  of  mandate  against  the  district  Judge 
of  the  Fifth  district;  and  In  American  Hy- 
draulic Placer  Co.  v.  Rich.  8  Idaho,  570,  68 
Pae.  280,  this  court  again  considered  the 
question  and  caused  a  writ  to  Issue  direct- 
ing the  district  Judge  to  dismiss  the  action. 
The  case  was  accordingly  dismissed,  and 
tbe  receiver  thereafter  turued  the  property 
in  bis  possesion  back  to  tbe  defendants.  No 
settlement  of  the  receiver's  account  was 
made  until  the  16th  day  of  March,  1905,  when 
a  decree  was  entered  from  which  this  appeal 
is  prosecuted.  Tbe  receiver's  report  is  very 
voluminous,  and  the  findiiq^  of  tbe  court 
are  somewhat  lengthy,  covering  tbe  prin- 
cipal facts  put  In  issue  upon  tbe  settlement 
of  tbe  account.  It  appears  that  the  prop- 
erty consisted  of  eight  unpatented  placer 
mining  claims,  upon  which  It  was  necessary 
to  bave  the  annual  assessment  work  done, 
and  iipon  which  there  were  flumes  and 
ditches  requiring  some  attention,  as  well  as 
buildings  and  other  fixtures  that  required 
care  and  preservation.  During  Wlnschell's 
receivership  lie  not  only  cared  for  tbe  prop- 
erty and  (lid  the  assessment  work,  but  It 
seems  that  he  carried  on  active  mining  op- 
era t  ion  b  upon  a  large  scale,  "running  a 
boarding  house"  at  which  he  boarded  tbe 
workmen,  and  a  "commissary"  from  whlcb 
be  sold  tbe  miners  rubber  boots,  slickers, 
clothing,  tobacco,  whisky,  and  other  mis- 
cellaneous articles.  During  this  time  Wins- 
chell was  also  operating  a  stjige  line  from 
Soda  Springs  to  a  point  near  the  mines  In 
question;  also  running  a  snioon  about  30 
miles  from  the  mines  and  a  general  merchan- 
dise store.  Iwsfdes  being  engaged  In  tbe  lum- 
ber business. 
The  trial  court,  among  other  things,  flnds 
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that:  "Said  Wluschell  only  to  a  few  In- 
Rtances  took  receipts  for  money  paid  out 
That  many  of  his  payments  were  made  by 
check.  That  aome  of  the  checks,  produced 
and  tendered  as  vouchers,  were  signed  'Wil- 
liam Winscliell,  Rec.,*  others  were  signed 
'William  Winschell,  R.,'  others  were  signed 
'William  Winschell,  P.,*  and  still  others 
were  signed  simply  'William  Winscliell,'  and 
no  clear  or  satisfactory  explanation  was 
furnished  as  to  why  these  various  signatures 
were  used,  but  there  was  some  explanation 
by  the  receiver  why  said  ahhreviationa  were 
used.  Many  of  the  items  of  charge  in  said 
report  and  account  were  not  supported  by 
any  receipts  op  checks  or  entries  in  books 
or  other  memoranda;  and  the  balance  were 
supported  by  checks,  books,  or  memoranda. 
•  •  •  Said  receiver  carried  upon  the 
pay  rolls  of  the  receivership  wtate  niuner- 
ous  members  of  his  own  family.  Including 
hla  wife  and  three  children,  one  of  whom 
at  the  age  of  14  years  and  another  at  the 
age  of  15  years  he  paid  the  same  rate  of 
wages  as  to  grown  men,  In  all  of  which 
cases  the  court  reduced  said  claims.  That 
no  accurate  accounts  were  kept  of  his  deal- 
ings with  members  of  his  own  family,  and 
some  credits  for  payments  to  them  were 
claimed  where  there  was  no  voucher  or  check 
or  hook  entry  supporting  the  same.  That 
during  one  season  he,  as  receiver,  being 
unable  to  procure  a  cook,  paid  his  wife  reg- 
ular wages  as  cook,  and  during  the  said 
time  boarded  his  entire  family  at  the  expense 
of  the  estate;  four  of  his  children  so  sup- 
ported not  being  In  his  employ  as  receiver, 
said  children  Itelng  from  6  to  15  years  of 
age,  the  oldest  being  a  girl.  That  In  the 
course  of  the  hearing  upon  the  account,  coun- 
sel for  the  receiver  expressly  conceded  over* 
charges  aud  erroneous  charges  aggregating 
over  $1,800,  and  the  court  In  addition  to  said 
Items  has  disallowed  many  others  as  being 
mx)neous,  or  Improper,  or  false." 

It  does  not  appear  that  the  court  ever 
mafla  any  order  directing  the  receiver  to 
work  and  operate  these  mines,  or  do  any- 
thing other  than  care  for,  preserve,  and  pro- 
tect the  pr*^rty.  Debts  were  Incurred  on 
evary  hand  without  any  ordw  of  court  there- 
for. On  the  24th  day  of  October,  1900.  the 
receiver  presented  an  imverified  petition  to 
the  district  Judge,  setting  forth  that  there 
was  an  Indebtedness  of  some  ¥3,100,  and  ask- 
ing for  an  order  antborizing  talm  to  borrow 
money  for  the  purpose  of  paying  sacb  In* 
debtedness;  and  thereupon  the  district 
Judge,  without  notice  to  any  other  parties 
concerned  or  interested  In  the  matter,  made 
and  issued  his  ex  parte  order  directing  the 
receivw  to  procure  a  loan  of  $2,500,  bear- 
lug  Interest  at  10  per  cent,  per  annum,  for 
the  purpose  of  defraying  the  Indebtedness. 
At  the  same  time  it  seems  there  was  an  In- 
debtedness of  $000  to  one  of  the  l>anks  with 
which  the  receiver  had  been  doing  business, 
uid  the  payment  of  which  was  not  author- 


ized by  this  order  for  a  loan.  In  pnrsn- 
ance  of  the  order  so  made,  the  receiver  pro- 
cured a  loan  of  $1,500  from  one  John  C. 
Millick  and  $1,000  from  one  John  G.  Brown. 
Thereafter,  and  on  March  fi,  1901,  the  receiv- 
er again  presented  to  the  district  Jud.ce  an 
unverified  application  for  leave  to  borrow 
$1,000  for  the  pnriiose  of  operating  the  mines 
during  the  season  of  1001.  and  thereupon  the 
district  Judge  made  bis  ex  parte  order  au- 
tborlziiig  the  securing  of  such  a  lonn.  In 
pursuance  of  such  order  the  receiver  bor- 
rowed the  sum  of  $000  from  John  G.  Brown 
and  executed  bis  note  therefor,  and  there- 
after, and  on  April  12,  1001,  the  receiver 
borrowed  the  additional  sum  of  $400  from 
Brown,  and  executed  his  further  note  there- 
for. This  furnishes  only  a  brief  insli^ht  into 
the  reckless,  careless,  and  Indifferent  man- 
ner In  which  this  receiver,  an  officer  of  the 
court,  conducted  the  business  and  plunged 
the  estate  Into  debt  The  court  finds  that 
during  all  this  time  there  was  a  valid  ex- 
isting and  unpaid  mortgage  on  the  entire 
property  in  favor  of  the  defendant  John 
Francis  Smith  for  the  sum  of  $37,000.  The 
court,  after  scaling  down  these  accounts 
$2,000  or  more,  finds  that  the  estate  Is  In- 
debted to  the  receiver  In  the  sum  of  $6,- 
719.94.  and  decrees  the  same  to  be  a  prior  and 
paramount  lien  to  all  other  mortgages,  liens, 
and  Incumbrances,  and  orders  the  property 
sold  to  pay  such  Indebtedness. 

The  evidence  not  being  before  us  we  are 
unable  to  ascertain  the  nature  or  character 
of  the  indebtedness  for  which  tliese  sums 
of  money  were  borrowed.  Neither  can  we 
gather,  with  any  degree  of  accuracy,  from 
this  record,  the  expenditures  that  were  ac- 
tually necessary  In  protecting  and  preserv- 
ing the  property  and  doing  the  assessment 
work.  Of  course,  we  know  it  was  necessary 
to  do  $800  worth  of  assessment  work  an- 
nually, and  It  must  be  true  that  other  ex- 
penditures were  necessary  In  protecting  and 
caring  for  the  property;  but  as  to  the 
amount  or  extent  thereof  we  have  no  means 
of  Information.  It  does  appear,  however, 
from  the  findings,  that  Winschell  had  pre- 
viously worked  and  operated  the  mines  at  a 
net  profit  of  about  $4,000  per  annum,  and 
that  he  bad  also  offered  llolden.  the  receiver 
who  had  previously  had  charge  of  the  prop- 
erty, that  he  would  furnish  all  supplies  and 
do  the  assessment  work  and  pay  the  taxes 
for  the  proceeds  which  he  might  derive  from 
working  and  operating  the  mines.  It  Is 
therefore  difficult  to  understand  where  the 
amount  of  these  loans  could  have  been  ex- 
pended, except  In  a  general  working  and  op- 
erating of  the  mines.  It  Is  clear  to  us, 
however,  that  a  court  of  equity  has  no  au- 
thority to  place  Its  receiver  In  charge  of 
such  property  and  operate  the  same,  carry- 
ing on  a  general  mining  btislness.  and  when 
it  turns  out  to  be  at  a  lotis,  as  Is  likely  to  bo 
the  result  in  such  cases,  charge  ttie  same  up 
as  a  preferred  claim  aud  Hen  against  th» 
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propafj,  to  Ibe  pre]iidle«  and  Ion  of  tlio 
holden  of  prior  recorded  Item  on  the  aame 
IKOperty.  U.  8.  InTestment  Oorp.  t.  Port- 
land Hoipltal  <0r.)  87  Pac  IM,  M  L  a  A. 
027;  Hooi»er  t.  Centxa]  Tnut  Go.  (Md.)  82 
Afl.  Q06|  29  L.  B.  A.  202;  B^rmenC  Loan  ft 
Tnut  Oo^  ▼.  Grape  Greek  Coal  Co.  (O.  a) 
00  Fed.  481,  le  X*.  B.  A.  608;  Hanna 
Tnut  Co..  70  Fed.  %  16  a  G.  A.  686,  SO 
Li,  B.  A.  201;  Belknap  Bar.  Bank  t.  Lamar 
iMsA  ft  Canal  Co.  (Cokt.  Bap.)  64  Pae.  212; 
Teny  t.  Hartln  (N.  M.)  82  Pac.  157;  VUaa 
▼.  Page,  106  N.  T.  430,  18  N.  B.  748;  28 
maey.  of  law  (2d  Ed.)  106& 

Thto  claaa  of  proprntj  la  not  like  railroads 
and  the  property  ot  other  common  carrtera 
and  qnairi  public  etwptvatlottB,  the  boalncao 
and  Migagementa  of  which  most  be  carried 
on  at  all  timely  eren  If  It  be  1^  the  officer 
of  the  conrt  mils  Is  done,"  aays  Jodge 
Qrecbam,  in  Farmers'  Loan  ft  Tmat  Com- 
pany T.  Orape  Creek  Coal  Company,  supra, 
*^  aecomit  ot  the  peculiar  character  of 
the  property.  It  Is  generally  mortgaged  to 
aecare  bonds,  and  pwsona  irtio  inrest  In 
■och  secniltlea  know  that  the  mortgage 
rests  open  property  iverlonaly  Impressed 
with  a  public  duty.  Private  corpwatlons 
owe  no  duty  to  the  public,  and  their  con- 
tinued cqientlon  Is  not  a  matter  of  public 
omcem.  It  la  only  against  railroad  mort- 
gages that  the  Siqireme  Court  of  the  Unit- 
ed States  has  sustained  orders  giving  prior- 
ity to  leceiTers'  certificates  r^resentlng  par^ 
tlenlar  Inddrtedneas,  and,  as  already  stated. 
It  Is  only  on  principles  having  no  apptl- 
cnthm  to  a  mortgage  executed  by  a  private 
corporation  owing  no  duly  to  the  public." 
Hooper  v.  Central  Trust  Company  (Md.)  32 
Atl.  soft.  28  L.  B.  A.  202;  Kneeland  v.  Trust 
Co..  1S6  U.  S.  89,  10  Sup.  Ot  9S0.  84  L.  Bd. 
879:  8  Cook  on  Corporations  (6th  Bd.)  II 
876  and  877. 

Thaw  Is  no  question  but  that  a  court  of 
equity  haa  the  power  and  authority  In  a 
proper  case  to  sppoint  a  receiver  to  take 
<diarge  of  property  and  to  care  for  and  pro- 
tect the  aame.  and  decree  the  chargea  there* 
for  as  a  prior  claim  and  lien  against  the 
property  paramount  to  all  mortgages  or  oth- 
er liens  or  incumbrances;  but  for  the  court 
to  go  b^Mid  the  protection  and  preservation 
of  an  Mdlnary  placer  mine,  and  assume  to 
enter  Into  mining  operations  and  the  mn- 
nlng  and  conducting  of  a  mine,  as  appears 
to  have  been  done  by  the  receiver  In  this 
case.  Is  outalde  ot  the  line  of  duty  of  courts 
of  equity  and  of  their  receivers,  and  this 
excessive  exercise  of  Jurisdiction  becomes 
dangerous,  irh&x  indebtedness  thus  Incmv 
red  supplants  prior  existing  mortgages  and 
obligations  upon  the  property.  The  findings 
in  this  case  show  conclnrively  that  the  re- 
ceiver did  not  keep  anything  like  accurate 
accounts,  tlmt  he  did  not  teke  voucbera  for 
his  expenditures,  that  be  was  extravagant 
to  the  verge  of  reckleaaness  to  the  employ- 
Bent  of  bdp  and  servants  about  flte  vrof- 


«ty,  and  that,  when  he  cam*  to  filing  his 
account  he  made  many  charges  against  tiie 
estate  where  no  charge  whatever  should 
have  been  made  and  none  In  fact  existed. 
This  case  appears  to  us  as  presenting  the 
most  ghulng  and  fiagrant  abase  of  the  office 
of  a  receiver,  and  under  the  irtalnest  precepto 
of  Justice  and  equity  he  should  be  allowed  no 
ccAupensation  whatevtf  for  bis  time  or  serv- 
ices rendered  in  connection  with  this  estate. 
Bee  Smith  on  Beo^venhlps.  p.  687;  Welsh 
V.  Brown  (N.  J.  Prerog.)  26  Atl.  608;  1 
Perry  oa  Trusts,  I  821;  In  ra  Gaston  Tnist, 
86  N.  J.  Bq.  60. 

We  are  farther  satisfied  that  the  receiver 
Is  not  entttied  to  any  sllowance  tor  attw- 
ney's  fees.  That  charge  most  be  biwne  by 
him  todlvldually  and  out  of  bis  privato  ee* 
tate.  He  has  never  at  any  time,  so  far  as 
It  appean  frmn  this  record,  been  autborlasd 
to  raiploy  an  attorney  in  the  admlnlstntiim 
of  his  t^ce;  nor  does  It  sppear  that  he  has 
ever  had  occasion  for  an  attorney  other 
than  to  presenting  this  account  and  secur- 
ing an  Older  and  Judgment  allowing  the 
same,  and  for  such  services  the  esteto  should 
not  be  charged.  He  should  not  be  allowed 
to  bring  extraordinary  and  exwhltant  claims 
and  chargea  against  the  estate,  and  then  be 
allowed  attorneys  feea  out  of  the  estate  for 
prosecuting  thoss  dalma  to  final  Judgment 
against  the  estate  he  haa  been  representing. 
In  Wilkinson  t.  Washington  Trust  Co..  102 
Fed.  28.  42  O.  a  A.  140,  paragraph  1  of  the 
syllabua  saya:  *'A  receiver  Is  not  entitied  to 
an  altowanee  tor  dlsbursemento  to  attorneys 
for  making  reporto  to  the  conrt  involving 
nothtog  more  than  a  simple  narrative  of  his 
acta,  and  on  account  of  his  receipts  and  dis- 
bursements." H«iry  V.  Henry  (Ala.)  15 
South.  910;  Ounn  v.  Ewan,  85  a  a  A.  218, 
98  Fed.  80;  Olson  v.  Bank  (Minn.)  76  N.  W. 
878;  Bowles  v.  Bank  (C  O.)  82  Fed.  189; 
Terry  v.  Martin  (N.  M.)  32  Pac.  157. 

As  hereinbefore  observed,  we  are  not  in 
a  position,  not  bavlng  the  evidence  before  ns, 
to  say  that  the  loans  secured  by  the  re 
celrep  under  order  of  the  court  should  be 
dtoallowed.  While  such  orders  should  not 
be  made  by  the  Judge  on  ex  parte  applica- 
tion (Qaffney  v.  Piper,  6  Idaho,  490,  61  Pac. 
90),  and,  todeed,  may  have  been  entirely 
without  authority — a  question  which  we  do 
not  here  decide— stilt  these  orden  were  sndi 
as  to  Induce  the  belief  in  the  average  per- 
son that  they  were  valid  and  legal,  and, 
emanatii^  from  the  proper  tribunal,  were 
undoubtedly  lofAed  upon  by  the  lendera  ot 
these  sums  ot  mtmey  aa  ample  protection 
few  tiielr  loans.  With  the  findings  before 
us  as  they  sre,  we  must  affirm  that  part 
of  the  Judgmrait  which  allows  and  orders 
paid  the  sums  of  money  trorrowed  by  the  re- 
ceive under  these  ordera  and  directions  of 
the  trial  Judge.  On  the  other  hand,  we  shall 
reverse  that  pwtion  of  the  Judgment  al- 
lowing the  recover  82.666  as  sslary  or  com- 
pensathn  for  his  sarvloes  as  receiver,  and 
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also  that  part  of  the  judgment  allowing  the 
sum  of  $575  as  fees  to  the  receiver's  attor^ 

neya. 

The  cause  will  be  remanded  to  the  trial 
rourt,  -with  instructiODS  that  the  Judgment 
be  modified  as  herein  Indicated.  Costs 
awarded  to  appellants. 

STOCKSLAGEU,  C.  J.,  and  SULLIVAN, 
J.,  concur. 


JONES  et  al.  v.  VANE  et  al. 

(Supreme  Court  of  Idaho.    Aug.  15,  1905.) 

Judgment— ItELiEF  Against  in  Equity— Dk- 
MUBBER — Cause  op  Action. 

Held,  in  tliiH  cose,  that  the  complaint  failn 
to  state  a  cause  of  action  sufficient  to  warrant 
the  vacating  and  setting  aside  of  a  judgment 
entered  by  the  trial  conrt,  or  a  modification  of 
it. 

Sullivan,  J.,  dissenting. 
(Syllaba«  by  the  Court) 

Appeal  from  District  Court,  Kootenai 
County;  R.  T.  Morgan,  Judge. 

Bill  by  George  H.  Jones  against  William 
Vane  and  others  to  set  aside  a  Judgment 
Demurrer  sustained,  and  plaintiff  and  the 
state  of  Idaho,  as  intervener,  appeal.  Af- 
firmed. 

R.  L.  Edmiston,  Wm.  T.  Birdsall,  J.  J. 
Guheen.  Atty.  Gen.,  and  Edwin  A.  Suow,  for 
appellants.  Charles  L.  Ueltman,  for  respond- 
ents. 

SULLIVAN.  J.  This  action  was  brought 
to  vacate  a  Judgment  In  favor  of  the  respond- 
ents and  against  the  appellant  Jones.  Said 
Judgment  was  entered  on  the  11th  day  of 
May,  1903,  and  the  said  Jones  was  com- 
manded to  remove  a  certain  wharf  in  the 
Pend  d'Oreille  river.  The  appellant  Jones 
will  hereafter  be  referred  to  as  Jones,  and 
respondents  will  be  referred  to  as  Vanes. 

The  dispute  iu  this  action  relates  to  a  pier 
or  landing  place  within  the  navigable  waters 
of  the  Pend  d'Oreille  river,  which  is  a  navi- 
gable river  deriving  its  waters  from  the 
mountains  of  British  Columbia  and  Montana. 
As  a  navigable  river  It  flows  through  a  part 
of  the  state  of  Idaho,  Into  and  across  a  part 
of  the  state  of  Washington,  thence,  via  Brit- 
ish Columbia  and  the  Columbia  river,  to  the 
Pacific  Ocean.  The  shore  end  of  the  said 
pier  and  landing  In  dispute  Is  at  the  point 
on  the  river  banli  between  high  and  low  wa- 
ter marlis  ami  on  ground  claimed  by  Jones 
to  belong  to  the  state  of  Idaho;  that  is.  It  Is 
the  bed  of  a  navigable  stream.  The  state  of 
Idaho  intervened  in  tlils  action,  and  by  Its 
complaint  in  Intei-vention  It  asserts  owner- 
sliip  to  the  bed  of  said  river,  on  which  said 
pier  stands.  It  also  alleges  the  Issuance  of 
a  license  by  the  state  to  Jones  In  1902,  per- 
mitting said  Jones  to  erect  said  pier.  It  is 
alleged  that  tlie  whole  of  said  pier  is  sub- 
merged at  ordinary  high  water.   The  shore 


end  of  said  pter  abuts  or  la  on  a  square  or 
plaza  for  a  street  leading  on  the  country 
road  to  the  lauding,  which  road,  it  is  alleged, 
was  platted  and  dedicated  to  the  public  by 
Vanes'  predeceasor  In  Interest  prior  to 
Vanes'  acquiring  any  interest  In  said  land. 
It  is  also  alleged  that  the  dedication  of  that 
portion  of  the  square  and  street  below  blgh- 
water  mark  covered  land  to  which  the  dedi- 
cator has  no  title,  as  it  is  averred  said  title 
was  in  the  state.  The  title  to  the  upland 
was  derived  by  Vanes'  predecessors  by  pat- 
ent from  the  United  States,  and  the  patent 
limited  the  number  of  acres  granted,  which 
were  all  above  high-water  mark.  Jones, 
since  1889,  had  been  engaged  in  steamboat 
navigation  on  said  river  in  Idaho  and  Wasb- 
ington.  carrying  malls,  passengers,  and  gen- 
eral merchandise,  and  said  pier  is  the  Idaho 
terminal  of  his  boats,  and  it  is  alleged  tbat 
be  built  and  owned  said  pier,  and  that  he 
derived  his  right  to  build  and  maiutain  the 
same  by  permit  from  the  ITnited  States,  and 
by  a  license  from  the  state  of  Idabo,  upon  the 
landing  place,  all  of  which  rights  attached 
and  were  exercised  many  years  before  VanM 
acquired  any  interest  in  the  adjoining  up- 
land, and  it  is  averred  that  Vanes  never  had 
any  Interest  In  the  strip  of  land  betwerai  high 
and  low  water  marks  or  in  the  bed  of  said 
river,  and  that  said  landing  Is  connected 
with  the  public  road,  which  existed  prior  to 
the  government  survey,  and  la  recognized  on 
said  survey,  which  survey  was  long  prior  to 
the  platting  of  said  land  by  Vanes'  predeces- 
sor. 

.Tones  duly  appealed  to  this  court  from  the 
Judgment  which  this  action  is  brought  to  va- 
cate, and  It  is  alleged  that,  without  his 
knowledge,  and  for  no  fault  of  his,  and  for 
no  cause  whatever,  except  the  fraud  of  his 
counsel,  said  appeal  was  dismissed  by  this 
court  for  not  filing  the  printed  record  on  ap- 
peal, and  his  counsel,  keeping  him  In  iguOT- 
ance.  afterwards  sought  to  reinstate  said 
appeal,  which  application  was  denied;  that 
as  soon  as  Jones  learne*!  said  facts,  without 
any  hichos.  he  sought,  tbrongh  other  counsel, 
to  obtain  this  court's  permission  to  make  an- 
other application,  which  application  was  de- 
nied by  this  court;  that  on  account  of  said 
fraud  of  Jones'  counsel,  and  the  further  fact 
that  said  counsel  Is  entirely  financially  Irre- 
sponsible. Jones  Is  without  any  other  remedy, 
and  has  been  deprived,  without  fault  on  his 
part,  of  his  day  In  court,  and  thereupon 
brought  this  suit.  In  his  complaint.  Jones 
avers  alleged  fatal  errors  In  the  ruling  of  the 
trial  court  In  the  original  suit,  to  wit:  The 
failure  to  find  facts  warranting  the  judg- 
ment; that  defenses  existed  fatal  to  any 
poRsIble  recovery,  and  a  discovery  of  those 
facts  was  made  since  said  judgment;  that 
the  judgment  Is  too  indefinite  and  uncertain 
for  enforcement;  that  it  was  contrary  to 
the  overwhelming  weight  of  evidence  and 
rules  of  law  applicable'  thereto;  tbat  no 
lawful  determination  could  be  bad  In  that  ac- 


Digitized  by  Google 


Idaho) 


JONES  T.  VANS. 


Ill 


tlon  wttbont  tbe  prcRenre  of  other  parties; 
and  that  the  court  was  without  Jurisdiction 
to  detmnlne  auy  of  the  questlous  Involved  In 
said  actl<Hi.  or  of  the  parties  having  the  sole 
right  to  assert  an  Interest  In  the  subject- 
mattw  thereof.  The  complaint  also  sets 
forth  various  federal  questions  involved  In 
the  controversy,  to  wit:  That  the  subjects 
Involved  aie  of  maritime  Jurisdiction,  of 
which  ttie  state  district  court  has  no  Juris- 
diction, and  that  said  Judgment  is  void;  that 
all  the  rights  claimed  by  Jones  were  exer- 
cised under  the  United  States  statutes,  law, 
and  usages,  and  any  dectelon  denying  anch 
rights  Is  a  decision  against  the  validity  of 
tbe  authority  so  exercised;  that  the  declslou. 
In  so  far  ss  It  assumes  the  right  to  Interfere 
with  the  dominion  of  tbe  United  States  over 
said  pier,  or  of  Jones*  right  therein  derived 
from  the  United  States,  or  decreeing  to 
Vanes  any  rights  therein,  and  in  the  land 
to  which  said  pier  Is  attached,  is  without 
Jurisdiction  either  as  to  persons  or  property; 
and  that  either  said  Judgment  which  this 
action  seeks  to  vacate,  or  any  decision 
against  the  vested  rights  claimed  by  Jones 
under  the  United  States  statutes  thereof, 
tn  that  it  Is  against  the  validity  of  said  stat- 
utes and  dominion  of  the  United  States, 
and  deprives  Jones  of  his  property  without 
due  process  of  law,  denies  to  Congress  tbe 
right  to  regulate  commerce,  denies  to  Jones 
the  privUegeB  and  Immunities  guarantied  to 
dtliens  of  tbe  several  states  and  the  equal 
protecttoD  of  the  law  thereof,  and  denies  to 
Congress  tbe  right  to  make  needful  rules 
and  regulations  respecting  the  territory  or 
property  belonging  to  the  United  States. 
The  prayer  of  the  complaint  is  for  an  Injunc- 
tion restraining  the  enforcement  of  said 
Judgment  and  to  vacate  the  same,  and  to 
so  far  open  the  same  as  to  permit  Jones  to 
come  In  and  urge  his  proper  defenses.  The 
complaint  Is  accompanied  by  the  affidavit 
of  Jones,  who  reaffirms  the  allegations  of 
the  complaint,  and  avers  that  said  Judg- 
ment Is  necessarily  an  interference  with  a 
right  of  navigation  of  the  navigable  waters 
of  the  United  States,  and  with  foreign  and 
domestic  commerce,  as  well  as  with  the 
proper  faamlllng  of  the  United  States  mails, 
and  avers  that,  unless  this  court  Interferes 
In  equity,  he  Is  without  remedy.  He  therein 
seeks  to  explain  and  excuse  his  failure  to  al- 
lege In  the  answer  In  the  former  anit  any 
of  tbe  facts  which  are  alleged  in  the  com- 
plaint In  this  suit,  and  avers  that  no  flnnl 
determination  of  the  questions  Involved  can 
be  had.  unless  be  Is  relieved  from  said  former 
Judgment.  Jones'  application  for  an  Injunc- 
tion herein  was  also  fortified  by  an  affidavit 
of  John  W.  Strack,  a  civil  engineer,  showing 
that  he  had  verified  the  high-water  and  low- 
water  marks  of  the  river,  as  well  as  the  road 
locations  leading  thereto,  tind  that  tbe  whole 
territory  In  dispute  la  below  high-water  line, 
and  within  lands  platted  and  dedicated  to 
the  public  by  Vanes'  predecessor  In  Interest. 


Said  affidavit  Is  corroborated  by  a  map 
drawn  by  said  civil  engineer,  showing  tbe 
survey  made  by  him. 

Upon  filing  the  complaint,  the  district 
court  granted  a  temporary  Injunction,  with 
an  order  to  show  cause  why  It  should  not 
be  continued.  Pending  the  motion  to  con- 
tinue the  Injunction,  the  state  of  Idaho  filed 
and  served  the  complaint  In  intervention, 
alleging  title  to  the  land  between  high  and 
low  water  marks  of  the  Pend  d'Oreille  river. 
It  further  alleged  that  the  state  had  granted 
a  license  to  Jones  to  use  said  land  for  said 
pier  and  landing  purposes.  The  Vanes  de- 
murred to  the  complaint  npcm  two  grounds: 
(1)  That  It  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  (2)  that  tbe 
action  was  barred  by  a  former  Judgment  In- 
volving the  same  subject-matter.  Vanes  also 
made  a  motion  to  strike  out  the  complaint 
in  Intervention  filed  by  the  state.  On  the 
hearing  of  the  order  to  show  cause  for  a 
continuance  of  the  Injunction,  the  Vanes  in- 
terposed said  demurrer  and  motion,  and 
nothing  else,  and  the  only  questions  dis- 
cussed at  the  hearing  were  the  questions 
raised  by  them.  The  court  sustained  the 
motion  to  strike  out  the  complaint  In  lnter» 
ventlon  on  behalf  of  the  state,  sustained  the 
demurrer  to  the  complaint,  awarded  Judg- 
ment dismissing  the  action,  and  for  costs. 
From  those  orders  and  that  judgment,  Jones 
and  the  state  of  Idaho  appealed. 

The  writer  of  this  opinion  ia  of  the  view 
that  the  court  erred  In  sustaining  tbe  de- 
murrer to  the  complaint.  As  I  view  It.  tbe 
complaint  states  a  perfect  cause  of  action 
for  relief  In  equity.  The  court  also  erred  In 
striking  out  the  complaint  In  Intervention 
of  the  state.  There  Is  no  question  In  my 
mind  but  that  a  court  of  equity  may  restrain 
a  judgment  at  law  upon  proper  allegations. 
The  principle  is  stated  In  section  875,  Story's 
Eq.  Jur.,  as  follows:  "The  theory  of  equita- 
ble Interference  with  judgmrat  Is  that  from 
certain  equitable  circumstances  of  which  a 
court  of  equity  has  cognizance  It  Is  against 
conscience  that  the  party  should  proceed." 
And  In  section  SSi  It  Is  stated:  "There  Is  no 
pretense  to  assert  the  Jurisdiction  upon  any 
of  the  ordinary  grounds  of  accident,  mistake, 
fraud,  or  confidence.  It  stands  upon  the 
more  enlarged  principle  of  general  justice." 
In  People  v.  Mayor,  etc.,  11  Abb.  Prac.  66, 
where  the  court  bad  under  consideration  the 
question  as  to  whether  a  court  of  equity 
would  Interfere  with  a  judgment  at  law  In 
eases  only  where  the  Insolvency  of  the  at- 
torney Is  shown.  It  Is  stated:  "The  rule  con- 
fining relief  to  the  client  only  to  cases  of 
the  Insolvency  of  the  attorney  has  nearly. 
If  not  entirely,  become  obsolete,  and  the  rule 
adopted  to  give  relief  to  the  party  where  the 
act  was  unauthorized.  In  Sharpe  v.  Mayor, 
etc..  Justice  Mullin  says:  'The  recent,  and. 
In  my  opinion,  the  more  just,  practice  Is  tar 
the  court  to  relieve  the  client,  without  refer- 
ence to  the  lesponsibUlty  of  the  attorney. 
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when  a  proper  cue  for  gntntlD&r  relief  le 
established.  There  la  no  Justice  In  permit- 
ting one  party  to  obtain  an  undue  advantage 
over  another  through  the  neglect  or  miscon- 
duct of  that  other's  attorney.  Courts  of  law 
are  not  to  be  naed  by  parties  In  perfecting, 
through  the  forms  of  law,  the  ruin  of  a  party 
who  has  employed  a  negligent  or  unworthy 
attorney.' "  See  Erie  R.  R.  Co.  v.  Ramsey, 
45  N.  T.  637;  Little  Rock  &  0.  Co.  t.  Wells, 
61  Ark.  854,  33  S.  W.  208,  30  L.  R.  A.  G60, 
54  Am.  St  Rep.  216.  In  footnote  at  page  221 
of  64  Am.  St  Rep.,  It  Is  stated:  "In  every 
case  in  which  application  is  made  to  a  court 
of  equity  by  an  Independent  suit  for  relief 
against  a  Judgment  or  other  dedsion,  It  la 
Incumbent  on  the  complainant  to  establish: 
(1)  That  he  has  lost  a  cause  of  action  or  of 
defense,  or  some  part  thereof;  (2)  that  such 
loss  occurred  ^tber  because  the  court  In  the 
f<H-mer  proceeding  or  action  was  not  compe- 
tent to  hear  it  and  to  grant  relief  thereupon, 
or  because  he  was  prevented  from  presenting 
it  or  having  it  properly  considered,  either 
throng  fraud,  accident,  mistake,  or  some 
other  sufficient  ground  for  the  Interposition 
of  equity;  and  (3)  that,  unless  he  secures 
relief  in  equity,  he  will  be  without  any  ade- 
quate remedy.  Headley  v.  Bell,  84  Ala.  346, 
4  South.  891;  Harding  v.  Hawkins,  141  III. 
672,  31  N.  EL  307,  33  Am.  St  Rep.  347;  Rat- 
Uff  T.  Stretch.  130  Ind.  282,  30  N.  E.  30; 
Whitaker  t.  Wickersham,  6  Del.  Ch.  187; 
Llninger  v.  Glenn,  33  Neb.  187,  49  N.  W. 
1128;  Proctor  v.  PetUtt,  26  Neb.  06,  41  N. 
W.  131;  PhllllpB  T.  Pullen,  45  N.  J.  Bq.  6, 
IG  Atl.  9;  Yorke  t.  Torke.  8  N.  D.  84S,  65 
N.  W.  1096." 

I  think  the  doctrine  Is  well  settled  that  a 
court  of  equity  will  Interfere  upon  proper 
appUcatl(Hi  and  stay  the  enforcement  of  a 
judgment,  where  It  appears  from  the  allega- 
UooA  of  the  complaint  that  the  trial  court 
had  no  Jurisdiction  to  enter  the  Judgment 
Especially  Is  that  true  where  It  is  shown 
that  the  attorney  of  the  party  against  whom 
the  Judgment  is  entered  has  clearly  be- 
trayed his  client  However,  my  associates 
are  of  the  opinion  that  the  allegations  of 
the  complaint  are  not  sufficient  to  warrant  a 
court  of  equity  in  interfering  with  the  Judg- 
ment sought  to  be  set  aside  or  annulled  by 
this  action.  Therefore  the  majority  of  the 
court  holds  that  the  Judgment  of  the  trial 
court  must  be  affirmed. 

AILSHIB.  J.  I  have  no  fault  to  find  with 
the  principles  of  equity  suggested  by  Justice 
SULLIVAN,  but  I  am  unable  to  see  where- 
in appellant  has  made  such  allegations  of 
fraud  as  to  Justify  a  court  of  equity  in  as- 
suming Jurisdiction  and  enjoining  the  en- 
forcement of  a  Judgment  at  law  dnly  made 
and  entered.  The  appellant  has  had  his  day 
In  court,  and  the  Judgment  entered  against 
him  has  become  final  and  Is  the  law  in  all 
subsequent  proceedings  between  the  same 
parties  in  reference  to  tbe  same  subject-matr 


to*.  I  Uiink  tbe  complaint  desUtnte  of  micb 
allegations  of  fraud  as  to  warrant  equitable 
Interference.  Equity  should  not  override  the 
law.  but  assist  and  supidement  It 

The  Judgment  of  the  trial  court  will  be 
affirmed.  Costs  awarded  to  the  respond- 
ents. 

STOGKSLAOBB,  O.  J.,  concurs. 


HUGGINS  T.  SUTHEBLAND  «t  «L 

(Sapreme  Court  of  Washington.   Aug.  9, 1905.) 

Mechanics'  Liens  —  Contbactobs'  Bonoa— 
Actions—Con  Dmons  Pbeckdent— Nones 
or  Claih. 

BailinEer'B  Ann.  Codes  &  St  S  5925,  pro> 
vides  for  the  filing  by  a  contractor  for  a  public 
improvement  of  a  bond  for  the  protection  of 
laborers  and  materialmen.  Section  5927,  as 
amended  by  Laws  1899.  p.  172,  c.  105.  gives  a 
right  of  action  on  the  bond  for  work  wme  and 
for  materials  famished  In  the  prosecution  of 
the  work,  subject  to  the  proviso  that  such'lr^ht 
of  action  shall  not  exist  unless  within  SO  dihw 
from  the  completion  of  the  contract  and  the 
acceptance  of  ttte  work  by  the  municipality  the 
laborer  or  materialman  shall  present  to  and 
file  with  the  proper  mnnicipal  body  a  notice  of 
claim.  Held  that,  in  order  that  a  laborer  or 
materialman  may  malDtain  an  action  on  the 
contractor's  bond  for  work  or  material  perform- 
ed or  furnished,  it  Is  necessanr  for  him  to  al- 
lege and  prove  the  giving  of  me  prescribed  no- 
tice withm  the  stipulated  time. 

Appeal  from  Superior  Court,  Adams  Ootm- 
ty;  C.  H.  Neal,  Judge. 

Action  by  L.  H.  Huggina  against  W.  B. 
Sutherland  and  others.  From  a  Judgment 
for  plaintiff,  certain  defendants  appeaL  Re- 
versed. 

Zent,  Lovell  &  Linn,  for  appellants. 

MOUNT,  O.  J.  This  action  was  broi^ht 
upon  a  contractor's  bond  for  the  construc- 
tion of  public  improvements  for  the  town  of 
Lind,  a  municipal  corporation.  From  a  Judg- 
ment in  favor  of  plaintiff,  the  defendants, 
who  were  sureties  vtpaa  the  bond,  bare  ap- 
pealed. 

The  complaint  alleges  two  causes  of  action. 
The  first  Is  as  follows:  "(1)  That  on  the 
20th  day  of  May,  1902.  defendant  W.  E.  Suth- 
eiiand  made  and  entered  Into  a  certain  con- 
tract, in  writing,  with  the  town  of  Llnd,  a 
municipal  corporation,  for  the  furnishing  of 
the  material  and  the  construction  of  a  bridge 
on  Van  Marter  avenue,  In  the  town  of  Lind, 
across  the  stream  of  the  Lind  coulee,  and  it 
was  then  and  there  agreed  between  the  said 
town  of  Llnd  and  W.  B.  Sutherland  that  the 
said  W.  E.  Sutherland  should  furnish  all  la- 
bor and  materials  entering  into  the  construc- 
tion of  and  completion  of  said  bridge  for  the 
sum  of  $800,  which  the  said  town  of  Llnd 
then  and  there  agreed  to  pay.  (2)  That  on 
the  said  29Ui  day  of  May,  1902,  the  said  W. 
E.  Sutherland,  for  the  security  of  the  said 
town  of  Llnd,  and  to  protect  it  against  liens 
for  materia]  and  otherwise,  and  in  accvi-d- 
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snce  with  the  contract  hereinbefore  alleged, 
and  In  pnrsuance  with  the  statntes  of  Wash- 
ington In  such  casea  made  and  provided, 
made,  executed,  and  delivered  his  certain 
boud  of  Indemnity,  with  Wm.  Yerdenlus  and 
L.  M.  Fhllpott  as  surety  on  said  Iwnd,  In  the 
penal  sum  of  $600,  and  the  said  defendants 
Wm.  Yerdenlus  and  L.  M.  Fhllpott  then  and 
there  executed  said  bond  aa  surety,  and  jus- 
tified to  the  same  In  the  sum  of  $600  each, 
and  the  said  bond  was  then  and  there,  on  the 
3l8t  day  of  May,  1902,  delivered  to  the  said 
town  of  Lind.  That  a  copy  of  said  bond  Is 
hereto  attached  and  made  a  part  of  this  com- 
plaint as  fully  as  though  Incorporated  here- 
in, marked  llxhlblt  A.'  (3)  That  between 
the  2&th  day  of  May,  1902,  and  the  28th  day 
of  July,  194^,  plaintiff  furnished  materials, 
to  wit,  lumber  and  building  hardware  to  the 
said  W.  B.  Sutherland,  for  the  construction 
of  said  bridge,  and  which  entered  into  the 
conatructiou  of  said  bridge,  of  the  value  and 
reasonably  worth  the  sum  of  $243.87.  (4) 
That  no  part  of  said  account  has  been  paid, 
and  that  plaintiff  is  the  legal  owner  and  hold- 
er thereof,"  For  a  second  cause  of  action 
the  complaint  alleges,  in  substance,  that  a 
copartnership  consisting  of  A.  Boenlg  and  C. 
I^bes,  at  the  special  instance  and  request  of 
defendant  W.  E.  Sutherland,.  furnlBhed  cer- 
tain hardware  of  the  reasonable  value  of  $77.- 
70,  which  hardware  was  used  in  the  con- 
struction of  said  bridge,  and  that  no  part  of 
the  account  had  been  paid,  and  that  prior  to 
the  action  the  account  was  assigned  by  the 
said  copartnership  to.  the  plaintiff.  The 
prayer  is  for  the  aggregate  of  the  two  items 
above  stated. 

The  complaint  did  not  allege  that  the  plain- 
tiff or  his  assignor  within  30  days  after  the 
completion  of  the  contract  and  the  acceptance 
of  the  work  filed  a  claim  with  the  town  coun- 
cil of  the  said  town,  as  required  by  section 
5927,  2  Balllnger's  Ann.  Codes  &  St.  (Sess. 
Laws  1899,  p.  172,  c.  105).  The  bond  which 
Is  attached  to  the  complaint  Is  as  follows: 

"Know  all  men  by  these  presents:  That 
we,  W.  E.  Sutherland  as  principal  and  Wm. 
Verdenius  and  L.  M.  Fhllpott  as  sureties,  are 
held  and  firmly  bound  unto  the  town  of  Lind 
In  the  full  sum  of  $600,  lawful  money  of  the 
United  States  of  America,  to  be  paid  unto 
the  said  town  of  Lind.  or  its  successors  or 
assigns,  to  which  payment  well  and  truly  we 
bind  our  and  each  of  our  heirs,  executors  and 
administrators,  jointly,  firmly  by  these  prem- 
ises. Sealed  with  our  seals  and  dated  this 
29th  day  of  May,  1902.  The  conditions  of 
this  are  such  that,  whereas  the  above  botmd- 
en  W.  E.  Sutherland  was,  on  the  28th  day 
of  May,  1902,  awarded  a  contract  for  fur- 
nishing the  material  and  the  construction  of 
a  bridge  on  Van  Marter  avenue  across  the 
stream  of  Und  coulee  In  the  town  of  Lind, 
according  to  the  plans  and  specifications  now 
on  file  In  the  office  of  the  clerk  of  said  town 
and  the  contract  to  which  this  is  attached, 
the  same  to  be  fully  finished  and  complete  on 
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or  before  the  29th  day  of  July,  1902.  Now, 
therefore,  if  the  said  contractors  shall,  on  fX 
before  said  date  fully  complete  said  bridge  as 
above  specified  and  shall  pay  for  all  ma- 
terials used  therein,  and  shall  not  allow  lien 
to  attach  to  said  property,  then  this  obliga- 
tion shall  be  null  and  void,  otherwise  to  le- 
main  in  full  force  and  effect" 

The  bond  is  properly  signed  and  verified, 
and  marked  filed  with  the  town  clerk.  The 
sureties  on  the  bond  appeared  In  the  action, 
and  filed  a  demurrer  to  the  compl&iut  upon 
the  grounds  that  there  Is  a  misjoinder  of  par- 
ties, and  that  the  complaint  does  not  state  a 
cause  of  action  against  them.  This  demurrer 
was  overruled,  and  exception  allowed  to  the 
ruling  by  the  court  The  sureties  thereupon 
filed  an  answer,  which  was  a  general  denial 
of  all  the  allegations  of  tbe  complaint 
Thereafter,  the  defendants  falling  to  ap[>ear 
at  the  trial,  tbe  court  entered  a  Judgment 
against  the  sureties  on  the  bond  for  $193.87 
upon  the  first  cause  of  action,  and  for  $77.70 
upon  the  second,  and  against  the  principal 
contractor  for  the  full  amount  claimed  In  tbe 
complaint.  ^ 

Appellant  contends  ^K>n  this  appeal  0) 
that  the  complaint  does  not  state  a  cause  of 
action;  (2)  that  the  bond  Is  void  because  It 
runs  to  the  town,  and  not  to  the  state;  (3) 
that  there  is  a  misjoinder  of  causes  of  action 
because  tbe  Judgment  against  the  sureties  Is 
In  a  different  sum  from  the  Judgment  against 
the  principal.  It  is  sufficient  to  say  of  the 
last  contention  that  the  defect  does  not  ap- 
pear upon  the  face  of  the  complaint  The 
record  of  the  trial  is  not  brought  here,  and. 
If  there  is  error  in  this  respect,  such  error  Is 
apparently  In  favor  of  tbe  appellants.  It  Is 
sufficient  to  say  of  the  second  contention  that 
the  apparent  defects  In  the  bond  are  evident- 
ly mistakes  of  the  principal  and  his  sureties, 
which  they  may  not  now  take  advantage  of. 
The  first  contention  Is  more  serious.  The  re- 
spondent has  not  appeared  in  this  court,  and 
we  are  not  advised  of  the  position  which  he 
takes  ui>on  the  question.  The  statute  pro- 
vides, at  section  5925,  2  Balllnger's  Ann. 
Codes  ft  St.,  for  the  contractor  to  file  such  a 
bond  as  the  one  In  question  for  the  protec- 
tion of  laborers  and  materialmen.  Section 
6927,  as  amended  in  1899  (Laws,  p.  172.  c. 
105),  provides  that  the  bond  mentioned  above 
"shall  be  in  an  amount  equal  to  the  full  con- 
tract price  agreed  to  be  paid  for  such  work 
or  improvement,  and  shall  be  to  the  state  of 
Washington,  and  all  such  persons  mentioned 
In  said  section  2415  shall  have  a  right  of  ac- 
tion In  his,  her,  or  their  own  name  or  names 
on  such  bond,  for  the  full  amount  of  all 
debts  against  such  contractor,  or  for  work 
done  by  such  laborers  or  mechanics,  and  for 
materials  furnished  or  provisions  and  goods 
supplied  and  furnished  In  the  prosecution  of 
such  work,  or  the  making  of  such  Improve- 
ments: provided,  that  such  persons  shall  not 
have  any  right  of  action  on  such  bond  for 
any  snm  whatever,  unleas  within  thirty  &0) 
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days  from  and  after  the  completion  of  the 
contract  with  and  acceptance  of  the  work  by 
the  board,  council,  commission,  trustees,  or 
body  acting  for  the  state,  county  or  munici- 
pality, or  other  public  body,  city,  town  or 
district,  the  laborer,  mechanic  or  sub-con- 
tractor, or  materialman,  or  person  claiming 
to  have  supplied  materials,  provisions  or 
goods  for  the  prosecution  of  such  work,  or 
the  making  of  such  Improvement,  shall  pre- 
sent to  and  file  with  such  board,  council,  com- 
mission, trustees  or  body  acting  for  the  state, 
county  or  municipality,  or  other  public  body, 
city,  town  or  district,  a  notice  in  writing  in 
substance  as  follows:  [Then  follows  a  form 
of  the  notice.]  Such  notice  shall  be  signed 
by  the  person  or  corporation  making  the 
claim  or  giving  the  notice;  and  said  notice 
after  being  presented  and  filed  shall  be  a 
public  record  open  to  inspection  by  any  per- 
son." This  statute  clearly  makes  the  right 
to  maintain  the  action  upon  the  bond  depend 
upon  the  notice  provided  for  therein.  This 
provision  was  for  the  benefit  of  the  sureties 
on  the  bond.  Their  liability  thereon  ceased 
as  to  the  class  of  person^  designated,  if  no 
Buch  notice  or  claim  was  filed  within  the 
time.  It  was  therefore  Incumbent  upon  the 
plaintiff  to  allege  and  prove  the  fact  that 
such  notice  was  given  within  the  time,  be- 
cause that  fact  was  a  necessary  one  to  give 
a  cause  of  action.  Without  such  fact  bo  ac- 
tion could  be  maintained  by  the  plaintiff  un- 
der the  express  terms  of  the  statute.  The 
complaint,  not  having  alleged  this  fact,  failed 
to  state  a  cause  of  action,  and  the  court 
should  have  sustained  the  demurrer. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  with  leave  to  the  re- 
spondent to  amend  his  complaint. 

CROW,  ItCUKIX,  FULLEBTON,  and 
ROOT,  JJ.,  concur. 


O'BRIEN  V.  TAGB  LUMBER  CO. 

(Supreme  Court  of  Washington,    Aug.  8, 190.'.) 

Injury  to  EMPLOTfi  — Negligence  of  Vice 
Pbincifal. 

Plaintiff  was  one  of  the  "doggers"  in  a 
saw  crew  in  a  sawmill,  one  of  the  members  of 
which  was  the  sawyer,  but  all  the  othprs  were 
under  the  supervision  and  control  of  the  saw- 
yer, bound  to  obey  his  orders,  taking  their  or- 
ders from  htm  and  him  alone,  and,  failing  to 
obey  him,  were  liable  to  discharge  oa  his  recom- 
mendation to  the  superintendent.  After  the 
sawyer  had  applied  the  "nigger"  to  a  log  on 
the  saw  carriage  for  purpose  of  turning  it,  but 
with  the  effect  of  getting  it  too  far  towards  the 
end  of  the  carriage  at  which  plaintiff  was 
working,  he  directed  plaintiff  to  move  it  back, 
and  while  plaintiff  was  attempting  to  do  so 
with  a  cant  book,  in  plain  view  of  and  with 
Ilia  back  towards  the  sawyer,  the  sawyer,  with- 
out warning,  again  applied  the  nigger  to  the 
log,  with  the  result  that  it  broke  the  lever  and 
started  the  carriage,  in  attempting  to  escape 
from  which  plaintiff  was  Injured.  Held,  that 
while  plaintiff  and  the  sawyer  were  in  some 
respects  fellow  servants,  the  negligence  of  the 


sawyer  in  using  the  nigger  without  warning 
plaintiff  of  the  danger  in  which  he  was  about 
to  be  placed  was  that  of  a  vice  principal. 

Appeal  trom  Superior  Goart,  Pierce  Coun* 
ty;  Thad  Huston,  Judge- 
Action  by  William  O'Brien  against  tbe 
Page  Lumber  Company.   Judftment  for  de- 
fendant.   Plaintiff  appeals.  Reversed. 

George  W.  Saulsl)erry  and  Chaa.  Bedford, 
for  appellant  Hudson  &  Holt,  for  respond- 
ent 

MOUXT,  C.  3.  This  appeal  Is  from  a 
Judgment  In  favor  of  defendant,  rendered 
upon  motion  for  a  directed  verdict  at  the 
close  of  plaintiff's  evidence.  Plaintiff  ap- 
peals. 

The  material  facts,  as  shown  by  the  plead- 
ings and  plaintifTs  evidence,  are  briefly  as 
follows:  In  the  year  1902  the  respondent 
owned  and  operated  a  sawmill  at  Buckley, 
in  Pierce  county.  Wash.,  for  manufacturing 
lumber.  The  appelant,  William  O'Brien, 
was  employed  in  tbe  mill  as  a  "dogger." 
This  employment  required  the  appellant  te 
ride  backwards  and  forwards  on  the  saw; 
carriage,  and  to  attach  the  "dogs"  to  the 
log  on  tbe  carriage.  These  dogs  were  de- 
vices for  holding  the  logs  securely  in  posi- 
tion to  saw.  It  was  also  the  duty  of  the 
dogger  to  detach  tbe  dogs  at  the  direction 
of  the  sawyer  when  the  log  was  to  be  turned 
upon  the  carriage,  and  to  perform  such  other 
duties  as  were  required  of  bim  by  the  saw- 
yer. The  saw  crew  consisted  of  the  sawder, 
one  tail  sawyer,  two  doggers,  and  one  set- 
ter. All  of  these  men  were  luider  the  su- 
pervision and  control  of  the  sawyer,  and 
Were  hound  to  obey  his  orders.  They  took 
their  orders  from  htm,  and  no  one  else.  If 
they  failed  to  obey  bim,  they  were  dischar- 
ged upon  his  recommendation  to  the  super- 
intendent. Over  tbe  sawyer  there  was  a 
superintendent,  who  had  general  control  over 
the  whole  mill,  and  who  employed  and  dis- 
chai^ed  the  men.  The  appellant  was  an  ex- 
perienced dogger,  and  thoroughly  familiar 
with  the  work.  N'ear  each  end  of  the  saw 
carriaf?e  was  a  "head  block,"  about  two  feet 
in  height,  against  which  the  ends  of  the  logs 
were  securely  held  by  the  dogs.  Stationary 
in  the  Iloor  of  the  mill  along  the  line  of  the 
carriage  way  was  a  device  called  a  "nigger," 
which  consisted  of  a  piece  of  timber  with 
iron  spikes  along  the  upper  side.  This  "nig- 
ger" was  a  powerful  machine,  used  In  strik- 
ing and  pushing  heavy  logs  onto  the  car- 
riage and  for  turning  them  thereon  when 
desired.  It  was  operated  by  steam  power 
by  the  sawyer,  by  means  of  a  lever,  and  in 
no  other  way.  There  was  also  a  chain  de- 
vice overhead,  operated  by  steam  power,  for 
rolling  logs  on  ttie  carriage  and  for  turning 
them  while  on  the  saw  carriage.  The  saw 
carriage  was  operated  baric  and  forth  by 
steam  power,  by  means  of  a  lever  in  the 
hands  of  the  sawyer.  On  tbe  81st  day  of 
July,  1002,  a  log  32  Inches  in  diameter  and 
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24  feet  long  vab  placed  upon  the  saw  car- 
riage to  be  cut  into  lumber.  After  tbe  log 
bad  been  cut  upon  three  sides,  the  sawyer 
desired  It  to  be  turned  over  on  the  carriage 
so  as  to  be  cut  upon  the  other  side.  He 
moved  the  saw  carriage  back  for  the  pur- 
pose of  using  tbe  nigger  to  turn  the  log. 
The  dogs  were  released  and  tbe  force  of 
the  nigger  was  applied  to  the  log.  The  car- 
riage had  not  been  moved  back,  far  enough 
for  the  stationary  nl^er  to  strike  the  log 
in  the  center.  It  struck  nearer  the  end 
at  which  appellant  was  working.  Instead 
of  turning  the  log  over  upon  the  carriage 
the  nl^^r  lifted  the  end  of  the  log  near  ap- 
pellant and  placed  It  upon  the  head  block* 
where  it  rested.  The  sawyer  thereupon  di- 
rected appellant  to  remove  the  end  of  the 
log  from  the  bead  block  back  onto  tbe  car^ 
riage.  Appellant,  In  obedieuce  to  the  or- 
der, procured  a  peavy  or  cant  hook,  and  was 
attempting  to  pry  the  end  of  the  log  back 
onto  tbe  saw  carriage.  He  was  standing 
with  hia  back  toward  the  sawyer,  in  plain 
view  of  tbe  sawyer,  who,  witliout  warning 
to  appellant,  again  applied  the  nigger  to  tbe 
log  as  It  lay  upon  the  head  block.  The  force 
of  the  blow  of  tbe  nigger  knocked  tbe  end 
of  tbe  log  over  tbe  head  block,  and  the 
weight  of  the  log  caused  the  appellant  to 
drop  hia  peavy.  Tbe  other  end  of  tbe  log 
toward  the  sawyer  slid  in  tbe  opposite  di- 
rection, and  struck  and  broke  the  lever, 
which  atarted  tbe  saw  carriage  forward  at 
full  speed,  with  the  log  crosswise,  and  rak- 
ing the  sides  of  tbe  mill.  Appellant,  in  or- 
der to  escape  the  log,  attempted  to  get 
through  a  door  on  the  aide  of  the  mill.  As 
he  did  so.  the  log  caught  bis  left  hand,  in- 
juring it  so  that  the  amputation  of  three 
fingers  was  necessary. 

There  are  two  charges  of  negligence  in 
the  complaint:  (1)  That  the  sawyer  was 
negligent  and  careless  In  applying  the  nigger 
to  tbe  log  without  warning  while  appelliint 
was  trying  to  pry  the  log  ofC  tbe  head  block; 
(2)  that  tbe  coniijany  was  negligent  in  em- 
ploying an  Incompetent  and  reckless  sawyer, 
who  was  addicted  to  tbe  use  of  alcoholic 
liquor.  It  is  contended  on  this  appeal  tliat 
the  evidence  was  sufflcieut  to  go  to  tbe  Jury 
upon  both  questions.  We  are  satisfied,  bow- 
ever,  that  there  was  no  evidence  upon  the 
second  question  to  be  submitted  to  the  jury. 
The  evidence  for  the  plalnttfT  showed  tliat 
tbe  sawyer  was  a  competent  man  for  the 
work  when  he  was  employed-  If  be  be- 
came incompetent  by  reason  of  the  use  of 
intoxicating  liquors  or  otherwise,  there  Is 
no  evidence  that  the  ref^ondent  bad  any 
knowledge  of  tbe  fact,  or  reasonably  should 
have  known  it.  Tbe  other  question  Is  more 
difficult,  and  is  tbe  principal  question  relied 
upon  by  appellant,  and  is  exhaustively  argued 
by  both  parties.  Appellant  contends  that 
tbe  sawyer,  under  tbe  ^rcumatancea  shown 
by  the  evidence,  was  a  vice  principal,  and 
that  he  owed  a  duty  to  appellant  to  warn  bim 


of  an  Intention  to  apply  tbe  nigger  to  the 
log  while  appellant  was  working  with  bla 
buck  to  the  sawyer  and  hi  no  irasitlon  to  see 
what  was  going  on.  Respondent,  on  the 
other  hand,  contends  that  tbe  sawyer  and 
tbe  appellant  were  fellow  servants,  engaged 
in  a  common  employment,  viz.,  cutting  lo^ 
into  lumber,  each  having  his  special  duties 
to  perform,  and  each  working  in  sight  of 
tbe  other;  that  tbe  lifting  of  the  end  of  tbe 
log  from  tlie  head  block  to  the  carriage  was 
a  mere  detell  of  the  work;  that  when  the 
sawyer  undertook  to  strike  the  log  with 
tbe  nigger,  and  tbus  assist  the  api>ellant  to 
place  the  log  properly  upon  the  carriage,  if 
the  sawyer  was  negligent  either  in  the  use 
of  tbe  nigger  or  In  falling  to  warn  the  appel- 
lant of  danger,  such  negligence  was  the 
negligence  of  a  fellow  servant,  for  which  the 
master  would  not  be  liable.  It  will  thus  be 
seen  that  the  question  presented  Is  wbetb^ 
the  sawyer  was  a  vice  principal  or  was  a  fel- 
low servant  with  the  appellant  in  respect  of 
the  warning.  'This  question  is  argued  with 
learning  and  ability  on  both  sides,  and  many 
authorities  are  called  to  our  attention  in  sup- 
port of  the  respective  positions.  In  some 
respects  the  sawyer  was  a  fellow  servant 
with  the  appellant  It  required  the  la6or 
of  both  to  place  the  logs  upon  tbe  saw  car- 
riage. Tbe  appellant  attached  the  log  firm- 
1y  to  the  carriage,  so  that  It  might  be  passed 
through  tbe  saw  by  the  sawyer.  The  appel- 
lant loosened  the  logs  from  the  carriage  so 
that  the  sawyer  might  turn  them  at  the  prop- 
er time.  In  these  respecte  they  were  fel- 
low servants  working  together,  each  having 
his  particular  duties  In  the  common  employ- 
ment of  converting  logs  into  lumber.  In 
some  respects  the  sawyer  was  a  vice  prin- 
cipal. He  was  the  superior  in  control  of 
tbe  saw  crew,  consisting  of  tbe  doggers,  the 
setter,  and  the  tall  sawyer.  ThCHe  men  were 
bound  to  obey  his  commands.  He  directed 
their  work  when  dh%ctlona  were  necessary. 
They  took  their  orders  from  him.  and  "no 
one  else."  If  they  failed  to  obey  him,  they 
were  discharged  upon  his  recommendation 
to  tbe  superintendent  It  is  true  there  is  no 
evidence  that  the  sawyer  had  power  to  blre 
men  or  to  discharge  them  except' as  above 
stated;  but  we  held  In  AUend  v.  Spokane 
Falls  &  Xorthern  Ky.,  21  Wash.  324,  58  Pac. 
244,  that  "the  power  of  superinteudence  and 
control  is  the  tesf  in  such  cases.  Under 
this  rule  tbe  sawyer  stood  in  the  place  of 
the  master  for  the  purpose  of  directing  the 
work  of  tbe  saw  ctew,  and  was  therefore  a 
vice  principal  to  that  extent.  We  are  also 
of  the  opinion  that  the  sawyer  was  a  vice 
principal  in  respect  to  the  safety  of  tbe 
place  and  the  appliances.  "It  Is  the  master's 
duty  to  provide  a  safe  place  for  his  eniployfi 
to  do  his  work,  and  to  see  that  It  Is  kept  in 
a  suitably  safe  condition,  and  this  duty  he 
cannot  delegate  to  another  so  as  to  relieve 
himself  from  liability."  McDonougb  v. 
Great  Korthei-n  Ity.,  13  Wash.  244,  4U  Fac. 
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334,  and  cases  dted.  There  appears  to  be 
uo  contention  in  this  case  that  the  appliances 
were  not  In  good  order,  or  that  the  place 
was  not  as  safe,  under  ordinary  circum- 
stances, as  the  character  of  the  work  would 
permit.  These  facts  are  therefore  conceded. 
As  to  the  details  of  the  work  in  ^hich  the 
sawyer  and  appellant  were  fellow  servants, 
the  master  was  not  liable;  but  when  the  log 
was  placed  by  accident  In  an  extraordinary 
position  upon  the  head  block,  the  direction 
of  the  sawyer  to  appellant  to  remove  the 
log  was  a  command  by  the  master  to  the 
sei-vant  which  he  was  bound  to  obey.  It 
was  the  duty  of  the  master,  then,  to  keep 
the  place  into  which  he  had  sent  the  servant 
reasonably  safe,  or  to  inform  the  servant 
of  dangers  known  to  the  master,  or  which 
reasonably  should  have  been  known  to  him, 
and  which  were  unknown  to  the  servant.  If 
the  sawyer,  acting  In  the  place  of  the  master. 
Intended  to  direct  another  agency  under  his 
control  to  act  in  conjunction  with  the  ap- 
pellant, which  agency  rendered  the  place  dan- 
gerous, it  was  certainly  the  duty  of  the  mas- 
ter to  inform  the  servant  thereof.  Especial- 
ly where  the  servant  was  in  such  a  posi- 
tion 'that  he  could  not  observe  the  agency 
or  the  fact  that  !t  was  about  to  be  put  into 
action.  Kespondent  contends  that  the  act 
of  the  sawyer  in  using  the  nigger  the  second 
time  was  a  detail  of  the  work,  and  in  that  re- 
spect he  was  acting  as  a  fellow  servant. 
This  contention  is  probably  correct  so  far 
as  the  mere  fact  of  using  the  nigger  was 
concerned.  But  In  Tiew  of  the  fact  that 
when  the  nigger  was  nsed  the  flrst  time  it 
threw  the  log  upon  the  bead  block  it  was 
apparent  to  every  one  that  another  blow 
by  the  nigger  while  the  log  was  in  that  posi- 
tion would  send  it  further  over,  and  make  the 
position  of  the  appellant  an  extremely  dan- 
gerous one,  and  therefore  It  was  the  duty 
of  the  master  to  see  and  know  of  the  dan- 
ger, and  not  to  direct  the  nigger  into  action 
without  notice  to  the  appellant.  In  other 
words,  the  sawyer,  as  master,  knew  that  be 
was  about  to  direct  the  nigger  into  action. 
He  knew,  or  should  have  known,  of  the 
peril  In  which  he  was  about  to  place  the 
appellant  '  The  appellant  did  not  know  what 
the  master  had  ordered.  He  could  neither 
see  nor  hear  him.  The  sawyer,  then,  as 
servant,  performed  the  detail  of  the  work  as 
directed  by  him  as  master.  The  negligence 
which  made  the  place  a  dangerous  one  was 
the  failure  of  the  sawyer,  as  master,  to  warn 
the  appellant  of  the  danger  In  which  he  was 
about  to  place  the  servant  This  view  of 
the  case,  which  we  think  is  the  logical  aud 
correct  one,  brings'  this  case  squarely  within 
the  rule  announced  In  Nelson  v.  TVilley 
Steamship  &  Nav.  Co..  26  Wash.  548,  67 
Pac.  237,  aud  cases  there  cited,  where  we 
held.  In  substance,  that,  when  the  perform- 
ance of  an  act  will  place  a  servant  In  a  dan- 
gerous place,  which  Is  known  or  should  be 
known  to  be  such,  and  where  such  act  ia 


performed  by  a  fellow  servant  at  the  com- 
mand of  the  vice  principal,  it  is  the  duty  of 
the  master  to  warn  the  servant  in  such  dan- 
gerous place,  and  a  failure  to  give  such  warn- 
ing Is  negligence  of  the  master.  This  case 
cannot  reasonably  be  distinguished  In  prin- 
ciple from  the  Xelson  Case,  and  Is  controlled 
by  it 

Counsel  for  respondent  argues  that  the 
principles  which  were  applied  to  the  case  of 
Sayward  v.  Carlson,  1  Wash.  29,  23  Pac. 
830,  and  cases  which  subsequently  approved 
that  case,  are  applicable  to  this  case  upon 
the  question  as  to  whether  the  sawyer  and 
the  dogger  were  fellow  servants.  But  from 
what  we  have  said  above,  Indicating  that  the 
sawyer  was  a  vice  principal  as  to  the  duty  to 
warn  the  appellant  of  the  danger  of  the  place, 
his  negligence  In  this  respect  was  the  neg- 
lect of  the  master,  and  distinguishes  Say- 
ward  V.  Carlson  from  this  case.  There  being 
sufficient  evidence  to  go  to  the  jury  upon 
this  point,  the  lower  court  erred  In  directing 
a  verdict  for  defendant. 

The  Judgment  appealed  from  Is  therefore 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

HADLEY,  FULLEBTON,  and  CROW,  JJ., 
concur. 


COX  et  aL  t.  CAMEROX  LCMBEB  CO., 
Limited. 

(Supreme  Court  of  W^ashingtoo.  Aug.  9, 1903.) 

1.  CoNTBiCTS—lLLEOAUTi— Refusal  to  En- 

Where  a  contract  fn  suit  is  not  illegal  on 
Its  face,  and  no  suggestion  of  illegality  in  made 
in  the  answer,  but,  on  the  contrarj-,  defendant 
interposes  a  coanterclaim.  aud  asks  damages 
for  the  breach  of  the  contract,  the  defense  of 
Illegality  cannot  prevail  unless  such  a  case  is 
presented  as  requires  the  court  to  Interpose 
of  its  own  motion,  and  stop  the  eoCorcemeDt  of 
the  contract  on  grounds  of  public  policy. 

2.  Saue— Vioi-ATioRs  or  Law— Cokteufu- 

TION  BT  CONTBACT. 

A  contract  provided  for  the  cutting  of  tim- 
ber by  plaintiffs  from  lands  owned  by  defend- 
ant The  land  contemplated  by  the  contract 
was  unsurveyed  public  land,  which  had  been 
scripped  by  defendant  and  selerted  under  Act 
Conp.  Jime  4,  1897.  a  2,  8  1.  30  Stat.  34  [2 
U.  S.  Comp.  St  1901,  p.  1341].  which,  bow- 
ever,  did  not  authorize  the  selection  of  unsur- 
veyed lands.  Plaintiffs  knew  that  the  land  was 
unaurveyed,  and  that  defendant  had  scripped 
it  Held,  that  plaintiffs  were  not  bound,  under 
peril  of  having  the  contract  declared  void  ab 
initio,  to  investigate  defendant's  title,  and  the 
court  was  not  warranted  of  its  own  motion  in 
holding  that  the  contract  contemplated  a  vio- 
lation of  the  laws  of  the  United  States,  and 
was  unenforceable  as  against  public  policy. 

3.  COMPBOMISE— BfFECT  AS  EVIDENCE. 

A  compromise  of  a  prosecution  for  cutting 
timber  from  public  lands,  effected  by  mnhing 
the  payment  provided  for  by  Act  Cong.  June 

3.  1S7H.  c.  151.  S  5,  20  Stat  90  |2  U.  S.  Comp. 
St  1001.  p.  1530],  is  not  conclusive  evidence 
of  guilt  in  the  party  making  the  same. 

4.  CoNTRiBUTiow— Right  to  Enforcb— Com* 
FBOMISG  OF  Criminal  Proceediro. 

Under  Act  Cong.  June  3,  1ST8.  c.  151.  5  ."S, 
20  Stat  90  L2  U.  S.  Comp.  St  1901,  p.  1330], 
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proTidiDg  that  any  person  prosecuted  for  cut- 
ting timber  may  be  relieved  from  further  proee- 
Gutioo  by  paying  a  certain  Bum  per  acre  for  all 
lands  from  which  be  Bball  have  cut  the  timber, 
one  who  compromises  a  nroaecution  instituted 
against  him  for  cutting  timber  by  making  the 
prescribed  payment  cannot  enforce  contribution 
against  a  joint  wrongdoer  without  showing  his 
own  guilt  and  consequent  legal  obligation  to 
make  the  payment;  and  since,  by  so  doing,  he 
defeats  his  right  of  contribntion,  he  cannot  ra- 
Gover  at  all. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Geo.  W.  Bdt,  Jtidge. 

Action  by  J.  F.  Cox  and  another,  copart- 
ners doing  bnalneBa  as  Cox  Bros.,  against  the 
Cameron  Lumber  Company,  Llniited.  From 
a  Judgment  for  plaintiffs,  defendant  apprals. 
ModlSed. 

John  B.  Qoode,  Forster  &  Wakefield,  and 

H.  M.  Stephens,  for  appellant.  Orares  & 
Oraves  and  B,  H.  Klzer,  for  respondents. 

RUDKIN,  X  On  the  8th  day  of  October, 
1901,  the  plaintiffs  and  the  defendant  entered 
Into  a  written  contract,  whereby  the  plain- 
tiffs agreed  to  cut  from  lands  owned  by  the 
defendant  on  the  Little  North  Fork  of  the 
Coeur  d'Alene  river,  as  per  plat  and  descrip- 
tion attached  to  the  contract,  not  less  than 
^000,000  nor  more  than  10,000,000  feet  of 
logs,  and  to  deliver  the  same  in  the  Coenr 
d'Alene  river  below  the  Old  Mission.  The 
Joga  were  to  be  delivered  not  later  than  Jnly 

I,  1003,  and  as  much  earlier  tn  that  year  as 
possible.  The  defendant  agreed  to  pay  at 
the  rate  of  ¥4-12^  per  thousand  for  all  logs 
flo  delivered,  and  to  advance  $3  per  thousand 
on  the  logs  whenever  200,000  feet  or  more 
were  banked  on  or  In  the  Little  North  Fork 
of  the  river.  The  defendant  further  agreed 
to  construct  a  road  to  the  plaintiffs*  camp  by 
the  nearest  and  most  practicable  route  for 
the  purpose  of  furulBhing  the  camp  with  saj>- 
plles,  the  road  to  be  completed  not  later 
than  June  15,  1902.  Under  this  contract  the 
plaintiffs  cut  and  placed  in  the  Little  North 
Fork  of  the  Coeur  d'Alene  river  3,700.000  feet 
of  logs,  and  received  on  account  thereof  the 
sum  of  $10,880.89.  The  plaintiffs  brought 
this  action  to  recover  damages  for  a  breach 
of  the  above  contract 

The  complaint  alleged  the  execution  of  the 
contract,  and  that  the  contract  was  fully  per- 
formed by  the  plaintiffs  until  they  were  com- 
pelled by  the  defendant  to  cease  work  under 
It  on  or  about  the  6th  day  of  December,  1902. 
^e  complaint  further  alleged,  as  breaches 
•on  the  part  of  the  defendant,  that  the  defend- 
ant failed  and  refused  to  construct  the  road 
to  the  plaintiffs'  camp  as  agreed,  and  that 
the  defendant  stopped  work  under  the  con- 
tract as  above  stated.  As  a  second  cause  of 
action  the  complaint  alleged  that  the  plain- 
tiffs were  directed  by  the  defendant  to  cut 
and  remove  timber  from  public  lands  of  the 
United  States;  that  they  were  indicted  there- 
for in  the  District  Court  of  the  United  States 
.2or  the  District  of  Idaho;  that  the  defend- 


ant fftUed  and  refosed  to  defend  them,  cfr 
give  them  counsel  or  assistance;  and  that  tbe 
plaintiffs  paid  and  became  liable  to  tiie  Unit- 
ed States  In  the  sum  of  91,000  for  cutting 
timber  on  400  acres  of  public  land.  Tbe 
plaintiffs  prayed  Jodgmmt  as  follows:  For 
$219.11.  due  on  aceoimt  of  logs  actually  fur- 
nished and  delivered;  914,000  on  account  of 
profits  on  the  uncompleted  portions  of  tbe 
contract;  9S.000  for  fallnre  to  construct  the 
road  as  agreed;  and  $1,000  paid  the  gorem- 
ment,  as  alleged  In  tbe  second  cause  of  ac- 
tion. The  Jury  returned  a  general  verdict  In 
favor  of  the  plaintiffs  m  the  snm  of  98,ES89.- 
11.  The  Jni7  also  returned  special  findings 
shovring  the  it^s  which  made  up  their  gen- 
eral verdict  Tbe  substance  of  these  special 
findings  was  for  loss  of  profits  94,000,  for 
failure  to  construct  road  $4,188.11,  on  account 
of  second  cause  of  action  $400.  A  motion 
for  a  new  trial  was  denied,  and  flrom  tbe 
Judgment  entered  on  the  verdict  of  the  Jnry 
thls  am>eal  is  taken. 

The  principal  contention  of  the  appellant 
as  to  the  first  cause  of  action,  and  the  only 
one  urged  in  the  oral  argument  before  this 
court  Is  that  the  contract  in  suit  Is  illegal 
and  void,  and  that  no  action  can  be  founded 
thereon.  This  contention  arises  out  of  the 
following  state  of  Acts:  Some  time  before 
the  contract  was  entered  into,  the  ai^ellant 
made  forest  reserve  scrip  selections  of  exten- 
sive tracts  of  uttsurveyed  public  lands  along 
tbe  UtUe  North  Fork  of  the  Coenr  d'Alene 
river,  in  the  state  of  Idaho,  under  the  act  of 
June  ^  1897,  c.  2,  |  1,  80  Stat  84  [2  U.  8. 
Comp.  St.  1901,  p.  1541],  and  tbe  lands  so  se- 
lected are  the  lands  referred  to  In  the  con- 
tract in  suit  It  is  DOW  maintained  that 
these  selections  yrete  unauUiorized  and  void, 
for  the  reason  that  un surveyed  public  lands 
were  not  subject  to  selection  under  said  act; 
that  the  lands  referred  to  In  the  contract  in 
suit  were  therefore  public  lands  of  the  Unit- 
ed States;  that  tbe  contract  contemplated 
the  cutting  and  removal  of  timber  from  such 
public  lands,  and  was  and  is  against  public 
policy,  and  void.  The  contract  was  not  il- 
legal for  any  reason  appearing  on  its  face, 
as  It  expressly  provided  Ibat  tbe  timber  was 
to  be  cut  from  lands  owned  by  tbe  attpellant. 
Nor  was  there  any  suggestion  in  Ihe  answer 
that  the  contract  was  illegal  or  void.  On  the 
contrary,  the  appellant  Itself  IntMrposed  a 
counterclaim  and  asked  damages  for  tiie 
breach  of  tbe  same  contract  Tbe  defense  of 
Illegality  In  tiie  contract  cannot  therefore, 
prevail,  unless  a  case  Is  in«8«ited  such  as 
quires  tbe  court  to  Interpose  of  its  own  mo> 
tion  and  stop  tbe  proceedings  on  groimds  of 
public  policy.  We  are  satisfied  that  no  such 
case  is  presented  here.  The  utmost  that  is 
claimed  against  the  respondents  is  that  they 
knew  the  land  was  unsnrveyed,  and  knew 
that  the  appellant  had  acrlpped  it  It  does 
not  necessarily  follow  from  this  that  the  ap- 
pellant had  no  title.  The  appellant  contends, 
however,  that  It  was  the  duty  of  the  respond- 
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entH  to  iDTCStigate  the  nature  and  character 
of  its  title,  and,  had  they  done  so,  the  law 
would  charge  them  with  notice  that  the  ap- 
pellant had  no  title  and  that  the  title  rested 
In  the  United  States.  Xo  such  duty  rested 
upon  the  respondents.  In  the  case  of  sales 
or  contracts  at  sale  this  court  has  strictly 
enforced  the  doctrine  of  caveat  emptor,  but 
this  Is  not  such  a  ease.  It  will  scarcely  be 
maintained  as  a  rule  of  law  that  a  party  en- 
tering Into  a  contract  to  pei^orm  certain  acta 
on  the  lands  of  the  other  party  to  the  con- 
tract, Is  required  to  Investigate  the  nature 
of  the  title  of  such  other  party  at  his  peril, 
and,  If  he  does  not,  and  the  performance  of 
the  contract  will  result  in  a  trespass  on  the 
lands  of  a  third  person,  the  contract  Is  void 
ab  initio.  In  Justice  to  both  parties,  we 
must  presume  that  they  sui>pos«d  the  appel- 
lant had  a  right  to  cut  timber  on  tlie  lands 
described  in  the  contract.  The  defeuRe  now 
Interposed  is  manifestly  an  afterthought,  and 
neither  the  pleadings  nor  the  evidence  war- 
rant the  court  in  holding,  of  Its  own  motion, 
that  the  contract  of  the  parties  contemplated 
a  violation  of  the  laws  of  the  United  States. 
The  contract  was  either  valid  or  void  in  Its 
inception.  Nearly  all  the  errors  assigned  as 
to  first  cause  of  action  relate  to  the  defense 
we  have  Just  considered.  We  have  examined 
the  other  assignments,  and  find  no  error  In 
the  record  as  to  this  cause  of  action. 

By  the  second  cause  of  action  the  respond- 
ents sought  to  recover  money  paid  the  United 
States  in  compromise  and  settlement  of  a 
criminal  prosecution.  This  money  was  paid 
under  the  provisions  of  section  5  of  the  act 
of  June  3.  1878,  c.  151,  20  Stat.  90  [2  U.  S. 
Comp.  St.  1901,  p.  1530],  which  reads:  "Tlmt 
any  person  prosecuted  in  said  states  and  tei"- 
ritories  for  violating  section  2401  of  the  He- 
vised  Statutes  of  the  United  States  who  is 
not  prosecuted  for  cutting  timber  for  export 
from  the  United  States,  may  be  relieved  from 
further  prosecution  and  liability  therefor  up- 
on payment,  into  the  court  where  said  ac- 
tion is  pending,  of  the  sum  of  two  dollars 
and  fifty  cents  per  acre,  for  all  lands  in 
which  be  shall  have  cut  or  caused  to  be  cut 
timber,  or  remove  or  cause  to  be  removed 
the  same."  We  confess  we  are  at  a  loss  to 
know  how  a  recovery  as  to  this  cause  of  ac- 
tion can  be  sustained.  If  the  respondents 
were  guilty,  there  can  be  no  recovery,  as  the 
law  permits  no  contribution  between  wrong- 
doers. The  respondents  contend  that  they 
were  not  guilty,  but  that  they  compromised 
the  prosecution  as  a  matter  of  precaution, 
and  as  the  easiest  way  out  of  the  difficulty. 
They  contend  further  that  the  compromise 
was  not  conclusive  evidence  of  guilt  in  this 
case.  We  entirely  agree  that  the  compro- 
mise  was  not  conclusive  evidence  of  guilt,  if, 
Indeed,  it  was  competent  evidence  at  all;  but, 
for  the  sake  of  argument,  let  us  concede  that 
they  were  not  guilty.  When  one  person 
seeks  to  recover  from  another  money  which 
he  has  paid  to  a  third  person,  he  must  show 


that  the  money  was  paid  by  request  of  the 
party  from  whom  he  seeks  a  recovery,  or  he 
must  show  that  there  was  a  legal  obligation 
on  his  part  to  pay.  Suppose  a  party  Is  sued 
as  an  Indoraw  on  a  negotiable  instrument 
for  a  large  sum.  He  feels  conscloos  that  he 
Is  not  liable,  but,  owing  to  the  uncertainty  as 
to  the  outcome,  he  compromises  the  claim  for 
a  lesser  amount.  He  then  sues  the  principal 
debtor  to  recover  the  sum  paid.  Must  he  not 
show  that  the  demand  against  him  was  well 
founded  in  law?  So.  in  this  case,  before  the 
respondents  can  recover  the  amount  paid  the 
government  the  appellant,  they  must 

show  that  there  was  a  legal  obligation  on 
their  part  to  make  the  payment,  and  they 
cannot  show  this  without  showing  that  they 
were  guilty  of  the  oflfense  charged.  So  that, 
whether  tiie  respondents  were  guilty  or  not, 
they  cannot  recover  from  the  appellant  the 
amounts  paid  the  United  States  in  compro- 
mise of  the  criminal  charge. 

The  Judgment  of  the  court  below  Is  there- 
fore modified  by  eliminating  therefrom  the 
sum  of  ^00,  and,  as  thus  modified,  the  judg- 
ment is  affirmed.  The  appellant  will  recover 
its  costs  on  the  appeal. 

MOUNT,  C.  J.,  and  FULLERTON,  BOOT, 
and  CBOW,  JJ.,  concur. 


STATE  ex  rel.   AMERICAN  FREEHOLD 
LAND  MORTO.  CO.  OF  LONDON, 
Limited,  v.  MUTTY  et  aL 

(Supreme  Court  of  Washington.   Sept.  1,  1905.) 

1.  Municipal  Cobporatioxs— Inoebtednebs 
— LiQUioATiON — Tax  Levt — Dtscbetion  of 

Council. 

1  Ballinger's  Ann.  CodcR  &  St.  $  1792.  pro- 
vides for  the  establiahmeut  of  soi»arate  munic- 
ipal indebtedness  and  current  pxiwnse  funds, 
and  authorizes  the  annual  levy  of  a  tax  for  the 
former  fund,  not  exceeding  six  millM.  Section 
1T!>4  provides  that  in  making  the  levy  the 
council  shall  consider  the  amount  of  the  out- 
standinff  indebtedness  for  the  payment  of  which 
no  provudon,  otlier  than  a  general  tax,  is  made 
by  law.  Section  ITIKJ  requires  that  all  money 
collected  after  February  1,  181I8,  from  taxes  tor 
tile  year  1890  and  previous  years,  togeUier  with 
penalty  and  interest  thereon,  shall  be  paid  into 
the  indebtedness  fund,  field,  that  it  is  not 
mandatory  on  a  municipal  council  to  levy  the 
full  six-nulls  tax  each  year  until  outstandii^ 
warrants  against  the  iDdehtednp-is  fund  have 
been  i>aid ;  but  the  council  is  vested  with  a  dis- 
cretion, to  be  exercised  in  view  of  the  amount 
of  the  outstanding  indebtedness,  the  amount  of 
cash  on  hand  for  its  payment,  and  the  amount 
of  previously  levied  and  uncollected  taxes,  which 
cannot  be  coerced  by  mandamus  at  the  suit  of  a 
holder  of  the  warrants,  unless  it  is  shown  that 
the  aggregate  of  the  cash  on  hand  and  uncollect- 
e<l  taxes  previously  levied  is  insufficieut  to  meet 
such  warrants. 

[Kd.  Xotp, — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  2043.] 

2.  Evidence  —  JuniciAL  Notice  —  Common 
Knowledge. 

Courts  will  take  judicial  notice  as  matter 
of  common  knowledge  that  all  taxes  nnon  the 
assesKment  roll  are  never  collected  until  years 
after  the  assessment. 
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3.  municipal  cobrobations  —  taxation  — 
Duration  of  Ijkn— Limitations. 

Unpaid  munk-ipal  taxes  constitute  a  lifn, 
which  cannot  be  satittfifd  or  removed  except  by 
payment,  and  against  the  euforcemcnt  of  which 
limitation  does  not  run. 

tEd.  Note. — For  cases  Id  point,  fiec  vol.  36, 
Cent.  Dig.  Municipal  Corporations.  68  2087- 
20!>1 ;  vol.  45,  Cent.  Dig.  Taxation.  §g  !Kjl-055.] 

4.  Evidence  —  Mitnicipal  Cobporations  — 
Duties  of  Council— Presumption  of  Per- 
form a  nce. 

It  will  be  presumed,  in  the  absence  of  a 
sbowinx  to  the  contrary,  that  a  municipal  coun- 
cil baa  discbarged  the  duty  impoaed  by  Bal- 
liiiger'a  Ann.  Codes  &  St.  SS  1792,  1794.  170U, 
of  providing  by  appropriate  levies  for  the  mu- 
nlapal  indebtedness  fund. 

5.  Same— Warrants  — pRBSUUPTtON  of  Va- 
lid itt. 

A  municipal  warrant  shows  a  prima  facie 
valid  claim  against  the  municipality,  sufficient 
to  withstand  a  demurrer  to  a  pleading  based  oh 
»uch  warrant,  and  setting  out  a  copy  thereof. 

[Ed.  Note. — For  casM  in  point,  see  vol.  38, 
Cent.  Dig.  Municipal  Corporations,  {  18^] 

Appeal  from  Superior  Court,  Jefrerson 
County;  Oeo.  G.  Hatcb,  Judge. 

Mandamas  proceedings  by  the  state  on  the 
relation  of  the  Amerlcau  Freehold  Laod 
Mortgage  CompftDy  of  London,  Limited, 
against  Peter  Mntty  and  others  as  coimcll- 
inen,  and  C.  13.  Coon  as  mayor,  of  the  city 
of  Port  Townsend.  From  a  Judgment  order- 
ing a  peremptory  writ  to  Issue  as  prayed,  re- 
spondents appebl.  Keversed- 

A.  w.  Buddress,  for  appellants.  Kobert  P. 
Oldliam,  for  respondent 

HADLEY,  J.  Tills  Is  n  mandamus  pro- 
ceeding to  compel  tlie  levy  of  an  additional 
tax  In  favor  of  tlie  indebtedness  fund  of  the 
dty  of  Port  Townsend.  The  superior  court 
ordered  an  altemntive  writ  of  mandate,  di- 
rected to  the  mayor  and  city  conncllmen  of 
said  city.  The  application  and  the  alterna- 
ttTC  writ  recite  that  during  the  months  of 
May,  September,  and  November,  1898,  cer- 
tain warrants  were  Issued  by  said  city, 
drawn  upon  the  Indebtedness  fund;  that  the 
relator  is  the  present  owner  thereof;  and 
that  no  part  of  the  principal  or  Interest  of 
any  of  tbe  warrants  has  been  paid.  It  is 
averred  that  it  was  tl»e  duty  of  the  mayor 
and  cooncllmfm  to  asseas  and  levy  a  tax  of  six 
mills  for  said  fund  for  tbe  year  1904;  that 
relator  in  due  tkne  made  a  demand  for  sucft 
levy,  but  that  the  same  was  disregarded, 
and  a  levy  of  one  mill  was  made;  that  for 
several  years  prior  to  1904,  the  mayor  and 
conncllmen  have  not  levied  a  tax  for  said 
fund  to  tlie  fall  amount  allowed  by  law; 
and  that  for  the  year  1903  the  levy  was 
i.S5  mills.  It  is  further  alleged  that  tbe  as- 
sessed valuation  of  the  city  for  the  year 
1904  is  $030,04ft.  and  that  the  total  sum  of 
outstanding  and  unpaid  warrants  against 
said  fund  Is  about  $12&,000;  that  a  tax  of 
one  mill  is  inenffldent  to  pay  said  outstand- 
ing warrants,  or  even  the  interest  thereon; 
tliat  an  additional  levy  of  Ave  mills  will  aot 


be  sufficient  to  pay  relator's  warrants,  be- 
cause of  those  of  earlier  date  outstanding 
against  the  fund.  Tlie  mayor  and  council- 
men  demurred  to  the  alternative  vnit,  and 
moved  to  quash  it.  The  demurrer  and  mo- 
tion were  overruled,  and,  the  respondents 
to  the  writ  having  elected  to  stand  upon 
their  demurrer  and  having  refused  to  plead 
further,  Judgment  was  entered  that  a  per- 
emptory writ  of  mandate  shall  Issue  requir- 
ing tbe  levy  of  an  additional  tax  of  five  mills 
for  said  fund  for  the  year  1901,  and  also 
that  a  levy  of  six  mills  shall  l>e  made  each 
year  thereafter  until  relator's  warrants  shall 
have  been  paid  in  full.  The  respondents  to 
the  writ  have  aptiealed  from  the  judgment. 

It  is  assigned  that  the  court  erred  In  over^ 
ruling  the  demurrer  and  motion,  for  the  rea- 
son that  the  writ  does  not  state  sufficient 
facts  to  entitle  the  relator,  respondent  here, 
to  the  writ  It  is  urged  that  the  writ  nei- 
ther shows  that  the  levy  whirh  was  made 
is  Insufficient,  nor  that  the  apiietlants  abus- 
ed their  discretion  In  ttie  matter.  The  stat- 
ute of  1897  (Laws  1897.  pp.  222,  223,  H  3,  4, 
7>,  which  provided  for  the  establishment  of 
the  Indebtedness  and  current  expense  funds 
as  separate  and  distinct  fnuds,  authorized 
the  annual  levy  of  a  tax  for  the  former  fund, 
not  exceeding  six  mills  on  the  dollar.  Sec- 
tion 1792,  1  Balllnger's  Ann.  Codes  &  St. 
The  levy  to  the  full  amount  of  six  mills  an- 
nually is  not  mandatory,  and  there  must  be 
some  discretion  lodged  with  the  appellants 
as  to  the  amount  necessary  to  be  levied  in 
any  given  year.  Section  1794,  1  Balllnger's 
Anu.  Codes  &  St,  provides  that  In  malting 
the  levy  the  council  shall  take  into  consid- 
eration the  amount  of  the  outstanding  In- 
debtedness for  the  payment  of  which  no  pro- 
vision is  made  by  law,  by  the  levy  of  a  spe- 
cial tflx  or  otherwise  than  by  a  general  tax:. 
It  is  manifest  that  the  council  should  not 
only  take  into  consideration  the  amount  of 
outstanding  and  unpaid  Indebtedness,  but 
should  also  consider  it  with  reference  to  the 
means  wbich  have  already  been  provided 
for  payment,  by  way  of  cash  on  hand  and  of 
previously  levied  and  uncollected  taxes.  Such 
uncollected  taxes  constitute  a  part  of  the 
asRctH  of  the  fund,  which  must  be  presum- 
ed to  be  available  until  It  is  made  to  appear 
that  the  levies  therefor  have  proved  to  be 
ineffectual  by  reason  of  illegality,  or  that 
the  full  collecting  powers  provided  by  law 
have  been  exhausted  without  producing  the 
revenue.  Section  1706,  1  Balllnger's  Ann. 
Codes  &  St,  requires  that  all  moneys  collect- 
ed on  and  after  the  Ist  day  of  February, 
1898,  from  taxes  of  the  year  1890  and  pre- 
vious years,  together  with  penalty  and  inter- 
est thereon,  shall  be  paid  Into  the  indebted- 
ness fund.  The  above,  together  with  the 
uncollected  taxes  under  the  levies  for  the 
indebtedness  fund  for  the  years  since  Its  es- 
tablishment and  cash  on  band,  make  up  the 
assets  of  the  fund.  The  alternative  writ 
does  not  show  that  the  luneta,  indudliv 
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those  proTlded  hy  the  levy  of  are  In- 
flufflcient  to  pay  the  respondent's  warrants. 
It  is  neither  shown  what  amount  of  taxes 
has  been  collected,  nor  what  amoant  remains 
nncollected.  This  court  has  held  that  It  Is 
a  matter  of  such  common  knowledge  in  this 
state  that  all  the  taxes  upon  the  assessment 
roll  are  never  c<dlected  until  years  after 
the  assessment,  that  the  courts  will  take 
judicial  knowledge  thereof.  Mullen  t.  Sack- 
ett,  14  Wash.  100,  44  Pac.  130.  It  has  also 
been  held  that,  for  the  purpose  of  determin- 
ing the  amount  of  Indebtedness  a  municipali- 
ty may  Incur  within  coustltutlonal  limita- 
tions, unpaid  and  delinquent  taxes  shall  con- 
stitute a  part  of  the  cash  assets,  for  the. 
reason  that  the  legal  certainty  of  collec- 
tion la  not  affected  by  the  fact  that  the 
taxes  are  not  paid  when  due.  State  ex  reL 
Barton  t.  Hc^kins,  14  Wash.  59,  44  Pac.  134, 
650;  Graham  t.  Spokane,  19  Wash.  447,  53 
Pac.  714.  It  has  been  further  held  that  the 
statute  of  limitations  does  not  run  against 
the  forecloBore  of  tax  liens,  for  the  reason 
that,  under  our  law,  the  tax  Is  a  lien  which 
cannot  be  satisfied  or  removed  untU  the 
tax  is  paid.  Port  Townsend  v.  Elsenbels,  28 
Wasii.  633,  68  Pac;  1045.  The  alternative 
writ  shows  that  [nevlous  levies  have  been 
made,  but  not  the  amount  thereof.  It  mast 
also  be  presumed,  without  a  showing  to  the 
contrary,  tliat  appellants  had  dlstiiaTged 
their  duty  and  had  made  levies  from  year  to 
year  as  the  indebtedness  fund  required.  We 
have  seen  that,  under  the  decisions  of  this 
court,  the  unpaid  taxes  arising  from  such 
levies  are  not  barred  by  the  statute  of  limi- 
tations, and  are  to  be  treated  as  assets. 
Since  the  amount  thereof  Is  not  shown  by 
the  writ,  it  is  Impossible  to  say  that  appel- 
lants have  not  amply  provided  by  levies  for 
the  payment  of  respondent's  warrants.  In 
Gay  V.  New  Whatcom,  20  Wash.  389,  67  Pac 
86,  it  was  held  that  when  a  municipality 
has  each  year  made  ample  levy  of  taxes  to 
meet  the  interest  upon  bonded  indebtedness, 
It  cannot  be  required  by  mandate  to  levy  an 
additional  special  tax  therefor,  on  the  ground 
that  the  levies  made  have  proved  to  be  In- 
adequate merely  because  the  taxes  have 
not  all  been  collected.  Inasmuch  as  it  does 
not  appear  here  that  sufficient  levies  have  not 
been  made  to  meet  the  payment  of  respond- 
ent's warrants,  we  see  no  difference  in  prin- 
ciple betweoL  the  cose  last  cited  and  the  oa» 
at  bar. 

Respondent  confamds  that,  without  regard 
to  the  levies  that  have  been  made.  It  is  the 
duty  of  the  municipality  to  continue  to  levy 
each  year  to  the  full  limit  allowed  by  law 
until  the  necessary  cash  to  pay  the  warrants 
has  been  realized.  We  think  not  Such  a 
course  might  lead  to  unnecessary  taxation, 
and  might  become  particularly  burdensome 
to  those  property  holders  who  promptly  pay 
their  toxes.  If  the  funds  sought  to  be  rais- 
ed by  previous  levies  are  sufficient  In  amount, 
it  cannot  be  presumed  that  those  levies  vUl 


be  fruitless  of  the  necessary  results  until 
it  appears  that  the  collecting  diriment  haa 
exhausted  its  powers  and  duties  in  the  prem- 
ises, and  has  been  unable  thereby  to  secure 
the  required  amount  of  revenue.  If  sufficient 
levies  have  already  been  made,  no  duty  rests 
upon  the  officers  who  make  the  levies  to 
make  additional  ones  until  It  appears  that 
those  already  made  have  finally  proved  to 
be  ineffectual  of  full  results.  Dnperier  v. 
Police  Jury  of  Iberia  Parish.  31  La.  Ana  709. 
In  the  above  case  the  court  said:  "The  plain- 
tiff obtained  a  Judgment  against  the  defend- 
ant In  1876.  Dnperier  v.  Police  Jury  oC 
Iberia,  28  La.  Ann.  613.  Under  that  judg- 
ment the  defendant  In  that  year  levied  a 
tax  of  three  mills  on  each  dollar's  valua- 
tion of  property  on  the  roll  of  1875  to  pay 
it  A  portion  of  this  tax  was  collected,  but 
not  all,  and  therefore  not  enough  to  satp 
isfy  the  judgment  The  object  of  this  man- 
damus Is  to  compel  the  levy  of  another  and 
additional  tax  on  the  roll  of  1877  to  pay  this 
unsatisfied  residue.  We  do  not  think  she  is 
entitied  to  it  at  present.  This  process  of 
making  a  part  of  the  tax  owers  bear  all 
the  burdens  of  the  government  Is  not  confin- 
ed to  It>eria  parish.  A  tax  of  three  mills 
was  presumably  sufficient,  if  collected,  to 
discbarge  the  debt.  A.  part  of  those  who  owe 
taxes  pay  them.  Others  do  not,  and  are  not 
made  to  pay.  A  new  and  additional  tax  is 
laid  to  pay  the  residue  of  the  debt  A  part 
pay  that,  the  same  that  paid  the  first,  and 
the  delinquents  repeat  their  delinquency. 
Not  enough  Is  yet  collected,  and  this  tax 
levying  goes  on  ad  infinitum,  or  until  the  re- 
peated payments  by  the  taxpayers  extin- 
guish the  debt  that  should  have  been  borne 
proportionately  by  all  the  tax  owers.  This 
is  the  root  of  half  our  woe.  The  plaintiff 
should  have  proceeded  against  the  tax  col- 
lector to  compel  him  to  collect  the  whole  of 
the  assessment  and  levy  of  the  three-mtU 
tax.  -which  had  been  made  for  the  express 
purpose  of  paying  her  judgment  The  law 
provides  ways  and  means  for  the  collection 
of  taxes,  and  nntU  these  are  exhausted  the 
plaintiff  or  relator  cannot  rlgbtiy  demand 
other  process  for  the  enforcement  of  hef 
claim  than  that  already  given,  and  which 
the  police  jury  have  endeavored  to  eCTectuatd 
by  complying  with  the  mandate  of  this  court 
to  levy  a  tax  to  pay  It"  A  similar  state 
of  facts  was  also  considued  by  the  same 
court  in  Huey  &  Wise  v.  Police  Jury  of  Jack- 
son Parish,  33  La.  Ann.  1091.  After  show- 
ing that  a  sufficient  tax  had  been  levied  to 
pay  the  debt  And  that  the  relators  should 
have  proceeded  against  the  collecting  depart- 
ment the  court  added:  "If  they  should  pur- 
sue the  remedy  pointed  out  and  the  provision 
made  should  prove  Inadequate  for  the  satis- 
faction of  their  debts,  then  they  may  apply 
with  confidence,  under  a  proper  showing, 
for  the  r^ief  which  we  are  compelled  under 
the  state  of  facts  shown  now  to  deny  them." 
Ttis  views  of  the^preme  Oourt  of  Louisiana^ 
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thus  expressed,  seem  to  us  to  be  both  sound 
and  Just,  and  in  harmony  with  the  decisions 
of  tht«  court  heretofore  announced.  One 
dealing  with  a  municipality  must  know  that 
he  may  not  always  receive  cash  with  the 
same  promptness  that  he  may  expect  It  from 
a  bank.  The  only  means  for  raising  cash 
is  through  taxation,  and.  when  the  power  of 
imposing  the  tax  has  been  fully  and  prompt- 
ly exercised,  a  creditor  must  await  the  ac- 
tion of  the  collection  agencies  provided  hy 
law.  If  the  latter  do  not  move  with  suffi- 
cient promptness,  he  may  seek  the  aid  of  the 
courts  as  against  them,  and,  when  their 
resources  have  been  exhausted  without  pro- 
viding sufficient  funds  to  pay  his  debt,  he 
may  then  be  In  position  to  demand  an  addi- 
tional levy.  Thus  a  creditor  is  not  without 
final  remedy.  Ultimate  payment  in  some 
manner  of  a  valid  debt  must  be  at  all  times 
kept  in  view.  Although  delay  in  the  collec- 
tion of  taxes  may  often  make  payment  long 
deferred,  yet  any  delay  having  In  view  final 
repudiation  must  not  be  entertained  for  a 
moment,  and  the  law  will  always  afford 
means  to  prevent  it 

Another  ground  urged  against  the  writ  Is 
that  It  does  not  appear  that  respondent  has 
a  valid  claim  against  the  city.  We  think 
this  objection  is  not  well  taken.  The  war- 
rants UiemselTes,  copies  of  which  are  set 
out,  show  at  least  a  prima  facie  valid 
claim,  and  no  more  is  necessary  as  against 
demurrer.  But,  for  the  reasons  discussed, 
we  think  the  writ  Is  insufficient,  and  that 
the  demurrer  and  motion  to  quash  should 
have  been  sustained. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  Instructions  to 
sustain  the  demurrer  and  motion,  but  with 
leave  to  respondent  to  amend  its  applica- 
tion so  as  to  state  additional  facts,  if  it 
shall  so  desire. 

MOUNT,  O.  J.,  and  FULLBETON  and 
GROW,  JJ.,  concur. 


MATHBB  T.  KING  COUNTY. 
(Supreme  Court  of  Washington.  Swt.5,ieOB.) 
CouRTY  ExpKitsES — Gbaud  Jubt— Officsrs 

— STENOORAPHSIUI — AUTUOBITT  OF  COKHIB- 

BI0NKR8  TO  ApFOIHT. 

Ballin^r's  Ann.  Codes  &  St.  |  342,  au- 
thorizes county  commiflsioners  to  allow  legal  ac- 
counts against  the  county,  and  to  have  the 
managanent  of  its  funds  and  basiness.  Section 
6810  provides  that  a  grand  jury  may  appoint 
one  of  their  number  as  clerk  to  keep  a  minute 
of  their  proceedings.  H^d,  that  connty  com- 
missiouerB  have  no  authority  to  appoint  an  out- 
sider to  act  as  stenograplier  for  a  grand  jury, 
Her  to  employ  the  clerk  appointed  ay  the  jury 
as  stenographer ;  section  (!810  rendering  an  out- 
sider ineligible,  and  the  juror  appointed  aS  clerk 
being  obliged  to  do  the  work  for  his  pay  as 
Junur. 

Appeal  from  Superior  Court,  Kinc  County ; 
Arthur  E.  Qriffin,  Judga 


Action  by  A.  G.  Math^  agahist  King  conn- 
ty. From  a  Judgment  dismissing  the  com- 
plaint on  sustaining  a  demurrer  thereto, 
plaintiff  appeals.  Affirmed. 

Byers  &  Byers,  for  appellant.  Kenneth 
Mackintosh  and  Ernest  B.  Herald,  for  rft- 
spmident 

MOUNT,  C.  J.  Plaintiff  brought  this  ac- 
tion In  the  court  below,  alleging  that  he  bad 
been  employed  by  the  board  of  county  com- 
missioners of  King  county  to  act  as  ste- 
nographer for  the  grand  jury;  that  under 
such  employment  he  rendered  services  which 
were  a  necessary  expense,  and  were  reason- 
ably worth  $477.51 ;  that  the  board  of  county 
commissioners  of  said  county  audited,  al- 
lowed, and  paid  his  claim  for  such  services 
for  the  month  of  January,  1903,  amounting  to 
the  sum  of  $211.40,  but  refused  to  allow  for 
such  services  for  the  months  of  February  and 
March,  and  rejected  plalntUTs  claim  therefor 
in  the  sum  of  $266.10.  The  court  bejow  sus- 
tained a  general  demurrer  to  the  complaint 
Plaintiff  elected  to  stand  on  the  allegations  of 
his  complaint,  and  the  action  was  dismissed. 
Plaintiff  appeals. 

Appellant  contends  that,  under  the  general 
powers  of  the  county  commissioners  as  de- 
fined by  section  342,  1  Ballioger's  Ann.  Codes 
&  St,  "to  allow  all  accounts  legally  charge- 
able against  such  county,  not  otherwise  pro- 
vided for,  ♦  *  •  to  have  the  care  of  the 
county  property,  and  the  management  of 
the  county  funds  and  business  *  *  *," 
the  county  commissioners  have  a  right  to  em- 
ploy and  pay  for  the  services  of  a  stenogra- 
pher for  the  grand  Jury  sitting  in  King  coun- 
ty. It  Is  not  contended  that  there  is  any 
provision  of  law  authorizing  a  stenographer 
for  a  grand  Jury,  but  appellant  claims  that 
such  person  is  necessary  for  the  dispatch  of 
the  business  of  that  body,  and  that  the 
county  commissioners,  under  their  general  au- 
thority, have  the  right  to  employ  one;  and, 
having  done  so,  must  pay  him  out  of  the 
county  funds.  This,  of  course,  depends  upon 
the  authority  of  the  county  commissioners  to 
employ  a  stenographer  for  that  purpose.  If 
they  have  no  authority  to  employ,  they  have 
no  right  to  use  the  connty  funds  to  pay  for 
one  unlawfully  ^ployed.  The  duties,  pow- 
ers, and  officers  of  a  grand  jury  are  specifical- 
ly deQned  by  statute.  That  body  exercises  a 
Judicial  function  In  the  administration  of  the 
criminal  law,  under  the  direction  and  ad- 
vice of  the  Judge  of  the  supo-ior  court  The 
grand  Jury  performs  no  service,  directly  or 
indirectly,  necessary  for  the  corporate  ob- 
jects or  purposes  of  the  county.  It  has  no 
control  over  the  office  of  the  connty,  and 
the  board  of  commissioners,  therefore,  under 
their  graieral  authority,  have  no  control  over 
the  affairs  of  the  grand  Jury,  and  no  author- 
ity to  contract  debts  for  the  convenience  of 
the  grand  Jury.  Both  are  distinct  bodies, 
having  well-d^ned  duties.  The  officers  of  a 
grand  Jury  consist  of  a  foreman,  a];>polute(l  by 
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tbe  superior  judge,  "and  the  Jury  may  appoint 
one  of  their  number  as  clerk  to  keep  a  min- 
ute of  their  proceedings."  Section  6810,  2 
Bnilinger's  Ann.  Codes  &  St  "The  prose- 
cuting attorney  shall  attend  on  the  grand  Juiy 
for  tbe  puri>ose  of  examining  witnesses  and 
giving  them  such  advice  aa  they  may  ask." 
Section  6812,  Id.  No  other  person  is  author- 
ized by  law  to  attend  upon  the  sessions  of  the 
gi'and  jury.  Tbe  Legislature  having  provid- 
ed for  the  officers  of  that  body,  it  is  not  with- 
in tbe  power  of  the  county  commissioners  to 
provide  other  officers  or  employes.  Smith  T. 
Lamping,  27  Wash.  624,  68  Pac.  195.  The  stat- 
ute expressly  says:  "The  Jury  may  appoint 
one  of  their  number  as  clerk  to  keep  a  min- 
ute of  their  proceedings."  This  clerk  must  be 
one  of  the  Jurors.  No  other  person  is  eligi- 
ble, and  no  other  person  can  lawfully  be  in 
attendance  upon  the  sessions  of  that  body  by 
appointment  of  any  power.  Certainly  the 
county  commissioners  have  no  authority  to 
provide  stenographers  or  clerks  for  the  grand 
Jury.  It  Is  not  allied  in  the  complaint  that 
tbe  plaintiff  was  a  member  of  tbe  grand  Jury. 
If  he  was  not  a  member  of  that  body,  he  bad 
no  right  to  act  as  clerk  or  stenographer  at  all. 
If  he  was  a  member,  his  pay  as  grand  Juror 
Included  bis  labor  as  clerk,  because  no  ex- 
tra compensation  is  provided  therefor. 

Appellant  contends  that  the  services  of 
stenographer  were  necessary  for  the  proper 
dispatch  of  tbe  business  of  the  grand  Jury, 
and  therefore  such  services  should  be  paid 
for.  This  argument  might  properly  be  ad- 
dressed to  the  Legislatiure  In  behalf  of  a  law 
authorizing  such  assistance  for  grand  Juries; 
but  where  there  Is  no  authority  in  law  for 
such  employment,  and  no  provision  for  pay- 
ing for  such  services  as  extra  services,  courts 
are  powerless  to  give  relief. 

We  conclude  that  tbe  county  commission- 
ers of  King  county  had  no  authority  to  em- 
ploy or  pay  for  a  stenogi-apher  for  a  grand 
Jury.  The  Judgment  of  the  lower  court  is 
therefore  affirmed. 

PULLERTOX,  RUDKIN,  CROW,  and 
HADLEY,  JJ.,  concur. 


JOHNSON  et  iix.  v.  PULLMAN  STATE 
BANK  et  al. 
(Supreme  Court  of  Washiugton.   Sept.  7,  1903.) 

INTGBEET — CONTRACT — SUBSEQUENT  RBOUCED 

Legaz.  Rate — Kkfect. 

Plaintiff  purchased  land  for  defendant  for 
a  BpeciSed  sum,  under  an  agreement  binding 
defendant  to  pay  to  plaintiff  certain  install- 
ments, and  binding  plaintiff  to  convey  tbe  land 
to  defendant  on  the  completion  of  the  paymente. 
Subsequently,  on  a  settlement,  it  was  found 
that  there  was  due  plaintiff  a  balance,  for  which 
defendant  executed  a  note,  with  interest  at  IV2 
per  cent  per  month — the  then  legal  rate.  Sub- 
sequently defendant  conveyed  the  premises  to  a 
third  persoD.  Held,  that  plaintiff  could  not  be 
compelled  to  convey  the  land  to  the  third  person 
unless  be  was  paid  the  amount  of  the  note,  with 
the  interwt  prescribed,  instead  of  th«  lubseanent 
lower  legal  rate. 


Appeal  from  Superior  Court,  Whitman 
County;  S.  J.  Chadwick,  Judge. 

Action  by  Jonathan  Johnson  and  wife 
against  the  Pullman  State  Batik  and  others. 
From  a  Judgment  granting  insufficient  relief, 
plaintiffs  appeal.  Modified. 

John  PattlBon,  for  appellants. 

BOOT,  J.  In  the  year  1801  at^llant 
Jonathan  Johnson  and  respondent  Miles  T. 
Hotter  entered  into  a  contract  by  wliicb 
Johnson  was  to  purchase  from  the  state  of 
Washington  a  certain  tract  of  land  for  the 
sum  of  (1,840,  payable  in  10  equal  annual 
payments;  the  money  for  the  meeting  of 
which  was  to  be  paid  Johnson  by  Hooper  on 
or  before  the  respectlTe  payments  fell  due, 
and  on  the  completion  of  said  payments  tbe 
property  was  to  he  conveyed  to  said  Hot^r, 
or  to  whom  be  should  direct  Hooper  and 
wife  took  possession  of  the  property.  On 
tbe  3d  day  of  January,  1891,  a  settlement 
was  had  by  these  parties,  whereby  It  was 
found  that  9252.10  was  due  Johnson  from 
Hooper  as  a  balance  on  account  of  money 
paid  by  reason  of  said  contract  This,  witb 
some  indebtedness  arising  from  matters  oat- 
side  of  the  land  transaction,  was  placed  in 
the  f  onn  of  a  promissory  note  tor  tbe  sum  of 
(400,  providing  for  interest  at  the  rate  of 
1^  per  cent  per  month.  Subsequently  $r>3.32 
was  paid  and  credited  upon  the  $232.10,  leav- 
ing a  balance  of  ¥108.78,  with  Interest  due  on. 
this  item  at  the  time  of  the  commencement 
of  this  action.  There  was  due  on  account  of 
otbw  items  nearly  $1,500,  with  interest.  On 
the  30tb  day  of  March,  \WKi,  respondents 
Hooper  and  wife  executed  and  delivered  to 
respondent  bank  a  deed  to  the  premises  In- 
volved. Appellants  brought  this  action  to 
recover  possession  of  the  premises. 

The  trial  court  directed  that  appellants 
should  execute  and  deliver  to  the  respondent 
bank  a  deed  to  said  pivmises  uihju  being 
paid  the  sum  of  $1,480,  with  interest  at  tbe 
rate  of  0  per  cent,  from  February,  1904,  the 
sum  of  $198.78,  with  interest  at  the  legal  rate 
from  January  3. 1804,  and  the  sum  of  $10.30, 
taxes. 

Tbe  only  question  upon  this  appeal  is  as 
to  whether  the  Item  of  $252.10  should  bear 
merely  the  l^al  rate  of  Interest,  or  carry 
the  rate  provided  in  the  note  given  at  tlie 
time  said  sum  became  due,  January  3,  18it4. 
Respondents  contend  that,  as  a  matter  of 
equity,  they  were  holdeu  to  refund  to  appel- 
lants only  such  an  amount  as  he  had  ac- 
tually paid  out,  with  legal  Interest;  that 
while  Hooi}er  and  wife  might  be  liable  for 
the  extra  Interest  as  a  matter  of  law,  it  was 
not  a  claim  against  tbe  land.  We  do  not 
regard  this  position  tenable.  On  January 
3,  1804,  Hooper  owed  Johnson  $252.10.  He 
could  not,  or  at  least  did  not  pay  him.  It 
was  agreed  that  be  should  have  an  extension 
of  time  within  which  to  pay.  At  Uiat  time 
Johnson  had  his  option  of  Insisting  on  pay- 
men^  or  terminating  tbe  deal,  or  extending 
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the  time  of  payment  Hooper  had  bis  op- 
tion of  paying,  or  terminating  the  contract, 
or  accepting  an  extension  of  time  upon  the 
temis  offered  by  Johnson.  He  accepted  the 
extenRioD  of  time  upon  the  terms  set  forth 
In  the  promissory  note.  The  making  of  this 
note  and  its  terms,  so  far  as  the  item  of 
$252.10  was  concerned,  became  a  part  of  the 
transaction  concerning  the  land  in  question. 
The  rate  ot  interest  was  legal  at  the  time  the 
note  was  made.  Laws  1893,  p.  29,  c.  20. 
Having  Tolnntarily  agreed  to  pay  this  rate 
of  interest,  and  having.  In  consideratlDn 
thereof,  secured  an  extension  of  time  within 
which  to  pay  the  principal,  we  can  perceive 
no  legal  or  equitable  reason  why  he  should 
not  pay  the  same  before  receiving,  for  him- 
self or  grantees,  a  deed  from  appellants. 

The  decree  of  the  honorable  superior  court 
should  be  modified  so  as  to  require  re- 
spondents to  pay  to  appellants  interest  upon 
the  $252.10  Item  at  the  rate  provided  In  the 
note.  The  cause  is  remanded  to  said  court, 
with  instractione  to  make  the  modlflcatiou 
Indicated.   Costs  of  tbls  court  to  appellants. 

MOUNT,  C.  J.,  and  CROW,  RUDKIN,  and 
HADLET.  JJ.,  concur. 


JOHNSON  et  al.  v.  SHUEY. 
(Supreme  Court  of  Washington.   Sept.  6,  1905.) 

1.  Banks —  Private  Banker —Fbaoddlent 

REPBESENTATIOSS—FttAUDULENT  TeANSFSB 

OF  Bank— Right  of  Depositors. 

Defendant  opened  a  bank  without  capitnl. 
For  the  purpose  of  inducing  personR  to  malte 
deposits  therein,  be  fraudulently  pretended  that 
it  wax  incorporated,  with  a  capital  stock  of 
$2.5.000.  On  the  faith  of  such  repreHcntations 
persons  made  deposits.  Sulw^pQUPntly  he  pre- 
tended to  sell  the  bank  to  a  third  person,  for 
the  purpose  of  defrauding  the  depositors,  and 
put  an  incompetent  person  io  charge  thereof, 
who  miKmanaged  it,  causing  a  Iosk  to  the  de- 
positors. HcUi,  that  the  depositors  were  en- 
titled to  recover  from  defendant  for  the  loss 
sustained. 

[Kd.  Note.- — For  cases  in  point,  tiee  vol.  6, 
CenL  Dig.  Banks  and  Banking,  t  339.] 

2.  Same- LiABiuTT  of  Pbivatk  Banker  to 
Pay  Depositoes. 

Where  one  opens  a  bank  as  a  private  bHuk- 
er  and  receivea  deposits,  he  assumes  a  personal 
oUlgatfon  to  repay  to  each  depositor  or  his 
order  on  demand  the  amount  deposited  by  him. 

tEd.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Banks  and  Banking,  f  330.] 

3.  Saue  — Obligation  of  Pbtvatb  Bankeb 
TO  Depositors  —  Tbansfeb  of  Bank— P3f- 

FECT. 

The  personal  (^ligation  of  one  opening  a 
bank  as  a  private  banker  to  repay  to  the  de- 
positors the  sums  depoaited  does  not  cense  by 
tiiK  makinE  a  liona  flde  »ale  of  the  bank  and 
depORita,  but  he  remains  liable  to  ench  depot«itor 
to  the  amount  of  the  depOKits  thereafter  made 
in  ignomm-e  of  the  transfer,  witliout  negligence 
in  failing  to  diwover  the  transfer. 

4.  Same  — Private  Banker  — Rionr  of  Ac- 
tion BY  Depositor. 

The  oblifCBtion  of  one  opening  a  bank  as  a 
private  hnnlipr  to  repay  to  depositors  tlie 
amount  dcpoitited  given  each  depositor  a  right 
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of  oction  against  him  for  the  amount  deposited, 
on  his  failure  to  pay  the  same  on  demand. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6^ 
Cent.  Dig.  Banks  and  Banking,  fil  502,  500.] 

5.  Assignments— Depositob' 8  Right  of  Ac- 
tion Against  Private  Banker  to  Recov- 
er Deposits— Absionabilitt. 

The  right  of  action  of  a  depositor  in  a 
private  hank  to  sue  on  the  personal  obligation 
of  the  banker  to  repay  the  deposit  on  demand 
is  assignable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Dig.  ABsignments,  {  40.] 

6.  Banks  —  Pbivate  Banker  —  Transfer  of 
Bank  — Pubchasbb's  Obligation  to  Pat 
Dbpositobs  ~  Pcbchasbr'0  Inbolvehot  — 
Pbesentation  bt  DBPoaiTOBS  of  Claims 
Against  Beceiver— Effect  on  Liabilttt 
OF  Bankbb. 

Defendant  opened  a  bank  as  a  private 
banker.  After  several  persons  bad  made  de- 
posits, he  transferred  the  bank  and  deposits  to 
a  third  person.  Subsequently  a  receiver  was 
appointed  for  the  property  of  the  third  person, 
and  the  depositors  pnaented  claims  to  the  re- 
ceiver, and  received  a  part  of  their  deposits. 
Held  that,  though  the  third  person  on  pur- 
chasing the  bank  s  property  agreed  to  pay  the 
depositors,  defendant  was  not  relieved  from  his 
prasonal  obligatioa  to  repay  them;  the  promise 
as  Iwtween  defendant  and  the  third  person  be- 
ing to  make  the  latter  the  principal  debtor  and 
defendant  a  surety,  and  giving  the  depositors  a 
joint  or  several  action  against  both. 

7.  JuoGMEZtTS— Res  Judicata. 

A  judgment  adjudging  that  the  receiver  of 
an  inf!o1vent  purchaser  oi  a  private  bank  was 
indebted  to  the  neller  thereof  is  not  an  adjudica- 
tion that  the  latter  is  not  liable  to  depositors 
of  the  bank,  where  tlie  depoaitora  were  not 
parties  to  the  proceedings  resulting  in  the  Judg- 
ment. 

[Ed.  Note. — For  cases  In  point,  see  VOL  30, 
Cent,  Dig.  Judgment,  H  1230~123^] 

Appeal  from  Superior  Cotixt,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  John  Johnson  and  others  against 
H.  O.  Shuey.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.  Reversed. 

Walter  S.  Fulton,  for  appellants.  H.  R. 
Cllse  and  John  B.  Hart,  for  respondent. 

FULLERTON.  J.  This  Is  an  appeal  from 
a  Judgment  rendered  on  the  pleadings.  The 
appellants,  as  assignees  of  the  deposltoi"s  of 
the  Bank  of  Ballard,  commenced  this  action 
to  recover  from  the  respondent  the  differ- 
ence between  tbe  amounts  the  depositors 
had  to  their  credit  at  the  time  of  the  fail- 
ure of  tbe  bank  and  the  amounts  thereafter 
paid  them  by  the  receiver  of  the  bank's  as- 
sets. The  appellants  are  the  holders  of  some 
105  different  claims,  and  their  complaint 
contains  that  number  of  separate  causes  of 
action.  The  substance  of  each  cause  of  ac- 
tion Is  that  at  the  time  the  depositors  who 
assigned  their  claims  to  the  appellants  open- 
ed accounts  with  the  Bank  of  Ballard  the 
bank  was  owned  and  conducted  by  the  re- 
spondent. H.  O.  Sbuey,  indlvldnally,  and  that 
he  fraudulently,  and  for  the  purpose  of  In- 
ducing tbe  assignors  of  the  appellants  to 
open  accounts  with  blm.  represented  to  tliem 
nud  the  public  generally  that  ttie  bank  was 
incorporated,  and  ttiat  the  amount  invested 
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'in  It  as  capital  thereof  was  f25,000,  vbereas 
In  truth  and  In  fact  the  bank  was  not  In- 
corporated, and  DO  sum  in  excess  of  f3,500 
was  Invested  in  the  business  thereof.  It  Is 
further  alleged  that  the  respoudent,  after  re- 
ceiving sums  of  money  from  the  several  as- 
signors of  appellants,  aftei-wards,  and  with- 
out notice  to  such  depositors,  attempted  to 
sell  all  his  Interests  In  the  bank  and  its  busi- 
ness to  one  W.  W.  DeLong  for  the  sum  of 
112,000;  that  the  said  Deljong  was  Inexpe- 
rienced in  the  banking  business;  that  be  bad 
no  means  with  which  to  pujx:base  the  bank, 
and  was  financially  Irresponsible  and  witb- 
out  money  or  means  with  which  to  carry  on 
such  banking  business,  all  of  which  was  well 
known  to  the  respondent,  who,  notwith- 
standing his  knowledge,  fraudulently,  secret- 
ly, and  for  the  purpose  of  escaping  liability 
to  said  depositors,  attempted  to  constitute 
DeLong  the  owner  and  operator  of  said  bank- 
ing business,  and  allowed  DeLong  to  handle 
the  funds  of  the  bank  as  be  saw  fit;  that  In 
part  payment  of  the  purchase  price  agreed 
upon  at  such  pretended  sale,  the  respondent 
directed  and  caused  DeLong  to  take  out  of 
the  funds  belonging  to  the  depositors  and 
pay  him  $7,500,  which  money  he  received  on 
account  of  the  purchase  price  at  the  pretend- 
ed sale,  and  that  the  respondent  thereupon, 
without  the  knowledge  or  consent  of  the  de- 
positors, withdrew  from  the  bank  bis  cred- 
it, personal  attention,  and  control,  and  there- 
after refused  it  financial  aid,  credit,  or  as- 
sistance; that  as  a  result  of  those  acts  the 
bank  became  insolvent,  and  on  the  30th  of 
January,  1905,  closed  its  doors  and  suspend- 
ed payments;  that  thereafter  a  receiver  was 
appointed  for  it,  its  affairs  wound  up,  and  a 
certain  per  cent  only  of  tbe  amount  the  sev- 
eral depositors  bad  on  deposit  at  that  time 
were  repaid  them,  and  Judgment  against  re- 
spondent Is  demanded  for  the  amount  re- 
maining unpaid. 

The  respondent  interposed  a  demurrer  to 
the  complaint,  which  the  trial  court  over- 
ruled, whereupon  he  answered,  admitting 
that  he  owned  tbe  bank  previous  to  the  12th 
day  of  March,  1002,  and  averring  that  on 
that  day  be  sold  the  same,  together  with  the 
good  will  of  the  business,  certain  real  es- 
tate and  fixtures,  to  W.  W.  DeLong  for  $12,- 
000,  and  that  DeLong  went  Into  possession 
of  the  property,  and  from  thereafter  bad  sole 
charge  of  it  He  also  admitted  that  tbe  bank 
became  Insolvent  and  closed  Its  doors  on  Jan- 
nary  30,  HW3;  that  a  receiver  was  appointed 
to  wind  up  Its  affairs,  and  did  so  wind  them 
up;  paying  the  several  depositors  the  sums 
credited  to  the  several  causes  of  action  set 
out  in  appellants'  complaint  All  other  alle- 
gations of  the  complaint  were  denied. 

Two  aifirmative  defenses  were  interposed. 
In  the  first  It  Is  alleged  that  the  respondent 
sold  the  bank  on  the  12th  day  of  March,  1902, 
to  W.  W.  DeLong,  giving  him  a  deed  of  the 
real  estate  and  a  bill  of  sale  of  the  personal 
property,  which  were  at  that  time  duly  r& 


corded  in  tbe  auditor's  office  of  the  county 
of  King — the  county  in  which  the  bank  was 
situated;  that  DeLong  immediately  entered 
Into  the  possession  of  such  property,  and  con- 
tinued in  such  possession  until  January  31, 
1903,  when  a  receiver  was  appointed  for  tbe 
bank  at  tbe  suit  of  a  depositor;  that  there- 
after the  receiver  gave  notice  to  all  persons 
having  claims  against  W.  W.  DeLong  and 
the  Bank  of  Ballard  to  present  them,  duly 
verified;  that  all  the  persons  named  in  the 
several  causes  of  action  set  out  in  the  appel- 
lants' complaint  presented  to  tbe  receiver 
their  written  claims  for  tbe  amount  which 
they  had  on  deposit  which  amounts  included 
tbe  sums  sued  for  in  this  action,  each  claim 
being  duly  verified  by  Its  claimants,  and  col- 
lected all  of  the  assets  of  the  bank,  and  paid 
to  each  person  named  In  tbe  complaint  his 
due  proportionate  part  thereof.  The  second 
affirmative  defense^  after  repeating  the  mat- 
ter contained  In  the  first  affirmative  defense, 
allied  that  tbe  respoudent  was  a  creditor 
of  DeLong  and  the  Bank  of  Ballard,  and  held 
as  security  certain  property;  that  a  question 
arose  between  the  respondent  and  tbe  re- 
ceiver as  to  a  settlement  of  these  matters, 
whereupon  the  questions  were  submitted  to 
the  court,  and  tbe  receiver  was  directed  to 
pay  the  respondent  $3,892.77,  on  condition 
that  the  respondent  convey  to  him  tbe  prop- 
erty held  as  such  security,  and  that  when 
this  was  done,  "the  same  shall  be  a  final 
and  complete  determination  of  all  matters 
between  said  receiver  and  the  said  Shuey.'* 
This  order,  it  is  alleged,  is  a  complete  and 
final  bar  and  adjudication  of  the  right  of  the 
depositors  to  assert  a  llabtlity  against  the 
respondent  In  reply  the  appellants  admit- 
ted that  duly-verified  claims  were  presented 
to  the  receiver  of  the  Bank  of  Ballard  for  the 
claims  sued  upon,  and  that  the  receivership 
case  had  been  wound  up  and  settled.  They 
also  admitted  that  the  settlement  between 
the  receiver  and  tbe  respondent  took  place, 
as  alleged,  but  denied  the  legal  effect  imput- 
ed to  it,  or  that  they  or  any  of  their  assign- 
ors were  parties  thereto  or  had  knowledge 
thereof.  The  other  allegations  contained  in 
tbe  affirmative  defenses  were  also  denied. 
On  the  filing  of  the  reply  a  motion  for  Judg- 
ment on  the  pleadings  was  interposed  by  the 
respondent  and  sustained  by  the  court,  on 
the  ground  that  the  assignors  of  the  appel- 
lants bad,  by  presenting  their  claims  to  the 
receiver  of  tbe  property  of  DeLong,  and  re- 
ceiving dividends  thereon  from  the  receiver, 
elected  to  make  DeLong  their  debtor  for  the 
amount  of  their  deposits  in  the  Bank  of  Bal- 
lard, and  were  now  estopped  from  asserting 
an  indebtedness  against  tbe  respoudent  for 
any  part  of  sucb  deposits.  In  this  court,  to 
sustain  the  Judgment  entered  by  the  court 
below,  the  respondent  makes  three  principal 
contentions:  First,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  second,  the  contention  upon  which 
tbe  trial  court  based  Ita  decisionj  thlid.  that 
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the  rights  of  all  ibe  parties  were  adjudicated 
in  the  order  of  the  court  conflrmlng  the  set- 
tlement made  between  the  respondent  and 
the  receWer;  and,  as  these  contentions  pre- 
sent all  of  the  questions  involTed,  we  will 
consider  them  in  th^  ord^. 

That  the  complaint  states  a  cause  of  ac- 
tion cannot  be  serloosly  questioned.  BriesOy 
restated,  It  is  alleged  in  the  complaint  that 
the  respondrat  opened  the  bank  without  cap- 
ital, falsely  and  fraudulently  pretending  that 
it  was  incorporated  with  a  capital  stock  of 
^,000,  tor  the  purpose  of  Inducing  the  as- 
slgxKWB  of  the  aivellants  to  make  deposits 
therein;  that  by  such  means  he  did  Induce 
them  to  make  deposits  therein  from  time 
to  time,  under  the  belief  that  the  bank  was 
incorporated,  and  that  the  respondent  was 
the  owner  and  in  charge  of  the  same;  that 
he  made  a  pretended  sale  of  the  bank  for 
the  purpose  of  cheating  and  defrauding  his 
depositors,  put  an  incompetent  person  in 
charge  of  the  same  without  notice  to  such 
depositors,  who  so  mismanaged  as  to  cause 
the  loss  of  the  greater  part  thereof,  the 
amount  being  stated.  Clearly  If  the  appel- 
lants can  prove  these  allegations,  they  are 
entitled  to  recover.  But  If  we  were  to  adopt 
the  respondent's  view,  and  disregard  the 
allegations  of  fraud,  and  assume  that  the  sev- 
eral transactions  were  in  fact  what  on  their 
face  they  purported  to  be,  the  complaint 
would  still  state  a  cause  of  action.  When 
the  respoodent  opened  the  Bank  of  Ballard 
as  a  private  banker,  and  received  deposits 
therein,  he  assumed  a  personal  obligation  to 
repay  to  each  depositor  or  to  his  order,  on 
demand,  the  amount  deposited  by  such  de- 
positor, either  in  one  single  amount,  or  In 
such  fractional  amounts  as  the  depositor 
should  direct.  This  personal  obligation  the 
respondent  could  not  relieve  himself  of  by 
merely  transferring  the  bank  and  its  deposits 
to  a  third  person;  so  that  If  it  be  true  that 
the  respondent  did  make  a  bona  flde  sale  of 
the  bank,  and  transfer  It  to  DeLong,  to- 
gether with  the  deposits,  he  was  still  per- 
sonally obligated  to  repay  to  each  d^Mwitor 
the  amount  such  depositor  had  therein  at 
the  time  of  the  transfer,  or  might  thereafter 
deposit  In  ignorance  of  such  transfer,  and 
under  the  belief  that  the  bank  was  still 
owned  and  operated  by  the  respondent,  un- 
less, of  course,  the  failure  to  discover  the 
transfer  was  the  negligence  of  the  depositor. 
This  personal  obligation  gave  each  depositor 
a  right  of  action  against  the  respondent 
when  demand  for  the  amount  deposited  was 
made  and  payment  thereof  refused,  and  this 
Tight  of  action  the  depositors  could  assign 
to  the  SKiellants.  Unless,  therefore,  some 
other  element  shown  on  the  face  of  the  com- 
plaint has  intervened  which  cut  oBC  this  right 
of  action,  the  complaint  states  a  cause  of 
action,  even  If  we  disregard  the  allegations 
of  fraud.  It  Is  said  that  this  right  Is  cut 
off  by  the  fact  shown  on  the  face  of  the 
complaint  that  the  appellants'  assignors  pre- 


sented the  claims  sued  upon  in  this  action 
to  the  receiver  appointed  over  the  property 
of  the  respondent's  assignee  as  creditors  of 
such  assignee,  and  received  a  pro  rata  share 
of  such  property  as  dividends  upon  the  wind- 
ing up  of  the  receivership.  But  clearly  this 
fact  alone  does  not  bar  the  right  to  recover 
the  balance  from  the  respondent  If  he  Is 
otherwise  obligated  to  pay  It.  Two  or  more 
persons  may  be  obligated  to  pay  the  same 
debt,  and  where  such  Is  the  case  the  pursuit 
of  one  debtor  does  not  relieve  the  others;  un- 
less, 9t  course,  the  debt  Is  collected  from  the 
debtor  pursued,  which  the  complaint  makes 
clear  is  not  the  fact  In  the  case  before  us. 
The  same  result  follows  If  we  assume  that 
DeLong  at  the  time  he  purchased  the  bank's 
property  and  took  over  to  himself  the  de- 
posits promised  and  agreed  to  pay  as  a  (xm- 
slderatlon  for  such  transfer  the  debts  doe 
the  depositors,  and  assume  further  that  the 
presentation  of  these  claims  to  the  receiver 
tor  payment  was,  in  effect,  a  suit  by  the  de- 
positors against  the  assignee  for  the  amount 
of  such  deposits.  This  court  has  held  that 
where  one  person  for  a  valuable  considera- 
tion makes  a  promise  to  another  to  pay  the 
debt  of  that  other  to  a  third  [>erson,  such 
third  person  can  maintain  an  action  in  his 
own  name  upon  the  promise.  Nordby  v. 
Wlnsor,  24  Wash.  585,  64  Pac.  726;  Dimmlc^ 
T.  Collins,  24  Wash.  78,  63  Fac.  1101;  Gil- 
more  T.  Skookum  Box  Factory,  20  Wash.  703, 
56  Pac.  934;  Ordway  v.  Downey,  18  Wash. 
412,  51  Pac.  1047.  52  Pac.  228,  63  Am.  St. 
R^.  892;  Don  Yook  v.  Washington  Mill  Co., 
16  Wash.  459,  47  Fac.  964;  Solicitors'  Loan 
&  Trust  Co.  T.  Robins,  14  Wash.  607,  45 
Fac.  39;  Silsby  v.  Frost,  3  Waah.  T.  388.  17 
Pac.  887.  And  such,  also,  is  the  general  rule. 
9  Oyc.  378,  note  7.  Such  a  promise  does  not, 
of  itself,  discharge  the  original  debtor,  nor 
does  it  have  that  effect  when  the  creditor 
seeks  to  collect  his  debt  from  the  new  prom- 
isor. The  effect  of  such  a  promise  Is,  as 
between  the  original  debtor  and  bis  assignee, 
to  make  the  assignee  the  principal  debtor 
and  the  original  debtor  a  surety;  but  It  gives 
the  creditor  a  right  of  action  against  both 
of  them,  which  he  may  pursue  jointly  or 
severally,  as  suits  his  convenience.  Cases, 
supra.  And  this  being  so,  the  fact  that  he 
may  have  presented  his  claim  to  the  receiver 
of  the  property  of  one  of  them,  and  received 
a  part  of  his  claim,  does  not  bar  his  right  to 
proceed  against  the  other  for  the  uncollected 
balance.  Wliatever  view  we  take,  therefore, 
of  the  effect  of  the  allegations  of  fraud,  the 
complaint  states  a  catise  of  action. 

What  we  have  said  In  answer  to  the  first 
contention  in  part  answers  the  second.  The 
trial  court  seemed  to  think  that  the  deposit- 
tors  had  a  remedy  against  either  the  re- 
spondent or  his  assignee  for  the  recovery  of 
their  deposits,  but  not  a  remedy  against  both 
of  them,  and  that  the  pursuit  of  one  remedy 
was  a  bar  to  the  after  exercise  of  the  other. 
It  is  undoubtedly  true  that  where  a  person 
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has  a  choice  of  two  or  more  remedies  for  the 
redress  of  one  wrong  that  the  selection  of  one 
Is  a  bar  to  the  subsequent  exercise  of  any 
of  the  others,  but  It  is  at  once  obvious  that 
the  facts  before  us  do  not  present  that  kind 
of  a  case.  The  appellants  have  never  prose- 
cuted this  claim  against  the  respondent  In 
any  oUier  form  of  action.  Nor  have  thdx  a»- 
slgnors  so  prosecuted  It.  All  that  the  re- 
spondent shows  is  that  the  appellants'  as- 
signors prosecuted  the  same  action  against 
another  person,  claiming  that  such  other  per- 
son was  legally  liable  for  the  debt.  But  this 
could  not  relieve  the  re^randent  from  his 
several  legal  liability  for  the  debt,  unless 
It  Is  to  be  held  that  two  perstms  severally 
liable  for  one  debt  cannot  be  pursued  sever- 
ally for  the  collection  of  that  debt — a  proposi- 
tion It  needs  no  argument  to  refute.  The  ap- 
pellants and  their  assignors,  theref(H«.  by 
first  pursuing  the  assignee  of  the  respondent 
for  the  debt  of  the  respondent  did  not  elect 
to  make  such  assignee  their  sole  debtw;  and, 
this  being  true,  there  was  no  such  election 
of  remedies  by  them  as  will  bar  the  present 
action.  Nor  is  there  anything  In  the  case  of 
GatTuey  v.  Megratfa,  23  Wash.  476,  flS  Pac. 
fi20,  that  Is  opposed  to  this  conclusion.  In 
that  case  it  appeared  that  Gaflbiey  held  a 
judgment  against  Megrath,  which  she  placed 
In  the  hands  of  her  attorney  for  collection. 
In  payment  of  the  Judgment  the  attorney 
took  certain  personal  property  of  the  Judg- 
ment debtor,  which  be  afterwards  converted 
to  his  own  vse,  and  refused  to  account  there- 
for. Gaffney  thereupon  brought  an  action 
against  the  attorney  for  the  value  of  the 
property  so  taken.  She  recovered  a  Judg- 
ment against  him,  but  fulled  on  execution, 
whereupon  she  sought  to  enforce  her  original 
Judgmmt  against  Megrath.  It  was  held  that 
while  the  act  of  the  attorney  in  taking  prop- 
erty for  the  debt  was  unauthorlEed,  and 
could  have  been  repudiated  by  the  Judgment 
creditor  when  brought  to  her  attention,  yet 
she  affirmed  the  act  by  proceeding  against 
her  attorney  for  the  property,  and  could  not 
afterwards  repudiate  It  The  diffwence  be- 
tween that  case  and  this  one  Is  that  there  the 
debtor  paid  the  debt  to  the  creditor's  agent, 
but  not  in  that  species  of  property  tha  credit- 
or was  obligated  to  accept.  The  creditor, 
therefore,  bad  an  option,  when  the  property 
was  presented  to  her,  either  to  take  it  at 
refuse  It,  and,  having  chosen  to  take  It, 
she  could  not  afterwards  repudiate  her 
choice.  But  in  the  case  before  us  the  re- 
spondent has  not  paid  the  debt  to  eltlier  the 
appellants,  their  assignors,  or  their  agents 
in  any  kind  of  property.  It  may  be  inferred 
that  he  turned  property  over  to  a  third  per^ 
8on»  who  In  consideration  of  Its  receipt  prom- 
ised to  pay  the  debts  due  them.  This,  how- 
ever, as  we  have  shown,  but  gave  the  cred- 
itors further  security  for  their  debt;  it  did 
not  relieve  the  respondent  of  his  obligation. 

The  third  contention  is  also  without  merit 
A  Judgment  to  the  effect  that  the  receiver's 


insolvent  owed  the  re^ndent,  and  that  the 
respondent  was  entitled  to  a  proportionate 
share  of  the  Insolvent's  property,  is  not  an 
adjudication  tbat  the  respondent  is  not  In- 
debted to  other  creditors  of  the  same  in- 
solvent. Had  the  other  creditors  Joined  is- 
sue on  the  respondent's  claim,  and  sought 
to  have  his  pro  rata  share  paid  over  to  than 
on  their  indebtedness,  the  order  of  the  court 
granting  or  refusing  that  demand  might  have 
been  a  final  determination  of  the  question 
whether  or  not  the  respondent  was  obligated 
on  the  demands  the  creditors  were  seeking 
to  enforce  against  the  property  In  the  receiv- 
er's hands;  bat  no  such  Issue  was  presented 
OT  tried,  so  far  as  the  pleadings  show,  and 
hence  the  order  cannot  be  res  Judicata  of 
that  question. 

The  Judgment  is  reversed,  and  the  canee 
remanded  for  trial. 

MOUNT,  C.  J.,  and  RUDEIN,  CBOW,  and 
HADLEIY,  JJ.,  concur.  ROOT,  J.,  havii^ 
been  counsel  for  Interested  parties,  twOt.  no 
part 


STATE  V.  BUTLBDGB. 
(Supreme  Court  of  WashhiErton.   Sept.  0, 1905.) 

Costs— Reversal  of  Conviction  on  Appbai. 

— LiABii-iTY  OF  State  for  Costs. 

BalliDKer's  Ann.  Codes  &  St.  §  1027,  de- 
claring that  no  coHts  shall  lie  paid  by  a  person 
acquitted  on  a  charge  of  crime,  but  the  same 
shall  be  cbari^ble  to  the  county,  etc. ;  section 
5182,  providing  that  in  actions  prosecuted  In 
the  name  of  the  state  or  a  county  the  state  or 
rouuty  8hall  Iw  liable  for  costs  as  private  par- 
ties ;  section  (>r>28,  authorizing  the  allowance 
of  costs  iu  the  Supreme  Conrt  to  the  prevailing 
party  on  appeal  in  any  civil  actltm;  and  sec- 
tion 7000.  providing  that  no  person  under  re- 
coffnizance  who  shall  be  acquitted  shall  be  liable 
for  any  fem  of  any  officer  for  services  render- 
ed, etc.,  but  the  same  shall  be  taxed  and  paid 
as  other  coBts  In  such  cases  j  and  the  fee  bill 
of  11)03,  requiring  appellants  io  criminal  cases 
to  advance  certain  fees  in  order  to  perfect  an 
appeal— authorize  the  taxation  against  the  state 
of  costs  for  docket  fee,  transcript,  certificate, 
printing  brief,  and  transcribing  statement  of 
facts,  ^aid  by  defendant  in  a  criminal  case  in 
l)erfecting  his  appeal,  on  bis  procuring  a  re- 
versal of  the  judgment  of  conviction  against 
him,:  especially  io  view  of  the  uniform  con- 
struction of  the  statutes  by  the  clerbi  of  the 
Supreme  Court  in  so  taxing  costs. 

[Rd.  Note. — For  cases  in  point,  see  vol.  13, 
Cent  Dig.  Costs,  §}  1102-1194.] 

On  exceptions  to  the  allowance  to  costs 
against  the  state.     Exertions  overmled- 
For  former  opinion,  see  79  Pac.  1123. 

PER  CURIAM.  The  appellant  was  ctm- 
victed  of  crime,  and  appealed  to  this  court 
when  the  Judgment  entered  against  him  was 
reversed.  In  perfecting  his  appeal  he  paid 
the  following  fees  and  costs:  to  clerk  Sn- 
preme  Court  (docket  fee),  fii;  to  derk  su- 
perior court  (transcript),  $5;  to  clerk  supe- 
rior court  (certificate),  25  cents;  to  print- 
ing brief,  f24.T5;  to  stenographer  (transcrilv 
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lug  Btatemeat  of  fa«ta>,  ¥C0.90.  On  the  en- 
try  of  the  Judgment  of  reversal  In  this 
court,  the  clerk  allowed  the  appellant  Judg- 
ment for  the  amount  so  paid,  taxing  the 
same  against  the  state.  The  state  excepted 
to  the  allowance  of  any  costs  whatsoever 
against  It,  and  contends  here  that  there  le 
no  warrant  or  authority  of  law  for  taxing 
against  it  the  costs  advanced  by  an  appel- 
lant on  an  appeal  In  a  criminal  action  or 
proceeding,  whether  the  appeal  be  prosecut- 
ed successfully  or  otherwise. 

It  may  be  conceded  that  the  state.  In  the 
absence  of  a  statute  so  providing,  la  never 
liable  for  costs  in  a  criminal  action,  whether 
the  defendant  be  acquitted  or  convicted. 
The  question  presented  therefore  is,  is  there 
a  statute  In  this  state  allowing  costs  to  an 
ai^ellant  on  an  appeal  in  a  criminal  case 
where  the  appeal  Is  soccessful?  Those  called 
to  our  attention  as  bearing  upon  the  ques- 
tion are  the  following  from  Ballluger'B  Ann. 
Codes  &  St.: 

"Section  1627.  When  any  person  shall  be 
brought  before  a  court.  Justice  of  the  peace, 
or  other  committing  magistrate  of  any  coun- 
ty, dty,  or  town  In  this  state,  having  Juris- 
diction of  the  alleged  offense,  charged  with 
the  commission  of  a  crime  or  misdemeanor, 
and  such  complaint  upou  examination  shall 
appear  to  be  nnfounded,  no  costs  shall  be 
payable  by  such  acquitted  party,  but  the 
same  shall  be  chargeable  to  the  county,  city, 
or  town  for  or  In  which  the  said  complaint 
Is  trlaWe.    •   *   •  ." 

"Section  5182.  In  all  actlona  prosecuted 
In  the  name  and  for  the  use  of  the  state,  or 
in  the  name  and  for  the  use  of  any  county, 
the  state  or  county  shall  be  liable  for  costs 
in  the  same  case  and  to  the  same  extent  as 
private  parties." 

"Section  6528.  Costa  sbail  be  allowed  in 
the  Supreme  Court,  Irrespective  of  any  costs 
taxed  In  ttie  case  In  the  court  below,  to  the 
prevailing  party  in  the  Su[H-eine  Court,  on 
any  appeal  In  any  civil  action  or  proceed- 
ing as  follows:  The  fees  of  the  clerk  of  the 
Supreme  Court  paid  by  the  prevailing  party, 
tb«  fees  of  the  clerk  of  the  court  below  for 
preparing,  certifying  and  sending  up  the 
records  on  appeal,  or  any  supplementary 
record,  paid  by  the  prevaillnp  partj-,  and 
twenty-five  dollars  attorneys'  fees,  besides 
his  necessary  disbursements  for  the  printing 
of  Mefs.  and  any  snm  Actually  paid  or  In- 
curred by  the  prevailing  party  as  stenograph- 
er's fees,  not  exceeding  ten  cents  n  folio, 
for  making  a  transcript  of  the  evidence  or 
any  part  thereof  included,  in  the  bill  of  ex- 
ceptions or  statement  of  facts;  but  when 
the  Judgment  of  the  court  below  shall  be 
afttrmed  in  part  and  reversed  in  part,  or 
affirmed  as  to  some  of  the  parties  and  revers- 
ed as  to  others,  or  modified,  the  costs  shall 
be  In  the  discretion  ot  the  court,  and  when 
the  Judgment  Is  reversed  and  a  new  trial 
ordered,  the  court  may  in  its  discretion  di- 
rect that  costs  of  the  prevaliing  party  shall 


abide  the  result  of  the  action.  When  In  the 
opinion  of  the  Supreme  Court  a  brief  of  the 
prevailing  party  shall  be  unnecessarily  long, 
or  Improper  In  substance,  the  couri  may  in 
Its  iIIiK-i'etiun  order  the  disallowance  as  costs 
of  any  part  or  the  whole  of  the  disburse- 
ments for  printing  tlie  same." 

"Section  700i}.  No  prisoner  or  person  under 
recognizance  wlio  shall  be  acquitted  by  ver- 
dict or  discharged  because  no  indictment  is 
found  against  him,  or  for  want  of  prosecu- 
tion, shall  be  liable  for  any  costs  or  fees  of 
any  officer,  or  for  any  charge  of  subsistence 
while  he  was  In  custody,  but  In  every  such 
case  the  fees  of  the  defendant's  witnesses, 
and  of  the  officers  for  services  rendered  at 
the  request  of  the  defendant,  and  charges  for 
subsistence  of  the  defendant  while  in  cus- 
tody, shall  be  taxed  and  paid  as  other  costs 
and  charges  In  such  cases." 

Also  the  fee  bill  of  1903,  which  requires 
all  appellants  in  criminal  as  well  as  In  civil 
cases  (excepting  only  the  state,  a  municipal 
corporation,  or  a  public  officer  prosecuting 
or  defending  on  tjehalf  of  such  state  or  mu- 
nicipal corporation),  to  advance  certain  fees 
In  order  to  perfect  an  appeal. 

While  these  statutes  are  not  so  clear  npon 
the  question  In  dispute  as  we  would  have 
been  glad  to  have  found  them,  yet  we  think 
they  reasonably  tend  to  support  the  claim 
that  costs  and  disbursements  expended  In 
perfecting  an  appeal  in  a  criminal  action, 
where  the  appellant  is  successful,  are  taxa- 
ble against  the  state.  Moreovn*,  nearly  all 
of  tlie  sections  cited  have  been  upon  the  stat- 
ute books  since  early  statehood,  and  the  uni- 
form construction  put  upon  them  by  the 
clerks  of  this  court  has  been  to  the  effect  that 
they  authorized  the  taxation  of  coats  against 
the  state  where  a  defendant  in  a  criminal 
action  on  an  appeal  procured  a  reversal  of 
a  judgment  entered  against  him.  This  uni- 
form and  long-continued  construction  by 
these  officers,  while  not  sufficient  to  over- 
turn positive  law  to  the  contrary,  ought  to 
have  great  weight  on  a  doubtful  statute; 
and  especially  so  where  the  Legislature, 
which  alone  has  power  to  say  whether  such 
costs  shall  or  shall  not  be  taxed,  has  long 
acquiesced  in  that  construction. 

We  conclude  the  costs  were  properly  taxed, 
and  the  cost  bill  excepted  to  will  stand  up- 
prored. 


nOFPMEIRTBR  et  al.  t.  RENTON  CO- 
OPERATIVH  COAL  CO.  et  al. 
<Supreine  Court  of  Washington.   Sept.  7,  1005.) 

Dismissal— Failt're  to  Pboseccti  — Vaca- 
tion OF  Jtmkiment. 

Plaintiffa  in  ejectment,  who  were  all  adults 
when  the  cause  of  action  aroMe,  did  not  oom- 
meiicp  m-tion  until  nearly  JO  ypars  thereafter, 
and  then  did  not  bring  it  to  an  isBtie  of  fact 
for  5  years  more,  after  which  they  did  nothing 
toward  bringing  the  Issue  to  trial  for  nearly 
1.^  years,  upon  which  the  court,  on  motion,  dis- 
miKRed  the  action  for  want  of  prosecution.  A 
petition  to  vacate  the  judgment  of  dismissal 
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was  filed  only  after  certain  specnlattve  Inter- 
esta  obtained  control  of  the  proceedings.  Plain- 
tiEEa'  only  claim  of  title  aroee  from  the  fact 
that  defendants'  ronote  grantor,  who  was  the 
husband  of  me  of  the  plaintiffs  and  father  of 
the  others,  executed  his  deed  as  an  nnmarried 
man.  Held,  that  the  petition  to  vacate  the 
judgment  of  dismissal  was  properly  denied. 

Appeal  from  Superior  Court,  King  Coim^; 
George  C.  Hatch,  Judge. 

Action  by  LydU  HoffmelBter  and  others 
against  the  Benton  Co-operetlTe  Coal  Com- 
pany and  others.  From  an  order  refusing  to 
vacate  and  set  aalde  a  Jndgment  ot  dismiss- 
al, plalntlffa  appeal.  Affirmed. 

Joseph  M.  Glasgow,  for  appellants.  Piles, 
Donworth,  Howe  &  Farrell  and  Hugh  A. 
Tait^  fw  reepond»t8. 

FULLEBTOy,  J.  This  Is  an  appeal  from 
an  order  refusing  to  vacate  and  set  aside  a 
judgment  of  dlamlssal.  While  the  petition 
for  the  TacatioD  as  filed  contains  some  108 
pages  of  closely  printed  matter,  Its  salient 
points  can  be  summarized  In  much  fewer 
words.  In  brief  the  case  Is  this:  On  June 
15. 1872.  one  David  Maurer  obtained  title  un- 
der the  pre-emption  laws  of  the  United 
States  to  a  certain  quarter  section  of  land 
situated  la  King  county.  In  this  state,  and  on 
Mardi  20,  1873,  conveyed  the  same,  as  an 
unmarried  man,  to  one  Robert  Abrams,  who 
at  once  entered  Into  possession  of  the  prop- 
erty. Maurer  died  Intestate  on  April  17, 
1873.  On  February  27,  1874,  Abrams  and 
wife  conveyed  the  property  tx>  one  Ruel  Bob- 
Inson,  who  in  turn,  on  May  18,  1874,  convey- 
ed It  to  the  Benton  Coal  Company,  the  pred- 
ecessor In  interest  of  the  respondent  On 
March  12,  1883,  Sarah  Maurer,  claiming  to 
be  the  widow  of  David  Maurer,  and  c«taln 
other  persons,  all  adults,  claiming  to  be  dill- 
dren  of  David  and  Sarah  Maurer  and  heirs 
at  law  of  David  Maurer,  began  an  action  of 
ejectment  In  the  then  district  court  ot  the 
territory  of  Washington,  holding  terms  in 
King  county,  against  the  Benton  Coal  Com- 
pany and  others,  then  In  the  possession  of 
the  land,  to  recover  the  same.  Various  mo- 
tions and  demurrers  were  filed  In  the  action, 
whldi  were  heard  and  determined  by  the 
court;  the  case  finally  reaching  an  Issue  on 
a  question  of  fact  on  May  26, 1888.  Prior  to 
this  time,  commissions  to  take  depositions 
had  been  Issued,  and  the  depositions  of  cer- 
tain witnesses  bad  been  taken  and  returned; 
but  no  movement  In  court  to  put  the  case  to 
trial  was  thereafter  taken  by  either  party. 
On  November  20,  1900,  the  respondents  mov- 
ed  the  court  to  dismiss  the  action,  serving 
notice  of  this  motion  on  the  attorneys  who 
had  last  represented  the  plnlntlfTs.  Certain 
of  the  petitioners  were  then  In  Seattle,  and 
consulted  with  various  attorneys  concerning 
their  legal  rights,  finally  employing  one  J.  G. 
Zonig,  who  employed  William  Martin  to  rep- 
resent them  on  the  hearing  to  be  had  on  the 


motion  to  dismiss.  This  moti<Mi  was  called 
up  on  February  20,  1901,  at  which  time  a 
judgment  dismissing  the  action  for  want  of 
prosecution  was  entered.  On  Janiury  21, 
1902,  the  apiwllanta  filed  their  original  peti- 
tion to  vacate  and  set  aside  the  last-men- 
tioned Judgment  To  this  several  amend- 
ments were  made,  resulting  In  tbe  one  now 
before  the  court.  To  the  last  petition  the  re- 
spondents demurred,  which  demurrer  the 
court  sustained,  and,  on  the  refusal  of  tbe 
appellants  to  plead  further,  entered  an  or- 
der dismissing  tbe  petition.  It  Is  from  this 
last-mentioned  order  that  this  appeal  Is  tak- 
en. 

The  order  appealed  from  was  properly  en- 
tered. Oonceding  that  the  appellants  have 
shown  cause  sufficient  to  excuse  their  failure 
to  appeal  from  tbe  judgment  of  dismissal, 
we  think  they  have  failed  to  show  any  cause 
for  vacating  that  judgment.  The  cause  of 
action  they  now  seek  to  prosecute  arose  In 
1873.  The  plaintiffs  were  then  all  adnlts, 
suffering  from  no  legal  disability  which  ren- 
dered them  incapable  of  prosecuting  the  ac- 
tion In  their  own  right  yet  they  waited  with- 
in 8  days  of  10  years  before  bringing  their 
action  at  all,  took  6  years  more  to  bring  It 
to  an  Issue  of  fact  and  then  for  nearly  15 
years  did  nothing  looking  towards  bringing 
the  issue  to  trial.  Had  the  petitioners  been 
laboring  under  some  disability  rendering 
them  incapable  of  prosecuting  the  action  in- 
dividually for  tbe  whole  or  some  considera- 
ble portion  of  this  period,  they  might  with 
some  reason  claim  that  the  neglect  of  the 
persons  to  whom  was  Intrusted  the  duty  of 
prosecuting  it  should  not  be  visited  upcHd 
them;  but  the  excuses  here  offered  are  bar- 
ren of  eveiything  that  appeals  to  the  con- 
science of  the  court  The  record  presents  a 
case  of  neglect  pure  and  simple  by  those  In 
whom  the  right  of  action  originally  vested, 
and  contains  a  very  pregnant  admission  that 
its  audden  revival  owes  Its  origin  to  the  fact 
that  speculative  Interests  are  now  in  control. 
While  It  Is  true  that  a  rightful  cause  of  ac- 
tion should  not  be  turned  down  marely  be- 
cause it  Is  prosecuted  by  persons  who  hare 
a  speculative  Interest  in  its  result,  yet  this 
Is  an  element  worthy  of  consideration  when 
the  right  to  further  prosecute  Is  a  matter  of 
discretion  with  the  court;  and  especially  la 
It  so  when  the  cause  of  action  Is  at  best 
doubtful,  or  where  its  successful  prosecution 
will  deprive  persons  of  prop^rt;  to  which 
they  are  morally  entitied,  and  would  be  le- 
gally so  but  for  a  mistake  of  law  made  at 
the  time  tbey  acquired  It  Without,  there- 
fore, reviewing  the  facts  further,  we  are  of 
the  opinion  that  the  case  Is  not  one  that  calls 
for  the  further  Intervention  of  the  courts, 
and  the  order  appealed  from  will  stand  af- 
firmed. 

MOUNT,  C.  J.,  and  HADLET,  BUDKIM, 
CBOW,  and  BOOT,  JJ..  concur. 
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B8PT  ESTATE  CO.  T.  B0AS3>  OIP  COBTBS 
or  PACIFIC  COUNTY  et  ftl. 

(Supreme  Coart  of  Washincton.   Sept.  7, 1905.) 

1.  DKAIIC8  —  COKSTBUCTIOH  —  PATMKHT  — 

Wabbants— Special  AmESUCENTa— Scil  TO 
Compel  Levt— Pbopke  Paeties. 

In  proceedioga  to  compel  county  comnua- 
■ionera  to  establish  a  ditch  fund  and  make  a 
meciat  aaBeaament  to  pa^  warrants  issued  for 
tbe  coustruction  of  a  ditch,  the  county  is  a 
proper,  though  not  a  necessarr,  party ;  the  pro- 
ceeding affecting  property  withiD  its  limits  In 
which  it  has  an  indirect  interest,  and  involving 
costs  as  to  which  it  may  have  a  direct  interest. 

2.  MAKDAUva  —  Ptrauo  Iiipbovbueni»~Rb- 

nXSAI.  TO  I^TT  A8SBS8MEKT8— SUFFICIENCT. 
Where  county  commissioners  postponed 
consideration  of  a  request  to  estabUsh  a  ditch 
fond  and  make  a  special  assessment  to  pay 
warrants  issued  in  payment  tor  the  cooatruc 
tion  of  a  ditch  to  the  next  regular  term,  with- 
out any  good  reason,  and  the  warrants  had  been 
b^d  without  payment  for  about  11  years,  and 
the  commissionerfl  gave  no  assuraace  that  they 
Intended  to  take  steps  Io<Aing  to  their  payment, 
a  refusal  of  the  commisaioners  to  act  was 
shown,  and  the  owner  of  the  warrants  might 
Institute  proceedings  to  compel  the  commission- 
ers to  act  without  further  delay. 

S.  SaMB— ABAKDOHinilT  07  PbOJBOT— RlOHT 

or  HoLDEBS  or  Wabbants— Levt  or  A4- 

BESSUENTfl, 

Where,  in  proceedings  for  the  conatracdon 
of  a  ditch,  the  county  commissioners  abandoned 
the  project,  and  none  of  the  property  owners 
to  be  benefited  sought  to  compel  the  commis- 
sioners to  complete  ft,  a  holder  of  warrants  is- 
■aed  in  payment  of  the  work  done  could  sue  to 
compel  th«  cstabllihment  of  a  ditch  fund  and 
the  Isvy  of  assessmoits  to  pay  th«  waminti. 

4  Sahi— CoicpiujMo  LiTT  or  Amibbmemtb 

—Laches. 

A  suit  hi  a  holder  of  warrants  Issued  in 
payment  for  tne  cixistnictlon  of  a  ditch,  brought 
•ix  mootbs  after  abandonment  by  the  county 
commiuioners  of  the  project,  to  compel  the 
eommissfoners  to  levy  a  special  assessment  to 
pay  the  warrants.  Is  not  barred  by  laches. 

S.  Sauk— Beienseb. 

An  objection  that  Ae  condemnation  pro- 
ceedings and  the  constrnctioD  of  a  diteh  have 
not  been  completed  is  not  a  defense  to  the  levy- 
ing of  an  assessment  to  pay  warrants  fsaued 
several  years  before  In  payment  (or  the  eon- 
aCmction  of  the  ditch. 

CL  Bamb— AuTEORrrr  o»  Cotjet. 

Where,  In  proceedings  by  a  holder  of  war- 
rants issued  in  payment  for  the  constmcUon  of 
a  ditch  to  compel  the  county  commissioners  to 
levy  a  special  assessment,  ft  was  shown  that 
die  project  was  aband(med,  the  court  could  di- 
rect the  commissioners  to  proceed  to  levy  an 
assessment,  or  it  could  require  them  to  pro- 
ceed immediately  to  acquire  by  condemnation 
the  property  necessary  to  the  completion  of  the 
ditch  and  then  levy  me  assessment  as  provided 
by  statute. 

Appeal  from  Stperlor  Court,  Padflc  Coun- 
ty; Mason  Irwin,  Judge. 

Application  for  a  writ  of  mandate  by  the 
ViBpy  Estate  Company  against  the  board  of 
county  commlsaionerB  of  Paciflc  county  and 
others  to  compel  tbe  commissioners  of  Pa- 
Hflc  county  to  make  a  special  assessment  to 
pay  warmnts  Issued  In  part  payment  for  the 
constmction  of  a  dlt(*.  From  a  judgment 
of  dismissal,  entered  after  sustaining  demur- 
wn  to  relator's  aflldaTit;  od  which  a  mottoa 


f6r  the  -wilt  -wai  baaed,  relator  a^eals.  B»- 

versed. 

Sol  Smith  and  Wm.  H.  Gudg^,  for  Bj/^elr 
laat.  H.  W.  B.  HewoD,  for  tespondents. 

BOOT,  J.  This  proceeding  was  bronght  In 
the  snperlor  court  for  a  writ  of  mandate  re- 
golrlng  tiie  coimtr  commlislwiera  of  Padfie 
county  to  establish  a  ditch  fund  and  to  make 
a  special  asemment,  nnder  Ihe  prorlBlons  of 
Act  March  Ift,  18B6  (liawe  1S86,  p.  142,  c.  79), 
to  pay  certain  warrants  issoed  In  part  pay- 
ment for  tbe  construction  of  a  ditch  and 
owned  by  appellant  These  warrants  were 
issued  In  the  year  1893,  and  amount  to  about 
|l,eOO  face  value,  besides  Interest  amounting 
to  nearly  as  much  more.  Under  Act  March 
19,  1890,  said  county  had  created  a  drainage 
district  and  partially  completed  a  ditdi 
therein.  This  statute  was  subsequently  by 
this  court  held  to  be  unconstltutlonBl.  As- 
tam  T.  sang  County,  9  Wash.  1,  86  Pac. 
109T;  Skagit  County  t.  Stiles,  10  Wash.  388, 
39  Pac.  116.  The  curative  act  of  March  19, 
1895,  was  thereafter  enacted,  and  thereunder 
said  cOun^  proceeded  to  condemn  a  right  of 
way  and  to  acquire  titie  to  such  property  as 
was  necessary  for  the  purposes  ot  the  ditch, 
for  the  construction  of  which  the  original  dis- 
trict had  been  created.  As  a  part  of  said  pro- 
ceedings the  commissioners  condemned  a 
strip  of  land  through  the  property  of  one  A. 
O.  H.  Moore  and  wife,  situated  near  the  low- 
er terminus  of  said  ditch.  For  the  taking  of 
this  property,  a  Judgment  in  the  sum  of  $700 
was  by  the  court  awarded  said  owners,  and 
the  county  was  given  until  March  8,  1904, 
within  which  to  pay  therefor.  On  the  7th 
of  Handi,  1904,  the  connty  refused  to  pay 
said  award,  and  gave  notice  of  abandonment 
of  said  right  of  way.  On  tbe  ITth  of  August, 
1904.  relator  petitioned  the  board  of  county 
commissioners  to  establish  a  ditch  fund,  as 
required  by  the  statute,  or  apportion  the  «• 
pense  incurred  in  constructing  said  ditch  up- 
on the  property  benefited  and  to  proceed  to 
collect  the  same.  The  board  took  no  action 
regarding  said  petition,  ezdept  to  postpone 
tbe  consideration  tiiereof  until  the  nert  reg- 
ular term,  to  be  holden  In  the  succeeding  Oc- 
tober. It  is  alleged  by  relator  that  this  con- 
tinuance of  the  bearing  was  solely  for  de- 
lay. It  Is  further  alleged  that  neither  the  re- 
spondents, nor  the  persons  whose  property 
was  and  Is  ben^ted  by  tbe  ditch,  have  paid 
or  Intend  to  pay  anything  toward  liquidating 
the  Indebtedness  evidenced  by  these  war- 
rants. Relator's  motion  for  a  writ  was  bas- 
ed upon  tbe  foregoing  and  other  facts  set 
forth  In  an  affidavit,  to  which  the  county  and 
the  board  of  commissioners  separately  de- 
murred upon  the  gronnds  of  misjoinder  and 
that  the  affidavit  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  tr1a> 
cexurt  sustained  each  of  the  demurrers.  It« 
lator  electing  to  stand  upon  Its  affidavit  a 
Judgment  oC  dlimlwl  was  tnUnA  Vroai 
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this  Judgment,  an  appeal  is  taken  to  tbia- 
court 

It  Is  contended  by  respoDclents  tbat  the 
county  was  neither  a  necessary  nor  proper 
party.  We  do  not  think  it  was  a  necessary 
party;  but,  as  this  was  a  proceeding  affect- 
ing property  and  property  rights  within  its 
limits,  and  in  which  it  at  least  had  an  Indi- 
rect Interest,  and  iuTolred  costs  as  to  which 
It  might  possibly  have  a  direct  interest,  we 
think  it  was  a  proper  party.  American 
Bridge  Co.  v.  Wheeler,  35  Wash.  40,  76  Pac. 
634.  The  condemnation  proceedings  are  re- 
quired to  be  in  the  name  of  the  county. 

It  is  urged  that  it  does  not  appear  that 
the  board  of  commissioners  refused  or  neg- 
lected to  comply  with  relator's  request,  and 
that  the  postponement  of  the  consideration 
of  the  petition  to  its  next  regular  meeting 
should  not  be  deemed  such  refusal  or  neg- 
lect. If  there  were  any  good  reason  for  the 
continuance,  it  could  have  been  set  up  as  a 
defense.  These  warrants  bad  been  held 
without  payment  for  about  11  years.  In  the 
absence  of  assurances  that  the  board  intend- 
ed to  take  some  steps  looking  to  their  pay- 
ment, we  do  not  tlilnk  relator  was  under  any 
obligations  to  wait  longer.  No  suggestion  is 
made  that  the  board  did  do  anything  with 
the  matter  at  its  next  regular  session,  al- 
though nearly  a  year  has  since  expired.  If 
steps  had  then  been  taken  to  provide  the 
fund  and  make  the  desired  assessment,  a 
suggestion  thereof  to  the  court  would  have 
worked  a  suspension  or  termination  of  this 
proceeding. 

Contention  Is  made  that  the  performance 
of  no  clear  legal  duty  has  been  refused,  that 
the  ditch  in  question  has  not  been  completed 
and  the  necessary  property  not  condemned  or 
acquired,  that  the  board  has  no  jurisdiction 
to  assess  the  benefits  until  that  is  done,  and 
that  it  is  not  alleged  that  the  board  has  abil- 
ity to  borrow  money  for  the  fund  In  the  man- 
ner required  by  the  statute.  It  affirmatively 
appears  that,  after  the  amount  of  an  award 
had  been  announced  by  the  court  as  to  cer^ 
tain  property  taken,  the  board  abandoned  the 
taking  of  the  property,  and  did  nothing 
thereafter  to  consiuumate  the  acquisition  of 
the  property  necessary  to  the  completion  and 
maintenance  of  said  ditch.  Having  thus 
abandoned  the  project  as  contemplated,  we 
think  this  relator,  as  a  creditor,  was  not  obli- 
ged to  wait  thereafter  longer  than  It  did  be- 
fore commencing  this  proceeding.  Upon  the 
abandonment  of  the  undertaking,  the  proper- 
ty owners  benefited  or  to  be  benefited  by  the 
ditch  could  undoubtedly  have  compelled  the 
board  of  conmiissioners  to  proceed  with  the 
condemnation  proceedings,  or  to  in  some  way 
acquire  title  to  the  property  necessary  for 
the  ccmstruction  and  use  of  the  ditch,  and  to 
complete  the  same,  if  it  were  not  already  fin- 
ished. But  it  does  not  appear  that  any  such 
steps  were  taken.  Tlie  abandonment  was  an- 
nounced March  7,  1904.  After  waiting  until 
September  8, 1904,  relator  luBtitnted  this  pro- 
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ceedlng.  We  do  not  think  respondents  can 
be  heard  to  say  that,  because  title  to  all  nec- 
essary property  has  not  been  obtained,  they 
are  not  required  to  establish  the  ditch  fund 
and  levy  the  assessment  contemplated  by  the 
statute.  Those  who  did  work  in  constructing 
this  ditch  are  entitled  to  their  pay.  Neither 
the  neglect  of  the  commissioners  nor  the  in- 
difference of  the  prc^»erty  owners  should  be 
permitted  to  prevent  BwAi  payment. 

It  is  urged  that  relator  has  been  guilty  of 
laches.  We  think  not.  Relator  could  not 
have  maintained  this  action  until  the  neces- 
sary property  was  acquired  or  the  project 
abandoned.  The  latter  event  occurred  only 
six  months  prior  to  the  commencement  of 
this  proceeding.  If,  prior  to  said  abandon- 
ment, there  waa  unnecessary  delay  in  pros- 
ecuting the  Condemnation  proceedings,  it 
would  appear  to  have  been  the  fault  of  re- 
apondenta  rather  than  of  relator.  Respond- 
ents ought  not  to  be  permitted  to  take  ad- 
vantage of  their  own  wrong.  If  the  facta 
as  set  forth  in  appellant's  affidavit  are  es- 
tablished upon  the  trial,  the  writ  should  Is- 
sue; and,  if  the  board  does  not  borrow  the 
money  or  otherwise  secure  Its  production  and 
pay  these  warrants,  then  the  aggregate  cost 
of  said  ditch  should  be  by  said  commission- 
ers apportioned  to  each  lot,  tract  of  land, 
road,  or  railroad  according  to  the  benefit 
which  has  and  will  result  thereto,  respec- 
tively, not  exceeding  the  amount  of  such  ben- 
efit, in  accordance  with  the  provisioos  of  the 
statute.  Any  objection  by  such  owners  of 
benefited  property  that  the  condemnation 
proceedings  and  the  construction  of  the  ditch 
have  not  been  completed  should  not  be  deem- 
ed any  defense  to  the  right  to  make  the  as- 
sessment The  trial  court  could  properly  di- 
rect the  commissioners  to  proceed  as  afore- 
said, or  it  could  require  them  to  proceed  Ito- 
me<liately  and  acquire,  by  condemnation  or 
otherwise,  the  property  necessary  to  the  com- 
pletion of  the  ditch,  and  then  levy  the  assess- 
ment as  provided  by  the  statute.  Whichev- 
er course  is  taken,  prompt  action  should  be 
required,  and  no  Hnneceflsary  delay  any- 
where permitted. 

The  Judgment  of  the  honorable  superior 
court  is  reversed,  and  the  cause  remanded, 
with  instructions  to  overrule  both  of  the  de- 
murrers, and  to  proceed  with  the  matter  In 
accordance  with  the  views  herein  expressed- 

MOUNT,  C.  J.,  and  GROW.  RUDKIN, 
HADLEX,  and  FULLERTON,  JJ,»  concur. 


KREBBS  r.  OREGON  R.  &  NAV.  GO.  et  a1. 

(Supreme  Court  of  Waahlngtw.  Sept  6. 1905.) 

Injury    to    Brakeman  —  Projectton  oh 
Bridob — Ltabilitt  op  Master. 

Preseiice  of  a  projection  on  the  side  of  a 
railroad  bridge,  whereby  a  brakeman,  who  was 
descendio^  me  side  of  a  car  while  the  train 
was  crossmg  the  bridge,  was  injured,  does  not 
make  the  oompany  liable;  the  brakeman  not 
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beio?  required  In  the  discharge  of  hla  duties 
to  go  on  the  side  of  the  car  at  such  place,  but 
it  being  necessary  ouly  that  he  should  l>e  in 
position  to  cut  off  the  air  for  tlie  brakes  when 
the  train  reached  a  switch,  1,000  or  more  feet 
b^rond  the  Inldge. 

Appeal  from  Superior  Court,  ^ofeane 
County;  Wm.  B.  BlchardBon,  Judge. 

Action  b7  Josei»h  T.  Krebbs  agaltut  the 
Oregon  Ballroad  &  NaMgatlou  Company  and 
otherSk  Judgment  for  plaintlflC.  Defendants 
appeal.  Keversed. 

W.  W.  Cotton,  ThoB.  O'Day,  and  Xj.  S.  WIl- 
son,  for  appellants.  Barnes  &  Latimer  and 
Alfred  U.  craven,  for  respondent. 

FEB  OUBIAM.  On  and  prior  to  the  23d 
day  of  March,  1903,  the  defendant  railway 
company  owned  and  operated  a  line  of  rail- 
road between  Tekoa  In  the  state  of  Wash- 
ington and  Wallace  In  the  state  of  Idaho. 
The  defendant  Campbell  was  superintendent 
of  the  defendant  railway  company,  and  It 
was  hlg  duty  as  such  to  see  that  the  tracks 
and  bridges  on  the  above  section  of  road 
were  properly  constructed  and  In  reasonably 
safe  condition  and  repair.  The  defendant 
Kennedy  was  snperlntendeut  of  bridge  con- 
struction for  the  defendant  railway  compa- 
ny, and  It  was  his  duty  as  such  to  see  that 
the  bridges  on  the  above  section  of  the  road 
were  properly  constructed  and  repaired.  On 
the  above  date,  and  for  about  two  weeks 
prior  thereto,  the  plaintiff  was  In  the  employ 
of  the  defendant  railway  company  as  head 
brakeman  on  a  freight  train  running  be- 
tween Tekoa  and  Wallace.  When  the  freight 
train  approached  the  town  of  Wallace,  It  ran 
up  the  main  line  to  a  switch  some  1,600  or 
2,000  feet  distant  from  a  bridge  on  the  line 
of  the  road  near  the  town  of  Wallace,  and 
between  the  bridge  and  the  town.  At  this 
switch  the  caboose  and  Tvay  freight  attach- 
ed to  the  rear  of  the  train  were  cut  ofF,  and 
allowed  to  drop  back  on  the  main  line,  and 
the  balance  of  the  train  was  ran  onto  the 
side  track.  The  engineer  then  picked  up  the 
caboose  and  way  freight,  and  proceeded  to 
the  depot  at  Wallace,  about  a  mile  beyond. 
As  soon  as  the  train  stopped  at  the  switch 
in  question.  It  was  the  duty  of  the  plaintiff 
to  be  on  hand  to  cut  off  the  air,  detach  the 
caboose  and  way  freight,  and  signal  the  eo- 
glnew.  As  stated  above,  on  the  line  of  the 
road  about  1,600  or  2,000  feet  before  reach- 
ing the  switch  In  question  was  a  bridge 
about  100  feet  In  length  and  about  6  feet  In 
height  above  the  floor.  The  bridge  was  an 
ordinary  truss  bridge,  14  feet  In  width,  and 
bad  l)een  In  use  some  12  or  14  years.  A  bolt 
extended  about  3^  inches  beyond  the  tim- 
bers towards  the  Interior  of  the  bridge,  and 
the  rails  were  5  Inches  nearer  this  side  of 
the  bridge  than  the  other;  that  Is,  2^  inches 
from  the  center  of  the  bridge.  About  10 
o'clo(^  of  the  night  of  March  23,  1003,  the 
train  whistled  into  Wallace,  and  as  it  did  so 
the  plalutlft,  who  was  In  the  caboose,  went 


out  on  the  top  of  the  train,  and  descended 
a  ladder  at  the  side  of  one  of  the  freight 
cars,  to  be  In  position  to  cut  the  air,  uncou- 
ple the  cars,  and  signal  the  engineer  when 
the  train  stopped.  As  he  did  so,  he  claims 
he  was  struck  by  the  bolt  above  described 
in  the  side  of  the  bridge,  and  knocked  from 
the  ear  onto  the  ground,  one  of  the  wheels 
passing  over  hia  leg.  An  ordinary  freight 
car  is  8  feet  and  2  Inches  wide,  and  the  lad- 
der at  the  aide  extends  3  Inches  from  the 
car;  so  that  If  the  rails  were  in  the  middle 
of  the  bridge,  with  no  twit  or  other  olwtruc- 
tlon.  It  would  be  2  feet  8  Inches  from  the 
ladder  to  the  side  of  the  bridge.  Deducting 
from  this  the  2^^  Inches  wiilch  the  rails  were 
out  of  place  and  the  3%  Inches  which  the  bolt 
protruded,  leaves  2  feet  and  2  Inches  be- 
tween the  ladder  and  the  end  of  the  bolt;  as- 
suming that  the  car  at  all  times  stood  per- 
pendicular on  the  track.  The  plaintiff 
brought  this  action  to  recover  damages  for 
the  Injuries  received  In  said  fall,  and  from 
the  verdict  and  judgment  In  his  favor  this 
appeal  Is  taken. 

While  the  respondent  complained  of  tiie 
bolt  in  the  Interior  of  the  bridge  and  of  the 
location  of  the  rails  on  the  bridge,  yet  the 
complaint  and  the  Instructions  of  the  court 
would  warrant  a  recovery  If  neither  of  these 
defects  existed,  provided  the  bridge  was  not 
wide  enough  to  permit  the  respondent  to 
pass  down  the  side  of  the  car  in  safety  as 
the  train  passed  over  the  bridge.  What  du- 
ty did  the  appellants  owe  the  respondent  in 
the  construction  and  maintenance  of  bridges 
situated  as  this  one  was?  Numerous  cases 
are  cited  where  railway  companies  have 
been  held  liable  to  employes  for  Injuries  re- 
ceived from  section  houses,  depots,  coal 
sheds,  signal  posts,  telegraph  poles,  etc.,  sit- 
uated too  close  to  the  track.  These  struc- 
tures differ  materially  from  railroad  bridges, 
which  constitute  a  permanent  part  of  the 
roadbed,  and  are,  of  necessity,  part  and  par- 
cel thereof.  In  the  case  of  Fort  Worth  &  D. 
O.  Ry.  Co.  V.  Graves  (Tex.  Civ.  App.)  21  S. 
W.  tiOO,  cited  by  the  respondent,  the  plain- 
tiff was  climbing  a  ladder  on  the  side  of  a 
box  car  on  a  dark,  cold  morning,  In  response 
to  the  usual  signal,  as  the  train  passed  over 
a  bridge  near  Wichita  Falls,  and  was  knock- 
ed from  the  train  by  one  of  the  stays  of  the 
bridge.  The  court  held  that  the  verdict  of 
the  jury,  which  had  support  In  the  evidence, 
Imported  a  finding  that  the  plaintiff  when  In- 
jured was  in  the  prudent  discharge  of  his 
duty,  and  without  fault  or  negligence,  and 
that  the  accident  was  due  to  the  negligence 
of  the  company,  and  said:  "While  the  infer- 
ence of  liability  rests  upon  a  rather  slender 
basis,  we  are  not  prepared  to  hold  that  it 
was  not  a  legitimate  deduction  from  the 
facts  contained  In  the  record."  In  the  case 
of  Bryce  v.  Chicago,  M.  &  St  P.  Ry.  Go. 
(Iowa)  72  N.  W.  780,  cited  by  the  respond- 
ent, the  plaintiff  was  descending  the  side  of 
a  freight  car  to  loosen  the  brakes,  and  was 
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Btruck  by  the  timbers  of  a  bridge  construct- 
ed mucb  ]Ike  the  bridge  In  question.  A  ver- 
dict for  the  plaintiff  was  sustained.  The  ver- 
dicts In  both  cases  were  upheld  upon  the  ex- 
press ground  that  the  plaintiffs  were  de- 
scending the  side  of  the  car  as  the  train 
passed  over  the  bridge.  In  the  discharge  of 
their  duties.  In  the  last  case  cited  the  court 
Instructed,  the  Jury  "to  take  Into  considera- 
tion the  question  as  to  whether  at  that  point 
said  Lounsbury  and  others,  as  brakemen, 
would  be  required  to  ascend  and  descend 
cars  in  the  discharge  of  their  duty  while 
passing  through  the  said  bridge;  and  the 
mere  fact  that  the  truss  was  too  near  to  ad- 
mit of  the  passage  of  the  plaintiff,  If  It  was 
so,  while  riding  on  the  ladder  of  the  car, 
would  not  constitute  negligence,  unless  you 
find  that  it  was  necessary  for  said  Louns- 
bury and  other  brakemen.  In  the  discharge 
of  their  duties,  to  be  in  that  position,  and 
that  the  ordinary  use  of  the  road  at  that 
place  and  the  ordinary  duty  of  running 
trains  would  require  them  to  be  on  the  side 
of  the  car  while  passing  through  the  bridge." 
In  reference  to  this  instruction  the  Supreme 
Court  of  Iowa  said:  "The  court  thus  clear- 
ly recognized  the  rule  that,  in  determining 
whether  placing  a  structure  along  a  railroad 
track  is  negligence,  the  place  where  it  is  lo- 
cated, and  the  purposes  for  which  It  is  or 
might  reasonably  be  expected  to  be  used, 
must  be  considered.  It  will  not  be  contro- 
verted that  a  railway  company  may  erect 
buildings,  tanks,  or  other  structures  for  use 
In  the  transaction  of  the  business  as  near  the 
track  as  the  necesrity  or  convenience  of  the 
company  and  Its  patrons,  or  the  economical 
use  of  toe  road,  may  require,  having  due  re- 
gard for  the  safety  of  those  operating  trains. 
These  are  necessary,  and,  owing  to  their  lo- 
cation at  or  near  the  stations,  employes  are 
constantly  put  on  their  guard.  Nor  can  the 
railroad  company  be  said  to  be  negligent  In 
[termltting  obstructions  between  stations 
which  do  not  Interfere  in  any  way  with  the 
ordinary  and  usual  operation  of  the  train." 
See,  also,  IlUck  v.  Flint  &  P.  M.  K.  Co. 
(Mich.)  35  N.  W.  708. 

We  are  of  the  opinion  that  the  correct  rule 
is  announced  by  the  Supreme  Court  of  Iowa 
In  the  case  above  cited.  If  the  employes  of 
8.  railroad  company  are  required  to  be  on  the 
sides  of  its  cars  In  the  discharge  of  their  du- 
ty as  the  trains  pass  over  bridges,  It  is  In- 
cumbent on  the  company  to  so  construct  and 
maintain  its  bridges  as  to  make  tbem  rea- 
sonably safe  for  such  use;  but  If  the  em- 
ployes are  not  required  to  be  on  the  side  of 
the  cars  at  such  times,  the  company  violates 
no  duty  It  owes  tbem  by  falling  to  construct 
Its  bridges  of  sufficient  width  to  permit  of 
an  employ^  riding  on  the  aide  of  a  car  over 
a  bridge.  Applying  that  rule  In  this  case, 
the  testimony  does  not  warrant  a  recovery. 
The  plaintiff  had  passed,  over  this  bridge  a 
munber  of  times  before,  knew  of  its  location. 


and  the  rules  of  the  company  required  him 
to  note  the  location  of  all  bridges.  He  was 
not  required  to  t>e  on  the  side  of  the  car  as 
the  train  passed  over  this  bridge  In  the  prop- 
er discharge  of  hia  duty.  His  sole  duty  was 
to  be  In  position  to  cut  off  the  air,  uneou[de 
the  cars,  and  signal  the  engineer  when  the 
train  stopped  at  the  switch.  Tlie  proper  dis- 
charge of  this  duty  did  not  necessitate  or 
justify  his  presence  on  the  side  of  the  car  at 
the  time  he  received  the  injury  complained 
of,  and  the  appellant  company  violated  no 
duty  It  owed  bim. 

The  judgment  of  the  court  below  is  th«%- 
fore  reversed,  with  dlrectloiia  to  dlsmlia  ^e 
action. 


STATB)  BRINOOOI.D. 

(Supreme  Court  of  Washington.   Sept.  6, 1903.) 

1.  Cbiminal  Law  — Appcal— PaocaaiDiHGa 
Reviewable. 

One  convicted  of  crime  before  a  Justice  ob- 
tained a  writ  of  review  from  the  superior  court, 
and  also  appealed  thereto.  On  the  juBtice's  re- 
turn to  the  writ  of  review  the  defendant's  mo- 
tion for  a  more  complete  return  was  overruled, 
and  the  state's  motion  to  quash  the  writ  was 

Knted.  While  these  proceedings  were  pend- 
,  the  appeal  was  heard.  Defendanfa  de? 
murrer  to  the  complaint,  on  which  the  con- 
viction  before  the  justice  was  had,  was  sns- 
tained,  and  information  was  filed  against  de- 
fendant in  the  superior  court.  He  was  con- 
victed tbereon,  and  appealed  to  the  Supreme 
Court.  Held,  that  on  this  appeal  the  propriety 
of  the  court's  action  In  the  proceedings  under 
the  writ  of  review  cootd  not  be  considered. 

2.  Sams  — Afpeai.  fbok  Jcseecb'b  Couxt  — 
je^cbdubg. 

Where,  on  appeal  from  a  conviction  before 
a  Justice,  the  superior  court  sustained  a  de- 
murrer tia  tbe  complaint  on  which  the  con- 
viction was  bad,  it  was  not  error  to  retain  th% 
case,  and  allow  the  filing  of  an  information, 
instead  of  dismissing  it,  or  remanding  It  to  the 
justice's  court  for  furtiier  proceedings. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Orimlnal  Law,  |  697.] 

3.  Sauk— EviDBHCs— Founot  Pxaa  or  Gvk- 

TT. 

In  a  prosecution  In  the  superior  cour. 
evidence  that  defendant  had  formerly  pleader 
guilt?  to  the  same  offense  in  the  justice's  court 
and  afterward  witlidrawn  tiie  plea,  was  comr 
petent. 

4.  Same— WrrNESSES— Competency. 

In  a  prosecution  in  the  superior  court,  a 
Jastice  before  whom  defendant  had  formerly 
been  convicted  for  the  same  ofEense  was  com- 
petent to  testify  as  to  what  occurred  when  de- 
fendant was  brought  before  him. 

[Ed.  Note. — For  cases  in  point,  see  T(d.  SOt 
Cent.  Dig.  Witnesses,  i  185.] 

5.  Same— CoMPLAiRT  IN  Justice's  Ootibt. 

Where,  in  a  prosecution  in  the  'uperior 
court,  a  witness  testified  that,  when  defendant 
was  brought  before  a  justice  to  answer  to  the 
Rame  offense,  a  complaint  was  read  to  him,  and 
that  he  pleaded  guilty,  and  afterward  asked 
witness,  in  view  of  the  plea,  not  to  bring  in 
more  witnesses  than  necessary,  the  comprint 
in  the  justice's  court,  after  being  identified  by 
the  witness  as  the  one  which  had  been  read  to 
defendant,  was  admissible  in  evidence  without 
any  formal  certification,  and  without  being  pro- 
duced by  its  proper  custodian. 
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6.  OBSTBDcniio  Jusnci  —  Tampebiko  with 

WlTNESSBB— NaTUBI  OF  OBTCRBB— WiTITOS 

MOT  T«T  SCBPCENABD. 

Under  the  statute  providing  ttiat  if  any 
person  shall  corraptly  endeavor  to  hinder  or 
prevent  any  person  from  appearing  as  a  wit- 
ness, with  intent  to  obstruct  the  course  of  jus- 
tice, he  shall  be  guilty  of  an  offense,  etc.,  the 
fact  that  a  witness  whose  appearance  it  was 
sought  to  prevent  had  not  at  the  time  been 
8ubp<pnaed  did  not  prevent  the  acts  from  con- 
stituting an  offense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  ST. 
Oent.  Dig.  Obstructing  Justice,  i  13.] 

7.  Crimikax.  Law— Evidenob. 

Where,  in  a  prosecution,  a  witness  for  the 
state  admitted  having  writt«i  certain  letters, 
these  letters  were  afterward  admissible  only  for 
the  purpose  of  impeachment,  and  not  as  sub- 
stantive evidence  of  the  facts  recited  in  them. 

8.  Same— SUBSB^tUIRT  PBOCDGDZNaB  IN  JUB- 

tick's  Coubt. 

In  a  prosecution  In  the  superior  court  on 
an  information  originally  filed  therein,  after  an 
appeal  from  a  conviction  before  a  justice  of  the 
peace,  evidence  as  to  the  disposition  made  of 
the  complaint  In  the  Justice's  conrt  after  the 
appeal  was  inadmissible,  as  also  was  the  cer- 
tified transcript  of  the  proceedings  bad  before 
the  justice. 

a  Save— INSTBUCTIONB— FAli.irBB  TO  Except. 

Any  error  in  instructions  in  a  criminal 
case  is  waived  by  failure  to  except  to  them. 

[E6.  Note. — For  cases  In  point,  see  vol.  14, 
Gent.  Dig.  Criminal  Law.  K  2021,  2022.] 

10.  OBBTBtJCTINO  .TUSTICE— PBEVEHTINO  WIT- 
NESS FBOM  TeSIIFTINQ — NaTUBE  OF  INTEB- 
VKBENCE. 

Under  the  statute  providing  that,  if  any 
person  sliall  corruptly  endeavor  to  hinder  or 
prevent  any  person  from  appearing  as  a  wit- 
ness, with  intent  thereby  to  obstruct  the  course 
of  justice,  he  idiall  be  gnUty  of  an  offense,  no 
physical  act  of  intervention  is  necessary  to  con- 
stitute the  offense,  but  it  may  be  committed  by 
I)er8uasion,  advice,  or  threats. 

[EM.  Note. — For  cases  in  point,  see  vol.  S7, 
Gent.  Dig.  Obstructing  Justice,  |  13.] 

At9eal  from  Superior  Court,  Spokane 
CooDtr;  William  B.  Hlctaardson,  Jtldge. 

Otto  Bringgold  was  convicted  of  tamper^ 
Ing  with  a  witness,  and  appeals.  Affirmed. 

Peacock  &  Wells  and  E.  H.  SulUvan,  for 
appellant.  B.  M.  Bamihart  and  A.  J.  Lang- 
lion,  for  the  State. 

FULLERTOX,  J.  On  December  18,  1903. 
a  complaint  was  filed  In  the  justice's  cotirt 
of  Spokane  precinct  before  J.  D.  Hlnkle, 
justice  of  the  peace,  charging  the  appellant 
with  the  offenBe  of  tampering  with  a  wit- 
ness.  A  warrant  of  arrest  was  Issued  on 
the  complaint,  and  the  appellant  was  arrest- 
ed thereon  and  brought  before  the  justice, 
when  the  offense  with  which  he  was  char- 
ged was  made  known  to  him.  Being  called 
upon  to  plead  to  the  charge,  the  appellant 
entered  a  plea  of  guilty,  whereupon  the  Jus- 
tice continued  the  case  until  the  next  day 
for  the  purpose  of  examining  witnesses  as 
to  the  circumstances  under  which  the  of- 
fense was  committed.  On  the  next  day,  at 
the  time  appointed,  the  appellant  appeared 
with  counsel,  and  moved  the  court  for  leave 
to  withdraw  his  plea  of  guilt}-,  stating  that 
the  same  was  entered  bs  mistake,  and  that 


he  desired  a  trial  upon  the  merits  <tf  the  ac- 
cusation against  lilm.  The  justice  refused 
to  permit  the  appellant  to  withdraw  his 
plea,  &nA  thereupon  examined  a  witness  as 
to  the  drcumstances  of  the  off«ise,  at  the 
conclusion  of  which  he  adjudged  the  appel- 
lant guilty  on  his  plea  of  guilty,  and  senten- 
ced him  to  Jail  for  10  days  and  to  pay  a  fine 
of  ¥70  and  costs.  The  appellant  In  open 
court  gave  notice  of  appeal  to  the  superior 
court,  and  requested  the  justice  to  fix  the 
amount  of  ball  he  would  require  to  stq>er- 
sede  the  judgment  pending  such  api;»eal.  The 
Justice  refused  to  fix  bail,  giving  as  hie  rea- 
son therefor  that  an  appeal  did  not  lie  from 
a  judgment  of  conviction  had  on  a  plea  of 
guilty.  The  appellant  therecq^on  applied  for 
and  obtained  a  writ  of  review  from  the  su- 
perior court  of  Spokane  county  commanding 
the  justice  to  make  return  of  a  transcilpt  of 
the  record  and  iwoceedlngs  to  that  court, 
that  the  same  might  be  reviewed  as  by  law 
provided.  On  this  return  being  made,  the 
appellant  moved  the  court  to  require  the 
justice  to  make  a  more  complete  return,  ayer. 
ring  by  affidavit  that  the  return  made  was 
incomplete  and  false.  The  state  at  the  same 
time  moved  to  quash  the  writ.  These  mo- 
tions came  on  for  hearing  together,  when 
the  court  denied  the  appellant's  motion,  but 
granted  that  of  the  state,  holding  that  the 
remedy  of  the  appellant  for  any  error  com- 
mitted by  the  justice  of  the  peace  was  by 
appeal.  The  appellant  gave  notice  of  ap- 
peal to  the  Supreme  Court  from  these  orders, 
and  the  court,  at  his  request,  fixed  the 
amount  of  the  bond  required  to  be  glvra 
in  order  to  perfect  the  appeal;  the  appeal, 
however,  seems  never  to  have  been  perfected. 
While  these  proceedings  were  being  had,  the 
Justice  of  the  peace  transmitted  to  the  su- 
perior court  a  transcript  of  the  record  on 
the  appeal  from  the  judgment  of  conviction 
entered  in  his  court,  and,  on  the  return  day 
fixed  by  him,  the  appellant  appeared,  and 
asked  leave  to  withdraw  his  plea  of  guilty 
to  the  complaint,  and  plead  anew  tbereto 
in  the  superior  court.  This  motion  tbe  court 
granted,  whereupon  the  appellant  demurred 
to  the  complaint  on  the  ground  that  It  did 
not  state  facts  sufficient  to  constitute  a 
crime,  which  demurrer  the  court  sustained, 
holding  the  defendant  to  appear  on  a  future 
day  certain  to  abide  the  order  of  the  court. 
The  state  thereupon  askeil  leave  to  file  an 
information  against  the  defendant  charging 
him  with  the  same  offense.  On  leave  being 
granted,  an  Information  was  filed,  to  which 
the  appellant  pleaded  not  guilty,  and  a  trial 
was  had  thereon  before  a  jury,  resulting  in 
a  Judgment  of  conviction.  TlilB  appeal  i» 
from  that  judgment. 

The  first  three  errors  assigned  refer  to  the 
orders  of  the  court  leading  up  to  the  filing 
of  the  Information.  It  is  contended  that  the 
court  erred  In  overruling  the  appellant's  mo- 
tion for  a  further  and  more  complete  return 
to  the  writ  of  review,  in  quashing  the  writ 
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of  review,  and  in  not  sending  the  case  back 
to  the  justice  of  the  peace  with  Instruc- 
tions to  allow  the  appellant  to  withdraw  his 
pica  of  guilty  entered  to  the  complaint,  and 
in  not  sending  the  case  back  with  Instruc- 
tions to  Rrant  the  appellant's  appeal  there- 
from. But  theK  are  questions  not  present- 
ed liy  the  record  before  us.  Had  ai)i>eiiflnt 
Iierfocted  his  appeal  from  the  order  quash- 
ing the  writ  of  rerlew.  this  court  would 
probably  have  reviewed  them  on  that  ni>- 
peal,  but  it  cannot  review  them  on  the 
present  appeal.  A  writ  of  review  under  our 
practice  Is  an  Independent  proceeding,  In 
which  a  final  Judgment  can  be  entered,  and 
from  which  an  independent  appeal  may  be 
tal^en.  The  writ,  while  It  may  be  sued  out 
in  aid  of  other  proceedings,  never  becomes  so 
far  a  part  of  such  otlier  proceedings  tliat  It 
may  be  reviewed  on  an  appeal  taken  from  a 
Judgment  entered  therein.  So,  whether  or 
not  there  was  error  In  quashing  the  writ, 
and  refusing  to  make  the  several  orders  de- 
maudcil,  we  have  no  power  to  inquire  on  this 
appeal. 

It  is  next  assigned  that  the  court  erred 
In  assuming  Jurisdiction  over  the  offense 
after  having  sustained  a  demurrer  to  the 
complaint  brought  up  from  the  Justice's 
court.  It  Is  said  that  the  superior  court's 
Jurisdiction  was  appellate  only,  and,  when 
it  was  determined  that  the  Justice's  Judg- 
ment was  erroneous  because  entered  on  an 
insufficient  complaint,  the  superior  court  was 
wltliout  authority  to  proceed  further  with 
the  case,  and  should  have  dismissed  it  or 
remanded  it  to  the  Justice's  court  for  further 
proceedings.  Such,  however,  is  not  the  rule. 
An  appeal  of  a  criminal  case  from  a  justice 
of  the  peace  to  the  superior  court  vests  the 
superior  court  with  jurisdiction  to  proceed 
in  the  case  as  if  it  had  been  originally  com- 
menced in  that  court.  It  tries  the  case  de 
novo,  and  pronounces  such  Judgment  as  It 
deems  the  case  warrants.  If  it  finds  that 
the  complalut  filed  in  the  justice's  court  falls 
to  state  facts  sufficient  to  constitute  a  crime, 
it  has  jurisdiction  either  to  discharge  the 
defendant,  allow  the  complaint  to  be  amend- 
ed by  the  flllng  of  a  new  complaint,  or  it 
may  direct  that  an  information  be  filed 
against  Mm  charging  him  with  that  offense 
which  It  appears  to  the  court  he  has  com- 
mitted. In  either  event  the  cause  proceeds 
as  if  originally  commenced  la  the  superior 
court.  Here,  the  superior  court  directed  an 
Information  to  he  filed,  and  In  so  doli^  acted 
within  its  jurisdiction. 

It  Is  next  assigned  that  the  court  erred 
in  permitting  the  state  to  show  that  the 
appellant  had  pleaded  guilty  to  the  com- 
plaint filed  against  him  in  the  justice  court 
It  is  argued  that  this  plea  iiecame  functus 
officio  after  it  was  withdrawn,  and  was  no 
longer  admissible  as  evidence.  There  are 
cases  which  maintain  this  rule,  but  we  think 
the  Iiettcr  rule  is  the  other  way.  It  is  gen- 
erally held  that  extrajudicial  confessions. 


voluntarily  made  by  a  defendant,  are  admis- 
sible against  him  as  evidence  tending  to 
show  the  fact  confessed,  whether  or  not  the 
confession  Itself,  or  the  matter  of  the  con- 
fession, be  afterwards  denied.  The  with- 
drawal of  a  plea  of  guilty  and  the  entry  of 
a  plea  of  not  guilty  Is  In  effect  only  a  denial 
of  fiic-ts  that  were  at  one  time  admitted, 
and  it  would  seem  that  any  rule  that  would 
admit  in  evidence  a  confession  made  out  of 
court  ought  to  admit  one  made  In  court. 
Such  a  plea  is  not,  of  course,  conclusive  evi- 
dence against  the  defmdant.  It  Is  compe- 
tent evidence  merely,  its  weight  and  suffi- 
ciency being  for  the  Jury.  Terry  v.  State, 
39  Tex.  Cr.  E.  628.  47  8.  W.  654;  Common- 
wealth V.  Brown,  150  Mass.  330,  23  N.  E.  49: 
Murmutt  v.  State  (Tex.  Cr.  App.)  67  8.  W. 
508;  People  v.  Gould,  70  Mich.  240,  38  N. 
W.  232,  14  Am.  St  Bep.  493;  12  Cyc.  460. 

In  this  connection  It  Is  further  urged  that 
the  Justice  of  the  peace  was  incompetent  to 
testify  concerning  what  occurred  when  the 
appellant  was  brought  before  htm,  under 
the  rule  announced  by  this  court  In  Malt- 
land  V.  Zanga,  14  Wash.  92,  44  Pac.  117. 
In  that  case  we  held  It  error  for  the  Judge 
presiding  at  the  trial  of  a  case  to  testify 
therein  over  the  objection  of  the  party 
against  whom  he  was  called  as  a  witness. 
But  that  case  Is  not  authority  for  the  ques- 
tion here.  In  the  case  before  us  the  Judge 
was  not  called  to  testify  In  a  case  over 
which  he  was  presiding  as  judge,  tHit  was 
called  to  testify  concerning  a  fact  occurring 
In  a  previous  trial  over  which  he  presided 
as  judge.  Xo  court,  so  far  as  we  are  advis- 
ed, maintains  the  doctrine  that  a  witness, 
under  the  circumstances  shown  here,  la  not 
competent  to  testify. 

The  witness  the  appellant  was  accused  of 
tampering  with  was  the  prosecuting  witness 
in  the  case  of  State  v.  Royce  (Wash.)  80  Pac. 
208.  At  the  trial  the  state  offered  the  record 
of  that  case  In  evidence,  and  it  was  ad- 
mitted over  the  appellant's  objection.  The 
appellant  now  urges  that  this  was  error  be- 
cause the  Btote  had  not  "made  it  relevant  by 
proof  of  knowledge  on  the  part  of  the  ap> 
pellant  of  said  cause  heing  In  progress  in 
the  superior  court."  But  the  appellant  mis- 
takes the  record.  There  is  abundant  proof 
in  the  record  that  the  appellant  knew  that 
the  cause  of  State  v.  Koyce  was  pending 
when  he  endeavored  to  prevent  the  prose- 
cuting witness  from  appearing  and  giving 
evidence  in  that  cause. 

One  J.  F.  McDermott  was  called  as  a  wit- 
ness on  behalf  of  the  state,  and  testified  to 
certain  confessions  and  admissions  made  by 
the  appellant  tending  to  show  guilt  Among 
other  things,  he  testified  that,  when  the  ap- 
pellant was  brought  before  the  justice  of  the 
peace,  a  complaint  charging  him  with  tam- 
pering with  a  witness  in  the  case  of  State 
V.  Royce  was  read  to  him,  and  that  he  plead- 
ed guilty  to  the  charge,  and  that  shortly 
thereafter  be  remarked  to  the  witness: 
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"Now,  Mac,  I  pleaded  guilty,  and  I  want  yoa 
to  not  bring  any  more  witnesses  than  Is 
necessary.  There  is  no  use  in  knocking  me 
any  harder  than  you  have  to."  In  connection 
with  this  eTidence  the  state  offered,  and  the 
court  admitted,  the  complaint  In  evidence, 
after  It  had  been  shown  the  witness  and 
identified  by  him  as  the  one  read  to  the  ap- 
pellant It  is  urged  that  this  was  error  be- 
cause the  complaint  was  a  public  record,  and 
to  be  admissible  must  be  produced  by  its 
proper  custodian,  and  it  was  not  shown  that 
any  reason  existed  for  introducing  It  in  this 
irregular  manner.  Conceding  that  the  com- 
plaint referred  to  was  a  public  record.  It 
would  be  no  reason  for  denying  its  admission 
as  eridence  to  show  that  it  tiad  been  imprt^- 
erly  obtained  from  the  public  records.  Nor 
was  its  admission  otherwise  objectionable. 
The  complaint  was  offered  as  explanatory  of 
the  witness'  testimony,  and  as  such  was  ad- 
missible, whether  it  was  a  public  record  or 
not,  on  the  same  pilnciple  that  plats,  dia- 
grams, photographs,  pictures,  and  other  ar- 
ticles are  admissible,  when  they  tend  to  il- 
lustrate, explain,  and  make  more  clear  to  the 
nnderstanding  the  facts  testified  to  by  a  wit- 
ness. This  complaint,  after  being  Identified 
tiy  the  witness  as  being  the  one  read  to  the 
appellant,  and  the  one  containing  the  char^ 
ges  to  which  he  pleaded  guilty,  was  admis- 
sible for  the  purpose  of  luformlDg  the  jury 
what  those  charges  were.  The  Identification 
made  by  the  witness  was  sufficient  to  au- 
thorize its  introduction  as  evidence  for  that 
purpose.  Formal  certification  by  its  proper 
custodian  Is  necessary  only  In  cases  where  a 
record  la  attempted  to  be  proved  as  a  record. 

The  offense  charged  In  the  information 
against  the  aK>eilant  was  that  he  did  on  the 
16th  day  of  December,  1903,  willfully  and  coi> 
ruptly  endeavor  to  prevent  and  hinder  Mrs. 
D.  C.  McFarlane  from  appearing  as  a  wit- 
ness In  and  before  the  superior  court,  and 
from  giving  evidence  and  testimony  In  a  case 
therein  pending,  wherein  the  state  of  Wash- 
ington was  plaintiff  and  William  A.  Boyce 
was  defendant.  On  the  trial  the  appellant 
offered  in  evidence  a  subpcena  showing  that 
Mrs.  McFarlane  was  served  on  December  18, 
1903,  to  appear  as  a  witness  in  that  cause, 
which  offer  the  court  rejected.  The  appel- 
lant assigns  this  as  error,  contending  that 
the  person  tampered  with  must  he  subpoe- 
naed as  a  vritness  before  the  statutory  of- 
fense of  tampering  vrith  a  witness  can  be 
committed.  But  the  phrase  "tampering  with 
a  witness"  Is  only  the  statutory  name  for  the 
offense  descrliied  In  the  body  of  the  act  de- 
fining the  offense.  The  act  provides  that,  "If 
any  person  shall  wilfully  and  corruptly 
*  *  •  endeavor  to  hinder  or  prevent  any 
person  from  appearing  •  •  •  as  a  wit- 
ness, or  from  giving  evidence  In  any  action 
or  proceeding,  with  Intent  thereby  to  ob- 
struct the  course  of  Justice,  he  shall  be 
guilty,"  etc.  The  offense  is  committed  by 
endeavoring  to  prevent  any  person,  whether 


subpoenaed  as  a  witness  or  not,  from  appear- 
ing and  giving  evidence.  Hence  It  could 
make  no  difference  In  this  case,  so  far  as 
the  appellant's  guilt  was  concerned,  whether 
or  not  Mrs.  McFarlane  was  subpoBuaed  as  a 
witness  In  the  case  of  State  v.  Itoyce  at  the 
time  the  appellant  committed  the  offense 
charged  against  him.  He  was  guilty  of  the 
offense  described  in  the  statute  if  he  will- 
fully and  corruptly  endeavored  to  prevent  her 
from  appearing  as  a  witness  in  that  case,  or 
from  giving  evidence  therein,  with  Intent  to 
obstruct  the  course  of  justice.  The  fact  that 
she  may  not  then  have  l>een  subpoenaed  Is 
Immaterial,  and  it  was  not  error  to  refuse 
to  admit  In  evidence  the  subpoena  offered. 

When  Pearl  McFarlane  was  on  the  stand 
for  the  state,  certain  letters  were  shown  her 
wblch  she  admitted  having  written  to  Royce. 
The  appellant  subsequently  offered  these  let- 
ters in  evidence  as  a  part  of  his  defense,  and 
argues  here  that  it  was  error  for  the  trial 
court  to  reject  them.  But  clearly  they  were 
inadmissible.  If  the  witness  had  testified  to 
material  matters  on  behalf  of  the  state  which 
these  letters  would  contradict,  they  would 
perhaps  have  beea  admissible  as  evidence 
tending  to  lmi>each  her,  but  they  could  not 
be  original  eridence  at  the  facts  recited  In 
them. 

There  was  no  error  in  refusing  to  permit 
the  clerk  to  testify  to  the  disposition  that 
was  made  of  the  complaint  filed  in  the  jus- 
tice's court  after  the  case  had  been  brought 
to  the  superior  court  on  appeal,  nor  In  re- 
jecting the  certified  transcript  of  the  pro- 
ceedings had  before  the  justice  of  the  peace. 
These  related  to  immaterial  matters,  having 
nothing  to  do  with  any  fact  i^OD  wblch  the 
Jury  were  required  to  pass. 

The  instructions  complained  of  were  not 
excepted  to  within  the  time  prescribed  by 
statute,  and  any  error  contained  In  them  was 
waived  by  the  failure  to  so  except 

At  the  conclusion  of  the  evidence  the  ap- 
pellant requested  the  court  to  instruct  the 
Jury  to  return  a  verdict  of  not  guilty.  On 
this  request  being  refused,  he  requested  that 
the  court  give  the  following  Instruction:  "(2) 
If  you  find  from  the  evidence  that  the  de- 
fendant said  to  Mrs.  D.  C.  McFarlane  that 
she  should  go  to  the  prosecuting  attorney 
and  tell  him  the  facts  and  leave  the  matter 
to  him,  and,  if  the  prosecutor  said  that  she 
should  go  on  the  stand  as  a  witness  against 
said  William  A.  Royce,  then  she  should  do 
her  duty  and  tell  the  truth,  you  should  find 
the  defendant  not  guilty."  EJach  of  these 
Instructions  was  properly  refused.  The  first 
Is  based  on  the  contention  that  the  evidence 
was  insufficient  to  justify  a  verdict  of  guilty. 
The  appellant  ai^es  that  the  act  of  trying 
to  persuade  a  person  not  to  testify  in  a  given 
case  does  not  constitute  the  offense  defined 
by  the  statute,  but  that  some  physical  act  of 
intervention  on  the  part  of  a  defendant  is 
necessary  to  constitute  the  offense,  and  that 
here  nothing  more  tiian  mere  persuasion  wav 
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shown.  But  we  fUtnk  the  appellant  Is  wrong 
in  both  his  statement  of  the  rule  and  his 
deduction  from  the  evidence.  If  the  endeav- 
or to  prevent  the  person  from  appearing  as  a 
witness  and  giving  evidence  is  done  with  in- 
tent to  obstruct  the  course  of  justice,  it  mat- 
ters little  wtiat  form  the  endeavor  takes.  It 
ma;  be  by  persuasion,  advice,  threats,  or 
physical  acts  of  intervention;  either  consti- 
tutes the  crime.  So,  If  it  were  true  that  the 
appellant  merely  tried  to  persuade  this  wit- 
ness not  to  appear,  the  evidence  would  be 
sufficient  to  warrant  his  conviction,  as  it  ap- 
pears clearly  that  the  effort  was  made  for 
the  purpose  of  obstructing  the  course  of  Jus- 
tice. But  the  appellant  was  guilt?  of  some- 
thing more  than  mere  persuasion.  True,  he 
did  not  resort  to  physical  force,  but  he  made 
threats  of  the  most  dastardly  sort,  threats 
to  blacken  the  witness'  good  name,  if  she 
appeared  and  testified  In  the  action  against 
Royce.  It  Is  just  such  cases  as  this  that  the 
statute  was  Intended  to  punish,  and,  on  the 
facts  of  the  case,  we  have  no  hesitancy  in 
saying  that  the  verdict  was  just  and  proper. 

It  was  not  error  to  refuse  to  give  the  sec- 
ond requested  instruction.  If  such  an  in- 
struction could  be  proper  In  any  case,  It  is 
aufflclent  to  say  that  the  facts  of  the  case 
before  us  did  not  warrant  It. 

As  we  find  no  substantial  error  In  the  rec- 
ord, the  judgment  will  stand  afilrmed. 

MOUNT,  O.  J.,  and  RUDKIN,  HOOT, 
OZtOW,  and  HADLBT,  JJ.,  concur. 


BNOLER  T.  CITY  OF  SBATTLH, 

(Supreme  Court  of  Washington.  Sept.  8,  1905.) 

Mastkb  and  Sebtant  —  Indepehdent  Con- 
tractoa— llabilitt  of  principal  euflot- 

KB. 

A  contractor  with  a  dty  for  the  construc- 
tiou  of  a  street  Improvement  is  an  independent 
contractor,  though  the  dty  engineer  has  the 
right  to  superintend  the  work,  and  discharge 
incompetent  employes  of  the  contractor;  and 
an  employe  of  uie  contractor  is  not  a  servant 
of  the  city,  and  it  Is  not  liable  for  an  Injury 
received  him  while  at  work  in  a  daugw>u8 
place. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  fi  3258 1  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  {  lo82.] 

Af^peal  from  Superior  Court,  King  County; 
Geo.  C.  Hatch,  Judge. 

Action  by  Adolph  Engler  against  the  city 
of  Seattle.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Benson  &  Hall  and  Waterman  &  Hendron, 
for  appellant.  Wm.  Parmerlee  and  Scott 
Calhoun^  for  respondent. 

CROW,  J.  Action  by  appellant,  Adolph 
Engler,  against  the  city  of  Seattle,  re- 
si>ondent,  to  recover  damages  for  personal 
Injuries  sustained.  In  his  amended  com- 
plaint appellant  alleged:   That  on  Septem- 


ber 14,  1001,  reepondent  entered  Into  a  writ- 
ten contract  with  T.  Ryan  &  Co.,  a  copartner- 
ship, by  the  terms  of  which  said  Ryan  &  Co. 
were  to  construct  a  cement  sidewalk  and  cer- 
tain other  improvements  on  Second  avenue 
in  said  city.  That  two  certain  general  stip- 
ulations contained  In  the  speciUcationa  at- 
tached  to  said  contract,  and  made  a  part 
thereof,  provided  as  follows:  "Flans  and 
superintendence:  This  improvement  shall  be 
under  the  superintendence  of  the  city  en- 
gineer, and  any  orders  or  directions  given 
by  him  or  his  duly-appointed  representative 
shall  be  resi>ected  and  immediately  and 
strictly  obeyed  by  the  wmtractor,  or  any 
overseer  in  charge  of  the  woilC.  It  is  here- 
by understood  that  wherever  the  term  'en- 
gineer' or  'city  engineer'  are  mentioned  in 
these  specifications,  it  shall  mean  himself 
or  any  representative  duly  appointed  by 
him."  "General  stipulations:  Whenever  the 
contractor  Is  not  present  on  the  work,  or- 
ders will  be  given  to  the  superintendent  or 
overseer  who  may  have  immediate  charge 
thereof,  and  shall  by  them  be  received  and 
strictly  obeyed;  and  if  any  person  employed 
on  the  work  shall  refuse  or  neglect  to  obey 
the  directions  of  the  city  en^neer  or  board 
of  public  works  in  anything  relating  to  tbe 
work,  or  shall  appear  to  be  Incompetent,  dis- 
orderly, or  unfaithful,  he  shall,  upon  the 
requisition  of  the  engineer,  be  at  once  dis- 
charged, and  not  again  employed  upon  any 
part  of  the  work."  That  appellant,  as  a 
laborer,  was  employed  by  and  working  for 
Ryan  &  Co.  In  the  performance  of  said  con- 
tract. That  one  John  James,  a  duly-author^ 
ized  representative  of  the  city  engineer,  on 
November  16,  1901,  while  af^llant  was  dig- 
ging sand  to  be  used  by  said  Ryan  &  Co. 
In  said  work,  instructed  appellant  to  dig  a 
better  quality  of  sand  in  another  location, 
where  he  would  be  under  the  roots  of  a 
massive  stump,  about  six  feet  la  diameter, 
and  extending  3  feet  over  the  place  where 
he  so  directed  appellant  to  work.  That  said 
stump  was  in  constant  danger  of  falling. 
Tliat  appellant  did  not  know  of  said  danger. 
That  while  he  was  working  where  so  direct- 
ed, said  stump  did  fall  upon  him,  causing 
the  injuries  com^datned  of.  It  appears  that 
the  sandpit  where  appellant  was  working  and 
injured  was  not  on  or  at  Second  avenue,  but 
on  Mercer  street,  an  ungraded  street,  where, 
with  the  consent  of  the  city,  said  Ryan  & 
Co.  were  obtaining  sand  to  be  used  by  them 
in  said  Improvements.  Upon  trial  before  a 
jury  the  trial  court  granted  a  nonsuit,  and 
entered  judgment  for  respondent  From 
said  judgment  this  appeal  has  been  taken. 

The  theory  upon  which  appellant  bases  his 
right  of  recovery  is  that  the  relation  of 
master  and  servant  existed  between  said  city 
and  himself — a  relation  imposing  upon  the 
city  the  duty  to  furnish  blm  a  reasonably 
safe  place  to  work.  On  the  other  hand,  re- 
spondent contends  that  Ryan  &  Co.  were  in- 
dependent contractora;  that  appellant  was 
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their  employA,  hired  And  compensated  by 
them,  and  that  by  reason  thereof  no  relation 
of  master  and  servant  existed  between  re- 
^wndent  and  appellant  Insisting  that  eald 
relation  did  exist,  appellant  contends  that 
the  city  engineer  had  the  right  to  superin- 
tend the  work,  to  direct  and  discharge  em- 
ploy€fl,  and  therefore  that  Ryan  &  Co.  were 
not  independent  contractors,  within  the  rule 
exempting  employers  from  llabllll^  for  in- 
jury caused  by  negligence  In  the  prosecution 
of  the  work;  and  cites  City  of  Seattle  v. 
Buzby,  2  Wash.  T.  25,  3  Pac.  180.  and  Cooper 
V.  City  of  Seattle,  16  Wash.  462,  47  Pac.  887, 
58  Am.  St.  Rep.  46.  Neither  of  said  cases 
sui^rt  appellant's  contention.  In  Seattle 
V.  Buzby  the  question  here  involved  was  not 
discussed.  In  both  cases,  property  of  third 
parties,  not  employes  of  the  alleged  inde-  i 
pendent  contractors,  had  been  injured  as  the 
result  of  negligence  in  making  certain  public 
improvements  It  is  true  that  In  Cooper  v. 
Seattle  the  question  of  Indepenclent  contract- 
or was  discussed  to  some  extent;  but  such 
discussion  was  not  necessary  to  reach  the 
final  judgment,  which  was  correct  and  just  i 
No  fault  can  be  found  with  said  final  Judg- 
ment but  the  case  itself  has  no  bearing 
here.  Appellant  was  himself  engaged  in  the 
work  under  a  contract  with  Ryan  &  Co.,  and 
while  as  to  third  persons  who  might  be  in- 
jured or  whose  property  might  be  damaged 
by  reason  of  that  work  he  became  the  serv- 
ant of  the  city  by  operation  of  law,  yet  as 
between  the  city  and  himself  he  was  solely 
the  servant  of  Ryan  &  Co.,  and  not  of  the 
dty.  The  liability  of  the  city  of  Seattle 
to  a  third  party  In  both  of  said  cases  existed 
Irrespective  of  the  question  of  whether  or  not 
the  work  was  being  done  by  an  Independent 
contractor.  All  that  Is  decided  in  Cooper 
V.  Seattle  Is  that  there  was  do  Independent 
contractor,  who  sustained  such  a  relation  to 
the  worit  as  would  release  the  city,  under  the 
general  rule,  from  liability  to  a  third  person, 
not  an  employ^  whose  property  was  Injured 
by  reason  of  failure  of  the  city  to  see  that 
public  work  was  performed  without  negli- 
gence. The  learned  judge  who  wrote  the 
opinion  cited  in  support  of  his  position  City 
of  Seattle  V.  Buzby,  supra,  which  we  have 
already  discussed,  and  also  Fink  v.  City  of 
St.  Louis,  71  Mo.  52,  and  City  of  Cincinnati 
T.  Stone  et  al.,  S  Ohio  St  38.  In  Fink  v. 
City  of  St  Louis  the  court  uses  this  language: 
"The  circuit  court  which  tried  the  case, 
therefore,  held  that  whether  the  city  engineer 
did  in  fact  superintend  the  work  or  not  It 
was  bis  duty  nnder  the  ordinance  and  char* 
ter  to  do  so,  and  the  city  was  responsible  for 
any  negHgence  occasioning  Injury  to  the  pro- 
prietors of  adjoining  lots;  and  we  think  this 
view  of  the  case  was  right  and  in  harmony 
with  the  authorities.  The  action  is  not  for 
damages  occasioned  by  the  tunnel,  but  for 
an  excavation  for  a  sewer,  which  could  only 
be  done  by  consent  of  the  dty,  and  under  su- 
IierviBlon  of  the  city  engineer.  The  plana 


for  the  work  were  submitted  to  the  city  and 
approved,  and  whether  its  officers  supervised 
its  execution  or  not  was  of  no  consequence, 
since  it  was  their  duty  to  have  done  so— a 
duty  imposed  by  the  charter  and  recognized 
in  the  ordinance,  and  with  which  the  state 
had  DO  concern,  and  did  not  att^pt  to  in- 
terfere." In  City  of  Cincinnati  v.  Stone  et 
al.,  the  court  says:  "In  addition  to  the  fact 
in  this  case  that  the  dty  of  Cincinnati  re- 
tained the  entire  control  and  direction  over 
the  work  under  the  contract  It  was  a  public 
duty  enjoined  on  the  city  to  remove  all  nui- 
sances from  the  streets  of  the  city,  and  to 
make  no  contracts  for  the  Improvement  of 
the  streets  by  which  any  nuisance  would  be 
created  on  the  premises  of  the  adjacent  pro- 
prietors. The  city  was  therefore  clearly  lia- 
i  ble  for  the  Injury  sustained  by  the  negligence 
of  the  contractor  or  of  any  of  his  subordinates 
in  the  performance  of  the  work."  These  quo- 
tations show  the  theory  on  which  Cooper  v, 
Seattle  was  really  decided.  In  Rellly  v.  Chi- 
cago &  N.  W.  Ry.  Co..  98  N.  W.  465,  the  Su- 
preme Court  of  Iowa,  In  a  case  Involving  the 
I  question  of  Independent  contractor,  speaking 
of  the  duty  of  a  master  to  furnish  the  servant 
a  safe  place  in  which  to  work,  says:  "The 
duty  of  furnishing  plaintiff  a  safe  place  to 
work,  and  exercising  care  and  supervision 
to  maintain  such  condition  of  safe^,  rested 
upon  the  employer  alone,  and,  unless  It  be 
under  extraordinary  circumstances,  which  do 
not  here  obtain,  that  obligation  cannot  he 
extended  to  Include  the  party  for  whom  the 
contractor  has  undertaken  to  perform  the 
work.  *  ♦  •  This  conclusion  is  not  at  all 
Inconsistent  with  the  rule  of  the  cases  cited 
by  the  appellant  of  which  Hawver  v.  Wbalen 
(Ohio)  29  N.  B.  1<H9, 14  L.  R.  A.  828,  Cameron 
V.  Oberlin  (X^a.  App.)  48  N.  B.  386,  Ohio 
S.  R.  R.  V.  Morey  (Ohio)  24  N.  B.  269,  7  L. 
R.  A.  701,  and  Erickson  v.  R.  B.,  41  Minn. 
500,  43  N.  W.  332,  5  L.  R.  A.  786,  are  types. 
In  the  Hawver  Case  an  independent  contract- 
or was  employed  to  dig  a  ditch,  which  was 
not  properly  guarded  for  the  protection  of 
the  public  having  the  right  to  pass  that  way, 
and  the  owner  was  held  liable  to  a  person, 
not  an  employe  of  the  contractor,  falling 
Into  the  excavation.  The  same  rule  Is  ap- 
plied in  Cameron  v.  Oberlin  and  Ohio  S.  R. 
R.  V.  Morey.  If  In  these  cases  the  pereons 
Injured  had  been  employes  of  the  contractor, 
and  had  received  their  Injury  In  the  course  of 
their  employment  by  reason  of  the  negligence 
of  the  contractor,  we  think  no  one  would 
claim  that  the  municipality,  corporation,  or 
other  party  letting  the  contract  could  be  held 
liable  In  damages.  These  authorities  go  no 
further  than  to  hold  that  no  person  or 
municipality  charged  by  law  with  the  duty 
of  keeping  a  street  or  other  place  In  safe 
condition  for  public  use  can  escape  responsi- 
bility for  neglect  of  that  dtity  by  showing 
that  an  Independent  contractor  Is  primarily 
at  fault*'  In  Covington,  etc..  Bridge  C!o.  v. 
Stelnbrock,  61  Ohio  St  215.  55  M.  B.  ftlS, 
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76  Am.  St  Rep.  377,  the  Supreme  Court  of 
Ohio  says:  "The  weight  of  reason  and  au- 
thority Is  to  the  effect  that,  where  a  party  Is 
tinder  a  duty  to  the  public  or  third  person 
to  see  that  work  he  is  about  to  do  or  have 
done  Is  carefully  performed,  so  as  to  avoid 
injury  to  others,  he  cannot,  by  letting  it  to  i 
a  contractor,  avoid  his  liability  in  case  it  is 
negligently  done  to  the  Injury  of  another. 
It  is  the  danger  to  others  Incident  to  the 
performance  of  the  work  let  to  contract  that 
raises  the  duty,  and  which  the  employer  can- 
not shift  from  himself  to  another,  so  as  to 
avoid  liability,  should  Injury  result  to  another 
from  negligence  In  doing  the  work."  The 
above  quotations  state  the  correct  principle 
In  Cooper  v.  Seattle,  which  case  Is  therefore 
not  controlling  here;  appellant  being  an  em- 
ploye of  the  alleged  Independent  contractors. 

If  Ryan  &  Co.  were  independent  contract- 
ors, the  relation  of  master  and  servant  did 
ilot  exist  between  respondent  and  appellant. 
Were  they  such  Independent  contractors? 
Appellant  contends  not,  because  the  city  en- 
gineer, according  to  appellant's  construction 
of  the  above-quoted  stipulations  of  the  con- 
tract, had  authority  to  superintend  the  work 
and  to  direct  and  discharge  employes.  We 
do  not  think  he  personally  had  any  right  to 
direct  or  to  discharge.  His  orders  were  to 
be  given  to  the  contractors,  or,  In  tlielr  ab- 
sence, to  the  superintendent  or  overseer 
having  immediate  charge  of  the  work.  The 
engineer  had  no  right  to  order  any  indiWdual 
employes  of  Ryan  &  Co.  to  work  either 
here  or  there.  Their  orders  came  from  the 
contractors,  superintendent,  or  overseer. 
Again  he  could  not  discharge  employes.  All 
he  could  do  was  to  make  a  requisition  for 
such  discharge  under  certain  conditions. 
The  contract  did  not  contemplate  that  he 
should  have  control  of  employes.  Conced- 
ing, however,  that  the  engineer  had  all  the 
authority  contended  for  by  appellant,  yet 
Ryan  &  Co.  were  Independent  contractors. 
They  had  full  control  of  the  mode  and  man- 
ner of  doing  the  work,  selected  their  own 
mat«^ls,  and  employed  and  paid  their  own 
help;  and  they  represented  their  employer 
(the  city)  as  to  the  results  of  the  work,  and 
not  as  to  the  means  by  which  It  was  to  be. 
accomplished.  "Generally  speaking,  an  in- 
dependent contractor  ia  one  who,  in  render- 
ing services,  exercises  an  Independent  em- 
ployment or  occupation,  and  represents  his 
employer  only  as  to  the  resnlts  of  his  work, 
and  not  as  to  the  means  whereby  It  Is  to  be 
accomplished.  The  word  'results,'  however, 
is  u$ed  in  this  connection  in  the  sense  of  a 
production  or  product  of  some  sort,  and  not 
of  a- service.  •  •  ♦  A  reservation  by  the 
employer  of  the  right  by  himself  or  his 
agent  to  supervise  the  work  for  the  purpose 
merely  of  determining  whether  it  Is  being 
done  In  conformity  to  the  contract  does  not 
affect  the  Independence  of  the  relation." 
16  ^m,  &  Eng.  Bncy.  of  Law  (2d  Ed.)  1S7, 18S. 
See,  also/  Casement  t.  Brown,  148  U.  S.  622, 


BEPOBTEB.  (Waah. 

J8  Sup.  Ct  672,  37  li.  Ed.  582;  Rogers  v.  Rail- 
road Co.,  31  S.  C.  378,  9  S.  E.  lOr.9;  Erie 
v.  Caulklns,  27  Am.  Rep.  G44;  Kelly  t. 
MayOT,  etc.,  of  New  York.  11  N.  T.  432.  In 
Casement  t.  Brown  Justice  Brewer  says: 
"Obviously,  the  defendants  were  independent 
contractors.  The  plans  and  gpeclflcatlons 
were  prepared  and  settled  by  the  railroad 
companies.  The  size,  form,  and  place  of  the 
piers  were  determined  by  them,  and  the 
defendants  contracted  to  bnild  piers  of  the 
prescrit>ed  form  and  size  and  at  the  places 
fixed.  Tbey  selected  their  own  servants  and 
employes.  Their  contract  was  to  produce  a 
^eclfled  result  They  were  to  furnish  all 
the  material  and  do  all  the  work,  and  by  the 
use  of  that  material  and  the  means  of  that 
work  were  to  produce  the  completed  struc- 
tures. The  vrlll  of  the  companies  was  rep- 
resented only  in  the  result  of  the  work,  and 
not  in  the  means  by  which  It  was  accom* 
plished.  This  gave  to  the  defendants  the 
status  of  independent  contractors,  and  that 
status  was  not  affected  by  the  fact  that 
Instead  of  waiting  until  the  close  of  the 
work  for  acceptance  by  the  engineers  of  the 
companies,  the  contract  provided  for  their 
daily  supervision  and  approval  of  both  ma- 
terial and  work.  The  contract  was  not  to 
do  such  work  as  the  engineers  should  direct, 
but  to  furnish  suitaUe  material  and  con- 
struct certain  specified  and  described  piers, 
subject  to  the  dally  approval  of  the  com- 
panies' engineers.  This  constant  right  of 
supervision,  and  this  continuing  duty  of  sat- 
isfying the  judgment  of  the  engineers,  do 
not  alter  the  fact  that  it  was  a  contract 
to  do  a  particular  work,  and  in  accordance 
w^lth  plans  and  specifications  already  pre- 
pared. They  did  not  agree  to  enter  general- 
ly Into  the  service  of  the  companies,  and  do 
whatsoever  their  employers  called  \jpon  them 
to  do,  but  they  contracted  for  only  a  specific 
work.  The  functions  of  the  engineers  were 
to  see  that  they  compiled  with  this  contract; 
'only  this,  and  nothing  more.*  They  were 
to  see  that  the  thing  produced  and  the  re- 
sult obtained  were  such  as  the  contract  pro- 
vided for.  Carman  v.  Steubenville  &  In- 
diana Railroad  Company,  4  Ohio  St  309,  414;. 
Corbln  v.  American  MUls,  27  Conn.  274  [71 
Am.  Dec.  03];  Wood  on  Master  and  Serv- 
ant, 610,  §  814."  The  above  authorities  and 
many  others  which  might  be  cited  support 
the  conclusion  that  Ryan  &  Co.  were  not 
removed  from  the  category  of  Independent- 
contractors  by  reason  of  the  right  of  super- 
intendence in  the  city  engineer.  On  the 
other  hand,  conceding  to  him  the  right  lo 
discharge  employi^s  of  Ryan  &  Co.,  still 
they  were  independent  contractors.  Rog«9 
V.  Railroad  Co.,  supra;  Hobbit  t.  Railway 
Co.,  4  Exch.  256;  Cuff  v.  Newark,  etc.,  R. 
R.  Co.,  35  N.  J.  Law,  17,  10  Am.  Rep.  205.. 
In  Hobbit  V.  Railway  Co.,  the  court  says:, 
"Our  attention  was  directed  during  the  argu- 
ment to  the  provisions  of  the  contract  where-- 
by  the  defendants  [the  Railway  Cos.]  bad 
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the  power  of  Insisting  on  the  remoral  of 
careless  or  Incompetent  workmen,  and  so  It 
was  contended  they  must  be  responsible  for 
their  nonremoTal.  But  this  power  of  re- 
moval does  not  seem  to  us  to  vary  the  case. 
The  workman  Is  still  the  servant  of  the 
contractor  only,  and  the  fact  that  the  defend- 
ants might  have  Insisted  on  his  removal  If 
they  thought  him  careless  or  unskillful  did 
not  make  htm  their  servant." 

Under  the  above  authorities,  we  are  clear- 
ly of  the  <vinloQ  that  Byan  &  Co.  were  as 
to  this  appellant  independent  contractors, 
and  that  tiie  relation  of  master  and  servant 
existed  between  them  and  appellant,  Instead 
of  existing  between  respondent  and  appel- 
lant This  being  true,  the  doctrine  of  re- 
spondeat superior  cannot  be  applied  to  re- 
spondent, and  it  is  not  liable  to  appellant 
In  this  action. 

We  find  no  error  in  the  record.  The  judg- 
m&3t  is  affirmed. 

MOUNT,  a  J.,  and  RUDKIN  and  HA.D- 
LBT,  JJ.,  concur. 

ROOT,  J.,  being  disqualified,  took  no  part 


WRIGHT  et  al.  v.  DANIEL. 

(Supreme  Court  of  Wastblngton.  6, 1906.) 

Limxr-OoHPi.Aiin<— Sttfficisnct. 

A  complaint  for  libel,  based  on  defendant 
havins  chars^ed  plaintiff  with  haviug  "held  a 
war  dance,"  and  with  having  "carried  on  at 
a  rate  that  would  be  a  disgrace  to  the  Comique 
or  the  worst  dance  hall  in  the  city,"  which 
fails  to  show  by  way  of  loduconent,  colloquium, 
or  iunnendo  the  diaracter  or  reputation  of  the 
"Comique"  and  the  dance  halls  in  the  city,  is 
bad. 

[Ed.  Note. — ^For  cases  In  point  32, 
Cent  Dig.  Libel  and  Slander.  H  187,  191.] 

Appeal  from  Superior  Court,  Spokane 
County;  William  E.  Richardson,  Judge. 

Action  by  Thomas  J.  Wright  and  another 
against  R.  T.  Daniel.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed. 

Samuel  R.  Stern  and  Robertson,  Miller  & 
Bosenhanpt  tor  appellant.  Merrltt  &  Mer- 
rltt  and  B.  B.  Adams,  for  respondents, 

ROOT.  J.  Respondents  were  tenants  of 
appellant  upon  the  third  floor  of  a  building 
known  as  the  "Daniel  Block"  la  Spokane. 
They  f>ccupled  some  of  the  nxmis  as  their 
dwelling  place,  and  let  others  to  lodgers. 
About  10:30  p.  m.  December  7,  1903,  one 
Bos^  a  commercial  traveier,  while  In  a  grill 
town  in  Spokane  met  a  man  named  Riekard 
accompanied  by  two  women,  one  of  whom  he 
Introduced  as  his  wife  and  the  other  as  a 
friend  ot  hers.  After  drinking  awhile,  these 
foor  persons  started  for  the  apartments  of 
respondent,  Mrs.  Wright,  Rose  having  been 
there  before.  On  their  way  tbey  fell  la 
with  a  railway  brakeman,  and  took  him 
along.  They  also  took  along  several  bot- 


tles of  beer.  Arriving  at  Mrs.  Wright's 
rooms,  they  proceeded  to  have  some  music 
After  their  arrival,  other  parties  also  came 
In.  To  heighten  the  entertainment  some  ot 
the  parties  went  over  to  a  variety  theator, 
and  brought  back  two  musical  performers  (a 
man  and  woman)  and  a  female  impersonator. 
The  company  now  consisted  of  about  a 
dozen  persons.  Music  upon  various  Instru- 
ments was  furnished,  and  vocal  efforts  In 
many  keys.  Beer  and  whl^y  were  summon- 
ed from  a  nearby  saloon  In  copious  qnanti- 
ttes.  They  danced  the  waltz,  two-step,  Jlgs» 
cake-walk,  and  otherwise  amused  them- 
selves, while  the  Impersonator  gave  a  variety 
of  performances.  There  is  some  conflict  In 
the  evidence  as  to  the  amount  of  noise  ac- 
companying this  entertainment;  the  respond- 
ents claiming  that  it  was  very  orderly  and 
comparatively  quiet,  while  *  appellant's  wit- 
nesses describe  it  as  exceedingly  boisterous. 
Anyway,  some  time  after  midnight  other  ten- 
ants in  the  building  complained  vigorously 
to  the  landlord  (this  appellant)  about  the 
noise  In  Mrs.  Wright's  apartments,  and  final- 
ly appellant  told  respondents  that  the  dis- 
turbance must  cease  or  he  would  call  in  the 
police.   Respondents  fix  the  hour  of  this  as 

1  a.  m.   Other  evidence  places  It  at  about 

2  a.  m.  Mrs.  Wright  admitted  that  it  had 
been  customary  to  have  liquor  sent  to  the 
rooms  theretofore.  It  appeared  that  com- 
plaint had  been  made  to  appellant  about  dis- 
turbances of  this  kind  in  respondents'  rooms 
theretofore.  On  the  next  day  after  the 
events  above  set  forth,  appellant  left  in  re- 
spondents' room  a  letter,  of  which  the  t<A- 
lowing  is  a  copy:  "Spokane,  Wash.,  Dec.  8, 
1903.  Mrs.  T.  J.  Wright  Third  Floor  Dan- 
iel Block,  City — Dear  Madam:  You  are  noti- 
fied by  Mr.  Daniel  that  the  different  tenants 
In  the  block  have  made  complaints  that  yon 
are  making  it  very  unpleasant  and  almost 
unbearable  for  them.  Complaint  No.  1, 
which  has  been  made  to  him  several  times 
by  Mrs.  Starkey  and  Mrs.  Rudersdorf  and 
other  tenants;  that  complaint  has  led  up  to 
the  closing  up  of  the  archway  and  cutting 
you  off  from  the  Howard  street  stairway, 
unless  all  dogs  are  removed  from  the  prem- 
ises immediately,  jours  not  excepted.  Com- 
plaint No.  2 — For  disturbing  the  sleepers  at 
deadly  hours  of  the  night  on  the  Howard 
street  stairway  and  in  yonr  private  rooms. 
You  should  have  some  respect  for  others. 
Dr.  and  Mrs.  Starkey's  room  Is  under  your 
private  room,  and  is  entitled  to  respect  and 
consideration.  Last  night  you  held  a  war 
dance  and  carried  on  at  a  rate  that  would  be 
a  disgrace  to  the  Comique  or  the  worst  dance 
hall  in  the  city.  This  performance  I  wit- 
nessed myself  at  two  o'clock  this  morning. 
Kicks  are  constantly  coming  In  about  your 
splitting  wood  on  the  floor.  Now,  In  view 
of  the  fact  that  I  have  favored  you  In  every 
way  to  help  you,  leaving  your  rent  at  three- 
fifths  what  It  should  be,  makes  me  feel 
that  you  are  very  nndeswvlng  at  the  leos^ 
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ftud  I  simply  bnTe  this  to  say,  It  you  do  not 
remove  every  dog  from  the  block  In  twenty- 
fonr  hours  I  wUI  raise  yonr  rent  to  $125.00 
per  montb,  and  should  further  complaints 
continue  to  come  In,  my  agents  are  Instruct- 
ed to  begin  legal  proceedings  to  remove 
you  from  the  premtses.  1  positively  will 
not  have  all  the  block  upset  for  the  petty 
sum  you  are  paying.  Yours  truly,  K.  T. 
I>anlel,  Owtier."  Appellant  also  showed  this 
letter  to  one  Itudersdorf,  a  tenant  who  had 
complained  of  the  disturbances  aforesaid 
and  of  the  dogs  maintained  in  the  building. 

Respondents  brought  this  action  as  for  libel. 
The  trial  r<»utted  in  a  verdict  for  |],500. 
The  trial  }ndge  reduced  the  amount  to  $75(^ 
for  wbidi  amount  Judgment  was  rendered. 
Am>eal  is  taken  from  this  Judgmmt 

A  showing  Is  made  here  that  aince  the 
entry  of  said  judgment  respondents  have 
been  separated  by  divorce,  and  a  motion  to 
abate  the  action  Is  made  on  account  there- 
of. In  view  of  the  conclusion  we  have  reach- 
ed npon  the  merits,  we  do  not  pass  upon 
this  motion.  The  case  was  tried  upon  tbe 
second  amended  complaint  The  portion  of 
tbe  letter  relied  npon  as  libelous  Is  that 
where  reference  Is  made  to  "the  Comique 
or  the  worst  dance  hall  in  the  city."  There 
is  nothing  In  said  second  amended  complaint 
In  the  nature  of  Inducement,  colloquium,  or 
Innuendo.  Tbe  court  Is  not  informed  as  to 
the  character  or  reputation  of  the  "Com- 
ique," not  as  to  how  bad  the  dance  halls  are 
in  Spokane,  or  as  to  wliether  there  are  any. 

Owing  to  the  character  of  the  facts  re- 
vealed by  the  evidence  In  this  case,  we  do 
not  conceive  that  discussion  of  them 
would  be  edifying  or  essential.  In  view  of 
the  form  of  the  complaint,  and  couBiderlng 
merely  the  evidence  adduced  on  the  part  of 
respondents  anfl  that  on  appellant's  behalf 
whldi  was  uncontradicted,  we  are  led  to 
believe  that  tbe  ends  of  Justice  will  be  sub- 
served by  a  ^smlssal  of  this  action. 

The  Judgment  of  the  honorable  superior 
conrt  Is  reversed,  with  directions  to  dismiss 
the  action.      .  .  ,  .  .   _  ,  ....   »  .  .  

MOUNT,  C.  J.,  and  OROW.  EUDKIN,  and 
HADLEY,  JJ.,  concur. 


TAOOMA  MILL  CO.  T.  PERRY. 
(Supreme  Court  of  Washlugton.  Sept.  7, 1903.) 

1.  CONTEACTS  FOB  CUTTINO  TiMBBB. 

ITiere  is  a  complete  ooutract,  and  not  mere 
preliniinary  negotiations  for  a  contract,  where 
there  is  au  agreement  between  the  parties  that 
defendant  ^all  cut  the  timber  oo  plaintiff's 
land,  and  that  plaintifTa  rrulRor  shall  atate 
what  the  timber  Is  worth,  and  the  amount  fixed 
by  htm  shall  be  the  coutract  ptice. 

2.  ToBT— Recovert  on  Conthact. 

In  an  action  Id  tort,  nnder  Ballinger's  Ann. 
Codes  &  St  SS  l>«r)0,  505T,  for  trespaas  in  cut- 
ting timber,  there  can  be  no  recovery  of  the 
purchase  price  on  proof  that  the  cutting  was 
under  a  contract. 


Appeal  from  Superior  Court;  Thurston 
County;  O.  V.  Linn,  Judge. 

Action  by  the  Tacoma  Mill  Company 
against  A.  P.  Perry.  Judgment  for  defend- 
ant  Plaintiff  appeals.  Affirmed.  * 

O.  C.  Israel,  for  appellant  .Vance  & 
Mitchell,  for  respondent.  ^ 

CROW,  J.  Appellant,  tbe  Tacoma  Mill 
Company,  instituted  this  action  in  the  su- 
perior court  ot  Thurston  county  to  recover 
treble  damage  In  the  total  sum  of  tl,4G2.50, 
under  the  provisions  of  sections  S053  and 
5G57,  Ballinger's  Ann.  Codes  &  St.,  for  a 
willfnl  trespass  alleged  to  have  been  commit- 
ted by  respondent,  A.  P.  Perry,  early  in  1901, 
in  entering  upon  a  portion  of  section  13, 
township  16  north,  range  l  west,  land  belong- 
ing to  appellant,  and  vrlthout  lawful  au- 
thority cutting  and  removing  timber  there- 
from. Respondent  in  his  answer  denied  the 
alleged  trespass,  admitted  having  cut  timber 
of  the  value  of  |109.02,  and  alleged  tlwt  he 
had  lawful  authority  therefor,  having  In  1807 
purchased  said  timber  by  contract  made  by 
respondent  with  one  Hansen,  tbe  duly-au- 
thorized manager  of  appellant;  which  con- 
tract was  afterwards  In  1901,  before  said 
cutting,  modified  by  agreement  with  one 
Hill,  then  manager  for  appellant.  Appellant 
having  by  Its  reply  denied  such  alleged  con- 
tract, a  trial  was  had,  and  the  Jury  answered 
special  questions  submitted  by  the  court  as 
follows:  "Q.  What  amount  of  timber  in 
thousand  feet,  board  measure,  did  the  de- 
fendant cut  upon  the  lands  in  controversy? 
A.  275,000  feet  Q.  What  was  the  market 
value  per  thousand  feet  board  measure,  of 
the  timber  cut  on  the  lands  In  controversy, 
&juX  at  the  time  defendant  cut  said  timber? 
A.  $1.00  per  thousand.  Q.  Did  tbe  defend- 
ant, at  the  time  be  cut  tbe  timber  on  tbe 
lands  in  controversy,  have  any  contract  or 
agreement  with  the  Tacoma  Mill  Company 
as  to  section  13,  in  township  IG  north,  of 
range  1  west,  whereby  he  promised  to,  or 
was  authorized  by  said  Tacoma  Mill  Com- 
pany to,  cut  said  tJmber?  A,  Yes.  Q.  Was 
the  entry  and  cutting  of  timber  by  tbe  de- 
fendant, A.  P.  Perry,  upon  tbe  lands  of  tbe 
plaintiCT,  the  Tacoma  Mill  Company,  with 
lawful  authority  from  the  Tacoma  Mill  Com- 
pany? A.  Yes.  Q.  Did  Perry  cut  the  tim- 
ber on  section  18  pureuant  to  an  agreement 
with  the  Tacoma  Mill  Company,  made  with 
Hansen  in  the  first  instance,  and  modified 
between  him  and  Mr.  Hill,  and  already  part- 
ly executed?  A.  Yes.  Q.  Was  such  modifi- 
cation, if  you  find  one  to  have  been  made, 
assented  to  by  Perry  solely  to  avoid  trouble? 
A.  Yes."  Tbe  Jury  also  returned  a  general 
verdict  In  favor  of  respondent.  Appellant 
relying  upon  the  special  findings,  moved  for 
Judgment  for  $275,  and  costs,  notwithstand- 
ing the  general  verdict  which  motion  being 
denied,  be  also  moved  for  a  new  trial,  which 
was  refused,  and.  Judgment  being  entered 
for  reqxmdent;  Oils  ameal  has  been  taken. 
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Several  assignments  of  error  are  made,  btrt 
In  substance  they  present  only  two  proposi- 
tions: (1)  That  the  special  findings  made 
by  the  jury  are  not  supported  by  competent 
evidence.  (2)  That  the  court  erred  In  deny- 
ing appellant's  motion  (or  Judgment,  and  In 
entering  judgment  for  respondent.  Appel- 
lant contends  that  the  contract  for  cutting, 
pleaded  by  respondent,  and  evidently  found 
by  the  Jury,  was  not  sustained  by  competent 
evidence.  Respondent  testified  that  the  con- 
tract was  originally  made  In  1897  with  ap- 
pellant's manager,  Hansen,  and  stipulated 
that  respondent  was  to  cut  the  timber,  and 
that  one  Morris,  appellant's  cruiser,  should 
state  what  the  timber  on  section  13  was 
worth,  and  when  he  did  so  state,  the  amount 
fixed,  by  him  should  be  the  contract  price. 
Appellant  contends  that,  as  the  exact  price 
was  not  expressly  fixed  by  respondent  and 
Itself,  but  was  left  to  Morris,  no  complete 
contract  was  shown,  but  simply  preliminary 
negotiations  (or  a  irassible  contract  We 
think  this  contention  cannot  be  sustained; 
also  that  the  record  shows  ample  evidence  to 
sustain  all  special  findings  made  by  the  jury. 

The  Jury  found  that  respondent,  under 
contract  and  with  lawful  authority,  had  cut 
timber  of  the  value  of  $275,  and  appellant, 
offering  to  waive  his  claim  for  treble  dam- 
ages, moved  for  judgment  in  that  sum. 

This  Is  an  action  sounding  In  tort,  appel- 
lant having  proceeded  under  said  sections 
and  5G57,  reading  as  follows: 

"Sec.  EGTjG.  Whenever  any  person  shall 
cut  down,  girdle,  or  otherwise  Injure  or  carry 
off  any  tree,  timber,  or  shrub  on  the  land  of 
another  person,  •  •  •  withont  lawful  au- 
thority, in  an  action  by  such  person,  •  •  • 
against  the  person  committing  such  trespass- 
es. ♦  if  judgment  be  given  for  the 
plaintiff.  It  shall  be  given  for  treble  the 
amount  of  damages  claimed,  or  assessed 
therefor,  as  the  ease  may  be. 

*'Sec.  5657.  If  upon  trial  of  such  action  It 
shall  appear  that  the  trespass  was  casual  or 
Involuntary,  or  that  the  defendant  had  prob- 
able cause  to  believe  that  the  land  on  which 
such  trespass  was  committed  was  his  own, 
or  that  of  the  person  in  whose  service  or 
by  whose  direction  the  act  was  done,  or 
that  such  tree  or  timber  was  taken  from 
nninclosed  woodlands,  for  the  purpose  of  re- 
pairing any  public  highway  or  bridge  upon 
the  land,  or  (Cdjotning  it,  judgment  shall  only 
be  given  for  single  damages." 

Under  the  above  sections,  a  recovery, 
■whether  of  treble  damages  under  the  former, 
or  single  damages  under  the  latter,  can  be 
had  only  for  a  trespass  committed.  Re- 
spondent, however,  committed  no  trespass, 
and  appellant  cannot  recover  In  this  action 
sounding  In  tort  any  sum  that  may  be  found 
to  be  due  upon  contract  "A  recovery  can- 
not be  had  upon  proof  of  a  contract  express 
or  implied,  on  a  complaint  setting  up  an  ac- 
tion Bonnding  in  tort;  and  vice  versa  whea 
the  complaint  sets  forth  a  cause  ex  contractu. 


a  recovery  cannot  be  bad  upon  proof  of  tort 
on  failure  to  prove  the  contract'*  2  Abbott's 
Trial  Brief,  p.  1683,  S  129.  This  court  has 
held  that  under  our  Code  an  action  in  tort 
and  an  action  on  contract  cannot  be  joined. 
See  Clark  v.  Great  Northern  Ily.  Co.,  31 
Wash.  058,  72  Pac.  477,  and  Sanders  v.  Stlm- 
son  Mill  Co.,  34  Wash.  358,  75  Pac.  974.  In 
the  latter  case  the  holding  also  Is  that  one 
suing  In  tort  cannot  recover  by  reason  of  a 
contract  which  would  have  entitled  him  to 
recover  in  a  separate  action.  We  regard  the 
above  authorities  as  contK^Ilng  In  this  case. 
The  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  RUDKIN»  ROOT»  and 
HADLE7,  JJ.,  concur. 


PETERSON  T.  CITT  OF  SEATTLE. 
(Supreme  Court  of  Washingtou.   Sept  6,  1905.) 

1.  Municipal  Cobpobations  —  Defective 
Stbeets— iHJtniT  TO  Tbavelebb— Recovebt 
op  Damaqes— When  AtrmotazED. 

Where,  in  an  action  against  a  city  for  In- 
jories  received  by  a  traveler  by  reason  of  a 
deftH'tive  stri'et,  the  jury  were  warranted  in 
finding  that  tlie  sti-eet  was  In  an  unsafe  coudi- 
tlon;  that  the  dty  was  negligent;  that  the 
traveler  was  not  guilty  of  contributory  negli- 
gence; and  tbat  the  unsafe  condition  of  the 
street  was  the  proximate  cause  of  the  injuries 
complained  of — a  verdict  for  plaintiff  was  en- 
thonzed. 

2.  Same— DuTT  or  Cmr  Rbpaibiico  Streets. 

A  city  undertaking  to  repair  its  streets  is 
required  to  use  reasonable  precautions  to  guard 
the  public  from  injury,  and  may.  if  necessary, 
close  tlie  street  from  public  travel. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36. 
Cent.  Dig.  Municipal  Corporations,  H  1612, 

3.  Appeal— Instructions— Habuless  Ebbob. 

Where,  In  an  action  against  a  city  for  in- 
juries received  by  a  traveler  by  reason  of  a 
deferdre  street,  the  court  property  Instraeted 
the  jury  as  to  the  law  relating  to  proximate 
cause  of  an  injury  to  a  driver  of  a  runaway 
team,  in  case  the  driver  was  free  frovi  negli- 
gence, the  refURfll  to  charge  that  a  city  fai  not 
required  to  anticipate  that  an  accident  vUl 
ha[q)en  from  a  runaway  team,  and  is  not  re- 
quired to  make  its  streets  safe  for  runaway 
teams,  was  not  prejndidal. 

Appeal  from  Superior  Court,  King  Goun^; 
B.  B.  Albertson,  Jndga 

Action  by  Benjamin  H.  Peterson  against 
the  dty  ot  Seattle.  From  a  Judgment  ftv 
plaintiff,  defendant  appeals.  Affirmed. 

Wm.  Parmerlee  and  Scott  Calhoun  (Gilbert 
F.  Bogue,  of  counsel),  for  appellant  Graves, 
Palmer,  Brown  &  Murpby  and  Robt  F.  Booth, 
for  respondent. 

CROW,  J.  Action  by  respondent  Benja- 
min H.  Peterson,  against  the  city  of  Seat- 
tie,  appellant,  to  recover  damages  for  per- 
sonal Injuries  sustained.  Denny  Way,  a  pub- 
lic street  tn  the  city  of  Seattle,  running  east 
and  west  Intersects  Eastlake  avenue,  an- 
other public  street  running  north  and  south. 
Denny  Way  as  it  approaches  Bastlake  ave- 
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nne  from  the  east  has  a  Toy  steep  descend- 
ing grade,  but  at  the  crossing  comes  to  a 
level,  and  continues  west  vith  bnt  little 
grade,  If  any.  On  Eastlake  avenne  are  two 
parallel  street  car  tracks,  extending  north 
and  south  at  right  angles  to  Denny  Way. 
On  July  22,  1003,  and  for  some  time  prior 
thereto,  the  city  had  been  repairing  Eastlake 
avenue,  by  constructing  new  sidewalks  and 
making  other  Improvements,  and  In  doing 
said  work  had  removed  a  number  of  large 
planks  from  said  sidewalk  and  street,  and 
had  plowed  the  surface  of  the  ground,  mak- 
ing a  sudden  depression  where  Denny  Way 
Intersected  the  east  line  of  said  avenue. 
Wide  planks  were  left  on  each  side  of  the 
street  car  tracks  flush  with  the  rails,  thus 
causing  another  obstruction  at  the  outer 
edges  of  said  planks.  During  the  progress 
of  said  improTements,  Eastlake  avenue  re- 
mained unguarded  and  open  forpubllctravel. 
On  said  July  22,  1903,  respondent,  In  charge 
of  a  team  and  wagon,  was  driving  down 
Denny  Way  towards  Eastlake  avenue.  The 
wagon,  at  the  time  empty,  was  designed  for 
bauling  dirt  or  gravel,  having  a  bed  com- 
posed of  loose  pieces,  which  could  be  read- 
ily removed  In  unloading.  Respondent,  stand- 
ing on  this  wagon  bed,  temporarily  lost  con- 
trol of  his  horses,  but  regained  control  just 
as  he  reached  Eastlake  avenue,  where  the 
wagon  first  received  a  Jolt,  and  Immediately 
afterwards  stmck  the  obstruction  at  the  car 
rails,  causing  the  wagon  bed  to  be  Jarred 
loose  and  thrown  into  the  air.  Respondent, 
being  then  carried  or  drawn  to  the  west  line 
of  said  avenue,  was  thrown  violently  to  the 
ground,  was  run  over  by  the  wagon,  and  sus- 
tained the  injuries  complained  of.  The 
liorses  ran  away,  and  were  afterwards  found 
some  considerable  distance  from  the  scene  of 
the  accident.  Respondent  testified  that  be 
had  no  knowledge  of  the  conditions  at  said 
crossing,  not  being  familiar  with  that  lo- 
cality. From  a  verdict  and  judgment  for 
$1,200  in  favor  of  respondent,  this  appeal  lias 
been  taken. 

Appellant's  first  contention  is  that  the  trial 
court  erred  in  denying  its  challenge  to  the 
suflScIency  of  the  evidence  offered  by  re- 
spondent, and  in  support  of  this  proposition 
contends  that  the  work  of  said  improvement 
was  not  done  in  a  careless  or  negligent  man- 
ner; that  respondent's  horses  were  running 
down  a  steep  grade,  which  stopped  abruptiy 
at  Denny  Way,  and  that  his  wagon,  being 
built  of  loose  boards,  would  with  the  concus- 
sion go  to  pieces  when  it  struck  the  line  of 
Eastlake  avenue  whether  the  {banking  had 
been  removed  or  not;  that  if  this  was  not 
the  case,  then  the  rails  of  the  car  tracks  ac- 
complished the  wreck  and  caused  the  accl- 
d«nt;  and  that  It  was  not  the  duty  of  the 
city  to  remove  the  car  rails,  in  anticipation 
of  some  runaway  team  coming  madly  down 
Denny  Way.  Upon  all  these  points  there 
was  more  or  less  conflict  of  evidence,  and  it 
was  for  the  Jury  to  determine  the  Issura  of 


fact  involved.  Questions  of  fact  arose  as  to 
whether  the  running  of  the  horses  or  the  un- 
safe condition  of  the  street  was  the  proxi- 
mate cause  of  the  accident;  also  as  to  wheth- 
er the  street,  being  left  open,  was  In  a  rea- 
sonably safe  condition  for  public  travel,  and 
whether  the  city  had  been  guilty  of  negli- 
gence or  respondent  was  guilty  of  contribu- 
tory negligence.  These  questions  were  for 
the  Jury,  and  there  was  sufficient  evidence 
to  warrant  their  submission  for  its  determi- 
nation. In  weighing  the  evidence  and  ar- 
riving at  Its  verdict,  the  Jury  must  have 
found,  and  was  warranted  by  the  evidence  in 
finding,  that  said  street  was  In  an  unsafe 
and  dangerous  condition;  that  the  city  was 
guUty  of  negligence;  that  respondent  was 
not  guilty  of  contributory  negligence;  and 
that  the  unsafe  condition  of  said  street  was, 
without  negligence  on  the  part  of  respondent, 
the  proximate  cause  of  the  accident  Upon 
these  facts  respondent  was  entitled  to  a  ver- 
dict. Gray  v.  Washington  Water  Power  Co., 
27  Wash.  713,  68  Pac  3fl0. 

Appellant  contends  that  the  trial  court 
erred  In  giving  the  following  instruction  to 
the  jury:  "Xow  a  city  has  the  right,  and  it 
Is  Its  duty  under  certain  conditions,  to  im- 
prove a  public  highway,  and  in  the  progress 
of  the  Improvement  it  lias  the  right,  and 
necessarily  must  on  occasion  tear  up  the 
street,  and  put  it  in  a  less  safe  condition  than 
it  formerly  was;  and  it  should  have  a  right. 
If  it  becomes  necessary  to  render  a  street 
impassable  during  the  progress  of  the  work, 
to  close  It  entirely  to  public  travel.  But  if 
while  the  work  is  in  progress  the  city  does 
hold  It  opw  for  public  travel,  and  invite  the 
public  to  cross  over  tt,  the  same  duty  is  upon 
the  city,  as  in  the  case  of  an  ordinary  street 
which  is  not  iKing  improved,  to  see  tliat  It 
is  kept  in  a  reasonably  safe  condition  for 
public  travel  in  view  of  the  Improvement  and 
work  going  on  and  all  of  the  surrounding  cir- 
cumstances. Now,  applying  the  evidence  to 
that  proposition  of  law.  It  Is  for  you  to  say 
whether  at  the  time  and  place  In  question 
this  street  Intersection  was  kept  by  the  dty 
In  a  reasonably  safe  condition  for  public 
travel."  We  think  this  instruction  was  pn^ 
er,  and  fairly  stated  the  law  of  the  case. 
Appellant,  however,  contends  that  while  It  Is 
the  usual  rule  of  law  that  a  city  Is  required 
to  keep  Its  streets  and  highways  in  a  reason- 
ably safe  condition  for  passersby,  that  this 
rule  has  no  application  to  a  street  undergo- 
ing repairs  or  public  improvements,  and  re- 
quested the  trial  court  to  give  an  unqual- 
ified Instruction  to  that  effect,  which  was  re- 
fused; and  appellant  Id  its  brief  now  urges 
the  {voposlUon  tliat  said  duty  ordinarily  rest- 
ing upon  the  city  la  remitted  during  the  time 
occupied  in  making  repairs  or  Improvements, 
and  cites  the  following  authorities:  City  of 
Ldncoln  v.  Calvert  (Xeb.)  58  N,  W.  115;  City 
of  South  Omaha  v.  Burke  (Neb.)  91  N.  W. 

James  v.  San  Francisco,  6  Cal.  628,  65 
Am.  Dec  626;  Williams  r.  Tripp,  11  B.  I. 
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447;  Jones  on  Negligence  of  Municipal  Cor- 
poratlonB,  f  84.  We  have  carefully  examined 
all  these  citations,  and  are  of  the  opinion 
that  they  do  not  support  appellant's  position 
In  this  case.  But  were  they  In  point,  tto 
could  not  follow  them,  as  It  Is  the  w^l-es- 
tabllshed  lav  of  this  state,  as  announced  by 
this  court,  that  If  a  city  undertakes  to  alter, 
reiHilr,  or  Improre  Its  streets,  It  Is  In  duty 
bound  to  use  reasonable  precautions  to  guard 
the  public  from  Injury,  and  In  doing  so  may, 
If  necessary,  temporarily  close  said  street 
from  public  travel.  Carroll  v.  Oentralla  Wa- 
ter Co.,  5  Wash.  618,  32  Pac.  609,  33  Pac. 
431;  Sutton  v.  Snohomish,  11  Wash.  24,  39 
Pac.  273,  48  Am.  St  Rep.  847;  Sproul  T. 
Seattle,  17  Wash.  256,  49  Pac.  489;  BoTre  T, 
BalbLid,  19  Wash.  1.  S2  Pac.  S21;  Drake  v. 
Seattle,  30  Wasli.  81.  70  Fac.  231.  94  Am.  St 
Rep.  844. 

The  evidence  In  tUs  case  tmded  to  show 
that  said  Eastlake  avenue  was  In  a  very  dan- 
gerous condition  f(W  public  travel,  especially 
tfx  vehicles  coming  down  Denny  Way  and 
croBstng  said  avenue.  No  guards  were  placed 
across  Denny  Way,  nor  was  any  oth^  meth- 
od adopted  which  would  have  warned  re- 
spondent of  any  Impending  danger. 

The  trial  court  refused  the  following  In- 
struction requested  by  appellant:  "A  city  is 
only  required  to  guard  against  danger  from 
the  ordinary  aUd  customary  uses  of  its 
streets,  and  cannot  be  compelled  to  antici- 
pate that  an  accident  will  happen  from  some 
unforeseen  cause — such,  for  instance,  as  a 
runaway  team'  of  horses — that  It  is  not  re- 
quired to  anticipate  and  meet  such  condi- 
tions, or  to  make  its  streets  safe  for  runaway 
teams."  This  instruction,  as  an  abstract 
proposition  of  law,  may  be  correct  as  far  as 
It  goes,  but  it  is  not  qualified  In  any  way. 
It  omits  any  Instruction  to  the  effect  that  If 
a  dangerous  condition  In  a  street  Is  the  prox- 
imate cause  of  an  injury  to  the  driver  of  a 
runaway  team,  the  city  will  be  liable  pro- 
vided said  driver  be  himself  free  from  neg- 
ligence. In  other  instructions  given,  the  Jury 
were  properly  Informed  as  to  the  law  on  both 
of  these  points.  Appellant,  therefore,  was 
not  prejudiced  by  the  refusal  of  the  court 
to  give  the  Instruction  as  requested. 

We  find  no  error  In  the  record,  and  the 
judgment  is  affirmed.         i  .   ;  _^ 

MOUNT,  O.  J.,  and  RTTpKIN,  HADIBT, 
and  FUXXBBTON,  JJ..  concur.  ROOT^ 
having  been  of  counsel,  took  no  part 

CUNNINGHAM  v.  CITY  OF  SEATTLE. 
(Soprcme  Court  of  WashinKton.   Sept  7, 190B.) 
HmriciPAi.  CoBPoaATions  —  Neoliqkhck  or 

FlKB  DBPABTUSnT— LlABILirr  Of  UUVIO- 
IFAZ.ITT. 

A  city  Is  not  liable  for  the  nesligence  of 
the  members  of  its  fire  department  in  pennit- 
Ung  a  bwse  used  ezclaalvely  In  the  department 


to  trespass  on  nrlvate  property;  the  main-" 
tenance  of  a  fire  department  oy  a  city  being  an 
exercise  of  a  governmental  function. 

[Kd.  Note. — For  cases  in  point,  see  vol.  36^ 
Cent.  Dig.  Municipal  Corporations,  S{  1508* 
1574.] 

Rudkin  and  Fullerton,  7J.,  dissenting. 

Appeal  from  Superior  Court  King  County; 
R.  B.  Albertson,  Judg& 

Action  by  R.  Cunningham  against  the  city 
of  Seattie.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

Mitchell  Gilliam  and  Hugh  A.  Talt,  for 
appellant   H.  E.  Foster,  for  respondent 

CROW.  J.  RespondMit  Instituted  this  ac- 
tlon  against  the  dty  of  Seattle,  appellant;  to 
recover  damages  occasioned  by  a  certain 
horse  trespassing  upon  and  dratroylng  re- 
spondent's lawn.  On  trial  the  court  made 
findings  of  fact  to  the  effect  that  on  Septem- 
ber 6,  1904,  appellant  city  was  maintaining 
near  respondent's  residence  a  certain  engine- 
house  aa  a  part  of  Its  fire  department  and 
keeping  there  numerous  horses;  that  on  said 
date,  through  the  negligence  of  said  city, 
one  of  said  horses  trespassed  upon  respond- 
ent's lawn,  by  running  over,  tearing  up,  and 
destroying  the  same;  and  that  said  horse 
was  owned,  k^t  and  used  by  said  city  ei- 
cluslveiy  In  said  fire  department  Upon  said 
findings  Judgment  was  entered  In  favor  of. 
respondent  and  this  appeal  has  been  taken. 

It  clearly  appears  from  the  evidence  that 
said  horse  was  in  th$  exclusive  charge,  care, 
and  control  of  the  regular  employto  of  said 
fire  department  Appellant  contends  that  no 
negligence  on  tbe  part  of  the  city  or  its  em- 
ployes has  been  shown;  but,  without  passing 
on  that  question,  we  will.  In  disposing  of  this 
case,  accept  the  findings  as  made  by  tbe 
trial  court  Appellant  further  contends  that, 
even  though  negligence  be  conceded,  still  It 
lis  not  liable  to'  respondent  for  any  damage 
caused  by  its  employes  in  the  maintenance 
and  operation  of  its  fire  department  This 
contention,  we  think,  should  be  sustained. 
The  maintenance  of  a  fire  department  by  a 
municipal  corporation  is  the  exercise  of  a 
public  or  governmental  function.  "The  rule 
Is  general  that  a  municipal  corporation  Is  not 
liable  for  alleged  tortious  injuries  to  the  per- 
sons or  property  of  Individuals,  when  en- 
gaged In  the  performance  of  public  or  gov- 
ernmental functions  or  duties."  20  Am.  & 
Eng.  Eney.  of  Law  (2d  Ed.)  1193.  The  only 
question  here  Is  whether  appellant  is  liable 
for  damage  doiie  to  respondent's  property  by 
reason  of  negligent  acts  of  the  members  of 
its  fire  department  Under  the  authorities 
this  question  has  been  almost  imlformly  an* 
swered  in  the  negative.  The  Supreme  Court 
of  Ohio  in  Frederick  v.  City  of  Columbus,  58 
Ohio  St.  546,  51  N.  E.  35,  says:  "The  ground 
Ml  which  the  nonliability  of  municipal  cor- 
porations is  placed  In  such  cases  Is  that  tbe 
power  conferred  on  them  to  establish  a  de- 
partment tor  the  protection  of  the  property 
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of  its  cltlzenB  from  fire  !■  of  a  public  or  gor- 
ernmental  nature,  and  liability  for  Degll- 
gence  In  its  performance  does  not  attach 
to  tbe  mnnicipality  unless  Imposed  by  stat- 
ute. The  nonliability  of  the  city  In  such 
cases  rests  upon  tbe  same  reasons  as  does 
that  of  the  sovereign  exercising  like  powers, 
and  are  distlD^nlstaed  from  those  cases  in 
which  powers  are  conferred  on  cities  for  the 
tmiHiovement  of  their  own  territory  and  tbe 
property  of  their  citizens."  The  holdings 
of  this  court  have  been  to  the  same  effect 
Lawson  T.  Seattle,  6  Wash.  185,  33  Pac.  347; 
HuBsell  v.  Tacoma,  8  Wash.  156,  35  Pac.  605, 
40  Am.  St.  Rep.  895;  Simpson  t.  Whatcom, 
33  Wash.  392,  74  Pac.  577,  63  L.  B.  A.  815, 
99  Am.  St.  Eep.  951;  Lynch  t.  City  of  North 
Xakima  (Wash.)  80  Pac,  79.  In  Lynch  t. 
City  of  North  YalUma,  this  court,  speaking 
by  Root,  J.,  said:  "But  It  may  generally  be 
accepted  that  a  dty  is  not  liable  for  an  im- 
pn^r  discharge  by  its  officers  of  a  purely 
gOTemmental  function.  Tbe  duties  of  an  of- 
Hcet  or  employe  of  a  fire  department  are  re- 
garded as  for  the  benefit  of  tbe  community, 
and  not  for  tbe  mere  advantage  of  the  mu- 
nicipality as  a  corporate  body.  Tbe  city, 
possessing,  as  it  does,  a  portion  of  the  aovf 
erelgnty  of  the  state,  in  the  exercise  thereof 
provides  and  maintains  a  fire  department. 
Tbe  services  of  this  departm^t  are  for  the 
benefit  of  all  persons  who  may  have  propoty 
in  the  city  limits  capable  of  injury  by  fire. 
It  would  seem,  therefore,  that  In  creating, 
maintaining,  and  operaiiring  the  fire  depart- 
ment the  city  was  exercising  governmental 
functions." 

Under  the  above  authorities,  we  think  the 
city  of  Seattle  was  not  liable  to  respondent 
for  damages  resulting  from  negligent  acts 
of  the  employes  In  its  fire  department  The 
trial  court,  therefore,  erred  in  entering  Judg- 
ment for  said  respondent  The  Judgment  is 
reversed,  with  Instructions  to  dismiss  the 
acti<m. 

MOUNT.  C  X.  and  BOOT  and  HADLEY, 
JJ..  concur. 

BUDKIN,  J.  (dissenting).  The  majority 
opinion  states  the  question  presented  on  this 
aM:>eaI  in  tbe  following  language:  "The  only 
question  here  Is  whether  appellant  is  liable 
for  damage  done  to  respondent's  property 
by  reason  of  negligent  acts  of  the  members  of 
Us  fire  department."  It  seems  to  me  a  more 
correct  statement  of  the  imposition  would 
be  this:  Can  a  municipality  owning  horses, 
and  having  exclusive  dominion  over  them, 
permit  them  to  trespass  upon  tbe  private 
property  of  others,  with  impunity?  Judge 
Cooley,  in  his  work  on  Torts,  states  the  rule 
of  nonliability  of  municipal  corporations  for 
taking  or  neglecting  to  take  strictly  govem- 
qiental  action  as  tnxmdly  as  this  or  any  other 
court;  yet,  in  discussing  tbe  questloih  now 
under  consideration,  the  learned  author  says: 
"Municipal  corporatltms  are  to  be  considered. 


first,  as  parts  of  the  govemmeatal  macMnerj 
of  the  state,  legislating  fbr  their  corporators, 
and  planning  and  providing  for  the  custom- 
ary local  conveniences  for  their  people; 
second,  as  corporate  bodies  through  proper 
agencies  pnttlng  into  execution  their  plans, 
and  discharging  such  duties  as  they  have 
imposed  upon  themselves,  or  as  the  state  has 
Imposed  upon  them;  and,  third,  as  artificial 
persons  owning  and  managing  property.  In 
this  last  capacity  they  are  cliargeable  with 
all  tbe  duties  and  obligations  of  other  owners 
of  property,  and  must  respond  for  creating 
or  suffering  nulBances  under  the  same  rules 
as  govern  tb«  Tesponsiblllty  of  natural  po^ 
sons.  Under  this  head,  therefore,  nothing 
more  need  be  said  in  this  place."  Cooley 
on  Torts  (2d  Ed.)  p.  73&  Judge  Dillon,  in 
his  work  on  Municipal  Corporations,  states 
tbe  rule  as  follows:  "Upon  similar  grounds, 
municipal  corporations  are  liable  for  the  Im- 
proper management  and  use  of  their  prop- 
erty, to  tbe  same  extent  and  In  the  same  man- 
ner as  private  corporations  and  natural  per- 
sons. Unless  acting  under  some  valid,  spe- 
cial legislative  authority,  they  must,  like 
individuals,  use  their  own  so  as  not  to  injure 
that  which  belongs  to  another,  or  unjustly 
or  Improperly  Invade  private  rights."  Dil- 
lon on  Municipal  Corporations  (4th  Ed.)  i  95. 
In  Rowland  t.  Kalamazoo  Superintendents  of 
Poor,  49  Mlcb.  553,  14  N.  W.  494,  an  action 
was  brought  against  the  county  superintend- 
ents of  the  poor  to  recover  damages  for 
negligently  suffering  the  cholera  to  be  com- 
municated to  the  plaintiff's  hogs.  Tbe  court 
cited  Cooley  on  Torts.  suiH-a,  and  Ashley  v. 
Port  Huron,  35  Mich.  296,  24  Am.  Rep.  552, 
and  said:  "An  examination  of  the  above 
authorities  will  show  ttiat  municipal  corpo- 
rations, in  tbe  care  and  management  of  their 
property,  like  an  individual,  are  in  duty 
bound  to  produce  no  injury  to  others.  In 
clearing  up  the  poor  farm  the  superintend- 
ents could  not,  nor  could  those  in  their  em- 
ploy, with  impunity  negligently  set  fires,  or 
cardessly  permit  them  to  extend  to  and  de- 
stroy the  iwoperty  of  their  nelgbbOTs;  nor 
could  they  permit  the  farm  stock  to  trespass 
upon  the  lands  of  adjoining  proprietors  and 
claim  exemption  from  all  liability  therefor." 
In  Moulton  v.  Scarborough,  71  Me.  267,  36 
Am.  Rep.  308,  a  town  was  held  liable  for 
injuries  caused  by  a  vicious  ram  owned  by 
it  In  Kies  v.  Erie  City,  135  Pa.  144,  19  Atl. 
942,  20  Am.  St.  Rep.  867,  it  was  held  that 
tbe  tlty  was  not  liable  for  Injuries  resulting 
to  a  foot  passenger  through  the  negligence 
of  a  fireman  in  throwing  open  the  doors  of 
an  engine  bouse;  but,  in  an  action  t>etweeu 
the  same  parties  to  recover  for  the  same 
wwHig,  tbe  court  held,  in  169  Pa.  598,  32  Atl. 
021,  that  tbe  city  vras  liable  for  Injuries  re- 
sulting from  the  improper  construction  of  the 
engine  house. 

Some  of  tbe  authorities  make  a.  distinction 
between  the  liability  of  municipal  corpora- 
tions for  injuries  resulting  from  property. 
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heM  for  goTernmental  pBTptwea  and  property 
held  for  gain  and  proflt.  holding  that  a  recov- 
ery may  be  had  In  the  lattw  case  but  not  in 
the  former.  In  view  of  such  distinction  a 
recovery  might  be  had  for  a  trespass  com- 
mitted by  a  horse  used  in  the  street  depart- 
ment, but  not  In  the  fire  department  I  do 
not  think  there  is  any  just  foundation  for 
such  distinction,  and  the  authorities  gener- 
ally do  not  recognize  It  Speaking  on  this 
subject,  Jones,  In  his  work  on  Negligence  of 
Municipal  Ck)rporati<ms,  |  150,  says:  "More- 
OTor,  the  weight  of  authority  does  not  Justify 
a  distinction  of  this  character;  and  an  ex- 
amination of  the  cases  upon  this  question 
will  sustain  the  conclusion  that  munidpnl 
corporations  are  responsible  in  damages  for 
all  injuries  oceasioned  hy  their  negligence  In 
the  management  or  care  of  public  property, 
Irrespective  of  the  question  whether  an  In- 
come la  derived  from  it."  See,  also,  Bishop's 
Nou-Gontract  Law,  |  755  et  seq.  I  do  not 
think  this  case  depends  upon  the  negligence 
at  the  firemen  at  all.  It  is  a  case  of  tree* 
pasB,  pure  and  slmide,  and  the  question  of 
negligence  does  not  necessarily  enter  Into  It 
Oooley  on  Torts  (2d  Ed.)  p.  397.  It  seems  to 
me  the  majority  opinion  is  a  misapplication 
of  the  mle  that  a  mimlclpal  corporation  It 
not  liable  tot  Injuries  lesulting  from  purely 
goremmental  action,  and  a  perrerslon  of  the 
maxim  that  one  must  so  use  his  own  prop- 
erty as  not  to  Injure  another. 
The  judgment  should  be  affirmed. 

FULLBBTON,  3^  concurs. 


ALBTN  rt  ux.  T.  SEATTLK  ELECTRIC  CO. 

(Supreme  Court  of  Wasfauigton.   Sept.  7, 1905.) 

NEouoEifcx  —  Complaint  —  Genbbai.  akd 
Snomc  Alucoations— EviDSNOB. 

A  complaiDt  alleging  that  while  plaintiff 
was  a  passeuger  on  defeadaot's  street  car,  and 
after  it  had  come  to  a  Btop  and  when  she  was 
about  to  alight,  the  servantti  in  charge  negli- 
gmtly  and  violently  started  the  car  wittiont 
warning,  throwing  plaintiff  off,  does  not  by  the 
farther  allegation,  after  a  description  of  plain- 
tilTa  injuries,  that  said  injuriea  were  caused 
through  the  negligence  of  defendant,  and  not 
through  any  act  of  plaintiff,  make  a  general 
allegation  of  negligence,  auth<H>ixiDg  evidence 
of  other  negliseuce  than  the  starting  of  the 
ear  after  it  had  been  brought  to  a  stop. 

Appeal  from  Superior  Court  King  County; 
Qeorge  C  Hatch,  Judge. 

Action  by  John  Albln  and  wife  against 
the  Seattle  Electric  Company.  Judgment  for 
plaintiffs.   Defendant  appeals.  Reversed. 

Hngbes,  Midf Icken,  Dovell  <fe  Bamsey,  for 
•roellant  John  B.  Hart  and  H.  B.  Snooks 
tiK  le^KnidentB. 

CBOW,  J.  TUB  action  was  Instltiited  by 
respondents,  Jotm  Albln  and  Anna  Albln. 
bnsband  and  wife,  aimlnst  tbe  Seattle  Elec- 
tric Craapony.  to  recover  for  personal  Injur* 
iM  ■ntalned  by  sold  Anna  Albtn.  A]K>cll«nt 
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was  operating  a  line  ot  street  cars  between 
Ballard  and  the  dty  of  Seattle,  and  over 
Western  avenue  In  the  latter  city.  Said  An- 
na Albln  boarded  one  of  appellant's  cars  at 
a  point  known  as  "Smith's  Cove,"  Intending 
to  alight  at  the  intersection  of  Western  ave- 
nue and  Pike  street  The  specific  acts  of 
negligence  charged  In  the  complaint  are  al* 
leged'  in  the  following  language:  "That  on 
said  9th  day  of  January,  1902,  the  said  plain- 
tiff Anna  Albln  became  a  passenger  on  one 
of  said  defendant's  cars  running  over  the 
streets  and  ways,  as  aforesaid,  taking  pas- 
sengers thereon  at  or  near  said  place  known 
as  'Smith's  Cove';  that  she  was  going  to  a 
point  where  said  Western  avenue  intersects 
Pike  street  In  the  city  of  Seattle,  Washing- 
ton; that  there  was  a  l&rge  number  of  oth- 
er passengers  on  said  car;  that  it  was  dark, 
being  about  8:00  o'clock  p.  m.;  tbat  plaintiff 
Anna  Albln  Informed  the  defendant,  by  Sta 
conductor,  servant,  and  employ^  as  afore- 
said, that  she  was  going  to  said  place — West- 
em  avenue  and  Pike  street  as  aforesaid— 
and  wanted  to  get  otC  of  said  car  at  said 
place;  that  on  the  car  reaching  the  vldnlty 
of  said  Western  aTenne  ami  Pike  street,  as 
aforesaid,  the  conductor  b^g  In  charge  of 
said  car  announced  said  Intersection  of  Pike 
street,  and  was  told  again  that  said  plain- 
tiff Anna  Albln  was  desirous  of  leaving  said 
car  at  said  place;  that  in  the  vicinity  of  Pike 
street  afbresaid,  and  a  little  south  thereof, 
the  car  was  stopped  and  brought  to  a  stand- 
ing still  position;  that  said  plaintiff,  having 
arisen  from  her  seat,  went  to  the  rear  end 
of  said  car  for  the  purpose  of  alighting  there- 
from; that  said  car  was  one  of  the  lai^w 
class  of  cars  used  by  d^eudant  In  the  dty 
of  Seattle:  that  on  each  end  of  sold  car  and 
on  the  sides  thereof  there  were  openings 
through  which  passengers  passed  In  entering 
and  leaTlng  said  cars;  that  just  as  the  said 
plaintUE  Anna  Albln  was  at  the  rear  end  of 
said  car,  and  making  ready  and  intending  to 
depart  therefrom,  the  said  defendant,  and 
its  snrants  and  agents  and  emplt^rte,  neg- 
ligently and  carelessly,  and  without  any 
warning  or  notice  whatsoever,  started,  or- 
dered, and  caused  said  ear  to  start  and  move 
forward  rapidly  and  Tlolently,  and  with  a 
jerk;  that  the  place  where  said  car  was 
st<q)ped  was  a  little  south  of  Pike  otreet 
on  an  Indtne  of  the  trackage,  and  said  trade 
was  wet  and  snppery;  that  <»  starting  said 
car  a  large  amount  ot  force  and  electricity 
was  tnmed  oa,  which,  togedier  with  tba 
incline  of  sold  tract  and  its  elln>ery  condi- 
tion, caused  said  car  to  lurch  and  jetk  vio- 
lently and  rapidly  forward;  that  the  said 
plaintiff  Anna  AIMn,  being  just  about  to 
alight  from  said  car,  and  to  step  from  the 
rear  md  thereof  onto  the  steps  thovof  and 
thence  to  the  ground,  when  said  car  started 
forward,  as  afwesald,  wl^  the  violent  forth 
and  jerk,  as  aforesaid,  was  by  said  move- 
ment of  said  cor  thrown  agaloot  the  rear 
toA  ot  Bold  car,  and^onto  the  floor  ot  said  oar. 
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and  from  oald  car  onto  tiie  steps,  and  thence 
onto  the  ground  beneath,  with  great  force 
and  Tlcdenoe;  that  on  striking  said  car,  its 
steps,  and  the  gnmnd,  the  said  plaintiff  An* 
na  Albln  was  Jericed  forward  and  thrown 
to  said  ground  with  great  force  and  Tlolence, 
throngfa  the  carelessnesB  and  negligence  of 
the  defendant,  Its  servants,  ag&ata,  and  em- 
plojOs."  The  complaint  then  proceeds  to 
describe  the  Injuries  sustained  by  said  Anna 
Albln,  and  conta&is  In  the  same  paragrai^ 
the  following  allegation:  'That  the  Injuries 
herein  coDv»lalned  of  were  caused  through 
the  carelessness  and  negligence  of  the  de- 
f^dant,  Its  servants,  agents,  and  employes, 
and  not  through  any  act  on  the  part  of  the 
plaintiir  whatsoever."  All  these  allegatlottB 
of  negligence  were  denied  by  the  answer, 
which  by  way  of  affirmative  defense  also 
pleaded  contributory  negligence.  This  af- 
flrmatlve  defense  was  denied  by  the  reply. 

Upon  the  trial  no  evidence  was  prodnced 
showing  that  said  car  came  to  a  Btsrg  prior 
to  respondent  leavii^  it  or  being  thrown 
tram  it.  Evidence  was  Introduced  tending 
to  show  that  the  tracks^  which  vae  on  a 
heavy  descending  grade,  were  T&iy  idippery; 
that  the  motonnan  was  nnaUe  to  bring  the 
car  to  a  Bta^  at  Pike  street;  that  it  con- 
tlnaed  to  move  until  it  reached  the  n^ 
crossing,  at  Union  street;  that  while  it  was 
stlU  moving,  respondent  Anna  Albhi  arose 
from  her  seat^  and  walked  to  the  rear  plat- 
form, for  file  purpose  of  alighting;  and  that 
while  she  was  on  said  platform,  the  car. 
which  was  still  moving,  by  making  a  sud- 
den and  violent  Jerk  or  huvh,  - threw  her  to 
the  street  Other  evidence  was  admitted, 
over  appellant's  objection,  tending  to  show 
that  said  car  was  in  a  defective  condition, 
in  that  the  front  and  back  brakes  were  not 
properly  adjusted  by  being  evenly  balanced, 
and  in  that  one  of  the  sand  boxes  was  out 
of  repair.  The  case  was  not  tried  on  the 
theory  that  the  ear  actually  stopped  or  came 
to  a  standing  position,  as  alleg^  in  the  com- 
platot.  or  that  t«Bp<Hident;  wlille  trying  to 
alight  from  such  stationary  car,  was  vto< 
lently  thrown  to  the  street  by  its  sudden 
starting,  bat  was  tried  on  fiie  theory  that 
she  was  thrown  from  a  moving  car  by  Its 
sudden  Jerks  oe  Inrchea.  The  evidence  as 
to  the  condition  of  the  brakes  and  aand 
box  was  admitted  in  support  of  this  latter 
theory;  respondents'  claim,  as  we  under- 
stand it;  being  that  these  defective  condi- 
tions elth»  caused  the  Jerks  or  Inrdies  w 
contributed  to  their  violence.  We  think  the 
eWdence  of  all  the  experts  who  testified, 
wliether  for  ai^lant  or  respondents,  had  a 
tradency  to  show  that  the  d^ective  condi- 
tion of  the  brakes  and  aand  box  claimed  to 
have  existed  would  not  have  any  tendoicy 
to  cause  any  Jeiks  or  lurdies,  or  to  make 
th^  more  suddmi  or  violent,  but  would  make 
It  mtxce  dlfllcalt  tor  the  motorman  to  stop 
the  car  on  a  slippery  track  and  descending 
grade,  and  wonld  at  the  same  time  leaaen 


the  liability  to  larches  or  Jerks.  For  ttw 
purposes  of  this  argument  we  vrifl,  however, 
assume  as  ooirect  the  contenti<ni  of  respond- 
ents to  the  effect  that  sudi  defective  condi- 
tions tended  to  tocrease  the  violence  and 
suddenness  of  any  such  larches  or  Jerks.  The 
Jury  returned  a  verdict  for  rer^ndaits,  and. 
Judgment  bdng  entered  thereon,  this  appeal 
has  been  taken. 

Appellant  contends  that  the  trial  coort  er^ 
red  In  admitting  evidence  rating  to  the 
cMidltion  of  the  brakes  and  the  sand  ap- 
pliances. Appellant  contends  that  this  was 
an  entire  departure  from  the  tesues  tendtted 
the  complaint;  that  tlie  first  snggestton 
of  any  defective  appliances  was  made  at 
the  trial,  which  took  place  more  than  two 
and  one-half  years  after  the  accident  oc- 
curred; that  appellant  was  la  no  way  ad- 
vised by  the  pleadings  that  it  would  be  »• 
quired  to  meet  such  evidence;  and  that  its 
admission  raised  an  issne  not  tendered  1^ 
the  pleadings.  Bespondents  contend  that, 
in  addition  to  the  specific  allegatlMU  of 
facts  showing  negligence;  the  cfonplalnt  also 
charges  negligence  in  a  general  manner,  and 
that  in  BO  doing  it  is  as  tooad  as  it  is  pos- 
sible for  a  complaint  to  be  made.  Bespond- 
mt»  base  this  claim  upon  the  clause  of  said 
complaint  Immediately  following  the  descrip- 
tion of  the  injuries  of  said  Anna  Albln, 
above  quoted,  as  follows:  "^^at  the  injuries 
herein  complained  of  wan  cansed  ibroagb 
the  carelessness  and  negllgouoe  of  the  de- 
fendant, its  servants,  agents,  and  em[doy6a, 
and  not  through.any  act  on  ttue  part  of  plain- 
tiff whatsoever."  Bespondents,  commenting 
(m  all  the  avermehte  of  the  complaint.  In- 
cluding this  general  allegation,  say:  "It  Is 
hard  to  conceive  of  a  broadw  or  more  gea- 
eral  allegation  of  general  negligence  than  la 
contained  in  this  complaint  Under  the  re- 
peated holding  of  this  court  any  evidence 
which  would  go  to  establish  negligence  of  an 
approximate  nature,  producing  the  injuries 
sustained,  would  be  competent"  Later  on 
in  their  brief  respondents,  in  samiort  of  their 
contention  that  the  evidence  complained  oC 
was  competent  dte  a  number  of  cases  from 
this  court;  apparency  placing  special  reli- 
ance on  Collett  v.  Northern  Pacific  Ry.  CVh, 
23  Wash.  600,  63  Fac.  225,  and  Urea  T.  Gold- 
en Tunnel  Mining  Company,  24  Wash.  261. 

Pac.  174.  A  carefnl  comparison  of  the 
allegations  of  negligence  in  the  cases  cited 
with  the  allegations  of  the  complaint  In  this 
action  will  show  said  cases  not -to  be  cour 
trolling  here.  Our  construction  of  the  com- 
plaint in  this  action  is  that  It  cMtteins  spe- 
dflc  allegations  only,  and  that  It  does  not 
contain  any  general  allegations  of  nesUgencek: 
The  words  above  quoted  are  vaeaAy  a  atato- 
ment  of  the  legal  eonclualon  drawn  hy  the 
pleads  from  the  preceding  ^edflc  allega- 
tions, and  ore  also  Intended  to  negative  any 
anticipated  claim  of  contributory  negligence^ 
The  spedflc  claim  made  1^  tlie  onnplalnt  Is 
that  the  car  came  to  a  f  uU  ato^was  stand- 
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Ins  BtlU— that  while  It  -was  stationary,  re- 
spondent was  attempting  to  alight,  and  that 
appellant,  by  suddenly  starting  the  car,  threw 
her  to  the  ground.  If  the  car  was  already 
stopped,  a  defectlre  condition  of  the  brake 
or  a  sand  box,  both  to  be  used  In  stopping, 
could  have  nothing  to  do  with  the  accident 
In  Ck>leman  t.  Metropolitan  Street  B.  Co.,  82 
App.  I>iv.  435,  81  N.  X.  Supp.  836,  the  sylla- 
bos,  which  states  the  substance  of  the  opin- 
ion, reads  as  follows:  "Where  a  complaint 
In  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff 
while  alighting  from  one  of  tbe  defendant's 
street  cars,  In  consequence  of  the  negligence 
of  the  defendant  in  suddenly  starting  the 
car,  alleged  that  the  car  had  come  to  'a  com- 
plete stop,'  and  upon  the  trial  the  defendant 
introduces  evidence  tending  to  show  that  the 
car  had  not  come  to  a  complete  stop,  the  de- 
fendant Is  entitled  to  have  the  court  charge 
the  Jury  'that  if  they  find  that  tbis  plaintiff 
stepped  off  tbe  platform  of  this  car  while  it 
was  in  motion  at  all,  they  must  find  a  ver- 
dict for  the  defendant;'  not  because  it  is 
negligence,  as  a  matter  of  law,  for  a  person 
to  step  from  a  moving  car  under  any  and  all 
drcumstances,  but  because,  If  the  ear  was 
moving  when  tbe  plaintiff  stepped  from  It, 
she  bad  not  establlsbed  the  negligence  al- 
leged in  her  complaint" 

Were  we  to  concede  that  the  complaint 
contains  a  general  allegation  of  negligence, 
still  such  general  allegation  Is  explained  and 
limited  by  spectSc  allegations  to  such  an  ex- 
tent that  appellant  could  not  have  success 
fully  attacked  the  complaint  by  motion  to 
make  more  definite  and  certain.  Where  the 
only  allegations  in  a  pleading  are  general  in 
their  character,  are  not  aided  by  averments 
of  spedflc  facts,  but  yet  are  sufficient  as 
against  a  general  demurrer,  and  the  oppos- 
ing party  has  not  availed  himself  of  bis  right 
to  have  said  general  allegations  made  more 
definite  and  certain  on  motion,  we  think  a 
wide  latitude  should  be  allowed  by  trial 
courts  in  admitting  evidence.  The  object 
of  all  pleadings  is  to  advise  the  court  and 
the  opposite  party  of  tbe  grounds  upon  which 
the  pleader  bases  his  right  of  action  or  de- 
fense. If  an  allegation  of  negligence  is  gen- 
eral, the  opposite  party  may  properly  move 
tbe  court  to  require  tbe  pleader  to  make  tbe 
same  definite  and  certain,  so  that  he  may 
know  with  reasonable  accuracy  what  he  is 
called  upon  to  meet.  If  the  facts  constitut- 
ing negligence  are  specifically  alleged,  the 
pleader,  in  presenting  his  evidence,  should 
be  limited  to  proof  of  such  facts;  otherwise 
there  would  be  a  variance,  to  tbe  prejudice 
of  tbe  (vposlte  party.  This  complaint  con- 
tains most  specific  allegations  of  all  the  facts 
upon  which  respondents  base  their  claim 
that  appellant  has  been  guilty  of  negligence, 
and,  as  we  construe  the  pleading,  it  falls  to 
make  any  general  allegation  of  negligence. 
Mr.  Austin  Abbott,  in  the  second  edition  of 
his  work  oa  ^ial  Brief,  at  page  1500.  in 


section  330,  under  the  title  of  Negligence 
says:  "A  general  allegation  of  negligence 
lets  In  evidence  of  tbe  circumstances  consti- 
tuting it."  Tbis  is  undoubtedly  tbe  correct 
rule,  and  has  been  recognb^  by  this  court; 
but  at  page  1505,  In  section  333,  Mr.  Abbott 
also  says:  "But  when  the  general  allega- 
tion is  followed  by  a  specification  of  the  acts 
of  negligence  complained  of,  or  tbe  negli- 
gence is  specifically  set  forth  without  gen- 
eral allegation,  tbe  evidence  will  be  con- 
fined to  tbe  Issues  so  limited,  and  proof  of 
other  facts  will  constitute  a  variance."  In 
Toledo,  Wabash  &  W.  Ry.  Co.  v.  Foss,  88  III. 
552,  the  court  gays:  "Tbe  allegation  and 
proof  must  correspond.  The  plaintiff  conid 
not  aver  negligence  in  one  particular,  and 
on  tbe  trial  prove  that  defendant  was  negli- 
g«it  in  another  regard.  One  object  of  a 
declaration  is  to  state  the  facts  relied  upon 
for  a  recovery  so  plainly  that  the  defendant 
may  be  prepared  to  meet  them.  This  ob- 
ject in  pleading  would  be  entirely  defeated 
if  a  plaintiff  had  the  right  to  aver  in  his 
declaration  one  ground  of  action,  and  on  tbe 
trial  prove  another  and  different  one."  In 
Cart^  T.  Kansas  City,  St  J.  &  C.  B.  By. 
Co.,  65  Iowa,  288,  21  N.  W.  607,  the  court 
says:  "Having  averred  negligence  and  in 
what  the  negligence  consisted,  we  think  that 
tbe  plaintiff  should  not  have  been  allowed  to 
show  other  negligence.  The  defendant,  it 
seems  to  us,  was  justified  In  assuming  that 
the  Issue  was  not  broader  than  that  which 
tbe  plaintiff,  by  his  express  averments,  had 
seen  fit  to  tender.  If  we  should  bold  that 
the  plaintiff  might-  aver  one  kind  of  n^li- 
gence  and  prove  another,  we  should  not  only 
hold,  in  effect  that  the  averment  bad  no 
significance,  but  that  It  was  allowable  for 
tbe  plaintiff  to  so  frame  bis  petition  that  It 
should  be  well  calculated  to  deceive  and  mis- 
lead the  defendant."  See,  also,  Bedford  v. 
Spokane  Street  By.  Co.,  9  Wash.  55,  36  Pac. 
1085;  Toledo,  etc..  By.  Co.  v.  Beggs,  85  111. 
80.  28  Am.  Ilep.  613;  Waldhier  v.  Hannibal, 
etc.,  Ry.  Co.,  71  Mo.  514;  Santa  F6,  etc., 
Ry.  Oo.  V.  Hurley  (Ariz.)  36  Pac.  216. 

We  think  the  trial  court  erred  In  admit- 
ting evidence  as  to  tbe  condition  of  the 
brakes  and  sand  box.  The  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

MOUNT,  C.  J.,  and  BUDKIN,  ROOT,  and 
HADLE7,  JJ.,  concur. 


KUBILLUS  et  al.  v.  EWERT  et  al. 

(Supreme  Court  of  Washington.    Sept.  6, 1905.) 

1.  New  Teial— Ttme  foe  Motion— Holidays. 

Under  2  Ballinger's  Ann.  Codes  &  St  { 
9075,  requiring  motion  for  new  trial  within  two 
days  after  en^  of  judgment,  and  section  4790, 

£rovidiDg  that  the  time  within  which  act  is  to 
^  done  shall  be  computed  h?  excluding  the  first 
day  and  including  the  last  day,  unless  the  last 
day  la  a  holiday,  whta  it  is  also  excluded, 
where  jndgmoit  is  entered  on  the  second  day 
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of  the  month,  and  tlie  fourth  and  fifth  Aays 
are  holidaye.  motion  for  new  trial  on  the  sixth 
day  ol  the  month  is  in  time. 

2.  Appeai^Motion  to  Dismiss. 

Where  motion  to  dismiss  the  appeal  and 
notice  that  it  would  be  brought  on  for  hearing 
on  a  certain  day  did  not  reach  tbc  clerk's  office 
in  time  for  the  motion  to  be  placed  on  the  mo- 
tion docket  for  said  day.  within  the  terms  of 
Sup.  Ct.  Rule  17,  Hubd.  3  (40  Pac.  XI)  and  it 
was  therefore  not  placed  on  said  docket  and 
was  not  heard  on  said  day,  and  no  further 
effort  to  have  it  brought  on  for  hearing  was 
made,  it  is  not  before  the  court  for  considera- 
tion. 

3.  Same— Recoho— Evidence. 

It  cannot  be  said  the  court  erred  in  dis- 
solving a  restraining  order,  the  record  showing 
that  on  the  motion  to  dissolve  oral  testimony 
was  heard  and  considered,  but  this  not  being 
before  the  court. 

4.  Sale— CoNTBACT— CoiromoNB— Waivee. 

l^e  condition  in  a  contract  reciting  that 
defendants  thereby  agree  to  sell  to  plaintiffs  a 
meat  business,  the  good  will  and  specified  arti- 
cles for  a  certain  sum,  and  that  plaintifb  agree 
to  purchase  said  property,  and  to  pay  therefor 
aaia  sum,  provided  they  can  secure  from  the 
owner  of  the  meat  market  a  lease,  they  agree- 
ing to  undertake  at  once  to  secure  the  lease, 
and  as  soon  as  it  can  be  secured,  if  at  all.  to 
pay^  the  purchase  price,  is  one  for  the  benefit  of 

Elaintiffs  alone,  which  they  may  waive;  there 
eing  an  absolute  agreement  by  defendants  to 
sell. 

6.  PABTNBRS— SaLG  OF  BnSINESB  BT  MeICBEE 

— AuTHOHmr— Evidence. 

Evidence  merely  that  after  the  making  of 
a  contract  to  sell  a  partnership  business,  pur- 
porting to  be  made  by  one  partner  in  behalf  of 
the  Grm,  the  other  partner  was  dissatisfied  with 
the  price,  not  shown  to  have  been  inadequate, 
does  not  show  it  was  executed  without  au- 
thority. 

Appeal  from  Superior  Court,  Whitman 
County;  S.  J.  Chadwlck,  Judge. 

Action  by  August  KublUus  and  another 
against  Albert  Ewert  and  others.  Judgment 
for  defendants.   PlaintlfTs  appeal.  Reversed. 

Samnel  R.  Stem,  for  appellants.  H.  W. 
Canfleld,  for  le^ndenta. 

'  HADLBY,  J.  Respondents  bare  morea  to 
dismiss  this  appeal.  The  ground  urged  is 
that  the  motion  for  new  trial  was  neither 
seasonably  served,  uot  filed,  and  that  the  ap- 
peal was  therefore  not  taken  In  time.  The 
judgmoit  was  entered  July  2,  1003,  and  the 
motion  for  new  trial  was  both  served  and 
filed  on  the  Gth  day  of  the  same  month.  BIo- 
tion  was  overrnled  on  the  10th  day  of  Feb- 
ruary, 1004,  and  the  appeal  was  takai  April 
28,  1004.  If  the  motion  toT  new  trial  was 
seasonably  filed,  then  the  time  for  appeal  be- 
gan to  run  from  the  date  the  motion  was 
overruled.  State  oe  rel.  Payson  v.  Chapman, 
35  Wash.  64,  76  Pac.  S26:  Rice  Fisheries 
Company  t.  Padflo  Realty  Oa,  35  Wash.  635, 
77  Pac.  830.  Respondents  urge,  however,  that 
the  motion  was  not  seasonably  filed,  and  that 
the  time  for  appeal  began  to  run  from  the 
date  of  the  Judgment  Section  607^  2  Ballln- 
Ann.  Codes  &  St,  requires  that  the  mo- 
tion shall  be  filed  within  two  day^  whereas 
four  days  elapaed  in  the  case  at  bar.  ITndor 
ordinary  conditions,  therefore^  the  motion 


would  not  hare  been  seasontibly  filed,  and  the 
motion  to  dismiss  the  appeal  would  have 
Iteon  well  taken.  But  reference  to  the  caleo- 
dnr  for  the  year  3003  dlaclcses  that  two  con- 
secutive legal  holidays  Intervened  between 
the  date  of  the  jud^ent  and  the  date  of 
serving  and  filing  the  motion  for  new  trial. 
The  Judgment  having  been  entered  on  the  2d 
day  of  July,  appellants  were,  under  the  stat- 
ute, entitled  to  the  whole  of  the  4th  day  of 
the  month  within  which  to  file  their  motion. 
That  day  was,  however,  a  holiday,  and  the 
motion  could  not  be  filed  during  said  day. 
The  day  was  also  a  Saturday,  and,  the  next 
day  being  Sunday,  the  motion  could  not  be 
filed  until  the  following  day.  It  was  ser\-ed 
and  filed  on  Monday,  and  was  seasonably  filed, 
within  the  rule  stated  in  section  4790,  2  Bel- 
linger's Ann.  Codes  &  St.,  which  is  as  follows: 
"The  time  within  which  an  act  is  to  be  done 
as  herein  provided  shall  be  computed  by  ex- 
cluding the  first  day  and  Including  the  Inst, 
unless  the  last  day  Is  a  holiday  or  Sunday, 
and  then  It  Is  also  excluded."  The  motion 
to  dismiss  the  appeal  must  therefore  be  de- 
nied. 

Respondents  in  their  brief  upon  the  motion 
to  dismiss  the  appeal  urge  with  earnestness 
that  tbe  motion  should  be  sustained,  and  that 
they  should  be  relieved  of  tbe  burden  of  fil- 
lip an  answering  brief  upon  tbe  merits  of 
the  case.  Notice  was  given  that  the  motion 
would  be  brought  on  for  hearing  on  tbe  17th 
day  of  February,  1905,  but  the  notice  and 
motion  did  not  reach  the  clwk's  office  of  this 
court  in  time  to  be  placed  upon  tbe  motion 
dodtet  for  said  day,  within  tbe  terms  of  sub- 
division 8  of  rule  17  of  this  court  (40  Pac. 
xl).  It  was  therefore  not  placed  upon  the 
motion  docket  and  was  iK>t  beard  on  the  day 
named.  The  record  discloses  no  further  ef- 
fbrt  to  have  the  motion  brought  on  for  hear- 
ing, and  in  that  condition  the  court  found  it 
when  the  cause  was  submitted  on  Its  merjts. 
Technically,  tberefOTc,  the  motion  is  not  be- 
fore us  for  consld^atton;  but,  Inasmuch  as 
resiwndents  seem  to  have  relied  upon  It  with 
assurance,  and  apparently  for  that  reason 
have  not  filed  an  answering  brief  upon  tbe 
merits,  we  have  thought  best  to  consider  and 
pass  upon  the  motion.  In  considering  the 
merits,  we  are  without  the  benefit  of  any 
brief  from  respondents. 

The  second  amended  complaint  alleges  that 
the  plaintiffs  are  copartners  in  buniness  as 
butchers  and  dealers  in  meat;  that  on  or 
about  the  25tb  day  ot  October,  1002,  the  de- 
fendants Albert  Ewert  and  Henry  Behrens 
were  copartners,  and  were  carrjiiig  on  a 
meat  market  and  butchering  business  at  Pa- 
louse,  Wash.;  that  on  said  date  the  plain- 
tiffs and  said  defendants  entered  into  an 
agreement  in  writing  whereby  the  defendants 
agreed  to  sell,  and  the  plaintiffs  agreed  to 
buy,  the  good  will  of  said  business  and  cer- 
tain property  connected  therewith  for  the 
sum  of  $700:  that  a  tender  In  gold  of  tbe 
full  amount  was  made  within  the  time  pro- 
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Tided  b7  the  contract,  and  tliat  the  same  was 
refused  by  the  defendants;  tbat  plaintiffs 
have  made  several  attempts  to  swure  posses- 
sion of  said  business  and  property,  but  de- 
fendants have  refused  to  yield  possession 
thereof.  Damages  are  demanded.  Under  the 
first  complaint  filed,  a  restraining  order  was 
sought  to  prevent  the  defendants  from  eon- 
tinuing  tbelr  said  business  and  from  dispos- 
ing of  the  property  pending  the  action.  A 
temporary  restraining  order  was  issued,  and 
was  afterwards,  on  motion,  dissolved.  Ap- 
pellants urge  that  the  court  Mxed  In  dissolv- 
ing the  restraining  order.  It  appears  from 
the  record,  however,  that  oral  testimony  was 
beard  and  considered  upon  the  motion  to  dis- 
solve. That  testimony  Is  not  before  us,  and 
we  shall  therefore  not  undertake  to  say  that 
the  court  erred  in  dissolving  the  restraining 
wrder.  We  cannot  know  what  facts  were 
made  to  aiHpear  the  teBtimony  submitted 
at  that  time. 

The  answer  denies  that  the  d^endanls 
agreed  to  sell  the  property  mentioned  in  the 
^mplaint.  It  la  admitted  that  the  defend- 
ant Albert  Ewert  signed  the  written  agree- 
ment which  purports  to  have  been  executed 
by  him  In  behalf  of  the  partnership  of  Bwert 
&  Co.,  but  It  is  alleged  that  he  was  not  au- 
thorized to  make  the  contract.  The  cause 
came  on  for  trial  before  a  Jury,  and  at  the 
close  of  the  plaintiffs*  testimony  the  defend- 
ants moved  for  a  nonsuit,  which  was  grant- 
ed, and  lodgment  was  accordingly  entered. 
The  plalntlfEs  bare  appealed  from  the  judg- 
ment. 

The  written  agreement  was  admitted  in 
evidence,  and  its  terms  are  snbstentially  as 
stated  above.  It,  however,  contains  the  fol- 
lowing: "The  parties  of  the  second  part 
promise  and  agree  to  purchase  said  property 
from  said  first  [>artles,  and  to  pay  therefor 
the  sum  of  seven  hundred  dollara  in  cash, 
provided  that  the  parties  of  the  second  part 
can  secure  from  the  owner  of  the  said  meat 
market  a  lease  of  said  property  for  at  least 
two  years,  at  a  monthly  roital  of  not  to  ex- 
ceed twelve  dollars  ($12).  The  parties  of  the 
second  part  agree  to  undertake  at  once  to  se- 
cure snch  a  lease,  and  as  soon  as  It  can  be 
secured,  if  at  all,  they  will  pay  to  said  first 
parties  said  axun  of  seven  hundred  dollars. 
The  partlea  of  the  second  part  hereby  pay 
$100  to  bind  this  agreement,  said  amount  to 
be  retained  by  first  parties  in  escrow  until 
the  parties  of  the  second  part  secure  such  ai 
lease,  provided  it  can  be  secured,  and  thm 
and  In  that  event  said  $100  Is  to  be  deduct- 
ed from  said  purchase  price  of  $700.  If  such 
lease  cannot  be  secured  on  or  before  Novem- 
ber 10th,  1002,  said  $100  to  be  returned  to 
second  parties,  and  this  contract  to  be  at  an 
end."  The  eTldence  shows  that  appellants 
were  unable  to  procure  the  lease  mentioned, 
at  least  before  the  time  that  respondents  re- 
fused to  carry  out  the  contract.  By  the  ex- 
press terms  of  the  contract  they,  however, 
bad  ontil  the  lOth  day  of  Novembw  to  pro- 


cure the  lease,  and  before  tlie  expiration  of 
that  time  they  decided  to  waive  that  provi- 
sion of  the  contract  They  so  informed  re- 
spondents, and  tendered  them  the  full  pur- 
chase price  In  gold.  In  ruling  upon  the  mo- 
tion for  nonsuit,  the  trial  court  construed  the 
provision  of  the  contract  with  regard  to  ap- 
pellants procuring  the  lease,  and  (djserred  as 
follows:  "I  shall  sustain  the  motion  for  a 
nonsuit  The  contract  is  in  my  <^InIon,  by 
Its  terms  and  under  the  testimony,  only  an 
agreement  to  be  in  effect  and  be  a  contract 
In  the  event  that  it  transpires  afterwards 
that  a  lease  for  one  year  is  procured  by 
plaintiffs  of  this  building.  The  condition  did 
not  ha[4>en,  or  rathor  the  event  did  not  hap- 
pen, and  in  my  opinion  the  facts  do  not  make 
a  contract  Prior  to  the  time  the  condition 
was  waived,  the  otter  was  withdrawn  or  at- 
tempted to  be  withdrawn  by  the  defendants, 
and  they  had  aa  good  a  right  to  withdraw 
their  offer  as  plaintiffs  had  to  alter  tbe  terms 
of  the  agreement.  There  was  no  time  when 
the  minds  of  the  parties  actually  met" 

We  believe  the  court  was  In  error  in  its 
construction  of  said  provision  of  the  contract. 
It  was  a  provision  which  was  inserted  wholly 
for  the  benefit  of  appellants.  It  was  entire- 
ly ImmatK'lal  to  respondents  whether  appel- 
lants procured  tbe  lease  of  a  third  person's 
premises  or  not  Tbe  agreement  was  In  form 
an  absolute  one,  wherry  respondents  agreed 
to  sell  certain  property  at  a  stated  price,  but. 
In  effect,  accorded  to  appellants  the  privilege 
of  withdrawing  from  the  contract  if  they 
were  unable  to  procure  the  lease  of  certain 
premises.  The  trial  court  construed  the  re- 
spondents' obligation  to  be  a  mere  offer  to 
seU,  subject  to  tbe  ctmdltion  that  appellants 
could  procure  the  lease,  and  that  when  it  de- 
veloped that  the  lease  could  not  be  procured, 
the  respondents  had  a  right  to  withdraw 
their  offer.  We  think  respondents'  obliga- 
tion was  more  than  a  mere  offer,  and  that  It 
was  an  absolute  agreement  on  their  part  to 
sell ;  the  only  condition  being  manifestly  In- 
tended for  the  t)«iieat  of  appellants  alone, 
and  which  they  conld  waive,  within  the  fol- 
lowing authorities:  Benjamin  on  Sales  (7th 
Ed.)  S  066;  Detroit  Heating  &  Lighting  Co. 
V.  Stevens  (Utah)  52  Pac.  87»;  Blethm  v. 
Blake,  44  Cal.  117 ;  Hobart  v.  Beers,  26  Kan. 
329  ;  29  Am.  &  Eng.  Euc.  of  Law  (2d  Ed.) 
1107.  In  Hobart  v.  Beers,  supra,  Brewer, 
Justice,  delivering  the  oplnim  of  the  court 
said:  "Whenever  in  a  contract  there  la  in- 
serted a  stipulation  for  tbe  benefit  of  one 
party,  as  a  general  rule  such  stipulation  may 
be  waived  by  that  party;  and  It  Is  error  to 
say  to  the  Jury  that  a  waiver  of  such  stipu- 
lation must  be  consented  to  by  both  parties, 
or  is  binding  on  neither.  The  rule  is  that 
If  the  party  benefited  tbtfeby  waives  it  the 
other  may  not  complain."  At  the  time  the 
nonsuit  was  granted,  there  was  no  evidence 
to  the  effect  that  respondent  Albert  Ewert 
was  not  authorized  by  his  partner  to  make 
tbe  c<mtract  of  sale  at  the  time  It  was  made. 
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The  erldenoe  merelj  shoved  that  the  part* 
nae  was  aftowaids  not  satisfied  with  the 
price,  but  the  testimony  did  not  show  that 
the  price  was  Inadequate.  '  We  therefore 
think  the  evidence  was  such  that  It  was  er- 
ror to  grant  the  nonanlt 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  InstmctlonB  to  grant  a  new 
trial. 

MOUNT,  C.  J.,  and  FTJUjERTON,  BUD- 
KIN»  BOOT,  and  GROW,  JJ..  concnr. 


STATE  ex  rel.  TACOMA  INDUSTRIAI/  CO. 

T.  WHITE  RIVEE  POWER  CO.  et  al. 

(Supreme  Coart  of  Washington.  Sept  5,  1905.) 
Eminent  Doicain— Public  Use— What  Con- 

STITUTES. 

A  taking  of  land  by  a  corporation  empow- 
ered to  erect  and  operate  plants  for  fDrnishins 
electric  light  and  power  and  water  to  individ- 
nals  and  corporations  In  designated  cities,  wbich 
has  no  fraochiBe  to  enter  the  cities,  and  which 
is  under  no  contractual  obligation  to  furnish 
electricity  to  any  person  or  for  any  purpose,  is 
a  taking  for  a  private  nse,  within  Const,  art. 
1,  S  16,  declaring  that  private  property  shall  not 
be  taken  for  private  use. 

[Ed.  Note.— For  eases  In  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  |  80.J 

Application  for  a  writ  of  review  by  the 
state,  on  the  relation  of  the  Tacoma  Indus- 
trial Company,  against  the  White  River 
Power  Company  and  others,  to  review  an 
order  entered  In  proceedings  to  condemn 
land  by  the  White  River  Power  Company. 
Order  reversed  and  condemnation  proceed- 
ings dismissed. 

Preston,  Carr  &  Oilman,  John  A.  Shackle- 
ford,  Stanton  Warbnrton,  and  Walker  & 
Mimn,  tor  relator.  Thomas  B.  Hardin, 
James  M.  Ashton,  and  Norwood  W.  Brockett, 
for  respondents. 

RUDKIN,  J.  The  respondent  herein  Is  a 
corporation  o^aulzed  as  a  water  power  com- 
pany and  an  electric  power  company  pur- 
snant  to  the  laws  of  the  state  of  New  Jer^ 
s^,  and  has  compiled  with  the  laws  of  tiie 
state  of  Washington  recocting  foreign  cm- 
porations.  The  objects  for  which  the  Te> 
spondent  Is  Incorporated,  as  set  forth  In  Its 
articles,  are:  "To  develop,  adapt,  and  utilize 
for  commercial  purposes  the  water  power 
afforded  by  the  White  river  and  other  rivers 
and  streams  and  bodies  of  water  In  the  state 
of  Washington,  by  the  diversion  of  a  portion 
of  the  Ynter  of  the  said  White  river  from 
a  point  on  or  near  the  line  dividing  sees. 
28  and  82,  township  20  north,  range  6  east 
of  Willamette  meridian.  Place  county,  Wash* 
Ingtcai,  by  means  of  a  dlteh,  flume,  or 
canal  to  the  point  or  points  of  use,  together 
with  certain  water  rights,  water  and  reser^ 
voir  approiwiations,  land  options,  and  filings; 
to  develop,  adapt,  and  utilize  for  commer- 
cial purpofles  the  water  power  afforded  by 


such  oth»  streams  and  bodies  of  water,  and 
to  construct,  operate,  and  maintain  a  plant 
or  plante  for  the  electric  transmission  of 
power,  light;  uid  heat  from  such  source  or 
sources  of  power  to  all  cities,  towns,  and 
otber  places  economically  accessible  fimn 
said  source  or  sources  of  power;  to  erect; 
own,  and  operate  a  plant  or  plante  for  fur- 
nishing light,  heat,  and  power  in  such  cities, 
towns,  and  places,  and  to  furnish  light,  heat 
and  power  thwein  for  any  purpose  to  individ- 
uals and  public  and  jKlvate  corporations 
and  municipal  bodies;  to  store,  transport, 
and  mA\  water  and  water  power  and  priv- 
ll^es  for  any  purpose,  In  connection  with 
■nch  rivers,  streams,  and  bodies  of  water; 
to  purchase^  erect,  own,  and  operate  water- 
works In  connection  therewith;  to  erect  and 
malntein  dams,  reservoir,  mills,  manufacto- 
ries, and  other  erections,  and  to  operate  the 
same;  to  buy,  own,  and  sell  real  estete  in 
connection  with  said  business."  The  re- 
spondent EHoposes  to  erect  and  malntein  a. 
dam  In  the  White  river  near  the  town  of 
Buckley,  in  Pierce  county,  and  thereby  di- 
vert the  water  of  said  river  into  a  canal, 
through  which  the  same  will  be  conducted 
to  a  reservoir  at  Lake  Tapps.  From  this 
reservoir  the  irater  will  be  conducted  through 
a  furtlier  canal  to  the  brow  of  the  hill  near 
the  town  of  Sumner,  and  there  discharged 
through  steel  pipes  onto  the  water  wheels 
In  the  powwhouse  to  be  constructed  at  the 
foot  of  the  hill.  In  this  powerhouse  the 
respondent  proposes  to  Install  electrical  gen- 
erates and  other  electrical  appliances  for 
the  purpose  of  generating  or  manufacttving 
electrkdty  to  tiie  amount  of  50,000  electrical 
horse  power.  The  electricity  thus  generated 
will  be  transmitted  north  and  south  to  the 
cities  of  Puyallup,  Tacoma,  Olympla,  Au- 
burn, Kent,  Seattle,  and  the  cities  en  route 
to  the  Canadian  line,  and  sold  In  these 
cities  and  places  for  the  nse  of  the  public 
In  munlcU}al  and  public  lighting,  the  opera- 
tion of  atreet  and  other  railways,  manufac- 
tories, private  lighting  and  heating,  and  for 
other  public  uses.  In  aid  of  this  enterprise 
the  re^ondent  filed  Ite  petition  in  the  court 
tielow,  whereby  it  sought  to  condonn  and 
appropriate  certain  lands  and  proper^  be- 
longing to  the  relator  and  others.  At  the 
preliminary  bearing  the  court  found  tlut  the 
proposed  use  was  a  puUlc  one,  and  that  the 
appropriafiou  was  necessary,  and  ordered  a 
jury  impaneled  to  assess  the  damages.  This 
order  Is  now  before  us  for  review. 

At  the  threshold  of  the  proceeding  the  re- 
^Hmdent  is  confronted  with  the  objection 
that  it  Is  seeking  to  teke  private  propo'ty 
for  a  private  use,  in  violation  of  section  16. 
art  1,  of  the  state  Constitution.  If  this  ob- 
jection Is  sustained,  it  will  obviate  the  neces- 
sity of  dlsciuslng  or  considering  tiie  other 
qaestltms  j^^sented  in  the  Ivlefs  and  argu- 
ments of  counsel.  The  section  of  the  Con- 
stitution In  question  declares  that  "private 
property  shall  not  be  taken  for  private  nse. 
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except  for  private  ways  ot  necessity,  and 
for  drains,  flumes,  or  ditcbes  on  or  across  the 
lands  of  others  for  agricultural,  domestic, 
or  sanitary  purposes."  The  term  "public 
use"  when  applied  to  the  law  of  eminent 
domain  Is  not  easily  defined.  It  has  often 
been  said  that  It  Is  more  easily  defined  by 
negation  than  otherwise.  In  determining 
the  question  of  public  use,  courts  have  al- 
ways been  Influenced  to  a  greater  or  less 
extent  by  legislative  declarations,  and  by 
local  customs  and  conditions  and  local  neces- 
sities. In  the  states  of  Maine,  Massachu- 
setts, New  Hampshire,  Connecticut,  New  Jer- 
sey, Indiana,  Iowa,  Kansas,  Wisconsin,  and 
Iierhaps  others,  statntes  permitting  lands  to 
be  taken  for  the  purpose  of  creating  water 
power  for  milling  and  manufacturing  pur- 
poses have  been  enacted  and  enforced, 
though  not  always  without  protest  The 
Legislature  of  the  state  of  New  York  has 
never  authorized  the  exercise  of  the  right  of 
eminent  domain  In  faror  of  mills  of  any 
kind,  and  It  has  been  said  that  "sites  for 
steam  engines,  hotels,  churches,  and  other 
pnbllc  conveniences  might  as  well  be  taken 
by  the  exercise  of  this  extraordinary  pow- 
er." Hay  V.  Cohoes  Co.,  3  Barb.  47.  It  is 
safe  to  say  that  the  courts  of  that  state 
wofild  not  sanction  the  exercise  of  the  power 
of  eminent  domain  for  any  sudi  purpose. 
Matter  of  Tuthlll,  163  N.  T.  133,  57  N.  E. 
303,  49  L.  R.  A.  781,  79  Am.  St.  Rep  674. 

courts  of  Michigan  and  Georgia  have 
denied  the  right  of  eminent  domain  In  sim- 
ilar cases.  Ilyerson  v.  Brown,  35  Mich,  333, 
24  Am.  Rep.  504;  Loughhridge  v.  Harris, 
42  Ga.  500.  On  the  other  hand,  the  courts 
of  Alabama  and  Vermont  have  held  that 
the  right  of  eminent  domain  cannot  be  ex- 
ercised In  favor  of  gristmills,  unless  they 
are  public  mills,  required  by  law  to  grind 
for  all  In  due  turn  and  for  regular  tolls. 
Sadler  v.  Langham,  34  Ala.  311;  Tyler  v. 
Bencher,  44  Vt  648,  8  Am.  Rep.  398.  In 
Head  v.  Amoskeag  Mfg.  Co.,  113  V.  S.  9, 
5  Sup.  Ct  441,  28  L.  Ed.  889,  the  court  up- 
held the  New  Hampshire  statute,  as  a  regu- 
lation of  the  manner  In  which  the  rights 
of  proprietors  of  land  adjacent  to  a  stream 
may  be  ascertained  and  enjoyed  with  a  due 
regard  to  the  interest  of  all  and  the  public 
good,  but  refused  to  pass  upon  the  question 
whether  the  statute  could  be  upheld  as  a 
delation  of  the  right  of  eminent  domain. 
The  courts  of  the  mining  and  arid  land 
states  have  also  held  that  the  use  of  water 
for  mining  and  Irrigation  purposes  Is  a  pub- 
lie  use.  The  question  Is  not  a  new  one  in 
this  court.  It  was  fully  considered,  In  rela- 
tion to  another  statute,  In  the  case  of  Healy 
Lumber  Co.  7.  Morris,  33  Wash.  490,  74  Pac. 
681,  63  L.  R.  A.  820,  99  Am.  St  Rep.  964. 
Tbs  court  there  cites  with  approval  Lewis 
on  Eminent  Domain  (section  165):  "Public 
use  means  the  same  as  use  by  the  public, 
and  this,  It  seemB  to  ns.  Is  tlie  constractlon 


'  the  words  should  receive  In  the  constitution- 
al provision  In  question.  The  reasons  which 
Incline  us  to  this  view  are:  First  that  It 
accords  with  the  primary  and  mote  com- 
monly understood  meaning  of  the  words; 
second,  it  accords  with  the  general  practice 
in  regard  to  taking  private  property  for 
p^iblic  use  In  vogue  when  the  phrase  was 
first  brought  Into  use  in  the  earlier  Consti- 
tutions; third.  It  Is  the  only  view  which 
gives  the  words  any  force  as  a  limitation, 
or  renders  them  capable  of  any  definite  and 
practical  application.  If  the  Constltntiou 
means  that  private  property  can  be  taken 
only  for  use  by  the  public.  It  affords  a  def- 
inite guide  to  both  the  Legislature  and  the 
courts."  Also  from  Cooley  on  Constitutional 
limitations  (page  652):  "Nor  could  it  be 
of  Importance  that  the  public  would  receive 
incidental  benefits,  such  as  usually  spring 
troux  the  Improvement  of  lands  or  the  es- 
tablishment of  prosperous  private  enter- 
prises. The  public  use  Implies  ft  possession, 
occupation,  and  enjoyment  of  the  land  by 
the  public  at  large  or  by  public  agencies; 
and  a  due  protection  of  the  rights  of  private 
property  will  preclude  the  government  from 
seizing  it  in  the  hands  of  the  owner,  and 
turning  it  over  to  anoth»-,  on  vague  grounds 
of  public  benefit,  to  spring  from  the  more 
profitable  ose  to  which  the  latter  may  de- 
vote It"  And  it  said:  "But  from  a  consid- 
eration of  all  the  authorities  and  from  our 
own  views  on  construction,  we  are  of  the 
opinion  that  tbe  use  under  consideration 
must  be  either  a  use  by  the  public,  or  by 
some  agency  which  Is  quasi  public,  and  not 
simply  a  use  which  may  incidentally  or  in- 
directly promote  the  public  interests  or  gen- 
eral prosperity  of  t&e  state."  And  again: 
"It  seems  scarcely  necessary  to  particularize 
to  show  to  what  extent  this  doctrine  might 
practically  be  carried.  Under  such  liberal 
construction,  the  brewer  could  succesafully 
demand  condemnation  of  his  neighbor's  land 
for  the  piurpose  of  the  erection  of  a  brewery, 
because,  forsooth,  many  citizens  of  the  state 
are  profitably  engaged  in  the  cultivation  of 
hops.  Condemnation  would  be  in  order  for 
gristmills,  and  for  factories  for  manufac- 
turing the  cereals  of  the  state,  because  there 
is  a  large  agricultural  Interest  to  be  sus- 
tained. Tanneries,  woolen  factories,  oil  re- 
fineries, distilleries,  packing  houses,  and  ma- 
chine shops  of  almost  every  conceivable 
kind  would  be  entitled  to  some  considera- 
tion for  the  same  reasons,  therein  actually 
destroying  any  distinctions  between  public 
and  private  use;  for  the  principle  In  the 
one  Instance  is  tbe  same  as  In  the  other, 
the  difference  Is  only  In  degree." 

It  will  thus  be  seen  that  this  court  re- 
pudiated the  broad  and  liberal  construction 
adopted  by  the  New  Hampshire  and  other 
courts,  and  committed  Itself  to  the  more 
restricted  doctrine  laid  down  by  Judge  Cool- 
ey in  Byerson  r.  Brown  and  In  Us  wwk  on 
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GooBtltutlonal  Umltatlons,  ropra.  In  Ryer- 
■on  V.  Brown  tbe  court,  speaking  through 
Chief  Justice  Ctooley,  said:  "Whether  the 
use  to  which  the  machinery  is  to  be  put 
which  1b  to  be  operated  by  the  power  can 
be  declared  a  public  use,  is  the  question  that 
remains  to  be  considered.  If  the  act  were 
limited  In  Its  scope  to  manufactures  which 
are  of  local  necessity,  as  gristmills  are  in  a 
new  country  not  yet  penetrated  by  railroads, 
the  question  would  be  somewhat  different 
from  what  It  la  now.  But  even  in  such  case 
It  would  be  essential  that  the  statute  should 
require  the  uae  to  be  public  in  fact;  In  other 
words,  that  it  should  contain  provisions  enti- 
tling the  public  to  aecommodationB.  A  flour- 
ing mill  in  this  state  may  grind  excluslTely 
the  wheat  of  Wisconsin,  and  sell  the  product 
excluslTely  in  Europe,  and  it  is  manifest  that 
in  such  a  case  tbe  proprietor  can  bave  no 
valid  claim  to  the  interposition  of  the  law 
to  compd  his  neighbor  to  sell  a  business  site 
to  htm,  any  more  than  could  the  manufactur- 
er of  shoes  or  the  retailer  of  groceries.  In- 
deed, the  two  last  named  would  have  far 
higher  claims,  for  they  would  subserve  actual 
needs,  while  the  former  would  at  most  only 
incidentally  benefit  tbe  locality  by  furnishing 
employment  and  adding  to  tbe  local  trade." 
And  again:  "What,  then,  is  the  necessity  for 
the  exercise  of  this  extraordinary  power  In 
aid  of  manufacturing  corporations?  It  is 
certainly  not  a  necessity  of  the  extreme  sort, 
which  supports  the  like  authority  In  aid  of 
railways.  A  railway  cannot  run  around  un- 
reasonable landowners;  but  no  one  man  and 
no  number  of  men  can  prevent  the  establish- 
ment of  machine  shops  or  a  sawmill  by  refus- 
ing to  part  with  the  lands  they  may  happen 
to  own.  No  particular  motive  power  is  indis- 
pensable. At  the  worst,  the  qaestion  pre- 
sented in  any  case  will  be  a  question  of  dif- 
ferent d^rees  of  convenience  or  of  probable 
profits.  A  mill  at  one  spot  on  a  stream  may 
be  more  profitable  tiian  at  another;  a  ma- 
chine shop  at  one  point  may  be  more  cheap- 
ly operated  by  water  power  than  by  steam 
powar;  but  steam  is  not  ^eluded  from  any 
part  of  the  state  because  of  any  general  con- 
viction that  water  power  Is  more  advanta- 
geous or  more  economical.  When  the  owner  of 
a  mill  site  enters  upon  the  calculation  wheth- 
er he  shall  improve  the  site  in  order  to  ob- 
tain operating  power  for  machinery,  or,  on 
the  other  hand,  provide  steam  machinery, 
the  question  that  confronts  him  la  not  one 
of  necessity,  but  of  comparative  cost,  ex- 
pense of  operation,  and  probable  returns.** 
In  Vamer  v.  Martin,  21  W.  Va.  648,  the  court 
holds  that  before  a  corporation  can  exercise 
the  right  of  eminent  domain  it  must  possess 
each  and  all  of  these  qualifications:  First 
The  general  public  must  have  a  deflnlto  and 
fixed  use  of  the  proper^  to  be  condemned; 
a  use  ind^endent  of  the  will  of  the  private 
person  or  private  corporation  in  whom  the 
Title  of  property  when  condemned  will  be 


vested;  a  public  use.  which  cannot  be  de- 
feated by  such  private  owner,  but  which 
public  use  continues  to  be  guarded  and  con- 
trolled by  the  general  public  through  laws 
passed  by  tbe  Legislature.  Second.  This  pub- 
lic use  must  be  clearly  a  needful  one  for 
the  public — one  which  cannot  be  given  up 
without  obvious  general  loss  and  inconven- 
ience. Third.  It  must  be  impossible,  or  very 
difficult,  at  least,  to  secure  the  same  public 
uses  and  purposes  otherwise  than  by  author- 
izing the  condemnation  of  private  property. 
The  court  further  says:  **U[>on  the  principles 
we  have  laid  down.  It  would  follow  that  the 
Legislature  could  not  authorize  lands  to  be 
condemned  for  the  erection  of  dams,  or  for 
the  overflowing  of  lands  by  dams  erected  for 
sawmills  or  manufactories  generally,  because 
they  obviously  want  the  first  qualification 
we  have  laid  down  as  necessary  to  confer 
this  power  on  the  Legislature.  The  general 
public  have  no  general  and  fixed  use  of  any 
such  mills  and  manufactories.  They  have 
no  use  of  them  which  Is  independent  of  the 
owners  of  such  mills  and  manufactories,  and 
they  can  be  defeated  in  any  sort  of  use  of 
such  mills  and  manufactcHies  at  the  pleasure 
of  the  owners  of  them."  In  Fallsburg  Pow- 
er &  Manufacturing  Co.  t.  Alexander,  43  8. 
E.  IW,  61  L.  R.  A.  129.  9»  Am.  St  Rep.  855. 
the  court  of  appeals  of  Virginia  approved  the 
rule  announced  by  the  Supreme  Oourt  of 
West  Virginia,  and  applied  it  in  a  case  very 
similar  to  the  case  at  bar.  The  court  quoted 
extensively  from  the  decisions  followed  by 
this  court  in  the  Healy  Lumber  Company 
Case,  and  held  that  tbe  proposed  use  was  not 
a  public  one.  Speaking  of  the  company  and 
its  objects,  in  that  case,  the  court  said:  "It 
is  urged  upon  ns  that  although  the  charter 
In  question  does  not  command  tbe  perform- 
ance of  the  company's  public  duties,  since  It 
is  *a  public  service  corporation,'  the  right  of 
public  control  arises  from  the  grant  of  ttie 
franchise  of  eminent  domain;  and  when  the 
company  undertakes  to  devote  its  property 
and  its  products  to  tbe  public  use  it  becomes 
subject  to  public  relations.  This  proposi- 
tion Is  unquestionably  sound,  and  sustained 
by  the  authorities  cited.  Munu  t.  Illinois 
98  U.  &  113,  24  L.  Ed.  77;  Budd  T.  People 
of  New  York.  143  U.  S.  638,  12  Sup.  Ct  468. 
38  L.  Ed.  247;  Brass  v.  North  Dakota,  153 
n.  S.  391,  14  Sup.  Ct  857,  38  L.  Ed.  757;  to 
which  many  others  might  be  added.  But 
this  does  not  meet  the  difficult  in  this  ease. 
The  mae  recognition  of  the  corporation  In  its 
charter  as  an  'Internal  improvement  com- 
pany' does  not  make  it  so,  and  bring  It  with- 
in the  operation  of  the  general  laws  of  the 
BtRte  governing  such  companies  and  con- 
trolling their  operations.  The  dIflBculty  with 
the  charter  iB  that  the  purpose  for  which  the 
property  Is  authorized  to  be  taken  by  tbe 
right  of  eminent  domain  In  this  instance  does 
not  clearly  aiH>ear  to  be  for  a  public  use  or 
a  public  purpose.    On  the  contrary,  the 
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Sronnds  of  public  ben^t  upon  which  the 
taking  Is  proposed  are  vague,  and  the  use 
-which  the  public  la  to  have  nt  the  property, 
or  how  the  public  la  to  be  benefited  by  the 
uae  of  It  by  the  company,  la  by  no  means 
fixed  and  definite.  Not  only  la  the  public 
benefit  to  spring  from  the  use  to  which  the 
company  pit^EMses  to  devote  the  property 
vague,  indefinite,  and  unc^'taln,  but,  under 
the  plain  language  of  the  chartn,  the  public 
uae  of  the  pnqwrty,  or  any  uae  of  It  by  the 
public,  may  be  gainsaid  or  denied  or  with- 
drawn by  the  company  at  its  will,  since  It  la 
authorized  to  uae,  not  only  a  part,  but  the 
wtire  iwoduct,  oi  the  work  or  worka  It  pro- 
poses to  establish  for  its  own  uae  and  benefiL 
la  anch  a  case  the  private  benefit  too  ctoarjy 
domtaiates  the  public  interest  to  find  coi^tt- 
tutional  authority  for  the  exercise  of  tiie 
power  of  eminent  domain,  and  is  the  equiva- 
lent of  taking  of  private  property  for  a  pri- 
vate use,  against  the  will  of  the  owner,  which 
cannot  be  done  In  any  case."  I%i8  Is  equal- 
ly true  of  the  respondent  company.  It  Is  not 
claimed  that  there  Is  a  present  demand  for 
the  GO,O0O  electrical  horse  power.  It  la  not 
claimed  that  the  respondent  has  a  franchise 
to  enter  any  of  the  cities  or  towns  mentioned, 
or  that  it  will  or  can  obtain  <me.  It.does  not 
appear  that  there  are  any  street  or  other 
railways  to  utilize  its  iMrodnct  It  Is  not  un- 
der contract  or  obligation  to  furnish  electrici- 
ty to  any  persim,  or  for  any  purpose.  Und» 
Ita  articles,  it  may  erect  and  maintain  mills 
and  manufactoriea  and  operate  the  same. 
For  an^t  that  appears,  aside  from  Its  pro- 
f  essioDs  and  voluntary  ^nmises,  It  may  take 
the  relab»'s  property,  generate  electricity  or 
not,  at  will,  and  use  the  same  tor  any  pur- 
pose, public  or  ivlvate,  to  suit  its  convenience. 
In  Board  v.  Van  Hoeeen  (Mich.)  40  N.  W. 
8M,  14  L.  R.  A.  114,  the  court  said:  "To 
Justify  the  condemnation  of  lands  for  a  pri- 
vate corporation,  not  only  must  the  purpose 
be  one  in  which  the  public  has  an  Interest, 
bat  the  atate  must  have  a  TOlce  In  the  man- 
ner  In  which  the  pubHc  may  avail  itaelf  ot 
toat  use.  In  Gilmer  v.  Lime  Point,  18  Cal. 
22B,  a  public  use  is  d^ned  to  be  a  use  which 
concerns  the  whole  community,  as  diatin- 
gutohed  tnym  a  particular  IndlviduaL  The 
use  which  the  public  Is  to  have  in  such 
property  must  be  fixed  and  definite.  The 
general  public  must  have  a  right  to  a 
tain  dettnlto  use  of  the  private  pn^rty  on 
terms  and  for  chafes  fixed  by  law,  and  the 
owner  of  the  property  must  be  compelled 
by  law  to  permit  the  general  public  to  en- 
Joy  it.  It  will  not  suffice  If  the  general  pros- 
perity of  the  community  Is  promoted  by  the 
taking  of  private  property  trom  the  owner, 
and  tramferring  its  title  and  control  to  a  cor- 
poration, to  be  used  by  such  corporation  as 
Its  private  property,  uncontrolled  by  law  as 
to  its  use;  In  other  words,  the  use  la  private 
so  long  as  the  land  Is  to  remain  under  private 
ownership  and  control,  and  no  right  to  Its 


use  or  to  direct  Ite  managem^t  la  conferred 
upon  the  public." 

It  is  true  the  Supreme  Court  of  New 
Hampshire  fully  sustained  the  doctrine  con- 
tended for  by  the  respondent  In  the  case  of 
Bocklngham  County  Ught  &  Power  Co.  v. 
Hobbs,  58  Atl.  4e>  66  L.  R.  A.  681.  But  that 
decision  was  the  natural  outgrowth  of  a  long 
line  of  decisions  In  tiie  same  court,  which 
this  court  ecpresaly  declined  to  follow  in  the 
Healy  Lumber  Company  Case. 

It  is  further  contended  by  the  re^ondent 
that  the  use  in  question  la  declared  to  be 
public  by  article  21  of  the  state  Constitu- 
tion, whidi  reads:  'The  use  of  the  waters 
of  this  atate  for  irrigation,  mining  and  man- 
ufacturing purposes  shall  be  deemed  a  public 
uae."  We  are  not  called  i^n  at  this  time 
to  determine  the  full  Import  or  meaning  of 
this  constitutional  provision.  What  we  have 
already  said  disposes  of  the  question  before 
us.  If  tt  was  intended  by  the  article  in  ques- 
tion to  extend  the  right  of  eminent  domain 
to  private  manufacturing  corporationa.  or  to 
authorize  the  teklBg  of  private  property  for 
a  private  use,  it  vitiates  the  due  process 
clause  of  the  federal  Constitution.  A  state 
is  powerless,  by  statute  or  1^  constitutional 
provision,  to  declare  a  use  public  which  Is 
essentially  and  Inherently  private.  In  Kauk- 
auna  CO.  v.  Green  Bay,  etc.,  Oanal,  143  U. 
6.  254,  12  Sup.  Ct  173,  SS  L.  Ed.  1004,  the 
court  said:  "The  improvement  ot  the  navi- 
gation of  a  river  la  a  public  purpose,  and 
the  sequestration  or  apprt^riation  «f  land  or 
other  property,  therefore,  tor  such  purpose  is 
doubtless  a  proper  uerclae  of  the  autiiority 
of  the  state  under  Its  power  of  eminent  do- 
main. Upon  the  other  hand.  It  Is  probably 
true  that  It  Ls  beyond  the  competency  of  the 
atate  to  appropriate  to  Itself  the  prt^erir  of 
Individuals  for  the  sole  ptupoae  of  creating 
a  wat«r  power  to  be  leased  for  manufacture 
Ing  purposes.  This  would  be  a  case  of  tak- 
ing the  propw^  of  <me  man  for  the  ben^t 
of  another,  which  la  not  a  conatltutlonal  exer- 
cise of  the  right  of  eminent  domain."  In 
Missouri  Pac.  By.  Co.  v.  Nebraska,  164  U.  S. 
403,  17  Sup.  Ct  130,  41  L.  Ed.  488,  the  court 
said:  "This  court,  confining  Itself  to  what 
is  necesaaiy  tor  the  decision  of  the  case  be- 
fore it,  is  unanlmouBly  of  o^nlon  that  the 
order  in  question,  so  far  as  it  required  the 
railroad  corporation  to  aurrender  a  part  of 
its  land  to  the  petitioners  tor  the  purpose 
of  building  and  malntelnlng  their  elevator 
upon  It,  was,  in  essence  and  effect,  a  taking 
of  private  pT<verty  of  the  railroad  corpora- 
tion f6r  the  private  uae  of  the  petltlmiers. 
The  taking  by  a  state  of  the  private  prop- 
erty of  one  perscm  or  co^ratlon  without  the 
ovna^a  consmt,  for  the  private  use  of  an- 
other, is  not  due  process  of  law,  and  la  a 
violation  of  the  fourteenth  article  of  amend- 
ment of  the  Constitution  of  the  United 
States."  In  Clark  v.  Nash,  25  Sup.  Ct  676, 
48  U  Ed.  1083,  a  Statute  of  Utah  authorizing 
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the  taking  of  private  property  for  an  Irriga- 
tion ditch  was  upheld  by  a  divided  court,  but 
the  uae  was  held  to  be  a  public  one.  The 
court  said:  "But  we  do  not  desire  to  be  un- 
derstood by  this  decision  as  approving  of  the 
broad  proposition  that  private  property  may 
be  taken  in  all  cases  where  the  taking  may 
promote  the  public  interest  and  tend  to  de- 
velop the  natural  resources  of  the  state.  We 
simply  say  that  in  this  particular  case,  and 
Upon  the  facts  stated  In  the  findings  of  the 
court,  and  having  reference  to  the  conditions 
already  stated,  we  are  of  opinion  that  the 
use  is  a  public  one,  although  the  taking  of 
the  right  of  way  la  for  the  purpose  Blmply 
of  thereby  obtaining  the  water  for  an  Indi- 
vidual, where  It  Is  absolutely  necessary  to 
enable  him  to  make  any  use  whatever  of  hia 
land,  and  which,  will  be  valuable  and  fertile 
only  tf  water  can  be  obtained."  There  is, 
taoweTer*  a  vast  difference  between  the  use 
of  water  for  manufacturing  and  ttx  Irriga- 
tion. In  the  latter  case  there  Is  no  choice 
ot  means  or  locatlcm.  The  necessity  Is  an 
abBolnte  oae,  it  the  land  la  to  be  reclaimed  at 
all.  24ot  80  with  a  manufacturing  plant. 
The  question  of  location  and  motive  power  Is 
one  ct  economy  and  c<Mivenlence  at  most 
In  Mattw  of  TotbUl,  supra,  the  court  said: 
"I  do  not  believe  that  tiie  pet^le  of  the  state 
can  affect  or  impair  the  obligation  of  the 
aodal  compact  by  adopting  as  a  part  of  the 
organic  law  a  provision  which  will  permit  of 
the  taking  of  private  proper^  a  purpose 
wtaicta  is  essential^  a  private  benefit  and 
which  has  always  been  held  to  be  such." 
In  that  case  the  court  declared  a  provision 
ot  the  Constitution  of  the  state  of  Mew  York, 
authorizing  the  taking  of  private  property  for 
drains,  invalid,  because  in  conflict  with  the 
Constltntlon  of  the  United  States. 

From  a  full  review  of  all  tiie  authorities, 
we  are  convinced  that  the  respondent  Is  not 
a  public  service  coiporatiaD,  and  that  the 
use  to  which  it  intends  to  aivly  the  prop- 
erty It  now  seeks  to  acquire  is  not  a  public 
use,  within  the  meaning  <a  the  Constitution 
and  laws  ot  this  state.  We  do  not  mean 
to  say  that  the  right  of  «ninent  domain 
can  in  no  case  be  extended  to  a  corporation 
organised  for  the  purpose  of  genwatlng  and 
traiuunltting  electricl^  for  power  and  other 
purposes;  but  bef«e  this  can  be  done,  pub- 
lic necessity  most  require  it  &nd  the  right 
of  the  public  to  the  use  and  enjoyment  ot  the 
proper^  must  be  regulated,  guarantied,  and 
safe-guarded     proper  legislation. 

For  the  reasons  herein  stated,  the  order 
must  be  reversed,  with  dliectloDB  to  dismiss 
the  proceedings;  and  it  is  so  ordned. 

MOUNT,  C.  J.,  and  FULLERTOSf,  CROW, 
and  HADLEY.  JJ.,  concur. 

ROOT,  J.,  having  been  of  counsel  for  in- 
terested parties,  took  no  part 


WILSON  et  al.  v.  WILSON  et  aL 

(Supreme  Court  of  Wasbiogton.   Sept  S,  1905.) 

1.  INFAKTS—  JnOQMERTS  — VACATION— FbAUD. 

Though  thne  was  fraud  practiced  by  the 
saccessfol  party  in  obtaioiDg  a  judgment  against 
infanta,  and  error  in  tlie  judgment,  the  infanta, 
not  having  made  application  within  the  time 
limited  by  Bollinger^  Ann.  Codes  &  St  5  5153, 
are  not  entitled  to  relief, 

[Bd.  Note. — For  cases  in  point  see  vot  27» 
Cent  Dig.  Infants,  |  317.] 

2.  Res  Judicata— Findihos. 

Proceedings  in  a  suit  are  not  les  Judicata ; 
there  having  been  merely  findings  ot  fact  and 
conclosions  of  law,  but  no  decree. 

IBid.  Note. — ^For  cases  In  point  voL  80, 
Cent  Dig.  JndgtoeDt  I  1021.] 

8.  AppkaXt-Habmliss  Bsbor. 

In  a  salt  to  vacate  the  decree  In  a  par^ 
tition  suit  and  the  decree  foreclosing  a  mort- 
gage, error  in  rejecting  evidence  to  show  fraud 
in  procuring  the  partition  decree  Is  liarmless; 
there  being  notbmg  to  authorise  vacation  of 
the  foiedosnre  decree^ 
4.  SuBBOOATioN— Loans  to  Pat  Debts. 

One  who,  after  partition  of  lands  of  an 
estate,  in  good  faith  loans  money  on  the  se- 
curity of  a  mortgage  of  the  lands  to  one  to 
whom  partition  was  made  to  pay  debts  the 
estate  which  were  a  liea  on  the  land,  is  en- 
titled to  subrogation  to  the  liens  of  the  creditors 
of  the  estate  on  the  mortgage  proving  invalid. 
6.  Same. 

Though  the  order  to  mortgage  lands  of  In- 
fants and  the  mortgage  given  by  their  guardian 
are  void,  one  who  in  good  faitli  loans  money 
on  the  faith  thereof,  which  is  used  to  pay  a 
valid  Hen  on  the  real  estate  paramount  to  the 
interests  of  the  infants,  preventing  an  imme- 
diate threatened  loss  of  the  land,  is  entitled 
to  subrogation  to  the  lien. 
6.  Infants— Sa'le  and  Mobtoaoe:  of  Lands. 

The  authority  given  by  Balliiuter's  Ann. 
Codes  &  St.  H  6411-6416,  6460-^6409,  to  order 
sale  of  an  infant's  real  estate,  includes  no  au- 
thority to  mortgage  it. 

(Ed.  Note. — For  cases  in  point,  see  voL  27, 
Cent  Dig.  Infants,  $  94.] 

Appeal  from  Superior  Court  Sp<riEane 
County; .  A.  G.  Eellam,  Judge  pro  tem. 

Action  by  Virginia  Wilson  and  another 
against  Frank  Wilson  and  others.  From  the 
Judgment,  plaintiffs  and  certain  detendanta 
appeal.  Affirmed. 

Barnes  &  Latimer  and  Scott  &  Rosslow 
(Alfred  M.  Craven  and  Joseph  Rosslow, 
of  counsel),  for  appellanto.  Wm.  T.  Stoll  and 
B.  B.  Adams,  for  respondents. 

CROW,  J.  Action  in  tlie  superior  court  of 
Spokane  county  by  appellants  Virginia  Wil- 
son and  Jobn  Wilson,  plaintiffs  below,  to 
vacate  three  certain  decrees  of  said  court — 
the  first  being  in  cause  No.  2,332,  a  partition 
proceeding;  the  second  in  cause  No.  10,073, 
a  foreclosure  suit;  and  the  third  In  cause 
No.  10,072,  also  a  foreclosure  suit 

In  their  petition  plalntlflFs  alleged:  That 
one  Virginia  Wilson  died  February  14,  188S, 
leaving  the  defendant  Charles  D.  Wilson,  her 
husband,  tbe  plaintiffs,  Virginia  Wilson  and 
John  Wilson,  and  the  defendauta  Frank  Wil- 
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son,  Ellen  A.  Wilson,  Charles  Wilson,  and 
Spray  Wilson,  ber  minor  children,  as  her 
only  heirs  at  law.  That  all  of  said  children 
were  then  nnder  14  years  of  age.  That  she 
had  executed  a  will  making  her  husband  her 
sole  legatee.  That  said  will  did  not  mention 
any  of  said  minor  children,  and  by  reason 
thereof  was  Told  as  to  them.  That  said 
Charles  D.  Wilson  caused  said  will  to  be 
probated,  took  possession  of  the  estate,  and 
proceeded  with  administration  thereof.  That 
said  Virginia  Wilson  died  seised  of  about 
$800  worth  of  personal  property  and  the  fol- 
lowing real  estate,  all  in  Spokane  county,  to 
wit:  The  west  half  of  lot  8  In  block  15  of 
the  original  town  of  Spokane  Falls,  now 
Spokane,  known  and  hereinafter  referred  to 
as  the  "Main  street  property";  lots  1,  2,  and 
3  in  block  14  of  Post's  addition  to  Spokane, 
known  and  hereinafter  referred  to  as  the 
"Falls  View  property";  and  also  320  acres 
of  land  In  section  13,  township  26  N.,  R.  42 
E.  W.  M.,  known  and  hereinafter  referred  to 
as  "land" — all  being  separate  property  of 
said  decedent.  That  on  April  8,  1902,  plain- 
tiff Virginia  Wilson  became  18  years  of  age, 
and  on  October  26,  1902,  plaintiff  John  Wil- 
son became  21  years  of  age;  this  action  be- 
ing commenced  within  one  year  thereafter. 
That  the  defendant  Spray  Wilson  was  an  in- 
fant 16  years  of  age.  That  during  said  ad- 
ministration said  Charles  D.  Wilson  acted 
as  guardian  of  all  of  the  said  children.  That 
afterwards,  and  before  said  administration 
was  completed,  to  wit,  on  September  22,  1901, 
said  Charles  D.  Wilson,  In  his  own  proper 
person  only,  instituted  In  the  superior  court 
of  ^okane  county  cause  No.  2,332,  herein- 
after styled  the  "partition  proceedings," 
wherein  he  was  plaintiff,  and  all  said  chil- 
dren, Frank,  Ellen  A.,  Charles,  John,  Vir- 
ginia, and  Spray  Wilson,  were  defendants, 
praying  partition  of  all  real  estate  of  said 
decedent.  That  at  said  time  no  account  had 
been  made  by  said  Charles  D.  Wilson  as 
executor.  That  the  debts  of  said  estate 
amounted  to  $7,000,  and  that  no  real  estate 
had  been  sold  to  pay  the  same.  That  on 
January  21, 1892,  an  order  was  made  appoint- 
ing referees  to  appraise  and  partition  said 
real  estate.  That  a  partition  was  afterwards 
made  and  confirmed,  whereby  said  Falls 
View  property  was  allotted  to  said  Charles 
D.  Wilson,  and  the  remainder  of  said  real 
estate,  to  wit,  the  Main  street  property  and 
land,  were  allotted  to  said  minor  children. 
That  at  the  time  of  commencing  said  parti- 
tion proceedings,  and  prior  thereto,  said 
Charles  D.  Wilson,  as  executor,  had  col- 
lected more  than  $13,000  rents  and  proQts 
from  said  estate,  which  he  had  failed  to  ac- 
count for,  but  converted  to  his  own  use. 
That  there  was  sutRcIent  estate  to  have  paid 
all  debts  and  leave  $40,000.  That  said  Charles 
D.  Wilson,  well  knowing  that  In  an  account- 
ing the  rents  and  profits  received  by  him 
would  be  set  off  against  his  dlstrlbntiTe 


share  and  leave  him  practically  nothing,  took 
advantage  of  his  position  of  trust  as  such 
executor,  and,  with  the  intent  of  defrauding 
said  minors  of  their  share  of  said  estate  and 
of  securing  in  his  own  name  the  sole  title 
to  said  Falls  View  property,  brought  said 
action  In  partition,  and  In  bis  complaint 
therein  fraudulently  and  falsely  alleged  that 
all  of  said  real  estate  was  community  prop- 
erty; that  its  Income  did  not  exceed  $1,000 
per  annum,  and  had  not  been  sufficient  to 
support  himself  and  said  minor  children; 
that  he  had  no  money  with  which  to  satis- 
fy a  certain  mortgage  debt  of  $1,600  and  In- 
terest upon  the  Main  street  property,  which 
had  been  foreclosed;  that  he  had  from  time 
to  time.  In  said  probate  proceedings,  obtained 
orders  to  sell  sufficient  of  said  real  estate  to 
pay  debts,  hot  had  been  unable  to  mate 
any  sales. 

Plaintiffs  further  alleged  that  In  fact  the 
income  from  said  estate  had  been  $3,000  per 
annum,  more  than  sufficient  to  pay  all  debts; 
that  said  executor  had  never  made  any  bona 
fide  attempt  to  sell  any  of  said  real  estate 
under  the  orders  of  said  court  in  said  pro- 
bate proceedings;  that  in  pursuance  of  his 
said  fraudulent  intent  said  Charles  D.  Wil- 
son in  said  partition  proceedings  studiously 
avoided  any  showing  as  to  the  precise  con- 
dition of  his  accounts  as  executor;  that  said 
Charles  D.  Wilson,  while  acting  as  guardian 
of  said  minors,  never  filed  any  bond,  except 
one  of  $500,  the  sureties  on  which  were  in- 
solvent; that  his  executor's  bond  was  only 
for  $4,800;  that  said  bonds  were  grossly  In- 
adequate; that  in  said  partition  proceedings 
one  R.  C.  Hall  was  appointed  to  take  testi- 
mony; that  testimony  taken  before  said  Hall 
was  filed  with  the  clerk  of  said  conrt  on 
January  19,  1892,  but  that  no  order  appoint- 
ing said  Hall  was  ever  entered  prior  to  Jan- 
uary 21,  1892;  that  no  order  appointing  a 
guardian  ad  litem  was  ever  entered  prior 
to  Janxiary  21,  1892,  on  which  date  the  court, 
relying  upon  the  testimony  taken  by  said 
Hall  and  upon  his  report,  and  Ignorant  of  the 
true  facts,  being  deceived  by  the  conduct  of 
the  said  Charles  D.  Wilson,  did  enter  an  in- 
terlocutory decree  directing  partition  and  ap- 
pointing referees;  that  the  court  was  without 
jurisdiction  to  make  said  decree;  that  no  ob- 
jections were  made  to  said  report  or  decree 
by  the  guardian  ad  litem;  that  the  referees 
appointed  were  intimate  friends  of  said 
Charles  D.  Wilson,  acting  under  his  influence 
and  suggestions;  that  they  had  no  knowl- 
edge of  real  estate  values;  that  they  took  no 
evidence;  that  they  exercised  no  Judgment, 
but  guessed  at  values,  placing  the  value  on 
said  Charles  D.  Wilson's  portion  of  said  land 
at  $in,000,  and  on  the  share  allotted  to  said 
minors  at  $14,000;  that  said  partition  was 
grossly  unequal  and  unjust;  that  the  said 
Falls  View  property,  being  the  property  al- 
lotted to  Bald  Charles  D.  Wilson,  was  then 
worth  $35,000,  and  was  tiien  cmly  Incambered 
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hy  a  mortgage  of  $1,400;  that  said  land  al- 
lotted to  said  minors  was  Incumbered  by  a 
mortgage  of  $1,100.  wlXh  interest,  wklle  said 
Main  street  property,  also  allotted  to  said 
minors,  had  already  been  sold  under  mort- 
gage foreclosure  on  February  7,  ISOl,  and 
that  the  equity  in  all  the  property  allotted  to 
said  minors  was  worth  not  to  exceed  $1,100; 
that  the  court,  Ignorant  of  the  fraudulent 
conduct  of  Charles  I>.  Wilson  and  fbe  unfair 
partition  of  said  referees,  and  influenced 
therehy,  and  also  hy  the  fact  that  but  a  short 
time  would  elapse  before  the  expiration  of 
the  period  of  redemption  from  said  fore- 
closure sale  of  said  Main  street  proi>erty,  did 
on  January  2G,  1S02,  enter  a  final  decree  o£ 
partition,  and  in  so  doing  allotted  to  said 
minors  said  Main  street  pn^rty  and  land', 
and  allotted  to  said  Charles  D.  Wilson  said 
Falls  View  property;  that  In  said  decree  said 
court  directed  that  one  half  of  the  Indebted- 
ness said  estate  be  made  a  Hen  upon  land 
allotted  to  said  Charles  D.  Wilson,  and  the 
Other  half  upon,  the  lands  allotted  to  said 
minors^  and  also  decreed  that  said  Charles 
D.  Wilson,  as  gnardlan  of  said  minors,  be 
authorised  and  empowered  to  mortgage  the 
whole  or  any  part  of  the  real  ratate  allotted 
to  said  mliuirs,  for  the  purpose  of  raising 
suffidrat  funds  to  pay  oCF  and  discharge  one- 
half  of  the  Indebtedness  of  said  estate,  less 
$1,000.  the  difference  In  Talue  of  the  lands 
partitioned  to  said  Charles  D.  Wilson  and 
said  minors;  that  sabsequently,  on  March  21, 
1892,  said  Charles  D.  Wilson,  assuming  to  be 
the  owner  of  said  Falls  View  property,  exe- 
cuted a  mortgage  thereon  for  $7,000,  and  as 
gnudian  of  said  minors  also  executed  a  sepa- 
rate mortgage  on  said  Main  street  property 
for  $3,000;  that  said  mortgages  were  made 
to  Rogers  and  Boberson.  agents  for  the  de- 
f  «idant  Watson  Hubbard,  and  were  hy  them 
Immediately  assigned  to  said  Hubbard. 

The  petition  herein  further  alleged  that  on 
or  about  September  25.  18&S,  the  satd  Hub- 
bard commenced  two  separate  foreclosure 
actions  In  the  superior  court  of  Spokane 
county — one  being  cause  No.  10.073^  on  said 
$7,000  mortgage,  executed  by  said  Charles  D. 
Wilson  In  his  own  rlgbt,  and  the  other  being 
cause  Na  10,072  on  said  $3,000  mortgage, 
executed  by  said  Charles  D.  Wilson  as  guard- 
Ian;  that  at  the  time  of  the  commencemeiit 
of  said  actions  the  plalntlfFs  herein  were  un- 
der the  age  of  14  years,  and  they  were  not 
served  with  process  therein;  that  in  cause 
No.  10.073,  to  foreclose  said  mortgage  of 
$7,000,  all  of  said  minors,  beli^  made  defend- 
ants, appeared  by  their  guardian  ad  litem, 
and.  answering,  disclaimed  any  interest  in 
the  Falls  View  property  subsequent  to  said 
mortgage,  but  claimed  prior  and  paramount 
adverse  title,  and  asked  to  be  dismissed; 
that  after  trial  upon  the  Issues  found,  and 
before  entry  of  final  decree,  the  said  superior 
court  In  said  cause  Xo.  10,073  permitted  said 
Hubbard  to  file  a  second  amended  complaint 


to  correspond  with  the  facts  proven  upon  tiit- 
heariug;  tliat  In  said  second  amended  com- 
plaint said  Hubbard  in  substance  alleged 
that  the  proceeds  of  the  loan  made  by  him 
to  the  said  Charles  D.  Wilson  upon  said 
mortgage  were  applied  in  payment  of  a  prior 
mortgage  lien  upon  said  Falls  View  prop- 
erty, and  also  other  debts  of  the  estate  of 
said  Virginia  Wilson,  deceased  (which,  bow- 
ever,  did  not  include  the  foreclosed  mortage 
on  said  Main  street  property),  and  asked  to 
be  subrogated  1»  the  rights  of  the  former 
holders  of  said  liens  against  said  estate;  that 
thereupon  a  decree  of  foreclosnre  vas  en- 
tered, and  from  the  findings  of  fact,  conclu- 
sions of  law.  and  said  decree,  It  appears  that 
the  oourt  found  and  adjudged  said  Hub- 
bard to  be  entitled  to  such  subrogation;  that 
afterwards  at  a  sheriffs  sale  said  real  estate 
was  purchased  by  said  Hubbard,  who  after- 
wards obtained  a  sherllTs  deed,  and  now  has 
possession  of  said  Falls  View  property  claim- 
ing title  thereto.  Said  petition  further  al- 
leged that  In  said  cause  No.  10,072  said  Hub- 
bard foreclosed  upon  the  Main  street  prop- 
erty  said  mortgage  executed  by  Charles  D. 
WUson.  as  guardian,  but  failed  to  allege  the 
fact,  shown  by  the  record,  that  in  said  cause 
10,072  said  Hubbard  amended  his  complaint, 
pleading  his  equltatde  right  to  be  subrogated 
to  the  prior  foreclosed  mortgage  <m  said 
Main  street  property,  which  was  paid  with 
the  money  Ifumed  by  blm,  but  for  some  un- 
explained reason  a  copy  of  his  amended  com- 
plaint Is  attached  to  plalntlfCs*  petitlcm  here- 
in as  an  exhibit.  Plaintiffs,  however,  do  al- 
lege sale  of  said  Main  street  property  under 
said  foreclosure  proceedings  and  a  purcliase 
thereof  by  respondent  Hubbard,  who  now 
holds  possession  and  claims  title. 

Fialntilfs  asked  the  court  to  vacate  the 
final  decree  In  said  partition  proceedings  for 
(1)  want  of  jurisdiction  in  said  court  to  make 
said  partition:  (2)  fraud  upon  the  part  of 
said  Charles  D.  Wilson  in  obtaining  an  un- 
fair partition;  and  (Sj  error  claimed.  They 
also  asked  the  court  to  varate  the  foreclo- 
sure proceedings  In  said  causes  No.  10.073 
and  10.072  for  error  claimed. 

The  defendant  Spray  Wilson,  a  minor,  ap- 
peared by  her  guardian  ad  litem  properly  ap- 
pointed, and  answered,  asking  that  her  inter- 
ests be  protected.  The  defendant  Watson 
Hubbard  answered,  and  for  affirmative  de- 
fense alleged  that  some  time  In  1800  Frank 
Wilson  and  Ellen  A.  Wilson,  defendants 
herein,  'Vlthin  12  months  after  they  had  sev- 
erally arrived  at  the  age  of  majority,  com- 
menced cause  No.  10,049  In  the  superior  court 
of  Spokane  county  against  the  defendants 
Charles  D.  W^ilson  and  Charles  Wilson,  and 
against  the  said  John  Wilson  and  VIrgtnfa 
Wilson,  plaintiffs  herein,  who  were  defend- 
ants in  said  action,  and  against  said  Spray 
Wilson  and  Watson  Hubbard,  defendants 
herein,  to  vacate  said  partition  decree,  and 
in  tb^  complaint  in  substance  allied  the 


Digitized  by  Google 


WILSON  WILSON. 


X57 


Identfca)  facts  alleged  and  set  /ortb  la  the 
petition  bereio;  that  In  said  action  the  plain- 
tiffs herein,  John  WUson  and  Virginia  Wll- 
aon,  being  dnly  aerved  with  proceas,  appear- 
ed by  their  gnardlan  ad  litem  duly  appointed; 
that  said  defendant  Watson  Hnbbard  also 
appeared  and  resisted  said  action;  that  on 
trial  evidence  was  introduced  on  both  sides, 
a  complete  hearing  had,  and  the  court  made 
findings  of  fact  and  conclusions  of  law  upon 
the  Issues  Joined  In  favor  of  said  Hubbard — 
said  conclusions  of  law  being  (1)  that  said 
partition  decree  soogbt  to  be  set  aside  should 
be  in  all  respects  confirmed  and  approved; 
(2)  that  the  plaintiffs  take  nothing  in  said 
action;  (3)  that  the  said  Watwn  Hubbard 
recover  bis  coats. 

The  answer  of  said  Wataon  Hnbbard  falls 
to  allege,  nor  does  It  appear,  that  any  final 
decree  was  ever  entered  upon  said  findings 
of  fact  and  conclusions  of  law,  which  are 
here  pleaded  by  him  as  res  Judicata.  Xn  his 
answn-  said  Hubbard  also  pleaded  said  fore- 
closure proceedings  In  cause  10,073  of  said 
mortgage  executed  1^  said  Charles  D.  Wil- 
son on  said  Falls  View  property,  setting 
Axtb  at  length  his  second  amended  «Hn- 
plalnt,  in  which  he  Invoked  the  equitable 
doctrine  of  subrogation,  together  with  the 
findings  of  tact,  conclnslfflu  of  law,  and  de- 
cree of  the  court  sustaining  said  claim  to 
subrogation.  He  also  pleaded  the  fcureclo- 
snre  proceedings  in  cause  No.  10,0^  on  said 
mortgage  executed  by  said  Charles  D.  Wil- 
son as  guardian,  and  the  sale  thereunder. 
He  pleaded  his  amended  complaint  In  said 
action,  which  alleged  his  equitable  right  of 
subrogation  to  said  prior  f(H«closed  mortgage 
paid  by  the  ^xiceeds  of  bis  loan,  and  also 
set  forth  at  length  the  findings  of  fact,  con- 
clusions of  law,  and  decree  entered  by  the 
trial  court  sustaining  such  plea  of  subroga- 
tI<Ma.  He  also  claimed  both  of  said  forecio- 
sares  to  be  res  Judicata. 

The  defendant  Charles  Wilson  filed  an  an- 
swer In  which  be  admitted  the  auctions 
ot  the  petition,  and  by  way  of  ooss-petltlon 
effirmatlTeiy  pleaded  In  substance  the  same 
facts  alleged  In  the  original  petition,  and  ask- 
ed the  same  relief  demanded  by  plaintiffs. 
Fnnn  his  answer  it  appears  that  be  attained 
the  age  of  majority  on  M«y  6,  1001,  more 
than  12  months  prior  to  the  commencement 
of  this  action. 

The  defendants  Frank  Wilson  and  Bllen  A. 
Wilson  also  filed  an  answer,  admitting  the 
allegations  of  the  petition  and  also  of  the 
cross-petition  of  the  defendant  Charles  Wil- 
son, and  prayed  for  the  same  relief  demand- 
ed by  plaintiffs. 

Trial  was  hnd  upon  those  pleadings.  Flnd- 
Ingu  of  fact  nud  conclusious  of  law  were 
made,  niul  n  final  decree  was  entered  refus- 
inj?  to  vacate  any  of  said  Judgments,  and 
nllirmatlTely  quieting  the  title  of  the  de- 
fendant Watson  Hubbard  to  all  real  estate 
upon  which  be  bad  made  foreclosnrs;  From 


sold  final  Judgment  this  oppeal  has  been 
taken  by  the  plaintiffs  Virginia  WUson  and 
John  WIlBon,  the  defendants  Frank  Wilson, 
EHlen  A.  WUson,  and  Charles  Wilson,  and 
by  the  defendant  Spray  Wilson  by  her 
guardian  ad  Utem. 

The  above,  although  quite  lengthy,  con- 
tains only  a  portion  of  the  many  complicated 
facts  and  Issues  herein,  but  la  sufficient  for 
a  discussion  of  the  principles  Involved.  Ap- 
pellants are  proceeding  under  sections  5153 
and  5156  of  <diapter  17,  Ballinger's  Ann. 
Codes  &  Bt  relative  to  the  vacation  and 
I  modification  of  Judgments.   Section  5153  pro- 
I  vldes  that  "the  superior  court  In  which  a 
!  judgment  has  been  rendered,  or  by  which  or 
I  the  Judge  of  which  a  final  order  has  been 
I  made,  shall  have  power,  after  the  term 
I  [time]  at  which  such  Judgment  or  order  was 
I  made,  to  vacate  or  modify  such  Judgment  <Nr 
1  order:    •    ♦   *    (4)  For  fraud  practiced  by 
I  the  succesBful  par^  In  obtaining  the  Judg- 
!  ment  or  order;    •    •    •    (8)  for  error  In  a 
I  Judgment  shown  by  a  minor,  within  twelve 
!  mouths  after  arriving  at  full  age."  Section 
j  5156  provides  that  "the  proceedings  to  ob- 
I  tain  the  benefit  of  subdivisions  2,  3,  4,  5,  0, 
and  7  of  section  5153  shall  be  by  petition 
I  verified  by  affidavit,  setting  forth  the  Judg- 
j  ment  or  order,  the  facts  or  errors  constltut- 
Ing  a  cause  to  vacate  or  modify  It,  and  If  the 
party  Is  a  defendant,  the  facts  constituting  a 
defense  to  the  action;  and  such  proceedings 
must  be  commenced  within  one  year  after 
the  Judgment  or  order  was  made,  unless  the 
party  entltied  thereto  be  a  minor  or  person 
of  unsound  mind,  and  then  within  one  year 
from  the  removal  of  such  disability."  Under 
these  sections  ai^ellants  contend  that^  hav- 
ing commenced  this  action  vrltbln  one  year 
after  attaining  majority,  they  are  entitled  to 
attack  sold  original  Judgments,  firat,  for 
fraud  practiced  by  the  successful  party  in 
obtaining  the  same,  and,  second,  for  error 
shown. 

It  is  alleged  by  appellants  that  tbey  were 
not  served  with  process  in  any  one  of  said 
actions,  while  reqiondent  Hubbard  alleged 
they  were  properly  served,  and  were  repre- 
sented by  guardian  ad  litem.  Upon  this  is- 
sue we  must  from  examination  of  the  record 
sustain  respondent's  ctmtentlon.  A  Judgment 
entered  against  a  minor  upon  proper  service 
Is  not  void,  but  voidable  only,  and,  unless 
attacked  within  the  proper  period  after  the 
disability  of  infancy  has  ceased  to  exist,  con- 
tinues to  be  as  valid  as  though  rendered 
against  persons  under  no  disability  whatever. 
Eromer  v.  Friday,  10  Wash.  621,  38  Pac.  229, 
32  L.  B.  A.  671;  1  Danlell's  Gbancery  Pr. 
(6th  Am.  Ed.)  (  161;  Black  on  Judgments 
<2d  Ed.)  i  193;  Porter  v.  Boblnson,  13  Am. 
Dec.  163  and  note;  Joyce  t.  McAvoy,  31 
Cal.  274,  89  Am.  Dec.  172;  Harrison  v.  Wall- 
ton's  Ex*r  (Va.)  30  S.  E.  872,  41  L.  B.  A.  703. 
C4  Am.  St  Rep.  830;  Robertson  t.  Blair  (S. 
G.)  31  8.  m  11,  76  Am.  St  Rep.  543.  Upon 
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attaining  majorl^,  and  within  the  time  limit' 
ed.  either  by  the  nilea  of  common  ixw  or 
stAtnte.  aucb  minora  may  attack  any  anch 
Judgment  for  fraad  or  error  tibown.  In  this 
state  statntoiy  relief  la  afforded,  aa  aald  aeo- 
tions  5153  and  0156  sec  are  to  appellants  here- 
la  one  year  after  comln?  of  age  within  whicb, 
by  proper  proceedlugs  and  upon  proper  show- 
ing and  allegBti(mB,  thej*  may  attack  aald 
Judgments  for  frand  or  for  error  shown. 
Morrison  t.  Morrison,  25  Wash.  408^  US  Pac. 
779;  Ball  t.  Clothier,  34  Wash.  289^  75  Pac 
1009.  Frand  snfflclent  to  authorise  such  an 
attack  must  clearly  appear  from  the  allega- 
tions of  the  petition  for  vacation,  sbowii^. 
not  only  that  such  fniud  eslBted.  bat  also 
that  the  court  was  Influenced  and  deeelTed 
thereby,  and  Induced  to  enter  a  Judgment  or 
decree  prejudicial  to  the  Interata  of  said  In- 
fanta. Where  It  Is  sought  to  vacate  a  de- 
cree on  the  ground  of  error  shown,  said  error 
must  be  prejudicial,  must  clearly  appear  up- 
on the  face  of  the  record  In  the  original  pro- 
ceedings, and  must  be  such  error  as  would 
have  entitled  the  minor  to  a  reversal  of  said 
decree  or  Judgment  upon  appeal,  had  he 
been  under  no  disability  at  the  time  of  Ita 
entry  and  In  a  position  to  prosecute  such  ap- 
peal. Webster  r.  Page,  64  Iowa,  461,  6  N. 
W.  716. 

Keeping  these  principles  in  mind,  It  be- 
comes necessary  to  examine  the  pleadings, 
records,  and  proceedings  herein,  and  ascer- 
tain what  rtilef,  if  any,  appellants  are  en- 
titled to  receive.  Appellant  Cbaries  Wilson 
Is  entitled  to  no  relief,  because  he  made  no 
application  therefor  within  the  time  provided 
by  law.  For  the  same  reason  the  appellants 
Frank  Wilson  and  Ellen  A.  Wilson  cannot 
recover,  not  having  assailed  said  foreclosure 
decrees.  As  to  said  ai^llants  the  Judgment 
of  the  superior  court  should  be  in  any  event 
affirmed.  Wolfennan  v.  Bell,  8  Wash.  140, 
30  Pac.  603;  Hill  v.  IJowman,  15  Wash.  503, 
46  Pac.  1042;  Eisenmenger  v.  Murphy  (Minn.) 
43  N.  W.  784,  18  Am.  St  Rep.  493. 

Respondent  Watson  Hubbard,  as  above 
stated,  has  pleaded  the  proceedings  in  said 
cause  No.  10,049,  Instituted  by  Frank  Wilson 
and  Ellen  A.  Wilson  to  vacate  said  partition 
decree,  alleging  the  same  to  be  res  Judicata 
as  against  all  the  appellants,  on  the  theory 
that  they  were  all  served  with  process  there- 
in, and  appeared  and  contested  said  action 
by  their  guardian  ad  litem.  The  record  In 
said  cause  shows  tbat  findings  of  fact  and 
conclusions  of  law  were  made,  which  would 
have  entitled  respondent  Hubbard  to  a  de- 
cree in  his  favor,  but  no  final  decree  was 
entered.  In  the  absence  thereof,  said  find- 
ings of  fact  and  conclusions  of  law  are  not 
res  Judicata.  "The  weight  of  authority  sup- 
ports the  view  that  It  Is  not  the  finding  of 
the  coturt  or  the  rei-dict  of  the  Jury  rendered 
in  an  action  that  concludes  the  parties  In 
subsequent  litigation,  but  the  Judgment  en- 
tered thereon;  for  the  verdict*  when  ren- 


dered. Is  nnder  the  control  of  the  court  In 
which  the  actkm  waa  tried,  and  may  be  set 
aside  for  good  reasona,  and  b«ioe  It  la  neoea- 
sary,  in  wder  to  support  the  plea  of  res 
Judicata,  that  a  Judgment,  decree,  or  final 
order  sbould  have  been  actually  rendered  and 
entered  in  the  prior  action  or  snlt."  24  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  792;  ChUd 
V.  Morgan,  01  Minn.  116,  52  N.  W.  1127. 
Having  made  these  Abservadona,  we  will  now 
proceed  to  consider  irtiat  right,  if  any,  ajf- 
pellants  Virginia  and  Wilson,  plalntiffa 
below,  and  wpellant  S^iray  Wilson*  saSnor 
defendant  bHow,  liave  to  relleC  ber^n.  and  in 
so  Aolng  will  separately  discuss  said  three 
original  Judgments  aaaalled  by  tbem. 

L  As  to  the  partition  decree:  It  appears 
that  upm  the  trial  of  this  action  fai  the  court 
below  the  appelUmte  offered  oral  erldeooe 
tending  to  prove  the  variou  chargea  of  fraud 
contained  in  their  petition,  and  also  irflered 
certain  record  evidence  tending  to  show  tbat 
the  real  estate  of  which  their  mother  died 
seised  waa  her  separate  property.  13iese  of- 
fers being  rejected,  appellants  assigB  error. 
We  think  appellants'  petition  aa  to  0ie  final 
decree  In  said  partition  prooeedii^  atated 
a  cause  of  action,  and  tbat  auffldrait  fraud 
was  alleged  ther^  to  have  autboiaed  the 
admission  of  the  evidence  i^ered,  bad  no 
litigation  occurred  subsequent  to  said  parti- 
tion decree  to  so  change  the  situation  aa  to 
cause  said  evidence  to  become  Immaterial. 
Appellants  contend  they  are  entitled  to  a  va- 
cation of  said  partition  decree  by  reason  of 
(1)  fraud  alleged;  (2)  want  of  Jurladlcticm; 
(3)  error  shown.  The  allegations  of  their 
petition  clearly  show  fraud.  We  think,  bow- 
ever,  the  court  had  Jurisdiction  to  enter  said 
decree;  said  cause  No.  2,332  being  an  action 
in  partition,  and  no  creditors  of  tiie  estate 
of  said  decedent  ai^earlng  or  objecting.  As 
to  the  third  proposition,  for  the  reasons  here- 
inafter stated,  we  do  not  deem  it  necessary 
to  discuss  the  question  whether  error  baa 
been  shown  upon  the  record.  No  possible 
benefit  could  inure  to  appellants  from  a  vaca- 
tion of  said  partition  decree,  unless  upon  a 
rehearing  of  said  cause  they  could  secure 
some  tangible  beneficial  relief  not  now  en- 
Joyed  by  them.  For  reasons  hereinafter 
stated,  however,  we  hold  that  neither  one  of 
said  foreclosure  decrees  can  be  vacated. 
This  being  true,  an  order  vacating  the  parti- 
tion decree  would  not,  upon  a  retridl  of  the 
partition  action,  enable  appellants  to  secure 
any  additional  property  or  benefit  therein,  as 
all  tbe  real  estate  claimed  to  have  been  un- 
justly allotted  to  Charles  D.  Wfl-son,  and 
also  said  Main  street  property  have  been 
forever  lost  to  the  estate,  leaving  only  the 
farm  land  which  has  been  allotted  to  said 
minors,  and  which,  so  far  as  this  record 
shows,  they  still  have.  It  would  certainly  be 
an  Idle  proceeding  to  now  vacate  said  decree 
for  fraud  or  error.  Under  these  circumstan- 
ces we  think  the  trial  Judge,  In  sustftlnlng 
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on  objection  to  the  offer  of  said  CTldence,  did 
not  commit  prejudicial  error,  nor  did  be  err 
in  refusing  to  vacate  said  partition  decree. 

2.  As  to  the  foreclosure  In  cause  'So.  -10,- 
073,  of  the  mortgage  executed  hj  Charles  D. 
Wilson  In  bis  own  proper  person:  Appel- 
lants In  attacking  said  decree  have  not  made 
any  allegations  sufficient  to  sbow  fraud  upon 
the  port  of  respondent  Watson  Hubbard  In 
talcing  or  foreclosing  said  mortgage.  It  ap- 
pears tbat,  -when  he  took  said  mortgage,  said 
Cbarlea  D.  Wilson  professed  to  execute  tbe 
same  in  bis  own  right,  and  under  said  parti- 
tion proceedings  had  apparent  record  title 
to  and  possession  of  tbe  real  estate  involTed. 
Bespondent  Hubbard  took  said  mortgage  ia 
good  faith,  paying  a  valuable  couslderation 
therefor.  It  Is  true  that  In  said  foreclosmre 
action  respondent  Hubbard,  being  plaintiff 
therein,  made  all  said  minor  heirs  defend- 
ants, who,  being  served  with  process,  appear^ 
ed  guardian  ad  litem,  pleaded  x>aramount 
title,  and  asked  to  be  dismissed.  Under  an 
order  of  the  court,  however,  properly  obtain- 
ed, said  Hubbard  amended  his  cbmplaint, 
alleging  his  equitable  right  to  be  subrogated 
to  the  liens  of  creditors  of  said  Virginia  Wil- 
son, deceased,  for  debts  paid  with  money 
loaned  by  said  respondent  Hubbard  to  said 
Charles  D.  Wilson  on  the  faltb  of  said  mort- 
gage. One  who  in  good  faltb  lends  money 
which  Is  actually  used  to  pay  debts  of  an 
estate,  under  an  agreement  that  be  shall 
have  security  upon  the  estate,  and  In  pursu- 
ance of  said  agreement  takes  a  mortgage  for 
bis  security,  which  proves  Invalid,  will  be 
subrogated  to  tbe  benefit  of  the  Hens  held  by 
the  creditors  of  said  estate  who  were  paid 
with  bis  money.  Sheldon  on  Subrogation,  8 
8;  Detroit,  etc.,  Co.  v.  Aspinall.  48  Mich. 
238,  12  N.  W.  214;  Crippen  v.  Chappel.  35 
Kan.  405, 11  Pac.  453,  57  Am.  Rep.  187;  Lock- 
wood  T.  Bassett,  49  Mich.  546,  14  N.  W.  492; 
Wyman  v.  Johnson,  68  Ark.  869,  59  S.  W. 
250;  DeConcilllo  v.  Brownrigg,  51  N.  J.  Eq. 
532,  25  Atl.  383;  Arlington  State  Bank  v. 
Paulsen,  57  Neb.  710,  78  N.  W.  303.  In  his 
second  amended  compiaiot  respondent  Wat- 
son Hubbard  alleged  that  the  money  loaned 
by  him  upon  tbe  faith  of  said  mortgage  se- 
curity had  been  actually  used  by  said  Charles 
D.  Wilson  to  discharge  debts  of  said  estate, 
and  the  trial  court  made  flndlngs  of  fact 
upon  said  allegation  in  favor  of  said  respond- 
ent, thereby  subrogating  him  to  tbe  liens  of 
said  creditors,  and  affording  bim  equitable 
relief  to  which  be  was  entitled.  In  this  the 
trial  court  did  equity.  Bespondent  Hubbard 
was  thereby  equitably  subrogated  to  liens 
which  were  prior  to  any  Interests  of  said 
minor  heirs,  who,  as  against  such  prior  liens, 
could  not  successfully  plead  paramount  title. 
Respondent  Hubbard,  in  making  said  loan, 
-was  not  a  mere  volunteer,  making  payment 
of  tbe  debts  of  said  decedent  In  such  a  man- 
ner as  to  deprive  him  of  the  right  of  subrc^a- 
tiiM,  We  are  unable  to  find  any  fraud  al- 


leged, or  error  apparent,  on  the  record  In  said 
foreclosure  cause  No.  10,073.  which  would 
entitle  appellants  to  a  vacation  of  tbe  de- 
cree therein. 

3.  As  to  the  foreclosure  In  cause  No.  10,- 
072  of  the  mortgage  executed  by  Charles  D. 
Wilson  as  guardian:  This  foreclosure  action 
was  finally  tried  upon  an  amended  complaint. 
In  which  said  Hubbard  pleaded  the  fact  of 
a  former  mortgage  executed  by  said  Virginia 
Wilson,  mother  of  said  minors,  its  foreclo- 
sure, and  the  redemption  of  the  real  estate 
therefrom  with  the  Identical  money  loaned 
to  said  guardian  by  said  Hubbard.  The  or- 
der of  the  court  authorizing  the  execution 
of  said  mortgage  was  also  pleaded.  In  fact, 
said  respondent  Hubbard  In  said  amended 
complaint  pleaded  facts  which,  beyond  ques- 
tion, entitled  him  to  tbe  benefit  of  the  equi- 
table doctrine  of  subrogation;  and  the  trial 
court  made  findings  on  all  of  said  facts  In 
favor  of  said  Hubbard,  and  entered  an  equi- 
table decree  thereon.  Appellants,  however, 
claim  the  order  of  the  trial  court  in  the  parti- 
tion proceedings  authorizing  said  mortgage 
was  void,  and  that  it  was  error  to  order  Its 
foreclosure.  "It  seems  to  t>e  a  doctrine  sus- 
tained by  a  preponderance  of  authority  that 
a  court  of  equity  has  no  power,  as  a  part  of 
Its  Jurisdiction  over  Infants,  to  order  a  sale 
of  tbe  Infants'  real  estate  for  purposes  of 
maintenance,  education,  or  investment."  3 
Pomeroy,  Equity  Jurisprudence,  S  1309;  Bog- 
era  T.  DIU,  6  Hill,  415;  Trutch  v.  Bunnell 
(Or.)  4  Pac.  588,  50  Am.  Rep.  4SC;  Hoyt  v. 
Jaques,  129  Mass.  286.  If,  in  absence  f>t 
statutory  authority,  a  court  of  equity  has  n« 
power  to  order  a  sale  of  an  infant's  real  es^ 
tate,  certainly  it  could  not  authorize  a  guard- 
Ian  to  mortgage  the  same. 

Counsel  for  respondent  Hubbard  contend 
that  under  the  circumstances  shown  here  a 
court  of  equity  has  inherent  power  to  author- 
ize snld  mortgage  to  secure  the  preservation 
of  tbe  estate  of  said  minors  from  Imminent 
loss,  and  In  support  of  such  contention  cite 
with  much  confidence  the  case  of  Northwest- 
ern Guaranty  Loan  Company  v.  Smith,  38 
Pac.  225,  15  Mont.  101,  48  Am.  St.  Rep.  662. 
It  Is  true  tbat  said  case  substantially  an- 
nounces tbe  doctrine  contended  for;  the  syl- 
labus In  the  official  report  reading  as  follows: 
"The  absence  of  a  statute  authorizing  a 
guardian  to  mortgage  bis  ward's  real  estate 
does  not  render  void  a  mortgage  given  by  a 
guardian  under  an  order  of  the  district  court 
by  which  no  new  debt  Is  created,  but  merely 
an  exchange  of  one  creditor  for  another  Is 
effected  and  an  advantageous  extension  of 
time  and  reduction  of  Interest  secured."  An 
examination  of  the  statement  of  the  case 
made  by  the  learned  Judge  who  delivered  the 
opinion  will  show  said  action  was  Instituted 
to  foreclose  a  mortgage  executed  by  a  guard- 
ian under  an  order  of  court.  The  complaint 
in  foreclosure  not  only  pleaded  said  mort- 
gage and  its  blstory^  but  also  fully  alleged 
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facts  showlDg  the  holder  thereof  to  hare 
loaned  funds  which  were  used  by  the  guard- 
ian to  pay  a  previous  valid  mortgage  on  the 
same  real  estate,  for  no  greater  sum,  upon 
which  Immediate  foreclosure  was  threatened, 
thereby  preserving  the  estate  of  the  ward, 
temporarily  at  least,  from  absolute  loss.  We 
think  said  facts  entitled  the  plaintiff  to  the 
benefit  of  the  equitable  doctrine  of  subro- 
gation which  we  have  heretofore  discussed. 
Respondent  Hubbard  was  undoubtedly  en- 
titled to  the  same  equities  In  said  cause  No. 
10,072.  We  do  not  think,  however,  that  the 
facts  pleaded  in  the  Montana  case  warranted 
the  doctrine  there  implied  to  the  effect  that 
the  court,  In  the  absence  of  statute,  had  au- 
thority to  order  the  execution  of  said  mort- 
gage. In  said  Montana  case  the  mortgage 
was  authorized  in  an  action  instituted  for 
the  sole  purpose  of  obtaining  such  order, 
while  here  the  order  was  entered  in  an  ac- 
tion In  which  said  Charles  D.  Wilson  as 
guardian  of  said  minor  was  not  even  a  party. 
In  a  most  Irregular  and  erroneous  manner, 
and  without  jurisdiction.  Yet  in  that  case, 
as  in  this,  the  mortgage  was  executed,  and 
thereby  a  valid  prior  mortgage  was  dischar- 
ged, and  the  real  estate  was  temporarily 
saved  from  loss.  The  final  Judgment  in  the 
Montana  case,  directing  a  demurrer  to  the 
foreclosure  complaint  to  be  overruled,  was 
■undoubtedly  right.  In  this  state  we  have 
statutes  authorizing  an  order  to  sell  an  in- 
fant's real  estate  (Balllnger's  Ann.  Codes  ft 
St  H  6411-6416,  6460-6469);  but  authority 
to  mortage  cannot  be  implied  from  such 
anOtorlty  too  sell.  Tmtch  v.  Bunnell,  supra, 
nta  fiuita  exists  bowerer,  tbat  a  puxported 


mortgage  was  executed  by  said'  Charles  D. 
Wilson,  guardian,  in  pursuance  of  said  pre- 
tended order  of  court,  that  respondent  Hub- 
bard in  good  faith  loaned  his  money  on  the 
faith  thereof,  that  the  money  so  loaned  was 
used  to  pay  a  valid  lien  on  said  real  estate 
which  was  prior  and  paramount  to  any  in- 
terests of  appellants,  and  that  thereby  a 
threatened  immediate  and  flnal  loss  of  their 
property  was  obviated.  Conceding  the  or- 
der to  mortgage  and  the  mortgage  itself  to 
have  been  void,  nevertheless  respondent  Hul>- 
bard  under  the  doctrine  of  subrogation  was 
equitably  entitled  to  have  the  former  mort- 
gage reinstated  and  foredosed  for  bis  bene- 
fit. Crlppen  v.  Chappel,  supra.  This,  In 
effect,  was  the  substantial  result  of  the  flnal 
decree  In  said  cause  10,072,  and  in  doing 
Justice  here  it  becomes  an  Immaterial  con- 
sideration as  to  whether  said  guardian's 
mortgage  was  void. 

Appellants  have  not  offered  or  shown  any 
wllHngness  to  pay  the  amount  now  due  on 
the  prior  mortgage  executed  by  their  mother; 
neither  have  they  offered  to  redeem  from 
respondent's  mortgage.  We  fail  to  see  that 
they  have  shown  any  defense  to  respondent's 
claims.  The  superior  court  certainly  had 
jurisdiction  in  cause  No.  10,072  of  the  sub- 
ject-matter and  the  parties,  and  appears  to 
have  done  equity.  We  fall  to  find  any  preju- 
dicial error  in  said  foreclosure  decree,  and 
the  trial  court  committed  no  error  In  refusing 
to  vacate  the  same. 

The  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  RUDKIN  and  BOOT, 
JJ.,  concur. 
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.\raiTEHODBB  T.  NELSON  DRT  OOODS 

CO.  et  al. 

(Snpreme  Court  ot  Washington.  Sept  18, 
1905.) 

AFrKUi~DlSlII86AIi~DEFBCTIVE  RbCOBD. 

An  appeal  from  an  order  denying  a  niotion 
for  leave  to  sue  a  receiver  will  be  dismissed, 
where  the  facta  on  which  the  trial  court  based 
its  ruling  are  not  incorporated  in  the  ■tatement 
of  facta  or  biU  of  excepUoiu. 

Appeal  from  Superior  Conr^  Spokane 
Count? ;  Ueary  L.  Keunan,  Judge. 

Action  by  M.  H.  Wbltehouse  against  the 
Nelson  Dry  Goods  Gompany  and  another. 
From  an  order  denying  a  motion  for  leave 
to  sue  a,  receiver,  plaintiff  appeals.  Dis- 
missed. 

Willis  H.  Merrlam,  for  appellant  Binkley. 
Taylor  it  McLaren,  for  respondents. 

PER  CURIAM.  This  appeal  Is  from  an 
order  of  the  lower  conrt  denying  the  appellant 
leave  to  sue  a  receiver.  The  question  was 
heard  town  a  show  cause  order.  The  ruling 
was  based  ^tlrely  upon  facts  presented  upon 
a  return  to  the  order  to  show  cause.  The 
record  before  us  contains  no  certified  state- 
ment of  the  facts  upon  which  the  court  based 
its  decision.  Respondents  move  to  dismiss 
the  appeal  for  that  reason.  The  motion  must 
be  granted,  because  the  ^rors  relied  vyran  In 
appellant's  brief  are  based  solely  upon  the  evi- 
dence heard  by  the  lower  court  Thla  evidence, 
or  the  facta  upon  which  the  order  was  made. 
Is  not  brought  here  by  statement  of  facts  or 
bin  of  exceptions  settled  or  certified  by  the 
trial  court  There  are  some  affidavits  In 
the  record,  but  there  Is  no  eerOfleate  of  the 
trial  Judge  that  these  affidavits  were  all  the 
evidence  considered  at  the  hearing,  or  that 
the  facts  therein  contained  are  all  the  mate- 
rial facts  presented. 

Under  the  rule  In  Chevalier  &  Co.  v.  Wil- 
son, 30  Wash.  227.  70  Poa  487,  the  appeal 
must  be  dismissed. 


REYNOLDS  v.  GREAT  NORTHERN  BY. 
CO. 

(Sapreme  Coart  of  Wastdngton.  Sept  IS^ 

1005.) 

1.  Cabsiebs  or  Live  Stock— Actions  fob  Ih- 

J  UBY— COUPLAIHT— SUFFIOIENCY. 
A  complaint  !n  an  action  against  a  carrier 
of  live  stork  from  one  state  to  another,  which 
slle^es  that  the  stock  was  injared  by  being  con- 
iiued  in  cars  for  a  longer  period  than  28  con- 
K(H>utive  hoars  without  unloading  for  rest,  food, 
and  water,  though  not  prevented  from  being 
nnloaded  by  storms  or  other  accidental  causes, 
shows  a  violation  of  Rev.  St.  U.  S.  g  4.386  [U.  S. 
Comp.  St.  1001,  p.  2995],  making  it  the  duty  of 
railways  carrying  stock  from  one  state  to  an- 
other to  nnlofld  the  stock  after  confinement  for  a 
period  of  28  consecutive  boors  for  rest',  food,  and 
water,  and  hence  shows  Diligence  per  se. 

[Ed.  Note. — For  cases  in  point,  see  toL  9, 
Cent.  Dig.  Carriers,  »  026-028,  053.]  ^ 
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2.  Apfeu^Review— HABifLEsa  Ebbob. 

The  Supreme  Court,  reviewing  a  cause  tried 
to  the  conrt  without  a  jury,  reviews  it  de  novo, 
and  disregards  matters  oi  evldenoa  or  pleadings 
which  are  Immaterial,  and  an  emr  In  refusing 
to  strike  immaterial  allegations  in  a  pleading  is 
harmless. 

3.  Cabsiers    or   Live  Stock— Xntebstats 

SRIPIUENT— EXKMFTIOItS  VBOH  LlABIXlTT— 

VALIDITT  of  GOKTRACr. 

A  provision  in  a  contract  of  shipment  of 
live  stock  from  one  state  to  another,  exempting 
the  carrier  from  liability  for  a  loss  by  reason  of 
a  violation  of  its  duty  to  unload  the  stock  for 
rest,  water,  and  food,  as  required  by  Rev.  St 
U.  S.  S  4386  [U.  S.  Comp.  St  1901,  p.  2995], 
Is  void. 

[Ed.  Note. — For  cases  In  point  see  voL  9, 
Cent  Dig.  Carriers,  §S  933-042.] 

4.  Same— CoNSTBUCTiON  of  Contbact. 

A  provision  in  a  contract  of  shipment  of 
live  stock  from  one  state  to  another,  which  stip- 
ulates that  the  Bhi[>per  shall  unload  the  stock  at 
his  own  risk  at  any  place  the  same  may  be  un- 
loaded for  any  purpose,  does  not  relieve  the  car- 
rier for  a  breach  of  duty  to  unload  for  reet 
water,  and  food,  as  required  by  Rev.  St  U.  8.  I 
4386  [U.  S.  Comp.  St  1901,  p.  29951. 

5.  Same— Duty  in  Respect  to  Deli^  ebt. 

It  is  the  duty  of  a  carrier  of  live  stock  to 
deliver  the  same  to  the  consignee  in  inclosed 
yards,  convenient  to  the  place  of  unloading. 

6.  Same— Contbact  of  Shipment— Co nstbuc- 

TION. 

Where  a  shipper  of  live  stock  did  not  know 
that  there  were  no  yards  at  the  place  of  destina- 
tion for  unloading,  the  provision  in  the  contract 
of  shipment  that  he  should  unload  at  his  own 
risk  must  be  construed  as  made  with  reference 
to  unloading  where  there  are  proper  facilities. 

7.  Same— Claim  fob  Injubt  to  Stock— Tua 
OF  Phesentation. 

A  contract  of  shipment  of  live  stock  stipu- 
lated that  a  claim  for  damages,  nnlesg  pre- 
sented within  10  days  from  the  date  of  unload- 
ing, at  destination,  should  be  waived.  The  ship- 
per, on  the  day  after  unloading,  informed  the 
carrier's  agent  at  that  point  that  he  wanted 
to  put  In  a  claim  for  damages.  The  agent  told 
the  shipper  to  see  another  agent  on  paying  the 
freight.  The  shipper  did  so,  and  that  agent 
told  him  to  see  another  agent.  The  shipper 
within  10  days  made  an  oral  claim  to  the  latter 
agent  who  requested  a  written  statement,  which 
was  furnished  after  the  expiration  of  the  10  days. 
Held,  that  the  claim  for  damages  was  made 
within  the  time  specilied. 

8.  Same— Notice  of  Claim  of  Iiutby— Sdf- 
piciency. 

A  shipper's  claim  for  damages  recited  that 
he  had  sustained  a  loss  of  a  specified  number  of 
cattle  shipped,  that  the  cattle  scattered  at  the 
place  of  unloading,  and  that  some  of  the  cattle 
were  lost  for  which  he  offered  a  reward.  Held 
sufficient  to  support  a  claim  for  the  cost  of  re- 
covering the  lost  cattle  and  the  d^reciation  In 
their  value. 

Appeal  from  Superior  Court,  Spokane 
County ;  Geo.  W.  Belt  Judge. 

Action  by  J.  E.  Reynolds  against  the  Great 
Northern  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals. 
Affirmed. 

M.  J.  Gordon  and  Charles  A.  Murray,  for 
appellant   Merrltt  &  Merritt  for  respondent 

MOUNT,  C.  J.  This  action  was  begun  by 
respondent  to  recover  damages  for  loss  of 
certain  live  stock  shipped  from  Heppno^, 
Or.,  to  Marian,  Mont,  The  complaint  all^ 
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es,  In  snbstance,  tiiat  tbe  plalntUf  loaded  12 
cars  wltb  cattle  at  Heppner  Station  in  Oregon, 
to  be  transported  to  Marian,  Mont ;  tliat  the 
cattle  were  loaded  on  tbe  cars  of  tbe  Oregon 
Bailroad  ft  Navlgiition  Company,  at  8  o'clo<dc 
a.  m.  on  tbe  18tb  day  of  May,  1903,  and  were 
transported  orer  tbe  line  of  tbe  said  Or^n 
Railroad  &  Navigation  Company  to  Spokane, 
Wasb.,  wbere  tb^y  arrived  at  11  o'clock  p.  m. 
on  tbe  same  day ;  tbat  said  cattle  were  tbere- 
npon  transfo'red  and  received  by  tbe  appel- 
lant, and  were  forwarded  by  it  on  its  line  at 
1 :30  o'clock  a.  m.  on  the  19th  day  of  May, 
1908,  and  arrived  at  the  station  at  Marian, 
Mont,  at  9  o'clock  p.  m.  of  the  19tb  day  of 
May ;  that  the  said  cattle  were  not  being  car- 
ried In  cars  where  tbey  could  have  proper 
food,  water,  space,  and  opportunity  to  rest; 
that  tbey  were  confined  in  said  cars  for  a 
l(H)ger  period  than  28  consecntire  boors  with- 
out unloading  for  rest,  water,  and  food, 
and  that  appellant  was  not  prevented  from 
nuloadlDg  said  cattle  by  storms  or  other  acci- 
dental causes ;  and  that  by  reason  of  the  long 
delay  and  said  cattle  being  confined  In  said 
cars  tbey  became  run  down,  and  IS  of  tbem, 
of  the  value  of  $490,  died.  The  complahit 
further  alleged  that  at  tbe  time  tbe  cattle 
arrived  at  Marian  it  was  a  dark  night,  there 
were  no  stock  pens  or  any  other  appliances 
necessary  or  In  which  said  cattle  could  be  con- 
fined and  kept,  and  by  reason  of  the  darkness 
of  the  ntght  It  was  impossible  for  respondent 
to  confine  said  cattle  In  any  Inclosure ;  tbat 
said  cattle  wandered  away,  and  became 
scattered  and  lost  throughout  the  country  sur- 
rounding said  town,  and  tbat  respondent  In- 
curred an  expense  of  $145  in  collecting  them 
together  again;  tbat  a  part  of  said  cattle 
so  scattered  and  lost  could  not  be  found  for 
a  long  time,  and  they  depreciated  in  value  in 
tbe  sum  of  $106.  Respondent  claimed  dam- 
ages in  the  sum  of  $741.  Appellant  inter- 
posed a  demurrer  to  the  complaint,  which 
was  overruled  by  the  court.  Appellant  there- 
upon answered,  admitting  shipment  of  the 
cattle,  but  alleging  that  it  had  no  knowl- 
edge of  the  hour  when  they  were  shipped 
from  Heppner,  and  that  said  cattle  arrived 
at  Marian  at  8:25  o'clock  p.  m.  on  tbe  19th 
day  of  May,  1903,  and  denying  the  other  al- 
legations of  tbe  complaint.  The  aDS^^'er  al- 
leged affirmatively  that  the  cattle  were  de- 
livered to  the  Oregon  Railroad  &  Navigation 
Company  under  tbe  terms  and  conditions  of 
a  contract  in  writing,  signed  and  entered  Into 
between  tbe  respondent  and  the  railroad 
company,  as  follows: 

TThe  Oregon  Railroad  &  Navigation  Company. 
"(Original)  Limited  Liability  Live  Stock  Con- 
tract No.  34. 

*'(Read  this  Contract) 

"H^pner.  Oregon,  Station,  May  18, 1903. 

"Tills  agreement  made  this  18th  day  of 
May,  1903,  by  and  between  tbe  Oregon  Ball- 


road  &  Navigation  Company,  berelnafter 
called  tbe  *carrla-,'  and  J.  E.  Reynolds,  of 
Heppner,  herelnaftK  called  tbe  'shippOT,* 
witneaseth: 

"That  tbe  said  shipper  has  delivered  to  the 
said  carrier  12  ears  of  catde  consigned  to  J.  E. 
Reynolds,  at  Marian,  Montana,  destination, 
via  Spokane,  to  be  transported  upon  tbe  con- 
ditions hereinafter  set  forth,  over  the  line  of 
the  Oregon  Railroad  ft  Navigation  Company, 
to  Spokane,  and  there  delivered  to  the  con- 
signee, owner,  or  order ;  or  to  sncb  company 
or  carrier  (if  the  stock  is  to  be  forwarded  be- 
yond said  station)  whose  line  may  be  con- 
sidered a  part  of  the  route  to  destination.  It 
being  understood  tbat  in  and  about  tbe  de- 
livery of  said  stock  to  such  connecting  car- 
rier the  Oregon  Railroad  &  Navigation  Com- 
pany acts  only  as  agent  for  the  consignee  or 
owner,  and  that  the  liability  of  each  carrier 
hereunder  shall  cease  and  terminate  upon 
delivery  of  said  stock  to  the  next  connecting 
carrier,  the  consignee  or  owner. 

"It  is  expressly  agreed  that  this  contract 
and  the  responsibility  of  all  tbe  carriers  ovw 
whose  lines  the  sliipment  may  pass  la  limited 
and  controlled  by  tbe  conditions  herein  con- 
tained, which  are  hereby  agreed  to  by  the 
shipper,  and  by  him  accepted  for  himself  and 
his  assigns  as  Just  and  reasonable.  It  is 
further  agreed  and  understood  that  the  person 
delivering  to  this  company  the  shipment  or 
any  part  thereof  described  herein  Is  author- 
ized to  sign  this  contract  for  and  on  behalf 
of  the  sblm>w,  with  toll  power  Id  the  prem- 
ises. 

"Notice: 

"Blooded  animals,  or  animals  deemed  espe- 
cially valuable,  will  be  carried  only  on  special 
contract,  and  railroad  agents  are  not  allowed 
to  receive  and  ship  such  animals  until  a  prop- 
er contract  is  made  between  the  owner  or 
consignor  and  the  railroad  company  or  its 
duly  authorized  agent 

"Men  only,  In  charge  of  stock  may  accom- 
pany the  same  upon  the  rules  and  regulations 
set  forth  in  circulars  Issued  by  the  railroad 
company,  and  upon  executing  the  release  of 
liability  printed  on  tbe  back  hereof. 

"Agents  of  tbe  railroad  company  are  ex- 
pressly forbidden  to  contract,  for  delivery 
of  live  stock  at  any  specified  time,  or  for  any 
particular  market;  and  no  agent  of  any  car- 
rier may  under  any  drcnmstances  alter, 
change,  or  modify,  or  agree  to  alter,  change, 
or  modify,  any  of  tbe  terms  of  this  contract 
Special  contracts  can  only  be  made  1^  tbe 
general  freight  agent  vrlth  whom  the  agent, 
upon  reonest  of  the  shipper,  will  communi- 
cate by  wire.  This  document  must  be  pre- 
sented without  alteration  or  erasure.  Said 
sblpper,  for  himself,  the  consigee,  or  owner, 
agrees  to  pay  or  guaranty  the  freight  hereon 

at  the  rate  of  $   tariff  •   •  •  per 

standard  car  of  29  to  80%  feet  In  lei^th  (sub- 
ject to  established  p^  cent  decrease  or  In- 
crease applicable  to  can  of  less  or  greater 
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length),  $  per  hundred  poundB  (subject 

to  establisbed  minima  for  cars  of  varying 
lengths),  as  shown  by  limited  liability  tariffs 
goTeming,  which  rate  is  less  than  the  regular 
tariff  rate  for  the  transportation  of  live- 
stock at  carrier's  risk,  and  Is  given  said 
shipper  at  his  special  request,  in  part  consid- 
eratlon  of  his  agreement  to  the  limitation  of 
the  llaUllty  of  the  railroad  company  as  a 
cmnmon  carrier  up^m  the  terms  and  condl- 
tions  herein  set  forth,  wlilch  are  accepted  and 
agreed  to  by  the  shipper  as  Just  and  reason- 
able ;  It  being  understood  that  each  and  every 
condition  of  this  agreement  Bball  Inure  to  the 
benefit  of  each  and  every  carrier  over  whose 
line  said  stock  may  pass  under  this  contract 

"In  consideration  of  tlie  special  reduced 
rate  herein  provided  for  the  tranqiortatlon  of 
the  live  stock  above  described.  It  Is  hereby 
Btlpnlated  and  agreed  as  follows : 

"(1>  The  carriers  shall  not  be  lUble  for 
the  loss  or  death  of  or  for  any  Injuries  re- 
cetred  by  any  of  said  stock  unless  the  same 
la  the  direct  result  of  willful  misconduct  or 
actual  negligence  of  said  carriers,  their 
agents,  servants,  or  employes. 

"(2)  It  Is  expressly  agreed  that  the  value 
of  the  live  stock  to  be  transported  under  tills 
contract  does  not  exceed  the  following  men- 
titmed  sums,  to  wit :  Horses,  mules  and  Jacks, 
not  exceeding  $100  per  head;  oxen,  bulls  or 
steers,  not  exceedliw  9^0  per  bead ;  cows,  not 
exceeding  $30  per  head;  bogs  ox  calves,  not 
exceedli^  $10  per  head ;  sheep  or  lambs,  not 
oceedlng  $3  per  head ;  and  In  no  event  shall 
the  carriers'  Uablli^  exceed  $1,000  upon  any 
car  load,  such  valuation  being  those  whereon 
the  rate  of  compensation  to  said  carriages  for 
their  services  and  risk  connected  with  the 
tranqwrtatlon  of  said  live  stock  is  based. 

"(3)  The  shipper  agrees  to  load  and  reload 
alt  said  stock  at  bis  own  expense  and  risk, 
and  to  feed,  water,  and  tend  the  same  at  his 
own  expense  and  risk  while  it  Is  in  any  stock- 
yards, whether  the  same  be  operated,  owned, 
orcontrolledbysatd  carriers  or  otherwise,  and 
while  on  the  cars  or  at  feeding  points,  or 
at  any  place  where  the  same  may  be  unload- 
ed for  any  purpose  whatever. 

"(4)  The  shipper  assumes  the  exclusive 
duty  of  properly  and  securely  fastening  said 
stock  In  the  cars,  and  of  removing  them  there- 
from, and  of  keeping  such  cars,  and  any  In- 
closure  in  which  said  stock  may  be  confined, 
securely  locked  or  fastened  so  as  to  prevent 
e8Cai>e  of  stock  therefrom.  The  shipper 
agrees  to  inspect  the  cars  in  which  said  stock 
Is  to^e  transported,  and  any  yards  or  Inclo- 
suri^  on  the  premises  of  the  railroad  company 
ln^  r-vhich  said  stock  may  be  unloaded,  and 
?»..^fy  himself  that  they  are  sufficient  and 
safe  and  in  proper  order  and  condition,  and 
shall  report  to  the  agent  or  employes  of  said 
carriers  any  visible  defects  therein,  and  de- 
mand necessary  repairs,  before  proceeding  to 
occupy  said  cars  or  Inclosures,  and  the  fact  of 
his  loading  said  stock  into  said  cars  or  occupy- 


ing said  Inclosures  shall  be  an  acknowledg- 
ment and  acceptance  by  him  of  the  sufficiency 
and  suitability  In  every  respect,  of  said  cars 
and  inclosures  for  the  shipment  and  yarding 
thereof ;  and  be  hereby  assumes  all  rl^  of  in- 
Jury  which  said  live  stock  or  any  of  them  may 
receive  in  consequence  of  any  of  them  being 
wild,  unruly,  weak,  maiming  each  other  or 
themselves,  by  or  in  any  consequence  of  heat 
or  suffocation,  or  any  other  111  effects  of  be- 
ing crowded  or  Injured,  by  the  burning  of 
straw,  bay,  or  other  material  loaded  with 
or  used  for  feeding  the  stock  or  otherwise, 
and  also  all  risk  of  damage  which  may  be  sus- 
tained by  reason  of  delay  in  transportation, 
and  all  risk  of  escape  of  any  portion  of  said 
stock,  or  loss  or  damage  from  any  other  cause 
or  thing  not  resulting  from  the  willful  negli- 
gence of  the  carriers,  their  officers,  agents,  or 
employes. 

"(5)  If  the  carriers,  or  any  of  them,  shall 
furnish  any  laborers  to  assist  In  loading  or 
unloading  said  stock  at  any  point,  no  addi- 
tional chaise  being  made  therefor,  such  labor- 
er or  laborers  shall  while  so  engaged  be 
deemed  exclusively  the  employ^  of  the  ship- 
per, and  no  carrier  shall  in  any  event  be 
liable  for  any  act  or  thing  done  or  omitted  to 
be  done  by  such  laborer  or  labwos  in  con- 
nection with  said  stock  while  so  engaged. 

"(0)  If  the  car  or  cars  wherein  said  stock 
is  to  be  transported  shall  be  furnished  1^  the 
shipper  and  tendered  to  the  carrier  for  tliat 
purpose,  said  shipper  assumes  all  risk  tor, 
in,  and  about  said  car  or  cars,  and  no  liability 
or  responBlbUity  shall  attach  to  any  carriw  or 
carriers  under  this  contract  arising  from  or 
growing  out  of  any  insufficiency  or  defect  in 
the  condition  ot  any  such  car  or  cars. 

*'(7)  No  carrier  shall  be  liable  toe  any  loss 
or  damage  to  said  stock  by  causes  beyond  Its 
control,  by  floods,  fire,  quarantine,  disease, 
riots,  strikes,  or  stoppage  of  labor,  shrinkage 
in  weight,  changes  in  weather,  heat,  oold,  or 
any  otiier  cause  not  directly  the  result  of 
gross  negligence  on  the  part  of  said  carriers, 
their  agents,  and  servants. 

"(8)  The  shipper  expressly  agrees  to  load, 
unload,  and  care  for  said  stock  while  upon 
the  cars  or  premises  of  the  carriers  In  a  care- 
ful and  humane  manner,  In  strict  com- 
pliance with  the  laws  of  the  United  States 
and  of  each  and  every  state  through  which 
said  stock  may  be  traDsported. 

"(0)  Unless  claims  for  loss,  damage,  or  de- 
tention are  presented  within  ten  days  from 
the  date  of  the  unloading  of  said  stock  at  des- 
tination, and  before  said  stock  has  been 
mingled  with  other  stock,  such  claims  shall  be 
deemed  to  be  waived,  and  the  carriers  and 
each  thereof  shall  be  discharged  from  lia- 
bility. Any  carrier  liable  on  account  of  loss 
or  damage  to  any  of  said  stock  shall  have  the 
benefit  of  any  Insurance  that  may  have 
been  effected  thereupon. 

"(10)  The  rules,  regulations,  and  conditions 
prescribed  by  the  carriers  for  the  tran^portft- 
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tlon  of  live  stock,  as  evidenced  by  their  pab- 
lisfaed  tariffs,  classlflcatioDB,  and  circulars 
In  Torce  and  effect,  are  binding  upon  the  ship- 
per. The  signing  of  this  contract  by  the  ship- 
per or  his  agent  shall  be  conclusive  evidence 
of  knowledge,  assent,  and  agreement  to  each 
and  every  stipulation  and  condition  tfaereof 
by  said  sliipper. 

"Witness  my  hand.   J.  R  Reynolds, 

"Shipper. 

"Thft  Oregon  Railroad  &  Navlgatltm  Com- 
pany, 

"By  X  M.  Seman.  Station  Agent" 

The  answer  further  alt^:ed  that  said  ship- 
ment was  received  by  appellant  from  the 
Oregon  Railroad  &  Navigation  Company  at 
Spokane,  on  the  19tb  day  of  May,  1903,  and 
was  transported  from  Spokane  to  Marian 
with  all  possible  dispatch,  without  any  mis- 
conduct or  negligence  on  the  part  of  defend- 
ant, Its  agents,  servants,  or  employes,  and 
that  said  cattle  were  at  said  station  of  Mar- 
Ian  delivered  to  the  respondent  on  the  19th 
day  of  May,  1908,  at  8  o'clock  p.  m.,  monn- 
taln  time,  and  were  there  and  then  received 
by  him,  and  no  claim  for  loss  or  damage,  or 
detention  was  presented  by  the  plaintiff  with- 
in 10  days  from  said  19th  day  of  May,  1903, 
nor  before  said  stocft  was  mingled  with  other 
stoc^,  and  alleged  that  any  claim  for  loss  or 
damage  to  or  detention  of  said  stock  had 
been  waived  by  the  respondent,  and  was  bar- 
red by  the  terms  and  conditions  of  said  con- 
tract To  this  answer  the  respondent  rolled, 
qlleging,  among  other  things,  that  he  had  no 
knowledge  or  Information  snffld^t  to  enable 
him  to  form  a  belief  as  to  whether  or  not 
raid  cattle  were  received  fbr  shipment  and 
transportation  by  said  railroad  company  un- 
der and  according  to  the  terms  and  provisions 
of  the  contract  set  out  in  the  second  para- 
graph of  said  affirmative  defense,  and  there- 
fore denies  all  that  portion  of  said  paragraph 
relating  to  said  contract  and  alleging  the 
fact  to  be  that  whatever  contract  was  signed 
by  said  resiwndent  was  signed  for  the  pur- 
pose of  getting  said  cattle  transported,  and 
without  any  knowledge  or  information  ou 
the  part  of  the  respondent  as  to  the  contents 
of  the  said  contract,  or  any  of  the  provisions 
therein  contained.  Respondent  also,  by  a 
further  and  affirmative  reply,  alleged  that 
when  he  signed  the  contract,  he  did  so  with- 
out knowledge  of  its  contents  or  conditions; 
that  if  he  signed  said  contract  at  Heppner, 
the  cattle  were  not  received  by  appellant  and 
transported  upon  the  conditions  of  said  eou- 
tract  but  that  at  Spokane  a  new  contract 
was  made  with  api>ellant  the  contents  of 
which  were  unknown  to  respondent;  that 
if  respondent  made  said  contract  with  the 
Oregon  Railroad  &  Navigation  Company, 
containing  provisions  that  he  should  present 
any  claim  for  loss  within  10  days,  said  con- 
dition was  unreasonable  and  unenforceable, 
and  was  contained  In  the  contract  without 
his  knowledge  i  that,  if  said  contract  contain- 


ed any  condition  or  provision  that  he  should 
assume  all  risk  of  damage  by  delay,  such  a 
condition  was  unreasonable  and  unenforce- 
able ;  that  in  the  transportation  of  said  cattle 
they  were  delayed  for  a  period  of  more  than 
28  consecutive  hours  without  unloading  for 
rest  water,  and  feeding,  and  that  appellant 
was  not  prevented  from  unloading  said  cattle 
by  storms  or  other  accidental  causes,  and  that 
said  cattle  did  not  have  proper  room  and 
space  for  feeding  and  rest  in  the  Cars,  con- 
trary to  the  laws  of  the  United  States  of 
America :  that  a  great  deal  of  time  was  con- 
sumed between  Spokane  and  Marian  by  the 
cars  In  which  .the  cattle  were  contained  be- 
iRg  detained  upon  side  tradis;  that  after 
said  cattle  were  unloaded  at  Marian  said 
respondent  was  delayed  for  a  period  of  10 
days  in  gathering  tlie  cattle  together,  because 
they  were  unloaded  upon  the  open  prairie; 
that,  as  soon  as  it  was  possible  for  respondent 
after  the  said  cattle  were  found,  he  presented 
himself  to  the  agent  of  the  railroad  company 
at  Marian,  and  was  by  said  agent  directed 
to  present  the  matter  to  the  agent  of  the  com- 
pany at  the  city  of  Spokane,  whereupon  he 
proceeded  to  the  city  of  Spokane  and  Infbrm- 
ed  the  agent,  Jackson,  of  his  losses,  and  that 
tiiey  were  to  the  extent  of  f 1,000;  that  said 
agent,  Jackson,  advised  him  to  proceed  to 
his  home  and  write  a  letter  as  to  the  amount 
of  his  losses ;  that  thereafter,  on  the  2d  day 
of  June^  1903,  In  pursuance  of  said  instmo- 
tltms  from  said  agent,  Jackaui,  respondent 
did  write  a  letter  In  whteb  he  Informed  said 
Jackson  that  his  looses  and  damages  -were 
$1,000;  that  the  actual  loss  on  account 
of  cattle  that  had  died  was  9^;  that 
snbseqnent  to  the  time  of  wriUng  said 
letter  he  found  nearly  all  of  the  cattle, 
and  that  at  the  time  when  found  they  had 
depreciated  In  value.  Appellant  filed  amo- 
tion to  strike  out  certain  portions  of  the 
reply  of  tiie  respondent  od  the  ground  that 
the  matter  contained  therein  was  sham,  friv- 
olous, and  Irrelevant  This  motion  was 
denied.  Thereupon  the  case  was  set  for 
trial,  and  by  consent  of  the  parties  was  tried 
to  the  court  without  a  jury.  At  the  con- 
clusion of  the  trial,  the  court  made  findings 
in  favor  of  the  respondent  and  entered  a 
Judgment  In  hte  fuTor  for  the  full  amount 
prayed  for  In  the  complaint 

It  is  unnecessary  to  set  out  the  findings 
in  this  opinion.  Appellant  first  contends 
that  the  complaint  is  not  sufficient  because 
It  Is  not  allied  that  28  hours  Is  an  unrea- 
sonable time  to  confine  cattle  In  transit  ^tb- 
out  unloading  said  cattle  for  rest  watel^VnC 
food,  and  that  it  Is  not  shown  that  there  Paa 
any  unnecessary  delay,  or  that  there  was  any 
reason  stated  why  appellant  should  have  un- 
loaded the  cattle  for  rest  water,  and  food, 
or  that  appellant  was  negligent  In  any  man- 
ner. Tlie  federal  statute,  found  at  section 
4386,  Rev.  St  U.  S.  [U,  S.  Oomp.  St  1901, 
p.  2005],  mokes  It  the  duty  of  railways 
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carrylDff  cattle  from  one  state  to  another  to 
ttnload  sneh  cattle  after  conflnemmt  fw  a 
pwtod  of  28  consecntlye  hours  for  rest,  food, 
and  water,  nnlesa  prevented  from  ao  unload- 
ing by  a  storm  or  other  acddoital  causes. 
"And,  although  a  poialty  Is  Imposed  for  a 
Ttolatlon  of  this  regulation,  nefrertheless 
a  failure  to  comply  thoewlth  Is  negligence 
per  se,  rendering  the  railroad  company  liable 
to  the  shipper  for  resulting  Injuries  to  ani- 
mala."  6  Cyc.  p.  430,  and  anthoritles  time 
cited.  Under  this  rule  It  was  only  neces- 
saiy  for  the  complaint  to  show  a  violation  of 
the  duty  Imposed  by  law  and  the  resulting 
Injury  to  the  plaintiff.  These  facta  were 
shown,  and  the  complaint  therefore  states  a 
cause  of  action. 

Appellant  argues  at  length  In  Its  brl^ 
that  the  court  erred  in  refusing  to  strike 
out  certain  parts  of  respondent's  reply  to 
appellant's  answer,  because  such  parts  were 
■ham,  frivolous,  and  Immaterial.  Such  er- 
rors, U  made  by  the  lower  court,  are  harm- 
less here,  for  the  reason  that  the  cause  was 
tried  to  the  court  without  a  Jury,  and  the 
whole  cause  Is  therefore  reviewable  here  de 
novo.  In  snch  cases  this  court  disr^ards 
matters  of  evidence  or  pleadings  which  are 
Immater laL  The  argument  of  appellant  upon 
the  motion  to  strike  parts  of  the  reply  is  bas- 
ed upon  the  ground  that  the  contract  of  ship- 
ment heretofore  set  out  In  fall  is  a  valid  and 
binding  contract 

liespondent  claims  that  the  contract  is 
void  because  It  Is  imfalr,  unreasonable,  and 
not  consistent  with  public  policy.  Conced- 
ing for  the  purpose  of  this  case,  without  de- 
ciding, that  the  contract  In  question  is  a 
valid  and  binding  contract,  we  still  think  the 
plaintiff  Is  entitled  to  recover.  There  is  no 
provision  tn  the  contract  exempting  the  ap- 
pellant from  loss  by  reason  of  a  violation  of 
the  duty  to  unload  said  cattle  for  rest,  food, 
and  water,  as  required  by  law.  If  there 
were  such  provlBlon,  It  would  certainly  be 
void.  There  Is  a  provision  to  the  effect  that 
the  respondent  should  load  and  unload  said 
stock  at  his  own  expense  and  risk  at  any 
place  where  the  same  may  be  unloaded  for 
any  purpose  whatever;  but  this  provision 
cannot  be  held  to  relieve  the  appellant  for 
a  breach  of  duty  to  unload  for  rest,  food,  and 
water,  as  required  by  law,  and  It  is  not  claim- 
ed that  an  opportunity  was  given  to  the  re- 
spondent to  unload  fcH*  those  purposes,  which 
be  neglected  or  refused  to  avail  himself  of. 
It  was  also  the  du^  of  the  carrier  to  deliver 
the  cattle  to  the  consignee  in  or  through  in- 
closed lots  or  yards  convenient  to  the  place 
of  unloading.  Covington  Stock  Tarda  Co.  v. 
Keith,  139  U.  S.  128,  11  Sup.  Ct.  461,  35  L. 
Ed.  73.  While  the  contract  provided  that 
the  respondent  should  unload  the  cattle  at 
his  own  risk.  It  did  not  provide  for  auch  un- 
loading at  a  place  where  there  were  no  facil- 
ities therefor.  The  evidence  shows  that 
respondent  did  not  know  that  there  were  no 


yards  or  pens  or  other  facilities  at  the  place 
of  destination  for  unloading  the  said  cattle, 
and  he  was  not  Informed  thereof.  His  con- 
tract, therefore,  must  be  construed  as  made 
with  reference  to  unloading  where  there  were 
.the  usual  and  proper  facilities  for  such  work. 
There  were  no  faculties  for  unloading  at 
the  place  of  destination,  and  none  were  fur- 
nished. By  reason  thereof  respondent's  cat- 
tle were  scattered,  and  he  was  put  to  extra 
expense  to  gather  them  again.  We  think 
there  Is  no  provision  In  the  contract  which, 
reasmiably  construed,  would  waive  loss  aa 
this  account 

Appellant  also  contends  that  reqmndent 
waived  ai^  claim  for  damages  by  failure  to 
present  a  claim  therefor  within  10  days  from 
the  date  ot  unloading  sold  stock,  as  provid- 
ed In  the  contract  The  evidence  shorn  that 
no  written  claim  was  presented  until  June  2, 
1908.  The  stoiA  was  unloaded  on  May  19, 
190S.  The  contract  does  not  require  the  claim 
to  be  made  In  writing,  or  In  any  specified 
form.  The  evidence  shovra  that  on  the  next 
day  after  the  stock  was  unloaded  reqiondoat 
talked  with  tiie  ag«it  at  Harlan,  and  told 
him  that  he  wanted  to  put  In  a  claim  tor  loss, 
without  mentioning  any  definite  amount; 
that  the  agent  told  re^Mmdent  to  see  the 
agent  at  Kallqiell  wben  he  paid  the  freight ; 
that  respondent  went  to  the  agent  at  Kalis- 
pell  to  pay  the  freight,  and  talked  with  him 
about  the  claim  for  damages,  and  the  agent 
there  directed  respondent  to  see  Mr.  Jackson 
at  Spokane ;  that  two  or  three  days  prior  to 
June  2,  1903,  respondent  saw  Mr.  Jackson, 
who  requested  him  to  wrtte  a  letter,  and  that 
he,  Jackson,  would  thneupon  attend  to  the 
matter  right  away.  Thereupon,  on  June  2, 
1903,  respondent  wrote  the  following  lett» : 

"Arlington,  Ore..  June  2,  1903. 
"Mr,  H.  A.  JadESon— Dear  Sir :  I  shipped 
a  train  of  cattle  from  Heppner,  Oregon,  to 
Marian.  Mont,  on  the  18th  day  of  May.  I 
left  Heppner  at  8  o'clock  and  30  minutes  in 
the  morning,  reached  Spokane  ten  minutes  to 
twelve  in  the  night  and  I  was  till  after  nine 
the  next  night  getting  to  Marian,  and  had 
a  loss  of  18  bead  of  cattle,  14  cows,  2  calves 
and  two  yearling  steers,  which  were  worth 
$490,  and  I  make  claim  for  that  amount  The 
train  should  have  reached  Marian  before  noon 
on  the  19th,  and  I  would  have  been  $1,000 
better  off  If  it  had,  for  the  cattle  scattered  on 
me  trying  to  get  them  to  pasture  in  the  night, 
and  it  took.  seTwal  days  of  time  and  expense 
to  get  what  I  go^  and  there  is  still  R5  head 
lc»t  that  I  have  offered  f 2  per  bead  tor.  I 
think  you  can  see  my  situation.  Should  you 
want  any  further  proof  of  what  I  say,  your 
people  at  Marian  and  also  W.  F.  Hubbart, 
of  Hubbart  Cattle  Ca,  KaUspell.  Tour  serv* 
lees  were  good,  only  I  was  kept  sidetracked 
almost  half  of  the  time  I  was  on  your  line 
with  the  train.  W^hose  foult  It  was  I  don't 
know.  There  la  a  chance  to  do  a  lot  of  bnsi- 
nesB  In  that  section,  and  U  this  claim  Is  set- 
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tied  and  I  get  the  service  In  future  that  I 
have  reaaon  to  believe  you  can  give,  there  la 
nothing  In  the  way  of  doing  a  good  deal  of 
busluess  In  the  future. 

"Hoping  to  bear  from  yon  in  the  future, 
I  am  yours  very  truly, 

"[Signed]  J.  R  Reynolds." 

This  claim  for  damages  was  within  time 
under  the  contract.  On  the  next  day  after 
the  cattle  were  unloaded,  respondent  noti- 
fied aiipellant's  agent  that  he  desired  to  make 
a  claim  for  damages.  Appellant's  agents 
cannot  be  permitted  to  put  respondent  off 
from  one  time  to  another,  and  finally  be  beard 
to  say  that  no  claim  was  made  in  time,  es- 
pecially when  respondent  was  asking  to 
make  a  claim  within  the  time  limited.  It 
la  true  the  claim  which  was  sent  to  the  agent 
.of  the  company  in  writing  made  direct  de- 
mand for  only  $490,  the  damage  then  actually 
known.  But  it  is  also  stated  that  there  were 
still  35  bead  lost,  which  respondent  had  offer- 
ed (2  per  head  for.  We  are  of  the  opinion 
that  this  was  sufficient  to  support  the  finding 
of  damages  for  the  item  of  gathering  and 
depreciation  in  value  of  lost  cattle. 

rinding  no  error  in  the  record,  the  Judg- 
ment appealed  from  ia  affirmed. 

DUNBAR,  ROOT,  HADLEY,  FULLER- 
TON,  and  RUDKIN,  JJ..  concur. 


KBEIER  V.  WESTERN  ASSUR.  CO. 
(Supreme  Court  of  Washhigton.    Sept.  15, 
1905.) 

Fire  Insdrahcb— Policy— Stipuiatiohs  as 

TO  Incumbrances— Kkkfct. 

An  owner,  in  posspssion  of  personal  prop- 
erty incumbered  by  chattel  mortgajte,  who  made 
an  oral  application  for  iitKurance  tliereon.  with- 
out any  representations  concerning  his  title,  and 
without  knowing  that  the  insurer  did  not  in- 
sure mortgaged  chattels,  ih  entitled  to  recover 
on  the  policy  for  a  loss,  though  it  provides  that 
it  shall  be  void  if  the  propertj'  be  incumliered 
by  chattel  mortgage. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance.  §§  636-638.] 

Root  and  Crow,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Whatcom 
County ;  Jeremiah  Neterer,  Judge. 

Action  by  Ijorcnz  Neher  against  the  West- 
ern Assurance  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Alflrmed. 

H.  T.  Granger,  for  appellant  Dorr  &  Ilad- 
1^-,  for  respondent. 

FULLERTON,  J.  Respondent,  being  the 
owner  and  In  possession  of  certain  pei-sonal 
property  covered  by  two  certain  chattel  mort- 
gages aggregating  $1,G00,  each  of  which  were 
properly  recorded,  applied  to  appellant's  agent 
for  Insurance  upon  the  property  against  loss 
by  fire.  The  agent  acting  In  behalf  of  the 
appellant  agreed  to  insure  the  same  against 
direct  loss  by  Are  in  a  sum  equal  to  its  value. 


but  not  exceeding  $1,C00,  for  a  term  com- 
mencing at  noon  on  June  23,  1903,  and  termi- 
nating at  noon  on  June  23,  1004,  for  a  consid- 
eration of  $21.60.  The  ctmslderatlon  was  paid, 
end  later  on  a  policy  was  sent  the  res|>oiid- 
ent  from  the  appellant's  office,  containing, 
among  other  conditions,  a  condition  in  the  fol- 
lowing words:  "This  entire  policy  •  •  • 
shall  be  void  •  •  •  if  the  subject  of  in- 
surance be  personal  property  and  be  or  be- 
come Incumbered  by  chattel  mortgage."  The 
property  was  in  valve  greatly  in  excess  ot 
$1,600,  and  was  destroyed  by  flre  during  the 
period  covered  by  the  contract  of  Insurance. 
Payment  for  the  loss  was  demanded  by  re- 
spondent, and  refused  by  appellant  on  the 
ground  that  the  contract  of  Insurance  was 
void  by  reason  of  the  stipulation  In  the  policy 
above  quoted.  The  app]icati<Hi  tot  insure 
ance  was  made  orally,  and  no  r^resen- 
tations  of  any  kind  as  to  the  condition 
of  the  property  were  made  by  the  ap- 
plicant; the  appellant  relying  for  its  in- 
formation as  to  the  condition  of  the  prop- 
erty entirely  upon  the  representations  of  its 
own  agents.  The  respondent  was  not  inform- 
ed that  the  appellant  refused  to  Issue  insur- 
ance on  personal  property  covered  by  mort- 
gage, nor  did  he  learn  until  after  bis  prop- 
erty was  destroyed  that  the  policy  Issued 
to  him  contained  any  condition  to  that  effect. 
The  appellant  had  no  actual  notice  of  the 
mortgages  until  after  the  destruction  of  the 
proiierty  by  Are.  These  facts  were  stipulated 
by  the  parties,  and  the  trial  court  decided 
tliereon  that  the  respondent  was  entitled 
to  recover  the  full  sum  named  in  the  contract 
of  insurance,  and  entered  a  Judgmoit  accord- 
ingly. 

The  Judgment  was  right.  In  Dooly  v.  Han- 
over Fire  Insurance  Co.,  16  Wash.  155,  47  Pac. 
507,  .58  Am.  St.  Rep.  26,  the  policy  contained 
a  condition  to  the  effect  that  it  should  be 
void  if  the  interest  of  the  insured  in  the  prop- 
erty covered  by  the  policy  be  other  than  un- 
conditional or  sole  ownership.  The  Interest 
of  the  insured  In  the  property  was  less  than 
unconditional  and  sole  ownership,  and  on  the 
destruction  of  the  property  by  flre  the  in- 
surance company  sought  to  avoid  payment 
of  the  loss  on  that  ground.  The  court  held 
that,  inasmuch  as  the  application  was  an 
oral  one  and  no  misrepresentations  were 
made  concerning  the  Insured's  title  to  the 
property,  bis  right  to  recover  was  not  barred 
by  this  clause  of  the  policy.  In  the  course 
of  the  argument  the  court  said :  "There  bar- 
ing been  no  written  application,  In  which 
questions  were  asked  aud  answered  concern- 
ing tlie  status  of  the  property,  we  think,  un- 
der the  authorities  and  as  a  quet^tion  of  right, 
that  this  condition  which  is  injected  Into 
the  poUc}-,  among  numerons  other  conditions 
more  or  less  technical  and  hard  to  under- 
stand the  ordinary  mind,  ought  not  to 
prevent  a  recovery,  In  the  absence  of  any 
misrepresentation  on  the  part  of  the  insured. 
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Tbe  Insnred,  as  a  matter  of  fAct,  ordinarily 
knows  nothing  about  the  policy  nntil  It  la 
made  out  and  returned  to  him  after  the  pay- 
ments for  the  same  have  been  made  to  the 
agent  at  the  time  the  contract  was  made, 
and  the  Ineorer,  having  failed  to  obtain  this 
Information,  must  be  held  to  have  dcoie  so 
at  its  perlL"  To  the  same  effect  are  the  cas- 
es of  Pioneer,  etc..  Loan  Oo.  v.  Providence, 
etc,  Co.,  17  Wash,  175,  49  Pat  281.  88  L.  B.  A. 
897,  and  Borrows  t.  McOatley.  17  Wash.  269, 
49  Pac.  608.  These  cases  cannot  be  die  tin- 
fulshed  In  principle  from  the  case  at  bar,  and 
aathorlse  the  Judgment  entered  therein. 
The  Jndgmoit  is  affirmed. 

MOUNT,  C.  and  DCNBAB  and  HAX>- 
LEY,  J3^  concur. 

BOOT,  J.  (dissenting).  I  am  imable  to 
concur  In  the  conclusion  reached  by  the  ma- 
jority of  tbe  court  Respondent  bases  bis 
actum  upon  tbe  policy  which  be  received. 
He  allies  said  policy  to  be  bla  contract  wltb 
tlie  Insnrance  company.  If  It  Is,  It  neeessarl- 
ly  follows  that  he  Is  bound  by  Its  tana. 
Bald  poll^  either  Is,  or  Is  not,  the  contract 
of  Insurance  entered  into  by  and  between 
ai^ellant  and  respondent  It  It  is  the  con* 
tract,  it  Is  binding  upon  both  of  them.  If 
It  Is  not  said  contract,  thai  re^trndalt  can- 
not maintain  this  action  upon  It  He  ought 
not  to  be  heard  to  say  that  it  Is  the  contract 
tar  one  purpoee  and  not  tbe  contract  for  an- 
other  purpose.  The  law  ordinarily  does  not 
permit  a  party  to  "blow  both  hot  and  cold." 
If  appellant  did  not  give  lemondent  a  policy 
In  aoeordanoe  with  the  agreement  (if  any) 
which  they  made  fOr  insurance,  tlien  respond- 
ent should  sue  on  the  agreement— not  on 
tlds  poUcy.  Howero-,  tiiere  is  no  allegation 
of  any  agreement  or  contract  for  Insurance 
except  thte  policy.  Bespondoit  is  a  bust* 
ness  man.  If  a  poll<7  holdor  were  an  infant; 
or  feeble-minded  pwson,  or  woman  unaccus- 
tomed to  business  matters,  there  might  be 
some  ezcDse  for  not  holding  him  or  her  to 
the  terms  of  tbe  oontract--tbe  policy.  But 
why  a  court  should  put  a  business  man 
of  ordinary  Intelligence  in  the  category  of 
weaklings,  fw  wIkho  tbe  law  most  act  as 
guardian,  I  am  unable  to  understand.  A 
party,  legally  capable  of  makii«  a  written 
contract,  who  becomes  a  party  tberetOk  is 
inresnmed  by  law  to  know  Its  coi^ents.  Oan 
tM»  court  suppose  OtaX  a  business  man  of 
indinary  IntelUcenoe  would  not  know  that 
bla  policy  contained  the  prprisions  qKdcen 
of?  It  was  bis  legiU  duty  to  read  his  police- 
to  know  what  it  omtained*  What  are  writ- 
tsn  contracts  fwT  If  a  party  may  escape 
tbe  obligations  of  me  kind  of  a  wrlttoi  con- 
tract, to  whicb  be  is  a  party,  by  saying  be 
nerw  read  It  and  did  not  know  its  oontentB, 
why  may  be  not  likewise  escape  the  binding 
force  of  uiy  written  oontractT  Let  it  Iw  re- 
membered that  tills  is  not  a  case  of  "orer- 
rcechlng,"  No  fraud,  decq>tlon,  <w  sharp 


practices  are  allied.  The  policy  is  in  the 
usual  form.  It  was  delivered  to  respondent 
He  had  it  in  his  poBsefision  from  date  of  Issue 
until  the  Are — about  two  weeks.  It  is  the 
only  contract  of  insurance  existing  between 
them.  If  respondent  did  not  read  It  appel- 
lant is  certainly  not  to  blame  for  such  neg- 
lect Bespondent  gets  the  policy,  and  by 
keeping  It  without  any  protest  justifies  ap- 
pellant In  supposing  that  it  was  satisfactory. 
It  seems  to  me  that  his  conduct  constituted  a 
legal  acceptance  of  the  policy.  Were  it  a 
writtoi  contract  with  anybody  other  than  an 
insurance  (or  kindred)  company,  how  would 
respondeuf  B  attempt  to  avoid  Its  terms  be 
r^ardedT  There  being  an  absence  of  fraud, 
deception,  misrepresentation  and  ''overreach- 
ing," it  la  not  apparent  why  this  case  should 
not  be  controlled  by  principleB  applicable 
to  written  contracts. 

This  court  has  frequently  held,  even  in 
cases  of  actual  misr^resentation,  tliat  a  par- 
ty defrauded  would  not  be  given  relief  where 
he  might  have  protected  himself  by  the  use 
of  his  natural  faculties.  Hulet  v.  Achey, 
89  Wash.  — i  80  Pac  1105;  Washington  Cen- 
tral Improvemait  Co.  v.  Newlanda,  11  Wash. 
212,  89  Pac  S66 ;  Walsh  v.  Bushell,  26  Wash. 
570,  67  Pac.  216;  Orlfflth  v.  Strand,  19  Wash. 
686,  54  PacL  613;  Sherman  v.  Sweeny,  29 
Wash.  821,  69  Pac.  1117.  In  Washington 
Central  Imp.  Co.  v.  Newlands,  supra,  this 
court  among  other  things,  said :  "If  people, 
having  eyes,  refuse  to  open  them  and  look, 
and,  having  understanding,  refuse  to  exercise 
it,  they  must  not  complain,  when  they  accept 
and  act  upon  the  r^resentations  of  other 
people.  If  their  venture  does  not  prove  suc- 
cessful. Written  contracts  would  become 
too  unstable  if  courts  were  to  annul  them 
on  representations  of  this  kind."  This  ex- 
tract was  quoted  with  arawoval  in  three  of 
the  other  cases  just  dted.  I  think  it  stlU 
good  law.  But  I  see  no  way  of  reooudllng 
the  doctrine  of  those  cases  with  that  an- 
nounced in  tte  majority  opinion  herein. 
Here  a  mere  reading  of  the  policy  would 
have  informed  respondent  all  about  its  terms, 
and  nobody  prevented  him  from  reading  It 
It  was  simply  neglect  on  his  part  To  allow 
him  to  recover  is,  In  my  opinion,  to  recognize 
a  proposition  at  variance  with  well-establish- 
ed prlndplee  of  law. 

CROW,  J.  (dissenting).  I  concur  in  tbe 
foregoing  dlssoit  on  the  grounds  thvein  stat- 
ed, and  on  the  further  ground  tiiat  reqwnd- 
ent  did  not  have  an  insurable  interest  In  the 
ptofieetj  destn^od  to  the  foil  amount  of  Ma 
policy.  It  is  a  well-established  rule  of  insure 
ance  law  In  this  country  that  the  Insured 
must  have  an  Insurable  Interest  in  tbe  prop- 
erty sougbt  to  be  protected  by  hie  policy,  and 
this  Intcffest  should  cutainly  equal  1^  faoa 
value  of  socb  policy.  18  Am.  ft  Bug.  Bucy. 
of  IMW  (2d  Bd.)  SW,  m  In  this  case,  the 
loss,  which  was  a  total  one^  amounted  on 
req>oiidenf  ■  own  estimate  to  rady  $2,004^ 
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while  the  cbattel  mortgase  of  which  the  com- 
pany was  not  advised  amounted  to  $1,600 
and  Interest  This  left  respondent  at  the  out- 
side an  insurable  interest  of  only  $904,  where- 
as the  policy  was  written  for  $1,600.  Were  any 
fraud  whatever  to  be  presumed,  It  must  have 
been  on  the  part  of  respondent  In  placing  a 
policy  of  $1,600  on  property  In  which  he  knew 
he  had  an  equity  of  only  $904.  To  permit 
anr  recovery  whatever  under  such  circum- 
stances, to  say  nothing  of  a  recovery  of  the 
full  face  of  the  policy  had  here,  Is  to  place 
B  premium  upon  frand  on  the  part  of  an  as- 
sured. Instead  of  preventing  any  unfair  ad- 
ventage  being  takoi  of  him  by  the  company, 
as  seems  to  have  been  implied  in  the  major- 
ity opinion. 


HANNON  V.  MILLIOHAMP. 

iGiapreine  Court  of  Washington.  Sept  13, 1906), 

AppBAif— Bill  or  Bxcbftioitb— Stateubnt  or 
Facts— iNSTTmciENT  Rbcobd. 

Where  an  order  appointing  a  receiver 
was  made  after  a  hearing  on  the  merits  of  the 
application,  after  the  court  had  considered  the 
complaint  and  the  affidavits  of  the  parties,  the 
fslinre  to  make  the  affidavits  part  of  the  bill  of 
exertions  or  statement  of  facts  prevents  the 
court  on  appeal  from  reviewing  the  order. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty •  Henry  L.  Kennan,  Judge. 

Action  by  J.  H.  Hannon  against  F.  Stanly 
UllUcbainp.  From  an  orAa  aM>ointing  « 
temporary  receiver,  defendant  appeals.  Af- 
firmed. 

O.  O.  Hoore  and  B.  O.  Graham,  for  appe- 
lant Fred  O.  Pngh  (Bamhart  Laughon  ft 
Pugh,  of  counsel),  for  respondent 

DUNBAR,  J.  This  appeal  is  from  an  order 
appointing  a  temporary  recelm.  The  re- 
spondent movea  to  dlnnlss  the  appeal,  and 
for  en  ordor  affirming  the  Judgment  of  the 
trial  court  because  it  appears  from  the  rec* 
ord  that  the  order  ai^iealed  trtm  was  made 
after  a  bearing  upon  the  maiU  of  the  appll- 
cstlim,  at  which  time  the  court  cuisldered 
the  complaint  and  Tarions  afBdavits  of  ttta 
reqpectlve  parties,  and  because  the  affidavits 
referred  to  In  the  ordw  are  not  In  the  record 
hy  a  bill  of  cxceptloiu  or  atatonent  of  tactB. 
The  recital  of  the  jadgmoit  In  this  particular 
la  as  follows :  'TThls  cause  having  been  dul^ 
continued  from  S^tember  28th  to  September 
20.  1004,  at  9:30  o'cloiA:,  a.  m.  and  from  Sq?- 
tember  30th  at  l£SO  o^clotik,  came  regularly 
on  for  bearing  on  said  date  on  plalntUTs  ap- 
plication for  ft  recover  pending  the  litiga- 
tion; and  after  heamg  ttae  complaint,  motion, 
and  various  affidavits  of  the  respective  par- 
ties and  t2ie  argument  of  connsel,  and  It  ap- 
pearing to  the  court  that  a  partnership  eztsts 
between  plalntifT  and  defendant  end  that  an 
emergency  exists  for  the  appointment  (tf  a  re- 
ceiver for  the  prcqwrty  of  said  partnership  de- 
,  scribed  In  the  complaint  In  order  to  prevent 
\walA  property  from  being  lost,  removed,  or 


materially  Injured,  and  to  secure  ample  Jae* 
tice  to  the  partlea,  it  Is  ordered,"  etc.  It  was 
decided  by  this  court  in  AndereoD  v.  McOreg- 
or,  36  Wash.  124,  78  Fac  776,  that,  where  a 
Judgment  is  based  on  the  pleadings  and  evi- 
dence submitted  in  the  form  of  affidavits  filed, 
the  failure  to  make  the  afBdavits  part  of  the 
record  by  bill  of  exceptions  or  statement  of 
facta  Is  fatal  to  a  review  of  the  Judgment  on 
appeal.  In  tliat  case  it  was  said:  "It  Is 
also  Insisted  that  ttae  appeal  should  be  die- 
missed  for  the  reason  that  the  entire  Judg- 
moit  appealed  from  Is  based,  as  appears 
from  1S»  Judgment  Itself,  upon  the  pleadings 
and  evldmoe  submitted  In  ttae  form  of  affi- 
davits filed.  The  record  shows  this  to  be  the 
case.  These  affidavits  are  not  made  a  part 
of  the  record  In  this  case^  eiUier  by  bill  of 
exceptions  or  statement  of  facts,  and,  wblle 
this  objection  might  more  ain>riq»iate1y  be 
raised  on  the  merits  of  the  case  than  on  a 
motion  to  dismiss.  It  la  In  any  event  fatal  to 
the  appellants  right  to  have  the  Jodgment  of 
the  lower  court  reversed  in  this  court**  In 
Johnson  v.  Spokane,  29  Wash.  730,  70  Pac. 
i2&,  It  was  held  that,  -where  a  Judgment  of 
nonsuit  recites  that  It  Is  based  on  pleadings 
and  the  <^>enlng  atatem^t  of  counsel  fw 
plaintiff,  the  appeal  will  be  dismissed,  where 
the  record  does  not  contain  such  opening 
statement;  the  court  in  its  opinion  In  that 
case  saying:  **So  far  as  tills  court  knows, 
the  counsel  for  plalntiflte  Id  this  case  may 
hare  made  a  statemoit  wblcSi  would  have 
been  a  defense  to  the  actlim  and  precluded 
a  recovery,  and  that  Is  tlie  rary  reason 
why  the  opening  statement  should  haTO 
been  brought  bere^  so  that  Uie  court  could 
determine  that  fact  All  presnmptlou 
are  In  faror  of  the  Judgment;  hence  ve 
cannot  conclude  that  tba  court  erred 
in  diwnisslng  the  cause  upon  ttae  statement 
of  counsel  without  the  opportunity  <^  Investi- 
gating ibBt  question.  It  la  Insisted  by  conn* 
sel  tbat  ttae  case  was  dismissed  by  the  eourt 
for  the  reason  that  the  complaint  vras  in- 
sufficient, and  that  the  court  so  adjudged  It, 
and  therefore  It  -tras  not  necessary  for  him 
to  determine  or  consider  the  sufficiency  of 
any  opening  statement  But  sodi  Is  not  the 
language  of  the  Judgmmt  It  Is  ttiat  the  de- 
fendant wss  mtltled  to  Judgment  on  the 
pleadings  and  on  the  tqpening  statement  of 
counsel  for  plalntlfBs.  This  evidently  means 
tbat;  In  Uie  cvinlon  of  the  Jndg^  the  plead- 
ings, construed  In  connection  with  the  open- 
ing statonent,  or  as  construed  In  ttae  light  of 
the  opening  statement  preclude  a  recovery.** 
And  80  It  may  be  gathered  from  the  record 
in  this  case  that  the  court  was  constrained 
to  appoint  a  temporary  receiver  by  reason  of 
the  allegations  ot  the  complaint  supplement* 
ed  by  matters  which  appeared  In  the  affi' 
davits,  and,  the  affidavits  not  being  brought 
here,  the  court  will  not  presume  that  they* 
were  not  In  aid  of  the  Judgment.  The  same 
proposition  was  discussed  in  Pierce  v.  Faw- 
cett,  81  Wash.  271,  71  Pac.  1011,  where  it 
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was  held  tbat  an  appea]  would  be  dlBmisaed 
because  of  the  absence  of  a  statement  of 
facta,  althongh  the  appellant  sought  only  the 
review  of  a  quortlon  of  law  on  tbe  pleadings 
as  to  whether  the  action  appeared  therefrom 
to  have  been  commenced  in  time,  where 
tbe  Judgment  of  the  court  recites  that  the 
decision  was  based  on  other  matters  before 
tbe  court  as  well  as  upon  the  application  of 
tbe  statute  of  limitations  to  tbe  facts  pleaded. 
The  record  upon  which  tbe  court  acted  not 
being  here,  and  all  presumptions  being  in  fa- 
vor of  tbe  validity  of  tbe  Judgment,  tbe  same 
will  not  be  disturbed. 

It  is  contended  by  the  appellant  in  bis 
reply  brief  that,  in  any  event,  the  motion 
should  not  prevail,  but  that,  if  the  court  0nd8, 
upon  an  examination  of  the  whole  record, 
that  the  Judgment  should  not  be  disturbed 
by  reason  of  the  failure  of  the  appellant  to 
present  to  this  court  the  record  upon  which 
tbe  court  below  acted,  the  Judgment  of  the 
court  should  be  affirmed.  It  seems  to  us  to 
make  no  dlflTerence  In  the  result  of  tbe  case 
wuether  tbe  Judgment  Is  affirmed  or  the  ap- 
peal dismissed ;  but  inasmuch  as  the  appel- 
lant prefers  to  have  tbe  case  disposed  of  by 
an  affirmance,  rather  than  by  the  motion  to 
dismiss,  the  Judgment  of  this  court  will  be 
that  the  Judgment  of  the  lower  court  be 
affirmed. 

MOUNT,  C.  J.,  and  HADLET  and  ROOT, 
JJ.,  concur.  FULLERTON,  J.,  concurs  In 
resalL 


KBIH  T.  UAMKIN  et  al. 
(Bnprams  Court  of  Washington.  Sept.  12, 1905.) 

WlTNESBES— iHPBACRUBirr— SUBSTANTIVB  BV- 
IDENCB— UNAUtUENTIOATtD  RRCOBDS  OF  A 

Couax  IK  Anotheb  Stated— ,i dm  issibilitt. 
Where  the  uncontradicted  evidence  of  a 
witne«t  was  that  he  bad  not  read  what  purportr 
ed  to  be  copies  of  papers  uBed  Id  a  suit  in 
another  state,  that  he  did  not  know  ot  the  suit, 
and  that  be  thought  tbey  referred  to  a  trans- 
acttou  different  from  that  in  tssue  In  the  case, 
the  copies  lOBuiBdently  antbeaticatod  were  inad- 
missible, either  as  impeachini?  or  sabstantive 
evidence  of  the  facts  therein  alie^. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  H  ^384,  13S6:  voL  SO, 
Cent.  Dig.  Witnesses,  |{  1276,  1277.] 

Appeal  from  Superior  Oonrt»  Spokane 
CSonnty;  William  E.  Blcbardson,  Judge. 

Actton  by  William  B.  Kelm  against  Clara 
B.  Rankin  and  another.  From  a  Judgment 
for  plaintiff,  d^endanta  appeal.  Reversed. 

R.  J.  Danson.  for  appellanta.  Tolman  & 
Kimball,  for  respondent 

ROOT,  J.  This  action  was  instituted  by  re- 
spondent to  recover  from  appellants  as  In- 
dorsers  on  six  promissory  notes.  From  a 
Judgment  In  favor  of  re^ondent  an  appeal 
is  taken. 

The  principal  Issue  of  fact  upon  the  trial 
was  as  to  whether  protest  had  been  waived 


by  appellanta  when  said  notes  were  Indorsed. 
Upon  this  Question  the  evidence  was  con- 
flicting. The  only  assignment  of  error  nec- 
essary for  us  to  consider  is  as  to  the  action 
of  the  trial  court  In  admitting  in  evidence 
certain  purported  copies  of  pa[>erB  used  in 
connection  with  proceedings  claimed  to  have 
been  had  In  certain  courts  in  the  state  of 
Ohio.  None  of  these  documents  were  In  any 
manner  authenticated.  They  were  Intro- 
duced in  evidence  by  respondent  as  a  part  of 
bis  cross-examination  of  appellant  O.  L. 
Rankin.  Saidi  appellant  was  asked  upon 
direct  examination  If  he  knew  anything 
about  one  L.  L.  Rankin  having  paid  upon 
these  notes  any  of  the  proceeds  of  the  es- 
tate as  trustee,  and  if  he  knew  of  proceedings 
begun,  after  appellant  left,  with  reference 
to  the  deeds  or  debts.  Appellant  answered 
In  the  negative.  Be  further  said  that  he 
had  received  no  notice  of  said  proceedings 
and  had  entered  no  appearance  therein.  Up- 
on cross-examination  he  was  asked  if  he 
remembered  as  to  that  matter  having  been 
discnaKd  in  the  office  of  reqmndenf  s  attor- 
ns. He  answered  in  the  afilrmatlv&  He 
was  further  interrogated  by  said  attorney 
as  follows:  "Is  It  not  a  fiict,  Mr.  Rankin* 
afto:  you  looked  over  Ifaoae  papers  and  the 
notes,  that  yon  told  me  yon  sniwosed  these 
notes  were  paid  out  of  the  proceedtags.  ont 
of  tbe  funds  coming  from  these  proceedings? 
A.  Tes,  sir;  I  told  you  that,  tit:*  Then 
app^anta'  attorney  pn^Kiimded  the  foUotr- 
ing  qneations,  to  which  he  answered  as  In- 
dlcftted:  "IMd  you  read  those  papers  over 
at  that  time?  A.  No.  air.  Q.  I  vUl  ask 
yon  to  state  whether  or  not  It  la  a  fact  that 
yon  snK>08ed.  when  he  referred  to  proceed- 
ings, that  It  was  a  foreclosare  of  a  certain 
mortgage  upon  this  homestead.  A* 
sir;  in  Columbus,  Ohio."  The  documents 
were  then  received  in  evidffiioe  «iver  atvel- 
lants'  objection.  Mr.  Rankin's  statement 
that  he  did  not  read  these  docnm^ts  was 
not  disputed  by  any  evidence  in  the  case. 
His  statement  that  he  did  not  know  of  the 
proceedings  in  the  Ohio  courts,  and  had  never 
made  any  appearance  therein,  remained  nn- 
eontradlcted.  Thedocuments  Introduced  were 
purported  copies  of  two  petitions  and  two 
orders  of  court,  and  contained  numerous 
allegations  and  statements  well  calculated 
to  prejudice  the  rights  of  appellants  before 
the  Jury.  They  seem  to  have  been  Introdu- 
ced for  the  purpose  of  impeachment.  Be- 
cause Mr.  Rankin  said  he  saw  the  papers  as 
they  were  attached  to  the  notes  In  the  attor- 
ney's possession.  It  seems  to  have  been 
thought  that  their  introduction  in  some  man- 
ner disputed  his  testimony.  But  as  his  ev- 
idence Is  that  he  did  not  read  them,  but  sup- 
posed them  to  refer  to  an  entirely  different 
transaction,  which  evidence  was  absolutely 
nndisputed,  we  can  see  no  possible  Justifica- 
tion for  their  reception  in  evidence.  As  none 
of  them  were  certified  by  any  officer,  court. 
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or  person,  or  antbentlcated  fn  any  manner, 
they  were,  of  course,  Incompetent  for  the 
purpose  of  proving  any  of  the  facta  therein 
alleged.  Their  only  effect  was  to  get  before 
the  Jury  much  Immaterial  and  incompetent 
matter  highly  prejudicial  to  appellants. 

For  this  error,  the  judgment  of  the  honor- 
able superior  court  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

MOUNT.  O.  J.,  and  CROW,  HADLET, 
FULXiERTON,  RUDKIN.  and  DUNBAR. 
JJ.,  concur. 


DB  MASB  T.  OREGON  R.  &  NAV.  CO. 
(Supreoie  Court  of  Washington.   Sept.  11. 1905.) 

1.  Master  and  Servant— Railboaos  Casrt- 
iNo  Employes— Duty  to  Exi'^cisb  Oani- 
NABY  Care. 

A  railroad  company,  undertaking  to  carry 
its  section  crew  by  means  of  a  posh  car  at- 
tached to  a  train  by  means  of  a  rope,  is 
bound  to  exercise  ordinary  care  in  so  carrying 
the  men. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  SS  171-174.] 

2,  Samei — IirjTjsT  TO  Servant — ^Abbuhptidh 
.  of  Risk — Qcebzion  fob  Jubt. 

A  section  hand,  while  riding  on  a  push  car 
attached  to  a  train  by  means  of  a  rope,  was  in- 
Jared  by  reason  of  the  car  jumping  the  track. 
The  car  was  furnished  by  the  railroad  to  carry 
the  crew.  He  had  not  ridden  on  the  car  more 
than  once  or  twice  before  the  accident,  field, 
tbat  the  question  whether  be  assumed  the  risk 
of  injuries  resulting  from  the  car  jumping  the 
track  was  for  the  jury. 

.  [Ed.  Note. — ^For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  H  654,  1070- 
1077.3 

Appeal  firom  Superior  Cour^  Spokane 
County ;  Geo.  W.  Belt,  Ju^. 

Action  by  Pasquale  De  Mase  against  the 
6regon  Railroad  &  Navigation  Company. 
From  a  judgment  for  plalntllt,  defraidant 
appeals.  Affirmed. 

W.  W.  Cotton,  Thoa.  O'Day,  and  L.  S. 
Wilson,  for  appellant  Rodie  &  Ousting  for 
respondeat 

PER  CURIAM.  On  and  prior  to  the  21at 
day  of  July,  1903,  the  defendant  railway 
company  operated  a  branch  line  of  road 
about  seven  miles  In  length  between  Wallace 
and  Burke  in  the  state  of  Idaho.  There  was 
a  heavy  grade  of  from  180  to  200  feet  to  the 
mile  along  this  branch,  and  but  one  mixed 
train  was  operated  thereon  dally.  Tlie  con- 
ductor in  charge  of  this  train  had  practically 
entire  charge  of  the  branch.  The  plaintiff 
and  four  other  Italians,  under  a  foreman 
or  boss,  were  section  hands  In  the  employ 
of  the  defendant  The  section  crew  were 
provided  with  a  push  car,  which  they  attach- 
ed to.  this  train  with  a  rope  about  15  feet 
in  length,  when  going  up  the  grade.  The 
push  car  was  provided  with  a  brake  and 
came  down  the  grade  by  gravity.  Whenever 
the  section  crew  desired  to  go  up  the  grade, 
they  would  flag  the  train  and  attach  the 


push  car  on  behind ;  and  when  they  reached 
their  destination  the  push  car  would  be  de- 
tached by  drawing  the  pin  which  connected 
it  with  the  train.  While  the  plaintiff  and 
his  witnesses  testified  that  they  never  rode 
on  the  push  car  twfore  the  day  of  the  acci- 
dent complained  of,  yet  Lt  appears  from 
the  entire  testimony  that  the  push  car  was 
fumislied  for  that  purpose,  and  that,  U  the 
train  to  which  the  push  car  was  attached 
did  not  stop  for  other  reasons  at  the  desti- 
nation of  the  section  crew,  it  would  be  nec- 
essary for  the  crew  to  ride  on  the  push  car. 
On  the  21st  day  of  July,  10(^  the  section 
crew  in  question  attached  the  push  car  to  tlie 
train,  boarded  the  push  car  at  the  request  of 
the  foreman  or  boss,  and  started  up  the 
grade.  After  tta^  bad  proceeded  from  a 
quarter  to  a  half  a  mile,  and  when  the  train 
bod  attained  a  speed  of  from  20  to  30  niil« 
per  hour,  the  push  car  left  the  track,  and  the 
wheels  passed  over  the  plalntUTs  leg,  caus- 
ing the  Injuries  for  which  be  seeks  to  recover 
damages  In  this  action.  From  a  Judgment 
and  Tercet  in  favor  of  the  plaintiff  tUs  ap- 
peal is  prosecuted. 

The  principal  contoition  of  the  appellant 
Is  that  the  facta  were  ondlsputable,  that 
the  respondent  assumed  all  risk  Incident  to 
riding  <m  the  push  car  under  the  circum- 
stances stated,  and  that  the  court  should 
have  directed  a  judgment  In  its  favor.  It 
appears  from  the  testimony,  especially  that 
of  the  appellant,  that  the  appellant  under- 
took to  carry  its  employes  upon  the  line  of 
the  branch  In  question  by  means  of  this  posh 
car.  It  was  therefwe  incmnbent  on  tfae  ap- 
pellant to  exercise  ordinary  care  In  Uiat  re- 
gard, and  to  see  that  no  injury  b^ell  its 
employes  while  in  transit  by  reason  of  negli- 
gence on  Its  part  From  all  the  testimony  in 
this  case  it  cannot  be  said  as  a  matter  of 
law  that  the  appellant  used  that  d^ree  of 
care,  or  that  a  push  car,  attadied  to  a  train 
running  at  a  bigh  rate  of  speed,  was  a  reason- 
ably safe  means  of  conveyance.  We  think 
that  the  question  of  negIig«M%  on  the  part  of 
the  appellant  was  clearly  one  of  fact  for  the 
jury.  Was  the  danger  of  riding  on  this  push 
car  BO  imminent  and  apparent  that  the  em- 
ployte  assumed  the  rlE^?  It  cannot  be  said 
that  It  was.  The  principal  danger  to  be 
anticipated  would  be  from  the  push  car 
leaving  the  track  as  It  did  In  this  Instance. 
Under  what  drcomstances  a  car  of  this 
structure  would  leave  the  track  cannot  be 
said  to  be  a  matter  of  common  knowledge,  nor 
did  the  section  hand  and  the  foreman  and  oth- 
er persons  In  charge  of  the  road  necessarily 
stand  upon  an  equal  footing  with  regard  to 
such  knowle^e.  According  to  the  testimony 
of  the  respondent  he  never  rode  on  the  push 
car  before  the  day  of  the  accident,  and  ac- 
coniing  to  the  testimony  of  the  appellant's 
foreman  not  to  exceed  once  or  twice.  The 
knowledge  and  the  means  of  knowledge  on 
the  part  of  the  respondent  and  the  nature  of 
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tbe  dangera  to  wbldi  be  was  rabjected  clear- 
ly dlstingulBh  this  case  from  Lee  t.  Nortbern 
Padflc  Hallway  Company  (dedOed  July  29, 
1909).  81  Pa&  831.  Under  all  the  circom- 
vtances  we  are  satisfied  that  tbe  questions  of 
negligence  <m  tbe  part  of  the  appeHaot  and 
of  aasnmptlon  of  risk  on  tbe  part  of  reqKmd- 
ent  were  for  tbe  Jury,  and  not  for  the  court 
There  was  no  prejudicial  error  In  the  lu- 
Btmctlons  of  tbe  court,  and  the  Jud^ent 
therefore  affirmed. 


UNITED  STATES,  to  Um  of  STANDARD 
FURNITURE  CO.,  v.  HBNNING- 
8BN  et  al. 

(Supreme  Court  of  Waahington.   Sept  9,  1906.) 

1.  United  States— Contracts  fob  Govebn- 
MENT  Work  —  Bonds  of  CoNTBAcroa  — 
Statutobt  Provisions — Constbuction. 

Act  AOS-  13,  18M,  c.  280,  28  Stat  278 
[U.  S.  Comp.  St  1901,  p.  2523J,  Tvhich  requfrn 
the  bond  of  a  contractor  for  govemmeDt  work 
to  be  conditioned  that  be  will  make  payment  to 
all  persona  rapplying  him  labor  and  materials  In 
the  prosecutiOD  of  tbe  work,  does  not  merely 
give  the  relief  afforded  by  the  foreclosure  of  a 
mechanic's  lien  on  a  building  erected  for  a 
private  owner,  but  protects  persons  furnishing 
materials  in  the  prosecution  of  the  work,  though 
they  do  not  become  a  part  of  tbe  permanent 
structure. 

2.  SaIIX— LlABILITT  OF  SUBETT. 

A  surety  on  the  bond  of  a  government  con- 
tractor for  the  construction  of  a  lighthouse  and 
keepers'  residences,  requirlnR  him  to  furnish  fur- 
niture for  the  keepers'  residences,  conditioned  on 
the  contractor  paying  persons  supplying  labor 
and  muteriflls  in  the  prosecution  of  the  work,  is 
liable,  independent  of  Act  Cong.  Aug.  13.  1804, 
c.  2ft0,  28  Stat.  278  [U.  S.  Comp.  St  1901.  p. 
2523J,  relatlnff  to  the  bonds  of  contractors  for 
government  work,  fOr  fnmitnre  called  for  in 
tbe  contract  purchased  by  the  contractor. 

3.  Same— Actios  on  Bond— Pi.EADra&— Sdf- 

F1C1ENCT. 

In  an  action  on  a  bond  of  a  government  con- 
tractor, conditioned  on  his  paying  tbe  persons 
Bupplyim;  work  and  materials  in  the  prosecu- 
tion of  the  work,  a  demnrrer  to  the  surety's  an- 
swer  alleging  that  the  goods  sued  for  were  fur- 
nished on  a  day  stated  and  that  time  for  pay- 
ment thereof  by  the  contractor  was  extended 
without  tbe  coiispnt  of  and  to  the  detriment  of 
the  anrety,  was  properly  sustained. 

4.  Samb— Issues— Evidence. 

Where,  in  an  action  on  a  bond  of  a  fcovern- 
ment  contractor,  conditioned  on  his  paying  the 
persons  supplying  labor  and  materlai  in  the 
prosecution  of  the  work,  the  surety  pleaded  that 
the  goods  sued  for  did  not  go  into  the  construc- 
tion of  the  work,  evidence  that  extension  of 
credit  was  given  to  the  contractor  without  the 
surety's  Icnowledge  was  inadmissible. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Arthur  E.  Griffin,  Judge, 

Action  by  tbe  TTnfted  Sttites,  for  the  use 
and  benefit  of  tbe  Standard  Furniture  Com- 
pany, against  R.  M.  Henningnen  and  others. 
From  a  Judgment  for  plaintiff,  defendnnt  tbe 
JEtna  Indemnity  Company  appeals.  Affirmed. 

Graves,  Palmer,  Brown  &  Murphy,  for  ap- 
pellant Richard  Saxe  Jones,  for  respond- 


CROW,  X  On  April  2,  1002,  R.  M.  Hen- 
nlngsen  and  Tborvald  Olsen,  copartuera  un- 
der the  firm  name  and  style  of  R.  M.  Uen- 
nlngsen  &  Co.,  entered  into  a  written  con- 
tract with  W.  O.  Langfltt,  Captain  Corps  of 
Engineers,  United  States  Army,  Engineer  of 
the  Thirteenth  Ughthonse  District,  for  and 
on  behalf  of  the  United  States,  for  the  con- 
struction, equipment  and  furnlahlng  of  a 
cotaln  lighthouse  and  two  fceerpws'  reslden- 
oes  for  the  Mary  Island  lighthouse  station 
of  Alaska.  The  written  specifications  at- 
tached to  said  ccmtract  and  made  a  part 
thereof  expressly  required  that  said  con- 
tractors phould  fnmlsta  certain  furniture  for 
said  keepers'  residences.  Under  the  provl- 
slons  of  Act  Cong.  Aug.  13,  1881,  c.  280,  28 
Stat  278  [U.  8.  Comp.  St  1901.  p.  2523].  the 
United  States  goramment  required  and  the 
said  contractors  furnished,  a  penal  bond  in 
the  sum  of  $20,000.  executed  by  appellant, 
the  Aitna  Indonnlty  Company,  aa  surety,  cop- 
dltloned  that  said  Hennlngsen  A  Co.  should 
fully  perform  said  contract  and  promptly 
make  paymoits  to  all  persons  supplying  them 
with  labor  and  materials  In  tbe  prosecution 
of  the  work  therein  provided  for.  Said  Hen- 
nlngsen ft  Co.,  in  the  performance  of  said 
contract  purchased  from  respondent  the 
Standard  Furniture  Company,  cwtaln  furni- 
ture called  for  In  said  stipulatimis,  to  the 
total  value  of  $608,  on  which  they  made  a 
partial  payment  of  $400.  No  further  pay- 
ment being  made,  this  action  against  said 
Hennlngsen  &  Co.  and  aiqpeUant,  tbe  MtiM 
Indemnity  Company,  was  brought  <m  said 
bond,  to  recover  $293  remaining  due.  Ap- 
pellant the  ^aitna  Indemnity  Company,  In 
its  answer  pleaded  the  following  aflbrmatlTa 
defenses;  "(1)  For  a  flrat  further  and  af- 
firmative  defense  this  defendant  alleges  that 
the  goods,  wares,  and  merchandise  alleged 
to  have  been  furnished  by  the  plaintiff  were 
not  such  goods  and  mwchaadise  as  went  into 
the  cmstructlon  of  the  bnUdlngs,  and  were 
not  labor  and  material,  within  tbe  meaning 
of  the  statute,  as  would  entitle  this  action  to 
be  brought  In  the  name  of  tbe  United  States. 
(2)  For  a  second  and  furtbor  afflnnatlve 
defense  tills  defendant  alleges  that  the  goods, 
wares,  and  mmibandlse  alleged  to  have  bem 
furnished  to  the  defmdant  R.  H.  Hennlngsen 
&  Co.  were  furnisbed  on  or  about  tbe  17tb 
day  of  April,  3903,  and  that  the  time  for  pay- 
ment tbereot  tbe  defendant  B.  M.  Bea- 
nlngsen  ft  Co.  was  extoided  without  the 
knowledge  or  consent  of  this  mtety,  and  to 
Its  detriment"  To  these  defOnses  respmid- 
ent  interposed  separate  demurm-s,  which 
the  court  ovoruled  as  to  tbe  first,  but  sus- 
tained as  to  the  second.  Respondent'  by  Its 
reply  denied  the  all^atlons  of  said  first  af- 
firmatlve  defense.  Upon  trial,  flndlnga  of 
fact  and  conclusions  of  law  were  made,  and 
judgment  was  entered  thereon  in  favor  of 
res[>ondent  From  said  judgment  this  aH>eal 
has  been  token. 
AppeUant'B  first  contention  Is  that  the  ma* 
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terlflls  ftanilflied,Mii9  penonal  proper(3r  and 
not  luTliic  «Btered  Into  tlw  ptmuuient  otrao- 
tnrei,  wen  not  ni^  materUto  as  woald  Kive 
plaintiff  a  rlglit  of  actkm  In  tha  nama  ol  tbo 
Lnlted  Statea  under  aald  act  of  Congireait  on 
Uia  bmd  In  qneatlon,  and  that  tbe  trial  court 
tber^re  erred  in  refaaing  to  grant  appd- 
lanra  motion  to  dlmlM»  made  at  tba  opeidng 
of  tbe  eaee^  upon  tba  ground  that  tbe  com- 
plaint did  not  state  facts  auffldent  to  oonsdF 
tnte  a  cause  of  acdm,  and  also  erred  In  re- 
fusing a  nonsuit.  Appellant  In  suppcMt  of 
tbe  proposition,  urges  tbat  tbe  object  of  Act 
Aug.  IS,  1894,  a  280,  28  Stat  278.  was  to  gin 
ttie  same  rell^  bj  a  proceeding  upon  tbs 
bond  <tf  a  public  oontraetor,  tbat  could  be  bad 
foredosnra  of  a  mecbanltfs  or  matala^ 
man's  Iton  on  a  building  erected  tj  a  prlTSts 
owner,  dalmlm  sucb  purpose  to  bave  been 
tbe  evident  Intent  of  eongrcss,  and  tbat  said 
statute  sbouM  recelTa  aocb  eonstroetlcm  at 
tbe  bands  of  tbe  court  Appellant  bas  dtsd 
nomerous  autborltles  for  tbe  purpose  <ri!  sus- 
taining its  contantion  tbat  ttila  atatuto  was 
Intended  to  afford  n\iet  to  ancb  parties  as 
would  ordlnarllj  be  entitled  to  a  mecbanlc's 
or  materlalman'a  Uen  under  statutes  of  tbo 
rarlous  states,  were  tbe  buildings  pilra^ 
Instead  of  public.  Tbere  la  no  question  but 
tbat  said  atatute  affords  sucb  relief  to  sub- 
ccmtractors,  laboren,  and  materlalmm ;  but 
a  remedy  tia  otber  partlea  dealing  wttb  tbe 
oontractw  is  also  afforded.  The  atatute  In 
question  reads  as  follows:  "Tbat  bereafter 
any  person  or  persons  entorlng  Into  a  formal 
omtraet  with  tbe  tJnlted  StatM  fw  the  con^ 
Btmctlon  of  any  public  building  or  tbe  proa' 
ecutlon  and  completion  of  any  public  wotIc 
or  for  repairs  upon  any  public  building  or 
public  work,  shall  be  required  b^ore  comm«k> 
dng  sucb  work  to  execute  tbe  usual  penal 
bond,  with  good  and  sufflcloit  sureties,  with 
the  additional  oblations  tbat  sucb  contrac& 
w  <H>  omtractwi  shall  promptly  make  pay- 
ments to  all  pereraa  supplyli^  iAm  or  than 
labor  and  materials  in  tbe  prosecutlwi  of  the 
woric  provided  for  in  such  contract;  and  any 
person  tn  persons  making  application  there- 
for, and  fnmlsbliv  affidaTit  to  the  Depart 
ment  under  tbe  direction  of  which  said  work 
Is  being,  or  bas  be«i,  prosecuted,  tbat  labor 
or  materials  for  tbe  prosecution  of  sucb  work 
has  been  anpplled  by  blm  or  them,  aod  pay- 
ment for  which  baa  not  been  made,  shall  be 
furnished  with  a  certified  copy  of  aald  con- 
tract and  bond,  upon  which  said  person  or 
persons  snpplyhig  said  labor  and  materials 
shall  hare  a  right  of  action,  and  shall  be  au- 
thorised to  bring  suit  in  tbe  name  of  tbe 
United  Btetes  for  his  or  tbelr  use  and  benefit 
against  said  contractor  and  sureties  and  to 
prosecute  the  same  to  final  judgmmt  and 
execution:  Frovlded.  that  such  action,  and 
Ite  prosecution  shall  InvoWe  the  United 
States  In  no  ezpenro."  Tbls  act  should  be 
liberally  construed,  and  from  its  wording  we 
are  of  the  opinion  that,  not  only  are  claims 
of  the  character  su^uailed  bjr  the  appulhiut  I 


protected  by  the  bond  therein  nsntSooe^  but 
persons  furoistalDg  any  materlala  In  Uia  pros- 
ecution of  Oie  woric  proTlded  fhr  are  also 
protected  flierdiy,  even  tboo^  sadi  mater- 
ials do  not  enter  Into  or  become  a  part  (tf 
any  permanent  structure^  The  United  States 
Circuit  Court  for  the  district  of  Uahu^  In 
American  Surety  Co..  t.  LnwrenceriUe  Ce- 
ment Cft,  110  Fed.  719,  ssys:  "In  vtfng  the 
esrpresslon  which  we  hare  quoted  from  tbe 
statute  and  tbe  bond,  tbera  can  be  no  qoes- 
ttoi  tbat  Congress  bad  aomewhat  In  mind 
stetutes  In  Tarlons  stetes  giring  liens  on 
buildingB  and  other  pnqiwrty,  real  and  per- 
Bcmal.  for  labor  and  umtertal.  Ne  .*ertlieles8, 
tUs  statute  does  not  bare  tbe  same  aspect 
as  the  ordinary  llm  statutes  referred  to,  and 
therefore  the  latter  can  afford  only  very  gene- 
ral aaalstanoB  irith  referoice  to  tbe  construc- 
tion of  the  former.  Tbe  ordinary  lien  sUt 
utes  have  been  Justly  and  strictly  held  to  ooTcr 
only  what  baa  added  to  tbe  value  (tf  the  prop- 
erty against  whi<4i  tbe  lloi  Is  assoted,  and 
therefore  they  are  ordinarily  administered 
to  protect  only  what  Is  actually  Inoorpnated 
Into  Ite  substeuce^  •  •  •  The  underlying 
equity  of  tbe  lien  statutes  rdates  to  a  direct 
addition  to  tbe  substance  of  tbe  anhjact-mat- 
ter  of  the  bnlldlni^  or  othor  thing,  to  whidi 
tbe  lien  attecbes,  while  the  statute  in  qnea- 
tlon  concwns  every  approximate  relation  oC 
tbe  contractor  to  tbat  wblcb  be  bas  contract- 
ed to  do.  Plainly,  tbe  act  of  Congress  and 
the  bond  to  the  ease  at  bar  are  susc^tlble  of 
a  more  liberal  construction  than  the  lien  stet 
utes  referred  to,  and  they  should  receive  It 
In  tbe  one  case,  as  In  the  otber,  the  dealings 
tbe  persmi  who  claims  tbe  stetutoiy  eecnrity 
must  approximate  the  work,  and  In  the  one 
case,  aa  well  as  in  the  other,  tbere  must  be  a 
certain  mar^n  within  which  tbere  will  be 
difficulties  In  discriminating  between  what 
is  and  what  is  not  protected.  Nevertheless, 
we  are  not  concluded  by  tbe  decisions  with 
reference  to  the  ordinary  state  stetutory 
Hois.  We  can  apply  tbem  only  In  a  genwal 
way,  and  we  are  not  so  restricted  by  them  as 
to  require  a  construction  InconslBtent  with 
tbe  remedial  purposes  of  tlie  statute  now  In 
Issue.**  See,  also.  United  States,  to  Use  of 
Tidewater  Steel  Ca  v,  Perth  Amboy  Ship- 
building &  En;rlneering  Co.  (a  Q)  137  Fed. 
6S9.  Under  the  couBtruetlou  given  to  said 
act  by  the  above  autborltles,  which  we  feel 
obliged  to  follow,  there  can  be  no  question 
but  that  respondent  was  entitled  to  recover 
on  said  bond  for  tbe  fumltnre  which  it  sold 
to  said  contractors  in  pursuance  of  the  terms 
and  stipulations  of  said  contract 

But  were  It  to  be  conceded  that  said  fur- 
niture was  not  contemplated  by  the  stetute, 
it  was  clearly  required  by  the  contract  being 
a  part  of  Its  subject-matter.  The  bond  was 
given  to  secure  the  faithful  performance  of 
said  contract  and  payment  to  ail  parties  fur- 
nishing any  material  thereunder.  Appel- 
lant under  its  contract  sbouiJ  be  held  liable, 
without  regard  to  any  ataiute,  aa  It  has  by 
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said  bond  contracted  to  assume  sacta  liabUlt7, 
and  there  Is  nothing  In  said  agre^ent  con- 
trary to  pnbUc  policy,  nor  can  any  objection 
be  made  to  It  or  its  terms  requiring  It  to  be 
held  invalid.  In  United  States,  to  Use  of 
Tidewater  Steel  Co.,  t.  Perth  Amboy  Shii>- 
bnildlng  A  Englneerlne  Go.,  supra,  the  United 
States  Circuit  Court  for  the  District  of  New 
J&nej,  construing  said  statute  and  also  a 
bond  given  thereunder,  said :  "Waiving, 
however,  the  graeral  character  of  this  last 
reason,  we  will  for  a  moment  consider  the 
point  made  under  it,  that  the  act  of  Congress 
(Act  Aug.  18,  1894,  c  280,  28  Stat  278  [U.  S. 
Oomp.  St  1901,  p.  2523])  gives  a  right  of  ac- 
tion only  to  persons  supplying  labor  and  ma- 
terials for  the  construction  of  any  public 
building,  or  the  prosecution  and  completion 
of  any  public  work,  or  for  repairs  upon  any 
public  building,  or  public  work,'  which  pro- 
Tialon  does  not  include  steamers  for  the  har- 
bor service  of  the  quartermaster's  depart- 
ment; and  counsel  i^tes  in  supirart  of  his 
proposition  definitions  of  *public  works'  from 
the  Century  Dictionary  and  the  Am.  &  Eng. 
Ency.  of  Law  <2d  Ed.).  Without  quarreling 
with  these  deflnltlons,  we  condode  that  the 
meaning  of  the  words  'public  work'  In  the 
act  is  broader  and  more  comprehensive  than 
the  dictionary  meaning  glvm  to  'public 
works' ;  that  public  wwk  is  susceptible  of 
application  to  any  constructive  work  of  a 
public  character,  and  is  not  limited  to  fixed 
works.  The  statute  should  be  liberally  con- 
strued to  accomplish  Its  purpose.  But,  with- 
out further  discussion  of  the  point.  It  Is  quite 
sufficient  to  say  that,  whether  the  foregoing 
view  Is  correct  or  not,  the  defendants  are  es- 
Bb^ped  from  setting  up  such  defense.  They 
executed  the  bond,  well  knowing  its  intent 
and  purpose,  and,  since  the  purpose  was  not 
Immoral  or  Illegal,  they  cannot  now  be  heard 
to  deny  their  liability,  voluntarily  assumed 
and  undertaken."  We  are  satisfied  that  the 
recovery  had  by  respondents  lb  this  action 
was  contemplated  by  said  statute  and  also  by 
■aid  bond. 

Appellant  further  contends  that  the  court 
erred  in  sustaining  respondent's  demurrer 
to  its  second  affirmative  defense.  Under  au- 
thority of  United  States  Fidelity  A  Guar- 
anty Co.  T.  United  States.  191  U.  S.  416.  21 
Sup.  Ct  142,  48  L.  Ed.  242,  we  think  Bald  de- 
murrer was  properly  sustained. 

Appellant  also  contends  that  the  court  er- 
red  In  sustaining  respondent's  objection  to 
evidence  offered  tending  to  show  that  with- 
out appellant's  knowledge  or  consent,  respon- 
dent had  granteu  a  certain  Indulgence  and 
an  nausual  extension  of  credit  to  the  con- 
tractors, Hennlngsen  te  Oo.,  and  that  If  said 
Indulgoice  had  not  been  granted,  Hennlngsen 
A  Ca  would  have  been  able  to  have  reqiKind- 
cd.  or  appellant  could  have  indemnified  l^ 
self.  We  think  said  evidence  was  not  admis- 
sible under  the  Issues.  A  d^urrer  had  been 
properly  sustained  to  the  8ec<»a  affirmative 
dAteDMh  «Dd  appellant  mate  no  atteopt  to 


amend  at  any  time  mrlor  to  the  trial.  It  U 
true  that  during  the  trial  appellant  requested 
permission  to  -amend  its  answer,  which  re- 
quest upon  the  claim  of  aurprlw  made  by 
respondent,  was  refused;  but  such  refusal 
was  not  an  abuse  of  discretion. 

We  find  no  prejudicial  emv  In  the  record. 
The  Judgment  Is  affirmed. 

MOUNT,  a  J.,  and  HADLET,  FULLERr 
TON,  and  DUNBAR,  JJ.,  concur.  ROOT, 
took  op  part;  having  been  of  coonset 


(49  WsA.  1) 

8LATT0N  T.  FEI/F. 
(Supreme  <^urt  of  WashingtoiL    Bept  6; 

1905.) 

1.  TkuL  BT  GovBT— FiNonras. 

Balllnger's  Ann.  Codes  &  St  |  6029,  pro- 
viding that  on  the  trial  of  an  tesua  of  fact  by 
the  court  Its  decision  ahail  separately  state  the 
facts  found  and  the  conclusions  of  law,  applies 
where  the  action  is  dismissed,  as  wsU  as  wliere 
aflirmativs  relief  Is  granted. 

(Ed.  Note.— For  cases  In  p<tot  see  voL  19^ 
Cent  Dig.  Equity,  f  938;  vol.  «^  Cent  Dig, 
Trial,  U  908-910,  929;] 

2.  Afpkal — Failuss  to  Maks  Tamvaoa — Na- 

CBStUTT  or  lUqUEST. 

A  party  to  be  entitled  to  assign  •rror  on 
the  court's  failure  to  make  any  findings  of  factSi 
as  provided  by  BalUnger's  Ann.  Codes  ft  St 
f  5u29,  should  request  it  to  make  sucli  findings 
as  it  thinks  the  evidence  warrants.  It  ia  not 
enough  to  request  it  to  make  findings  ia  tiis 
favor. 

Rudldn,  J.,  dissenting  in  parb 

Api;>eal  from  Superior  Court  King  County ; 
George  E.  Morris,  Judge. 

Action  by  Charles  J.  Slayton,  doing  busi- 
ness as  Charles  J.  Slayton  &  Co.,  against 
D.  W.Felt  Judgment  for  defendant  Plain* 
tiff  appeala.  Afilrmed. 

Saulsberry  ft  Stuart  tor  appellant  Byete 
&  Byers,  for  respondent 

GROW.  3.  Tliia  actloD  was  eommoioed  hy 
appellant.  Charles  J.  Slayton.  agaiuat  re- 
spondent JX^  W.  FMt  to  recover  a  broJnr'a 
commissioa  on  the  eale  of  real  estate  In  the 
dty  of  SeattlCb  Upon  tlw  trial  before  the 
court  without  a  Jury  appellant  presented 
flndlnge  of  fact  in  tale  favor,  wlilch  the  court 
declined  to  makeu  Judgment  was  entered 
dismissing  the  action.  Bald  Judgment  con- 
tained the  following  recital:  "The  court 
having  beard  the  testimony  and  tbm  argu- 
ments of  counsel  and  being  fully  advised, 
finds  the  issues  In  favor  of  the  defendant 
and  that  said  action  should  be  dismissed." 
No  findings  of  fact  or  conclusions  of  law 
were  signed  by  the  court  or  filed  with  the 
clerk.  Appellant  excepted  to  the  Judgment 
after  Its  entry,  tos  the  reasona  (1)  that  said 
Judgment  was  not  supported  by  the  evidence ; 
(2)  that  the  court  had  failed  and  refused  to 
make  flndinga  of  fact  and  concliulons  of  'aw 
eq^arately  atatedf  (S)  that  tbe  court  had 
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refused  to  make  flndinga  of  fiict  as  requested 
by  appellant  A  motion  tar  a  new  trial  made 
on  the  same  grounds  being  overruled,  this 
appeal  has  been  taken. 

1.  It  l8  contended  by  appellant  that  the 
court  erred  In  entering  judgment  of  dismiss- 
al, for  the  reason  that  such  judgment  was 
not  warranted,  by  the  evidence  and  was  con- 
trary to  the  law.  As  we  understand  Jt,  this 
contention  involves  the  proposition  that  upon 
the  evidence  admitted  findings  of  fact  should 
have  been  made  In  appellant's  favor.  Upon 
the  issues  formed  by  the  pleadings,  and  as 
ultimately  tried  by  the  court,  but  one  ques- 
tion of  fact  arose.  Did  apx>ellant  find  a 
purchaser  for  the  real  estate  in  question, 
and  was  he  the  efficient  cause  In  procuring 
and  bringing  abont  the  sale?  Upon  this 
Issue  there  was  a  considerable  conflict  of  evi- 
dence. The  record  contains  a  copy  of  the 
findings  requested  by  api>ellant.  The  refusal 
of  the  court  to  sign  the  same  clearly  shows 
that  In  weighing  the  evidence  it  found  against 
appellant  upon  this  issue.  We  have  care- 
fully examined,  the  evidence,  and  are  unable 
to  find  that  the  court  was  not  warranted  in 
refnslng  to  make  the  flndinga  requested.  Al- 
though no  affirmative  findings  of  fact  were 
filed,  the  court  must  have  concluded  from  all 
the  evidence  that  appellant  was  not  the  effi- 
cient and  procuring  cause  in  making  said 
sale. 

2.  Appellant  also  contends  that  the  trial 
court  erred  in  falling  to  make  findings  of 
fact  and  conclusions  of  law,  separately  stated 
or  at  all,  and  asks  that  the  Judgment  be  re- 
versed by  reason  thereof.  Appellant  urges 
that  under  section  Balllnger's  Ann. 
Codes  ft  St.,  It  was  the  duty  of  the  trial  court 
to  make  findings  of  fact  and  conclusions  of 
law,  separately  stated.  Respondent  contends 
tba^  as  the  final  Judgment  was  one  of  dls* 
misml,  findings  of  fact -were  unnecessary; 
dtlng  Thome  t.  Joy,  15  Wash.  S3,  46  Pac. 
642,  and  Noyes  v.  King  County,  18  Wash. 
417,  SI  Pac.  1062.  Both  of  said  cases  were 
actions  In  equity.  This  court  has  heretofore 
announced  the  rule  that  flndinga  of  fact  and 
conduslmis  of  law  are  not  necessary  in  equi- 
table actions ;  but  we  are  not  aware  of  any 
such  announcement  being  made  as  to  actions 
at  law.  We  see  no  reason  why  findings  of 
fact  and  conclusions  of  law  are  not  Just  as 
essential,  If  prt^rly  requested,  In  an  action 
at  law  when  the  same  Is  dismissed,  as  where 
an  affirmative  Judgment  Is  entered.  This 
being  an  action  at  law,  the  cases  dted  by 
respondent  do  not  sustain  his  contention. 
The  question  then  arises  whether  the  action 
of  the  trial  court  In  failing  to  make  finding 
of  fact  and  conclusions  of  law  amounted  to 
such  prejudicial  error  as  would  entitle  ap- 
t>ellant  to  a  reversal.  In  Wilson  v.  Aberdeen, 
25  Wash.  619,  66  Pac.  97,  this  court  said:, 
"We  come  now  to  the  consldwatlon  of  the 
api)eltant'B  contention  that  the  Judgment 
aittst  be  reversed  because  of  the  failure  of 


the  trial  court  to  make  findings  of  fact  and 
conclusions  of  law.  Our  statute  provides 
that,  'upon  the  trial  of  an  issue  of  fact  by  the 
court,  its  dedsion  shall  be  given  In  writing 
and  filed  with  tiie  clerk.  In  giving  the  de- 
cision, the  facts  found  and  the  conclusions 
of  law  shall  be  separately  stated.  Judg- 
ment upon  the  dedsion  sliall  be  entered  ac- 
cordingly.' Balllhiger's  Ann.  Codes  &  St  8 
5029;  2  Hill's  Code,  8  379.  This  provision 
of  the  Code  is  in  form  mandatory,  and  this 
court  has  several  times  held  in  effect  that, 
In  actions  at  law  .tried  by  the  court  with- 
out a  Jury,  findings  of  fact  and  conclusions 
of  law  are  necessary  to  support  the  judg- 
ment. See  Bard  v.  Kleeb,  1  Wash.  St.  370, 
25  Pac.  467,  27  Pac.  273;  Kilroy  v.  Mitchell, 
2  Wash.  St  407,  26  Pac.  8U5;  King  County 
V.  mil,  1  Wash.  St  404.  25  Pac.  4.'51 ;  Sadler 
V.  Nlesz,  5  Wash.  1S2,  31  Pac.  630, 1030;  Pot- 
win  V.  Blasher,  9  Wash.  460,  37  Pac.  712. 
But  in  more  recent  cases  It  has  been  decided 
that  a  judgment  will  not  be  reversed  on  ap- 
peal for  want  of  findings  of  fact  and  conclu- 
sions of  law,  where  it  Is  not  made  to  appear 
by  the  record  that  there  was  any  request 
for  such  findings  and  conclusions,  or  any 
objection  raised  upon  that  account.  Wash- 
ington Rock  Plaster  Co.  v.  Johnson,  10  Wash. 
445,  39  Pac.  115;  Remington  v.  Price,  13 
Wash.  76,  42  Pac.  527." 

It  Is  true  that  appellant  did  request  the 
trial  court  to  make  findings  of  fact  in  favor 
of  himself  upon  the  issues  raised  by  the 
pleadings ;  the  same  being  claimed  by  him  to 
be  warranted  by  the  evidence  admitted.  The 
court  not  thinking  the  evidence  warranted 
such  findings,  refused  to  sign  the  same.  It 
does  not  appear,  however,  that  appellant  at 
any  time  requested  the  court  to  make  such 
findings  of  fact  and  conclusions  of  law  as  it 
might  determine  to  be  proper  or  warranted 
by  the  evidence.  We  tbluk  this  request 
should  iiave  been  made,  before  appellant 
would  be  entitled  to  base  a  successful  as- 
signment of  error  upon  the  refusal  of  the 
court  to  make  any  fiindlngs  wtiatever.  The 
findings  requested  by  appellant  are  shown 
In  the  record,  and  afford  him  an  opportunity, 
of  which  he  has  availed  himself,  to  assign 
error  upon  the  refusal  of  the  trial  court  to 
make  the  same.  He  has  been  deprived  of  no 
l^al  or  valuable  ri^^t  in  that  direction. 
This  court,  In  Bard  v.  Eleeb,  1  Wash.  St. 
375,  25  Pac.  467,  construing  said  section 
6029,  Balllnger's  Ann.  Codes  &  St,  there 
mentioned  as  section  246,  said:  "As  we  re- 
gard it;  section  240  Is  for  the  protection  of 
court  and  parties.  To  the  court  it  gives  an 
opportunity  to  place  upon  record  its  view  of 
the  facts  and  the  law  In  definite  written 
form,  suflldently  at  large  that  there  may  be 
no  mistake.  To  parttes  it  furnishes  the 
means  of  having  their  causes  reviewed,  in 
many  Instances  without  great  expense." 

The  only  privilege  of  which  the  appellant 
has  been  deprived.  If  any,  has  been  to  bring  an 
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Appeal  to  this  court  wltlion't  a  atat^en't  of 
facte  based  upon  such  flndlngs  as  the  court 
would  have  signed  If  requested,  but  which  nec- 
essarily would  have  been  f^^lnst  appellant  up- 
on the  Issues  Joined.  Such  an  appeal  oould  not 
have  benefited  appellant  In  any  manner  what- 
ever. In  view  of  this  fact,  and  also  the 
further  fact  that  appellant  failed  to  request 
the  court  to  make  flndlngs  in  accordance  with 
its  view  of  the  evidence,  we  think  no  error 
prejodldal  to  appellant  has  been  conunltted. 
In  an  action  at  law  either  party  baa  the 
risht  to  request  a  trial  court  to  make  such 
findings  of  fact  as  it  may  deem  fovper,  upon 
all  the  Issnea  Involved,  ob  upon  any  partlcn- 
lar  Issue  which  sudk  party  may  deem  materi- 
al or  important,  and  •  such  flndtugs  should 
then  be  made.  A  mere  request,  however,  to 
make  certain  findings  In  favor  of  such  party 
only,  l8  not  in  itself  sufficient  Of  course, 
it  Is  the  proper  and  correct  practice  for  a 
party  to  request  findings  in  his  own  favor, 
to  which  he  may  tliink  himself  entitled,  so 
that  he  may  make  proper  exceptions  to  their 
refusal ;  but,  such  findings  In  bis  favor  hav- 
ing been  refused  and  excepted  to,  he  must, 
if  be  desires  to  assign  error  on  a  failure  to 
make  any  flndlngs  or  conclusions  whatever, 
also  request  the  court  to  make  such  findli^ 
as  It  thinks  the  evidence  warrants.  This 
was  not  done  by  appellant  in  this  actloa 

We  find  no  prejudicial  error  in  the  record. 
The  judgment  is  affirmed. 

MOUNT.  C.  X.  and  HOOT  and  HADIiBT, 
J3.,  concur.  FULLEItTON,  J.,  concurs  in  the 
result 

RUDKIN,  J.  I  concur  in  the  result  but 
do  not  think  that  flndlngs  are  necessary  where 
BO  affirmative  relief  is  granted. 


O'TOOLE  T.  PHCENIX  INS.  CO.  OF  HAQT- 

FOJtD,  CONN. 
(Supreme  Court  of  Washington.   Sept  6, 1905.) 

JUDOMENTS— VaCATIOIT — EXCUSABLI  NEGLECT. 

The  attorney  for  defendant,  who  did  not 
live  in  the  county  in  which  tiie  case  was  to  be 
tried,  wob  told  by  piaintiff'n  attorney  that  he 
need  not  be  present  to  conduct  the  trial  until 
notified  by  telephoue.  Shortly  before  the  case 
was  to  be  tried,  defendant's  attorney  teleghraph- 
ed  plaintilTs  attorney,  stating  that  he  was  in  a 
city  other  tban  that  In  which  he  lived,  but  could 
leave  that  night  Plaintiff's  attorney  replied 
that  it  would  be  impossible  to  reach  the  case 
that  week,  and  that  he  had  written ;  but,  instead 
of  writing,  he  telegraphed  to  the  city  from 
which  the  first  telegram  from  defendant's  attor- 
ney had  been  sent  and  notified  that  attorney 
when  the  case  would  be  tried.  Defendant's  at- 
torney had  gone  home,  and  so  did  not  get  the 
telegram,  and  was  not  present  at  the  time  set 
for  trial,  whereupon  judgment  was  entered  for 
plaintiff.  Held,  that  the  judgment  was  the  re- 
sult of  excusable  neglect,  and  should  be  vacated 
on  payment  of  costs.  -  '  . 

[Ed.  Note. — Fw  cases  in  point,  see  voL  30. 
Cent  Dig.  Judgment  H  708-710,-  797.] 

FuUerton,  J.,  dissenting. 


*  Appeal  from  Supn-lot  Coort;  Tbnrsttn ' 
County;  O.  V.  Linn,  Judge. 
■  Action  by  John  OToole  against  the  Fluailx 
Insttrance  Company  of  Hartford,  Conn. 
From  an  order  reftislng  to  vacate  a  judgmoit 
for  plalntifT,  defendant  appeals.  Reversed. 

H.  T.  Granger,  for  appellant  Israel  & 
Mackay  and  Troy  &  Falknor,  for  respondent 

CROW,  J.  This  appeal  Is  prosecuted  to 
reverse  the  action  of  the  superior  court  of 
Thurston  county  in  refusing  to  vacate  and  set 
aside  a  Judgment  entered  upon  the  verdict  of 
a  Jury,  after  trial  had  in  the  absence  of  ap- 
pellant and  Its  counsel.  The  grounds  upon 
which  relief  was  sought  were  mistake  in- 
advertence, and  surprise. 

The  record  shows  the  following  facts  which 
are  undisputed,  and  which  are  urged  by  ap- 
pellant in  support  of  Its  motion ;  This  action 
was  instituted  by  respondent  John  O'Toole, 
against  the  Phoenix  Insurance  Company  of 
nartford.  Conn.,  api>e1Iant  upon  certain  fire 
insurance  policies,  to  recover  for  losses  sus- 
tained. Tbe  Issues  of  fact  being  fully  formed, 
the  case  was  set  down  for  trial  on  June  16, 
1004.  On  June  6th,  In  a  conversation  with 
II.  T.  Granger,  sole  attorney  for  appellant 
Mr.  Israel,  of  Israel  &  Mackay,  residing  in 
Olympia,  and  counsel  for  respondent  stated 
that  Mr.  Granger,  who  resided  In  Seattle, 
need  not  come  to  Olympla  to  attend  the  trial 
until  he  received  word  from  Mr.  Israel,  who 
would  telephone  him  In  ample  time  to  en- 
able him  to  be  present  Mr.  Granger  at  said 
time. bad  a  case  set  for  trial  In  Spokane  for 
June  9th.  The  Spokane  case  being  postponed 
until  June  13th,  Mr.  Granger  on  June  12th 
telephoned  to  Mr.  Israel  at  Olympla  that  he 
had  a  trial  at  Spokane  commencing  June  18th, 
that  be  was  uncertain  as  to  how  long  It  would 
continu'?,  but  that  as  soon  as  It  was  completed, 
he  would  go  to  Olympia  to  try  this  action. '  The 
Spokane  trial  was  finished  on  June  lutfa,  and 
on  that  date  Mr.  Granger  telegraphed  Messrs. 
Israel  &  Mackay  from  Spokane  as  follows: 
"Spokane.  Wash.  June  15,  1004.  Israel  & 
Mackay,  Olympla,  Wash.  Can  leave  here  to- 
night What  is  situation?  Answer  care  of 
Hotel  Victoria.  H,  T.  Granger."  Mr.  Israel 
being  absent  from  his  oflBce,  his  partner,  Mr. 
Mackay,  Immediately  replied  by  wire  as  fol- 
lows :  "Olympia,  Wash.  June  15,  1004.  H.  T. 
Granger,  Hotel  Victoria,  Spokane,  Wash: 
Impossible  to  reach  your  case  this  week. 
Pave  written.  Israel  ft  Mackay."  Israel 
ft  Mackay  did  not  write,  but,  Instead,  wired 
again  as  hereinafter  stated.  On  the  morning 
of  June  16th  Mr.  Israel  called  the  court's 
attention  to  this  case,  the  trial  being  delayed 
by  r^son  of  the  congested  condition  of  the 
calendar,  and  a  resetting  was  definitely  made 
for  June  2lBt  Thereupon,  Instead  of  writing, 
Israel  &  Mackay  wired  Mr.  Granger  at  Spo- 
kane, as  follows:  "Olympia,  Wash.  Juna 
16^  loot.  H.  T.  Oraneer,  Hotel  Victoria,  Spo- 
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kxne.  Wash.  OToole  ease  assigned  for  next 
Tuesday  morning,  21at  instant  Israel  ft 
il&ck&y."  Mr.  Granger  having  left  Spokane, 
this  telgram  did  not  reach  him  until  after 
Jndgmeni:  had  been  entered  herein.  He  had 
returned  to  Seattle,  where  on  Thursday,  Fri- 
day, and  Saturday,  the  Itith,  17th,  and  ISth 
of  June,  he  held  himself  and  a  witness 
In  constant  readiness  to  go  at  once  to  01ym< 
pla  on  receiving  word  from  Mr.  Israel.  Hav- 
ing ordered  his  mall  forwarded  from  Spo- 
kane,  he  also  expected  the  letter  men- 
tioned In  the  Israel  &  Mackay  tel^am 
of  the  15th.  On  Monday  morning,  June 
20th,  having  received  no  word  either  by 
letter  or  telephone,  he  caused  his  clerk 
to  mail  at  Seattle,  the  following  letter  In 
time  for  tbe  same  to  reach  Olympla  that 
day :  "June  20, 1904.  Messrs,  Israel  &  Mack- 
ay,  Olympla,  Wash. — Gentlemen :  Tour  tele- 
gram was  received  by  me  at  Spokane  last  Wed- 
nesday, saying  you  had  written.  I  have 
receired  no  letter,  therefore  suppose  you 
have  been  busy  trying  other  cases.  I  wish 
you  would  wire  me  tomorrow  at  my  expense 
what  tbe  probabilities  are  about  reaching  our 
caB&  I  bare  been  holding  myself  in  readi- 
ness to  come  at  any  time  in  response  to  a  no- 
tice from  you  ever  since  last  Thursday. 
Tours  truly,  H.  T.  Granger."  This  letter, 
which  was  mailed  In  a  return  envelope.  Is 
not  shown  to  have  ever  reached  respondent's 
attom^B,  who  deny  having  received  it,  while 
Mr.  Granga  says  It  has  never  been  returned 
to  bim.  On  Tuesday  morning,  June  2l8t,  the 
case  was  called  for  trial,  but,  appellant  and 
Its  counsel  helng  absent,  was  continued  un- 
tit  2  pw  m.,  at  which  time  it  was  again  called, 
and,  no  one  appearing  on  behalf  of  appellant, 
a  Jury  was  Impaneled,  and  a  verdict  rendered 
tor  respondent  for  12,800,  tbe  full  amount 
claimed  by  him,  and  on  said  verdict  the  Judg- 
ment complained  of  was  entered.  Mr.  Gran- 
ger, bBTlng  received  no  word  by  letter  or 
iftbenriae,  called  Israel  &  Mackay  1^  tele- 
phone <m  tbe  morning  of  Jnne  22d,  and  was 
then  advised  of  tbe  trial,  verdict,  and  Judg- 
ment He  Immediately  filed  appellant's  mo- 
tion, mppoebeA  by  affidavits,  to  set  aside  said 
Judgment  Controverting  affidavits  were  filed, 
but  the  above  facts  seem  to  be  mtdlspnted. 

8<Hne  question  is  raised  In  tbe  briefs  as  to 
wbetber  appellant's  answer  states  a  meri- 
torious d^tfise  to  tbe  complaint  Both  part- 
ies having  regarded  tbe  issues  of  fftct  as  of 
saffident  Importance  to  necessitate  a  trial, 
and  respondant  having  actually  conducted 
a  Jory  trial  tbereon  in  the  absoice  of  appel- 
lant we  will  not  pass  on  the  sufficiency  of 
the  answer,  further  than  to  state  that  the 
denials  of  the  allegatlonB  of  the  complaint 
would  prevmt  a  recovery  by  respondent 
without  the  Introdnctlon  ct  evldoice  by  him. 
It  is  therefore  unnecessary  f ot  us  to  discuss 
appellant's  affirmative  d^^nses.  Tltns  v. 
Larsen,  18  Wash.  148^  SI  Pac,  861.  In  Hull 


V.  Vlnlng,  17  Wash.  860,  49  Pac.  537,  thia 
court,  in  discussing  the  showing  made  In  sup- 
port of  an  application  to  vacate  a  Judgment, 
said:  "The  rule  In  cases  of  this  character 
seems  to  be,  and  of  right  ought  to  be,  that 
'where  there  Is  a  showing,  not  manifestly 
Insufficient,  the  court  should  be  liberal  In 
the  exercise  of  its  discretion  in  fortherance 
of  Justice.'  *'  Under  tbe  facts  wbawa  aa  above 
stated,  we  think  tbe  Judgment  should  have 
been  vacated,  and  that  the  refusal  of  the 
trial  court  to  vacate  the  same  was  sncb  an 
abase  of  discretion  as  to  ouHtitiite  pr^ndl- 
dal  OTor.  Appellant's  attwner  was  holding 
himself  in  constant  readiness  to  appear  in 
Olympla  and  try  tbe  case.  He  almost  mo- 
mentarlly  expected  to  bear  tnm  respondent's 
attorn^,  either  by  letter  or  wire,  in  ample 
time  to  do  BO.  Beepondent^s  attoni^a,  bow- 
ever,  having  on  June  18th,  as  Oiey  supposed, 
adrlsed  Mr.  Grange  by  wire  sent  to  Spokane 
that  tbe  trial  would  occur  on  tbe  2l8t,  nat* 
uraily  concinded  that  he  knew  tbe  situation 
and  did  not  communicate  witii  him  further. 
They  doubtless  nnderstood  from  his  telegram 
of  the  15th  that  be  would  await  Instructions 
in  Spokane,  and  wired  him  there  after  hla  de- 
parture. On  the  other  hand,  by  his  wire  of 
the  15th,  "Can  leave  here  tonight,"  he  doubt- 
less meant  to  convey  tbe  Idea  that  he  would 
leave  that  night  either  tor  Olympla  or  Seattle 
as  the  situation  demanded.  An  honest  mis- 
take was  doubtless  made  by  each  of  the  par- 
ties, and,  if  by  reason  thereof  appellant's  at- 
torney was  guilty  of  any  negligence,  the  facte 
shown  convince  us  such  negligence  was  not 
inexcusable,  but  was  simi^y  the  result  of  mis- 
take or  Inadvertance.  Under  these  drcum- 
stances  appellant  should  not  be  deprived  of 
Its  right  to  a  vacation  of  the  Judgment  Re- 
spondent, not  appearing  to  have  been  in  fault 
by  reason  of  any  acte  of  himself  or  his  attor- 
neys, shoQld  not  be  required  to  submit  to  a 
new  trial  without  tbe  imposition  of  terms. 
Finding  this  Judgment  to  have  been  entered 
as  the  result  of  mistake,  inadvertence,  and 
excusable  n^^ect  on  the  part  of  appellant,  we 
think  It  slioald  be  vacated  only  upon  payment 
of  costs. 

It  is  ordered  that  the  Judgment  of  the  hon- 
orable superior  court  be  reversed,  and  the 
cause  remanded,  with  tnstnicUona  to  set 
aside  the  Judgment  and  grant  a  new  trial,  on 
condition  that  a[^llant  shall,  within  10  days 
after  the  filing  of  the  remittitur,  pay  to  tbe 
clerk  of  the  superior  court  for  said  respond- 
ent tbe  sum  of  120080^  the  coste  taxed  in  said 
Jnd^ent  Und«^  anthwity  of  section  6628. 
Ballinger'a  Ann.  Codes  ft  St,  it  Is  further  ord- 
ered that  the  costs  of  this  appeal  abide  the  re- 
sult of  this  acticHL 

MOUNT,  O.  J.,  and  RUDKIN.  HADLET, 
and  ROOT,  JJ.,  concur.  FULLBRTON,  J., 
dissents. 
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KANB  T.  HILLBB. 
(Supreme  Oonrt  U  Washington.  Bept  IS,  1900.) 

1.  DlTOBOS— CVBTODT  OF  CHILDBKN. 

The  custody  of  minor  cbitdi-en  of  divorced 
Duties,  in  determining  which  the  primarr  ob- 
ject to  be  attained  is  their  welfare,  will  be 
awarded  to  thtUx  mother;  she  Laving  a  fixed 
and  permanent  home,  comfortable  and  happy, 
near  scbools  and  churches  nnaorpaaged  in  the 
Btate,  and,  though  remarried,  having  no  other 
children,  and  the  children  and  her  husband  be- 
ing attached  to  each  other,  and  their  father's 
business  requiring  him  to  go  from  place  to  place, 
and  he  being  remarried  ana  having  another  child 
by  Bucb  marriage. 

[Bd.  Note. — ^For  cases  In  noint,  see  vol.  17, 
Gent.  Dig.  Divorae,  U  781-787.] 

2.  Same— Modification  oir  Decbbb. 

The  order  for  custody  of  minor  children 
made  at  time  of  divorce,  though  unappealed 
from,  may  be  modified  on  change  In  cmdltions. 

[Ed.  Note.— For  canes  in  point,  see  tOI.  17, 
Cent  IMg.  Divorce,  S  708.] 

Appeal  from  Superior  Coort,  Walla  Walla 
County;  Tbomas  H.  Brents,  Judge. 

Proceeding  between  Ida  Kane,  formerly 
Ida  Miller,  and  G.  N.  Miller,  for  custody  of 
tbeir  minor  children.  From  the  order,  the 
mother  ai^eals.  Reversed. 

StaarpstelD  A  Sbarpsteln,  tor  qppellant. 
BkmAb  &  B&rtlfitt,  for  reiponilwt. 

MOUNT,  O.  J.  This  proceeding  was 
bought  In  the  lower  court  to  modify  a  decree 
of  divorce  relating  to  the  cUHtody  of  two  minor 
children  of  tbe  parties.  Upon  the  hearing 
tbe  decree  was  modified,  so  as  to  give  the 
custody  of  the  children  to  the  father  until 
August  25,  1906,  then  to  the  mother  until 
B^niU7  1,  1906,  and  then  to  the  father  un- 
til dw  further  order  of  the  court  The 
mother  appeals,  from  that  order. 

Tbe  facts,  as  shown  by  tbe  record,  are  In  sub- 
(«anee  as  follows:  On  Octob^  2, 1900,  the  sup- 
«for  court  ct  Walla  Walla  county  granted  a 
decree  of  divorce  to  the  appellant,  divorcing 
bier  from  tbe  respondent  on  tbe  ground  of 
cruelty.  At  that  time  the  two  little  boys,  the 
fruits  of  the  marriage,  were  7  and  8%  years 
old,  reqpectlTely.  In  the  decree  the  court 
made  tbe  following  order:  "And  It  Is 
now  bere  further  considered  and  ord- 
ered by  tbe  court  that  tbe  plaintiff  have, 
and  she  Is  hereby  awarded,  tbe  custody, 
guardianship,  and  management  of  Edmund 
Clarence  Miller,  who  was  born  on  tbe  14th 
day  of  April,  1892,  and  Ferdinand  Victor 
Miller,  who  was  born  on  the  lOtb  day  of  Sep- 
tember. 1898,  the  minor  children  of  said 
plaintiff  and  defendant,  until  th^  respec- 
tively attain  the  age  of  10  years,  or  until  the 
miUilng  of  an  order  In  tbe  meantime  relative 
thereto,  and  that  tbe  said  defoidant  have, 
azid  Is  hereby  awarded,  the  custody,  guard- 
ianship, and  management  of  such  children 
thereafter,  until  the  further  order  of  tbe 
court  In  the  premises."  The  decree  also  re- 
quired tbe  respondent  to  pay  to  the  appellant 
|20  per  month  for  tbe  support  of  tbe  children 
until  tli^  should  arrive  at  tbe  age  of  10 
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years.  Soon  after  tbe  date  of  this  decree  of 
divorce  tbe  appellant  took  the  children  to 
Seattle,  where  she  had  property  Interests, 
and  where  she  has  since  resided  with  them. 
The  respondent  also  made  bis  headquarters 
in  Seattle  a  considerable  part  of  the  time 
thereafter.  On  Biay  17, 1902,  tbe  respondent 
was  again  married.  He  now  has  one  child, 
an  Infant  daughter,  by  his  second  wife.  On 
May  20, 1903,  tbe  appellant  was  married  to  a 
man  by  the  name  of  Kane.  She  has  no  chil- 
dren by  bet  second  marriage.  Tbe  older  boy 
became  10  years  of  age  on  April  14, 1902,  and 
the  younger  on  September  10,  1908.  After 
the  boys  became  10  years  of  age,  they  were 
left  with  the  mother.  Tbe  father  refused  to 
make  any  proTlslon  for  them  after  that  time. 
The  father,  however,  testified  on  tbe  bearing 
In  this  proceeding  that  he  demanded  the 
custody  of  the  older  boy  about  tbe  time  ha 
became  10  years  of  age,  but  that  his  demand 
was  refused.  He  took  no  steps,  howerer,  to 
secare  the  custody  of  either  of  tiie  boys  attcar 
that  time,  until  this  bearing. 

The  evidence  shows  conduslTely  that  the 
mother  Is  a  proper  person  to  bare  their  care 
and  custody;  that  she  is  amply  able  to 
support  and  educate  the  boys;  that  she  has 
kept  them  In  school  In  Seattle  eontinuonaly, 
where  they  have  been  good  students  and  well 
behaved ;  that  she  has  clothed  th«n  well  and 
carefully  looked  after  their  ccHnfwts;  tbat 
they  hare  been  regular  attendants  at  Sunday 
school ;  in  short,  the  training  and  care  and 
CfHQfoFtB  of  the  boys  bare  been  all  that  a  de- 
voted mother  could  give  them.  They  are 
strongly  attached  to  their  mother  and  step- 
father, both  of  whom  reciprocate  tbe  attach- 
ment. At  the  time  of  this  hearing.  In  March, 
1905,  the  boys  were  aged  11^  and  nearly  13, 
respectively.  They  are  apparently  bright 
and  thoughtful  boys,  and  both  stated  upon 
the  witness  stand  that  they  desired  to  be 
with  their  mother.  They  also'  stated  that 
their  mother  had  taught  them  to  think  well 
Of  their  father,  and  that  tbey  did  so.  The 
respondent  is  a  civil  engineer  by  professltm. 
His  work  takes  him  from  place  to  place,  so 
that  up  to  the  time  of  tbls  hearing  he  had  no 
fixed  permanent  abode.  The  evidence  shows 
that  he  Is  competent  and  suitable  to  have 
their  care  and  cwtrol.  His  present  wife, 
when  asked  if  sbe  would  be  willing  to  give 
tbe  boys  the  same  care  and  attention  tbat  she 
would  her  own  child,  answered :  "Tea,  I 
should  be  very  happy  to  take  them  and  give 
them  all  tbe  care  I  can.  The  boys  are  ao  old 
now  that  they  would  be  mostly  under  their 
father's  control."  Upon  these  facts,  which 
we  think  cover  the  substance  of  the  evidence, 
the  lower  court  modified  the  original  decree, 
as  follows :  "It  is  hereby  by  the  court  order- 
ed tbat  the  defendant  have  the  custody,  man- 
agement, and  control  of  said  minor  children 
until  tbe  25th  day  of  August,  1905,  unless 
otherwise  ordered  by  the  court,  and  that  the 
defendant  on  said  date  deliver  to  the  plaintiff 
at  her  residence  in  the  city  of  Seattle  county 
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of  King,  the  Mid  <^Idreii,  If  abe  be  tiwn 
rea^  to  fecetve  tbem.  It  la  further  ordered 
the  oourt  that  tbe  plaintifl  have  the  care, 
cnstody.  and  control  of  said  minor  cbUdren 
from  the  20tb  day  of  Aognst^  190St  mitll  tbe 
Ist  day  of  Febmary,  1908,  •  •  •  and  that 
defendant  have  the  eoatody,  managem^ent, 
and  control  of  Bald  children  from  that  dat« 
until  the  farther  tnrder  of  the  court"  The 
order  then  provided  that  the  defendant  give 
a  bond  In  tbe  amn  of  ^,000,  conditioned  that 
he  wonld  comply  with  each  order  of  the  court 
made,  and  to  be  made  herela  The  effect  of 
tbla  order  waa  to  modify  tbe  original  decre* 
to  the  extent  of  giving  tbe  mother  tbe  cot* 
tody  of  the  children  from  Angmt  26. 1005,  to 
February  1,  1006.  The  modification  mad«  no 
other  diange  in  respect  to  tbe  custody  of  tbe 
children,  exc^  that  It  reanlrad  a  bond  f»m 
tbe  boflband. 

In  determining  the  costody  of  tbeae  minor 
dilldren  the  primary  object  to  be  attained  la 
their  welfare.  To  thla  object  tbe  claims  and 
peraonal  desires  of  the  parents*  and  evm  tbe 
wishes  of  the  children,  must  yield,  eqwdally 
If  such  desires  or  wiabea  ere  opposed  to  that 
object  14  Qya  p^  805,  and  cases  cited ;  9  Aul 
&  Eng.  Bnc  Law,  pp.  867,  868  ;  2  Bishop  on 
Marriage  Divorce  ft  8^>aration,  f  1161; 
Kentxler  v.  Kentzler,  3  Wash.  St  166,  28  Pac 
sro.  28  Am.  8t  Bepu  21;  TJmlanf  r.  Umlaut 
128  IlL  878,  21  N.  a.  eoa  With  tbla  rule  In 
mind,  and  conceding  that  both  the  father  and 
the  mothear  are  situated  equally,  so  far  as 
tiielr  ability  to  care  tor  the  idiUdren  and  so 
far  as  tbelr  love  and  deidrea  for  tbe  company 
of  the  children  are  concerned,  we  still  think, 
under  the  drcumstancea  surrounding  thla 
case,  that  tbe  welfare  of  tbeae  two  boya  de- 
nutnda  that  they  should  be  left  indefinitely 
with  the  mother.  Sbe  baa  ft  fixed  and  pwma- 
nent  abode  In  the  immediate  vldnlty  of  adiools 
aadtdrarcbes  unsurpassed  In  the  state.  She  baa 
a  comfortablft  and  happy  home,  and  no  other 
dilldren  with  wbun  to  divide  her  care.  B.& 
bu^ndlsattachedtotbe  b<^  and  they  recip- 
rocate that  attachment  With  tbelr  natural 
motiur,  under  the  conditions  diown  by  the 
evidence  the  home  Infiuences  and  surround- 
ings are  very  fortunate.  On  the  other  hand, 
tbe  abode  of  the  father  Is  not  fixed  and  per- 
manent  He  must  go  from  place  to  place  in 
tbe  pursuit  of  bis  occupation.  If  tbe  boys 
toUow  with  tbelr  father,  their  acbool  advan- 
tages must  necessarily  suffer.  Tbey  are  at  an 
age  now  when  neglect  or  disadvantage  in  the 
matter  of  their  education  must  be  a  serious 
cnuddcratlon.  The  order  appealed  from  re- 
moves these  boys  from  their  school  in  the 
midst  ot  tbe  school  year.  The  stepmother 
has  one  idiUd  ot  bar  own,  which  natnr^ly.  In 
Its  Infancy  and  subsequent  years,  must  re- 
ceive Its  mother's  first  care  and  consider- 
ation. She  could  not  be  to  these  b<qr8  what 
tbelr  own  natural  mother  will  beu  It  la  true 
tbe  atepfatber.  even  though  he  loves  and 
cares  for  tbe  b^rg,  cannot  be  to  them  as  their 
own  Catber ;  but  naturally  the  company,  com- 


fort; and  advice  ct  tbe  mother  la  of  greater 
value  for  good  than  ^t  of  tbe  fathw.  All 
other  things  being  equal,  this  fact  Is  a  po- 
tent one  to  turn  the  scale  in  favor  of  tbe  nwtb- 
er.  When  we  consider  tbe  other  advan- 
tages above  referred  to  to  favor  of  die  moth- 
er, and  in  addition  thereto  the  desires  of 
the  boys  themselves,  who  are  old  enough  to 
know  tbelr  own  minds  in  the  matter,  and 
whose  wishes  may  be  consulted  where  the 
righte  and  capabilities  of  the  parties  are 
evenly  balanced  (14  Gyc  808f,  and  cases 
cited),  we  have  no  doubt  and  do  not  hesitate 
to  say  that  the  welfare  of  these  boys  places 
them  with  the  mother. 

Respondent  tovokes  the  role  that  "a  decree 
of  the  superior  court  which  determlnea  tbe 
custody  of  Infant  children,  from  which  no 
appeal  has  been  taken,  is  conclusive  upon  the 
court  which  rendered  tbe  decree  and  i^n  all 
other  courts,  to  the  absence  of  a  material 
change  In  the  condition  and  fitness  of  ttie 
parties  or  the  reqnlremente  for  the  weltore 
of  the  cblld."  Koonts  v.  Koontn,  2S  Wash. 
836.  66  Pac.  646;  Irving  v.  Irvtog,  26  Wash. 
122,  66  Pac.  12a  This  rule  is  probably  not 
applicable  to  this  case  as  to  the  conclusive- 
ness of  the  decree  because  here  tbe  award  ot 
the  custody  was  not  final,  but  was  subject  to 
the  orders  of  the  court  Conceding,  however, 
that  the  original  order  was  final,  and  tbat 
the  rule  as  steted  does  apply,  there  has 
be«ai  to  this  case  a  material  change  to  tbe 
OHidltlon  and  fitness  of  ths  parties,  and  re- 
qnlremente for  the  welfare  of  the  children* 
since  October,  1000,  when  tbe  decree  was 
rendered.  The  conditions  of  botti  father  and 
mother  have  been  changed.  Both  have  re- 
married since  the  (Xigtoal  decree.  The  moth- 
er has,  under  the  evldmce,  Improved  her 
condition,  to  that  she  Is  better  able  to  iffovide 
tor  the  barm  now  than  formerly.  Her  h<nne 
life  Is  more  secure  and  stable  and  more  con- 
genial. The  father's  ocmditlon  to  also  im- 
proved, because  he  now  has  a  wife  to  look 
after  the  home  life  of  the  boys.  The  evi- 
dence, however,  discloses  the  fact  tbat  his 
home  Is  not  congenial  to  the  boys,  and  thla 
fact  folly  offsete  whatevw  there  la  to  his  im- 
proved condition.  We  think  the  advantage 
to  tbe  condition  and  fltoess  to  this  case  is  al- 
most wholly  to  favor  of  the  mother.  For 
these  reasons,  and  others  which  we  have  not 
found  it  necessary  to  discuss,  we  are  satis- 
fied that  the  original  order  to  referoice  to 
the  care  and  custody  of  tbe  boys  should  be 
modified,  BO  as  to  award  tbm  to  tbe  motbw 
Indefinitely. 

The  cause  Is  therefore  remanded  to  tbe 
lower  court,  with  directlonB  to  award  tbe 
care  and  custody  of  the  children  named  to 
the  mother  from  and  after  August  26,  1O06, 
with  such  provisions  toward  their  matoto- 
nance  and  for  vlslte  by  the  father  as  tba 
lower  court  may  deem  necessary. 

GROW,  BOOT,  BUDEIN,  FULLEBTON, 
HApLBT,  and  DUMBAB^  JJ.,  concuc; 
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BBINGGOLD  v.  BBINGGOLD. 
(Snprraie  Court  of  WashinfrtOB.   Sept.  13, 1905.) 

1.  FiNDiNOB  OF  Fact— Exceptions. 

Neither  the  memorandum  at  the  close  of  the 
proposed  findings  of  fact :  "The  above  flndings 
of  fact,  except  do  far  as  duplicated  in  findiogfl 
signed,  refused.  Defendant  excepts" — nor  a 
geufcral  conversation  between  court  and  counsel, 
set  forth  in  the  statement  of  factSt  concerning 
what  the  court  ahoold  find,  furnishes  the  defi- 
nite exceptions  required  by  Ballinger'a  Aon. 
Codes  &  St.  S  G0r»2. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S  065.] 

2.  Appeal  —  Statement  of  Facts  —  Reten- 
tion FOB  Heview  or  BuLiNos  OK  Evidence. 

The  statement  of  facts,  thoufth  not  suffici- 
ently excepted  to,  will  be  retained  for  the  sole 
purpose  of  consideratiw  in  passing  on  the  ex- 
clusion of  evidence. 

3.  Witnesses— Impeachment. 

Witnesses  cannot  be  impeached  by  testi- 
mony not  going  to  their  general  reputation,  but 
to  specific  conduct. 

[Ed.  Note. — For  cases  in  point.  Bee  toL  BO, 
Cent  Dig.  Witnesses,  §  1125.] 

4.  Habulbss  Errob. 

Exclusion  of  impeaching  evidence  is  harm- 
less, where  the  court  indicated  thnt  it  attached 
no  weight  to  the  testimony  of  the  witness. 

Aiipeal  from  Superior  Court,  Spokane 
County ;  A.  O.  Kellam,  Judge  pro  tem. 

Action  by  Carrie  L.  Briu^Id  against  Otto 
Brlnggold.  Judgment  for  plaintiff,  and  de- 
foidant  appeals.  Affirmed. 

Peacock  &  Wells,  for  appellant  A.  H. 
Kenyon,  for  respondent. 

HADLET,  J.  This  Is  an  action  for  di- 
vorce, in  which  the  wife  is  plaJntifT.  A  de- 
cree of  divorce  was  entered  in  her  favor,  and 
a  disposition  of  property  was  made.  De- 
fendant has  appealed. 

Respondent  has  moved  to  strike  the  state- 
ment of  facts  upon  the  ground  that  it  Is  not 
Indexed  In  accordance  with  rule  3  of  this 
court  The  statement  contains  1,301  pages 
of  typewritten  matter.  A  number  of  witnes- 
ses were  examined,  and  some  were  frequently 
recalled;  but  tliere  is  no  index  showing  who 
testified,  or  upon  what  ones  of  the  numerous 
pages  the  testimony  of  any  single  witness 
may  be  found.  For  such  an  omission  to 
comply  with  a  well-known  rule  in  a  case  con- 
taining such  a  large  amount  of  testimony, 
we  believe  the  court  would  be  justified  In  im- 
posing terms,  or  in  even  refusing  to  consider 
the  statement  altogether.  But,  in  view  of  the 
record  and  of  the  disposition  that  must  be 
made  of  the  ease,  we  shall  pass  over  that 
ground  of  the  motion.  The  condition  of  the 
record  Is  such  that  It  relieves  us  of  a  labori- 
ous search  through  the  entire  mass  of  testi- 
mony, and  for  that  reason  alone  we  pass  over 
this  subject. 

Respondent  also  moves  to  strike  the  state- 
ment of  facts  for  the  reason  that  no  excep- 
tions were  taken  to  the  findings  of  facts  or 
uxiclusioiis  of  law.  We  find  no  written  ex- 
c^tiona  In  the  record,  except  the  followlue 


memorandum,  which  appears  at  the  close  of 
appellant's  proposed  findings  of  facts  and 
conclusions  of  law :  "The  above  findings  of 
fact,  except  so  far  as  they  are  duplicated  In 
findings  signed,  refused.  Conclusions  of  law 
refused.  Defendant  excepts  and  exception 
allowed.  Dated  June  2Q,  1901.  A.  Q.  Kel- 
lam, Judge  Pro  Tern.'* 

Under  repeated  dedslonB  of  this  court  the 
above  Is  not  sufficient ;  it  being  merely  gener- 
al and  specifying  no  particular  finding  that 
was  elthw  made  or  refused  concerning  which 
exception  is  taken.  Appellant's  counsel  refer 
to  a  certain  colloquy  between  court  and  coun- 
sel, which  Is  set  forth  in  the  stat^uent  of 
facta,  from  which  they  urge  that  it  appears 
that  tb^  were  excepting  to  fte  court's  find- 
ings and  to  its  refusal  to  find  as  proposed. 
The  conversation  was  ma%ly  of  a  general 
character  concerning  what  the  court  should 
And.  Such  a  record  ia  wholly  insufficient 
as  furniahlng  the  definite  excqitlons  required. 
There  were  no  exceptions  filed  in  writing  at 
any  time,  and  no  d^Bnite  ones  appear  by  the 
record  to  have  been  stated  to  the  trial  court 
at  the  time  the  findings  were  signed,  so  as  to 
be  clearly  understood  by  that  court  or  by  this 
one,  as  required  by  section  5052,  2  Balilnger'a 
Ann.  Codes  A  St  Under  such  circumstances, 
this  court  has  In  some  Instances  stricken  the 
statement  of  facts.  In  the  recent  case  of 
Lilly  V.  Eklnnd  (Wash.)  70  Pac.  HOT,  It  was, 
however,  held  that  for  failure  to  except  to 
the  findings,  the  statement  would  not  be  actu- 
ally stricken,  but  that  it  would  be  held  aud 
considered  for  the  sole  purpose  of  reviewing 
that  portion  of  it  which  had  to  do  with  the 
action  of  the  court  In  excluding  evidence 
offered  by  appellants.  Following  the  rule 
there  adopted,  we  decline  to  strike  the  state- 
ment now  before  us,  but  shall  consider  it  for 
said  purpose  only. 

Appellant  presents  but  two  assignments  of 
error  concerning  the  exclusion  of  testimony 
offered  by  him.  The  first  relates  to  the  otTered 
testimony  of  certain  witnesses  as  bearing 
upon  the  character  of  a  woman  who  had  tes- 
tified in  the  ease  and  whom  appellant  sought 
to  Impeach.  The  assignments  in  the  brief 
refer  to  designated  portions  of  the  statement 
of  facts  which  we  have  examined.  One  wit- 
ness Interrogated  stated  that  he  merely  knew 
the  woman  by  sight  and  the  other  testified 
that  she  bad  known  her  but  two  weeks.  It 
would  seem  that  the  testimony  of  witnesses 
with  such  limited  knowledge  concerning  the 
general  repntatlon  for  character  of  another 
witness  could  not  have  been  of  much  value. 
Moreover,  the  questions  did  not  call  for 
knowledge  of  the  general  reputation,  but  for 
specifle  conduct  supposedly  within  the  know- 
ledge of  the  witnesses.  It  was  not  error 
to  sustain  the  objections  to  the  questions. 

The  other  assignment  is  to  the  effect  that 
the  court  should  have  required  respondrat  to 
produce  a  certain  subpceua,  together  with 
the  officer's  return  of  service  thereof  which 
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subpcena  the  said  female  witness  had  testl- 
fled  was  served  upon  her  by  an  officer.  It 
is  appellant's  theory  that  she  was  not  served 
with  the  subpoena  by  an  officer,  and  that  a 
conversation  between  her  and  such  officer,  of 
which  she  testified,  did  not  occur.  The  rec- 
ord shows  that  the  court  refused  to  go  fur- 
ther into  details  concerning  the  character 
and  testimony  of  said  female  witness,  for  the 
reason  that  it  believed  that  It  was  already 
sufficiently  advised.  The  court  expressly 
stated  that  whatever  might  be  the  effect  of 
the  testimony  of  said  witness.  It  would  make 
no  difference  bo  far  as  its  action  In  the  case 
was  concerned.  The  remarks  of  the  court 
indicated  that  It  attached  no  weight  to  the 
testimony  of  said  witness  as  against  appel- 
lant, and  that  It  was  not  so  considered.  The 
production  of  the  excluded  impeaching  evi- 
dence would  not,  therefore,  have  strength- 
ened appellant's  position  in  the  mind  of  the 
trial  court,  and  we  are  satisfied  that  It  would 
not  have  changed  the  result  In  this  court 
It  was,  therefore,  not  prejudicial  error  to  ex- 
clude the  testimony  under  Bodi  circomstaa- 
ces. 

The  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON.  DUN- 
BAR, and  ROOT,  JJ.,  concur. 


OI-WELL  T.  B.  L.  GORDON  &  CO. 
(Supreme  Court  of  WeahinEton.  Sept.  15, 

1905.) 

1.  FBAUnULE»T  CONVETANCES— SALBOFStOCK 

IN  Hulk— List  of  Seller's  CKEniToas. 
A  sale  of  a  stoclc  of  goods  in  bulk,  made 
without  the  buyer  obtaining  the  namea  of  the 
creditors  of  the  seller,  together  with  the  amount 
due  them,  is  void,  under  Laws  1901,  p.  222,  c. 
109. 

2.  Same— RionTS  job  Cbeditobs  ah  aoaiksi 

Blyeb, 

An  owner  of  a  stock  of  goods  3old  the  same 
to  a  buyer,  who  did  not  demand  a  list  of  the 
owner's  creditors.  A  creditor,  for  itnelf  and  as 
as8igu(%  of  the  claims  of  other  creditors,  sned 
the  owner  and  attached  the  goods  in  the  band  of 
the  b\iyer.  He  obtained  a  judgment,  and  the 
goods  were  sold-  He  intended  to  represent  all 
the  creditors,  but  by  mistake  two  small  creditors 
were  omitted.  Subsequently  in  bankruptcy  pro- 
ceedinfcs  the  owner  was  adjudged  a  bankrupt. 
The  trustee  for  over  a  year  took  no  steps  to 
obtain  po^eiision  of  the  goods,  thouprh  the 
owner  had  no  other  property.  The  creditors  of 
the  owner  did  not  appear  in  the  bankruptcy 
proceedings.  The  owner,  the  buyer,  and  the 
trustee  conspired  to  delay  demanding  the  goods 
to  prevent  the  creditors  from  participating  In 
the  assets  nf  the  estate.  Held  that,  under  Laws 
1901,  p.  222,  c.  109,  requiring  a  buyer  of  a 
stock  of  go'>da  to  obtain  a  list  of  the  seller's 
creditors  and  to  see  that  the  purchase  price  is 
applied  to  the  payment  of  their  clainis.  the 
trustee  was  estopped  from  maintaining  an  action 
for  the  value  of  the  goods  against  the  attaching 
creditors:  he,  as  the  repre.sentative  of  all  the 
creilitors,  being  entitled  to  the  price. 

Appeal  from  Snperlor  Court,  Spokane  conn- 
I7;  Oeo.  W.  Belt  Jadg& 


Action  by  E.  L.  Olwell,  as  trustee  In  bank- 
ruptcy  for  W.  E.  Little,  a  bankrupt  against 
B.  L.  Gordon  &  Co.  From  a  Jut^meut  for 
defendant  plaintiff  appeals.  Affirmed. 

II.  A.  P.  Myers,  for  apiiellant  Danson  4t 
Huneke,  for  resiioudent. 

MOUNT,  C.  J.  In  November,  1901,  W.  B. 
Llttell  owned  a  etovk  of  goods  in  Daveniwrt 
this  state,  upon  which  stock  of  goods  he  was 
Indebted  largely  In  excess  of  Its  value.  Short- 
ly prior  to  Decenit>er  7,  1901,  said  Llttell 
sold  said  stock  of  goods  to  ^tlyers  &  Olwell, 
merchantB  at  Itevenport  for  $.>7T.07.  No 
affidavit  showing  the  creditors  of  sold  Llt- 
tell was  given  or  d«naiided.  On  Deomber  7, 
1901,  the  respondent  for  itself  and  other 
creditors  whose  claims  had  been  assigned  to 
It  began  an  action  against  said  Llttell,  and 
attariied  said  sto<&  of  goods  In  the  hands  of 
Myers  ft  OlwelL  It  was  the  Intention  of  re- 
spondent to  represent  all  the  creditors  of 
Llttell,  but  by  an  oversight  two  creditors  for 
small  amounts  were  omitted.  Thereafter,  In 
March.  1902,  respondmt  obtained  Ju^pnent 
against  said  Llttell,  and  on  April  9th  said 
stock  of  goods  was  sold  at  sheriff's  sale  for 
$300  to  one  Brown,  who  immediately  resold 
the  same  to  said  Myers  ft  Olwell  for  pOO. 
On  December  14.  1901.  Myers  ft  Olwell  be- 
gan proceedings  In  Involuntary  bankrupt^ 
against  said  Llttell  In  the  United  States  Dis- 
trict Court  and  on  July  2,  1902,  Llttell  was 
adjudged  a  bankrupt  Thereafter  on  August 
16,  1902,  appellant  was  duly  appointed  a 
trustee  of  the  bankrupt  estate.  Rea pendent 
and  the  creditors  it  represented  did  not  ap- 
pear in  the  bankraptcy  proceeding  and  filed 
no  claims  therein.  On  August  4,  1903,  more 
than  one  year  after  the  adjudication  of  bank- 
ruptcy, and  after  the  time  fbr  filing  ^oof  of 
claims  against  the  estate  had  expired,  appel- 
lant broi^ht  this  action  to  recover  from  re- 
spondoit  the  value  of  the  goods.  Prior  to  the 
commencement  of  this  action  the  trustee  in 
bankruptcy  made  no  demand  upon  respondent 
for  the  return  of  the  goods  or  their  value. 
Upon  the  trial  the  lower  court  found  that  the 
value  of  the  goods  sold  under  the  Judgment 
In  the  attachment  proceedings  was  $300,  and 
that  the  trustee  In  bankruptcy  and  Myers  & 
Olwell  and  the  said  bankrupt  Llttell  fraudu- 
lently conspired  together  and  brought  the 
bankruptcy  proceeding  for  the  purpose  of  de- 
frauding the  respondent  and  in  order  to  carry 
out  said  fraudulent  design  and  conspiracy  de- 
layed for  more  than  a  year  after  the  adjudica- 
tion In  bankruptcy  to  make  demand  of  any 
kind  for  the  said  goods  or  their  value,  for  the 
sole  purpose  of  preventing  the  respondent  and 
other  creditors  from  participating  In  any  of 
the  assets  of  said  estate.  For  that  reason  the 
lower  court  dismissed  the  action.  The  trus- 
tee now  prosecutes  this  appeal. 

We  think  the  Judgment  of  the  lower  court 
must  be  sustained.  The  evidence  contained 
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In  the  record  amply  jnstifles  the  finding  that 
^  value  of  the  goods  at  the  time  of  the  sale 
was  but  $300,  and  that  at  the  time  of  the  sale 
by  Llttell  to  Myers  &  Olwell  there  were  nn- 
merous  creditors,  whose  claims  against  Llt- 
tell for  these  yery  goods  were  largely  In  ex- 
cess of  the  value  thereof,  and  that  appellant 
and  Myers  &  Olwell  designedly  delayed  noti- 
fying respondent  to  return  the  goods  or  pay 
the  value  thereof  to  the  trustee,  for  the  pur- 
pose of  preventing  respondent  from  flllng 
claims  In  the  bankruptcy  estate.  Myers  A 
Olwell  purchased  the  whole  stock  of  goods 
in  bulk,  without  taking  or  demanding  a  state- 
ment of  the  names  of  creditors  or  the  amount 
of  Indebtedness  due  such  creditors.  Such  sale 
was  fraudulent  and  void  under  the  act  of 
March  IB.  1901.  Laws  1901,  p.  222.  c.  109. 
The  purchasers,  as  well  as  the  seller,  were 
parties  to  tbe  fraud.  After  the  goods  had 
been  attached  upon  the  ground  of  fraud,  the 
appellant  and  all  the  parties  to  the  fraud  then 
set  about  obtaining  nilvautnge  ut  their  UTong 
by  bringing  an  action  in  bankruptcy,  and 
making  no  demand  for  the  i)ossei<r'ion  of  the 
goods,  and  making  no  re<iiiest  upun  resjMnd- 
ent  to  pay  the  amount  of  tbe  value  of  the 
goods  to  the  trustee,  until  the  time  had  pass- 
ed for  the  actual  legitimate  creditors  of  the 
estate  to  flle  claims  and  participate  in  the  as- 
sets of  the  estate.  The  said  Littell  bad  no 
property  exc^t  this  stock  of  goods.  Yet  the 
appellant  took  no  steps  to  obtain  possession 
thereof,  and  made  no  request  for  the  same  for 
more  than  a  year  after  tbe  adjudication  In 
banlExtv>tcy,  thereby  leading  tbe  creditors 
who  bad  received  the  same  to  believe  that  no 
demand  would  be  made  upon  them  for  it 

Respondent,  at  the  time  it  brought  the  suit 
agalnat  Llttell  and  attached  the  goods,  in- 
tended to  r^resent  all  the  crodltors,  bnt  by 
an  overalght  two  small  claims  were  omitted. 
In  its  answer  In  this  case  and  at  the  trial  re- 
spmident  offered  to  share  pro  rata  with  these 
two  creditors  omitted,  so  that  all  the  legiti- 
mate creditors  of  the  estate  should  share 
equally.  The  object  of  the  sales  In  bulk  act 
(Laws  1901,  p.  222,  c;  109)  and  the  object  of 
the  United  Sta^  bankmptcy  law  of  1898  was 
to  Mnuerve  tbe  estate  of  insolvent  debtors  to 
the  creditors  pro  rata.  It  was  not  intended 
that  these  laws  sbonld  be  so  applied  as  to 
mrtk  Injnatioe  or  Inlqnl^,  which  would  be 
the  result  here  if  this  ai^>eal  should  be  sns- 
tidned.  After  the  attempted  sale  by  Llttell 
to  Myers  ft  Olwtil,  respcmdrat  represented 
all  tbe  creditors.  Therefore  under  tbe  sales 
In  bnlk  Isw,  respondent  was  entitled  to  tbe 
proceeds  of  the  purchase  price  from  Myers  ft 
Olwell  to  Uttell ;  but;  under  tbe  proceedings 
which  appellant  now  seeks  to  maintain, 
Myers  ft  Olwell  are  to  be  classed  as  creditors 
by  reason  of  tb^r  f^ndnloit  pnrdiase,  and  in 
addition  thereto  substantially  tbe  whole  es- 
tate shall  be  distributed  to  th^,  to  the  ex- 
clusion of  tbe  creditors  who  are  In  Justice 
•entitled  thereto.  Under  these  facts  we  think 


the  appellant  should  be  estt^nwA  to  main- 
tain tbe  action. 
The  Judgmoit  is  tiierefore  afflnned. 

FULLHRTON,  HADLBY,  DUNBAB,  and 
BOOTi  J  J.,  concur. 


DSCALLIBB  T.  BAINES  et  a!. 
(Supreme  Court  of  Washington.  Sept.  15, 
1905.) 

PABTSeBBHIP— SeTTLEMKNT     OF  ACOOUNTfr- 

Pabtner's  Failure  to  Keep  AcoounTfr— 

EmECT— Right  of  Copabtneb, 
A  partner  in  control  of  tbe  firm  business 
failed  U>  keep  accounts  as  required  by  the  part- 
nership agreement.  A  copartner,  who  kept  an 
account  of  his  firm  traDsactlons,  asked  for  an 
accounting  and  dissolution  about  a  nu»th  after 
the  partnership  began.  About  a  month  and  a 
half  later  the  partner  furnished  a  atatement. 
»howiD?  that  the  assets  amounted  to  less  than, 
the  copartner's  cash  contribation,  but  withoat 
showing  what  became  of  the  miwiing  assets. 
The  copartner  had  withdrawn  nothing  from  tin 
firm.  Ilcld,  on  a  dissolution  of  the  firm,  that 
thp  partner,  being  guilty  of  miscondnct,  could 
□either  share  in  the  assets  nor  complain  of  the 
copartner's  willingness  to  accept  for  his  share 
the  assets. 

Appeal  from  Superior  Gonrt^  Spokane 
County ;  Henry  L.  Kennan,  Judge. 

Action  by  Jos^h  Escalllw  against  Arthur 
B.  Balnea  and  others.  From  a  Judgment  for 
plaintiff,  def^idant  Arthur  B.  Balnee  appeals. 
Affirmed. 

James  T.  Burcham  and  l^appy  ft  Hlndman, 
for  appellant  Hunter  ft  Jesseph,  for  respond- 
ent 

HADtAIT,  J.  This  action  Involves  a  cm- 
troversy  over  the  dlstrltmtlcHi  of  partnership 
funds.  On  fbe  19th  day  of  March,  1901,  the 
plaintiff  and  defmdants  eitered  into  a  co- 
partnership in  the  wholesale  and  retail  buteb- 
erlng  and  meat  business,  to  be  conducted  In 
the  dty  and  county  of  Spokane  and  elsewhere 
in  this  state  as  might  be  thereafter  deter- 
mined. The  copartnership  agreement  wu  In 
writing.  It  provided  that  tbe  partoa-shlp 
ahoold  begin  on  the  date  aforesaid,  and 
should  continue  as  long  as  it  should  be  agree- 
able to  the  partners.  It  was  also  provided 
that  each  of  tbe  partners  should  devote  time, 
capital,  and  attenti<xi  to  the  business,  and 
should  keep  fiilthful  record  and  account  of 
tbe  portion  of  the  buslneea  of  the  partaersblp 
transscbed  by  him,  and  render  the  same  to 
the  other  partners  when  required.  The 
amount  of  time,  capltel,  and  attentitm  eiiiect- 
ed  from  each  partner  was  not  stated ;  general 
terms  only  being  employed  In  that  porti«i  of 
tbe  agreement  The  defendant  Balnes  had 
theretofore  and  for  ainne  ^ars  beoi  engaged 
in  the  same  line  at  boslness,  and  tor  some 
time  had  been  «mductii«  such  a  business  In 
the  city  of  Spokane.  As  a  part  of  the  partner- 
ship arrangem^t,  he  sold  his  wtfxSi  of  meats 
on  band  to  the  partnssbip,  and  turned  into 
it,  as  his  contribution  to  its  assets,  tha 
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good  win  of  hla  business  already  established, 
and  also  the  use  of  the  furniture  and  fixtures 
used  In  connection  therewith.  The  plaintiff 
contributed  $0,000  caA  to  the  assets  of  the 
firm,  but  neither  cash  nor  property  was  con- 
tributed by  the  other  partner,  the  defendant 
Brooks.  In  a  short  time  said  Brooks,  having 
contributed  nothing  except  his  services,  with- 
drew from  the  firm,  taking  tbere^m  only  suf- 
fldent  cash  to  pay  him  for  his  services.  The 
defendant  Balnes  had  had  much  experience  In 
the  butchering  and  meat  business,  but  the 
plaintiff  had  theretofore  had  no  experloace 
therein,  which  fact  was  well  known  to  said 
Balnes.  By  mntual  consent  Balnes  was  as- 
signed to  the  care  and  management  of  the 
meat  market  In  the  city.  The  ?5,000  contribut- 
ed by  plaintiff  was  placed  In  the  bank,  and  It 
was  agreed  that  Balnes  alone  should  check 
against  the  same,  or  against  any  of  the  de- 
posited funds  of  the  firm.  Ue  conducted  the 
sales  of  meat,  received  the  cash  therefor 
when  cash  was  paid,  and  wholly  managed  the 
disposition  of  all  the  funds  of  the  firm.  The 
plaintiff  was  assigned  to  the  stock  and 
butchering  grounds ;  but,  being  without  expe- 
rience as  aforesaid,  the  experienced  butchers 
who  had  theretofore  been  In  the  employ  of 
Balnes  were  continued  In  tbe  employ  of  the 
firm.  Meantime  the  plaintiff  rendered  serv- 
ices about  the  core  of  the  stock.  During 
the  time  Brooks  continued  with  the  firm — 
three  or  four  weeks — he  assisted  about  the 
meat  market  in  the  city,  and  purchased  some 
cattle,  payment  for  which  was,  however, 
made  by  Balnes  from  ilrm  moneys.  Tbe 
plaintiff  withdrew  nothing  from  tbe  firm. 
He  became  dissatisfied  with  the  way  the  busi- 
ness was  going,  and  about  a  month  after  the 
partnership  began  he  asked  Balnes  for  an  ac- 
counting and  dissolution.  A  statement  of 
the  condition  of  the  business  was  promised 
by  Balnes,  but  was  postimned  from  time  to 
time  until  about  June  1st,  when  he  furnished 
plaintiff  a  writing  which  showed  a  total  of 
assets  on  hand.  Including  unpaid  accounts, 
of  $3,906.76.  A  finding  of  the  court  Is  to 
the  effect  that  of  the  outstanding  accounts, 
which  were  Included  In  said  statement  as  a 
part  of  the  assets,  $619.17  remains  uncollect- 
ed, some  of  which  is  denied  and  most  of  which 
Is  uncollectible.  The  statement  as  furnished 
showed  less  total  assets  on  hand  by  tbe  sum 
of  $1,003.24  than  plaintiff  himself  had  paid 
Into  the  firm  2H  months  before. 

Assuming  that  tbe  court's  finding  as  to  the 
uncollectlblUty  of  accounts  Is  practically  cor- 
rect, the  total  available  assets  on  hand  at 
the  time  Balnes  rendwed  his  statement 
amounted  to  $1,712.41  less  than  plaintlfiTs 
cash  contribution  made  to  tbe  firm 
months  before.  At  this  Juncture,  no  agree- 
ment as  to  accounting  and  dlssolutloi)  of  the 
partnership  being  reached,  the  plaintiff  insti- 
tuted this  suit  to  effect  such  accounting  and 
dissolution,  and  a  receiver  was  appointed  to 


take  charge  of  the  partnerablp  assets.  The 
receiver,  having  sold  the  tangible  assets  and 
collected  most  of  the  outstanding  accounts, 
di^Ktsited  with  the  registry  of  the  court  the 
sum  of  $3,14aG7  and  was  discharged.  There- 
upon, on  stipulation  of  the  parties,  Adolph 
Muntw  was  anwlnted  receiver,  and  he  has 
since  collected,  and  baa  In  his  possesion, 
$135.18.  The  court,  after  bearing  evidence, 
made  findings  of  facts  and  conclusions  of 
law,  and  entered  a  decree  to  the  efltect  that 
tbe  plaintiff  Is  entitled  to  the  whole  of  said 
sum  now  In  the  registry  of  the  court,  and 
also  to  what  Is  in  tiie  hands  of  said  Kunter 
as  receiver.  It  was  further  decreed  that 
plaintiff  Is  entitled  to  receive  from  the  receiv- 
er all  the  uncollected  accounts  of  the  partner- 
ship, and  the  title  thereto  Is  vested  In  plain- 
tiff. From  said  decree  the  defendant  Balnea 
has  appealed. 

Tbe  court  made  the  following  finding: 
"That  defendant  Arthur  B.  Baiues  from  the 
beginning  of  said  partnership  had,  until  the 
date  of  the  apiwlntment  of  said  receiver,  sole 
management  and  control  of  the  said  business 
and  of  the  tK>oks  thereof,  had  received  all 
moneys  whatsoever  i>elonging  to  and  which 
were  received  by  said  copartnership,  and 
made  all  the  disbursements  of  moneys  for 
aforesaid  copartnership."  It  Is  complained 
that  tbe  above  finding  was  not  justified  by  the 
evidence,  at  least,  so  far  as  related  to  tbe  c<«- 
trol  and  management  of  the  business.  We 
think  tbe  finding  as  a  whole  Is  substantially 
supported  by  the  evidence.  The  evidence  cer- 
tainly shows,  at  least  to  our  satisfaction,  that 
appellant  received  and  disbursed  all  the  mon- 
eys. So  far  as  the  matter  of  sole  manage- 
ment and  control  of  the  business  Is  concerned, 
we  think  that,  for  all  practical  purposes,  the 
finding  that  appellant  managed  the  business  Is 
correct  It  is  true  the  respondent  rendered 
some  services  at  the  stock  grounds,  but  tbe 
evidence  does  not  show  that  his  views  as  to 
the  policy  and  method  of  management  there 
were  adopted,  but  rather  the  contrary.  In  that 
his  suggestions  were  Ignored  by  the  employ- 
there,  who  were  the  former  employes  of 
appellant,  and  who  followed  the  letter's 
views  as  to  management  under  the  partner- 
ship. 

Tbe  following  finding  was  made:  "That 
tbe  defendant  Balnes  was  the  only  member  of 
the  firm  capable  of  keeping  any  books  or  ac- 
counts, but  that  he  failed  to  keep  any  books 
or  accounts,  or  even  vouchers  of  monc^  re- 
ceived or  of  disbursements  made,  exc^t  that 
for  tbe  first  10  days  of  said  copartnership  he 
noted  down  the  cash  sales,  and  except  that  he 
preserved  the  bank  checks  and  bank  deposit 
books  and  tbe  stubs  of  tbe  checks  drawn  by 
him  for  tbe  firm.  That  he  received  all  of  the 
moneys  taken  In  either  at  retail  for  cash  sales 
or  collected  from  retail  or  wholesale  custom- 
ers, without  keeping  any  account  whatever 
thereof,  except  to  give  credit  to  the  customers 
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for  their  pnyments."  It  Is  complained  that 
there  is  no  evidence  to  mipiwrt  that  part  of 
the  above  finiliiiR  that  appellant  "was  the  only  ■ 
member  of  the  firm  capable  of  keeping  any 
books  or  accounts."  Even  If  it  be  trne  that 
said  portion  of  the  flndinfc  may  not  be  sup- 
ported by  testimony,  still  the  remainder  of  the 
finding  is  well  supported  by  evidence.  Appel- 
lant was  the  member  of  the  firm  who  by  mu- 
tual consent  undertook  to  handle  the  cash,  to 
make  salea,  and  disburse  the  money  for  pur- 
chases and  otherwise.  Appellant  himself  ad- 
mits that,  after  the  first  two  weeks,  he  be- 
lieved the  business  would  not  prove  to  be 
satisfactory,  and  that  he  ceased  to  keep  ac- 
counts. The  partnership  agreement  contain- 
ed the  provision  that  each  member  of  the 
partnership  "shall  keep  faithful  record  and 
account  of  the  portion  of  the  business  of  the 
partnership  transacted  by  him,  and  render 
same  to  the  other  partners  when  required." 
Appellant  failed  to  comply  with  the  above  re- 
quirement He  was  the  only  member  of  the 
firm  who  controlled  and  managed  the  funds, 
sales,  collections,  and  disbursements,  and  hia 
work  especially  called  for  the  keeping  of  ac- 
counts under  the  firm  agreement,  and  also  in 
order  that  such  a  record  might  be  kept  as 
would  advise  respondent  of  the  condition  of 
the  business.  The  evidence  shows  that  very 
little  money  was  handled  by  respondent,  and 
that  he  fully  accounted  for  all  of  it,  and  paid 
it  over  to  appellant.  The  same  is  true  as  to 
the  other  partner.  Brooks,  whose  connection 
with  the  firm  was  really  no  more  than  that  of 
a  8tH>rt-time  employ^.  It  therefwe  became 
appellant's  duty  to  keep  accounts,  and  it  Is 
immaterial  whether  respondent  or  Brooks 
could  in  fact  do  so  or  not  The  evidence 
shows  that  by  reason  of  appellant's  failure  to 
keep  accounts  it  became  impossible  to  satis- 
factorily arrive  at  any  definite  conclusion  as 
to  what  became  of  the  large  amount  of  miss- 
ing partnership  assets  in  so  short  a  time. 
What  is  said  about  possible  variations  in  the 
market  is  of  a  purely  general  and  speculative 
character,  and  furnishes  no  basis  for  definite 
computation. 

The  court  entered,  among  others,  the  fol- 
lowing conclusion  of  law :  "That  the  defend- 
ant Arthur  B.  Baines  was  guilty  of  con- 
structive fraud  by  his  failure  to  keep  books 
and  accounts."  Ai^ellant  contends  that  the 
misconduct  shown  is  not  such  as  Justifies  the 
conclusion  of  the  court,  that  be  is  entitled 
to  an  equal  division  of  the  partnership  assets 
now  under  control  of  the  court,  and  that  the 
court  should  not,  under  the  facts  shown, 
award  to  respondent  any  greater  sum  than 
would  be  coming  to  blm  under  an  equal  divi- 
sion of  the  assets.  Appellant  cites  Beach- 
am's  Assignees  v.  Eckford's  Executors,  2 
Sandf.  Ch.  (N.  T.)  116.  In  that  case,  how- 
ever, there  was  long  delay  In  the  settlement 
of  accounts,  and  the  court  for  that  reason 
stated  that  It  regarded  the  delay  the  fault  of 
both  parties,  and  that  one  was  therefore  aa 


"culpable  as  the  other.  The  extremtf  reverse 
was  true  in  the  case  at  bar.  A  similar  state 
of  facta  existed  In  Garnett  v.  Wills  (Ky.)  69 
S.  W.  695.  also  cited  by  appellant.  The  part- 
ners were  found  to  have  been  equally  culpa- 
ble in  failing  to  keep  proper  accounts,  and 
they  had  postponed  settlemept  until  one  had 
died.  Witnesses  bad  also  died,  and  by  reas(Hi 
of  the  delay  necessary  records  were  lost  or 
destroyed.  It  was  held  that  under  such  cir- 
cumstances a  court  of  equity  will  not  under- 
take to  settle  partnership  accounts.  Appel- 
lant cites  Succession  of  Gassie  (La.)  7  South. 
454.  There  the  only  persons  interested  had 
made  an  extrajudicial  settlement  of  the  mat- 
ters involved,  and  by  their  Joint  action  had  so 
involved  affairs  in  confusion  that  a  readjust- 
ment was  impracticable.  The  court  left  the 
parties  where  it  found  them.  We  do  not  re- 
gard the  above  authorities  as  in  point  when 
applied  to  this  case. 

The  the<wy  upon  which  the  ju<fement  of  the 
court  below  rests  is  that  involved  in  the  max- 
im. "Omnia  prssumuntur  ctmtra  spoliators." 
Appellant  argues  that  the  maxim  should  be 
applied  only  In  eases  of  wrongdoers  who  have 
actually  destroyed  or  suppressed  evidence  of 
their  wrongdoing.  It  may  be  replied  that 
there  would  seem  to  be  but  little  distinction, 
If  any,  in  principle  between  the  willful  sup- 
pression of  existing  evidence  and  the  willful 
n^leet  to  ereate  and  preserve  necessary  evi- 
dence which  one  Is  under  the  duty  to  keep. 
Appellant  cites  Knapp  v.  EJdwards,  57  Wis. 
1»1,  IB  N.  W.  140.  In  that  case  the  court 
merely  held  that  the  above  maxim  would  not 
be  applied  to  a  case  where  the  failure  to  per- 
form a  duty  is  due  solely  to  Incapacity.  No 
such  facts  appear  in  the  case  now  before  us. 
Upon  the  contrary,  the  capacity  of  appellant 
amply  appears.  It  is  impossible  now  to  ascer- 
tain the  actual/amount  of  appellant's  indebt- 
edness to  the.  partnership,  at  the  time  the 
receiver  was  appointed,  imless  we  rely  upon 
his  own  general  statement  that  all  funds  were 
used  for  the  benefit  of  the  firm.  It  is  held  that 
this  is  not  sufficient  that  a  partner  must  keep 
an  accurate  and  full  account  of  funds  drawn 
by  him  from  the  firm  showing  the  disposition 
of  the  money,  and  that  general  testimony 
that  they  were  used  for  the  benefit  of  the 
partnership .  Is  not  a  sufficient  accounting. 
Webb  V.  Focdyce,  55  Iowa,  11,  7  N.  W.  385. 
To  hold  otherwise  would  put  the  culpable  par- 
ty, not  only  on  an  equal  footing  wth  the  party 
against  whom  a  duty  is  neglected,  but  in 
many  cases  would  give  him  an  actual  advan- 
tage. The  rule  applied  by  the  trial  court  in 
this  case  was  extensively  discussed  In  Bing- 
ham V.  Keylor,  25  Wash.  156,  64  Pac.  942. 
We  think  in  essential  features  that  ease  is 
controlling  here.  The  court  in  that  case 
quoted  approvingly  from  2  Lindley  on  Part- 
nerslrip  (2d  Am.  Bd.)  p.  948.  as  follows: 
"If  no  books  of  account  at  all  are  kept  or 
if  they  are  so  k^t  aa  to  be  unlntelligble,  or 
if  they  are  destroyed  or  wronsfully  with- 


Digitized  by  Google 


184 


82  PAOIFIO  BEPOBTBK 


(Wach. 


held,  and  an  account  Is  directed  by  a  court, 
every  presumption  will  be  made  against 
those  to  whose  Degllgence  or  misconduct 
the  nonprodnctlon  of  proper  accounts  is  due." 
due." 

The  above  stated  rule  applies  directly  to 
the  case  at  bar.  Appellant,  however,  con- 
tends  that  there  must  be  evidence  of  the 
amount  of  the  loss  caused  by  the  fraud,  and 
that  mere  spoliation  or  suppression  Is  not 
In  itself  erldrace  as  to  that  fact  It  Is  ar- 
gued that  this  principle  was  recognized  In 
Bingham  v.  Keylor.  supra,  and  that  the  court 
stated  that  there  was  some  evidence  In  that 
case  In  addition  to  the  mere  fact  of  the  sup- 
pression of  the  accounts  and  spoliation.  The 
court  quoted  from  Askew  v.  Odenheimer,  2 
Fed.  Gas.  31,  Id  which  case  it  appears  there 
was  nothing  shown  In  addition  to  the  mere 
fact  of  spoliation  except  the  respondent's 
oath  to  bis  answer.  Evrai  then  the  court 
said  In  the  last-named  case  that,  If  the  mas- 
ter had  reported  any  specific  amount,  it 
would  not  have  disturbed  the  report  The 
argument  of  the  court  shows  that  even  slight 
evidence  is  sufficient;  that,  "If  It  conduces 
to  prove  the  charge,  it  Is  legally  sufficient 
Its  weight  or  credibility  Is  a  matter  of  dis- 
cretion and  drcumstance."  There  was  some 
evidence  In  the  case  at  bar  in  addition  to 
the  mere  fact  of  suppression  and  spoliation 
in  the  way  of  refusal  to  keep  accounts.  It 
is  clear  that  the  firm  assets  were  reduced 
at  the  rate  of  about  $500  per  month  during 
the  short  time  the  firm  business  was  running. 
Appellant  handled  and  controlled  all  the 
funds.  He  himself  testified  that  he  bad  there- 
tofore done  a  profitable  business,  and  It  soffl- 
ciently  appears  that  the  business  of  this  firm 
was,  for  the  short  time  It  was  run,  in  prac- 
tical effect  managed  and  conducted  under  his 
general  direction.  He  testified  that  he  drew 
but  $40  ^m  the  assets  for  his  Individual 
purposes.  There  was  not  satisfactory  proof 
of  any  actual  or  special  loss.  We  ther^ore 
think  there  was  sufl^cloit  evidence,  under 
the  rule  here  Invoked  and  as  discussed  In 
plngham  v.  Keylor.  to  establish  in  behalf  of 
respondent  that  there  was  no  actual  loss, 
and  if  respondent  is  now  willing  to  accept 
tbe  amount  awarded  him,  instead  of  the  $5,- 
000  contributed  by  him  only  2%  months 
before  the  receiver  was  appointed.  It  would 
seem  that  appellant  should  not  complain,  in 
view  of  his  gross  and  willful  neglect  to  dis- 
charge a  duty  wbidi  would  have  placed  be- 
fore the  court  the  exact  conditlcAi  of  tlie  part- 
nership affairs. 

We  believe  the  judgment  was  correct, 
within  eeUblished  rules,  and  it  is  affirmed. 


MOUNT  a      and  ROOT,  DUNBAK,  and 
BUDKIN,  JJ„  concur.  FUIiLERTON. 
Aid  not  ait 


SCHMIDT  et  ur.  v.  OLTMPIA  LIGHT  & 
POWKB  CO. 
(Supreme  Court  of  Washington.   Sept  14, 

1905.) 

1.  Appeal— FoBu  of  Acixok— Objeotjon  hot 
Made  Below. 

Objeotion  that  the  action  being  <me  to 
quiet  title,  plaiotiffa  being  out  of  poBsession, 
and  the  lanos  being  vacant,  tbe  action  cannot 
be  maintained,  being  to  the  form  of  the  action 
only,  cannot  be  raised  tog  the  first  time  on 
appeal. 

2.  MOBTGAOES  —  PbOPBBTT  IRCLTIDED  —  BoNA 

Fide  Pubchabeb. 
Where  a  deed  of  land  recites  tliat  it  is  sub* 
ject  to  grants  of  water  power  for  the  C.  mill, 
a  volume  of  water  20  inches  deep,  4  feet  7  Inches 
wide,  and  ronninj;  with  a  velocity  of  522  feet 
per  second,  "which  water  power  was  granted  by 
deed  recorded  In  Deed  Records,  vol.  6,  p.  9,"  and 
at  the  same  time  the  grantee  gives  the  grantor 
a  purchase-money  mortage  on  the  land,  reciting 
that  it  is  subject  to  tbe  grant  of  water  power 
recorded  in  Deed  Records,  vol.  5,  p.  9,  and  "be- 
ing the  same  premises  cwveyed  to  mortgagee  to 
mortgagor  by  deed  bearing  even  date  herewith," 
not  only  is  the  deed  subject  to  the  water  power 
of  the  volume  described,  though  that  was  made 
up  by  the  recorded  deed  referred  to,  and  by  a 
subsequent  recorded  deed,  but  the  mortgage 
back  is  subject  to  such  full  water  power ;  and 
this,  too,  as  against  a  bona  fide  pnrdiaser 
under  foreclosure  of  the  mortgage. 

Appeal  from  Superior  Court,  Thurston 
County ;  O.  T.  Linn,  Judge. 

Action  by  Leopold  F.  Sctunldt  and  wife 
against  tbe  Olympla  Light  ft  Power  Company. 
Jndgmoit  fw  defmdant.  PlaiutUTs  appeal. 
Reversed. 

Geo.  H.  Funk.  Jas.  A.  Halght  koA  Pipes  St 
mat,  tot  appellants.  T.  M.  Allen  (Troy  ft 
Falknor,  of  connsd),  for  respMident 

BUDKIN,  J.  The  plalntUFB  are  the  owners 
of  a  certain  tract  of  land  in  Thurston  conn^ 
containing  one  acre.  Inasmuch  as  the  deso-lp- 
tlon  is  by  metes  and  boands,  and  the  particu- 
lar description  not  material,  wo  will  hereafter 
ref^  to  it  as  the  "onMUTe  tract**  Tbe  de- 
fendant is  the  owner  of  a  certain  four-acre 
tract  adjoining  tbe  tract  above  described. 
For  similar  reasons  we  will  hereafter  refer 
to  it  as  tbe  "four-acre  tract**  Both  tracts 
were  or^nally  a  part  of  tiie  Crosby  donation 
claim.  On  the  10th  day  of  Febmair,  1892, 
A.  H.  Chambers  and  wife  and  Bobert  Frost 
and  wife  were  the  owners  of  the  one-acre 
tract  and  woe  also  Hie  owners  of  a  water 
power  from  the  Des  Gbntes  river,  described  as 
a  "volume  of  water  20  Inches  deep,  4  feet  7 
Inches  wide,  and  flooring  with  a  Telodty  ot 
Sa2  feet  per  minute,**  coupled  wltti  the  rl^ 
to  oondact  said  flow  of  water  across  the  fOnr- 
acre  tract  On  said  lOtta  day  of  February. 
1892,  Duncan  R  FIndi  and  wife  were  tbe 
owners  of  the  four-acre  tract  subject  to  tbe 
water  rlghte  and  easemraitB  above  described. 
On  the  above  date  Finch  and  wife  conveyed 
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tha  tma-Mcn  tract  to  Chamben  and  Frort 
by  bargain  and  sale  deed.  Tbla  deed  waa 
■object  to  the  water  rlgbta  and  aaaementa 
alz«adj  owned  b7  Cbambera  and  Fraa^  wbldi 
were  deacribed  In  the  nnch  deed  aa  foUowa: 
■^nblect,  nerertbeleaa,  to  the  grants  of  water 
power  beretofore  made  1^  ttw  said  partlea  of 
the  flrat  part  within  the  said  described  bound- 
aries; tbat  la  to  aasr  for  tbe  said  flooring  or 
giiat  mill  of  O.  Oroi^,  heretofore  deacribed 
aa  ■Groabj's  New  BIUl.*  a  Tolnme  of  water 
20  Inches  de^  4  feet  7  Inches  wide,  and  mn- 
nlng  wltii  a  Telodtj  of  B23  feet  per  mlnate, 
which  water  power  waa  granted  by  deed  of 
a  Crosby  and  wlfO  to  a  Croaby  ft  Co.,  record- 
ed  in  the  ofllee  of  tike  oonnty  auditor  of 
Xhnrston  county  In  Deed  Becorda,  Ttri.  5,  p.  A.** 
On  the  date  of  this  deed,  and  aa  a  part  of  the 
aame  transaction,  Chambers  and  wife  and 
rrost  and  wife  mortgaged  the  foor-acre  tract 
to  Finch  to  secure  the  payment  of  the  pnr* 
diase  mice  of  |1B,000:  Thla  mortgage  was 
anbject  to  certain  wattt  rights,  whldi  are 
described  in  the  mortgage  aa  follows: 
**Snb]ect,  Inwerert  to  two  grants  of  water 
power  within  the  said  described  bonndarlea, 
the  first  to  the  flooring  or  grlat  milt  of  C 
Crosby,  by  deed  recorded  In  Deed  Records, 
toL  Bb  p^  0^  In  the  ofDce  of  flie  connty  audi- 
tot  of  Thnrston  connty ;  the  second  to  Biles 
and  Garter,  by  deed  dated  April  9,  1880,  and 
recorded  In  said  andltor^  ofllce  In  Deed  Rec- 
OTds,  vol.  4,  p.  64,  being  the  same  premises 
conveyed  by  mortgagee  and  wife  to  the  mort- 
gages, A.  H.  Cbambera  and  Robat  Frost,  by 
deed  bearing  eroi  date  herewith.  It  la  nn- 
derstood  by  all  tbe  parties  hereto  tbat  said 
pranises  are  hereby  mortgaged  for  a  portion 
of  the  porcfaaae  price  aa  aecorlty  for  the  pay- 
ment to  said  nuatgagee  of  a  certain  promlft- 
any  note  of  eren  date  of  thla  mortgage." 

It  is  conceded  tbat  the  water  deed  from 
Crosby  and  wife  to  Crosby  ft  Co.,  referred  to 
in  the  deed  from  Finch  and  wife  to  Chambers 
and  Frost,  aa  recorded  in  TOlmne  S,  at  page 
0,  of  tbe  Deed  Records  of  Thoraton  connty, 
and  In  the  mortgage  from  Chambers  and  wife 
and  Frost  and  wife  to  Finch,  aa  recorded  In 
tbe  same  place,  described  tbe  water  power 
or  right  as  a  rolnme  of  water  that  might  be 
drawn  from  a  pond  throogb  a  gate  8  feet 
wide  and  1  foot  deep ;  bnt  it  Is  alleged  in  ttM 
reply  that  tbe  water  right  was  afterwards 
enlarged  so  as  to  contain  a  Tolome  of  water 
20  inches  deep,  4  feet  7  Inches  wide,  and 
flowing  with  a  Telodty  of  522  feet  per  mln- 
ate, aa  described  in  the  complaint  Tbe 
Finch  mortgage  was  afterwards  foreclosed, 
and  the  defendant  bas  succeeded  to  all  the 
rlgh^  title,  and  Interest  Inclnded  in  or  cover- 
ed by  the  mortgage.  Tbe  record  does  not 
show  that  the  plaintiffs  or  their  predecessors 
In  Interest  at  tbe  time  of  the  mortgage  fore- 
closnre  were  made  parties  to  that  action, 
or  that  there  was  any  adjudication  in  the 
forecloBore  case  as  to  tbe  property  actually 
Incloded,  or  Intended  to  bo  included,  with- 


in the  mortgage.  The  plain tUCs  are  tte  ane- 
cessors  In  in^eat  to  Chambers  and  wife  and 
Frost  and  wife  In  the  tme-acre  tract  and  such 
water  righto  and  easements  appurtenant 
thereto  aa  were  not  Included  In  the  Finch 
mortgage^  This  action  was  brooght  by  tbe 
plalntura  to  qnlet  tbelr  title  to  the  water 
right  deacribed  aa  "a  Tolume  water  20  In- 
chee  deep,  4  feet  7  inches  wide,  and  flowing 
wltii  a  Telodty  of  522  fOet  per  mlunte^**  and 
also  tbe  right  of  way  necessary  to  conduct 
the  same  across  the  four-acre  tract  now 
owned  by  the  defendant 

The  answer,  In  addition  to  denials,  set 
forth  afflrmatlTtiy  the  defMdautfa  title  ondw 
the  mortgage  and  ita  forecSoanre^  and  pray- 
ed tbat  tbe  a/ctixm  be  dlamlaaed,  and  Cor  all 
proper  and  equitable  rellet.  Mtaj  of  the 
facts  above  stated  were  contained  In  the  re- 
ply to  the  answw.  Tbe  court  sustained  a 
demurrer  to  the  reply,  and  upui  fb»  refusal 
of  the  plalntlflh  to  plead  furthw  a  Judgment 
of  dismissal  wins  entered.  B^om  thla  ]ud^ 
mmt  the  plalntUCs  appeaL 

The  appellants  flmt  corirad  tbat  temea 
raised  by  tiie  dailala  In  the  answer  wwa  not 
disposed  of,  and  that  thla  will  neceasltate  a 
reversal  of  the  judgment,  regardless  of  the 
other  questions  InvtdTed.  In  view  4^  Am  oou- 
duslon  we  have  reached  on  the  merits,  this 
gaesti<m  becomes  Immaterial.  Hie  respond- 
ent on  the  other  hand,  contend  that  thia 
la  an  action  to  quiet  title,  that  the  plalntUBi 
are  out  of  possession,  that  the  landa  are  not 
vacant  or  unoccupied,  and  therefure  sndi  an 
action  cannot  be  maintained.  Tbla  objec- 
tion only  goes  to  the  form  of  the  action,  and 
cannot  be  raised  for  the  flrst  time  In  this 
conrt  Batea  t.  Drake^  28  Wash.  417,  68 
Pac.  861.  It  does  not  apiwar  that  tbe  objec- 
tion was  raised  In  tbe  eoort  bdow,  and,  bad 
it  been.  It  wonld  only  necessltato  an  amend- 
ment of  the  pleadings,  aud  would  not  Justi- 
fy a  Judgment  on  tbe  merits  su<di  aa  waa 
rendered. 

This  brings  ns  to  the  merits  of  the  caae^ 
The  main  question  1%  what  property  was  In- 
cluded In  the  m<»lKage  from  Chambers  and 
Frost  to  Finch,  under  which  the  respondent 
claims?  By  ref«<ence  to  tlie  forcing  state- 
ment it  win  be  seen  that  tbe  deed  from  Finch 
to  Chambers  and  Frost  deacribed  tbe  water 
right  reserved  in  two  ways :  First  by  rrfer- 
ence  to  the  volume  water;  and,  second, 
by  reference  to  the  recMd  of  tbe  Crosby  deed 
by  which  tbe  wat»  right  waa  granted.  It 
Is  conceded  that  a  part  of  this  description  is 
erroneous,  as  tbe  deed  therdn  referred  to  was 
not  recorded  in  volume  6,  at  page  0,  of  deeds, 
and  did  not  grant  tha  volume  of  water  de- 
scribed in  tbe  flrst  part  of  the  descrtptlon. 
The  mortgage  bat^  from  Cbambm  and  Frost 
to  Finch  likewise  described  the  water  rlghte 
reserved  to  two  ways :  First  by  referecce  to 
the  record  of  tbe  Crosby  deed  granting  tbe 
watH-  right;  and,  second,  by  reference  to  tbe 
deed  from  Flncb  to  OhandMra  and  Vnmit  >* 
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tbe  mwt^age  expressly  states  tbat  tbe  mort- 
gaged premises  are  ''the  same  premises  convey- 
ed by  mortgagee  and  wife  to  the  mortgagors, 
A.  H.  Chambers  and  Robert  Frost,  by  deed 
bearing  even  date  herewith."  And  part  of 
this  description  is  also  erroneons,  as  the  Cros- 
by water  deed  waB  not  recorded  in  Tolame  5, 
at  page  8,  and  the  desCTlptlon  of  the  water 
right  reserved  was  not  the  same  In  the  Cros- 
by and  Finch  deeda  Which  of  these  incon- 
sistent desoriptlonB  in  the  Finch  deed  and  tbe 
Chambers  and  Frost  mortgage  is  controlling? 
In  the  constractloB  of  deeds  and  mwtgages, 
the  object  always  is  to  ascertain  the  Intention 
of  the  parties.  If  a  deed  ox  mortgage  con- 
tain two  descrlptionB,  one  of  which  Is  dift- 
coTored  to  be  wnmeous  in  the  light  of  the 
sorrounding  drcnmstances,  the  erroneous 
description  will  be  rejected  as  surplusage, 
and  the  othw  will  emitrol.  Devlin  on  Deeds, 
1 108S;  Haley  Amestoy,  44  Oal.  132;  Ruth- 
wfiird  T.  Tnu7,  4B  Ho.  821^  8  Am.  Bep.  104; 
Scnll  T.  Pmden,  82  N.  C  168;  Abbott  t.  Pike, 
83  He.  2M. 

In  this  case  we  have  no  doubt  that,  if  a 
water  right  20  inches  de^  4  feet  7  inches 
wlde»  and  flowing  with  a  velocity  of  622  feet 
per  minvt^  had  been  theretofore  granted  to 
Crosby  ft  Oo.  out  of  the  premises  conveyed 
by  Finch  and  wife,  the  Finch  deed  would  re- 
serve a  water  right  of  that  volume,  and  the 
reference  to  the  Crosby  deed  and  its  record 
would  be  rejected  as  surplusage.  Turnlog, 
then,  to  the  Chambers  and  Frost  mortgage, 
it  seems  apparent  that  the  parties  thereto 
intended  to  mortgage  the  Identical  premises 
conveyed  on  the  same  day  by  the  Finch  deed, 
and  nothing  more.  Had  they  Intended  to 
mortgage  other  or  different  property  or  water 
rights,  they  certainly  would  not  have  describ- 
ed the  mor^aged  premises  by  reference  to 
the  Finch  deed  as  being  tbe  same  premises 
therein  conveyed,  nor  by  reference  to  the 
same  water  deed  as  was  erroneously  referred 
to  in  the  Finch  deed.  It  must  be  conceded 
that  the  reference  in  the  Finch  deed  to  the 
Crosby  deed  as  granting  a  volume  of  water 
20  inches  deep,  4  feet  7  inches  wide,  and 
flowing  with  a  velocity  of  522  feet  per  min- 
ute, was  erroneous ;  and  it  must  likewise  be 
conceded  that  the  same  reference  in  the  mort- 
gage, made  at  the  same  time,  and  as  a  part 
of  the  same  transaction,  was  erroneous. 
How  can  it  be  contended  that  the  reference 
to  the  Crosby  deed  was  made  advisedly  in 
the  mortgage,  when  it  is  apparent  that  it 
was  made  erroneously  and  inadvisedly  in 
the  Finch  deed  executed  at  the  same  time? 
On  the  other  hand,  it  seems  entirely  reason- 
able that  the  reference  to  the  Finch  deed, 
made  at  tbe  same  time,  for  a  description  of 
the  property,  was  made  advisedly  and  in- 
tentionally, and  not  otherwise.  The  parties 
are  conclusively  presumed  to  have  been  famil- 
iar with  the  contents  oC  the  Finch  deed; 
whereas,  tbe  record  shows  they  were  not 
ff^Tniiiar  with  the  Crosby  deed.  The  Inten- 


tlou  of  the  parties  must  control,  and  we  can 
reach  no  other  logical  conclusion  but  that 
the  parties  Intended  to,  and  did,  mortgage  tbe 
identical  premises  conveyed  by  Finch,  with 
the  same  reservations,  and  nothing  beyond. 

Does  the  respondent  here  occupy  a 
stronger  or  better  position  than  the  original 
mortgagee?  It  claims  that  it  does,  tbat  it 
is  a  bona  flde  purchaser  for  value,  that  the 
mortgage  only  reserved  a  water  right  grant- 
ed by  a  certain  deed  thaeln  referred  to,  and 
that  a  reference  to  such  deed  only  discloses 
a  grant  of  a  water  right  such  as  would  flow 
through  a  gate  one  foot  deep  and  three  feet 
wide.  We  cannot  agree  with  this  contentloii. 
A  party  cannot  rely  on  so  much  of  a  public 
record  as  Is  favorable  to  his  contention,  and 
clMe  his  eyes  to  the  remainder.  Assuming 
that  the  respondent  examined  tbe  records  be- 
fore Its  purchase,  It  not  only  had  notice  of 
tbe  mortgage  and  the  Crosby  water  deed 
therein  referred  to,  but  also  notice  of  all 
other  instmmente  in  the  chain  of  title,  in- 
cluding the  deed  from  Finch  and  wife  to 
Chambers  and  wife,  particularly  referred  to 
in  the  mortgage  Itself.  In  other  words.  It 
had  constructive  notice  of  all  the  Instruments 
and  all  the  facts  heretofore  recited.  These 
were  ample  to  put  It  upon  inquiry,  and  in 
the  face  of  such  records  and  such  notice  the 
plea  of  bona  flde  purchaser  cannot  prevail. 
In  view  of  this  conclusion,  we  do  not  deem  it 
necessary  to  inquire  into  or  decide  the  qnes- 
tions  of  merger  or  reformation  discussed  In 
the  briefs. 

For  the  reasons  above  stated,  the  Judgmmt 
of  the  court  below  Is  reversed,  with  directions 
to  overrule  the  demurrer  to  the  reply,  and 
for  further  proceedings  not  Inconsistent  vrith 
this  opinion. 

MOUNT,  C.  J.,  and  HADtEt  and  DUN- 
BAB,  JJ.,  concur. 


ELLIS  V.  MOON  et  a1. 
(Supreme   Court   of   Washington.   Sept.  12, 

1905.) 

1.  Appeal— Denial  of  Motion  to  Dismiss- 
Right  TO  CdNPiDEE  Subsequent  Motion. 

The  Supreme  Court,  having  overruled  a 
motion  to  dismiss  an  appeal,  csnuot  consider  a 
Butpsequent  motion  to  dismiss. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Apiieal  and  Error,  g  3145.] 

2.  Same— Judgment  on  Pleadings- Ibbegu- 
laritv— Vacation— IIe  VIEW. 

Where  the  court  on  motion  entered  judg- 
ment on  the  iileadingB,  it  will  be  presum^,  to 
the  absence  of  a  contrary  showing,  that  it  eon- 
flidered  all  the  pleadings  on  file,  ami  the  entry 
of  an  erroneous  judgment  is  not  an  irregularity, 
within  the  slatute  providing  for  a  motion  to 
vacate  a  judgment,  but  the  error  is  reviewable 
only  by  appeal. 

Appeal  from  Superior  Court,  Chelan  Coun- 
ty;  C.  H.  Neal,  Judge. 

Action  by  Alice  A.  Ellis  against  0.  W.  Mom 
and  others.  From  an  order  denying  a  motion 
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to  vacate  a  Judgment  for  plaintiff,  Jj.  D. 
Bardln  and  other  defendants  appeal.  Af- 
firmed. 

8.  D.  Griffith,  for  appellantB.  Frank  Reeves 
and  Beeves  ft  Beeves,  for  reapondrat 

ROOT,  J.  Bespond»it  contracted  with  de- 
fendant Uoon  for  the  construction  of  a  build- 
ing In  Wenatchee.  To  guaranty  the  faithful 
performance  of  said  contract,  a  bond  was  ex- 
ecuted by  said  Moon  to  respondent,  upon 
which  bond  appellants  were  sureties.  This 
action  was  brought  by  respondent  to  recover 
against  Moon  and  appellants  by  reason 
of  a  breach  of  said  contract  and  bond.  Ap- 
pellants interposed  an  answer  to  respondent's 
complaint,  and  thereafter  they,  or  some  of 
them,  filed  amendments  to  the  answer;  the 
same  not  constituting  a  separate  pleading, 
but  being  intended  evidently  as  portions  of 
the  original  answer,  and  being  designed  to  be 
considered  with  said  original  answer  as  an 
amended  answer  to  the  complaint.  Respond- 
ent thereupon  moved  for  a  Judgment  upon  the 
pleadings  as  against  these  appellants,  which 
motion  was  by  the  trial  court  granted.  From 
this  Judgment  an  appeal  was  taken  by  appel- 
lants to  this  court.  Said  appeal  was  sutee- 
quently  dismissed,  for  the  reason  that  no 
transcript  was  brought  up  within  the  time  re- 
quired by  law.  Ellis  v.  Bardln,  38  Wash.  122, 
78  Pac.  677.  Shortly  after  said  Judgment 
was  taken,  appellants  moved  to  have  the 
same  vacated  for  the  reason  that  the  same 
had  been  irregularly  entered.  This  motion 
was  not  acted  upon  by  the  trial  court  until 
after  the  appeal  had  been  dismissed  as  afore- 
said. Said  motion  to  vacate  was  then  over- 
ruled by  the  trial  court  From  the  order 
overruling  said  motion,  this  appeal  is  taken. 

In  her  brief,  respondent  moves  to  dismiss 
this  appeal,  and  makes  a  somewhat  extended 
argument  in  support  of  her  motion.  A  sim- 
ilar motion  was  made  by  her,  and  overruled 
by  this  court  on  the  13tb  of  January,  1005. 
Having  passed  upon  the  motion  at  that  time, 
the  court  cannot  again  consider  It. 

Appellants  argoe  that  a  Judgment  taken 
against  the  sureties  upon  a  bond,  before  any 
Judgment  is  had  against  the  principal  and 
while  the  same  action  Is  pending  against  the 
principal  upon  the  bond,  Is  an  irr^larlty. 
They  also  claim  that  in  this  case  the  trial 
court  did  not  consider  the  amendment  which 
they  had  filed  to  the  original  answer;  that 
said  amendment,  together  with  the  original 
answer,  constituted  a  perfect  defense  to  the 
complaint ;  that,  If  the  form  of  said  pleadings 
was  incorrect,  an  objection  should  have  been 
raised  thereto  by  a  motion  to  strike,  or  by 
some  other  appropriate  motion,  Instead  of 
moving  for  a  Jiidfimcnt  upon  the  pleadings. 
Respondent  contends  that  the  things  com- 
plained of  by  appellants  do  not  constitute  an 
irreguliirlty,  as  that  term  is  used  in  the  stat- 
ute providing  for  a  motion  to  vacate,  but 
that,  If  the  action  of  the  court  was  wrongful. 


the  Judgment  of  dlsmfssal  was  an  erroneous 
Judgment,  rather  than  one  irregularly  en- 
tered, and  that  appellants'  remedy  was  by 
appeal,  and  that,  having  taken  an  appeal  and 
the  same  having  been  dismissed,  they  are  not 
now  In  a  position  to  have  the  error  reviewed 
by  an  appeal  from  the  order  overruling  its 
motion  to  vacate  the  Judgment,  We  think 
this  contention  must  be  sustained.  If  the 
trial  court  bad  rendered  the  judgment  upon 
Its  own  motion,  or  In  any  manner  without 
having  the  pleadings  called  to  its  attention, 
it  might  have  constituted  an  Irregularltyt 
which  could  have  been  moved  against,  and.  If 
such  motion  were  denied,  an  appeal  would  lie 
therefrom.  But  In  this  case  the  pleadlngif 
were  tested  by  the  motion  for  a  Jndgmenb 
It  must  be  presumed.  In  the  absence  of  ft 
showing  to  the  contrary,  that,  when  the  mo- 
tion for  Judgment  was  made,  the  court  con- 
sldered  all  the  pleadings  that  were  on  file  In 
the  case,  and  It  will  also  be  presumed  that 
the  court  considered  the  condition  of  the 
parties  and  of  the  litigation,  as  revealed  by 
all  these  pleadings.  It  may  have  been,  and 
probably  was,  improper  for  the  court  to 
have  made  and  entered  the  Judgment  upon 
the  pleadings  In  favor  of  reqwndent  against 
these  appellants  at  the  time  it  did.  If  »a, 
this  was  an  error  that  could  have  been  cor- 
rected upon  appeal.  Dickson  v.  Matheeon, 
12  Wash.  190,  40  Pac.  725.  Appellants, 
having  takm  their  appeal,  but  having  neg- 
lected to  proaecnte  the  same,  cannot  now 
be  heard  to  complain  of  the  error. 

The  Judgment  of  the  superior  court  Is 
affirmed. 

MOTTNT,  C.  J.,  and  CROW,  RUDKIN, 
HADLET,  FULLBRTON,  and  DUNBAR.  JJ., 
concur. 


STATE  ex  rel.  CITY  OF  PORT  TOWNSElD 
V.  CliATJSEN,  State  Auditor. 
(Supreme  Court  of  Washington.  Sept  11, 
lOOS.) 

1,  School    Fc  nd—  iNVKsTjiEins-  CoNsriTti- 

llONAI.  PaovisiON. 
Const,  art.  16,  I  6,  as  amended  in  1894 

which  provides  that  the  school  fund  of  the 
state  shall  not  be  loaned  to  private  persons  or 
corporatioDs,  but  may  be  invested  in  national, 
state,  county,  municipal,  or  school  district 
bonds,  not  only  prohibits  tbe  investment  <^  the 
school  fund  In  pHvate  securities,  but  defines  the 
character  of  public  securities  in  which  It  may 
be  invested  as  the  bonds  of  tbe  several  bodies 

folitic  therein  enumerated,  and  prohibits  its 
Qvestnient  in  any  other. 

[Ed.  Note. — For  cases  In  point,  see  vol.  43. 
Cent.  Dig.  Schools  and  School  Districts,  H 
25-33.] 

2.  Same— Invertuettt  in  Municipal  Bonds 
—What  Constitutes  Municipal  Bonds. 

Bonds  of  a  city  indebted  to  its  constitu- 
tional limit,  iraued  under  tbe  express  provisions 
of  Laws  1001,  p.  177,  c.  So,  for  the  payment  of 
a  waterworks  plant,  payable  out  of  a  spedal 
fund  composed  of  a  fixed  per  cent,  of  the  gross 
receipts  of  the  plant  and  soeh  further  sum  as 
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Qie  city  may  from  dme  to  time  by  ordinance 
tranBfer  from  the  receipts  of  the  plant  or  from 
its  general  revenue,  without  pledging  the  credit 
of  the  cit7,  are  not  municipal  bonds,  within 
Const,  art.  16,  f  6,  as  amended  in  permit- 
ting the  investment  of  the  school  fund  In  "na- 
tiouHl.  state,  county,  manidpalt  or  school  dis- 
trict bonds." 

Application  for  a  writ  of  mandamus  by 
the  state,  on  the  relation  of  the  city  of  Port 
Townsend,  against  C.  W.  Clausen,  to  compel 
respondent,  as  State  Auditor,  to  Issue  a  war* 
rant  on  the  State  Treasurer  to  the  relator. 
Denied. 

Colonon  ft  Balllnger  and  Vance  ft  Mitchell, 
for  plalntUC  Frank  C  Owlngs,  for  respon- 
dent. 

FULLERTON,  J.  This  Is  an  application 
for  a  writ  of  mandamus^  instituted  by  the 
dty  of  Port  Townsend  against  C.  W.  Clausen, 
as  State  Auditor  of  the  state  of  Washington, 
to  compel  him  to  draw  a  warrant  upon  the 
State  Treasurer  In  payment  of  certain  bonds 
purdiaaed  the  board  of  state  land  com- 
missionerB  as  an  iDTestmrat  for  the  perma- 
nent school  fund.  That  tbe  nature  of  the 
controversy  between  the  parties  may  be  un- 
derstood, It  is  necessary  to  make  a  brief 
statement  of  tbe  f&cts  out  of  which  it  arises. 
By  the  act  of  March  16, 1901  (Laws  1901,  p. 
177,  c.  85),  the  L^slature  of  the  state  of 
Washington  enacted  that,  whenever  the  city 
council  or  other  corporate  authority  of  a 
dty  Bball  deem  it  advisable  to  ezerdae  the 
authority  conferred  upon  dtles  In  relation  to 
waterworks,  sewerage,  and  works  for  light- 
ing; beating,  fuel,  and  power  purposes,  or 
any  or  all  of  these,  the  dty  council,  or  other 
corporate  authority,  shall  provide  therefor 
by  ordinance,  in  which  a  system  or  plan  for 
the  proposed  work  shall  be  adopted  and  the 
costs  thereof  estimated  as  near  as  may  be, 
nil  of  which  shall  be  submitted  to  the  quali- 
fied electors  of  the  dty  or  town  at  a  gmeral 
or  special  election  for  ratification  or  rejec- 
tion. Tbe  act  further  provides  that,  if  an 
indebtedness  Is  to  be  created  by  tbe  con- 
atmctioD  of  the  proposed  public  works,  such 
indebtedness  and  the  amount  thereof  shall 
likewise  be  stated  In  the  ordinance  and  be 
assented  to  by  the  qualified  voters  of  the 
municipality ;  a  majority  vote  being  neces- 
sary to  adopt  the  propraed  plan,  while  the 
authority  to  become  indebted  must  be  assent- 
ed to  by  three-fifths  of  the  qualified  voters 
Totii^  at  such  election.  Two  forms  of  In- 
debtedness are  provided  for  In  tbe  act.  Tbe 
one  provides  for  a  general  Indebtedness  of 
the  dty,  for  which  general  municipal  bonds 
may  be  issued  to  an  amount  not  esceedtug  5 
(ler  centum  of  the  taxable  property  of  the 
city  as  shown  on  the  last  assessment  roll 
made  for  municipal  purposes.  The  other 
form  Is  best  described  In  the  words  of  the 
act  itself,  namely:  "(b)  A  special  fund 
may  be  created  for  the  sole  purpose  of  de- 
fraying the  cost  and  expense  of  couBtrucUofl 


or  acquirement  of  each  class  of  Improve- 
ments or  lands  contemplated,  or  any  con- 
demnation thereof,  together  with  such  Inter- 
est as  shall  accrue  upon  tbe  obligations  Issued 
therefor,  Into  which  said  funds  the  authori- 
ties of  said  city  or  town  may  obligate  and 
bind  the  city  or  town  to  set  aside  and  pay  a 
fixed  proportion  of  the  revenue  or  proceeds 
to  be  derived  from  the  plan  or  system,  lands 
or  uses  of  which  the  said  Improvement  forms 
the  whole  or  part,  bo  long  as  any  obligations 
are  outstanding  against  said  fund.  In  fixing 
said  projiortlon,  tbe  authorities  of  such  city 
or  town  shall  have  due  regard  to  tbe  cost  of 
operation  and  maintenance  of  the  plan  or 
system  as  constructed  or  added  to,  and  shall 
not  set  aside  Into  the  special  fund  a  greater 
proportion  of  tbe  revenue  and  proceeds  than, 
in  their  Judgment,  will  be  available  orer  and 
above  such  cost  of  maintenance  and  opera- 
tion. Tbe  city  or  town  authorities  may 
from  time  to  time,  by  ordinance,  transfer  to 
any  such  siieclal  fund  any  other  available 
funds  of  said  city.  Bonds  or  warrants  may 
l>e  issued  against  any  such  special  fund  t» 
the  amount  of  the  cost  or  charges  to  be  met 
therefrom.  Such  bonds  or  warrants  shall  be 
Issued  in  denominations  of  not  less  than 
(me  hundred  and  not  more  than  one  thousand 
dollars,  shall  be  numbered  from  one  up  con- 
secutively, and  shall  bear  Interest  not  ex- 
ceeding six  per  cmt,  payable  semiannually, 
the  principal  of  any  such  bonds  being  payable 
upon  call  of  the  dty  or  town  treasurer  in 
the  ordCT  of  their  numt>efs  whenever  there 
is  in  such  spedal  fund,  after  payment  of 
interest  on  ell  outstanding  bonds  or  war- 
rants, a  suffident  balance  to  pay  the  same. 
And  any  such  bonds  or  warrants  issued 
against  any  spedal  fund  aa  herein  provided 
shall  be  a  valid  claim  of  the  bolder  thereof 
only  as  against  tbe  said  spedal  fund,  and  the 
fixed  proportion  of  qiedal  revennes  obligated 
to  be  set  aside  therein,  and  shall  not  con- 
stitute an  indebtedness  of  such  dty  or  town 
within  the  meaning  of  the  constitutional  pro- 
visions and  limitations.  The  principal  and 
interest  of  any  such  bonds  or  warrants  shall 
be  made  payable  at  such  place  as  may  be  des- 
ignated. Eiach  such  bond  or  warrant  shall 
state  upon  its  face  that  it  la  payable  from 
a  spedal  fund,  naming  the  said  fund  and 
the  ordinance  creating  it  Said  bonds  or 
warrants  shall  be  printed,  or  engraved  or 
lithographed  on  good  bond  paper,  and  a  duly 
authenticated  copy  of  this  act,  together  with 
the  whole  or  a  summary  of  tbe  ordinances  of 
the  dty  or  town  authorizing  and  dlrectln;;^ 
the  submission  of  such  plan  or  i^atem  to  the 
qualified  voters  of  such  city  or  town  for  rat- 
ification or  rejection,  and  creatli^  the  spe- 
cial fund,  shall  be  printed  on  each  such  bund 
or  warrant,  together  with  a  printed  copy  of  ,i 
signed  statement  by  the  mayor  and  clertsi 
showing  tlie  result  of  sucb  election.  Siilil 
bonds  or  warrants  shall  be  sold  in  mch  man- 
uer  as  the  corporate  authorities  shall  dc^'ui 
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for  tlie  best  Interest  of  the  city  or  town,  or 
the  corporate  authorities  may  provide  In  any 
contract  for  the  conetructlon  or  acquirement 
of  the  propoaed  ImproTenient  that  payment 
therefor  shall  be  made  only  in  such  bonds  and 
warrants  at  par  value  thereof.  A  register 
Bball  be  kept  of  all  bonds  and  warrants, 
which  roister  shall  show  the  number,  date, 
amount,  Interest,  name  of  payee  and  where 
payable,  of  each  and  every  bond  or  warrant 
lasued  or  acid  under  the  provisions  of  this 
subdivision.  Upon  the  creation  of  any  such 
■pedal  fund  and  the  issuance  of  any  such  ob- 
l^atlon  against  the  same,  the  fixed  propor- 
tion of  revenue  shall  be  set  aside  and  paid 
into  said  special  fund  as  provided  in  the 
ordinance  creating  said  fund,  and  In  case  any 
city  or  town  shall  fall  to  thus  set  aside  and 
pay  such  fixed  proportion  as  aforesaid,  the 
uolder  of  any  bond  or  warrant  against  such 
special  fund  may  bring  suit  or  action  against 
the  city  or  town  and  compel  such  setting 
•aide  and  paTment"  Laws  1901,  p.  179,  c 
86. 

Actii^  under  and  in  pursuance  of  this  stat- 
nte,  the  city  of  Port  Townsend  on  February 
36,  1904.  duly  passed  an  ordinance  adopting 
a  system  and  plan  for  supplying  "the  city 
and  its  inhabitants,  Ft  Warden,  and  Ft 
I'lagler,  and  other  persons  within  and  with- 
ant  the  city  with  water,  declaring  the  estl- 
aiated  cost  thereof,  and  creating  an  indebted- 
ness in  the  sum  of  f2&0,000."  The  ordinance 
provided  for  the  creation  of  a  fund  called 
therein  the  "Olympic  Gravity  Waterworlis 
Fund  of  Port  Townsend,"  into  which  it  was 
proposed  to  pay  76  per  centum  of  the  gross 
receipts  of  the  waterworks  plant  when  com- 
pleted, and  such  further  sum  as  the  ci^  of 
Port  Townsend  should  from  time  to  time  by 
ordinance  transfer  from  the  receipts  of  the 
plant  or  from  its  general  revenues.  For  the 
purpose  of  acquiring  funds  to  construct  the 
works,  it  was  proposed  by  the  ordinance  to 
Issue  bonds  against  and  payable  solely  out 
of.  this  special  fund  In  the  sum  of  f250,000. 
In  denominations  as  fixed  by  the  statute,  and 
payable  at  the  call  of  the  ci^  treasure,  the 
same  to  bear  interest  not  to  exceed  6  per  cen- 
tum par  annnm,  payable  semiannually ;  sncb 
lK»ds  to  be  sold  in  sndi  miuuier  and  at  sndi 
rate  of  interest,  not  exceeding  6  per  centum, 
as  tlie  city  ooancil  should  deem  to  the  best 
Interest  of  the  city.  In  shozt,  It  was  the 
pnipoee  of  tbe  authorities  to  pmvide 
tme  tbe  construction  of  a  system  of  water- 
works tor  the  benefit  ct  the  dty,  and  to  iny 
tor  the  same  out  of  a  special  fund  derived 
from  the  revenues  of  the  system  when  com- 
pteted,  in  accordance  with  the  terms  of  the 
statute  above  dted.  The  plan  proposed  by 
tiie  ordinance  was  thereafter  salmiitted  to 
the  qualified  electors  of  the  dty  of  Port 
Townsend.  and  was  ratified  and  adopted  by 
tiM  reqnisite  majoiltiu  of  the  electors  vot- 
ing at  such  election.  Bonds  were  subse- 
quently Issued  pursuant  to  this  authoriza- 


tion, and  on  March  20,  1905.  the  proper  city 
authorities  of  the  city  of  Port  Townsend 
tendered  the  bonds  to  the  state  of  Washing- 
ton as  an  Investment  for  its  permanent 
school  fund.  The  board  of  state  land  com- 
missioners. In  whom  the  statute  vests  the 
power  to  invest  this  fund,  accepted  the 
tender,  and  by  resolution,  as  by  law  re- 
quired, directed  that  the  entire  issue  be 
purchased  at  the  par  value  thereof, 
and  that  $150,000  of  the  amount  of  such  pur- 
chase be  taken  and  paid  for  Immediately, 
and  the  balance  within  six  months  from 
that  date.  The  dty  thereupon  tendered  the 
bonds  to  the  State  Auditor  and  demanded 
that  he  issue  to  it  a  warrant  on  the  Stats 
Treasurer  for  the  sum  of  (150,000.  The 
Auditor  refused  to  issue  the  warrant,  and 
these  proceedings  were  instituted  to  conuiel 
bim  80  to  do. 

The  Auditor,  in  his  return  to  the  alter- 
native writ  bases  his  refusal  to  issue  the 
warrant  on  several  grounds ;  the  principal 
one,  and  the  only  one  we  have  found  It  nec- 
essary to  consider,  being  that  the  attempted 
investment  is  in  violation  of  article  16,  8  5, 
of  the  state  Constitution,  which,  as  amended 
in  18M,  provides  that  "none  of  the  perma- 
nent school  funds  of  this  state  shall  ever  be 
loaned  to  private  persons  or  corporations, 
but  may  be  invested  in  national,  state,  coun- 
ty, municipal,  or  school  district  bonds."  Be- 
fore proceeding  to  a  notice  of  the  questions 
argued,  however,  it  la  well  to  state  that  the 
contention  of  the  Auditor  to  be  here  con- 
sidered raises  no  question  as  to  the  propriety 
or  safety  of  the  proposed  investment,  and 
that  no  such  question  will  be  discussed.  The 
authority  to  determine  whether  a  proposed 
investment  of  the  permanent  school  fund  Is 
proper  or  safe  is  vested  by  law  In  the  board 
of  Btote  land  commissioners,  and  the  det^ 
minatlon  of  that  board,  unless  impeached  for 
bad  faith  or  fraud,  is  conclusive  alike  upon 
the  Auditor  and  the  courts,  no  matter  how 
strongly  be  or  th^  may  be  convinced  of  the 
unwisdom  of  the  board's  action.  It  may  be 
properly  stoted  here,  also,  that  it  is  set  forth 
in  the  return  of  the  Auditor,  and  it  stands 
conceded  in  the  record,  that  the  dty  of  Fort 
Townsend  was,  at  the  time  it  caused  the 
bonds  in  question  to  be  Issued,  indebted  to 
the  full  limit  fixed  by  the  ConstituticHi,  and 
was  without  power  to  incur  a  further  valid 
general  indebtedness,  unless,  perhaps,  for 
the  purchase  of  actual  necessities. 

The  first  question  discussed  by  the  parties 
relates  to  the  nature  of  the  prohibition  con- 
tained in  this  seition  of  the  Cwatitutlon. 
The  relator  contends  that  It  was  Intended  to 
mark  a  distinction  between  public  and  pri- 
vate securities,  and  forbid  the  investment  of 
ttie  fund  in  private  securities  only,  leaving 
the  board  free  to  make  investments  in  any 
form  of  public  securities  that  they  In  the  ex- 
erdse  of  their  discretion  might  select.  The 
Auditor,  on  the  other  hand,  contends  that 
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the  section  in  qaestlon  not  only  prohibits 
the  Investment  of  this  fund  In  prlrate  securi- 
ties, but  also  defines  the  character  of  public 
securities  in  which  it  may  be  invested,  and 
prohibits  Its  investment  In  any  other.  It 
seems  to  us  that  the  Auditor's  contention  Is 
the  correct  one.  While  a  Constitution,  like 
any  other  written  instrument,  Is  entitled 
to  a  construction  in  accordance  with  the  in- 
tent of  its  makers,  its  language,  more  than 
that  of  any  other  written  instrument,  is  to  be 
taken  in  Its  natural  and  popular  sense.  Its 
makers  are  the  people  who  adopt  it.  Its 
language  Is  their  language.  And  when  words, 
phrases,  or  sentences  are  used  which  have 
both  a  technical  and  popular  meaning,  the 
former  must  give  way  to  the  latter,  unless, 
of  course,  the  very  nature  of  the  subject  In- 
dicates, or  the  context  suggests,  that  they 
are  used  in  their  technical  senses.  Giving 
the  language  of  this  section  its  natural  and 
popular  meaning,  it  seems  to  ns  that  it  con- 
tains both  a  prohibition  and  a  limitation. 
It  prohibits  the  loaning  of  the  permanent 
Bchool  fund  to  private  persons  and  corpora- 
tions, and  limits  the  securities  in  which  It 
may  be  Invested  to  the  bonds  of  the  several 
municipalities  therein  enumerated.  It  may 
be  true,  as  the  relator  argnes,  that,  if  the 
last  clause  of  the  sentence  composing  the  sec- 
tion is  to  be  held  to  limit  the  securities  In 
which  the  fund  may  be  invested,  it  contains 
in  Itself  a  prohibition  against  loaning  it  to 
private  persons  or  corDoratlons,  and  the  first 
clause  would  be  rendered  useless.  But  the 
same  argument  can  he  made  against  the  re- 
lator's contentl<m.  If  It  be  true  that  the 
purpose  was  to  prohibit  the  loaning  of  the 
fund  to  prlrate  persons  and  corptxratlons, 
that  purpose  Is  expressed  by  the  first  clause 
ot  the  section,  and  the  latter  la  superfluous. 
No  solution  of  this  difficulty  Is  found,  there- 
fore, in  adopting  this  line  of  reasoning.  The 
truth  is  tliat  the  natural  meaning  of  the  one 
clause  trenches  upon  the  natural  meaning 
of  the  other,  that  the  clauses  are  In  a  certain 
sense  tautological,  and  this  fact  must  be  re- 
cognized while  endeavoring  to  arrive  at  their 
true  meaning.  BecognlKlng  this  fact,  and 
giving  effect  to  the  whole  of  each  clause,  the 
natural  and  obvious  conclusion  is  that  it 
prohibits  the  loaning  of  the  fund  to  private 
persons  and  corporations,  and  limits  the  pub- 
lic securities  in  which  it  may  be  Invested  to 
national,  state,  count}',  municipal,  and  school 
district  bonds. 

But  the  relator  says  that  the  case  of  State 
ex  rel.  School  District  v.  Grimes,  7  Wash. 
270, 34  Pac.  836,  is  contrary  to  this  conclu- 
sion. We  do  not  so  understand  it  While 
the  court  held  In  that  case,  passing  on  this 
section  of  the  Constitution  prior  to  the  amend- 
ment of  1894,  that  the  term  "municipal 
bonds"  as  used  therein  included  school  dis- 
Tict  Ijonds,  it  did  not  deny  that  the  clause 
defining  the  smiritles  In  which  the  perma- 
nent school  fund  might  be  Invested  was  a 


limitation  upon  the  power  to  invest  tiie  fund. 
On  the  contrary,  it  expressly  stated  that  this 
clause  was  a  limitation  upon  that  power, 
confessing  at  the  same  time  that  such  a  con- 
struction rendered  the  special  prohibition  in 
a  measure  useless.  But,  if  this  case  left  the 
question  uncertain  In  that  regard,  it  was  set 
at  rest  by  the  subsequent  case  of  State  ex 
rel.  Hellar  v.  Young,  21  Wash.  391,  68  Pa& 
220.  There  the  question  was  squarely  pre- 
sented whether  the  Legislature  could  author^ 
Ize  the  investment  of  the  permanent  school 
fund  in  public  securities  oth»  than  thoee 
enumerated  in  the  section  of  the  C<mBtltatl(Mi 
now  under  consideration.  It  was  held  that 
it  could  not.  and  that  a  statute  autlwrizing 
its  Investment  in  state  wonants  was  uncon- 
stitutional and  void. 

The  relator  contends,  further,  that,  if  It 
is  held  that  the  Constitution  ' has  limited  the 
securities  In  which  the  permanent  school 
fund  may  be  Invested  to  national,  state,  coun- 
ty, municipal,  and  school  district  bonds,  these 
bonds  are  "municipal  Iwnds,"  within  that 
limitation.  It  is  said  that  the  supplying  of 
water  to  the  inhabitants  of  a  municipality 
for  domestic  and  other  purposes  is  within 
the  general  powers  of  the  municipality,  is  a 
public  purpose,  and  obllgationa  created  tor 
that  purpose  are  of  necessity  public  and 
municipal  obligations,  no  matt^  whether 
the  provisions  made  for  paying  th^  binds 
the  municipality  generally,  or  binds  only 
some  special  fund  created  by  the  munl<4pal- 
Ity  for  that  purpose,  and  that,  when  these 
obligations  take  the  form  of  bonds,  they  are 
of  necessity  municipal  bonds.  But,  if  It  be 
true  at  all  that  bonds  Issued  by  a  municipal- 
ity, which  are  payable  out  of  a  special  fund 
created  for  that  purpose^  are  municipal  bonds, 
it  Is  true  only  In  a  limited  and  qualified 
sense.  They  are  such  merely  because  the 
municipality  'is  instrumental  in  procuring 
tiieir  issuance,  not  because  tliey  omstitute 
obligations  of  the  munldpall^.  The  ques- 
tion before  us,  howere*,  is  much  narrower 
than  this  line  of  reasoning  would  indicate. 
The  question  Is  not  whether  bonds  of  this 
qracial  and  limited  character  may  propariT 
be  called  municipal  bonds,  but  la,  rather, 
are  th^  municipal  bonds,  within  the  meaning 
of  that  term  as  used  in  the  Gonatitutini? 

It  may  aid  our  understanding  of  the  mean- 
ing of  this  section  to  take  a  short  review  of 
the  origin  and  history  of  the  fund  with 
which  it  deals.  Our  permanent  school  fund, 
as  is  well  known,  is  derived  In  its  greater 
part  from  lands  granted  the  state  by  the 
general  government  The  practice  of  re- 
serving and  setting  apart  for  the  use  of  the 
public  schools  certain  portions  of  the  public 
domain  had  Its  origin  in  the  earliest  times. 
By  the  ordinance  of  May  20,  1785,  which 
was  tbe  first  enactment  that  authorized  the 
di9i)osal  by  sale  of  tbe  public  lands  In  the 
Northwest  Territory,  "Lot  No.  16"  in  each 
township  was  reserved  for  the  use  of  schools. 
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Article  8  of  the  onit  nance  of  July  13,  1787, 
declared  that,  "religion,  morality,  and  knowl- 
edge Ijeing  neceesary  to  good  government 
and  the  happiness  of  mankind,  schools  and 
the  means  of  education  shall  forever  be  en- 
couraged" ;  and  by  the  ordinance  of  July  23d 
of  the  same  year  "Lot  No.  16"  in  every 
township  was  granted  for  school  parposes. 
This  policy  became  the  fixed  and  settled  poli- 
cy of  the  government  Immediately  after  the 
adoption  and  ratification  of  the  federal  Con- 
stitution; its  earilest  develc^ment  in  practi- 
cal l^dation  being  found,  perhaps,  in  the 
act  of  April  80,  1802,  the  enabling  act  un- 
der  which  Ohio  was  admitted  as  a  state  into 
the  union.  In  that  act  certain  propoaltlona 
were  offered  by  the  United  States  to  the  peo- 
ple of  the  incipient  state  "for  free  acceptance 
or  rejection";  the  first  of  which  was  "that 
tiw  section,  nnmbo:  slxteoi,  in  every  town- 
ship, and  where  such  section  has  been  sold, 
granted  or  diqmsed  of,  other  lands  equiva- 
lent th»«to,  and  most  contlgnona  to  the 
same,  shall  be  granted  to  the  Inhabitants  of 
such  township,  for  the  use  of  schools."  In 
all  laws  passed  subsequent  to  this  act,  re- 
lating to  the  primary  disposition  of  the  soil, 
section  No.  16  in  every  township  has  been 
reserved  from  sale  for  the  use  of  schools, 
and  In  the  acts  authorizing  the  admission 
of  new  states  Into  the  Union  these  sections 
have  been  granted  to  the  state  for  that  pur- 
pose. The  act  creating  the  territory  of 
■Washington  made  a  like  reservation,  the  re- 
servation however,  Including  section  36  as 
well  as  section  10;  and,  when  the  territory 
was  admitted  as  a  state,  these  sections  were 
granted  It  for  use  of  the  common  schools. 
But  so  solicitous  was  Congress  for  their  pres- 
ervation and  maintenance  that  it  annexed  a 
condition  to  the  grant,  to  the  effect  that  the 
land  so  granted  should  not  be  sold  for  less 
than  $10  per  acre,  and  that  the  proceeds 
thereof,  when  sold,  should  constitute  a  per- 
manent school  fund,  the  interest  only  of 
which  should  be  used  In  support  of  such 
aebools. 

The  framers  of  our  Constitution  carried 
out  the  evident  wishes  of  Congress  In  this 
respect  in  both  letter  and  spirit.  They  not 
only  made  ample  provision  for  the  education 
of  the  children  residing  within  the  state, 
but  were  equally  solicitous  for  the  preser- 
vation of  the  permanent  school  fund.  Ar- 
ticle 9  of  the  Constitution  is  devoted  entirely 
to  the  subject  of  education.  Section  1  of 
that  article  declares  that  it  is  the  paramount 
duty  of  the  state  to  make  ample  provision 
for  the  education  of  all  children  residing 
within  Its  borders,  without  distinction  or  pref- 
erence on  account  of  race,  color,  caste,  or 
sex;  and  section  2,  that  the  Legislature  shall 
provide  for  a  general  and  uniform  system  of 
public  scboola  Sections  provides  that  the 
principal  of  the  common  school  fund  shall  re- 
main permanent  and  Irreducible,  and  section  S, 
that  all  loBses  to  the  fund*  which  shall  be 


occaslMied  by  defalration,-  mismanagement, 
or  fraud  of  the  agent  or  officers  controlling 
or  managing  the  some,  shall  be  audited  by 
the  proper  authorities  of  the  state,  and  that 
the  amount  so  audited  shall  be  a  permanent 
funded  debt  against  the  state  In  favor  oi 
the  fund,  and  shall  not  be  counted  as  a  part 
of  the  Indebtedness  auttxn-lxed  and  limited 
elsewhere  In  the  Gonstltutlou.  Then  follows, 
in  a  subsequent  article  and  section,  the  jno* 
vision  for  Investing  the  fund-— the  i^vlBlcm 
in  question  here. 

In  the  light  of  tbe  care  with  which  this 
fund  has  been  nurtured  and  garnered.  It 
would  seem  tbere  was  no  escaping  the  oon- 
clnslm  that  the  flramws  and  ad<qpters  of 
the  Constitution  intended  to  define  and  fix 
irrevocably  tbe  diaracter  of  tiie  securities 
in  which  the  fund  might  be  invested.  Doubt- 
less they  inhibited  the  loaning  of  the  fund 
I  to  private  pnsons  and  ctwporatlons,  and 
j  selected  only  tbe  securities  of  governmraital 
}  agencies  for  Its  Investmmt,  because  the  lat- 
to*,  having  a  p^petual  existence,  are  able 
I  to  recuperate  and  acquit  themselves  of  their 
.  financial  obligations,  no  matter  how  severe* 
j  ly  th^  may  be  racked  by  panics  and  flnan- 
I  clal  depressions,  while  the  former  have  not 
j  such  recuperative  powers.   The  words  they 
i  used  to  define  the  securities  In  which  the 
I  fund  might  be  Invested  must  therefore  have 
I  had,  in  their  minds,  a  fixed  and  definite 
I  meaning.    By   the  terms   "national,  state, 
county,  municipal,  and  school  district  bonds,** 
they  must  have  meant  instruments  which 
were  then  generally  known  to  be  such ;  instru- 
ments which  the  common  mind  then  under- 
stood to  be  defined  by  those  terms.   This  con- 
clusion does  not,  as  tbe  relator  seems  to  ar- 
gue, confine  the  Investment  of  the  fund  to 
bonds  in  existence  at  the  time  of  the  adop- 
tion of  the  Constitution.    Tbe  terms  used 
do  not  name  particular  instruments,  nor 
were  they  so  Intended,  but  they  do  and  were 
Intended  to  define  Instruments  of  a  certain 
I  kind  and  character.   The  terms  are  deserlp- 
I  tlve,  as  well  as  denominative. 

The  question,  then,  is,  are  bonds  issued 
under  the  direction  of  a  municipality,  pay- 
able solely  out  of  a  special  fund  created  by 
It,  and  for  the  payment  of  which  Its  gen- 
eral credit  is  not  pledged  or  otherwise  bound, 
municipal  bonds,  within  the  meaning  of  that 
term  as  used  In  the  Constitution?  We  an- 
swer unhesitatingly  that  they  are  not.  Bonds 
of  this  character  are  of  comparatively  re- 
cent origin.  At  the  time  of  the  adoption 
of  the  Constitution  they  were  practically 
unknown.  .  No  text  work  on  Municipal  Se- 
curities then  In  existence  contained  a  dis- 
cussion of  them,  and  but  few.  If  any,  courts 
had  then  been  called  on  to  pass  upon  their 
constitutionality.  They  are  the  outgrowth 
of  recent  municipal  exigencies.  Hedged 
In,  as  these  corporations  are,  by  constitu- 
tional limitations  as  to  tbe  amount  of  in- 
dabtedness  tbcy  can  lawfully  Incur,  they  have 
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been  compelled.  In  order  to  procare  flome 
needed  pablte  convenlenceB,  to  resort  to  pledg- 
es  of  fbe  Income  to  be  derived  from  the  con- 
renloicee  when  constructed,  and  even  the 
conrailences  tbemselves,  to  raise  tbe  funds 
necessarr  for  tbeir  construction.  Bat,  not- 
withstanding It  may  be  true  that  It  bas  be- 
come tbe  settled  doctrine  of  the  courts  that 
tbe  Legislature  may  lawfully  authorize  tbe 
issuance  of  such  pledges,  prescribe  tbelr 
form,  and  give  tbem  such  name  as  It  cbooses. 
It  does  not  follow  that  they  are  lawful  inrest- 
ments  for  tbe  permanent  school  fund.  The 
fact;  alon^  that  they  were  unknown  at  the 
time  of  the  adoption  of  the  Constitution, 
precludes  tbe  posslbUltf  of  tbelr  baring  been 
included  in  any  deflnltion  used  In  that  In- 
Btrumoit;  but,  more  than  this,  the  rery 
term  "municipal  bond"  precludee  tbe  idea 
that  bonds  of  tbe  character  above  mentioned 
can  be  bonds  such  as  tbe  Constitution  de- 
scribes. Tbe  term  itself  imports  a  municipal 
debt  or  obligation.  The  common  mind  under- 
stands from  the  fact  that  a  municipal  bond 
la  issued  that  a  munldpal  debt  has  been 
created,  and  that  the  faith  and  credit  of 
tbe  municipality  Issuing  the  bond  is  pledged 
to  its  payment.  Tbe  term,  It  seems  to  us, 
can  admit  of  no  other  definition.  Certainly 
it  cannot  have  been  so  loosely  used  as  to 
include  every  form  of  obligation  that  the  In- 
genuity of  the  Legislature  might  devise  and 
call  "municipal  bonds."  Tet,  If  bonds  pay- 
able out  of  a  special  fund  are  such  simply  be- 
cause a  municipality  1b  instrumental  In  creat- 
ing that  fund,  this  proposition  must  stand  ad- 
mitted: for  there  Is  no  limitation  upon  tbe 
power  of  the  Legislature  to  authorize  the 
creatl(Hi  of  special  funds  by  municipalities, 
nor  is  thare  any  limitation  as  to  the  sourc-e 
from  which  tbe  money  to  create  the  special 
fund  may  be  drawn.  Indeed,  If  bonds  of 
the  character  here  described  are  municipal 
bonds,  there  can  be  no  form  of  obligation, 
either  public  or  private,  in  which  the  Legis- 
lature might  not,  by  the  legerdemain  of  mak- 
ing it  a  municipal  special  fund,  lawfully 
authorize  the  Investment  of  the  permanent 
school  fund.  Sudi  was  not  tbe  intention 
of  tbe  Constitntlon  makers,  and  we  cannot 
80  bold. 

Measured  by  theee  tests,  the  bonds  In 
question  are  clearly  not  municipal  bonds  In 
which  the  board  of  state  land  commisslonens 
are  auUiorlzed  to  Invest  the  permanent  school 
fund.  Not  only  does  the  statute  law  which 
authorizes  their  Issuance  and  the  ordinance 
which  carries  that  authorization  into  execu- 
tion expressly  declare  that  the  bonds  are 
not  obligations  of  the  city  of  Port  Town- 
send,  but  It  is  shown  that,  if  by  any  form 
of  reasoning  they  could  be  held  so  to  be, 
th^  would  be  void  for  want  of  power  on  tbe 
part  of  the  city  to  Incur  such  an  obligation. 
That  municipality  neither  could  nor  did 
pledge  Its  credit  for  their  payment,  and,  as 
we  have  shown,  without  such  pledge  they 
cannot  be  "mimidpal  bonds,"  within  ttna 
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meaning  (rf  that  term  aa  oaed  in  fiie  Oou- 
stltntlon. 

The  application  for  tbe  writ  Is  denied. 

MOUNT,  a  J.,  and  HADLBY,  BUDKIN, 
OBOW,  BOOT,  and  DUNBAB,  33^  concur. 


In  ra  DOLBEBR'S  ESTATE.    (S.  F.  4,38a) 

SCHANDER  v.  GRAY  et  al. 
(Supreme  Court  of  California.  Aug.  24. 1906.) 
Bill  of  Bzcetions — Pboop  mr  Sfupbems 

COUBT, 

On  petition  to  the  Supreme  Court,  under 
Code,  Civ.  Proc.  $  652,  to  prove  exceptions  which 
the  trial  Judxe  refused  to  allow  in  accordance 
with  the  facts,  it  appearing  that  he  did  not  allow 
some  actually  tskm,  and,  while  allowing  others, 
did  not  allow  tbem  In  the  form  proposed  or  )n 
the  form  appearing  in  the  reporters  notes,  a 
bill  of  exceptions  netting  oat  tbe  proceedlnga  as 
they  appear  in  such  notes  will  be  approved. 

Department  1.  Appeal  from  SuplBrlw 
Court,  Sonoma  County;  Emmet  Beawell, 
Judgfc 

In  the  matter  of  the  estate  of  Bertha  M. 
DolbeM,  deceased;  Adolpb  Scbander  being 
aiqpellant,  and  Geo.  D.  Gray  and  others  being 
respondents.  Heard  on  petition  to  prove  ex- 
ceptions. Granted, 

See  81  Pac.  109& 

Campbell,  Metson  Sc  Campbell,  Llppltt  ft 
Llppitt.  and  Thomas  H.  Breeze,  for  anwUa&t. 
Bdmottd  Taniky,  tor  resp<mdent. 

BEATTY,  C.  J.  This  cause  having  been 
referred  to  me  to  take  testimony  in  referenct) 
to  exceptions  alleged  In  the  affidavit  of  peti- 
tioner to  have  been  reserved  by  him,  with 
directions  to  report  to  this  court  the  result 
of  my  proceedings  In  the  premises,  I  her^j 
make  the  following  report: 

The  parties  appeared  before  me,  and  Intro- 
duced a  la^  amount  of  testimony  touching 
the  mattes  alleged  in  said  affidavit.  Most 
of  this  evldmce  was  off«'ed  for  tbe  purpose 
of  showing  that  the  stotements  contained  in 
tbe  bill  of  exceptions  as  settled  by  the  judge 
of  tbe  superior  court,  In  connection  with  the 
exceptions  which  he  allowed,  were  incorrect, 
either  In  the  way  of  omission  or  inclusion 
of  matter  not  proper  to  have  been  omitted 
or  included.  As  to  all  those  matters,  the  rul- 
ings of  this  court  in  construlug  section  6-52 
of  the  Code  of  Civil  Procedure  show  that  tbe 
evidence  was  entirely  inmieterlal.  The  par- 
ties consented  that  some  corrections  should 
be  made  by  the  Judge  of  the  superior  court 
in  the  bill  to  be  finally  certified  by  him  after 
engrossing,  and  but  one  matter  was  left  to  be 
passed  upon  by  me.  On  the  examtoatlon  of 
the  witness  Wllllnm  Carson  a  number  of  ex- 
ceptions were  reserved  by  the  petitlcmer  here- 
in, lu  proposing  his  bill  of  exceptions  the 
petitioner  did  not  state  these  various  rulings, 
objections,  and  exceptions  exactly  as  they  ap- 
pear in  tbe  notes  of  the  official  reporter  of 
the  superior  court,  and  tbe  Judge  did  not  al- 
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tow  liwm  elthar  In  tbe  form  proposed,  or  ex- 
actly In  the  form  In  which  ^es  appear  In  the 
rqwrtor^B  notes,  nor  woe  all  of  the  sereral 
exceptions  actoally  taken  ftUowed.  t  have 
thwefore  decided  to  approve  a  separate  blU 
which  sets  out  these  proceedings  exactly  as 
titer  appear  in  the  reporter's  notes,  In  lieu  ot 
what  appears  In  the  bill  of  e»»ptlons  as  set- 
tled by  the  superior  court  The  parties  to 
the  proceeding  waive  any  rcvort  of  the  testl- 
nwrny  adduced  before  me. 

The  bin  of  exceptions  approved  by  me  Is 
horeto  attached,  and  will  be  certified  in  du- 
plicate upon  tiie  approval  of  this  report: 

The  above  repwt  is  hereby  approved: 
HENSHAW,  J.;  TAN  DTKB^  J.;  McFAR- 
EiAND»  J.;  LOBIOAN,  J. 
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GRANT  St  aL  V.  CORNEOJU  Tax  Oolleetor. 
(Ll  a.  1,881.) 

(Supreme  Court  of  California.  Aug.  28,  1805.) 

1.  Taxation  —  Invalid  SaLks  —  EQtnTABLx 
RELizar— Conditions  PsKonMN'^-TiiNDBB 
OF  Tax. 

Where  It  Is  claimed  that  a  tax  levy  is  in- 
valid in  part,  but  it  is  admitted  that  the  residue 
thereof  is  in  all  respects  valid,  a  property  own- 
er who  seeks  to  enjoin  the  tax  collector  from-ez- 
ecntinff  a  deed  in  pimaanee  of  a  sale  of  the 
Iffiwertr  for  unpaid  taxes  nnst  pay  or  tender 
the  valid  portion  of  the  tax,  in  oraa  to  be  en- 
tlded  to  relief. 

2.  Saue  —  CERTjndATK  —  EvFBCT  A3  Noncx 
— Status  ov  Puschakb. 

A  tax  certificate,  genoine  and  valid  on  its 
face,  imparts  constrQctive  notice  to  a  purchas- 
er of  the  land,  and  charges  him  with  knowledge 
of  the  existence  of  the  lien  and  of  the  nonpay- 
ment of  the  taxes,  and  be  Is  In  no  better  pon> 
tion  than  the  original  owner  with  respect  to  the 
requirement  of  doing  equity  before  be  can  re- 
ceive relief  from  the  8a]&  in  pursuance  of  whldi 
the  certificate  was  iMoed,  on  account  of  lUegal- 
Ity  therein. 

Department  1.  Appeal  from  Superior 
Oourt,  San  Diego  Comity;  N.  H.  Oonklln, 
Judge. 

Action  by  Fannie  C  Grant  and  another 
against  A.  F.  Cornell,  tax  collector  of  the 
county  of  San  Diego.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed. 

Rehearing  denied  September  21,  1905. 

Casslus  Carter,  DIst  Atty.,  for  appellant 
Nutt  &  Shaw,  A.  B.  Nntt;  and  George  B.  P. 
Shaw,  for  respcmdents.' 

SHAW,  J.  This  is  an  appeal  by  the  de- 
fendant from  a  Judgment  In  favor  of  the 
plaintiffs,  and  is  tak&x  upon  the  Judgment 
roll  alone. 

The  complaint  attempts  to  set  forth  a 
cause  of  action  In  equity  to  enjoin  the  de- 
fendant from  executing  to  the  state  of  Cali- 
fornia a  deed  of  certain  lands  belonging  to 
the  plaintiff  Fannie  C  Grant,  in  pursuance 
of  a  certain  sale  thereof  for  taxes  of  the  year 
1S91.  The  basis  of  the  complaint  upon  which 
It  Is  claimed  that  the  deed  should  not  be  exe- 
82Pv-lS 


cnted  Is  that  tbB  assossment  of  Ihe  taxes  for 

the  year  in  question  was  Informal  and  irreg- 
ular, particnlarly  with  respect  to  the  descrip- 
tion of  the  property,  and  that  the  levy  was 
In  part  illegal.  The  property  consisted  of  a 
block  In  Horton's  Addition  to  the  city  of  San 
Diega  The  description  in  the  assessment 
did  not  mention  the  name  of  the  city.  This 
is  the  principal  defect  alleged.  The  other 
irregularities,  aside  from  the  alleged  illegal 
levy,  relate  to  certain  defective  proceedings  for 
the  sale  of  the  property.  There  Is  no  allega- 
tion or  showing  that  the  plaintiffs,  or  elth^ 
of  them,  at  any  time  paid  or  tendered  any 
part  of  the  taxes  for  the  year  In  question. 
The  case  In  this  particular  is  in  all  respects 
similar  to  the  case  of  Couta  v.  Cornell  (L.  A. 
1S24)  82  Paa  194,  decided  by  the  court  In 
banli,  and  it  must  be  decided  upon  the  same 
principles.  It  is  there  held  that  In  a  case 
where  it  Is  not  claimed  that  the  property  Is 
not  liable  for  taxation,  or  that  the  proportion 
of  taxes  for  which  it  la  Justly  chargeable 
has  ever  been  paid,  It  Is  necessary,  in  order 
to  maintain  a  bill  in  equity  against  the  of- 
ficers of  the  state  to  prevent  the  execntion 
of  a  deed  in  pnreuance  of  a  tax  sale,  that  the 
plaintiff  should  show  that  he  tias  paid  or 
tendered  the  amount  of  the  tax  Justly  charge- 
able against  the  land,  according  to  tlie  levy 
l^lly  made  for  the  year  in  question.  It 
is  claimed  that  the  levy  for  the  year  1891 
was  Invalid  as  to  the  road  tax,  and  bond  and 
interest  tax,  composing  part  ot  the  levy. 
It  is  admitted,  however,  that  as  to  the  re- 
maining portion  of  the  levy  it  was  In  all  re- 
spects valid.  In  such  cases  It  Is  necessary 
that  the  party  should  pay  or  t^der  the  valid 
portion  of  the  tax  In  order  to  enable  him  tn 
enter  a  court  of  equity  to  ask  relief  c<mceru» 
ing  the  portion  claimed  to  be  ill^^al  or  In- 
valid. 

The  respondents  make  the  additional  point 
in  tills  case  that  the  plaintiff  Fannie  C.  Grant 
became  the  owner  of  the  proper^  in  October, 
1889,  long  after  the  proceedings  for  the  sale 
took  place,  and  that  ^e  was  an  Innocent  pur- 
chaser for  value,  and  the  court  finds  the  facto 
In  accordance  with  this  claim  so  far  as  ac- 
tual notice  Is  concerned;  but  finds  further 
that  she  had  constructive  notice  of  the  sale 
by  reason  of  the  record  of  the  certificate  In 
the  recOTder^  offlo&  It  Is  Calmed  by  the  re- 
spondents that  this  certificate  did  not  conatl- 
tnto  constructive  notice  because  tlie  assess- 
ment upon  which  It  Is  based  was  void.  The 
authorities  cl1%d,  however,  go  no  farther 
than  to  state  that  a  deed  or  other  Instrument 
which  xxpon  its  face  Is  void,  or  which  is  a 
forgery,  does  not  ccmstltute  constructive  no- 
tice. Oglesby  T.  HolUster.  76  OsL  140,  18 
Pac.  146,  9  Am.  St  Rep.  177;  Hearst  v. 
Egglestone,  S5  CaL  S67;  Hager  v.  Spect 
D2  Gal.  684.  TbS»  cvtlfieate  In  questKsi 
gave  a  correct  description  of  the  property, 
showing  the  name  of  the  town,  and  was 
not  subject  to  the  defects  which,  it  Is  claim- 
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ed,  make  tte  amefunuent  Invalid.  We  doubt 
if  the  purchaser  of  property  can  claim  ttie 
benefit  of  the  doctrine  protecting  innocent 
purchasers,  for  the  purpose  of  evading  any 
duty  or  burden  resting  upon  the  property  for 
the  payment  of  taxes  to  the  state,  in  cases 
where  the  party  Is  seeking  to  restrain  the  of- 
ficers of  the  state  from  proceeding  In  the 
manner  prescribed  by  law  to  enforce  pay- 
ment of  the  taxes.  The  11^  of  the  tax  ex- 
ists by  statute,  and  can  be  discharged  only 
by  payment  (Pol.  Code,  K  8716.  8717),  and 
all  persons  are  required  to  take  notice  of 
that  fact.  But,  however  this  may  be,  the  cer- 
tificate, being  genuine  and  valid  on  its  face, 
Imparted  constructive  notice,  and  chai^^ed 
plalntitTs  with  knowledge  of  the  fact  that  the 
tax  Hen  existed,  and  that  the  taxes  had  not 
been  paid.  It  was  said  In  Conts  v.  Cornell, 
supra,  that,  notwithstanding  the  defective 
and  irregular  proceedings  for  the  enforce- 
ment of  the  lien  and  the  collection,  the  Legis- 
lature could  authorize  a  reassessment  of  the 
pn^rty  and  subsequent  proceedings  for  the 
enforc^ent  thereof.  And  see  San  Diego  v. 
Riverside,  126  Gal.  SOO.  68  Paa  81.  The  tax 
is  a  chaise  upon  the  property  from  the  first 
Monday  in  March  of  the  year  for  which  It 
accrued,  and  the  plaintifTs,  under  the  cir- 
cumstances of  this  case,  occupy  no  posltl<Hi 
different  from  that  of  the  original  owner 
with  respect  to  the  requirement  that  th^ 
must  do  equity  before  th^  can  be  allowed  to 
receive  relief  at  the  hands  of  a  court  of  equity. 
The  demurrer  to  the  complaint  should  have 
been  sustained,  and  the  Judgment  was  there- 
fore erroneous. 

The  Judgment  la  reversed,  and  the  cause 
remanded. 

We  eoncor:  AKGBLLOTTI,  J.;  TAN 
DYKE,  J. 
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GOUTS  T.  OOBNELL.  Tax  Collector.  (L.  A. 

1,524.) 

(Supreme  Coai-t  of  California.  Aug.  23,  1905.) 

1.  Taxation— IixEOAE.  Saus—Belikf— Con- 
ditions—Payment  OF  Tax. 

Pol.  Code,  §  3817,  requires  an  owner  who 
seeks  to  redeem  his  land  from  a  tax  sale  to  pay 
the  original  tax  with  interest,  costs,  and  penal- 
ties. Section  8800  en^ins  the  tax  collector  not 
to  offer  land  for  sale,  where  on  account  of  irreg- 
ular assessment,  or  of  any  other  error,  the  same 
ought  not  to  be  sold.  Section  3650,  subd.  2, 
requires  land  to  be  listed  in  the  assessment 
book  by  some  description  sufficient  to  identify 
It  Held,  that  where  the  original  tax  U  valid 
In  whole  or  in  part,  or  the  amount  datmed  to 
be  due  is  Jastly  due,  except  the  penalties  and 
costs  incnrrcd  by  reason  of  an  illegal  sale,  a 
taxpayer  who  seeks  to  have  the  assessment  and 
sale  and  certificate  glared  invalid,  and  to  en- 
join the  tax  collector  from  issuing  on;  deed  in 
pursuance  thereof,  on  the  ground  of  the  in- 
anfiiclency  of  the  description  contained  In  the 
assessment  to  Identify  the  land,  must  pay  or 
tender  the  amount  of  the  tax  which  Is  Justly 
due  from  him. 
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2.  Same— Obugatioh  to  Pat  Tax— Ikug* 
uub  absb88ubht8. 

There  is  a  legal  as  well  as  moral  obligation 
to  pay,  and  also  a  lien  established  by  law  for 
the  general  annnal  tax,  irrespective  of  the  regu- 
larity of  the  assessment. 

In  Bank.  Appeal  from  Superior  Court, 
San  Diego  County;  E.  S.  Torrance,  Judge. 

Action  by  Cave  J.  Gouts  against  A.  P.  Cor- 
nell, tax  collector  of  San  Diego  county.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Cassius  Garter,  DlsL  Atty.,  and  W.  B.  An- 
drews, Deputy  Dist  Atty.,  for  appellant 
Steams  ft  Sweet,  for  respondent 

SHAW,  J.  The  plaintiff  had  judgment  cm 
a  demurrer  to  the  complaint  and  the  defeod- 

ant  appealed. 

The  object  of  the  action  was  to  obtain  a 
decree  In  equity,  declaring  invalid  certain 
assessments  for  taxes  and  the  sales  and  cer- 
tiflcates  made  thereunder,  enjoining  the  de- 
fendant from  issuing  any  deed  in  pursuance 
thereof,  and  canceling  the  certiflcates  so  1^ 
sued.  The  complaint  is  In  two  counts,  al- 
leging that  the  plalntUt  la  the  owner  of  cer- 
tain land  in  San  Di^o  county,  consisting  of 
parts  of  the  Rancbo  Guajome,  and  that  In 
pursuance  of  the  assessments  claimed  to  be 
invalid  the  d^endant  as  tax  collector  of  the 
county,  is  about  to  Issue  to  the  state  of  Cali- 
fornia deeds  purporting  to  convey  said  land 
to  the  state,  in  pursuance  of  tax  sales  and 
certiflcates  thereof  made  and  issued  for  non- 
payment of  the  taxes  on  one  of  said  tracts 
of  land  for  the  year  1898  and  1899,  respec- 
tively, and  upon  the  otha*  for  the  year  1896. 
The  only  d^ect  or  irregularity  alleged,  and 
the  one  which  it  is  claimed  makes  the  sales 
invalid,  is  that  the  descriptlonB  of  the  lands 
in  the  respective  assessment  rolls  are  uncer- 
tain, and  for  that  reason  void.  The  appel- 
lant, for  the  purposes  of  tiie  case,  emcedSB 
that  the  descriptions  are  insnfilcient  and  un- 
certain, and  that  the  sales  were  thereby  ren- 
dered Invalid,  and  we  therefore  refrain  from 
expressing  any  <4)lnIon  on  the  point 

In  the  consideratian  of  the  case  it  must  be 
assumed  as  true  that  the  land  was  subject  to 
taxation ;  that  the  tax  levies  were  regnlarlr 
made^  and  the  rates  legally  fixed  by  tba  prop- 
er anUiorltles ;  that  the  plalntifTs  land  was 
fairly  and  legally  valned  at  the  snm  stated  In 
the  assessmoit;  and,  consequently,  that  the 
plaintiff's  property  has  -  been  charged  with 
no  more  than  its  fair  and  Juat  pn^Knti<m  of 
the  taxes  levied;  and,  farther,  that  all  tba 
proceedings  for  the  assessment,  collection, 
and  sale  were  regular  and  valid,  except  ttiat 
the  descriptions  of  the  land  In  tlie  assesa- 
meat,  though  correct  as  to  flw  number  of 
acres  assessed,  was  tedmlcally  Inaufllclent  to 
identify  the  land  as  required  by  subdivision 
2,  I  8600,  of  the  Political  Code.  The  plain- 
tiff comes  Into  a  court  of  equity  admitting 
that  he  should  have  paid,  on  acconnt  of  this 
property,  the  exact  sum  oris^lly  charged 
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against  It,  and  that  tlila  waa  no  more  than 
bifl  fair  share  of  tbe  public  burden,  wblCb  be, 
In  common  with  all  other  taxpayers,  must 
bear  for  the  Erupport  of  the  gOTernment  whose 
protection  he  enjoys.  We  think  the  case  thus 
presented  Is  without  equity,  and  that  on  the 
familiar  principle  that  be  who  seeks  equity 
must  do  equity,  the  plaintiff  should  be  denied 
the  equitable  relief  which  he  demands.  The 
obligation  to  pay  his  just  prcqwrtlon  of  the 
taxes  legally  levied  Is  one  of  tbe  highest  civ- 
ic duties  of  the  dtlzeu  to  the  state.  The 
plaintiff  admits  that  be  has  not  been  sub- 
jected to  a  greater  proportional  charge  than 
other  citizens  hare  paid,  and  he  practically 
asks  exemption  from  any  charge  ou  tbe  tech- 
nical ground  that  one  of  the  public  officers 
engaged  in  the  duty  of  assessing  the  property 
has  imperfectly  described  the  property  upon 
wbicb  his  portion  of  tbe  burden  should  be 
imposed.  He  claims  that  this  Just  charge 
has  become,  because  of  an  imperfect  descrip- 
tion, an  injurious  and  oppressive  cloud  upon 
bla  title  to  the  land,  wblcb  a  court  of  equity 
should  remove.  The  principle  Justly  appli- 
cable to  the  case  is  thus  tersely  stated  In 
Bsterbrook  v.  O'Brien,  98  Cal.  674, 33  Fac.  705 : 
"So  long  as  the  moral  obligation  to  pay  any 
portion  of  the  tax  exists,  a  court  of  equity 
will  not  lend  its  aid  to  prevent  a  cloud  upon 
tbe  title,  but  will  leave  the  party  to  his  remedy 
at  law."  Similar  views  have  been  expressed 
and  enforced  by  this  court  In  Weber  v.  San 
Frandsco,  1  Oal.  437 ;  Hlbernla  S.  &  It.  Soc. 
T.  Ordway,  38  Cal.  682;  San  Jose  Oas  Go. 
T.  January,  57  Cal,  614 ;  County  v.  Ballerlno, 
99  Cal.  697,  32  Paa  631,  34  Pac  329 ;  Quint 
T.  Hoffman.  103  Cal.  BOS,  37  Pac.  514;  Pa- 
cific P.  I.  Co.  v.  Dalton,  119  Cal.  606,  51  Pac. 
1072;  ElUs  V.  Wltmer,  134  Cal.  253,  66  Pac. 
801:  and  Hellman  t.  Shoulters,  114  Cal.  141, 
44  Pac  915,  45  Pac  1057.  If  the  description 
of  the  land  bad  been  sufficient,  the  plaintiff, 
in  otda  to  redeem  bis  land  from  tbe  tax 
•ale^  would  be  compelled  to  pay  the  original 
tax.  and  also  interest,  costs,  and  penalties, 
amounting  to  more  than  the  original  sum. 
FoL  Code,  3817.  Tbe  original  tax  was  not 
onjiiBt,  and  if  we  concede  that  tbe  defect- 
Ito  descrlptlonB  were  so  material  aa  to  mak« 
OiB  sales  void,  tlut  conseqnently,  under  the 
prorislmta  of  section  3806,  Pol.  Cod^  tbe 
tax  Gtrilecbw  staonld  not  have  offered  tbe 
lands  for  sale,  and  bence  tbat  the  penalties 
and  coats  are  nnjust,  the  plaintiff  cannot 
aik  to  have  the  sales  canceled,  nor  the  as- 
■easmenta  set  aside^  unless  be  shows  that  be 
has  paid  or  c^ers  to  pay  the  amount,  which 
(MC  right  he  ought  to  pay. 

The  an>llcation  of  this  mle  Is  not  confin- 
ed to  cases  where  the  relief  demanded  Is 
confined  to  the  mjolnlng  of  the  collection  of 
a  tax,  as  dlstingnlshed  from  suits  to  obtain 
an  injunction  against  the  issuance  of  a  deed, 
or  a  decree  removing  a  cloud,  or  some  other 
equitable  r^iet  in  regard  to  tbe  proceedings 
taken  to  enforce  collectloiL  The  rule  la  ap- 


plied tiecanae  of  the  broad  principle  that  equi- 
ty Is  peculiarly  a  forum  of  conscience,  and 
it  will  not  give  relief  which  will  enable  a 
party  to  escape  paymoit  of  all  of  a  sum  of 
money,  when  it  can  perceive  that  In  Justice 
he  should  pay  a  part,  unless  he  is  ready  to 
pay,  and  accompanies  his  demand  with  an 
offer  to  pay,  the  part  wblcb  la  Just  The 
particular  kind  of  equitable  relief  applied  for 
is  ImmaterlaL  Weber  v.  San  Francisco, 
supra ;  Hlbernla  S.  &  L.  S.  v.  Ordway,  supra. 
Nor  can  the  rale  be  limited  to  cases  whore  It 
appears  that  only  a  part  of  the  original  tax 
is  Jast  If  the  entire  tax  or  charge  shonld 
justly  be  paid,  tbe  complainant  would  have 
no  standing  at  all  in  equity,  and  he  is  allowed 
relief  In  any  case  solely  because  be  offers 
to  pay  all  that  is  Just  Besides,  this  case 
does  not  present  the  question;  for,  by  the 
forms  of  law,  the  plalntififs  lands  are  now 
chargeable,  by  reason  of  the  added  penalties, 
with  more  than  twice  the  amount  of  the  orig- 
inal tax,  and  it  is  strictly  a  case  where  part 
of  the  charge  sought  to  be  evaded  Is  Just  and 
part  unjust  The  fact  that  the  assessment 
is  Imperfect  as  to  the  description  does  not  in 
view  of  the  circumstances  here  appearli^, 
destroy  tbe  moral  obligation  to  pay  the  tax. 
The  moral  obligation  to  pay  the  amount  just- 
ly chargeable  as  taxes  Is  as  great  wh^e  the 
defect  arises  from  an  imperfect  description 
of  property  as  where  it  Is  caused  by  a  vain- 
atlon  fraudulently  made  excessive,  as  In  Pa- 
cific P.  I.  G.  Co.  V.  Dalton,  supra,  and  County 
V.  Ballerlno,  supra,  or  by  a  higher  levy  than 
the  board  had  power  to  make,  as  In  Quint 
V.  Hoffman,  supra,  or  by  a  levy  Improperly 
made,  or  a  street  assessmrat  upon  an  Hie* 
gaily  enhanced  value,  as  In  Esterbrook  v. 
O'Brien,  supra,  in  each  of  which  cases  the 
rule  here  invoked  was  applied.  Similar  and 
much  stronger  applications  of  the  rule  are 
found  In  National  Bank  v.  Kimball,  1^  U.  S. 
733.  26  L.  Ed.  469;  Huntington  v.  Palmer, 
(C.  C.)  8  Fed.  449,  T  Sawy.  358;  State  B.  B. 
Tax  Cases,  92  U.  S.  616,  28  L.  Ed.  663;  and 
Hunt  V.  Easterday,  10  Neb.  165,  4  N.  W.  052. 

Furthermore,  In  the  case  of  a  general  an- 
nual tax,  such  as  that  here  involved,  there  is 
an  obligation  to  pay,  in  a  sense  legal  as  well 
as  moral,  and  also  a  Hen  therefw,  each  estoh* 
Ushed  law,  Irref^tectlve  of  the  regularity 
of  the  assessment  There  can  be  no  doubt 
that  the  Legislature  could  authorise  an  amend 
ment  of  the  assessment,  so  as  to  make  It  cor- 
rectly describe  the  land,  and,  if  that  were 
done,  the  payment  of  the  tax  ahready  levied 
conid  be  enfOTced.  An  Instance  of  the  ex- 
ercise of  this  power  Is  shown  by  the  act  of 
March  28,  1893  (St  1893.  p.  200,  C  207).  In 
regard  to  sudi  general  taxes  this  court  has 
said:  "The  assessment  do^  not  create  the 
lien.  It  la  merely  one  of  the  steps  for  its 
enforcement  •  •  •  The  Hen  for  the  taxes 
Justly  leviable  upon  property,  •  *  •  at- 
taches on  the  first  Monday  of  March  In  each 
year,  and  the  obllgatlw  to  pay  necessarily 
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aecmes  at  the  Bame  Ume,  It  not  earlier." 
San  Diego  t.  Riverside,  125  Cal.  600,  58  Pac. 
81.  The  payment,  It  Is  said,  la  not  due  until 
a  legal  assessment  is  made ;  but  when  that  Is 
done  there  is  no  new  obligation  created,  but 
a  mere  st^  toward  the  enforcement  of  the 
original  one.  Id.  It  follows  that  there  Is 
a  valid  existing  obligation  upon  the  plaintiff 
to  pay  the  tax,  and  one  capable  of  raforce- 
ment  at  law.  Therefore  the  argnm^t  that 
the  rnle  of  equity  here  invoked  by  defendant 
cannot  be  applied,  unless  there  is  an  enforce- 
able obligation  on  the  plaintiff  to  pay,  falls 
to  the  ground.  There  are  some  expressions 
In  the  opinion  of  Oommissloner  Smith  in  the 
recent  case  of  Palomares  Land  Co.  t.  County 
of  Lob  Angeles,  80  Pac.  931,  which,  if  consid- 
ered apart  from  the  context  and  the  question 
there  involved,  seem  to  state  positively  that 
until  a  valid  assessment  Is  made  there  ex- 
ists no  obligation,  legal  or  moral,  to  pay  the 
tax  levied;  but  the  court  Is  there  speaking 
of  the  right  of  the  state  to  Impose  on  the  tax- 
payer  an  additional  penalty  for  a  failure  to 
pay  the  tax  when  due,  and  the  word  "obli- 
gation" is  obviouBly  used  in  reference  to  a 
perfected  and  matured  obligation,  one  of 
which  Immediate  payment  is  due.  What  Is 
meant  Is  that  until  an  assessment  is  made 
there  la  no  such  obligation  of  immediate  pay- 
ment as  would  justify  punishment  for  a  fail- 
ure to  perform  within  the  time  prescribed. 
The  doctrine  of  that  case  is  not  inconalatent 
with  the  views  here  expressed. 

The  respondent  has  not  made  any  argu- 
meat  The  appellant  calls  our  attention  to 
the  case  of  Grant  v.  Cornell  (L.  A.  1381)  82 
Pac.  193,  now  pending  in  department  1,  Involv- 
Ipg  the  qaestions  here  discussed,  In  which 
the  respondent  has  filed  a  brief  In  answer 
to  the  points  made  by  the  appellant  in  this 
caae,  and  upon  the  consideration  of  this  case 
(re  have  availed  ourselves  of  the  argument  of 
the  reepondent  in  that  case,  so  far  as  appli- 
cable. For  the  reasons  here  given,  the  de- 
murrer to  the  complaint  should  bave  been 
Bostained. 

The  judgment  Is  rerersed. 

We  concur:  BEATTY,  C.  J.;  ANGEL- 
LOTTI,  J.;  VAN  DYKE,  J.;  HENSHAW, 
LORIGAN,  J. 


147  Cal.  M6 

PEOPLE  V.  WARNER.   (Cr.  1.208.) 
(Supremfl  Court  of  California.  Aug.  17,  190S.) 

1.  Cbihinal  Law  —  Commitment  b?  Maqib* 
TRATE— Effect— Cube  of  Ebboks. 

Where  a  charge  has  been  examined  by  a 
magUlrate,  and  the  evidence  has  been  taken, 
aad  the  examination  warrants  holding  accused 
to  answer,  imperfections  in  the  complaint  are 
cured,  and  the  commitment  is  l^aL 

2.  Same— Pbesumptions. 

It  will  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  proceedings  lead- 
ing np  to  a  commitment  by  a  magistrate  were 
regularly  conducted. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  |  728.1 


3.  JUBT— CoUPRSnCT  07  JmOBSr-PSOTKBTT 
QUALIFICATTON. 

Under  Code  Cly.  Pro&  t|  198,  100.  da* 
daring  a  person  not  assessed  on  the  laat  assess- 
ment roll  of  the  cooaty  incompetent  to  act  as 
a  juror,  a  juror  who  was  not  asaessed  on  the 
assessment  roll  was  Incompetent,  although  he 
waa  en  heir  of  a  decedent  whose  iestate  had 
real  property  assessed  against  it,  where  it  did 
not  appear  that  any  of  such  property  belonged 
to  the  juror,  or  would  become  his  upon  final 
settlement  of  the  estate. 

[Ed.  Note. — For  caseB  in  point,  see  ToL  81. 
Cent  Dig.  Jury,  U  255-257.] 

4.  SaMB— MUTOAJt,  OHAtMNdBS— AlXOWANCS 

— ^Absencs  of  Pbbjudicb. 

Accused  is  not  prejudiced  by  the  excuse  of 
a  Juror  whom  he  has  challenged,  although  the 
prosecution  has  concurred  in  the  challenge. 

[Ed.  Note. — ^For  cases  In  point,  see  voL  Vi, 
dent  Dig.  Crhnlaal  Law,  »  8114-8116.] 

6.  Samb— Pbejuuicx  aoainbt  Death  Pbnai.- 

■  TT. 

In  homi<Hde,  a  juror  who  was  not  wUUng 

to  find  a  verdict  of  guilty  on  circumstantial  evi- 
dence, if  the  effect  thereof  would  be  punish- 
ment by  death,  was  properly  excused. 

[Ed.  Note. — For  cases  In  polnL  see  vol.  SL 
Cimt  Dig.  Jury,  S  487.] 

6.  Saub— Bias  or  Pbejudice. 

Under  Pen.  Code.  S  1076,  declaring  that  no 
person  shall  be  dlBqualffied  as  a  juror  by  reasmi 
of  having  fwmed  or  expressed  an  opinion  found- 
ed on  public  rumor,  statonents  in  the  public 
journals,  or  common  notoriety,  provided  It  ap- 
pears to  the  court  that  he  will,  notwlthstandiug 
such  opinion,  act  Impartially  and  fairly,  jnnnst 
who  stated  in  effect  that  the  fact  that  defendant 
had  been  held  to  answer  would  raise  a  presump- 
tion against  him  in  their  minds,  were  not  dis* 
qualified,  where  they  stated,  further,  that  tb^ 
knew  nothing  about  the  tacts  except  what  tbey 
had  read  in  the  papers,  had  formed  no  oplnicai 
regarding  the  merits,  did  not  know  defendant, 
had  no  bias  or  prejudice  regarding  the  case, 
could  try  tho  case  fairly  and  impartially,  and 
could  give  to  defendant  tlw  boiefit  of  any 
reasonable  doubt. 

[Ed.  Note.— For  cases  in  point  see  vol.  81. 
Cent  Dig  Jury.  H  461-463.] 

7.  Sake  —  BxAinnATioN  ow  Jubobs  — Ques- 
tions AS  TO  TiBTlHOHT. 

While  a  juror  may  be  asked  If  he  will 
consider  all  the  evidence  fairly  and  impartially, 
and  give  to  each  part  of  it  such  weight  as  he 
deems  it  entitled  ta  It  is  improper  to  ask  him 
whether,  ]f  accused  should  himself  testify  on 
some  material  point  and  his  testimony  was 
reasonable  and  not  eontradieted,  be  would  give 
it  weight 

[Bd.  Mote^For  cases  In  point,  see  vcd.  31, 
Cent  Dig.  Jury,  »  668-582.] 

8l  GannifAi.  Law  —  Tbiai.— Abotticeht  or 
Counsel — Absence  of  Predjudice. 

Pen.  Code,  3  1258,  declares  that  on  hearing 
an  appeal  the  court  must  give  judgment  without 
regard  to  technical  errors  or  d^ects,  or  to 
exceptions  which  do  not  atEtoct  the  substantial 
rights  of  the  parties.  In  homldde^  the  district 
attorney  in  closing  commented  on  the  testimony 
of  a  certain  witness  as  to  statements  made  to 
her  by  defendant  and  stated  that  she  was  not 
contradicted,  and  that  no  witness  had  testified 
that  defendant  did  not  make  the  statements  to 
lier.  Defendant's  counsel  excepted  on  the 
ground  that  "there  were  but  two  persons  present 
at  the  conversation,"  but  did  not  request  the 
court  to  disregard  the  comment,  nor  request  the 
district  attorney  to  withdraw  the  same,  and 
nothing  further  wss  done.  Held,  that  there  was 
no  such  improprie^  in  the  oomments  ot  the 
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dlvtrtct  attonuj,  or  pnjndlee  to  defendant  «a 
to  neceBsitate  a  rerexsal. 

EEd.  Noter— For  caaes  In  wAnt,  lee  vid.  lO* 
Cent.  Dls.  Criminal  Iaw,  I  SiZt.} 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Barbara  Connty ;  3-  W.  Taseart,  Judge. 

Walter  Warner  was  convicted  of  murder 
In  tbe  flrat  degree,  and  appeals.  Alflrmed. 

Rehearing  denied  September  14,  1905. 

H.  C.  Booth  and  &  SL  Crow,  for  appellant 
n.  S.  W^rt).  Att7'  GoLt  for  tbe  People. 

VAN  DZEE,  J.  Defendant  wom  accused  bj 
the  district  attorney  of  Santa  Barbara  county 
by  Information  of  the  crime  of  murder.  He 
was  tried  and  convicted  of  murder  in  the 
first  degree,  and  sentenced  to  death.  The 
evidence  shows  that  about  midnight  on  Jime 
10,  1804,  at  the  house  of  Lizzie  O'Brien,  in 
Santa  Barbara,  one  Harla  Tamayo  was  call- 
ed to  the  door  by  defendant,  who  demanded 
money  of  her,  and,  it  being  refused,  he  shot 
her  dead.  The  appeal  is  taken  from  the 
Judgment  upon  a  bill  of  exertions.  On  be- 
half of  the  appellant  the  following  points 
are  made:  (1)  Error  In  the  refusal  of  the 
court  to  set  aside  the  information ;  (2)  error 
committed  during  the  impanelment  of  tbe 
Jory ;  (3)  error  In  the  admission  and  rejec- 
tion of  testimony ;  (4)  misconduct  of  the  dis- 
trict attorney  in  his  closing  argument 

3.  The  main  ground  that  seems  to  have 
been  relied  upon  In  support  of  the  motion 
to  set  aside  the  information  was  that  there 
was  nothing  to  show  the  year  In  whicb  the 
crime  was  committed,  or  that  the  testimony 
before  the  committing  magistrate  was  re- 
duced to  writing  under  his  direction,  and 
that  the  transcript  of  the  proceedings  be- 
fore tbe  committing  magistrate  was  filed  with 
the  clerk  of  the  superior  court,  t(^ether 
with  the  ctmiplaint,  subpoenas,  and  warrant, 
without  any  other  verification  than  the 
signature  of  one  Houry  A.  Dewing,  without 
any  evidence  showing  who  Henry  A.  Dewing 
was.  It  is  stated  In  the  bill  of  exceptions 
that  Joseph  J.  Price  was  at  all  times  men- 
tioned a  justice  of  the  peace  in  the  Second 
township  of  Santa  Barbara  county,  CaL  Tbe 
complaint  In  this  case  was  signed  and  sworn 
to  by  Nat  Stewart  before  said  Price  as  Jus- 
tice of  the  peace  of  said  township,  charging 
the  defendant  with  the  crime  of  murder, 
upon  which  complaint  a  warrant  was  proper- 
ly issued  and  returned  on  June  10, 1904,  with 
the  defendant,  by  the  officer  who  made  the 
arrest,  to  the  Justice  of  the  peace  issuing  It 
The  examination  that  followed,  as  shown  by 
the  bill  of  exceptions,  Indicates  that  the  ex- 
amination was  conducted  according  to  the 
forms  of  the  law,  by  questions  and  answers, 
and  there  seems  to  be  no  question  as  to  the 
Jurisdiction  of  the  committing  magistrate  in 
the  premises,  nor  as  to  the  form  of  the  com- 
mitment by  said  magistrate  which  followed 
the  examination.  It  is  not  contended  that 
tbe  stenographic  reporter  was  not  apiwlnted 
by  the  court,  but  it  is  urged  that  it  does 
Cal.Rep.  81-84  P.— 6 


1  not  appear  from  the  transcript  that  he  was  so 
appointed.  Thwe  la,  however,  nothing  to 
show  that  tbe  defendant  was  deprived  of  any 
substantial  right  When  a  charge  has  been 
examined  by  a  magistrate,  and  the  evidence 
taken,  and  the  examination  warrants  ao 
order  holding  the  defendant  to  answer,  the 
imperfections  of  the  complaint  are  cured,  and 
the  commitment  is  le^.  People  r.  Gole^  12T 
Cal  645,  &9  Pac.  984.  In  the  late  case  of 
People  T.  Lee  Look,  143  Gal.  216,  76  Pa& 
1028,  in  considering  the  point  made  by  appel- 
lant in  support  of  hla  motion  to  set  aside  the 
InfMmatlon  on  various  grounds  antecedent 
to  the  commitmeat  by  the  examining  magis- 
trate, this  court  said:  "Tbe  object  of  the 
stetnte  in  providing  for  the  issuance  of  a 
warrant  of  arrest  Is  that  the  defradant 
may  appear  before  a  committing  magistrate; 
and  when  he  is  once  there,  and  an  exam* 
ination  of  tbe  case  Is  had  In  pursuance 
of  the  terms  of  the  irtatnte,  and  the  defend- 
ant  Is  held  to  answer,  a  foundation  la 
laid  for  the  filing  of  an  Information  hy 
the  district  attorney.  The  regularity  f>f 
the  proceeding  by  information  did  not,  there- 
fore, depend  in  any  manner  upon  the  affidavit 
on  which  the  warrant  of  arrest  was  Issued, 
and  had  no  connection  with  lt"--Teferrlng  to 
tbe  case  of  People  v.  Velarde,  69  CaL  467. 
And,  continuing:  "If  there  be  anything  ia- 
consist^t  with  these  views  in  the  two  de- 
partment cases  of  People  v.  Christian,  101 
Cal.  471,  85  Pac,  1048,  and  People  v.  Howard, 
Ul  CaL  666,  44  Paa  342,  cited  by  appellant, 
they  must  be  considered,  so  far  as  they  are 
thus  Inconsistent  as  overruled  by  the  othen 
cases  above  dted"— citing  several  cases. 
The  [H^Bumptlons  are  that  the  proceedings 
leading  up  to  the  commitment  of  the  defend- 
ant by  the  magistrate  were  regularly  conduc- 
ted, and  it  Is  necessary,  therefwe,  for  the 
appellant  to  produce  some  showing  to  the 
c(mtrary,  which  has  not  been  done  In  this 
case. 

2.  It  Is  claimed  certain  errors  occurred  dur- 
ing the  Impanelment  of  the  Jury.  On  tbe 
examination  of  Jvaor  A.  O.  Greeuwell,  In  re- 
ply to  the  district  attorney  as  to  whether  be 
was  on  the  assessment  roll  of  the  county,  be 
answered,  "No,  sir."  He  was  asked  by  tbe 
court  whether  he  was  on  the  last  assessment 
roU  for  property  in  his  own  name,  and 
he  said,  "No;  It  is  in  the  estete."  And  In 
answer  to  the  defendant's  attorney  he  said  he 
was  one  of  the  heirs  of  W.  A.  Greeuwell,  de- 
ceased, and  that  the  estate  has  real  property 
in  tbe  county  on  the  assessment  roll  He 
stated  again  that  he  had  no  properly  assessed 
In  bis  own  name,  whereupon  the  court  grant- 
ed the  challenge  of  the  district  attorney  and 
excused  tbe  Juror.  "A  person  is  competent 
to  act  as  a  Juror,  If  he  be  *  •  *  (4>a!»- 
sessed  on  the  last  assessment  roll  of  tbe  county 
or  city  and  county  on  property  belonging  to 
him.  A  person  Is  not  competent  who  Is  not 
soaseessed."  Code  Civ.  Proc.  88  198,199.  This 
U  not  like  the  case  of  People  v.  Owens,  133 
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Gal.  487, 56  Pac.  2B1,  cited  by  appellant  The 
challenge  to  the  Jnror  in  that  case  was  baaed 
npou  the  evidence  that  the  property  of  a  firm 
of  tf-blch  he  was  a  member  was  upon  the  as- 
sessment roll  in  the  name  of  the  firm.  The 
Interest  of  each  member  of  the  copartnership 
extends  to  every  portion  of  his  property  (Civ. 
Code,  i  2402),  and  the  facts  of  that  case  met 
the  requirements  of  the  Code.  Here  it  does 
not  appear  that  any  proper^  of  the  W.  A. 
Greenwell  estate  that  was  upon  the  assess- 
ment roll  of  that  county  belonged  to  the  joror 
In  question,  or  that  be  would,  upon  the  final 
settlement  of  the  estate,  become  the  owner  of 
any  of  said  property.  We  think  there  was 
no  error  in  the  court  ezcusiug  Mr.  Greenwell 
from  acting  as  a  juror  in  the  case. 

The  examination  of  Daniel  Maloney  does 
not  show  a  state  of  mind  Indicating  any  bias 
in  any  degree,  and  the  same  Is  true  of  the  ex- 
amination of  Grant  Dewlaney,  and  the  court 
did  not  err  In  refusing  to  excuse  them  on  mo- 
tion of  the  defendant  And  the  examination 
of  juror  Hart  shows  him  to  be  without  bias 
which  would  prevent  him  from  giving  the  de- 
fendant a  fair  and  impartial  trial  on  the  evi- 
dence in  the  case,  and  the  same  may  be  said 
with  reference  to  jurors  Bates  and  Haynes. 

The  juror  C.  L.  Donohoe  was  challenged  by 
both  the  defendant  and  prosecution,  and  the 
court  remarked :  "It  seems  that  both  parties 
have  challenged  this  juror  on  the  same 
grounds.  I  think  the  challenge  Is  sufficient" 
It  is  difficult  to  see  how  the  defendant  can  be 
prejudiced  where  the  juror  against  whom  he 
makes  an  objection  is  excused  by  the  court 
although  the  prosecution  may  have  concurred 
in  the  challenge. 

There  was  no  error  in  excusing  juror  Eddy 
ca  motion  of  the  prosecution,  on  the  ground 
Hiat  he  was  not  willing  to  find  a  verdict  of 
guilty,  if  the  effect  would  be  punishment  by 
death,  on  circumstantial  evidence.  Under 
the  evidence  such  a  verdict  might  be  required 
in  this  case,  as  appears  was  go  found.  There 
was  no  error,  therefore.  In  excusing  the 
Juror. 

In  reference  to  the  allied  disqualifications 
of  Jurors  Burt  More,  James  P,  Donahue,  W. 
"W.  Dunn,  and  W.  C.  Smith,  they  all  brought 
themselves  within  the  provisions  of  the  Code, 
which  declares  that  "no  person  shall  be  dis- 
qualified as  a  juror  by  reason  of  having  form- 
ed or  expressed  an  opinion  in  the  matters  or 
cause  to  be  submitted  to  such  jury,  founded 
upon  public  rumor,  statements  In  the  public 
journals,  or  common  notoriety;  provided  it 
appears  to  the  court  upon  his  declaration, 
under  oath  or  otherwise,  that  he  can  and 
will,  notwithstanding  such  an  opinion,  act 
Impartially  and  fairly  upon  the  matters  to 
be  submitted  to  him."  Pen.  Code,  1070. 
The  following  Is  a  sample  of  the  examination 
of  the  Jurors  in  question  touching  their  quali- 
fications: After  stating  that  he  had  read  In 
the  paper  of  the  examination  and  commit- 
ment he  was  asked  by  defendant's  attorney: 
"And  does  the  fact  that  the  defendant  has 


been  held  to  answer  by  a  justice  of  the  peace 
raise  any  presumption  of  guilt  in  your  mind? 
A.  Why,  I  think  so.  I  presume  he  would  not 
have  been  held,  unices  there  was  some  evi- 
dence against  htm,  or  any  other  defendant 
Q.  The  fact  that  the  defendant  is  held,  that 
Is  to  some  extent  to  throw  the  burden  npon 
the  defendant  to  show  that  the  justice  was 
in  error  when  he  held  him?  A.  Well,  they 
don't  nsnally  hold  a  man  unless  there  la  some 
evidence  against  him.  I  believe,  If  there 
was  no  evidence  at  all  against  him,  I  think 
he  would  have  been  discharged,  not  him  in 
particular,  but  any  person  so  held.  Q. 
That  is  an  opinion  of  yours  in  regard  to 
criminal  cases?  A.  Yes;  I  think  It  is  a 
presumption  that  there  mast  have  been  some 
evidence,  or  the  officers  would  not  have  ar- 
rested hlin  and  the  magistrate  would  not 
have  held  falm.  Q,  When  a  defendant 
comes  to  the  superior  court  from  the  justice's 
court  that  is  to  your  mind  a  presumption 
that  there  is  some  evidence  against  him?  A 
I  take  it  for  granted  that  the  officers  of  the 
law  must  have  held  him  for  some  reason,  or 
else  they  were  Incompetent — one  or  the 
other.  It  does  not  bias  or  prejudice  me  in 
the  least  so  far  as  the  guilt  or  innocence  of 
the  defendant  is  concerned,  any  more  than 
the  ofiScers  would  not  have  arrested  or  the 
magistrate  have  held  him,  if  there  was  not 
some  evidence  connecting  him  with  the 
crime."  After  the  defendant  had  challenged 
the  juror,  npon  an  examination  by  the  dis- 
trict attorney,  the  following  occurred:  "Q. 
Do  yon  know  anything  about  the  facts  of 
this  case?  A.  Nothing  but  what  I  read  in 
the  paper.  Q.  Have  you  formed  any  opinion 
regarding  the  merits  of  the  case?  A.  No;  I 
can't  say  that  I  have.  Q.  Do  you  know  the 
defendant?  A.  I  do  not.  Q.  Ever  seen  him 
before?  A.  No;  not  to  know  him.  Q.  Have 
you  any  bias  or  prejudice  regarding  the 
case?  A.  Not  at  all.  Q.  If  you  were  accep- 
ted and  sworn  as  a  Juror,  can  you  try  the 
case  fairly  and  impartially?  A.  I  think  I 
can.  Q.  And  give  to  this  defendant  the  ben- 
efit of  any  reasonable  doubt?  A.  Yes,  sir." 
On  the  oral  argument  of  defendant's  counsel, 
In  support  of  this  point  as  to  the  disqualifica- 
tion of  the  jurors,  he  was  asked  by  a  member 
of  the  court  how  he  could  get  an  Intelligent 
jury,  if  the  rule  he  contended  for  was 
adopted,  and  he  answered;  "I  think  the 
whole  tendency  of  our  law  Is  to  deprive 
the  prosecution  of  an  Intelligent  Jury. 
That  Is  my  candid  belief  on  it  but  we  claim 
the  decisions  support  our  contention  In  this 
respect"  We  do  not  agree  with  counsel  that 
a  fair  construction  of  the  law  as  It  exists 
would  lend  to  the  absurdity  suggested,  and 
we  think  that  the  jurymen  In  question,  not- 
withstanding what  they  had  read  in  the 
papers  with  reference  to  the  motter,  showed 
themselves  to  l)e  entirely  qualified  to  act 
and  give  the  defendnut  a  fair  and  impartial 
trial.  Pen.  Code,  S  1070. 
In  the  examination  of  several  of  the 
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Jnron,  after  eadi  had  stated  tbat  be  would 
consider  the  teBtimony  of  the  defendant,  If 
given,  and  would  not  reiJect  it  simply  because 
he  waa  the  defendant  the  court  rtfuaed  to 
allow  the  following  questiim :  "If  llie  defend- 
ant should  himself  testify  on  some  material 
poin^  and  his  testimony  was  reasonable, 
not  (xmtradicted,  and  not  impeached,  would 
you  glTe  it  weight?"  The  question  was 
clearly  incompetent,  and  the  ruling  was 
correct  A  junw  may  be  ashed  if  he  wUl 
cmsldOT  all  the  testimony  and  evidence  fair- 
ly and  impartially,  and  give  to  ea<^  part  of 
it  such  weight  as.  In  his  best  Judgment  nn^ 
der  all  the  drcumstancea  of  the  case,  he 
deems  it  entitled  to.  It  is  his  duty  to  do 
this.  But  It  is  highly  impn^ier,  under  ai^ 
drcomstanceSr  to  ask  him,  as  this  question 
In  ^eet  does,  to  promise  in  adTanoe  to  give 
weight  to  any  particular  part  of  the  testi- 
mony either  for  ta  against  the  defaidant. 

&  We  have  examined  the  record  with  ref- 
erence to  the  admission  and  rejection  of  tes- 
tiaumy  during  the  progress  of  the  trial,  and 
can  see  no  error  or  irregularity  which 
could  have  tended  to  the  prejudice  of  tin  de- 
fendant, or  prevent  him  from  having  a  fair 
and  impartial  trial. 

4.  In  the  cloBliqc  aigummt  the  district  at- 
tom^  stated  as  follows  to  the  jury:  "An- 
other  fact  In  the  case,  gentlemen,  is  tbat  the 
revolver  had  hem  recently  cleaned.  His 
statement  waa  true  that  it  waa  clean.  An 
ecaminatlon  made  of  it  immediately  aftw  it 
was  taken  from  him  showed  that  it  had  re- 
ccntly  been  fired  twice.  Now  those  are  facts. 
Arkley'a  testimony  sustains  the  testimony 
as  to  that  fact  Hr.  Btewart^s  tosthnony 
shows  that  it  is  tme.  This  revolver,  which 
we  have  produced  here,  is  the  weapon  which 
was  taken  from  him,  is  the  weapon  he  had 
there  tbat  ni^t,  the  only  weapon  connected 
with  blm,  and  It  had  been  fired  twice.  Now 
let  US  look  at  the  testimony  of  Mrs.  Bltchle, 
which  counsel  speaks  so  much  about — her 
testimony  that  the  defendant  told  her  that 
the  revolvw  was  dean;  he  told  her  tbat  at 
night  Her  husband  testified  to  that  and 
the  defendant  told  her  that  tbe  next  morning, 
when  he  took  out  the  revolver  and  opened  it 
and  told  ho-  it  was  dean.  Why  should  he 
take  out  his  revolver  and  tell  her  tbat?  He 
did  It  He  took  It  out,  and  In  connection 
wlfli  that  it  was  very  natural  for  him  to  say 
what  he  had  done.  He  had  shot  a  woman. 
She  asked  him  why  he  cleaned  it  Be  clean- 
ed it  so  the  ofQcerE^  if  they  saw  1^  wouldn't 
mistrust  anything.  Was  not  that  reasonable? 
Will  yon,  gentlsnen  of  the  jury,  as  reason- 
able men,  question  the  testimony  of  that 
little  woman  as  to  those  statements?  She  Is 
not  contradicted.  No  witneBs  has  been  call- 
ed to  testify  that  the  defendant  didn't  tell 
her  that"  At  this  defendant's  counsd 
exceed  to  that  ranark  of  the  Strict  attor- 
ney, M  the  ground  that  it  is  shown  by  the 
testimony  that  there  were  bat  two  persons 
l^reaent  at  the  oonvwsatlon.  The  court  iras 


not  requested  to  fnsbnet  the  fury  to  dl»> 
regard  the  comment  nor  was  the  district 
att<nn«y  requested  to  withdraw  the  sara^ 
and  nothing  further  was  doae.  For  tba 
protection  at  the  Innocent  who  may  be 
accused  of  crime,  the  law  very  properly 
has  prescribed  certain  rules  of  practice  In 
the  trial  of  ,the  accused,  which  are  to  be 
obsored  as  well  in  the  case  of  tbe  guilty  as  of 
the  innocoit  In  carrying  out  these  humane 
and  wise  provisions  of  the  law,  it  becomes 
the  duty  of  the  cour^  however,  not  to  allow 
tbe  Olds  of  justice  to  be  defeated  by  any  re- 
fined technicalities.  In  this  connection 
something  must  be  allowed  to  tiie  zeal  of 
counsd  on  dther  side  in  discussing  the  casa 
b^bra  the  jury,  and  we  cannot  see  that  the 
commoits  of  the  district  attorney  on  tbe  tes- 
timony of  this  case  transcended  the  bounds 
of  propriety,  or  had  a  tendency  to  prejudice 
the  defendant  Pec^Ie  v.  Kelly  (dedded 
Jan.  30,  1905:  Or.  No.  I486)  79  Fa&  84& 
The  Code  declares:  "After  hearing  the  appeal, 
ttie  court  must  give  Judgment  without  re- 
gard to  technical  wrors  or  defects,  or  to 
exceptions  which  do  not  aCFect  tiie  substantial 
rights  of  the  parties.'*  Pen.  Code^  |  lasS. 
The  judgment  appealed  fn»n  is  aflSnned. 

We  concur:  SHAW,  J.;  ANOfilXOTTI, 
X;  McFABLAND,  J.;  LOBIGAN.  J.;  HEN- 
SHAW,  J. 
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BALLERINO  V.  BALLBRINO.  (L.  A.  1.345.) 
(Supreme  Court  of  California.  Aug.  15,  1905.) 

COHTKAXTTa— SeBVIOBS  IK  ViOUIIOH  OJt  IiA.W. 
— ^^ICPKNBATION. 

Under  Pen.  Code,  |  816;  declaring  any  p»> 
son  who  knowingly  lets  an  apartment  or  tene- 
ment for  purposes  of  jffostitution  guilty  of  a 
misdemeanor,  aervicea  rendered  by  a  tenant  in 
common  lo  letting  the  common  premises  from 
day  to  day  to  lewd  vtHnen  for  purposes  ot 
prostitution,  and  eoUectin|[  the  roits,  cannot  be 
made  the  basis  of  a.  claim  for  compensation 
against  the  a>-tenant. 

[Ed.  Note.— For  casSs  ia^oKt,  see  voL  11, 
Cent  Dig.  Contracts,  U  «81-^83.] 

Department  2.  Appeal  from  Superior  Court; 
Los  Angeles  County;  Luclen  Shaw,  Judge. 

Action  by  Maria  A.  Ballerino  against  Bar- 
tolo  Ballerina  From  tbe  Judgment  rendered, 
defendant  appeals  Affirmed. 

UcNutt  A  Hannui,  tm  ai^)ellant  James 
Burdett  fbr  resptmdent: 

LORIOAN,  J.  This  action  was  to  obtain  ■ 
partltl(ni  of  c«tain  lands  owned  by  the  par- 
ties as  tenants  in  common.  During  the  pend- 
ency of  the  suit  uid  untU  final  partition 
should  be  had,  it  was  agreed  between  them 
that  plalatifl  idurald  collect  and  receive  the 
ruite  fraa  certain  bustoesa  buildings  la 
tbe  dty  of  Los  Angeles,  and  the  defemtant 
the  rente  ftom  certain  tenemento  therein, 
both  to  render  accounte  to  eadi  other 
from  time  to  time  of  their  receipts  and 
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dUbnnwfDeBtB  fn  the  care  and 
Dtiugameiit  of  tbe  property.  Wben  the  time 
for  final  partition  arrived,  tbe  partiM  being 
unable  to  agree  among  tbemadTea  aa  to  tbe 
■ettlement  of  their  acconnti,  tbe  matter  waa 
anbmltted  to  tbe  court  for  determination. 
Tbe  acconnt  of  plaintiff  flbowed  a  balance 
of  11,002.37  In  ber  bands,  and  the  account 
of  defendant  showed  a  balance  In  hla  bands 
of  $342.68,  The  rents  collected  by  defendant 
aggregated  a  large  amonnt,  which,  save  thia 
balance,  had  been  properly  disbursed  for  tbe 
benefit  of  tbe  Loa  Angeles  city  property  and 
other  property  owned  by  the  parties  as  ten- 
ants in  common.  In  settling  his  accounts 
defendant  claimed  a  compensation  tor  bis 
services  In  tbe  care  of  the  tenement  prop- 
erty and  collection  of  the  rents  thereof  of 
$1E0  per  month,  which,  for  the  period  claim* 
ed,  wonid  amount  to  |1,725.  The  evidence 
abowed  that  tbe  tenements  of  which  be  had 
charge — some  20  or  30 — were  let  from  day  to 
day  to  women  for  tmporary  occupancy,  and 
tbe  rents  thereof  were  collected  by  bim  dally ; 
tbat  said  tenements  were  let  and  used  by  lewd 
women  for  purposes  of  prostitution,  of  which 
defendant  was  at  all  times  aware,  and  to 
which  be  consented;  that,  in  order  to  collect 
such  rents,  it  was  neoeasary  tbat  the  defend- 
ant abonid  be  present  on  the  premises  during 
tbe  day  and  a  considerable  portion  of  the 
night  The  court  refused  to  allow  him  any 
compensation,  Iioldlng  that  he  was  not  enti- 
tled thereto,  for  tbe  reason  tbat  the  purposes 
for  which  tbe  said  tenements  were  let  by  him 
were  Illegal  and  immoral.  Thereupon  the 
court  adjudged  tbat  the  account  between 
plaintiff  and  defendant  should  be  balanced, 
and  that  neither  should  recover  from  the  oth- 
er, and  from  that  portion  of  tbe  Judgment 
flie  defendant  prosecntes  this  appeal. 

The  refusal  of  the  cotut  to  allow  tbe  de- 
fendant any  compenaatioa  for  hla  serrlcea 
In  the  care  of  tbe  property  under  bis  control 
and  the  collection  of  Its  rents  was  clearly 
right  Tbe  only  care  he  gave  it  was  to  see 
tbat  It  was  let  for  tbe  purposes  of  prostitu- 
tion, and  tbat  tbe  rents  due  from  Its  Inmates 
were  dally  paid.  It  la  declared  by  aection 
816  of  the  Penal  (3ode  that  any  person  who 
lets  any  apartment  or  tenement,  knowing 
Ibat  It  la  to  be  used  for  the  purposes  of  pros- 
titution, la  guilty  ot  a  misdemeanor.  The 
■ervioea  for  wbldi  tt»  defendant  aaked  tbe 
otnirt  to  award  blm  compmsatlon  consisted 
to  derotlnc  the  premises  undw  bis  control  to 
persistent  Tiolattona  of  tba  penal  law.  His 
conduct  in  tbat  r^rd  was  criminal,  contrary 
to  the  prorlslons  of  tbe  Penal  Ciode,  and 
against  good  morals.  It  Is  a  familiar  rule  of 
law,  whicb  needs  no  citation  of  authorities 
to  support  it,  that  one  will  not  be  afforded 
the  aid  of  either  a  court  of  law  or  equity  to 
obtain  compensation  for  services  rendered  in 
doing  what  the  law  expressly  i>robibits  him 
from  doing.  Aid  will  never  be  given  by  any 
(.■ourt  to  a  person  who  bases  bis  cause  of  ac- 


tion or  claim  open  Illegal  or  Inmoral  acta 
w  cnaaet  Tbe  csoetal  and  com^wbcnalTC 
rnla  iqKm  tUa  aabject  aupiMirUin  tbe  refnaal 
of  the  snp^or  court  to  allow  tbe  defendant 
any  compensation  la  atated  by  tbiB  court  In 
Chateau  t.  Blngia.  U4  CaL  98,  45  Pa&  1010b 
83  L.  B.  A.  750,  55  Am.  St  Bep.  68. 
TtM  Judgment  qvpealed  tram  la  afltamed. 

We  concur:  McFABIiAXD,  J.;  HBN- 
8HAW,  J. 
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WADLEIGH  et  sL  t.  PHELPS.  (Sac  1.1S>.) 
(Supreme  Court  of  Gallfomia.  Aug.  16,  1905.) 

1.  VxnuE— Chahoe— Dnunn— TxKi  or  Ap- 
plication. 
A  demand  for  a  diange  of  venae  on  the 
ground  that  tbe  county  of  soit  is  not  tbe  county 
of  defendant's  residence  must  be  made  at  the 
time  ot  defendant's  first  awearance,  either  by 
answer  or  demurrer,  and  a  fsilure  to  make  tbe 
same  until  after  appearance  and  demurrer  ia 
a  waiver  of  the  ri^bt  to  a  change. 

[Ed.  Note.— For  cases  In  point;  asa  ToL  4& 
Gent  Dig.  Venue,  H  94-99.] 

2L  Appeu. — Chakob  or  Yxmn — Buum  oar 

LOWEB  COUBI — CONOLUarrENEBS. 

The  rulinc  of  the  lower  conrt  denylu  a 
motion  for  a  change  of  venue  on  tbe  ground  of 
convenience  ot  witnesses  cannot  be  revetsod 
where  all  the  facts  urged  by  tbe  applicant  in 
itupport  ot  the  motion  are  denied  by  counter 
affidavits  of  his  opponent. 

[Ed.  Note.— For  cases  In  pofait  see  ToL  8» 
Cent  Dig.  Appeal  and  Error,  {  3S30.] 

8.  Saice — Onncnoira — Waivbb. 

An  objection  that  an  affidavit  in  opposition 
to  a  motion  for  a  change  of  venue  Is  not  prop* 
erly  verified  most  be  made  In  tbe  court  below, 
lum.  If  not  so  made,  will  not  be  considered  on 
appeal. 

4.  Ventje— Chanob— AjiTOAvrrs  —  VmncA- 

TION — SumciENCT. 

A  verification  of  an  affidavit  In  opposition 
to  a  motion  for  change  of  venae,  stating  tbat 
affiant  "being  first  duly  sworn,  deposes  and  says, 
that  he  Is  personally  familiar  with  the  matter 
Htated  In  tbe  foregoing  affidavit  and  that  anch 
affidavit  is  true,"  signed  by  aifiant,  and  duly 
sworn  to  bef<^  a  notary  public,  Is  soAdeBt 

[Ed.  Note.— -For  cases  In  point,  see  toL  48, 
Gent  Dig.  Vena^  1 112.] 

Department  1.  Appeal  from  Suporior  Oour^ 
Nevada  County;  F.  T.  Nllon,  Ji^Iga 

Actlcm  by  W.  I.  Wadlelgfa  and  otbwa 
against  Josephine  A.  Pbelpa,  aa  ezecutrtz 
Timothy  Guy  Phelps.  From  an  order  doiy- 
lug  a  motion  for  a  cbange  of  veama,  defendant 
appeala.  Afflnned. 

Rehearing  denied  September  14,  1905. 

George  F.  Witter,  Jr.  (D.  M.  Delmas,  of 
counsel),  for  appellant  O.  W.  Gross,  for  re- 
apondenta. 

SHAW  J.  This  la  an  appeal  from  an  oz^ 
der  denying  the  def^idanfs  motion  for  a 
cbange  of  place  of  trial  from  Nevada  county 
to  San  Mateo  county.  Tbe  action  was  begun 
In  Nevada  county,  and  the  motion  was  made 
upon  two  grounds :  First  that  Nevada  county 
was  not  the  proper  county  for  the  trial,  be- 
cause of  the  t&ct  that  tbe  defwdant  resided 
in  the  county  of  San  Mateo;  second,  that 
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tbe  f<Hireiilence  of  witnesses  would  be  pro- 
moted b7  a  change  of  the  place  of  trial  to 
San  Mateo  county. 

1.  With  reference  to  the  first  sn>nnd.  the 
motiou  waa  pn^rl^  denied  because  of  the 
fftct  that  It  waa  made  too  lat&  The  original 
complaint  was  filed  February  8,  1902.  A 
demnrrer  thereto  was  filed  and  served  March 
29,  1902.  On  May  7th  an  amended  complaint 
was  filed,  and  on  May  29th  a  demurrer  there- 
to was  filed.  On  June  9th  there  was  a  sub- 
■tltntlon  of  attorneys  for  the  defendant 
Varioos  mottons  were  made  thereafter,  bnt 
no  demand,  notice,  or  affidavit  for  a  change 
of  place  of  trial  was  made  nnttl  Angnst  14, 
1902:  Where  a  party  claims  the  right  to  a 
diange  of  place  of  trial  upon  the  ground  that 
the  coimty  In  which  the  action  1b  begun  Is 
not  the  county  of  his  residence,  and  falls  to 
make  the  demand  for  a  change  nntll  after 
he  has  appeared  and  demurred,  be  thereby 
waives  his  right.  Such  demand  and  appli- 
cation must  be  made  at  the  time  of  his  first 
appearance,  either  by  answer  or  demurrer. 
Cook  V.  Pendergast,  61  Cal.  72, 

2.  With  respect  to  the  second  ground  of 
fbe  motion,  it  Is  sufficient  to  say  that  the 
counter  affidavit  filed  on  behalf  of  the  plain- 
tiffs sufficiently  controverted  all  the  facts 
relating  to  the  convenience  of  witnesses, 
and  was  sufficient  to  Justly  the  court  below 
In  concluding  that  the  convenience  of  witness- 
es would  not  be  promoted  by  the  propobed 
change^  Under  these  clrcumstanctis  this  court 
cannot  reverse  the  ruling  of  the  court  below. 

The  defendant's  contention  that  the  conn* 
ter  aflBdavit  filed  on  behalf  of  the  plaintUte 
Is  not  properly  verified  la  untenable  tm  two 
reasons:  First  because  the  record  shows 
'ttiat  the  affidavit  was  read  and  considered 
liy  the  court  below,  and  that  no  objection  to 
tbB  fmm  of  ^  Tcriflcatlon  thereof  was  mads 
to  that  court;  second,  because  as  matter 
at  law.  the  veriflcatton  Is  snffident  Where 
It  Is  claimed  that  an  affidavit  ofl^^d  In  op* 
position  to  a  motion  Is  not  properly  verified, 
the  objection  dwnld  be  made  In  the  court  be- 
low. This  Is  obvious  firom  the  gener^  prin- 
ciple that  a  technical  objection,  which  can 
be  removed  If  seasonably  made,  win  not  be 
eonsidered  vhwe  It  is  not  made  when  It  could 
be  obviated,  but  Is  reserved  until  the  pro- 
ceedings have  passed  to  a  stage  when  the  d^ 
feet  cannot  be  remedied.  The  affidavit  to 
question  was  made  by  0.  W.  Gross,  and  the 
Terlfication,  anitting  certain  porti<ms  thereof 
Bot  material  to  the  qnestbm.  was  as  follows ; 
'V.  W.  OoBs  being  first  duly  sworn,  deposes 
and  says  that  he  is  personally  familiar  with 
the  mattors  stated  In  the  foregoing  affidavit 
and  thst  said  affidavit  Is  true."  This  state- 
ment was  Btgned  hy  him,  and  was  duly  sworn 
to  b^re  a  notary  public  Ohls  Is  a  sufficient 
■verlflcatlM  of  the  facts  stated  In  the  affidavit 

The  order  is  affirmed. 

We  concon    ANGKLLOTTI,  J.;  VAN 

Dnm  J. 


ROBERTS  et  al.  v.  SUPBRIOB  CXtURT  OF 
CITY  AN1>  COUNTY  OF  SAN  FRAN- 
CISCO ct  aL  (S.  r.  4,208.) 

(Sapreme  Court  of  California.  Aug.  28,  190K.> 

BUKITIOHS— OmOKBS    HlMOTAl— JPBnW)IO- 

Tion. 

The  charter  of  the  and  oonn^  <tf  8a» 
Francisco  does  not  vest  In  the  major  of  aald 
city  and  county  exclosive  jurlBdlction  to  renravo 
election  comoussionem  <tt  the  dtj  and  cooa^ 
for  willful,  nnlawful,  and  COTmpt  misconduct  fas 
office^  bat  the  suppler  court  sJso  has  Jnrisdi^ 
tloo  to  remove  such  commissioners  en  the  ao- 
cuBBtloii  of  the  grud  Jury. 

In  Bank.  Original  petition  by  Robert  W. 
Roberts  and  others  for  a  writ  of  prohibition 
against  the  superior  court  of  the  dty  and 
county  of  San  Francisco  and  William  P.  Law^ 
lor.  Judge  thereoL  Writ  dsnied,  and  proceed- 
ing dismissed. 

Thomas  V.  Cator  and  Hiram  W.  Johnsoiv 
for  petitioners.  I>wis  F.  Bylngton,  Wright 
&  Wright,  and  John  A.  Hosmer,  for  resftona- 
ents. 

McFARLAND,  J.  This  Is  an  original  peti- 
tion in  this  court  for  a  writ  of  prohlbltiooL 
An  alternative  writ  was  Issued,  and  upon  the 
return  thereof  the  petition  was  heard  and 
submitted.  The  petitioners  are  election  com- 
missioners of  the  dty  and  county  of  San 
Francisco,  and  there  Is  pending  In  the  court 
of  respondents  an  accusation  by  the  grand 
Jury  charging  them  with  wlllfal,  unlawfo^ 
and  corrupt  misconduct  as  such  commission^ 
ers,  and  asking  for  their  removal  firom  their 
said  offices.  It  la  averred  that  reqrandeot* 
are  about  to  bear,  try,  and  determine  said  ae- 
cusatl<Hi.  and  the  purpose  of  this  proceedingr 
la  to  prohibit  them  from  so  doing  and  from 
taking  any  fnrthn  action  therein.  The 
wliole  point  of  the  petition  Is  that  the  re- 
spondents have  no  Jurisdiction  to  consider 
said  application,  because  the  exclusive  jwwer 
of  removing  petitioners  from  their  offices  !• 
vested  by  the  charter  of  the  dty  and  county 
of  San  Francisco  In  the  mayor  of  said  city 
and  county.  But  this  point  was  directly  de- 
termined against  the  contention  of  petitioners 
by  the  recent  case  of  0(Mey  t.  Bui>erlor 
Court  of  Sacramento  County  (Sac,  Mo.  1,860> 
82  Pa&  TO,  in  which  the  opinion  was  filed 
August  10^  1006.  The  grounds  presented  in 
the  case  at  bar  for  the  writ  of  prohlbltton 
are,  to  say  the  least;  no  stronger  than  those 
presented  by  tiie  petitioner  In  the  Coffey 
Case.  It  would  be  useless  to  repeat  here  the- 
views  oqureased  In  the  opinion  delivered  1» 
that  case;  and  for  the  reaaou  therdn  stated 
the  prayer  of  ttie  petitioners  In  the  ease  at 
bar  for  a  final  writ  Is  denied,  and  ttte  j/n^ 
ceeding  is  dismissed. 

We  concur :  BEATTT,  C.  J. ;  VAN  DYKE^ 
J,i  LOaiGAN.  J.;  BENSHAW,  j; 
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PRYOR  et  ftl.  T.  WINTEB.  (Sac.  1,187.) 
(Supreme  Court  of  Califoriiia.  Aag.  22,  190S.) 

1.  Wills— CkiNSTBUcnoN— Estates  Cbkat- 

KD— RHKAINDEIt  INTEUST. 

Where  a  hiisbanci  and  father  devised  his 
real  property  to  his  surviving  wife  "for  and  dui^ 
lug  the  term  of  her  natural  life,"  provided  that 
she  should  not  marry  again,  and  further  willed 
that  after  her  death  the  property  should  go  to 
the  children  who  should  then  be  alive,  and,  in 
case  of  their  death  without  issue,  then  to  his 
own  brothers  and  sisters,  the  undivided  half  of 
community  property  belonging  to  the  husband 
and  wife  at  the  former's  death  went  to  the  wife 
in  fee  as  survivor  of  the  community,  and  the 
other  undivid^  half  wmt  to  her  for  life,  she 
not  marrying  again,  with  remaiikder  to  the 
children  who  suirlrea  her  death. 

2.  LiMITATfOHS  —  CONBTBDCTION  OF  StATUTB. 

All  Statutory  provisions  on  the  subject  of 
limitations  are  to  be  considered  in  determining 
Whether  an  action  Is  barred,  and  are  to  be  con- 
strued in  view  of  the  presumption  that  legisla- 
tors are  acquainted  with  well-settled  princi- 
ples of  law  and  legislate  with  reference  thereto. 

[Bd.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions.  H  13,  14.] 

3.  EiJCCTUEivT— Who  Mat  Bbino — ^Pbbsoits 
Not  Entitled  xo  Possesbioh— RmcaiNftu- 

Code  CiT.  Proc.  {  1452,  provldins  that  the 
belra  or  devisees  may  maintain  an  action  for 
the  recovery-  of  real  estate  against  any  one  ex- 
cept the  administrator,  means  only  those  heirs 
and  devisees  who  have  a  present  right  of  pos- 
session and  a  present  cause  of  action  as  against 
every  one  except  the  administrator,  and  has  no 
application  to  a  remainderman,  although  he  may 
have  acquired  bis  estate  through  a  devise. 

4.  Rbuainders  — Action  AoAinsr  Bbuair- 

,  DEBMEK— LIUITATIONS. 

Code  Civ.  Proc.  §  312,  declares  that  civil 
actions  can  only  be  commenced  within  the  pre- 
scribed period  sfter  the  cause  of  action  shall 
have  accrued."  Section  SIS  provides  that  no 
action  for  the  recovery  real  prc^Mrt7,  or  the 
possession  thereof,  can  be  muntained  unless 
plaintiff  or  his  predecessor  was  seised  or  pos- 
aessed  of  the  prop^ty  in  qaestion  within  five 
years  l>efore  tbti  commencement  of  the  action, 
field  that,  since  a  mnainderman  has  no  right 
of  possession  and  consequently  no  cause  of 
action  touching  the  possession  until  the  death 
of  the  life  tenant,  the  flve-year  period  of  limi- 
tations  does  not  run  against  him  during  the  life 
of  the  life  tenant. 

[Ed.  Note. — For  cases  in  poinL  see  vol.  33, 
Cent  Dig.  limitation  of  Actions,  |  231 ;  vol.  42, 
Cnt.  Dig.  Konaindets,  {  16.] 

9.  mobtqaosa  —  fobbclositbe  —  effect  on 
Pabauouht  Title. 

Where  a  widow  to  whom  land  was  left  for 
life,  with  remainder  to  her  children,  mortgaged 
the  land,  the  title  of  the  children  was  not  sub- 
ject to  the  mortgage,  and  their  rights  to  the 
property  were  not  affected  by  a  foreclosure  of 
the  mortgage,  although  they  were  made  de> 
fendants  to  the  foredosure  suit 

5.  JuDQusNTS—RjES  Judicata— Pebsons  Con- 
cluded. 

Civ.  Code,  i  741,  declares  that  no  future 
interest  can  be  defeated  or  barred  by  any  alien- 
ation or  other  act  of  the  owner  of  the  inter- 
mediate or  particular  interest  An  administra- 
tor Of  the  estate  of  a  decedent  who  had  devised 
a  remainder  interest  in  property  to  plaintiffs, 
prosecuted  an  action  of  ejectment  to  recover 
possession  of  such  property.  Judgment  wnn 
rendered  for  defendant  In  the  action.  Seid, 
that  sneh  jadgment  wa«  not  Mnding  ob  the  re- 
maindermen In  a  subsequent  suit  to  quiet  title 
Instituted  iij  than  against  the  same  defendant 
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Department  2.  Appeal  from  Superior 
Court  Tehama  County;  E.  A.  DaTte,  Jadge. 

Action  by  Flora  C.  Pryor  and  anotber 
against  Mary  Winter,  From  a  part  of  the 
judgment  rendered,  and  from  an  order  deny- 
ing a  new  trial,  plaintiffs  appeal.  Reversed. 

Rehearing  doiled  September  21.  1906. 

J.  J.  Wells  and  Earll  H.  Webb,  for  app^ 
lants.   H.  P.  Andrews,  for  respondent 

McFARLAND.  J.  The  plaintiffs  are  the 
children  of  John  B.  Church,  deceased,  and 
they  brought  this  action  to  quiet  their  title 
to  undivided  Interests  in  certain  lots  of  land 
In  the  town  of  Red  Bluff,  in  Tehama  county. 
Including  the  undivided  half  of  a  lot  describ- 
ed as  lot  22  In  block  12.  The  court  below, 
sitting  without  a  Jury,  gave  judgment  to 
plaintiffs  for  the  other  property  InTolved. 
but  held  that  plaintiffs  are  not  the  owners  of 
or  entitled  to  the  possession  of  any  part  of 
lot  22,  and  that  defendant  Is  the  owner  of 
all  of  said  last-mentioned  lot  1^  adverse 
possession,  and  rendered  judgment  according- 
ly. Prom  that  part  of  the  judgment  which 
decrees  that  defendant  Is  the  sole  owner  of 
the  whole  of  lot  22.  and  from  an  order  deny- 
ing their  motion  for  a  new  trial,  plalntUEs 
appeal. 

The  said  John  E.  Church,  father  of  plain- 
tiffs, died  testate  on  January  13,  1S86.  At 
that  time  lot  22  was  the  community  property 
of  the  deceased  and  his  wife,  Elizabeth 
Church.  By  bis  will  he  devised  all  his  real 
property  to  his  surviving  wife,  Elizabeth, 
"for  and  during  the  term  of  her  natural  life," 
provided  that  she  should  not  marry  again ; 
and  It  Is  provided  by  the  will  that  after  her 
death  the  proi>erty  should  go  to  all  of  bis 
children  who  should  be  then  alive,  share 
and  share  alike  as  tenants  in  conunon.  and 
in  case  of  their  death  without  Issue  then  to 
go  to  his  brothers  and  sisters,  and  it  was  to 
go  In  the  same  way  upon  her  marriage.  The 
wife  was  made  executrix  and  acted  as  such 
until  her  death.  She  did  not  marry  again, 
and  at  her  death,  which  occurred  on  the  22d 
day  of  December,  189S,  the  children,  plain- 
tiffs herein,  were  both  alive.  Therefore  the 
references  In  the  will  to  the  contingencies  of 
her  marriage  and  of  the  death  of  the  children 
without  issue  are  of  no  consequence,  except; 
perhaps,  as  touching  upon  the  argument  by 
counsel  whether  the  remainder  to  plalntUte 
was  vested  or  contingent;  and  under  our 
views  of  the  case  that  question  Is  Immaterial. 
Therefore  the  undivided  half  of  lot  22  went 
to  the  widow  in  fee  as  survivor  of  the  com- 
munity; and  under  the  will  she  took  a  life 
Interest  In  the  other  half,  with  the  remain- 
der of  that  half  to  plaintiffs.  The  only  qae» 
tlon  in  the  case,  therefore.  Is  whether  the 
plaintiffs'  right  as  remaindermen  to  the  un- 
divided half  of  the  lot  was  barred  the 
statute  of  limitations. 

Defendant's  claim  under  the  statute  of 
limitations  rests  upon  these  facts:  In 
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March,  1894,  the  sarrlTlns  wife,  SUzabeth, 
in  her  Individual  capacity,  executed  two 
mortgages  on  property  Including  lot  22— one 
to  the  defendant  herein  to  secure  a  loan  of 
$2,500,  and  the  other  to  the  husband  of  de- 
fendant to  secure  a  like  amount.  After- 
wards the  defendant  became  the  owner  of 
both  the  mortgages,  and  brought  an  action  to 
foreclose  them.  Sbe  made  the  plaintiffs  he^re- 
in  defendants  In  the  foreclosure  suit,  upon 
the  allegation  that  they  claimed  some  in- 
terest in  the  pr<^>er^  which  was  subject  to 
the  mortgages;  and  plaintiffs  h^etai,  de- 
fendants ther^  made  default  Afterwards 
she  obtained  a  decree  of  foreclosure,  and  pur- 
chased the  property  at  the  foreclosure  sale^ 
and  obtained  a  commissioner's  deed.  On 
March  30,  1893,  she  dispossessed  the  execu- 
trix  and  entered  upon  the  said  lot  22,  and 
since  then  has  held  possession  of  the  same, 
claiming  to  have  held  it  adversely  to  the 
whole  world.  When  the  present  action  was 
commenced  the  defendant  had  been  thus  In 
possession  of  the  lot  in  contest  for  more 
flian  five  years  from  the  time  of  her  first  en- 
tiy ;  but  this  actltm  was  brought  within  lees 
flian  Are  years  after  the  death  of  Kllzabeth, 
tbB  Iff*  tenant  Under  the  above  flicts  the 
actton  was  not  barred;  for  the  cause  of  ac- 
tiiHi  did  not  accrue  until  after  the  death  of 
the  UfS  tenant,  and  It  was  brought  within 
fbe  statutory  po-lod  of  limitation  after  it 
bad  thus  accrued.  Before  that  time  the 
I^lntUfs  had  no  right  of  possession  of  the 
lot  and  had  no  cause  of  action  touching  such 
possession.  It  has  been  universally  held 
that  the  estate  of  a  remainderman  Is  distinct 
trom  that  of  a  tenant  of  a  preceding  particu- 
lar estate  and  cannot  be  in  any  way  affected 
by  any  act  of  the  particular  tenant  or  his 
grantee:  The  rule  is  stated  by  Chief  Jtu- 
tlce  Kent  in  Jackson  v.  Schoonmaker,  4 
Johns.  402,  as  follows:  "Neither  a  descent 
cast  nor  the  statute  of  limitations  will  affect 
a  right  If  a  particular  estate  existed  at  the 
time  of  the  disseisin,  or  when  the  adverse 
possession  began,  because  a  right  of  entry  in 
the  remainderman  cannot  exist  during  the 
existence  of  the  particular  estate ;  aud  tbe 
laches  of  a  tenant  for  life  will  not  affect  the 
pajrty  entitled.  An  entry  to  avoid  the  stat- 
ute must  be  an  entry  for  the  purpose  of  tak- 
ing possession,  and  such  an  entry  cannot  be 
made  during  the  existence  of  the  life  estate 
[citing  cases]."  And  in  Tledeman  on  Real 
Pn^rty,  par.  400,  It  is  said:  "Tbe  tenant 
cannot  do  anything  to  defeat  a  vested  re- 
mainder. A  disseisin  of  the  tenant  affects 
the  remainder  in  no  manner.  Nor  can  the 
possession  of  tbe  tenaut  be  deemed  advra^e 
to  the  remainderman,  either  for  the  purpose 
of  preventing  the  latter  from  conveying  his 
into'est  or  with  a  view  to  defeat  it  under 
the  statute  of  limitations,  unless  the  posses- 
sion be  continued  after  tbe  termination  of 
the  particular  estate.  The  statute  of  limits* 


tions  does  not  b^n  to  run  nntil  the  remain- 
der takes  effect  in  possession."  The  (Station 
of  further  authorities  to  the  point  is  unnec- 
essary. The  principle  Is  elementary,  and  we 
have  beoi  referxel  to  no  cases  holding  other- 
wise. 

The  conclusion  of  the  lower  court  seems 
to  have  been  arrived  at  by  the  process  of 
looking  only  at  section  818,  Code  Civ.  Proa, 
and  considering  nothing  else.  Tliat  section 
provides  that  no  action  for  the  recovery  of 
real  property  or  the  possession  thereof  can 
be  maintained,  unless  the  plaintiff  or  bis 
predecessor  was  seised  or  possessed  Of  tbe 
property  in  question  within  five  years  before 
the  commencement  of  the  action.  But  all  the 
law  on  a  wide  subject  like  that  of  limitation 
of  actions  is  not  to  be  found  in  one  section. 
All  the  statutory  provisions  on  the  subject 
are  to  be  considered,  and  they  are  to  be  con- 
strued in  view  of  the  presumption  that  the 
legislators  are  acquainted  with  well-settled 
principles  of  law  and  legislate  with  reference 
theretov  For  instancy  in  section  1452,  Code 
ClT.  Froc.,  It  is  provided  that  the  taefars  or 
devisees  may  maintain  an  actton  for  the  re- 
covery of  the  real  estate  against  any  one 
except  the  admlnlBtratw  or  executor;  but 
surely  that  provision  could  not  be  considered 
as  applicable  to  a  remainderman,  although 
he  may  have  rec^ved  his  estate  throu^  a 
devise,  and  therefon  la  literally  In  tbe  gen- 
eral category  of  "devisees."  It-  means  only 
those  beira  and  devisees  who  hare  a  present 
right  of  possession,  and  therefore  a  present 
cause  of  action,  as  against  every  one  except 
the  administrator.  And  so  it  cannot  be  held 
that  the  Legislature  intended  by  section  818 
to  abrogate  or  overlook  the  principle,  declar- 
ed in  jurisdictions  where  statutes  of  limita- 
tions Include  provisions  similar  to  that  of 
section  818,  that  the  statute  does  not  com- 
mence  to  run  against  a  cause  of  action  be- 
fore such  cause  of  action  shall  have  accrued, 
unless  otherwise  expressly  provided.  Our 
Code  Itself  expressly  declares  this  rule  in 
section  312,  Code  Civ.  Proc.,  where  it  is  enact- 
ed that  civil  actions  "can  only  be  commenced 
within  the  period  prescribed  in  this  title 
after  the  cause  of  action  shall  have  accrued, 
unless  where  in  special  cases  a  different 
limitation  is  prescribed  by  statute" ;  and 
there  Lb,  to  our  knowledge,  no  statutory  pro- 
vision prescribing  a  different  rule,  except 
section  359,  Code  Civ.  Proc,  which  refers 
solely  to  actions  against  directors  or  stock- 
holders of  corporations.  Tbe  question  here 
Involved  has  not  to  our  knowledge  been  di- 
rectly decided  by  this  court,  probably  because 
no  one  has  heretofore  contended  that  the 
statute  of  limitations  would  run  against  a 
remainderman  during  the  life  of  the  particu- 
lar tenant  But  in  Le  Roy  v.  Rogers,  30  Cal. 
230,  89  Am.  Dec.  88,  Justice  Rhodes,  in  de- 
livering tbe  opinion  of  the  court  expressly 
declared  the  rule  as  above  stated.  In  that 


Digitized  by  Google 


204 


82  PACinO  BEPOBTSB 


(Cat 


case  tbe  purchaser  at  a  foreclosure  sale  un- 
dertook to  maintain  that  by  his  purchase  he 
took  a  new  title,  and  that  the  statute  coin- 
menoed  to  run  against  him  only  from  the 
date  of  his  purchase;  but  the  court  held 
against  this  contention,  saying  that  "his  es- 
tate In  the  land  is  the  estate  that  the  mort- 
gagor had."  And  In  the  discussion  of  tbe 
question  the  learned  Justice,  after  referring 
to  other  instances  where  a  new  title  might 
start  a  new  running  of  tbe  statute,  said: 
"And  the  remainderman,  upon  the  expiration 
of  tbe  particular  estate,  does  not  come  In 
nnder  It,  but  claims  through  an  Ind^ndent 
source  of  title,  and  he  has  his  action,  though 
tbe  particular  estate  man  may  have  been 
cut  off  from  a  recovery  against  the  adverse 
possessor."  And  at  the  time  of  that  decision 
the  provision  of  said  section  318  was  part  of 
the  law  of  this  state,  as  it  has  always  been 
since  18S0.  See  Hittell's  Gen.  Laws  Cnl. 
vol.  2,  p.  633.  It  would  be  strange  indeed  if 
during  the  life  of  the  particular  tenant  a 
remainderman  could  be  compelled  to  lose 
bis  estate  on  account  of  another's  possession 
whicSi  he  would  be  utterly  b^leas  to  Inter- 
npL 

PlalntUfs'  rli^ts  were  not  affected  by  the 
fact  ttiat  they  were  made  defendants  in  the 
foreclosure  suit  Their  title  was  not  subject 
to  the  mortgage  but  was  on  Independent 
paramount  title,  and  not  a  subject  of  litlga> 
tlon  In  that  suit 

It  appears  that  one  Webb  was  appointed 
administrator  of  tbe  estate  of  John  B. 
Ghtirch,  deceased,  as  successor  of  tbe  execu- 
trix, and  commenced  an  action  of  ejectment 
against  the  present  defendant,  'Vnnter,  to  re- 
cover possession  of  the  property  here  in 
contest  Tbe  defoidant  In  that  action  plead- 
ed the  statute  of  limltationB.  The  trial  court 
gave  Judgment  for  her.  Webb  appealed,  and 
this  court  affirmed  the  Judgment  See  Webb 
V.  Winter,  136  Cat  465.  67  Pac.  691.  But 
that  Judgment  did  not  In  any  way  bind  the 
plalntiCfs  herein.  An  administrator  la  not  a 
trustee  for  a  remainderman,  and  the  latter 
la  not  estopped  by  anything  the  former  may 
do  or  suffer  to  be  done.  In  that  case  the 
court  said:  **In  this  litigation  the  court  Is 
not  concerned  as  to  the  individual  legal  sta- 
tus of  the  two  adult  children.  If  tbey  have 
rights  above  and  beyond  that  of  the  adminis- 
trator, those  rights  are  not  in  litigation  here." 
Section  741,  Civ.  Code,  expressly  declares — 
what  was  always  the  law— that  "no  future 
Interest  can  be  defeated  or  barred  by  any 
alienation  or  other  act  of  the  owner  of  the 
Intermediate  or  particular  interest" 

That  part  of  the  judgment  appealed  from, 
and  the  order  denying  tbe  new  trial,  are  re- 
versed. 

We  ■concur:   LOBIQAN,  J. ;  HENSHAW,  J. 


Ur  Cal.  274 

JOYCE  7.  LOS  ANGELES  BT.  00.    (L.  A. 

1.373.) 

(Supreme  Court  of  California.    July  8.  1905.) 

1.  CABBnaa— Stbeet  Cak— Dutt  to  Stop  fob 

Passenoeb. 
Where  a  passenger  on  a  street  car  arose 
from  her  seat  and  stepped  onto  the  step  white 
tbe  car  was  standing  still  and  either  the  mo- 
torman  or  conductor  observed  such  act,  it  was 
sufficient  notice  of  her  deaire  to  alight. 

[Ed.  Note. — For  cases  in  point  see  vol.  9; 
Cent.  Dig.  Carriers.  {  12281^] 

2.  SaIR— CotfTBIBUTOBT  XCaUQCHCB. 

Where,  while  a  street  car  was  standing,  a 
passenger  stepped  onto  the  step  of  the  car,  and 
while  there  it  moved  saddenly  forward,  owing 
to  the  negligence  of  the  condaetor,  whereby  the 
passenger  was  injured,  she  was  not  guilty  of 
contributory  negligence,  unless  an  ordinarily 
prudent  person  would  not  so  have  done. 

[Ed.  Note. — For  cases  In  point  see  voL  9, 
Cent.  Dig.  Canners,  i  1385.] 

3.  Save— BuBDEN  or  Fsoor. 

Where  a  passenger  on  a  street  ear,  while 
It  was  standing,  stepped  down  onto  the  step, 
with  a  view  of  leavii^  the  car,  and  while  in 
the  act  of  alighting  the  operatives  caused  the 
car  to  start  so  as  to  injure  her.  the  facts  show-' 
ed  a  prima  facie  case  of  negligence. 

[Ed.  Note.^ — For  cases  in  point  see  toL  9, 
Cent  Dig.  Carriers,  S  12S6.] 

4.  SaUE— CONTBIBUTOBT  XEOLIGENCE. 

A  passenger  on  a  street  car  cannot  recover 
for  injuries  sostained  in  consequoice  of  her 
volanterily  alighting  from  the  car  when  it  was 

in  motion. 

[Ed.  Note. — For  cases  In  point,  see  vol.  9^ 
Cent  CHg.  Carriers,  §g  1301-1393.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  P.  Conrey, 
Judge. 

Action  by  Annie  Joyce  against  the  Los 
Angeles  Railway  Company.  Judgment  was 
rendered  in  favor  of  defendant  and  plaintiff 
appeals  from  an  order  denying  her  «  new 
trial.  Affirmed. 

Win.  Wylie  and  Waters  &  Wylle,  for  ap- 
pellant Bicknell,  Gibson  &  Tras)^  for  re- 
spondent 

VAN  DTEH,  J.  The  action  is  to  recover 
damages  for  personal  Injuries  alleged  to  have 
been  sustained  by  the  pialntifT  In  alighting 
from  a  car  of  the  defendant  company.  In 
consequence  of  the  sudden  starting  of  the 
car  when, In  such  act  of  alighting  therefrom. 
The  case  was  tried  before  a  Jury,  and.  upon 
a  verdict  In  favor  of  the  defendant,  Judg- 
ment was  rendered  accordingly.  Tbe  appeal 
is  taken  from  the  order  denying  plaintiff's 
motion  for  a  new  trial. 

The  appellant  urges  two  points  on  the  ap- 
peal, to  wit:  First,  that  the  evidence  is  In- 
sufficient to  Justify  tbe  verdict;  second, 
error  in  modifying  certain  instructions  asked 
by  the  plaintiff,  and  In  giving  cortaln  instruc- 
tions asked  by  the  defendant 

The  testimony  shows  that  the  car  upon 
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which  plaintiff  was  riding  left  Main  street, 
In  Los  Angeles,  on  lis  Journey  to  the  easterly 
boundary  of  the  city,  on  First  street,  and 
that  It  stopped  at  the  westerly  line  of  Ala- 
meda street;  and  plaintiff  claims  that  while 
she  was  making  her  exit  therefrom,  and  In 
the  act  of  stepping  from  the  steps  of  the  car 
to  the  street,  the  employe  operating  the  car, 
without  warning,  and  knowing  her  dangerous 
position,  cnnsed  the  car  to  be  suddenly 
Jeiicedf  thereby  throwing  her  from  the  step 
to  the  ground. 

1.  The  evidence  on  the  part  of  the  defend- 
ant shows  that  the  plaintiff  asked  the  con- 
ductor to  stop  at  Hewitt  street,  and  he  told 
her  that  he  would.  Thereafter,  when  the 
car  reached  Vine  street,  a  lady  passenger 
alighted  from  the  car,  and  the  plaintiff  asked 
the  conductor,  "Is  this  Hewitt  street?"  and 
he  replied,  "No;  It  la  three  blocks  further." 
The  next  crossiiig  going  easterly  la  Alameda 
street,  on  which  the  Southern  Pacific  Com- 
pany operates  Its  steam  railroad.  It  Is  the 
custom  t>efore  crossing  the  steam  railroad 
track  for  the  conductor  to  go  forward  and 
ascertain  whether  the  car  can  safely  cross, 
and  In  obedience  to  this  custom  the  conduct- 
or of  this  car,  when  it  approached  the  west 
line  of  Alameda  street,  le/t  the  car  and  went 
forward  to  ascertain  whether  any  trains 
were  approaching  the  crossing  of  First  and 
Alameda  streets.  He  left  on  the  right  side 
of  the  car  and  went  forward,  and,  finding 
It  safe  to  proceed,  looked  back  to  see  whether 
there  was  anyone  In  the  act  of  alighting  from 
tlie  car,  and  gave  the  motorman  the  signal 
to  go  ahead,  whereupon  the  motorman  rang 
the  bell  and  started  the  car.  Thereafter, 
while  the  car  was  In  motion,  the  plaintiff, 
without  any  notice  to  or  knowledge  of  either 
the  conductor  or  the  motorman  that  she  in- 
tended to  leave  said  car  at  that  point,  alight- 
ed therefrom  on  the  left-hand  side,  and, 
In  consequence  thereof,  was  Injured.  It  fur- 
ther appears  from  the  evidence  that  before 
she  attempted  to  alight  she  was  warned  by 
one  of  the  passengers  not  to  do  so.  He  testi- 
fies: "I  thought  maybe  she  was  going  to  get 
off  before  the  car  stopped,  and  I  said  to  her, 
'Wait  a  minute.'  The  car  was  In  motion, 
and  she  didn't  pay  any  attention  to  me,  but 
got  off.  I  stayed  on  the  car.  The  conductor 
went  back  to  assist  her  In  getting  up."  It 
also  appears  from  the  evidence  that  her  in- 
teuded  destination  was  Hewitt  street,  a  dis- 
tance of  two  blocks  east  of  Alameda  street. 
She,  however,  gives  as  an  excuse  for  alight- 
ing at  Alameda  street,  that  she  had  conclud- 
ed to  walk  the  remainder  of  the  distance, 
altnougb  it  was  some  8  o'clock  in  the  even- 
ing at  the  time  of  the  accident.  Without 
going  further  Into  the  particulars  In  reference 
to  the  testimony  given,  It  Is  sufficient  to  say 
That,  so  far  from  the  evidence  failing  to  sup- 
port the  verdict,  aa  contended  by  the  appel- 
lant, it  appears  that  the  defendant's  version 
as  to  how  the  accident  occurred  Is  supported 
b;  a  preponderance  ot  the  evidencflb 


2.  It  Is  contended  on  ihe  part  of  the  ap- 
pellant that  the  court  erred  in  modifying  in- 
struction No.  6  requested  by  the  irialntlff. 
PlatntifiTs  Instmctlon  No.  6,  as  modified  by 
tiie  court,  is  as  follows;  the  insertions  belnf 
indicated  by  the  portions  In  parentheses: 

"If  the  Jury  find  from  the  evidence  that 
the  plaintiff  arose  from  her  seat  and  stepped 
down  onto  the  st^  with  Intent  of  alighting 
while  the  car  was  standing  still  (and  that 
such  act  was  observed  by  the  motorman 
or  conductor),  such  act  was  a  sufficient  notice 
to  the  employes  in  charge  of  said  car  of  hee 
desire  to  alight  therefrom;  and  If  the  Jury 
(further)  believe  that,  while  she  was  In  the 
act  of  alighting,  the  car  was  suddenly  started 
through  the  negligent  act  of  the  employd  In 
charge  of  said  car,  (and)  the  plaintiff  was 
thereby  thrown  to  the  ground  and  InJureO. 
she  is  entitled  to  recover." 

In  plaintiffs  Instruction  No.  6,  as  modified 
by  the  court,  the  insertions  also  appear  In 
parentheses,  while  the  omitted  portions  are 
indicated  by  Italics,  as  follows: 

"If  the  Jury  believe  from  the  evidence 
that  the  car  came  to  a  stop,  and  that  while 
It  was  standing  still  the  plaintiff  stepped 
down  onto  the  step  of  the  car  with  the  In- 
tent of  alighting  therefrom,  and  that  while 
on  said  step  the  car  moved  suddenly  forward 
In  consequence  of  the  negligent  act  of  the 
conductor  or  motorman,  and  she  was  there- 
by thrown  olt  and  InJnred,  and  If  they  far- 
ther believe  that  (the  conduct  of)  the  plalntitt 
did  under  the  circumstances  what  an  or- 
fUnarilif  prudent  woman  toould  hams  done 
(was  that  of  an  ordinarily  prudent  person), 
then  she  was  not  guilty  of  contrlbatory  neg- 
ligence, and  would  be  entitled  to  recover.** 

Instructions  Nos.  1,  2,  and  8»  requested  by 
title  plalntlfl  and  glren  by  tbe  court,  are  as 
follows: 

"(1)  If  the  Jury  brieve  from  tbe  evidence 
that  the  plaintiff  exercised  ordinary  care, 
and  that  the  defendant  failed  to  exercise 
the  utmost  care  and  diligence  of  a  very  cau- 
tious person,  and  that,  by  reason  of  the  fail- 
ure to  exercise  such  utmost  care  and  dili- 
gence of  a  very  cautions  person,  the  plain- 
tiff  was  lnjiu%d,  then  the  plaintiff  would  be 
entitled  to  recover. 

"(2)  If  the  Jury  believe  from  the  evidence 
that  the  plaintiff  was  a  passenger  and  had 
paid  her  fare  on  the  car  In  question,  and  that 
she  exercised  that  degree  of  care  which  a 
person  of  ordinary  care  and  prudence  would 
have  exercised  under  the  circumstances,  and 
that  the  defendant  failed  to  exercise  the  ut- 
moBt  care  and  dlllgmce  of  a  very  cautions 
person,  and  that,  by  reason  of  the  failure 
to  exercise  such  utmost  care  and  diligence 
of  a  very  cautions  person,  plaintiff  was  In- 
jured, then  the  plaintiff  would  be  entitled  to 
recover. 

"(S)  If  the  Jury  find  from  the  evidence 
that  the  plaintiff  was  a  passenger  and  had 
paid  her  fare  on  the  car  In  question,  and  that 
while  the  car  waa  standii^  still  she  arose 
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from  her  seat  and  stepped  down  onto  the 
step,  with  a  view  of  leavlDg  the  car,  and 
while  In  the  act  of  allgbtlns  the  defendant's 
servants  cansed  the  car  to  start  forward 
with  a  Jerfe,  which  caused  her  to  fall,  where- 
by she  was  Injured,  she  has  established  a 
prima  facie  case  of  negligence  In  the  man- 
agement of  the  car,  and  the  burden  of  proof, 
which  primarily  rested  on  her,  was  uplifted, 
and  the  harden  of  disproof  thrown  upon  the 
defendant" 

Ko.  4  is  In  reference  to  the  measure  of 
damages  In  case  a  verdict  should  be  ren- 
dered for  the  plaintiff. 

The  appellant  also  contends  that  the  court 
erred  In  giving  the  first  Instruction  request- 
ed by  the  defendant,  to  wit: 

"(I)  The  court  Instructs  the  Jury  that,  to 
entitle  the  plaintiff  to  recover  in  this  action, 
it  must  appear  from  the  evidence  that  the 
injuries  sustained  by  the  plaintiff  were  occa- 
sioned by  the  carelessness  or  negligence  on 
the  part  of  defendant  or  Its  servants  or  em- 
ployfm  as  charged  In  the  complaint,  and  were 
not  the  result  of  the  plaintiff's  own  fault; 
and  if  you  believe  from  the  evidence  that 
the  plaintiff  was  injured  In  conseqaence  of 
her  voluntary  alighting  from  the  car  of  de- 
fendant, at  the  time  of  the  accident  when 
it  was  In  moti<Hi,  then  your  verdict  ^onld  be 
for  defendant" 

Also  in  giving  the  second  instruction  as 
modified  by  the  court  (the  modification  ap- 
pearing by  italics)  as  follows: 

"(2)  No  presumption  of  negligence  on  the 
part  of  defendant's  employ&s  arises  from  the 
fact  that  the  plaintiff  was  Injured  by  alight- 
ing from  the  car  of  the  defendant  If  vou 
find  that  »Jte  did  so  aHght,  voluntarily,  while 
the  cor  was  in  motion." 

We  think  the  Instructions  as  a  whole 
fairly  presented  the  case  to  the  Jury  upon 
the  evidence  introduced  at  tlie  trial,  and 
fully  guarded  the  rights  of  the  plaintiff  and 
appellant.  The  preponderance  of  the  evi- 
dence shows,  and  the  jury  evidently  so  found, 
that  the  Injury  to  the  plaintiff  waa  caused 
by  her  own  negligence  in  attempting  to 
alight  from  the  car  while  It  was  In  motion, 
and,  this  being  so,  she  could  not  properly 
recover.  In  Campbell  v.  Los  Angeles  Ky. 
Co.,  135  Cal.  137,  67  Pac.  60,  it  is  said:  "The 
court  found  that  plaintiff's  Injury  was  due 
wholly  to  his  stuping  off  the  car  while  It 
was  still  In  motion,  and  such  Injury  was 
not  occasioned  by  the  negligence  of  defend- 
ant' •  *  *  We  think  the  plaintiff  is  not 
entitled  to  recover  on  the  above  facts.  The 
defendant  did  not  commit  any  breech  or 
omission  of  legal  duty.  Donovan  t.  Ferris, 
128  Cal.  54,  60  Pac.  519,  79  Am.  St  Rep.  25. 
The  motorman  quickly  and  promptly  stopped 
the  car  when  last  requested  by.  plaintiff.  It 
was  stopped  la  a  safe  place.  Plaintiff  was 
warned  not  to  get  off  until  It  had  stopped. 
It  Is  difficult  to  imagine  what  greater  care 
could  bare  been  exercised  by  defendant" 


It  Is  said  In  Booth  on  Street  Railway  Law, 
fi  337:  "But  it  has  been  held  to  be  negligence 
per  se,  wlilch  Justifles  a  nonsuit,  to  step 
off  the  car  while  It  is  being  slowed  up,  in 
order  to  stop  in  response  to  a  passenger's 
request,  or  when  Incumbered  by  a  load  or 
bundle."  In  a  late  case  before  the  Supreme 
Court  of  New  York  (Saffer  v.  Dry  Dock,  etc^ 
R.  Co.  [Sup.]  5  N.  Y.  Supp.  701)»  the  defend- 
ant bad  requested  the  lower  court  to  give 
the  following  Instruction,  which  was  refus- 
ed: "If  the  jury  believe  that  while  the  car 
was  being  slowed  up  in  order  to  stop  in  re- 
sponse to  the  plaintiff's  request,  the  plain- 
tiff, without  waiting  for  the  car  to  be  stop- 
ped, stepped  off  the  car  while  In  motion, 
and  thereby  sustained  his  alleged  injury, 
then  the  plaintiff  was  guilty  of  coatrlbatory 
negligence,  and  the  defendant  la  entitled  to 
a  verdict  on  that  ground."  The  court  on  the 
appeal  held  that  the  instruction  stated  the 
law  correctly,  and  should  have  been  given. 
In  the  oi^nion  of  the  court  It  Is  said:  *'If  he 
got  off  while  the  car  was  in  this  rapid  mo- 
tion, then  it  was  negligence;  and.  If  he 
did  anything  In  tiie  way  of  getting  off  the 
car  which  helped  or  contributed  to  bring 
about  the  injury,  then  there  was  contribu- 
tory negligence  on  bis  part,  and  he  was  not 
entitled  to  recorer."  It  Is  said  In  Scbouler 
on  Bailments  &  Cterrlera  (8d  Ed.)  |  6fB!: 
"Thus  a  railway  passenger  is  not  Justified 
In  Jumping  from  the  train  wbUe  It  Is  In  mo- 
tion, even  though  tlie  carrier  was  negli- 
gent, whether  In  carrying  him  past  the  sta- 
tion, or  In  starting  before  he  had  due  op- 
portunity to  land."  In  Oaven  v.  Central 
Pac.  K.  Co.,  72  Cal.  847,  18  Pac.  878,  this 
court  Bald:  "Did  the  plaintiff,  at  the  very 
time  <tf  the  accident  negligently  Jump  att 
the  train  while  It  was  moving,  and  thus 
cause  or  contribute  to  the  Injury?  If  she 
did  not,  then  the  verdict  should  have  been 
for  plaintiff.  If  she  did,  tiien  there  can  be 
no  doubt  that  her  negligence  contributed 
proximately  to  the  Injtur.  It  was  the  very 
thing  which  then  and  there  directly  and  Im- 
mediately caused  It" 

Under  the  circumstances  the  conrt  below 
was  Justified  In  denying  plaintUTa  motion 
for  a  new  trial. 

Order  appealed  from  afflnned. 

Ve  concur:  AKQELLOTXI,;.;  SHAW,  J. 


1  Cal.  App.  m 
MUNROB  v.  PBTTE  et  &1. 

(Goort  of  Appeal,  Second  District  Oalifomla. 
Aug.  16.  1905.) 

PBINCIPAL    and    AGKOT  —  RATIFICATIOn  — 

Knowlbdqb. 
A  party  cannot  be  held  to  have  ratified  a 
transaction  by  acts  without  knowledge,  or  th9 

equivalent,  of  the  facta  concerning  the  trans- 
action. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  U  627-633.] 
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Appeal  from  Snpeilor  Oonrt;  Log  Angelfls 
Connty ;  Waldo  M.  Tork,  Judge. 

Action  by  Bqolre  MTtnroe  against  Margaret 
If.  Fett»  and  otbera  From  an  order  grant- 
ing plaintiff  a  novr  trial,  defendant!  anieaL 
AlBrmed. 

J.  G.  Bostfter  and  Hint  &  Barker,  for  ap- 
pellants. D.  Alien.  Trosten  P.  Dyer,  and  Hon- 
aaker  ft  Brlt^  for  respondent 

ALLEN,  jr.  Appeal  from  an  order  granting 
tbe  plalntUTs  motloa  for  a  new  trlaL  Tbd 
Bolt  was  in  r^lerln,  and  there  was  a  Terdlct 
and  jndgmoit  for  the  defendants. 

Without  noticing  the  many  other  assign- 
ments <a  error  raised  by  the  bill  of  ezcep- 
tlam,  and  on  cmudderatlon  ot  which  the 
court  granted  a  new  trial,  it  Is  snffldent  upon 
tUa  appeal  to  call  attention  to  instmctlon 
Na  10,  which  reads  as  follows:  Ton  are 
Instmcted  that  If  yoB  find  that  certain  ct  the 
property  In  qoMtUm  was  held  by  Mrs.  Stella 
Monroe  nnOer  the  lease  from  Baricer  Broa, 
with  the  iviTllese  of  pnrchaalng  tbe  same, 
and  that  defendants  famished  money  as  a 
part  of  the  puichaae  price  of  said  property 
described  In  the  complaint  to  pay  the  balance 
to  be  paid  thereon  to  said  Barker  Bros,  necee- 
saiy  to  seenre  tbe  title  to  said  luroperly.  and 
that  plaintiff  dalms  title  to  said  vropertj  so 
jmrcbased  from  said  Barker  Broa,  or  any  in- 
terest therein,  by  reason  of  each  payment  by 
Mra  Stella  Monroe  to  them  fnnn  mtmeys  so 
fomlBbed  by  defendants,  or  ^therof  tbnn, 
witix>nt  off^ing  to  refund  said  moneys,  then 
said  plaintiff,  by  so  doing,  ratified  tbo  sale 
to  defendants  by  whldi  said  money  was  da- 
rived.**  fnds  instmctlon  igoceeds  npon  tbe 
theory  that  the  fact  of  part  payment  by 
plain  tlfTe  wife  fran  tbe  proceeds  of  tbe  sale 
to  defendants  prechided  plaintiff  from  claim- 
ing the  property  as  oommnnlty  property, 
wltinnt  oflteing  to  refund  to  defendants  the 
amoottt  00  paid  and  applied  by  the  wife  to 
Hw  purchase  price,  mnlttlng  therefrom  all 
qnestlai  as  to  the  knowledge  of  plaintiff  In 
relation  to  the  transaction.  That  plaintiff 
may  be  held  to  the  ratification  of  an  act,  it 
is  essential  that  be  have  knowledge^  or  the 
egnlTalent,  of  the  facts  onicsmlng  the  trans* 
action.  A  ratification  supposes  a  knowledge 
of  the  tiling  ratlfled.  Blen  t.  Bear  Blrer, 
etGL.  Co.,  90  OaL  m  81  Am.  Dee.  182.  '*It 
Is  an  tahennt  element  of  rattOcatlon  ttiat 
the  party  to  be  charged  with  It  must  ban 
fatty  knows  what  be  was  doing.*'  Bnnm  r. 
Boose,  104  OaL  em  88  Paa  607. 

ma  fact  of  defendant  Fetts^  witb- 
taoldtaic  possBsston  was  an  Issna.  TbB  wbi^ 
tsstlmony  does  not  purport  to  appear  In  tbe 
bill  (rf  erceptlons.  and  w«  ctnnM  say  that  tiw 
new  trial  was  Impr^ierly  granted  as  to  her. 

Tbe  oonrt  did  not  err  In  granting  a  new 
MaU  and  Hie  Older  la  afllrmed. 

Weeonenr:  CUiAT.P.  J.saMlTH,% 


t  C«!.  App.  m 

THOBfAB  et  aL  T.  BOLSA  LAKD  CX).  el  al. 

(Oonrt  ot  Appeal,  Second  Diatrlct,  OallfomUu 
Jnly  20^  1900.) 

1.  WxTEBs  Aim  Water  Conssn— Obstruo- 
Tiov  or  DBACTAax  SrsMU — AonoiTS— Pbi- 

StTUPnOKB. 

In  an  action  to  recover  damacea  for  injury 
to  %  crop  caosed  br  defendants'  obstmction  of 
the  water  course  Into  which  plaintiffs'  lands 
were  drained,  where  the  evidence  showed  that 
tbe  obstructed  water  coarse  was  tbe  natural 
conduit  of  tbe  drainage  from  plalntifCi'  land, 
and  that  tbe  land  must  of  neceaaitr  b&ve  been 
drained  Into  such  water  coune,  ana  no  part  oti 
plalntlllV  drainage  system  wss  npon  ddradants* 
lands,  and  there  was  nothing  to  uiow  that  plain- 
tlfb  were  not  strictly  irithin  th^  ri^ts  In 
draining  tbe  land  and  plaatinr  the  crop,  It 
would  be  presumed  that  plaintKb  had  title  and 
a  right  to  maintain  their  ditches  and  drainage 
system. 

i,  SAUB— LlABILITT  or  OBBTBTTOrai. 

Under  GIv.  Code  t  8S14,  reqnlrtng  one  to 
BO  use  his  own  rlebts  ss  not  to  infringe  npon 
the  ilghta  of  anotow,  a  riparian  proprletar  is 
liable  In  damages  for  damming  tiw  stream  and 
thereby  obstructing  a  drainage  system  lawfully 
maintained  by  othM*  landed  proprietors,  end  de- 
stroying a  crop  previously  rightfully  bnmght 
into  eoastenoe  by  sudi  otb«  proprietors. 
3*  Savb-^Acqczoii^— Pamis* 

Parties  to  a  contract  for  cropping  land  on 
shares,  each  of  whom  owns  an  mterest  In  the 
growing  aajh  are  properly  Joined  as  plaintiffs 
in  an  action  for  the  Mstroctlon  of  their  crop, 
caused  by  Interferenes  with  Ihe  drainage  ot  tns 
land  on  whldi  the  crop  Is  grown. 

Appeal  from  Snpertor  Oout,  Orange  Ooon- 
ly;  J.  W.  Ballard.  Jndgft 

Action  by  D.  H.  Thomas  and  anottier 
against  tbe  Botoa  Land  Company  and  an- 
other. From  a  lodgment  tor  plalntlffM;  and 
from  an  order  d«ylng  a  new  trU^  defendanto 
appeal.  AfBrmedl 

Dnnn  ft  Gnitdier  and  Scarborongh  ft  For- 
gy,  for  app^lants.  F.  O.  Daniel  and  Tlctca 
Montgomery,  for  resiMndents. 

OBAT.  P.  X  This  action  is  tnon^t  to  »> 
covo-  damages  mffered  reascm  of  a  dam 
omutrocted  1^  defendants,  which  had  the 
effect  to  back  np  and  canse  certain  waters  to 
sobirrigate  and  Injure  and  destroy  the  celery 
CR^  of  plaintiffs.  On  a  trial  withoat  a  jWT 
tbe  plaintiffs  had  judgment  for  $982  and 
costs.  The  defendants  appeal  from  the  jodg- 
ment,  and  from  an  order  denying  them  a  new 
trlaL 

The  plaintiff  Tb<anas  owns  a  certain  40 
acres  of  land  In  Orange  connty,  mxm  which 
tbe  plaintiffs,  nnder  an  agreement  between 
than  for  crom^lng  the  land  on  shares,  bad 
growlns  sane  11  acres  of  celery.  The  story 
of  injorieg  oomplained  of  is  apOy  told  to  tb» 
findings  of  the  court,  tbe  important  parts  of 
wfatdi  am  aa  foUowa:  'TTbat  the  said  land  is 
ritoated  aboQt  two  miles  from  and  above  tbe 
dam  desvibed  to  eald  complaint,  and  thereto 
alleged  to  ban  been  bnUt  by  tbe  Bolsa  Land 
Oompanrs  that  Mid  Isnd  of  tbe  ^aintlff 


Digitized  by 


2D8 


82  PAOIFIC  BBPoaxaB. 


Thomas  was,  as  early  ai  the  year  1892,  to 
some  erteDt  drained  by  the  oonttrnctlon  of 
ditches  along  and  through  It,  and  prior  to  the 
construction  of  Bald  dam  had  been  drained  to 
such  an  extent  as  to  render  It  tillable,  and 
susceptible  of  raising  and  had  raised,  good 
crops  of  celery  and  other  farm  products ;  that 
prior  to  the  building  of  said  dam  the  ditches 
used  In  the  drainage  of  tiie  lands  of  the  plain- 
tiffs and  other  lands  contiguous  thereto  emp- 
tied Into  a  natural  stream  known  as  'Free- 
man's River/  and  from  thence  Into  Bolsa 
Chlca  Bay,  and  from  said  bay  through  a 
natural  channel  and  outlet  into  the  Pacific 
Ocean;  that  prior  to  the  Ist  day  of  October, 
1889,  the  plaintiff  D.  H.  Thomas  bad  expend- 
ed money  in  draining  said  land,  and  la 
preparing  for  and  In  reducing  the  same  to 
cultivation,  and  In  cultivating  said  land, 
and  In  digging  and  keeping  op^  ditches  (or 
the  purpose  of  draining  said  land  into  said 
Bolsa  Chlca  Bay,  and  had,  prior  to  Iflie  bnlld< 
Ing  of  said  dam,  drained  said  land  and  k^t 
the  water  off  and  from  under  the  same  by 
running  said  water  into  the  Bolsa  Chlca  Bay, 
from  whldi  bay  It  flowed  out  Into  the  Padflc 
Ocean  by  a  natural  channel,  carrying  away  the 
■nrplns  watw  from  said  lands  by  means  of 
said  dltebes,  river,  and  bay,  ajaO.  natural 
channel,  Into  the  ^dflc  Ocean;  that  dnrlng 
the  year  1889  the  plalntUb  planted  the  land 
described  Is  the  complaint  as  belonglnir  to  Uie 
plaintiff  TluKBas  with  celoy  and  other  crops; 
that  11  acres  of  s^d  land  were  planted  wltb 
celery,  aitd  that  plaintiffs  were  the  owners 
of  eald  crop  of  celery;  that  before  said  celery 
was  planted  the  land  was  pn^Derly  prepared 
and  pat  In  a  fit  state  of  cnltivatlon  fbr  the 
planting  of  celor,  and  said  land  was  culti- 
vated in  the  nsDSl  and  customary  way ;  that 
the  said  cn^  of  celoy  was  growing  and 
maturing  vcp  to  about  the  lOth  Haj  of  Decem- 
ber, 1899,  and  was  then  worth  In  the  fleld 
the  smn  of  $1,10(^  and  was  worth  said  sum 
when  It  was  damaged  and  destn^ed,  as  herein 
stated,  and  had  It  not  been  tar  the  bollding  at 
said  dam  and  the  consequent  bacUiv  of  the 
water  In  said  bi^  and  ditdies,  said  celery 
could  have  been  sold  at  the  time  in  the  field 
and  at  harvest  time  for  the  sum  of  $1,100; 
tiiat  said  dam  was  constructed  by  the  defend- 
ants at  and  in  said  Bolsa  Chlca  Bay,  and  at 
the  place  alleged  In  said  complaint,  and  was 
an  obstruction  in  and  to  the  channel  of  said 
bay,  and  prevented  the  water  of  said  bay  from 
flowing  through  the  natural  channel  and  ont^ 
let,  and  ont  of  the  bay  Into  the  Faclfle  Ocean, 
and.  as  maintained  by  the  dtfmdants,  the 
waters  of  tlie  bay  were  dammed  up  and  rose 
In  said  bay  and  in  said  dl^ea,  and  fllled  up 
the  drainage  ditches,  and  prevented  the  wa- 
ters from  said  ditches  and  from  the  land  of 
the  plaintiffs  from  flowing  away  from  said 
land  into  the  Pacific  Ocean,  and  cansed  said 
land  to  become  sublrrlgated,  and  the  celery  to 
becmne  wet,  damaged,  decided,  and  Aestrc^ed, 
and  to  become  nnflt  tor  market  and  tinsalablek 


and  tbe  said  en^  of  cdery  was  tost  to  the 
plaintiffs,  except  a  small  portion  thereof, 
which  was  sold  for  fbe  sum  of  tllS,  which 
was  all  of  said  crop  that  conld  be  sold,  and 
was  all  that  could  be  realhsed  therefor ;  that 
about  tbe  1st  day  of  November.  1899,  and 
after  said  crop  of  celery  had  been  planted, 
and  while  It  was.  growing  on  tbe  lands  of  the 
plaintiffs,  the  said  defendants  built,  erected, 
and  maintained  in  and  across  said  Bolsa  Chlca 
Bay,  and  across  the  channel  thereof  nu^ 
running  into  the  Pacific  Ocean,  a  dam 
tendli^  above  the  high  tide  of  the  said  ocean, 
which  was  maintained  and  kept  above  high 
tide  up  to  the  month  of  March,  1900 ;  that 
for  more  than  two  years  next  prior  to  the 
building  of  said  dam  the  land  of  the  plain- 
tiff Thomas  had  been  cultivated  and  planted 
with  celery,  and  good  celery  crc^s  had  been 
grown  thereon  and  were  matured  and  har- 
vested, and  said  crops  kept  In  good  condition 
and  were  fit  for  market,  and  were  marketed 
and  sold  for  from  $100  to  $125  per  acre  In  the 
field;  that  the  ditohes  constructed  for  the 
purpose  of  draining  tbe  land  of  the  plalntUf 
Thomas  had  not  been  used  continuously  and 
advosely  for  the  period  of  five  yean  b^ora 
the  ctunmencement  of  tUs  actton.** 

The  first  and  main  contentltm  of  appellanti 
Is  that  'plaintiffs  showed  no  rl^t  to  malm- 
,  tain  their  dltdies  and  to  drain  water  Into 
the  Freeman  river  and  the  bay  throned  their 
ditches,  and  hence  cannot  complain  of  tbe  ob- 
Btmrtlon  to  the  flow  of  watw  tbereHa.**  In 
CMsldering  this  question.  It  may  be  well  to 
notice  In  tbe  b^inntog  that  this  Is  not  an 
actiim  In  equity  to  restrain  defendants  from 
maintaining  ttuis  dam.  It  is  an  actifm  to  re- 
cover only  for  on  actual  loss  and  Injury  to 
pn^ty,  Bufflued  by  plalntUfit  because  of  thia 
dam.  The  pgopertr  Injured  consisted  of  a 
growing  and  nearly  matured  cn^  ot  celery. 
The  soil  upon  which  this  cel^  was  maturing 
had  been  cultivated,  drained,  and  mode  flt  for 
the  growth  ot  the  cn^  at  a  time  antwlor  to 
the  eonstruction  of  the  dam,  and  the  oelo^ 
had  beoi  jdanted  and  was  raitfdly  maturing 
at  the  time  the  dam  ms  built  There  is  no- 
thing to  show  that  plalntifb  were  not  in 
every  respect  acting  strictly  within  ttadr 
rights  at  every  step  they  took  in  the  draining 
and  further  preparation  of  this  land,  as  well 
as  in  planting  and  bringing  into  ^dstence 
the  pr<^>erty  destroyed  by  the  snbsequent  acts 
of  defendants.  So  far  as  the  drainage  ditch- 
es are  concerned,  the  map  In  evidence  shows 
that  the  river  and  Bolsa  Bay  were  the  natural 
cbndulte  of  the  drainage  from  this  land,  and 
that,  If  the  land  vros  drained  at  all,  it  must 
have  be«i  by  dltehes,  either  Into  the  river  or 
Into  the  bay  direct,  or  Into  some  other  slough 
or  stream  connecting  with  the  bay,  and  of 
necessity  ttie  dam  would  have  affected 
disastrously  any  systttn  of  dratni^  that  tlte 
plaintiffs  could  have  reasonably  adopted. 
Tbe  plaintiffs  w«a  in  poaseaslom  of  a  drain- 
age oystem  to  the  river.  No  part  of  this 
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gyttsm  WHS  upon  tbe  lands  of  dtf  endants,  and 
It  OMiiiected  wltli  a  natural  wattt  conraeu 
From  UilB  poMcssion  a  pranunpUon  of  title 
and  right  of  poasesslMi  arlaes.  It  cannot  be 
said  that  the  use  of  tills  drainage  syitem 
Inraded  any  right  of  tiM  defaidanta, — at 
least,  not  up  to  the  time  of  the  construction 
of  the  dam. 

Nov.  then,  the  question  la :  After  this  crop 
of  celery  had  been  by  plaintiffs*  efforts 
brought  Into  existence,  presumably  without 
Invading  the  rights  of  any  other  person,  are 
the  defendants  entitled,  by  reason  of  being 
riparian  owners  on  the  river  and  bay,  to  so 
use  the  watera  of  the  same  as  to  destroy 
property  which  has  been  broaght  Into  exis- 
tence as  above  indicated?  There  Is  a  prin- 
ciple in  law,  which  finds  expression  In  section 
8614  of  the  CiTll  Code,  as  follows :  "One  must 
so  use  his  own  rights  as  not  to  Infringe  upon 
the  rights  of  another."  This  principle  has 
often  been  applied  so  as  to  restrain  a  lower 
riparian  owner  from  damming  np  tbe  stream 
in  snch  a  manner  as  to  back  tbe  water  npon 
the  lands  of  an  npper  owner  on  the  stream,  to 
the  Injury  of  the  land  of  the  latter  and  the 
destruction  of  his  crops  growing  thereon. 
The  same  mle  has  sometimes  been  applied  to 
injuries  arising  on  lands  not  riparian  to  tbe 
stream,  but  which  found  a  couTenient  and 
natural  outlet  for  the  drainage  of  such  lands 
when  aided  by  artificial  ditches.  Krause 
▼.  Oregon  Iron  &  Steel  Co.,  77  Pac.  833.  This 
case  was  recently  decided  by  the  Supreme 
Court  of  Or^a  The  plaintiff  in  it  was  the 
owner  of  a  tract  of  26  acres  of  land  near  the 
Tualttln  river,  which  he  alleges  was  drained 
by  It  and  Rock  Creek,  a  small  tributary  there* 
to,  and  that  by  reason  of  the  obstruction 
caused  by  defendant's  dam  the  vater  w&s  cast 
upon  his  land,  and  the  drainage  so  impeded 
and  retarded  as  to  hinder  and  delay  him  in 
planting  his  crops  until  too  late  In  the  season 
fOT  th«n  to  mature  property.  This  land  was 
«nce  ot  a  swamiqr  diaracter,  but  had  been 
redeemed  by  drainage,  and  was  very  ralnable 
for  gardraiing  and  farming  purposes.  The 
court  held  that  plaintiff  was  entitied  to  an 
Injunction  restricting  tike  dam  to  a  height  ttmt 
would  not  result  In  Injury  to  plaintiff's  land. 
In  tbe  opinion  It  Is  said :  Tbe  defendant  oww 
to  tbe  plaintiff  and  othor  laud  ownras,  whose 
aapa  are  dcypendent  upon  tiie  proper  drainage 
of  tbe  soil  to  which  th^y  an  inodQoed,  a  dut? 
to  see  tiut  It  does  not  trespass  i^an  their 
prior  acquired  rights  and  privll^es;  and  it 
can  xffoceed  with  Its  ^trucUon  of  tbe 
straom  just  so  far  only  as  not  to  Ispiplnge  upon 
tiiese  rights  and  prlTlIegea.**  No  question  of 
tbe  statute  of  llmltetions  Is  discussed*  or  eroi 
mentioned ;  but  tbe  opinion  proceeds  upon  tbe 
tteoiy  ttat  the  pUUntlff  having  devoted  tbla 
■tream  to  drainage  purposes  bef  we  Ibe  con- 
•fanictlon  of  tiie  dam.  tboreftn  tbe  dam 
aboald  be  80  regulated  as  not  to  Intcrfim  with 
mch  dnUnaga,  It  a  person  can  be  restricted 
to  tbe  ose  of  Us  dam  In  tbe  manner  indicatea 


to  tiie  above  case,  It  Is  clear  tiiat  damages 
ou^t  to  be  glYea  plaintiffs  ber^  nnder  tile 
drcumstancee  disclosed  by  tbe  quoted  find- 
ings. 

We  are  of  opinion  that  defendanto  had  not 
the  right  to  back  up  or  retard  the  waters  of 
the  bay  and  stream  to  the  Injury  and 
destruction  of  tbe  croiw  of  the  plaintiffs. 
The  principle  governlag  the  case  is  analogous 
to  that  which  gives  to  the  owner  of  land  an 
easement  In  the  lowor  lands  adjoining  for  the 
discharge  of  rain  and  surface  water  falling 
upon  his  own  land.  The  owner  of  the  lower 
lands  is  liable  In  damages,  if  he  dams  up  and 
backs  and  holds  the  water  upon  the  higher 
lands.  So  here  the  defendants  are  liable  for 
not  permitting  the  waters  to  proceed  on  their 
way  to  the  ocean,  and  for  Interfering  wiUi 
the  established  drainage  system  of  plaintiffs. 
The  language  of  tbe  findings  will  not  admit 
of  any  other  reasonable  construction  than 
that  the  crop  was  injured  and  destroyed  by 
the  act  of  the  defendants  in  damming  up  and 
preventing  the  water  from  flowing  away. 
Tbe  findings  of  the  court  find  ample  support 
to  the  evldenob  It  would  serve  no  useful 
purpose  to  attempt  to  state  or  analyze  the 
evidence  her&  The  contract  between  tbe 
plaintiffs  was  for  cropping  the  land  on  shares, 
and  each  of  them  owned  an  Interest  to  tbe 
growing  crop,  and  fliere  was  no  misjoinder  of 
parties  platotlff. 

Other  objections  are  urged  by  appellants, 
but  after  a  careful  examination  of  them  we 
are  of  opinion  that  tbey  are  not  of  sufficient 
Importance  to  warrant  further  discussion, 

judgment  and  orda  are  affirmed. 

We  concur:  BUITH,  J. ;  ALLIDN,  JT. 


1  Cal.  App.  330 

HcRAB  V.  ERICKSON  et  aL 
(Court  of  Appeal,  Second  District,  California. 

July  20,  1905.) 
1.  Mabteb  Ain>  Sbbvant— PLAcas  to  Wobk— 

BUBSTANTIAIXT    COUPUmU  BTBTTnTTTlWl 
TniTNELS. 

The  excavation  of  a  tunnel  and  Ita  comple- 
tion to  a  temporary  grade,  over  which  la  laid  a 
temporaiT  track,  which  la  but  a  few  inches  from 
tiie  level  of  the  reaolar  grade,  tbe  tunnel  being 
completed,  except  for  timbering  and  completing 
the  excavation  to  the  regular  mde.  Is  a  sut^ 
atantial  completion  of  the  portion  of  tbe  tODnel 
BO  excavated,  within  the  rale  makine  the  com- 
pleted portion  of  the  tunn^  an  appliance  and 
means  to  prosecute  the  worit.  furnished  by  the 
master,  which  he  Is  bound  to  use  ordinary  care 
to  render  a  safe  place  in  which  to  work. 

[Bd.  Note.— Fw  cases  In  point,  see  voL  84, 
Ontt  Dig.  Mastw  and  Servant,  H  209,  212. 

2l  Neoxioxhce  —  Pntiunra  SrrnATiona— Ds- 
OBEB  or  Cabs  RsQumEo — Instbuctions. 
An  Instruction  on  the  degree  of  prudence 
required  of  a  person  in  Imminent  danger  need 
not  be  qualified  bv  a  proviso  on  the  contributory 
negligence  of  sucn  person  in  bringing  about  the 
dangerous  situation,  where  there  is  no  evidence 
showing  that  he  did  bring  about  such  situation. 

[Ed.  Note. — I'or  cases  in  point,  see  v«d.  87, 
Cent.  Dig.  NegUgcnce^  H  884-3814 
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8.  BaiA 

An  instractlon  on  tbe  decree  of  care  requir- 
ed ot  a  person  In  imminent  danger  need  not  be 
qualified  with  the  proviao  t^at  he  acted  in  tlie 
emei^eiicy  as  any  ordinarilT  imident  man  would 
have  been  likely  to  act  under  the  same  clrcum- 
atances. 

[Ed.  Note. — Vta  cases  In  point  see  vol.  37, 
Cent.  Dig.  Negligence.  S8  14,  DO,  38S.] 

4.  Same-Questions  fob  Jtjet. 

Negligence  is  usually  a  question  for  the 
jory,  and  its  verdict  can  be  disregarded  by  an 
appellate  court  only  in  extreme  cases. 

6.  cowtbibtjtobt   nsquobnck  —  dahoebons 
Situations. 

A  servant  who  is  placed  In  a  position  of  im- 
minent danger  from  mlling  rod:  is  not  charge- 
able with  contributory  negligence  in  attanptmc 
to  escape  In  the  wrong  d&ection. 
e.  Witnesses — Pritthokd  Communications— 

SlATKMENra  OF  PHYSICIANS. 

A  physician  in  charge  of  a  railroad  hospl- 
tal,  whose  servioea  are  compensated  by  assess- 
ments upon  the  wages  o£  the  railroad  employes. 

acts  in  a  professional  employment,  within  the 
rule  excluding  communications  made  by  a  pa- 
tient to  his  physician,  in  the  course  of  profes- 
sional employment  in  examininc  an  injured  em- 
ploy€  who  is  sent  to  the  hospital,  and  in  eliciting 
information  as  to  his  injuries  on  the  day  of  the 
examination. 

[Ed.  Note. — For  cases  in  point,  see  toL  50, 
Cent.  Dig.  Witnesses,  S  7^] 

7.  Same. 

Under  the  statute  forbidding  a  physician  to 
be  exnmined  as  to  any  information  acquired  in 
attending  his  patient,  the  acquisition  of  which 
is  necessary  in  ord^  to  enable  him  to  prescritie 
or  act  for  the  patient,  all  statements  made  by  a 
patient  to  his  physician  while  the  latter  is  at- 
tending the  former  In  that  capacity,  for  the  pui^ 
pose  of  determining  his  condition,  are  privi- 
f^ed,  although  they  ha.n  nothing  to  Ho  with  the 
patient's  treatment,  or  the  determination  of  his 
injuries,  hut  relate  to  the  way  in  which  the  in- 
juries occurred. 

[Ed.  Note. — For  eases  In  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  H  773-776.] 

Appeal  from  Superior  Court,  Lob  Angeles 
County ;  M.  T.  Allen,  Judge. 

Action  by  Alexander  McRae  against  Charles 
Erlckson  and  others.  From  a  Judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendants  appeal  Affirmed. 

Bleknell,  Gibson  &  Trask,  for  appellants. 
Edwin  A.  Meserre  and  Fred  B.  Bnrlew,  tor 
respondents. 

SMITH,  J.  Appeal  from  a  Judgmoit  for 
the  plaintiff,  and  from  an  order  denying 
the  defendants'  motion  for  a  new  trial.  The 
snit  la  fbr  damages  for  Injuries  recelred 
plaintiff  while  working  for  defendants  In  Hie 
constmctlon  of  a  tnnnel  for  the  Sonttaem 
Padflc  Ballroad  Compai^  on  the  line  be- 
tween  Los  Angeles  and  Ventura  coontles. 
HtDd  general  coarse  oi  the  tonnel  is  eastward 
ftwm  the  portal,  <a  entrance  to  It  The 
work  had  been  ompleted.  and  permanmtly 
tlmb«ed  some  distance  Into  the  mountain, 
and  for  some  distance  beyookl  that— Tarlou»- 
17  stated,  but  which  we  may  call  about  60 
feet>— the  tnnnel  had  been  completed,  with 
exertion  of  timbering,  down  to  what  may 
be  called  the  "t^porary  grade."  Over  tills 
there  was  laid  a  temporary  track,  reach- 


ing to  the  end  or  "toe"  of  what  is  called  bf 
the  witnesses  the  "muck  pile" — a  point  dis- 
tant about  18  feet  from  the  face  of  the  tnn- 
nel— by  which  is  meant  the  cross-section  of 
the  tunnel  at  the  end  of  the  part  atrave  de- 
scribed. The  precise  difference  of  level  be- 
tween the  regular  grade  and  the  temporary 
grade  is  not  stated,  but  was  probably  a  few 
inches  only;  and.  In  the  langn^  of  one  of 
the  witnesses,  this  portion  of  the  tunnel  had 
been  completed,  except  for  the  timbering, 
and  "taking  up  the  grade,"  by  which  Is 
meant  completing  the  exearatloa  to  the  reg- 
ular grade.  At  the  time  of  the  accident  the 
plaintiff  was  engaged  <a  the  south  side  of 
the  tunnel  in  loading  a  car  from  the  muck 
heap,  and  was  injured  by  a  rock  falling  from 
the  side  of  the  tnnnel  between  him  and  the 
portal  as  he  attempted  to  escape  In  that  direc- 
tl(m. 

The  jury  were  Instructed  (among  other  In- 
structions), in  effect,  that  where  a  permanent 
tunnel  Is  being  driven  into  a  mountain  to 
furnish  a  permanent  bed  for  a  railroad,  the 
completed  portion  of  the  tunnel,  as  fast  as 
completed,  becomes  an  appliance  and  means 
furnished  by  the  master  by  which  the  remain- 
ing work  Is  to  be  prosecuted,  and  that.  If  the 
Jury  found  that  any  portion  of  ,  the  tunnel 
was  this  completed,  the  employes  of  defend- 
ants were  obligated  to  use  ordinary  care  to 
render  sudi  completed  portl<m.  a  safe  place 
In  which  to  work,  and  to  keep  such  com- 
pleted portion  In  a  condition  reasonably  safe, 
etc  And,  in  definition  of  the  terms  used.  It 
is  added  by  the  court :  "When  I  say  'complet- 
ed,' I  desire  to  be  understood  as  saying,  when 
substantially  all  the  work  of  ezcaTaticm  is 
performed.  In  order  to  render  the  tunnel  of 
the  size  and  capacity  provided  for  by  the 
plans  and  specifications."  This  instruction 
was  based  i^n  the  decision  In  Hanley  t. 
California  Co.,  127  Cal.  232,  S9  Pa&  577,  47 
L.  R.  A.  Cffl,  and  one  of  the  points  urged  by 
the  appellants  is  that  **tbe  tnnnel  at  the  point 
from  where  the  rock  fell  was  uncompleted," 
within  the  sense  of  the  term  used  In  the  in- 
struction, and  In  the  case  dted ;  but  we  are 
of  the  opinion  that  the  excaTatlon  of  the 
tunnel  to  the  temporary  grade  was  a  sub* 
stantlal  completion  of  that  portion  of  the 
tunnel,  within  the  meaning  of  the  Instruction 
and  within  the  reason  of  the  decision. 

Another  objection  urged  by  the  appellants 
was  to  the  following  Instruction :  "When 
a  person  Is  in  Imminent  danger,  he  is  not  call- 
ed upon  to  exercise  that  Intelligence  and 
judgment  he  ,  would  be  expected  to  exercise 
were  he  not  in  danger.  So,  If  a  party  in 
imminent  danger  has  two  ways  open  to  him, 
but  has  not  the  time  to  stop  and  Inrestlgate. 
and  determine  which  Is  the  right  or  safe  way, 
and  which  Is  the  wrong  w  unsafe  way,  his 
diooslng  the  latter  is  not,  under  the  circum- 
stances, negligence  on  his  part.  So,  If  yon 
should  find  firom  the  evidence  In  the  case- 
that  HeRae  found  hlsraelf  in  Immlnient-  dan-' 
ger,  or'  had  leasonable  ground  to  believe  tha^ 
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he  vaa  In  SDcb  danger,  and  bad  not  time 
to  stop  and  consider  and  determine  the  better 
oonrse  to  pursue*  tben  7on  are  Instructed 
tbat  Us  choosing  to  nm  out  towards  the 
portal,  Instead  of  back  toward  the  bench,  was 
not  negligence  on  hla  part,  er^  thongh  In 
ao  doing  he  maj  have  nm  right  vndw  the 
falling  rodi.  Instead  of  away  tvom  It,"  Xbe 
objections  urged  to  this  InBtructlon  are  that 
It  should  be  qnallfled  with  the  proTlsos  that 
plaintiff  acted  In  the  emeigencar  as  any  ordi- 
narily prudent  man  would  have  been  likely 
to  act  under  tbe  same  dream  stances,  and 
that  the  dangerous  situation  was  brought 
about  by  the  plaintiff's  negligence.  But, 
with  r^;ard  to  tbe  lattez  qnallflcation,  there 
was  no  eridKice  In  the  case  tending  to 
show  tbat  the  plaintiff  was  bronght  into  bis 
dangerous  position  by  any  negligence  of  his 
own,  and  from  the  evidence  and  tbe  verdict 
it  must  be  assumed  that  the  ^tuation  was 
the  result  of  the  negligence  of  the  defend- 
ants; nor  are  we  prepared  to  bold,  in  the 
absence  of  negligence  on  the  part  of  the 
plaintiff,  tbat  It  la  a  material  question  wheth- 
er the  dangerous  situation  of  plaintiff  was 
tbe  resnlt  of  defendants'  negligence  or  others 
wise.  We  are  also  of  the  opinion  tbat  tiie 
other  qualiflcatlon  contended  for  by  appel- 
lants is  equally  imtenable.  The  principle  ex- 
pressed in  the  Instmctiwi  is  based  upon  the 
familiar  and  well-known  fact  tbat  in  dream- 
stances  of  imminent  dangw  the  ordinarily 
prudent  man  commonly  acts  wltbout  pru- 
dence, and  tbat  it  Is  only  the  exertional 
man  who  can  be  relied  upon,  under  such 
drcnmstances,  to  retain  his  presence  ot  mind, 
or,  in  other  words,  the  mle  Is  based  on  an 
almost  universal  human  Infirmity. 

It  Is  objected,  also,  that  the  evidence  was 
insnffldent  to  Justify  the  verdict,  in  that  it 
affirmatively  appears  that  tibe  defendants 
were  not  guilty  of  negligence^  and  that  tbe 
plaintiff  was  guilty  of  contributory  negli- 
gence; but  the  question  of  negligence  Is 
commonly  a  question  for  the  Jury,  and  It  Is 
only  in  extreme  cases  (of  which  this  is  not 
one),  that  tlds  court  would  be  Justified  in 
disregarding  the  verdict  It  may  be  added 
that  the  only  claim  of  contributory  negll- 
grace  is  that  when  tbe  imminence  of  tbe 
danger  from  the  falling  rock  became  ap- 
parent, tbe  plaintiff  like  the  otb^  employes 
present,  attempted  to  escape  in  the  wrong 
direction. 

Tbe  remaining  point  urged  is  tbat  tbe  court 
erred  in  excluding  tbe  testimony  of  Dr.  Bitt 
as  to  a  statement  made  to  blm  by  the  plain* 
tiff  at  the  defoidants'  hospital,  where  he 
had  been  taken  for  treatment;  and  this  is 
objected  to  on  the  two  grounds :  That  there 
la  nothing  In  the  record  to  indicate  that  the 
witness  was  acting  professionally,  or  with 
a  view  to  treating  plaintiff,  or  that  the  in- 
formation was  Obtained  with  a  view  to  treat- 
ment and  tbat  the  information  was.  In  fact, 
not  "necessary  to  enable  him  to  prescribe 
or  act  for  tbe  patient"  But  the  former 


pcdn^  we  think.  Is  obviously  untenable.  The 
witness  was  a  physician  and  surgeon,  and 
as  sncb  was  In  charge  of  the  defendants' 
hospital,  and  his  services  were  remunerated 
by  assessments  upon  the  wages  of  tbe  men, 
80  ttiat  he  was.  In  effect,  employed  by  the 
plaintiff.  He  examined  the  plaintiff  as  a 
physician,  and  the  plaintiff  luiew  tbat  he  was 
examining  him  as  such,  and  the  information 
sought  was  obtained  from  the  plaintiff  at 
tbe  time  he  was  examining  him,  or  some- 
time during  the  day.  The  court  below,  we 
think,  was  right  In  holding  that  the  com- 
munication was  made  to  tbe  witness  In 
tbe  course  of  professional  employment 

As  to  the  remaining  objection :  Tbe  ques- 
tiffli  asked  tbe  witness  was :  "If  Mr.  McRae 
made  any  statement  to  you,  e7q)lalnlng  how 
the  rock  fell,  and  how  it  bit  him,"  to  which 
he  answered:  "He  did."  Tbe  witness  was 
tben  asked:  "Now,  state  whether  he  told 
you  how  the  rock  came  down  and  from 
whence  it  came,"  and,  the  gneetlon  being 
objected  to,  tbe  witness  testified  tbat  the 
statement  referred  to  "had  nothing  to  do 
with  his  [the  plaintiff's]  treatment  nor  with 
the  examination  of  him  tor  tne  purpose  of 
determining  bis  physical  injuries**;  that 
"it  had  no  relatloQ  whatever  to  his  trea^ 
men^' ;  that  "it  was  customary  in  the  hospi* 
tal  to  get  a  record  from  the  patients  as  to  how 
these  things  occurred."  The  witness  was 
then  asked  by  the  court:  "Was  it  a  part 
of  tbe  history  of  the  caseT"  etc.  To  which 
he  answered:  "Why,  I  simply  asted  him 
bow  it  occurred.  *How  <UA  yon  get  this  In- 
Jury?*  No  matter  if  It  Is  a  scalp  wound,  or 
mashed  finger,  or  whatever  it  may  be.  It  Is 
natural  to  Inquire  how  it  ocnrred ;  and  in  con- 
nection with  that  he  reported  to  me.**  The 
objection  to  the  question  was  tiiereupon 
sustained,  and  the  appellants  excited.  Tbe 
court  was  not  Informed  as  to  tbe  effect  of 
the  statement  sought  otherwise  than  by 
the  questions  quoted  above;  and  from  these 
it  cannot  be  very  clearly  determined  wtiat 
fbe  statement  would  have  bettL  If  it  was 
as  Indicated  by  the  first  question,  the  InftHma* 
tltm  sought  was  apparently  ot  a  cbaractn 
necessary  to  tiie  proper  treatment  tit  the 
patient ;  bat  lnformati<»  as  to  the  directiDn 
or  point  wbenoe  tbe  rock  came  would  seem 
to  have  been  unnecessary  for  sncb  purpose, 
and  to  this  extent,  if  we  have  regard  to  tbe 
most  obvious  sense  of  tba  provision  of  the 
statute  under  consideration,  tiie  objection  ttf 
tbe  respondent  would  seem  to  have  been  weXl 
taken.  But  to  give  to  the  statute  this  narrow 
construction  would  equally  exclude  from  its 
application  many.  If  not  most,  of  the  answers 
toquestlona  umiallyput  and  properly  and  ne& 
essarily  put,  by  competent  physicians  to 
patients  in  cases  of  this  kind.  In  order  to 
enable  them  to  act  for  their  patients.  This^ 
we  think,  would  be  to  defeat  the  obvious  pur- 
pose of  the  act  which,  it  Is  said,  'is  to  facil- 
itate and  make  safe,  full,  and  confidential  die- 
doBure  by  petioit  to  pltystdan  of  all  fact^ 
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drcnmBtancefl,  and  STmptomfl,  imtrammeled 
by  apprelwiBlon  of  tbelr  snbseQuoit  and  en* 
forced  disclosure  and  imbUcatlon  on  the 
witness  stand,  to  tbe  end  that  the  physician 
may  fonn  a  correct  opinion,  and  be  enabled 
safely  and  efflcadonsly  to  treat  bis  pattent." 
Will  of  Bmendl,  VXt  Wis.  4T,  78  N.  W.  168. 
Hence  It  Is  said  In  the  case  dted  (vhldi  Is  al- 
so dted  by  the  appellants) :  *^lie  seal  placed 
on  the  lips  of  the  physician  <mly  relates  to 
Information  necessary  to  enable  blm  to  pre- 
scribe for  ancb  patient  as  a  physician.*  The 
tendency  of  all  courts  has  been  and  should 
be  toward  liberal  constnictlon  of  these  words 
to  dCectnate  the  pnrpose  of  the  statute, 
Thns  It  has  been  held  that  the  word  'neces- 
sary* should  not  be  BO  restricted  as  to  per^ 
mlt  testimony  of  statements  or  infonnatloD 
In  good  faith  asked  for  or  given  to  enable 
Intelligent  treatment,  although  It  may  appear 
that  the  physician  ml^t  hare  diagnosed  the 
disease  and  prescribed  for  it  without  certain 
of  the  Information,  so  fliat  it  was  not  strict- 
ly necessary.  Sloan  ▼.  N.  T.  C  B.  Co.,  45 
N.  T.  125;  Orattan  T.  Metropolitan  U  Ins. 
Co.,  80  N.  T.  281,  36  Am.  Hep.  617;  Benihan 
T.  Dennin,  108  N.  T.  078.  9  U.  B.  820,  S7  Am. 
Bep.  770."  In  the  ease  dted,  nnder  this 
llb«-al  constnictlon  of  the  act,  the  testimony 
of  physicians  wu  admitted  upon  the  ground 
that  the  lamination  of  the  patient  was  not 
made  for  the  purpose  of  prescribing  for  her, 
the  court  saying ;  **We  hold,  therefore,  that 
tbe  informaticm  obtained  by  tbe  phy^ana 
at  the  Intwvlew  oi  Septonber  1^  1W6,  was 
not  necessary,  snd  was  not  obtained  for  the 
pnrpose  of  aiabllng  them  to  ivesffibe  for 
tiie  testatrix  as  physldans.**  Though  tbe 
precise  question  has  not  been  determined 
by  the  Supreme  Court  of  title  stated  the  same 
rlew  seems  to  have  been  commonly  taken. 
Thus,  In  tiie  case  of  Freel  t.  MaAet  St 
Cable  By.  Co..  S7  Cal.  46,  47,  31  Pac.  730,  the 
testimony  of  a  medical  witness  as  to  "Infw* 
mation  acquired  by  him  *  •  *  while  tIs- 
itlng  and  prescribing  for"  plaintiff,  was 
excluded.  So,  In  Harrlatm  t.  Sutter  St  By. 
Go,  116  OaL  166.  47  Pac.  1019,  the  opinion  of 
the  physicians,  "based  upon  facts  ascertained 
by  th«n  during  such  medical  atiendance," 
was  eEcluded;  and  so,  In  Estate  of  Nelsmit 
132  Cal.  187,  64  Paa  294,  there  Is  a  like  rul- 
ing as  to  information  of  a  physician  "ac- 
quired by  him  from  tbe  decedent,  and  from 
obsenrlng  him  while  he  was  in  attendance 
upon  him  for  the  purpose  of  prescribing  for 
him  as  his  pbysidan 

We  are  therefore  of  tbe  opinion  tiiat  llie 
Tlew  of  the  court  below  in  this  case  was  cor- 
rect, and  that  tbe  Intuition  of  the  statute  is 
to  exclude  all  statements  made  by  a  patient 
to  his  physician  while  attending  him  In  that 
capadty  tor  the  purpose  of  determining  bis 
oondltliHi;  nor  does  this  construction  do 
violence  to  the  language  of  the  act  liberal- 
ly construed,  whldi  we  think  Is  to  be  under* 
stood  as  forbidding  a  i^iyBiclan  to  be  examin- 
•d  "as  to  any  information  acquired  In  attout 


tag  the  patient,  ttn  acquisition  of  wUdi  was 
necessary  (or  whldi  It  was  necnsssry  toe  Um 
to  acquire)  in  order  to  enable  him  to  fneacrUw 
or  act  tor  the  pattent"  Of  tills  necessity, 
from  the  nature  of  the  ease,  the  phyddan 
most  conun<m!y  be  regarded  as  the  sole  Judge; 
tor  It  would  tw  obrloady  nnreaaonslila  to 
require  of  the  patient  the  exstdae  of  any 
judgment  witii  retferenoe  to  the  ]»«q9rleCy  of 
the  questims  asked  by  his  physician,  e»!ept, 
possibly.  In  cases  where  the  matetiaUty  of 
tbe  question  is  obTlously  apparent 

We  are  of  tin  opinion  that  the  Jo^ment 
and  order  appealed  from  should  be  affinned, 
and  It  is  BO  wdered. 

We  cmcurs  GRAY,  P.  X;  ALLBSS,  J» 


1  CaL  App.  SM 
NILES  T.  GONZALES  et  al. 
(Court  of  Apiiieai,  Second  Diatrict,  California. 
July  20,  1905.) 

1.  LANDI.0BD  Ann  Tenant— AciiOH  vob  Beht 
— Issues. 

Mliere,  In  an  action  for  rent,  the  ansver 

admitted  the  esecution  of  the  lease,  but  sveired 
that  plaintjfF,  as  agent  for  T.,  the  owner  of  the 
premises,  executed  the  leaae  for  her  and  in  her 
behalf,  denied  that  plaintiff  was  the  owner,  and 
alleged  that  the  rent  had  been  paid  to  T.  until 
i^e  sold  the  premises  to  defendant's  wife,  wheth- 
er tbe  lease  was  made  by  plaintiff  in  his  own  be- 
half or  as  agent  for  T.  was  within  tbe  issues. 

2.  SiME— PaBOL  EVIOBIITCE— LuUIOLOBD'S  TI- 
TLE—DISPUTB. 

Where,  in  an  action  for  rent,  defendant 
claimed  that  the  lease  was  executed  by  plaintiff 
as  agent  for  T,,  and  that  the  rent  had  oeen  paid 
to  her,  the  lease  of  T.  formerly  made,  her  receipt 
for  the  rent,  and  a  deed  made  by  her  to  defend- 
ant's wife,  bHKther  with  the  contract  between 
plaintiff  and  T.,  were  admissible,  as  tendine  to 
establish  plaintiff's  alleged  agency,  T.'b  author- 
ity to  create  the  same,  and  plaintiff's  exercise 
thereof,  and  was  not  objectionable  as  constitut- 
ing an  attempt  on  the  part  ot  a  tenant  to  dis- 
pute  the  landlord's  title. 

(Ed.  Note. — For  cases  In  point  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  SI  162-157.] 

3.  ESTOFFSU 

In  an  action  by  plaintiff  to  recover  rent  on  a 
written  lease,  the  contract  between  plaintiff  and 
T-  with  reference  to  a  sale  of  the  property,  con- 
taining a  general  authority  to  plaintiff  to  lease 
and  assign  the  same  and  to  cause  all  the  rents  to 
be  paid  to  T..  and  plaintiff's  act  in  reprcRentiog 
himself  as  agent  only,  having  tbe  rents  paid  to  T., 
his  concealment  of  his  own  interest  in  the  premi- 
sea,  and  his  declaratkni  that  he  was  execatlng 
the  lease  for  T.,  estomMd  him  to  deny  tliat  he 
executed  the  lease  In  his  own  behalf. 

[Ed.  Note. — For  cases  In  point,  see  vol.  19, 
Cent  Dig.  Estoppel,  H  189.  190;  toL  40,  Cent 
Dig.  Principal  and  Agent,  1 4S.] 

4.  SAifii. 

Where  the  owner  of  certain  prcperty  an* 
thorized  plaintiff  to  lease  the  same,  and  sudt 
owner  received  rent  therefor,  she  was  estopped 
to  deny  the  execution  of  the  lease  on  her  own 
behalf. 

Aiq>eel  from  Superior  Courts  Lm  Angelea 
County;  N.  P.  Oonrey,  Judge. 

Action  by  William  Nlles  against  M.  O.  Gon- 
sales  and  otiiers.  From  a  Judgment  for  d» 
tendants,  plalnttCC  appeals  Afflrmedi 
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A.  B.  McCotcben  and  Ward  Ohapman,  for 
i^pellant.  J.  Wlsonan  McDonald,  Cor  M- 
^ondanti. 

AIXBN,  J.  This  action  to  reoorer  rent 
was  orlginallr  commenced  in  &  Justice's  court 
and  certified  to  the  superior  court,  upon  a 
verified  answer  beloK  filed  showing  that  ques* 
Hons  of  title  and  possession  to  real  property 
were  InTOlved.  Judgment  in  superior  court 
wwt  for  defendant  This  appeal  is  from  an 
order  denying  a  new  trial,  and  Is  based  upon 
a  statement. 

Plaintiff's  acti(Hi  was  upon  a  wrlttra  lease 
alleged  to  have  been  entered  Into  between 
plaintiff  and  defendant.  The  answer  admits 
the  execution  of  a  lease  as  set  out  In  the  com- 
plaint, but  avers  that  as  agrat  of  Mrs.  Tarr, 
tbe  owner  of  the  prenUses,  plalntlfC  executed 
•aid  lease  for  her  and  in  ber  behalf,  and  de- 
nies that  plaintiff  was  ever  tbe  owner  of  the 
pranises.  and  allies,  further,  that  the  rent 
bad  becaa  paid  to  the  said  Mrs.  Tarr  up  until 
tbe  date  when  said  owner  sold  said  premises 
to  tbe  wife  of  defendant  The  finding  of  the 
court  tfast  the  lease  was  made  between  the 
defendant  and  Mrs.  Tarr  was  within  the  Is- 
sues, and  ample  erldenoe  appears  In  tbe  state- 
ment to  support  snob  finding.  It  Is  insisted, 
bowerer,  that  this  evidoice  was  Improperly 
admitted,  and  that  It  was  in  furtherance  of  an 
attempt  of  a  tenant  to  dispute  a  landlord's 
tltla  We  do  not  so  understand  the  object  of 
such  proof.  The  lease  of  Mrs.  Tarr  formerly 
made,  her  receipt  for  the  rent,  the  deed  to 
Mrs.  Oonzalee.  tbe  contract  between  plaintiff 
and  Mrs.  Tarr,  each  and  all  were  competent 
as  tending  to  establish  the  alleged  agency, 
tbe  authority  of  Mrs.  Tarr  to  create  tbe  same, 
and  Its  exercise  by  plaintiff.  While  as  a 
general  rule  those  only  are  bound  by  a  wrlt- 
ten  contract  who  sign  it,  and  others  cannot 
be  held  whose  names  do  not  appear  therein, 
yet  an  exception  to  this  rule  exists,  when 
evidence  is  admitted  to  show  that  It  also 
binds  another  who  has  authorized  Its  signing, 
because  the  act  of  the  agent  In  signing  an 
agreement  in  pursuance  of  the  authority  Is 
In  law  tbe  act  of  tbe  prlndpaL  Estrella 
Vineyard  Co.  v.  Butler,  129  GaL  238,  67  Pac 
960.  The  contract  between  plaintiff  and  Mrs, 
Tarr  In  reference  to  the  sale  contains  a  gen- 
eral authority  to  plaintiff  to  lease  and  assign 
same,  and  to  cause  all  rents  to  be  paid  to 
Mrs.  Tarr.  Tbe  act  of  plaintiff  In  represent- 
ing himself  as  agent  only,  having  the  rental 
paid  to  Mrs.  Tarr,  his  concealment  of  his  own 
Interest  in  the  premises,  and  declaring  that 
he  was  executing  the  same  for  Mrs.  Tarr,  cer- 
tainly ought  to  estop  him  from  denying  that 
the  contract  was  that  of  Mrs.  Tarr,  and  that 
his  Intention  In  Its  execution  was  to  bind  ber. 
H«  suthorlty  for  him  to  lesse  and  the  re- 
ceipt tjt  the  rent  should  eatop  ber  to  deny  an 
execution  In  her  behalf,  were  she  even  seeking 
to  avoid  the  same,  which  she  is  not  Plaintiff 
bad  no  interest  in  the  property  at  the  date  of 
the  sale  to  Mrs.  Gonzales,  and  sedu  to  estab- 


lish none,  had  no  authority  at  any  time  to  re- 
o^ve  the  r^ts,  and  nothing  appears  In  ^ 
record  Indicating  any  right  of  the  plaintiff  to 
maintain  an  action  for  any  part  of  tbe  claim 
sued  upon. 

We  find  DO  error  In  the  record,  and  tbe 
order  appealed  from  Is  affirmed. 

We  concur:  OBAT,  P.  J.;  SMITH,  J. 


1  CaL  App.  lis 
KELLAM  V.  BRODB  et  aL 
(Oourt  of  Appeal,  Second  District,  Oalltomla. 
July  17.  1905.) 

1.  Notes— BxTBNBiOK  or  OTocb— Intkbkbt  in 
Advakce. 

Tbe  acceptance  of  Interest  in  advance  on  a 
note,  while  prima  facie  evidence  of  a  contract 
to  forbear  and  delay  the  time  of  payment,  Is  not 
conclu^ve,  and,  uiuess  it  was  agreed  that  such 
payment  would  have  such  effect,  it  does  not  sus- 
pend the  bolder's  ri^t  of  notion  on  the  nets. 

[Bd.  Note. — ^For  cases  In  point,  sse  yoL  7, 
Cent  Dig.  Bills  and  Notes,  f  Uaj 

2.  Appeal  —  Bvioehob  —  Obokb  or  Psoor — 

H  ABM  LESS  KSBOSL. 

Error  in  the  excludoi  of  evidence  on  tbe 
ezamlnati(m  of  a  witneai  In  chief  was  cured  by 
the  admission  tiiereof  on  eross-eiamlnstion. 

8.  Notes — Bvideitob. 

Where  defendant  claimed  that  tbe  note  sued 
on  was  a  part  of  the  Indebtedness  of  a  corpora- 
tion which  plaintiff  had  agreed  to  asanme,  and 
plaintiff  admitted  an  agreement  to  pay  $7,800  of 
such  Indebtedness,  it  was  error  for  toe  court  to 
exclude  evidence  with  reference  to  the  character, 
payment,  and  consideration  of  certain  other 
notes,  for  the  purpose  of  determining  whether 
or  not  the  note  soed  on  was  faieluded  wltUa  the 
obligations  assumed. 

4.  BSTOFPXL. 

Where  several  months  elapsed  after  the  ex- 
ecution of  a  note  sued  on  by  one  of  tbe  slaneis 
before  It  was  signed  by  B.,  and  before  he  signed 
tiie  same,  aod  us  an  mdncement  to  procure  his 
signature,  pialatiff  represented  that  the  note 
evidenced  a  firm  indebtedness,  on  which  B.  re* 
lied,  plaintiff,  having  assumed  all  the  obliga- 
tions of  the  firm,  was  esbqiped  as  against  B.  to 
dooy  that  the  note  was  a  part  ot  the  llaUllty  so 
assumed. 

Amteal  from  Superior  Court,  Los  Angeles 
Ooun^ ;  Waldo  M.  Yoric,  Judge. 

Action  by  M.  X.  KeUam  against  A.  W. 
Brode  and  otbera.  From  a  Judgment  in  fB.rot 
of  plalntifC,  and  from  an  order  daoylng  de- 
fondants'  motion  for  a  new  trial,  they  appeal 
Bereraed. 

Bebearliis  deoled  Iv  Oourt  of  Aroeal  Au- 
gust 18,  1906 ;  19'  Suiwema  Ooort  Besfteabn 
14,  1905. 

Jones  &  Weller  and  J.  F.  Oonroy,  for  appe^ 
lants.  B.  L.  Horton,  for  respondent 

ALLEN,  J.  Defendants  appeal  from  a 
Judgment  and  order  dsiylng  a  new  trial. 
The  complaint  was  filed  Msrch  19,  1002,  de- 
claring upon  a  promissory  note,  payable  to 
plaintiff  and  Signed  by  defendants,  dated 
June  15, 1899,  due  in  one  year,  for  $1200,  with 
interest  at  7  per  coit  per  annum,  payable 
semiannually.  Upon  the  note  appeared  tbe 
followli^t  Indoreanents:  "Six  months  Int 
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paid  <Hi  within  note;  $42.00.  M.  Y.  EeUam." 
*'March  19,  1900.  Paid  two  hundred  dollars 
on  within  note.  M.  Y.  Kellam."  "March  19, 
1900.  Int  paid  In  advance,  $140.00 ;  amount 
for  two  years  from  date.  M.  Y.  Kellam." 
In  an  amended  complaint  It  la  allied  that  the 
last  Indorsement  was  entered  through  mistake, 
which  defendants  knew  or  suspected  at  the 
time ;  that  the  payment  of  Interest  was  only 
up  to  December  15,  1901,  and  not  later — and 
a  reformation  of  the  Indorsement  to  that  ef- 
fect was  asked.  The  answer  denies  any  mis- 
take, and  alle^  that  on  March  19,  1900,  In 
consideration  of  the  payment  of  $200,  and  the 
sum  of  $140  advanced  as  Interest,  plaintiff 
agreed  to  extend  the  time  of  payment  two 
years  from  and  after  March  19,  1900.  By 
way  of  further  answer,  the  defendants  allege 
that  the  note  sued  on  was  given  In  considera- 
tion of  a  debt  of  the  Electric  Supply  &  Fix- 
ture Company,  a  corporation,  of  which  plain- 
tiff bad  notice;  that  on  the  19th  of  March, 
1900,  the  plaintiff,  for  a  valuable  considera- 
tion, assumed  and  agreed  to  pay  all  the  in- 
debtedness of  said  Electric  Supply  St  Fixture 
Company,  Including  the  note.  The  court 
found  such  Indorsement  of  March  19,  1900, 
was  not  Improperly  indorsed  by  mistake,  that 
the  same  does  truly  express  the  Intention  of 
said  party,  and  that  the  Interest  was  paid  In 
advance  to  March  19,  1902.  The  court  fur- 
ther Qnds  that  there  was  no  agreement  to  any 
extension  of  time  for  the  payment  of  said 
note,  and  the  same  was  not  then  and  never 
has  beea  extended.  Judgment  was  entered 
In  favor  of  the  plaintiff  and  against  defend- 
ants for  $1000,  with  interest  from  December 
15, 1901. 

ApptilantB*  first  point  discussed  Is  that  the 
action  was  pr^aturely  brought ;  that  the  re- 
ceipt of  Intact  to  March  19,  1902,  amounted 
to  an  agreement  to  extend  tiie  time  of  pay- 
ment to  tltat  date;  and,  that  b£lng  eatab- 
llshed,  the  defendantB  bad  the  wbole  of  that 
day  witbto  which  to  pay  the  note,  and  were 
not  in  default  when  tbe  action  waa  cranmenc- 
ed.  The  trial  coart.  however,  has  found,  and 
there  waa  some  testlmmiy  upon  wblcb  such 
findings  are  aapported,  tliat  while  the  Interest 
was  actoally  received  and  paid  In  advance  to 
March  19th,  there  waa  no  agreement  to  ex- 
tend time  ot  payment  on  account  thereof. 
The  general  rule  la  "that  the  reception  of 
Interest  In  advance  upon  a  note  Is  prima  fade 
evidence  of  a  binding  contract  to  forbear  and 
dday  the  time  (tf  payment"  Shelly  v.  Bris- 
tol Sav.  Bank  (Conn.)  20  Atl.  474, 19  L.  R.  A. 
589,  38  Am.  St  Rep.  34a  "The  Inference 
Is  irresistible  that,  where  a  creditor  receives 
Interest  In  advance,  tliere  is  a  contract  to  ex- 
tend the  time  of  payment  during  the  period 
for  which  Interest  Is  paid."  Woodburn  v. 
Carter,  50  Ind.  376.  In  these  and  many 
other  decisions  the  inference  to  be  derived 
is  declared,  while  In  others  a  prima  facie 
case  is  said  to  be  established  by  the  proof  of 
such  facts.  But  such  Inferences  and  prima 


fade  evidence  may  be  overcome  by  proof 
that  the  facts  are  otherwise.  It  Is  entirely 
competent  for  parties  to  actoally  pay  and  re- 
ceive mon^  by  way  of  Interest  In  advance, 
upon  an  understanding  that  It  should  not  af- 
fect the  right  to  sue  upon  the  original  pro- 
mise. This,  In  effect  Is  what  the  court  be- 
low found,  when  it  found  that  notwithstand- 
ing the  paymrat  there  was  no  agreement  to 
extend  time.  These  findings  were  in  line 
with  plaintiff's  testimony  that  the  credit  of 
$200  was  a  gift,  and  that  "when  I  struck  off 
the  $200  I  gave  him  that  and  he  suggested 
then  that  he  would  pay  me  two  years'  in- 
terest In  advance,  and  I  said,  'all  right*  and 
set  It  down  on  the  note  that  way."  The 
court  appears  to  have  accepted  plalntUTs 
testimony  as  to  the  Incidents  of  the  trans- 
action, aud  to  have  determined  that  the  con- 
sideration of  the  payment  of  Interest  In  ad- 
vance was  based  upon  the  gift  of  $200,  and 
not  a  consideration  for  a  new  contract  ex- 
tending time  of  paym«it  In  HelUer  v.  Rus- 
sell, 136  Cal.  144,  68  Pac.  581,  the  principle 
Is  determined  that  the  mere  paymrat  of  In- 
terest In  advance,  pursuant  to  a  stipulation 
In  the  original  obligation  so  to  do.  Is  not  ev^ 
prima  fade  evidence  of  an  Intent  to  create 
a  new  contract 

It  Is  further  Insisted  by  appellaute  that 
.the  court  erred  In  excluding  testimony  of  A. 
W.  Brode,  tending  to  show  that  the  note  set 
out  in  the  complaint  was  given  on  account  of 
the  Indebtedness  of  the  Electric  Supply  it 
Fixture  Company,  which  testimony  was  In 
support  of  the  allegation  of  the  answer. 
This  was  error ;  but  It  was  cored  by  the  ad- 
mission of  the  same  testimony  npoa  cross- 
examination  of  the  witness,  and  we  are  un- 
able to  see  any  prejudice  resulting  from  Its 
exclusion  in  the  examination  in  chief.  Error 
Is  claimed  by  reason  of  the  refusal  of  the 
court  to  admit  testimony  with  reference  to 
the  diiaracter,  payment  and  consideration 
of  certain  other  notes  presented  to  the  wit- 
ness, A.  W.  Brode.  It  was  certainly  materi- 
al, in  determining  whether  or  not  the  note 
sued  on  was  an  obligation  assumed  by  the 
plaintiff,  to  receive  and  consider  evidence  as 
to  what  notes  or  Indebtedness  were  In  fact 
paid  under  soch  assumption,  and  in  discharge 
of  what  plaintiff  admite  was  an  agreement 
to  pay  about  $7,800.  While  some  of  the 
notes  about  which  Inquiry  was  sought  were 
admitted  to  be  individual  obligations  of  the 
makers,  yet  they  formed  a  part  of  the  notes 
claimed  by  plaintiff  to  have  been  paid  pur* 
suant  to  the  assumption  of  the  firm  indebted- 
ness. We  are  unable  to  see  how  the  court 
could  determine  the  vital  question  in  this 
case,  which  was  with  reference  to  the  as* 
sumption  by  plaintiff  of  the  note  in  suit 
without  going  into  an  inquiry  as  to  what 
was  actually  paid,  and  tUe  character  of  the 
notes  so  paid,  together  with  the  amount. 
The  refusal  of  the  court  to  admit  the  evi- 
dence witb  relation  to  these  notes  was  error. 
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kutr  was  it  cured  Jij  mbseqneiit  Btstemoits 

in  relation  tbereto. 

It  iB  insisted,  further,  by  appellants  that 
the  flndiDg  of  the  trial  court  that  the  note 
set  ont  In  the  complaint  was  not  the  Indebted- 
ness of  the  Electric  Supply  &  Fixture  Com- 
pany Is  nnsupported  by  the  erldenee.  This 
Is  true.  In  so  far  as  defendant  L.  D.  Brode  Is 
concerned.  While  the  answer  admitted  the 
execution  of  the  note  at  Its  apparent  date, 
the  testimony,  without  contradiction,  shows 
that  more  than  two  months  elapsed  after  its 
execution  by  A.  W.  Brode  before  It  was  sign- 
ed by  L.  D.  Bro^;  and,  further,  the  uncon- 
tradicted testimony  Is  that  when  It  was  sign- 
ed by  L.  D.  Brode,  and  as  an  Inducement  to 
procure  bis  signature  thereto,  plalntUT  rep- 
resented that  Uie  note  did  represent  a  debt 
of  the  Electric  Supply  &  Fixture  Company, 
of  which  firm  def^idant  was  to  beocmae  a 
member,  and  that  such  representations  were 
believed  and  w&e  the  sole  consideration  for 
Its  execution  by  U  D.  Brode.  This  being 
true,  as  between  plaintiff  and  defendant  U 
D.  Brode,  the  note  became  a  firm  obligation. 
Plaintiff  having  asserted  that  It  was  a  firm 
debt,  and  defendant  having  acted  upon  bis 
belief  In  the  truth  thereof,  plaintiff  is  estopped 
to  deny  that  It  was  and  la  a  firm  debt; 
and  having,  for  a  good  consideration,  assum- 
ed in  his  contract  with  L.  D.  Brode  to  pay  all 
obligations  of  the  Electric  Supply  &  Fixture 
Company,  this  note  became  a  part  of  the 
liability  BO  assumed,  and  defendant  L.  D. 
Brode  ceased  to  be  bound  thereby. 

Judgment  and  order  revraraed,  and  cause 
rananded  ft»  a  new  triaL 

I  ooncnr:  GRA7,  P.  J. 

I  concur  In  the  Jndgment:  SUITH,  J, 


7  Cal.  UoKp.  S» 

ADAMS  V.  THORNTON. 

(CTonrt  of  Appeal,  Third  District,  California. 
July  25.  1905.) 

1.  Landlokd  aro  T£nA.N]>— Cboppinq  Con- 

TBACT--Co:i8Tinjcnon. 
Where  plaintiff,  the  owner  of  certain  cnreh- 
ards.  contracted  to  let  defendant  a  house  and 
furaisb  ImplementB,  houses,  wagcms,  feed,  spray- 
ii^  materials,  boxes,  and  trays  for  coring  and 
marking  the  fruit,  furnish  new  trees  to  re- 
place mIssIiiR  ones,  pay  for  one-half  <^  boxing 
materials  when  shipped,  and,  when  dried,  to 
pay  for  the  expenses  of  cutting,  drying,  and 
sacking  hifl  share,  and  ia  coDsideraticHi  of  de- 
fendant's labor  in  raising,  harvesting,  shipping, 
and  marketing  the  fmit,  the  tatter  was  to  nave 
one-haif  of  toe  crop,  the  contract  was  a  mere 
cropping  contract,  and  not  a  lease,  and  plain- 
tiff and  defendant  were  therefore  tenants  In 
common  of  the  crop. 

[Ed.  Note.^ — For  cases  In  point,  see  vol.  82, 
Cent  Dig.  Landlord  and  Tenant.  H  1349, 13^ 

2!  Save — I*oist;ssioi7. 

'n'^ere  plaiotiff  and  defendant  were  tenants 
In  common  of  a  crop  raised  by  defendant  under 
a  cropping  contract,  plaintiff  was  not  entitled  to 


'maintain  replevin  against  defendant  for  a  por- 
tion  of  the  crop  alleged  to  have  been  wrong- 
fully  taken  from  plaintiff's  premises. 

AK)eal  from  Superior  Court,  San  Joaquin 
Connty;  Frank  H.  Smith,  Judge. 

Action  by  W.  H.  Adams  against  Arthur 
Thornton.  From  a  Judgment  for  i^aintlfl, 
defendant  appeals.  Reversed. 

Rehearing  denied  August  28,  190S. 

Louttlt  &  Mlddlecoff,  for  appellant.  NIcol 
&  On  and  J.  M.  0.  Murphy,  for  respondent. 

BUCKLES.  J.  The  complaint  in  this  ac- 
tion was  claim  and  delivery.  The  defendant 
set  up  by  way  of  answer  a  contract,  and  al- 
leged that  under  it  he  and  plaintiff  were  co- 
partners In  carrying  on  the  business  of  fruit 
growing  and  dividing  the  profits  i>etween 
them,  and  asked  for  a  dissolution  and  an  ac- 
counting. Judgment  was  for  the  plaintiff 
and  for  the  return  to  him  of  all  the  property 
mentioned  in  bla  complaint,  and  for  $4,  dam- 
age and  costs.  Numerous  errors  are  alleged 
In  the  bill  of  exceptions  In  the  ruling  of  the 
trial  court  In  the  Introduction  of  evidence, 
but  In  the  briefs  of  counsel  before  us  these 
matters  are  not  touched  upon  at  all,  and  only 
two  points  are  presented  for  our  considera- 
tion, viz.;  (1)  Were  the  plaintiff  and  de- 
fendant co-tenants  In  the  fruit  In  controver- 
sy? and  (2)  If  co-tenants,  could  the  plain- 
tiff maintain  replevin  agalnat  the  defaidant 
for  the  common  chattels? 

Tor  the  better  understanding  of  the  matter 
It  is  necessary  to  set  out  the  contract  under 
which  the  parties  were  operating,  or,  at  least, 
so  much  of  It  as  will  assist  in  determining 
the  QueetiODe  involved,  and  it  is  as  follows : 
"New  Hope,  Cal.,  Nov.  1,  1899. 

"This  Indenture,  made  this  1st  day  of  No- 
vember, 1899,  between  Arthur  Thornton,  of 
New  Hope,  county  of  San  Joaquin,  and  state 
of  California,  as  party  of  the  first  part,  and 
H.  Adams,  as  party  of  the  second  part, 
wltnesseth:  That  the  said  Arthur  Thorn- 
ton, party  of  the  first  part,  for  and  In  consid- 
eration of  the  covenants  hereinafter  stated, 
bath  let,  and  by  these  presents  doth  grant, 
demise,  and  let,  unto  the  said  party  of  the 
second  part,  W.  H.  Adams,  all  that  parcel  or 
parcels  of  orchard  lands  situated  In  the  coun- 
ty of  San  Joaquin,  near  New  Hope,  and  de- 
scribed as  follows :  [Then  follows  the  descrip- 
tion of  a  60-acre  orchard  and  a  10-acre  or- 
chard]— for  the  term  of  one  year  from  above 
date.  The  said  party  of  the  first  part  does 
agree  with  the  party  of  the  second  part  that 
he  will  let  him  a  house,  that  he  will  furnish 
Implements,  horses,  wagons,  feed,  also  spray- 
ing materials,  also  boxes  and  trays  necessary 
for  the  curing  and  mariceting  of  the  fruit. 
The  party  of  the  second  part  does  agree  with 
the  party  of  the  first  part  that  he  will  In  due 
season  pmne  the  trees  of  said  orchard  In  a 
workmanlike  manner;  that  he  will  remove 
all  brush  and  replant  all  trees  needed  to  fill 
vacancies  (sold  Thwnton  to  tamlsb  trees) ; 
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tibat  he  will  tttoron^ly  tpny  said  trees  uhX 

plow  and  caltlTate  lald  lands;  that  be  will 
proporly  tiiln  frnlt;  will  pick  and  delWw  to 
railroad  or  steamer  landing  when  slUpping 
to  cannery^  and  share  and  share  allke^  or,  it 
tax  Bastcni  market,  will  padc  all  fruit  for 
shipment,  fnrnlBhiag  crates  or  boxes  for 
■ame^  the  said  party  of  the  flrst  part  to  pay 
fbr  one-balf  of  bozlns  matwials  and  packing, 
and  sbare  and  share  alike,  w.  If  dried,  the 
parly  of  tbe  second  part  agrees  to  cnre  the 
fmit  pn^ierly  and  to  deliver  one-half  at  tbe 
dried  fmit  to  the  party  of  tbe  flrst  part,  tbe 
said  party  of  the  flrst  part  to  pay  for  the 
expmae  ot  catting,  drying  and  8a<±s  for  his 
diare  of  tbe  fmit"  Signed     botb  parties. 

This  contract  was  continued  in  force  to 
Noranber  1,  1902,  ▲  settlement  had  been 
made  for  Uie  cnv  of  each  year  np  to  Norem- 
ber,  190Q.  Ttarae  remained  on  band  of  tbe 
crop  of  1802  878%  of  dried  apricots, 

wbldi  woe  In  tbe  possession  of  the  plalntUE. 
On  October  9,  1002,  during  the  absence  of 
Idalntlf^  tbe  defendant  came  and  carried  said 
dried  apricots  away,  and  tbe  plalntlfl  now 
seeks  by  his  suit  to  have  them  retnmed  to 
him.  While  the  agreement  set  oat  and  un- 
der which  the  parties  were  opwatlng  is  catt- 
ed therein  a  lease,  yet  under  tbe  autluurlty 
of  Bemal  t.  Hovlns,  17  OaL  S42,  79  Am.  Dea 
it  must  be  deoned  only  a  cropping  con- 
tract and  llie  partiea  are  co-tenants  in  the 
fruits  raised  during  tbe  time  of  the  cmtract, 
and  each  has  aa  equal  right  with  the  otlwr  to 
tiw  possession  of  the  whole  ot  sidd  fruity  and, 
under  the  general  role,  neither  can  maintain 
a  eidt  against  the  other  tor  the  possesritm  of 
the  fimlt  In  Walls  t.  Preston,  26  GaL,  at 
PMie  62,  the  court  says :  "It  is  the  genwal 
rule  that,  where  a  tmn  Is  created,  the  posses- 
sion glren  to  the  occnpsnt,  and  the  produce 
agrsed  to  be  paid  Is  to  be  paid  aa  rent,  then 
the  Instrument  la  to  be  regarded  as  a  lease. 
It  Is  also  a  general  rule  that,  where  tbe  occu- 
pant oorenants  to  deliver  to  the  owner  a  por- 
Hxm  ct  the  cn^  tbe  agreement  Is  held  to  be 
a  cropping  contract— a  letting  upon  shares — 
and  the  owner  and  occupant  are  toiants  In 
common  of  the  crop." 

Plalntitf  relies  upon  Clark  t.  Cobb,  121 
Cal.  686.  64  PaC  74,  as  fumisbfng  a  different 
doctrine.  In  that  case  Justice  Garontte^  who 
wrote  the  opinion,  says :  "The  parties  enter- 
ed Into  contracts  vrtiereby  one  Oobb  aireed  to 
fsrm  and  cultlTate  certain  lands  to  grapes 
and  grain  for  a  term  of  tea  years.  *  •  * 
It  was  provided  thoreln  that  the  lands  were 
demised  and  let  to  aaid  Oobb,  he  agreeing  to 
give  annually  for  the  use  thereof  a  cortoln 
portion  of  the  crops  of  grain  and  other  prod- 
ucts  grown  thereon."  There  was  a  mort- 
gage on  the  land,  which  was  foreclosed,  and 
the  land  sold  while  Cobb's  contracts  were  In 
fwce.  The  Justice  continues:  "Crops  of 
varions  kinds  were  cultivated  upon  these 
lands  by  Cobb  under  his  contracts  during  the 
eroding  season  ot  1885-96;  and  snbseanent 


to  tbe  afDMald  sales  of  Che  land,  and  dnrbiff 

the  pwlod  ot  time  alknred  by  law  fbr  redeo^ 
Hon,  these  enva  wen  gathered  andbarvest- 
ed  by  Cobb.  As  provided  in  his  contract,  be 
set  aside  the  pwtion  thereof  to  be  given  for 
Oe  use  ot  tb»  land."  The  qoestloa  In  that 
case  was  aa  to  whether  the  pnrdiaser  or  n- 
demptioner  waa  entitled  to  these  rents.  Jus* 
tlce  Oaroutte  further  says :  '"T^iat  these  oon* 
tracts  were  leases,  that  the  oonventlonal  re- 
latiiHi  of  landlord  and  tmant  existed  between 
the  parties,  and  that  the  grains  and  fmlts  to 
be  d^vered  to  the  landlord  when  gathered 
and  harvested  were  rent,  we  are  entirely  sat- 
isfied. *  •  •  The  authorities  of  this 
state  recognise  that  such  ooadltlooa  may  ex- 
ist;" BOdi  as  cropping  contract  and  co-tenancy 
In  the  crops  raised.  "When  it  Is  eetabllsbed 
that  a  certain  contract  is  a  lease,  and  that 
the  relation  of  landlord  and  teoant  exlats  be> 
tween  the  parties,  there  must  be  some  aK>ro- 
prlate  words  in  the  craitract  to  Indicate  that 
the  crops  raised  on  the  lands  are  to  be  held 
In  co-tenancT.  or  Boch  will  not  be  tbe  coDcln- 
sion  reached.  If  there  is  nothing  In  tbe  lan- 
guage  to  indicate  tiiat  totentlon,  then  the  pro- 
ducts to  be  delivered  to  the  landlord  after 
harvest,  by  the  tenant;  will  be  deemed  the 
property  of  the  tenant  until  that  time,  and 
treated  aa  rent  to  be  then  paid." 

The  contract  in  this  case  Is  vastly  different 
from  a  contract  where  the  landlord  Is  to  fur- 
nish the  land  and  do  nothing  more  but  re- 
ceive a  stipulated  part  of  the  crop  as  rmt,  as 
was  the  case  to  Glark  v.  Ccdib.  In  the  case 
at  bar,  Arthur  Thornton  agrees  that  he  will 
let  Adams  a  house,  that  be  will  furnish  imple- 
ments, horses,  wagons,  feed,  also  spraying 
materials,  also  boxes  and  trays  for  the  curing 
and  marketing  of  the  fruit,  furnish  new  trees 
to  replace  missing  ones,  also  to  pay  for  oue- 
half  of  boxing  materials  wben  shipping,  and^ 
when  fmit  is  to  be  dried,  to  pay  for  the  ex- 
pense of  catting,  drying,  and  sacks  for  his 
share.  His  labor,  and  bis  capital,  other 
than  the  land,  went  toto  the  aapB  in  raising, 
harrestlng,  shipping,  and  marketing.  It 
seems  to  me  they  could  not  have  made  a  dear- 
er cropping  contract  even  tbot^h  they  had 
used  tbe  words,  "We  hereby  enter  Into  a. 
cropping  CMitract"  It  appears  v«y  plainly 
what  the  totentlon  of  tbe  parties  was.  Thorn- 
ton put  np  his  land,  his  materlals,hls  feed,, 
his  borsee,  and  furnishings  against  the  labtv 
and  skill  of  Adams,  and  they  were  to  "share 
and  sbare  alike."  Fruit  was  shipped  to  boxes, 
marked  "Thornton  &  Adama"  I  presnmOk 
when  the  fruit  was  shipped  to  the  Eastern 
market  they  stood  "share  and  share  alike" 
on  losses,  which  sometimes  do  happen.  Ui^ 
der  the  view  token  by  us  the  motlMi  for  non- 
suit should  have  been  granted. 

Judgment  Is  revmed. 

Weooncnr:  CHIPMAN,  P.  J.;  McLAUaO- 
LIN,  J 
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OQIM  et  ml  BCBBEL. 

{Court  (tf  Appeal,  Third  District.  Califomta. 
July  25.  1905.) 

1.  Landlord  and  Tenant— UnuwFux.  Ds- 

TAiNEB—DKrEKSEB— Fraud. 
In  unlawful  detainer,  defendant  may  show 
tlut  the  lease,  while  not  originally  fraudulent; 
is  held  by  plaintifFs  by  virtue  of  a  fraudulent 
and  fictitious  deed  from  the  original  lessor,  ex- 
ecuted solely  to  depriv*  defendant  of  his  rights 
under  the  lease, 

2.  AFPBAL— GREItTBIUTY  OF  WlTNESSEa— Ite- 

cision  OF  Lower  CouRT-OoNCLUSiVRNRsa, 
The  discretion  of  the  trial  court  in  accept- 
log  or  rejectiug  the  statements  of  witnesses  can- 
not be  interfered  with  on  appeal. 
8-  IjAndlord  and  Tenant— UMUvnTL  !>>• 

CAIHSB— DXraHifBS— FBAtTD. 

In  unlawful  detainer,  evidence  Mi  suffi- 
cient to  support  findings  that  the  transaction  tiy 
which  the  original  lessor  conveyed  the  premlaaa 
to  plaintiffs  waa  fictitious  and  collusive  in 
character,  and  was  concocted  w^ly  to  d4>riTe 
defendant  of  bis  rights  under  the  lease. 
4.  Saice— Option  to  Pttrchase— Biqhts  or 
Lbssbe. 

Where  a  lease  provided  that  the  leeswr 
night  sell  the  premiaea,  either  subject  to  the 
terms  of  the  lease  or  tb^by  termioatitu  the 
same,  but  further  provided  that  the  lessee 
should  have  the  preference  as  purchaser  in 
case  of  salsi  the  lessee  could  only  be  deprived 
of  his  rights  under  the  lease  by  a  bona  fide 
Bale.  He  could  not  be  otuted  on  refusal  to  pay 
the  lessor  a  snm  fictitiously  or  fraudulently 
named  as  offered  by  another  person  for  the 
premises,  nor  oould  his  righta  be  afiEected  by  a 
gift  by  the  lessra:  to  her  son. 

[Ed.  Noteu— For  cases  in  point,  see  vol.  32, 
Gent  Dig.  Landlord  and  Tenant,  H  290-206.] 

ff,  SAin— GONTETAHOB  BT  LESSOR— ^EJUDICE 

TO  Lessee. 
A  flcdttons  and  fraudulent  sale  by  a  lessor 
In  a  lease,  which  gave  the  lessee  a  preference 
right  to  purchase  In  case  of  sale,  was  preju- 
dicial to  the  lessee.  In  that  It  deprived  lum  of 
hia  privilege  of  purchase. 

6.  Same— PsBFEbRNCB  xh  Pmnirtim  ftTtn. 

ABILIIT  TO  LESBEB. 

The  fact  that  a  lease  giving  the  lessee  a 
preference  right  to  purchase  In  case  of  sale  does 
not  constltata  an  enforceable  contract  for  the 
nde  of  the  premises  in  favor  of  the  lessee  does 
not  effect  the  lessee's  right  to  rely  thereon  to 
defeat  a  flctltioas  conveyance,  execoted  solely 
to  fraudulently  deprive  hua  of  Ms  rights  under 
the  lease. 

7.  Sake— Findings— PsopRiBTT. 

In  nnlawfol  detainer,  where  It  appeared 
and  waa  found  that  the  conveyance  to  plain- 
tiffs by  the  original  lessor  was  executed  for  tbe 
sole  purpose  of  fraudulently  depriving  the  de- 
fendant of  his  rights  under  the  lease,  the  court 
was  justified  in  further  finding  Chat  plaintiffs 
were  not  damaged. 

8.  Have. 

Nor  waa  it  necessary,  widar  tbe  dreom- 
stances,  to  find  that  defendant  r^ased  to  pay 

rent  to  plaintiff. 

9.  Saue — CosTBADicnoN  m  Findinqs. 

Nor,  under  the  circumstances,  were  the 
flndiDW  contradictory,  in  that  the  court  found 
that  the  property  was  conveyed  to  pbiiDtiffs  by 
the  original  lessor,  and  further  found  that  plain- 
tiffs had  no  title. 

10.  Same— Evidence. 

In  unlawful  detainer,  wliere  the  defense 
was  that  the  conveyance  of  the  demised  prerais- 
es  to  plaintiffs  by  the  original  lessor  waa  collu- 
sive and  fictitious,  and  waa  intended  merply  to 
defraud  defendant  of  his  prefeienes  right  to 


pniduuw^  ft  wss  eompetoit  flor  defsndant  to 
show  his  ability  and  willingness  to  purcfaass  tits 

property  at  Its  fair  market  value. 

11.  Appeal— Harmless  EIrbor. 

Further  evidence  that  defendant  had  of- 
fered to  pay  rent  to  the  original  lessor,  who  was 
not  a  party,  and  that  ahe  had  refused  to  accept 
it,  was,  while  perhaps  nnnecessary.  harmless. 

12.  Landlord  and  Tenant— Unlawtux,  Dx- 

TAINER— EvIDKKCE— COMPETENCT. 

i        Evidence  of  plaintitTs  financial  irrresponsl- 
bility  was  also  competent. 

At>peal  from  Snperlor  G)utt,  Stanislaus 
i  Oonnty ;  W.  O.  Minor,  Jndge. 
I  Unlawfal  detainer  by  H.  W.  Ogle  and  an* 
{  other  against  John  Hnbbel.  From  a  Jndg- 
I  ment  In  f aror  of  defendant,  and  from  an  order 
i  dmyiiig  a  new  trial,  plalntlfls  appeaL  Af> 
firmed. 

Rehearing  denied  by  Ckrart  of  Appeal 
August  22,  1905;  by  Supreme  Gonrt  S^tem- 

ber  23,  1905,  Beatty,  C.  X,  dissenting. 

Nlcol,  Orr  &  Nutter  and  Deanell  &  Walt- 
hall, for  appellants.  P.  BL  Orlffln,  tw  re- 
spondent 

CHIPMAN,  P.  J.   One  Barbara  Hubbel 
I  jQother  of  O.  F.  Hubbel,  was  the  owner  of  tlie 
I  demised  premises,  and  on  October  18,  189d, 
:  leased  tbe  same  to  tbe  defendant.   Tbe  lease 
;  was  for  five  years,  with  right  of  renewal  for 
j  five  years,  the  term  to  commence  on  the  day 
;  of  Its  execution;  the  rental  being  $25  per 
'  month,  payable  monthly  In  advance  on  the  1st 
\  day  of  each  month.   It  was  further  provided 
i  that  the  lessor  "may  sell  said  premises  during 
{  the  continuance  of  this  lease,  either  subject 
'  to  tbe  terms  hereof  or  that  such  sale  may 
1  terminate  and  determine  this  lease  within  one 
I  year  after  notice  of  said  sale ;  but  It  la  nnder- 
;  stood  that  said  party  of  the  second  part  Hes- 
j  see]  may  always  have  the  preference  as  pur- 
1  chaser  in  case  of  sale."   Defendant  entered 
;  under  the  lease,  and  paid  rent  agreeably 
!  thereto,  until  and  Including  the  month  of 
'  April,  1902.   On  April  29, 1902.  Barbara  Hub- 
bel executed  a  conveyance  of  the  premises  to 
plaintiffs  by  bargain  and  sale  deed,  which  was 
.  duly  recorded  April  30,  1902,  and  on  that  day 
'.  they  served  written  notice  on  defendant  that 
I  they  had  purchased  the  premises  and  that 
;  they  "wish  to  obtain  possession  of  said  prem- 
,  Ises  as  soon  as  they  can  be  vacated  by  you.** 
'  On  May  22,  1902,  plaintiffs  served  upon  de- 
:  f endant  written  notice  requiring  him  to  pay 
j  rent  to  them,  being  $25,  for  the  month  of  May. 
I  1902,  "or  deliver  to  us  the  possession  of  all 
I  of  said  premise  in  three  days  from  the  time 
I  of  service  upon  you  of  this  notice."  Defend- 
i  ant  falling  to  pay  rent,  plaintiffs  filed  their 
verified  complaint  JTone  13,  1902,  alleging, 
among  other  things,  that  they  had  purchased 
the  property  and  were  now  the  owners  there- 
of.  Defendant  answered,  admitting  the  exe- 
cution of  the  lease  and  his  possession  under 
it.    He  also  admitted  the  execution  of  an  In- 
strument by  said  Barbara  Hnbbel  purporting 
to  convey  said  premises,  but  alleged  "that  said 
purported  deed  was  made  to  defraud  defend- 
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ant  of  his  legal  rights  under  and  by  virtue  of 
said  written  lease.  •  •  •  denies  that  the 
plaintiffs  are  the  vmien  of  the  lots  described 
In  the  complaint;**  doiles  that  he  has  refused 
or  neglected  to  pay  the  rent  required  by  said 
lease,  alleges  that  he  has  offered  to  pay  the 
rent  to  his  lessor,  Barbara  Hnbbd,  and  to 
plaintiffs;  but  that  plalntlffls  have  refnaed  sudi 
paymeit,  and  also  alleges  willingness  and 
ability  "to  pay  said  r»t  to  the  persona  whom 
the  court  may  determine  to  be  the  proper  per- 
sons to  recelTe  said  renl^  and  here  with  ttie 
filing  Qt  this  answer  deposits  tSm  mon^  In 
court"  By  way  of  an  equitable  defense  to 
Bald  action  and  as  a  cross-complaint  defend- 
ant alleges  the  execution  of  the  lease  and  hte 
performance  of  all  the  conditions  thereof  on 
his  part  to  be  performed;  that  hUt  lessor,  "in 
order  to  oust  defendant  from  said  pr«nises, 
ftaaduloatly  and  wltiiont  conslderatitai  trans- 
ferred said  propo^  to  *  *  *  plaintiffs 
herein  on  or  about  the  29tti  day  of  April, 
1902";  that  plaintlflb  took  said  deed  with  full 
knowledge  of  dtfoidan^s  righto  vndsx  said 
lease,  and  his  right  to  purchase  said  property, 
and  well  knew  that  said  deed  was  made  "to 
oust  defendant  from  said  premises" ;  that  de- 
fendant "has  always  been  able,  willing,  and 
anxious  to  buy  said  pn^rty  from  said  Bar- 
bara Hubbel" ;  "that  die  has  refused  to  place 
a  cash  price  upon  said  premises,  so  that  de- 
fendant conld  purchase  the  same,  and  she  still 
refuses  and  neglects  to  do  the  same." 

There  was  no  demiirrer  to  the  answer  or 
cross-complaint,  and  the  trial  proceeded,  the 
court  Bitting  as  a  Jury.  The  conrt  found  that 
the  lease  was  executed  as  above  stated ;  that 
defendant  entered  into  possession,  and  has 
ever  since  been  in  possessloD,  under  It ;  that 
he  has  never  refused  to  pay  rent  to  said  Bar- 
bara Hubbel ;  that  she  refused  to  accept  rent 
after  April  29,  1902,  and  that  ever  since  that 
time  defendant  has  been  able,  ready,  and  will- 
ing to  pay  said  rent  to  said  Barbara  Hubbel, 
"and  has  proffered  the  same  to  her,  but  she 
has  refused  to  accept  the  same  or  any  part 
thereof ;"  that  on  April  29,  1902,  she  "by  an 
Instrument  in  writing  conveyed  said  premises 
to  plaintiffs  herein";  that  prior  thereto  she 
had  notified  defendant  "that  she  Intended  to 
sell  the  same,  and  the  terms  of  such  sale,"  but 
refused  to  place  a  cash  value  upon  the  prop- 
erty upon  defendant's  request,  and  so  notified 
him ;  "that  said  Barbara  Hubbel,  for  the  pur- 
pose of  ousting  defendant  from  said  premises 
and  to  avoid  the  terms  of  said  lease,  conveyed 
said  premises  to  plaintiffs ;  that  plaintiffs  at 
the  time  of  said  sale  were  in  collusion  with 
said  Barbara  Hubbel  to  defraud  defoidant  of 
all  rights  under  said  lease,  and  to  oust  defend- 
ant from  said  premises,  and  to  terminate  said 
lease ;"  that  defendant  has  performed  all  the 
conditions  of  said  lease  by  him  to  be  perform- 
ed, and  he  always  has  been  willing  and  able 
to  buy  said  property,  but  said  Barbara  Hub- 
bel refused  to  place  a  price  upon  tho  same ; 
that;  when  plalntUCa  recetveil  said  d(»d. 


"they  Iiad  actual  notice  of  defendant's  equl^ 
and  Interest  In  the  land" ;  that  plaintiffs  have 
not  been  damaged.  As  conclusions  of  law  the 
court  found  that  plaintiffs  are  not  the  owners 
of  the  demised  premises,  that  th^  are  not  en- 
titled to  rents,  that  defendant  Is  rightfully 
in  possession,  that  he  has  not  broken  the 
terms  of  the  lease,  and  that  neither  of  plain- 
tiffs has  any  right;  tiOe,  or  Intwest  in  fb» 
pronlses.  Judgment  passed  against  plain- 
tiffs, and  eadi  of  them,  "that  all  adverse 
claims  4tf  the  plaintiff*,  and  each  of  them,  to 
said  pronlses  or  any  part  thereof,  are  invalid 
and  groon^ess ;  that  defendant  Iwt  uaA  he  Is, 
hereby  declared  and  adjudged  to  be  entttied 
to  the  lawful  and  peaceful  possession  of  said 
premises  and  every  jiart  thereof."  From  this 
Judgment,  and  the  order  denying  plaintiffs' 
moticm  for  ■  new  trial,  they  appeal. 

Plalntllb  claim  that  their  title  was  not  an 
Issue  and  oonld  not  be  tried  In  this  form 
action,  and  tiiat  the  evidence  Is  Insufficioit  to 
Justify  the  decision,  for  the  reason  that  there 
Is  no  evidemce  that  defendant  either  paid  or 
offered  to  pay  any  roit  to  plaintiffs  after 
April  29,  1002,  the  date  of  tlielr  alleged  pur* 
diase  of  tiie  premises.  Defendant  does  not 
d«iy  that  he  paid  no  roit  to  plalntiffa  He 
not  only  refused  to  attorn  to  plalntUd,  but 
denied  th^  right  to  demand  or  receive  rent; 
and  d«[iied  their  alleged  ownership  of  the 
ponises  demised.  Bis  cisitentlon  was  and  Is 
that  the  conveyance  to  plaintiffs  by  his  lessor 
was  fictitious  and  fraudulent,  and  therefore 
void,  and  was  made  for  the  express  purpose 
of  depriving  him  of  his  lease  and  of  his  right 
to  purchase  the  property.  The  court  found 
for  the  defendant  upon  these  issues,  and.  if 
defendant  had  the  right  in  this  action  to  make 
this  defense,  and  did  In  fact  support  it  by  suf- 
ficient evidence.  It  was  not  essential  to  de- 
fendant's recovery  that  he  should  show  an  of- 
fer to  pay  or  a  payment  of  rent  to  plaintiffs. 
The  correctness  of  the  decision  rests  mainly 
upon  the  right  solution  of  the  questions  tlius 
raised.  We  think  that  the  decisions  of  the 
Supreme  Court  of  this  state  show  that  the  rule 
contended  for  by  appellants  is  not  applicable, 
where  fraud  is  shown  to  have  entered  Into  the 
procurement  of  the  lease,  but  that,  under  such 
circumstances,  the  tenant  may  dispute  the 
Utie  of  bis  landlord. 

In  Mason  v.  Wolff,  40  Cal.  246,  It  was  said 
that  "the  consequences  of  entering  Into  the 
contract  can  only  be  avoided  by  showing 
some  fraud  or  mistake  which  would  have  been 
sufficient  to  set  aside  the  lease  Itself."  In 
Johnson  v.  Chely,  43  Gal.  299,  the  actlcm  was 
unlawful  detainer  under  the  act  of  1863 
(St.  1863,  p.  652,  c.  411),  to  recover  premises 
from  a  tmant  holding  over  after  demand 
of  rent  due  and  failure  to  pay  for  the 
space  of  three  days.  Defendant,  among  other 
defenses,  allied  that  the  lease  sued  upon  was 
procured  through  fraud.  The  trial  court  re- 
fused to  permit  defendant  to  prove  that  he 
was  already  In  posesslon  of  the  premises 
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wbea  be  agreed  to  become  the  tenant  of  the 
plaintiffs,  and  that  th^  Induced  him  to  a» 
some  the  relation  of  tenant  to  them  by  tb^ 
fraudulent  misrepreeentatlona  that  tbey  were 
the  owners  of  the  premises.  After  showing 
that  In  ejectment  the  defendant  Is  permitted 
to  show  fraud,  and  la  not  estopped  to  dispute 
his  landlord's  title  where  he  did  not  enter  un- 
der the  lease,  and  that  the  landlord  cannot 
throw  him  out  by  mere  force  of  such  a  lease, 
the  court  aald:  "That  the  same  result  must 
follow  so  far  as  the  defendant  Is  concerned 
In  an  action  of  unlawful  detainer,  in  which  a 
lease,  relied  upon  to  establish  the  relation  of 
landlord  and  tenant,  Is  shown  to  have  been  ob- 
tained under  such  circumstances  as  would  not 
hare  estopped  the  tenant  from  disputing  the 
title  of  the  landlord  In  a  court  In  which  the 
title  could  be  tried." 

In  Knowlea  v.  Murphy,  107  Cal.  107,  40Pac. 
Ill,  one  of  the  Issues  presented  by  the  defend- 
ants was  that  tbey  were  Induced  to  enter  in- 
to the  lease  by  reason  of  certain  false  and 
fraudulent  r^ireeraitatlons.  This  defense 
seems  to  have  been  recognized  as  prc^rly 
made,  and  failed  only  because  of  insufficient 
evidence  to  support  It  In  the  case  of  Davis 
T.  Schweikert,  130  Cal.  148,  62  Pac.  411,  the 
lease  provided  that  the  lessee  would  surrender 
possession  "in  case  the  said  party  of  the  first 
part  should  sell  the  property  herein  described 
at  any  time  durii^  the  term  of  the  lease." 
The  tenant's  lessw  made  a  conveyance  of  the 
premises  to  defendant,  who  represented  to 
plaintiff  (the  tenant)  that  she  had  purchased 
and  paid  for  the  property,  and,  relying  on 
the  truthfulness  of  these  representations, 
plaintiff  surrendered  possession.  He  after- 
wards learned  that  the  sale  was  flctlttons 
and  fraudulent,  and  made  for  the  purpose  of 
r^ainlng  possession  from  him.  He  brought 
the  action  for  damages,  and  recovered.  The 
court,  In  affirming  the  Judgment,  said :  "The 
lease  conveyed  to  plaintiff  the  premises  for 
the  term  of  five  years,  subject  to  the  condi- 
tion, expressly  written  In  the  lease,  that  It 
should  terminate  upon  the  property  being 
sold  by  the  lessor.  The  covenant  must  be  un- 
derstood as  meaning  an  actual  bona  fide  sale, 
and  not  a  fraudulent  one.  It  was  not  con- 
tnnplated— or.  at  least,  the  law  does  not  con- 
template— that  the  lessor  could,  by  a  pretend- 
ed fraudulent  sale,  made  for  the  very  purpose 
of  defeating  his  lessee  of  his  estate,  avoid  the 
lease,  and  tboi  take  advantage  of  his  own 
wrong."  We  cannot  doubt  that  had  the  ac- 
tion been  unlawful  detainer  to  dispossess  the 
totant  under  pretense  of  sale,  he  could  have 
Buccessfully  defeated  It  by  showing  the  sale 
to  have  been  fraudulent  and  for  the  purpose 
of  ousting  him. 

In  the  case  of  Kewman  Ca  t.  Lassing,  141 
Cal.  17^  74  Pac.  701  the  action  was  unlawful 
detainer.  Defendant  conveyed  the  prDi>erty 
to  plaintiffs,  and  subsequently  gave  plaintiffs 
a  note  for  |93G,  in  consideration  of  which 
plalntUC  agreed  tiiat  defendant  might  remain 


In  possession  cme  year.  To  plalntUFa  com- 
plaint defoidant  answwed  that  tbe  deed  waa 
execated  and  the  agreemoit  tox  poBsesBlMi 
was  made  through  the  false  and  fraudulent 
,  repreaoitatlona  of  plaintiff.  At  the  trial  de- 
'  fendant  had  the  verdict,  and  the  trial  court, 
on  plaintiff's  motion,  granted  a  new  trial.  In 
the  course  of  the  opinion  on  appeal,  the  court 
said:  "Bespondent  contends,  as  we  under- 
stand the  brief  of  counsel,  that  defendant  la 
estopped  to  deny  his  landlord's  title,  under 
the  general  rule  that  a  lessee  cannot  In  au 
action  Involving  possession  or  right  of  posses- 
sion, question  the  title  of  hla  landlOTd;  that 
defendant  must  first  go  into  the  equity  court 
and  have  the  deed  set  aside,  If  made  through 
fraud  or  undue  infiuence.  While  desiring  to 
avoid  the  discussion  of  questions  that  may 
not  hereafter  arise,  It  la  proper,  perhaps,  to 
say  that,  in  our  opinion,  the  defendant  may 
show,  as  part  of  the  transaction  leading  up  to 
the  lease,  and  as  evidence  bearing  upon  the 
question  of  fraud  and  imdne  influence  in  the 
execution  of  the  lease,  that  the  deed  as  well  as 
the  lease,  was  so  executed,  and  to  show  the 
relation  of  each  to  the  other  as  one  transac- 
tion. Defendant  is  not  seeking  rescission,  nor 
Is  he  asking  to  have  the  deed  set  aside  an 
void.  He  Is  simply  defending  against  plain- 
tiff's action  on  the  ground  of  fraud  and  undue 
influence,  and  asks  no  affirmative  relief.  We 
think  he  may  do  this  without  rescinding. 
[Citing  cases.]  The  answer  Is  Intended  to 
set  forth  what  in  Toby  v,  Oregon  R,  R,  Co., 
98  Cal.  490,  33  Pac.  550.  1b  termed  'defensive 
relief,  whereby  fraud  Is  set  up  by  way  of  de- 
fense to  defeat  an  action  broni^t  to  enforce 
an  apparent  liability.' " 

In  the  case  now  here  the  lease  was  not  orig- 
inally procured  by  fraud,  but  the  effect  of 
the  findings  Is  that  plalnUffS  now  hold  It  in 
fraud  of  defendant's  rights,  through  the  acts 
of  defendant's  lessor  and  her  grantees,  and 
that  they  are  seeking  to  enforce  it  to  his  det- 
riment So  far  as  plaintiffs  are  concerned, 
the  lease  in  their  hands  is  found  to  be  taint- 
ed with  fraud,  because  the  deed,  by  force  of 
which  alone  the  plaintiffs  claim  under  the 
lease,  was  ft-audulent  and  void.  That  evi- 
dence was  admissible  to  establish  the  facts 
found,  we  entertain  no  doubts  in  view  of  the 
prindplea  wunclated  In  the  foregoing  cases. 
The  remaining  question,  then.  Is,  was  the  evi- 
dence sufficient  to  Justify  the  findings? 

Mrs.  Hubbel,  on  February  14,  1902,  wrote 
defendant  Informing  him  that  she  had  an  op- 
portunity to  sell  the  premises  for  $1,900  cash 
and  $4,500  payable  In  four  years,  with  inter- 
est at  8  per  cent  compounded  yearly,  and  se- 
cured by  mortgage  on  the  land,  and,  unless 
she  received  from  him  the  above  or  a  better 
offer  before  March  1,  1902,  she  would  accept 
the  offer  above  mentioned,  and  sell  the  prop- 
erty upon  the  said  terms.  On  February  26, 
1902,  defoidaut  replied:  "I  have  reason  to 
know  that  said  pretended  sale  Is  for  the  sole 
purpose  of  ouatlng  me  from  aald  property." 
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He  stated,  forthep :  "If  you  Intend  to  make 
a  bona  flde  aale  of  the  leased  premlsea,  kind' 
ly  state  the  amount  you  will  take  In  cash  up> 
on  the  delivery  of  the  deed  to  me."  And  he 
also  added:  "By  the  terms  and  agreements 
and  coTenants  of  your  lease  to  me,  a  cash  and 
real  value  must  be  placed  upon  the  premises 
and  bona  flde  purchaser."  To  this  letter 
Mrs.  Hubbel  replied  March  8, 1902,  informing 
defendant  that  he  was  not  entitled  to  any  bet- 
ter or  diiferent  terms  than  those  np<ni  which 
she  could  dispose  of  the  property  to  other 
parties,  and  added :  "Of  course,  I  understand 
from  your  letter  that  you  are  not  desiring  to 
purchase  the  pro[)erty  in  good  faith,  and  so 
It  will  receive  no  further  attention  from  me, 
and  I  will  proceed  to  complete  the  sale  al- 
ready agreed  upon."  Without  further  notice 
to  defendant  she  executed  the  deed  to  plaiit- 
tiffs  above  mentioned.  Plaintiff  Ogle  testi- 
fied that  for  his  half  interest  he  paid  $1,000 
in  cash  and  delivered  his  note,  secured  by 
mortgage  on  the  premises,  for  $2,250.  pay- 
able four  years  after  date;  at  8  per  cent 
interest  Plalntift  Hubbel  testified  that  he 
gave  bis  note  to  Mrs.  Hubbel  for  $2,250.  pay- 
able one  year  after  date  at  8  per  cent  Interest 
without  security.  He  testified  that  at 
various  times  In  previous  years  be  bad 
deposited  with  his  mother  $400,  which 
she  allowed  as  a  payment  on  the  purchase, 
and  that  ebe  made  blm  a  present  of  $500,  and 
that  he  had  paid  about  $100  on  the  note  since 
the  transaction.  These  Items  aggregate  $0,- 
500.  The  undisputed  evidence  was  that  the 
market  value  of  the  premises  was  not  to  ex- 
ceed $3,000,  some  witnesses  placing  It  at  $2,- 
500 ;  that  defendant  was  able  and  willing  to 
purchase  the  property  at  Its  reasonable  or 
market  value ;  that  plaintlflt  Hubbel  was 
without  means,  and  that  his  expectationa  to 
meet  his  note  were  that  he  would  earn  the 
money  or  obtain  renewal  of  the  note.  Mrs. 
Hubbel  did  not  testify,  and  the  conrt  bad  on- 
ly the  testimony  of  plalntUt  Hubbel  as  to 
what  he  paid  for  his  Interest  In  the  property. 
Some  facts  were  brought  out  from  which  the 
court  was  no  doubt  ted  to  discredit  the  testi- 
mony of  plaintur  Hubbel.  and  which  tended 
to  show  that  the  sale,  If  meant  to  be  binding 
at  all.  was  for  about  half  the  amount  Mrs. 
Hubbel  Informed  defendant  she  was  offered 
for  It  The  trial  court  had  the  witnesses  be- 
fore It  and  with  Its  discretion  In  accepting  or 
rejecting  the  statements  of  witnesses,  under 
the  eireumatances  disclosed,  we  cannot  Inter- 
fere: There  was  sufficient  evidence  to  sup- 
port the  findings  of  the  court  as  to  the  ficti- 
tious character  of  the  transaction. 

The  contention  of  appellants  that  Mrs. 
Hubbel  had  the  right  to  give  away  a  half  in- 
terest In  the  property  to  her  son.  If  she  wish- 
ed to  do  so,  is  not  consistent  with  respond- 
ent's rights  imder  tbe  lease.  The  lease  con- 
templated a  bona  flde  sale  before  defendant 
could  be  deprived  of  his  rights  under  the 
lease.  It  may  be  tbat  the  lessor  had  the 
right  to  make  a  sale  to  some  one  willing  to 


give  more  than  tiie  market  value,  and  that  de- 
toidaiit  would  be  obliged  to  pay  this  sum,  if 
be  wished  to  purchase ;  but  In  any  event  the 
•ale  would  have  to  be  "an  actual  bona  flde 
nJB,  and  not  a  fraudulent  one."  Davis  t. 
Schwdkert  supra.  It  may  also  be  that  the 
lessor  had  the  right  to  convey  the  property  by 
gift  to  her  son ;  but  such  a  conveyance  would 
not  have  terminated  the  lease,  or  have  affect- 
ed defendant's  rights  under  it  He  would 
still  have  tbe  right  of  purchase  In  case  of  n 
sale  during  the  life  of  the  lease.  But  the 
court  found  that  the  conveyance  here  was  a 
fraudulent  one,  and  In  effect  found  that  the 
consideration  to  be  paid  by  plaintiff  Hubbel 
was  pretended  and  flctltlous,  and  was  design- 
ed  to  so  increase  the  price  to  d^endant  tbat 
he  would  not  buy.  while  Mrs.  Hubbel  was  at 
ttie  same  time  receiving  all  tbe  property  was 
worth  In  the  market  Tbe  undisputed  fact 
on  plaintiff's  own  sbowli^  was  that  she  did 
not  dispose  of  the  property  upon  the  terms 
she  wrote  def^idant  she  was  offered  for  It 
Plaintiffs  contoid  tbat  defendant's  rights 
were  not  prejudiced  by  the  conveyance,  be- 
cause he  had  the  same  remedies  against  them, 
as  grantees,  as  be  bad  against  his  lessor. 
This  might  be  true,  had  defendant  declined 
to  purchase  after  notice  of  a  bona  flde  offer 
of  purchase  by  some  other  person.  But  he 
was  deprived  by  this  pretended  sale  of  the 
Important  privilege  to  purchase  which  tbe 
lease  gave  him.  He  could  not  attorn  to  plain- 
tiffs  without  recognizing  tbe  validity  of  tbeir 
purchase  and  their  right  to  terminate  the 
lease  and  deprive  blm  of  tbe  balance  of  his 
term. 

Appellants  further  contend  that  the  iffovl- 
slons  of  the  lease  were  not  such  as  to  consti- 
tute a  valid  or  enforceable  contract  for  the 
sale  of  the  leased  land,  because  they  were  In- 
definite, uncertain,  and  incomplete.  Under 
the  terms  of  the  lease,  defendant  could  not 
compel  his  lessor  to  sell  to  blm  at  any  price. 
But  this  Is  not  an  action  to  specifically  enforce 
the  contract  Defendant  does  not  seek  affirm- 
ative relief.  He  seeks  merely  to  prevent  the 
perpetration  of  a  fraud  upon  his  rights.  Si- 
mon Newman  Co.  v.  Lasslng,  supra.  If,  as 
was  found  by  the  court  the  deed  was  made 
for  the  fraudulent  purpose  shown,  the  court 
was  Justified  in  finding  that  plaintiffs  were 
not  damaged.  It  was  not  necessary  for  tbe 
court  to  find  that  defendant  refused  to  pay 
rent  to  plaintiffs.  In  view  of  its  findings  as 
to  the  fraudulent  nature  of  the  transaction. 

Nor  do  we  think  the  findings  contradictory, 
to  that  the  court  found  that  the  prt^rty  was 
conveyed  to  plaintiffs  by  Mrs.  Hubbel,  and 
elsewhere  that  plaintiffs  had  no  title.  The 
findings  plainly  show  that  the  court  did  not 
regard  the  conveyance  as  valid,  though  in 
fact  executed.  Under  the  Issues  It  was  coui- 
I>etent  for  defendant  to  show  ability  and 
willingness  to  purchase  the  property  at  its 
fair  market  value.  He  was  not  bound  to  pay 
her  a  sum  fictitiously  or  fraudulently  nainort 
to  him  as  offered  by  another  person.   It  was 
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not  prejtidiclal  error  for  defendant  ta  show 
tbat  be  had  offered  to  pay  rent  to  bis  lessor 
and  tbat  sbe  bad  refused  to  accept  It  Under 
the  drcnmatancee  of  the  case,  and  his  lessor 
not  belDff  a  party,  It  was,  perhaps,  nnnec6»- 
sary  for  him  to  show  an  offer  to  pay  his  les* 
Bor.  If  plalntUfs  bad  shown  themselves  to 
hare  been  bona  fide  owners  of  the  property, 
an  offer  to  pay  rent  to  their  grantor  would 
have  been  no  defense.  This,  however,  was  not 
the  case,  and  the  evidence  was  harmless. 

It  was  not  error  to  allow  proof  of  plalntlfC 
Hnbbel's  financial  condition,  as  bearing  upon 
the  issues  presented,  and  as  tending  to  contra- 
dict his  testimony. 

The  Judgment  and  order  are  affirmed. 

We  concur:  MCLAUGHLIN.  J.;  BUCK- 
LES. J. 


1  csi.  App.  ail 

GAY  T.  THORPE,  Justice  of  the  Peace. 
(Coart  of  Appeal,  Second  District,  California. 
Jnly  14,  1905.) 

1.  DEPOarrions— Witnesses— RrruBAL  to  At- 

TKN  D— COSTKMPT. 
One  who,  as  a  witness,  la  Btunmoned  to  at- 
tend and  give  his  deposition  in  an  action,  is  a 
person  ctmoected  with  a  judicial  proceeding  be- 
fore a  court,  nnd  bis  refusal  or  failure  to  obey 
the  sDbpoena  is  pnniahable  as  for  a  contempt ; 
the  taking  of  the  deposition  to  be  used  on  the 
trial  of  the  cause  being  a  proceeding  in  the  case. 

[Ed.  Note.— For  cases  in  point,  sea  vol.  16. 
Cent.  Dig.  Depositions,  |  182.] 

2.  SaMX — JUSTICIS  or  THE  Peacb — Jtjbihdio- 

TIOW. 

The  jurisdiction  of  courts  of  equity  hav- 
ing been  given  to  the  superior  court  by  the  Con- 
atitutioD,  a  juBtictt  of  the  peace  before  whom  a 
witness'  deposition  was  sought  to  be  taken  in  a 
case  pending  in  the  superior  court  had  no  jnris' 
diction  to  punish  the  witness  for  contempt  in 
refusing  to  appear  and  testify. 

(Ed.  Note^For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Depositions,  S  132.] 

Appeal  from  Superior  Court  San  Diego 
Oonnty;  BL  8.  Torrance,  Jndge. 
.  Application  by  John  H.  Gay  for  writ  of  pro- 
hibition against  M.  R.  Thorpe,  as  Justice  of 
the  peace,  to  restrain  defendant  from  pro* 
ceediog  to  punish  petitioner  for  contempt  In 
refoBing  to  obey  a  si^pa>na  Issued  by  such 
justice,  From  an  order  denying  the  appUca- 
tion,  petitioner  app^la.  Reversed. 

L.  L.  Boone  and  Oacar  A.  Trippet^  for  ap- 
pellant Valentine  &  Newby  and  Victor  S. 
Shaw,  fOr  reapondoit 

AltLEN,  3.  This  Is  an  appeal  from  an  or- 
der of  the  superior  court  of  San  Diego  coun- 
ty denying  appellant's  application  for  a  writ 
of  prohibition  against  respondent  The  rec- 
ord discloses  tliat  on  March  20,  1903.  there 
was  an  action  i)ffliding  in  said  superior  court, 
in  which  case  notice  was  duly  served  upon 
the  defendant;  properly  supported  by  affida- 
vit, to  take  his  deposition.  This  notice  and 
affidavit  were  filed  with  respondent,  as  Justice 


of  the  peace  for  said  coontsr,  and  he  issued  a 
anbpcena  requiring  defendant  to  appear  on 
a  day  specified  and  give  his  deposition. 
The  defendant  disobeyed  such  subpoena.  Up- 
on  an  affidavit  being  filed,  a  warrant  of  ar- 
rest was  Issued  by  the  Justice^  directing  the 
defoidant  to  be  brought  into  the  presence  of 
said  justice  to  answer  the  charge  of  contempt 
Appellant  thereupon  applied  to  the  superior 
court  of  San  Diego  county  for  a  writ  of  pro- 
hibition, commanding  the  respondent  justice 
to  appear  before  such  court  and  show  cause 
why  be  should  not  be  restrained  from  fm> 
tber  proceedings  In  said  matter.  Upon  the 
hearing  of  this  application,  the  same  was  de- 
nied.  This  was  error. 

The  taking  of  a  deposition  is  a  part  of  the 
proceedings  In  the  court  for  whose  use  the 
evidence  is  sought  to  be  taken.  One  who  Is 
a  witness  summoned  to  attend  and  give  his 
deposition  in  an  action  Is  certainly  a  person 
connected  with  a  Judicial  proceeding  before  a 
court  His  conduct  In  falling  to  attend  In 
obedience  to  a  subpcena  Is,  therefore,  a  mat- 
ter which  can  be  controlled  by  the  court ;  and, 
if  so.  the  control  can  he  made  effective  only 
by  the  existence  of  the  power  to  punish  the 
disobedience.  Bums  v.  Snperlw  Court,  140 
Gal.  11,  78  Fac.  587.  The  taking  of  a  depo- 
sition to  be  used  on  the  trial  of  the  cause  is  a 
proceeding  In  the  cause.  Crocker  v.  Conrey, 
140  Cal.  217,  78  Pac  1006.  The  Jurisdiction 
of  eoinrts  of  equity  having  been  given  to  the 
superior  court  by  the  Constitution,  it  can- 
not be  taken  away  by  statute.  TnJare  v. 
Hevren,  126  Cal.  2^  68  Pac.  530 ;  Bums  v. 
Superior  Court,  supra.  The  same  mle  would 
seem  to  apply  to  the  powers  necessary  to  the 
exercise  of  this  jurisdiction.  Bums  v.  Su* 
perlor  Court  supra.  The  refusal  of  a  wit- 
ness in  a  proper  case  to  attend  and  give  bis 
deposition  before  a  notary  Is  one  of  the  con- 
tempts of  court  defined  by  section  1209,  Code 
Civ.  Proc.  Crocker  v.  Conrey,  140  Cal.  21^ 
78  Pac.  lOOa  Bver7  court  of  general  Juris- 
diction has  inherent  power  to  punish  for  con- 
tempt persons  who  obstruct  or  int^fere  with 
its  proceedings.  Ex  parte  O^rry,  128  U.  B. 
803,  9  Sup.  Ct  77,  32  L.  Eld.  406.  That  one 
may  not  be  put  In  Jeopardy  a  second  time  for 
the  same  offense  is  a  right  guarantied  by  the 
Gonstttution.  Were  the  statutes  to  be  so 
construed  as  to  give  to  a  Justice  of  the  peace, 
acting  for  the  superior  court  in  the  matter 
of  taking  depositions,  power  to  punish  for 
contempt  the  disobedience  of  ft  subpcena  is- 
sued In  such  proceedings  by  the  justice,  it 
would  be  to  say  that  the  Justice  of  the  peace 
was  given  a  powar,  the  exercise  of  which 
would  be  to  defeat  and  destroy  the  power  re- 
posing in  tlie  superior  court  in  the  first  in- 
stance. We  are  of  opinion  that  the  statutes 
do  not  contonplate  tbat  the  superior  court 
should  be  shorn  of  any  of  its  inherent  power, 
and  therefore  no  jurisdiction  rests  within  the 
justice  of  the  peace  to  punish  for  contempt 
the  disobedience  of  the  subpoena  issued  by 
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respondoi^  and  the  writ  Should  have  heen 
granted. 

The  order  and  jud^ent  of  the  siwarlor 
court  denying  the  writ  are  rerersed. 

We  concur:  GBAT,  P.  J.;  SMITH,  J. 


1  CftL  App.  SK 

PEBRIN  V.  CARBONa 
(Court  of  Appeal,  Third  District  California. 
July  11,  1905.) 

1.  APPSAX— REC<«D — EVIDENOB  — •  OBJBCTIOHS. 

Where  a  qaestion  to  which  an  objection  was 
orerruled  did  not  appear  from  the  record  to 
have  been  answered,  the  objection  could  not  be 
reviewed  on  appeal. 

2.  Momn-  Idanv— UnoEircK— RsccTAiroY. 

Where  plaintiff  Bued  to  recover  mraiey 

loaned  under  an  alleged  agreement  to  repay  the 
same  absolutely,  while  defendant  claimed  that 
the  loan  was  not  to  be  repaid,  except  from  com- 
minhnu  on  insurance  secured  by  him,  evidence 
that  plaintiff  had  employed  at  least  a  dozen 
Insurance  agents  during  the  preceding  five 
years,  whose  commissions  had  not  covered  the 
amount  of  loans  made  to  them,  but  that  he  had 
not  sued  them,  was  relevant. 

8.  WlTKEBSES— CaOSS-ESAHmATION. 

Such  evidence  was  admissible  on  plaintiff's 
cross-examination  to  discredit  his  testlmooy  that 
the  loan  was  payable  absolutely,  and  not  out  of 
commissions,  as  claimed  by  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses.  SS  930,  069.] 

Appeal  from  Snp^Uw  Cou^  Napa  Connty ; 
H.  a  Gesford,  Judge. 

Action  by  Howard  Ferrln  against  Charles 
Ii.  Carbone.  From  a  Judgment  In  faror  of 
defendant,  and  from  on  inrder  denying 
plaintiff's  motion  for  a  new  trial,  he  iqipealB. 
Affirmed. 

Weber  &  Rutherford,  for  appellant.  Bell, 
Torh  &  Bell,  for  respondent. 

BUCKLES,  J.  This  Is  an  action  to  re- 
cover the  sum  of  $320,  money  loaned.  The 
answer  denies  the  loan  as  plaintiff  pleads 
It,  and  sets  up  the  defense  that  the  mon^ 
was  advanced  to  defendant  by  plaintiff,  as 
the  agent  of  the  Washington  Life  Insurance 
Company  of  New  York,  for  the  purpose  of 
defraying  the  expenses  of  defendant,  who 
was  acting  as  soliciting  agent  for  said  in- 
surance company,  and  that  such  moneys 
were  not  to  be  repaid,  except  out  of  the  com- 
missions he  (the  defendant)  should  earn, 
when  the  same  should  be  sufficient  The 
case  was  tried  by  a  jury.  There  were  but 
two  witnesses,  the  plaintiff  and  the  defend- 
ant, and  the  verdict  was  for  the  defendant, 
and  Judgment  was  rendered  accordingly  for 
defendant  for  his  costs,  amounting  to  $39.65. 
A  motion  was  made  for  a  new  trial,  and 
denied.  The  appeal  Is  from  the  judgment 
and  from  the  order  denying  the  motion  for  a 
new  trial. 

The  evidence  shows  no  difference  between 
the  parties  ns  to  the  amount  of  money  ad- 
vanced or  the  date  when  loaned,  but  there  Is 
a  marked  and  substantial  difference  as  to  the 
repayment  of  the  $320;  plaintUC  saying  It 
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was  to  be  repaid  without  any  condition,  and 
toe  defendant  Oat  it  was  to  be  r^»ald  only 
In  case  he  shoold  make  it  in  the  way  ot  com- 
m lesions  in  selling  Insurance  for  the  com- 
pany. With  this  very  snbstantlal  conflict  In 
the  evidence,  the  judgment  could  not  be  die- 
turbed,  nnlesB  there  was  some  reversible 
error  committed  at  the  trlaL  Serml  errors 
are  complained  of  In  the  bill  of  exceptions, 
but  only  two  seem  to  have  been  taken  as  at 
all  serious,  for  appellant  has  mraitloned  but 
these  two  In  his  argument.  The  first  alleged 
error  onr  attention  Is  called  to  is  tlw  ruling 
of  the  lower  court  In  oTermling  appellant's 
objection  to  the  question  asked  Ferrln  on 
cross-examination,  which  Is  as  follows :  "Why 
did  you  make  an  exception  In  Charlie  Car- 
bone's  case?"  The  court  overruled  the  ob- 
jection, and  the  record  falls  to  show  that  the 
witness  answered  It  at  all,  unless  the  answer 
can  be  fotmd  In  the  answer  to  some  other 
question  to  which  there  was  no  objection  In- 
terposed. The  question  not  having  been  an- 
swered, there  was  no  prejudicial  exrov.  Peo- 
ple V.  Dennis,  89  Ca\.  625-635. 

The  next  point  to  which  our  attention  Is 
called  Is  the  alleged  error  of  the  trial  court 
in  overruling  plaintiff's  objection  to  the  fol- 
lowing question,  asked  by  defendant  of  the 
witness  Perrin  on  cross-examination:  "How 
many  agents  have  you  employed  during  the 
lest  five  years  that  have  received  loans  from 
you  whose  commissions  have  not  covered  the 
amount  of  loans,  and  whom  you  have  not 
sued  and  brought  an  action  against?"  Ob* 
jection  was  made  on  the  ground  that  it  was 
Irrelevant,  Immaterial,  and  Incompet^t,  and 
not  croBs-examlnatloD,  and  had  nothing  to  do 
with  the  case  at  Issue.  The  objection  was 
overruled,  and  the  witness  answered,  "At 
least  a  dozea"  We  think  thore  was  a  rele- 
vancy. The  plaintiff  claims  there  was  no  con- 
dition attached  to  the  loan.  If  the  plaintiff 
had  advanced  money  to  12  other  agents  whose 
commissions  had  not  amounted  to  enough  to 
repay  the  loans,  and  no  effort  was  made  to 
collect  the  money  so  advanced,  this  fact  would 
tend.  In  some  small  way,  at  least  to  discredit 
plaintiff's  theory  that  he  loaned  the  money 
to  defendant  to  be  repaid  Irre^wctlve  of  com- 
missions earned.  And,  then,  It  is  cross-ex- 
amination, because  plaintiff  bases  his  light 
to  recover  upon  the  theory  that  the  money 
advanced  was  a  Joan  without  any  conditions 
as  to  payment,  and,  while  he  does  not  spe- 
cifically so  state  on  bis  direct  examlnatloiv 
yet  every  Intendment  of  his  testimony  is  to 
that  effect:  and  everything  which  will  tend 
to  rebut  the  fact  testified  to  by  a  party  to  an 
action,  or  dispute  an  Inference  that  may  be 
drawn  from  his  direct  testimony,  Is  admis- 
sible on  cross-examination.  It  must  be  borne 
In  mind  that  Perrin  was  the  plaintiff,  and 
claiming  to  recover  on  a  contract,  on  a  theory 
disputed  by  the  defendant ;  and  surely  the 
plaintiff  in  a  case  like  this  would  come  un- 
der the  general  rule  that  a  witness  may  be 
asked  on  his  mwa-examinatlon  any  questloa 
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vhlch  takb  to  teit  bis  accnracy,  Terad(7,  or 
cr«dlblUt7>  There  was  no  mat  In  tbls  ml- 
Ing. 

Jndgmeat  and  order  appealed  from  are  af- 
flrmed. 

We  coacnr:  CHIFMAN,  P.  J;  McLAUGH- 
UN,  J. 


1  cri.  App.  m 

HUMPHREY  v.  POPB. 
(Conrt  Of  Appeal,  Tblrd  District,  Calitomla. 
July  ^,  1905.) 

1.  Appeal  — QiiEETioNS  Rcvibwabia— Mat- 

TBB8  NOT  DlPCUSSBD. 
An  appellate  court  will  notice  only  Bach 
assisnments  of  error  as  are  discussed  in  ap- 
pellant's briefs,  and  will  not  prosecute  aa  In- 
dependent inquiry  to  find  out  reasons  for  or 
against  the  correctness  of  the  lower  coort'a 
rulings. 

2,  Sauk— Conclusiveness  of  Vebdict. 

A  verdict  sustained  by  evidence  will  not  be 
disturbed  on  appeal. 

8.  Husband  and  Wife— Alxbnatioh  of  At- 
FEcriONB— Inptbuctionb. 

In  an  action  for  the  alienation  of  a  hus- 
band's affections,  a  charge  for  plaintiff,  hy- 
pothesized on  "any  act  of  another  woman"  by 
which  a  wife  is  deprived  of  her  marital  rights, 
was  not  misleading,  where  other  instructions 
r^terated  tbe  proposition  that  plaintiff  could 
not  recover,  unless  defendant  willfully,  etc., 
alienated  and  deatroyed  the  affection  of  plain- 
tiffs husband  for  plaintiff,  and  maliciously 
caoaed  the  separatloa  between  them. 

4.  TBIA^IHSTBUCTIOHB— BUBDBN  OF  PbOOF. 

The  omission  of  the  word  "preponderance" 
in  referring  to  the  evidence  In  an  instruction 
Ten  at  plaintiff's  reqaest  was  not  preju- 
ciftl,  where  the  law  relating  to  the  burden  of 
proof  was  otherwise  fully  ana  repeatedly  called 
to  the  attention  of  the  jury. 

6.  Husband  and  Wife— Alienation  or  at- 
rEcnoNS— Instbuctions. 

An  instruction  confining  the  damages  re- 
oorer^le  for  tbe  alienation  of  a  husband's  af- 
fections to  "what  shall  fairly  seem  the  pecun- 
iary loss  of  plaiutifT*  is  proper. 

5.  Witnesses  —  Examination— OBJEcnoNfr- 

SCOPE. 

An  objection  to  a  question  as  "wholly  in- 
competent, irrelevant,  and  immaterial"  is  suf- 
ficient to  invoke  tbe  inhibition  of  Code  Civ. 
Proc.  §  18SI,  prohibiting  the  examination  of  a 
husband  or  mze  as  to  any  commuolcatloa  made 
br  one  to  the  other  during  marriage. 

7.  Baue— Pbitiusoed  Coicuunications— Gou- 
hunications  dubino  covkbtube. 

Under  Code  Civ.  Proc.  §  1881,  prohibiting 
the  examination  of  a  hnsband  or  wife  without 
tbs  consent  of  tbe  other  aa  to  an:^  communica- 
tiMi  made  by  one  to  the  other  during  marriage, 
all  communications  so  made  during  marriage 
are,  unless  consent  Is  shown,  absolutely  in- 
MHDpetent,  when  offered  to  be  shown  by  testi- 
mony of  one  of  the  spouses. 
&  Bvidehcb— Heabsat. 

In  an  action  Cor  alienation  of  the  affections 
of  plaintiff's  husband,  testimony  of  plaintiff  to 
narrations  by  her  hnsband,  in  tbe  absence  of 
defendant,  of  declarations  made  by  defendant 
to  plaintiff's  husband,  is  hearsay. 

9.  Sake— Obaii  Adhibsioks— Ohabactbb  of 
Evidence. 

Undpr  the  express  provisions  of  Code  Civ. 
Proc.  9  2061,  evidence  of  oral  admissions  of  a 
party  is  to  be  received  with  caution. 


10.  APPEAt— PbESUMPTIONS— COBBECTNEBS  OF 
RULINO. 

It  is  presumed,  In  the  absence  of  an  afiSrm- 
ative  showing  of  error,  that  a  ruling  of  the 
trial  court  excluding  evidence  was  correct. 

11.  Husband  and  Wife— Alienation  of  Af- 
FECTioN»— Evidence. 

In  an  action  for  the  alienation  of  affections, 
testimony  tendiug  to  show  that  the  scpnt  atiun 
or  alienation  resulted  trtm  other  canses  then 
those  alleged  is  admissible  on  tlie  issue  as  to 
whether  the  loss  of  consortium  was  due  to 
defendant's  conduct. 

12.  Same— Mitigation  of  Damagkb. 

In  an  action  for  alienation  of  affections,  evi- 
dence tending  to  show  unhappy  relations  and 
want  of  affection  between  the  spouses  prior  to 
defendant's  interference  between  them,  is  ad- 
missible in  mitigatitHi  of  damages. 

Ap[>eal  from  Superior  Court,  San  Joaquin 
County ;  W.  B.  Nutter,  Judge. 

Action  by  Mary  h.  Humphrey  against 
Louisa  O.  Pope.  From  a  judgmrait  for  plain- 
tiff, and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Reversed. 

Rehearing  denied  by  Supreme  Court  8e^ 
tember  23, 1905. 

A.  L.  Lerinsbr  and  W.  M.  Olbstm,  for  ap* 
pellant  Jas.  A.  LoutUt  and  Louttlt  &  Mid- 
dJecofr,  for  respondent. 

McLAUOHLIN.  J.  This  Is  an  action  for 
damages  caused  by  the  acts  of  defendant  in 
alienatliig  the  affection  of  plalntUPg  bnaband, 
and  abducting,  persuading,  and  enticing  said 
husband  ftom  plaintiff,  and  causing  Urn  to 
live  separate  and  apart  from  her.  The  tacts 
stated  in  the  complaint  are  set  forth  in  the 
decision  on  a  former  appeal  (122  CaL  255,  54 
Pac.  847),  and  hence  it  is  deemed  unnecessary 
to  repeat  them  here.  The  defendant,  answer* 
ing  the  complaint,  dmled  each  material  aver- 
ment thereof.  Tbe  cause  was  tried  before  a 
Jury,  and  upon  the  verdict  of  the  Jnry  a 
Jndgmfflit  waa  entered  against  defendant  for 
damt^es  In  the  sum  of  $2,000.  From  this 
judgment  and  an  order  denying  her  motion 
few  a  new  trial,  defendant  appeals. 

The  bill  of  sections  specifies  partlcnlara 
In  whicb  tbe  evidence  is  Insufficient  to  justify 
the  verdict,  and  contains  many  assign meote 
of  ecroT.  We  will  notice  only  those  assign- 
ments deoned  worthy  of  discussion  in  appel- 
lant's briefs,  for  we  cannot  be  expected  to 
"{wosecuto  an  independent  Inquiry  In  <H:der  to 
find  out  reasons  for  or  against  the  correctness 
of  the  mllngs."  People  v.  Woon  TuxSt  Wo, 
120  Oal.  297,  62  Pac.  833;  Banlstor  t.  Gamp- 
bell,  138  Cal.  460.  71  Pac.  004.  703 :  Duncan  v. 
Ramlsfa,  142  Cal.  686,  76  Pac.  601;  Wbyte  ▼. 
RoSCTcrantz,  123  Cal.  634.  56  Pac.  4S6,  69 
Am.  St  Rep.  90;  Taylor  v.  Bell,  128  CaL  806, 
60  Pac.  853;  City  v.  Enos,  135  Gal.  167,  67 
Paa  B2.  There  was  Buffldent  evldaice  to 
warrant  the  verdict  of  the  Jury.  The  testi- 
mony of  plaintiff  and  defendant,  aside  from 
tbe  lettw  written  by  the  latter,  sustains  the 
conclusion  reached  by  the  Jury,  and  hence 
such  verdict  cannot  be  dlatnrbod.  Iburg  v. 
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Baane^  47  Oal.  9SI;  Brodc  Pearson,  87 
GaL  681,  25  Fac.  063;  Bradford  t.  Wood- 
worth.  108  GftL  684,  41  Pac.  TOT)  ShalOr  v. 
WllUa,  124  OaL  36k  S6  Pac  635. 

Instruction  Na  8^  glvoi  at  Um  revneet  of 
plaintiff  was  not  erroneous.  InstmctlonB 
must  be  consldared  aa  a  whole,  and  In  the 
light  of  evidence  Introduced  before  the  Jury. 
While,  therefore,  an  Inatmction  that  "any 
act  of  another  woman,"  by  wbldi  a  wife  la 
deprived  of  her  marital  rights,  would,  stand- 
ing alone,  be  emmeous,  we  do  not  think 
the  Jury  could  have  been  misled  in  this  in- 
stance. 

In  Instractlons  numbered  6,  6,  7,  9, 11.  and 
1^  requested  by  defendant,  the  proposition 
waa  reiterated  that  the  plaintiff  could  not  re- 
cover unless  it  was  shown,  by  n  preponder* 
ance  of  the  evidence,  that  the  "defendant, 
contrlvingly,  willfully,  wrongfully,  and  with 
the  intent  to  Injure  the  plalntUC,  did  mall- 
cdouBly  alienate  and  dentroy  the  affection  of 
W.  O.  Humphrey  for  plaintiff,"  and  that  she 
'"maliciously  and  Intentlwally"  caused  the 
8q}aration  by  means  of  "malicious,  contriv- 
ing, willful,  or  wrongful  conduct  Intended  to 
alienate  the  husband's  aflectltm  from  his  wife. 
This  certainly  made  It  plain  to  the  Jury  that 
innocent  or  thoughtless  acts,  without  any  de- 
sign to  ^tloe  the  hudHUid  from  bla  wife,  could 
not  Justify  a  Terdict  against  defendant 

The  word  "preponderance"  was  onitted  In 
another  Inatmetioii  ^ven  at  plalntUTa  re- 
quest; but  what  baa  Just  beoi  said  shows 
tAat  the  law  relating  to  the  burden  of  proof 
was  fully  and  repeatedly  called  to  tbe  atten- 
Hotx  of  the  Jury,  and  hence  the  omission,  in  a 
single  instsnce^  waa  not  preJudldaL  People 
V.  Jackson.  188  Oal.  46%  71  Pae  Md;  People 
T.  Mcain^  61  Gal.  372. 

We  think  the  appelant  has  no  reasm  to 
eonqdaln  ot  the  Inatmctlim  relating  to  the 
measure  of  damages,  which  carefully  confines 
damages  recoverable  to  **what  shall  fairly 
seem  tbe  pecuniary  loss  of  plalntUf."  It  con- 
tains no  mention  of  children,  gifta,  or  allow- 
ances, and  Is,  thexefrae^  not  subject  to  ttie  ob- 
Jectlon  urged. 

During  the  aamlnatl«i  plaintiff,  she 
was  permitted  to  testis  as  to  what  her  hus- 
band aald  to  her,  wltti  refomce  to  the  de- 
fudant,  during  the  ezisfiaice  of  the  marriage 
relatl<ni,  as  follows:  "Q.  Mrs.  Humphrey, 
cfunlng  down  to  the  time  of  tbe  second  mar- 
riage with  Mr.  Humphrey,  I  will  aak  you  what 
he  Bald,  If  anything  with  reference  to  the  de- 
fendant during  the  period  of  that  marriage, 
giving  us  any  conversatltm  you  had  with  him 
in  reference  to  It,  commencing  with  tbe  first 
event  you  recall.  The  first  convvBatlon  yon 
bad  with  him  In  reference  to  the  defendant? 
(Counsel  for  defendant  objected  to  tbe  quea- 
tlon  as  wholly  incompetent,  irrelevant,  and 
Immaterial,  and  not  binding  upon  tbe  defend- 
ant unless  in  her  presence,  and  the  court  over- 
ruled said  objection.  To  which  ruling  coun- 
sel for  defendant  then  and  there  duly  ex- 
cepted.)  A.  Well,  the  first  was,  I  objected 


to  his  at  her  beck  an!  call;  and  be  told 
me  that  she  had  plenty  at  mwey,  and  she 
wanted  blm,  and  it  aeemed  as  it  be  couldn't 
resist  hw."  In  respffiDse  to  similar  queetlons, 
to  wbldi  the  same  objection  was  Interposed, 
the  same  ruling  had,  and  exceptions  reserved, 
the  iriaintiff  was  further  allowed  to  testify: 
(1)  "He  came  home  with,  both  of  his  coat 
poikebi,  allver  in  them;  seemed  to  be  about 
half  full ;  and  he  said  the  money  was  hers, 
and  she  had  gave  it  to  him  to  spend  Just 
as  he  pleased,  and  she  said  he  shouldn't 
work  any  more.**  (2)  "And  he  thought  of 
giving  up— that  la.  he  was  going  to  give 
up  his  business  In  town  and  take  diarge  of 
the  ranch— and  he  would  have  to  get  a  di- 
vorce tnm  me,  as  she  demanded  him  to  mar- 
ry her,  as  It  waa  not  right  for  him  to  stay  out 
there  without  they  were  married.  He  had 
been  going  out  there;  and  be  did  afterwards. 
On  these  trips,  be  told  me  he  was  going  to  the 
ranch,  he  remained  away  from  home  <me, 
two,  and  three  nigbte  at  a  time."  (3)  "Well, 
be  told  me  that  he  could  not  get  a  divorce; 
but  he  asked  me  If  I  would,  so  that  he  could 
marry  her.  He  said  she  wanted  to  be  one  of 
tbe  400,  and  she  thought,  by  marrying  him, 
they  could  he."  (4)  **Well,  he  said  he  want- 
ed me  to  go  ahead  and  get  a  divorce;  give 
him  a  chance;  that  he  would  stop  our  Incune 
and  starve  me  out;  compel  me  to  leave  the 
house."  These  and  other  rulings  touching 
tbe  same  line  of  evidence  are  assigned  as  er- 
ror; appellant  contending  that  tbe  evidence 
was  purely  hearsay  and  was  also  inadnda- 
slble  undw  sectl<m  1881,  Code  ni  Civil  Pro- 
cedure. Bespondent,  however,  contends  that 
this  evidence  was  a  part  of  tbe  res  geetn 
and  admissible  under  exceptions  to  the  rule 
excluding  hearsay  evidence,  and  also  urges 
that  the  objection  was  not  specific  enough 
to  invoke  the  inhibition  contained  In  section 
1881.  Tbe  latter  contention  rests  on  tbe 
proposition  that  the  objection  should  have 
extended  to  the  competency  of  the  wit- 
ness. It  has  been  repeatedly  held  that^ 
where  evidence  objected  to  is  absolutely  In- 
competent, the  general  objection  Is  sufficient 
XlgbtlDgale  V.  Scannell,  18  Cal.  324;  Swan  t. 
Thompson.  124  Cal.  196,  66  Pac.  878;  Spelling 
on  New  Trial,  fi  288.  And  the  solution  of  the 
question  now  under  consideration  depends 
upon  whether  the  plaintiff's  evidence  falls 
within  this  rul&  We  can  readily  see  why 
an  objection  to  the  competency  of  ex- 
perts, children  under  10  years  of  age,  ar~ 
persons  of  unsound  mind,  as  witnesses, 
would  be  necessary.  We  can  also  under- 
stand  why  the  specific  objection,  that  par- 
ticular communications  between  attorney 
and  client,  physician  and  patient,  priest 
and  penitent,  were  privileged,  must  be  urged. 
But  the  Hps  of  both  husband  and  Wife  are 
forever  sealed  as  to  all  communications  be- 
tween them  during  the  marital  relation,  un- 
less consent  Is  shown  or  the  cause  of  action 
falls  within  the  exceptions.  Neither  ppouse 
can  be  examined  as  to  sucli  oomuiimlcations 
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wtUioat  flw  coiwait  of  the  othw,  and  In 
oar  oplnltoi  tbe  evidence  is  Incompetait  oii- 
l€B8  tbls  consent  le  shown.  In  People  v.  Mol- 
Ungs,  88  OaL  144,  23  Fac  229,  17  Am.  St 
223,  this  precise  question  was  passed 
upon  by  our  Supreme  Court,  and  It  was 
there  said:  "Other  objections  were  made  to 
similar  qneetlons  which  did  not  expressly 
state  the  ground  ol  'privilege,'  but  which 
did  state,  among  other  things,  that  the  ques- 
tion was  "not  in  croBs-examlnatlon,  aud  In- 
competent'  The  word  'incompetent,'  under 
tbe  circumstances,  was  sufflclently  broad  to 
Include  the  ground  of  objection  under  review. 
Such  queetltWM  were  'Incompetent' — that  Is, 
apart  from  the  consideration  of  relevancy  and 
materiality,  they  were  incompetent,  because 
prohibited  by  law."  And  in  another  part 
of  the  same  decision  the  court  repeats 
tliat  "the  questions  themselves  were  Incom- 
petent." In  People  v.  Warner,  117  Cal.  63fi, 
49  Pac.  841,  the  objection  was  "that  the  mat- 
ter was  incompetent,  and  not  in  cross-exami- 
nation," and  the  court  there  say:  "Nor  is  there 
anything  in  the  suggestion  that  the  objection 
was  Insufflclent  in  form  to  Include  the  ground 
now  urged.  People  v.  Mulllngs,  supra." 
In  other  cases  the  evidence  la  spoken  of 
as  competent  or  Incompetent  Harrison  v. 
Sutter  St  Ry.  Co.,  116  Cal.  166,  47  Pac  1019 ; 
Id  re  Mullln,  110  Cal.  254,  42  Pac.  64S.  In 
a  Michigan  case,  almost  Identical  with  the 
one  at  bar,  it  was  said :  "PlalntlfT  was  allowed 
to  testify  to  conversations  between  himself 
and  hia  wife,  which  did  not  occur  in  tbe  pres- 
ence  of  defendant ;  the  record  not  showing  that 
the  wife  consented  to  his  testifying.  This 
was  contrary  to  section  7546,  3  How.  Ann. 
8t,  as  repeatedly  construed  by  this  court" 
Tbe  statute  referred  to  contains  only  the 
general  prohibition  found  in  the  first  two 
sentences  of  section  1881,  and  that  case  Is 
therefore  exactly  In  point  The  reason  of 
the  rale  requiring  specific  objections.  In 
certain  cases.  Is  entirely  wanting  here.  The 
relation  being  shown,  the  law  absolutely 
prohibited  the  examination  of  the  wife  touch- 
ing communications  during  coveirture.  Jones 
on  Evidence,  g§  7S1,  754,  764.  The  questions 
were,  therefor^  objectionable  from  ev^ry 
standpoint  and  in  such  cases  specific  objec- 
tion Is  not  demanded.  "There  la  no  reason 
for  it ;  and,  where  the  reason  Is  not  present 
tbe  rale  fails."   Bwan  v.  Thompson,  supra. 

But  aside  from  the  objectlouable  feature 
of  this  evidence  above  discussed,  we  are 
satisfied  that,  as  far  as  it  was  calculated  to 
prove  declarations  by  defendant  to  plaintiff's 
husband,  it  was  hearsay  pure  and  simple. 
There  can  be  no  doubt  that  the  conduct  and 
declarations  of  defendant,  material  to  the 
Issue,  could  be  shown.  But  we  cannot  sub- 
scribe to  the  doctrine  that  the  exigencies 
of  this  or  any  kindred  case  could  justify  a 
radical  departure  from  well-settled  rules,  ex- 
cluding hearsay  evidence  of  the  character  un- 
der consideration.  The  doctrine  ofresgestte 
does  not  dispense  with  cardinal  rules  of 
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evidence,  requiring  the  best  evidence  in  de- 
gree toocbing  declarations  or  any  other  rele- 
vant  fact  Declarations  and  admUnions, 
whether  part  of  the  res  geetn,  or  admissible 
under  other  exceptions  to  tbe  rule  excluding 
that  character  of  evidence,  are  faearsay,  and  to 
permit  them  to  be  proven,  by  one  othw  than 
the  person  hearing  the  statements  from  tbe 
lips  of  the  declarant,  would  be  to  prove  hear- 
say by  hearsay,  and  this  Is  not  permissible. 
Estate  of  James,  124  Cal.  656,  57  Pac  578, 
1008;  In  re  Calkins.  112  Cal.  296,  44  Pac  677; 
Estate  of  Gregory,  133  Cal.  138,  65  Pac 
316 ;  Code  Oiv.  Proc  SS  1823,  1825,  1829, 
1845,  1846,  1848,  1850,  1870 ;  Jones  on  Evi- 
dence, SS  197,207,216,237,297,299,347,348, 
861,  353;  Oreenleaf  on  Evidence.  §$  82,  108, 
110,  note  2, 124.  Tet  that  would  be  tbe  effect 
of  permitting  plaintiff  to  testify  as  to  what  her 
husband  told  her  touching  defendant's  declara- 
Hons  and  acta.  "Evidence  of  the  oral  admis- 
sions of  a  party"  must  be  received  with  cau- 
tion. Code  Civ.  Proc  S  2061 ;  Jones  on  Evi- 
dence, S297.  Audit  would  be  throwing  cau- 
tion to  the  winds  to  permit  a  class  of  evidence 
BO  fraught  with  danger  and  temptation,  and 
BO  liable  to  errors  and  mistakes  due  to  human 
forgetfulness  and  infallibility.  Jones,  Ev.  { 
297. 

It  is  but  fair  to  counsel  for  respondent,  and 
to  the  trial  court  to  say  that  authorities  cited 
folly  sustain  the  opposite  view.  Edgell  v. 
Francis,  66  Mich.  803,  33  N.  W.  501 ;  Williams 
V.  Williams.  20  Colo.  61,  37  Pac  614,  and  cases 
therein  cited.  As  the  point  is  new  In  this 
state,  we  have  endeavored  to  reach  a  conclu- 
sion In  consonance  with  sound  reason  believ- 
ing that  good  law  Is  always  supported  by  good 
logic ;  and,  with  all  deference  to  the  courts 
enunciating  a  rule  favorable  to  the  admissibil- 
ity of  such  evidence,  we  are  constrained  to 
say  that  the  reasoning  upon  which  such  rule 
la  based  is  far  from  convincing,  and  we  can- 
not concur  In  their  view.  We  think  the 
correct  rule  was  laid  down  by  the  supreme 
court  of  Ohio  In  the  following  terse  language: 
"The  words  and  acts  of  tbe  defendant  Orlffln, 
repeated  by  the  wife  to  the  husband  and  de- 
tailed by  him  in  evldoice  to  the  jury,  were 
nothing  bnt  hearsay,  and  In  themselves  clear- 
ly Inadmissible."  Preston  v.  Bowers,  13 
Ohio  St  1,  82  Am.  Dec.  430;  Westlake  v. 
Westlake.  34  Ohio  St  634,  82  Am.  Rep.  397; 
Hullng  V.  Hullng,  32  111.  App.  521;  Higham 
V.  Vanosdol.  101  Ind.  164.  It  follows  that 
the  rulings  were  erroneous. 

We  cannot  say  what  the  judgment  roll  ex- 
cluded by  the  court  may  have  contained,  and. 
as  appellant  must  show  error  affirmatively, 
the  presumption  Is  that  the  ruling  was  cor- 
rect As  the  case  must  go  back  for  a  new 
trial,  it  may  be  remarked  that  any  evidence 
tending  to  show  that  tbe  separation  or  aliena- 
tiOD  of  affection  resulted  from  other  causes 
than  those  alleged  is  admissible  as  bearing 
on  the  necessary  averment  that  the  loss  of 
consortium  was  due  to  defendanfa  conduct 
Evidence  tending  to  show  unhappy  relations 
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and  want  of  affection  between  the  aponsea  prior 

to  defendant's  intert>n«nce  or  Intrlgnw  would 
alBO  be  admlralble  In  mitigation  of  damages. 
Hadl^  T.  H^wood,  121  Mass.  289;  Waldron 
Waldron  (G.  C.)  46  Fed.  310;  Budd  v. 
BonndB.  61  Vt  440^  26  Atl.  438 ;  Fratlnl  T. 
Casllnl,  66  Tt  275,  28  AU.  2S2,  44  Am.  St. 
Bep.  84S.  The  judgment  and  order  are  re- 
versed. 

We  concur:  CHIFMAN,  P.  J.;  BUOS- 
LES»  3, 


1  CbI.  App.  MS 

WIELAND  T.  SOUTHERN  PAO.  CO. 

{Court  of  Appeal,  Third  District,  Gallforoia. 

July  24,  1905.) 

1.  BVIDENOB— BeS  GeBTJE. 

In  an  action  for  ejection  of  a  passenger 
from  a  freight  train,  a  statement,  made  by  the 
conductor  to  a  wirness  on  the  next  day,  that  the 
passenger  bad  ridden  with  him  the  day  before, 
that  he  had  been  put  off  at  a  certain  place  be- 
cause the  train  did  not  stop  at  his  destination, 
and  that  he  was  not  drunk  uid  had  paid  his 
fare,  was  Inadmissible. 

1^  Note.— For  caaea  In  pohit,  eee  toL  20, 
Cent.  Dig.  Bridenoe,  SI  851-862.] 

2.  Appeal— Hashlesb  Ebrob. 

Plaintiff's  condition  as  to  being  drunk  or 
sober  at  the  time  having  an  important  bearing 
on  the  degree  of  credit  to  be  given  to  his  testi- 
mony as  to  what  occurred,  and  also  on  the 
cause  of  his  remaining  out  all  night,  and  the 
conductor  having  testified  that  he  thought  plain- 
tiff was  under  the  induence  of  liquor,  the  evi- 
dence was  prejudicial. 

8.  Railboads— Freight  TBAiNa—EJBcnoN  OF 
Tbe:bpa8sbiis — Custoic. 

Where  defendant  carried  passengers  on  a 
certain  freight  train  having  no  regular  schedule, 
and  wliioh  did  not  always  stop  at  R.,  and  in  case 
a  stop  was  not  to  be  made  there  it  was  the  cus- 
tom either  to  locli  the  caboose  or  to  announce  the 
fact  before  leaving  F.,  a  passenger  with  knowl- 
edge of  such  cuhtom  was  entitled  to  assume  Its 
continuance,  and  that  he  would  again  be  given 
transportation  on  the  same  terms  as  before, 
unless  noti&ed  to  the  contrary  according  to  the 
custom. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dir.  Carriers,  §S  982,  lOM;  vol.  41,  CHit. 
IMg.  Railroads,  §  887.] 

4.  Baub— Sprciax,  Inquiry— Perirt. 

Where  defendant  railroad  company  cus- 
tomarily accepted  passengers  on  a  certain 
freight  train,  plaintiff,  desiring  transportation 
with  knowledge  of  such  custom,  was  not  bound 
to  make  spedal  and  independent  Inquiry  with 
reference  to  whether  the  train  would  stop  at 
its  destination,  in  the  absence  of  notice  to  the 
contrary,  or  to  obtain  a  special  permit  frcnn  the 
superintendent. 

5.  Same— Rules. 

Where  a  carrier  customarily^  accepted  pas- 
sengers on  a  certain  freight  train  for  statlcms 
at  which  it  made  stops  necessary  for  the  han- 
dling of  freight,  the  carrier  was  not  bound  ab- 
solutely to  furnish  such  transportation,  and,  on 
notifying  passf-ngers  that  the  train  would  not 
Mop  at  a  certain  station,  ic  was  their  duty  to 
leave  the  same,  and,  if  they  did  not  do  so,  they 
could  be  lawfully  ejected,  as  authorized  by 
Civ.  Code,  IS  484.  48^ 

[Ed.  Note. — Pot  cases  in  point,  see  vol.  9, 
Gent  Dig.  Carrleni.  ||  982,  lO&S;  Toh  41,  Gent. 
Dig.  Baflroada,  {  887J 


6.  SaUE—PATIUKT  aw  TAl»-BBAKBinil. 

Under  Civ.  Code,  |  488,  dedarii^  that  no 
collector  or  conductor  without  a  badge  provided 
for  is  authorized  to  demand  or  receive  from 
any  passenger  any  fare,  etc.,  a  passenger  paying 
his  fare  to  a  brakeman,  instead  of  the  condoct- 
or  of  the  train,  is  bound  to  show  that  the  brake- 
man  had  authority  to  receive  the  same. 

Appeal  ft-om  Superior  Court,  Freeno  Coun- 
ty;    W.  B.  Wallace,  Judge. 

Action  by  Henry  Wleland  against  the 
Southern  Pacific  Company.  From  a  Judg* 
ment  for  plaintiff,  defendant  appeala.  Re- 
versed. 

Henry  Brlckler  and  Geo.  Cosgrave,  for 
appellant  L.  L.  Corf,  for  req^ndent 

HcXiAUGHUN,  J.  Tbla  is  an  action  tor 
damages  caused  by  wrongfully  ejecting  plain- 
tiff from  one  of  defendant's  trains.  The 
pertinent  facts  may  be  summarized  as  fol- 
lows :  For  several  months  prior  to  June  18, 
1902,  passengers  had  been  carried  to  and 
fro  between  Fresno  and  Rollnda  In  the  ca- 
boose of  a  freight  train.  The  custom,  as 
shown  by  the  evidence,  was  for  passengers 
to  board  the  train  at  either  point  and 
pay  the  fare  to  the  conductor,  who  always 
collected  aucb  fare  from  passengers  In 
the  caboose.  On  the  date  mentioned,  respond- 
ent and  other  passengers  entered  the  ca- 
boose, to  be  carried  to  different  points  along 
the  route;  plaintiffs  destination  being  Ro- 
llnda. Rolinda  Is  a  flag  station,  where  this 
train  stops  on  signal,  and  It  was  the  custom 
to  let  passengers  on  and  off  at  this  point. 
Kearney's  Spur  Is  a  switch  about  2%  mllea 
from  Belinda,  at  which  there  are  no  bouses. 
There  ore,  however,  three  houses  within  a 
distance  of  1^  miles.  The  brakeman  testi- 
fied that  before  leaving  Fresno  he  entered  the 
caboose,  and  In  a  tone  loud  enough  to  be 
heard  by  any  one  therein  announced  that  the 
train  would  not  atop  at  Bolinda  that  night, 
and  that  thereupon  some  men  left  the  ca- 
boose.  In  this  he  la  corroborated  by  the 
witnesses  who  were  present  and  contradicted 
by  none  save  respondrat,  who  testified  that 
be  lieard  no  sudi  announcement,  and  saw  no 
person  leave  the  caboose,  although  he  boarded 
the  train  quite  a  while  before  it  left  Fremo. 
The  brakeman  la  not  absolutely  certain  that 
respondent  was  present  when  the  announce- 
ment was  mad^  but  two  passeogwa  say  that 
he  was  and  must  certainly  have  beard  it 
The  brakeman,  conductor,  and  paaaengers, 
who  were  witnesses,  agree  in  saying  that 
respondent  waa  intoxicated  when  he  boarded 
the  train  and  when  he  got  off.  Thla  be  de- 
nied, and  consldwaUe  erldence  touching 
hla  condltitm  before  and  after  bla  ejection, 
and  relating  to  bis  habits  in  ibis  regard,  waa 
Introduced  by  both  parties  to  the  action. 
Beapondent  paid  his  fare  to  the  brakeman 
before  reaching  Kearney,  and  at  this  point 
waa  told  that  he  would  tiave  to  leave  the 
train,  as  no  stop  would  be  made  at  Rollnda. 
He  himself  saya  tliat  no  force  waa  used,  that 
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be  got  off  the  train,  and  the  brakeman  band- 
ed blm  his  satcheL  He  was  next  seen  the 
following  raocnlng,  lying  near  the  railroad 
track  at  a  point  abont  one  mile  from  Kearney, 
and  close  to  a  dwelling  known  as  the  "Saler 
Place."  Later  In  the  day  be  called  at  this 
bonse,  obtained  something  to  eat,  and  made 
himself  obnoxlons  to  Mrs.  Saier,  who  tnrned 
the  hose  on  blm.  That  lady  and  ber  daugh- 
ter both  say  be  was  Intoxicated  and  drank 
some  while  at  their  house ;  but  respondent 
again  champions  his  sobriety,  and  says  he 
was  not  dnmk,  but  was  sick.  In  fftct;  be  says 
be  went  to  Fresno  for  medicine,  and  was 
ailing  during  tbe  whole  trip.  He  admits 
that  he  had  one  bottle  of  wine  with  htm 
wben  be  left  tbe  train,  bat  other  witnesses 
say  that  be  had  four  or  Are  bottles  In  the 
satchel,  which  was  so  heavy  that  It  caused 
blm  to  stumble  and  fall  wbui  It  was  banded 
to  blm  tbe  brakeman  at  Kearney.  The 
conductor  first  saw  the  respondent  at  Kear- 
ney, heard  his  conQ>lalnt8  about  being  put  oS 
the  train,  and  offered  to  carry  bis  satchel  to 
GolllB  and  teave  it  at  Bollnda  the  following 
nlgb^  which  offer  was  declined.  The  eri- 
doice  shows  without  conflict  that  tbls  was 
the  only  occasion  when  the  brakeman  col- 
lected ftue  from  a  passoiger,  and  It  is  also 
clear  tbst  be  had  no  authority  to  do  eo  fliea 
There  is  no  evidence  to  show  that  fbe  brake- 
man  turned  the  fare  orer  to  the  omductor 
or  to  tbe  company,  and  the  only  evidence 
that  the  conductor  knew  that  respondent 
had  paid  any  fare  is  found  In  bis  declara- 
tions as  narrated  in  the  testimony  of  Hr. 
Kennedy,  which  narration  will  be  consldored 
latw.  The  brakeman  testlfled  tbat  be  told 
tbe  respondent  that  tbey  wonld  take  him  to 
Oollis,  a  station  beyond  Rollnda,  but  respond- 
ent said  he  would  prefer  to  get  off  at  Kear^ 
ney.  as  It  would  be  a  shorter  walk  from 
Kearney  than  from  GoUls.  Tbe  respondent, 
bowem,  says  that  he  asked  to  be  taken  to 
GolllB,  but  bis  request  was  refused. 

It  Is  apparent  from  the  forcing  tbat 
there  is  a  sharp  conflict  between  respondent 
and  other  witnesses,  and  the  Importance  of 
testimony  bearing  upon  bis  capacity  to  re- 
alize and  remember  what  transpired,  and 
tending  to  show  tbat  be  was  less  likely  to  be 
correct  in  bis  statonents  than  other  witness- 
es. Is  manifest  The  theory  of  plaintiff, 
as  disclosed  by  the  erld^Lce,  was  that  sick- 
ness prevented  bis  reaching  Rollnda  or  any  of 
tbe  dwellings  nearest  to  Kearney,  and  that  as 
a  consequence  he  was  compelled  to  remain  out 
all  night,  thereto  contracting  a  cold,  which,  in 
tim^  resulted  in  severe  and  permanent  in- 
jury. On  the  other  band,  the  theory  of  de- 
fendant was  that,  bat  for  his  continued  drink- 
ing from  tbe  bottle  be  bad  with  him,  re- 
spondent could  easily  have  reached  Rollnda, 
or  at  least  found  shelter  in  one  of  the  dwell- 
ings motioned.  Under  these  circumstances, 
J.  W.  Kennedy,  a  witness  called  by  respond- 


ent, was,  notwithstanding  appellant's  timely 
and  sufficient  objection,  permitted  to  testify 
to  certain  declarations  of  Speafce,  tbe  con- 
ductor, made  the  next  evenliv  at  Rollnda,  n 
follows:  "X  asked  Bfr.  Speake  if  Mr.  Wlo- 
land  got  on  the  train  the  evening  before.  At 
this  time  Mr.  Wleland  had  not  got  home. 
Tbe  next  evening,  when  train  came  along,  I 
flagged  tbe  train,  and  asked  Mr.  Speake  if 
Mr.  Wleland  got  aboard  the  train  at  Fresno 
He  said  be  did.  I  asked  him  what  be  did 
with  him.  He  said,  *I  put  blm  off  at  Kear- 
ney's Spur.'  I  says,  'Was  Wleland  dmnkT* 
He  said,  *No.'  X  said,  'Didn't  he  have  nwrney 
enough  to  pay  his  fare?*  He  says,  *Tes,  he 
paid  his  fare.*  I  said,  'What  did  you  put  him 
off  for?*  He  said.  'Becaose  I  didn't  intend  to 
stop  at  Rollnda.'"  This  was  error.  Will- 
lams  S.  P.  Co.,  188  Gal.  OGO,  65  Faa  UOO; 
Heckle  T.  S.  P.  Co.,  128  OaL  441,  6dPac.S6: 
Lmnanv.  Golden  Ancient  Mining  Co.,  140  GaL 
70%74Pac807.  Gounsel  for  respondent,  bow- 
ever,  contends  tbat  the  &xm  Is  not  prejudicial, 
because  the  evidence  could  have  little  bearing 
on  tbe  cassh  and  in  any  eir»t  was  snbstan- 
tlally  corroborated  by  the  conductor.  This 
contention  cannot  be  sustained.  We  have 
seen  that  tbe  condition  of  plaintiff,  as  to 
being  drunk  or  sober,  had  an  impwtant  bear- 
lug  on  the  degree  of  credit  to  be  ^ven  bU 
testimony,  and  also  on  the  cause  of  bis 
remaining  out  all  night  The  conductor 
testlfled  that  be  thought  plaintiff  was  under 
the  Influence  of  liquor,  and  the  erideDce  of 
Kennedy  diows  a  contrary  atatement  at 
onotiia  time.  To  bold  tbat  such  evidence 
couhS  be  harmless  would  be  to  Ignore  its 
bearing  on  the  testimony  of  plaintiff  and  on 
vital  issues  in  the  case,  and  sanction  tbe  Im- 
peachment of  a  witness,  not  only  in  an  im- 
proper and  lll^al  manner,  but  at  a  time 
antedating  tbe  testimony  of  the  witness  Im- 
peached. Moreover,  the  declaration  as  to  tbe 
payment  of  fare  was  Important;  for,  aside 
from  this,  there  is  nothing  In  the  record  to 
show  that  the  conductor  had  any  knowledge 
of  such  payment  The  error  was,  therefore, 
very  prejudicial. 

Tbls  seems  to  be  tbe  pioneer  case  In  this 
state  toucbing  some  questions  of  law  which 
must  necessarily  arise  on  a  retrial  of  the 
cause,  and  hence  we  deem  It  our  duty  to 
pass  upon  such  questions.  The  law  of  this 
state  provides  that,  when  fare  Is  taken  for 
transporting  passengers  on  a  freight  train,  the 
same  care  must  be  taken  and  the  same  re- 
s[>oQBlblllty  is  assumed  by  the  corporation 
as  for  passengers  on  passenger  cars.  Civ, 
Code,  §  488.  Tbls  Is  tbe  only  statute  we  have 
touching  the  relative  rights  of  passengers 
and  company,  under  such  drcumstancee  as 
are  disclosed  in  the  case  at  bar.  Nor  can 
much  aid  be  derived  from  a  study  of  tbe 
few  authorities  bearing  upon  cases  some- 
what anakigous.  But  law  Is  reason,  and 
reason  points  to  principles  of  law  which 
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must  control  In  the  solution  of  questions  pre- 
sented.  Tbls  particnlar  train,  under  the  reg- 
ulations of  the  company,  carried  passengers 
whenever  the  train  was  to  stop  at  Rollnda. 
Aside  from  these  regulations  there  was 
strong  evldsice  to  show  that  It  alwars 
stx^iped  for  passengers  desiring  transporta* 
tlon  between  the  two  points.  The  train  did 
not  always  atop  there,  and  there  was  no 
r^lar  schedule,  as  stops,  according  to  regu- 
lations, depended  upon  the  necessity  for 
handling  freight  at  RoUuda.  The  custom, 
according  to  the  conductor,  was  to  lock  the 
caboose  when  no  pasaengerB  were  to  be  taken, 
or  to  announce  the  fact  before  leaving  Fres- 
no^ whoi  no  Btap  was  to  be  made  at  Rollnda. 
This  being  the  custom,  respondent,  who  liad 
traveled  on  this  train  before,  bad  a  right  to 
assume  its  continuance,  and  that  he  would 
again  be  glvoi  transportation  on  the  same 
terms  as  before^  unless  be  was  notlfled  In  the 
usual  manner  and  according  to  the  custom 
mentioned.  Therefore  be  was  not  bound  to 
make  special  and  Indepoident  IsquliTi  nor 
to  obtain  a  special  permit  from  tbe  eiyieritt- 
tendent  There  can  be  no  doubt  that.  If  the 
company  permitted  the  Inauguration  and  con- 
tinuance of  this  custom  and  accepted  the 
fares  ccdlecteO,  tt  would  be  bound  by  It;  tor 
*%e  who  can  and  does  not  fwfold  tliat  which 
is  done  in  his  behalf  la  deemed  to  have 
bidden  It"  It  could  not  wink  at  a  violation 
of  its  ndes  as  long  as  benefits  accrued,  and 
then  hide  behind  such  rules  and  regulations 
whtfi  llabUll7  was  threatoied;  for  "he 
who  takes  the  benefit  must  bear  the  burden." 

But;  on  the  other  band,  the  men  fact  that 
paaaex^TB  had  been  carried  on  thle  train 
did  not  give  respondent  an  absolute  right  to 
transportation.  Tbe  company  oould  at  any 
time  suspend  or  discontinue  this  permissive 
usc^  and  passeng^  notified,  either  under 
this  undoubted  right  or  under  the  custom 
moitloned,  that  the  train  would  not  stop  at 
Rollnda,  were  in  duty  bound  to  leave  the 
train ;  and.  If  they  did  not  do  so,  tb^  could 
lawfully  be  ejected.  Civ.  Code^  ||  484,  487. 
Tbe  respondent  may  not  have  heard  the 
announcement;  but,  if  be  did,  be  could  not 
here  have  an  advantage  growing  out  of  his 
own  wrong  In  thereafter  remaining  on  the 
train.  It  is  a  matter  of  common  knowledge 
that  brakemen  are  not  authorized  to  receive 
fares  from  passengers  on  any  train,  and  as  a 
matter  of  law  passengers  should  not  pay  fare 
to  any  person,  unless  his  badge  indicates  his 
authority  to  receive  it  Olv.  Code,  }  488 ;  Cox 
V.  Los  Angeles  Terminal  Ry.  Co.,  109  Gal. 
106, 41  Pac.  794.  Respondent  having  paid  his 
fare  to  tbe  bralceiDan,  a  person  not  generally 
authorized  to  receive  it,  tbe  burden  was 
upon  him  to  show  authority  in  this  instance. 
This  he  utterly  failed  to  do.  The  evidence 
affirmatively  shows  a  total  absence  of  such 
authority,  and  we  think  it  was  error  to  re- 
fuse defendant's  InstractUni  bearing  on  tUa 
branch  of  the  case. 


We  bellere  tbe  foregoing  suflldently  in- 
dicates our  view  touching  disputed  ques- 
tions of  law.   The  Jndgment  is  revmed. 

We  concur:  CHIFHAN,  P,  J.;  BUCK* 
LBS,  J. 


1  Cal.  App.  MO 

HIGHLAND  PARK  OIL  CO.  v.  WESTERN 

MINERALS  CO.  et  ah 
(Court  of  Apimal,  Second  District,  California. 
July  21,  1905.) 

1.  FOBCIBLB    ElTTBT    AXfO  DECAIITBB— PE^(»> 
ABU  POSBESSIOir. 

It  Is  not  essential  to  tiie  malnteDence  of  ea 

action  for  forcible  entry  and  far  f(»cible  detain- 
er that  plaintiff  shall  have  had  actual  possessioa 
for  any  detinite  length  of  time,  so  long  as  it  in 
fact  had  peaceable  and  quiet  possession  at  all. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  IMg.  Forcible  Bntry  and  Drainer,  H  37- 
4A] 

2.  Samb— FoacE— BviDaBCE. 

In  an  action  for  forcible  entry,  evidence 
that  a  man  armed  with  a  deadly  weapon  ap- 

S reached  plaintiff's  agents  and  servants,  and, 
Dorishing  tlie  weapon,  directed  tliem  to  vacate 
the  premises!,  supplementing  tbe  demand  with 
a  statement  that  jumpers  have  been  known  to 
lose  a  leg,"  was  sufficient  to  sustain  a  finding 
that  plaintiff's  vacation  of  tbe  pronlaes,  in  ap- 
prehension of  danger  tbereCrcon.  was  fbrdUe 
and  with  a  strong  hand. 

[Ed.  Note.— For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Forcible  Entry  and  Detainer,  SS  6> 
11,  15.1 

8.  ApPEAI/— HAMfTJBS  EbBOB— AOHISSIOIV  OW 
EVIDBHCa. 

Where,  in  an  action  for  fordUe  mtry  and 
forcible  detainer,  the  evidence  was  sufficient  to 
show  that  plaintiff  had  been  compelled  by  force 
to  vacate  the  premises  of  which  it  had  peaceable 
possession,  defendant  was  not  prejudiced  tv  the 
introduction  of  evidence  showing  plaintlS^  title, 
right  of  possession,  and  good  faith. 

Appeal  from  Bnperioe  Court  Kent  Ooonty; 
J.  W.  Habon,  Judge. 

Action  by  the  Highland  Park  Oil  Company 
against  the  Western  Minerals  Company  and 
others.  From  an  wder  denying  a  new  trial, 
defendants  appeat  Affirmed. 

Laird  &  Fatterd,  for  appellants.  Reardan 
ft  Whitaker,  tot  reapondoit 

ALLEN,  J.  Action  for  forcible  entry  and 
for  forcible  detainer.  Judgment  went  for 
plaintiff.  Defendants  appeal  from  an  order 
denying  a  new  trial.  Plaintiff  In  Its  com- 
plaint alleges  that  on  February  1, 1902,  It  was 
in  peaceable  and  actual  possession  of  the  S. 
%of  the  N.  %  of  section  28,  township  11  N., 
range  23  W.,  San  Bernardino  base  and  merid- 
ian, Kern  County,  CaL,  and  was  engaged  In 
erecting  upon  said  land  a  cabin ;  that  on  said 
date  the  defendants  by  force  and  violence 
entered  on  said  premises,  and  in  a  forcible 
manner  ejected  plaintiff  therefrom,  tore  down 
and  destroyed  the  cabin,  and  carried  away 
the  materials  used  in  its  construction.  As 
a  second  cause  of  action,  plaintiff  repeated  all 
the  matters  stated  In  the  first  cause  of  action, 
and  alleged,  further,  that  defendants  still 
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forcibly  keep  end  hold  possesalon  of  said 
preulsea.  The  answer  In  effect  denies  all  the 
material  allegations  of  the  complaint,  and  up- 
on the  trial  the  court  found  ttxe  allegations 
In  the  complaint  to  be  true. 

The  principal  contention  of  defendants  on 
this  appeal  is  that  the  finding  that  plaintiff 
was  Id  the  [>eaceable  pcwsesslon  of  said  prem- 
ises at  the  date  of  the  entry  has  no  support 
In  the  evidence.  There  Is  some  testimony 
tending  to  show  the  actual  possession  of  plain- 
tiff for  the  greater  portion  of  one  day.  It 
Is  not  made  an  essential  in  the  statute  that 
actual  possession  should  have  existed  for 
any  definite  length  of  time.  The  mere  fact 
of  peaceable  and  quiet  possession  1b  all  that 
Is  material  for  plaintiff  to  establish. 

It  Is  Insisted,  further,  that  there  is  no  sup- 
port In  the  testimony  for  the  finding  of  the 
court  that  defendants,  with  strong  hand  and 
with  force  and  violence,  ejected  plaintiff  from 
the  premisea.  There  is  ample  testimony  in 
the  record  to  show  that  the  servants  and 
agents  of  plaintiff  were  by  force  driven  off 
the  prwnises  by  defendants*  agents.  Where 
one  man,  who  Is  armed  with  and  flourishing 
a  deadly  weapon,  approaches  another  and  di- 
rects him  to  vacate  premises,  supplementing 
the  demand  with  the  statement  that  "Jump- 
ers have  been  known  to  lose  a  leg,"  and  the 
other,  apprehending  danger,  vacates,  there 
should  be  no  difficulty  in  determining  that 
Bucb  racatlon  waa  fbrdbte  and  with  a  strong 
band. 

It  Is  further  contended  that  the  rulings  of 
the  court  in  admitting  the  deed  to  plaintiff  of 
the  premises  was  error.  While  it  Is  true  that 
In  proceedings  under  the  forcible  entry  act 
neither  title,  right  of  possession,  nor  good 
faith  on  the  part  of  plaintiff  are  essential  to 
a  maintenance  of  the  action,  yet  it  Is  difficult 
to  see  tlie  prejudice  which  would  r^ult  to  the 
defendants  by  ttie  proof  of  all  or  elXbet  of 
them. 

Many  other  exceptions  and  objections  were 
made  as  to  the  ruling  of  the  court  in  the  in- 
troduction of  testimony.  In  none  of  which 
are  we  able  to  discover  any  prejudicial  error. 

The  order  denying  a  new  trial  Is  affirmed. 

W«  ooncnr:  GRAY.  P.  J.;  SMITH*  J. 


STATE  er  rel.  WEYERHORST  v.  LEE,  Sec- 
retary of  State  Board  of  Medical 
Examiners  (No.  1,082.) 
(Supreme  Court  of  Nevada.   Sept.  7,  1905.) 

Pkacticb  of  MEDiciTm — Teufobabt  Lxcinbb — 
Statdtrs— lupuED  Repeal. 

Act  March  15.  1899  (St.  1899,  p.  88,  c.  73; 
Comp.  Laws,  }  1M2),  creating  a  state  board  of 

medical  examiners,  regulating  the  practice  of 
medicine  and  surgery,  and  authorizing  the  is- 
suance of  temporary'  certificates  entitling  ap- 
plicants to  practice  medicine  until  the  next 
regular  meottng  of  the  board,  is  wholly  repealed 
by  St.  190.J.  p.  87,  c.  tS3,  also  entitled  "An 
act  resnlating  tlie  practice  of  medicine,"  declar- 
fog  aU  acta  and  parts  of  acta  ia  conflict  there- 


with repealed,  providing  that  It  shall  be  unlaw- 
ful for  any  person  to  practice  medicine  without 
first  obtaining  a  license  from  the  state  board 
of  medical  examiners,  and  making  no  provision 
for  a  temporary  licenae. 

Appeal  from  District  Ckiurt,  Nye  County; 
Peter  Breen,  Judge. 

Mandamus  by  the  state,  on  relation  of  Jo- 
seph Weyerhorst,  against  S.  L.  Lee,  as  secre- 
tary of  the  Nevada  state  board  of  medical 
examiners.  From  a  Judgment  and  order 
sustaining  a  demurrer  to  the  petition,  re- 
lator appeals.  Affirmed. 

George  A.  Clark,  for  appellant  Wm.  For- 
man  and  W.  B.  Pittman,  tor  respondent 

NOBCBOSS,  J.  This  to  an  appeal  from  a 
Judgment  and  from  an  order  sustaining  a  de- 
murrer to  appellant's  petition  to  the  Third 
Judicial  district  court  of  the  state  of  Nevada, 
in  and  for  the  county  of  Nye,  for  a  writ  of 
mandate  to  be  directed  to  respondent  requir- 
ing him,  as  the  secretary  of  the  state  board  of 
medical  examiners,  to  Issue  to  appellant  a 
temporary  certificate  entitling  ap[>ellaut  to 
practice  his  profession  of  medicine  and  sor- 
gery  in  this  state  until  the  next  regular 
meeting  of  the  state  board  of  medical  ex* 
amlners.  Relator,  by  hla  petition,  claims  to 
be  Quallfled  to  bare  issued  to  him  by  the 
state  board  of  medical  examiners  a  cotlfl- 
cate  or  license  entitling  him  to  practice  his 
profession  in  the  state  of  Nerada,  and  that 
under  the  provisions  of  section  4  of  an  act 
entitled  "An  act  providing  for  the  creation 
of  a  state  board  of  medical  exsmtners.  and  to 
regolate  the  practice  of  medicine  and  am- 
gery  In  the  state  of  Nevada,"  approved  March 
15,  1899  (St  1899,  p.  89,  c.  73;  Comp.  Laws 
i  1542),  it  is  tbe  duty  of  the  TeqMmdent,  u 
the  secretary  at  tile  state  board  of  medical 
examiners,  to  issue  to  him  a  temporary  ow 
tiflcate  entitling  relator  to  practice  until  the 
next  regular  meeting  of  the  board. 

Tbe  only  material  questicm  presented  upon 
this  appeal  Is  whether  or  not  that  pcn^n  of 
the  said  act  of  1899  providing  for  the  Issu- 
ance of  temporary  cerdflcates  by  tbe  secre- 
tary of  the  state  board  of  medical  examiners 
basnowany  force  as  a  part  of  the  law  (tf  this 
state  regulating  the  practice  of  medldne  and 
surgery.  The  Legislature  of  this  state  at  Its 
last  session  passed  an  act  entitled,  "An  act 
regulating  the  practice  of  medlcln^  surgery, 
and  obstetirlcs  in  the  state  of  Nevada ;  pro- 
viding fOT  tbe  appointment  of  a  state  board 
of  medical  examiners  and  defining  tbelr  du- 
ties; providing  for  tbe  issuing  of  licenses 
to  practice  medicine ;  defining  the  practice  of 
medicine;  defining  certain  misdemeanors  and 
providing  penalties;  and  repealing  all  other 
acts,  or  parts  of  acts,  in  conflict  therewith," 
approved  March  4,  1905.  St.  1905,  p.  87,  c; 
63.  The  court  below  held  that  the  effect  of 
the  act  of  1905  was  to  repeal  the  act  of  1899, 
and,  as  the  act  of  1905  contained  no  provision 
for  the  granting  of  temporary  c^tiflcates 
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to  appllcnnta  to  practice  medicine,  surgery, 
or  obstetrics,  there  remained  nothing  upon 
which  to  base  a  writ  of  mandate.  The  cor- 
rectness of  the  decision  of  the  trial  court  is 
maintainetl  by  counsel  for  respondent,  while 
counsel  for  appellant  takes  the  iwsition  that 
the  provision  of  the  act  of  1800.  authorizing 
the  Issuance  of  temiwrary  certificates  by  the 
secretary  of  the  state  board  of  medical  ex- 
aminers, is  not  in  conflict  with  any  provision 
of  the  act  of  1905,  and,  as  the  latter  act  does 
hot  contain  any  clause  expressly  repealing 
the  act  of  1800,  the  provision  in  Questim  Is 
still  In  force. 

A  careful  comparison  of  the  two  acts,  how- 
ever, leads  to  the  conclusion  that,  under  a 
well-settled  rule  of  statutory  couBtructlon, 
the  entire  act  of  1809  Is  repealed  by  the  act 
of  1005.  The  act  of  lOOo  Is  a  comprehensive 
measure,  complete  In  Itself,  revising  the 
whole  subject-matter  of  the  act  of  1800,  and 
evidently  Intended  aa  a  substitute  for  it, 
although  It  contains  no  express  words  to  that 
effei-t  In  the  case  of  Bartlet  et  al.  v.  King, 
Executor,  12  Mass.  537,  7  Am.  Dec.  99.  the 
rule  applicable  to  this  case  was  stated  as 
follows:  "A  subsequent  statute,  revising 
the  whole  subject-matter  of  a  former  one, 
and  evidently  intended  as  a  substitute  for  it, 
although  it  contains  no  express  words  to  tliat 
effect,  must,  on  the  principles  of  law,  as  well 
as  in  reason  and  common  sense,  operate 
to  repeal  the  former."  This  court  has  here- 
tofore twice  quoted  with  approval  the  rule 
as  above  declared  in  the  Bartlett  Case,  and 
It  Is  supported  by  abundant  authority  from 
other  courts.  Thorpe  v.  Schooling,  7  Nex. 
15;  State  v.  Rogers.  10  Nev.  310;  Mack 
T.  Jastro.  12G  Cal.  132.  5S  1'a.e.  372;  State 
Board  of  Health  v.  Ross,  101  111.  87,  00  N.  B. 
811.  See.  also,  20  Am.  ft  Eng.  Enc.  L.  (2d 
Ed.)  731,  and  authorities  cited  in  note  4. 

The  ease  of  State  Board  of  Health  v.  Ross, 
supra,  Is  particularly  In  point,  and  we  quote 
a  brief  extract  from  the  opinion  in  that  cose : 
"An  examination  of  the  act  of  1887  shows 
that  It  is  a  complete  revision  of  the  whole 
subject-matter  of  the  former  aet  of  1877,  Is 
a  complete  and  perfect  system  in  itself,  and, 
as  we  have  seen,  was  an  act  to  regulate  the 
practice  of  medicine  In  the  state  of  Illinois, 
and  gave  power  to  the  board  of  health  to  re- 
voke certificates  of  i)er8ons  licensed  under 
the  act  for  unprofessional  or  dishonorable 
conduct.  This  being  so,  the  act  of  1887  oi>- 
erateti  as  a  repeal  of  the  act  of  1877,  with- 
out any  reference  to  the  express  rei>callng 
clause  contained  In  the  former  act.  Culver 
V.  Bank,  M  111.  528,  and  eases  there  cited; 
Devine  v.  Board  of  Commissioners,  84  111. 
500;  People  v.  Town  of  Thornton,  18G  III.  102, 
57  N.  E.  841 ;  Sutherland  on  Statutory  Const. 
S  150 :  Norris  v.  Crocker,  13  How.  438,  14  L. 
Ed.  210.  In  the  Devine  Case  the  court  say: 
'A  subsequent  statute  revising  the  whole  sub- 
ject of  a  former  one,  and  Intended  aa  a  sub- 
stitute for  it,  although  it  contains  no  expi>es8 


words  to  that  effect,  operates  as  a  repeal  of 
the  former.'  In  the  very  recent  case  of 
I'eople  V.  Town  of  Tlioruton,  suitra,  the  Su- 
preme Court  say :  '^Vhere  the  I--esislature 
fniines  a  new  statute  upon  a  certain  subject- 
niatttT,  and  the  legislative  Intention  appears 
from  the  latter  statute  to  be  to  frame  a  new 
scheme  In  relation  to  such  subject-matter  and 
make  a  revision  of  the  whole  subject,  there  Is, 
in  effect,  a  leRlslatlve  declaration  that  what- 
ever Is  embraced  In  the  new  statute  shall 
prevail,  and  that  whatever  is  excluded  Is 
discarded.  The  revision  of  the  whole  sub- 
ject-matter by  the  new  statute  evinces  an  in- 
tention to  substitute  the  provisions  of  the 
new  law  for  the  old  law  upon  the  subjecL* 
It  follows  that  the  claim  that  the  act  of 
1877  is  still  In  force  Is  untenable,  aa  It  is  re- 
pealed by  the  act  of  1887." 

In  the  case  of  Mack  v.  Jastro.  supra,  the 
question  Involvetl  was  w^hether  the  county 
government  act  of  1807  operated  as  a  repeal 
of  the  county  government  act  of  1893.  The 
court  In  that  case  say:  "We  think,  however, 
that  a  readlug  of  the  two  sections  at  once 
discloses  that  the  I^slature  In  the  county 
goveniment  act  of  1897  designed  and  devised 
a  new  and  complete  scheme  for  the  issuance 
of  county  bonds,  and,  while  it  la  true  that 
repeals  by  Implication  are  not  favored,  when- 
ever it  becomes  apparent  that  a  later  statute 
is  revisory  of  the  entire  matt^  of  an  earlier 
statute,  and  Is  designed  as  a  substitute  for 
It,  the  latter  statute  will  prevail,  and  the 
earlier  statute  will  be  held  to  have  been 
aaperseded,  even  though  there  be  found  no  In- 
consistencies or  refiugnancies  between  the  two. 
Frequently  these  cases  arise  where  the  later 
statute  covering  the  whole  subject-matter 
omits  or  falls  to  mention  certain  terms  or 
requirements  found  In  an  earllw,  and  It  is 
Insisted,  as  here,  that  those  particular  pro- 
visions of  the  earlier  statute  should  be  held 
to  be  still  in  force.  But,  as  Is  said  by  the 
Supreme  Comi:  of  the  United  States  in  Mur- 
dock  V.  Mayor,  etc..  20  Wall.  600.  22  U  Ed. 
429,  where  a  like  question  was  presented  to 
that  tribunal :  'It  will  be  perceived  by  this 
statement  tliat  there  Is  no  repeal  by  positive 
new  enactments  Inconsistent  with  the  old  law. 
It  is  the  words  that  are  wholly  omitted  in 
the  new  statute  which  constitute  the  impor- 
tant feature  In  the  questions  thus  propounded 
for  discussion.  •  •  ♦  A  careful  compari- 
son of  these  two  sections  can  leave  no  doubt 
that  It  was  the  Intention  of  Congress  by  the 
latter  statute  to  revise  the  entire  matter  to 
which  they  both  had  reference,  to  make  such 
changes  in  the  law  as  it  stood  as  they  thought 
best,  and  to  substitute  their  will  in  that  re- 
gard entirely  for  tlie  old  law  upon  the  subject. 
We  are  of  opinion  that  it  was  their  Intention 
to  make  a  new  law  so  far  as  the  present  law 
differed  from  the  former,  and  that  the  new 
law  embracing  all  that  was  Intended  to  be 
preserved  of  the  old,  omitted  what  was  not  so 
intended,  because  complete  in  itself,  and  re- 
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pealed  all  other  lav  on  the  rabject  embraced 
within  It  The  authorldea  on  this  subject 
are  clear  and  uniform.' "  After  dtlng  a 
number  of  additional  anthorltieB  the  court 
further  say:  '^e  facta  In  the  case  above 
quoted  and  In  ttie  one  at  bar  are  strictly 
analogous,  and  the  principle  declared  Is  per- 
tinent and  decislTe.  It  would  unduly  and 
iinnecessarlly  prolong  this  consideration  to 
set  forth  the  two  statutes  for  purposes  of 
comparison  and  contrast;  but,  as  has  been 
said,  a  mere  reading  of  the  two  will  at  once 
disclose  that  the  Legtelatnre,  by  the  latter, 
formulated  a  plan  for  the  Issuance  of  bonds, 
full  and  complete  in  Itself,  and  therefore  a 
plan  which  superseded  its  earlier  declaration 
on  the  matter.  It  is  not  so  much  a  repeal 
by  Implication  as  It  Is  that,  the  Legislature 
having  made  a  new  and  complete  expression 
of  Its  will  upon  the  subject,  this  last  expres- 
sion must  prevail,  and  whatever  Is  excluded 
therefrom  must  be  Ignored." 

Counsel  for  appellant,  while  admitting  the 
correctness  of  the  rule  relied  on,  argues  that 
It  is  not  applicable  to  statutes  like  tbat  of 
1905  In  question,  for  the  reason  that,  the 
Legislature  having  in  the  rei>eallng  clause 
of  the  act  expressed  its  intention  as  to  the 
extent  the  act  should  operate  as  a  repeal  of 
former  statutes  or  provisions  of  law,  such 
repealing  clause  is  controlling.  Section  18 
of  the  act  of  1905  contains  tliis  repealing 
provision:  "All  acts  and  parts  of  acts  in 
conflict  with  this  act  are  hereby  repealed." 
Prom  this  position  counsel  argues  that  the 
provisions  of  the  act  of  1899,  relative  to  the 
granting  of  temporary  certificates  by  the 
secretary  of  the  lioartl  of  medical  examiners, 
are  not  in  conflict  with  the  provisions  of  the 
act  of  1905,  and  hence  are  still  In  force  and 
impose  tbe  duty  wpon  respondent  to  grant 
the  temporary  certiflcate  demanded  of  him. 
Counsel  has  cited  one  or  two  antborltles 
which  seem  to  support  his  contention,  partic- 
ularly tbe  case  of  Barden  t.  Wells,  14  Mont 
4/62,  36  Pac.  1076.  In  the  case  last  mentioned 
the  court  gave  a  literal  construction  to  a  re- 
pealing clause  similar  to  that  contained  in 
the  act  of  1D06  In  question,  and  virtually  held 
that  It  alone  was  determinative  of  the  inten- 
tion of  the  li^slature  in  so  far  as  the  re- 
pealing efTect  of  the  statute  was  concerned. 
If  It  was  the  Intention  of  the  Itiontana  court 
to  hold  the  rule  applied  In  the  Barden  Case 
to  be  an  inflexUjle  one,  to  be  applied  in  all 
cases  wnere  statutes  containing  similar  re- 
pealing clauses  are  to  be  construed,  then  it 
beoomes  a  rule  of  interpretation  to  which  we 
cannot  snbacrlbb  Where  the  rule  which  we 
have  held  to  be  governing  In  this  case  has 
been  applied  by  the  courts  generally,  repeal- 
ing provisions  of  a  general  nature  Uke  that 
herein  in  question  have  not  been  given  control- 
ling effect  in  determining  the  Intention  of  the 
Legislature  as  to  the  extent  the  act  should 
operate  to  repeal  former  statutes  or  provi- 
sions thereof.  If  from  the  entire  body  of  the 
statute  the  l^lslatlve  intent  is  plainly  mani- 


fest that  Intent  Is  oontroHIng  and  will  b^ 
given  effect  even  though  a  single  sectlour 
taken  alone,  might  be  so  construed  aa  to  man- 
ifest a  dlfterrait  hitent.  The  same  rules  of 
oonstrnction  are  applicable  to  r^allug 
clauses  as  to  other  portions  of  a  statute. 
Smith  V.  Feople,  47  N.  Y.  SS9 ;  26  Am.  &  Eng. 
Enc.  of  L.  (2d.  Ed.)  720.  In  the  case  of 
Smith  T.  People,  supra,  the  court  say:  "A 
clause  in  a  statute  purporting  to  repeal  other 
statutes  Is  subject  to  the  same  rules  of  Inter- 
pretation as  other  enactments,  and  the  Intent 
must  prevail  over  literal  Intwpretatlon.  One 
part  of  an  act  of  the  Legislature  may  be  re^ 
ferred  to  in  aid  ctf  the  interpretation  of  othw 
parts  of  the  same  act"  In  the  coses  of  Made 
V.  Jastro,  State  Board  of  Health  v.  Ross,  and 
Thorpe  v.  SiAooUng,  supra,  cited  in  suivort 
ot  the  rule  held  applicable  to  this  case,  all 
contain  rq>ealing  sections  practically  identic- 
al with  section  18  of  the  act  of  1905. 

Even  If  the  rule  we  have  held  governing 
in  this  case  were  not  applicable,  nevertheless, 
appellant  could  not  prevail,  for  the  reason 
that  the  provisions  of  the  act  of  1899  relative 
to  the  granting  of  tempwary  certificates  are 
In  conflict  with  certain  of  the  provisions  of 
the  act  of  1905.  By  section  1  of  the  latter 
act  it  is  provided:  "That  it  shall  hereafter 
be  unlawful  for  any  person,  or  persons,  to 
practice  medldne,  surgery,  or  obstetrics  in 
this  state  without  fitst  obtaining  a  license  so 
to  do  as  hereinafter  provided."  By  section 
7  It  is  provided :  "After  this  law  goes  Into 
effect,  any  person  desiring  to  practice  medi- 
cine, surgery,  or  obstetrics,  or  any  of  the  va- 
rious branches  of  medicine  In  this  stated 
shall,  before  beginning  to  practice,  procure 
from  the  state  board  of  medical  examiners  a 
certlflcate  that  such  person  Is  entitled  to 
practice  medicine,  surgery,  or  obstetrics  id 
this  state,"  etc  If,  under  the  provisions  of 
the  act  of  1905  quoted.  It  Is  necessary  to 
obtain  a  license  from  the  state  board  of  med- 
ical examiners  before  lawfully  becoming 
entitled  to  practice,  how  can  it  be  argued 
that  one  can  also  be  lawfully  entitled  to 
to  practise  upon  a  certificate  Issued  sim- 
ply by  the  secretary  of  the  board,  and 
upon  the  issuance  of  which  the  state 
board  has  not  passed?  The  act  of  1899  did 
not  contain  any  similar  provision  making  It 
incumbent  to  obtain  a  license  from  the  board 
of  medical  examiners  before  beginning  to 
practice.  It  authorized  such  board  to  Issue 
licenses  at  r^ular  meetings,  and  permitted 
the  secretary  of  the  board  to  grant  temporary 
certlflcates  between  the  regular  meetings  good 
until  the  next  regular  meeting  of  the  board. 
Taking  tbe  act  of  1905  as  a  whole,  we  think 
It  is  clearly  manifest  that  It  was  the  lnt«ition 
of  the  Legislature  to  provide  tnot  no  one 
should  be  i)ermitted  to  practice  mcdldne, 
surgery,  or  obatetrlcs  In  tids  state,  except 
after  obtaining  a  license  so  to  do  from  the 
state  board  of  medical  examiners. 

It  is  argued  that  as  only  two  regular  meet; 
ings  of  the  board  are  provided  for  per  anuuiu, 


Digitized  by  Google 


282 


82  pAomo 


RIDPOBTBB. 


OS.lL 


a  construction  of  fbt  stetuto  as  bero  given 
will  Impose  a  great  harOBhlp  on  ttKMse  seeking 
to  enter  the  practice  betweot  ench  regular 
meetings,  and  to  Impute  sucb  Intention  upon 
ae  LeglBlatnie  wonld  be  nnlblr  to  that  body. 
Doid>tle8a  tbe  LeglBlatare  in  tbe  passage  of 
tbe  act  of  tOOS  was  considering  tbe  pnbUc 
good,  ratber  than  the  conTOnlence  of  private 
IndlTldnals;  bnt  tbe  Legislature  also  doubt- 
less Intended  to  obviate  tbe  Inconvenloice 
that  applicants  to  practice  might  expoiaKe 
from  being  unable  to  longer  obtala  temporary 
certificates  by  tbe  provision,  not  found  in 
tbe  act  of  ISM^  permitting  special  meettngs 
of  tbe  board  to  be  held  at  the  call  of  the 
president  of  tbe  board  upon  two  we^' pub- 
lished notice. 

The  conclusion  we  have  reached  upon  the 
main  questitm  makes  it  unnecessary  to  con- 
sider  oth^  presented  in  the  record. 

Tbe  Judgment  and  order  of  the  trial  court 
are  affirmed. 

FITZGEBAIJ>,  a  J.,  and  TALBOT, 
omcur. 


CUNNINGHAM  et  al.  v.  SPRINOBB  et  al. 
(Soprane  Court  of   Net?  Mexico.  Sept.  1* 

1905.) 

1,  Appeal— VEHDiCT—CoNCLUBivBHiaB—NA- 

TXJBC  OF  QOESTIOHB  INVOLVED. 

Where  tbe  questions  at  Issue  were  whether 
a  parol  contract  provided  that  plaintilC  should 
receive  a  reasonable  compensation  or  a  definite 
amount  for  certain  legal  serviceB,  and,  if  the 
latt^  whether  the  contract  was  afterward 
modified,  and,  it  not,  whether  plaintiff  had  been 
paid  in  fall,  the  verdict  of  the  jury  for  defend- 
ants was  a  determination  of  these  issues,  which 
was  conclusive  on  appeal. 

2.  Sake— Recobi>— iNSTBuonoNS— UoDiFiOA- 
TiON— Failuwc  to  Send  to  Jubt  Booh. 

After  givinff  the  charge,  the  court  modified 
one  of  the  paragraplis  b;  striking  ont  certain 
words  and  inserting  others  in  a  carbon  copy 
of  the  instructions.  The  paragraph  as  modified 
was  read  to  the  Jary.  As  to  aubsequent  proceed- 
ings, tbe  record  recited  that  the  amendinait  to 
tbe  Instmetlon  was  also  taken  down  by  the 
steoogcapber,  transcribed  from  his  notes  of 
the  proceedings,  "and  attached  to  the  original 
diarge  on  file  after  tbe  verdict  had  been  re- 
turned." Held,  that  it  did  not  appear  from  the 
record  that  the  modified  instruction  was  not 
taken  to  the  jury  room. 
8.  New  Trial— Failure  to  Objectt.   

Under  Code.  §  128,  (Gomp.  Laws  1887.  I 
2685).  providing  tnat  all  Instnictions  shall  be 
carried  by  the  jury  to  their  room,  failure  to 
send  the  instructions  to  tbe  jury  room  is  not 
cause  for  a  new  trial,  where  there  is  no  ob- 
jection to  sucb  failure. 
4.  CoNTBACTS— Action— Bueden  of  Prooe. 

Where,  in  an  action  in  contract,  defendants 
pleaded  a  general  denial  and  payment;  tbe  bnt^ 
den  of  proof  was  on  plaintiffs  to  prove  tbe  con- 
tract afleged. 

6.  Saub  —  Pleadinq  —  General  Denial  — 
Payment. 

In  an  action  in  contract,  payment  may  be 
proven  under  tbe  general  Issue. 
6.  Trial— Duplicate— Instructions. 

B^osa)  of  a  requested  instruction  is  not 
error,  where  Its  sutHitance  has  already  been 
given. 


7.  Same— Cbkdibilitt  of  WmfrasES. 

Where  the  testimony  of  several  witnessea 
is  before  tbe  jory,  It  la  not  error  to  refuse  to 
limit  an  instmction  on  the  weight  and  credi- 
bility of  witnesses  to  two  particular  witnessea 
who  have  contradicted  each  other. 

8.  Appbal~IIaeml.es8  Ebbob. 

Where,  in  an  action  for  the  value  of  an 
attorney's  services,  tbe  jury  found  tliat  there 
was  a  special  contract  as  to  plaintiff's  compen- 
sation and  that  he  had  been  paid  in  full,  the 
exclusion  of  evidence  ss  to  the  value  of  the  ser- 
vices and  the  value  of  tbe  property  involved  in 
the  litigation  in  which  th^  were  rendered  was 
liarmless. 

ft.  8ahb  —  Fosv  or  QuEsnoN  —  Insuffi- 

.    OIBNOT  OF  RBCOBD. 

An  objection  that  hypothetical  questions  in 
Improper  form  were  allowed  cannot  be  sus- 
tained, where  tbe  questions  are  not  contained 
in  tbe  record. 

Error  to  District  Court.  San  Miguel  Coun- 
ty ;  before  Chief  Justice  WUlIam  J.  Mills. 

Action  by  Joseph  M.  Cunningham,  as 
trustee,  and  others  against  Charles  Springer 
and  others.  There  was  judgment  for  de- 
fendants, and  plalntlffii  bring  error.  Af- 
firmed. 

This  Is  a  suit  brought  to  recovw  the  value 
of  legal  sMTvlces,  wbicb  it  is  all^^  plaintiff 
in  error  Andrieus  A.  Jones  rendered  the  de- 
fendants in  error  in  an  action  of  ejectment 
brought  by  the  Maxwell  Land  Grant  Com- 
pany against  Jobn  B.  Dawson  in  the  district 
court  of  Colfax  county,  in  which  it  Is  alleged 
Ida  May  Jonra  bas  an  interest  and  Joseph  M. 
Cunningham  Is  hex  trustea  The  complaint 
contained  three  counts^  but  each  of  tfaera  was 
founded  upon  tbe  rlgbt  ta  plalntlflis  in  error 
to  recover  tbe  reeswiable  value  of  tbe  services 
roidered  by  plaintiff  Jones;  tbe  amount 
claimed  being  1^^,000.  Tbe  third  count, 
whldi  Is  evidently  the  oonnt  ivon  wtaleh  tbe 
trial  proceeded — Qie  evidence  bdng  qipUcable 
directly  to  this  count — (mltting  the  dauae  re* 
lating  to  tbe  interest  of  Ida  May  Jones  and 
Cunningham,  trustee,  is  as  foUows:  "Plain- 
tiffs, for  a  third  and  further  cause  of  action, 

state :  Miat  on,  to  wit,  the  day  oi  * 

1891.  the  said  defendant  Jobta  B.  Dawson  was 
the  owner  and  claimant  of  a  large  tract  of 
valuable  land  situated  in  tbe  coon^  of  Golftuc 
and  territory  of  New  Mexico,  of  very  great 
value,  to  yrtt^  the  value  of  five  hundred  thou* 
sand  ($500,000)  dollars.  That  thereafter  ceiv 
tain  Utigatlon  and  lawsulte  at  and  concerning 
said  land  and  tbe  title  thmof  were  commen- 
ced  against  said  d^endant  John  B.  Davraon 
by  tbe  Maxwell  Land  Grant  Cranpany.  That 

thomfter,  on  or  about  tbe  day  of  « 

1891,  tbe  said  defendant  Jobn  B.  Davraon 
made  and  atered  into  an  agreement  to  con- 
T^,  and  thereafter  did  convey,  to  tbe  said  de- 
fendant Charles  Springer  a  one-half  interest 
of  all  tbe  said  TOluable  lands  as  aforesaid,  in 
cfmslderatlon  that  tbe  said  Charies  Springs 
should  pay  all  costo  and  expenses  of  carrying 
on  and  conducting  to  a  final  determlnatlMi 
the  defense  of  said  claims  to  said  valuable 
lands  set  up  and  made  by  said  Maxwell  Land 
Grant  Company.  That  in  pursuance  of  tbe 
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Mid  asreemttt  ao  made  and  entored  Into  ba- 
tween  tlw  aald  Dawaon  and  tbe  aaid  Springer 
lor  tbe  carrying  on  and  defense  of  aald  litiga- 
tions, tbe  aald  defendant  Gbarlea  Springs,  on 
behalf  of  tabnaelf  and  the  aald  John  B.  Daw- 
son, made  and  entered  Into  certain  agreement 
with  the  plaintiff  ber^n,  Andrlena  A.  Jmiea, 
me  an  attorney  and  counselor  at  law,  whraeby 
tile  said  plaintiff  Andrlena  A.  Jones  agreed  to 
conduct  and  manage  tor  the  def^idantB  the 
aald  defense  of  said  lltlgaUons,  and  for  anch 
aervlcea  tbe  plaintiff  Andriens  A.  Jonea  was 
to  receive  a  reasonable  oompensatiim ;  and  that 
thereafter.  In  pursuance  of  aald  agreement 
the  said  Andrlena  A.  Jones,  did  take  charge 
of,  manage,  conduct;  and  control  the  said  de- 
fense of  aald  litigation  to  a  succeasful  issne* 
of  which  tbe  said  defendants  bad  notice,  and 
that  the  reasonable  compoisatlrai  thecef<Hr 
was  and  Is  the  one-balf  of  tbe  value  of  the 
nndlrided  one-half  interest  In  aald  valuable 
lands  so  set  apart  for  tbe  costs  and  expenses 
of  conducting  said  defense.  The  net  value  of 
said  one-half  plaintiffs  allege  to  be  the  sum 
of  seventy-five  thousand  ((75,000)  dollars. 
Plaintiffs  state  that  the  said  plaintiff  herein, 
Andrieus  A.  Joues,  has  duly  performed  all 
the  conditions  of  said  contract  on  bis  part  to 
be  performed,  but  that  tbe  defendants  and 
each  of  them  have  and  has  wholly  failed  to 
perform  their  part  of  said  agreement,  to  the 
damage  of  the  pialntfffs  In  the  sum  of 
seventy-five  thousand  ($7S,000)  dollars,  for 
which  plaintiffs  pray  Judgment  and  the  costs 
of  this  suit"  To  tills  complaint  the  defend- 
ants filed  an  answer,  tbe  first  paragraph  of 
which  Is  a  denial  of  each  and  every  allegation 
of  the  complaint,  the  second  paragraph  al- 
leges payment  before  the  commencement  of 
the  action,  and  the  third  paragraph  sets  up 
the  four-year  statute  of  limitation.  The 
plaintiffs  replied  to  the  second  and  third  para- 
craphs,  and  upon  the  Issues  thus  joined  a 
Jury  trial  was  bad,  and  a  verdict  for  defrad- 
anta  In  error  waa  rraidered.  Motion  for  a 
new  trial  being  overruled,  tbe  review  la 
aou^  In  tbia  court  upon  a  writ  of  error. 

Neill  B.  Pleld  and  B.  A.  Fiske,  for  plain- 
tiffs In  error,  a  A.  Spless  and  Catron  & 
Goztner,  ftnr  defendants  In  error. 

HcFIB,  J.  (after  stating  the  facts).  Be- 
fore proceeding  to  the  consideration  of  the 
assignments  of  error,  it  seems  advisable  to 
give  attention  to  one  contention  of  the  defaid- 
ants  in  error  which  seems  to  go  to  the  merits 
of  this  casa  If  sustained,  it  would  seem  to 
dispose  of  tbe  caae ;  but,  in  any  event,  it  will 
aid  the  court  In  the  consideration  of  tbe  specific 
errors  assigned.  It  is  Insisted  by  the  defend- 
ants In  error  that  the  verdict  of  the  Jury  was 
rendered  upon  ccmfllctlng  evidence;  that  It 
was  fairly  submitted  to  the  Jury  by  the  court 
in  its  instmctloQs;  and  that,  where  such  is 
tbe  case,  tbls  court  will  not  disturb  the  vw- 
«ict^  nor  nmraa  the  JudgmaBt  bawd  qpon  it 


I  TtilB  court  has  rqnatedly  held  that,  where 
'  there  la  a  conflict  of  evldence^lt  being  tlie 
I  exclusive  province  of  tiie  Jury  to  determine 
i  the  weight  and  credibility  of  the  teatimony— 
j  the  vttdict  will  not  be  disturbed  in  the  appel- 
1  late  court  Badean  v.  Baca,  2  N,  M.  101; 
j  Territory  v.  Webb,  2  N.  U.  147;  Waldo  v. 
1  Bediwltb.  1  N.  M.  07;  Territory  v.  Maxwell, 
!  2  N.  M.  250;  Torllna  v.  TrorUcbt  6  N.  M  148, 
i  21  Pac.  68;  Armljo  v.  Abej'tla,  S  N.  M.  533,  25 
j  Pac.  777;  U.  S.  v.  De  Amador,  6  N.  M.  173,  27 
Pac  488;  Territory  v.  Hicks,  6  N.  M.  596,  30 
Paa  872 ;  Trujillo  v.  Territory,  7  N.  M.  43,  32 
Pac  164 ;  A.,  T.  &  B.  F.  Ry.  Go.  v.  Martin,  7  N. 
M.  1S8,  34  Pac.  536;  Green  v.  Browne  St 
Manzauares,  11  N.  M.  658,  72  Paa  17 ;  Robin- 
son V.  Palatine  Insurance  Co.,  11  N.  M.  162, 
66  Pac.  535 ;  Schofleld  T.  Territory,  0  N.  M. 
626,  56  Pac  806. 
That  there  was  a  decided  conflict  In  tbe 
I  evidence  is  apparent   A  synopsis  of  the  evl- 
j  dence  of  plaintiff  Jones  and  defendant  Spring- 
er, the  persons  who  entered  toto  the  agree- 
ment and  the  only  witnesses  who  testified 
concerning  Its  terms,  as  set  forth  In  tbe  brief 
of  counsel  for  plaintiffs  in  error.  Is  as  follows : 
"Jones'  account  of  his  employment  by 
Springer  may  be  summarized  as  follows: 
•   •  That  on  the  10th  day  of  Octobra-, 
1891,  he  was  engaged  in  tbe  practice  of  law  at 
Las  Vegas  In  tbe  territory  of  New  Mexico,  and 
on  that  day  the  defendant  Charles  Springer 
came  to  his  ofl3ce  and  told  him  that  the  Max- 
well Land  Grant  Company  was  going  to  bring, 
or  bad  brought  a  suit  against  Jolxn  B.  Dawson 
1  for  bis  ranch  in  Colfax  County,  and  wanted 
him  to  represent  Mr.  Dawson  In  that  Utlgatiou. 
That  Jones  acquiesced,  and  thereupon  Spring- 
er wanted  to  know  what  fee  would  be  charged, 
and  Jones  said:  "I  do  not  know  what  would 
be  a  right  fee.   I  do  not  know  anything  about 
the  case  or  bow  much  work  would  be  required 
or  the  value  of  the  property  Involved" — and 
said  to  Springer :  "You  know  more  about  that 
than  I  da   Whatever  you  think  Is  right  will 
be  satisfactory  to  me."   Thereupon  Springer 
asked  Jones  If  $600  would  be  about  right  and 
Jones  replied:   "If  you  think  that's  fair,  it 
will  be  satisfactory  to  me."   That  J<Hies  did 
not  know  at  that  time  that  Charles  Springer 
bad  any  Interest  In  the  controversy,  and  sup- 
posed that  Springer  was  employing  him  to 
represent  Mr.  Dawson,  and  that  Springer  was 
a  dlBlntorested  friend  of  both  Dawstm  ami 
himself.   That  Springer  then  said:  "Well, 
we  will  fix  the  fee  at  (500  f<»r  the  case  in  the 
district  court  and  In  the  Supreme  Court  of 
the  territory" — and  Springer  thereupon  gave 
Jones  a  check  tot  flOO  on  account  of  his  fee. 
Ttiat  nothing  was  said  about  tbe  case  In  the 
Supreme  Court  of  the  Cnited  States,  or  about 
a  second  trial,  or  about  a  second  appeal  to 
the  Supreme  Court  of  the  territory.   •  • 

"Springer's  account  of  the  same  transaction 
Is:  •  •  After  the  suit  was  brought 
witnasa  [SpclmerJ  Tialted  Laa  Vegu  to  «»• 
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ploy  counsel,  and  determined  to  employ  A.  A. 
Jones.  If  he  could  do  so ;  that  he  was  not  per- 
ffonally  acquainted  with  Mr.  Jones,  and  was 
Introduced  to  him  on  the  day  when  he  first 
spoke  to  him  about  the  Dawson  Case  and  told 
Mt.  Jones  something  of  the  case;-  told  him 
that  the  Maxwell  Land  Grant  Company  had 
brought  a  suit  In  ejectment  agalnat  Mr.  Daw- 
son Involving  the  title  to  his  ranch  In  Colfax 
county ;  that  he  had  an  interest  In  the  prop- 
erty, and  that  he  had  to  pay  all  the  expenses 
of  the  litigation.  That  he  had  come  to  see 
If  he  could  employ  him ;  that  Jones  asked 
witness  If  he  had  employed  or  if  he  expected 
to  employ  anybody  else;  the  witness  told 
him  he  had  not,  and  had  no  intention  of  doing 
bo;  that  he  told  Jones  that  the  case  would 
uhdoubtedly  be  bitterly  fought  by  the  Max- 
well Land  Grant  Company,  and  that  they  had, 
up  to  that  time,  never  been  defeated  In  a 
lawsuit;  that  the  case  would  undoubtedly 
go  to  the  Supreme  Court  of  the  United  States 
—and  asked  him  what  he  would  charge  the 
witness  to  conduct  the  litigation,  and  Jones 
answered,  "I  am  willing  to  leave  the  matter 
entirely  to  you ;"  that  witness  then  said,  "I 
would  like  to  have  settled  what  your  charges 
will  be,"  and  asked  Jonee  to  state  what  his 
charges  would  be,  to  which  Jones  replied  that 
he  did  not  care  to  do  that;  that  the  witness 
said,  "how  would  a  fee  of  $000  do?"  to  which 
Jones  replied,  "That  will  be  perfectly  satis- 
factory," and  the  witness  said,  "That  Is  for 
the  entire  litigation?"  Mr.  Jones  after  some 
hesitation  said,  "Yes ;  I  am  satisfied  with 
that;"  that  witness  told  Jones  that  he  had 
donsiderable  other  business,  some  of  his  own 
and  some  that  he  controlled,  which  would 
require  the  Bervlces  of  an  attorney,  and  that. 
If  he  undertook  the  Dawson  Case,  witness 
would  give  him  such  business  as  he  had  In 
that  line,  and  get  whatever  business  for  him 
that  witness  could  get  on  the  outside.  Wit- 
ness' a!lso  said  that  he  would  himself  assist 
In  the  case  in  every  way  possible,  and  would 
giet'  up  all  the  maps  and  plats  and  surveys, 
and  generally  hunt  up  all  the  evidence  in  the 
case;  that  Jones  made  no  Inquiry  with  ref- 
erence to  the  authority  of  witness  to  employ 
htm  in  the  case,  and  all  that  was  said  on  that 
snbject  was  that  witness  had  an  Interest  In 
the  property  and  had  to  pay  the  expenses  of 
the  litigation.'   •  • 

From  this  testimony  It  Is  clear  that  ttiere 
wa^  a  parol  contract  or  agreement  entered 
Into  by  Jonea  and  ^ringer,  and  tibat  this 
action  hron^t  jxpon  It  On  page  2  of  the 
brief  of  counsel  for  plaintiffs  In  error  is  found 
&H  ddmlaslon  of  this  fact  "The  contract 
yndear  which  the  services  sued  tor  were  per- 
formed rests  entirely  In  parol,  and  there  Is 
l^tonlshlng,  not  to  My  appalling,  ctmfllct 
between  tbie  parties  who  made  It  as  to  its 
terms."  The  complaint  alleges  that  an  agree- 
m^t  was  entered  Into  for  the  ^ployment  ot 
J^nefc  tO'condiict  the  defense  In  the  liflgatton 


between  the  Maxwell  Land  Grant  Company: 
and  Dawson,  in  which  Springer  had  a  one- 
half  interest,  and  further  alleges  that  the 
agreement  was  that  Jones  should  receive  for 
his  services  "reasonable  compensation,"  or, 
in  effect,  that  the  amount  of  compensation  was 
not  agreed  upon.  To  this  the  defendants  filed 
a  general  denial  and  plea  of  payment  The 
testimony  above  referred  to  discloses  the 
fact  that  the  case  as  tried  before  the  jury 
was  different  from  that  made  by  the  plead- 
ings. Under  the  pleadings  the  Issue  was  as 
to  the  terms  of  the  contract  in  regard  to  com- 
pensation, the  plaintiffs  allying  that  the 
amount  of  compensation  was  not  agreed  upon, 
but  that  Jones  was  to  receive  reasonable  com- 
pensation for  his  services ;  while  the  defend- 
ants deny  that  the  contract  was  as  alleged 
by  the  plaintiffs,  and  that  defendants  paid 
the  plaintiffs  in  full  before  the  suit  was 
brought  Upon  the  trial,  however,  Jones  ad- 
mits that  $500  was  agreed  upon  as  his  com- 
pensation for  services  Id  the  litigation  which 
he  was  employed  to  conduct,  and  Springer 
testifies  that  $500  was  agreed  upon  as  Jones* 
compensation.  Both  Jones  and  Springer 
therefore,  testis  that  there  was  a  contract 
for  the  employment  of  Jones,  and  that  the 
contract  provided  that  Jones  was  to  receive 
$500  for  his  services;  but  Jones  and  Springer 
dlflfered  as  to  the  terms  of  the  contract,  in  this : 
Jones  testified  that  the  contract  was  that  he 
shouldonly  conduct  the  defense  of  the  Dawson 
Case  in  the  district  court  and  the  Supreme 
Court  of  the  territory,  but  that  nothing  was 
said  about  the  case  In  the  Supreme  Court  of 
the  United  States,  or  about  a  second  appeal 
or  trial  in  the  territorial  Supreme  Court  and, 
further,  that  Springer  did  not  tell  bim  he 
would  give  him  other  business..  Springer,  on 
the  contrary,  testified  that  Jones  was  employ- 
ed to  defend  the  title  to  Dawson's  land  In" 
the  litigation  with  the  Maxwell  Land  Grant 
Company,  and  told  Jones  at  the  time  hd 
agreed  to  take  the  case  that  the  snlt  would 
be, bitterly  contested;  that  the  company  hud 
never  lost  a  case,  and  that  the  case  would  un- 
doubtedly go  to  the  SuprMne  Court  of  the 
United  States  ;  that  witness  said  to  Jones,  "I 
would  like  to  have  settled  what  your  charges 
will  t>e,"  and  asked  Jones  to  state  what  his 
charges  would  be,  to  which  Jones  replied  that 
he  did  not  care  to  do  that ;  that  witness  then 
said,  "How  would  affeeof  $500  do?"  to  which 
Jones  replied,  "That  will  be  perfectly  satis- 
factory ;"  that  witness  said.  "That  Is  for  the 
entire  litigation?"  and  Mr.  Jones,  after  some 
hesitation,  said,  "Yes;  'I  am  satisfied  with 
that"  Witness  fiu'ther  testified  that  Jonea 
never  Intimated  any  dIssatMactloa  on  ac> 
count  of  compenaation,  nor  wa»  anj  change 
made  In  the  agreement  as  to  compeDsatlon. 
In  anotbw  part  of  his  testimony  Jones  -testl* 
fled  that  after  the  first  trial-of  the  suit  Springs 
er  said  to  blm:  "Of  course,  yon  cannot  btt 
expected  to  fitted  to  this.  lanatoeaB'tox  any 
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$500.  Ton  go  ahead  with  It.  We  will  see 
bow  we  will  come  out,  and,  when  It  1b  all 
over  yon  will  be  paid  what  Is  right"  Jones 
further  testtfled  that  on  at  least  two  other  oc- 
casions Springer  promised  to  pay  him  "a  big 
cash  fee"  when  the  property  was  sold.  Sprin- 
ger positively  denied  that  he  erer  made  any 
of  those  statements  or  promises  to  Jones  at 
any  time.  There  were  no  other  witnesses 
who  testified  concerning  this  contract  or  Its 
terms,  nor  as  to  any  modification  thereof. 

It  appears,  further,  from  the  testimony  of 
these  witnesses,  that  Jones  was  admitted  in 
May,  1888,  and  the  contract  between  him  and 
Springer  was  entered  into  In  October,  1891, 
or  about  3%  years  after  he  was  admitted  to 
the  bar ;  that  Jones  was  employed  In  other 
litigation  by  or  through  Mr.  Springer,  from 
which  he  received  $9,000,  Mr.  Springer  pla- 
cing the  amount  at  $15,000 ;  that  the  suit  of 
the  Maxwell  Land  Grant  Company  v.  Dawson 
was  tried  twice  in  the  district  court,  twice  by 
the  Supreme  Court  of  the  territory,  and  once 
by  the  Supreme  Court  of  the  United  States, 
the  final  decision  being  in  favor  of  Dawson. 
Springer  testifies  that  he  paid  Joues  $500 
for  his  fee,  $200  for  expenses  to  Washington, 
and  $100  for  a  lawyer  of  Washington  city, 
and  Jones  does  not  deny  that  he  received 
$500.  Jones  testifies  that  his  services  were 
reasonalily  worth  $75,000.  Several  expert 
witnesses  were  examined  as  to  the  value  of 
the  property  Involved  In  the  Dawson  suit, 
Tariously  estimating  the  value  of  the  land 
to  be  from  $40,000  to  $450,000,  and  services,  in 
the  absence  of  contract,  at  from  $2,000  to 
$125,000.  The  above  Is  substantially  all  of 
the  evidence,  as  shown  by  the  summary  there- 
of in  the  transcript.  The  original  evidence 
is  not  before  the  court.  It  Is  manifest  from 
this  evidence  that  the  question  for  the  Jury 
to  determine  was  not  whether  or  not  there 
was  a  parol  contract  entered  Into  between  the 
parties,  nor  whether  or  not  valuable  services 
were  rendered  under  it,  as  these  facts  were 
admitted ;  but  the  question  for  the  Jury  was 
as  to  the  terms  of  the  contract  with  refer- 
ence to  compensation — that  is  to  say,  did  the 
contract  provide  that  this  Jones  should  re- 
ceive reasonable  compensation  for  his  services, 
as  contended  by  the  plaintiffs?  or  did  the 
contract  provide  that  Jonee  should  receive 
$500  In  full  for  services  rendered  imder  the 
contract,  as  contended  by  the  defendants? 
(2)  Was  such  contract  subsequently  modi- 
fied? (3)  Was  plaintiff  paid  In  full  before 
suit?  These  were  purely  issues  of  fact  for 
the  sole  determloatlon  of  the  Jury;  and. 
there  being  a  conflict  of  evidence,  which  coun- 
sel for  plaintiffs  in  error  designate  as  "aston- 
ishing, not  to  say  appalling,"  and  which  the 
Gouusel  for  defendants  in  error  refer  to  as  a 
"hopeless  conflict,"  If  the  Issues  were  fairly 
submitted  to  the  Jury  by  the  court  In  the  In- 
structions, the  verdict  of  the  Jury  should  not 
be  disturbed.   It  was  the  exclusive  privlleee 


and  also  the  duty  of  the  Jury  to  determine 
the  weight  to  be  given  the  evidence  and  to 
pass  upon  the  credibility  of  the  witnesses. 
This,  It  must  t>e  presumed,  was  done,  and  re* 
suited  in  a  verdict  in  favor  of  the  defendants. 
Obviously,  this  verdict  means  that  the  Jury 
concluded  that  the  defendants'  contention  was 
correct,  that  under  the  contract  Joues  was 
only  entitled  to  $500  for  his  services,  that 
the  full  amount  had  been  paid  before  suit, 
and  that  there  had  not  been  any  subsequ^t 
modification  of  the  terms  of  the  contract,  en- 
abling Jones  to  recover  more  upon  a  quan- 
tum meruit  If  the  Jury  believed  the  testi- 
mony of  Springer  in  preference  to  that  of 
Jones,  they  bad  a  perfect  right  to  do  so.  and 
the  necessary  result  of  such  belief  would  be 
the  verdict  rendered.  This  view  of  the  case 
brings  it  clearly  within  the  law  as  laid  down 
in  the  declsious  of  this  court  above  cited,  un- 
less the  court  failed  to  present  the  case  fair- 
ly to  the  Jury  In  Its  Instmetlons.  ' 

The  record  shows  that  of  the  13  paragraphs 
of  the  court's  charge  but  a  single  paragraph 
— No.  13 — Is  objected  to  as  erroneous  by 
counsel  for  plaintiffs  In  error,  either  In 
their  briefs  or  oral  argument  The  15  para- 
graphs of  the  court's  charge  to  which  no 
objection  was  made  are  not  before  the  court 
for  consideration,  except  for  the  purpose 
of  ascertaining  whether  or  not  the  case  was 
fairly  submitted  to  the  Jury  by  them.  An  ex- 
amination of  them  shows  the  issues  were 
presented  in  a  fair  and  impartial  manner, 
BO  acceptably  Indeed,  that  no  asslgnmentu 
of  error  are  predicated  upon  them.  Para- 
graph No.  13  relates  solely  to  the  burden  of 
proof;  and,  being  the  only  paragraph  upon 
which  error  is  assigned,  it  follows  that  all 
of  the  other  Issues  were  submitted  to  the 
Jury  by  the  court  In  a  manner  entirely  ac- 
ceptable to  the  parties  to  the  suit,  and  the 
cause  was  argued  by  counsel  before  the  Jury 
upon  those  Instructions.  As  to  paragraph 
No.  18,  the  record  dlBcloaea  the  following 
facts: 

"And  thereafter  the  argument  of  counsel 
to  the  Jury  proceeded,  and  after  the  argument 
of  one  counsel  on  behalf  of  the  plaintiffs 
and  of  both  counsel  on  behalf  of  the  de- 
fendants had  been  concluded,  and  before 
the  beginning  of  the  closing  argument  by 
Mr.  Field  on  behalf  of  the  plaintiffs,  the 
court  said  to  the  Jury:  'Oentlemen  of  the 
Jury :  In  the  thirteenth  Instruction  given 
yon  by  the  court  In  which  I  spoke  about 
the  burden  of  proof,  I  have  concluded  to 
modi^  that  Instruction  by  striking  ont 
the  words  "material  fact"  In  the  second  line, 
and  Inserting  in  lieu  thereof  the  word  "issue," 
and  also  in  the  same  line  the  word  "fact,** 
and  insert  In  lieu  the  word  "Issue,"  and 
in  the  fifth  line  strike  out  the  words  "ma- 
terial fact,"  and  put  in  the  word  "Issue,"  so 
the  instruction  will  read,  gentlemen,  as  fol- 
lows: "In  this  case  the  burden  of  proof  is 


Digitized  by  Google 


236  62  PACIFIC 

on  tb«  plalnttffs  as  to  every  Issue,  except 
that  of  payment,  as  to  which  issue  the  bur- 
den of  proof  is  upon  the  defendants.  In 
order  to  entitle  the  plBlntlflTa  to  recover  in 
this  case,  they  must  eatabllsh  every  such 
issue,  with  the  exception  aforesaid,  by  a 
pr^Kmderanee  of  the  evidence;  and,  if  you 
find  that  the  evidence  bearlnff  upon  the 
plaintiffs'  case  is  evenly  balanced,  or  that 
It  preponderates  In  favor  of  the  defmdants, 
then  the  plaintiffs  eannot  recoror,  and  you 
should  And  tor  the  defendants."  Now,  gm- 
tlemen,  I  will  vdthdraw  Instrnctlon  Ka  13. 
given  to  yon  before,  and  insert  and  give  you 
this  amended  Instruction  instead.'  The  court 
read  the  forgoing  ammded  instruction  from 
a  carbon  cc^  of  the  wlginal  charge,  In  which 
the  words  above  mentioned  u  atrlckai  out 
were  crossed  out  with  ft  pencil,  and  the  words 
mentioned  as  having  been  Inserted  were  writ- 
ten in  with  pencil  After  the  foregoing 
amended  instructton  was  read  to  the  Jury. 
Mr.  Field,  of  counsel  for  plaintiff,  said  to  the 
court:  'As  thus  modified.  I  think  the  charge 
Is  absolutely  without  objectlim.  If  the  court 
please.'  The  amendmeat  to  the  thirteenth 
Instruction  by  the  court  to  the  Jury,  as  thus 
made,  was  also  taken  down  by  the  court 
Btmographer,  and  transcribed  by  the  said 
stenographer  from  his  notes  of  the  proceed- 
iug»  ct  the  trial,  and  attached  to  the  orig- 
inal durge  <m  file,  after  the  verdict  of  the 
jury  had  been  returned." 

The  modification  made  by  the  court  in  par- 
agraph Na  18  as  originally  given  was  to  sub* 
atltute  in  writing  the  word  'Issue"  for  the 
word  "fact;"  or  "material  fact"  This  mod- 
iflcati<m  was  made  in  conformity  to  the  views 
of  counsel  tor  plaintiffs  in  error.  There  was 
no  objection,  made  to  the  method  of  modi- 
ftcatifoi,  nor  to  Its  being  reed  to  the  jury 
from  a  carbon  copy.  On  the  contrary,  aft- 
ts  all  this  was  done,  counsel  for  plaintiffs 
In  error  said:  "As  thus  modified,  I  think 
the  charge  la  absolutely  without  objection." 
These  proceedings  took  place  in  open  court, 
and  prior  to  the  dosing  argument  in  behalf 
of  plaintlfls  In  error,  so  as  to  enable  counsel 
to  present  the  cause  to  the  jury  upon  the 
modified  instruction.  It  Is  difficult  to  under- 
stand, therefore,  how  the  jury  could  have 
been  deceived  or  miRled  In  that  regard  to  the 
prejudice  of  plaintiffs  In  error. 

Counsel  allege  as  error  that  the  modified 
Instructiou  was  not  taken  to  the  jury  room 
by  tiie  jury.  The  record  does  not  seem  to 
warrant  this  assignment  The  record  does 
not  afBrmatively  show  that  any  of  the  In- 
structions were  taken  by  the  jury  to  their 
room,  and  yet  the  Instruction  was  modified, 
read  to  the  Jury,  and  the  court  bad  notified 
the  jnry  that  the  original  No.  13  had  been 
withdrawn,  hefore  the  jury  retired.  If  coun- 
sel base  this  assignment  upon  the  record 
statement  as  to  what  the  stenographer  did, 
it  Is  clearly  insufficient  The  statement 
iS!  "Tba  amendment  to  the  thirteenth  tn- 
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strucHon  by  the  court  to  the  jury,  as  thua 
made,  was  also  taken  down  by  the  court 
stenographer,  and  transcribed  by  said  court 
stenographer  from  his  notes  of  the  proceed- 
ings of  the  trial,  and  attached  to  the  orig^ 
inal  charge  on  file,  after  the  verdict  of  the 
jury  had  been  returned."  The  substance  of 
the  statement  is  that  the  stent^npher  took 
down  the  court's  modification,  and,  having 
transcribed  his  notes  of  paragraph  13,  as 
modified,  attached  the  same  to  the  diarge 
of  the  court  on  file,  after  the  verdict  had 
been  rendered.  But  the  record  shows  that 
the  Chief  Justice  made  the  modification  de- 
sired upon  a  carbon  copy  of  the  original 
paragraph  13  and  read'  the  same  to  the  Jury. 
It  is  true  the  record  is  siloit  as  to  actual 
handing  of  the  charge  or  any  part  of  it,  to 
the  Jury;  but  !t  will  be  presumed  that  that 
which  should  have  been  done  was  done,  in 
the  absence  of  proof  to  the  contrary  or  ob- 
jection upon  that  ground.  The  stenographer 
may  have  done  as  stated,  and  yet  the  charge 
and  the  modified  carbon  copy,  which  had 
been  substituted  fm  the  original  paragraph 
13,  may  have  been  before  the  jury  while 
they  were  deliberating  upon  their  verdict 
The  court  aerans  to  have  done  all  in  his  pow- 
er to  correct  paragraph  13  in  accordance 
with  the  vlewa  of  coimsel  for  plaintiff  in 
error;  and  to  the  method  adopted,  that  the 
original  paragraph  was  withdrawn  and 
the  amended  one  given  then,  there  was  no 
objection  at  the  time.  If  the  court  did  not 
actually  take  the  original  paragraph  from 
the  jury  upon  giving  them  the  modified  sub- 
stitute, so  that  both  were  before  them.  It 
Is  inconceivable  that  the  Jury  would  be  de- 
ceived or  misled  as  to  which  they  should 
consider.  The  phrase  "original  charge  on 
file,"  to  which  the  stenographer  attached  his 
transcript  does  not  necessarily  mean  para- 
graph 13,  as  It  may,  and  apparently  does,  re- 
fer to  the  entire  charge  of  the  court  Tak- 
ing the  position  that  paragraph  13  was  not 
modified  and  was  not  before  the  jiU7,  coun- 
sel for  plaintiir  In  error  make  three  assign- 
ments of  error  upon  It — No.  9,  that  it  was 
an  oral  modification;  No.  10,  that  the  orig- 
inal paragraph  was  not  modified  In  writing 
as  attempted;  and  No.  11,  that  part  of  the 
charge  was  not  in  writing.  In  our  opinion 
these  assignments  are  not  well  taken  for  the 
reasons  above  stated. 

Counsel  for  plaintiffs  In  error,  still  Insist- 
ing that  paragraph  13  as  modified  was  not 
before  the  jury,  refer  the  court  to  section 
128  of  the  Code  (Section  2085.  Corap.  Laws 
1807),  wherein  It  la  provided :  "The  court 
may,  of  its  own  motion,  give  like  instructions 
In  writing,  and  all  instructions  shall  be 
given  by  the  court  before  argument,  and 
shall  be  carried  by  the  jury  to  their  room  for 
their  guidance  to  a  correct  verdict  according 
to  the  law  and  the  evidence.  This  precise 
language  Is  found  in  section  2188,  Rev,  St 
Mo.  188£^  from  which  It  was  undoubtedly 
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taken,  anl  also  In  former  statntee.  In  adopt- 
ing tbe  Missouri  statute,  this  court  bas  held 
that  we  also  adopt  the  constnictloa  which 
tile  courts  of  tiiat  state  put  upon  it  In  the 
case  of  Grove  r.  City  of  EauBOS,  75  Mo.  672. 
the  Supreme  Court  of  Missouri,  construiDg 
a  proTislon  similar  to  this,  held  that,  where 
no  objectton  is  raised  cm  account  of  the  fail- 
ure of  the  Jury  to  tafce  tbe  instructions  with 
than,  there  ia  no  ground  for  a  new  trial. 

Aa  to  the  necessity  for  seasonable  ctojeo- 
tion,  tbla  court.  In  tbe  case  of  Netaor  t.  Ar- 
mijo.  11  N.  M.  67,  66  Pac.  617,  sold:  "It  Is 
fondanieutal  that  orors  complained  of  must 
be  objected  to,  and  exceptions  saved,  or  they 
will  be  disregarded  In  an  ai>pellate  court. 
*  *  *  In  BO  holdiJDg.  we  are  not  nnmlnd- 
fnl  of  subsection  110,  I  2686.  Comp.  Laws 
1897,  wliidi  dispenses  with  tiie  formal  ex- 
eeptions,  but  In  no  sense  diqwnses  with  ob- 
jections, in  order  to  preserve  tbe  error  com- 
plained of.  We  simply  bold  that  objections 
must  be  preserved  according  to  tbe  fonp 
of  taw  to  be  available  in  this  court"  And 
«n  pages  619,  520.  of  06  Fac.  (11  N.  M.  67). 
this  court  further  says,  In  discussing  tbe 
aeceasily  for  objection  undo:  section  887. 
OmipL  Laws  1^:  "Can  it  be  contended 
that  immaterial,  invited, .  or  waived  errors 
are  to  be  passed  upon?  We  think  not  An 
error  of  the  trial  court  ceases  to  be  such  In 
tbe  appellate  court,  if  the  same  Is  immate- 
rial. Invited,  or  waived.  We  are  confirmed  In 
this  conclusion  by  the  persistent  ruling  of 
this  court  ever  since  this  stetute  was  passed 
in  1889.  to  the  effect  that  only  such  errors 
as  are  properly  saved  and  presented  will  be 
«oiuidered."  Objection  was  made  In  tbe 
motion  for  new  trial.  This  was  also  done 
In  the  case  from  Missouri  above  referred  to, 
but  the  court  held  that  this  was  too  late. 
It  would  seem  to  be  a  dangerous  precedent 
to  hold  that  a  new  trial  should  be  granted 
or  reversal  had  where  the  jury,  through 
carelessness.  Inadvertence,  or  otherwise,  falls 
to  take  the  court's  Instructions  with  them 
after  the  same  have  been  read  to  tbem. 

Error  is  assigned  upon  the  giving  of  In- 
struction 13  In  the  original  form.  In  the  use 
of  the  word  "fact"  Instead  of  the  word  "Is- 
sue," as  used  In  the  modified  form,  which 
counsel  concede  to  be  a  correct  statemmt  of 
tbe  law.  This  assignment  is  made  upon  tbe 
theory  that  the  court  did  not  properly  modify 
the  charge.  We  cannot  concede  the  correct- 
ness of  the  position  of  counsel  for  plaintiffs 
in  error,  even  If  tbe  modification  was  In- 
effectual. While  the  word  "Issue"  may  In 
many  instances  be  more  comprehensive  than 
the  word  "fact,"  under  the  pleadings  in  this 
case  there  la  no  such  difference  as  would  be 
prejudicial  to  plaintiffs  In  error  and  consti- 
tute reversible  error.  The  original  instruction 
was:  "In  this  case  the  burden  of  proof  is 
upon  plaintiffs  as  to  every  material  fact  ex- 
c^t  that  of  payment,  as  to  which  fact  the 


burden  of  proof  is  upon  tbe  defoidants.  In 
order  to  entitle  the  plaintiffs  to  recover  In 
this  case,  th^  must  establLsb  every  such 
material  fact  with  the  exception  aforesaid, 
by  a  preponderance  of  the  evidence;  and, 
if  yon  find  that  the  evidence  bearing  upon  the 
plalntifTs'  case  is  evenly  balanced,  or  that  It 
I  pr^pond^ates  in  favor  of  tbe  defendants, 
then  the  plaintiffs  cannot  recover,  and  yob 
should  find  for  tbe  defendants."  If  the  plea 
of  payment  had  been  the  sole  plea,  there 
!  would  be  force  In  the  contention  of  plain- 
tifb  In  error.   Being  an  affirmative  defense^ 
I  the  plaintiffs*  case  would  have  been  confessed, 
i  and  the  onus  would  be  upon  the  defendants 
I  in  error  to  avoid  the  effect  of  tbla  by  proving 
j  payment  in  full ;  or,  Utile  defendants  in  er- 
j  ror  liad  also  pleaded  a  general  denial,  but 
,  before  trial  bad  withdrawn  it,  electing  to 
I  stand  upon  tbe  plea  of  payment  tbe  defend- 
ants  would  then  have  assumed  the  affirma- 
tive, and,  the  burden  of  proof  being  cast  up- 
;  on  them,  would  have  been  entitled  to  bave 
-  (^ned  and  closed  tbe  case.   16  Cyc.  pp.  926. 
;  930,  and  cases  cited ;  46  Am.  Dig  p.  738.  But 
'  this  Is  not  the  rule  when  a  general  denial  i» 
1  also  pleaded.   Where  a  defendant  denies 
I  an  allegation  material  to  the  plaintiff's  case, 
I  the  burden  is  on  the  plaintiff  to  establish  its 
truttL   16  Cyc.  929,  note  23.  Foment  oa 
Code  Remedies,  {  TZi,  says:   "Wh^  a  de- 
nial is  pleaded  In  connection  with  a  deffflise 
i  of  new  matter,  the  admission  In  the  «ie  can 
j  never  be  used  to  destroy  tbe  effect  of  the  otb- 
j  er.   The  concession  of  a  defense  by  way  of 
I  confession  and  avoidance  does  not  obviate 
I  the  necessity  of  proving  the  averments  ccoi- 
I  tradlcted  by  the  denial.   This  rule  is  unl- 
■  versa  1." 

1     In  this  case  there  Is  a  dispute  as  to  the 
:  terms  of  a  parol  contract   Each  party  claims 
i  the  terms  to  have  been  different,  and  so  testl- 
j  fies.   In  sucb  case  the  general  Issue  casts 
I  the  burden  of  proof  upon  the  plaintiff  to  estab- 
I  lish  his  version  of  the  contract,  and,  further, 
I  to  show  that  some  amount  Is  due  bim  under 
I  it    In  the  case  of  Garretson  v.  Bitser,  57  lo- 
I  wa,  470,  10  N.  W.  818,  the  Supreme  Court  of 
i  Iowa  said:    "Tbe  defendant  simply  sets  up 
{  tbe  agreement  as  he  understands  it  and  ai- 
I  leges  he  has  complied  with  It   It  was  not  in- 
i  cumbent  on  the  defendant  in  order  to  de- 
feat plaintiff's  claim,  to  prove  this  agreement 
and  compliance  with  It   The  substantial  is- 
sue, and  which  Involves  the  merits  of  the 
ct^e.  Is  whether  there  is  due  the  plaintiff 
I  $300  on  the  contract  to  purchase.   The  plaln- 
I  tiff  alleges  that  sum  due.   The  defendant 
I  denies  that  sum  or  any  other  amount  due 
I  •   •   ♦.   The  burden  of  proof  Is  on  tbe 
I  plaintiff  to  establish  that  fact ;  that  Is,  that 
some  amount  was  due."   The  parties  were 
in  direct  conflict  as  to  the  fact  and  the  bur- 
den of  proof  was  upon  the  plaintiff.  Dibble 
V.  Dlmlck,  143  N.  Y.  552,  38  N.  E.  724.  Under 
the  general  issue,  w  a  g^eral  denial,  tbe 
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plaintiff  has  the  burden  of  proving  bis  claim ; 
and,  in  case  tbe  defendant  denies  merely,  or 
answers  so  as  not  to  admits  the  plaintiff 
has  the  burden  through  the  trial  as  to  ev- 
ery part  of  the  case.  Selma,  etc.,  Ry.  Co.  v. 
U.  S.,  139  U.  S.  560,  11  Sup.  Ct.  638,  35  L. 
Ed.  266;  Ileinmann  v.  Heard.  62  N.  Y.  45b- 
Murphy  v.  Harris,  77  Cal.  IW,  19  Pac.  377; 
Knapp  V.  Roche,  94  N.  T.  332 ;  Brown  v.  For- 
bes, 0  Dali.  273,  43  N.  W.  93 ;  Hun  v.  Van 
Dyck,  20  Hun,  567 ;  Van  Glesen  v.  Van  Gie- 
sen  et  al.,  10  N.  Y.  316 ;  Quin,  Adm.,  v.  Lloyd, 
41  N.  Y.  349;  Crews  v.  Bleaitley,  16  111.  21, 
61  Am.  Dec.  323;  Slnnamon  v.  Melbourn,  4 
G.  Greene  (Iowa.)  309;  Wheatly  v.  Phelps. 
3  Dana  (Ky.)  302;  Miller  v.  Brocrfis,  4 
Smedes  &  M.  (Miss.)  175  ;  Somerville  v.  Stew- 
art, 48  N.  J.  Law,  117,  3  Atl.  77.  The  de- 
fendants in  error  did  not  set  up  a  special 
contract)  but  only  a  general  denial  that  the 
contract  was  as  the  plaintiff  alleged.  In  our 
ttpinion,  payment  could  have  been  proven  un- 
der  the  general  denial,  as  It  devolved  upon 
the  plaintiffs  in  error  to  establish  a  sum  due, 
as  they  allege  a  breach  by  failure  to  pay. 
Wetmore  t.  San  Francisco,  44  Cal.  300 ;  Mic- 
kle  T.  Helnlen,  92  Cal.  597,  508,  28  Pac.  784; 
FriBch  T.  Caler,  21  Cal.  74,  75.  The  first  and 
second  paragraplis  of  section  40  of  our 
Code  (section  2686,  Comp.  Laws  1897)  are 
Identical  with  section  437,  Code  Civ.  Proc. 
Cal.  Hence  the  above-cited  cases  seem  to  be 
In  point  here.  But  the  plea  of  payment, 
pleaded  as  It  was  after  a  general  denial,  could 
not  under  any  drcumstances  cast  upon  the 
defendants  In  error  the  burden,  except  as  to 
the  fact  of  payment,  as  stated  In  the  original 
Instruction  13. 

Counsel  for  plaintiffs  In  error,  in  their 
brief,  contrading  that  the  burden  was  cast 
upon  the  defendants  In  error  under  the  plea 
of  payment.  Insist  that:  "Under  the  issue 
as  made  up  In  this  case,  they  could  show  this 
In  either  of  two  ways:  First,  by  showing 
a  special  contract  for  an  agreed  price,  and 
the  payment  of  that  price ;  or,  second,  by 
showing  that  they  had  paid  the  reasonable 
value  of  the  services  rendered.  In  either 
event,  it  was  incumbent  upon  them  to  show 
affirmatively  all  the  facts  necessary  to  estab- 
lish their  plea,  and  that,  too,  by  a  prepon- 
derance of  the  evidence."  We  do  not  so  un- 
derstand the  law,  unless  the  plea  of  payment 
was  pleaded  alone,  or  In  the  absence  of  a 
general  denial.  Plaintiffs  in  error  assert  that 
tbe  burden  of  proof  was  on  the  defendants 
In  error  to  show  "a  special  contract  for  an 
agreed  price  and  the  payment  of  that  price." 
But  under  the  general  Issue  the  burden  was 
on  the  plaintiffs  In  error  to  prove  the  con- 
tract alleged  and  the  amount  due  under  it; 
the  single  fact  of  payment  belt^  left  to  the 
defeadants  in  ^ror,  If,  Indeed,  that  was  re- 
quired of  than.  Therefore  this  Instruction 
was  not  prejudicial  to  the  plalntlfflB  In  error, 


even  In  Its  original  tana,  and  ought  not  to 
work  a  rerosal  of  the  cause. 

Brror  is  aarigned  upon  the  refusal  of  the 
court  to  give  two  Instructions  requested  by 
the  plaintiffs  in  error.  The  first  was  as 
follows :  "If  the  Jury  believe  from  the  evi- 
dence that  the  plaintiff  A.  A.  Jones  agreed 
with  the  defendant  Charles  Springer  to  de- 
fend the  case  of  the  Maxwell  Land  Grant 
Company  v.  John  B,  Dawson  for  a  fee  of 
$500,  and  that  thereafter,  and  before  the 
rendition  of  all  the  services  agreed  to  be  ren- 
dered by  said  Jones,  In  said  cause,  the  said 
Springer  said  to  the  said  Jones:  'You  can- 
not be  exi>ected  to  attend  to  this  business 
for  any  $500.  Go  on  with  the  case,  and  we 
will  see  how  we  come  out,  and  after  It  Is  all 
over  you  will  be  paid  what  Is  right' — or 
words  to  that  effect,  and  such  proposition 
was  accepted  and  acted  on  by  Jones,  then 
the  plaintiffs  in  this  case  are  entitled  to  re- 
cover for  the  services  of  said  Jones  in  said 
case,  whatever  tbe  same  may  be  reasonably 
worth,  as  shown  by  the  evidence  In  this 
case." 

Evidently  the  court  refused  this  Instruc- 
tion upon  the  ground  that  the  court  had  sub- 
stantially given  the  same.  The  court  gave 
the  following  charge  upon  that  branch  of 

the  case : 

"(4)  Plaintiffs  admit  that  there  was  a 
contract  made  at  the  time  of  Mr.  Jones'  em- 
ployment In  said  case  fixing  tbe  amount  of 
his  compensation  at  $500  for  the  trial  of  the 
cause  in  the  district  court  and  Supreme 
Court  of  the  territory,  and  that  $300  was 
paid  to  plaintiff  Jones  under  said  contract; 
but  they  deny  that  said  contract  covered 
any  services  of  Jones  In  the  Supreme  Court 
of  the  United  States,  or  when  said  cause 
came  back  for  trial  to  the  district  court  and 
Supreme  Court  of  the  territory  for  the  second 
trial. 

"(5)  Plaintiffs  claim,  however,  that  the 
original  contract  in  relation  to  the  services 
of  A.  A.  Jones  was  modified  by  a  subsequent 
agreement  made  with  the  defendant  Charles 
Springer  to  the  effect  that  his  compensation 
was  not  to  be  limited  to  the  $500  originally 
fixed,  but  that  he  should  go  on  with  the  liti- 
gation, see  how  it  came  out,  and  then 
Charles  Springer  would  do  what  was  right, 
and  after  the  property  should  be  sold  he 
would  pay  said  Jones  a  b^  cash  fee," 

"  (8)  If  the  Jury  believe  from  the  evidmce 
that  the  original  contract  In  relation  to  Mr. 
Jones*  compensation  was  afterwards  modi- 
fied, BO  that  such  compensation  was  not  to 
be  limited  to  tbe  $000  agreed  uptm,  then 
you  should  find  for  the  plaintiffs  In  such  sum 
aa  you  believe  from  the  evidence  to  be  a 
reasonable  value  of  the  services  of  Jones, 
less  whatever  sum  may  have  been  paid."  ' 

This  pert  of  the  court's  charge  substan- 
tially covered  tbe  instruction  requested. 
Counsel  objected  to  the  clause  of  the  fifth 
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para^nph  as  to  the  payment  of  a  "big  cash 
fee,"  as  calculated  to  mislead  the  Jury  luto 
the  belief  that  both  of  theee  statements  were 
made  In  the  same  conversation.  Jones  tes- 
tified that  Springer  made  both  of  these  state- 
ments, and  each  of  them  were  evidently  In- 
tended to  show  a  modification  of  the  agree- 
ment, and  the  court  gave  the  plalntlfTs  in 
error  the  benefit  of  both.  The  Jury  were 
left  to  determine  from  their  remembrance  of 
the  evidence  what  Uie  fact  was  as  to  the 
modification  of  the  agreement.  It  is  not 
error  to  refuse  to  give  an  instruction  request- 
ed, where  the  same  has  been  substantially 
given  by  the  court.  Beall  v.  Territory,  1  N. 
M.  507;  Territory  v.  O'Domiell,  4  N.  M. 
(Gild.)  196, 12  Pnc.  743 ;  Pryor  v.  Cattle  Co..  6 
N.  M.  44,  27  Pae.  327;  Territory  v.  Baiter, 
4  N.  M.  (Gild.)  236,  13  Pac.  30;  U.  S.  v. 
De  Amador,  6  N.  M.  173.  27  Pae.  488 ;  Klrcb- 
ner  V.  Laughlln,  6  N.  M.  300,  28  Pac.  605; 
Daly  T.  Bernstein,  6  M.  M.  380,  28  Pac  761; 
Territory  v.  Edie.  6  N.  M.  S66.  SO  Paa  861 ; 
Territory  t.  Tnijlllo,  T  N.  M.  43,  32  Pac.  164; 
U.  S.  T.  Tlgil,  7  N.  M.  296,  34  Pac.  6S0;  Dee- 
erant  t.  CerrlUoa  Goal  B.  B.  Oo.,  9  N.  M. 
406,  56  Fac.  29a 

The  second  Instruction  whldi  the  court 
refused  is  as  follows :  "The  court  instmets 
the  Jury  that  the  credibility  of  the  witnesses 
1b  a  question  excIuslTely  for  the  Jury ;  and 
the  law  la  that,  where  two  witnesses  testify 
directly  opposite  to  each  other,  the  jury  are 
not  bonnd  to  regard  the  weight  of  the  evi- 
dence as  evenly  balanced.  The  Jury  have  a 
right  to  determine,  from  the  appearance  of 
the  witnesses  on  the  stand,  their  manner  of 
testifying,  their  apparent  candor  and  fair- 
ness, tbeir  apparent  Intelligence  or  lack  of 
intelligence,  and  from  all  of  the  other  snr- 
ronndlng  circumstances  appearing  on  the 
trial,  which  witness  is  the  more  worthy  of 
credit  and  to  give  credit  accordingly."  Para- 
graphs 14  and  15  of  the  court's  charge 
submitted  to  the  Jury  every  element  of  the 
requested  instruction,  eicept  the  limitation 
to  two  witnesses.  At  the  time  the  court  was 
called  upon  to  dellvor  his  charge  the  testi- 
mony of  several  witnesses  was  before  the 
Jury.  The  court  could  not  say  that  the  testi- 
mony of  some  of  the  other  witnesses  would 
not  be  considered  by  the  Jury  as  bearing  upon 
tbe  testimony  of  Jones  and  Springer,  and 
hence  a  general  Instruction  as  to  tbe  weight 
of  the  testimony  and  credibility  of  the  wit- 
nesses was  deemed  proijer.  We  are  of  the 
opinion  that  the  charge  of  tbe  court  relating 
to  the  testimony  of  all  the  witnesses  was  as 
favorable  to  the  plaintiffs  In  error  as  the 
case  warranted.  While  we  see  no  objection 
to  the  giving  of  the  Instruction  as  requested, 
it  was  not  error  to  refuse  it,  as  the  general 
Instruction  directed  the  Jury  to  consider  the 
same  elements  In  the  testimony  of  all  of  the 
witnesses,  includii^  Jones  and  Springer,  that 
the  requested  Instruction  would  have  requlr-  | 


ed  tfaem  to  cohaider  as  to  that  of  Jodes  and 

Springer. 

The  court  refused  to  take  from  the  Jury 
the  testimony  of  witnesses  John  D.  W.  Vee- 
der,  R.  E.  Twitchell,  and  Jeremiah  Leahy  as 
to  the  value  of  the  services  of  Mr.  Jones,  and 
this  ruling  is  assigned  as  error.  There  Is  no 
room  for  doubt  that  the  Jury  found  In  favor 
of  the  defnidants  In  error  upon  the  ground 
that  there  was  a  special  contract  by  which 
Jones  agreed  to  accept  $500  in  full  of  all  his 
services  in  the  Dawson  Case,  that  there  had 
not  been  a  modification  of  the  agreement,  and 
that  Springer  had  paid  Jones  in  full.  This 
Is  conclusively  shown  In  the  fact  that  tbe  low- 
eat  value  fixed  for  Jones'  services,  In  the  al^ 
sence  of  contract,  by  the  witnesses  on  elthw 
slde^  was  $2,000,  the  highest  being  more  than 
$100,000,  and,  if  the  Jury  had  found  that  there 
was  no  contract  limiting  Jones  to  the  sum  oi 
$500,  and  that  the  value  of  his  services  was 
provable,  they  could  not  have  rendered  the  ver- 
dict tbej  returned.  Whether  or  not  there 
was  a  contract  limiting  Jcmes  to  a  tee  of 
$500  was  the  first  question  tot  tba  Jury  to 
determine ;  and,  having  found  that  there  was 
such  contract,  all  testimony  as  to  the  valne 
of  Jones'  services  and  the  valne  of  the  land 
involved  in  the  Dawson  suit  became  imma- 
terial and  not  for  the  consideration  of  the 
Jury.  A  ruling  as  to  the  admission  or  re- 
jection of  such  evidence,  in  the  face  of  tbe 
verdict  of  the  Jury,  would  not  coustltnte  er-' 
ror,  regardless  of  Its  character.  Where  the' 
subject-matter  of  an  exception  becomes  im- 
material In  the  progress  of  the  cause,  it  can- 
not be  assigned  as  error,  even  thoui^  the  rul- 
ing was  erroneous.  Greenleaf  v.  Birth,  B 
Pet.  132,  8  L.  Ed.  72;  Philadelphia  B.  B.  v. 
Uoward.  13  How.  334,  14  L.  Ed.  157;  Brobst 
V.  Broct,  10  WalL  528,  19  L.  Ed.  1002 ;  Wil- 
son Co.  V.  National  Bank.  103  U.  S.  777,  26  U 
Ed.  488 ;  Cavender  v.  Cavender,  114  U.  S.  471, 5 
Sup.  Ct  055.  29  L.  Ed.  212.  We  do  not  wish 
to  be  undHStood  as  holding  that  the  court 
committed  error  In  the  ruling  upon  this  evi- 
dence in  the  court  below;  on  the  contrary. 
In  our  opinion,  the  rulings  are  sustained  by 
the  weight  of  authority,  but,  as  the  issue  up- 
on which  this  testimony  was  received  became 
wholly  Immaterial  by  the  verdict  of  the  Jury, 
no  prejudice  could  result  to  the  plaintiffs  in 
error,  and  error,  if  committed,  would  be  harm* 
less. 

What  has  been  said  above  applies  with 
equal  force  to  tbe  assiguinents  regarding  tbe 
rulings  of  the  court  as  to  tbe  testimony  of 
Mr.  Twitchell  as  to  the  market  value  of  coal 
lands,  and  as  to  that  of  Mr.  Larrazola  in  re- 
gard to  tbe  professional  standing  of  Mr. 
Jones ;  and  we  do  not  deem  it  necessary  to  fur- 
ther consider  those  assignments. 

Counsel  for  plaintiffs  In  error  moved  the 
court  to  strike  out  that  portion  of  the  testi- 
mony of  witnesses  Twitchell,  Veeder,  and 
Leahy  relative  to  the  value  of  the  property. 
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npon  the  ground  that  the  testimony  of  snch 
witnesses  was  based  on  an  assumed  ralne,  and 
that  this  asanmptlon  was  not  based  upon  the 
evidence,  nor  was  it  disclosed  to  the  Jury. 
Tbe  synopsis  of  the  testimony  in  chief  shows 
that  all  of  these  witnesses  testified  that  they 
were  familiar  with  the  decisions  rendered  In 
the  Dawson  Case,  both  in  the  terrltcHrial  courts 
and  Supreme  Court  of  the  United  States,  that 
they  had  examined  the  record  and  proceed- 
ings in  the  case,  and  that  tb^  could  express 
an  opinion  as  to  the  value  of  Jones'  services. 
In  the  absence  of  contract  The  record  of 
the  proceedings  in  tbe  DawBon  Case  was  in- 
troduced in  evidence.  It  would  appear  from 
this  that  their  testimony  was  based  npon  the 
testimony  in  the  case  as  to  the  value  of 
Jones*  services.  Counsel  in  their  brief  state 
that  the  hypothetical  question  propounded  on 
behalf  of  the  defendants  in  error,  to  these 
witness  omitted  the  element  of  value  of 
the  property  in  the  Dawson  suit.  The  tran- 
script has  not  brought  into  this  court  ttie  hy- 
pothetical qnestlcHis  propounded  In  the  court 
below  to  these  witnesses,  and  counsel's  synop- 
sis of  the  testimony  in  chief  does  not  include 
these  qaestlona.  In  the  absence  of  the  ques- 
tions which  the  coort  has  a  right  to  examine 
in  determining  their  contents,  we  must  as- 
sume that  the  questions  were  properly  fram- 
ed. This  objection  la  urged  especially  as  to 
the  testimony  of  Mr.  Twitchell;  but  Mr. 
Twltchell  testified :  "My  entire  testimony  has 
been  given  on  the  assumptions  provided  in  the 
questions  made  to  me  by  Mr.  Spless."  That 
there  were  hypothetical  qaestlons  propounded 
to  these  witnesses  is  not  questioned.  It  Is 
<Hily  objected  that  one  elemoit  wbicdi  counsel 


for  plaintiffs  In  error  deems  essratial,  was 
omitted.  This  court  cannot  assume  the 
correctness  of  counsel's  contention  as  to  this 
omission,  inasmuch  as  the  hypothetical  ques- 
tions are  not  before  tbe  court 

Tbe  action  of  the  court  In  denying  the  mo- 
tion for  a  new  trial  Is  also  assigned  as  error. 
Coimsel  for  plaintiff  In  error  concede  that 
except  In  rare  and  unusual  fiases,  motions  for 
a  new  trial  are  addressed  to  the  sound  discre- 
tion of  the  court  It  is  contended,  howev^, 
that  the  overrulli^  of  this  motion  was  such  a 
gross  abuse  of  discretion  as  to  amount  to  an 
error  of  law.  Counsel  urge  that  the  court  de- 
nied the  motion  under  the  l>elief  that  as  trial 
Judge,  he  was  bound  by  the  verdict  even 
though  there  was  an  overwhelming  prepon- 
derance of  evidence  against  it  In  disposing 
ef  the  motion  tbe  court  did  not  file  a  written 
Opinion,  and  there  is  nothing  in  the  record 
which  discloses  the  views  of  the  court  in  the 
disposition  of  this  motion.  There  was,  bow- 
ever,  a  direct  conflict  of  evidence  upon  the 
issues  submitted  to  the  jury,  which  the  Jury 
reconciled  by  its  vexdict  and  we  are  unwill- 
ing to  say  that  there  was  an  abuse  of  discre- 
tion by  the  trial  judge,  as  we  de^  tbe  case 
one  of  those  where  the  motion  for  a  new 
trial  Is  addressed  to  tbe  sound  dlscretkoi  of 
the  court 

For  the  reasons  above  stated,  the  Judgment 
of  the  court  below  is  affirmed.  It  is  so  or- 
dered. 

POPE,  PAHKBR,  ABBOTT,  and  MANN, 
JJ.,  concur.  MILLS,  a  J.,  having  heard  this 
case  in  tbe  court  beUnr,  did  not  particlpata 
in  this  declai<HL 
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Sx  parte  KELBO.  (Or.  l^iSO.) 
(Bnprana  Oonit  of  Oallfmila.  8«pt.  1,  1908.) 

1.  IfUHICIPAL  GOKPOBATIONS— OSDIIfAKCEa— 

Bock  Quarries — Pbohibitioit  —  Statotes. 
The  Bui  Fmudaoo  dtgr  oidinaDca  prohibit* 
loc  the  maintananca  or  operatkm  of  a  rock 
quarry  witlda  prescribed  limits  la  the  city  did 
not  prohibit  the  makins  of  reasonable  ezcava- 
tiona  for  constraction  parposea  on  land  to  be 
improTed,  and  wu  therefore  not  in  conflict  with 
Civ.  Code,  {  832,  confirming  the  right  of  every 
landowner  to  make  prefer  and  usaai  excava- 
tions on  the  same  for  the  pnrposee  of  construc- 
tion, etc. 

[Ed.  Nota^— For  eases  in  point,  see  toI.  36, 
Cent  Dig.  Mnnldpal  Oorpotationa,  U  1S8C^ 

1832.] 

2.  Samb  —  CoNsmcTtOHAi.  Law  —  Fo£io> 
PowR»— DsPBivATion  or  Pbopbbtt. 

The  San  Frmnclaco  city  ordinance  prohibit- 
ing the  malntuiance  or  operation  of  any  rock 
or  stone  quarries  within'  a  prescribed  portion  of 
the  city  was  not  a  proper  exercise  of  police 
power,  bat  was  yold  as  an  anlawfnl  intcrfeianco 
with  property  rights. 

(Ed.  Note.— For  cases  In  point,  see  vol.  86, 
Gent  Difr  Mnaldpal  Coipwattou,  H  1880- 
1882.] 

In  Bank.  .Arollcatlon  tor  a  writ  of  habe* 
•a  corpus  br  piw  Kelso  to  review  his  Incar^ 
ceratlim  for  Tlolatkm  <»t  an  ordinance  of  the 
dtr  at  San  Francisco  prohibiting  the  openf 
Hon  of  a  TOfik  or  s^e  quarry  within  cer- 
tain limits  In  the  dly.  Petitioner  discharged. 

J.  O.  Bate^  tat  petitioner.  lAwla  F.  By 
IngtxMi,  Dist  Atl7.,  and  J^mes  M.  Bankirt 
Asrt.  Dlat.  Atl7.,  tor  respondaot 

ANOBLLOTTI.  J.  Petitioner  seeks  bis 
discharge  from  the  custody  of  the  sheriff  of 
ttie  dty  and  coontj  of  San  Frandsco^  hj 
whom  be  Is  held  nndw  a  CMnmltment  lasaed 
npon  a  Jndgmrat  pnmoonced  against  him 
apon  conviction  of  a  violation  of  an  ordi- 
nance of  said  dty  and  county.  The  prohib- 
itory portion  of  said  wdinance  Is  as  follows^ 
vlx. :  "No  person,  company  or  aa80datl<m 
shall  maintain  or  operate  any  rotSs.  or  stone 
qoarry  within  that  portion  of  the  dty  and 
county  of  San  Francisco  bounded  as  follows." 
Thai  follows  a  description  of  a  large  portion 
of  snch  dty.  The  complaint  filed  against 
petitioner  simply  charged  him  In  the  lan- 
guage of  the  ordinance  with  willfully  and 
unlawfully  maintaining  and  operating  a  cer- 
tain stone  and  rock  quarry  witliln  tlie  limits 
fleelgnated,  and  undoubtedly  alleged  a  public 
offoise  if  the  ordinance  la  valid.  In  this 
^oceedlngr  we  cannot,  of  course^  consider 
the  evldoice  given  upon  the  trial  of  petition- 
er, or  determine  whether  or  not  that  evi- 
dence showed  that  he  committed  the  acts 
charged  against  him.  The  adjudication  of 
the  trial  court,  and  the  affirmance  of  the 
Judgment  by  the  superior  court;  are  condu- 
slve  upon  that  question  here.  The  <mly 
question  preemted  for  onr  determination 
Is  as  to  the  validity  of  the  ordlnanosi, 
83P^16 


We  do  not  think  tiiat  the  ordinance  can 
reasonably  be  constmed  as  prohibiting  an 
owner  of  land  containing  stone  or  rode  from 
making  thereon  such  "propw  and  usual  ex- 
cavations •  •  •  for  purposes  of  construc- 
tion'' as  may  be  necessary.  What  is  pro- 
hibited is  the  maintenance  or  operation  of  a 
"rock  or  stone  quarry."  The  term  "quarry" 
is  not  properly  applicable  to  the  comparative- 
ly slight  excavations  on  land  made  primarily 
for  purposes  of  constmctiw  thereon,  and  not 
primarily  for  the  purpose  of  disposing  ot  the 
rock,  or  stone,  or  other  material  taken  ont 
As  defined  by  the  lexicographers,  it  la  sim- 
ilar to  a  mine;  in  the  ssise  that  the  material 
removed,  be  It  mare  ro^  or  stone,  or  vain- 
able  marble,  Is  removed  because  of  its  value 
for  some  othw  purposes,  and  in  the  souw 
that  it  la  not  removed  for  the  purpose  of  im- 
profvlng  the  property  from  which  it'  Is  taken. 
It  is  distinguished  from  a  mine  In  the  fact 
that  it  is  usually  open  at  the  top  and  front 
<see  Oentnry  and  Standard  Dlctlonariai). 
and,  in  the  ordinary  acceptation  of  the  twm. 
In  the  duracter  of  the  material  extracted, 
but  these  distinctions  are  not  material  bwe. 
Wetwtsr  defines  a  quarry  as  "a  plac^  cavwn, 
or  xtft  wben  atolia  Is  taken  from  ^  rock 
w  ledga,  or  dog  tnin  fbe  earth,  for  Iralldlng 
or  ottur  pmpoaaa;  a  stmw  pit,**  and  In 
Ifardi's  Dtetknury,  ve  flnd'lt  deflaed  as  **a 
stmie  mtna**  tn  tta  proper  algnlflcanoe;  ttiis 
is  what  it  really  la^  It  la  a  plaee^  gesMrally 
open  at  top  and  tron^  firam  whldi  rode  or 
Mooe  la  fixtraetod  aoMy  because  of  Its  val- 
ue tor  nae  tflsewbereb  Jnst  aa  girid  or  oimr 
IgedooB  matala  are  ranoved  tnm  a  mine; 
and  ''proper  and  vraal  excavation^  made  tor 
emutmctkm  purposes  tm  the  land  to  be  Im- 
proved do  not  tell  within  the  term  '"quarry.** 
There  Is.  tixn^on,  nothing  In  the  contention 
that  the  ordinance  Is  In  conflict  with  tho  pro- 
vlrions  of  section  882  of  the  Civil  Code,  con- 
firming the  right  of  the  owner  of  land  **to  make 
proper  and  usual  excavations  on  the  same  for 
purposes  of  construction,  on  using  ordinary 
care  and  riElll,  and  taking  reasonable  pre- 
cautions to  sustain  the  land  of  the  other,  and 
giving  previous  reasonable  notice  to  the  other 
of  his  intention  to  make  such  excavations," 
and  subject  to  which  right  the  coterminous 
owner  Is  entitled  to  the  lateral  and  subjacent 
support  which  his  land  recdves  from  the  ad- 
joining land. 

The  case,  however,  presents  a  much  more 
serious  question.  The  effect  of  the  ordinance 
absolutely  prohibiting  the  maintenance  or 
op««tion  of  a  rodt  or  stone  quarry  within 
certain  designated  limits  of  the  dty  and  coun- 
ty of  San  Frandsco  Is  to  absolutely  deprive 
the  owners  of  real  property  within  such  lim- 
its of  a  valuable  right  Inddent  to  their  own- 
wahlp,  viz.,  the  right  to  extract  therefrom 
snch  rock  and  stone  aa  they  may  find  it  to 
their  advantage  to  dispose  o£.  Wblla  the  use 
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to  vhlA  a  man  miy  piit  his  property  may  be 
reMricted  or  regulated  by  the  state,  in  the  ex- 
ercise of  Its  police  power,  so  far  as  may  be 
necessary  to  protect  others  from  Injury  from 
such  use,  It  is,  ot  course,  elementary,  that  the 
enjoyment  of  one's  property  cannot  be  inter- 
fered with  or  limited  arbitrarily.  As  Is  said 
in  Tiedeman's  Limitations  of  Police  Power, 
the  next  thing  to  depriving  a  man  of  bis  prop- 
erty is  to  circumscribe  him  in  its  use.  A 
limitatloa  of  the  use  pro  tanto  deprives  him 
of  the  enjoyment  thweof,  and  any  arbitrary 
action  in  this  regard  la  a  taking  of  private 
property  without  due  process  of  law.  See- 
tions  122  and  122a.  While  lo  the  exercise  of 
its  police  power  the  state  may  limit  or  regu- 
late the  use,  any  such  limitation  or  regnla- 
tlon  must  find  Its  Justification  In  the  neces- 
sity for  the  protection  of  the  l^al  rights  of 
others.  If  it  does  not,  it  Is  an  unwarrant- 
able invasion  of  property  rights,  against 
wbii±  the  courts  will  protect  Whether  or 
not  a  certain  limitation  or  r^ulatlon  Is  es- 
sential is  lai^ely  a  question  for  the  legisla- 
tive departmoit,  to  be  determined  with  refer- 
ence to  all  the  existing  circumstances;  and 
the  courts  will  not  ordinarily  interfere, 
where  It  can  be  aeen  that  the  regulation  has 
Home  proper  relation  to  an  object  within  the 
domain  of  the  police  power  of  the  state, 
which,  as  stated  by  Bfr.  Cooley,  Includes  all 
regulations  having  reference  to  "the  ccMnfort. 
safety,  or  welfare  of  Bociety,"  But  rela- 
tions which  transcend  these  objects  cannot 
be  upheld  by  the  courts  as  legltlmato  police 
regulations.  See  Ex  parte  Dldcey.  144  Cal. 
234,  286,  77  Paa  924,  66  L.  a  A.  928,  103  Am. 
St  n^.  82.  Applying  these  well-recognlzed 
principles  to  the  ordinance  before  us,  we  are 
unable  to  perceive  any  ground  upon  which  It 
may  be  sustained  as  a  legitimate  exercise  of 
the  police  power.  It  la  in  no  sense  a  mere 
regulation  as  to  the  manner  In  which  rock 
or  stone  may  be  removed  from  the  land  by 
the  owner  thereof,  but  is  an  absolute  prohibi- 
tion of  any  such  removal.  However  valuable 
the  rock  or  stone  may  be  If  removed,  and 
however  vajueless  if  not  removed,  the  owner 
must  allow  it  to  remain  in  Its  place  of  de- 
posit Such  a  prohibition  might  be  Justified, 
if  the  removal  pould.not  be  effected  without 
improperly  Invading  the  rights  of  others; 
but  It  cannot  be  doubted  that  rock  and  stone 
may,  under  some  circumstances,  be  so  severed 
from  the  land  and  removed  as  not  In  the 
slightest  degree  to  Inflict  any  injury  which 
the  law  will  recognize.  So  far  as  such  use 
of  one's  property  may  be  had  without  Injury 
to  others,  it  Is  a  lawful  use,  which  cannot  be 
absolutely  prohibited  by  the  l^lalative  de- 
partment under  the  guise  of  the  exercise  of 
the  police  t>ower. 

It  may  freely  he  conceded  that  twA  or 
•tone  quarrying  may  be  done  In  such  a  way 
and  under  sudi  drcuiDstances  aft  to  occasion 
liijary  to  otbere,  or  to  maki  It  a  public  nui- 
sance (868  Queea  t.  Uutter,  10  Ouc,  0,  B. 
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6),  and  that  the  state  has  the  power  to  im- 
pose such  llmltetlonB  as  are  necessary  to  pre- 
vent this.  For  Instance,  an  ordinary  method 
of  loosening  rock  or  stone  la  blasting  with 
powder,  dynamite,  etc. ;  and  respondent  urges 
this  as  one  of  the  reasons  why  the  operation 
of  a  quarry  is  dangerous  to  the  public  safety. 
This  objection  goes,  however,  only  to  the  way 
in  which  the  work  is  done,  and  not  to  the 
work  itself.  Rode  <x  stone  may  be  extracted 
without  blasting,  not  so  easily,  perhaps,  and 
therefore  not  so  profitably,  but  still  hlaatlng 
Is  not  absolutely  essential  to  the  extraction 
of  the  rock.  It  has  been  properly  recognized 
that  the  matter  of  blasting  In  a  densely  popu- 
lated community  is  one  for  police  r^:ulation, 
and  the  circumstances  may  be  such  that 
blasting  may  be  absolutely  prohibited.  It 
was  so  held  by  the  Supreme  Court  of  Mas- 
sachusetts In  Commonwealth  v.  Parks,  165 
Mass.  531,  80  N.  SL  174,  where  an  ordinance 
prohibiting  the  blasting  of  rock  and  atone 
with  gunpowder,  etc,  without  written  con- 
sent from  the  board  of  aldermen,  was  up- 
held. Doubtless  the  city  and  county  of  San 
Francisco  may  enact  all  needful  regulations 
as  to  blasting,  and  such  other  regulations 
as  to  the  manner  In  which  and  extent  to 
which  quarrying  work  may  be  done,  as  may 
be  necessary  to  the  protection  of  those  rights 
which  may  be  guarded  by  the  state  by  the  ex- 
ercise of  Ite  police  power.  It  may  also  be 
suggested  that  in  so  far  as  any  work  of  the 
character  here  attempted  to  be  prohibited, 
by  reason  of  the  place  or  manner  lii  which  It 
is  being  done,  or  the  extent  to  which  eicava- 
tions  are  being  made,  constitutes  an  unau* 
thorlzed  invasion  of  the  property  rights  of 
adjoining  owners,  such  adjoining  owners 
have  their  remedy  by  civil  actloa  We  can 
see  no  valid  objection  to  the  work  of  remov- 
ing from  one's  own  land  valuable  deposlte 
of  rock  or  stone  that  may  not  be  entirely 
met  by  r^ulations  as  to  the  manner  in  which 
micb  work  shall  be  done ;  and,  this  being  so, 
we  are  satisfied  that  an  absolute  prohibition 
of  such  removal,  under  all  circumstances, 
cannot  be  upheld.  It  may  be  that  such  regu- 
lations of  the  work  as  will  be  upheld  as  a 
proper  exercise  of  the  police  power  will  en- 
tall  such  cost  as  will  In  many  cases  make  it 
unprofitable  to  remove  the  rock  or  stone,  or 
the  rock  or  stone  may  be  so  situated  as  to 
make  It  impossible  to  extract  it  at  all  with- 
out violating  the  regulations ;  but  if  this  be 
the  effect  of  proper  relations,  the  property 
owner  cannot  complain,  for  he  holds  his  prop- 
erty subject  to  the  proper  exercise  of  the 
police  power  of  the  state. 

It  is  unnecessary  to  discuss  other  objec- 
tions made  to  said  ordinance.  The  ordinance 
being  invalid,  the  petitioner  must  be  dis- 
charged from  cndtody ;  and  It  Is  so  ordered. 

We  concur :  BEATTT,  C.  J. ;  HBNSHAW, 
J.;  LOItlGAN,  J.;  McFABLAND,  J.;  TAN 
DTKi;  J.;  SHAW,  J. 
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McCarthy  t.  WILSON.  (Sac.  1,283.) 

(Supreme  Court  of  California.  Feb.  28,  1905.) 

1.  EuBonoHa— ConxBsi— Appux  —  Tdoi  fob 
Takirq. 

Code  CIt.  Proc.  {  939,  aubd.  1,  providiiie 
that  an  exceptloo  to  a  decisIOD  on  the  ffround 
that  it  Is  not  supported  hj  the  evidence  cannot 
be  reviewed  on  appeal  from  the  judgment  unless 
the  RDpeal  ia  taken  within  00  days  thereaftn, 
ia  applicable  to  election  contests;  section  1126 
proTiding,  in  relation  to  election  contestB,  that 
either  party  aggrieved  by  the  judgment  of  the 
court  may  appeal  as  in  other  cases  of  appeal. 
2l  Samb — Errorb  or  Lulw. 

On  appeal  in  an  election  contest,  api>el- 
lant's  complaint  that  the  court  bad  refused  to 
consider  certain  ballots  voted  for  him,  and  had 
errooeously  considered  other  ballots  purporting 
to  be  for  his  adversary,  presents  questions  of 
law  as  to  whether  the  court  erred  in  the  admis- 
sion and  rejection  of  evidence,  and  does  not  in- 
▼olve  a  review  of  the  flndings  to  determine 
whether  they  were  sustained  by  the  evidence, 
and  hence  the  review  of  sudi  questions  is  not 
prevented  because  the  appeal  was  not  taken 
within  60  days  under  section  939,  subd.  1. 

3.  Saue—Kxceftions  in  Tbtal  Cotjbt. 

The  Supreme  Court  will  not  review  the 
ruling  of  the  trial  court  on  any  particular  bal- 
lot in  an  electi<»i  contest,  in  the  absence  of  an 
exception  reserred  thereto  by  the  party  com- 
plafnlng. 

[Ed.  Kote.— For  cases  In  pofai^  aee  vol.  18, 
Cent.  Diff.  Electiona,  |  S20.] 

4.  Saue^-Objsctiokb  Not  Made  Below. 

On  an  appeal  In  an  election  contest,  no 
objection  to  a  ballot  will  be  considered  by  tlie 
Supreme  Court  unless  it  baa  been  epedfically 
made  in  Die  trial  court. 

5.  Save— Questions  ConsiDEnD. 

The  ruling  of  the  court  on  an  objection  to 
each  particular  ballot  in  an  election  contest, 
when  excepted  to  by  the  Injured  party,  ia  re* 
Tiewable  on  appeal  from  the  judgment. 

6.  Save— BAI.I.0T8. 

On  an  election  contest,  ballots  containing 
tlie  printed  words  "No  Nomination,"  in  the  ab- 
sence of  a  nominee  for  a  particular  office,  npon 
which  the  voter  had  stamped  a  cross  after  the 
words  "No  Nomination,"  were  void. 

[Ed.  Note.— For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Elections,  S  lOT.] 

T.  Save. 

On  an  election  contest,  ballots  on  which 
the  voter  had  written  a  name  in  the  hlanlc  col- 
umn on  the  ballot  and  had  stamped  a  cross 
after  such  written  name  were  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Gent.  Dig.  Blections,  f  160.] 

a  Same. 

On  an  electloii  contest,  a  ballot  laving  two 
or  more  distinct  crosses  after  the  name  of  a 
single  candidate  was  void, 

[Ed  Note. — For  cases  In  iwiiit,  see  vol.  18, 
Cent.  Dig.  Elections.  §  167.] 

9.  Same. 

On  an  election  contest,  a  ballot  having  pen- 
cil writing  in  an  improper  place  on  the  face 
of  the  ballot  waa  void. 

[Rd.  Note. — For  csiies  In  point,  aee  vol.  18, 
Cent.  Dig.  Elections,  §§  160,  167.] 

10.  Same— Election  Boabd— Ineligibility— 
Efkect  on  Validity  of  Ballots. 

Pol.  Code,  I  1142,  providing  for  the  ap- 
pointment of  Iwards  of  election  by  the  boards 
of  supcrvifors  or  other  board  having  control  of 
elections,  declares  that  no  person  shall  be  eligi- 
ble to  act  as  an  officer  of  election  at  any  pre- 
cinct wlio  has  been  employed  In  any  offioal  ca- 
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padtr  In  the  county,  or  dty  and  waatj,  within 
90  Mys  preceding  the  election.  Held  that, 
though  certain  members  of  an  election  board 
were  Ineligible  under  the  statute,  yet,  having 
acted,  their  acta  w»e  valid,  in  the  absence  of 
fraud,  and  their  inellgibililr  did  not  alEect  the 
validity  of  the  ballots  cast  by  the  voters  ot  the 
precinct. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Elections,  (8  47,  48.] 

11.  Same— Objections  to  Ballots  —  Names 
OF  Officers  on  Seal, 

On  an  election  contest,  an  objection  to  the 
ballots  from  a  certain  precinct  on  the  ground 
that  the  election  officers  had  not  written  their 
names  across  the  seal  of  the  envelope  as  re- 
quired by  Pol.  Code,  S  1259,  waa  of  no  avail, 
there  bein^  no  pretense  that  the  ballots  were 
not  the  original  ballots  delivered  to  the  county 
clerk  by  the  election  board,  and  retained  safely 
in  his  possession,  or  that  the  packages  were  not 
in  precisely  the  same  condition  when  produced 
in  court  as  wboi  received      the  county  clerk. 

12.  Saux— Findings. 

On  an  election  contest,  it  having  been  found 
that  one  of  the  parties  did  not  receive  a  ma- 
jority of  the  votes,  a  failure  to  find  that  be 
was  eligible  to  the  office  was  not  material. 

13.  Same— ADMisaiONS  in  Answer. 

On  an  election  contest  it  was  not  necessary 
for  the  court  to  find  on  such  allegations  in  the 
statement  as  were  admitted  1^  the  answer  eitlier 
by  specific  statement  or  failure  to  deny. 

14.  Same  —  FtNDiRo  as  to  EuaiBiLnr  or 
Candidate. 

On  an  election  contest  it  was  not  necessary 
that  the  court  should  find  as  to  the  successful 
party's  eligibility,  no  question  having  been  made 
under  the  pleadings. 

15.  SaMB—SVATEUBHT  BT  GonTEBTAHT— SUT- 

riCIENCY. 

Code  Civ.  Proc.  S  1111,  subd.  2,  gives  a 
right  to  contest  an  election  on  the  gronnd  that 
the  eontestee  was  not  eligible,  and  section  1115 
provides  that  on  an  election  contest  the  state- 
ment filed  by  the  contestant  shall  state,  among 
other  things,  the  particular  grounds  of  contest. 
Held  that,  where  Ineligibility  Is  relied  on,  It 
must  be  alleged  In  tbe  statement. 

In  Bank.  Appeal  from  Sui>erlor  Court,  El 
Dorado  County;  J.  B.  Prewett,  Judge. 

Election  contest  by  T.  E.  McCarthy  against 
S.  B.  Wilson  over  the  office  of  superintendent 
of  schools  of  El  Dorado  coun^.  From  a 
judgment  confirming  the  election  of  the  eon- 
testee. the  contestant  appeals.  Reversed. 

Rehearing  denied  March  22,  1006. 

Chas.  A.  Swislerf  Abe  Darlington,  and 
Clarke  Howard,  for  appellant  W.  C  Bur- 
gess, W.  F.  Bray,  and  a  B.  Peters,  for  re* 

spondent 

ANGELLOTTI,  J.  This  Is  an  appeal  from 
a  judgment  given  in  an  election  contest  Tbe 
office  in  question  is  that  of  superintendent 
of  schools  of  El  Dorado  county,  and  the  ap- 
pellant and  respondent  were  the  candidates 
for  said  office  at  the  general  election  held 
on  November  4,  1902.  Upon  the  canvass  by 
the  board  of  supervisors  respondent  was  de- 
clared elected,  and  this  contest  was  thereup- 
on instituted  by  appellant  Tbe  ground  of 
the  contest  was  malconduct  on  the  part  of 
the  election  oflicers  in  the  matter  of  counting 
the  Totea^  appellant  claimlpg  that  he  bad  rft* 
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celTed  the  hlgbeflt  muober  of  legal  votea,  and 
that  aoch  fact  would  be  ascertaineA  br  a  re- 
count  At  the  trial  all  of  the  ballots  cast  at 
the  election  were  recanvasaed  by  ttie  court, 
with  the  result  that  the  court  fouDd  that 
appellant  had  received  1,060  votes  and  re- 
spondent  1,115  votes.  Judgment  was  there- 
upon, on  March  20,  1903,  entered,  confirming 
the  election  of  respondent 

1.  The  appeal  herein  was  not  taken  until 
September  18^  1903,  and  It  is  urged  by  re- 
spondent that,  as  the  appeal  was  not  taken 
within  60  days  after  the  rendition  of  Judg- 
ment, the  ruliospB  of  the  trial  court  upon  the 
various  ballots  to  which  objections  were 
made  during  the  progress  of  the  recount  can- 
not be  reviewed. 

Admittedly,  subdivision  1  of  section  939, 
Code  Civ.  Proc,  providing  that  an  excep- 
tion to  the  declHlon  on  the  ground  that  it  is 
not  supported  by  the  evidence  cannot  be  re- 
viewed on  an  appeal  from  the  Judgment  un- 
less the  appeal  Is  taken  within  CO  days  after 
the  rendition  of  the  Judgment,  Is  applicable 
to  election  contests.  Section  1126,  Code  Civ. 
Proc. ;  Packard  v.  Craig,  114  Cal.  95,  98,  4S 
Pac.  1033.  The  theory  of  the  respondent  Is 
that,  inasmuch  as  tiie  trial  court  counted 
the  ballots,  and  found  that  appellant  received 
a  certain  number  of  votes  and  respondent  a 
larger  number,  any  review  of  the  rulings  of 
the  court  upon  individual  ballots  In  the  mak- 
ing of  the  count  would  be  a  review  of  the 
dndlngs  of  the  court  for  the  purpose  of  de- 
termining whether  Uie  same  were  sustained 
by  the  evidence.  It  Is  said  by  respondent 
that  the  fact  which  appellant  endeavors  to 
show  la  that  a  count  of  the  ballots  received 
by  the  court  in  evidence  shows  a  majority 
for  appellant,  whldi,  as  held  in  Packard  v. 
Oraig,  supra,  cannot  be  done  where  the  ap- 
peal is  taken  more  than  60  days  after  rendi- 
tion of  Judgmmt  There  la  nothing  In  this 
contention.  What  appellant  cunplains  of  Is, 
not  that  the  trial  court  reached  a  conclusion 
that  is  not  sustained  by  the  evidence  actual- 
ly, admitted  and  taken  Into  consideration,  but 
that  it  exinessly  refused  to  admit  and  take 
into  consideration  certain  proper  evidence, 
consisting  of  ballots  legally  voted  tot  him, 
and  errcmeously  admitted,  and  to<dc  Into  con- 
slderatlon  certain  other  evidence^  conaistlng 
of  ballots  purporting  to  be  for  respondent; 
which,  reason  of  their  ille^lty,  should 
not  have  been  a^itted.  Tbla  presents  ques- 
tions as  to  whether  the  court  enred  in  the 
admission  and  rejection  of  evidence,  ques- 
tions of  law  which  are  not  foreclosed  by  the 
failure  to  ai^al  within  00  days.  It  is  well 
settled  that  this  court  will  not  review  the 
ruling  of  the  trial  court  upon  any  particular 
ballot  in  the  absence  of  exception  reserved 
thereto  by  the  party  complaining  <Lay  v.  Par- 
sons, 104  CaL  661,  88  Pac;  447),  and  that  no 
objection  to  a  ballot  will  be  considered  by 
this  court  unless  It  has  been  speciflcally  made 
in  the  trial  court  (People  v.  Campbell,  138 
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Cal.  11,  22,  70  Pac.  918;  Langletr  t.  Head. 
142  Col,  80S,  871,  76  Pac;  1088).  Bacb  par- 
ticular ballot  Is  regarded  as  a  piece  of  evi* 
dence,  and  the  ruling  of  the  court  on  an  ob- 
jection thereto,  when  excepted  to  by  the  In- 
fared  party.  Is  reviewable  by  the  appellate 
court  on  an  appeal  from  the  Judgment  to  the 
same  extent  as  any  other  ruling  In  the  mat* 
ter  of  the  admission  or  rejection  of  offered 
evidence.  Bucfa  mlings  can  be  reviewed  In 
no  other  way.  If  they  are  erroneous  and 
sufficient  in  number  to  materially  affect  the 
Judgment,  the  Judgment  must  be  reversed. 
There  la  nothing  in  Padcard  v.  Gralg.  supra. 
Inconsistent  with  these  vlewa.  The  record  of 
that  case  shows  that  It  was  not  sought  there- 
in to  review  the  ruling  of  the  trial  court  up- 
on any  particular  ballot,  and  this  court  ex- 
pressly said  that  questions  as  to  whether  or 
not  the  court  erred  in  admitting  certaha  evi- 
dence ware  properly  before  them  on  that  ap- 
peal. 

2.  There  were  96  ballots,  commonly  known 
as  "No  Nomination  Ballots,"  1.  e.,  ballots  con- 
taining the  printed  words  "No  Nomination** 
in  the  absence  of  a  nominee  for  a  particular 
office — upon  which  the  voter  had  stamped  a 
cross  after  the  words  "No  Nomination.** 
Eighty-seven  of  these  contained  a  vote  for  re- 
spondent, and  nine  contained  a  vote  for  aift< 
pellant  The  trial  court  orlghially  sustained 
objectiona  to  all  of  these  ballots,  but  subse- 
quently reconsidered  its  rulings,  overruled 
the  objections  thereto,  and  admitted  them  In 
evidence.  The  appellant  duiy  etcepted  to 
this  ruling. 

Hiat  these  ballots  were  void,  and  should 
have  been  rejected,  cannot  now  be  doubted, 
in  view  of  the  many  decisions  of  this  court 
upon  the  subject  of  "No  Nomination  Ballots." 
See  Maddux  v.  Walthall,  141  Cal.  412,  414, 74 
Pac.  1026,  and  cases  there  cited;  Klncald  v. 
Eeld,  142  Cal.  88,  75  Pac.  657;  Merkley  T. 
Trainer,  142  Cal.  2G6,  75  Pac.  656;  McMe- 
nomy  v.  Ruch.  142  Cal.  77,  75  Pac.  661'; 
Treanw  v.  Williams  (CaL)  78  Pac.  884.  The 
trial  court,  therefore,  erred  in  overmllnK  tSe 
objections  to  these  ballots.  As  87  of  these 
were  counted  for  respondent  and  only  9  for 
appellant  the  net  loss  to  appellant  by  reason 
of  these  erroneous  rulings  was  78, 

The  trial  court  also  overruled  the  objec- 
tions of  appellant  to  7  ballots  containing  a 
TOto  for  respondent,  on  eiacb  of  which  the 
voter  had  written  a  name  in  the  blank,  col- 
umn on  the  ballot,  and  bad  stamped  a  cross 
after  such  written  name.  The  objections  to 
these  ballots  should  have  beoi  snstained,  and 
the  ballolfe  rejected.  Salddo  Roberta,  IM 
Cal.  670^  672,  09  Paa  431.  The  loss  to  ap- 
pellant by  reason  of  these  evroneons  rulings 
was  7,  whlcb  makes  his  tot^  loss  85,  or  19 
more  than  is  necessary  to  overcome  the  ma- 
jority of  65  ftmnd  by  the  court  fw  the  re- 
spondent. 

The  prejudicial  effect  of  these  errors  is 
theretmre  apparent  unless  It  appears  that 
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then  wen  oUier  «rron  against  napmieatt 
■affletont  In  nmiilw  to  OTercome  tbe 
parent  miijorlty  of  appellant  Vor  tbe  pur- 
poae  of  uovtalnlng  Uio  condltioa  In  tUs 
regard,  wo  have  OTamliiwfl  all  tbe  otbw  ral- 
IngB  of  tbe  oourt  in  tbe  matter  of  tbe  bal- 
letic ao  far  as  sncb  rollngs  were  made  tbe 
anbjecfa^natter  of  ecuepttona.  Sncb  ezamr 
Ination  dlscloeea  that  there  were  eight  erron 
against  rcqrandait  and  eight  against  appel- 
lant Ballot  eSSt  868,  900,  1,100.  1,80S^  2,142, 
and  2458,  all  reqwudentfa  ballots,  sboold 
bare  been  counted  for  blm.  In  no  case  was 
the  mark  thereon  aervlng  as  the  basis  of  an 
objectl<m  that  the  ballot  bwe  a  dlstUtgnlBblng 
mark  of  such  a  characte  that  It  should  have 
been  held  to  tatTalldate  tbe  ballot  Ballot 
860,  counted  for  appellant  ^uld  have  been 
excluded,  the  Toter  haTltig  placed  two  dis- 
tinct crosses  thereon  after  the  name  of  one 
candidate.  On  the  other  hand,  ballots  7(K 
217.  661.  60ft,  and  1.192,  all  for  appellant 
should  hare  been  counted  for  him,  the  al- 
l^ced  distinguishing  mark  in  no  case  being 
such  as  to  inraHdate  tbe  ballot  Ballots  221. 
960,  and  069,  counted  for  re^ndent  should 
bare  been  excluded,  two  of  these  because  of 
two  or  more  distinct  crosses  after  the  name 
of  a  single  candidate,  and  tbe  other  because 
of  pencil  writing  in  an  improiier  place  upon 
the  face  of  the  ballot  These  are  the  tmlj 
other  errors  found,  and  they  simply  balance 
each  other. 

Objections  were  made  by  respondoit  to 
tbe  counting  of  the  ballots  from  four  pre- 
cincts of  the  county,  upon  tbe  ground  that 
In  each  of  said  precincts  one  or  more  of  the 
members  of  the  election  board  was  Ineligible 
to  act  thereon  for  the  reason  that  he  had 
been  a  county  or  a  township  officer  within 
M  days  next  preceding  the  election.  The 
basis  of  this  objection  is  section  1142.  PoL 
0>de,  which,  providing  for  the  appointment 
ot  boards  of  election  by  the  board  of  super- 
visors or  other  board  having  control  of  elec* 
tlons,  declares  that  "no  person  shall  be  eligi- 
ble to  act  as  an  officer  of  election  at  any 
precinct  who  has  been  employed  In  any  offi- 
cial capacity  In  tbe  county,  or  city  and  coun- 
ty, in  tbe  state,  within  ninety  days  next  pre* 
ceding  any  election."  Tbe  objections  were 
properly  overruled.  Conceding  that  the  evi- 
dence showed  that  certain  members  of  these 
boards  came  within  tbe  inhibition  of  section 
1142,  PoL  Code^  and  were  therefore  ineligi- 
ble, they  nevertheless  did  act  and  were  at 
least  de  facto  officers  of  election,  and  as 

-such  their  acts  were  valid  in  tbe  absence  of 
fraud,  even  though  they  did  not  possess  all 
the  qnallikations  reanlslte  for  the  office. 

•Gertelnly  no  principle  of  law  would  warrant 
the  dlsfranddsemcoit  of  tiie  vol^  of  a  pre- 
cinct on  any  such  ground  as  the  one  relied 

-on  as  the  basis  of  this  objection.  See  Whip- 
ley  ▼.  McKone^  12  OaL  863;  People  t.  Frew^ 

-ett  124  CaL  18, 66  Pac.  619. 

ObJaedoBa  were  made.br  le^ondent  to  tbe 


ballots  from  two  predncts,  upon  the  ground 
that  the  election  officers  had  not  written  their 
names  Across  the  aeal  of  the  envelope,  as  re- 
quired by  section  126^  FoL  Oode^  and  that 
there  was  nothing  to  show  by  whom  tbe  en- 
velopes  bad  been  sealed,  or  whether  they  had 
beat  opened  after  being  sealed.  The  record 
does  not  show  that  the  names  of  the  members 
of  the  board  bad  not  as  a  matter  of  fact  been 
wrlttra  across  tbe  seal ;  but  assuming  sncb  to 
have  been  the  condition,  the  ballots  should  not 
have  been  excluded.  There  was  no  pretense 
that  these  ware  not  the  original  ballots  from 
these  predncts,  delivered  by  tbe  election 
boards  thereof  to  the  county  dnk,  and  retain- 
ed aaMy  In  bis  poaaeaidon  contlnuoudy  there- 
after, or  that  Ibe  padcagea  wwe  not  In  predse- 
ly  the  same  condition  when  produced  In  court 
as  when  received  by  tbe  county  dark.  Of 
course,  tbe  members  ot  the  election  boards 
should  have  compUad  with  tbe  law*  and 
wrlttOk  tfadr  names  across  tbe  seal  of  flie 
enveh^  cmitalnlng  the  ballots,  but  tiwlr 
failure  to  so  do  cannot  warrant  the  dlsfraa^ 
dUsemoit  of  all  the  iroteis  of  those  predncta. 
wbare  it  la  manifest  that  no  Injxur  resulted 
tbxt^rmn.  The  objedlcms  were  pmpexlj 
overruled. 

This  disposes  of  all  tbe  pdnto  made  by 
respondent  uid  shows  that  tlu  scrcmi  in  re- 
gard to  the  no  nmnlnatlon  ballots  and  the 
seven  ballots  whereon  a  cross  was  stamped 
after  a  written  name^  substantially  prejo- 
diced  ivpellan^B  canae^  and  necessitate  a  re- 
versal. 

Appellant  makes  certato  other  points  f  pr  a 
reversal  of  the  Judgment  none  of  which  Is 
triable.  The  findings  fully  covered  all  Is- 
sues material  to  the  conclusion  reached.  It 
being  found  that  appellant  did  not  receive 
a  majority  of  the  votes,  the  failure  to  find 
that  be  was  eligible  to  tbe  office  is  not  ma- 
terlaL  It  was,  of  course,  not  necessary  to 
find  ^ppn  such  allegations  In  tbe  statement 
as  were  admitted  by  the  answer,  either  by 
spedflc  statement  or  failure  to  deny.  Tbe 
failure  to  find  upon  the  matters  stated  as  a 
"further  and  separate  defense"  by  re^ond- 
ent  is  a  matter  concerning  which  appellant 
has  no  ground  of  complaint  for  It  could  not 
prejudice  him.  It  was  not  necessary  that 
tbe  court  should  find  as  to  tbe  respondent's 
eligibility,  for  there  was  no  question,  un- 
der the  pleadings,  as  to  bis  eligibility.  The 
Oode  of  Civil  Procedure  speclfles  various 
grounds  of  contest,  one  of  which  is  ^t  the 
person  whose  right  to  the  office  is  contested 
was  not  at  the  time  of  the  election,  eligible 
to  such  office.  Section  1111.  subd.  2.  Where 
this  ground  Is  relied  on,  it  should  be  alleged 
in  the  statement  Section  1115,  Oode  Oiv. 
Proc. 

Tbe  judgment  is  reversed,  and  tbe  cause 
remanded  for  further  poceedings. 

We  concur:  TAN  DTKB.  J.;  H^AB- 
LAND,  J.;  SHAW.  J.;  LOBIOAN,  J.;  HEN- 
SHAW,  J. 
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147  CaL  tOi 

EOTH  T.  SITPBRIOB  COURT  OF  LOS 
ANGBIiES  COUNTY  et  al.  (U  A.  1,755.) 

(Supreme  Court  of  California.  Au^.  81,  1905.) 

DlSUISBAL— Appejjusce— Stipuution  . 

A  stipulation,  signed  by  the  attornejs  for 
both  parties,  extending  time  to  answer,  Is  an 
appearance,  though  not  filed,  within  God«  Civ. 
Proc.  i  5S1,  Bubd.  7,  excepting  from  actions 
which  shall  be  dismissed,  where  Bummoos  baa 
not  been  served  and  returned  within  three  years, 
those  in  which  an  appearance  has  been  made  br 
defendants. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appearance.  1}  29,  37 ;  vol.  17,  Cent. 
Dig.  Dismissal  and  Nonsuit,  {  152.] 

In  Bank.  AppUeatlon  b7  Jules  F.  Rotb 
for  writ  of  prohibition  to  the  aqperlor  court 
of  Lob  Angeles  county  and  Waldo  H.  Tork, 
judge  thereof.   Writ  denied. 

H.  C.  Mlllsap,  for  petitioner.  Lawler, 
Allen  &  Van  Dyk^  for  respondent 

BEATTT,  C.  J.  On  October  11,  1901,  the 
State  Bank  &  Tmst  Company  commeDceid  an 
action  against  this  petitioner  to  recover  the 
amount  of  a  promlsaory  note.  Snmmons  and 
copy  of  the  complaint  were  served  the  same 
day,  and  on  the  following  day  the  parties 
by  their  respective  attorneys  entered  Into 
the  followliuE  stipulation: 

**In  the  Superior  Court  of  Los  Angeles  Com- 

"ty.  State  of  California. 

"State  Bank  &  Troat  Company,  a  C<HTK>ratlon, 
"Plaintiff,  T.  Jules  F.  Rotb,  Defendant 

"It  is  hereby  stipulated  by  and  between 
the  parties  hereto  that  the  above-named  de- 
fendant may  have  to  and  including  the 
twelfth  (12th)  day  of  November  In  wbicfa 
to  plead  In  the  above-entitled  action. 

"Dated  this  12tb  day  of  October^  1901. 

"Lawler  A  Allen, 

"Attorneys  for  Plalntlfl. 
"Walter  Rose  and 
*'Sos8  T.  Hlckox, 
"Attorneys  for  Defendant** 

Nothing  further  was  done  until  February. 
1905,  except  that  through  the  attorneys  time 
to  answer  was  extended  by  verbal  stipulation, 
at  request  of  the  petitioner.  The  summons 
was  never  returned,  and  in  February,  1905, 
petitioner  gave  notice  of  a  motion  to  dismiss 
the  action,  upon  the  ground  that  more  than 
three  years  had  elapsed  since  Its  commence- 
ment without  return  of  summons.  After 
notice  of  this  motloD,  and  before  the  hearing, 
the  attorneys  for  the  plaintiff  In  that  action 
filed  the  stipulation  above  quoted.  The  supe- 
rior court  denied  the  motion,  and  threatens 
to  proceed  In  the  action.  Petitioner  asks  that 
all  further  proceedings  be  stayed,  and  bases 
his  claim  to  the  writ  upon  the  provisions  of 
subdivision  7,  $  681.  Code  Civ.  Proe.  We 
think  the  writ  should  be  denied.  The  stipu- 
lation, signed  all  it  was  by  petitioner's  at- 
torneys In  the  action,  was  &  virtual  appear- 


BEPOBTEB.  (Cat 

anee,  and  none  the  less  so  becaose  It  was  not 
Sled.  The  case  comes  fully  within  the  leaKKt- 
Ing  and  principle  of  the  decMon  of  Cocver  t. 
Gordon.  12S  CaL  296,  &7  Fa&  100%  and  is  dls- 
tlngulriied  from  the  case  of  Vrooman  t.  Li  Po 
Tal,  113  CaL  S02,  45  Fac:  470,  by  the  fact  that 
in  that  case  no  stlpnlation  was  signed  ijj 
any  one  as  attorney  tot  the  defoidant.  while 
here  a  stipulation  is  signed  by  attorn^ 
representing  the  defendant,  and  empowered 
to  bind  him  In  all  proceedings  in  the  action. 
Writ  denied,  and  proceeding  dismissed. 

We  concur:  McFARLAND,  J.;  LOBI- 
OAN,  J.:  HENSHAW,  SHAW,  J.;  AN- 
OELLOTTI»  J. 


IflCaL  NS 

In  re  PIPER'S  ESTATE. 
PIPER  et  al.  v.  PEOPLE.   (L.  A.  1,693.) 
(Supreme  Court  of  Oalifomia.  Aug.  SI,  190S.) 
AwEAi/— Pasties  Agoeiivko. 

In  a  proceeding  for  distribation  of  the 
estate  of  a  decedent  partiea  whose  right  to  dis- 
tribution depends  on  the  proper^  iKing  com- 
munity property,  not  having  attacked  the  sof- 
ficieocy  of  the  evidence  to  sustain  the  finding 
that  the  property  was  the  separate  propert?  of 
deceased,  are  not  parties  aggneved,  within  Code 
Civ.  Proe.  S  938.  so  aa  to  be  entitled  to  appeal, 
making  the  point  only  that  the  court  was  with- 
out jurisdiction  to  make  the  decree  dlMribnting 
the  estate  to  the  state. 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;    N.  H.  Gonklin, 

Judge. 

In  the  matter  ot  the  estate  of  Eva  Agnes 
Piper,  deceased.  From  the  decree,  Arthur  L. 
Piper,  admtaiistrator,  and  others,  appeal. 
Affirmed. 

Hendrick,  Wright  A  Schoonover,  for  appel- 
lants. U.  S.  Webb,  Atty.  Gen.,  Geo.  A. 
Sturtevant  Dep.  Atty.  Gen.,  and  Cassiua 
Carter.  Dlst  Atty.,  for  the  People. 

HENSHAW.  J.  Eva  Agnes  Piper  at  the 
time  of  her  death  was  a  childless  widow. 
In  the  petition  for  distribution  the  adminis- 
trator of  the  estate  set  forth  that  the  estate 
left  by  the  deceased  was  the  proceeds  of 
community  property  of  the  deceased  and  of 
her  husband,  A.  Dana  Piper,  who  had  died 
before  her.  The  petition  contains  no  allega- 
tion touching  the  relatives  of  the  deceased 
wife,  but  alleges  that  there  was  no  surviv- 
ing father,  mother,  brother,  or  siatw  of  A. 
Dana  Piper;  thatA.  Dana  Piper  had  one  broth- 
er, who  was  dead,  and  who  was  the  father 
of  the  petitioner  and  of  certain  other  chil- 
dren, who  had  assigned  to  petitioner  their 
claims  upon  the  estate  of  the  deceased.  The 
petitioner  asserted  a  right  to  distribution  In 
the  children  of  the  deceased  brother  of  A. 
Dana  Piper,  under  section  1386,  subd.  9.  Civ. 
Code,  and  prayed  the  court  for  snch  distribu- 
tion. Issue  was  Joined  by  the  state  of 
California  upon  all  these  matters,  and  In  its 
answer  to  the  petition  the  state  affirmatively 
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■llfef^  that  the  property  of  the  deceased, 
BJva  Agnes  Piper,  was  separate  property,  and 
that  the  decedent  dJed  intestate,  leaving  no 
husband  or  kindred  and  no  heirs  to  take  ber 
estate,  or  any  portion  thereof,  under  section 
1386  of  the  CMl  Code.  It  alleged  tliat  the 
«tate  was  therefore  entitled  to  the  whole  of 
the  property  of  deceased  by  escheat  for  the 
benefit  of  the  common  achoola,  and  prayed 
distribution  accordingly.  Civ.  Code,  S  1386. 
subd.  10.  The  court,  after  hearing,  found 
"for  the  people  of  the  state  of  California  upon 
the  Issues  Joined,"  and  directed  the  payment 
of  the  moneys  of  ttie  estate  to  the  Treasurer 
of  the  state  of  California.  From  this  decree 
Arthur  L.  Piper  as  administrator,  Arthur  L. 
Piper  in  bis  personal  capacity,  and  the  other 
cblldren  of  Jerome  Piper,  deceased,  brother 
of  A.  Dana  Piper,  take  this  appeal. 

It  la  urged  by  respondent  that  the  appel* 
lants  hare  no  standing  in  this  court,  in  that 
they  do  not  show  themselves  to  be  parties 
aggrieved,  and  the  contention  of  respondent 
in  this  regard  must  be  sustained.  The  only 
point  pres^ted  by  the  appellanta  upon  their 
aK>eel  is  that  the  court  had  no  Jurisdiction 
to  enter  the  decree,  under  the  authority  of 
People  V.  Roach.  76  Cal.  ^6,  18  Pac.  407; 
Estate  of  Patter,  129  Cal.  90,  61  Pac.  669,  79 
Am.  8t  Hep.  78;  and  Martinovlch  v.  Marsl- 
cano,  137  Cal.  866,  70  Pac  4S9.  But.  unless 
these  app^lants  are  parties  aggrieved,  with- 
in the  mminlng  of  section  988^  Code  Civ. 
Proc,  It  cannot  matter  to  tb»m  what  decree 
the  court  may  have  entered,  and  the  propo- 
sition whldi  th^  inreeent  tm  ctntsldenition, 
not  affecting  any  Interest  of  tbeir  own,  la  brrt 
a  moot  question.  The  flndtnga  of  tiw  court 
are  conclusive  against  them  aa  to  the  cbarac- 
ta  of  the  property  left  by  the  deceased,  and 
as  to  their  ajleged  relationship.  While  by 
section  648,  Code  Civ.  Proc,  no  particular 
fbnn  of  exception  1b  required,  yet  th^  must 
be  some  exception  to  the  decision,  when  the 
exception  is  based  upon  the  ground  of  in- 
sufficiency of  evidence  to  justify  the  verdict 
or  decision,  and  the  objection  must  specify  the 
particulars  in  which  such  evidence  Is  alleged 
to  be  insufflclent.  The  bill  ben  presented 
contains  no  specifications  of  error,  no  objec- 
tions for  the  Insufficiency  of  the  evidence. 
The  findings  of  the  court  deny  to  them  th^ 
asserted  right  of  succession,  and  these  are 
not  objected  to.  Such  being  the  case,  it  can- 
not matter  to  them  what  may  be  the  form  of 
the  decree  which  the  court  baa  Altered. 
They  are  not  parties  aggrieved.  A  similar 
question  was  presented  in  Blythe  v.  Ayres, 
102  Cal.  254,  86  Pac  522.  -There  the  court 
found  the  plaintiff  -to  be  me  daughter  and 
sole  heir  of  the  deceased,  and  that  certain 
claimants  were  In  no  way  related  to  the  de< 
ceased.  These  findings  not  being  assailed 
and  overcome,  it  was  here  held  that  the  ap- 
peUants  vrete  ttot  aggrieved,  and  conld  not 
be  prejudiced  or  aggrieved  1^  any  ruling 


made  by  the  court  'In  favor  of  plaintiff,  and 
had  no  standing  as  appellants  from  the  deci- 
sion and  Judgment  In  ber  favor.  The  admin- 
istrator in  his  representative  capacity,  of 
course,  cannot  prosecute  the  appeal.  Bstate 
of  Williams,  122  Cal.  76,  64  Pac  386. 

For  the  foregoing  reasons,  the  court  de- 
clines to  consider  the  proposition  presented 
by  appellants  npon  their  appeal,  and  the  de- 
cree appealed  from  is  affirmed. 

We  concur:  McFASLAND,  J.;  LORI- 
OAN,  J. 
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NAVAJO  UININO  ft  DEVELOPMENT  CO. 
V.  CURRY,  Secretary  of  State.  (S.  F.  4,254.) 
(Supreme  Court  of  California.  Aug.  29.  1905.) 

CoBPOunons— Capital  Sioce— Iucbeabb— 
Notice  ot  Mbktino. 

Under  Const  art.  1,  S  22,  declaring  that  the 
proTisiona  of  the  Constitution  are  mandatory 
and  ^obibitorr,  unless  expressly  declared  other- 
wise, article  i  11,  pxohibitiDg  any  Increase  of 
tbe  capital  stock  of  toe  corporation  without  the 
consent  of  the  holders  of  the  majority  of  the 
stock,  at  a  meeting  called  for  that  purpose  giv 

n60  days*  puMic  notice,  as  well  as  Civ.  Code, 
59,  nutUng  aubstantiUly  the  same  require- 
ment, must  be  construed  as  prohibiting  an  In- 
crease In  capital  stock  without  the  60  days 
notice,  even  though  all  the  stockholders  are 
present  at  the  meeting  and  consent  to  the 
change. 

[EkL  Nota — For  cases  In  point,  see  vol.  12, 
Cent  Dig.  Corporations,  S  176.1 

In  Bank.  Mandamus  by  the  Navajo  Mln- 
li^  ft  Development  Company  iagalnst  Charles 
F.  Curry,  Secretary  of  State.   WWt  denied. 

Cbas.  H.  Braynard,  for  petitioner.  U.  S. 
W^b,  Atty.  Gen.,  fpr  respondent 

BEATTT,  C  J.  This  Is  an  original  proceed- 
ing In  which  a  California  corporaUc»n  seeks 
to  compel  the  respondent  to  file  and  issue 
certificates  of  Increase  of  Its  capital  stock. 
An  alternative  writ  of  mandate  was  issued 
upon  the  filing  of  tbe  petition,  and  the  re- 
spondent submits  the  controversy  upon  bis 
general  demurrer  thereto  for  want  of  facts  to 
Justify  the  Issuance  of  the  writ  The  facta 
are  that  the  petitioner,  having  been  original- 
ly organized  with  a  capital  stock  of  only 
$75,000,  became  desirous  of  increasing  the 
amount  to  $1,000,000.  To  carry  out  this  ob- 
ject a  meeting  of  tbe  stockholders  was  con- 
vened at  tbe  offices  of  the  company.  In  pursu- 
ance of  a  resolution  of  tiie  directors,  for  the 
purpose  of  considering  the  expediency  of  the 
proposed  Increase,  and  at  said  meeting  the 
holders  of  all  the  Issued  stock  were  present 
in  person  or  by  proxy,  as  well  as  all  sub- 
scribers for  stock;  and  th^  all  signed  a 
written  consent  to  the  proposed  Increase  on 
the  record  of  th6  meeting.  In  short,-  the  pro- 
ceedings reqiy  red  tor  effecUBg  an  Increase  of 
the  stock  of  a  corporation  were  regnlarlr 
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pnramd  In  erery  reQ>ect  as  prescribed  bf 
section  see  of  tbe  CivU  Code,  except  Qiat 
the  pnbUc  notice  therein  q»eclfled  was  not 
given.  A  certlflcate  In  proper  form  of  what 
was  done  was  delivered  to  the  respondent 
and  the  fees  tot  filing  were  dnl7  tendered; 
bat  be  refused  to  file  the  certificate,  upon 
the  ground  that  it  appeared  therefr<»n  that 
the  whole  proceeding  was  Invalid  for  want 
of  tbe  statutory  notice  by  publication  In  a 
newspaper  of  the  call  for  the  stockholders' 
meeting. 

The  contention  of  the  petttioner  Is  that 
the  actual  attendance  and  consent  of  all  the 
holders  of  and  snbscrlbers  for  Its  stock  ren- 
dered the  failure  to  publish  notice  of  tbe 
meeting  Immaterial,  that  the  statutory  and 
constitutional  requirement  of  published  no* 
tloe  in  snch  cases  Is  wholly  for  the  benefit 
and  protection  of  the  stockholders,  and  thai; 
when  the  sole  object  of  the  notice  has  been 
accomplished  by  the  voluntary  attendance  of 
all  Interested  parties,  the  statntrar  provision 
for  published  notice  should  be  held  directory 
and  not  ImperatlveL  There  Is  both  reastm 
and  authority  to  sustain  this  contention  as 
applied  to  a  statute;  but  In  this  state  we 
have  not  only  a  statute  to  construe,  but  a 
constitutional  provision  which  In  express 
terms  prohibits  any  Increase  of  the  capital 
stodc  of  a  corporation,  **wltbout  tbe  consent 
of  pcratms  holding  tbe  larger  amount  In 
Talue  of  ttie  stodk  at  a  meeting  called  for 
that  purpose,  giving  sixty  days'  public  notice, 
as  may  be  provided  by  law."  Article  1^  §  IX 
A  proTlslcHi  of  the  OmstltiitiMi  of  Missouri 
substantially  identical  was  held  1^  the  So- 
prone  Oomt  of  that  state  to  bo  directtffy. 
lUestera:  et  at  t.  Horton  Land  A  Lumber 
Oo.,  160  Mo.  141,  61  S.  W.  288.  But  we 
coiUd  not  place  the  same  crastnietlott  npon 
the  above-quoted  provision  of  our  Constitu- 
tion, wlfliont  disregarding,  not  only  its  ex- 
pressly prohibitory  terms,  bnt  also  ttie  nile 
prescribed  by  the  Ocmstltation  Itself  for  tin 
effect  to  be  glToi  to  Its  ^oviatona.  Article 

If  It  be  conceded  that  the  requirement  Is 
unduly  rigorous  we  ar^  nevertheless,  not  at 
liberty  to  hold  It  directory  merely.  As  a 
part  of  the  Constitution  prohibitory  In  terms. 
It  Is  necessarily  prohibitory  in  effect,  and 
the  failure  of  petitioner  to  observe  Its  re- 
quirements rendered  the  attempted  Increase 
of  Its  capital  stock  absolutely  void.  It 
would,  therefore,  have  been  a  vain  act  to 
file  the  certificate,  and.  since  mandate  will 
not  issue  to  compel  the  performance  of  a 
vain  act,  the  writ  must  be  denied  and  tbe 
proceeding  dismissed. 

It  is  accordingly  so  ordered. 

We  concur:  HENSHAW,  J.;  McFAB- 
LAND,  J.i  VAN  DYKB  J.;  BHAW,  J.; 
ANOSUiOTTI,  J.;  LOBIOAN,  J. 
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WELCH  V.  6ILLELBN.  (L.  A.  1,891) 

(Snprune  Court  of  GalifOmla.  Aug.  28»  IMS.) 

1.  COBPOBATIONS-^OCKHOUIXBS— NaMKS  OH 

Books. 

Civ.  Cofe  I  822,  declaring  one  to  bs  a 
stockholder  whose  name  appears  on  tbe  books 
of  the  corpcvation  aa  sndi,  aj^llei  only  to  one 
who  knowingly  or  voluntarily  pomlts  his  mm 
to  so  api»ear. 

2.  Sahb— Batzikutioit. 

Where  the  secretary  of  a  cotporatlon,  on 
being  directed  by  tbe  pledgee  of  stock  to  inae  a 
certificate  to  him  as  snch,  entered  his  name  on 
the  books  as  a  sbx^older,  and  issoed  a  certlfl- 
cate to  him  as  sodb  hs  did  not  ratify  tbe  act  of 
the  secretary,  so  as  to  make  himself  a  stockhold- 
er as  to  creditors  of  the  corporatioa,  bj  retail^ 
ing  the  cotlficate;  he  having  olEored  ft  to  the 
secretary  to  correct,  and  having  retained  It 
temporarily  only  on  tbe  repeated  refoial  to  oat- 
rect  It  till  return  ot  the  vice  prerident  to  slan  a 
new  certificate. 

8.  Sauk— Lacbks— BsTOPPKL. 

It  is  not  laidies,  estopping  one  to  deny  his 
liability  as  a  stockholder  to  creditors  <d  a  eor- 
iwration,  who  became  snch  aifter  his  name  ap> 
peered  aa  a  stoclcholder  on  the  boolu  of  the  cor- 
poration, but  without  knowledge  of  that  fact, 
that  there  was  a  driay  of  four  werta  in  having 
the  entry  corrected ;  he  having,  on  Uie  day  after 
the  secretary  erroneoosly  issued  a  certificate  of 
stock  to  him  as  a  BtocldKdder,  Instead  of  as  a 
pledgee  of  stock.  ^Iled  to  the  secretary  for 
correction  of  the  mlsUke^  and  the  secretary  hav^ 
Ing  promised  this  as  soon  as  tbe  vice  ivesident 
returned,  so  that  he  could  sign  a  new  certificate, 
which  they  supposed  necessaiy  before  owrectian 
could  be  made  on  tibe  bot^ 

Department  2.  Appeal  from  Superior  Court, 
Los  Angdea  Oomitsr;  IL  T.  Allen,  Judga, 

Actkn  by  Ck  S.  Weleb  against  Warren 
Gulden.  Judgment  tor  defendant  Plain- 
tiff appeals.  Affirmed. 

Oscar  A.  Trippet,  Lewler  ft  Allen,  and 
Graves,  O'Helvey  ft  Shankland,  for  appellanb 
Borden  ft  Carhart,  for  respondent 

LORIGAN.  J.  This  action  is  brought  by  a 
creditor  of  the  Ivanpab  Smelting  Company, 
a  California  corporation,  to  recover  from  tbe 
defendant  blB  proportionate  liability  as  a 
stockholdw  ot  said  coiporatlon  under  section 
822  of  tbe  Civil  Code.  Judgment  was  ren- 
dered in  favor  of  defendant,  and  from  said 
judgment  and  the  order  dotting  bis  motloii 
for  a  new  trial  plaintiff  appeals. 

Tbe  evidence  shows  that  Btesdel  and  81»> 
son  purchased  certain  stock  of  the  Ivanpah 
Smelting  Company,  and  to  make  payment 
therefor  borrowed  from  defendant,  the  presl- 
dent  of  the  Broadway  Bank  ft  Trust  Com- 
pany of  Lm  Angeles,  moneys  sufficient  to 
meet  the  purchase  price,  and,  as  collateral 
security  for  the  loan,  the  certificates  of 
stock  in  said  co%oratloq,  r^resentlng  in  all 
908  shares,  were  IndMsed  by  him  to  defend- 
ant Blasdel  subsequently  died,  and  Slsson, 
being  interested  In  tbe  stock  Indorsed  by 
Blasdel  to  defendant  as  collateral,  Insisted 
that  defendant  should  return  said  certificates 
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to  the  (MKpomtlfni.  inA  ban  reiHoed  to  Um  - 
In  place  tbereof  a  certUlcate  showing  the 
trne  natore  of  the  transaetlni  under  which  be 
held  them,  namely,  that  he  held  them  in 
I^edge;  In  coatormity  with  this  reqnest  de- 
fendant on  FebrnaTT  27.  1002,  called  at  the 
office  of  the  Ivanpah  Smelting  Company  in 
Lo9  Angeles  city,  and  presented  to  and  left 
with  the  secretary  of  the  company  the  varl- 
OU8  certificates  Indorsed  to  him  by  Blaadel, 
and  requested  the  aecretaiy  to  malce  out  a 
new  certificate  In  bis  name  as  pledgee.  On 
the  evening  of  that  day  he  told  the  cashier 
of  the  bank  to  call  at  the  company's  offloe 
and  bring  back  the  new  certificate,  which 
he  had  asked  the  seraetary  to  issue.  The 
secretary  of  the  company,  in  violation  of  tbe 
Instmetiona  defendant  bad  given  him  and 
without  any  antbority.  Issued  a  certificate  in 
tiie  ordinary  form  in  favor  of  the  defendant 
individually,  without  It  showing  that  ho 
held  tbe  stock  as  pledgee,  and  upon  the 
record  books  required  by  law  to  be  kept  the 
secretary  made  an  entry  showing  the  is- 
snance  of  such  an  Indlvidtiaf  certiflcato.  Nei- 
ther the  certiflcato  nor  any  of  the  books  re- 
cited or  Indicated  the  tme  ehaibcter  under 
which  be  held  the  stO(^.  Tbe  cashier  of  the 
bank,  having  no  knowledge  of  the  directions 
given  by  the  defendant  to  Ifte  secretory  as  to 
the  kind  of  certiflcato  he  desired  lasned,  re- 
e^pted  tar  the  form  of  eertiflcate  delivered 
to  Um  by  the  secretary  and  returned  with 
tt  to  defendant.  Defendant,  discovering 
the  error  to  tbe  cettlacat^B,  went  the 
next  day  to  fiie  secretary,  called  hia  a1^ 
tentlon  to  tbe  error,  and  o^ed  him  to 
correct  it  by  in8ertiiq>  to  tlw  certiflcato 
tbe  word  pledgee,'*  as  he  had  In  the 
flrst  instance  requested  him  to  da  The 
aecretaiy  said  he  conid  not  make  tbe  diange, 
on  account  oC  tAe  other  ofllcras  of  the  eor- 
pomtlon  not  being  present  Wlthto  a  weA 
afterwards  defendant  agato  called  on  the 
secretary  to  have  a  new  certiflcato  issued 
showing  the  true  nature  of  tbe  transaction, 
and  was  agato  told  that,  owing  to  the  absence 
of  the  vice  ivesident  of  the  company  (the 
president  b^g  dead),  lie  could  not  issue  it 
until  the  vice  presid^t  waa  present  to  sign 
It  At  this  visit  toe  defendMit  tendered  tbe 
secretary  the  erroneous  certificate  for  correc- 
tion, but  on  hia  sUtcanent  that  he  could  not 
correct  it  until  the  vice  president  came  to  the 
office  <whfeh  the  eyldence  shows  was  at  un- 
certato  totervala),  d^endant  retained  the  cer- 
tificate and  placed  it  with  hia  papers  In  the 
bank.  He  spoke  to  tbe  secretary  several 
times  upon  tbe  subject  of  Issuing  a  new 
eertiflcate  to  correct  the  old  one,  receiving 
the  same  assnrance  that  It  would  be  done 
when  an  officer  came  to.  Nothing  was  to 
fact  done  to  that  end  till  May  15,  l!)02,  when 
toe  secretary  canceled  the  erroneous  eertifl- 
cate, Issued  to  the  defendant  another  certifi- 
cate showing  tbe  true  character  In  which  he 
held  the  stock — as  pledgee — and  made  the 
proper  entry  upon  the  books  of  the  cocpo- 


ratfon.  Dtae  defendant  new  subscribed  for 
any  stock  in  the  Ivanpah  Smelting  Company, 
nor  did  be  In  fact  own  any  stock  to  It  He 
attended  no  meetings  of  the  board  of  di- 
rectors of  the  corporation,  participated  in 
no  transactions  to  whl«h '  tiie  corporatttn 
was  tovolved,  received  no  dividends,  nor  did 
any  act  asserting  a  stoidcholder*s  rlg^t  in  the 
corporation.  There  Is  no  questiwi  to  the 
case  but  that  upon  his  first  visit  to  the 
secretory  of  the  corptnation  tiie  defendant 
requested  him  to  make  out  the  eertiflcate 
which  he  desired  issued  to  blm;  so  as  to 
show  that  be  held  the  -stock  an  a  pledge. 
The  failure  of  the  secretary  to  do  so  is 
doubtiess  atbdbatable  to  tbe  toct  that  be 
Was  hard  of  hearing  and  did  not  understond 
the  directions  of  defendatat  ttnd,  as  the 
certlflcat»a  Indorsed  Blasdel'  to'  Ite  de- 
fendant indicated  on  tbeir  fkce  an  absolnte 
transfer  of  the  stock  to  hhn;  the  Becietary, 
to  issuing  a  certtOcato  npoia  sdnendUir  there- 
of, assumed  that  it  was  to  be  mads  to  favor 
of  the  fMSncbnt  todivldually,  and  so  tamM 
it  T%e  crettt  .extoided  to  the  Ivanpah 
Smelting  Company  sned'  vjKua  In  tbSa  action 
was  given  between  Biarch  1  and  Blareh  SA, 
1902,  a  «»sldcnble  portioa  witbiH  16  d^ 
after  tbe  issuance  of  tlie  moneous  eortlflcato 
to  the  defendant  by  tbe  secretary,  and  all 
it  wldkto  tour  wedcs  titereafter.  These  con- 
'atitnto  the  nuitntal  tocto  in  tbo  case. 

It  la  first  liuiisted  by  appellant,  notwith- 
standlng  tbe  .evidence  without  contradiction 
shows  that  respondent  never  was  to  fact  the 
-owner  of  any  stock  to  tiie  Ivaiqiah  Bmettlttg 
Company,  and  his  name  was  entered  on  the 
books  of  the  corporation  and  tbO  certificate 
made  out  to  ids  luune  as  a  stoekbolder  'with- 
out antliorl^  and  against  Ids  express  direc- 
tion^ that  neverthaless  he  waa  to  law  a  stodt- 
holder  under  section  822,  Civil  Code,  of  this 
sto^  whidi  declares  one  to  be  a  sbxAluMsr 
whose  name  appears  upon  tbe  books  of  toe 
cwporation  as  sneh.  And  to  tiiis  connection 
it  is  insisted  that  the  mere  vpeaxance  of  bia 
name  m  the  books  as  a  atoc^oldw  Is  eon- 
dusive  of  his  UabUity.  niere  Is,  however, 
nothing  to  the  section  which  makes  the  en- 
try on  the  books  otmclnsive  on  the  subject 
It  sim^y  says  tiiat  tme  ahall  be  deemed  a 
atockboldor  whose  name  appeara  on  the 
books  as  andx.  While  this  langn^  is  quite 
broad,  it  must  be  toterpreted  la  faarmray 
with  Justice^  and  to  accord  with  the  role, 
whltdi  uidversally  amilles,  as  to  the  ^ect 
whl(^  la  to  be  givra  to  entries  to  COTporato 
books  purporting  to  show  who  are  the  stock- 
holders  of  a  corporation.  When  the  section 
declares  that  one  shall  be  liable  aa  a  stock- 
holder who  appears  upon  toe  books  to  be 
such,  it  means  one  who  knowingly  or  volun- 
tarily permits  his  name  to  appear  thereon  aa 
a  stockholder.  When  it  so  appears,  the  pre- 
sumption is  that  he  occupies  the  relation  to 
the  c<«poration  which  the  books  indicate. 
The  entry  la,  however,  not  conclusive^  but 
presumptive  merely,  ^nus  is  toe  general 
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•role,  and  there  Is  nothing  In  tlie  tenue  of  oar 
section  to  take  this  case  out  of  It  The  gen- 
eral construction  of  the  section  In  question 
contended  for  by  appellant,  if  it  were  sos- 
talced,  wonld  neceraarily  preclude  one  from 
showing  that,  while  upon  the  face  of  the  cor- 
porate books  he  appeared  to  be  a  stockhold- 
er, yet  In  fact  be  was  not;  that  he  had  never 
owned  or  subscribed  for  any  stock,  or  au- 
thorised tile  Issuance  of  any  to  him  by  tiie 
corporation.  A  constmcUon  which  would 
lead  to  this  result  cannot  seriously  be  con- 
sidered. The  relation  of  stockholder  to  a 
corporation  is  one  of  contract,  either  express 
or  Implied.  It  only  ^sts  when  a  party  has 
either  expressly  consented  to  become  a  stodc- 
holdor,  or  his  conduct  la  such  that  in  law  his 
eonsoit  will  be  Implied.  He  cannot  be  made 
a  stockholder,  and  liable  to  the  creditors  of  a 
corporation,  without  his  consent,  almply  be* 
cause  an  oBica  of  the  corporation  has  without 
authorltyt  or  In  direct  rlolation  of  his  Instruc- 
ttons,  entered  bla  name  upon  the  books  of 
the  corporation  as  a  stockholder  and  caused 
stodc  to  be  Issned  In  Ms  name  as  such.  Kor 
does  the  enti7  of  his  name  la  the  books  as  a 
Stockholder  preclude  him  from  showing  that 
In  tact  he  was  not  a  stockholder,  and  tiiat 
the  issuance  of  stock  In  his  name  was  unau- 
thorized. Mudgett  T.  HorrelL  88  Cal.  2S; 
O'Connor  t.  Wttherby,  111  Oal.  529^  41  Pac. 
227;  Hunt  r.  Seeger,  91  Minn.  284,  08  N.  W. 
91;  May  t.  Genesee  Bank,  120  Mich.  880, 
79  N.  W.  630;  Glenn  t.  Garth,  183  N.  T.  18, 
30N.B.649;  31 N. £1844:  Foote  T.  Anderson, 
12S  Fed.  669,  61  a  a  A.  5;  Clark  &  Mar- 
shall on  Prirate  Oorp.  »  795,  816,  819. 
Now,  within  tiite  rule,  as  the  evidence  coa' 
clnalTely  diows  that  tfaoe  was  no  express 
consent  on  the  part  of  respondent  to  become 
a  stockholder,  that  he  Intended  merely  to 
have  the  botAs  of  the  corporation  show  the 
frae  condition  under  which  he  held  the  stock 
(as  pledgee),  and  that  the  issuance  to  him 
Individually  of  the  certificate  and  the  entry 
of  his  name  on  the  corporate  books  as  a 
stockholder,  were  without  authority  mi  the 
part  of  the  secretary,  and  against  his  ^press 
taistmctions,  the  judgment  of  the  lower  court 
was  right,  unless  the  further  point  made  by 
appellant  can  be  sustained. 

In  that  regard  be  Insists  thal^  notwith- 
standing tiie  want  of  authority  In  the  secre* 
tary  to  mter  the  name  of  reflpond«it  In 
the  e«porate  books  as  a  stockholdw  or 
to  Issue  tiie  certificate  to  him  Individually, 
and  that  these  things  were  done  against  his 
opress  Instmctions,  yet  by  accepting  and 
retaining  the  certificate  he  ratified  the  ac- 
tion of  the  secretary,  and  by  failing  to  use 
ordinary  diligence  to  have  his  apparent  re- 
lation as  stockholder  to  the  corporation  ef- 
faced on  the  corpwate  books  and  changed 
In  the  certificate^  he  la  estopped  as  against 
creditors  from  disclaiming  that  he  is  a 
stockholdw.  The  legal  pTopoaMma  suggest- 
ed by  appellant  In  this  contention  are  sound, 
but  the  evidence  does  not  warrant  their 
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applicatitm.  There  !■  no  evidence  In  the 
case  tending  to  show  ratification.  The  re- 
tention by  respondent  of  the  erroneous  cer- 
tificate did  not  have  that  effect  It  was 
offered  to  the  secretary  for  correction,  and, 
upon  his  refusal  to  correct  it  until  the  vice 
president  came  In,  the  respondent  tempo- 
rarily retained  it  This  retention  had  no 
significance  as  evidence  of  ratification,  in 
view  of  its  production  at  all  times  to  the 
secretary  for  correction,  and  the  persistent 
disavowal  and  repudiation  of  it  by  respond- 
ent; as  not  being  the  certificate  which  he  had 
requested  to  have  issued,  and  which  be  at  all 
times  insisted  on  having  corrected.  Nor  is 
there  anything  showing  the  reqiondCTt  gnU- 
ty  of  lachea  in  falling  to  have  a  change  ot  the 
entries  In  the  books  of  the  corporation  made 
after  discovery  of  the  errw  committed  by 
the  secretary  in  Issnlng  the  o^ficate  We 
speak  of  changes  in  the  «itrles  on  the  books 
as  something  distinct  from  the  diaage  In  the 
erroneous  certificate,  because  the  case  of 
Spreckels  v.  Nevada  Bank,  113  Oal.  272, 
45  Pac.  329,  38  L.  B.  A.  459,  64  Am.  St  Bep. 
848,  Indicates  quite  clearly  that  ail  a  pledgee 
Is  entitied  to  demand  of  the  cwporatton  is  an 
entry  upon  Its  books  showing  the  true  char- 
acter und»  which  he  holds  the  stock,  and 
that  he  Is  not  entitied  to  the  Issuance  of  a 
certificate  of  8to<A  indicating  ttiat  eharacto:. 
In  the  case  at  bar  both  the  respondent  and 
the  secretary  thought  that  the  proper  metti- 
od  to  pursue  was  to  Issue  a  new  certificate 
on  surrender  of  the  old  one,  Thla  belltf, 
however,  is  not  ot  much  Importance.  Wbra 
the  rnpondent  iwesented  the  old  certlfieate, 
and  requested  the  secretary  to  Issue  him  a 
new  certificate  as  ple^ee,  it  ivaa  the  dnty 
-  of  the  secretary,  under  the  rule  laid  down 
in  Spreckels  ▼.  Nevada  Bank,  supia,  not- 
-witiistandii^  he  thought  it  proper  to  Issoe 
a  new  owtiflcat^  to  have  made.  In  addlticm 
to  such  issuance,  proper  entries  on  the  trans- 
fer and  stock  bw^  Bbowing  tiiat  tiie  sfaxft 
was  held  by  respondent  aa  collatraal  secu- 
rity. No  matter  tn  what  form  he  might  have 
issued  the  new  certificate  to  the  re^wndent, 
it  was  tite  duty  of  the  secretary  to  have 
made  the  proper  entries  In  the  cwpmite 
book,  so  as  to  show  the  true  relation  of  re- 
spondent to  tiie  stoc^  which  was  the  declared 
purpose  respondent  bad  In  view  when  he 
called  on  him  to  Issue  the  new  cwtiflcate. 
If  this  had  been  done,  this  trouble  coukl 
not  have  arisen.  The  true  nature  of  tiie 
transaction  wonld  tken  have  propoly  ap- 
peared upon  the  corporate  books,  and  the 
form  of  tiie  certificate  wonld  have  been  Im- 
material. 

Now,  to  return  to  the  matter  of  laches : 
The  respondoit  certainly  made  prompt  ^ort 
to  have  the  error  committed  by  the  secretary 
In  the  issuance  of  tiie  certificate  corrected,  and 
was  pttslstmt  in  his  ^orts  In  that  behalf  from 
the  date  of  the  discovery  of  the  error  up  to  the 
time  of  correction.  If  he  had  permitted  any 
unreasonable  time  to  elapse  after  the  dlscev- 
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«7  of  the  erTOT  before  he  sought  to  have  the 
mistake  rectified,  there  would  be  some  excuse 
for  the  claim  that  he  was  negligent ;  bnt  the 
eTldence  dlacloses  nothing  of  the  kind.  He 
seems  to  have  been  actively  Insistent  during 
the  whole  time  In  having  his  trae  relation  to 
the  stock  correctly  appear  upon  the  books  of 
the  company.  It  Is  apparent,  as  a  fact,  that 
respondent  never  held  himself  out  as  a  stock- 
holder, or  that  he  bad  any  Intention  of  doing 
so.  The  most  that  can  be  urged  against  him 
is  that,  relying  upon  the  assurance  of  the  sec- 
retary of  the  corporation  that  the  error  which 
had  been  made  would  be  corrected  when  the 
Tice  president  came  In  and  the  proper  certif- 
icate could  be  signed  by  him,  he  for  the  pe- 
riod In  March  during  which  credit  was  ex- 
tended by  appellant  to  the  corporation  per- 
mitted the  secretary  to  erroneously  hold  him 
out  as  ft  stockholder.  This,  however,  was  not 
respondent's  fault.  He  promptly  disavowed 
ownership  in  the  stock,  and  was  continually 
seeking  to  have  the  error  corrected,  and  hla 
true  status  disclosed  upon  the  books,  as  he 
was  promised  it  should  be. 

It  is  insisted  by  appellant  that  resp<Hident 
sbould  have  applied  to  tbe  court  for  a  writ 
of  mandate  to  compel  tbe  secretary  to  per- 
form his  duty ;  bu^  In  making  such  an  appli- 
cation, It  would  have  been  necessary  to  aver 
that  the  secretary  bad  refused  on  demand  to 
make  tbe  pn^^er  entry.  This  the  secretary 
never  did  refuse  to  do.  Both  of  the  parties, 
it  is  true,  were  honestly  in  error  as  to  what 
was  necessary  to  be  done  In  order  to  effect 
tbe  change.  Th^  assumed  thftt  the  Issuance 
of  a  new  certificate  was  required,  when  all 
that  was  In  fact  necessary  was  for  the  secre- 
tary to  make  the  proper  entries  in  the  books. 
But  whatever  was  necessary  tbe  secretary 
had  not  refused  to  do.  On  the  contrary,  he 
promised  to  have  the  correction  made,  as  it 
was  believed  it  should  be,  by  having  a  new 
certificate  issued  when  the  vice  presldoit  was 
present  to  sign  it  The  respondent  had  a 
right  to  rely  upon  this  promise  and  the  ap- 
parent willingness  on  tbe  part  of  the  secre- 
tary to  have  the  error  corrected,  without  be- 
ing driven  to  the  necessity  and  expense  of  ap- 
pealing to  the  courts  for  redress.  It  was  ex- 
pected by  both  parties  that  this  error  would 
be  corrected  more  speedily  than  It  was;  but 
the  simple  fact  that  It  was  delayed  some- 
what longer  than  was  anticipated  we  do  not 
think,  under  all  the  circumstances  disclosed 
in  the  case,  would  warrant  holding  that  there 
was  an  unreasonable  delay  In  accomplisblng 
It  It  Is  not  pretended  that  appellant  had 
any  knowledge  that  respondent  appeared  on 
the  books  as  a  stockholder,  or  that  In  fact 
credit  was  extended  to  the  corporation  on  the 
faith  of  his  appearance  on  the  books  as  such. 
Nearly  one-half  of  the  indebtedness  against 
tbe  corporation  was  created  the  next  day  af- 
ter tlie  respondent  discovered  the  error  com- 
mitted by  the  secretary  in  the  Issuance  of  the 
new  certificate,  and  the  rest  of  the  Indebted- 


ness wltbln  26  days  thereafter.  Certainly  no 
laches  could  be  charged  against  respondent 
in  not  having  brought  an  action  before  the 
earlier  part  of  the  indebtedness  was  created, 
and  If  brought  at  any  later  period  In  March  it 
would  have  been  hardly  possible  to  have  ob- 
tained an  alternative  writ,  a  hearing,  and  the 
award  of  a  peremptory  writ  between  the  dis- 
covery of  the  commission  of  the  error  in  Is- 
suing the  certificate  and  the  creation  of  the 
indebtedness  sued  on.  Under  such  circum- 
stances the  appellant  could  hardly  be  beard 
to  say  that  he  waa  injured  by  the  delay,  evexk 
if  it  was  not  otherwise  excusabla  Whether 
laches  exists  or  not  Is  to  be  detwmlned  from 
the  facts  and  circumstancea  snrroimding 
each  particular  case.  There  can  be  no  inflex- 
ible rule  laid  down.  One  whose  name  1> 
placed  upon  the  oorpwate  books  as  a  stock- 
holder without  antbonty  most  be  extmded 
reasonable  time  within  which  to  have  tiie  er> 
roneona  entry  corrected,  and  It  cannot  be  said 
in  the  case  at  bar  tbftt  the  delay  of  four 
wedEs  In  aocompllahing  tbat  result  was  nn- 
reaBonia)le  ao  as  to  constitate  ladiea 

The  anttiorttiea  cited  appellant  to  sue* 
tain  his  general  contention  In  this  case  have 
no  application.  In  those  cases  the  jurty  fte- 
serting  that  he  waa  not  a  stodcholder  and  so 
ndeavorlng  to  avoid  Uid>lUty  to  creditors  of 
ttie  corpOTfttlon  hftd  eUfher  knowingly  and 
voluntarily  usumed  tbat  position  upon  the 
bo<A8  ot  the  corporation,  or,  If  he  had  not  orig- 
inally done  80.  yet  from  his  conduct  in  deal- 
ing with  the  atoda  cwtlflcfttes  iaaued  to  him. 
or  with  the  corporation  after  the  knowledge 
of  the  laauance  of  the  stod:  to  him,  was  es- 
topped firom  repudiating  that  relfttiionshlp. 
In  Balnes  v.  Babco(^,  95  Cal.  S98.  27  FftC; 
674,  30  Pac.  776,  29  Am.  St  Rep.  158,  and 
Hurlburt  v.  Arthur,  140  Oal.  103,  73  Pac  734, 
98  Am.  Bt  Rep.  17,  relied  on  by  appellant,  it 
appears  that  the  defendants  there  were  with- 
in the  class  of  those  who  knowingly  and  vol- 
untarily assumed  the  relationship.  In  the 
one  case,  Babcock  was  not  an  owner  as  to 
part  of  the  stock  standing  in  his  name,  but 
held  It  for  the  accomtnodatlon  of  others ;  and 
In  the  other  case.  Miller,  while  the  books 
showed  tbat  he  was  an  Individual  stockhold- 
er, in  fact  held  the  stock  as  collateral  secu- 
rity. In  O'Connor  v.  Wltherby,  111  Cal.  529, 
44  Pac  227,  and  Abbott  v.  Jack,  186  CaL  510, 
69  Pac  267,  while  tbe  defendants  claimed 
that  they  had  never  authorized  the  issuance 
of  any  stock  In  their  names,  they  were  never- 
theless held  estopped,  by  their  conduct  in 
dealing  with  the  certificates  Issued,  f^om  as- 
serting as  against  the  creditors  of  the  cor- 
poration that  they  were  not  stockholders. 

It  will  be  readily  seen  upon  an  examina- 
tion of  those  cases  that  they  have  no  applica- 
tion here.  Respond^it  in  the  case  at  bar,  as 
we  have  seen,  neither  authorized  the  Issuance 
of  the  stock  in  question  to  him  individually, 
nor  did  any  act  after  it  was  erroneously  Is- 
sued which  would  estop  him  from  showing 
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tbat  its  Issnance  was  nnantboTlzed.  and  that 
in  fact  he  never  was  a  atockholder^  or  liable 
to  the  creditors  of  the  corporation  as  such. 

The  Judgment  and  order  appealed  from  are 
afflnued. 

We  concor:  UcFARLAMD,  J.;  BBN- 
SHAW»  J. 


M7  ckl  est 

In  re  ARNOLD'S  B6TATB.  (L.  A.  1.710.) 

(Supreme  Ocmrt  of  California.  Aug.  30,  1905.) 

1.  Wills— Contest— DEMTntBca  to  Evidence. 

In  detenninhiir  vhetber  tbe  evidence  of 
contestants  in  a  will  contest  is  sufficient  to  re- 
quire sobmissioQ  to  tbe  jury,  tbe  same  rule  ap* 
plies  as  in  ordinary  civil  cases,  so  that  all  tbe 
evidence  in  favor  of  contestants  must  be  taken 
as  true,  and  all  contradictory  evidence  disre- 
garded; andj  if  there  is  any  substantial  evidence 
tending  to  in-ove  cootestants*  caae.  it  most  be 
submitted  to  the  jury. 

%  SaUE— SUFFICIEHCT  OV  EVIDENCE. 

In  a  will  contest,  evidence  of  undue  In- 
flnenee  held  sufficient  to  rsQnire  snbnilssfon  of 
tbe  case  to  tin  Jary, 

5.  Saace— Unduz  iNFLtncNOB— False  Repbe- 

BENTATIONS— lonOBANCB  OF  Falsitt. 

Where  false  representations  were  made  to 
Indnce  tbe  cancellation  of  will  and  the  making 
of  a  new  one  more  favorable  to  tbe  person  mak- 
ing the  representations,  the  fact  that  he  believed 
some  of  the  representations  to  be  true  did  not 
render  tbe  will  so  procured  valid. 

4.  Appeal— QnESTioss    Reviewable  —  Svi- 
DENCB  Not  Objected  to. 
On  appml  tbe  admissibili^  d  evidence  ad- 
mitted without  objection  will  not  be  considered. 

6.  Wnxft— CoHTBar— BviDEHcx. 

Where,  In  a  wUl  contest,  it  was  dalmed 
that  the  execution  of  tbe  will  and  the  revocation 
of  a  former  one  was  induced  by  false  representa- 
tions  that  one  of  contestants  who  was  the  general 
bnsIneM  manager  and  trustee  for  testatrix  had 
abased  tiie  trust  n^Dsed  in  blm,  evidence  by 
contestants  of  the  extent  and  character  of 
testatrix's  estate  in  charge  of  contestant,  of  the 

Sneral  nature  of  the  business  transacted  by 
in  for  her,  and  of  the  canses  whidi  led  her  to 
give  him  a  poww  of  attomer.  was  adndsaiblew 

9.  Sake. 

Evidence  that  the  contestant  In  question 
had  told  the  person  who  made  the  alleged  false 
representations  of  the  state  of  tbe  business 
affairs  of  testatrix  and  of  contestants'  doings  as 
her  agent  was  also  admissible. 

7.  Same— Mental  Oapacitt. 

Evidence  as  to  the  reasons  for  testatrix's 
custom  of  having  contestant  as  attorney  in  fact 
sign  her  checks  was  admissible  to  ^ow  her 
mental  or  business  capacity. 

8.  Same— Physical  Condition. 

Evidence  of  complaints  by  testatrix  of  fall- 
ing eyesight  and  other  bodily  ailments,  made 
as  long  as  three  years  before  tbe  will  was  exe- 
cnted,  was  not  too  remote,  bat  was  admissible  to 
show  her  physical  condition  and  ber  dependence 
on  others. 

[Ed.  Note. — For  cases  In  point,  see  vol.  49, 
Cent  Dig.  Wills,  §S  382,  414-416-1 

■d.  Same— Motive  oe  Pebson  Exebcisino  Un- 
due Influence. 
Bvidmce  of  the  feelings  of  tbe  person  al- 
leged to  have  made  the  false  representations 
toward  the  contestant,  and  other  facts  and  cir- 
fiim"*ff*"*ff  tending  to  show  a  motive  indudng 


a  desire  for  ft  new  irin.  was  relevant  on  the 
Issue  of  fraud  and  undue  iofluence. 

[Ed.  Note. — For  cases  in  poin^  see  voL  49, 
Cent  Dig.  Wills,  SS  406,  4l05 

10.  Same— FoBMEB  Wills. 

Evidence  that  two  former  wills  were  sub- 
stantially the  same,  and  tbat  shortly  before  tbe 
execution  of  the  contested  will  testatrix  had  an 
unabated  Interest  in  two  charitable  institutions, 
for  which  she  had  provided  In  the  two  former 
wills  and  which  she  disregarded  in  the  last  one, 
was  proper. 

[Ed.  Note. — For  cases  la  point;  see  voL  49, 
Cent  Dig.  Wills,  i  407.] 

11.  Saue—Declabations  or  Tebtatoe. 
Whenever  tbe  declarations  of  tbe  testator 

constitute  narratives  of  the  exercise  of  the  un- 
due influence,  or  of  the  effect  of  such  influence 
upon  him,  tb^  are  inadmissible 'for  that  pur- 
pose, whether  made  before  or  after  the  execution 
of  the  will,  but  if  made  at  the  time  of  its  exe- 
cution, they  may  be  admissiUe,  if  they  are  so 
made  as  to  constitute  part  of  the  res  gests; 
and.  If  they  are  of  such  character  that  they  also 
reveal  his  condition  of  mind,  they  may  be  ad- 
missible for  that  purpose,  though  not  of  the  res 
gestte,  but  their  effect  must  be  carefully  limited 
to  the  question  of  bis  condition  of  mind,  and 
tiiey  must  not  be  considered  as  narrations  of 
the  exercise  or  effect  of  the  undue  Influenos. 

12.  Evidenoe— Stateicents  or  Deponent. 
Where  tbe  stenographer  who  took  a  depo* 

sitlon  was  called  to  testify  to  deponent's  state- 
ments, it  was  error  to  refuse  to  allow  her  to 
testify  to  the  questions  In  answer  to  which  the 
statements  of  deponent  were  made. 

18.  Saub— Evidence  ot  Cohvebsatton. 

Where,  In  a  will  contest,  a  witness  testi- 
fied to  a  conversation  between  himself  and 
testatrix,  it  was  error  to  refuse  to  allow  him  to 
give  the  statementa  made  by  him,  and  to  con- 
fine him  to  what  was  siUd  by  testatrix. 

14.  Same— Depositions— Pabol  PBoor— Ee- 

TECr. 

Where  the  declarations  made  by  a  d*> 
ponent  who  was  a  party  to  the  suit  and  was 
ezamioed  by  the  opposite  party,  were  proved  by 
tbe  testimony  of  the  stenographer  who  took  the 
deposition,  which  was  not  itself  Introduced,  the 
statements  of  deponent  did  not  have  the  effect 
of  testimony,  but  merely  of  dselaratioos  against 
interest. 

15.  Wills— CONTEBTB— False  Rbpsebenu- 
tions  to  Testatbiz— Psooe. 

Where,  In  a  will  contest,  It  was  clahnnl 
that  the  execution  of  the  will  and  the  revocation 
of  a  former  one  were  induced  by  false  represen- 
tations that  one  of  contestants,  who  was  the 
general  business  manager  and  trustee  for  testa- 
trix, had  abnsed  the  tmst  reposed  in  him,  evi- 
dence by  contestants  that  a  deed  to  oartaln 
property  from  testatrli  to  contestant  was  made 
absolute  in  form  because  a  person  negotiating 
for  the  purchase  of  the  property  objected  to  a 
deed  from  a  trustee  was  adminible  to  show  the 
good  faith  of  contestant 

16.  Baub— Knowuedoe  oe  Falsitt. 

There  having  been  evldmee  that  the  person 

making  the  alleged  false  representations  had 
told  testatrix  that  a  third  person  had  stated 
tbat  testatrix  could  not  get  tbe  trust  deed  to 
contestant  revoked  without  contestant's  con- 
sent testimony  tiiat  tile  third  person  had  made 
no  such  statement  was  admissible. 

Department  1.  Appeal  from  Superior  Court, 
San  Diego  Coonty;  N.  H.  Conklin,  Judge. 

Proceedings  by  William  H.  Leonard  and 
others  to  probate  the  will  of  Harriet  M. 
Arnold,  deceased,  in  which  Alfred  F.  Roaeu- 
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belm  and  otben  appeared  as  ccmteatanta. 
From  a  Judgment  granting  a  nonsuit  and 
dlemlsdng  the  proceedings  in  opposition  to 
the  probate  of  a  will,  contestants  appeal.  Re- 
Twsed. 

Behearing  denied  Septnnber  29,  190S. 

C  H.  Bippey,  Daney  &  Lewis,  and  Hun- 
■aker  &  Britt,  for  appellants.  Steanu  & 
Sweet  and  W.  J.  Mosaholdg',  for  reBpondents. 

SHAWt  J.  The  contestants  of  the  wlU  of 
Harriet  H.  Arnold,  deceased,  appeal  from  a 
judgment  of  the  court  below  granting  a  non- 
salt  and  dismissing  the  proceedings  In  opposi-- 
tlon  to  the  probate  of  the  will  of  the  deceased 
executed  April  25,  100%  and  pom  the  subse- 
quent orders  admitting  said  will  to  probate 
ftnd  appointing  executors.  The  appellants 
assign  as  errors  the  granting  of  the  motion 
for  nonsuit  and  a  number  of  mllngs  exclud- 
ing and  admitting  evidence. 

We  think  the  Judgment  of  nonsuit  was 
erroneous.  In  determining  whether  or  not, 
In  a  proceeding  to  contest  a  will,  the  evidence 
produced  by  the  contestants  Is  sufficient  to 
require  the  submission  of  the  case  to  the  Jury, 
the  same  rules  apply  as  in  civil  cases.  Every 
favorable  Influence  fairly  deduclble  and  ev- 
ery favorable  presumption  fairly  arising  from 
the  evidence  produced  must  be  considered  as 
f&cts  proved  In  favor  of  the  contestants. 
Where  evidence  Is  fairly  susceptible  of  two 
constructions,  or  If  elth^  of  several  Infer- 
ences may  reasonably  be  made,  the  court 
must  take  the  view  most  favorable  to  the 
contestants.  All  the  evidence  In  favor  of  the 
contestants  must  be  taken  as  true,  and  If  con- 
tradictory evidence  has  been  given  it  must 
be  dUr^arded.  It  there  Is  any  substantial 
evidence  tending  to  prove  in  favor  of  the 
contestanta  all  the  facta  necessary  to  make 
out  their  case,  tliey  are  entitled  to  have  the 
case  go  to  the  jury  for  a  verdict  on  the  mer- 
ItB.  Vermont,  etc.,  Co.  v.  Dedez,  136  Cal. 
579,  ©7  Pac.  1057,  66  L.  R.  A.  728,  87  Am. 
St.  Rep.  143;  Freese  v.  H.  S.  &  L.  Soc.  139 
CaL  392,  73  Pac.  172;  Hanley  v.  California, 
etc.,  Co.,  127  Cal.  237,  59  Pac.  577,  47  L.  R.  A. 
B07;  Ferris  v.  Baker,  127  Cal.  522,  59  Pac. 
937;  Goldstone  v.  Merchants',  etc.,  Co.,  123 
Cal.  625,  56  Pac.  776;  Zilmer  v.  Gerlchten. 
Ill  Cal.  73,  43  Pac.  408;  Pac.  M.  L.  I.  Co.  v. 
FiahCT,  109  Cal.  566,  42  Pac.  154;  O'Connor  v. 
Hooper,  102  CaL  628,  86  Pae  989;  2  Deerlng's 
Dig.  p.  2105. 

The  petition  for  the  probate  of  the  will 
and  for  letters  testamentary  was  filed  by 
Wm.  H.  Leonard,  Charles  W.  Buker,  ani3  C. 
A.  Scott,  who  are  the  persons  named  in  the 
will  as  e3:ecutor8.  The  testatrix  died  child- 
less at  the  age  of  over  80  years,  leaving  sur- 
viving as  her  next  of  kin  her  sisters,  Mrs. 
Buker,  aged  78  years,  Mrs.  Wetterson,  aged 
75  years,  and  Mrs.  Wbeelock,  aged  68  years, 
and  two  children  of  a  deceased  brother, 
namely,  Wm.  H.  Leonard  and  Frank  T. 
Leonard.  Mrs.   Wetterson   has   no  child. 


Mrs.  Bnker  has  but  one  child,  namely,  the 
proponent  Charles  W.  Bnker.  Mrs.  Wbeel- 
ock has  two  children,  Frances  W,  Rosenheim 
and  BojJamljQ  A.  Wbeelock.  Alfred  F. 
Rosenheim  ia  the  husband  of  Frances  W. 
Rosenheim.  The  estate  of  the  deceased  tes- 
tatrix la  oobceded  to  be  worth  at  least  $140,000, 
and  practically  all  of  It  was  derived  by  her 
from  the  estate  of  her  deceased  husband,  Ben- 
jamin R.  Arnold,  who  died  In  1898,  a  resident 
of  Ban  IMego  county.  The  proposed  will 
left  seven-elghttaa  of  the  stock  in  Pratt,  Read 
&  Company,  a  corporation,  which  comprised 
the  principal  part  of  the  estate,  to  William 
H.  Leonard,  as  sole  trustee,  In  trust  for  the 
use  of  the  three  sisters  and  a  nephew,  Frank 
T.  Leonard,  during  their  respective  Uves, 
with  remainder  absolutely  to  certain  named 
relatives.  Under  a  formw  will,  executed  on 
April  7,  1902,  similar  trusts  had  been  de-' 
clared,  but  the  proper^  was  to  be  converted 
into  money  and  Alfred  F.  Rosenheim  named 
as  tmstee  and  as  coexecutw  and  co-trustee 
with  Charles  W.  Bnker.  The  former  will  also 
gave  small  speciQc  bequests  to  Alfred  F. 
Rosenheim  and  a  legacy  of  f 1000  to  Alice  C. 
Westgate  In  trust  for  charitable  uses.  A 
contest  of  the  proposed  will  was  filed  by  Al- 
fred F.  Rosenheim,  Frances  W.  Rosenheim, 
and  Louise  A.  Wbeedock  jointly,  and  Alice  C. 
Westgate  intervened  and  filed  a  separate  con- 
test. The  principal  grounds  of  opposition 
to  the  probate  of  the  v&l  were  that  Its  execu- 
tion was  procured  by  means  of  the  undue  In- 
fluence of  William  H.  Leonard,  exercised 
over  the  testatrix  for  that  purpose,  and  by 
means  of  fraud  practiced  on  her  by  him. 

It  ia  not  necessary  to  state  at  length  the 
various  drcnmstancea  tending  to  prove  the 
undue  Influence  and  fraud  charged.  The 
direct  and  drcumstantlal  evldmce,  together 
with  the  inf erencee  and  preenmpUons  arising 
thertfrom  In  favor  of  the  contestants,  tended 
to  prove  tiiat  the  contestant  Alfred  F.  Bob«i- 
bdm,  after  the  death  of  Mia  Arnold's  hus- 
band, and  until  tiie  visit- to  hw  by  Leonard 
In  Fetmiary,  1908,  bad  been  her  tnuted  busi- 
ness manager,  in  charge  of  her  aflaira,  and 
had  possession  of  and  title  to  nearly  all  her 
property.  In  trust  for  hear  use  and  for  the 
purpose  of  carrying  out  the  provisions  of  her 
last  vrill  after  her  death;  that  he  was  con- 
sulted about  the  making  of  the  will  of  1900. 
and  the  later  will,  dated  April  7,  1902,  above 
mentioned,  which.  In  addition  to  the  pro- 
visions above  atetcd,  also  gave  a  legacy  of 
¥1,000  to  the  Toung  Mm's  Christian  Associ- 
ation; that  her  feelings  toward  Rosenheim 
and  his  wife  were  very  cordial  and  friendly, 
and  she  reimsed  in  him  the  utmost  confidence, 
and  that  be  was  entirely  worthy  of  her  trust 
and  confidence,  and  faithful  to  her  Interests 
In  all  bis  dealings  with  her  property  In  bis 
charge;  that  Mr.  Leonard,  during  his  visit  to 
her,  extending  from  February  4,  1903,  to  ear- 
ly in  May  of  that  year,  upon  discovering  the 
existence  of  the  trusts  committed  to  Rosen- 
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li^  and'  flie  will  of  1002,  Immedlatdr  be>  ' 
gan  to  instUI  Into  ber  mind  soqtlclona  of  the 
sood  faitta  and  trastworthlneaa  of  Bosmheiin, 
and  false  Imprenlons  aa  to  the  legal  effect 
of  ttie  several  Instmmeiits  crratlng  the  trusts 
inxdec  which  Bosenhehn  held  ttie  property, 
finally  canslns  her  to  bellere  that  Rosenheim 
had  actually  derived  ha  of  all  her  property. 
Oat  she  bad  nothing  left  of  all  the  large 
estate  recelTed  from  the  estate  of  her  de- 
ceased husband,  that  he  was  dlstaonest  and 
bad  decayed  her,  and  was  unworthy  of  her 
trust  or  confidence;  and  that  under  the  Influ- 
ence of  this  onfomided  belief  she  had  eiecnt- 
ed  the  will  of  April  24.  1903,  In  which  she 
did  not  mention  Mr.  Rosenheim  at  all,  and  by 
which  she  made  Leonard  an  executor  and 
sole  trustee,  and  practically  substltnted  him 
in  the  position  of  trust  that  by  the  toima 
will  was  to  be  occupied  by  Rosenheim  and 
Bulier,  and  also  omitted  the  charitable  lega- 
cies to  Alice  C.  Westgate  and  the  Young 
Men's  Christian  Association  contained  in  the 
prior  wUl.  There  were  circumstances  from 
which  It  might  have  been  inferred  that  Leon- 
ard bad  by  these  means  obtained  great  con- 
trol over  the  mind  and  actions  of  the  testa- 
trix, and  that  he  was  acting  in  bad  faith  for 
the  purpose  of  procuring  the  new  will  to  be 
made,  in  order  to  supplant  Rosenheim  and 
promote  his  own  advantage.  Some  of  the 
evidence.  It  1b  true,  was  capable  of  a  difTo'- 
ent  construction,  and  there  was  little.  If  any, 
direct  evidence  as  to  the  motives  of  Leonard, 
or  as  to  the  actual  operation  of  the  undue  In- 
fluence. If  a  Jury,  upon  the  evidence  given, 
bad  found  in  favor  of  the  disputed  will,  we 
might  not  be  disposed  to  disturb  the  verdict 
Questions  Involving  motives  and  inferasces 
to  be  deduced  from  drcnmstances  are,  within 
reasonable  bounds,  ezdnslTdy  within  the 
province  of  the  Jury,  or  die  trial  oonrt  when  : 
slttli^  wltbont  a  Jury,  and  nnder  the  rules 
regarding  the  granting  of  a  nonsuit  they  must 
all  be  resolved,  so  far  as  possible,  In  favor  of 
the  contestants.  It  would  not  be  onreasonable 
to  conclude,  upon  all  the  facts  and  evidence 
before  the  ]ury,  that  the  will  in  question  was 
not  the  natural  result  of  the  uncontrolled  will 
of  Mrs.  Arnold,  but  the  direct  result  of  the 
fears  exerted,  false  beliefs  engendered,  and 
sinister  Influence  exercised  over  her  to  that 
end  by  William  H.  Leonard.  Upon  such  a 
case  It  Is  error  to  grant  a  nonsuit 

It  is  asserted  that  Leonard  himself  believed 
that  the  legal  effect  of  the  instruments  creat- 
ing the  trusts  in  Rosenheim  was  as  he  repre- 
sented it  to  be.  Even  If  he  did  believe  this 
to  be  the  true  construction,  it  would  not  nec- 
essarily alter  the  case.  If  he  was  acting  In 
bad  faith  for  the  purpose  of  procuring  the 
execution  of  the  new  will,  the  fact  tlint  he 
actually  believed  to  l)e  true  some  of  tlie  false 
representations  by  which  he  obtained  the  un- 
due influence  required  would  not  make  the 
transaction  an  Innocent  one,  nor  render  a  will 
BO  procured  valid. 


BETORTEB.  (GaL 

Before  ti»e  trial  the  contestants  caused  the 

deposition  of  WUlIam  H.  Leonard  to  be  taken 
In  the  cause  before  >  notary  pabllc  In  San 
Diego,  who  was  also  a  Bten<^rapher  and 
took  down  the  deposition  in  Bh<vthand,  after- 
wards transcribing  It  into  ^pewcltlng.  At 
the  time  of  the  trial  Leonard  was  present, 
and  the  deposition  was  duly  signed,  certified, 
and  on  file.  The  contestants  did  not  call  him 
as  a  witness,  nor  read  the  deposition,  or  any 
part  thereof,  In  evidence.  They  pursued  the 
somewhat  unusual  course  of  producing  the 
notary  as  a  witness  and  causing  her  to  testify 
before  the  jury  to  certain  parts  of  the  testi- 
mony of  Leonard  contained  in  the  deposition, 
refreshing  her  memory  from  her  shorthand 
manuscript  Counsel  for  the  proponents  In- 
sist that  such  evidence  is  Incompetent;  tba.t 
upon  a  proceeding  to  contest  a  will  the  sev- 
eral proponents,  or  one  of  several  legatees  or 
devisees,  are  not  Jointly  inta^ted,  so  as  to 
make  the  declarations  or  admissions  of  one 
competent  evidence  against  the  others;  and 
that  one  named  as  executor,  who  also  po- 
tions for  the  probate  of  the  will,  does  not 
represent  the  legatees  or  devisees  to  the  ex- 
tent that  his  declarations  can  be  proven  to 
show  that  the  will  was  procured  by  undue 
influence  or  fraud,  although  be  Is  also  the 
party  charged  vrlth  the  fraud  and  undue  In- 
fluence, and  to  some  extent  l>eneflted  by  the 
disputed  wlU.  Tbe  question  is  argued  by 
both  parties,  and  counsel  for  contestants  es- 
pecially urge  a  decision  thereon,  because  It 
will  arise  upon  another  trial  of  the  case. 
Tbe  authorities  are  very  conflicting  on  the 
question,  and  many  of  the  decisions  seem  to 
have  been  not  well  considered.  Mr.  Under- 
bill says  that  the  majority  of  the  cases  reject 
such  evidence.  2  UnderhlU  on  'Wills,  S  163. 
There  is  some  doubt  as  to  the  accuracy  of 
this  statement  See  49  Cent  Dig.  cola.  48S- 
490.  It  is  not  necessary  for  us  to  decide  the 
question,  and  we  express  no  opinion  concern- 
ing it  Proponents  did  not  object  to  the  testi- 
mony, and  it  was  allowed  to  go  to  the  jury, 
and  was  considered  by  the  court  In  deciding 
the  motion  for  a  nonsuit.  If  timely  objection 
had  been  made  at  the  trial,  the  contestants, 
upon  a  decision  against  them,  could  have  In- 
troduced In  evidence  the  dep(»ition,  or  such 
parts  thereof  as  they  deemed  material,  or 
could  have  called  Leonard  as  a  witness.  The 
admission  of  the  testimony  made  it  unneces- 
sary for  them  to  do  so.  Under  such  circum- 
stances, upon  an  appeal  from  the  Judgment 
of  nonsuit,  the  proponents  cannot  be  heard 
to  say  that  the  evidence  was  Incompetent 
and  should  not  be  considered  by  this  court 
In  determining  whether  or  not  the  nonsuit 
was  properly  granted.  Wright  v.  Roseberry, 
81  Cal.  01,  22  Pac.  330.  Upon  another  trial, 
if  similar  testimony  Is  not  permitted,  and  the 
contestants  are  unwilling  to  risk  tbelr  case 
upon  the  proposition  that  such  testimony  Is 
admlssdble,  they  may  either  examine  Leonard 
as  a  witness  or  tesort  to  the  dq^tlon  on 
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Oomplahit  Is  made  ttf  the  CKdufon  hj  Um 
eoaxt,  upon  objections  by  tbe  proponoiti,  ot 
eTldttice  ot  A  nnmber  ot  otber  facts  and  dT' 
comitanoea  whlcb  It  to  claimed  wootd  also 
tend  to  prare  tbe  undue  Influence  and  fraud 
allied.  In  many  Instances  these  ctHoplaints 
aie  well  founded,  and  in  view  of  the  proba- 
bility of  another  trial  it  becomes  necesaary 
to  notice  these  exceptionB  and  point  ont  the 
proper  course  to  be  pursued  In  the  farther 
progress  of  the  case.  We  do  not  mean  to  be 
understood  to  declare  with  respect  to  some 
of  these  mlinga  that,  If  taken  alone,  they 
would  be  80  Injurioos  as  to  Justify  a  reversal. 

The  court  should  bare  allowed  the  testl* 
mony  ottered  by  the  contestants  to  show  the 
extent  and  character  of  the  estate  of  Mrs. 
Arnold,  committed  to  the  charge  of  Mr. 
Bosenhdm,  as  agent  and  trustee,  prior  to  the 
making  of  tbe  disputed  will,  together  with 
the  causes  which  led  her  to  give  blm  tbe  pow- 
er of  attorney,  and  the  genonl  nature  and 
character  of  the  business  done  by  him  for  her 
after  her  husband's  death  and  prior  to  the 
reroeatlon  of  the  powor  In  Ai^,  1903,  in- 
cluding her  consultations  with  him  as  late  as 
March,  1908.  The  decision  of  the  qoestloos 
at  Issue  depended  largely  on  tbe  degree  of 
confidence  and  trust  reposed  In  Rosenheim 
by  Mrs.  Arnold  prior  to  the  advent  of  Mr. 
Leonard,  and  upon  the  faithfulness  and  good 
faith  of  Rosenheim  as  steward  of  ber  affairs, 
and  whether  or  not  be  was  deserving  of  her 
confidence  and  trust,  or  was  "crooked."  as 
Leonard  suggested  to  her,  and  also  wbeth^ 
or  not  she  was  accustomed  to  attend  to  her 
business  herself,  or  was  capable  of  it  vrith- 
oot  assistance,  and  on  ber  affection  and  dis- 
position toward  Rosenheim.  This  evidence 
would  have  assisted  in  arriving  at  the  truth 
on  these  subjects,  and,  if  favorable  to  Rosen- 
heim, would  have  been  material  to  the  case 
of  tbe  contestants;  and  after  the  court  per- 
mitted the  proponeuto,  apparently  for  the 
purpose  of  showing  Rosenheim's  bad  faith  In 
receiving  more  than  his  services  were  worth, 
to  Introduce  evidence  tliat  she  had  given  him 
a  large  amount  of  valuable  stodc  as  compen- 
sation tor  bis  services  aforesaid,  tbe  evidence 
of  the  character  and  value  of  flie  projwrty 
and  of  the  services  named  became  proper  to 
rebut  tbe  imputation  of  bad  faith  and  dls- 
honesty  on  his  part  Too  much  detail  need 
not  have  been  allowed,  but  the  court  should 
have  permitted  soffldent  evidence  on  the  sub- 
ject to  put  the  Jury  in  a  position  to  Judge 
fairly  of  the  previously  existing  conditions. 
TlKse  pn^ositlons  emlnace  a  large  number 
of  the  rulings  complained  of. 

Tbe  evidence  that  Rosenheim,  In  the  fall 
of  1902  and  on  previous  occasions.  Informed 
Leonard  of  tbe  state  of  Mrs.  Arnold's  affairs 
and  of  his  doings  as  ber  agent,  should  have  been 
admitted.  It  would  tend  In  some  degree  to 
show  r^nard's  knowledge  of  the  conditions 
existing  when  he  arrived  at  her  residence  in 
1903.  and  enable  the  jury  to  Judge  more 


intelUgeitly  concemtog  his  aetlona  and  mo- 
tives. 

The  nasMU  for  Mrs.  Arnold's  cnetom, 
of  having  Rosenheim  prepare  and  sign,  as  her 

attorney  In  fiact,  the  checks  used,  by  her  to 
pay  ber  cnxrent  bills,  as  stated  by  her  at 
the  time  she  began  tbe  custom,  would 
tend  to  prove  bar  mental  condition  or 
business  capacity  at  Uie  time,  and  proof  of 
sucb  statements  by  her  should  have  been 
allowed.  Bvidenoe  of  ber  cosnplalnts  of  fail- 
ing eyes^bt  and  othw  bodily  aliments  as  far 
back  as  tbe  year  1900  was  not  too  remote, 
and  should  bave  been  admitted  to  show  ber 
phyirical  condition  and  dependence  on  othen, 
Donnelly  v.  Rees.  141  GaL  03.  74  Fac.  433. 

Tbe  feelings  of  Leonard  toward  Rosen* 
helm  and  the  testatrix,  and  oflier  facts  and 
circumstances  tending  to  show  a  motive  In- 
ducing him  to  desire  the  execution  of  tbe 
new  will,  or  that  he  was  acting  in  bad  faith 
In  creating  suspicion  of  Rosenheim  In  the 
mind  of  the  testatrix,  were  relevant  on  the 
Issue  of  fraud  and  undue  influence,  altliough 
such  motive  and  bad  faith  would  not  of 
themselves  be  sufficient  proof  tbweof.  E»* 
tate  of  BetlB.  lis  Iowa,  111.  84  N.  W.  975; 
Cogbin  V.  Kennedy.  119  Ala.  657.  24  South. 
469;  Mclaughlin  v.  McDevitt,  63  N.  T.  219; 
1  Wlgmore  on  Blv.  S  89&  For  these  reasons 
tbe  court  should  not  have  stricken  ont 
tbe  evidence  that  Leonard  knew  that  Mr. 
Rlppey  bad  been  Mrs.  Arnold's  legal  ad- 
visor at  the  time  be  called  in  another  attor- 
ney, and  should  have  allowed  the  testimony 
showing  bis  refusal  to  answer  the  question 
whether  or  not  after  he  bad  obtained  control 
of  Mrs.  Arnold's  money,  he  bad  appropriated 
9400  of  it  to  bis  own  use  by  ber  direction, 
and  bis  statements  In  regard  to  the  monthly 
allowance  made  to  blm  by  the  testatrix,  Ms 
iasulngs  of  checks  upon  ber  accomt  In  favor 
of  his  own  family,  after  he  became  her  attor- 
ns In  fact  bis  activity  in  instituting  pro- 
ceedings against  Rosenheim,  Immediately 
after  the  last  will  was  made,  bis  declara- 
tions to  his  sister-in-law  that  be  would 
break  any  will  of  lbs.  Anfbld  that  did  not 
provide  tac  him,  and  tbe  evldawe  that  In 
1901  Mrs.  Arnold  made  a  gift  to  him  of 
V4,00(^  and  that  at  Rosenheim's  snj^^estion 
she  made  Leonard  a  mmthly  allowance  ctf 
175,  begtamlng  In  HOOl  and  continuing  up  to 
Ai^  1908,  In  cwmectlon  with  the  letter 
written  by  Rosenheim  in  December,  1902, 
InfOTmlng  Leonard  of  tbe  foot  of  bto  afency 
in  tbe  matter.  Tbo  evidence  ot  bis  use  ot 
ber  ftmds  soon  after  the  new  will  was  made 
would  also  tend  to  prove  bis  Influence  over 
ber,  If  made  with  her  knowledge,  and  his 
Intentlcnn  If  she  was  not  Informed  thereof. 

It  was  proper  to  show  that  the  will  of 
1900  was  substantially  Ibe  same  as  that  of 
1902,  and  to  explain  the  changes  made  by 
the  latter.  This  would  tend  to  show  a  more 
permanent  and  fixed  state  of  mind  of  tbe 
testatrix  with  regard  to  bw  general  plan  for 
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tbe  (Hapoflitlon  and  administration  of  ber 
estate  as  declared  bj  tbose  wills,  prior  to 
the  ttKecntioii  of  the  diqrated  will,  and  bring 
out  In  a  strongor  ll^t  13ie  slgnlflciince  of  any 
dumges  thereOom  in  tiie  wlU  of  1903  In 
(xmtroTeray,  and  to  raise  a  greater  probabili- 
ty ttiat  the  latter  was  the  product  of  fraud 
and  undue  influence.  For  the  same  purpose 
the  contestants  should  have  been  permitted 
to  show  that  shortly  before  tbB  ttme  of  mak< 
Ing  the  last  wiU  the  testatrix  was  still  as 
nnich  Interested  and  as  favorably  disposed 
as  fwmerly  toward  the  chUdrra's  home 
carried  on  1^  Hrs.  Westgate,  and  toward  the 
Toung  Hen's  Christian  Association.  Both 
of  these  Institutions  were  given  lega<dee  by 
the  will  of  i!B02,  and  neither  was  mentioned 
In  the  will  In  dlqrat& 

It  Is  claimed  by  the  proponent  that  the 
declarations  and  acts  of  the  testatrix,  not 
constltnttng  a  part  of  the  res  gette  and  not 
made  at  tbe  very  time  of  the  execution  of 
the  will  in  dlBpnte,  are  not  admlaslble  to 
prove  tbe  exercise  of  the  undue  Infln- 
enc©  or  the  fraud  charged.  This  proi>- 
OBltloa  may  be  conceded  to  be  correct 
There  la,  bbwerer,  a  distinction  betweai 
the  effect  of  such  declarations  and  acts 
to  prove  tbe  undue  Influence  and  fraud 
and  their  effect  to  prove  the  state  of  mind 
of  the  testatrix.  The  distinction  Is  clearly 
stated  In  the  case  of  In  re  Oalklns,  112  OaL 
801,  44  Fac.  677.  The  court  say :  "The  ex- 
ternal factB  constituting  the  exercise  of 
undue  influence  must  be  established  by  other 
evidence  than  the  declarations  of  the  testa- 
tor. His  declarations  are  inoimpetent  to 
show  either  that  the  influence  was  exercised, 
or  that  it  affected  his  acti<HiB,  and  are  inad* 
missible,  except  as  they  may  illustrate  his 
mental  state  and  give  a  picture  of  the  condi* 
tion  of  his  mind  contemporaneous  with  the 
declarations  tibemselves.  Whenever  the  con- 
dition of  the  mind  Is  a  fact  which  it  is  desir- 
able to  prove,  it  may  be  established  by  such 
evldokce  as  is  competent  for  that  purpose^ 
The  mental  condition  of  the  individual  is 
made  manifest  to  others  by  his  statements, 
declarations,  conversatlona,  as  well  aa  by 
his  conduct,  and,  when  the  state  of  a  testa- 
tor's mind  at  the  time  of  executing  the  will 
Is  the  fact  to  be  shown,  his  eontemporaneooB 
declarations  or  statements  furnish  the  most 
satisfactory  evidence  of  that  fact"  The 
question  Is  also  carefully  considered  by  Mr. 
Wl^ore  in  his  work  on  Bvldence  (volume  1, 
I  230;  volume  8,  i  1788).  Whenever  the  dec- 
larations of  tbe  testator  constitute  narratives 
of  the  exercise  of  the  undue  Influence  or  of 
the  effect  of  such  inflnence  upon  him.  they  are 
Inadmissible  for  that  purpose^  whether  made 
hefwe  or  titter  the  execution  of  the  will 
If  made  at  the  time  of  Its  orecntlon,  they 
may  be  admissible,  If  tbey  are  so  made  as 
to  constitute  a  part  of  the  gestse ;  but,  If 
not,  although  made  at  the  time,  they  are  no 
more  competent  than  if  made .  subsequently. 
If  they  are  of  such  character  that  thoy  also 
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reveal  his  amdlthm  of  mind,  thegr  may  be 
admissible  for  that  pnrpoBs^  tSmngb  not  <tf 
tiie  res  gestae ;  but  their  effiect  must  be  care- 
fully limited  to  the  question  ot  his  omdltlon 
of  mind,  and  they  must  not  be  considered  as 
narrations  of  the  exercise  or  effect  of  tbe 
undue  influence.  In  re  McDevltt,  96  Cal. 
26,  SO  Paa  101;  Dstate  of  Donovan,  140  Cat 
896.  78  Fac.  lOSl;  Estate  of  James,  124 CaL 
663,  57  Fac  678^  1008;  Bstate  Of  Gregory. 
1S3  Cal.  137,  66  Fac:  315 ;  Haines  v.  Hayden, 
06  Mich.  847,  64  N.  W.  Oil.  86  Am.  St  Rep. 
666;  Coghlll  v.  Kennedy,  110  Ala.  664,  24 
South.  458;  Tyler  v.  Gardiner,  85  N.  Y. 
S76. 

Minnie  Schaffnett,  the  stenographer  who 
testifled  to  portions  of  the  examination  of 
Leonard  at  tbe  time  he  gave  his  deposition 
before  referred  to,  was  not  allowed  to  testify 
to  the  questions  put  to  Leonard  by  the  attor- 
ney who  conducted  the  examination,  but 
was  required  to  conflne  her  testimony  to  the 
answers  made  by  Leonard.  CL  H.  Rlppe^ 
also  testifled  as  a  witness  concerning  tiie 
cMiversatidns  between  himself  and  Mrs; 
Arnold,  the  testatrix.  He  was  not  allowed 
to  give  the  statemoits  made  by  him  to  Mtsi 
Arnold  in  the  course  of  the  conversatl<»ir 
and  his  testimony  was  confined  to  tbe  replies 
made  by  Mrs.  Arnold.  These  rulings  were 
erroneous.  OccaMtmally  it  may  happn,  in 
a  conversation  or  upon  the  examination  of  a 
witness,  that  a  dedaratlon  by  raw  par^  to 
the  conversatton,  or  tbe  answer  to  a  question 
put  to  a  witness,  may  be  so  complete  in  f^ 
self  that  its  full  meaning  can  be  understood 
without  the  aid  of  tbe  remarks  or  of  the 
question,  as  the  case  may  be,  to  whldi  it  Is 
addressed;  but  t3ila  Is  not  usually  the  casOi 
and  the  question  or  previous  remarks  should 
always  be  admitted  In  evidence,  unless  the 
court  having  knowledge  not  disclosed  to  the 
Jury,  can  see  that  the  answ^  alone  shows 
Its  full  meaning. 

The  declarations  of  Leonard,  made  in  bis 
answers  to  the  questions  put  to  him  In  tak- 
ing tbe  deposition  above  mentioned,  were,  as 
we  have  stated,  not  Introduced  In  the  form 
of  a  deposition,  but  were  proven  by  second- 
ary evidence,  consisting  of  the  testimony  of 
the  stenographer  who  took  them  down  in 
shorthand.  Therefore,  though  they  were 
made  under  oath,  th^  did  not  have  effect 
and  were  not  admitted  as  the  testimony  of 
Leonard,  but  as  his  mere  declarations  or 
admissions  against  his  Interest  Consequent* 
ly  they  were  Incompetent  evidence  of  state- 
ments made  by  Mrs.  Buker  In  regard  to  the 
execution  of  a  trust  deed  by  Mrs.  Arnold 
and  Rosenheim,  or  of  any  independent  facta  in 
his  own  favor,  brought  out  in  bis  cross-exam- 
ination of  Miss  SchafCnett  or  afterward, 
and  not  connected  with  his  declarations  In- 
troduced  pj  tbe  contestants  on  her  examina- 
tion In  chief.  The  objections  of  tbe  contest- 
ants to  the  evidence  of  such  declaraOoiu 
should  have  been  sustained' 
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eTldoiee  that  flie  deed  oS  Ifm  Arnold 
to  Roeanhftim  and  hla  declaratlcm  ot  tnut 
In  her  favor  were  read  over  to  her  at  the 
time  thex.  were  execnted  on  April  14.  1902, 
and  her  statements  at  that  time  as  to  their 
pnrpoee  and  effect,  were  competent  and  rele- 
vant to  show  her  falling  memory  and  weak- 
ness of  Intellect  in  April.  1903,  when  she 
■eemed  to  have  forgotten  them  entirely  and 
appeared  to  be  unable  to  comprehend  them 
when  th^  were  again  read  to  her. 

The  contestants  should  have  been  allowed 
to  prove,  If  they  could,  that  the  deed  to 
Rosenheim  was  made  absolute  In  form  be- 
caoae  of  the  fact  that  a  person  negotiating 
with  Mr.  Scott  for  the  purchase  of  some  of 
the  San  Diego  real  estate  had  expressed  an 
objection  to  accepting  a  deed  execnted  by 
an  attorney  In  fact  This  circumstance  was 
pertinent  to  show  the  good  faith  of  Rosen- 
heim, and  to  r^l  any  Inference  of  an  Im- 
proper motive  on  his  part  with  respect  to 
the  execution  of  the  deed  to  her  absolute 
In  form.  They  should  also  have  been  allow- 
ed to  show  that  Mr.  Rlppey  had  not  told 
Leonard  or  Mrs.  Arnold  that  she  could  not 
set  the  trust  deed  revoked  without  Rosen- 
helm's  consent  Testimony  had  been  given 
to  the  effect  that  Leonard  had  Indirectly  stat- 
ed to  Mrs,  Arnold  that  Bfr.  Rlppey  had  de- 
clared this  to  be  the  law  with  respect  to  the 
deed.  Evidence  to  the  contrary  would  have 
shown  that  Leonard  was  making  false  state- 
ments to  her  concerning  the  effect  of  the 
deed. 

A  number  of  other  rulings  are  complained 
of  npon  which  we  express  no  <^inIon.  Tbey 
may  not  occur  upon  another  trial,  and  the 
evidence  excluded  or  admitted  thereby  was 
not  of  serious  importance. 

The  Judicment  and  orders  appealed  from 
are  xerened.  and  the  cause  remanded  for  a 
nnrtrfaL 

We  concur:  A2Y0BLL0TTI,  J.f  TAN 
DTKB.  X 

li7  CaL  m 

KBNNBDT  v.  LBB.   (S.  T.  2,848.) 

(Snpreme  Court  of  Califmmia.  Aug.  30,  190B.) 

1.  Sales— OoHSTEncrioN—CoNSinmAxioN  or 

iHSTBimnT  AS  A  WhOIiK. 
Where  a  contract  of  sale  la  not  In  form  a 
anilateral  bill  of  sale,  but  an  agreement  execnt- 
ed by  the  two  parties,  and  containiog  covenants 
by  each,  the  meaning  of  the  parties  and  the 
legal  effect  of  the  contract  are  snch  as  are  dia- 
clooed  by  Uie  whole  instrument 

2.  COBFOBATions— Saxes  or  Stock— Gonoi- 
TioNAL  Sale— NoNPEBroBMANCE  OF  Con* 
nmons. 

A  contract  for  the  sale  of  corporate  stock, 
which  redtos  that  the  sdler  sells  to  the  buyer, 
on  the  condition  titat  the  hitter  shall  pay  a 
specified  sum  therefor,  on  the  happening  of  the 
coQditiona  that  the  bayer  shall  obtain  control  of 
the  corporation  and  shall  within  four  years 
realise,  oy  a  sale  of  the  property  or  eamingx 
frma  a  mine  thereon,  a  oesigdated  sum.  is  a 
82  P.— 17 


contract  tat  Oe  eonAtional  sala  frf  Oa  stock 
and  on  the  tellnre  of  the  buyer  to  obtain  oontroi 
of  the  corporation,  or  to  nnllse  tbt  Bom  desig- 
nated within  four  years,  the  contract  will  cease, 
and  the  ownership  of  the  stock  will  remain  in 
the  seller. 

8.  Same— New  AoBEEHCNiv-OonsiDKBATiOK. 

Where  a  contract  for  the  sale  of  corporara 
stock  was  made  on  the  condition  that  the  buyer 
should  obtain  control  of  the  corporation,  and 
realize  from  the  property  or  from  a  mine  there- 
on a  speciSed  sum  within  four  years,  the  execn- 
tion  of  a  new  agreement  before  the  expiration 
of  the  four  years,  whereby  the  buyer  agreed  to 
pay  for  the  stock  whenever  he  secured  the 
specified  snm  from  a  sale  of  tbe  property,  or 
from  the  mine  thereon,  was  supported  by  a  suf- 
ficient conslderatlMi,  as  It  gan  the  In^er  the 
right  to  continue  to  posseis  the  stock,  and  the 
right  to  extend  hU  opportunity  to  make  a  sale 
of  the  proiKrty  or  work  the  mine  thereon. 

4.  CONTBAOTS— OOZISTBUCIIOll  GiVEN  BT  Pa»- 

TIES — ^B^rrBOT. 
The  construction  wUdi  tiie  parties  give  to 

a  ccmtrBCt  prevails^  where  the  lan^age  used 
will  r^asoQaoly  allow  such  construction. 

[Ed.  Note. — For  cases  In.  point  see  vol.  11, 
Cent.  Dig.  Contracts.  758.] 

6.  SaUE  —  CONSIDEBATION  —  PEEStJlIPTION  — 
BtTBDEW  OF  PBOOF. 

Under  the  express  provisions  of  Civ.  Code, 
I  1614,  a  written  contract  is  presumptively  sup- 
ported by  a  oonalderatlon,  and  hence  the  party 
asserting  a  want  of  consideration  has  the  burden 
of  proving  it 

[Bd.  Note. — For  cases  In  point  see  vol.  11, 
Cent  Dig.  OoDtracts.  H  404-407.] 

&  WiTNEssKs— iHPBAomanT— OoiTvzonoH  or 

CBIME— FOBBIOK  JOOOUBNT. 
A  foreign  judgment  properly  aothoitlcated. 
Is  inadmissible  to  impeach  a  witness,  where  It 
does  not  show  a  conviction  of  ibo  wttnsss  of  a 
felony. 

[Bd.  Note. — ^For  eases  In  point  see  voL  60^ 
Cent  Dig.  Witnesses,  U  116iril82.] 

7.  CoNTBAOF— AonoH  OH— Oqhrbuoxioh  BT 
Pabtikb. 

In  an  action  on  a  wrltteo  agreement  evi- 
dence that  defendant  construed  the  agreonsnt 
as  plalntiS  did  was  admlssiUe. 

8.  Sau— CoBFOBAn  SrooK— OonDtnoM  — 
Bursals  Use  or  Stock. 

The  right  of  a  seller  of  corporate  stock, 
under  contract  stipulating  that  the  sale  was 
made  on  conditl<m  that  the  buyer  ^ould  obtain 
control  of  the  corporation,  to  recover  Ota  pur- 
chase pries,  was  unaffected  by  the  manner  In 
which  the  buyer  used  the  stock  or  manipulated 
other  stock  to  obtain  control  of  the  corpora- 
tion, where  the  rights  of  third  persons  were  not 
involved. 

Beatty,  a  J,,  and  Shaw  and  Angellotti.  JJ., 
dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
El  Dorado  County ;  John  Hunt  Judge. 

Action  by  Louise  Q.  Kennedy  against  John 
Lee.  From  a  judgment  for  plalntUE.  defend- 
ant appeals.  Affirmed. 

Rehearing  denied  September  29. 1905. 

Jesee  W.  LUienthal  and  Garret  W.  McEn- 
em^,  for  appellant  Campbell,  Metaon  & 
Campbell,  for  respondent 

McFARLAND,  J.  This  Is  an  action 
brought  by  the  plaintiff.  Mrs.  Louise  Q.  Km- 
nedy,  to  recover  of  defendant  910,000  alleged 
to  be  due  her  upm  two  cert&ln  written  agree- 

Digitized  by  Google 


268 


82  PAGinC  REPORTEB. 


ments.  -  The  rerdlct  And  Judgment  were  for 
the  plaintiff  In  the  trial  court  for  the  amount 
claimed,  and  defendant  appeals  from  the 
judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

On  February  2.  1889,  the  plaintiff  was  the 
owner  of  25.000  shares  of  the  capital  stock 
of  the  corporation  called  the  Big  Canyon  Gold 
Mining  &  Milling  Company,  being  one-fourth 
at  the  oitlre  capital  stock  of  said  corfwra- 
tion.  On  that  day  the  plaintiff  and  def«kdant 
executed  the  first  agreement  here  InvolTed; 
plaintiff  being  the  party  <tf  tbe  first  part  and 
the  defendant  the  party  of  the  second  part  In 
this  Instmment  it  is  stated,  tiiat  plaintiff  is 
the  owner  of  said  stodc,  and  has  "agreed  to 
Bell"  the  same  to  the  defendant;  and  that  de- 
fendant has  "agreed  to  boy"  the  same  from 
plaintiff  *'apon  the  conditions  following: 
that  the  party  of  the  second  part  shall  pay  to 
the  party  of  the  first  part  the  snm  of  $10,000 
in  United  States  gold  coin  therefcur,  upon 
tbe  hai^oilng  of  the  following  condltlfms.** 
73»n  follow  two  main  conditions,  whi<dt  are 
r^eated  in  the  lattor  part  of  tbe  Instrument, 
and  are  hereinafter  anoted.  The  Instmment 
Uien  proceeds  to  state  ttiat  for  tbe  consider- 
ation before  mentioned,  and  $1,  the  party  of 
tlie  first  part  "sells  to  the  party  of  the  second 
part  all  her  right,  title,  and  Interest  In"  the 
said  25,000  shares  of  stock,  upon  condition 
**that  defendant  shall  pay  to  plaintiff  $10, 
000,"  upon  the  happening  of  the  following 
conditions:  "First  That  the  party  of  the 
second  part  shall  obtain  control  of  the  major- 
ity of  the  capital  stock  of  said  corporation, 
either  by  holding  certificates  of  the  shares 
of  the  capital  stock  of  said  corporation  In 
his  own  name,  or  by  holding  proxies  from  the 
owners  of  any  certificates  of  stock  of  said 
corporation,  from  the  owners  thereof,  or  by 
having  the  support  of  any  of  Its  stockholders 
of  said  corporation  In  obtaining  a  control  of 
the  majority  of  the  shares  of  said  corpora- 
tion and  controlling  Its  management  Sec- 
ond. That  the  mining  property  of  said  cor- 
poration shall,  within  four  years  from  the 
date  of  the  execution  of  this  agreement,  real- 
ize, either  by  sale  of  said  property,  or  by  the 
earnings  from  the  mine  upon  said  property 
after  the  payment  of  all  expenses  and  debts 
Incurred  In  the  working  and  development  of 
said  property  and  the  mines  therein,  the  sum 
of  $45,000  In  United  States  gold  coin,  and 
that  said  sum  of  $10,000  shall  be  payable  to 
the  party  of  the  first  part  by  the  party  of  the 
aecond  part  only  upon  the  happening  of  the 
two  conditions  last  mentioned." 

The  certificate  of  the  said  stock  went  Into 
the  possession  of  defendant  at  the  time  of  the 
agreement,  and  he  did  obtain  control  of  a  ma- 
jority of  the  capital  stock.  But  during  the 
four  years  after  the  date  of  the  agreement 
the  said  mining  property  did  not  realize,  eith- 
er by  sale  or  by  its  earnings,  the  said  sum  of 
$45,000 ;  but  It  Is  avored  In  the  complaint 
that  in  January,  189S— before  the  eqilratiaa 


■  of  the  fonr  yeats  mentttmed  In  said  first 
agreement — the  said  iiartles  entered  Into  .a 
second  written  agreement,  by  whidi  the  terms 
and  conditions  of  the  first  contract  concerning 
the  time  of  the  payment  of  said  $10,000  were 
changed,  and  by  which  defendant  agreed 
that  he  would  pay  said  aum  of  money  when- 
ever he  secured  the  $45,000  from  operating 
said  mine,  or  from  the  sale  thereof  or  of  the 
capital  stodE  of  said  corporation,  notwith- 
standing anything  in  the  first  contract  to  the 
contrary  as  to  the  time  he  should  get  said 
$45,000.  This  averment  is  denied  hy  defoid- 
ant ;  bnt  the  erldoice  on  that  issoe,  although 
to  Btnne  extent  conflicting,  was  clearly  suffi- 
cient to  warrant  tbe  Jury  in  finding  that  snch 
written  contract  was  made  aa  alleged.  It 
la  averred  and  admitted  that  aftwwards  de- 
fendant did  sdl  tbe  said  mine  and  receive  as 
the  purchase  price  therefor  $75,00(^  and  that 
at  the  time  of  the  commencement  of  this 
action  he  had  recdved  of  said  purdiaae  moa- 
ey  at  least  more  than  $4S,000.  If  this  eee- 
ond  c<Hitnet  was  a  vaUd  on^  plaintiff  has 
clearly  the  right  to  reoovw  the  $10^000,  and 
the  judgmrat  Is  right 

But  aivellant  conteads  that  thwe  was  no 
conslderatioa  whatever  for  the  second  cmh 
tract,  and  that  therefore  It  was  void.  This 
contention  rests  upon  the  propositions  that  by 
the  first  agreement  the  whole  title  to  tbe 
stock  passed  abeolntely  and  nncondltlooally 
from  respondent  to  appellant;  that  there- 
after she  had  no  further  interest  In  It  to 
transfer,  or  which  could  be  the  subject  ot  a 
contract  or  in  relation  to  which  appellant 
could  receive  from  respondent  any  benefit 
which  he  did  not  already  possess ;  that  If  ap- 
pellant during  the  four  years  mentioned  In 
the  first  contract  should,  by  working  tbe 
mine  or  by  selling  it  realize  $45,000,  respond- 
ent would  be  entitled  to  rec^ve  the  $10,000; 
and  If  he  did  not  although  he  might  have 
done  so  the  next  day,  then  respondent  was  to 
get  nothing;  that  In  any  event  appellant 
continued  to  be  the  absolute  owner  of  the 
stock  after  the  expiration  of  the  fonr  years ; 
and  that  therefore,  there  was  no  consider- 
ation for  tbe  second  contract  and  his  promise 
therein  was  wholly  gratuitous.  In  support 
of  this  view,  appellant  asked  the  court  to 
instruct  the  Jury  "that  hy  virtue  of  the  agree- 
ment of  February  2,  1889,  the  defendant  In 
this  case  became  the  absolute  owner  of  all 
the  right  title,  and  Interest  that  the  plain- 
tiff, Louise  O.  Kennedy  had  in  the  25,000 
shares";  and  counsel  for  appellant  say  In 
their  brief  that  "the  said  agreement  as  to 
the  ownership  of  the  shares  constituted  a 
present  sale."  We  do  not  think  that  these 
propositions  can  be  maintained. 

If  the  contention  above  stated  Is  maintain- 
able, It  must  be  upon  the  ground  that  the 
word  "sells,"  used  In  the  first  agreement, 
does  Itself,  by  virtue  of  Its  technical  legal 
significance,  necessarily  operate  to  completely 
and  abeolntely  transfer  the  whole  legal  title 
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to  the  property,  and  that  this  Inevitable  re- 
sult Is  beyond  the  reach  of  any  modification 
by  any  other  language  of  the  instrnment ;  but 
the  ^ect  of  an  Instrument  Is  not  always  de- 
t^mloed  by  any  one  of  ite  words  or  phrases. 
The  document  In  question  here  is  not,  in  form, 
a  unilateral  conveyance,  or  assignment,  or 
bill  of  sala  It  is — as  designated  on  its  face — 
an  "agreement"  executed  by  two  parties,  and 
containing  covenants  by  each ;  and  In  such 
caw  the  meaning  of  the  parties  and  the  legal 
eflfect  of  the  Instrument  are  such  as  are  dis- 
closed by  the  whole  Instrument  Perkins  v. 
Mettler,  126  CaL  105,  68  Pae.  384 ;  Rodgers 
V.  Bacbman.  109  CaL  552,  42  Pac.  448.  This 
rule  of  construction  is  well  Illustrated  in 
Herryford  v.  Davis,  102  U.  S.  235,  26  L.  Ed. 
IGO.  In  that  case  the  question  was  whether, 
by  the  written  instroment  there  involved, 
certain  railroad  cars  were  merely  leased 
to  a  railroad  company,  or  whether  the  title 
to  tbe  cars  passed  to  the  latter ;  and  it  was 
held  that,  considering  the  whole  instrument, 
the  tttle  passed,  the  court  saying :  "Altbot^ 
the  Instrument  Industriously  and  r^atedly 
Bpoke  of  loaning  Hie  can  for  hire,  for  four 
DMnitlu^  and  dGlivering  tbem  for  me  for  hire, 
it  te  manifest  that  no  moe  bailmoit  for  hire 
was  Intended."  And  In  answer  to  the  quea- 
tltm  what  tbe  true  oonstmctlon  of  tbe  con- 
tract Is  tbe  court  said :  "Tbe  answer  to  tiie 
qneetitm  Is  not  to  be  ftnrad  In  any  name  which 
tiie  iwrttes  may  give  to  the  Instrument,  and 
not  akme  In  any  particular  provlslm  It  con- 
tains dlsewmected  from  all  others,  but  in 
the  ruling  IntentlMi  of  the  parties,  gathered 
fft>m  all  tbe  language  th^  have  used.  It 
Is  the  1^1  effect  of  the  whole  which  Is  to  be 
Bot^ht  tor.  The  f<»in  of  tbe  Inetrumoit  ia  of 
little  account**  And  so  In  the  case  at  bar 
tbe  answer  to  the  question  whether  by  the  In* 
stmment  here  Involved  there  was  an  absolute 
or  only  a  conditional  sale  the  Intention  of  the 
parties  "must  t>e  gathered  £nmi  all  the  lan- 
guage they  have  used." 

In  Benj.  Sales  (7th  Ed.)  par.  320,  the  third 
rule  for  determining  whether  or  not  a  sale 
is  only  conditional  is  stated  as  follows : 
"Where  the  buyer  is  bound  by  the  contract 
to  do  anything  as  a  condition  either  precedent 
or  concurrent  on  which  the  passing  of  tbe 
property  depends,  the  property  will  not  pass 
until  tbe  condition  is  fnlfilled,  even  though 
the  goods  may  have  been  actually  delivered 
into  the  possession  of  the  buyer."  In  the 
case  at  bar  the  buyer  was  certainly  to  do 
something  before  the  title  would  pass.  The 
languflge  Is  that  the  party  of  the  first  part 
"sells"  to  the  appellant  "upon  condition  that 
the  party  of  the  first  part  shall  pay,"  etc. 
Tlie  sale  was  therefore  upon  condition,  elenr- 
]y  u  conditional,  and  not  an  absolute,  sale; 
and  the  title  did  not  pass,  and  was  not  to 
Iirisjf.  until  the  fulfillment  of  the  conditions. 
And  what  were  the  conditions?  Considering 
ihc  contract  as  a  whole,  we  think  that  the 
Intentions  of  the  parties  as  expressed  thae- 


In,  were  that  the  appellant  was  to  have  pos- 
session of  the  stock  to  assist  htm  In  getting 
control  of  tbe  corporation  and  the  mine ;  that, 
if  he  should  succeed  in  doing  so,  then  within 
four  years  he  should  realize  out  of  the  prop- 
erty by  mining  or  by  selling  It  $45,000,  If  he 
could  accomplish  that  result,  and  pay  to  re- 
spondent $10,000,  in  which  event  the  title  to 
the  stock  would  pass  to  him ;  and  that,  if 
he  should  fail  to  accomplish  these  results,  or 
either  of  tbem,  within  the  four  years,  then 
the  contract  would  end,  and  the  ownership 
of  the  stock  would  be  where  it  was  before  tbe 
contract  was  made.  It  was  based  on  the 
probability  of  these  results  being  accomiH 
llshed.  The  contract  was  executory  and  con- 
ditional, and  the  general  rule  as  to  such  a 
contract  Is  that  the  parties  have  the  right  to 
change  It  at  any  time  during  its  life.  But 
at  all  events  In  the  case  at  bar  there  was 
clearly  a  consideration  for  the  second  con- 
tract In  tbe  fact  that  by  It  appellant  was 
given  tbe  right  to  continue  to  possess  and  con- 
trol the  stock,  and  to  extend  his  opportunity 
to  make  a  profitable  sale  of  the  property,  or 
to  succeed  in  profitably  working  the  mine. 
Moreover,  this  was  the  construction  which 
the  parties  themselves  evidently  put  on  the 
first  contract,  for,  in  addition  to  the  fact  of  the 
making  of  the  second  one,  tbe  preponderance 
of  evidence  shows  that  after  the  second  con- 
tract appellant  continued  to  recognize  the  in- 
terests of  respondent  in  the  stock ;  and  the 
construction  which  the  parties  give  to  a  con- 
tract prevails  where  the  language  used  will 
reasonably  allow  such  construction.  Keith 
V.  Electrical  En.  Co.,  136  Cal.  181,  68  Pac. 
698.  Again,  a  consideration  is  presumed  from 
the  fact  that  a  contract  Is  In  form  a  "written 
instrument**  (Civ.  Code.  S  1614) ;  and,  while 
such  presumption  is  often  easily  overcome, 
still  the  burden  of  doing  so  in  the  case  at  bar 
was  on  appellant,  and  we  do  not  think  that 
he  has  shown  a  want  of  consideration. 

If  the  foregoing  views  are  right — that  Is, 
if  our  construction  as  above  stated  of  the 
first  contract  Is  correct — then  the  numerous 
exceptions  of  appellant  to  rulings  of  the  court 
in  the  matters  of  Instructing  the  jury,  pass- 
ing upon  admissibility  of  evidence,  etc.,  are 
easily  disposed  of.  The  cour:  fully  instruct- 
ed the  Jury  that  plaintiff  could  not  recover 
unless  tbe  second  contract  was  In  writing, 
and  no  error  was  committed  In  Instructing 
or  refusing  to  instruct  on  that  subject 

There  was  no  error  In  refusing  to  admit 
In  evidence  a  record  of  a  certain  judgment 
rendered  in  a  court  of  the  state  of  New  York, 
which  was  oBFered  by  appellant  for  the  pur- 
pose of  Impeaching  respondent's  witness  J.  P. 
Kennedy.  Conceding,  for  the  purposes  of 
this  case,  that  the  judgment  was  properly  au- 
thenticated. It  was  Inadmissible  because  it 
did  not  show  a  conviction  of  a  felony. 

The  other  objections  were  mainly  to  ques- 
tions asked  by  respondent  of  witnesses  bear- 
ing upon  the  Issue  of  the  execution  of  tbe 
second  contract.;  and  we  think  that  the  qnea- 
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tlons  objected  to  were  pertinent  to  that  Issoe, 
and  tberefcn«  admissible.  It  was  propw  for 
respondoit  to  show  tbe  condnct  of  appellant, 
botb  before  and  afto?  tbe  second  contract^ 
as  evidence  tbat  be  understood  tbat  respond- 
&it  bad  an  Interest  In  tbe  stodc  nnder  the 
flrst  contract;  vblcb  be  could  secure  by  tbe 
seocmd  contract,  and  tba^  after  tbe  date  of 
the  all^;ed  second  contract,  be  recognized  ber 
rights.  All  tills  tended  to  ^w  that  he  con- 
strued tbe  flrst  contract  as  respondent  did,  and 
increased  tbe  i^bablllty  tbat  be  executed  tbe 
second  cuitract  Neither  are  req>ondent*8 
rights  in  the  premises  lessened  or  affected 
hy  tbe  manner  In  which  appellant  used  her 
stock,  or  manipulated  other  stock,  In  otObx 
to  get  control  of  tbe  corporation.  Sbe  gare 
bim  possession  of  ha  stock  tm  the  Intended 
purpose  and  there  are  no  r^hts  of  third 
parties  involTed.  Thwe  are  no  other  points 
calling  for  spedal  notice. 

The  Judgment  and  ordw  appealed  from  are 
affirmed. 

We  concur:  LORIOAN,  3.;  HENBHAW, 
J.;  VAN  DYKE,  3. 

We  dissent:  BmATTY,  a  J.;  SBAW,  J.; 
ANGELLOTTI,  J. 


1  cri.  Am.  m 

BtTTLBR  T.  DELAFIBLD  et  al. 

^!onrt  of  Appeal,  Third  District,  Oslifonda. 
July  25.  1005.) 

1.  PLEADmO— AHSWn  —  INCONBISTEITT  D»- 
FBNBES. 

Tba  anrnrer  In  an  action  on  ocmtnct  may 
deny  tbe  making  of  It  as  alleged,  and  in  aqpaiate 

defenses  admit  its  execution. 

[Ed.  Note. — For  cases  in  point,  see  toL  8& 
Gent  Di^.  Pleading;,  8  189.] 

2.  Pabtnebshif — ^Action  Aoahtbt  PABmsBa 
— Designation  as  "Defendants.** 

Where  tbe  complaint  in  its  caption  desig- 
nates the  parties  defendant  by  their  individual 
names,  describing  them  also  as  copartners  under 
the  firm  name  griven,  and  in  its  body  alleges 
they  are  copartners,  hut  thereafter  refers  to 
thfim  as  defendants,  and  the  answer  parsuee  tbe 
sanae  course,  the  word  "defendants"  will  be 
onderstood  to  refer  to  the  parties  defendant  In 
their  alleged  relation  to  each  other. 
8.  Appeai. — 'Habhlbss  Errob — Deuhrreb. 

The  improper  oremiling  of  demurrers  to 
the  answer  for  uncertainty  and  amb^ity,  not 
having  prejudiced  any  substantial  right  of  plain- 
tiff, is  not  ground  for  reversal  of  the  Judgment 
for  defendants. 

4.  Same— CoNFiJOT  IN  Firdihgb— Habhlsbb 

Ebbob. 

There  being  no  conflict  in  the  findings  as  to 
the  counterclaim  on  which  defendants  were 
given  judgment,  it  is  not  ground  tor  reversal 
tbat  there  was  conflict  in  findings,  by  reason  of 
the  court  finding  certain  paragraphs  of  the  com- 
plaint untrue  and  certain  paragraphs  of  tbe 
separate  defenses  to  be  true;  the  plaintiff  hav- 
ing offered  no  evidence,  so  that  it  was  the  court's 
duty  to  find  against  him,  and  findings  as  to  the 
defenses  interposed  as  a  bar  being  unnecessary 
after  plainUS'a  failnrs  to  offer  proof  of  bis  alle- 
gationn 


6.  Counteeclahi  —  Claiic  nf  Pabtnebshtp 

Capaoitt. 

Defendants,  sued  as  partners,  are  property 
allowed  their  oonntercUm,  a  Judgment  against 
^ainUff  in  an  action  on  a  cause  of  action  accru- 
ing to  them  In  their  partnership  capacity,  though 
in  that  action  the  IndlTldnaf  monbexs  of  the 
firm  were  plaintiffii. 

a  JUDQHEN-IV-PaTMBKT— BUUMGH-  ow  Fboov 
— Haahless  Ebbob. 

In  a  suit  on  a  judgment,  there  being  no  evi- 
dence  to  rebut  tbe  presumption  of  nonpayment, 
so  tiiat  proof  of  nonpayment  Is  unnecessary, 
admission  of  improper  erldenee  to  prove  nonpay- 
ment is  harmless* 

Appeal  from  Superior  Oour^  I^eano  Ooun- 
t7 ;  H.  Z.  Austin,  Judge. 

Action  by  A.  B.  Butler  against  Bldiard 
Delafield  and  others,  copartners  doing  busl- 
riess  under  the  firm  name  and  style  of  Dels- 
field,  McOovem  &  Go.  From  an  adverse 
judgment,  plaintiff  appeals.  Affirmed. 

Rehearing  denied  August  22, 

Stanton  L.  Carter,  for  appellant  Garter  tt 
Pomeroy  and  H.  K.  Harris,  f<Mr  resfpondents. 

CHIPMAN,  J.  Appeal  from  a  judgment  of 
tbe  superior  court  of  Fresno  county  in  favw 
of  defendants,  and  ^m  an  order  denying 
plalntifTs  motion  for  a  new  trial. 

Tbe  complaint  demands  damages  for  tbe 
breach  of  a  contract  to  take  80  car  loads  of 
dried  prunes  and  advance  thereon  75  per 
cent,  of  their  market  value,  and  to  sell  tbe 
same  for  a  commission  of  2%  per  cent.,  and 
account  for  tbe  proceeds  received  from  tbe 
sale  of  the  prunes,  less  advances,  expenses,  and 
commissions.  It  Is  all^^  tbat  plaintUC 
shipped  the  SO  car  loads  of  dried  prunes  to 
defendants,  and  tbat  defendants  received 
and  made  the  agreed  advances  on  15  car 
loads,  but  refused  to  receive  or  sell  or  make 
advances  on  tbe  remaining  15  car  loads,  but 
left  than  uncared  for,  wberrfjy  they  de- 
teriorated in  value,  and  plaintiff  was  com- 
pelled to  employ  other  persons  to  sell  tbe 
same,  to  bis  damage  in  tbe  sum  of  ¥5,600. 

In  their  supplemental  and  amended  an- 
swer defendants  deny  making  any  agreement 
"that  tbey  would  take  and  receive,  or  take  or 
receive,  30  car  loads  of  dried  prunes  on  com- 
mission, or  advance  to  tbe  plalntiCT  75  per 
cent  of  the  market  value  thereof,  or  care  for 
or  sell  said  prunes  at  the  best  or  any  market 
prices  obtainable  therefor,  •  •  •  less 
any  actual  expenses,  •  ♦  •  and  the  ad- 
rancea  made  to  plalntiflf  on  account  thereof, 
and  a  commission  of  2%  per  cent  of  tbe 
amount  received  tiberefor,  and  deny  tbat  said 
2%  per  cent  was  to  be  retained  by  said  de- 
fendants as  full  or  any  compensation  for  tbe 
services  of  said  defendants  In  caring  for  and 
selling  said  prunes";  deny  tbat  plaintiff 
shipped  to  defendants  "the  30  car  loads  of 
dried  prunes  in  accordance  with  the  contract 
set  forth  In  said  complaint,"  and  that  "as  to 
the  other  15  car  loads  of  said  prunes"  deny 
that  defendants  refused  to  honor  or  accept 
01  pay  plaintliTB  drafts  for  advances  of  **75 
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per  cent,  of  the  market  Talne  thereof,**  or 
that  defendants  refiued  "to  receive  or  take, 
or  acc^t  or  care  for  or  sell  the  same,  or  per- 
mitted or  allowed  said  16  car  loads  of  pronea" 
to  remain  tinea  red  for  until  they  were  dama- 
ged, or  that  plaintiff  suffered  damage  th^eby. 
For  a  second  defense,  and  In  bar  of  the  ac- 
tion, the  answer  alleges  that  defendants 
fined  plaintiff  In  New  York  for  (1,351.81, 
being  the  balance  alleged  to  be  due  them 
for  moneys  advanced  and  paid  for  services 
performed  by  them  for  plaintiff,  "under  and 
In  pursuance  of  the  contract  set  forth  In  the 
complaint  In  this  action,"  and  that  in  the 
New  York  action  plaintiff  set  up  as  a  counter- 
claim "the  same  cause  of  action"  against  the 
defendants  herein  "as  Is  alleged  against 
them  in  the  complaint  In  the  present  action," 
and  that  Judgment  was  rendered  In  the  New 
Tork  action  In  favor  of  defendants  herein 
(plalntUTs  therein). and  that  said  Judgment 
has  become  finaL  For  a  "third  defense" 
the  answer  seta  up  as  a  counterclaim  the 
Judgment  in  the  New  York  action,  and  al- 
leges that  "no  part  thereof  has  be«n  paid." 
The  pleadliw  are  verified. 

The  preset  plaintiff  demurred  generally 
to  the  answer,  and  to  certain  portions  thereof 
he  demurred  on  the  further  grounds  of  am- 
biguity and  uncertainty.  The  demurrer  was 
orerruled,  and  the  cause  was  tried  by  the 
court  without  a  Jury.  Plaintiff  oCfwed  no 
evidence  in  support  of  his  complaint,  where- 
upon defendants  introduced  in  evidence  an 
authenticated  copy  of  the  Judgment  roll  and 
the  Judgment  rendered  in  their  favw  in  the 
New  York  action,  and  the  deposition  of  the 
defendant  HcGovem  as  to  the  nonpayment 
of  the  New  York  Judgment  The  court  gave 
Judgment  In  faror  of  the  present  defendants 
for  tt»  amount  of  the  New  York  Judgment 
set  up  In  the  counterclaim.  To  the  New 
Ywk  Judgment,  of  to  its  validity,  no  objection 
was  made  when  Introduced,  and  no  attack  Is 
made  upon  it  In  plalntUTs  brief.  Objection 
to  McGoTem'B  deposition  was  made,  as  will 
be  ha«after  noticed. 

In  Its  findings  the  court  foond  the  true 
name  of  John  Doe  Carey  to  be  Frederick  F., 
and  tliat  defendants  "are^  and  at  all  and 
singular  tiie  tlmea  mentttmied  in  the  pleadings 
herein  have  been,  copartners,  doing  business 
under  the  firm  name  and  style  of  Delafield, 
HcOovern  &  Cc,"  aa  alleged  In  the  com- 
plaint and  the  answer ;  that  "all  and  singular 
the  allegations  eontatned  In  paragr^b  2 
and  8  of  the  plalnttfCs  complaint  are,  and 
each  of  them  la,  tmtrae";  "that  all  and 
singular  the  allegations  contained  In  para- 
graphs 4,  ^  6,  7,  8,  and  0  of  the  defendants' 
Biq^lanental  and  amended  answer  are,  and 
each  of  them  la.  true."  Aa  contusions  of 
law  the  court  found  flut  defendants  were 
entitled  to  Judgment  for  the  sum  of  $2,100.40. 
and  costs,  and  that  Judgment  be  entered  ac- 
cordingly. 

1.  It  Is  claimed  flut  the  dcnanrrer  shoiild 
have  been  sustained,  because  the  answer 
was  amblgnoua  and  uncertain,  aa  It  did  not 


deny  all  of  the  specific  aTmnenta  of  the 
verified  complaint,  but  was  only  a  denial 
of  their  literal  truth.  In  some  particulars 
this  Is  true,  but  In  others  the  denials  were 
sufficiently  specific.  It  was  permissible  to 
deny  the  making  of  the  contract  as  alleged, 
and  in  the  separate  defenses  admit  its  execu- 
tion ;  for  inconsistent  defenses  may  be  made, 
even  where  the  pleadings  are  verified.  Banta 
V.  Siller,  121  Cal.  414,  63  Pac.  9S5.  There 
Is  no  ambiguity  In  respect  of  the  parties  de- 
fendant The  complaint,  in  Its  caption,  dee- 
ignatea  them  by  their  Individual  namea,  de- 
scribing them  also  as  copartners  nnder  the 
firm  name  given,  and  the  complaint  contains 
an  allegation  that  these  IndlTldnals  wore  co> 
partners,  but  thereafter  refers  to  them  as  de- 
fendants. The  answer  pursues  the  same 
course.  The  word  "defeodants"  mnat  be  tm- 
derstood  to  refer  to  their  allied  relation 
to  each  ottier.  Hawley  Broa.  Hardware  Co. 
V.  Brownstone,  128  CaL  643,  66  Pac  468, 
cited  by  appellant,  does  not  enataln  their 
contention.  In  that  case  It  was  held  that, 
where  several  defendants  are  sued  by  their 
individual  names,  and  described  as  partnwa, 
they  may  be  referred  to  aa  defendants.  But 
the  court  held  that  In  swdi  case  an  allega- 
tion that  'the  defendant**  bad  not  paid  cer- 
tain notes  sued  on  was  an  Insufflcioit  allega- 
tion of  nonpaymrait  as  to  all  the  defmdants. 
Demurrers  for  uncertainty  and  ambiguity, 
when  improperly  overruled,  do  not  always 
work  a  reversal  of  the  Judgment,  and  will 
not  do  80  when  it  appears  that  the  matters 
complained  of  by  demurrer  have  not  affect- 
ed any  substantial  right  of  the  demurrant 
Gaasen  v.  Bower,  72  Cal.  656,  14  Pac.  206; 
Alexander  v.  Central  L.  &  M.  Co.,  104  Cal. 
632,  88  Pac.  410;  Hawley  Bros.  Hardware 
Co.  V.  Browiutone,  123  CaL  643,  66  Pac.  468 ; 
Stephenson  v.  Deuel,  126  Cal.  656,  68  Pac. 
258;  Williams  v.  Casebeer.  126  Cal.  77,  58 
Pac.  880.  In  Stephenson  v,  Deuel,  the  court 
said :  *The  ruling  upon  demurrer  to  defend- 
ant's amended  answer  on  the  ground  of  un- 
certainty and  ambiguity  cannot  now  avail 
plaintiff.  The  pleadings  are  verified,  and 
defendants*  answer  Is  deemed  controverted. 
Where  there  Is  an  answer  and  trial  on  the 
merits,  the  court  will  not  reverse  the  Judg- 
ment for  ambiguity  and  uncertain^,  unless 
it  clearly  appears  that  demurrant  was  prej- 
udiced by  the  allied  infirmity  in  the  plead- 
ing." In  the  present  case  plaintiff  could  not 
have  been  misled  by  the  denials  in  the  an- 
swer, and  as  to  the  affirmative  defenses 
pleaded,  which  were  independent  of  and  s^ 
arate  from,  and  might  well  be  Inconalstent 
with,  the  denials  of  plaintiff's  conytlaint,  the 
allegations  were  free  from  ambiguity  ot  un- 
certainty. Plaintiff  made  no  attfflupt  by  evi- 
dence either  to  supi>ort  his  complaint  or  tn 
controvert  the  evidence  In  support  of  the  sep- 
arate defenses.  Comsding  more  or  less  am- 
biguity In  the  denials  of  the  anawer,  It  la 
quite  clear  that  plaintiff  was  not  pr«Judloed 
by  the  overmllng  of  hla  demurrw»^  . 
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2.  It  is  also  contended  that  the  findings 
are  conflicting  and  uncertain.  This  conten- 
tion arises  from  the  fact  that  fbe  court  found 
certain  paragraphs  of  tiie  onnplalnt  to  be 
untrue,  and  certain  paragraphs  of  the  sepa- 
rate d^enses  set  forth  in  the  answer  to  be 
true.  Bememberlng  that  the  plaintiff  offered 
no  evidence  In  support  of  his  complaint.  It 
was  the  duty  of  the  court  to  find  against  blm. 
The  second  defense  was  Intetpfned  as  a  bar 
to  plaintiff's  action,  and  no  finding  was  neces- 
sary thereon  after  plalntlfTs  failure  to  offer 
any  proof  of  his  allegatloiu.  Coming  to  the 
findings  on  the  counterclaim,  arising  out  of 
the  New  Torlc  judgment,  there  is  no  claim 
of  any  confilct  Conceding  o»taln  confiict, 
as  dalmed  by  plaintiff,  In  respect  of  other 
findings,  the  findings  sustain  the  Judgment 
as  rendered ;  for  it  rests  on  the  oounterclaim. 
Locking  to  the  findings  In  their  mtlrety,  as 
we  may  do  to  support  the  Judgment,  we  think 
them  Buflkloit 

3.  It  is  also  contended  that  the  findings  are 
cmtrary  to  and  not  sustained  by  the  erl- 
dence,  because  the  court  found  that  the  firm 
of  Delafield,  HcGovem  &  Go.  was  given  Judg- 
ment upon  the  Mew  York  Judgment,  while 
the  Judgment  offered  in  evidence  was  In  an 
action  wherein  the  Individual  members  of 
the  firm  were  plalntlfb.  The  evidence  shows 
that  the  cause  of  action  sued  upon  In  New 
York  accrued  In  the  partnership  capa<dty  of 
the  then  plaintiffs.  They,  as  defendants 
in  the  present  action,  are  sued  In  like  capaci- 
ty, and  judgment  Is  likewise  given.  There 
Is  no  mistaking  the  fact  that  the  defend- 
ants  here  and  the  plaintiffs  In  New  York 
were  the  same. 

4.  Proof  of  nonpayment  of  the  Jodgm^t, 
attesr  the  Judgment  bad  been  du^  proved, 
was  not  necessary.  The  burden  of  proof 
of  payment  was  then  upon  plaintiff.  1 
Jones  on  Evidence,  8S  52,  53,  176;  Melone 
V.  Rufflno,  129  CaL  6H  62  Pac.  93,  TO  Am. 
St.  Rep.  127 :  Stnart  v.  Lord,  188  CaL  672, 
72  Pac.  1-^  The  deposition  of  defmdant 
McGovem  was  taken  at  Seattle  and  was  ad- 
mitted and  read  over  the  objection  of  plain- 
tiff. His  evidence  was  taken  for  the  single 
purpose  of  proving  nonpayment  of  the  New 
York  Judgment  He  testified  that  up  to  the 
time  be  left  New  York.  In  August,  1902  (long 
after  the  present  action  was  brought),  the 
Judgment  pleaded  had  not  been  paid.  Hia 
testimony  was  competent  as  far  as  It  went, 
but,  of  course,  was  insuflJcIent  to  show  non- 
payment at  any  subsequent  date.  His  state- 
ments that  the  Judgment  bad  not  been  paid 
since  he  left  New  York  were  hearsay  and  In- 
admissible. But  nonpayment,  we  have  seen, 
was  presumed,  and  no  evidence  was  offered 
to  rebut  that  presumption.  The  error  In 
admitting  McGovern's  deposition,  It  error, 
wns  harmless. 

The  Judgment  and  order  are  affirmed. 

We  concur:  McLAUOHUN,  J.;  BUCK- 
LES, J. 


REPORTER.  (CaL 

1  CaL  App.  m 
ALBERT  V.  GEIS. 
(Court  of  ^peal.  Third  District  California. 
July  25,  1905.) 

PAffTKBHSHIP^ACCOUNTING. 

The  judgment  for  plaintiff,  fn  a  mit  between 
partners  for  an  accounting,  cannot  be  sustained 
because  of  failure  to  show  a  complete  winding 
up  of  the  firm's  affairs ;  the  finding  merely  being 
that  plaintiff  has  received  from  moneys  due  the 
firm,  in  excess  of  expenditures  made  for  It,  a 
certain  sum,  and  that  defendant  has  received  a 
certain  greater  sum,  and  there  being  no  show- 
ing as  to  outstanding  indebtedness  «  the  firm, 
or  as  to  any  other  claims  or  assets  of  the  firm. 

Appeal  from  Superior  Court;  Glenn  Coun- 
ty; Cbas.  M.  Head,  Judge. 

Action  by  K.  Albery  against  Ben  F.  Gels. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

WnL  M.  Finch,  tor  appellant  Donotaoe  ft 
Freeman,  for  respondent. 

BUCKLES,  J.  These  parties  are  lawyers 
residing  at  the  town  of  Willows,  and  on  Jan- 
uary 1,  1889,  entered  into  a  copartnership  to 
practice  law.  The  said  copartnership  was 
mutually  dissolved  January  1,  1903.  The 
complaint  herein  all^^es  that  the  defendant 
has  collected  sums  of  money  belonging  to  the 
late  firm  which  he  has  not  paid  over.  At 
the  time  of  the  dlssolutltm  there  was  no  ac- 
counting nor  disposition  made  of  the  assets 
of  the  firm,  nor  of  the  debts  due  the  firm;  but 
the  parties  did  mtw  into  an  agre^okt 
whereby  each  should  collect  the  debts  due 
the  firm,  make  statements  thereof^  and  pay 
over  to  the  other  what  might  be  due  him. 
The  complaint  further  alleges  that  the  de< 
fendant  has  collected  about  $3,500,  which  he 
has  not  accounted  for,  and  has  not  paid 
over  to  plaintiff  his  share,  and  then  demands 
an  accounting  and  Judgmoit  for  whatever 
may  be  found  due.  The  defendant  admits, 
alleges,  and  also  demands  an  accounting  and 
Judgment  for  whatever  may  be  found  due 
him  from  plaintiff.  The  Judgment  was  a 
personal  Judgment  in  favor  of  the  plaintiff 
for  $200.^,  and  this  appeal  comes  here  upon 
the  Judgment  roll  alone; 

Findings  were  made,  and  the  only  flnding 
that  there  was  any  kind  of  an  accounting  of 
the  partnership  affairs  is  found  in  finding 
No.  4,  as  follows :  "That  during  the  term  ot 
said  copartnership,  and  since  the  dlssolutlcm 
thereof,  plaintiff  has  received  from  moD^s 
due  said  firm  the  sum  of  $1,308.83,  and  has 
paid  out  on  account  of  expenses  of  said  firm 
the  sum  of  $6.87,  being  $1,352.76  over  and 
above  what  he  has  expoided;  that  during  said 
time  the  defendant  has  received  from  moneys 
due  said  firm  the  sum  of  $2,253.55,  and  paid 
out  on  account  of  expenses  of  said  firm  the 
sum  of  $500,  being  $1,753.55  over  and  above 
what  he  has  expeuded,  and  being  $400.79  In 
excess  of  that  received  by  plaintiff."  As  con- 
clusion of  law  the  court  finds  that  plaintiff 
Is  entitled  to  a  decree,  first,  "for  an  account- 
ing betweoi  plaintiff  and  defendant,  whldi 


Digitized  by  Google 


Cal.)  GRANT  ▼.  JUSTICBTS  COUBT  OP  SBOOND  TP^  TUOLUMNB  COUNTY.  263 


has  now  been  bad  in  the  action."  If  any- 
tblng  la  due  either  party  In  this  action,  it 
must  be  determined  after  a  full  and  com- 
plete accounting  of  the  copartnership  affalrB. 
The  re<dta]B  of  the  finding  do  not  show  that 
any  account  has  been  taken  of  outstanding 
indebtedness  the  firm  might  be  owing  to  any 
other  person,  nor  of  any  claims  the  firm  may 
hare  had  against  any  person,  nor  of  any 
firm  assets,  other  than  those  mentioned  in 
said  finding,  and  no  statement  or  finding 
that  ail  the  assets  had  been  exhausted.  An 
accounting  means  that  there  Is  to  be  a  com- 
plete winding  np  of  the  affairs  of  the  partner- 
ship. 

Upon  the  authority  of  Clark  t.  Hewitt,  186 
Cal.  77,  68  Pae.  303,  the  Judgment  herein 
must  be  reversed;  and  it  is  so  ordered. 

We  cwicur:  CHIPMAN.  P.  J.;  McLAUGH- 
LCf .  J. 

1  Cft!.  App.  sn 

GRANT  et  al.       JUSTICE'S  COUET  OF 
SECOND  TP.,  TUOLUMNB 
COUNTY,  et  al. 
(Court  of  Appeal,  Third  District,  California. 
July  25,  1905.) 

1.  JiTffnCES  OF  THE  PEACE — NOXICE  OF  TETAI- 

A  defendant,  who  has  been  served  with 
sommons  and  who  has  appeared  by  attorney,  is 
■ufficiently  notified  by  the  justice  of  the  time 
and  place  of  trial,  as  required  by  Code  Civ. 
Proc.  S  850,  where  the  notice  is  givea  his  at< 
tomey  as  such  and  the  attorney  notifies  him. 

2.  Wbit  op  Review. 

Even  if  notice  of  trial  served  on  a  defendant 
in  a  justice  suit  is  technically  insufficient,  he, 
having  known  of  the  judgment  within  two  days 
of  its  rendition,  so  that  he  could  have  appeaied, 
is  not  entitled  to  writ  of  review  allowed  by  Code 
Civ.  Proc  i  1068,  when  there  is  no  appeal,  nor 
any  plain,  speedy,  and  adequate  reme^. 

Appeal  from  Superior  Court,  Taolnmne 
County ;  Q.  W.  Nlcol,  Judge. 

Writ  of  review  by  William  Grant  and  an- 
other against  the  justice's  conrt  of  Second 
township,  county  of  Tuolumne,  and  James 
G.  Fallon.  Justice  of  said  court  From  a 
Judgment  dismissing  the  writ  as  to  said 
William  Grant,  he  appeals.  Affirmed. 

John  B.  Carlln  and  O.  K.  Cnshln^  tor  ap- 
pellant J.  C.  Webster,  for  respondents. 

BUCKLES,  J.  This  is  an  appeal  from  the 
Judgment  of  the  superior  court  of  Tuolumne 
county  dismissing  a  writ  of  review  sued  out  In 
said  court  to  review  Uie  Judgment  of  the  Jus- 
tice's court  of  Second  township,  of  said  coun- 
ty. There  Is  no  bill  or  statement,  and  the  ap- 
peal will  be  heard  on  the  judgment  roll  alone. 
The  writ  of  coHorarl  was  Issued,  and  when 
tbe  matter  came  on  to  be  heard  on  the  return 
the  defendant  moved  to  dismiss  the  writ  on 
the  ground  that  tbe  petition  or  record  does 
not  show  facts  sufficient  to  entitle  plaintiff 
to  the  writ  It  was  thereupon  stipulated  In 
open  court  by  the  respective  parties  that  the 
said  motion  to  dismiss  and  the  said  cause  be 
beard  and  submitted  togetber. 


The  court  found,  among  other  things :  •'(2)- 
That  on  or  about  the  27th  day  of  June,  1903^ 
an  action  was  commenced  by  one  IjOuIs  Le* 
pape  against  the  above-named  plalntUCs  and 
one  Cbas.  R  Grant  In  the  said  justice's  court, 
which  said  action  is  entitled  'Louis  Lcpape, 
Plaintifr,  V.  William  Grant,  George  F.  Grant, 
and  Charles  B.  Grant  Defendants,'  •  •  • 
brought  to  recover  the  stun  of  $106  and 
costs,"  for  services  performed,  eta  In  the 
fourth  finding  is  the  following:  "That  on 
the  22d  day  of  July,  1903,  a  legal  summons 
therein  was  duly  served  on  said  defendant 
William  Grant  in  said  county  of  Tuolumne; 
that  thereafter,  oa  July  30.  1003,  Charles  E, 
Grant  one  of  said  defendants,  appeared  in 
court  before  the  said  justice,  and  on  behalf 
of  himself  and  William  Grant  and  George 
F.  Grant  his  brothers  and  codefendants, 
made  a  verbal  answer  denying  generally  and 
specifically  each  and  every  allegation  contain- 
ed in  said  complaint  of  plalntifE;  that  said 
defendant  William  Grant  had  orally  request- 
ed said  Charles  E.  Grant  to  so  appear  and  an- 
swer for  him.  and  the  said  Charles  E.  Grant, 
in  pursuance  of  said  oral  request  and  not 
otherwise,  did  appear  and  enter  said  answer 
as  aforesaid,  but  said  defendant  George  F. 
Grant  had  not  authorized  said  Charles  E. 
Grant  to  appear  for  him,  nor  had  said  George 
F.  Grant  been  served  with  summons  in  said 
action."  In  the  fifth  finding  is  the  following : 
"That  on  October  20.  1903,  the  cause  was 
duly  set  for  trial  by  the  court  for  October 
31,  1903,  at  10  o'clock  a.  m.,  and  notice  of 
the  time  and  place  of  trial  issued  in  due  form 
as  required  by  section  850  of  the  Code  of 
Civil  Procedure,  directed  to  the  defendants 
above  named  and  to  Charles  E.  Grant  their 
attorney,  which  said  notice  of  the  time  set 
for  said  trial  was  duly  served  upon  Charles 
E.  Grant  as  attorney  for  said  defendants, 
and  the  proper  return  of  service  made  there- 
on on  October  20, 1903,"  by  the  constable.  In 
the  sixth  finding  there  is  the  following: 
"That  said  William  Grant  prior  to  the  date 
of  the  trial  of  said  action,  received  informa- 
tion from  Charles  E.  Grant  by  telephone  of 
the  date  fixed  by  said  conrt  for  the  trial  of  said 
action,  and  on  Octobw  27, 1903.  said  William 
Grant  wrote  a  letter  to  said  Justice  of  the 
peace,  and  which  said  letter  was  received  by 
said  justice,"  wherein  he  calls  attention  to 
the  fact  of  the  said  suit  pending,  that  bis 
brother  Charles  bad  been  I^lly  notified  that 
the  case  was  set  for  trial,  and  ttiat  he  and  bis 
brother  George  F.  knew  It  only  by  hearsay, 
calling  the  justice's  attention  to  section  SSO. 
Code  of  Civil  Procedure,  and  declared  fb» 
case  was  set  without  consulting  his  conven- 
ience, and,  as  that  date  was  not  convenient 
to  him.  he  would  stand  oa  his  legal  rights, 
and  Informing  the  Justice,  "I  will  be  In  Tuol- 
umne coun^  next  week,  and  will  then  see 
counsel  and  arrange  for  a  day  of  bearing  that 
will  be  mutually  satisfactory.*'  It  Is  further 
found  by  the  court  "that  no  request  was  made 
by  d^endant  William  Grant  for  a  continu- 
ance of  the  trial  of  said  action  from  Octobw 
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81.  1908,  to  anj  other  date.**  FlDdlng  aer- 
entli:  "TbatOD  the  Slat  day  of  October,  1903, 
attes  receiTlng  said  letter,  said  canse  came 
r^nlarlr  od  for  trial,  J.  0.  Winter,  Bw)^ 
appearing  as  attorney  for  plalntUf,  and 
Charles  E.  Orant,  who  had  made  answer  tor 
the  defradantB,  as  aforesaid,  appeared  and  an- 
nounced that  be  did  not  consider  himself  the 
attorney  tor  the  d^endants,  William  Grant 
or  George  F.  Grant;  that  no  other  appear- 
ance was  made  at  said  trial  for  said  William 
Grant  or  George  F.  Grant,  whose  default  for 
not  appearing  at  the  trial  of  said  cause  was 
entered.  Evidence  was  adduced  on  behalf  of 
the  plaintiff,  and.  upon  the  evidence  ad- 
duced, the  court  rendered  its  Judgment  there- 
in in  favor  of  said  plaintiff,  Louis  Lepape, 
and  against  defendants  William  Grant  and 
George  F.  Grant,  for  the  sum  of  fl06  and 
costs  of  suit,  allowed  at  f6.50.  The  said 
Charles  B.  Grant  testified  and  was  dismissed 
as  a  defendant  In  said  actloa**  The  eighth 
finding  Is  that  the  sold  William  Grant  had 
notice  of  said  judgment,  and  on  the  2d  day  of 
November,  ISGS,  tel^apbed  the  said  Justice 
tiiat  "the  Judgment  against  me  and  my  broth* 
er  George  Is  void,  and  you  and  your  bonds- 
men are  liable  If  same  Is  enforced.  See  El- 
der V.  Justice's  Court,  136  Cal.  364,  68  Pac. 
1022.**  The  Justice  probably  did  see  Elder's 
Case,  but,  if  he  did,  must  have  concluded 
It  had  no  application,  for  he  proceeded  to  en- 
force said  Judgment  by  Issuing  execution, 
notwithstanding  William's  threat  I  have 
quoted  enough  of  the  findings  to  determine 
whether  the  findings  would  warrant  the  Judg- 
ment which  the  court  made.  It  might  be 
well  to  state,  further,  that  the  court  found 
that  the  said  Judgment  rendered  by  said  Jus- 
tice was  an  appealable  Judgment,  and  that 
petther  William  Orant  nor  George  F.  Orant 
had  appealed  from  the  same  nor  any  part 
thereof,  and  that  more  than  30  days  bad 
elapsed  since  the  rendition  and  entry  of  said 
Judgment,  and  before  the  filing  of  the  peti- 
tion for  the  writ  of  review  herein. 

As  conclusions  of  law  the  court  found: 
*^at  the  petitioners  are  entitled  to  a  Judg- 
ment annulling  the  Judgment  entered  by  the 
Justice  of  the  peace  of  the  Second  township 
of  Tuolumne  county  In  favor  of  Louis  Lepape 
and  against  Geo.  F.  Grant,  and  all  subse- 
Quent  proceedings  upon  said  Judgment  as 
against  said  Geo.  F.  Grant ;  that  all  the  pro* 
ceedlngs  had  and  token  In  said  Justice's  court 
In  sold  action  in  favor  of  said  Louis  Lepape 
against  said  William  Grant  are  hereby  af- 
firmed, and  Judgment  accordingly  so  ordered ; 
that  the  facts  are  not  sufficient  to  support 
the  writ  of  certiorari  heretofore  Issued,  as 
to  William  Grant,  and  defendants  are  enti- 
tled to  a  dismissal  of  the  said  writ,  as  to  said 
William  Grant"  The  superior  court  there- 
upon rendered  Its  Judgment  annnlling  the 
judgment  and  subsequent  proceedings  of  the 
Justice  as  to  the  said  George  F.  Grant  and  af- 
firming the  Judgment  of  said  Justice  In  said 
aution  In.  favor  of  said  Louis  Lepape  and 
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against  said  Wflllam  Oran^  and  fllmlMlng 
the  said  writ  ot  review. 

We  think  the  findings  napport  ttw  Jodg* 
ment.  The  only  question  In  the  case  of  any 
Impwtance  is  whether  William  Orant* s 
tice  that  the  case  was  set  tor  trial  In  the 
Justice's  court  was  sufflclait,  and  we  think  It 
was.  While  not  a  resident  of  Tuolumne 
county,  he  was  served  with  a  summcns  In 
that  connly,  directed  his  brother  to  appear 
and  answer  tar  him.  which  his  brother  did, 
his  brother  was  served  as  his  attorney  with 
the  notice  required  under  section  890,  Code  of 
Civil  Procedure,  stating  the  time  and  place 
of  trial  of  the  actl<»,  and  his  said  brother 
notified  him.  If  his  notice  was  technically 
insufilclent  he  did  know  the  trial  was  set  to 
take  place  on  a  certain  day,  and  he  did  know 
within  two  days  after  the  Judgmrat  was  ren- 
dered that  It  bad  been  rendored,  and  he  could 
have  appealed,  and  we  think  that  was  bis 
remedy  for  any  error  he  ccHoplalns  of. 

It  is  suggested  that  no  presumpticm  t>e  In- 
dulged In  in  favor  of  the  Justice's  oonrt 
There  Is  no  occasion  to  indulge  in  any  pre- 
sumptions In  this  case^  for  the  record  of  the 
Justice  Is  before  us  in  one  of  the  findings  of 
the  court  We  think,  under  all  the  <^rcnm- 
stances  of  this  case  and  appearli^  in  the 
court's  findings,  the  notice  the  appellant  had 
of  the  time  set  tor  the  trial  In  the  Justice's 
court  was  sufficient  In  Jones  v.  Justice's 
Court,  07  Cal.  624,  32  Pac.  675,  cited  by  ap- 
pellant, the  defendants  had  no  notice  that  the 
case  pending  In  the  Justice's  court  had  been 
set  tor  trial.  In  Elder  v.  Justice's  Court* 
136  Col  866,  68  Pac.  1022.  relied  on  by  the  ap. 
pellant,  the  party  seeing  the  writ  had  no 
notice,  or.  In  oth^  words,  the  Justice  called 
his  attorney  up  on  the  'phone  and  stated  to 
him  that  the  attorn^  on  the  other  side  de- 
sired to  have  the  case  set  tor  trial  on  May  8» 
1809.  at  10  a.  m.  The  attorney  had  but  Uttle 
recollection  of  the  case,  as  the  answer  had 
been  filed  four  years  before,  but  replied  that 
he  did  not  know  where  the  defendant  was, 
but  It  was  all  right — to  go  ahead.  Neither 
attorney  nor  defendant  appeared  at  the  triaL 
There  was  no  showing,  and  no  return  of  no- 
tice having  been  served.  In  Los  Angeles  v. 
Young,  118  Cal.  296,  60  Pac.  634,  62  Am.  St 
R^.  2Si,  there  was  a  return  made  that  the 
service  was  made  on  the  attorney;  but  the 
attorney  was  permitted  before  the  superior 
court  to  testl^  that  he  did  not  know  who 
signed  the  acknowledgment  of  service,  and. 
In  fact,  he  had  never  received  notice  of  the 
time  set  for  hearing,  and  upon  this  the  lower 
court,  on  a  writ  of  review,  annulled  the  Judg- 
ment of  the  Justice's  court  The  supreme 
court  reversed  this  Judgment  holding  that 
Dunn  could  not  testify  in  a  proceeding  of  this 
kind  to  Impeach  the  service,  and  held  there 
was  evidence  of  notice  having  been  served. 
Just  as  there  was  in  this  case.  So  far  as  we 
have  been  able  to  ascertain,  in  all  these  cases 
where  the  writ  of  review  has  been  held  to 
be  the  remedy,  it  has  been  where  there  wa^ 
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no  powffl*  of  appeal,  or  where  the  time  tor 
^ipeal  had  gone  by  without  fault  of  the  peti- 
tlono'.  In  fact,  looking  at  tiie  statnte,  w« 
find  the  writ  may  Ime  whwe  there  can  be 
no  appeal,  or  when.  In  the  Jndgmmt  of  the 
court  there  la  no  plain,  speedy,  and  adeanate 
remedy.   Section  1068,  Code  Civ.  Pro& 

In  tfala  case  the  Jnatlce  did  not  proceed  to 
try  the  case  without  having  first  set  the  case 
for  trial  and  notified  the  parties,  and  his 
record,  which  was  cratlfled  np  to  the  superior 
conrt,  shows  that  notice  of  the  time  and  place 
of  trial  was  aerred  upon  the  atbffncy  ap- 
pellant, and  It  shows  the  erldenoe  on  which 
the  Justice  acted  In  holding  that  notice  was 
aerred  aa  required  under  section  8BSK  Code 
of  ClTil  Procedure:  Then  la  no  question 
but  William  Grant  could  have  taken  an  ap- 
peal ;  for,  as  has  a^ieared,  he  knew  of  the 
Justice^  judgment  within  two  days  after  It 
was  rendered.  Mo  Utlgant  Ahoold  be  pn^ 
mltted  the  me  of  the  writ  of  review  where 
he  has  the  rli^t  of  appeal  Nor  should  be 
be  allowed  the  writ  where  be  slumbers  on 
his  right  of  appeal  until  the  time  In  which  he 
might  take  such  appeal  has  gone  by. 

The  Judgment  of  the  lower  court  la  afllrmed. 

We  concur:  CHIPMAN,  P.  J.;  Mo- 
LAUOHLIN,  3. 


1  Cal.  App.  SM 

W.  &  P.  NICH0IX8  T.  MAPBS. 

(Court  of  Appeal,  Third  District,  California. 
July  25,  1905.) 

1.  P«OFEBTT — Title. 

Where  being  Indebted  to  plaintilf,  con- 
tracted to  deliver  to  it  ]S6  bead  of  cattle  on  or  be- 
fore a  certain  date,  and  tbereaftn  he  purchased 
cattle  for  plaintiff  with  money  adranoed  by  it  as 
plaintifrs  agent  on  a  salary  of  $C0  per  month, 
and  that  any  profits  made  on  the  resale  of  snob 
cattle  should  be  credited  on  the  balance  due 
plaintiff  on  B.'b  Indebtedness,  and  that  after 
payment  of  sucb  Indebtedness  in  fall,  with  In- 
terest, the  contract  should  terminate,  cattle 
purchased  bj  B.  after  the  date  for  the  delivery 
of  the  186  head,  and  which  were  not  a  part  of 
such  amount,  belonged  to  plaintiff  as  against  the 
creditors  of  B.,  though  h«  held  possession  and 
did  not  disdose  his  agency  at  the  thna  he  pn^ 
chased  the  cattle. 

2.  CoimssioiT— Dahagxs. 

Civ.  Code,  {  2336,  providing  that  the  detri- 
ment caused  by  the  wrongful  conversion  of  per- 
sonal property  is  presumed  to  be,  among  other 
tilings,  a  fair  compensation  for  the  time  and 
money  properly  expended  in  the  pursuit  of  the 
property,  does  not  authorize  the  recovery  of 
attorney's  fees,  either  as  damages  or  as  costs  in 
the  action. 

[Bd.  Note. — "B^r  cases  in  point,  see  vol.  47, 
Cent  £Hr  Trover  and  Conversion,  I  268.] 

8.  Saub— DEPosmone— DnBUBsniKNTfl. 

An  expenditore  for  depositions  forms  no 
part  of  the  damages  as  sadi«  bnt  should  be 
allowed  in  the  cost  bill. 

Anieal  from  Superior  Courts  Laasen  Goun- 
17;  r.  A.  Kelly,  JudgSk 


Action  W.  ft  P.  Nlcholla,  a  corporatkm, 
against  O.  W.  Hapea.  Prom  a  Judgmoit 
in  favfw  of  plaintiff,  defendant  appeals. 
Affirmed. 

Garoutte  ft  Goodwin,  tor  appellant  N.  J. 

Barry,  for  respond^t 

CHIPMAN,  P.  7.  This  is  an  action  to 
recover  the  value  of  certain  six  head  of  cows 
allied  to  have  been  wrongfully  converted 
by  defendant  on  April  26, 1001,  at  the  county 
of  Lassen.  The  cause  was  tried  by  the 
court  without  a  Jury,  and  plaintlfl  had  Judg- 
ment for  the  value  of  the  cattle,  with  biter- 
est  from  the  date  of  conversion,  and  for 
925  "as  compensation  for  the  time  and  money 
expended  by  plaintiff  In  the  pnnult  of  the 
property."  Defendant  appeals  from  the 
Judgment  on  bill  of  exceptions. 

The  court  found  as  facts :  That  plaintiffs 
are  copartners,  doing  boslness  as  bankers. 
In  the  town  of  Dutch  Flat,  Placer  county ; 
that  on  the  date  above  named  **p)alntlff  was 
the  owner  of  and  oidtled  to  the  possession 
of  the  Biz  cows  described  In  the  complaint," 
and  said  defendant  wrongfully  converted 
them  to  his  own  use;  that  plaintiff  has  ex- 
pended $25  in  pursuit  of  said  property. 

1.  Appelant  challenges  the  snftlcl«icy  oT 
the  evidence  to  support  the  finding  that 
plaintiff  was  the  owner  of  the  property,  and 
thus  presents  the  principal  question  In  the 
case.  It  appears  that  the  cattle  in  qnestltHi 
were  In  the  possession  of  one  B.  H.  Hamlin, 
and  were  attached  at  the  salt  of  the  preset 
defendant  against  said  Hamlin,  and  were 
purchased  at  execution  sale  by  said  Mapes, 
who  now  claims  title  through  each  purctiase. 
Plalntier  claims  that  Hamlin  was  acting  as 
Its  agoit  when  he  purchased  the  cattle,  and 
hence  Its  claim  of  ownership.  Hamlin 
testified:  "I  was  working  for  W.  ft  P. 
NlchollH  under  a  written  contract**  Again 
he  testified:  "Whatever  purchase  I  made 
of  those  cattle  was  made  in  accordance  with 
this  contract — supposed  to  be."  We  think 
there  Is  sufficient  evidence  to  show  that  this 
contract  was  in  force  when  the  cattle  were 
purchased  by  Hamlin,  and  the  question  of 
ownovhlp  must  be  determined  from  an 
examination  of  its  terms  and  from  sncb 
surrounding  drcumstances  as  may  properly 
be  considered  in  arriving  at  the  IntmtltHi 
of  the  parties  to  It  It  la  dated  May  16^ 
1000,  and  reads  as  follows : 

"This  agreement  made  this  10th  day  of 
May,  nlneteoi  hundred,  between  W.  ft  P. 
NlcfaoUs,  parties  of  the  first  part  and  BL  H. 
Hamlin,  Jr.,  party  of  the  second  part  Is  aa 
follows:  Whtteas.  the  partlea  of  the  first 
part  have  advanced  to  the  party  of  the 
second  part  divers  sums  of  money  from  time 
to  time  to  purchase  cattle  and  pay  the  exV 
penses  of  keeping  the  same,  and  for  other 
purposes,  and  thereby  the  party  of  the  second 
part  has  become  Indebted  to  the  parties  of 
the  flrat  part  and  by  a  atatenwit  tlila  day 
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made,  the  party  of  the  second  part  shoald 
have  on  hand  186  head  of  cattle:  Now,  for 
the  purpose  of  paying  said  Indebtedness,  the 
party  of  the  second  part  does  hereby  assign, 
sell,  and  transfer  to  the  parties  of  the  first 
part  all  accounts  and  demands  of  every  kind 
which  may  be  due  him  at  this  date,  and  also 
all  live  stock  which  he  may  now  own,  or  may 
have  the  right  to  the  possession  of,  or  may 
have  pledged  for  debt,  or  may  have  contract- 
ed to  buy.  The  party  of  the  second  part 
hereby  agrees  and  promises  to  deliver  to 
the  parties  of  the  first  part  186  head  of  cattle 
on  or  before  January  1st,  1901,  and  the  same, 
when  delivered,  shall  be  the  property  of  the 
parties  of  the  first  part,  and  the  proceeds 
arising  from  the  sale  of  the  same  shall  be 
paid  to  the  parties  of  the  first  part,  and 
credited  to  the  accounts  of  the  party  of  the 
second  part,  and  applied  upon  the  said  in- 
debtedness. And  the  parties  of  the  first 
part  shall  have  the  right  to  collect  all  book 
accounts  now  due  the  said  party  of  the 
second  part,  and  the  same,  when  collected, 
shall  be  applied  upon  said  indebtedness. 
And  for  the  purpose  of  paying  said  indebted- 
ness, the  party  of  the  second  part  agrees  to 
devote  his  undivided  time,  skill,  and  labor 
to  the  buying  and  selling  of  cattle,  and  for 
that  purpose  the  parties  of  the  first  part  will 
advance  to  him  from  time  to  time  such  sums 
as  may  seem  to  th^  reasonable  for  the 
purpose  of  buying  stock  and  paying  expenses 
connected  with  the  keeping  and  selling  of 
the  same. 

"The  parties  of  the  first  part  hereby  em- 
ploy the  party  of  the  second  part  to  act  as 
their  agent  and  employ^,  and  not  otherwise, 
in  the  baying  and  selling  of  cattle,  and  ^ree 
to  pay  to  him  for  said  services  the  sum  of 
fifty  dollars  ($50)  per  month,  and  bis  reason- 
able personal  expenses;  snch  employment 
to  be  continued  for  snch  length  of  time  as 
may  be  agreeable  to  the  parties  of  the  first 
part  A  statement  shall  be  kept  of  all 
accounts  from  this  date,  and  for  that  pur^ 
pose  a  new  account  shall  be  opened  be- 
tween the  parties  hweto^  and  the  amount  ttf 
lnM>tedneB8  exlstliv  at  this  date  shall  be 
chained  on  said  account  to  the  second  party, 
and  the  amount  realized  from  the  sale  of 
said  186  head  of  stock  and  the  collection  of 
book  accounts  now  due  him  shall  be  charged 
against  the  same,  and.  If  there  shall  ronain 
a  balance  due  Hie  said  parUes  of  the  first 
part,  all  the  proflls  arlsiiv  from  tte  conduct 
of  said  business  frcm  this  time  forward  shall 
be  applied  upon  the  payment  of  the  amount 
due,  and  interest  thwerai  at  nine  per  cent 
per  annum,  payable  semlannnolly,  and,  If 
not  so  imld,  to  be  added  to  the  prlndpal  and 
bear  a  lite  rate  of  interest  until  the  same 
Is  folly  paid,  and  when  the  same  is  fully 
paid  this  contract  shall  cease.  All  stock 
shall  be  purchased  and  sold  in  the  name  of 
the  parties  of  the  first  part,  and  the  ex- 
penses of  caring  tar,  purchasing,  driving, 
transporting,  and  selling  of  said  stock,  and 
tbe  j/aaoml  exjfesaaea  of  second  party,  and 
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his  said  wages  of  fifty  dollars  ($50)  per 
month,  and  Interest  at  the  rate  of  nine  per 
cent  per  annum,  payable  June  30tb  and  De- 
cember 31st  of  each  year,  and,  If  not  bo  paid,  to 
be  added  to  the  principal  and  bear  a  like  rate 
of  interest,  on  all  advances,  shall  be  first 
deducted  from  tbe  proceeds  of  soles,  and  the 
balance,  if  any,  shall  be  applied  upon  the 
said  indebtedness, 

H.  Hamlin,  Jr. 
"W.  ft  P.  Nlcholls.** 

It  appears  that  Hamlin  had  been  engaged 
in  tbe  business  of  buying  cattle  In  Lassen 
county  and  became  Indebted  to  plalntitT  for 
advances  of  money.  Hamlin  had  aome 
cattle^  and  the  ctmtract  recites  that  he 
"should  have  on  liand  186  head."  It  was 
"for  the  purpose  of  paying"  his  "IndAted- 
ness"  to  plaintiff  that  the  contract  was  enter- 
ed into.  Hamlin  transferred  to  plaintiff  all 
his  Intmst  in  the  eatUe  he  then  (May  16, 
1900)  owned  and  all  accounts  due  him  at 
that  time,  and  nnderto(A  to  deliver  these 
186  bead  of  cattle  to  plaintiff  on  or  before 
January  1,  1901,  to  be  plaintiff's  prc^rty 
when  deUT««d;  but  the  proceeds  of  their 
sale  and  of  the  book  accounts  were  to  be 
applied  to  Hamlin's  indebtedness  listing 
at  that  time.  It  may  be  inferred  from  the 
«HDtract  as  well  as  from  the  testimcmy, 
that  these  cattle  and  tbe  book  accounts  were 
not  deemed  sufficient  to  pay  the  Indebtedness 
of  Hamlin  to  plaintiff,  and  it  was  therefore 
furth^  agreed  that  Bamlln  should  ctmtlnue 
the  purchase  of  cattle,  devoting  his  time 
excluslTely  to  that  business,  and  "for  that 
purpose  the  parties  of  the  first  part  will  ad- 
vance to  him  from  time  to  time  such  sums 
as  may  to  them  seem  reasonable  fOr  the 
purpose  of  buyli^  stotA  and  aelllng  of  the 
same."  And  to  fix  the  relation  tbe  parties 
were  to  sustain  to  each  other  in  this  future 
business  tiie  contrsct  next  provides:  "The 
parties  of  tbe  first  part  ha^y  emplt^  the 
party  of  the  second  part  to  act  as  their  agent 
and  employs,  and  not  otherwise.  In  tbe  buy- 
ing and  aelllng  of  cattle,  and  agree  to  pay 
him  for  his  services  the  sum  of  $50  per  month 
and  his  reasonable  personal  expenses,"  the 
"employment  to  be  eontinued"  as  long  as 
"agreeable  to  the  parties,"  except  that  It  was 
provided  that  upon  plaintiff  being  fnlly  paid 
"this  contract  shall  cease."  It  was  further 
expressly  provided  that  "all  stock  shall  be 
purchased  and  sold  In  the  name  ot  the  parties 
of  the  first  part,"  and  "the  expeiues  of  car- 
ing for,  transporting,  and  selling  of  said 
stock,  and  the  personal  expenses  of  second 
party,  and  his  said  wages  of  $S0  per  month, 
and  Interest  ♦  *  *  shall  be  first  deducted 
from  the  proceeds  of  sales,  and  tbe  balance, 
if  any,  shall  be  applied  upon  the  said  in- 
debtedness." The  evidence  was  that  the  6 
bead  of  cattle  were  purchased  by  Hamlin  and 
constituted  no  part  of  the  186  head,  that  he 
paid  for  them  by  check  upon  plaintiff,  and 
that  at  that  time  be  was  still  indebted  to 
plaintiff.  Both  of  the  members  ot  the  plain- 
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tut  baidc  teatlfled  tb&t  they  paid  for  and 
wwe  tbe  owners  of  the  6  bead  ot  cattle 
In  dispute  and  that  Hamlin  was  In  Its  em- 
pkqmait,  on  wages.  Hamlin  testified  tbat, 
«4ien  he  pnndiased  these  6  head  of  cattle, 
be  said  nothing  to  the  vendor  as  to  whom 
they  were  purchased  for ;  that  he  sometimes 
bongbt  cattle  and  ei^d  than  to  bnti^ers, 
stating  tbat  th^  belonged  to  plaintiff,  and 
tluit  be  collected  the  money  for  plaintiff ;  at 
otlwr  times  he  sold  to  othw  botchers  and 
collected  the  money  without  Informing  them 
who  owned  the  cattle,  and  all  this  mon^ 
waa  naed  in  tiie  hnslness;  that  at  times  he 
need  some  of  his  own  mon^  for  npensea, 
which  he  charged  to  plaintiff;  and  that 
plaintiff's  books  show  the  number  of  cattle 
purchased  by  him  under  this  employment 
Defendant  urges  several  considerations  m 
showing  that  the  court  should  hare  found 
from  tbe  evidence  tiiat  the  cattle  belong  to 
him.  It  la  said  that  they  were  attached  In 
Hamlin's  possessloo  which  constituted 
prima  fiide  evidence  of  title;  that  plaintiff 
Allied  to  e^laln  this  possession  because,  as 
Is  claimed,  plaintiff  failed  to  show  that  the 
contract  above  referred  to  was  In  force  when 
the  cattle  were  purchased.  Itlstruethat  the 
rattle  In  question  were  not  purchased  until 
after  January  1,  1901,  by  which  time  Ham- 
lin had  agreed  to  turn  over  tbe  186  head. 
But  It  appeared  that  the  buriness  was  con- 
tinued aftOT  tbat  dat&  Whether  or  not  these 
186  head  were  delivered  to  plahitlff  does  not 
appear,  but  It  does  appeir  that  Hamlin  was 
still  In  plalntUTs  d^t,  and  his  checks  were 
being  honored  under  his  employment  Ham- 
lin's possession  waa  explained  by  the  con- 
tract and  by  the  testimony.  But,  conceding 
thlB,  appellant  contends  that  It  Is  not  possi- 
ble "to  get  out  of  the  contract  a  construc- 
tion which  makes  plaintiff  the  owner  of 
the  cattl&"  Considering  the  drcnmstances 
which  to  appellant's  mind  make  this  con- 
struction seems  Impossible,  we  see  no  parties 
niar  algnlflcance  in  the  fact  that  Hamlin 
did  not  explain  to  his  vendor  of  the  6  head 
of  cattle  ttiat  be  was  buying  them  for  plaln- 
tUf.  If  -Qie  vendor  were  the  attaching 
creditor,  he  m^ht  urge  the  drcmnstancea 
attending  the  sale  as  showing  that  Hamlin 
was  the  owner,  without  kHdclng  to  Hamlin's 
principal,  which  lattw  be  might  also  do. 
Civ.  Codes,  I  2336.  But  the  vendor  was  paid 
by  check  on  plaintiff,  and  Hamlin  was  not 
called  upon  to  make  any  explanations,  and 
plaintiff's  rights  cannot  suffer  becaose  Ham- 
lin did  not  disclose  his  principal.  Nor  do  we 
see  that  the  fact  that  plaintiff  Is  to  have 
Interest  for  tbe  use  of  its  money,  and  Ham- 
lin to  have  all  the  profits  applied  to  paying 
his  indebtedness  to  plaintiff,  is  inconsistent 
with  the  Idea  ot  plaintiff's  ownership  of 
tbe  cattle.  There  were  no  profits  in  excess 
of  tbe  indebtedness,  and  we  need  not  con- 
cern ourselves  with  the  question  ot  their 
disposition,  had  there  been  any  Riieb ;  for  tbe 
contract  provided  that  as  soon  aa  the  in* 


debtednesB  was  paid  the  contract  waa  to 
terminate. 

It  is  ccmtended  fliat  the  contract  waa  one 
for  plaintiffs  security,  and  Uiat  the  cattle 
could  not  become  a  security  until  ddivered 
to  plaintiff.  This  may  be  tme  of  the  186 
head,  for  the  contract  provided  that  as  to 
them  they  were  to  belong  to  plaintiff  when 
delivered,  their  proceeds  when  sold  to  be  ap- 
plied to  Hamlin's  Indebtedness.  But  as  to 
the  purchase  of  cattle  in  the  future  it  was 
expressly  provided  tbat  Hamlin  should  act 
as  plaintiff's  agent  should  use  plaintiff's 
money  to  making  purchases  for  plaintiff, 
and.  If  there  were  any  profits  above  the 
money  so  laid  out  and  Interest  thereon,  It 
was  to  be  applied  to  Hamlin's  indebtedness 
existing  at  the  time  the  contract  was  made, 
and  not  to  any  new  Indebtedness;  for  none 
was  to  be  created,  and  Hamlin's  only  obliga- 
tions were  such  as  arose  out  of  the  relation 
of  principal  and  agent  It  seems  to  us  that 
the  transaction  was  tbe  not  unusual  arrange- 
ment by  which  the  principal  emplt^s  an 
agent  to  purchase  and  sell  goods  for  him,  the 
agent  to  be  compensated  out  of  the  profits. 
In  the  present  case  the  compensation  or 
profits.  If  any,  were  to  be  applied  to  pay  the 
agenfa  debt  to  tbe  principal.  It  Is  quite 
true  that  the  actual  relation  of  tbe  parties 
to  each  other  must  be  Judged  from  a  fair 
construction  ot  the  entire  contract  and  all 
the  circumstances,  and  tbat  the  court  Is  not 
bound  to  assume  that  there  was  the  relation 
of  principal  and  agent  from  the  mere  fact 
that  the  parties  so  described  themselves. 
Stockton  Sav.  &  L.  Soc.  v.  Purvis,  112  Cal. 
236,  44  Pac.  661,  (13  Am.  St  Rep.  210.  Look- 
ing to  all  the  provisions  of  tbe  contract  and 
the  attending  circumstances,  we  think  It 
clear  that  the  cattle  In  question  were  pur- 
chased by  Hamlin  as  the  agent  of  plaintiff, 
and  that  plaintiff  was  the  owner  at  the  time 
they  were  attached  and  sold  to  defendant 
It  does  not  appear  upon  what  indebtedness 
the  cattle  were  attached,  nor  under  what 
drcnmstances  nor  when  the  indebtedness 
accrued.  There  Is  no  evidence  that  defend- 
ant was  In  any  way  deceived  by  Hamlin  In 
contracting  the  indebtedness  for  which  the 
cattle  were  attached,  nor  tbat  it  had  any 
connection  with  Hamlin's  actual  or  ostensi- 
ble relation  with  plaintiff,  either  in  tbe  pur- 
chase of  cattle  or  otherwise;  nor  was  there 
any  cmcealment  of  tbe  relation  sustained 
Hamlin  and  plaintiff,  for  the  contract 
was  duly  recorded  in  tbe  county  wfam 
Hamlin  bought  the  cattle  and  on  occasions 
he  stated  that  he  was  buying  for  plaintiff, 
and  It  does  not  appear  that  be  ever  purposely 
concealed  the  fact  of  bla  agency.  An  agent 
is  one  who  represent  another,  called  tbe 
"principal,"  In  dealing  wltb  third  persons 
(Civ.  Code,  I  2206),  and  may  be  anthorlzed 
to  do  any  acts  which  bis  principal  might 
do  (Id.  S  2304).  In  Loomla  v.  Barker,  60  111. 
360,  the  proof  was  that  certain  horses  be* 


Digitized  by  Google 


2CS 


S2  PACIFIC 


BEPOBTGQ. 


longed  to  appellee,  and  that  at  fbe  time  tbey 
were  levied  upon  tbey  were  in  the  poHseBsIon 
of  one  Cook  as  the  general  agent  of  appel- 
lee, irho  was  authorized  to  aell  them  for 
appellee,  and  vas  required  to  account  to 
him  tta  the  proceeds  of  sale.  The  court 
said:  "This  did  not  Invest  Cook  with  an7 
title  to  the  horses,  bo  as  to  render  them 
Uahle  to  be  seized  on  execution  or  attached 
against  him  and  sold  for  tiie  payment  of 
his  debts."  The  case  of  Stockton  Sav.  &  L. 
Soc  V.  Purvis,  112  Cat  236,  44  Pac.  5C1,  53 
Am.  St  Rep.  210,  relied  on  by  appellant,  is 
not,  In  its  facta,  sufficiently  similar  to  the 
present  case  to  make  the  {wlnclples  there 
«iuaciated  applicable.  In  that  case  the 
plaintiff  was  the  owner  of  land,  and  made  a 
secret  oral  agreement  with  his  tenant  that 
the  tenant  should  pay  a  cash  rental  for  the 
laud,  and  that  the  title  to  the  crops  grown 
on  the  land  should  remain  In  plalntilt  and, 
when  harvested,  should  be  delivered  to  the 
nearest  warehouse  and  stored  in  the  name 
of  plaintiff,  and  from  the  sale  of  the  crops 
plaintiff  should  receive  as  rent  the  sum 
stipulated,  and  the  overplus,  If  any,  should 
go  to  the  tenant  .  The  growing  crop  was 
attadwd  by  the  creditor  of  the  tenant,  and 
the  actkm  was  against  the  sheriff  by  plain- 
tiff. The  court  held  tha^  in  effect,  the  con- 
tract was  "an  attempt  to  obtain  the  ad- 
vantages of  a  chattel  mortgage  without 
complying  with  the  provisions  of  the  statute 
upon  that  subject"  In  the  case  here  the 
purpose  was  not  to  secure  the  money  ad- 
vanced to  purchase  cattle.  It  was  to  make 
an  arrangement  or  investment  whereby 
Hamlin  could  pay  a  debt  he  owed  plaintiff. 
It  was  to  furnish  means  whereby  the  result 
of  his  labor  alone  wimld  discharge  this  deht 
If  be  so  managed,  by  bis  skill  and  labor  In 
the  use  of  plaintiff's  money,  as  to  yield  a 
profit  In  the  bu^ess,  this  profit  should  be 
his  reward,  and  when  It  was  sulScient  to 
pay  his  debt  the  agents  was  to  cease.  But 
in  the  cattle  he  was  to  purchase  he  had  no 
interest  whatever.  The  case  seems  to  us 
quite  dlfferrat  from  the  case  above  cited. 

2.  It  is  further  contended  that  the  findings 
and  judgment  for  ¥25,  as  compensatiou  for 
the  pursuit  of  the  property,  are  unsupported 
by  the  evidence.  The  only  testimony  on  the 
point  was  that  of  John  Xlcholls,  one  of 
plaintiffs,  who  testified  that  plaintiff  paid 
at  different  times  "consultation  fees'*  to  Its 
attorney  at  Auburn  $25;  that  lie  *^nade  three 
trips  to  Auburn  In  the  matter,  for  which  a 
legitimate  proportion'*  of  his  "expense  there 
Is  $6";  that  he  paid  910  "in  expenses  of 
Charles  Tuttle  in  coming  to  Dutch  Flat  to 
take  the  depositions";  Ibat  he  paid  "about 
^  notary's  fees — making  In  all  the  sum  of 
$50."  Attorney's  fees  are  not  recoverable  as 
damages,  under  section  3336,  Civ.  Code,  nor 
as  costs  in  the  action.  Hays  t.  Windsor, 
130  Cal.  230,  62  Pac.  395.  Aside  from  pay- 
ments for  attorney's  fees,  the  evidence  does 
not  show  for  what  purpose  the  witness  made 


a  trip  to  Auburn,  though  [Kubably  to  con- 
sult bis  attorney;  nor  does  it  appear  for 
what  he  paid  the  notary.  It  may  have  been 
for  taking  tlie  depositions.  The  payment  to 
Charles  Tuttle  Is  not  sufficiently  explained 
to  enable  us  to  judge  In  what  capacity  he 
Bwved  In  taking  the  depositions.  The  ex- 
penditure for  d^>osItIons,  however,  should 
be  determhied  In  the  cost  bill,  and  forms 
no  part  of  the  damages  as  such. 

The  judgment  Is  modified  by  striking  out 
the  item  of  |2ri,  as  compensation  for  the 
pursuit  of  the  property,  and  otherwise  the 
judgment  Is  affirmed. 

We  concur:  McLAUGHLD?,  J.;  BUCK- 
LES, J. 


WINSTONB  V.  WINSTONE. 
(Supreme  Court  of  Washlngtcm.  Sept  28^ 
19030 

1.  Appbax,— DiSCBXTIOn  ov  Tbiai,  Cou'bt  — 

OPamNG  JUDOUBNT. 

In  a  suit  to  set  aside  a  Judgment  on  the 
ground  of  nealect  of  an  attorney,  the  questions 
are  largely  within  the  knowledge  and  dis(>retion 
of  the  trial  court,  and  It  muot  appear  beyond  a 
reasonable  doubt  to  the  appellate  court  that 
such  a  discretion  has  been  abused  before  the 
judgment  of  the  trial  court  will  l>e  reversed. 

2.  Divorce— Decree— Setti NO  Aside. 

Decrees  of  divorce  will  not  be  readily  set 
aside,  especially  in  jurisdictions  wliere  the  par- 
ties to  the  action  are  permitted  to  marry  a^ain. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce  S  533.] 

3.  Saub. 

In  a  suit  to  vacate  a  decree  of  divorce  on 
the  ground  of  neglect  or  carelessness  of  an 
attorney,  it  appeared  that  a  motion  for  a  new 
trial  had  been  made  by  new  attorneys  employed 
by  plaintiff  upon  the  same  affidavita  presented 
in  tne  present  suit.  No  appeal  was  taken  from 
the  action  of  the  court  in  overruling  such  a 
motion,  and  while  it  was  said  by  the  plaintiff 
that  the  evidence  taken  at  the  original  trial  was 
not  recorded  and  that  be  was  unable  to  obtain 
a  transcript  of  the  same,  yet  the  affidavit  and 
proof  on  the  motion  could  have  been  preserveil, 
and  the  appellate  court  could  have  pasHed  upon 
the  question  whether  the  court  erred  in  refus- 
ing a  new  trial.  Beld,  that  relief  was  properly 
denied. 

Appenl  from  Superior  Court  Kitsap  Coun- 
ty; John  C.  Denney,  Judge. 

Action  by  Alex  K.  Winstone  against 
Josepblua  Winstone.  From  a  Judgment  In 
favor  of  defendant  plaintiff  appeals.  Af- 
firmed. 

Sweeney  r.  Stelner,  tor  appellant  Hast- 
ings &  Stedman  and  W.  H.  Beatty,  tor  re- 
■iwudent 

DUNBAR,  T.  This  Is  an  action  In  equity, 
praying  for  the  vacation  of  a  Judgment  grant- 
ing a  decree  of  divorce  to  respondent.  Ttie 
complaint  alleges,  in  substance,  that  shortly 
after  the  Institution  of  the  divorce  suit  by  his 
wife,  the  respondent  In  this  action,  he  came 
to  the  city  of  Seattle  and  employed  as  his 
attorney  to  represent  Um  la  sold  action  one 
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Fred  H.  Peterson;  that  between  the  1st  and 
10th  days  of  Xorember,  he  was  Informed  by 
hla  attorn^,  Feterson,  tbat  the  Issnea  in  the 
aald  cause  were  made  up.  and  that  said  salt 
for  diTorce  would  be  set  down  for  trial  and 
tried  on  the  4th  day  of  December.  1003,  fur- 
ther stating  that  when  tbe  case  was  set  down 
for  trial  be,  the  said  Fred  11.  Peterson,  would 
notify  tbe  plalntifl  and  Instruct  him  to  bare 
his  witnesses  ready  to  appear  at  said  trial; 
that  on  or  about  the  3d  day  of  December, 
1D03,  the  plaintiff  was  Informed  by  a  friend 
tbat  a  dirorce  had  been  granted  to  tbe  re* 
spond^t  herein,  and  that  plaintiff  Immedi- 
ately came  to  tbe  dty  of  Seattle,  called  upon 
his  said  attorney,  and  demanded  an  explana- 
tion, tbe  said  attorney  never  baring  advised 
him  of  the  setting  of  said  case  for  trial,  or 
that  aald  case  would  be  tried  upon  the  2d  day 
of  December,  wherenpon  Peterson  Informed 
him  that  he  would  at  once  make  a  motion  for 
B  new  trial,  and  would  have  said  decree  set 
aside  aiul  a  new  trial  granted,  which  motion 
was  prepared,  with  the  necessarr  aflMavlts 
attached ;  tbat  In  tbe  latter  part  of  December 
be  was  informed  that  no  motion  for  a  new 
trial  bad  ever  been  filed ;  that  plaintiff  then 
sought  the  advlre  of  other  counsel,  and, 
upon  Mr.  Peterson's  signing  a  written  with- 
drawal fram  said  case,  engaged  other  conn- 
ed to  represent  him  and  to  obtain,  if  possible^ 
a  new  trial  In  said  cause ;  tbat  plaintiff  then 
filed  a  motion  for  new  trial  In  said  cause, 
and  In  support  of  said  motion  filed  hla  afllda- 
Tit,  along  with  the  aflidavits  of  many  others 
—a  copy  of  the  affidavit  being  made  a  part  of 
the  complaint  in  thia  case.  Tbe  motlcm  for 
new  trial  was  overruled,  and  no  appeal  was 
taken  tberefrom.  The  complaint  states  what 
are  alleged  to  be  tbe  merits  of  the  defmse 
to  the  action.  This  la  the  substance  of  tbe 
complaint,  to  which  a  demurrer  was  Inter- 
posed, which  demurrer  was  anstalned  by  tbe 
court. 

The  judgment  or  decree  wbldi  Is  sought  to 
be  vacated  waa  made  upon  tbe  2d  day  of 
December.  1003,  and  the  complaint  and  sum- 
mons In  this  action  were  filed  on  the  2d  day 
of  June,  1904.  When  the  same  were  served 
It  doea  not  appear.  It  will  be  observed  tbnt 
tbere  Is  no  allegation  of  fraud  or  collusion 
between  the  respondent  In  this  cause  and  the 
appellant's  attorney,  but  the  allegation  is 
simply  one  at  neglect  on  tbe  part  of  the  at- 
torney. As  a  general  rule  the  act  or  omlsBlon 
of  tbe  attorney  is  the  act  or  omission  of  the 
dlent.  Xo  negligence  will  be  reusable  In 
the  torm&  which  would  not  be  excusable  In 
the  latter.  Kack  on  Judgments,  |  841.  In 
many  jurisdictions  courts  have  refused  un- 
der any  circumstances  to  set  aalde  a  Judg- 
ment on  the  sole  ground  of  neglect  w  care- 
lessness of  an  attorney;  but  while  we  are  not 
prepared  to  announce  so  broad  a  doctrine, 
because  drcumstancea  might  be  presented  of 
negligence  on  the  part  of  an  attorney  fimm 
the  effects  of  which  a  court  of  equity,  through 
Its  inherent  power,  would  relieve  Udganta, 


yet  such  questions  must  of  necessity  be  so 
largely  within  the  knowledge  and  discretion 
of  tbe  trial  court,  who  Is  acquainted  with  all 
the  circumstances  of  tbe  case,  that  it  must 
appear  beyond  a  reasonable  doubt  to  the  ap- 
pellate court  tbat  such  discretion  has  been 
abused  before  the  Judgment  of  the  trial  court 
will  be  set  aside. 

£u  addition  to  this,  this  action  la  for  the 
purpose  of  vacating  a  judgment  In  a  divorce 
case,  and  tt  la  uniformly  held  that  judgments 
In  divorce  cases  wll)  not  be  readily  set  aside, 
especially  In  jurisdictions  where  parties  to 
the  divorce  action  are  permitted  to  marry 
again.  Tbe  reason  assigned  for  tbe  reluc- 
tance of  courts  to  grant  the  vacation  of  judg- 
ments In  such  cases  is  ao  plainly  and  forci- 
bly presented  In  Metier  v.  Metier,  32  Wash. 
4U4,  73  Pac.  53G,  that  we  cannot  do  better 
than  to  reproduce  It  here.  In  discussing  the 
discrimination  made  against  the  vacation  of 
a  Judgment  Id  divorce  cases  under  section 
4880,  2  BalUnger's  Ann.  Codes  &  St,  the 
court  safd:  "Tbe  reasons  for  making  this 
distinction  between  judgments  In  this  par- 
ticular action  and  judgments  In  ordinary  ac- 
tions are  apparent.  A  decree  of  divorce 
effects  the  status  of  the  parties,  both  with 
respect  to  their  relations  to  one  another  and 
their  relations  to  the  public.  By  the  terms 
of  the  statute,  divorced  persons  may  lawfully 
marry  after  a  limited  time  from  the  rendition 
of  the  decree,  and  to  permit  Its  vacation  is  to 
make  It  possible,  under  the  guise  of  law,  to 
inflict  injury  and  suffering  upon  persons 
whose  Innocence  entitles  them  to  every  pro- 
tection the  law  can  afford.  It  Is  therefore 
highly  Important,  not  only  for  the  sake  of 
the  parties  thereto,  but  also  for  the  sake  of 
such  persons,  that  decrees  of  divorce  should 
not  be  granted  except  for  specific  causes  pro- 
vided by  law,  proved  and  found  by  the  court, 
in  actions  where  the  court  has  undoubted 
Jurisdiction  over  the  subject-matter  and  the 
parties;  but  it  is  also  equally  important  that 
the  decree,  when  once  granted,  be  not  dis- 
turbed by  the  court  granting  It."  Altboi^h 
the  section  discussed  Is  not  Involved  In  this 
proceeding,  the  reasons  given  by  the  court  for 
not  disturbing  a  decree  of  divorce  are  equally 
applicable. 

Again,  a  motion  for  a  new  trial  was  heard 
by  the  court,  by  new  attorneys  employed  by 
tbe  appellant,  upon  the  same  affldavlts  that 
are  presented  In  this  appllcatl<m  as  a  basis 
fbr  the  vacation  of  tbe  Judgment:  Ko  appeal 
was  taken  from  the  action  of  the  court  in 
overruling  tbe  motion  for  a  new  trial,  and, 
while  It  is  said  by  the  appelant  that  tbe  evi- 
dence taken  at  the  original  trial  was  not  re- 
corded and  that  he  was  unable  to  obtain  a 
transcript  of  the  same,  the  affidavit  and  proof 
on  motion  for  a  new  trial  were  or  could  have 
been  preserved,  and  would  have  served  the 
appellant  on  the  refusal  of  tbe  conrt  to  grant 
a  new  trial,  and  this  court  could  have  passed 
upon  tbe  question  of  whether  the  court  erred 
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In  refusing  to  grant  appellant  a  new  trial  up- 
on the  evidence  shown  by  the  affidavits  filed 
for  and  against  said  motion.  There  having 
been  no  appeal  from  said  order  of  the  court, 
this  conrt  Is  not  Inclined  to  disturh  the  Judg- 
ment originally  rendered  by  the  trial  court 
The  Judgment  la  therefore  aflSrmed. 

MOUNT.  C.  J.,  and  HADLBT,  CROW,  and 
FULLEKTON,  JJ.,  concur. 


STUART  v.  PIERCE  COUNTY  et  al. 
(Bupreme  Court  of  WaBhincton.  Sept.  28, 

1005.) 

1.  JuoGMBNi^ Estoppel. 

Id  a  suit  to  foreclose  an  alleged  purchase- 
money  lien  on  real  estate,  it  appeared  that 
about  Ave  years  prior  to  the  commencement  of 
the  suit  defendant  had  brought  an  action 
against  the  apparent  owners  of  record  of  the 
lien  sought  to  be  foreclosed,  who  were  per«on- 
ally  served  with  process  in  said  cause  and  de- 
faulted, and  that  plaintiff  herein  linew  of  such 
action  and  was  fully  advised  of  Ibi  nature  and 
object,  and  of  the  judgment  rendered  in  the 
cause  establishing  title  in  dpfendanta.  Plain- 
tiff, with  his  undisclosed  title,  stood  by  with 
Iniowledge  of  the  litigation  and  made  no  effort 
to  vacate  the  judgment.  Held,  that  plaintiif 
was  estopped  from  prosecuting  bis  claim. 

2.  Equity— Laches. 

Courts  of  equity  do  not  loolt  with  favor  up- 
on the  prosecution  of  stale  claims. 

[Ed,  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Equity.  1 191.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  Dell  Stuart  against  Pierce  coun- 
ty and  others.  From  a  judgment  in  favor 
of  defendant  Pierce  couuty,  plaintiff  ap- 
peals. Affirmed. 

John  C.  Stnllcup  and  J.  W.  A.  Nichols, 
for  appellant.  Charles  O.  Bates  and  B.  F. 
Jacotm,  for  respondent 

DUNBAR,  J.  This  was  an  equitable 
cause,  brought  by  the  apiwllant  for  the  fore- 
closure of  an  alleged  purcbase-money  mort- 
gage lien  upon  a  four-acre  tract  of  land  In 
t!ie  city  of  Tacoraa.  It  is  alleged  that  on 
the  8th  day  of  August  ISSil,  one  Anna  Van 
Ogle  and  her  husband,  then  being  seised  in 
fee  of  the  interest,  right  and  estate  which 
one  George  Washington  had  held  in  certain 
described  premises,  conveyed  the  same  to 
Seymour  R.  Allen,  and  that  the  grantors  re- 
served a  Hen  on  the  property  conveyed  for 
the  payment  of  the  purchase  price  of  $15,- 
000;  that  Allen  subsequently  died,  seised  of 
the  said  tract  of  land  subject  to  the  said 
Hen  for  fl5,000,  and  that  by  deed  of  con- 
veyance and  assignments  the  plaintiff  Is  now, 
and  for  the  last  past  nine  years  has  been, 
the  bolder  and  owner  of  tbe  said  indebted- 
ness and  lieu  of  $1.j,0(X>  against  suid  prem- 
ises; that  no  part  of  tbe  same  has  been 
paid,  except  certain  small  sums  aggregnting 
(100 ;  that  the  county  of  Pierce  claims  right 
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and  title  to  said  four-acre  tract  of  land. 
And  appellant  prayed  for  judgment  and  de- 
cree of  foreclosure,  and  that  the  county's 
claim  of  right  be  held  for  naught  The 
county  of  I'ierce  denied  the  principal  allega- 
tions of  ttie  complaint,  ailing  that  tbe 
statute  of  limitations  had  run  upon  appel- 
lant's claim.  If  It  ever  existed,  and  that  In  a 
certain  action.  No.  Ifl,  GIO,  in  Pierce  county. 
Wash.,  In  the  year  1897,  it  was  decreed  that 
tbe  said  tract  of  land  was  the  property  of 
I'ierce  county.  Upon  tbe  trial  of  the  cause 
judgment  was  entered  in  faror  of  the  re- 
siKJudent  Pierce  county. 

It  was  admitted  upon  the  trial,  and  Is 
asserted  in  the  briefs,  that  the  original 
source  of  title,  so  far  as  these  litigants  are 
concerned,  was  in  one  George  Washington. 
The  court  found  that  in  September,  1871, 
George  Washington  executed  bis  power  of 
attorney  to  one  Mathews,  empowering  the 
said  Mathews  to  make  conveyance  for  him 
and  In  his  name  of  the  above-described 
lands ;  that  thereafter  the  said  George 
WasUngton,  by  his  said  attorney,  Mathews, 
conveyed  tbe  above-described  lands  to  one 
George  Luvlney,  which  conveyance  bears 
date  the  24th  day  of  March,  1873.  It  may 
be  stated  parenthetically  that  LuTluey  after- 
wards dl^  Intestate  and  without  heirs,  and 
tliat  the  land  escheated  eventually  to  the 
county  of  Pierce.  At  least,  that  was  the  de- 
cree of  tbe  conrt  of  which  we  have  spoken. 
It  was  also  found  that  at  tbe  time  of  tbe  said 
action  No.  10, 610  the  apparent  ownors  of  rec- 
ord of  the  Hen  by  plaintiff  son^t  to  be  fmre- 
closed  in  this  action  were  Frank  B.  Welst- 
llng  and  Anna  E.  Welstiing,  his  Wife,  both 
of  whom  were  pervonally  served  with  due 
process  in  said  cause  and  defaulted  therein; 
that  the  plahitiff  herein,  Dell  Stuart,  was 
not  a  party  to  said  cause,  but  knew  ot  tbe 
same,  was  fully  advised  of  Its  nature  and 
object  and  of  tbe  Judgment  rendered  In  said 
cause,  and  did  not  disclose  that  he  was  then 
the  owner  of  any  Interest  whatever  in  the 
lands  involved  in  that  action;  that  he  baa 
offered  no  excuse,  reason,  or  explanation 
why,  if  at  the  time  aald  action  was  begun 
by  said  county  of  Pierce  he  was  tbe  owner 
of  the  lien  in  this  action  sought  to  he  fore- 
closed, he  did  not  disclose  said  ownership 
at  said  time  and  protect  his  rights  and  Inter- 
est In  said  cause,  If  any  such  he  had ;  that 
upon  the  trial  of  this  cause  there  was  no 
evidence  introduced  by  the  plaintiff  or  the 
defendant  that  In  any  way  Impeached  or 
questioned  tbe  regularity  or  validity  of  the 
power  of  attorney  from  Washington  to  Math- 
ews, and  tbe  deed  from  Washington  by  said 
attorney  to  Luvlney ;  that  Anna  Van  Ogle, 
at  the  time  said  conveyance  from  Washing- 
ton to  her  was  executed,  the  conveyance  Ije- 
Ing  one  upon  wliich  the  api>ellunt  In  this 
case  bases  his  right  of  action,  did  not  under- 
stand that  she  was  buying  the  particular 
tract  of  land  herein  described ;  that  at  said 
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time  WnBhingttm  did  not  claim  to  her  to  be 
the  owner  of  said  tract;  that,  when  con- 
veyauce  of  aald  tract  of  laud  was  made  by 
her  to  said  Seymour  R.  Allen  and  the  Uen 
reserved  to  her  In  the  body  of  said  deed, 
there  was  no  consideration  whatever  there- 
for, and  that  no  such  Hen  In  fact  existed, 
and  that  no  such  lien  was  reserved  to  her; 
that,  when  said  pretended  lien  was  by  her 
and  ber  husband  assigned  to  Frank  B. 
Welstllng,  there  was  no  consideration  what- 
ever for  said  assignment;  that,  when  said 
pretended  Hen  was  assigned  to  Welstllng 
and  from  Welstllng  to  GUBtln,  there  was 
DO  conalderntlon  whatever  for  said  pretended 
assignment;  that,  when  said  pretended  Hen 
was  assigned  from  Gustin  to  Dell  Stuart, 
there  was  no  consideration  whatever  for 
said  assignment;  that  there  were  no  bona 
fides  In  said  Hen  at  any  time ;  and  that  Dell 
Stuart,  the  plaintiff  herein,  was  the  party 
who,  as  attorney,  caused  this  lien  to  be 
reserved  in  said  first  deed  and  these  various 
assignments  of  the  same  from  Mrs.  Van  Ogle 
through  Welstllng,  Gusthi,  and  back  to  him- 
self, and  knew  all  the  time  that  no  such 
Uen  In  fact  existed,  and  that  there  was  no 
consideration  for  the  Hen  Itself  or  any  of 
the  said  pretended  assignments,  and  was  the 
attorney  who  caused  the  same  to  be  made. 
The  court  also  found  that  there  was  no 
satisfactory  evidence  of  any  payments  upon 
any  Uen  which  would  'save  it  from  the  oj.era- 
tion  of  the  statute  of  limitations ;  that  the 
owners  of  record  of  said  Hen,  at  the  time 
said  action  was  begun  by  Pierce  county 
against  Van  Ogle,  Gustin,  and  others  in  the 
supwlor  court,  on  the  4th  day  of  December, 
18B7,  were  parties  to  said  action  and  bound 
thereby,  and  that  plaintiff,  Dell  Stuart,  Is 
bound  by  said  action,  for  the  reason  that,  If 
any  such  lien  existed  and  had  been  assigned 
to  him,  he  was  the  owner  of  an  unrecorded 
title  thereto,  which  instrument  of  title  was 
recorded  subsequently  to  the  29th  day  of 
March,  1808.  the  date  when  said  plalntifC 
in  said  action  of  Tierce  county  filed  Its  notice 
of  lis  pendens,  giving  notice  of  the  pendency 
of  the  action  involving  the  title  of  said 
county  to  the  land  herein  described;  and 
that  the  appellant  was  furnished  with  a 
copy  of  the  complaint  In  said  cause,  and 
knew  that  the  owners  of  record  of  the  Hen 
lie  la  now  seeking  to  foreclose  were  parties 
to  said  cause,  and  asserted  no  right  to  said 
lien  upon'  the  same,  knew  of  the  Judgment 
rendered  in  laid  cause  and  made  no  motion 
to  vacate,  modify,  oi  set  aside  the  same, 
and  did  not  ^peal  therefrom,  haa  stood  by 
and  suffered  the  same  to  be  made  without 
protest,  and  haa  allowed  a  period  of  nearly 
five  years  to  intervene,  without  any  reason 
shown  therefor,  before  questioning  the  same 
in  any  manner,  and  then  not  in  a  direct 
proceeding  to  vaiiate  or  modify  the  same, 
hut  in  a  collateral  way,  and  lias  been  guilty 
of  lactacB  in  neglecting  and  failing  to  assert 


his  rights  to  the  Hen  In  qncstion.  If  any 
such  rights  he  ever  had.  and  ought  not  to 
be  heard  to  do  so  In  this  action.  The  con- 
clusion's of  law  followed  correctly  the  facts 
found  by  the  court,  wherein  it  vras  held  that 
the  plaintiff  in  this  action  was  estoiq>ed 
from  bringing  the  action,  and  the  title  of 
tlie  defendant  Pierce  county  to  the  lands 
described  In  the  plaintiff's  complaint  was 
held  to  be  good  and  valid. 

The  record  in  ttxta  case  la  somewhat  volu- 
minous, but  we  are  satisfled  from  an  exam- 
inatifMi  of  it  that  tlw  findings  of  the  court 
were  fully  Justified.  That  being  true,  there 
seem  to  be  no  law  proposltltms  upon  which 
a  discussion  would  be  pertinent  Courts  of 
equity  do  not  loc^  with  favor  upon  the 
prosecution  of  stale  claims.  In  this  cause 
the  plaintiff,  with  an  undisclosed  title,  as- 
suming that  the  lien  ever  existed  in  reality, 
stood  by  wltii  knowledge  of  the  prosecution 
of  an  expensive  litigation  on  the  part  of  tlie 
county  and  those  who.  he  claims,  had  as- 
signed to  him  this  lien,  saw  the  litigation 
proceed  to  Judgmait,  made  no  effort  to  va- 
cate the  Judgment,  and  now  brings  thto 
actlcm  after  nearly  five  yean  fran  the  ren- 
dition of  the  same.  We  are  not  aware  of 
any  law  which  would  sustain  lilm  in  such 
a  proceeding,  and  tbhik  with  tlie  court  that 
he  should  now  be  estopped  in  all  good  con- 
science ttom  prosecuting  this  claim.  We 
are  also  of  the  opinion  from  the  record  that 
there  never  was  any  bona  fide  Uen  In  «lst- 
ence,  and  that  the  Van  Ogles,  from  whom 
appellant  claims  title,  never  understood  that 
they  had  claim  of  title  or  right  to  this  land, 
or  any  lien  thereon,  and  that  the  true  con- 
dition of  the  claim  was  shown  to,  and  under- 
stood by,  the  appellant  at  the  time  that  he 
alleges  he  purchased  such  alleged  claim. 

Upon  the  whole  record  the  Judgment 
Is  affirmed. 

MOUNT,  C.  J.,  and  CROW,  HADLBY, 
ROOT,  and  FULLERTOX.  JJ.,  concur. 


WESTBY  V.  WASHINGTON  BRICK,  LIMK 
A  MFO.  CO. 

(SuiH-eme  Court  of  Washington.  Sept.  28, 

1905.) 

1.  Mastbb  Ann  SnvAnr— Injiteies  to  Sbbv- 
AHT—EviDERCB— Question  vob  Jubt. 

In  an  action  by  a  servant  for  perHonal  in- 
juries alleged  to  have  been  caused  by  a  defect 
in  machinery  and  by  a  failure  to  give  notice  of 
the  starting  of  the  machinery,  evidence  held  suf- 
ficient to  justify  BubmlBsion  to  the  jury  of  the 
issue  of  tiie  master's  negligence. 

2.  TaiAx— Misoonduct  op  Counsel. 

In  an  action  by  a  servant  for  personal  in< 
juries,  the  continual  repetition  by  plaintiff's 
counsel  of  improper  questions  as  to  whether  de- 
fendant was  not  insured  in  an  employers'  lia- 
bility compaoy  was  misoonduct  justifying  re- 
versal^ 
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Appeal  from  Superior  Gonrt,  Spokane 
County;  Geo.  W.  Belt,  Judge. 

Action  1^7  Waldemar  P.  Westliy  against 
the  WaOhlngton  Brick.  Lime  ft  Uanufactur- 
ing  Company.  Trom  a  judgment  for  plain- 
tiff, defendant  appeals.  Rerersed. 

Danson  &  Huaeke,  for  appellant.  Robert- 
son, Millw  &  Rosenhaupt  and  B.  M.  Bran- 
ford,  for  respondent. 

DUNBAR,  J.  The  respondent,  a  young 
man  24  years  old,  bad  the  tips  of  his  fingers 
caught  in  a  roller  cmsher  In  a  brick  factory 
which  was  owned  and  operated  by  the  appel- 
lant In  Spokane  county.  His  left  arm  was 
drawn  through  the  roller  crusher,  badly 
breaking  and  mangling  It,  and  tearing  the 
ligaments,  so  that  the  arm  had  to  be  amputat- 
ed; also  mangling  his  abonlder  to  a  certain 
extent  where  the  crusher  8to[^>ed.  The  com- 
plaint alleged  negligence  on  the  part  of  the 
defendant,  In  that  It  furnished  the  plaintiff 
with  defectlTO  machinery  to  work  with,  and 
that  it  failed  to  give  the  notice  of  the  start- 
ing of  the  engine,  which  set  In  motion  the 
machiae  whl^  the  plalntifl  was  oiling,  ao 
that  he  could  have  time  to  escape  the  danger- 
ous cogwheels  which  were  the  cause  of  his 
injury ;  alleged  Hut  tlie  defendant  had  adopt- 
ed a  rule  of  warning  which  the  plaintiff  re- 
lied upon,  and  that  said  warning  waa  not 
given  him  on  the  nuntdi^  an  which  the  ac- 
cident occorredL  Upon  the  trial  of  tiie  canse, 
on  tlw  completion  of  the  plalntUTa  testimony, 
defendant  moved  for  a  nonsuit,  which  motion 
waa  refused  by  the  court  Again,  at  theclose 
of  the  whole  testimony,  the  motion  waa  re- 
newed and  refused.  The  Jury  returned  a 
mdlct  In  favor  of  plaintiff  fOr  ¥8,200, 
ment  was  entered  upon  such  verdict,  and 
trom  sucb  judgmoit  tbls  appeal  is  prosecnted. 

The  errors  assigned  ore  (1)  the  r^ttsal 
of  the  court  to  grant  def«idant'8  motion, 
made  at  the  end  of  plaintiff's  case ;  (2)  the 
failure  of  the  court  to  grant  <tefendants  mo- 
tion, made  aftor  all  the  testimony  was  In; 
(8)  the  failure  of  the  court  to  grant  defrad- 
ant's  motion  for  a  new  trial;  (4)  error  of 
the  court  In  refusing  to  give  Instruction  No.  1 
requated  by  the  def^dant,  said  Inatmc- 
tlon  being  that  the  Jury  return  a  verdict  for 
the  defendant  When  the  case  was  submit- 
ted to  the  Jury,  the  court,  for  reasons  which 
do  not  appear  In  the  record,  withdrew  from 
the  Jury  the  qnestlcni  of  defective  machinery. 
This  order  of  the  court  was  excepted  to  by 
the  plalntifl;  but  as  the  plalntifl  has  not 
appealed,  the  Judgment  having  been  in  his 
favor.  It  Is  not  necessary  for  us  to  pass  any 
opinion  on  the  correctness  of  such  order. 

Most  of  the  assignments  of  error  can  be 
noticed  together,  as  they  all  practically  In- 
volve the  question  whether  or  not  the  testi- 
mony showed  negligence  on  the  part  of  the 
appellant  or  contributory  negligence  on  the 
part  of  the  respondent  It  may  be  stated 
here  that  the  appellant  In  Its  answer,  out- 
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side  of  the  ordinary  denials  of  negligence  and 
assertion  of  contributory  negUgoice,  allied 
a  settlement  with  the  respondent  wherein 
the  appellant  was  released  from  all  liability 
on  account  of  the  accident  This  was  denied 
by  the  respondent  who  alleged  that  If  such 
release  had  been  executed,  It  had  been  execut- 
ed at  a  time  when  he  waa  unable  to  contract 
by  reason  of  his  bodily  suffering,  and  that  it 
was  a  fraud  perpetrated  upon  him  by  the  ap- 
pellant Xt  is  contended  by  the  appellant 
that  by  a  rule  and  custom  it  blew  two  small 
whistles  a  few  minutes  before  the  engine 
which  put  the  machinery  of  the  factory  In 
operation  commenced  to  work,  and  one  large 
whistle  when  the  work  commenced,  and  that 
the  testimony  shows  conclusively  that  this 
notice  was  given  to  the  respondent  But  If 
the  testimony  of  the  respondent  and  his  wit- 
nesses Is  to  be  believed,  the  ^ury  might  well 
conclude,  either  that  the  whistle  was  not  of 
sufficient  volume  to  be  heard  at  the  place 
where  the  respondent  was  at  work,  in  the 
performance  of  his  duty  oiling  the  machine 
which  he  was  operating,  or  that  the  whistle 
waa  not  sounded  on  that  particular  morning. 
The  respondent  also  testlfled,  and  this  testi- 
mony was  corroborated  by  other  of  bis  wit- 
nesses, that  It  was  the  custom  before  the 
belt  was  put  on  to  ask  him  If  he  was  ready, 
and.  If  he  said  bo  was,  the  belt  was  put  on 
and  the  machinery  started,  and,  if  he  said  he 
was  not  the  men  above  waited  until  be  re- 
sponded that  he  was  ready;  that  It  was  the 
custom,  also,  to  throw  tbe  belt  off  of  algbtM 
and  hang  It  ap  on  a  pulley,  and  fbat  this 
morning,  when  he  went  to  wtnrk,  the  belt  was 
on,  and  that  be  did  not  know  that  It  was  on 
and  was  not  queatlmied  as  to  whether  be  was 
ready  or  not  On  the  inropositiQn  of  the  set- 
tlement, the  tesdmony  Is  absolute^  conflict- 
ing. But,  If  the  statements  of  the  respmidait 
and  his  witnesses  are  true,  the  execntlon  of 
the  alleged  release  waa  tlie  perpetratlmL  iQ>on 
bim  of  a  most  flagrant  and  palpable  ftaud. 
These  questions  having  been  submitted  to  the 
Jury  under  propra*  Instructions,  there  being 
no  astignment  of  erroneous  Instmctions,  and 
the  testimony  being  sufficient;  if  uncontradict- 
ed, to  sustain  a  Judgmmt,  this  court  will  not 
undertake  to  weigh  such  testimony.  If  It 
did,  it  would  simply  be  the  substitution  of 
the  Jndgmoit  of  this  court  fdr  the  Judgment 
of  the  Jury  on  the  weight  of  the  testimony 
and  the  credibility  of  Hie  witnesses — a  sub- 
stitution not  authorized  by  the  law. 

There  Is,  bowev^,  one  assignmrat  of  wror, 
the  rightful  determination  of  which  vrlll,  we 
think,  necessitate  the  rev«>sal  of  ttils  cause, 
and  that  Is  the  alleged  misconduct  of  the 
respondent's  attorney  at  tiie  trial  of  said 
cause,  whereby  appellant  was  prevented  from 
having  a  fair  trial.  J.  H.  Spear,  manager 
of  the  appellant  corporation,  had  testified. 
In  relation  to  the  alleged  settlement  with  the 
respondent  that  he  had  paid  certain  bills  ^y 
check.   Counsel  for  the  respondent  on  crus*- 
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euialn&tlon  nude  tbe  followliig  Interroga- 
tory rtatement :  "Now,  eb  a  matter  of  fact, 
Bir,  every  dollar  of  tbat  mon^  was  paid  by 
otber  parties— tbe  Insnraoce  company  ?"  An- 
swer: "No,  Bir,"  QueBtlon;  "Were  you  not 
Inaared?"  Mr.  Danaon  (appellant's  counsel) : 
**We  object  aa  immaterial.  It  la  not  a  proper 
question,  and  he  knows  It"  The  Court: 
"Sustain  tbe  objectloa"  Many  more  qnes- 
tions  were  asked  by  counsel  for  tbe  re- 
spond^t  upon  the  same  line  with  relation  to 
settlements  made  by  the  company  with  one 
Albert  Lutnesa,  where  the  question  was  ask- 
ed :  "Now,  Is  It  not  a  fact  that  every  dollar 
In  tbe  Lutness  suit  was  paid  by  the  Casualty 
Company  of  Maryland,  Instead  of  by  the 
Washington  Brick  &  Lime  Company  r'  This 
subject  was  pursued  by  counsel  notwithatand- 
ing  the  conttnuoos  objections  and  orerruUug 
of  this  character  of  qnesUona  by  the  court. 
Tt  Is  earnestly  contended  by  the  respondent 
tbat  the  questions  were  asked  for  the  purpose 
9f  Impeachlog  the  veracity  of  tbe  witness 
ipear ;  that,  Inasmuch  as  be  had  said  that  he 
had  paid  it,  they  had  a  right  to  show  that 
somebody  else  paid  It  But  we  do  not  think 
there  1b  any  merit  In  this  argument  The 
whole  examination  shows  that  it  was  made 
for  the  purpose  of  getting  before  the  Jury 
the  fact  tbat  an  Insurance  company,  and  not 
the  local  defendant  In  tbe  case,  would  be 
called  upon  to  respond  to  such  damages  as 
tbe  Jury  assessed;  and  the  case,  we  think, 
falls  squarely  within  tbe  spirit  of  tbe  rule 
announced  by  this  court  la  Iverson  v.  McDon- 
nel,  86  Wash.  73,  78  Pac.  202,  Lowset  v.  Seat- 
tie  Lumber  Co.,  80  Pac  431,  and  Stratton  v. 
0.  H.  Micholla  Lumber  Co.,  81  Pac.  831. 

For  error  In  this  respect,  the  Judgment  will 
be  reversed,  and  the  cause  remanded  for  a 
B«w  trial. 

MOUNT,  O.  J.,  and  ROOT  and  HADLKT, 
JJ.,  concur.   FULLBBTON,  J.,  did  not  sit 


D088ETT  T.  ST.  PAUL  A  TACOMA  LUM- 
BER CO. 

(Stqtreow  Gonrt  of  Wasblngton.  8«pt  28, 

1906.) 

1.  Mastkr  Airo  Sebtaht  —  Ikjubt  to  Skbt- 
AFT—Vici  Pbinoipal— Negligence. 

A  sawyer  In  a  lumber  mil],  whose  duties 
are  to  operate  the  saw  and  machinery  necessary 
to  pass  logs  into  tbe  saw,  and  to  direct  the  men 
working  with  him,  who  were  hired  and  dischar- 
ged at  his  request  by  the  foreman,  i»  a  vice 
principal,  and  the  master  Is  liable  for  his  failure 
to  warn  tbe  men  when  placed  in  a  dangerous 
place,  unknown  to  them  but  known  to  him. 

2.  Tbiai/— CoHnjonno  EviDincE-Q'tncsTioii 

JOB  JUBT. 

Where  tbe  evidence  on  an  Issue  is  ccmflkt- 
Ing,  the  question  Is  for  the  Jury. 
8.  Mastxb  and  Sbbvant^Injvkt  to  Skbv- 

ANT  — COKTBIBUTOBT  NBOLIOENCB  —  QuBS- 
TIOR  rOB  JtTBT. 

An  employ^,  engaged  in  assisting  a  sawyer 
In  ft  sawmill  to  pass  a  log  into  the  saw,  oould 


perform  his  duty  tMutt  by  walUi^  around  tbe 

nigger,  or  by  readiing  across  tbe  plane  of  its 

action.  While  the  nigger  rested  in  its  slot  and 
was  not  in  use,  there  was  no  more  danger  in 
reaching  across  than  there  was  in  walking 
aronnd.  He  reached  across  and  the  sawyer  put 
the  nigger  Into  operation,  causing  Injury  to  the 
eniploy&  Held,  that  tbe  question  of  bis  con- 
tributory negligence  was  for  the  jury. 

4.  Same— Choice  of  Altebnatives. 

The  rule  that  where  there  are  two  ways 
of  doing  a  duty,  one  safe  and  the  other  danger- 
ous, the  servant  who  selects  the  dangerous  one 
and  is  injured  cannot  recover,  cannot  apply 
where  both  ways  are  safe. 

5.  Same— Complaint— -  Allegations  of  In- 

COUFETBNCT  OV  ViCB  FBINGIPjU.— SXim- 
CIENCY. 

A  complaint,  In  an  action  against  an  em- 
ployer for  Injuries  received  by  an  employ^, 
which  alleges  that  the  vice  principal,  whose 
n^ligence  caased  the  injuries,  was  incompetent 
and  habitually  negligent  and  that  this  waa 
known  to  the  employer,  is  sufficient 

6.  Same  —  EviDENCB  or  Specifio  Acts  or 
Negligence. 

Where  the  complaint.  In  an  action  against 
an  employer  for  injuries  received  by  an  em- 
ploy4.  alleged  that  tbe  vice  principal,  whose 
negligence  caused  tbe  Injuries,  was  incompetent 
and  habitually  negligent,  and  this  was  known  to 
the  employer,  evidence  of  specific  acts  of  negli- 
gebce  was  admissible. 

7.  SaHB— BHPLOTMBNT  of  iNCOUPEraNT  Vi<» 
FBIN0IPAI<— BVIDBHCX— SUFFICIBNCT. 

Evidence,  in  an  action  for  injuries  received 
by  an  employ^  that  the  vice  principal,  whose 
negligence  caused  the  injuries,  on  an  occasion 
about  a  month  before  the  accidoit  sightly  in- 
jured a  man  under  Us  control  and  narrowly 
averted  a  serious  accident,  which  act  waa  graer- 
allf  discussed  about  the  mill,  and  tbat  he  was 
irritable  to  bis  men.  Is  Insufficient  to  support 
an  allegation  tiiat  he  was  Incooipetrat  and 
habitually  n^igra^  which  wtm  known  to  the 
employer. 

8.  Appeal— Habmless  Ebbob. 

Where,  in  an  action  for  injuries  received  by 
an  employ*,  the  court  properly  charged  the  Jury 
as  to  what  questions  of  negligence  they  might 
consider,  and  the  incompetency  of  the  ^ce 
principal,  whose  negligence  caused  the  injury, 
was  not  one  of  tfaem,  the  refusal  to  strike  out 
evidence  of  specific  acts  of  negligence  of  the  vice 
principal  was  harmless  error. 

9.  Masisb  Ann  Sbbvant— Injubt  to  Sbbv- 

AHT^BVIDBNCB— ADHIBSIB  ILITT. 

Sawyers  who  have  been  employed  In  saw- 
mills for  a  long  time  may  be  permitted  to  testify 
as  to  the  duties  of  sawyers  under  circumstances 
surrounding  an  injury  to  an  employ^  working 
under  the  orders  of  a  sawyer,  in  corroboration 
of  witnesses  testifying  as  to  what  rules  were  in 
force  in  the  employers  mill  at  the  time  of  the 
accident 

Appeal  from  Superlco-  Oour^  Fierce  Coun- 
ty;  W.  O.  Ohapman,  Judge. 

Action  by  Eaaac  A.  Dossett  against  the  St 
Paul  A  Tacoma  Lumber  Company.  Judg- 
ment for  plalntUT,  and  defendant  appeals. 
Affirmed. 

Reynolds  A  Grlgga  and  Stiles  A  DooUttle, 
for  appellant  Ellis  A  Fletchw,  for  respond- 
ent 

MOUNT,  a  J.  Respondent  brought  this 
action  against  tbe  appellant  to  recover  for 
I>er80iial  Injuries.  Tbe  cause  was  tried  to 
the  court  and  a  Jury,  which  returned  a  yv 
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aict  In  favor  of  the  plalnttCf  for  $7,500.  The 
defendant  appeals  from  a  Judgment  on  the 
verdict. 

At  the  trial  there  was  very  little  dispute 
upon  the  facts  in  the  ease,  which  are  sul>- 
stantlaliy  as  follows :  The  appellant  owns 
and  operates  a  lumber  manufacturing  plant 
In  Tacoma,  at  which  plant  a  large  number 
of  men  are  employed.  These  men  were  di- 
vided Into  gangs  of  men  at  the  several  de- 
partments of  the  work.  Moses  La  Faw  was 
foreman  of  the  mill,  and  hired  and  dischar- 
ged all  employ^.  There  was  a  superintend- 
ent over  Mr.  La  Faw.  At  what  is  called  the 
head  of  the  mill  were  two  large  band  saws, 
where  the  logs  from  the  millpond  were  re- 
ceived, and  from  which  the  lumber  as  cut 
passed  through  various  operations  in  the  mill 
until  It  was  Anally  carried  out  into  the 
yards.  Each  of  the  gangs  of  men  had  one 
principal  man,  who  had  charge  of  the  men 
in  the  gang,  and  who  gave  working  direc- 
tions when  necessary.  Usually  each  man 
knew  his  duties  after  his  first  Instructions, 
and  performed  them  without  special  direc- 
tion. At  what  was  called  the  "short  side" 
of  the  sawmill  James  McAnally  had  charge 
of  a  gang  of  five  men.  whose  duties  were  to 
operate  one  of  the  saws  and  cut  logs  into 
lumber.  Mr.  McAnally  was  the  "head  saw- 
yer." known  as  such  by  reason  of  the  fact 
that  the  logs  first  came  to  his  saw.  His 
duties  were  to  operate  the  saw  and  machin- 
ery necessary  to  pass  the  logs  Into  the  saw, 
and  also  to  direct  the  men  working  with 
him.  These  men  were  under  his  dlrectloD 
and  control,  and  bound  to  obey  his  orders. 
They  were  hired  and  discharged  upon  his  re- 
quest by  the  foreman,  Mr.  La  Paw.  The  re- 
spondent. Dossett,  was  one  of  the  gang  of 
men  under  Mr.  McAnally,  and  was  known  as 
the  "log  deck  man."  The  log  deck  was 
al>out  18  feet  wide  and  about  50  feet  long, 
north  and  south.  On  the  east  side  of  the 
log  deck  were  the  rolle  upon  which  logs 
came  up  into  the  mill  from  the  millpond. 
Tlie  saw  carriage  was  to  the  west  of  the  log 
deck,  which  was  slightly  Inclined  from  the 
rolls  on  the  east  to  the  saw  carriage  on  the 
west  This  saw  carriage  was  oijerated  back 
and  forth,  northerly  and  southerly,  at  the 
will  of  the  sawyer.  On  tlie  saw  carriage 
were  two,  and  sometimes  three,  men,  who 
stood  beliiud  the  log  and  set  Iron  dogs  Into 
the  log.  HO  as  to  hold  it  steady  on  the  car- 
riage, and  so  as  to  change  Its  position  from 
time  to  time  as  required.  The  sawyer  op- 
erated the  saw  carriage  by  means  of  a  lever 
at  the  northwest  corner  of  the  log  deck, 
close  to  the  saw.  Immediately  over  the  saw 
carriage  were  two  friction  rollers,  one  of 
which  was  operated  by  an  overhead  lever 
JUBt  behind  the  sawyer  at  the  north  end  of 
the  log  deck.,  and  tlie  other  roller  was  operat- 
ed by  a  similar  lever  at  the  south  end  of 
the  log  deck,  which  lever  was  operated  by 
one  of  the  carriage  men.  The  sawyer's  pit 
was  a  little  lower  than  the  log  deck  and 
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near  the  saw.  In  the  floor  of  the  log  deck 
were  three  large  slots  about  two  feet  wide, 
extending  at  right  angles  from  the  saw  car- 
riage Into  the  log  deck.  The  first  and  third 
of  these  slots  were  about  0  feet  long.  The 
second  was  about  10  feet  long.  The  first 
of  these  slots  was  about  10  feet  south  from 
the  sawyer,  the  second  about  16  feet,  and 
the  third  about  23  feet  south.  In  the  first 
and  third  of  these  slots  were  what  were 
called  "push  arms,"  which  were  Iron  cast- 
ings which  worked  on  a  hinge,  and  when  not 
In  use  rested  in  the  slots.  These  posh  amu 
were  used  for  the  purpose  of  pushing  logs 
onto  the  carriage.  The  middle  slot  which 
was  the  largest,  having  a  length  of  about  10 
feet,  was  occupied  by  what  was  called  the 
"nigger,"  or  SImonson  log  roller.  The  body 
of  the  nigger  was  about  the  same  shape  as 
the  push  arms,  but  It  had  a  large  hinged 
hook  on  the  top  end  of  It,  which  hook  could 
be  used  to  pull  a  log  from  the  carriage, 
while  the  posh  arms  and  the  nigger  Itself 
were  used  to  push  or  strike  logs  Into  posi- 
tion. When  not  in  use,  this  hook  folded 
down  into  the  face  of  the  nigger.  When  the 
nigger  was  not  In  use,  It  rested  In  the  slot  tn 
the  log  deck,  the  same  as  tbe  push  arms. 
These  push  arms  and  nigger  were  operated 
solely  by  the  sawyer  by  means  of  a  alible 
lever  held  In  his  left  hand  at  his  station  In  the 
saw  pit.  The  movements  of  this  lever  were 
so  arranged  that  the  sawyer  could  either 
throw  up  the  push  arms  and  the  nigger  to- 
gether, or  throw  up  the  push  arms  alone,  or 
throw  up  the  push  arms  and  nlgga  and  ex- 
tend the  hook  forward  over  a  log  all  at  the 
same  time.  The  nigger,  however,  could  only 
be  raised  part  of  the  way  up,  anless  the 
push  arms  were  already  up  or  were  raised 
with  It.  The  push  arms  and  nigger  consti- 
tuted a  very  powerful  machine,  by  means  of 
which  the  largest  logs  could  be  handled  with 
tbe  greatest  ease;  the  motive  power  being 
steam,  and  the  nigger  having  an  Ind^end- 
ent  piston  capable  of  driving  it  against  a 
log  with  great  force.  These  push  arms  and 
nigger  were  used  for  placing  logs  on  the  saw 
carriage  after  the  logs  were  placed  within 
reach  of  them.  The  nigger  was  used  only 
when  •  the  push  arms  were  insufficient. 
Across  the  floor  of  tbe  log  deck,  and  at  right 
angles  to  the  saw  carriage,  were  skids  of 
iron  about  4  inches  high  and  a  few  feet 
apart  for  logs  to  roll  upon.  One  of  these 
skids  was  about  2  feet  from  the  nigger  slot 
towards  the  sawyer's  pit,  and  parallel  with 
it.  It  was  Mr.  Dossett's  duty  to  roll  logs 
from  the  log  deck  onto  the  saw  carriage,  or 
within  reach  of  the  push  aims.  When  the 
time  came  for  a  log  to  be  placed  upon  the 
saw  carriage,  Mr.  Dossett  was  required  to 
wrap  a  chain  around  the  log  on  tbe  tog  deck, 
fasten  one  end  of  the  chain  on  which  was 
a  swamp  hook,  into  the  log,  and  hook  the 
link  on  the  other  end  of  the  chain  Into  a 
chain  on  the  overhead  friction  roller.  Then, 
bj  means  of  ttm  lever  near  tbe  sawyer,  be 


Digitized  by  Google 


WaBh.) 


DOSSETT  T.  ST.  PAUL  ft  TACOMA  LUMBER  CO. 


275 


raUeA  tbe  log  down  to  the  saw  eairli^  or 
vritbia  reach  of  the  push  arms.  SometlmM 
togs  were  placed  on  the  saw  carriage  with- 
out the  use  of  tbe  push  arms.  When  the 
<dialn  on  the  log  waa  no  lODger  needed  to 
place  tbe  log  on  the  carriage,  it  was  Dos- 
aett^B  duty  to  remove  the  chain  from  the 
log  as  speedily  as  possible  and  make  ready 
for  anoUier  log  when  needed.  He  had  been 
wwking  around  tbe  mill  for  about  four 
years,  but  had  been  filling  the  position  of 
log  deck  man  about  three  weeks  only  at 
the  time  of  his  injury.  He  had  been  re- 
quested by  tbe  sawyer  to  be  more  prompt  In 
getting  his  chain  off  the  logs.  At  tbe  time 
of  tbe  acctdrait  a  log  about  36  feet  long  and 
about  4  feet  in  diameter  was  being  rolled 
down  by  respondent  from  the  li^  deck  onto 
the  saw  carriage  by  means  of  the  friction 
roller,  operated  by  the  lever  behind  the 
sawyer.  This  log  was  larger  at  one  end  than 
at  the  other,  and  ^d  not  come  squarely 
onto  tbe  carriage.  Mr.  McAnally  thereupon 
directed  respondent  to  stop  the  use  of  that 
roller,  and  to  change  the  position  of  the 
chain,  and  to  attach  It  to  tbe  other  roller. 
At  tbe  same  time  Mr.  McAnally  directed 
Ur,  Giese,  one  of  tbe  doggers,  to  go  to  the 
friction  roll  at  tbe  south  end  of  tbe  log  deck 
and  operate  that  lever,  so  as  to  roll  the  log 
down.  By  this  rear  lever  the  log  was  rolled 
further  down,  but  would  not  go  upon  the 
carriage  as  required.  Mr.  McAnally  there- 
upon brought  up  tbe  push  arms  to  drive  the 
log  Into  position.  Respondent  then  went  up 
to  the  log  tor  the  purpose  of  removing  the 
chain.  He  was  standing  with  his  back 
toward  the  sawyer  and  by  the  side  of  the 
slot  in  which  the  nigger  lay.  Mr.  Glese  gave 
the  chain  some  slack,  so  that  it  would  be 
removed.  Respondent  thereupon  placed  his 
back  to  the  log  and  reached  across  tbe  line 
of  tbe  nigger  slot  to  Jerk  the  chain  loose  from 
the  log.  At  the  instant  be  did  this  Mr.  McAn- 
ally brought  up  the  nigger,  which  struck 
respondent  on  bis  side  and  stunned  him.  so 
that  be  fell  or  slid  down  with  his  arm  cross- 
ing tbe  nigger,  which  was  still  pushing 
against  the  log,  so  that  the  blade  of  tlie  book 
crushed  bis  arm  practically  off  near  tbe 
shoulder.  The  arm  was  immediately  after- 
wards amputated.  Respondent  was  In  plain 
view  of  Mr.  McAnally,  about  20  feet  from 
him,  and  Mr.  McAnally  was  looking  in  the 
direction  of  respondent.  He  could  hare 
readily  seen  blm.  Tbe  foregoing  facts  are 
not  disputed.  There  was  some  evidence  to 
tbe  effect  that  respondent  was  not  supposed 
to  remove  the  chain  until  tbe  doggers  had 
set  tbeir  dogs,  and  that,  until  this  was  done 
and  while  the  push  arms  were  up,  the  saw- 
yer was  at  liberty  to  use  the  nigger,  and.  If 
tbe  push  arms  were  not  sufficient  to  place 
the  log  In  Its  proper  position  on  the  carriage, 
the  nigger  was  then  put  into  use.  There 
was  some  evidence  to  the  effect  that,  when 
the  push  arms  were  in  use,  It  was  re- 
^ndent's  duty  to  Immediately  remove  the 


chain,  unless  oxdsreH  not  to  do  so  by  tbe 
sawyer.  A  demurrer  to  the  complaint  was 
denied,  and  at  tbe  conclusion  of  plaintiff's 
evidence  defendant's  motion  for  a  nonsuit 
was  also  denied;  appellant  contending  then, 
as  it  does  now,  that  the  allegations  of  the 
complaint  ond  tbe  facts  proven  and  admit- 
ted on  the  trial  show  as  a  matter  of  law 
that  tiie  respondent  and  tbe  sawyer.  Mc- 
Anally, were  engaged  tn  a  common  employ- 
ment aa  fellow-servants,  and  each  was 
bound  to  know  what  the  other  was  doing 
and  bound  to  look  out  for  bis  own  safety, 
and  tliat  there  was  no  duty  of  tbe  master 
to  warn  one  servant  against  tbe  conduct  of 
a  fellow-servant 

This  same  qneatian  was  also  presented  to 
tbe  lower  court  upon  a  motion  for  a  new 
trial  after  verdict  Since  the  appeal  tn  this 
case  and  since  tbe  argument  ot  counsel,  we 
hare  recently  had  tbe  same  qoestirai  under 
consideratl<m  in  tbe  case  of  O'Brien  v.  Page 
Lumber  Co.  (decided  August  &  lfi05)  82  Pac. 
114,  which  was  a  case  similar  in  all  its  ea- 
SNLtlal  features  to  this  case^  and  we  there 
held  that  the  sawyw  was  a  vice  principal, 
upon  whom  rests  the  duty  to  warn  a  sonant 
in  a  dangerous  place,  kuown,  or  which  should 
have  been  known,  by  the  sawyer,  and  un- 
known by  the  servant  to  be  such,  and  that  a 
failure  of  the  sawyer  to  give  warning  under 
such  circumstances  is  negligence  of  the  mas- 
ter. This  is  not  a  new  doctrine,  and  is  based 
upon  humanity  and  sound  reason.  The  saw- 
yer is  In  command  and  control  of  the  servant 
who  is  bound  to  obey.  The  sawyer  sees  and 
knows  tbe  position  of  the  servant  who  Is  in 
tbe  active  discharge  of  bis  duties.  Tbe  saw- 
yer alone  knows  of  an  agency  which  he  may 
or  may  not  put  Into  operation,  wbich  agency, 
whoi  In  operatim,  becomes  dangraous  and 
makes  the  place  of  the  inferior  servant 
dangerous.  Whoi  such  servant  does  not 
know,  and  has  no  means  of  knowing,  the 
danger  of  tbe  place,  it  is  the  Imperative  duty 
of  the  master  to  warn  blm  thereof.  This 
duty  cannot  be  delegated  so  as  to  relieve  the 
master  of  liability.  To  bold  otherwise  would 
relieve  tlie  master  of  hla  duty  to  furnish  a 
reasonably  safe  place  for  tbe  servant,  and 
would  permit  a  superior  servant  in  control 
to  take  the  life  or  limb  of  such  Inferior  serv- 
ant without  an  opporiunl^  for  self-protection 
or  escape.  Nether  the  law  nor  the  dictates 
of  humanity  permit  such  results.  Xelson  v. 
Willey  Steamship  &  Nav.  Co.,  26  Wash.  548, 
67  Pac.  237;  Costa  v.  PadQc  Coast  Co..  26 
Wash.  138,  60  Pac.  398;  Shannon  v.  Mining 
Co.,  24  Wash.  119.  64  Pac.  169;  Uren  v. 
Mining  Co.,  24  Wash.  261.  61  Pac.  174; 
Sroufe  V.  Moran  Bros.  Co.,  28  Wash.  381,  68 
Pac.  896,  uS  L.  R.  A.  313,  92  Am.  St  Rep. 
847;  Wilson  v.  Xorthon  Pacific  Ry.  Co.,  81 
Wash,  67,  71  Pac.  713. 

Ul)on  the  question  of  contributoi7  negli- 
gence we  are  satisfied,  after  examining  the 
evidence,  that  there  was  uo  question  for  the 
court  The  evidence  was  conflicting  upon 
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that  point.  It  was  a  gnestlon,  therefore,  for 
the  Jury.  Appellant  Invokes  the  rule  In  this 
case  that  where  there  are  two  ways  of  doing 
a  duty,  one  safe  and  the  other  dangerous.  If 
the  servant  elects  the  dangerous  way  and  Is 
Injured,  he  cannot  recover,  and  cites  anthorl- 
tles  to  that  effect,  and  In  that  connection 
argues  that  the  respondent  could  have  walked 
around  the  nigger,  instead  of  reaching  across 
the  plane  of  Its  action,  and.  If  he  had  done 
BO,  would  not  have  been  Injured.  It  Is  suffi- 
cient to  say  upon  this  point  that  there  was  no 
apparent  danger  In  reaching  or  stepping 
across  the  plane  of  the  action  of  the  nigger. 
While  the  nigger  rested  in  Its  slot  and  was 
not  In  use,  there  was  no  more  danger  In 
reaching  across  than  there  was  in  walking 
around.  The  place  was  apparently  safe.  It 
was,  In  fact,  safe  when  respondent  chose  that 
way.  There  was  no  real  danger,  unless  the 
sawyer  should  put  the  nigger  In  operation. 
When  he  did  so,  the  place  became  dangerous, 
but  not  until  then.  There  was  evidence  to 
the  effect  that  It  was  customary  to  cross  this 
slot  when  the  nigger  was  not  in  use,  and 
that,  as  soon  as  the  push  arms  were  up.  It 
was  respondent's  duty  to  remove  the  chain, 
unless  directed  otherwise.  He  was  not  di- 
rected to  leave  the  chain  upon  this  occasion. 
If  this  evidence  was  true,  respondent  was 
justified  In  being  where  he  was,  and  also  In 
believing  that  the  place  was  safe.  This 
question  was  therefore  one  for  the  Jury. 
The  rule  contended  for  cannot  apply,  where 
both  ways  are  safe. 

It  is  argued,  also,  that  the  signal  to  remove 
the  chain  was  the  act  of  the  doggers  In  setting 
their  dogs.  There  was  evidence  to  this  effect; 
but  this  evidence  was  also  disputed,  as  stated 
above.  This  fact  was  one  for  the  Jury,  and 
not  for  the  court,  to  find.  The  complaint  al- 
leged that  the  sawyer  was  Incompetent,  and 
habitually  negligent  and  careless,  and  that 
the  same  was  known  to  the  appellant  and  un- 
known to  the  respondent  It  Is  also  alleged 
that  appellant  was  n^llgent  because  It  failed 
to  provide  a  safe  place  for  respondent  to 
work,  or  safe  methods  and  regulations.  Ap- 
pellant moved  to  strike  out  these  paragraphs, 
which  motion  was  denied.  At  the  trial  the 
court  permitted  evidence  to  be  introduced  to 
the  effect  that  upon  one  occasion,  about  a 
month  before  the  injury  complained  of  In 
this  case,  Mr.  McAnally,  the  sawyer,  in- 
jured one  of  his  mem  slightly,  and  narrowly 
averted  a  serious  accident,  which  was  gen- 
erally discussed  abont  the  mill,  and  also 
evidence  to  the  effect  that  McAnally  was  cross 
and  Irritable  toward  the  men  under  him. 
The  court  refused  to  strike  this  evidence 
out  of  the  case,  and  appellant  urges  these 
rulings  as  error.  We  said,  in  Green  v.  West- 
ern American  Co.,  30  Wash.  87,  70  Pac.  310: 
"Specific  acts  of  incompetency  of  the  pit  boss 


were  admissible  In  evidence  under  the  general 
allegation  that  the  pit  boss  was  Ignorant  and 
incompetent,  and  under  this  allegatl<Hi  evi- 
dence was  admissible  that  the  pit  boss  did 
not  have  regard  for  the  lives  under  his 
cha^,"  etc.  Under  this  rule  the  allegations 
In  the  complaint  were  sufficient,  and  the  evi- 
dence offered  was  competent,  and  it  was 
therefore  not  error  to  deny  the  motion  to 
strike  out  the  paragraphs  of  the  complaint  or 
to  strike  out  the  evidence.  We  are,  however, 
of  the  opinion  that  there  was  not  sufficient 
In  this  evidence  to  sustain  a  finding  of  negli- 
gence against  appellant  upon  these  grounds 
alone.  If  this  were  the  only  evidence  of 
n^ligence  In  the  case,  we  should  not  hesitate 
to  dismiss  the  action.  But  there  was  clearly 
sufficient  evidence  upon  other  grounds  herein- 
before discussed,  and  we  are  further  clearly 
of  the  opinion  that,  If  the  court  erred  In  re- 
fusing to  strike  this  evidence,  such  error  was 
harmless,  because  the  court  clearly  and 
fairly  Instructed  the  jury  as  to  what  ques- 
tions of  n^llgence  they  might  considw  under 
the  evidence,  and  the  Incompetency  ot  ihe 
sawyer  was  not  one  of  them. 

Appellant  also  contends  that  the  conrt 
erred  In  permitting  three  witnesses,  who  had 
been  employed  for  a  long  time  as  sawyers  In 
other  mills,  to  testify  as  to  the  duties  of 
sawyers  under  circumstances  surrounding  tills 
accident.  The  testimony  was  In  corrobora- 
tion of  witnesses  who  had  already  stated 
what  were  the  rules  In  appellant's  mill  at  the 
time  of  the  accident.  It  is  no  doubt  true  that 
customs  or  rules  In  one  mill  are  not  neces- 
sarily the  customs  or  rules  adopted  In  others 
of  the  same  kind  and  capacity,  but  we  think 
It  was  not  an  abuse  of  discretion  on  the  part 
of  the  trial  court  to  receive  evidence  of  this 
kind  (Traver  v.  Spokane  Street  Ry.  Co.,  25 
Wash.  225,  65  Pac.  284),  because  reasonable 
rules  and  customs  In  mills  of  the  same  hind 
and  capacity  are  generally  the  same,  unless 
special  conditions  render  different  rules  nec- 
essary or  more  convenient  and  adaptable. 
There  was  no  error  In  receiving  the  testimony 
of  these  witnesses.  Appellant  In  its  briefs 
makes  numerous  objections  to  the  Instruc- 
tions which  the  court  gave  to  the  Jury.  The 
most  Important  of  these  objections  are  covered 
by  what  we  have  already  said.  We  do  not 
deem  the  other  objections  of  sufficient  merit 
to  justify  furthar  discussion.  It  Is  suffi- 
cient to  say  that  the  Instructions  given  by 
the  court  fully  and  fairly  covered  every  theo- 
ry of  the  case  and  were  as  favorable  to  the 
appellant  as  could  safely  be  given. 

We  find  no  reversible  error  In  the  record. 
The  Judgment  is  therefore  affirmed. 

HADLBT  and  DUNBAR,  JJ..  concur. 
CROW,  J.,  concors  In  the  result 
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HEMEK     CITY  OF  BALLABD. 
(Supreme  Goart  of  Wasbington.  Sept  ^ 

1905.) 

1.  Municipal  Cobpobations  —  Wabeants  — 

PATMEKT  rBOM    SPSCIAL  FU3TD8  —  LlUITA- 

XION  OF  Acnona. 
Ad  action  on  warrants  drawn  on  a.  special 
Mzeet  improvement  fund,  brought  within  three 
years  after  notice  that  the  city  bad  diverted 
the  fund  bj  paying  Bubseguent  warrants  drawn 
thereon,  is  not  barred  bj  fimitationa. 

2.  Sake  —  AFPOKnoNUBnT  or  Cost  ov  Ih- 

FBOVEUXNT  TO  ClTT. 

Ballinger's  Ann.  Codes  &  St.  S  943,  pro- 
vides that  the  expense  of  street  interaectlone 
and  crossings  in  a  street  improvunent  sball  be 
paid  by  the  city.  A  ci^  made  an  enUre  con- 
tract for  the  improvement  of  a  street;  Incladiog 
intersections  and  crossings,  for  a  specified  sum. 
TTbe  cost  of  the  improvement  was  to  be  paid  for 
by  a  special  assessment  on  tiu  proper^  bene- 
fited, and  the  city's  liability  for  the  cost  of  tba 
intersections  and  crossings  tvas  fixed.  The  con- 
tractor was  to  be  paid  in  warrants  issued  on 
the  special  street  Improvement  fund.  Warrants 
were  issued  on  the  fund  for  the  contract  price. 
Held,  that  the  cost  of  the  improvement  ap- 
portioned to  the  city  was  a  part  of  the  spedal 
land,  and  chargeable  with  payment  of  warrants 
Issued. 

FoUerton,  3^  disaentiiw  in  put. 

Appeal  firom  Superior  Conrt  King  County; 
B.  B.  AlbertBon,  Judge. 

Action  by  F.  P.  Hemen,  prosecnted  after 
fala  deaOi  by  Leanna  M.  Hemen,  Mb  admin- 
istratrix, snbatltuted  aa  party  plaintlft, 
agalnat  die  city  of  Ballard.  From  a  Jndg- 
meat  for  defendant,  plaintiff  appeals.  Be- 
Tersed. 

Ballinger,  Ronald  A  Battle  and  A.  J.  Ten- 
nant,  for  appellant  M.  H.  Zngeraoll,  for  re- 
spondokt 

CROW,  J.  In  the  year  1800.  the  city  of  Bal- 
lard by  proper  proceedings  Improved  Ballard 
avenue,  created  an  assessment  district,  and 
afterwards  levied  a  special  assessment  on  all 
property  in  said  district,  thereby  creating  a 
8i>eclal  fund  to  pay  for  said  improvement  A 
contract  was  let  to  one  Thadeus  Comfort  for 
the  total  sum  of  $18,585.90,  which  was  to  be 
paid  by  warrants  issued  against  said  Bi;>ecial 
fond.  Under  section  943,  Ballinger's  Ann. 
Codes  A  St,  the  expense  of  said  improvement 
at  street  crossings  and  intersections  became 
a  liability  of  the  city,  which  In  this  instance 
amounted  to  $982.43.  The  total  assessment 
made  on  property  in  the  special  district  was 
fll,982.77,  which,  with  said  sum  of  $982.43, 
made  a  special  fund  of  $12,005.20,  not  suffi- 
cient to  pay  the  full  contract  price.  No  ob- 
jection to  the  Insufficient  amount  of  said  as- 
sessment has  ever  been  made  by  any  of  the 
parties  Interested.  The  entire  assessment 
made  has  been  collected  by  the  dty.  Said 
Improvement  was  fully  completed  by  the  con- 
tractor, and  the  city  Issued  warrants  to  him, 
numbered  1  to  79.  Inclusive,  drawn  on  said 
Ballard  avenue  street  Improvement  fund,  for 
the  total  amount  of  $13,585.99,  the  entire 
-contract  price,  F.  P.  Hemen  purchased  war- 


rants 70,  71,  and  72,  each  for  $200,  from  said 
contractor,  and  owned  the  same  at  the  time 
of  the  commencement  of  this  action.  Said 
warrants  were  Identical  In  form  and  amount; 
No.  70  reading  as  follows: 

"No.  70.  Street  Improvement  Warrant  $200.00 

"Ballard.    Wash.   November    12th,  1800. 
"Treasorer  of  the  Town  of  Ballard : 

"Pay  to  Thadeus  Comfort  or  bearer,  the  sum 
of  two  hundred  dollars  out  of  the  Ballard  Av 
enae  Street  Improvement  Funds,  under  Or- 
dinance No>  i%  not  otherwise  appropriated. 

"C.  F.  Treat  Mayor. 

"Chas.  Hadfield,  Town  Clerk." 

Ail  warrants  priw  to  No.  70  were  fnlly 
paid  from  said  special  fund,  and  $291.91  was 
on  Jane  23, 1003,  paid  on  the  amount  of  prin- 
cipal and  interest  due  on  said  No.  70.  No 
payments  have  been  made  on  71  or  72,  al- 
though demanded.  On  September  8,  1891, 
the  dty  of  Ballard  took  up  warrants  73  to 
77,  inclusive,  later  than  those  held  by  Mr. 
Hemen,  and  paid  or  canceled  the  same  by  is- 
suing a  warrant  on  its  general  fund  for  the 
principal  and  Interest  dne  thereon,  and  on 
January  11,  1892,  said  city  also  took  up  war- 
rants 78  and  79,  later  than  those  held  by 
Mr,  Hemen,  and  paid  or  canceled  them  by  Is- 
suing a  warrant  on  its  street  fund  for  the 
principal  and  interest  due  thereon.  The  to- 
tal principal  amount  of  said  special  fund 
warrants  73  to  79  so  taken  up  was  $082.43, 
being  the  sum  for  which  said  city  was  liable 
for  the  expense  of  said  Improvement  at  street 
crossings  and  Intersections.  F.  P.  Hemen, 
as  holder  and  owner  of  said  prior  warrants 
Nos.  71  and  72,  claiming  that  said  later  war- 
rants had  been  paid  by  said  ci^  with  money 
that  belonged  to  said  special  Ballard  avenue 
fund,  and  that  his  warrants  should  have  been 
first  paid,  commenced  this  action  to  recover 
damages  sustained  by  him  resulting  from 
the  wrongful  action  of  respondent  in  first 
making  payment  of  said  subsequent  warrants. 
The  city  pleaded  the  statute  of  limitations, 
to  which  affirmative  answer  the  said  F.  P. 
Hemen  replied  by  alleging  that  he  had  no 
knowledge  of  the  misappropriation  of  moneys 
belonging  to  said  special  fund  until  within 
three  years  prior  to  the  commencement  of 
this  action.  Upon  the  evidence  the  trial 
court  found  this  allegation  to  be  true,  but 
also  found  that  all  the  above  transactions 
were  matters  of  public  record  from  and  after 
the  time  of  their  occurrence,  and  that  said 
Hemen  had  constructive  notice  thereof. 
Trial  was  had  without  a  Jury,  and  the  court 
made  findings  by  which  the  facts  above  stat- 
ed were  ascertained  and  determined.  No  ex- 
ceptions were  taken  to  said  findings;  the 
same  having  been  accepted  by  both  parties. 
Upon  said  findings  the  court  made  conclu- 
sions of  law,  and  entered  Judgment  dismiss- 
ing the  action.  After  the  final  Judgment 
had  been  entered,  the  death  of  said  F.  P. 
Hemen,  was  suggested,  and  upon  sUpulatlon 
Leanna  M.  Hemeo,  his  administratrix,  was 
substituted  as  party  plaintiff,  and  now  pros- 
ecutes this  appeal. 
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Only  two  qnesttonfl  arise  for  our  consider- 
ation :  (1)  Has  the  action  t»een  barred  by  tbe 
statute  of  limitations?  (2)  Is  a^wllant  en- 
titled to  recover  on  the  facts  found?  We 
do  not  tblnk  the  action  baa  been  barred.  The 
trial  court  found  afflrniatlvely  that  said  F. 
P.  Hemen  bad  not,  at  any  time  within  three 
years  prior  to  the  commencement  of  tbla 
action,  any  actual  notice  or  knowledge  of  tbe 
action  of  the  city  in  taking  up  said  later 
warrants.  Under  tbe  authority  of  New  York 
Security  &  Trust  Co.  v.  City  of  Tacoma,  30 
Wash.  GGl,  71  Pac.  and  Northwestern 

Lumber  Co.  v.  City  of  Aljerdeen,  35  Wash. 
«36,  77  Pac.  1063,  this  action  was  com- 
menced in  time.  If  respondent,  in  taking  up 
said  later  warrants  Nos.  73  to  79,  disbursed 
money  belonging  to  said  special  Ballard 
avenue  fund,  and  In  so  doing  paid  warrants 
later  than  those  held  by  appellant,  and  if 
after  payment  of  all  warrants  prior  to  those 
held  by  appellant  said  money  would  bare 
been  sufflolent  in  amount  to  have  paid  appel- 
lant*8  warrants,  and  If  no  money  now  re- 
mains in  said  special  fund  to  pay  appellant, 
then,  under  the  holdings  of  this  court, 
respondent  would  in  this  action  be  li- 
able to  appellant  for  damages  sustained. 
New  York  Security  &  Trust  Co.  v.  City  of 
Tacoma,  supra ;  Northwestern  Lumber  Co. 
V.  City  of  Aberdeen.  35  Wash.  630,  77  Pac. 
1003;  Potter  v.  City  of  New  Whatcom.  20 
Wash.  5S0,  5(j  Pac.  304,  72  Am.  St.  Rep.  1.^ ; 
Northwestern  Lumber  Co.  v.  City  of  Aber- 
deen, 22  Wash.  404.  GO  Pac.  1115.  Most  of 
Bald  cases  also  bold  that  warrants  drawn 
on  a  special  fund  should  be  paid  In  the  order 
of  their  priority.  See,  also.  La  France  Fire 
Engine  Co.  v.  Davis,  9  Wash.  GOO,  38  Pac. 
154;  Bardsley  v.  Sternberg.  18  Wash.  G19, 
52  Pac.  251,  524.  Tbe  facts  show  that  there 
was  enough  money  to  pay  all  warrants  prior 
to  those  held  by  appellant,  and  to  make  a 
partial  payment  on  No.  70  held  by  him,  but 
that  DO  further  funds  now  remain  to  pay  any 
additional  sum  on  bis  three  warrants.  The 
Tital  question,  therefore,  which  we  are  called 
upon  to  decide  is  whether  said  $082.43,  which 
was  to  be  paid  by  said  city  on  account  of 
the  exiiense  of  said  Improvement  at  street 
crossings  or  intersections,  was  or  was  not 
a  part  of  said  special  Ballard  avenue  street 
improvement  fund.  If  It  was,  appellant  is 
entitled  to  retnver;  If  not,  this  action  was 
properly  dismissed. 

In  section  943.  Ballinger's  Ann.  Codes  &  St., 
which  [vovides  tbe  method  of  making  street 
ImproTements,  creating  assessment  districts, 
and  levying  special  assessmoits,  we  find  tbe 
following  language;  "The  expense  of  all 
ImproT^ents  In  the  space  formed  by  the 
Sanction  of  two  or  more  streets,  or  where  one 
main  street  terminates  In  or  crosses  another 
main,  street,  and  also  all  necessary  street 
crossings  or  crossways  at  corners  or  Int^- 
sectlons  of  streets  •  •  •  shall  be  paid 
by  the  city."   The  record  sbowa  that  one 


entire  contract  was  let  to  Tbadeus  C<Hnfort 
to  make  the  oomplete  improvement.  Including 
crossings,  street  intersections,  etc.  The  con- 
tract price  was  $13,585.90.  which  necessarily 
included  tbe  $082.43  for  whldi  the  city  was 
liable.  The  contractor  was  to  be  paid 
only  in  warrants  Issued  from  time  to  time 
on  said  special  Ballard  avenue  fund.  Seven- 
ty-nine warrants  In  all  were  Issued  to  said 
contractor  on  said  special  fund  tor  the  full 
contract  price  of  $13,585.99.  This  method 
of  business  adopted  by  the  contractor  and 
the  city  clearly  shows  their  construction  of 
the  contract  to  be  that  said  contractor  was 
to  be  paid  out  of  said  special  fund  for  all 
the  work,  Including  that  portion  for  which  the 
city  was  liable.  This  construction  appears 
from  the  form  and  wording  of  the  warrants 
themselves.  Our  conclusion  Is  that  only  one 
fund  was  contemplated,  and  that,  after  the 
79  special  warrants  had  been  Issued,  the  city 
was  Indebted  to  tbe  special  Ballard  avenue 
street  improvement  fund  Just  the  same  as 
any  property  within  tbe  district  that  had 
been  assessed.  When  the  assessments  on 
said  property  were  collected,  they  became  a 
part  of  and  went  into  said  special  fund,  and 
we  think  an  obligation  rested  on  tbe  city  to 
pay  its  $982.43  into  tbe  same  fund.  This 
was  certainly  the  orderly,  proper,  and  busi- 
.nesslike  method  of  proceeding,  and,  had  it 
been  done,  tbe  city  would  have  applied  all 
the  money  In  said  si)eclal  fund  to  the  pay- 
ment of  said  special  warrants  In  tbe  order 
of  their  priority,  and  appellant's  warrants 
would  have  been  fully  paid.  Instead  of  do- 
ing this,  respondent  issued  warrants  on  its 
general  fund  and  street  fund,  and,  instead 
of  paying  their  proceeds  into  the  special  fond, 
used  the  same  to  take  up  special  warranto 
73  to  79,  leaving  appellant's  prior  warrants 
without  any  means  of  payment. 

In  argument,  respondent  refers  to  this 
transaction  as  a  cancellation  of  an  excess  of 
warrants  which  had  been  improperly  issued 
against  tbe  q)ecial  fund.  We  think,  how- 
ever, that  its  legal  effect  was  a  payment  of 
said  siwclal  fund  warrants  with  money  which 
rightfully  belonged  to  said  fli)ecial  fund  and 
should  have  been  placed  therein.  Seventy- 
nine  warrants  bad  been  issued  In  payment  of 
$13,585.09,  tbe  full  contract  price.  The  only 
money  that  could  become  arallabJe  to  pay 
said  79  warrants  In  their  order  was  the  siie- 
dal  assessment  coming  from  proper^  in  the 
district  and  the  money  due  from  the  dty  for 
its  share  of  the  contract,  and  the  total  spe- 
cial fund  thus  created  should  have  been  paid 
on  tbe  q)eclal  fund  warrants  in  their  order. 
Holding,  as  we  do.  that  said  $082.43  was 
legally  and  rightfully  a  part  of  said  special 
fund  and  should  have  been  transferred  to 
and  paid  into  It,  and  the  city  having  failed  to 
pay  the  si>ecial  warrants  lu  proper  order,  to 
tbe  prejudice  and  damage  of  appellant,  we 
are  of  opinion  that  appellant  ia  entitled  to 
recover. 
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The  Judgmoit  of  the  snperlor  coart  Is  re- 
versed, and  the  cause  remanded,  with  Instruc- 
tions to  enter  Judgment  for  appellant 

MOUNT,  C.  J.,  and  ROOT,  HADLET,  and 
DUNBAH,  JJ.,  concur. 

FULLBRTON,  J.  I  am  of  the  opinion 
that  the  appellant's  right  of  action  was  bar- 
red bs  the  statute  of  limitations,  and  I  dis- 
sent from  the  concliudon  reached  by  the  ma* 
Jwrlty. 


In  re  WBSTLAKB  ATB. 
MAIN  IMP.  GO.  et  al.  v.  CIT7  OF 
SBATTLS. 
(Supreme  Court  of  Washington.  Sept.  14, 
1806.) 

1.  HUITICIPAX.     COBPOHATIONS  —  IjOCAI.  IH- 

provements— assessuert  tor  benefit&— 
Statutes — Vaumtt. 

A  statute  authorising  a  city  to  take  the 
initiative  In  the  matter  of  making  lof»l  im- 

firovemeots  and  levying  assessments  to  pay  there- 
or,  and  providing  that  the  apportionment  of 
the  assessments  shall  be  made  by  commissioners 
appointed  hy  the  court,  and  empowering  the 
court  to  correct  inequalities  in  the  assessments 
OD  objection  being  made,  is  not  In  conflict  with 
Const,  art.  7,  S  9,  providing  that  the  Legisla- 
ture may  vest  the  antboritles  of  cities  with  the 
power  to  make  local  improvementfi  by  special 
assessment  on  property  beneflted;  the  statute 
not  conferring  on  the  court  the  power  to  make 
the  assessments. 

2.  Same— Paopmr  Ltabix-Statotobt  Peg- 

VISIONS. 

I>av8  1003,  p.  241.  c.  129,  amending  Laws 
1803.  p.  IHa.  c.  S4,  8  19.  by  eliminating  from 
eertion  19  the  word  "contiguouti"  in  the  pro- 
Tiaion  restricting  the  a^setument  for  a  local  im- 
provement to  "contiguous"  property  benefited, 
is  controlling  in  proceedings  by  a  city  to  take 
land  for  a  street  at  the  cost  of  the  property 
benefited,  where  the  sapplementary  petition  in 
the  proceeding  was  filed  after  the  adoption  of 
the  amendment,  though  the  ordinance  providing 
therefor  wait  adopted  prior  thereto ;  and  hence 
an  anwessment  is  not  invalid  because  it  assesses 
property  not  contiguous  to  the  proposed  street. 

3.  SAUB— MODE  OF  ASBESSHBNT. 

\Vhere  the  laying  out  of  a  new  street,  pur- 
suant to  proceedinga  to  take  land  therefor  at 
the  coat  of  the  property  benefited,  divided  a  lot 
Into  two  parcels,  the  tax  for  the  benefits  should 
be  assessed  on  each  parcel  separately. 

4.  Same— BsNcriTS— DtTTY  of  Commissi  on  ebs. 

Commixsioners,  in  estimating  the  benefits 
on  projuTty  by  reason  of  the  opening  of  a  street 
at  the  cwit  of  the  property  benefited,  must  take 
Into  consideration  the  special  use  made  of  the 
property  and  for  which  it  is  well  adapted  in 
the  future,  and,  having  regard  for  the  char- 
acter and  value  of  each  parcel,  they  should  con- 
sider what  benefits  accrue  to  the  property 
reasonably  to  be  expected  as  occasioned  by  the 
improvement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  S{  1109, 
Ilia] 

5.  Same— Act  of  Commisbionebs— Review. 

The  act  of  commissioners  in  proceedings  to 
take  land  for  a  street,  in  apportioning  the  cost 
on  the  fiity  and  on  the  district  specially  bene- 
fited, is,  in  the  absence  of  fraud,  mistake,  or 
arbitrary  action  amounting  to  a  'manifest  tbuss 


of  discretion,  not  reviewable  by  the  court,  on 
the  assessment  roll  coming  before  it  for  con- 
firmation. 

6.  Same— RioiiT  of  Commissionebs  to  De- 
termine PaOPEKTT  Bknefited. 

Under  Laws  1893.  p.  1S!>,  c.  84,  providing 
that  all  property  benefited  by  a  local  Improve- 
ment shall  be  assessed  by  commissioneni  ap- 
pointed by  the  court,  and  imposing  on  the  com- 
missioners the  duty  to  examine  the  locality 
where  the  improvement  is  propOi^ed  to  be  made 
and  the  parcels  that  will  be  benefited,  the  com- 
missioners are  authorixed  to  determine  what 
property  is  beoefited,  and  the  court  appointing 
them  cannot  restrict  the  assessment  to  the  prop- 
erty embraced  in  the  district  prescribed  by  the 
ordinance  providing  for  the  improvement,  or 
set  aside  an  aB«eBsment  roll  made  by  the  com- 
missioners because  they  assessed  property  not 
within  the  district  created  by  the  ordinance. 

7.  Same— Obdeb  CoNriBHiNO  Assessment- 
Appeal  —  Reveesal  —  Effect  on  PABmts 
Not  Appealing. 

Under  Laws  1803.  p.  199.  c.  84,  |  27,  which 
provides  that,  where  objections  to  an  assess- 
ment for  benefits  for  a  local  improvement  are 
not  filed  within  the  time  ordered  by  the  court, 
default  may  be  entered  and  the  assessment  con- 
firmed, and  section  30  (page  200),  which  declares 
that  the  judgment  of  the  court  shall  have  th» 
effect  of  a  separate  judgment  as  to  each  parcel 
assessed,  and  any  appeal  shall  not  invalidate 
the  judgment,  except  as  to  the  property  con- 
cerning which  the  appeal  Is  taken,  property 
owners  failing  to  appeal  from  an  order  con- 
firming an  asaessment  cannot  share  in  the  bene- 
fits resulting  from  a  succesaful  appeal  by  other 
owners, 

8.  Same—Revbbbal  09  Oboeb  of  Confibma- 
tion  —  Nbw  FBOOratDIMOS— Gostb— Appm- 

tionment. 

WHiere  the  court,  on  appeal  by  some  prop- 
erty owners  from  an  order  confirming  an  assess- 
ment for  the  cost  of  a  local  improvement,  re- 
versed the  order,  the  trial  court  must  appoint 
new  commissioners  for  the  purpose  of  ascer- 
taining bow  much  real  estate  is  benefited  and 
preparing  an  assessment  roll  comprising  the 
property  of  the  owners  who  appealed,  together 
with  all  property  benefited  and  lying  outside 
of  the  district  formerly  assessed,  and  the  ex- 
penses of  the  former  proceedings  and  the  new 
assessment  must,  except  what  is  assessed  on  the 
property  of  owners  who  did  not  appeal,  be  as- 
sessed upon  land  described  in  the  new  assess- 
ment roll,  in  the  proportion  of  the  benefits  re- 
ceived from  the  improvement. 

Appeal  from  Superior  Court,  King  County; 
Arthur  E.  Griffin,  Judge. 

Condemnation  proceedings  by  the  city  of 
'Seattle  for  the  taking  of  land  for  Westlake 
avenue.  From  an  order  confirming  the 
assessment  of  benefits,  the  Main  Improve- 
ment Company  and  others  appeal.  Re- 
versed. 

Peters  &  Powell,  Piles,  Donworth,  Howe  & 
Farrell,  Thomas  T.  Llttell,  Shepard  &  Lyter, 
and  Tucker  ft  llyland,  for  appellants.  Scott 
Calhoun  and  Elmer  B.  Todd,  f<»  reqiondent 

ROOT,  J.  By  Ordinance  No.  7,733,  ap- 
proved February  13,  1902,  the  elty  council 
of  the  city  of  Seattle  determined  to  extend 
and  establish  Westlake  avenue,  and  created 
a  local  Improvement  district  of  property  to 
be  specially  benefited  thereby ;  said  dis- 
trict to  be  assessed  to  pay  for  the  proper- 
tf  taken  or  damaged  la  eitabltohing  and 
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extending  said  ayenne.  In  accordance  with 
this  ordinance,  condemnation  proceedings 
were  Inatltnted  under  the  city's  power  of 
eminent  domain,  and  compensation  awarded 
Cor  the  taking  and  damaging  of  private 
property  thereby.  To  determine  the  braeflta 
to  be  dolTed  and  to  aaaeas  the  same,  the 
court  appointed  three  oommlssioners,  who 
returned  an  assessmoit  roll  December  1. 
1903,  which  roll  Indnded  the  property  Inside, 
as  well  as  considerable  property  Wng  out* 
side,  of  the  limits  of  the  improrment  dls> 
trict  prescribed  by  the  city  comidl  in  said 
ordinance.  Upon  motion  the  court  set  aside 
this  roll,  and  appointed  a  new  board  of  com- 
missioners to  prepare  another  roIL  Hie 
second  board  was  directed  by  fbe  oourt  to 
assess  only  the  property  contained  in  tiie 
improvement  district  established  by  the 
city  ordinance  aforesaid.  Two  of  the  mem- 
bers of  the  former  board  were  appointed 
upon  the  new  board,  with  one  other  mranber. 
The  second  board  returned  another  assess- 
ment roll  covering  oaly  property  with- 
in the  district  as  described  in  the  ordi- 
nance. The  total  amount  of  the  assessment 
was  4206,000,  of  which  about  ^,000 
was  assessed  to  the  city  as  a  whole.  The 
total  above  mentioned  contained  an  item  of 
S5,O0O,  which  was  the  estimated  cost  and 
expense  Incurred  In  preparing  the  first  aa- 
sesament  roll.  The  Improvement  was  in- 
tended to  afford  a  more  convenient  accees 
from  the  northern  part  of  the  city  to  the 
business  center,  and  to  establish  an  avenue 
upon  which  the  commercial  business  of  the 
city  might  readily  be  extended.  From  the 
evidmce  of  the  commissioners  It  appears 
that  all  of  the  property  covered  by  the  flrat 
assessment  roll  was  specially  benefited.  It 
appears  that  most  of  the  property  Included 
in  the  first  roll,  and  much  included  In  the 
second.  Is  not  property  abutting  upon  West- 
lake  avenue,  and  la  not  "contiguous,"  as  that 
term  Is  ordinarily  understood;  some  of  said 
property  being  nearly  or  quite  a  half  a  mile 
distant  from  said  contemplated  improve- 
ment The  assessment  roll  returned  by  the 
second  board  was,  after  some  modifications, 
ratified  by  the  sui>erlor  court  From  this  or- 
der of  confirmation  appeals  are  taken  by 
several  property  owners  aifected  th«:eby. 
These  appeals  were  heard,  and  hava  been 
considered,  together.  Various  contentions  are 
made  as  to  the  asserted  ill^ality  of  said 
order  and  the  proceedings  leading  up  thereto. 

Constitutionality.  First,  it  la  submitted 
that  the  statute  under  which  the  assessment 
was  made  is  unconstitutional,  la  that  It  as- 
sumes to  authorize  an  assessment  by  the 
court  Article  7,  i  9,  of  our  Constitution, 
provides:  "The  Legislature  may  vest  the 
corporate  authorities  of  cities,  towns,  and 
villages  with  power  to  make  local  Imivove- 
ments  by  special  assessment  or  by  special 
taxation  of  property  benefited."  It  is  con- 
tended that  this  authority  vests  in  the  city 
the  n9wer  to  make  such,  assessments,  and 


that  said  power  cannot  be  delegated  to  a 
court  "While  atatntea  authorlKing  courts 
to  assess  tazea  are  generally  unconstitution- 
al, yet  those  authorising  the  exercise  of  a 
oortain  npervlBion  and  also  the  assessment 
of  certain  taxes  are  often  regarded  as  valid." 
8  Cyc  8Seb.  The  dty,  and  not  the  court, 
ia  autboriaed  to  take  the  Initiative  in 
Ihn  matter  vt  audi  improvonents  and  the 
asseesmaits  to  pay  therefor.  It  was  the 
legislative  power  of  the  dty,  exercised  by 
its  council,  that  occasioned  the  imposition  of 
the  asseasment  The  state  Legislature  gave 
the  city  the  authority  to  levy  such  a  tax.  It 
provided  the  method  by  which  it  should  be 
done.  By  this  plan  the  apportionment  of 
the  tax  to  the  various  parcels  of  property 
is  made  by  a  board  of  commissioners  appoint- 
ed by  the  court  These  commissionerB,  by 
operation  of  law,  become  in  effect  officials 
or  agents  of  the  munidpallty  for  the  per- 
formance of  this  service.  Upon  the  com- 
pletion of  the  commissioners'  work  It  may 
be  called  in  question  by  any  Interested  per- 
son before  the  court  which  Is  vested  with 
revisory  powers.  The  function  of  the  court 
in  these  proceedings  Is  to  settle  disputes 
and  to  correct  errors  and  inequalities  called 
to  Its  attention,  and.  thereby  relieve  the  as- 
sessment of  any  lack  of  uniformity  or  other 
injustice.  That  the  act  of  the  Legislature 
Invokes  the  asatstance  of  the  court  to  obvi- 
ate errors  In,  and  facilitate  the  accomplish- 
ment of,  a  special  assessment  does  not,  in 
our  opinion,  render  the  statute  obnoxious  to 
the  Ccmstitutlon.  Lake  v.  City  of  Decatur, 
91  III.  S96;  Cooley,  Taxation,  pp.  47,  313, 
314,  364 ;  State  ex  reL  Mayor  v.  Bnslgn,  54 
Minn.  372,  66  N.  W.  41;  Banman  v.  Bom. 
167  U.  8.  648,  17  Sup.  Ot  966,  42  L.  Bd.  270. 
We  may  obeerre,  however,  that  we  think 
the  statute  in  Qoestltm  goes  aa  far  aa  per- 
missible in  tlie  directloa  oC  imposing  vpaa 
the  Judidary  leglalattve  tunctlona. 

It  la  nrged  that  modi  j/raporty  not  **coo- 
tlgnom^'  to  the  Imptorement  ia  asaesaed. 
This  proceeding  was  commenced  under  the 
provtsionB  of  Hie  act  of  1898.  Laws  1898,  p. 
189;  e.  84.  While  section  18  of  aald  atetuto 
would  aeem  to  restrict  tiie  assessment  to 
"contlgnoas"  pr<^rty  benefited.  It  is  ques- 
tionable whefiber  tibe  act,  cMiatmed  aa  a 
whole,  should  be  given  that  dfeet  There  I« 
also  mudi  donbt  tts  to  whether  tbe  term  "oon- 
tlgnous,"  as  used  In  the  atetnte,  ahonld  be 
given  the  literal  meaning  whidi  ita  derlva* 
tlon  might  suggest,  and  which  some  of  appel- 
lants insist  upon.  Authority  is  not  wanting 
for  an  interpretation  giving  this  term,  as  em- 
ployed in  statutes  of  this  character,  a  more 
comprehensive  meaning.  However,  we  do 
not  regard  a  determination  of  either  of  these 
questions  essential  in  this  case.  Before  tbe 
supplementary  petition  herein  was  filed,  and 
before  assessment  for  this  Improvwent  was 
apportioned  or  confirmed,  the  Legislature 
amended  said  section  19  by  ellminatins 


Digitized  by  Google 


Wuh.) 


IN  BE  WBSTLAKB  AVBL 


281 


tberefi-<Mn  the  word  "contiguous."  LawB 
1903,  p.  241,  c.  129.  No  valid  reason  Is 
shown  why  the  new  law  should  not  be  eon- 
trolllng  in  this  proceeding.  Con'sequently 
the  aaseflBment  could  be  legally  apportioned 
tipon  the  property  benefited,  regardless  of 
whether  or  not  it  was  contiguous.  Spokane 
T.  Browne,  8  Wash.  317.  30  Pac.  26 ;  Cllue  v. 
Seattle,  13  Wash.  444,  43  Pac.  367 :  Lewis  v. 
Seattle,  28  Wash.  630,  69  Pac.  393. 

Error  la  assigned  by  one  appellant  upon 
the  action  of  the  conrt  in  sustaluing  a  "lump" 
assessment  against  two  entirely  separate 
portions  of  a  certain  lot;  these  parcels  being 
separated  by  the  width  of  the  new  avenue. 
We  tbinli  this  assignment  well  taken.  While 
these  tracts  were  formerly  portions  of  the 
same  lot,  the  laying  out  of  the  new  avenue 
pursnant  to  the  condemnation  proceedings 
terminated  the  entity  of  said  lot,  and  left  the 
un taken  portions  as  separate  and  distinct 
parcels.  The  tax  for  the  benefits  accruing 
to  each  of  these  should  have  been  assessed 
thereupon  separately. 

Objection  is  made  that  the  commissioners, 
In  eetlmathig  the  benefits  to  be  assessed  upon 
certain  property,  did  not  take  Into  consider- 
ation the  spedal  use  being  made  of  said  prop- 
CTty  and  for  which  it  was  well  adapted  for 
the  future.  It  was  the  duty  of  the  commls- 
'aioDars  to  regard  this  special  use,  and  to 
comdder  any  and  all  uses  being  made  of  pnqp- 
eetj,  or  for  whldi  the  property  was,  or  would 
naturally  and  with  reaaraable  probability 
tMcom^  suitably  adapted.  In  the  light  of 
all  these  facts,  and  the  character  and  extent 
of  the  improvement,  it  was  for  the  commis- 
sionera  to  say  bow  much  such  property  was 
bttiellted. 

Oontentlon  is  made  that  the  oommlsalon- 
ers,  in  apportioning  benefits,  took  Into  consid- 
eration matters  remote,  speculative,  vague, 
and  conjectural,  which  they  thought  might 
exist  in  the  future.  It  was  the  duty  of  the 
commissioners,  having  r^rd  for  the  present 
use,  character,  and  value  of  each  parcel  of 
pn^ierty,  to  condder  what  benefits  now  ae- 
cmed  to  said  property  by  reason  of  those 
results  naturally  and  reasonably  to  be  ex- 
pected as  concomitants  of  the  changed  con- 
dition occasioned  by  the  improvement  in 
queetion.  Probable  and  logical  sequences, 
rather  than  fanciful  and  visionary  anticlpe- 
tions,  must  guide  the  action  of  the  commis- 
sioners in  estimating  such  benefits.  Lewis 
on  Eminent  Domain,  i  478,  uses  the  follow- 
ing language:  "In  estimating  the  value  of 
property  taken  for  public  use  it  Is  the  mar- 
ket value  of  the  property  which  is  to  be  cim- 
sid^'ed.  The  market  value  of  property  is 
the  price  which  it  will  bring  when  it  Is  of- 
fered for  sale  by  one  who  desires,  but  la  not 
obliged,  to  sell  It,  and  Is  bought  by  one  who 
IB  under  no  necessity  of  having  It.  In  es- 
timating Its  value,  all  the  capabllltips  of  the 
property,  and  all  the  uses  to  which  it  may 
be  applied  or  for  which  It  is  adapted,  are 


to  be  consldared,  and  not  merely  the  condi- 
tion it  is  In  at  the  time  and  the  use  to  which 
it  is  then  applied  by  the  owner.  It  is  not 
a  question  of  the  value  of  the  property  to  the 
owner;  nor  can  the  damages  be  enhanced 
by  his  unwillingness  to  sell.  On  the  other 
hand,  the  damages  cannot  be  measured  by 
the  value  of  the  property  to  the  party  cm- 
denmlng  It.  nor  by  Its  need  ot  the  particular 
property.  All  the  facts  as  to  the  condition 
of  the  pn^perty  and  Its  surroundings,  Its  Im- 
provemoits  and  capabilities,  may  be  shown 
and  coiiBlda«d  In  estimating  Its  value.  Of 
course,  circumstances  and  condlttons  toidlnc 
to  depx«ciate  the  pn^iorty  are  as  competent 
as  those  whldi  are  favorable."  In  Kanka- 
kee, etc.,  Co.  r.  Kankakee,  128  111.  ITS,  20 
N.  B.  670,  the  Supreme  Oourt  of  Illinois 
said  that,  in  making  the  assessmenl^  the 
question  was:  "What  will  the  Infiuence  of 
the  proposed  improvement  be  upon  the  mar- 
ket value  of  the  property  claimed  to  be  ben- 
efited thereby?"  In  the  case  of  Seattle  ft 
Montana  Ry.  Co.  v.  Murphlne,  4  Wash.  448, 
30  Pac.  720,  this  court,  speaking  by  Anders, 
C.  J.,  said:  "The  market  value  of  property 
is  its  value  for  any  use  to  which  it  may  be 
adapted,  and  in  estimating  its  value  all  the 
uses  of  which  the  property  is  susceptible 
should  be  considered,  and  not  merely  the 
condition  in  which  It  may  be  at  the  time 
and  the  use  to  which  it  may  have  been  put 
by  the  owner."  The  Supreme  Court  of  the 
United  States,  speaking  through  Mr.  Justice 
Field,  In  Boom  Company  v.  Patterson,  98 
U.  S.  403,  25  L:  Ed.  206,  said:  "In  deter- 
mining the  value  of  land  appropriated  tor  pub- 
lic purposes,  the  same  considerations  are  to 
be  regarded  as  In  a  sale  of  property  between 
private  parties.  The  inquiry  in  such  cases 
must  be,  what  Is  the  prc^terty  worth  in  the 
market,  viewed,  not  merely  with  reference 
to  the  uses  to  which  it  is  at  the  time  ai^lled, 
but  with  reference  to  the  uses  to  which  it  is 
plainly  adapted?  That  is  to  say,  what  Is 
It  worth  from  Its  availability  for  valuable 
uses?  •  •  •  So  many  and  varied  are  the 
circumstances  to  be  taken  into  account  in 
determining  the  value  of  property  condemned 
for  public  purposes  that  it  is  perhaps  im- 
possible to  formulate  a  rule  to  govern  its 
appraisement  In  all  cases.  Exceptional  cir- 
cumstances will  modify  the  most  carefully 
guarded  rule;  but,  as  a  general  thing,  we 
should  say  that  the  compensation  to  the 
owner  la  to  be  estimated  by  reference  to  the 
uses  for  which  the  property  is  suitable,  liav- 
ing  regard  to  the  existing  business  or  wants 
of  the  community,  or  such  as  may  be  rea- 
sonably expected  in  the  Immediate  future." 
Cooley  on  Taxation  (8d  Ed)  p.  1234;  Pried- 
enwald  v.  Baltimore  (Md.)  21  Atl.  556. 

Much  stress  Is  laid  upon  the  contention 
that  the  improvement  in  question  was  of 
general  benefit  to  the  city  at  large,  and  not 
confined  in  its  beneficial  effects  to  the  prop- 
erty assessed— at  least,  not  to  the  extent 


Digitized  by  Google 


282 


82  PACIFIC 


BEPOBTEB. 


(Wath. 


Indicated  by  the  proportion  of  the  cost  ler- 
ied  upon  the  property  In  said  district.  Tbe 
statute  expressly  enjoins  upon  the  conimis- 
slouera  the  duty  of  apportioning  the  total 
cost  between  tbe  city  and  the  district  spe- 
cially benefited  in  such  proportion  as  ehall 
be  relatively  equitable.  If,  however,  they 
fall  to  do  this,  the  power  of  the  court  to 
review  their  action  is  restricted.  This  stat- 
ute was  borrowed  almost  literally  from  that 
of  Illinois.  The  Supreme  Court  of  that  state 
has  held  that  the  action  of  the  commission- 
ers In  determining  what  portion  should  be 
assessed  to  the  city  and  what  portion  to  the 
pn^erty  specially  benefited  cannot  be  In- 
quired into  by  the  court  when  the  roll  comes 
before  It  for  confirmation.  Bigelow  v.  Chi- 
cago, 90  III.  49;  Fagan  T.  Chicago,  84  111. 
227.  These  decisions  were  prior  to  the  adop- 
tion of  the  statute  by  us.  A  rule  fre- 
quently Invoked  Is  that  a  borrowed  statute 
should  be  given  the  construction  placed  upon 
it  by  tbe  courts  of  tbe  state  from  whence 
It  comes.  We  think,  therefore,  that  tbe  ac- 
tion of  the  commissioners  in  apportioning 
the  amounts  to  be  borne,  respectively,  by 
the  city  as  a  whole  and  by  tbe  property  spe- 
cially benefited,  is  conclusive,  In  tbe  absence 
of  fraud,  mistake  (of  fact  or  law,  but  not 
In  matters  of  opinion),  or  arbitrary  action 
amounting  to  a  manifest  abuse  of  discretion. 
The  same  may  be  said  as  to  the  sise  of  the 
district  and  the  quantity  of  property  covered 
by  tbe  assessment  roll  which  It  returns. 

It  is  also  urged  that  tbe  court  had  no  right 
to  restrict  the  assessmrait  to  the  property  em- 
braced In  the  Improvement  district  prescribed 
by  the  city  ordinance,  but  that  the  same 
should  bave  been  made  upon,  and  appor- 
tioned to,  all  property  benefited,  regardless  of 
whether  tbe  same  was  within  or  without  the 
district  designated  by  the  ordinance.  These 
proceeding  were  had  under  the  act  of  March 
9, 1893.  Laws  1803,  p.  180,  c.  84.  This  statute 
does  not  provide  for  the  creation  of  any 
assessment  district;  nor  does  It  say,  ejqiress- 
ly,  what  authority  shall  determine  how  much 
or  what  pn^terty  is  benefited.  It  does,  how- 
ever, provide  that  ^1  the  pn^)er(y  benefited 
shall  be  assessed  by  the  board  of  commission- 
ers appointed  by  tbe  court  In  the  case  at 
bar,  the  city  council  In  its  ordinance  created 
an  assessment  district,  and  recited  that  tbe 
property  therein  was  specially  benefited  and 
should  be  assessed.  It  did  not,  however,  re- 
cite that  the  property  covered  by  said  district 
was  all  of  the  property  8i>ecially  benefited  by 
tbe  improvement  The  statute  requires  the 
commissioners  to  take  an  oath  of  office  he- 
fore  entering  upon  the  discharge  of  their  du- 
ties.  That  oath  Is  as  follows:  "State  of 

Washington,  County  of  ,  ss. :   We,  the 

undersigned  commissioners  appointed  by  the 

superior  court  of    county,  state  of 

Washington,  to  assess  the  cost  of   

(here  state  in  genial  terms  the  Improve- 


ment), do  solemnly  swear  (or  affirm,  as  the 
case  may  be)  that  we  will  a  true  and  impar- 
tial assessment  make  of  the  cost  of  said  im- 
provement upon  tbe  city  of  and  the 

property  benefited  by  such  improvement,  to 
the  beet  of  our  ability  and  according  to  law." 
A  portion  of  section  22  of  said  statute  reads 
thus:  "It  shall  be  the  du^  of  such  com- 
missioners to  examine  the  locality  where  the 
Improvement  is  proposed  to  be  made,  and  the 
lots.  bloclEB,  tracts  and  parcels  of  land  tlmt 
will  be  specially  benefited  thereby,  and  to  es- 
timate what  proportion  of  the  total  cost  of 
such  Improvements  will  be  of  benefit  to  the 
public  and  what  proportion  thereof  will  be  of 
benefit  to  the  property  to  be  benefited,  and 
apportion  the  same  between  the  city  and  such 
property,  so  that  each  shall  bear  its  relative 
eqidtable  proportion ;  and  having  found  said 
amounts  to  apportion  and  assess  the  amount 
80  found  to  be  of  benefit  to  the  property  upon 
the  several  lots,  blocks,  tracts  and  parcels  of 
land  in  the  propwtion  in  which  they  will  be 
severally  benefited  by  such  improvement" 
It  would  seem  from  necessary  Impllcatl<m 
that  the  du^  of  determining  the  amount  of 
property  benefited  was  by  this  statute  impos- 
ed upon  the  commissioners.  They  are  charged 
expressly  with  the  duty  of  apportioning  the 
assessment  equltobly  as  between  the  city 
and  the  property  specially  benefited ;  and,  as 
to  the  latter,  th^  are  required  to  apportion 
and  assess  the  amount  of  the  tox  to  the  par- 
cels benefited  so  that  each  shall  bear  Its  pro- 
portionate share  according  to  benefits.  It 
will  thus  be  seen  that  the  commissioners 
must  be  fully  advised  of  all  the  property  ben- 
efited, and  of  the  amount  of  benefit  ac- 
cruing to  the  city  as  a  whole,  and  to  each  par- 
cel of  property  involved.  They  must  have 
this  knowledge  before  levying  the  assessment. 
No  provision  is  made  in  the  statute  for  fur- 
nishing them  this  Information.  It  would  seem 
to  have  been  the  intention  of  the  lawmakers 
that  the  commissioners  should  tliemselves 
ascertain  what  property  was  benefited,  as 
well  as  tbe  extent  of  the  benefit.  The  lan- 
guage of  the  statute  seems  to  naturally  Imply 
this.  There  Is  nothing  nuthorfzlug  the  coun- 
cil, or  any  other  authority  than  the  .onnnls- 
sioners,  to  ascertain  the  extent  of  tbe  dis- 
trict benefited.  The  statute  makes  It  the 
duty  of  the  commissioners  to  examine  tlie 
"locality"  of  the  proposed  ImprovemOTt  "and" 
tbe  property  "specially  benefited."  From 
this  it  would  seem  that  tbe  "locality"  and  tbe 
"property  specially  benefited"  were  not  neces- 
sarily the  same.  If  it  were  the  Intention  of 
tbe  Legislature  that  tbe  assessment  of  bene- 
fits should  be  confined  to  tbe  district  created 
by  tbe  city  council,  there  would  be  no  occa- 
sion for  tbe  commissioners  to  examine  tbe  "lo- 
cality." other  than  tbe  particular  parcels  In- 
cluded In  the  district  defined  by  the  ordi- 
nance. That  portion  of  the  statute  reqair- 
ing  an  examination  of  the  locality  would  be 
surplusage,  if  It  be  held  that  the  city  council. 
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Instead  of  the  commissioners,  determines  what 
proper^  Is  benefited  and  establishes  the  assess- 
ment district  Language  In  a  statute  will 
not  be  construed  as  needless  and  surplusage, 
if  a  legal  and  reasonable  luterpretatltm  of 
the  statute  is  permissible  that  would  give  ef- 
fect  to  said  language. 

It  appears  to  be  the  practice  in  Illinois  for 
tbe  commissioners  to  designate  what  prop- 
erty is  benefited  and  to  be  assessed,  Blge- 
low  T.  Chicago,  90  111.  4S  (see  page  55).  Un- 
der a  similar  statute  tbe  Court  of  Appeals 
of  New  York,  in  the  case  of  People  r.  City  of 
Buffalo,  147  N.  Y.  675,  42  N.  E.  3H  held  that 
it  was  the  duty  of  the  commissioners,  and  not 
tbe  city  council,  to  determine  the  slm  of  tbe 
district  to  be  assessed.  The  court  said :  "The 
claim  tlut  tbe  district  of  assessment  should 
have  been  fixed  by  the  common  council,  and 
not  by  the  assessors,  depends  upon  tbe  pro- 
Tisions  of  tbe  charter.  It  was  competent  for 
the  L^slature  to  prescribe  the  public  agency 
to  which  this  power  should  be  committed.  It 
could  have  Imposed  this  duty  upon  the  com- 
mon council,  or  on  a  board  of  commissioners, 
or  on  the  assessors.  Spencer  v.  Merchant, 
100  N.  T.  685,  3  N.  E.  682.  Tlie  charter  does 
□ot  in  direct  terms  declare  that  the  assess- 
ors are  to  determine  the  district  of  assDss- 
ment,  but  we  think  this  is  the  clear  implica- 
tion from  its  provisions.  By  section  405  of  the 
charter  (chapter  105,  Laws  1891),  the  city 
is  authorized  to  dredge,  deeijcn,  and  maintain 
the  Buffalo  river,  and  to  defray  the  expense 
out  of  the  general  fund,  or  by  local  assess- 
ment Section  143  provides  that  the  common 
council  shall  estimate  and  fix  the  amount  of 
money  to  be  raised  by  local  assessment 
There  Is  no  provision  that  the  common  coun- 
cil shall  fix  tbe  assessment  district  In  the 
absence  of  any  Indication  that  the  assessors 
or  other  body  should  possess  this  power,  It 
might  very  well  be  that  It  would  reside  with 
the  common  council,  under  the  grant  of  legis- 
lative power.  But  section  145  declares  tbat 
the  board  of  assessors  shall  assess  the  amount 
ordered  to  be  assessed  for  local  improvements 
upon  the  parcels  of  land  benefited  by  the  work, 
act  or  improvement,  in  proportion  to  such 
benefit  The  common  council,  under  the  char- 
ter, are  to  determine  what  local  improve- 
ments shall  be  made,  and  the  amount  to  be 
locally  assessed  therefor.  But  the  clear  Im- 
plication from  section  145,  in  the  absence  of 
any  other  charter  provision  on  the  subject. 
Is  that  the  assessors  are  tmth  to  fix  the  dis- 
trict of  assessment  and  distribute  the  tax." 

It  appears  that  tbe  first  assessment  roll 
was  vacated  and  set  aside  by  the  court  upon 
the  ground  that  the  commissioners  had  as- 
sessed  property  situated  outside  of  the  bound- 
aries of  the  assessment  district  created  by 
the  ordinance.  This  was  error.  Ail  the 
property  which  tbe  commissioners  found  to 
be  benefited  by  tbe  Improvement  was  proper- 


ly Included  in  an  asserament  rolL  Tbe  ac- 
tion of  the  court  in  appointing  a  new  board, 
with  directions  to  assess  only  the  pn^perty 
included  within  the  limits  of  the  district  de- 
fined in  the  ordinance,  was  erroneous,  and  the 
assessment  as  returned  in  the  second  roll  il- 
legal and  voidable. 

As  the  judgment  appealed  from.  In  so  far 
as  It  affects  the  property  of  these  appellants, 
must  be  reversed,  a  question  arises  as  to 
what  proceedings  should  be  taken  looking  to  a 
new  assessment  Section  27  of  the  statute 
provides  that  where  objections  are  not  filed 
within  the  time  ordered  by  court  "default 
may  be  entered  and  the  assessment  confirmed 
by  the  court"  A  portion  of  section  80 
reads  as  follows:  "The  judgment  of  tbe 
court  shall  have  tbe  effect  of  a  separate  judg* 
ment  as  to  each  tract  or  parcel  of  land  as- 
sessed, and  any  appeal  from  such  judgment 
shall  not  invalidate  or  delay  the  judgment 
»cept  as  to  the  property  concerning  which 
the  appeal  Is  takm."  From  this  proTlslon  it 
appears  that  the  action  of  this  court  can  af- 
fect only  the  property  of  appellants,  and  that 
those  propnty  owners  who  did  not  appeal 
cannot  share  in  the  fruits  ot  miccess  with 
those  who  bore  the  burd«i  of  the  am»eal 
against  the  illegal  assessment 

The  judgment  in  so  far  as  It  affects  the 
pr<H>er^  of  appellants,  is  reversed,  and  the 
case  is  remanded  to  tbe  honorable  superior 
court  wltii  tbe  following  instructions :  Said 
court  shall  appoint  a  board  of  commissioners. 
Said  commissioners  shall  ascertain  bow  much 
real  estate  Is  specially  benefited.  They  shall 
prepare  an  assessment  roll  comprising  tbe 
property  on  account  of  which  these  appeals 
were  taken,  together  with  all  property  spe- 
cially benefited  and  lying  outside  of  the  dis- 
trict heretofore  asseased.  The  costs  of  this 
appeal  shall  be  assessed  against  tbe  city  as  a 
whole.  All  of  the  expenses  of  the  former  pro- 
ceedings and  assessments  and  the  one  now 
ordered  to  be  made,  and  the  probable  further 
costs  of  tbe  proceeding,  and  tbe  estimated 
costs  of  making  and  collecting  such  assess- 
ment, shall  constitute  an  amount  which — ex- 
cepting what  is  already  assessed  against  the 
ci^  and  upon  property  the  owners  of  which 
did  not  appeal — shall  be  a^Mrtloned  and  as- 
sessed upon  the  various  parcels  of  real  estate, 
to  be  described  in  said  roll,  in  the  proportion 
In  which  they  will  be  severally  benefited  by 
such  Improvement  Had  the  appeal  been 
taken  by  tbe  owners  of  all  the  property  as- 
sessed, a  ditferent  disposition  would  probably 
have  been  made  as  to  the  expense  of  the 
formw  proceedings  and  assessments. 

MOUNT,  a  J.,  and  FULLERTON,  HAD- 
LEY,  CROW,  DUNBAR,  and  RUDKIN»  JJ., 
concur. 
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JANGEO  T.  WEST  COAST  MFG.  ft  INV. 
CO. 

(Supreme  Court  of  WashiDgtoo.   Sept.  22, 

1905.) 

1.  Appeal— I^w  of  the  Case. 

As  to  quostioiiB  decided  on  appeal,  that 
decision  is  the  law  of  the  case  on  a  Bec<»id  ap- 
peal. 

2.  Master  and  Sebvaitt — IlvjtniT  TO  Euflot£ 
— t'ELLOW  BEBVAKT. 

There  is  no  question  of  fellow  servant  in- 
volved, where  an  employ^  is  Instructed  by  the 
foreman  to  take  bis  instmctions  from  another 
employ^,  which  he  does^  and  in  following  which 
be  is  iojured. 

3.  Saue— Gauss  of  IirjxTBY^uiTicncNCT  or 
Evidence. 

Rvidence  in  an  action  for  injury  to  an  em- 
ploy 6  in  a  sawmill  held  sufficient  to  sustain  a 
finding  that  the  injury  was  caused  by  the  vibra- 
tion of  a  saw. 

Appeal  trom  Superior  Court,  King  County ; 
B.  B.  Albertson,  Judse. 

Action  by  Peter  Jancko  against  the  West 
Coast  Manufacturing  ft  Investment  Com- 
pany. Judgment  for  plaintiff.  Defendant 
ajipeals.  Affirmed. 

6.  M.  Emory,  for  appellant  Aiist  ft  Ter^ 
hime,  for  respondrat 

DUNBAR,  J.  This  fs  an  action  for  per- 
sonal Injuries.  It  Is  alleged  that  the  plain- 
tiff, an  Inexperienced  man,  entered  the  em- 
ploy of  the  defendant  in  his  shingle  and 
saw  milt  as  an  assistant  to  a  knee  bolter,  and 
that  the  foreman  of  the  defendant  told  the 
plaintiff  that  he  should  take  his  Instructions 
from  the  knee  bolter  whose  assistant  he 
was;  that  on  the  second  day  of  the  plain- 
tiff's employment  a  certain  slab  became 
clogged  under  the  knee-bolter  saw,  between 
the  saw  and  the  frame  in  which  It  ran;  that 
the  plaintiff  was  about  to  remove  the  slab 
by  means  of  a  stick,  when  the  knee  bolter 
stopped  blm  and  Instructed  him  as  to  the 
proper  way  to  remove  the  obstnictloD,  by 
telling  him  that  It  should  be  done  by  insert- 
ing his  arm  In  the  narrow  space  between  the 
saw  and  the  frame  and  removing  the  slab 
with  his  fingers.  It  was  also  alleged  that 
the  opening  through  which  the  slabs  fell 
from  the  sawn  bolt  was  too  narrow,  and 
that  the  conveyor,  intended  to  carry  ott  the 
refuse,  was  also  not  wide  enough :  that  the 
dangers  specified  were  not  known  to  the 
plaintiff,  and  were  not  obvious;  that  by  rea- 
son of  the  plaintiff  following  the  Instructions 
of  the  knee  bolter  he  was  Injured  and  lost 
three  of  his  fingers,  the  slabs  catching  the 
teeth  of  the  saw,  which  was  thereby  caused 
to  vibrate  from  side  to  side.  As  a  result  of 
the  trial,  judgment  was  rendered  In  favor  of 
the  respondent  for  $1,500. 

This  cause  has  been  before  this  court  be- 
fore, and  Is  reported  In  34  Wash.  55G,  76 
Pac.  78.  In  that  case  a  nonsuit  was  granted 
by  the  lower  court,  and  this  court  reversed 
the  judgment  and  remanded  the  case  for 
trial.  It  is  contended  by  the  appellant  that 
tbe  only  ground  upon  which  the  case  was  re- 


versed was  that  ttiete  was  tnffldent  evi- 
dence of  the  vibration  of  the  saw  to  sastatn 
a  verdict,  and  tli«t  therefore  that  question 
should  have  been  snbmttted  to  the  Jury,  and 
that,  Inasmuch  as  there  was  no  proof  of 
vibration  in  the  last  trial,  the  court  erred  in 
denying  the  challenge  to  the  sufficiency  of 
the  evidence.  But  an  examination  of  the 
opinion  of  tbe  court  In  tbe  former  case 
shows  that  the  decision  was  not  so  limited, 
but  that  It  was  held  that  the  auestlon  of  neg- 
ligence and  contributory  negligence  tihonld 
bare   been   submitted   to  the  Jury.  In 
tbe  course  of  the  opinion  ft  is  said:  "It 
was  for  the  Jury  and  not  for  the  court, 
to  say  whether  respondent  was  negligent  In 
falling  to  give  appellant  more  spedflc  Ib- 
stmctlons,  and  to  warn  him  as  to  the  danger 
firom  the  vibration  of  tbe  saw,  If  It  should 
strike  a  slab  or  piece  of  timber,  as  It  ^d.  It 
was  also  for  tbe  Jury  to  say  whether  under 
the  testimony  the  device  fomiifbed  by  re- 
spondent was  defective  for  the  purpose, 
and  also  whether  there  was  negligence  In 
falling  to  provide  sufficient  light.  It  has 
been  so  often   held  by   this  court  that 
the  question  of   contributory  negligence 
la  ordinarily  for  the  Jury  that  It  seems 
unnecessary  to  cite  the  cases  upon  that 
subject  Tbe  <«ily  «ceptlon  to  the  rule 
Is  that  the  facts  must  be  such  as  show 
want  of  care  to  that  degree  which  leaves  no 
room  In  the  minds  of  reasonable  men  for 
difference  of  opinion.  We  do  not  view  the 
questions  submitted  by  appellants    as  pre* 
sentln?  such  facts."   And  upon  the  question 
of  obvious  danger  It  was  said,  in  reference 
to  the  case  of  Chrlstlanson  v.  Paclflc  Bridge 
Co.,  27  Wash.  582,  68  Pac.  791:    "It  was 
there  shown  by  tbe  cases  cited  and  discussed 
that  the   two    [master   and  servant]  do 
not  stand  upon  equal  footing,  even  when 
they  both  have  knowledge  of  the  danger; 
that  the  position  of  the  servant  Is  one  of 
subordination  and  obedience  to  the  master, 
and  that,  when  the  master  orders  the  serv- 
ant to  perform  certain  work,  the  latter  has 
a  right  to  rely  upon  the  superior  knowledge 
and  skill  of  the  former,  and  to  assume  that 
the  master,  with  such  superior  knowledge, 
will  not  expose  him  to  unnecessary  peril; 
and,  though  the  servant  has  some  knowl- 
edge of  the  danger,  his  right  of  recovery 
will  not  be  defeated,  if,  in  obeying  the  or- 
der, he  acts  with  the  degree  of  prudence 
which  an  ordinarily  prudent  man  would  ex- 
ercise under  the  circumstances."   All  the 
questions  raised  in  this  case  were  decid- 
ed In  that,  and  such  decision  becomes  the 
law  of  the  case.    There  was  no  question  of 
fellow  servant  discussed  or  decided  In  that 
case,  because  neither  that  record  uor  this 
presents  any  such  question;  the  testimony 
being  uncontradicted  that  the  resiwudent 
was  instructed  by  appellant's  foreman  to 
take  his  instructions  from  the  operator  of 
the  knee  bolter,  which  he  did,  and  which  in- 
Btructious  he  followed. 
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Bu^  ercoi  If  it  ifbonld  be  ccmceded  that  tbe 
'cause  was  reTersed  solely  for  tbe  purpoee  of 
■abmlttliig  the  question  of  Tlbratton  of  ttie 
saw  to  tbe  Jury,  we  are  unable  to  agree  wltb 
tbe  contention  of  tbe  appellant  tbat  tbere 
was  no  testbnony  tending  to  establish  the 
fact  tiiat  tbe  Injury  sustained  by  the  re- 
spondent was  caused  by  the  vibration  of  the 
saws.  The  respondent  testlfled  time  and 
again  tiiat  sncb  was  the  case,  and  wbUe  he 
could  not  see  tbe  teetb  of  the  saw  enter  his 
flesh,  if  he  did  not  <diange  his  band  from  tbe 
time  be  put  It  In  the  space  between  the  saw 
and  tbe  frame,  he  might  conclude  with' 
reascHUble  certainty  that  the  saw  had  chan- 
ged Its  relative  position.  At  least,  tbe  testi- 
mony was  sofBdent  to  go  to  the  jury,  espe- 
cially In  view  of  tbe  expert  testimony 
Beeson  that  such  a  saw  as  tbe  one  In 
question  would  vibrate  from  one  to  three 
Inches  when  coming  In  contact  with  a  slab, 
and  of  otiier  «cpert  wttimses,  all  of  whom 
teetlfled  to  a  substantial  vibration  by  a  saw 
placed  and  (vnated  as  tbe  saw  In  question 
was  placed  and  operated. 

Tbe  court  did  not  err  in  refusing  to  sustain 
tbe  cballoige  to  the  snffldmcy  of  tbe  evi- 
dence^ and  tiie  Judgment  is  ther^ore  affirmed. 

HOUNT.  a  J.  and  GBOW.  and  HADLET, 
JJ^  concur.  BOOT,  J.,  concurs  in  the  result 


naST  NAT.  BANK  OF  FOND  DU  LAO  v. 
HUNT  et  al. 
(Supreme  Court  of  Waflblngton.   Sept  18, 
1805.) 

DmnssAX/— Wast  or  Pboskcutios. 

There  is  no  aboK  of  discretion  in  dismim- 
tng  an  action  for  want  of  prosecution,  where, 
after  it  was  brought  and  an  Issue  of  law  was 
raised  on  tbe  pleadinss,  it  was  atlowed  to  lie 
dormant  for  S%  years,  and  the  claim  was  placed 
in  tbe  hands  <n  an  asency  for  collecticm  inde- 
pendent of  the  action. 

[Ed.  Note. — For  cases  in  point  aee  vol.  17, 
Gent  Dig.  Dismissal  and  Nonsuit.  |  141.] 

Appeal  from  Siq[>erior  Court,  Walla  Walla 
County;  Thomas  H.  Brents,  Judge. 

Action  by  the  First  National  Bank  of  F(md 
dn  Lac;  Wis.,  against  Frank  Hunt  and  an- 
other. From  an  order  of  dismissal,  plaintiff 
appeals.  Affirmed. 

McDonald  &  Rupp,  for  appellant  Sharp- 
■teln  ft  Shaipsteln,  fmr  re^ndenta. 

PER  CURIAM.  This  appeal  Is  from  an 
order  of  tbe  lower  court  dismissing  the  action 
for  want  of  prosecution.  The  action  was  be- 
gun against  resjKiDdentB  on  June  19,  1900. 
to  recover  upon  two  judgments,  the  Ileus  of 
which  were  about  to  expire.  On  July  9, 1900, 
the  respondents  filed  a  demurrer  to  tbe  com- 
plaint upon  the  grounds  tbat  the  complnlnt 
foiled  to  state  a  canse  of  action  and  that  tbe 
ttctitm  was  barred  by  the  statute  of  llmlta- 
tuHis.  No  further  proceedings  were  taken  by 
either  party  until  February  6,  1904,  when  re- 


^tmOeatB  filed  a  motion  to  dismiss  tbe  ease 
ft)r  want  ot  prosecution.  In  response  to  this 
motion,  appellant  filed  affidavits  seeing  to 
justify  tbe  delay  by  reason  of  the  fact  that 
respondents  had  no  property  out  of  which  a 
judgment  might  be  satisfied.  It  was  apparent- 
ly conceded  that  the  claim  bad  been  placed  In 
the  hands  of  a  collection  agency  for  collection 
independent  of  this  action.  On  the  hearing  of 
tbe  motion,  tbe  lower  court  dismissed  the  ac- 
tion tat  want  of  prosecution.  It  will  thus  be 
seen  that  aft«r  tbe  action  had  been  brought 
and  an  issue  of  law  raised  upon  tbe  plead* 
Ings,  It  was  allowed  to  remain  dormant  for 
nearly  8^  years.  This  fttct  of  Itself  is  prima 
fade  suffldoit  to  show  an  abandonment  of 
the  acUfm.  In  addition  to  this  fact  the  ap- 
pellant Bubeequoitly  placed  tbe  claim  in  tbe 
hands  of  an  Eastern  ctdlectlon  agency  for  col- 
lection independoit  of  the  action.  Under 
these  fiacts,  we  are  clear  tbat  tbe  lowtt  court 
did  not  abuse  its  discretion  in  dismissing  tbe 
cause.  Langford  v.  Murpbey,  80  Wa^.  469; 
70  Pac.  1112. 
The  Judgment  4>pealed  fMm  is  affirmed. 


DALGARDNO  v.  BARTHROP  et  al. 
(Snpreme  Court  of  Washington.   Sept  18, 
1905.) 

1.  MORTaAOKS— FOBECLOSITBB— SALK— LlUITA- 
TIDNS. 

A  sale  in  a  foreclosure  suit  under  an  order 
ot  sale  issued  auoe  than  five  years  after  the 
entry  of  decree  of  foreclosnr^  without  any  re- 
vivor, is  void. 

[Ed.  Note. — For  cases  in  point  Me  vol.  86b 
Cent.  Dig.  Mortgages,  f  ISll.] 

2.  Saue— Sale  unoxb  Fobboiasubb— Lihita- 
■noNB. 

A  nortgscee  obtained  a  Judgment  of  fore- 
closure on  two  parcels  owned  by  different  per- 
sons. One  of  the  owners  secured  an  order  va- 
cating the  judgment  so  far  as  it  affected  his 
parcel,  and  this  order  was  affirmed  on  appeal. 
Held,  tbat  the  flv^year  period  within  which 
land  may  be  sold  under  foredosare  judgment 
without  a  revivor  began  to  run  as  to  the  other 
parcel  from  the  date  of  judgment  of  foreclosure, 
and  was  not  interrupted  by  the  proceedings 
affecting  the  other  parcel. 
8.  Saue^Void  Pubchasb  bt  Hoktoaoes — 
Lisn  FOB  Taxes  Paio. 
A  mortgagee  purchased  tbe  premises  at 
foreclosure  and  paid  the  subsequent  taxes  under 
the  belief  tbat  be  had  a  good  title.  Held,  that 
he  was  entitled  to  a  lien  on  tbe  land  for  the 
taxes  on  the  court  decreeing  the  sale  void. 

Appeal  from  Superior  Court  Jefferson  Coun- 
ty; Geo.  C.  Hatch,  Judge. 

Action  by  James  Dalgardno,  Br.,  against 
H.  Q.  Barthrop  and  others.  From  a  Judg* 
moit  for  defendants,  plaintiff  appeals.  Af- 
firmed. 

U.  D.  Guagey,  for  appellant  Trumbull  & 
Trumbull,  for  respondents. 

ROOT,  J.  On  March  81,  1896,  appellant 
obtained  by  default  a  Judgment  and  decree 
of  foreclosure  ot  mortgage  upon  two  dls- 
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tiuct  and  separate  parcels  of  real  estate  In 
Jefferson  county.  The  default  and  decree 
as  to  one  parcel  was  subsequently  set  aside, 
further  proceedings  had  regarding  the  same, 
and  eventually  a  decree  entered  against  ap- 
pellant's attempt  to  foreclose  upon  said  par- 
cel. The  action  of  the  trial  court  In  vacat- 
ing said  decree  as  to  said  parcel,  and  Its 
final  judgment  and  decree  that  plaintiff  take 
nothing  as  against  said  lot,  was  affirmed 
upon  appeal  by  this  court  on  June  28,  1901. 
65  Pac.  528.  On  July  19,  1901,  appellant 
caused  an  order  of  sale  to  be  issued  upon 
the  Judgment  and  decree  of  March  31,  1896, 
and  caused  the  other  parcel  of  said  real  es- 
tate to  be  sold ;  the  decree  as  to  said  portion 
never  having  been  vacated  or  appealed  fr(»n. 
At  the  sale  thereof  appellant  bought  it,  and 
has  since  paid  taxes  thereon  under  the  belief 
that  he  had  good  title  thereto.  Appellant 
couunffliced  this  action  to  recow  possession 
of  said  propiTty,  and  to  have  the  taxes  he 
had  paid  declared  to  be  a  Ueu  thereupon. 
From  an  advene  Judgment,  he  appeals. 

It  la  urged  that  this  sale  was  null  and 
void  for  the  reason  that  the  order  of  sale 
was  issued  more  than  Ave  years  after  the 
entry  of  the  Judgment  and  decree,  and  with- 
out any  revivor.  Such  has  been  the  holding 
of  this  court,  and  the  contention  must  be 
sustained.  Brier  t.  Traders*  Nat.  Bank,  24 
Wash.  685,  64  Pac.  831 ;  Packwood  v.  Brlggs, 
25  Wash.  580,  65  Pac.  846. 

Respondents  contend  that  the  appeal  tak- 
en as  to  part  of  the  judgment  and  decree 
had  the  effect  of  suspending  the  operation 
of  the  statute  of  limitations  as  to  all  of 
the  judgment  and  decree  until  the  final 
Judgment  In  the  Supreme  Court  was  entered. 
This  position  Is  not  tenable  for  the  follow- 
ing reasons:  The  two  parcels  were  owned 
by  different  persons.  The  owner  of  one  of 
these  parcels  made  no  effort  to  set  aside, 
or  modify,  or  appeal  from  the  judgment 
and  decree  as  to  his  property.  Appellant 
could  have  had  execution  against  said  prop- 
erty Immediately  upon  entry  of  said  judg- 
ment and  decree,  or  at  any  time  thereafter 
up  to  the  end  of  Ave  years,  and  could  then 
have  revived  the  judgment;  but  he  did  not 
do  fio.  He  was  doubtless  waiting  for  the 
outcome  of  the  litigation  as  to  the  other 
portion.  When  that  was  settled,  however, 
he  attempted  no  revivor  as  to  the  other 
parcel,  but  proceeded  to  sell  It,  uotwithstand- 
ing  the  expiration  of  the  five-year  limit. 
The  owner  of  this  parcel  of  land  had  it 
burdened  for  five  years  by  this  judRmeut 
The  fact  that  appellant  was  litigating  with 
some  one  else  about  some  other  property 
seems  to  us  to  afford  no  reason  why  the 
owner  of  this  should  not  have  tlie  benefit 
of  the  statute  of  limitations  as  to  his  prop- 
erty. The  five-year  period  began  to  run  from 
the  date  of  the  entry  of  the  judgment  and 
decree,  March  31,  1896,  and  as  to  the  tract 
In  question  was  never  Interrupted. 


The  action  of  appellant  in  paying  taxes 
upon  the  property  was  such  that  he  is  en- 
titled to  a  lien  thereupon  tor  the  amount 

so  paid. 

The  case  Is  remanded  to  the  superior  court, 
with  Instructions  to  ascertain  the  amount 
of  taxes  paid  by  appellant  upon  said  real 
estate,  and  to  decree  the  same  a  lien  upon 
and  against  said  proper^;  coats  in  both 
courts  to  appellant. 

FULLERTON,  HADLET,  and  DUNBAR, 
JJ.,  concur. 


DEXTER  et  al.  v.  OLSEN  ct  al. 
(Supreme  Court  of  Washington.   Sept.  19, 
1905.) 

1.  Agbicui-tube—  Fabm  Products  — Lieks  — 
Description  of  Pbopebtt. 

Under  2  Ballinger's  Ann.  Codes  &  St.  f 
5936,  requiring  a  Hen  notice  to  "contain  a  de- 
scription of  the  property  to  be  charged  with  the 
lien  sufficient  for  identification  with  reasonable 
certainty."  a  notice  of  lien  for  services  in  gather- 
ing a  wheat  crop  insulBcIently  describes  the 
property  as  "that  certain  crop  of  wheat,  being 
about  4.jO  acres  in  quantity,  being  about  850 
sack»  of  wheat,"  which  was  raised  by  a  certain 
person  on  described  premises. 

2.  Same— Amendment. 

There  is  no  authority  for  amendment  of 
lieiia  on  farm  products,  they  being  controlled  by 
2  Kallinger'a  Ann.  Codes  &  St.  8S  5957-595!), 
and  by  tlie  provisions  of  the  logger's  lien  law, 
existing  when  by  reference  that  law  was  made 
part  of  the  law  controlling  liens  on  farm  prod- 
ucts ;  sections  5944,  5945  of  the  logger's  lien 
law  not  being  then  in  existence,  and  section  5904 
being  part  of  the  mechanic's  lien  law. 

Appeal  from  Superior  Court,  Walla  Walla 
County ;  Thomas  H.  Brents,  Judge. 

Action  by  Ernest  Dexter  and  another 
against  A.  B.  Olsen  and  others.  Judgment 
for  plaintiffs.  Defendant  Olaeu  appeals. 
Reversed. 

J.  G.  Thomas,  for  appellant  Geo.  T. 
Thompson  and  Oscar  Cain,  for  respondents. 

ROOT,  J.  Respondents  commenced  this 
action  to  foreclose  an  alleged  lieu  for  ser- 
vices rendered  in  gathering  a  wheat  crop  up- 
on which  appellant  held  a  chattel  mortgage. 
From  a  judgment  and  decree  foreclosing 
said  Hen,  an  appeal  Is  taken  to  this  court. 

It  Is  contended  by  appellant  that  the  lien 
notice  is  fatally  defective  on  account  of  the 
lack  of  description  of  the  property  sought 
to  be  held.  The  only  description  of  said 
property  therein  is  contained  in  the  following 
extract :  "Notice  is  hereby  given  that  J.  Z. 
Smith  and  Ernest  Dexter  of  Walla  Walla 
Coimty,  State  of  Washington,  claims  a  lien 
upon  that  certain  crop  of  wheat,  being  about 
450  acres  In  quantity,  being  about  850  num- 
ber of  sacks  of  wheat,  which  was  raised 
by  tlie  said  Austin  upon  the  following  de- 
scribed premises,  situated  in  Walla  Walla 
Coxmty,  State  of  Washington,  to  wit:  'X. 
E.  ^.  and  S.  E.  H  Sec.  2.  Tp.  11,  N.,  B.  34. 
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tbe  N.  W.  %  Se&  2,  Tp.  11«  B.  84  B.  W. 
M*.  The  aforeeald  lands  barliig  been  caltt 
vated  for  the  crop  of  190S  by  raid  T.  F.  Aqb* 
tin."  Tbe  Btatnte  requires  ttae  lien  notice  to 
**contftln  a  deatrlptlon  of  tbe  iiropwty  to 
be  charged  with  the  lien  anffldent  for  idenU- 
flcation  with  reasonable  certainty."  2  Bal- 
llneer'a  Ann.  Codes  &  Bt  |  6836.  Tbe  Hen 
notice  Involved  In  this  case  tells  the  approxi- 
mate unmber  of  sacks  of  wheat  (abovt  850), 
and  states  where  It  was  grown;  bnt  tbere 
la  no  other  de8crlptl<HL  Nothing  is  said  as 
to  the  quality  or  kind  of  wheat ;  nothing  as  to 
the  character,  aize,  or  markings  of  the  sacks. 
The  whereabouts  of  the  wheat  Is  in  no  man- 
ner Indicated.  It  may  hare  been  In  the  field. 
In  the  bam,  or  In  somebody's  warehouse.  It 
may  have  bem  In  Walla  Walla  county  ot  else- 
where. It  may  have  been  In  the  state  of 
WoBbingtm  or  In  some  other  state.  We  do 
not  see  how  any  pwson  could  locate  or 
identify  the  wheat  in  question  by  tbe  de- 
scription gfren.  Unless  be  should  resort  to 
•ources  of  information  cnilslde  of  the  Hen 
DOtloe,  an  ofllcw  seeking  to  execate  a  Judg- 
ment or  decree  against  this  wheat  would 
be  powerleML  The  facts  set  forth  In  the  no- 
tice are  not  snfllclent  In  themselves  to  show 
JurlsOictlon  of  ttie  court  over  the  subject- 
raatter. 

It  is  contended  by  reqpondents  tbat,  If  the 
lien  Is  defective.  It  may  be  amended.  No 
appUcatlon  to  amend  was  made  to  tbe  sope- 
rlOT  court  Nme  Is  made  here,  but  merely 
a  Bittgest^  that  an  amendment  might  be 
permitted  under  the  autSiorlty  of  Olson  v. 
,  Snake  River  R.  H.  Co.,  22  Wash.  139,  60  Pac. 
166.  This  Is  not  a  request  to  make  an  amend- 
ment ;  but,  if  It  were,  the  case  dted  would 
not  be  authority  for  granting  tbe  request 
That  case  had  to  do  with  a  mechanic's  lien. 
Author!^  for  the  court  to  amend  such  a  llaa 
is  expressly  given  by  sectton  680A,  2  BalUn- 
tor's  Ann.  Codes  &  8t;  but  this  sectiw  does 
not  apply  to  a  Hen  upon  term  products.  The 
latter  is  controlled  by  sections  SWT  to  6969, 
Inclusive,  and  by  the  provisions  of  tiie  law  as 
to  lo^iers*  llen^  so  far  as  applicable,  and  as 
said  provisions  stood  at  the  time  of  the  enact- 
ment of  said  sections  6967-5958.  Sections 
6914  and  6946  were  not  parts  of  the  statute 
relative  to  loggers'  Uens  at  the  time  said 
statute  was  by  reference  made  a  portion  of 
the  law  controlling  Hens  upon  farm  products. 
Hence  they  cannot  be  considered  as  portions 
of  the  latter  statute  now.  Ghelan  County 
V.  Navarre,  88  Wash.  6S4,  80  Pb&  845 ;  New- 
man V.  North  Takima,  T  Wash.  220,  84  Pac. 
921;  People  v.  Clmiie,  70  Gal.  504,  11  Pac. 
775.  Under  numerous  decisions  of  this  court 
we  are  constrained  to  bold  this  notice  of  Ilea 
void,  because  the  description  of  the  inoper^ 
is  inadequate.  Dexter  Horton  &  Co.  v.  Wi- 
ley, 2  Wash.  Si  171,  25  Pac  1071 ;  Warren  T. 
Quade,  8  Wash.  St  750^  28  Paa  827 ;  Doyle  T. 
McLeod,  4  Wash.  TS2.  81  Pac.  96;  Zoung  v. 
Howell,  6  Wash.  288,  81  Pac.  62% 


Tbe  judgment  and  decree  of  the  honorable 
superior  court  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the 
action. 

MOUNT,  C.  J.,  and  CROW,  HADLET, 
FULLERTON,  RUDKIN,  and  DUNBAR.  JJ., 
concur. 

(40  Wash.  211) 
STATE  ex  rel.  DTE  v.  RIELLT. 
(Supreme  Court  of  Washington.   Sept.  20, 
1905.) 

1.  iKjuHcnoR—ViOLATiOK— Contempt— Peo- 

OBnUBB— AVTIDAVIT. 
Ad  affidavit  in  a  contempt  proceeding, 
which  alleges  tbat  defendant  was  restrained  by 
the  court  from  obrtructine  a  public  highway 
and  that  he  obstructed  the  same,  charges  a 
contempt. 

2.  Sakx— ViounoH  Of  Rkbtbaihinq  Obdui 
— Validitt  or  Obdeb. 

In  a  contempt  proceeding  for  a  violation  <tf 
an  order  restraining  defendant  from  obstni^- 
Ids  a  highwa;,  the  questiOD  whether  the  order  is 
void  on  the  ground  that  no  highway  existed  Is 
not  tfBon  for  determinatimi :  the  judj^nent  of  the 
trial  court  In  the  case  not  having  been  appealed 
from. 

8.  Sahv— Pbociduke. 

A  contempt  proceeding  for  a  violation  of 
an  order  reatraioinz  defendant  from  obstmctiog 
a  public  highway  of  a  county  may  be  brought  by 
the  state,  on  the  relation  of  the  prosecuting 
attorney  of  the  county. 

4.  Witrebsbs  —  Pbitii:.sgb  or  DerBRDAnr  — 

OONTKMPT  PBOCEXDINQS. 
A  coDtempt  proceeding  is  not  a  criminal 
case,  within  Const,  art.  1,  f  0,  providing  that  no 
person  ehatl  be  compelled  in  a  criminal  case  to 
give  evidence  against  himself;  and  defendant  In 
a  contempt  proceeding  may  be  oompelled  to 
testify. 

[Ed.  Note.— For  casss  In  point,  sea  voL  60, 
Gent  Dig.  Wltnessee.  i  10^^6-1 

6.  iNjuNcrioN— Violation— PuNisHMKHT. 

Under  2  Balllnger's  Ann.  Codes  &  St  t 
5709,  anthorizing  the  punishment  for  contempt 
by  fine  or  imprisonment  or  both,  and  declaring 
that  tbe  fine  aliall  not  exceed  $300,  nor  the  im- 

Srlsonment  6  months,  and,  when  the  contempt 
oes  not  conrist  of  disorderly  behavior  toward 
the  court  or  conduct  Interrupting  the  course  of 
a  trial,  it  must  appear  that  a  party's  rights  are 
prejudiced  before  the  contempt  can  be  punished 
otherwise  than  by  a  fine  not  exceeding  SlOO,  a 
person  adjudged  guilty  of  contempt  in  violating 
an  order  restraining  him  from  obstructing  a 
public  highway  cannot  be  punltAed  by  a  fine  of 
f  100  and  30  days'  imprisonment,  in  the  absence 
of  a  riiowing  tiiat  tbe  rights  of  a  party  were 
prejudiced  by  tbe  act  constituting  tbe  contempt 

Appeal  from  Superior  Oourt;  Lincoln  Oouih 
ty;  C.  H.  Neal.  Judge. 

Contempt  proceedings  by  the  state,  on  tbe 
relation  of  R.  M.  Dye  agaitut  John  Ritily. 
From  a  judgment  adjudging  defendant  In 
contempt  he  appeals.  Reversed. 

H.  N.  Martin,  Cor  a^Ilant  B.  If.  Dye^ 
pro  se. 

DUNBAR,  J.  This  Is  a  contempt  pro- 
ceeding. A  restraining  order  was  Ismed 
oiit  of  the  superior  court  of  Lincoln  county. 
Wash.,  on  the  5th  day  ot  August;  1804,  ftff- 
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bidding  the  appellant  from  obatractinff  > 
certain  highway  In  Lincoln  county.  On  the 
27th  day  of  September.  1904,  upon  the  ai>- 
pUcation  and  affidavit  of  the  prosecuting 
attorn^  of  said  county,  setting  np  facts 
showing  a  violation  of  said  restraining  order, 
an  order  was  made  and  entered  commanding 
the  arrest  of  the  appellant  Warrant  for 
his  arrest  was  Issued  and  served.  Upon  the 
trial  of  the  contempt  proceeding  the  appel- 
lant was  adjudged  guilty  of  contempt  of 
court,  and  sentenced  to  a  fine  of  $100  and 
Imprisonment  In  Jail  for  30  days.  From 
this  Judgment  this  appeal  Is  taken. 

It  Is  claimed  (1)  that  the  affidavit  does 
not  state  facts  sufficient  to  charge  a  crime; 
(2)  that  the  temporary  restraining  order 
which  defendant  Is  accused  of  violating  is 
void  and  of  no  effect;  (3)  that  the  facts  do 
not  snppc^  the  findings;  (4)  misjoinder  of 
parties;  (6)  that  the  defendant  was  compel- 
led to  testify  over  his  objections ;  and  (6)  that 
the  Judgment  Is  not  supported  by  the  law. 
The  affidavit,  we  think,  amply  states  suffi- 
cient on  which  to  base  a  conviction.  It  shows 
that  the  appellant  was  restrained  by  the 
court  from  obstructing  the  highway,  and 
tiiat  he  afterwards  obstructed  the  same. 
The  question  of  whether  the  temporary  re- 
straining order  which  the  defendant  Is  ac- 
cused of  violating  was  void,  for  the  reas<Hi 
that  no  highway  existed,  is  not  before  this 
eoort  for  determination;  the  judgment  In 
that  case  not  having  been  appealed  from. 
We  also  think  that  the  facts  proved  In  this 
case  support  the  court's  findings.  Neither 
Is  there  any  mlsjolndw  of  parties  plaintiff. 

Nor  are  we  prepared  to  say  that  the  de- 
fendant was  wrongfully  compelled  to  testify 
over  his  objections.  This  objection  Is  based 
upon  section  9,  art  1,  of  the  state  Constitu- 
tion, which  provides  that  no  person  shall  be 
compelled  In  any  criminal  case  to  give  evi- 
dence against  himself  or  be  twice  put  in 
Jeopardy  for  the  same  oCFense,  The  question 
turns  upon  the  proposition  as  to  whether 
or  not  a  contempt  proceeding  Is  a  criminal 
case.  We  are  constrained  to  think  that  it 
is  not  vrlthln  the  meaning  of  the  constitu- 
tional provision.  This  court  held,  in  State 
ex  rel.  Gelger  v.  Oelger,  20  Wash.  181,  54 
Pac.  1129,  that  proceedings  against  defend- 
ant as  for  contempt  In  refusing  to  obey  the 
order  of  the  court  compelling  him  to  pay 
alimony  upon  a  decree  of  divorce,  did  not 
constitute  a  criminal  action;  that  hence  the 
failure  to  give  an  appeal  bond  upon  an  ap- 
peal from  an  order  adjudging  the  appellant 
in  contempt  was  cause  for  the  dismissal  of 
the  appellant  It  has  been  held  In  Califor- 
nia that  a  contempt  proceeding  Is  a  criminal 
proceedii^,  and  that  the  defendant  in  the 


proceeding  could  not  be  compelled  to  tes- 
tify against  his  own  interests;  but  that 
decision  was  under  the  special  provisions 
of  the  Penal  Code,  which  provide  that  a  con- 
tempt of  court  constitutes  a  misdemeanor, 
and  is  therefore  not  in  point  in  this  state, 
where  there  is  no  similar  statutory  provi- 
sion. Our  own  Legislature  has  evid^tly 
construed  the  constitutional  provision  as 
not  applying  to  contempt  proceedings;  sec- 
tion 5805  providing:  "The  sberlfT  shall  re- 
turn the  warrant  of  arrest  and  the  bond,  If 
any,  given  him  by  the  defendant  by  the  re- 
turn day  therein  specified.  When  the  de- 
fendant has  f)^n  brought  up  or  appeared, 
the  court  or  Jbdldal  officer  shall  proceed  to 
Investigate  the  charge  by  examining  such 
defendant  and  witnesses  for  or  against  him, 
for  which  an  adjournment  may  be  had  from 
time  to  time,  if  necessary." 

The  court  however,  in  this  case,  we  think* 
exceeded  its  Jurisdiction  In  ImposlDg  the 
penalty  of  flOO  and  thirty  days*  imprison- 
ment In  the  county  Jail.  Section  6799,  2 
Ballinger's  Ann.  Codes  ft  St,  Is  as  follows: 
"Every  court  of  Justice  and  every  judicial 
officer  has  power  to  punish  contempt  by 
fine  or  imprlBonment  or  both.  But  such 
fine  shall  not  exceed  (300,  nor  the  Imprison- 
ment six  months;  and  when  the  contempt 
Is  not  [one]  of  those  mentioned  in  subdivisions 
one  and  two  of  the  last  section,  It  must  ap- 
pear that  the  right  or  remedy  of  a  party  to 
an  action,  suit  or  proceeding  was  defeated 
or  prejudiced  thereby,  b^ore  the  oratempt 
can  be  punished  otherwise  than  by  a  fine 
not  aceeding  $100."  The  cont^pts  mea- 
tkmed  In  mbdivlBions  1  and  2  above  referred 
to  are  (1)  "disordnly,  omtemptuons,  or 
Insolent  behavior  toward  the  Judge  holding 
the  court,  tending  to  bnpulr  its  authority, 
or  to  Interrupt  the  doe  course  of  a  trial  at 
oOier  judlciia  proceedings;  a  tnwadi 
of  the  peaces  botaterona  conduct,  or  violent 
diuturbanoe  tending  to  Interrupt  tiie  doe 
course  of  a  trial  or  other  judicial  proceed* 
ing.**  It  will  be  readily  seen  that  the  con- 
tempt In  this  case  does  not  fall  under  the 
provlBlcaiB  of  subdiTlsions  1  or  2.  Mor  does 
It  appear  that  the  ri^t  or  remedy  of  a  par^ 
ty  to  an  action,  sul^  or  proceeding  was  de- 
feated or  prejudiced  by  the  contanpt  which 
waa  committed  by  the  ^ipellant  in  this 
aetl<m  placli«  a  fence  across  the  fair- 
way. 

For  this  error  on  the  part  <tf  the  court, 
the  Judgment  will  be  remsed. 

MOUNT,  O.  J.,  and  CROW,  HADLET,  and 
FULLER  TON,  J  J.,  concur.  BOOT,  J.,  0«i- 
curs  in  the  result 
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BOHBER  T.  BOBBDB. 

'ifivsna»  Conrt  of  Waahington.  Sept.  27, 
1905.) 

1.  HVBBAHD  AND  WUV— COMMUHITT  PXOP- 

BSTZ— Sau  bt  Husband. 

ComiDunity  property  was  coDTeyed  by  the 
hnsband  aloDe  to  defendaDt,  his  bod,  to  enable 
the  latter  to  wU  the  property  tm  the  benefit 
of  the  iiarents;  defendant  agreeing  to  account 
for  the  proceeds.  The  property  was  afterwards 
aold  by  defendant,  and  the  husband,  for  him- 
self and  as  execntor  of  the  estate  of  his  wife, 
wbo  had  ainco  died,  Ivoaght  an  action,  a)- 
leglng  convendon  of  the  proceeds,  and  seeking 
to  recover  the  amount.  Held,  that  defendant 
could  not  set  ap  the  invalidity  of  the  transfer 
to  him  in  defense  of  the  action. 

[Ed.  Note. — For  cases  in  point,  see  toL  1% 
Cent  Dig.  Estt^.  H  6&-71.] 

2.  GoHisAcnh- OonsnrucTioH-^m  voB  Pn- 

TOBUAHCE. 

The  grantee  of  community  property  con- 
veyed by  the  husband  alone  signed  an  instru- 
ment of  which  the  record  conttuned  two  trans- 
lations— one  b;  the  grantee  as  follows:  "The 
nndersigned  berebr  promtses  to  bring  into  ac- 
count  to  his  father,  or  to  bis  brothers  or  sisters 
at  the  eveDtual  future  distribution  of  heirship, 
the  net  profits  which  he  will  realize  from"  the 
property;  and  the  (ttber  translatton  by  the 
grantor  aa  follows;  "The  sabscriber  promises 
herewith,  when  there  will  be  a  dealing  of 
heritance,  to  give  in  account  what  he  will  win 
from"  the  property  "to  his  father  or  to  his 
brothers  and  sisters."  Held  to  have  been  a 
promise  to  account  as  soon  as  the  proceeds  were 
received,  or  at  least  as  soon  as  any  diqioaition 
ahould  be  undertaken  of  the  estate  of  the  grant* 
or  or  his  wife. 

'Appeal  from  Stiperlor  Goart,  Spokane  Conn- 
ij :  George  W.  Belt,  Jnclge. 

Action  by  Joseph  Bobrer  against  George 
Bobrer  to  recover  the  proceeds  of  property 
■old  by  defendant  From  a  Judgment  In  fav- 
or of  plaintiff,  defendant  appeals*  Affirmed. 

HnnteE  &  Jenesb,  toe  appellant  A.  B. 
Kenyon  and  H.  U.  Stephens,  far  respondent 

ROOT,  J.  Respondent,  Joscgih  Bohrer,  and 
his  wife,  Beglna  Bobr^,  B<nne  years  ago 
purchased  with  community  fnnds  certain 
real  estate  In  Switzerland,  known  as  the 
"Seehof."  Stibsequently,  and  during  the  life 
of  Beglna  Rohrer,  said  Joseph  Bobrer  exe- 
cuted and  delivered  to  his  son,  appellant, 
George  Rohrer,  a  warranty  deed  to  said 
premises.  Prior  to  the  commencement  of 
this  acUon  said  Regina  Rohrer  died  testate; 
respondent  being  designated  and  appointed 
as  executor  of  her  will.  Respondent  claims 
that  said  property  was  conveyed  to  aj^ellant 
solely  for  the  purpose  of  enabling  the  latter 
to  sell  the  same  for  the  use  and  benefit  of 
respondent  and  wife.  Appellant  Insists  that 
the  conveyance  was  for  the  purpose  of  en- 
abling him  to  finish  his  studies  in  Europe. 
In  connection  with  the  transaction,  appellant 
signed  a  certain  Instrument  of  which  the 
record  fnmishcs  us  with  two  translations — 
one  by  appellant,  as  follows :  "The  under- 
signed hereby  promises  to  bring  into  account 
to  his  father,  or  to  his  brothers  or  sisters  at 
82P.— lU 


the  eventnal  fntore  distribution  of  belrshlpv 
the  net  profits  which  he  will  realize  from 
the  Seehof.  Samen,  July  29, 1896.  [Signed] 
George  Rohrer."  The  other  translation  by  re- 
spondent Is  as  follows:  "The  subscribe 
promises  herewith,  when  there  will  be  a  deal- 
ing of  heritance,  to  give  In  account  what  he 
will  win  from  the  Seehof  to  bis  father  or  to  his 
brothers  and  sisters."  Subsequently  appellant 
sold  the  property  for  $2,685,  partly  cash  and 
part  In  notes  secured  by  mortgage.  He  neg- 
lected and  refused  to  account  to  respondent, 
either  In  his  Individual  capacity  or  as  exec- 
ntor of  Mrs.  Rohrer*s  estate,  for  said  pro- 
ceeds or  any  part  thereof.  This  action  was 
brought,  alleging  a  conversion,  and  seeking 
to  recover  the  full  amount  of  the  considera- 
tion for  which  appellant  sold  said  property. 
A  verdict  was  returned  for  the  full  amount 
In  t&vor  of  respondent,  and  Judgment  enter- 
ed thereupon.  From  aald  Judgment  tills  ap- 
peal Is  taken. 

The  principal  question  of  t&ct  was  as  to 
the  purpose  of  the  conveyance  by  respondent 
to  appellant.  Upon  the  evidence  adduced 
the  Jury  decided  this  isstie  favorably  to  re- 
spondent. There  la  ample  evidence  to  sus- 
tain the  verdict  in  this  particular.  The  main 
part  of  ai^llant's  argument  is  in  support 
of  the  contention  that  the  deed  executed  by 
respondent  to  appellant  was  void,  as  one 
spouse  caimot  conv^  community  real  estate 
without  the  other  Joining  In  the  conveyance. 
Appellant  argues  that.  In  the  absence  of  proof 
to  the  contrary,  the  law  of  Switzerland  must 
be  presumed  to  be  the  same  as  our  own  regard- 
ing the  requisites  to  a  legal  transfer.  Be- 
spondeut  answers  that  a  contract  made  In  a 
foreign  state  or  country  Is  presumed  to  have 
been  made  In  accordance  with  the  law  of 
that  country.  In  the  absence  of  a  showing  to 
the  contrary.  As  to  which  of  these  preeump- 
tlons  should  control  In  this  case  we  do  not  feel 
called  upon  to  decide.  The  fact  Is  admitted 
that  a  deed  was  made  by  respondent  to  ap- 
pellant By  virtue  therettf  be  sold  the  prop- 
erty thereafter  to  somebody  else  and  re- 
ceived money  and  notes  therefor.  He  did 
not  account  tor  these  proceeds.  His  refusal 
to  accoimt  for  same  constituted  a  conversion 
thereto.  He  argues  that  his  grantee  might 
come  against  him  to  recover  the  money  paid, 
because  of  not  receiving  good  title.  We  do 
not  tiilnk  appellant's  answer  herein  supports 
such  a  defense,  and  do  not  think  It  would 
be  efficacious.  If  presented.  Respondrat,  as 
an  Individual  and  as  executor,  having  pros- 
ecuted this  action,  would  be  estopped  to  ques- 
tion the  validity  of  the  deed.  It  would  seem 
that  appellant,  having  made  a  deed  himself 
to  the  premises  whereby  he  sold  them,  would 
be  estopped  to  assert  the  Illegality  and  InsufiB- 
dency  of  these  deeds,  at  least  prior  to  any 
objection  being  made  by  his  grantee. 

It  is  urged  that  appellant  was  not  required 
to  account  until  some  future  time.  While 
the  translations  are  somewhat  conflicting 
and  Indefinite,  yet  we  think  It  may  be  fairly 
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beld  to  hare  been  a  promise  to  account  aa 
soon  aa  the  proceeds  were  received,  or  at 
least  as  soon  as  any  disposition  ahonld  be 
undertaken  of  the  estate  of  reapondent  or 
his  wife.  Her  ffltate  was  In  process  of  ad- 
ministration when  thla  solt  was  instituted, 
and  her  executor  Is  a  party  plaintiff  herein. 

Several  errors  are  alleged  In  the  matter  of 
admitting  and  excludlnK  evidence,  but  we 
find  none  of  a  prejudicial  character. 

The  Jury  tiaring  decided  the  questions  of 
fact  adversely  to  appellant  and  no  errors 
ai^arlng  in  the  rulings  of  the  trial  Judge, 
the  Judgment  appealed  from  Is  affirmed. 

MOUNT,  a  3.,  and  CROW,  HADLEY,  and 
DUNBAR,  JJ..  concur.  FULLERTON, 
did  not  alt 


Ex  parte  RUSSELL. 
(Supreme  Court  of  WaBhlngton.   Sept.  26, 
1905.) 

Habeas  Corpus— Judouent  of  Conviction 

— Cot-LATKBAL  Attack. 

Under  BalliDger's  Ann.  Codes  &  St.  $  5826, 
providing  that  no  court  or  judge  shall  inquire 
into  the  legality  of  any  judgment  or  process 
whereby  a  party  is  in  custody,  or  discharjfe  him 
when  the  term  of  commitment  has  not  ex- 
pired if  be  is  in  custody  upon  any  process  is- 
sued on  any  fioal  judgment  of  a  court  of  com- 
petent jurisdiction,  a  person  reRularly  com- 
mitted to  the  penitentiary  after  a  plea  of  guilty 
to  an  indictment  cannot,  on  habeas  corpus, 
prove  that  the  crime  charged  in  the  indictment 
was  committed  upon  a  military  reservation,  so 
as  to  be  outside  of  the  jurisdiction  of  the  court 
which  rendered  the  judgment  of  conviction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Habeas  Corpus.  »  22,  82.] 

Appeal  from  Superior  Court,  Walla  Walla 
County;  Thomas  II.  Brents,  Judge. 

Application  by  Charles  B.  Russell  for  writ 
of  habeas  corpus.  From  a  Judgment  remand- 
ing applicant  he  appeals.  Affirmed. 

Oscar  Cain,  for  appellant  Lester  S.  Wil- 
son, for  resiMiident 

CROW,  J.  On  September  10.  1904,  an  In- 
formation was  filed  in  the  superior  court  for 
Clarke  county,  charging  appellant.  Charles 
B.  Russell,  with  stealing  one  head  of  neat 
cattle,  and,  upon  a  plea  of  guilty,  he  was 
Reotenced  to  a  term  of  three  years  in  the  pen* 
itentlary  at  Walla  Walla,  where  he  is  now 
confined,  serving  said  sentence.  On  May  11, 
1005,  appellant  applied  by  petition  to  the 
superior  court  for  Walla  Walla  county,  for 
a  writ  of  habeaa  corpus,  claiming  he  was 
Illegally  restrained  of  his  liberty  by  respond- 
ent A.  F.  Kees,  warden  of  the  state  peni- 
teutlary,  and  alleging  that  the  crime  for 
which  he  was  serving  sentence  bad  been  com- 
mitted upon  the  United  States  military  res- 
ervation in  said  Clarke  county,  over  which 
the  superior  court  of  aaid  county  had  no 
jurisdiction.  A  writ  having  been  Issued,  re- 
spondent made  return  thereto,  showing  that 
an  information  bad  been  filed  in  the  su- 


p«rior  court  of  Clarke  county,  cliai^ng  ai>- 
pellaut  with  stealing  one  bead  of  neat  cattle 
in  said  county ;  that  appellant  had  been  duly 
arraigned  and  plead  guilty;  that  thereupon 
said  court  entered  Ju^:ment  Imposing  upcm 
hlin  a  sentence  of  three  years  in  ttie  state 
penitentiary  at  Walla  Walla ;  that  the  sher- 
iff of  Clarke  county  had  delivered  the  person 
of  said  Russell  to  the  warden  of  said  peni- 
tentiary, together  wltb  a  warrant  of  com- 
mitment Issued  out  of  said  superior  court  of 
Clarke  county ;  and  that  respondent,  as  ward- 
en of  said  p«iitentiary,  was  holding  appel* 
lant  under  said  judgment  sentence,  and  com- 
mitment Certified  ctipies  of  tbe  Infonda- 
tlon,  arraignment  plea  of  guilty.  Judgm«tt 
sentence,  and  commitment  which  are  at- 
tached to  respondmt's  return  aa  a  part  there- 
of, and  not  denied,  show  all  of  said  proceed- 
ings to  have  been  regularly  and  legally  bad 
and  conducted  In  and  by  a  court  of  com- 
petent Jurisdiction.  No  reference  Is  made 
therein  to  any  military  reBervatlon,  but  such 
records  simply  show  the  crime  to  have  been 
committed  in  Clarke  county.  Upon  the  bear- 
ing, the  superior  court  of  Walla  Walla  coun- 
ty refused  to  discharge  tbe  appellant  but 
remanded  him  to  tbe  custM^  of  respondent 
and  this  appeal  has  been  taken. 

Upon  the  hearing,  appellant  oBereA  evi- 
dence tending  to  show  that  lie  had  stolen  said 
one  bead  <^neat  cattle  upon  tbe  United  States 
military  reservation  in  Clarke  county,  and 
said  evidence  was  admitted  by  tbe  trial 
court  subject  to  objection  for  the  b«iefit 
of  either  party  upon  appeal  The  record 
falls  to  show  affirmatively  that  the  trial 
Judge  considered  said  evidence,  but  aniel- 
lant  contends  it  was  not  considered.  Ap- 
pellant's purpose  in  offering  mid  evidence 
was  to  support  the  claim  made  by  him  that 
tbe  superior  court  of  Clarke  county  had  no 
jurisdiction  of  tbe  crime  charged,  for  the  rea- 
son that  It  was  committed  uimn  said  United 
States  military  reservation ;  appellant  re- 
lying on  snbdivlaion  17.  i  8,  art  1,  of  the 
Constitutlou  of  the  United  States,  and  sec- 
tion 1,  art.  25.  of  the  Constitution  of  the 
state  of  Waslilngton,  to  show  such  want  of 
jurisdiction.  Respondent  objected  to  said 
evidence,  for  the  reason  that  it  made  a  col- 
lateral attadi  upon  the  final  judgment  of 
a  court  of  competent  jurisdiction.  In  vlola- 
tion  of  section  6826,  Balllnger's  Ann.  Codes 
&  St.  which  provides:  "No  court  or  Judge 
shall  Inquire  Into  tbe  legality  of  any  judg- 
ment or  process  whereby  the  party  is  in  cus- 
tody,  or  discharge  blm  when  tlie  term  of  com- 
mitment has  not  expired,  in  either  of  tbe 
cases  following :  (1)  Uiion  any  process  issu- 
ed on  any  final  Jud^ent  of  a  court  of  com- 
petent Jurisdiction.  *  *  *"  As  the  rec- 
ord of  the  conviction  and  commitment  of  ap- 
pellant appears  upon  Its  face  to  have  been  reg- 
ular and  had  In  a  court  of  competent  Jurisdic- 
tion, we  thinlt  respondent's  objection  was  well 
taken,  and  that  said  commitment  issued  on 
said  final  Judgment  of  aaid  superior  court  of 
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Oarke  county  was  conchislTe  as  ajralnst  ap- 
pellant In  re  Lybarger,  2  Wash.  St.  131. 
25  Pac.  1075;  In  re  Nolan,  21  Wash.  395, 
58  Pac.  222 ;  Smith  t.  IlesB,  SherlCf,  91  Ind. 
424.  This  court,  speaking  through  Iloyt, 
J.,  In  Re  Lybarger,  said:  "When  the  officer 
returns  as  his  authority  for  holding  a  pris- 
oner a  commitment  which  shows  upon  Its 
face  that  such  person  Is  committed  by  a  court 
of  general  jurisdiction  In  pursuance  of  Its 
flnal  Judgment  for  a  crime  triable  by  such 
court,  we  think  he  has  brought  himself  with- 
in the  proTlsions  of  our  statute,  and  that  the 
courts  are  by  the  terms  thereof  precluded 
from  Inquiring  further  Into  the  cause  of  de- 
tention, and  that  neither  by  baviDg  the 
record  set  out  In  the  petition,  nor  by  brings 
Ing  It  here  by  certiorari,  can  this  court  look 
therein  to  see  whether  or  not  the  court  had 
Jurisdiction  In  that  particular  eaae."  The 
state  of  Indiana,  in  ita  habeas  corpus  act, 
has  the  same  provision  as  section  5^6,  Bal- 
linger's  Ann.  Codes  &  St,  and  in  Smith  r. 
Hess,  Sheriff,  supra,  the  Supreme  Oourt  of 
that  state  says :  "A  judgment  by  a  court  of 
competent  Jurisdiction,  valid  upon  Its  face, 
and  a  valid  commitment  under  It,  is  an  un- 
answerable return  to  a  writ  of  habeas  cor- 
pus." 

Api>ellant  insists  that,  in  showing  said 
crime  to  have  been  committed  on  the  mili- 
tary reservation,  he  did  not  contradict  the 
record,  as  such  reservation  is  situated  with- 
in Clarke  county,  in  which  the  venue  of  the 
crime  was  laid,  and  that  by  said  evidence 
he  only  sought  to  show  there  Is  a  portion  of 
Clarke  county  over  which  the  courts  of  the 
state  can  exercise  no  criminal  Jurisdiction; 
a  fact  conslstrat  with  every  statement  of 
tbe  record.  We  fall  to  see  any  merit  In 
this  contention ;  ft>r,  after  all,  appellant  only 
seeks  by  evidence  of  extrinsic  facts  to  attack 
the  jurisdiction  of  the  court,  which  be  can- 
not be  permitted  to  do.  On  his  trial  he 
might  have  made  a  defense  to  the  chai^  con- 
tained in  said  information,  based  on  facts 
involved  in  the  claim  now  presented  by  him ; 
but  when  he  pleaded  guilty,  be  waived 
that  defense  and  placed  himself  in  the  seme 
position  he  would  have  occupied  had  he  been 
convicted  by  the  verdict  of  a  Jury  and  failed 
to  appeal  from  a  Judgment  entered  upon  said 
verdict.  The  court  had  Jurisdiction  of  the 
Rubject-matter  and  also  of  appellant's  person. 
The  question  as  to  where  in  Clarke  county 
tbe  crime  was  committed,  or  whether  it 
was  committed  In  said  county  at  all,  was  an 
isHue  of  fact  to  be  determined  by  a  Jury  on  a 
trial  had  on  said  Information.  Such  question 
did  not  affect  the  Jurisdiction  of  the  court  over 
either  the  subject-matter  or  the  person  of 
appellant  and,  having  pleaded  guilty,  he  is 
now  in  no  position  to  raise  any  question  on 
an  application  for  a  writ  of  taat)eas  corpus  as 
to  the  Jurisdiction  of  the  court  over  the 
place  where  the  crime  was  committed. 

Siwaking  of  Jurisdiction,  Church,  In  his 
work  on  Habeas  Corpus,  at  section  368,  says: 
"While  the  writ  of  habeas  corpus  cannot  be 


made  to  take  the  place  of  a  writ  of  error, 
appeal,  or  certiorari,  and  cannot  have  the 
force  or  effect  of  those  proceedings,  juris- 
diction of  the  person,  place,  and  subject- 
matter,  at  least,  must  exist  In  order  to  make 
a  valid  judgment  and.  If  either  Is  wanting, 
tbe  judgment  Is  void  and  the  Imprisonment 
without  authority  of  law.  Tbe  question 
of  Jurisdiction  over  the  subject-matter  Is 
one  of  fact,  to  be  proved  or  admitted  as  any 
other  fact  alleged.  Ordinarily,  In  criminal 
trials,  the  Jurisdiction  of  the  court  over  the 
place  where  the  offense  is  alleged  to  have 
been  committed  Is  assumed.  If  admitted 
by  pleading  over,  that  ends  the  matter.  If 
traversed,  and  the  Jury  find  that  the  prisoner 
committed  the  offense  within  the  jurisdiction 
of  the  court  as  allied,  the  defendant  can- 
not Impeach  that  finding  on  habeas  corpus 
by  showing  that  the  place  where  the  offense 
was  committed  la  without  the  said  territorial 
limits."  See,  also.  In  tbe  Matter  of  Francis 
Robert  Xewton,  16  Common  Bench  Rep.  90,  in 
which  the  first  syllabus,  which  states  the  sub- 
stance of  the  opinion  of  the  court,  reads  as 
follows:  "This  court  has  no  power  to  grant 
a  habeas  corpus  to  bring  up  a  prisoner  who 
has  been  committed  at  the  central  criminal 
court,  on  the  ground  that  the  offense  charged 
was  committed  at  a  place  out  of  the  jurisdic- 
tion of  that  court"  In  Ex  parte  Terry,  80 
Pac.  580,  the  Supreme  Court  of  Kansas  says : 
"Testimony  was  offered  In  this  proceeding 
tending  to  show  that  the  petitioner  was  not 
guilty  of  tbe  offense  of  which  he  was  convict- 
ed ;  that  it  was  In  fact  committed  in  a  county 
other  than  the  one  named  In  the  complaint 
Ills  plea  of  guilty  was  an  acknowledgment  of 
the  charge  made  against  him,  and,  even  If 
this  were  an  appeal,  the  Inquiry  would  be 
limited  to  whether  the  facts  charged  consti- 
tuted an  offense  and  whether  the  sentence 
imposed  was  within  tbe  limits  fixed  by  tbe 
statute.  Certainly  the  judgment  cannot  be 
Bet  aside  and  the  case  retried  on  habeas 
cori>us,"  In  Ex  parte  Edglngton,  10  Nev. 
2ir»,  tbe  petitioner  was  found  guilty  of  con- 
ducting a  quartz  mill  In  Virginia  City  with- 
out paying  a  license  as  required  by  an  ordi- 
nance of  said  city,  and  was  imprisoned  in 
pursuance  of  such  conviction.  On  the  hear- 
ing of  his  petition  for  a  writ  of  habeas  cor- 
pus, proof  was  introduced  tending  to  show 
that  his  quart/,  mill  was  outside  of  the  limits 
of  said  city  and  that  he  was  not  liable  for 
said  liceD.se.  The  Supreme  Court  of  Nevada, 
In  refusing  a  writ  of  habeas  corpus,  said : 
"The  petition  for  the  writ  of  lial)eas  corpus 
In  thlH  case,  and  the  return  thereto,  to  which 
there  Is  no  exception,  shows  that  the  peti- 
tioner is  detained  in  custody  by  virtue  of  a 
final  Judgment  of  a  Justice  of  the  peace  of 
Virginia  City,  convicting  bim  of  violating 
an  ordinance  of  that  corporation.  It  Is  con- 
ceded that  the  justice  of  the  peace  had  juris- 
diction of  the  offense  charged,  as  well  as  of 
the  prisoner,  and  that  a  legal  ordinance  au- 
thorizes the  Judgment.  Such  being  the  case. 
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it  Is  made  oor  ImperatlTe  daij  to  remand  the 
prisoner  by  the  plain  t«ms  of  our  habeas 
corpns  act  (1  Ctmp.  Imwb,  I  367),  and  we 
cannot,  wlttaoat  prononndng  an  extrajudi- 
cial opinion,  undertake  to  decide  whethw  the 
business  of  the  petitioner  was  carried  on 
within  the  corporate  limits  of  Vlnclnla  City 
or  not  That  was  a  question  to  be  decided 
on  the  trial,  and.  If  It  was  decided  erroneous* 
ly  In  point  either  of  law  <a  tact,  the  remedy 
la  hy  appeal,  and  not  by  habeas  corpus." 
The  section  referred  to  by  the  Nevada  court 
as  section  367  Is  almost  Identical  with  said 
section  6^6,  BalUnger's  Ann.  Codes  &  St ;  the 
Nevada  statute  providing  that  it  shall  be  the 
duty  of  the  Judge  to  remand  the  petitioner  If 
It  shall  appear  that  be  Is  detained  In  custody 
by  virtue  of  the  final  Ju^;ment  or  decree  of 
any  competent  coort  of  oimlnal  Jurisdiction, 
or  of  any  process  issued  upon  such  Judgment 
or  decree. 

We  are  of  opinion  that  the  proceeding  of 
the  superior  court  of  Clarke  county,  as  shown 
by  respondent's  return,  were  conclusive  in 
this  proceeding  as  against  appelant  The 
Judgmrait  is  affirmed. 

MOUNT.  C.  J.,  and  ROOT,  HADLET. 
and  DUNBAR,  3J.t  concur. 


NIELSEN  V.  NORTHEASTERN  SIBERIAN 
CO.,  Limited,  et  al. 

(Supreme  Coort  of  WaBhingtoD.   Sept  18, 
1905.) 

1.  Appeax^Trbobt  of  Case  at  Tbial. 

Plaintiff  havli^;  tried  the  case  am  one  on 
contract,  it  will  be  treated  as  sacb  on  bis 

appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §  1053.] 

2.  Evidence— CoRTEACT—VAXTiNa  nr  Pbiob 

AOBEEMENT. 

Where  plaintiff,  after  oral  neftotlatioos 
with  an  agent  of  defendant  (or  employment, 
entered  into  a  written  contract  signed  by  de- 
fendant's president  and  manager,  statements 
made  by  the  agent  in  tbe  negotiations,  but  not 
embodieid  In  the  writing,  form  no  part  of  the 
contract. 

3.  Pbincipai.  and  Agent— AuxnoBiTT. 

One  employed  by  defendant  merely  to  solicit 
pennons  to  engage  in  its  employ  has  no  Implied 
authority  to  make  or  modify  contracts  of  em- 
ployment 

[Efd.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent  I  274.] 

4.  Mines  and  Minebals— Obub-Stake  Con- 

TBACT. 

Plaintiff  made  a  contract  to  prospect  on 
shares  for  minerals  within  the  limits  of  defend- 
ant's mining  concession  in  Siberia,  defendant  to 
take  him  to  Siberia.  Xo  provison  was  made  as 
to  wfaere  he  should  be  landed,  except  that  it 
should  be  on  the  Siberian  coast  Defendant  had 
stations  at  three  places  within  the  concesBion. 
and,  so  far  as  appears,  its  ^ip  never  called  at 
other  ports,  though  one  could  travel  from  place 
to  place  along  the  shore  by  smaller  craft  Held. 
that  there  was  no  breach  of  the  contract  in 
putting  plaintiff  ashore  at  one  of  such  stations, 
tbough  he  requested  that  he  be  pat  ashore  at  a 


point  where  defendant  had  no  statloB ;  and,  this 
being  refused,  requested  to  be  landed  at  another 
of  its  stations  where  the  ship  would  tondi  <m 
its  return  trip. 

Appeal  from  Superior  Oonrt,  King  County  i 
Arthur  E.  Oriffln,  Judge. 

Action  by  Peter  J.  Nielsen  against  the 
Northeastern  Siberian  Gmnpany,  Umitedt 
and  others.  From  an  adverse  Judgment; 
plaintiff  appeals.  Affirmed. 

O.  H.  Em<»7,  for  sibilant  John  P. 
Hartman,  for  respondents. 

BOOT,  J.  On  July  6.  1003,  appellant  and 
respondent  entraed  into  a  written  agreement 
by  which  the  former  was  to  be  taken  by  tbe 
latter  to  Siberia  to  prospect  for  precious 
metals  within  the  limits  of  a  mining  conces- 
sion theretofore  granted  by  the  Russian 
government  to  respondent  Appellant  was 
to  be  furnished  with  transportation,  tools, 
and  food,  and  to  have  the  privilege  of  pros* 
pectlng  within  said  territory,  and  to  receive 
one-halt  of  all  values  obtained  by  him.  He 
embarked  July  13,  1903,  from  Nome  for  the 
Siberian  coast,  upon  the  respondent's  steam- 
ship Manauense.  Defendant  John  Rosene 
was  president  and  manago*  of  the  respond- 
ent corporation,  and  as  such  officer  signed 
the  company's  name  to  the  written  contract 
with  appellant  Defendant  S.  S.  Connauton 
was  the  master  in  command  of  the  ship  up- 
on the  voyage.  Defendant  McCowan  was 
an  agent  of  respondent  aboard  the  Manau- 
ense. The  ship  reached  East  Cape,  Siberia, 
July  21,  1903,  where  respondent  requested 
appellant  to  land.  He  refused  to  do  so,  re- 
questing that  be  be  put  ashore  at  Rudder's 
Bay,  a  point  further  down  the  coast,  where 
respondent  had  no  station,  and  where  its 
sea-going  vessels  did  not  stop.  This  being 
refused,  he  requested  to  be  carried  to  Vladi- 
mir, a  port  where  the  ship  would  touch  on 
Its  return  to  Nome.  Respondent's  officers 
told  him  that  he  must  go  ashore  or  pay  his 
fare  back  to  Nome.  He  refused  to  do  either. 
He  was  then  told  by  the  officers  that  he 
would  be  put  ashore  unless  be  paid  bis  fare 
for  the  return  trip  or  left  the  vessel  volun- 
tarily. He  still  refused,  whereupon  the 
captain  and  McCowan  went  to  appellant  s 
berth,  where  he  was  partially  undressed, 
and  ordered  a  number  of  the  Chinese  crew 
to  carry  him  to  a  launch  at  tbe  ship's  side. 
Appellant  resisted  forcibly,  but  was  hand- 
cuffed, placed  aboard  the  launch,  and  carried 
to  the  shore.  His  clothing  and  personal  ef- 
fects were  given  him  in  the  launch.  He 
claims  tliat  in  the  m%\6e  $C0  were  stolen 
from  the  pockets  of  his  pantaloons  by  the 
Chinamen.  It  is  his  contention  that  In 
addition  to  the  written  contract  there  was 
an  oral  one,  or,  rather,  that  the  contract 
was  partly  written  and  partly  oral.  The 
basis  for  this  contention  is  the  fact  that  ap- 
pellant before  his  employment,  went  to  one 
Perkins,  an  agent  of  respondent  at  Nome, 
and  Bought  employment  as  a  prospector. 
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Perklna  told  him  to  talk  -with  one  Ann- 
■trong,  who  Beeina  to  have  been  In  the  serv- 
ice of  respondent  and  on  the  lookout  for 
pro^kectors.  Appellant  clalme  that  Arm- 
strong told  him  he  could  land  wbere  he 
I^eased,  and  be  returned  to  an  American 
port  whenever  he  desired.  The  written  con- 
tract  required  appellant  to  remain  until 
October,  1804.  Appellant  bronght  this  ac- 
tion to  recover  damages,  which  he  alleged 
in  the  sum  of  $10,100.  At  the  eloee  of  plaln- 
tltrs  case  the  action  was  dismissed  as  to 
defendant  John  Rosene.  At  this  juncture 
a  motion  was  made  to  transfer  the  case  to 
the  federal  court,  whereupon  appellant  re- 
duced his  claim  of  damages  to  $1,950.  and 
the  trial  proceeded  before  the  superior 
court  without  a  Jury.  Findings  and  con- 
clusions were  made  and  entered  by  the  trial 
Judge  favorable  to  respondent  From  a 
judgment  of  dismissal  this  appeal  la  taken. 

Some  question  la  raised  as  to  whethw 
this  is  an  action  In  ttn*t  or  one  for  breach 
of  contract  From  the  record  It  appears  that 
appellant's  counsel  In  open  court  made  the 
following  statement:  will  state  to  the 
court  this  action  Is  based  purely  and  simply 
on  a  contract  and  on  the  breach  of  the  con- 
tract There  were  certain  tortious  features 
about  the  breach,  but  the  action  Is  none 
the  less  based  upon  the  contract"  Appel- 
lant having  tried  the  case  upon  that  theory 
In  the  superior  court;  It  must  be  consider- 
ed here  upon  the  same  theory.  Sanders  v. 
Btimson  Mill  Co.,  S4  Wash.  357.  76  Pac.  974. 

The  contention  that  the  contract  was 
partly  oral  we  do  not  think  can  be  sustein- 
ed.  The  negotiations  with  Perkins  and  Arm- 
strong may  have  been  matters  of  induce- 
ment; but  the  only  contract  was  the  written 
one  which  appellant  signed,  and  which  re- 
spondent signed  by  Its  president  and  mana- 
ger, Rosene.  The  conversations,  promises, 
and  understandings  leading  up  to  a  written 
contract  do  not  constitute  a  part  of  the 
agreement  They  culminate  In  the  written 
instrument,  which  Is  presumed  to  embody 
those  matters  upon  which  there  has  been  a 
meeting  of  minds.  As  this  was  an  under- 
taking not  to  be  completed  within  a  year, 
it  is  doubtful  wbether  an  oral  agreement 
covering  the  same  would  have  any  validity. 
Carter's  Alaska  Code,  |  1094;  Miller  v.  Good- 
rich, etc.,  Co.,  68  Mo.  A^p.  490;  Boyd  v. 
Paul,  126  Mo.  9,  28  S.  W.  171 ;  Lang  T.  Hen- 
ry, 64  N.  H.  67. 

There  having  been  a  valid  writtoti  con* 
tract  It  would  seem  to  be  Immaterial  as  to 
what  authority  Perldns  and  Armstrong  had 
touching  the  matter  of  employing  prospect- 
ors ;  It  not  being  claimed  that  they,  or  either 
of  them,  made  any  representations  or  ar- 
rangements other  than  orally.  The  written 
contiact  being  signed  on  behalf  of  the  co^^ 


pany  by  Rosene,  this  fact  was  evidence  to 
appellant  as  to  whom  he  should  deal  with 
concerning  matters  appertaining  to  his  con- 
tract of  emcdoyment  It  would  seem  from 
the  evidence  that  Armstrong,  njfou  whose 
statements  appellant  seems  principally  to 
rely  as  a  part  of  his  contract,  was  merely 
a  man  employed  to  solicit  prospectors  to 
engage  In  respondent's  service.  As  such  be 
would  not  have  power  to  make  or  modify 
contracts  for  respondent  Rich  v.  C,  B.  it 
Q.  Ry.  Co.,  84  Wash.  14.  74  Pac.  lOOa 

It  is  urged  by  respondent  that  aE^ellant 
Is  estopped  to  allege  breach  of  contract,  for 
the  reason  that,  after  being  landed,  he 
worked  for  several  months  according  to  the 
terms  of  the  contract,  being  supplied  with 
to<^s  and  subsistence  by  respondent,  and 
finally  returned  to  Nome  upon  respondent's 
ship  tree  of  chai^.  Ordinarily  one  may 
not  claim  the  frulto  of  a  contract  without 
assuming  Its  burdens.  It  la  unnecessary, 
however,  to  Invoke  the  rule  here.  We  are 
unable  to  see  wherein  the  respondent  has 
been  guilty  of  a  breach  of  the  contract  Ap- 
pellant by  the  written  agreement  engaged 
to  work  as  a  prospector  for  respondmt  un- 
til October,  1904.  When  the  vessel  convey- 
ing him  reached  the  place  for  landing,  he 
refused  to  go  ashore.  By  this  refusal  he 
was  guilty  of  a  breach  of  the  contract  Ap- 
pellant received  a  certificate  from  respond- 
ent redting  that  he  should  "have  the  right 
to  locate  and  stake  mining  claims  upon  any 
unlocated  mineral  lands  within  the  limits  of 
tbe  company's  concession,"  He  ai^nes  that 
this  gave  him  permission  to  be  landed  and 
to  prospect  wherever  he  wished  within  said 
limits.  This  contention  cannot  be  upheld. 
Neither  the  contract  nor  the  certificate  pro- 
vided as  to  where  he  should  be  placed 
ashore,  except  that  It  was  to  be  upon  the 
Siberian  coast  Respondent  gave  appellant 
letters  to  Ito  agento  at  East  Cape,  St.  Nicho- 
las, and  Vladimir.  It  does  not  appear  that 
respondent  had  stetlons  at  any  other  place 
than  these,  or  that  this  ship  ever  called  at 
any  other  ports.  Some  smaller  craft  were 
used  for  traveling  from  place  to  place  along 
the  coast  It  does  not  appear  but  that  ap- 
pellant could  have  gone  to  any  point  be 
wished  upon  these  coasting  vessels.  We 
think  there  was  no  breach  of  the  contract 
on  the  part  of  resimndent  in  ejecting  appel- 
lant from  the  ship  at  East  Cape. 

We  are  not  called  upon  to  consider  the 
tortious  features  alleged,  other  than  as  they 
have  to  do  with  the  alleged  breach  of  con- 
tract We  deem  the  findings  and  conclu- 
sions of  the  trial  court  Justified,  and  Its  Judg- 
ment iB  therefore  afllnned. 

MOUNT,  O.  J.,  and  DDNBAR,  FULUDIU 
TON,  HADIiBT,  and  GROW,  iJ^  concur. 
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LARSON  T.  CENTENNIAL  MILL  CO.  rt  al. 
(Snpreme  Court  of  Washington.   Sept.  20, 
1900.) 

1.  E VI DEXCE— Hearsay. 

Where,  in  an  action  against  a  contractor 
for  injuries  received  by  an  employ*,  the  defense 
was  that  the  employi  was  engaged  by  a  sub- 
contractor, who  was  nn  independent  contractor, 
it  was  error  to  permit  the  employ*  to  testify 
that  the  subcontractor  had  told  him  that  he  was 
working  for  the  contractor. 

2.  Masteb  and  Sebvakt  — Injubi  to  Sebv- 
ANT— Pboof  of  Employment. 

One  suing  for  injuries  alleged  to  have  been 
received  while  in  the  employ  of  another  has  the 
burden  of  proving  the  employment. 

3.  Same— Independent  Cohtbactob  — What 
Constitutes. 

A  subcontractor  in  sole  charge  of  the  work 
of  constructing  a  building,  controlling  the 
method  of  doing  the  work  and  employing  the 
men  is  an  independent  contractor,  and  the  rela- 
tion of  master  and  servant  does  not  exist  be- 
tween the  original  contractor  and  the  employes 
of  the  subcontractor,  and  the  original  contractor 
is  not  liable  for  injuries  received  by  them. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant.  SS  1242,  1243.] 

4.  TaiAL—SUFFICMKCT  OF  EVIDENCE— OBJEC- 
TIONS—SUBMISSION  or  Speciaii  Intebrooa- 

TOB1E8. 

Where  a  defendant  challenged  the  Buffi- 
eiency  of  the  evidence  both  at  the  close  of  plain- 
tiff's case  and  at  the  close  of  all  the  testimony, 
the  fact  that  he  submitted  special  interroga- 
tories to  the  jury  on  the  court  deciding  against 
him  did  not  make  the  answers  thereto  binding 
on  him.  In  ttie  absence  of  evidence  to  support 
them. 

6.  A PPEAI/— Remand  with  Instructions. 

Where,  on  appeal  from  an  order  setting 
aside  a  verdict  for  piaintiff  and  granting  a  new 
trial,  the  evidence  shows  no  cause  of  action 
against  defendant,  the  cause,  on  his  request,  will 
be  remanded,  with  instructions  to  dismiss  the 
action. 

Appeal  from  SuiJerior  Court,  Spokane 
County ;  Geo.  W.  Belt.  Judge. 

Action  by  Emll  Larson  against  the  Centen- 
nial Mill  Company  uiid  another.  From  an 
order  setting  aside  a  verdict  for  plaintiff 
against  defendant  the  American  Bridge 
Company  of  New  York,  and  granting  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Robertson,  Miller  &  Rosenlmiipt,  for  appel- 
lant. Graves,  Palmer,  Brown  &  Murpby,  for 
respondent 

HADLEY,  J.  This  Is  an  action  to  recover 
damages  for  personal  Injuries.  The  defend- 
ant Centennial  Mill  Company  Is  the  own» 
of  a  flour  mill  situate  in  the  city  of  Sinkaue. 
The  complaint  alleges  that  suld  defendant 
was  engaged  In  tlie  construction  of  certain 
steel  storage  wheat  tnnks  adjacent  to  its 
mill ;  that  the  defendant  American  Bridge 
Compiiny  of  New  York  carries  on  the  general 
business  of  constructing  Iron  and  steel 
structures  within  the  state  of  Washington, 
and  was  engaged  In  the  construction  of  said 
tanks  as  a  contractor,  subject  to  tlie  con- 
trol of  its  codefendant;  tbat  tlie  plaintiff 
as  a  structural  iron  worker  was  lu  the  em- 


ploy of  the  defendants,  engaged  by  tbem  to 
work  upon  the  construction  of  the  tanks,  and 
that  while  w  at  work,  he  was  Injured  by 
reason  of  the  falling  of  a  platform,  owing 
to  the  negligence  of  the  defendants.  The 
mill  company  answered  that  It  entered  into 
a  contract  with  Its  said  codefendant,  whereby 
the  latter  was  to  furnish  and  deliver  all 
material,  and  was  to  manufacture  and  erect 
the  said  steel  tanks;  that  the  mill  company 
under  said  contract  had  neither  authority 
to  employ  the  plaintiff,  nor  to  exercise  any 
superrlsion  over  him,  nor  any  other  person 
employed  in  the  erection  of  the  tanks,  and 
that  the  plaintiff  was  working  for  other 
persons  who  were  independent  contractors. 
Tlie  codefendant,  the  American  Bridge  Com- 
pany, also  denied  tbat  plaintiff  was  in  its 
employ,  and  alleged  that  he  was  working  for 
other  persons,  who  were  Independent  con- 
tractors. The  cause  was  tried  before  a 
Jury.  At  the  close  of  the  testimony  submit- 
ted by  tbe  plaintiff,  tbe  defendants  each 
challenged  tbe  sufficiency  of  the  evidence  and 
moved  that  the  case  be  withdrawn  from  the 
Jury,  and  that  Judgment  of  dismissal  be  en- 
tered as  to  each  defendant  The  motion  was 
granted  as  to  the  Centennial  Mill  Company, 
but  denied  as  to  the  American  Bridge  Com- 
pany. The  latter  then  sabmltted  Its  testi- 
mony, and  at  the  close  of  all  the  testimony 
renewed  Its  challenge  to  the  evidence,  and 
again  moved  for  Judgment  of  dismissal.  The 
challenge  and  motion  were  denied,  and  the 
cause  was  submitted  to  the  Jury  under  In- 
structions. A  verdict  was  returned  In  favor 
of  plaintiff.  Tbe  verdict  was  afterwards  set 
aside  on  motion  for  new  trial,  and  a  new 
trial  granted.  From  the  order  granting 
the  new  trial,  tbe  plaintiff  prosecutes  this 
appeal. 

It  is  assigned  that  the  court  erred  in  grant- 
lug  the  new  trial.  The  record  shows  that 
tbe  court  granted  the  new  trial  on  the  theory 
that  there  was  no  competent  evidence  show- 
ing that  appellant  was  employed  by  or  was 
working  for  tbe  American  Bridge  Comi)any 
at  the  time  of  the  accident  It  was  contend- 
ed l)elow  and  is  contended  here  tbat  there 
was  sncb  evidence.  We  think,  however,  tbat 
the  evidence  wholly  showed  that  the  Ameri- 
can Bridge  Company  sublet  the  contract  for 
tlie  erection  of  the  tauks  to  Gerrick  Bros., 
and  that  appellant  w^as  In  tbe  employ  of  the 
latter.  It  Is  our  view  that  there  was  no 
coini>eteiit  evidence  to  the  contrary.  It  Is 
true  the  court  permitted  appellant  to  testify, 
over  resiwiident's  objection,  tliat  one  of  the 
Gerrlcks  said  to  him,  In  effect  that  the 
American  Bridge  ComiMiny  was  doing  the 
work,  and  that  he  (Gerrick)  was  working 
for  said  company.  We  think  the  evidence 
admitted  as  aforesaid  was  clearly  inad- 
missible. It  was  merely  testimony  concern- 
ing the  declaration  of  said  Gerrick  as  to  hhi 
own  agency  for  tbe  American  Bridge  Com- 
pany. This  court  has  rei>eatedly  held  tbat 
the  declaration  of  an  agent  is  not  admissible 
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to  establish  bis  agency.  Comegye  t.  Amerf- 
ean  Lumber  Co.,  8  Wash.  CGI,  38  Pac.  1087; 
Western  Securl^  Co.  v.  Douglass,  14  Wash. 
215,  44  Pae.  257 ;  Gregory  v.  Loose,  19  Wash. 
009.  54  Pac.  33. 

Appellant  alleged  in  his  complaint  that 
he  was  in  respondent's  employ,  and  the  bur- 
den wae  upon  him  to  show  that  fact.  The 
testimony,  however,  showed  that  respond- 
ent was  not  engaged  in  the  actual  erection  of 
the  tanks,  but  that  the  work  was  bdng  done 
nnder  subcontract  by  Gerrlck  Bros.,  and  that 
appellant  was  in  their  employ.   The  contract 
between  respondent  and  Gerrlck  Bros,  was 
In  writing,  was  unambiguous,  and  should 
hare  been  construed  by  the  court  without 
Bubmlsslim  to  the  jury.   Respondent  has 
cited  num»H>UB  authorities  upon  this  point, 
but  the  proposition  is  so  generally  «8tabll8hed 
by  authority  that  we  shall  not  reproduce  the 
citations  here.   Under  said  contract  Gerrlck 
Bros,  mtered  upon  and  prosecuted  the  work 
vt  meeting  the  tanks,  and  were  so  engaged 
when  appellant,  as  their  employti^  was  in- 
jured.  One  of  the  Gerrldca  so  testified  at 
the  trial ;  the  other  having  died  from  Injuries 
received  In  the  same  accident   The  Gerrlcks 
had  sole  charge  of  the  erection  work,  con- 
trolled the  method  of  doing  It,  and  employed 
the  men  for  that  purpose,  of  whom  appellant 
was  one.    Were  they  independent  contract- 
ors?  The  general  test  which  determines  the 
relation  of  independent  contractor  Is  that  he 
shall  exercise  an  independent  employment, 
and  represent  his  employer  only  as  to  the 
results  of  his  work,  and  not  as  to  the  means 
whereby   it   is  to   be   accomplished.  The 
chief  consideration  is  that  the  employer  has 
no  right  of  control  as  to  the  mode  of  doing 
the  work,  but  a  reservation  by  the  employer 
of  the  right  to  supervise  the  work,  for  the 
purpose  of  merely  determining  whether  it  Is 
being  done  in  accordance  with  the  contract, 
does  not  affect  the  independence  of  the  re- 
lation,   id  Am.  &  Eng.  Enc.  of  Law  (2d  Kd.) 
pp.  187,  188.    Where  the  means  by  which  the 
work  Is  to  be  accomplished  are  entirely  under 
the  control  of  the  subcontractor,  where  he 
alone  employs  the  servants  who  aid  in  the 
construction  work,  and  where  the  original 
contractor  Is  not  shown  to  have  been  neg- 
ligent In  the  selection  of  the  subc-outractor, 
or  in  furnishing  defective  material,  or  other- 
wise, the  subcontractor  becomes  an  independ- 
ent contractor,  and  his  employer  is  not  liable 
for  injuries  arising  from  the  former's  neglect 
Under  such  circumstances  there  is  no  privity 
between  the  original  contractor  and  injured 
persons.   In  the  case  of  employes,  the  re- 
lation of  master  and  servant  does  not  exist 
between  the  original  contractor  and  those 
engaged  upon  the  work  as  employes  of  the  in- 
dependent contractor.   The  doctrine  of  re- 
spondeat superior  does  not  apply.    In  sup- 
port of  these  general  principles  see  Zlebell  v. 
Eclipse  Ljimber  Co.,  33  Wash.  001.  74  Pac. 
tiSO ;  Miller  v.  Moran  Bros.  Co.  ( Wash.,  decid- 
ed Sept  1»  1805)  81  Pac.  108U;  Aldrltt  v. 


Gfllette-Herzog  Mnfg.  Co.  (Minn:)  88  N. 
W.  741 ;  Hughbanks  v.  Boston  Investment 
Co.  (Iowa)  60  N.  W.  040;  Pioneer  Fireproof 
Construction  Co.  v.  Hansen  (III.)  52  N.  E. 
17.  Respondent  cites  many  other  cases,  a 
number  of  which  are  also  cited  in  the  opin- 
ions above  mentioned.  In  consideration  of 
the  authorities  defining  and  applying  the 
doctrine  of  ind^ndent  contractor,  we  think 
all  the  evidence  in  this  case  shows  that 
Gerrlck  Bros,  were  such.  Appellant  having 
been  in  their  employ,  no  privity  existed  be- 
tween him  and  respondent,  and  the  latter  la 
not  liable. 

Respondent  submitted  special  interroga- 
tories to  the  jury  on  the  question  of  Independ- 
ent contractor.  The  jury  answered  them 
against  respondent  and  appellant  urges  that 
respondent  Is  now  estopped  from  claiming 
that  there  was  no  evidence  In  support  of  the 
verdict  and  findings  of  the  Jury.  Appellant 
cites  Dixon  v.  Bauaman,  17  Wash.  304,  49 
Pac.  540,  and  Mitchell  v.  Mattheson,  23  Wash. 
723,  63  Pac.  564.  We  think  the  cases  are 
not  contrDlUng  here,  for  the  reason  that  It 
does  not  appear  In  either  case  that  either 
a  motion  for  nonsuit  or  challenge  to  the 
evidence  was  Interposed.  And,  moreover, 
in  each  case  the  opinion  shows  that  there  was 
evidence  in  support  of  the  findings,  which  we 
have  seen  is  not  true  in  the  case  at  bar.  Re- 
spondent seasonably  challenged  the  sufficien- 
cy of  the  evidence,  both  at  the  close  of  appel- 
lant's testimony  and  also  at  the  close  of  all 
the  testimony.  Having  been  overruled.  It 
was  compelled  to  yield  to  the  view  of  the 
court  and  the  mere  fact  that  it  submitted 
special  interrogatories  should  not  make  the 
answers  binding,  when  there  was  no  evidence 
whatever  to  support  them.  The  fact  that  the 
Jury  answered  the  questions  with  no  evidence 
upon  which  to  base  the  answers  does  not 
make  them  binding,  but  shows  that  the  Jury 
were  not  unbiased,  and  for  that  reason  the 
fludiugs  should  be  set  aside.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  nine  (Kan.)  47  Pac.  190; 
Southern  Kan.  Ry.  Co.  v.  Michaels  (Kan.) 
aO  Pac.  408 ;  Jeffrey  v.  K.  &  D.  M.  H.  Co..  51 
Iowa,  439,  1  N.  W.  705;  Waterbury  v.  Chi- 
cago. M.  &  St  P.  Ry.  Co.,  104  Iowa,  32,  73  X. 
W.  341.  When  ruling  upon  the  motion  for 
new  trial,  the  court  stated  that,  as  there  was 
no  competent  evidence  whatever  to  sustain 
the  findings,  they  would  be  set  aside.  The 
court  was  then  convinced  that  it  had  mis- 
apprehended the  evidence  at  the  time  re- 
spondent interposed  Its  challenge  thereto. 
Such  was  clearly  the  case,  and  It  was  not 
error  to  set  aside  the  findings,  and  also  the 
general  verdict 

Respondent  asks,  inasmuch  as  the  evidence 
shows  no  cause  of  action  against  It,  that  the 
cause  shall  be  remanded  with  instructions  to 
dismiss  the  action.  We  think  this  request 
should  be  granted.  Respondent  was  entitled 
at  the  trial  to  have  its  challenge  to  the  evi- 
dence sustained,  and  it  Is  still  entitled  to  it 
Bembard  v.  Reeves,  6  Wash.  '^4,  33  Pac.  873 
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The  action  of  the  court  in  setting  aside  the 
verdict  la  affirmed ;  but  the  cause  is  remand- 
ed, with  Instructions  to  vacate  so  much  of 
the  order  as  grants  a  new  trial,  and  to  enter 
a  jxuigBxeat  dlMPlBBlng  the  action. 

MOUNT,  C.  J.,  and  DUNBAR  and  CROW, 
Ji.,  concur.  FUIiIiBRTON,  J.,  did  not  sit 
ROOT*  taavlng  been  of  counsel,  took  no 
part 


EHRHARDT  v.  CITY  OF  SEATTLE. 
(Supreme  Court  of  Washington.  Sept,  20» 
1905.) 

1.  Municipal  Cobpoeations  —  DBrBonTE 

StBEETS— INJUBJBS   TO   TbaVELEBS— NOTICE 

TO  City. 

A  person  was  injured  by  reason  of  a  de- 
fective  street  Though  the  injury  was  painful, 
it  did  not  incapacitate  him  from  attending  to 
matters  generally.  Sixteen  days  after  the  acci- 
dent, and  frequently  thereafter,  he  called  at  his 
doctor's  oiBce  without  any  trouble.  Held,  that 
the  injury  did  not  incapacitate  him  from  giving 
the  required  notice  thereof  within  30  days. 

2.  Same— Notice— ArrEMPTED  Sbbviox  aftkb 
Office  Houbb. 

A  city  charter  prescribed  the  office  hours 
of  its  officers  from  9  a.  m.  to  5  p.  m.  A  person 
Injured  by  reason  of  a  defective  street  attempt- 
ed to  serve  notice  thereof  on  the  city  on  the  last 
day  for  serving  notice  after  office  hours.  Held 
not  to  excuse  the  failure  to  serve  the  notice 
within  the  tiir~  prescribed. 

Appeal  from  Superior  Court  King  Coun- 
ty; Arthur  E.  Orlffin,  Judge. 

Action  by  Otto  Ehrbardt  against  the  dty 
of  Seattle.  From  a  judgment  for  phdntm, 
defendant  appeals.  Reversed. 

Wm.  PAnaerlee  and  Scott  Oalhoun,  for 
appellant  Wm.  Martin,  for  respondent 

DUNBAR,  J.  On  the  10th  of  September, 
1902,  respondent  was  Injured  by  b^g 
thrown  from  his  wagon  while  driving  along 
a  public  street  In  the  dty  of  Seattle.  On 
tbe  11th  day  of  October  following  be  filed  with 
fbe  cletk  and  presented  to  the  dty  coundl 
blB  verified  claim  tor  damages.  Thereupon 
he  cfHumenced  Ua  action  against  the  dty 
to  collect  his  damages  for  which  his  claim 
was  filed.  The  trial  was  by  the  conrt,  and 
resnlted  in  a  judgment  for  the  respondent 
From  this  ju^^ment  this  appeal  is  taken. 

The  prlndpal  error  all^:ed,  and  the  only 
one  It  is  necessary  for  us  to  discuss,  by 
reason  of  the  conclusion  reached  on  snch 
alleged  error,  is  that  more  than  SO  days 
elapsed  after  the  Injury  before  the  claim 
was  presented  to  tiie  dty  of  S«ittl&  One  of 
the  findings  of  the  court  was  that  for  more 
than  SO  days  after  he  was  Injured  the  plain- 
tiff suffered  great  pam,  and  was  disabled 
from  attending  to  or  transacting  any  busi- 
ness, and  was  confined  to  his  bed  the  greater 
portion  of  said  time,  and  that  within  a 
reasonable  time  after  his  said  Injury  he  pre- 
sented his  claim  to  the  city  of  Seattle,  and 
attempted  to  present  It  on  the  10th  day  of 


October,  1902,  but  was  prevented  by  reason 
of  the  offices  of  said  city  being  closed  at  be- 
tween the  hours  of  5  and  6  o'clock  p.  m.;  and 
the  said  city  and  its  officers  had  full  knowl- 
edge prior  thereto  of  the  said  Injuries  sus- 
tained by  the  plaintiff.  We  are  forced  to 
conclude,  from  a  reading  of  the  record,  that 
this  finding  was  not  entlreiy  justlfled;  that 
while  the  plaintiff  suffered  great  pain  a 
portion  of  the  time  during  the  30  days  Im- 
mediately sQCceedlng  the  accident,  and  may 
have  suffered  some  pain  all  the  time,  he  was 
not  disabled  from  attending  to  or  transact- 
ing any  business.  The  record  shows  that  be 
did  attend  to  other  business;  ttutt  be  gave 
instructions  In  relation  to  the  care  of  his 
team;  that  16  days  after  he  was  injured, 
and  frequently  thereafter,  be  called  upon 
the  doctors,  whose  offices  were  seven  or 
eight  blocks  from  where  he  lived;  that  he 
would  take  a  car  to  Second  and  James 
street,  then  walk  to  the  office  ballding,  take 
the  elevator,  and  go  to  his  doctor's  office, 
without  any  trouble;  and  that  he  looked 
after  matt^  generally  In  a  way  that  ahows 
that  he  was  not  Incapacitated  from  giving 
the  notice  required  by  the  charter,  the  char- 
ter provision  being  that  tlie  notice  of  injury 
In  such  cases  should  be  within  80  days  from 
the  day  of  the  accident.  The  damage  which 
he  sustained  was  a  compound  fracture  of 
the  humerus  of  the  left  arm;  and  while, 
no  doubt  it  was  painful,  it  cannot  be  gathered 
from  the  plaintiff's  own  testimony,  which 
is  the  strongest  testimony  on  the  subject 
that  ills  mind  was  so  affected  that  be  could 
not  have  employed  an  attorney  to  present 
his  claim,  as  he  did  on  the  day  on  which  It 
was  presented.  A  person  might  be  inca- 
pacitated from  being  physically  present  at 
the  presentation  of  a  claim  of  this  kind,  but 
that  could  not  justify  him  In  not  presenting 
the  claim  seasonably,  if  he  were  mentally 
capable  of  having  the  claim  presented  for 
blm.  We  said,  In  Bom  v.  Spokane,  27  Wash. 
719,  68  Pac.  386,  where  this  question  was 
raised  and  discussed:  "We  think  the  general 
rule  Is  that  it  must  be  shown  that  there  is 
such  physical  or  mental  Incapadty  as  to 
make  it  impossible  for  the  injured  person  to 
procure  the  notice  to  t>e  served,  and,  If  there  is 
an  actual  Incapacity,  It  makes  very  little  dif- 
ference In  reason  whether  the  Incapacity  Is 
mental  or  physical."  We  cannot  gather  from 
the  record  that  there  was  an  actual  Inca- 
pacity on  the  part  of  the  plaintiff.  On  the 
contrary,  it  appears  that  the  failure  to  pre- 
sent the  daim  within  the  time  prescribed 
by  the  charter  was  simply  neglect. 

The  latter  part  of  the  finding  of  the  court 
above  referred  to,  viz.,  that  he  attempted  to 
present  It  on  the  lOtb  day  of  Oetobw,  1902, 
but  was  prevented  by  reason  of  the  offices 
of  said  dty  being  closed  at  between  the 
hours  of  e»  and  6  o'clock  p.  m.,  la  not  a 
material  finding  which  can  aid  the  respond- 
ent in  this  case;  for  the  record  shows  that 
the  office  hours  prescribed  by  tbe  charter 
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"were  from  9  o'clock  a.  m.  to  5  o'clock  p.  m., 
and  the  presentation  of  the  claim  after  office 
hours  would  be  no  notice  to  the  city.  The 
respondent,  not  having  presented  a  claim 
within  the  time  prescribed  bj  the  charter, 
was  legally  barred  from  prosecuting  tbe 
claim. 

The  judgment  will  thraefore  be  reversed, 
and  file  caose  dlsmtsaed. 

MOUNT,  C.  J.,  and  CROW,  HADLET, 
FULLERTON.  and  ROOT,  JJ.,  concur. 


In  re  SULLIVAN'S  ESTATE. 
CORCORAN  et  al.  v.  CARRAU  et  al, 
(Supreme  Court  of  Washington.   Sept.  19, 
1905.) 

1.  Appeal— Motion  to  Dibuiss— Pbesump- 

TIOHS. 

A  petition  to  contert  a  will  was  dismissed. 
Thereafter  said  order,  appearing  to  the  court 
to  have  been  made  in  the  abaence  of  couDsei 
for  petitioners,  was  set  adde,  and  by  the  same 
order  the  petition  was  again  dismissed ;  the 
order  reciting  that  It  was  made  (or  the  parpose 
of  having  the  first  order  entered  and  effective 
as  of  the  date  of  the  second  order.  The  peti- 
tioner appealed  from  so  much  of  the  last  order 
as  dismissed  the  petition.  Held,  that  a  motion 
by  the  proponent  of  the  will  to  dismiss  the 
appeal  was  a  collateral  attack  on  so  mnch  of 
the  second  order  as  vacated  the  first,  and  that 
the  Supreme  Court  would  presume  that  the 
trial  court  had  sufficient  grounds  for  vacatlns 
the  same. 

2.  SAICB— APPEAI.ABLB  ObDEBS. 

Ad  order,  vacating  a  prior  order  dismissing 
a  petition  to  contest  a  will  and  ordering  the 
dismissal  of  the  petition,  affects  the  substantial 
right  of  the  proponent  with  respect  to  the  ex- 
tension ot  time  within  whidi  tlie  petitioner 
may  appeal,  and  Is  i4>pealalde. 
8.  Saue— DiBUiBSAi.  or  Fktitxos  to  GonTEBT 
Wiix— Vacatioh  of  Osoem  and  Bx-bntbt 

OT  SauE. 

A  petition  to  contest  a  will  was  dismissed. 
Subsequently  the  order  of  dismissal  was  set 

aside.  The  order  setting  it  aside  ordered  the 
dismisjsal  of  the  petition.  Held,  that  an  appeal 
by  the  petitioner  must  be  from  the  second 
order ;  tbe  first  being  without  vitality. 
4.  Wills— Contest— Amendment  atteb  Ex- 
piration or  Time— Effect. 

2  Ballmger's  Ann.  Codes  &  St.  S  4055. 
provides  that  any  pleading  not  duly  verified 
may  be  stricken,  and  the  court  may  permit  an 
amended  pleading.  Section  6110  provides  that 
a  proceeding  to  contest  the  prt^te  of  a  will 
must  be  commenced  within  a  year  from  the 
proliate  thereof.  A  petition  to  contest  a  will 
was  filed  within  a  year  after  the  probate.  It 
was  not  properly  verified,  and  after  the  ex- 
piration of  tbe  year  the  court  granted  a  motion 
to  strike,  accompanied  with  the  condition  that 
petitioner  might  amend.  The  amendment  was 
subsequently  made.  Held,  that  tbe  contest  was 
instituted  within  one  year  from  the  probate  of 
the  will. 

6.  Save— PRiTiDif  to  CoNTest  Wrtt— Fail- 

T7BE  TO  PboSBCUTE— ExCtTSE. 

A  proceeding  to  contest  a  will  was  in- 
stituted within  a  year  from  the  probate  thereof. 
Snbsequently  the  petitioner  sought  relief  in 
tbe  federal  court,  which  restrained  the  pro- 
ponent from  asserting  any  right  under  the  will. 
On  appeal  the  decision  was  reversed.  Held, 
that  the  delay  in  prosecuting  tp»  proceeding  ia 
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the  state  court,  pending  the  determination  of 
the  litigation  in  the  federal  court,  afforded  no 
ground  for  dismissal  for  want  of  prosecotlon. 

6.  Same— Nuncupative  Wnx— Pbobati--Ci- 

TATION— SeEVICK— StlTFIOIKNOT. 

Under  Ballinger's  Ann.  Codes  ft  St  S  4606, 
providing  that  in  proceedings  for  the  probate  of 
a  nuncupative  will  a  citation  shall  lie  directed 
to  the  widow  or  next  of  kin  that  they  may  con- 
test the  will,  and  section  declaring  that 
in  all  cases  where  citations  are  issued  in  pro- 
bate proceedings  they  shall  be  served  at  least 
10  days  "before  the  term  at  which"  they  are 
made  returnable,  a  citation  in  proceedings  for 
the  probate  of  a  nuncupative  will  must  be 
served  at  least  10  days  before  the  time  set  for 
tbe  hearing,  the  wo^  "tenn"  in  the  statute 
being  obsolete  by  reason  of  the  abolitiim  of 
statutory  terms,  and  meaning  "time" ;  and 
hence,  whore  tbe  citation  was  not  only  not 
served  but  waa  made  returnable  on  the  day  It 
was  issued,  the  court  had  no  jurisdiction. 

7.  Same— Time  to  Offeb  Pboof&— Reduction 
OF  Will  to  Weiting  —  Statutoet  Pbo- 

VIBIONB. 

Ballinger's  Ann.  Codes  &  St  S  4006,  pro- 
vides that  DO  proof  of  a  nuncupative  will  shall 
be  received,  unless  offered  within  six  months 
after  speaking  the  testamentary  words  and  com- 
mitted to  writing.  In  proceedings  for  the  pro- 
bate of  a  nuncupative  will,  the  petition  for 
probate  and  the  proofs  of  tbe  will  were  of- 
fered within  six  months  after  the  speaking  of 
the  testamentary  words,  and  the  words  were 
committed  to  writing.  Held,  that  tbe  proceed- 
ings were  taken  in  time,  and  the  foct  that  the 
court  acquired  no  jurisdiction  because  of  the 
failure  to  properly  serve  citations  on  the  widow 
or  next  of  kin  did  not  have  tbe  effect  of  causing 
the  pn^ranent  to  lose  his  right  to  have  his 
petition  and  proof  considered  by  Uie  court 

8.  Same— Burden  of  Pboof. 

Tbe  proponent  in  proceedings  for  the  pro- 
bate of  a  nuncupative  will  has  the  burden  of 
proving  the  alleged  will,  though  the  court  en- 
tered a  void  decree  admitting  it  to  probate. 

[Ed._Noto. — ror  casea  In  point,  see  vol.  40^ 
Cent  Dig.  Wills,  «  662.] 

9.  Appbai<— Questions  fob  Deoibioh. 

The  Snpreme  Court,  on  appeal  from  an 
order  dismiKing  a  petition  to  contest  the  pro- 
bate of  a  nuncupative  will,  will  not  determine 
the  question  of  the  validity  of  tbe  alleged  will. 

Appeal  from  Superior  Court,  King  County ; 
W.  R.  Bell,  Jnd^. 

Action  by  Edward  Corcoran  and  anothw 
against  Marie  Garran  and  another  to  contest 
tbe  probate  of  the  will  of  John  SnlllTan.  de- 
ceased. From  an  order  dlsmlaalng  the  peti- 
tion, plaintiffs  appeal.  Reversed. 

See  79  Pac.  1129 ;  78  Pac.  945. 

Piles,  Donworth,  Howe  &  Farrell,  for  ap- 
pellants. J.  P.  Housar  and  J.  W.  Robinson, 
for  respondents. 

HADLEY,  J.  This  Is  an  appeal  from  an 
order  dismissing  a  petition  interposed  for  the 
purpose  of  contesting  the  probate  of  an  al- 
leged nunaipatlve  will.  John  Sullivan  died 
In  the  year  1900,  leaving  a  large  estate,  con- 
sisting of  real  and  personal  property.  In 
November,  1900,  Terence  O'Brien  was  ap- 
pointed general  administrator  of  said  estate, 
and  be  is  still  acting  as  such.  On  the  8th 
day  of  March,  1901,  Marie  Carrau  filed  in  the 
superior  court  of  King  coun^,  where  tbe 
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admlniatratloii  proceedings  are  pending,  a 
petttlon  for  tbe  probate  of  an  alleged  nun- 
cupative will,  which  Bhe  avers  was  made  by 
the  said  deceased,  and  undw  which  she 
claims  to  be  the  sole  beneficiary.  The  record 
shows  that,  on  the  same  day  the  petition  was 
filed,  a  so-called  citation  was  issued,  directed 
to  the  widow  and  next  of  kin  of  said  de- 
ceased, citing  them  to  appear  before  said 
court  at  the  hour  of  10  o'clock  a.  m.  on  the 
said  day,  end  reciting  that  at  said  time  the 
said  petition  woald  be  heard.  Tbe  citation 
was  filed  on  the  same  day,  and  attached 
thereto  was  the  return  of  the  sheriff  that 
after  diligent  search  he  was  unable  to  find 
the  widow  or  next  of  kin  of  said  deceased  In 
King  county.  Thereupon,  on  tbe  same  day. 
the  court  beard  testimony  and  entered  an 
order  admitting  said  alleged  will  to  probate. 
On  June  20,  1001,  Hannah  O'Callaghan  and 
Edward  Corcoran  filed  their  petition  contest- 
ing the  said  nuncupative  will  and  the  said 
order  of  probate.  They  alleged  that  Sullivan 
died  Inteiitate,  leaving  no  widow  or  children, 
father  or  mother,  brothers  or  sisters,  and  no 
beir  or  next  of  kin  other  than  the  peti- 
tioners, who  are  alleged  to  be  the  first  cous- 
ins, and  tbe  only  first  cousins,  of  the  de- 
ceaaed;  that  Mid  Marie  Carrau  and  two 
of  her  Rlsterfl  and  a  brother-in-law  had 
CODii[)lred  together  to  manufacture  a  pre- 
tended will;  that  tbese  persons  had  pro- 
cured aaiil  order  of  probate  without  notice 
to  any  one,  and  without  any  lawful  <dtation 
baTing  tttexi  Isauod.  They  asked  that  said 
ordR*  of  admiaslon  to  probate  be  set  aside. 
Marie  Carrau  answered  said  petition  in 
November,  1001.  On  tbe  3d  day  ot  March, 
1902,  said  0'(^l!aghan  and  Corcoran  filed  a 
second  petition  In  aald  contest,  and  on  April 
10th  of  said  year  Marie  Carrau  moved  to 
strike  aald  Inst-named  petition  on  the  ground 
that  it  was  nelttier  Rlgiiml  nor  verified  by  the 
petitioners,  nor  by  any  one  authorized  In  law 
to  verify  It  Tbe  court  granted  this  motion, 
and  expressly  granted  tbe  petitioners  leave 
to  amend.  Tbe  petitioners  then  filed  an 
amended  petition,  containing  a  verification 
by  counsel,  which  stated  that  tbe  petitioners 
were  nonresidents  and  that  th^  were  not  In 
King  county.  The  last-named  petition  was 
filed  April  10.  1002.  Marie  Cnrran  moved  to 
strike  tbiB  petition  on  tbe  alleged  ground 
that  the  petitloiwrs  had  not  appeared  to  con- 
test said  win  within  one  year  from  the 
probate  thereof,  and  afterwards,  In  March. 
1004,  before  said  motion  was  ruled  upon, 
she  further  moved  that  tbe  petttlon  be  dis- 
missed for  want  of  prosecution.  On  the  Otb 
day  of  January,  1006.  the  court  entered  an 
order  granting  said  motlona  and  dismissing 
tlie  iiotltion.  On  tbe  following  day,  January 
7tb.  tbe  court  entered  the  following  order: 
"It  is  by  the  court  ordered  that,  as  the  order 
of  the  undersigned  made  on  January  6. 
lOO.'i,  dlsmlBsIng  the  amended  petition  ot 
contest  of  the  above-amended  petitioners, 
filed   April   10,   1002,  was  made  In  the 


absence  of  counsel  for  petitioners,  the  said 
order  is  set  aside;  and  now,  on  this  7th  day 
of  January,  1905,  the  said  amended  petition 
Is  hereby  dismissed.  This  order  is  made  for 
the  purpose  of  having  the  order  of  January 
6,  1905,  entered  and  effective  as  of  this 
date."  At  the  time  of  the  entry  of  the  last- 
named  order,  Edward  Corcoran  and  Charles 
II.  Farrell,  as  administrator  of  tbe  estate  of 
Hannah  O'Callaghan  deceased,  gave  oral 
notice  In  open  court  that  they  appealed  from 
so  much  of  said  order  as  dismissed  tbe  said 
petition.  It  Is  that  appeal  which  is  now 
before  us. 

Terence  O'Brien,  aa  ttie  administrator  ot 
tbe  Sullivan  estate.  Is  made  a  party  respond- 
ent to  tbis  appeal,  but  Marie  Carrau  Is  the  on- 
ly respondent  who  has  appeared  by  counsel 
in  tbis  court  Said  respondent  baa  moved  to 
dismiss  tbe  appml  on  the  alleged  ground  that 
the  record  discloses  facts  wbldi  derive  tbis 
court  of  jurisdiction.  Respondmt's  conten- 
tion In  this  particular  Is  based  upon  the  fol- 
lowing facts:  As  above  stated,  tbe  court, 
on  January  8,  1005.  entered  an  order  dis- 
missing appellants*  petition.  On  January 
7th  that  order  was  vacated,  and  another  or- 
der  of  dismissal  was  entered,  a  copy  of  wblcfa 
is  hereinbefore  set  out  Tbe  oral  notice  of 
appeal  relates  to  that  part  of  the  last  order 
which  dismissed  tbe  petition.  Ret^ndent 
contends  that  the  real  Judgment  of  dismissal 
was  that  entered  January  6th.  and  that  no 
appeal  has  been  taken  from  that  Judgment 
Respondent  has  not  appealed  from  the  or- 
der of  January  7th,  and  her  motion  to  dis- 
miss the  appeal  is  therefore  a  collateral  at- 
tack iqion  so  much  of  that  order  as  vacated 
the  order  of  January  6tb.  When  proceed- 
ings are  collaterally  attacked,  all  intend- 
ments are  in  favor  of  their  regularity,  and 
inasmuch  as  tbe  court  found  that  tbe  first 
order  should  be  vacated  and  set  aside,  we 
must  presume  that  its  finding  was  based  upon 
sufficient  cause,  unless  the  contrary  clear- 
ly appeara  Morrison  V.  Berlin  (Wash.)  79 
Pac.  1114.  In  Colton  Land  &  Water  Co.  v. 
Swartz  (Cal.)  33  Pac.  878,  tbe  court  said: 
"The  court  bad  Jurisdiction  of  the  parties 
to  the  action  and  of  the  subject-matter,  and 
upon  a  collateral  attack  every  presumption 
will  be  indulged  In  support  of  Its  Judgment. 
If  necessary,  therefore.  It  will  be  assumed 
that  the  former  Judgment  was  vacated  by 
consent  oC  the  parties,  and  that  an  order 
showing  such  consent  and  the  vacating  of 
the  judgment  appears  In  tbe  minutes  of  the 
court"  The  same  court  In  Parker  v. 
Altscbul,  60  Cal.  380,  said:  "All  presump- 
tions are  In  favor  of  the  correctness  of  the 
proceedings  of  courts  of  geuersl  Jurisdiction, 
and.  as  tbe  consent  of  the  defendants  would 
have  Justified  the  order  of  the  court,  we 
must  presume  that  such  consent  was  given, 
there  being  nothing  in  the  record  to  show 
that  It  was  not"  In  support  of  the  proposi- 
tion that  a  trial  court  after  entering  Judg- 
ment; commits  error  if  It  vacates  that  Judg- 
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luent  for  mere  error  of  law,  respondent 
citee  Coyle  v.  Seattle  Electric  Co.,  31  Wash. 
181,  71  Pac.  733.  In  that  case,  however,  the 
party  aggrieved  appealed  from  the  order  of 
vacation,  and  the  entire  record  and  attending 
facts  were  thus  brought  up  for  review.  Id 
this  ease  respondent  neither  appealed  from 
the  order  of  vacation,  nor  attacked  it  In  the 
coort  below.  The  case  dted  la  ttaer^ore 
not  applicable  here.  In  the  absence  of  an 
ai^al  from  the  order  of  vacation,  or  of  a 
direct  attadc  thereon,  the  presumption  as  to 
regularity,  within  tlie  anthorltleB  above  dted, 
mnst  obtain.  The  order  of  vacatiim  was  a 
flnal  one,  affecting  a  sabstantial  right  of 
respondent  with  respect  to  the  extension  of 
the  time  within  which  appellants  could  ap- 
peal, and  It  was  therefore  appealable.  State 
ex  rel.  Cleek  t.  Tallman  <WaBh.}  80  Pac. 
272.  MoreoT^,  wtiile  the  last  order  re- 
mained In  forces  the  first  one,  which  liad 
been  set  aside,  was  functus  olfldO)  and  was 
one  from  which  appellants  could  not  aK>eaI. 
The  first  dismissal  had  been  set  aside.  The 
last  order  dismissed  the  pet]tl<HD,  and  It  was 
the  one  in  force.  It  Is  the  dismissal  of  the 
petition  of  wiilch  appellants  complain,  and 
they  were  therefore  required  to  appeal  from 
the  last  order,  and  not  ttom  the  first,  which, 
as  the  record  stood,  was  without  vitality. 
"So  long  as  this  last  Judgmrat  remains  in 
force  and  not  appealed  from,  the  first  order 
Is  not  the  subject  of  appeal,  since  it  wonld 
be  of  no  service  to  the  appellants  to  revise 
the  first  order  and  leave  In  force  the  last 
order,  afilrming  It"  Horn  v.  Volcano  Water 
Co.,  18  Gal.  141.  See,  also.  Luck  v.  Hopkins 
(Tex,  Sup.)  40  8.  W.  360;  Keystone  Iron- 
works Co.  V.  Douglas  Sugar  Co.  (Kan.  Sup.) 
40  Pac.  273.  For  the  foregoing  reasons,  the 
motion  to  dismiss  the  appeal  Is  denied. 

It  Is  urged  by  appellants  that  the  court 
erred  in  dismissing  th^  amended  petition 
contesting  said  alleged  will.  One  ground 
of  the  dismissal  was  that  the  petition  was 
not  filed  within  one  year  after  the  entry  of 
the  decree  of  probate.  It  will  be  remembered, 
from  the  preliminary  statement  herein  that 
the  original  petition  In  contest  was  filed  long 
within  the  year,  and  that  respondent  answered 
that  petition.  A  second  petition  was  alRo  flled 
within  the  year,  but  soon  after  the  expiration 
of  the  year  respondent  moved  to  strike  it 
because  not  properly  verified.  This  motion 
was  granted  by  the  court,  but  accompanied 
with  the  express  condition  that  appellants 
should  have  leave  to  amend.  They  did 
am«id  the  verification  by  simply  stating 
that  the  petitioners  were  nonresidents  and 
not  within  King  county.  The  petition,  so 
amended,  was  filed  after  the  expiration  of 
the  year  from  the  date  of  the  order  admit- 
ting the  alleged  will  to  probate.  Appellants 
argue  with  much  force  that  tlie  statute  au- 
tborizing  the  contest  of  wills  and  outlining 
the  procedure  therefor  does  not  require  that 
petitions  in  such  contests  shall  be  verified. 
It  Is  certain  that  the  statute  does  not  In 


terms  say  that  a  verification  is  required. 
We  shall  not.  however,  decide  that  question 
now.  hot  shall  meet  the  point  raised  here 
on  re^ndent's  theory  that  the  petition 
should  be  verified  In  accordance  with  the 
general  provisions  of  the  Code  In  reference 
to  the  verification  of  pleadings.  Section 
4055.  2  Ballhiger'a  Ann.  Codes  &  St.,  pro- 
vides that  "any  pleading  not  duly  verified 
and  subscribed  may,  on  motion  of  the  adverse 
party,  be  strlclien  out  of  the  case."  The 
petition  which  was  strlc-ken  was  both  sub- 
scribed and  sworn  to  by  counsel.  It  was 
not  "duly"  verified,  in  that  the  reason  why 
counsel  verified  it  was  not  stated,  as  required 
by  section  4025,  2  Ballinger's  Ann,  Codes 
Se  St  While  the  above  quotation  sec- 
tion 49o5  shows  that  a  pleading  not  duly 
verified  may,  on  motion,  be  stricken,  yet  the 
same  section  provides  that,  when  such  motion 
Is  allowed,  the  court  may  permit  the  party 
to  file  an  amended  pleading.  That  is  Just 
what  the  court  did  In  this  case.  In  an  or- 
dinary civil  action  or  proceeding  it  Is  mani- 
fest that  Jurisdiction  Is  not  lost  when  a 
pleading  Is  merely  stricken  and  an  amend- 
ment allowed.  The  court  retains  Jurlsdie* 
tlon,  and  the  action  proceeds.  We  see  no 
reason  why  It  should  l>e  held  that  a  dif- 
ferent rule  applies  to  the  proceedings  for 
the  contest  of  wills.  It  is  true  that  section 
6110,  2  Ballinger's  Ann.  Codes  &  St,  provides 
that  a  contest  shall  be  Instituted  within 
one  year  from  the  probate  of  the  will;  but 
it  was  so  done  In  this  case.  If  we  assume 
that  the  probate  decree  was  valid,  and  the 
parties  were  before  the  court  long  before  the 
year  expired.  The  mere  fact  that  the  peti- 
tion was  stricken  and  the  amendment  per- 
mitted after  the  year  expired  did  not  make 
it  a  contest  instituted  after  the  year.  The 
court  already  had  Jurisdiction  of  the  subject- 
matter  and  of  the  parties.  By  permitting 
the  amendment,  and  by  virtue  of  the  statute 
allowing  it.  Jurisdiction  was  retained.  More- 
over, for  reasons  which  will  l>e  hereinafter 
stated,  no  valid  decree  admitting  this  alleged 
will  to  probate  was  ever  entered.  For  this 
additional  reason  appellants  were  not  llm^ 
ited  in  their  time  to  file  their  petition  to 
one  year  from  the  date  of  the  entry  of  a  de^ 
cree  which  was  void.  We  therefore  think  the 
court  erred  In  dismissing  appellants'  amended 
petition  on  the  ground  that  the  contest  was 
not  Instituted  within  one  year  from  the  pro- 
bate of  the  will. 

The  court  also  granted  respondent's  motion 
to  dismiss  the  petition  for  want  of  prose- 
cution, and  this  is  also  assigned  as  error. 
The  delay  was  occasioned  by  reason  of  cer- 
tain proceeillngs  instituted  by  appellants 
In  the  Circuit  Court  of  the  United  States 
for  the  District  of  Washington.  Respondent 
contends  that,  by  the  Institution  of  said  pro- 
ceedings, appellants  in  effect  abandoned  the 
courts  of  the  state,  and  that  this  contest  has 
not  been  prosecuted  In  good  faith.  We  shall 
not  undertake  to  Inquire  into  the  motives  of 
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appellants  In  seekli^  tbe  aid  of  another  trl- 
bunaL  It  la  Buffldent  to  say  tbat  their  con- 
tention was  regarded  by  the  aforesaid  court 
of  sufflclent  aerioosnesa  to  lead  it  to  bellere 
that  It  had  Jnrlsdlctlon  to  bear  and  determine 
a  contest  over  this  same  alleged  will  and 
between  the  same  parties  who  are  litigating 
in  this  proceeding.  That  court  determined 
tbe  matter  adversely  to  this  respondent,  and 
Issued  Its  injunction  preventing  her  from 
further  asserting  any  rights  under  the  al- 
leged y^ll.  It  Is  true  the  decision  of  that 
court  waa  afterwards  reversed  by  the  United 
States  Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit (Carrau  t.  O'Calligan,  125  Fed.  657,  60 
C.  C.  A,  847),  and  the  declslcm  of  the  last- 
named  court  was  affirmed  by  the  Supreme 
Court  of  the  United  Btatea  (O'Callaghan 

O'Brien.  26  Sup.  Gt  727,  00  L.  Bd.   ). 

The  mere  fact  that  the  federal  trial  court 
erred  In  holdii^  that  it  possessed  Jurisdiction 
did  not  remove  thb  necessity  or  propriety 
for  respect  to  its  decree  and  Injunction  while 
the  matt»  remained  finally  undetermined 
In  the  two  ai^llate  courts  mentioned.  Ap- 
pellants could  not  proceed  with  the  contest 
here  waged  without  requiring  respondent  to 
violate  the  terms  of  the  decree  of  the  federal 
court  by  resisting  the  contest,  or  without 
compelling  her  to  simply  stand  by  and  allow 
them  to  proceed  without  resistance.  Under 
such  drcnmstances  we  think  It  was  error 
to  dismiss  the  petition  for  want  of  prosecu- 
tion. Whatever  procedure  may  hare  been 
lud  in  the  federal  court,  the  fact  remains 
that  an  undetermined  contest  is  pending  In 
the  state  court,  and  vre  think  it  la  the  duty 
of  that  court  to  determine  it 

From  what  has  been  said  It  wiU  be  seen 
that  the  Judgment  appealed  from  must  be 
reversed.  In  anticipation  of  a  reversal,  ap- 
pellants further  contend  that  the  record  be- 
fore us  discloses  that  the  decree  admitting 
the  alleged  will  to  probate  Is  void;  tbat, 
being  void,  the  time  has  now  passed  within 
which  the  will  can  be  offered  for  probate; 
and  that  In  remanding  the  case  this  court 
should  so  declare,  so  as  to  avoid  the  necessity 
of  a  contest  We  shall  first  Ingnlre  into  the 
contention  that  the  decree  of  probate  is  void. 
In  pursuance  of  the  terms  of  section  4606, 
1  Ballinger's  Ann.  Codes  ft  St,  proof  in  sup- 
port of  the  will  was  offered  to  the  court 
within  six  months  after  the  alleged  speaking 
of  tbe  testamentary  words.  The  words  were 
also  committed  to  writing,  and  a  citation  In 
form  was  Issued,  directed  to  the  widow  and 
next  of  kin  of  tbe  deceased.  We  have  seen 
that  the  citation  waa  issued  on  the  day  that 
the  petition  for  probate  was  filed,  and  was 
returned  by  the  officer  the  same  day,  who 
recited  In  his  return  tbat  such  widow  and 
next  of  kin  could  not  be  found  In  tbe  county. 
It  Is  conceded  that  there  was  neither  widow 
nor  child  of  said  deceased,  but  no  service 
of  tbe  citation  was  made,  eltber  personally 
otherwise,  t^on  any  next  of  kin.  Upon 


tbe  citation  and  return  afwesaid,  the  decree 
admitting  the  alleged  will  to  probate  was 
entered,  and  ell  these  proceedings  occurred 
In  (me  day.  Section  4606,  supra,  requires 
that  a  citetlon  shall  be  directed  to  the  widow 
or  next  of  kin,  "that  they  may  contest  the 
will  If  they  think  proper."  Manifestly  some 
service  of  the  citation,  either  personal  or 
otherwise,  was  necessary  in  order  to  advise 
the  next  of  kin  so  that  they  might  contest  tbe 
will.  Moreover  section  0083,  2  Ballli^^'a 
Ann.  Codes  ft  St.,  provides  as  follows:  "In 
all  cases  In  which  citations  are  issued  from 
the  superior  court  in  pnAate  proceedings, 
they  shall  be  served  at  least  ten  days  before 
the  term  [time]  at  which  they  are  made  re- 
turnable, except  when  Issued  from  the  court 
in  cases  where  the  law  requires  the  Judge 
to  issue  them  upon  bis  own  motion,  and  he 
does  so  issue  them;  and  In  sudb  cases  they 
shall  be  served  In  sufficient  time  to  allow  the 
person  served  tobelnattendanceontbecourt" 
The  word  "term,"  as  originally  used  in  the 
statute,  is  now  obsolete  by  reason  of  the 
abolishment  of  statutory  terms  of  courts, 
and  that  word  should  doubtless  now  be  read 
as  "time,"  thus  making  the  service  necessary 
at  least  10  days  before  the  time  set  for 
hearing.  The  citation  Issued  in  the  case  at 
bar  was  not  only  not  served,  but  it  was  made 
returnable  on  the  same  day  it  was  Issued. 
It  was  therefore  void  as  process,  In  that  It 
did  not  conform  with  important  statutory 
requirements.  Without  any  valid  process, 
and  without  notice  or  appearance,  the  court 
was  manifestly  without  Jurisdiction  to  enter 
the  decree,  and  it  is  therefore  void.  In  view 
of  the  fact  that  the  record  shows  that  the 
decree  is  void  for  want  of  Jurisdiction  to 
enter  it  by  reason  of  lAdk  of  process,  we 
have  passed  thereon,  because  the  vnlldi^ 
of  that  decree  was  involved  In  the  Judgment 
of  dismissal  from  which  this  appeal  was 
taken.  That  Judgment  in  effect  ratified  tbe 
validity  of  the  decree,  and  left  It  of  record 
as  establishing  the  validity  of  the  allied 
will.  Ai»pellantB'  petition  called  to  the 
court's  attention  tbe  Invalidity  of  the  decree, 
and  by  its  dismissal  of  tbe  petition  the  court 
declined  to  purge  Its  records  of  the  void 
decree.  Tbe  determination  of  this  question 
also  makes  clear  the  present  status  of  the 
parties  in  relation  to  tbe  proof  of  tbe  pro- 
posed will  and  the  contest  thereof. 

Beferrlng,  now,  to  appellants'  further  con- 
tention that  tbe  time  has  passed  wlQiln 
which  the  will  may  be  presented  tor  probate, 
we  have  to  say  tbat  the  record  shows  that 
a  petition  for  Ite  probate  was  filed  wltiila 
the  time  required  by  statote.  The  alleged 
testamentary  words  were  reduced  to  wrltli« 
and  proof  in  support  thereof  was  "offered" 
(using  tbe  statutory  word)  within  tbe  re- 
quired time.  It  then  became  the  duty  of  the 
court  to  cause  proper  citation  to  issue.  In 
order  that  It  might  be  properly  served,  and 
Jnrlsdlctlon  to  hear  and  consider  tbe  offered 
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tMtlniony  thereby  obtained.  The  statute 
does  not  require  that  the  <dtatloii  shall  nec- 
essarily be  issued  and  served  within  six 
months  after  the  testamnitary  words  are 
spoken,  but  It  does  require  ttiat  proof  shall 
be  offered  wltliln  that  time.  We  tbtnk,  there- 
fore, that  respondent  proposed  the  will  for 
probate  and  oifered  her  proof  within  the 
required  time,  and  that  she  has  not  lost  her 
opportunity  to  have  her  petition  and  proofs 
considered  by  the  court.  The  decree  of  the 
court  being  void,  the  matter  now  stands  as 
If  DO  decree  bad  been  entered,  and  the  court 
will  hear  the  matter  as  on  original  hearing. 
The  burden  of  proof  in  support  of  the  alleged 
will  is  upon  respondent,  and  Is  in  no  manner 
shifted  to  appellants  by  reason  of  the  void 
decree.  The  interested  parties  having  ap- 
peared and  being  now  before  the  court,  Juris- 
diction Is  vested,  and  the  hearing  of  proof 
in  support  of  the  alleged  will  and  of  evidence 
In  supimrt  of  the  contest  thereof  can  proceed. 

Appellants  further  contend  that  the  record 
shows  that  the  proposed  will  Is  invalid  upon 
Its  face,  in  that  the  alleged  spoken  words 
do  not  constitute  a  will  under  the  laws  of 
this  state,  and  that  a  nuncupative  will  Is 
Ineffective  when  the  estate  bequeathed  ex- 
ceeds  in  value  the  sum  of  $200.  We  are 
urged  by  appellants  with  much  earnestness 
to  pass  upon  these  questions  at  this  time. 
They  are  matters,  however,  which  have  never 
been  passed  upon  by  the  trial  court  after  a 
hearing.  They  Involve  the  pith  of  this  whole 
controversy,  and  are  the  very  matters  to 
t>e  determined  by  the  trial  court  after  a 
full  hearing.  Respondent  contends  that  this 
court  has  not  the  power  to  pass  upon  those 
questions  now.  Even  If  both  parties  were 
now  consenting  that  this  court  should  give 
its  Opinion  as  requested  by  appellants,  it 
Is  manifest  that  It  would  be  no  more  than 
advisory,  and  would  not  be  binding  as  a 
Judicial  decision  if  the  cause  should  again 
be  brought  here  on  appeal.  However  much 
It  might  serve  present  convenience  to  now 
have  the  opinion  of  this  court,  we  do  not 
deem  it  advisable  to  depart  from  the  well- 
known  rule  governing  appellate  courts,  which 
requires  that  their  decisions  on  appeal  shall 
be  confined  to  questions  which  have  been 
duly  litigated  before  and  passed  upon  by 
trial  courts.  More  especially  do  we  think 
this  rule  should  obtain  with  respect  to  the 
vital  questions  which  underlie  the  whole 
controversy. 

The  judgment  appealed  from  is  therefore 
reversed,  and  the  cause  remanded,  with  in- 
structions to  the  trial  court  to  purge  its 
record  of  the  said  void  decree,  and  otherwise 
proceed  in  accordance  with  what  has  been 
hereinbefore  said. 

MOUNT,  0.  X,  and  CROW  and  FULLER- 
TOX,  JJ^  concur.  BOOT,  J.*  did  not  pai- 
ticUwteb 


DYER  V.  MIDDLE  KITTITAS  IRK.  DIST, 
OF  KITTITAS  COUNTY. 
(Supreme  Court  of  Washlogtw.  B^t.  25, 
190S.) 

1.  CoNTBACra— COHBTHUCriON— AUTHOBITT  OV 

Under  a  contract  for  the  construction  of 
an  irrigation  ditch,  providing  that  the  decision 
of  the  engineer  shall  be  final  as  to  the  meaning, 
intent,  and  purport  of  the  plans  and  apecifi- 
cations,  the  engineer  bag  no  power  to  vary  the 
meaning  of  the  plain  terms  used  in  the  contract, 
and  his  wtimate  as  to  the  work  done  and  ma- 
terials used  is  not  conclusive  evidence  of  audi 
facts. 

[Ed.  Note. — For  cases  in  point,  see  TOl.  11, 
Cent.  Dig.  Contracts,  SI  1046,  1303.] 

2.  SaIIB— GORSTRVCnOH  OV  CAHAXr-MATBBIAL 

Used. 

Where  a  contract  for  the  construction  of  an 
irrigation  canal  provided  that  paymait  sbontd 
be  made  to  the  contractor  only  for  material 
actually  used  In  the  construction  of  the  canal, 
the  contractor  was  not  entitled  to  be  paid  for 
material  not  in  place,  but  merely  strung  along 
the  line  of  the  canal. 

3.  TbIAI.— INSTRUOTIONS— BiMWr. 

InstmctioDB  not  excepted  to  are  binding 
upon  the  parties  as  the  law  of  the  case. 

Appeal  from  Superior  Court,  Ottltas  Oounc 
ty;  Prank  H.  Rudkln,  Judge. 

Action  by  E.  J.  Dyer,  trustee,  against  tbe 
Middle  Kittitas  Irrigation  District  of  Kittitas 
County.  From  a  judgment  for  defendant 
plaintiff  appeals.  Reversed. 

Graves  &  Englehart  and  Voorhe^  &  Voor- 
hees,  for  appellant.  Pruyn  &  Slemmons  and 
Kauffman  &  Frost,  for  respondent 

PER  CURIAM.  In  this  action  the  appel- 
lant, as  assignee  of  one  Peter  Costello,  sought 
to  recover  from  the  respondent  the  sum  of 
$43,713.18,  alleged  to  be  due  for  labor  and 
materials  furnished  the  respondent  by  Costel- 
lo in  the  construction  of  a  certain  Irrigating 
ditch  or  canal  under  a  written  contract  en- 
tered into  between  Costello  and  the  respond- 
ent. The  contract  und«r  which  the  work  was 
performed  provided,  among  other  things,  that 
Costello  should  furnish  all  the  necessary  labor 
and  materials  and  ccmstruct  the  canal  accord- 
ing to  certain  plans  and  specifications  therein 
referred  to  and  to  the  satisfaction  of  the  en- 
gineer in  charge  and  the  approval  of  tbe 
hoard  of  directors  of  the  respondent  corpora- 
tion; the  respondent  agreeing  to  pay  the  con- 
tractor for  his  labOT  at  fixed  rates  per  cubic 
yard  for  the  necessary  excavations  and  fixed 
prices  for  each  several  article  of  material  fur- 
nished. The  contract  furth^  provided  that 
estimates  should  be  made  monthly  by  the  en- 
gineer in  charge  of  the  amount  of  work  done 
and  material  delivered  and  put  in  place  dur- 
ing the  preceding  month,  and  that  the  con- 
tractor should  be  paid  90  per  centum  of  the 
amount  of  such  estimates  monthly  until  the 
completion  of  the  work,  when  a  final  estimate 
of  the  amount  of  work  done  should  be  made, 
and  the  balance  ascertained  and  paid  liim; 
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the  respondent  specially  reserving  the  right  to 
suspend  the  work  at  any  time  it  saw  fit  on 
giving  10  days'  notice.  In  which  case  It  agreed 
to  pay  the  contractor  In  full  for  all  work  done 
and  materials  furnished  up  to  that  time,  at 
the  rates  provided  for  In  the  contract.  It  was 
also  specially  provided  that  the  engineer 
should  define  the  meaning.  Intent  and  punwrt 
of  the  plans  and  Bpeclflcatlons,  and  that  his 
decision  in  all  cases  should  be  final. 

The  question  of  the  suIBeiency  of  the  com- 
plaint was  before  this  court  in  25  Wash.  80, 
61  Pat  lOOe,  where  the  facts  stated  were  held 
Bofflclent  to  constitute  a  cause  of  action. 
After  the  cause  was  remanded,  the  respondent 
answered,  putting  In  issue  all  of  the  material 
allegatlona  of  the  complaint,  and  setting  up 
affirmatively  fraud  in  the  performance  of  the 
work  by  the  contractor,  and  fraud  and  collu- 
sioh  between  the  engineer  and  tlie  contractor 
in  making  the  estimates  on  which  the  action 
was  based,  by  means  of  which  a  much  larger 
sum  was  sbfmn  to  be  due  on  the  estimates 
tlian  would  be  due,  had  the  estimates  been 
made  upon  an  honest  computation  of  the  work 
actually  performed  and  materials  delivered 
and  in  place.  The  answer  also  set  up  an  oral 
modification  of  the  original  contract,  to  the 
eflfect  that  the  respondent,  having  become  con- 
vinced that  it  would  be  unable  to  make  the 
payments  called  for  in  tlie  contract  at  the 
times  agreed  upon,  owing  to  its  inability  to 
sell  the  bonds  from  the  sale  of  which  it  ex- 
pected to  obtain  the  necessary  funds,  notified 
Costello  to  cease  work  on  the  canal,  whereup- 
on Costello,  being  anxious  to  continue  In  the 
work,  proCTered  to  continue  It  at  his  own  cost 
and  expense,  without  liability  on  the  part  of 
the  respondent  other  than  for  such  sum  as  It 
tihould  realize  from  the  sale  of  Its  bonds,  he 
agreeing  to  assume  all  of  the  risk  and  peril  of 
a  failure  to  sell  the  bonds,  and  that  the  work 
and  materials,  to  recover  which  this  action  Is 
brought,  were  performed  and  furnished  under 
such  modified  agreement.  The  reply  denied 
the  affirmative  matter  contained  in  the  an- 
swer. On  the  issues  thus  made  a  trial  was 
bad  before  a  jury,  in  which,  at  the  coaclusion 
of  the  evidence,  the  appellant  moved  the  court 
to  discharge  the  jury  and  render  judgment  In 
his  favor  according  to  the  demand  of  the  com^ 
plaint.  This  motion  tbe  court  denied,  sub- 
mitting the  case  upon  all  of  the  issues  to  the 
Jury,  who  returned  a  general  verdict  for  tbe 
respondent  The  appellant  thereupon  moved 
for  a  new  trial,  and  for  judgment  in  his  favor 
notwithstanding  the  verdict  Before  the  mo- 
tions were  passed  upon,  the  motion  for  new 
trial  was  withdrawn,  and  the  rights  of  the 
appellant  submitted  upon  the  other  motion. 
This  motion  was  overruled,  and  Juc^ment  en- 
tered on  the  T^dlct 

Tbe  prlndpal  questions  discussed  in  the 
bri^s  and  at  tbe  bar  relate  to  the  rulings  of 
the  court  refusing  to  direct  a  Jwlgment  in 
appellant^B  behalf.  It  is  claimed  that  there 
was  no  substantial  conflict  In  the  evidence  as 


to  Uie  amount  due  the  appellant  and  that 
there  was  no  evidence  to  substantiate  that 
part  of  the  answer  averring  an  oral  modifica- 
tion of  tbe  original  wrlttwj  contract.  On  the 
latter  of  these  contentions  we  agree  with  the 
appellant  The  evidence  did  not  tend  to 
prove  a  modification  of  the  contract  Un- 
doubtedly both  parties  believed  that  the  bonds 
would  be  ultimately  sold,  and  that  the  money 
due  the  contractor  would  be  forthcoming  from 
that  source,  and  It  may  be  that  the  contractor 
was  more  optimistic  In  this  r^ard  than  were 
the  officers  of  tbe  respondent;  but  tbe  evi- 
dence falls  far  short  of  establishing  the  propo- 
sition that  the  contractor  undertook  and 
agreed  to  finish  the  work  at  bis  own  cost  and 
expense,  without  liability  on  the  part  of  the 
respondent  other  than  for  such  sums  as  It 
should  realize  from  the  sale  of  Its  bonds.  It 
would  serve  no  useful  purpose,  however,  to  set 
out  the  testimony  by  which  It  was  sought  to 
establish  this  averment  and  we  shall  not  re- 
view it  further. 

As  to  the  amount  due  the  appellant,  re- 
spondent claims  that  there  was  a  sufficient 
dispute  in  tbe  evidence  to  require  the  sub- 
mission of  this  question  to  the  jury.  The  ap- 
pellant contends  that  this  question  was  set- 
tled by  the  estimate  made  by  the  engineer, 
which,  he  argues,  was  conclusive  upon  all 
parties  unless  Impeached  for  fraud.  The  con- 
tract provides  that  the  engineer  shall  define 
the  meaning,  Intent  and  purport  of  the  plans 
and  specifications,  and  that  bis  decision  In  all 
cases  shall  be  final;  but  this.  It  is  plain,  refers 
to  the  interpretation  of  doubtful  and  uncer- 
tain terms  of  the  contract  not  to  the  question 
of  law  presented  by  the  language  of  the  con- 
tract or  specifications.  This  clause  does  not 
confer  upon  tbe  engineer  the  power  to  vary 
the  meaning  of  plain  terms  used  in  the  con- 
tract; for.  If  this  were  so,  there  would  be  no 
need  of  the  writing,  as  the  engineer's  arbi- 
trary assertion  would  be  all  sufficient 
Doubtless  the  estimate  made  by  the  engineer 
is  prima  facie  evidence  of  the  facts  therein  re- 
cited; but  in  the  absence  of  a  direct  recital  in 
the  contract  making  it  conclusive  evidence  of 
such  facts,  it  would  be  going  too  far  to  hold  It 
so,  except  in  the  absence  of  fraud  or  mistake. 

Turning  to  the  evidence,  the  estimate  re- 
turned shows  that  the  engineer  included 
therein  materials  to  the  value  of  nearly 
11.935.46  for  which  the  respondent  was  clear- 
ly not  liable.  The  contract,  not  only  in  ex- 
press terms,  but  from  the  very  nature  of  the 
method  of  payment  provided  that  the  re- 
spoudent  should  be  liable  only  for  material 
actually  used  in  the  construction  of  the  canal; 
that  Is,  material  "delivered  and  In  place." 
Yet  the  estimate  included  some  $1,035.46 
worth  of  material  that  was  merely  strung 
along  the  line  of  tiie  canal.  The  incorpora- 
tion and  allowance  by  the  engineer  of  this 
Item  In  the  estimate  constituted  a  "mistake" 
'Which  tbe  court  Is  authorized  to  review.  As 
to  the  balance  of  his  estimates,  there  Is  no 
evidence  establishing  any  fraud  or  mistake^ 
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In  his  charge  to  the  Jury,  the  trial  judge 
gave,  among  others,  the  following  lnstruc- 
tions:  "(3)  There  haa  been  received  In  evi- 
dence here  an  estimate  made  by  the  chief 
engineer  of  the  defendant  irrigation  district, 
furnished  as  provided  In  the  contract  and 
plans  and  specifications  for  said  worit, 
and  I  charge  you  that  this  estimate  !b  con- 
clusive upon  the  parties  to  this  action,  and  Is 
binding  upon  you  as  to  the  amount  of  work 
done  and  materials  furnished,  and  as  to  the 
clasedflcatlon  of  the  vrork  done  and  materials 
furnished,  unless  Impeached  for  either  fraud 
or  mistake;  and,  unless  so  Impeached,  you 
must  accept  said  estimate  as  true  and  correct, 
and  the  plaintiff  will  be  entitled  to  recover  tlie 
aggregate  amount  shown  by  said  estimate 
according  to  the  prices  and  classifications  pro- 
vided in  the  contract  for  *uch  labor  performed 
and  materials  furnished,  less  the  payment  of 
$18,300,  admitted  to  have  been  made  thereon, 
together  with  legal  Interest  on  said  amount 
from  the  time  that  said  estimate  was  furnish- 
ed to  the  date  of  your  verdict  (4)  This,  gen- 
tlemen of  the  Jury,  will  be  the  amount  of 
yonr  Terdlct  in  favor  of  the  plaintiff,  unless 
yon  further  find  that  the  contract,  after  Its 
execution  and  before  the  performance  of  the 
labor  and  the  furnishing  of  the  material  for 
which  this  action  was  brought,  was  modified 
and  changed  by  mutual  consent  of  the  parties 
thereto,  under  the  instructions  I  am  at>out  to 
give  you."  These  Instructions  do  not  apjwar 
to  have  been  excepted  to  by  respondent. 
They  are  therefore  binding  upon  It  as  the  law 
of  the  case. 

It  follows  from  w*hat  has  been  said  that  ap- 
pellant was  entitled  to  judgment  in  the  full 
amount  of  his  claim,  excepting  for  the  item 
of  ?1,935.46.  The  Judgment  of  the  honorable 
superior  court  Is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  judgment 
in  favor  of  appellant  for  the  full  amount 
claimed  in  his  amended  complaint,  excepting 
said  item  of  $1,835.46  and  interest  thereon. 


WILSET  et  al.  v.  CORNWAIX  et  al.  . 
(Supreme  Coort  of  Washiuston.  Sept.  SO, 

h  School  Distbicts—Fobmation— Extent. 

Under  Ballinger's  Ann.  Codes  &  SL  fi  2277, 
providing  that  in  forming  new  school  districts 
no  district  shall  contain  less  than  four  sectiona 
of  land,  nnless  said  district  can  support  six 
months'  school  per  year,  a  new  district  contain- 
ing less  tlian  four  sections  may  tte  created  by 
the  county  superintendent  and  county  conunis- 
doners,  if  they  are  of  the  opinion  that  it  will 
support  a  school  for  six  montos  daring  the  year, 
and  their  determination  on  this  point  is  final. 
2.  Same— Boon DAEiEs—DisoBETiON  of  Coun- 
ty SUPEBINTENDENT. 

Where  the  county  superintendent  is  pcti-' 
ti<Hied  to  organize  a  school  district,  he  is  not 
restricted  to  the  organisation  of  a  district  with 
the  boundaries  described  in  the  petition,  but 
may  in  a  proper  case  modify  sach  bounduies. 


3.  Saue— Detebminatiox  of  Coithtt  Cox- 
vissioNERB— Review. 
Under  Ballinger's  Ann.  Codes  &  St.  f  2275, 
providing  that  the  action  of  the  connty  superin- 
tendent m  organizing  a  new  school  district  may 
be  reviewed  on  appeal  to  the  county  commis- 
sioners, whose  decision  shall  be  final,  the  court 
has  no  jurisdiction  to  review  the  action  of  the 
board  on  such  an  appeal,  unless  there  is  a  want 
of  jurisdiction  or  some  action  in  excess  of 
jurisdicticm. 

Appeal  from  Superior  Court,  Walla  Walla 
County;  Thomas  H.  Brents,  Judge. 

Application  by  D.  H.  Wllsey  and  others 
for  a  writ  of  review  requiring  EMward  Corn- 
wall and  others,  as  county  commissioners  of 
Walla  Walla  county,  and  Elmer  E.  Myers,  as 
county  school  superintendent,  to  certify  to 
the  county  court  their  proceedings  in  relation 
to  a  petition  by  applicants  for  the  organiza- 
tion of  a  new  school  district  From  an  or- 
der and  judgment  quashing  the  writ,  appli- 
cants appeal.  Affirmed. 

Allen  H.  Reynolds,  fOr  appellant!.  Ijester 
S.  Wilson,  for  respondenta. 

ROOT.  J.  Certain  residents  and  heads  of 
families  of  School  District  No.  6,  In  Walla 
Walla  county,  petitioned  the  county  school 
superintendent  to  form  a  new  school  district 
from  a  portion  of  said  district  5,  designating 
and  describing  In  said  petition  the  land 
which  they  desired  to  have  set  aside  for  such 
new  school  district  Upon  hearing  said  peti- 
tion the  county  superintendent  of  schools 
made  and  entered  an  order  whereby  he  as- 
sumed to  establish  a  new  school  district 
which  he  designated  as  "School  District  No. 
73,"  consisting  of  less  than  four  sections  of 
land  and  about  700  acres  less  than  the 
amount  of  territory  described  In  the  petition. 

Appellants,  being  of  said  petitioners,  there- 
upon apiiealed  to  the  board  of  county  com- 
missioners of  said  county,  which  board,  after 
a  hearing,  sustained  the  action  of  the  school 
BUjM'rintendent  Appellants  thereupon  ap- 
plied to  the  superior  court  in  said  county  for 
a  writ  of  review  directing  the  defendants  to 
certify  their  proceedings  to  said  court  for 
examination.  A  motion  was  made  to  quash 
this  writ,  which  motion  was  sustained  upon 
the  ground  that  said  writ  had  been  Improv- 
Idently  issued,  and  that  the  affidavit  on 
which  the  same  was  based  did  not  state  facta 
sufficient  to  justify  the  Issuance  of  the  writ 
From  this  order  and  judgment  an  appeal  Is 
token  to  this  court 

Appellants  maintain  that  the  action  of  the 
county  school  superintendent  and  board  of 
county  commissioners  should  be  reviewed  for 
two  reasons:  (1)  Because  the  district  which 
the  superintendent  attempted  to  create  con- 
sists of  less  than  four  sections  of  land;  (2) 
because  neither  the  superintendent  nor  the 
commissioners  had  jurisdiction  to  form  any 
district  other  than  tbe  one  prayed  for  in  the 
petition. 
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As  to  the  first  point,  tbe  etatnte  Invoked 
does  not  appear  to  sustain  appellants'  con- 
tention. A  portion  of  section  2277  of  8  Bal- 
Unger's  Ann.  Codes  &  St,  relied  on  by  appel- 
lants, reads  as  follows:  "In  forming  new 
districts,  or  transferrins  territory  from  one 
district  to  another,  or  changliv  boundaries  of 
districts,  no  school  district  shall  contain  less 
than  four  sections  of  land,  unless  said  dis- 
trict can  support  six  months'  school  per  year 
after  such  change  of  territory."  From  this 
it  appears,  by  necessary  Infer^ce,  that  a  new 
district  may  be  formed  consisting  of  leoi 
than  four  sections,  if  said  district  can  sup- 
port six  months  of  school  per  year.  As  to 
whether  or  not  the  district  can  support  that 
amount  of  school  is  a  question  for  the  school 
superintendent  to  consider  and  determine  in 
actli^  upon  tbe  petition.  There  Is  nothing 
In  the  petition  indicating  that  said  district 
could  not  support  that  amount  of  school.  In 
the  absence  of  a  showing  to  the  contrary.  It 
must  be  assumed  that  the  school  superintend- 
ent and  the  board  of  county  commissioners 
found  that  said  district  could  support  a 
school  for  six  months  during  the  year.  This 
determination  was  final. 

As  to  tbe  second  proposition,  we  teel  that 
to  uphold  It  would  be  to  place  upon  the  pow- 
ers of  the  county  school  superintendent  a  lim- 
itation which  we  do  not  believe  the  Legisla- 
ture Intended.  No  decision  Is  called  to  our 
attention  wherein  this  question  has  been 
passed  npon  by  any  court  It  appears,  how- 
ever, that  the  question  was  heretofore  sub- 
mitted to  the  Attorney  General  of  the  state, 
and  In  an  opinion  given  tliereiqion  he  employs 
the  following  language:  "When  a  petltiw 
Is  presented  to  a  county  superintendent  pray- 
ing for  tbe  tnrganlzatlon  of  a  new  school  dis- 
trict, he  may,  after  he  has  heard  all  the  evi- 
dence presented  by  the  parties  Interested,  ex- 
ercise his  Judgment  within  reasonable  limits 
in  the  organization  of  such  new  district  and 
the  fixing  of  Its  boundaries,  and  in  so  doing 
he  may  correct  any  mistake  that  may  have 
been  made  in  the  description  given  In  the  pe- 
UtUmt  and  In  a  proper  case  modify  the  bound- 
aries described  therein."  We  think  this 
boldli^  is  correct  If  In  thus  modl^ng  the 
boundaries  of  the  proposed  new  district  he 
acts  unwisely,  or  is  guilty  of  an  abuse  of  dis- 
cretion, the  statute  provides  for  an  appeal  to 
the  board  of  coun^  commissioners,  where 
the  error,  if  It  be  such,  may  be  corrected ;  and 
said  statute  provides  that  tbe  action  of  the 
ocunmiBBioners  shall  be  flnaL  3  Ballinger's 
Ann.  Codes  &  St  S  2275.  This  being  the  case, 
the  court  would  have  no  Jurisdiction  to  re- 
view the  action  of  said  board,  unless  there 
appeared  to  be  ^ther  a  want  of  JorlsdlctioD 
or  swne  action  In  excess  of  Jurisdiction.  In 
this  case  we  think  the  action  of  the  board  not 
open  to  either  of  these  objections. 

The  county  school  superintendent  having 
had  Jurisdiction  of  the  subject-matter,  and 
the  board  of  county  cmnmissibnerB  upon  ap- 
peal having  reviewed  his  action  and  approved 


the  same,  and  not  having  transcended  the 
limits  of  its  ]nrisdlcti(»i,  we  think  the  action 
of  the  trial  court  In  quashing  the  writ  was 
right 

Said  order  and  Jndgm^t  are  th^rtfore  af- 
firmed. 

MOUNT,  C.  3.,  and  HADLET,  DUNBAR, 
and  CROW,  JJ.,  concur. 


KBTBS  et  al.  V.  METERS.   (Sac.  1,137.) 
(Supreme  Court  of  California,  Sept  13,  1905. 
On  Rehearing,  Oct  13,  1909.) 

Dfrdb— Escrows— DELiVEBT  uteb  Gkantob*! 

Dkath. 

Where  the  owner  of  laud  alcned  and  ac- 
knowledged a  deed  and  delivered  it  to  a  third 
person,  with  instmcdons  to  deliver  it  to  tbe 
grantee  on  the  erantor's  death,  but  It  was  ex- 
pressly agreed  that.  In  case  either  the  grantor 
or  his  wife  repaid  to  tbe  grantee  certain  ad- 
vauMmentB,  they  riurald  be  entitled  to  a  sor- 
render  of  the  deed,  the  grantor  did  not  part  with 
all  his  dominion  over  the  deed,  and  there  was 
therefore  no  valid  delivery  thereof  sufficient  to 
pass  title  to  the  grantee. 

[Ed.  Note. — For  canes  In  point  see  vol.  16* 
Cent  Dig.  Deeds,  S$  124,  m  140;  141 ;  ToL  1^)^ 
Cent  Dig.  Eacrowa.  {  2.] 

Department  1.  Appeal  from  Sup»1or  Court, 
Calaveras  County;  0.  V.  Gtottschalk,  Judge. 

Action  by  Mary  A.  Keyes  and  another 
against  John  B.  Meyers,  to  annul  a  deed. 
From  a  decree  In  fovor  of  defendant,  plaln- 
tUTs  appeal.  Reversed. 

W.  A.  Dower  (Xlcol  &  Orr,  of  counsel),  for 
appellants.  Ira  Hill  Reed  (Robert  C  Oweiw, 
of  counsd),  for  respondent 

SHAW,  X  The  plalntlfr  Mary  A.  Keyes 
sued  the  defendant  to  annul  a  deed  executed 
to  defendant  by  John  M.  Lindsay,  purporting 
to  convey  to  Um  certain  real  property,  and  to 
quiet  her  title  thereto.  W.  B.  Keyes  Is  Joined 
as  plaintiff  solely  because  he  is  the  husband 
of  his  coplaintlff.  Defendant  in  his  answer 
prayed  that  he  be  adjudged  the  owner  of  the 
property.  The  court  made  Its  findings  and 
gave  Judgment  for  the  defendant  Plaintiffs 
appeal,  and  presrait  the  evidence  by  a  bill  of 
exceptions;  the  a^^ieal  luvlng  been  taken 
within  60  days  after  the  rendition  of  the  Judg* 
meut 

The  case  presents  the  question  whether  or 
not  the  deed  of  Lindsay  to  the  defendant  was 
ever  effectively  d^iva«d  to  him.  In  sub- 
stance, the  facts  as  found  by  the  court  are 
as  fallows:  On  January  IS,  18%,  Lindsay, 
being  the  owner  of  the  real  property  and  be- 
ing Indebted  to  Meyws,  In  conadderatlon  of 
said  indebtedness  made,  signed,  and  duly  ac- 
knowledged the  txeaxOmi  of  a  deed  puiixMrt- 
ing  to  convey  to  Meyers  the  said  property,  and 
deposited  aald  deed  with  W.  H.  Steffler,  with 
verbal  Instructions  from  both  Undsay  and 
Meyers,  made  at  the  thne,  that  Steffler  dnuld 
not  deliver  tbe  same  to  either  party  during 
I-  thehr  lifetime  without  an  order  from  Cbe  otho; 
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and  that  after  the  death  of  Undsay  he  flhonM 
detlver  it  to  Meyers.  Afterwards,  on  Janu- 
ary 21, 189S,  the  two  parties  made  and  ezecnt 
ed  the  foUowing  written  agreement:  "This 
sgreanent,  made  this  2lBt  day  of  January, 
1896,  between  John  B.  Meyers,  of  Angels 
Camp,  Calaveras  county,  state  of  California, 
and  John  Lindsay,  of  the  same  place,  witness- 
eth:  That  whereas,  the  said  John  Lindsay 
baa  executed  a  deed,  now  in  escrow,  and  de- 
posited January  15th,  1885,  in  the  hands  of 
William  Steffler,  county  treasurer  of  Calaveras 
couDty.  to  one-third  of  that  certain  quartz 
mine  situated  in  the  Angela  mining  district, 
Calaveras  county,  state  of  Calif omla:  Now, 
thoefwe,  the  said  J.  B.  Mey«»  hereby  agrees 
to  provide  food,  clothing,  and  proper  medical 
attendance  and  medldne  In  case  of  sickness, 
and  In  caae  of  death  to  pay  all  funeral  eipen- 
se^  caused  bj  fbe  death  of  said  John  Lindsay, 
and  to  pay  all  tiie  necessary  expenses  the  said 
Lindsay  may  Incur  as  long  as  he,  the  said 
John  Lindsay,  may  live.  Provided,  however, 
that  upon  the  payment  of  all  legal  claims 
held  by  the  said  John  B.  Meyers  against  him, 
be,  the  said  John  Lindsay,  shall  have  the 
right  to  demand  and  repoasess  the  said  deed 
above  referred  to  from  William  Steffler.  with- 
out axty  costs  whatever.  It  is  further  agreed 
that  payment  of  all  demands  In  favor  of 
John  B.  Meyers  may  be  paid  either  to  him  or 
to  Mrs.  J.  B.  Meyera,  his  wife."  On  Septem- 
ber 25,  1898,  Lindsay  wrote  to  StetBer  a  let- 
ter, which  Steffler  received,  which  was  as 
follows:  "That  deed  that  Is  placed  In  your 
hands  In  escrow,  between  J.  B.  Meyers  and  J. 
U.  Lindsay,  of  Angda  Gamp,  I  will  ask  you 
as  a  friend  to  hold  it  and  not  to  allow  It  to 
be  o^eoeA  by  Meyers  or  any  on^  without  my 
consent  Aa  It  is  a  life  ctmtract,  I  feel  safor 
with  It  in  your  hands  than  any  man  I  know 
of  In  Calaveras  county.  [Signed]  J.  M.  Lind- 
say." On  November  12.  1900,  the  day  of  his 
death,  Lindsay  executed  a  deed  purporting 
to  convey  the  same  ivoperty  to  the  plalntUC 
Mary  A.  Keyes  for  the  conelderatlon  of  950. 
On  November  IS.  1900,  St^er  delivered  to 
M^era  the  deed  deposited  vrith  him  by  Llnd- 
aay  and  Meywa  on  January  Ifi,  189fi.  M^era 
did  not  pay  tlw  funeral  expenses  of  I4ndsay, 
nor  liaa  he  been  asked  or  requested  to  do  so; 
but  be  baa  been  always  ready  to  do  no,  npon 
being  Inf  wmed  of  the  amount  He  fnmlibed 
goods  and  supplies  for  the  maintenance  and 
support  of  Lindsay,  and  paid  his  living  ex- 
penses  at  all  times  when  called  upon  or  re- 
quested to  do  sa  On  October  lf^  1^,  Lind- 
say had  become  indebted  to  Meters,  apparent- 
ly on  flila  account,  in  the  sum  f 1,000,  which 
he  never  paid. 

We  think  thwe  wu  no  legal  or  eftectual 
delivery  of  the  deed.  The  essential  requisites 
of  a  valid  delivery  In  cases  of  the  class  here 
presented  were  cartfnlly  considered  and  set- 
tled 1^  this  court  in  Bury  v.  Young,  OS  Cal. 
440,  88  Pse.  888p  85  AUi.  St  Rep.  186,  and 
Eenney  t,  PaAa.  125  Cal.  146,  57  Fac.  772. 
In  Bury  v.  Toong  It  was  hM  tbat^  where  the 
82  P.— 20 
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owner  ot  land  signs  sad  acknowledge*  a  deed 

and  dellvos  It  to  a  tUrd  pers(Hi,  with  instruc- 
tions not  to  record  it  but  to  deliver  it  to  the 
grantees  upon  the  grantor's  death,  the  grantor 
thereupon  parting  vrlth  all  dominion  over  the 
deed,  and  reserving  no  right  to  recall  it  or 
altw  Its  provisions,  or  to  have  any  fnrthw 
Interest  in  the  property  cKC^t  to  hold  tlie 
use  until  his  death,  the  delivery  by  socta  thizd 
person  after  the  grantor's  death  la  vaUd,  and 
that  such  conveyance  passes  the  title  npon  the 
ftrst  delivery,  subject  to  the  grants  life  es- 
tate. The  court  dlstlngnlshlng  the  case  from 
others  of  contrary  Inq^ort,  Bays:  "la  every 
case  where  the  deed  has  been  declared  Invalid 
reason  of  fallore  of  delivery,  it  will  be 
found  that  the  grantor  reaerved  some  rights 
over  the  Jnstrunmt;  that  he  failed  to  part 
with  all  control  and  domiidon  over  it;  that 
upon  the  happening  of  some  event  or  contin- 
gency or  ccndltlon,  he  had  tiie  right  U  so 
dlqxMed,  to  reach  ont  and  tata  It  from  the 
posseasitni  of  the  depositary.  •  •  •  The 
essential  requisite  to  the  valldltr  of  a  deed 
transferred  under  circumstances  as  Indicated 
in  thla  case  Is  that  when  It  is  placed  in  the 
hands  of  the  third  party.  It  has  passed  beyond 
the  control  of  the  grantor  for  all  time.  That 
queatton  la  determined  the  grantor's  Inten- 
timi  In  the  mattor,  and  bla  totmtlon  to  mak- 
ing the  dellv«7  is  a  question  of  fact  to  be 
solved  by  tiie  light  of  all  the  drcnmatances 
surrounding  the  transaction,"  In  Kenney  v. 
Parks  the  deed  was  held  Invalid.  A  husband 
and  wife  each  owned  separate  real  property, 
and  each  executed  to  the  other  a  deed  of  his 
and  ber  property,  respectively,  and  delivered 
the  same  slmultaneooaly  to  a  third  person, 
with  directions  that  upon  the  death  of  titber, 
leaving  the  other  surviving,  the  deed  executed 
by  the  deceased  spouse  should  be  duly  re- 
corded for  the  benefit  of  the  survivor,  and 
vrith  the  understanding  that  the  deed  of  the 
survivor  should  thereupon  become  ineffectual 
and  should  be  returned  to  the  grantor  thertin. 
The  husband  died,  and  the  wife  claimed  his 
property  under  the  deed  executed  by  him. 
The  court  held  that  the  deeds,  though  desig- 
nated by  the  parties  as  escrows,  were  in  no 
legal  sense  escrows,  there  being  nothing  to  be 
performed  by  ^ther  grantee  at  a  condition 
precedent  to  the  delivery  and  taking  effect  of 
the  deed  (Civ.  Code,  §  1057),  but  that  they 
were  either  direct  grants  or  no  deeds  what- 
ever, and  that  "the  all-controlling  fact  In  this 
case,  which  defeats  plalntUTs  claim.  Is  that 
when  tlie  deeds  were  made  and  delivered  to 
the  cashier  of  the  hank  the  respective  grantors 
did  not  absolutely  part  with  alt  future  domin- 
ion and  control  ovw  them,  but  npon  the  con- 
trary, the  actoal  Intention  and  nnderstondlng 
of  each  grantor  was  that  npon  the  death  of 
the  other  the  survivor  should  take  back  his 
own  deed,  and  that  no  title  ahould  vest  under 
iV*  Page  150  of  125  Cel.,  and  pace  773  of 
67  Pac.  See,  further,  Wittenbrock  v.  Cass,  110 
CaL6»  42Faa  800;  Howlin  T.Oastco,136  CaL 
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610,  69  Vblc  432;  Canale  t.  Copello,  137  Gal. 
24.  68  Pac.  608. 

Applying  th^e  principles  to  the  caae  at  bar. 
It  Is  dear  tbat  there  was  no  delivery  of  the 
deed.  Even  under  the  verbal  Instructions 
given  to  SteiSer  at  the  date  of  the  deed  Lind- 
say did  not  absolutely  part  with  all  dominion 
over  the  deed  or  the  title.  Upon  procuring 
an  order  from  Meyers,  he  still  retained  the 
r^ht  to  vrithdraw  the  deed.  If  any  title 
whatevCT  vcras  to  be  vested  In  Mey«rs  prior 
to  such  withdrawal,  It  could  not  be  revested 
In  Lindsay  by  the  mere  redelivery  of  the  deed 
to  liim.  or  otherwise  tban  by  a  grant  from 
Meyera.  Civ.  Code,  I  1058.  Hence,  altbongh 
they  did  not  say  so  In  terms,  the  Intention 
of  both  parties  manifestly  was  that  upon  the 
order  of  Meyers  the  deed  might  be  withdrawn 
by  Lindsay,  and  in  that  event  should  be  of 
no  force  whatever,  and  that  the  title  was  then 
to  be  In  Lindsay,  complete  and  perfect,  with- 
out any  reconveyance  by  Meyers.  This  state 
of  the  title  would  have  continued  down  to  the 
moment  of  Lindsay's  death.  It  follows  that 
there  could  have  been  no  intention  that  the 
deed  was  to  have  any  present  effect  on  the 
title  BO  long  as  It  was  subject  to  this  contin- 
gency; that  Is  to  say,  during  Lindsay's  life. 
In  that  view  of  the  case,  Steffler  in  holding 
the  deed  must  be  considered  as  the  mere 
agent  of  Lindsay  to  deliver  it  after  his  death. 
If  not  otherwise  disposed  of  In  his  lifetime;  and 
such  agency  would  be  revoked  by  Lindsay's 
death.  Devol  v.  Dye.  123  Ind.  326^  24  N.  E. 
246,  7  L.  R.  A.  439. 

But  it  is  immaterial  to  the  decision  of  the 
case  what  would  be  the  effect  of  the  original 
agreement  and  instructions  to  Steffler.  It 
may  be  conceded  that.  If  the  effect  of  such 
original  agreement  was,  as  contended  by  ap- 
pellants, to  divest  Lindsay  of  all  future  con- 
trol over  the  deed,  It  could  not  be  changed 
without  Meyers*  consent,  and  possibly  not 
without  his  consent  In  writing.  But  this 
limitation  la  fuliy  met  and  obviated  by  the 
agreement  of  January  21,  1895.  That  agree- 
ment was  in  writing,  and  was  executed  by 
Meyers;  and  consequently  it  was  as  effectual 
to  qualify  his  title  or  right  to  the  property  as 
any  other  instrument  In  writing,  and  the 
effect  of  the  agreement  made  at  that  time 
was  precisely  the  same  upon  the  deed  and 
upon  the  title  as  If  It  had  been  made  at  the 
time  the  deed  was  originally  deposited.  This 
agreement  specifically  declares  tbat  Lindsay 
should  have  the  right  to  withdraw  the  deed 
at  any  time  upon  payment  of  all  legal  claims 
held  against  him  by  Meyers.  No  provision 
is  made  In  that  event  for  a  reconveyance 
by  Meyers.  Evidently  none  was  considered 
necessary,  and  the  Intention  was  that  the 
deed  should  not  take  effect  as  a  present  con- 
veyance. LlDdeay,  therefore,  did  not  part 
with  all  control  either  over  the  deed  or  the 
title,  and  the  case  comes  within  the  rule 
established  In  Kenney  v.  Parks,  supra. 

The  letter  of  September  25,  1898,  does  not 
in  the  least  change  the  legal  effect  of  the 
former  transaction.  The  rule  prevailing  in 


some  Jurisdictions  tbat  when  a  grantor  wbo 
retains  power  to  regain  possession  of  the  deed 
dies  without  (folng  so,  and  the  deed  Is  deliver- 
ed In  pursuance  of  the  original  directions  ac- 
comiianylng  Its  deposit,  such  delivery  upon 
the  grantor's  death  Is  valid  and  effectual  to 
pass  the  title,  has  not  been  followed  In  this 
state.  Bury  v.  Young,  98  Cal.  451,  38  Pac. 
338,  35  Am.  St.  Rep.  18G;  Canale  v.  Copello. 
supra.  The  Judgment  Is  not  supported  by  the 
findings  or  by  the  evidence  In  the  case. 
The  judgment  la  reversed. 

We  concur:  ANGBLLOTTI,  J.;  VAN 
DYKE,  J. 

On  Rehearing. 

PER  CURIAM.  The  petition  for  rehearing 
la  denied.  We  do  not  intend,  by  anything 
said  in  the  opinion,  to  declare  that  upon  the 
going  down  of  the  remittitur  the  court  below 
may  not  permit  the  defendant  to  amend  his 
pleadings  by  fiUng  a  eross-complalnt  to  have 
his  debt  against  the  deceased,  John  M.  Lind- 
say, declared  a  Hen  on  the  property,  or  to 
amend  hla  answer  to  show  the  want  of  equity 
In  plaintiff  until  the  debt  dne  defendant,  it 
any,  be  paid. 


U7  Cal.  fl» 

JOHNSON  et  al.  v.  SOUTHERN  PAC.  B.  00. 

(L.  A.  1,338.) 
(Supreme  Court  of  California.   Sept  2.  1905.) 
Railboads  —  OvzBHEAi)  CBossmoa  —  Wabn- 
1ITG8 — Statutes — Application. 

Olv.  Code,  i  486,  providing  that  a  bell  must 
be  rung  or  whistle  sounded  at  least  80  rods  from 
the  place  where  a  railroad  crosses  any  street, 
road,  or  highway,  does  not  apply  alone  to  grade 
crossings,  but  is  ai>plicabie  where  the  railroad 
crosses  the  highway  on  a  bridge  over  the  same. 

Department  2.  Appeal  from  Superior  Court, 
Santa  Barbara  County;  William  S.  Day, 
Judge. 

Action  by  Frank  W.  Johnson  and  others 
against  the  Southern  Pacific  Railroad  Com- 
pany. From  a  judgment  sustaining  a  de- 
murrer to  the  complaint,  plaintiffs  appeal. 
Reversed. 

Rehearing  denied  October  2,  1905. 

Richards  &  Carrier,  for  appellants.  Oan> 
field  &  Starlnu^  for  respondent 

LORIGAN,  J.  This  action  Is  brought  to 
recover  damages  for  the  death  of  Katherlne 
S.  Johnson,  wife  of  the  plaintiff  Frank  W. 
Johnson,  and  mother  ct  the  other  plaintiffs, 
who  are  minors,  alleged  to  have  been  occa* 
sloned  through,  the  negligence  of  defendant 
The  second  amended  complaint  after  stating 
the  corporate  existence  of  defMidant  and  the 
maintenance  and  operation  by  it  of  a  rail- 
road on  July  25,  1901.  alleges,  as  the  facts 
upon  which  the  cause  of  action  for  negligence 
Is  predicated,  tbat  said  railroad,  "about  five 
miles  west  of  the  city  of  Santa  Barbara, 
crosses  obliquely  the  county  road  known  as 
'HolIIster  Avenue,'  about  90  yards  east  of 
the  place  wh»e  the  road  known  as  the  'Modoc 
Road'  enters  said  HoIUster  aven^  the  acato 
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angle  framed  hereby  being  ot  about  90  de- 
grees ;  tbat  the  said  crossing  Is  an  ovabead 
one,  the  Ixack  being  upon  a  bridge  otw  said 
roadt  and  the  public  road  ezcaTated  so  as  to 
pass  under  the  bridge  and  being  flanked 
the  sides  of  the  cut  on  each  side;  that  said 
bridge  la  sivported  b7  three  abutments,  one 
on  each  side  of  the  county  road  and  one  In 
the  middle ;  that  the  space  between  said  abut- 
ments is  lUlout  20  feet  end  said  abutments 
are  about  80  feet  In  length;  that  by  reason 
of  trees  and  other  obstacles  the  vlev  up  and 
down  the  trade  Is  very  much  obstmcted,  so 
that  persons  driving  along  Holllster  avenue 
cannot  see  approaching  trains ;  that  by  reason 
of  the  said  construction  of  said  crossing  the 
same  Is  a  dangerous  one  to  persons  driving 
to  and  fro  along  Holllster  avenue;  that 
on  the  Kth  day  of  July.  1901,  Eatherlne  S. 
Johnson  •  *  •  was  driving  from  plaln- 
ticrs  home,  near  Goleta,  along  Holllster 
avenue,  towards  the  dty  of  Santa  Barbara, 
and  as  she  approached  said  crossing  defoid- 
ant  caused  one  of  Its  locomotives,  with  a 
train  of  cars  attached  thereto,  to  approach 
said  crossing  at  a  high  rate  of  speed,  and 
In  BO  doing  disregarded  Its  duty  to  give  sig- 
nal of  such  approadi,  but,  <m  the  contrary, 
caused  said  train  to  approach  negligently 
and  carelessly  and  wltiiout  slgnalli^,  either 
Iqr  blowing  a  whistle  or  ringing  a  bell,  or 
giving  any  other  signal  whatsoev^,  and  with- 
out ^ving  any  signal  by  flag  or  otherwise ; 
that  the  said  Katherlne  8.  Johnson,  bearing 
no  signal,  was  unaware  of  the  approach  of 
said  train,  and  Just  as  her  horse  and  wagon 
were  under  said  bridge  said  train  passed 
over  the  same,  negligently  and  carelessly, 
as  aforesaid;  that  In  consequence  of  the 
dangerona  character  of  said  crossing  as  maln< 
talned  by  defendant  and  of  the  failure  on 
its  part,  by  reason  of  its  n^Ugence  and  care- 
lessness, to  give  the  proper  signal  as  its 
train  approached  said  crossing,  lAe  horse  of 
said  Katherlne  S.  Johnson  was  frightened 
and  ran  away,  and  she  was  thrown  violently 
out  of  the  wagon  and  killed."  A  demurrer 
to  the  complaint  on  the  ground  tiiat  these 
alleged  facts  did  not  constitute  a  cause  of 
action  was  sustained,  and,  plalntUfs  declin- 
ing to  further  amend,  judgment  was  render- 
ed against  them.  This  appeal  Is  taken  from 
said  Judgment  to  test  the  validity  of  the  order 
sustaining  said  deuurrer. 

It  Is  contended  by  appellants  that  the 
Judgment  sbould  be  reversed  on  two  grounds : 
First,  because  they  Insist  that  the  complaint 
shows  that  the  crossing  was  a  peculiarly 
dangerona  on^  and  therefore  It  became  the 
duty  of  defendant  to  take  commensurate  pre- 
cautions, and  the  extent  of  these  precautions 
was  a  matter  to  be  left  to  the  jury ;  secon>l, 
that  it  was  the  duty,  under  the  statute,  of 
the  defendant's  train  to  have  signaled,  either 
liy  bell  or  whistle,  before  reaching  the  cross- 
ing, and  that,  bsving  failed  to  do  so,  defend- 
ant is  liable  for  the  damage  that  ensued. 

We  do  not  deem  It  necessary  to  discuss 


the  first  iwt^sition  advanced  by  ^pellant* 
that  the  allegaUons  of  the  complaint  were 
sufficient  to  constitute  negligence  on  the 
part  of  the  defendant  at  common  law  in  fall- 
ing to  give  warning  of  the  approacb  of  its 
train  to  the  highway  crossing  referred  to 
in  the  complaint,  because  we  are  satisfied 
that  the  complaint,  in  alleging  that  the  de- 
fendant failed  and  neglected  to  give  such 
warning  of  the  approach  of  its  trahi,  as 
provided  by  section  486  of  the  Civil  Code, 
snfficlHitly  stated  a  cause  of  action.  The 
lower  court  In  sustaining  the  demurrear,  nec- 
essarily took  the  view,  which  is  also  Insist- 
ed on  here  by  respondent  tbat  the  section 
above  referred  to  has  application  only  where 
a  railroad  crosses  a  highway  at  grade — upon 
the  same  level  as  the  highway.  We  cannot 
agree  with  this  construction  of  tbe  statute, 
and  find  no  warrant  In  Its  language  for  tbia 
llmltatl<m  placed  upon  Its  meaning.  The 
section  provides  that  a  bell  must  be  rung,  or 
whistle  sounded,  at  least  80  rods  from  the 
place  where  the  "railroad  crosses  any  street 
road,  or  highway."  There  is  certainly  noth- 
ing in  this  language  wbtcb  limits  the  giving 
of  signals  of  approach  to  any  particular 
crossings.  The  language  of  the  section  la 
plain  and  unambiguous,  and  applies  In  gener- 
al terms  to  all  crossings.  By  it  tiie  dnty 
is  enjoined  upon  the  railroad  to  signal  at 
a  prescribed  distance  from  "where  the  rail- 
road crosses  any  street  road,  or  highway.** 
This  Is  broad  enougb  to  apply  to  any  cross- 
ing of  a  highway  by  a  railroad,  whether  it 
is  super,  sub,  or  level  grade.  Nothing  ia 
said  in  the  section  about  signaling  only  when 
the  railroad  crosses  a  highway  at  level  grade. 
Nor  Is  there  anything  in  the  section  which 
would  warrant  so  construing  It  In  fact, 
the  language  Is  so  plain  as  not  to  be  subject 
to  construction  at  all.  If  the  teglslatnre 
had  Intfflided  that  the  railroad  should  only  be 
required  to  give  signals  when  crossing  high- 
ways at  grade,  It  would,  as  has  been  done  In 
other  states,  have  readily  and  clearly  ex- 
pressed that  Intention.  It  could  not,  how- 
ever, have  used  more  general  language  than 
Is  employed  in  the  section  under  con^dera- 
tion  to  express  the  intention  that  the  requir- 
ed signal  should  be  given  at  all  crossings  of 
highways,  whether  above,  below,  or  at  grade. 
To  construe  this  language  as  applying  only 
to  grade  crossings,  when  nothing  Is  said 
about  grades,  would  be  to  Judicially  legis- 
late Into  the  section  an  exemption  which 
its  plain  and  comprehensive  language  clear- 
ly excludes.  Nothing  Is  said  In  the  section 
about  crossing  at  grade;  but  It  la  slm- 
ly  provided  that  signals  shall  be  given 
whenever  the  railroad  crosses  any  street 
road,  or  highway.  In  the  case  at  bar  It  Is 
alleged  that  the  railroad  crosses  Holllster 
avenue,  a  public  highway,  upon  a  bridge. 
The  fact  that  it  crossed  it  upon  a  bridge  did 
not  make  it  any  the  less  a  crossing  within 
the  terms  of  the  statute.  It  was  a  crossing 
at  supergrade,  but  stlU  a  crossing.  People 
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T.  New  Tork  Central  B.  B^  18  N.  T.  78;  Id.. 

25  Barb.  199. 

It  is,  however,  Insisted  by  respondent 
that,  while  the  language  of  the  section  ma7 
be  broad  enongh  to  include  all  crossings, 
yet  that,  when  the  object  sought  to  be  ac- 
complished by  requiring  such  warnings  at 
crosslQga  iB  taken  Into  consideration,  it  la 
evident  that  the  Legislature  intended  to  use 
the  phrase  "when  the  railroad  crosses  any 
street,  road,  or  highway"  in  a  restricted 
sense,  aa  applying  only  to  grade  crossings. 
In  this  connection  it  Is  urged  that,  as  the 
primary  object  of  requiring  warning  to  to 
guard  against  the  danger  of  collision  at  the 
crossings  of  highways  by  railroads,  which 
can  only  occur  at  grade,  the  statute  was 
only  intended  to  apply  to  prevent  Buch  col- 
lisions, that  this  was  the  object  in  view 
In  the  legislative  mind  when  the  section  was 
enacted,  and,  aa  such  collisions  are  rendered 
Impossible  by  overhead  crossings,  the  sec- 
tion was  not  Intended  to  apply  where  such 
crossings  existed.  While  it  Is  true  that  the 
primary  object  of  requiring  signals  at  cross- 
ings is  to  prevent  coillBions,  still  this  was 
not  the  only  pur[>ose  the  Legislature  had 
in  view.  It  recognized  other  dangers,  and 
the  more  general  purpose  was  that,  by  giv- 
ing such  signals,  travelers  upon  the  public 
highway  near  the  crossing  might  be  warned 
of  the  approach  of  the  train,  and  be  afford- 
ed an  opportunity  to  guard  themselves 
against  any  harm  or  danger  by  reason  of  Its 
approach.  The  construction  of  an  overhead 
bridge  across  a  highway  obviates.  It  is  true, 
the  danger  of  collision;  but  it  does  not  re- 
move the  danger  to  persons  driving  upon  the 
highway,  at  or  near  the  crossing,  which 
may  arise  from  the  sudden  and  unannounced 
approach  of  the  train  to  the  bridge,  and 
the  consequent  frightening  of  their  teams. 
The  liability  of  horses  to  become  frightened 
at  sudden  and  unusual  noises  is  matter  of 
common  knowledge,  and,  while  the  giving 
of  such  signals  may  not  remove  all  danger 
therefrom,  yet  when  given  at  the  proper 
time  and  place,  as  provided  by  the  statute, 
they  at  least  tend  to  l^sen  the  danger,  by 
putting  the  traveler  approaching  the  cross- 
ing upon  his  guard,  and  giving  him  an  op- 
portunity to  remain  at  a  safe  distance  with 
hts  team,  or  to  take  such  precautionary 
measures  with  reference  to  it  aa  may  be 
necessary  for  his  and  their  safety.  Aa  said 
by  the  court  In  People  v.  N.  T.  Central  E.  E., 
25  Barb.  203,  confirmed  by  the  Supreme 
Gonrt  of  New  Tork  in  13  N.  T.  81,  In  speak- 
ing of  the  objects  to  be  attained  under  a 
section  of  the  New  York  ntatute  identical 
with  our  section  under  consideration :  "The 
hazards  to  be  provided  against  were  two- 
fold: (1)  The  danger  of  actual  collision 
at  the  crossing;  and  (2)  that  of  damage 
%y  the  frightening  of  teams  traveling  upon 
thft  public  highway.  And  to  guard  against 
the  latter  peril  it  was  as  Important  to  pro- 
tMa  tat  «  prop«  warning  wbea  the  railroad 


passed  over  the  highway  at  an  elevation, 
which  allowed  a  passage  upon  the  high- 
way underneath,  as  when  it  passed  upon  the 
same  level,  to  enable  those  passing  upon  the 
highway  to  place  their  teams  in  such  ixnl- 
tions  of  security  as  would  best  guard  against 
Injury  from  their  flight  But,  whatever 
may  have  been  the  reason.  It  la  suSdent 
that  the  Legislature  have  deemed  the  pec- 
formance  of  this  duty,  which  Is  not  onerous 
upon  the  company,  suffldently  baiefldal  to 
the  public  to  secure  its  performance  by  the 
imposition  of  a  penalty" — a  penalty  which 
our  statute  also  imposea.  Upon  this  same 
subject  it  is  said  by  the  Supreme  Court  of 
Kentucky,  In  Rupard  v.  Chesapeake  ft  Ohio 
E.  E.  Co.,  88  Ky,  284,  11  S.  W.  70;  T  L.  E. 
A.  816:  "Injury  may  occur  to  the  traveler 
at  the  crossing  in  two  ways,  namely,  by 
collision  with  him,  or  by  scaring  the  horse 
that  he  la  riding  or  driving  whereby  he  la 
Injured.  It  ia  the  duty  of  the  appellee 
[the  railroad],  in  approaching  a  crossing, 
if  danger  to  the  traveler  In  either  of  the 
ways  above  mentioned  may  be  reasonably 
apprehended,  to  give  timely  notice  of  its 
approach,  in  order  that  a  traveler  may  not 
only  be  warned  not  to  come  In  collision  with 
the  train,  but  secure  himself  from  Injury 
by  hia  frightened  botae.  By  the  trains 
cro'sslng  the  highway  on  a  trestle,  there  it 
no  danger  of  a  collision  with  the  traveler 
on  a  highway;  but.  If  be  should  be  under 
the  trestle  with  hia  horse  while  the  train 
ia  passing  over  it,  the  danger  Is  increased, 
for  It  la  well  known  that  a  horse  is  more 
likely  to  scare  at  a  sound  made  over  bto 
head  than  when  the  same  sound  Is  made  on 
the  groimd." 

It  Is  suggested  by  counsel  for  respondent 
that  there  is  no  more  reason  why  signals 
should  be  given  at  crossings  of  the  character 
here  involved  than  when  the  railroad  and 
the  public  road  run  parallel  to  each  other. 
Aside  from  the  fact  that  the  language  of 
the  statute  requires  these  signals  at  all 
crossings,  it  la,  we  think,  quite  obvious  that 
a  greater  reason  exists  for  them  in  the  one 
case  than  in  the  other.  It  is  never  absolute- 
ly necessary  that  a  public  highway,  in  any 
case,  should  parallel  a  railroad  at  an  unsafe 
distance.  On  the  other  hand.  In  the  very 
nature  of  things,  there  must  be  points  at 
which  public  highways  and  railroads  must 
necessarily  Intersect  each  other,  and  where 
danger  to  travelers  by  team  la  much  more 
likely  to  arise  than  upon  the  highway 
paralleling  the  railroad;  and,  realizing  the 
greater  danger  which  must  exist  from  the 
necessity  of  having  highways  crossed  by 
railroads,  the  Legislature  has  provided  for 
greater  precautionary  measuree  to  meet  the 
danger  which  this  necessity  creates.  It  is 
apparent,  therefore,  from  what  has  been 
said  that  the  purpose  of  the  statute  is  not 
alone  to  require  warnings  so  aa  to  prevent 
collisions,  but  also  to  guard  against  injury 
to  traTaleca  ttom  tba  frightening  oC  tlieiff 
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tesms,  and  to  afford  as  much  secnrlly  aa 
poasible  asainat  accidents  at  or  on  ancti 
croflsings,  by  re<ralring  notice  to  travelera 
of  the  approach  of  the  train.  If  the  restrict- 
ed construction  which  respondent  claims  for 
It  should  be  placed  on  the  section  of  the 
Code,  this  security  to  the  public  would  bd 
taken  away.  On  the  other  baud,  reading 
the  language  as  It  Is  plainly  written,  ther^ 
Is  extended  to  the  public  all  the  practical 
protection  which  can  be  afforded  against 
the  danger  at  such  crosslngB,  and  which  It 
Is  clear  the  statute  was  Intended  to  secura 
There  bave  been  but  few  authorities  cited 
upon  ^tber  side  bearing  directly  upon  the 
pt^ts  we  hare  been  discussing.  The  New 
York  statute,  considered  in  the  cases  from 
the  courts  of  that  state  to  wliich  we  have 
referred,  is  In  its  essential  particulars  the 
same  as  the  provMons  of  our  Oode  section. 
It  uses  the  same  plain  and  oomprehenalTe 
language,  requiring  warning  by  whistle  or 
bell  to  be  glTen  when  the  railroad  **shall 
cross  any  trareled  pubUc  road  or  street," 
and  it  was  detmnined  by  the  coarts  of  that 
state  that  under  this  tnOTiaion,  as  the  lan- 
guage used  In  the  statute  was  broad  enough 
to  include  all  crossings,  It  was  required  thwe- 
by  that  the  railroad  give  the  statutory  Jrignaiii, 
ereo  when  the  crossing  of  the  highway  by 
the  raUroad  was  overhead.  The  Kentucky 
ease  ref^ed  to,  and  the  case  of  Penn.  E.  B. 
Co.  T.  Bamett,  08  Pa.  258,  98  Am.  Dec:  846, 
cited  by  appellant,  while  not  involTlng  the 
construction  of  any  statute  upon  the  subject, 
Tory  clearly  state  the  necessity  for  and 
reasons  why  warnings  for  the  protection  of 
travelers  with  teams  at  the  crossing  should 
be  given  by  a  railroad  of  the  approach  of 
Its  train,  where  the  track  crosses  the  hlgl>> 
way  above  or  below  grade — reasons  which 
doubtless  the  Legislature  of  this  state  bore 
in  mind  when  it  provided  in  general  terms 
that  such  warning  should  be  tsXv&i  at  all 
crossings,  without  limitation  as  to  grade. 

In  support  of  its  claim  that  the  sections 
of  the  statute  should  be  given  the  restricted 
meaning  it  contends  for— that  It  only  ap- 
plies to  grade  crossings — ^respondwt  rellM 
upon  the  cases  of  Favor  t.  Boston  &  Lowell 
R.  R.  Ca,  114  Mass.  861,  ID  Am.  B^.  864; 
Jenson  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co., 

86  Wis.  esg,  67  M.  W.  859,  22  L.  B.  A.  BSD; 
Mo.,  Kan.  &  Tex.  Ry.  Co.  v.  l%omas  et  at, 

87  Tex.  282,  28  S.  W.  848,  and  HCBlroy  T. 
Ga.  O.  &  N.  By.  Co.,  98  Oa.  257.  26  B.  S.  439. 
All  these  cases  Involved  the  question  wheth- 
er the  statutes  of  the  several  states  In  which 
the  cases  were  determined  provided  fOr  the 
giving  of  warnings  at  crossings  above  or  be- 
low grade.  It  was  held  that  they  did  not, 
and  this  condnslon  was  reached  from  a 


particular  examinatltm  of  the  statute  in 
each  state.  An  examination  of  the  section 
of  the  statute  refored  to  in  the  opinion  In 
the  Massachusetts  case  shows  that  It  pro- 
vides fot  signals  "80  rods  from  the  iHace 
where  the  road  crosses  a  highway  •  •  • 
upon  the  same  level  therewith."  The  court 
held  that  the  statute  required  algnale  only 
at  crossings  on  grade,  which,  of  course,  is 
what  the  statute  plainly  says.  In  the  Wis- 
consin case  the  attorney  for  respondent 
(plaintiff  In  the  court  below)  conceded  in 
his  argument  and  it  Is  so  intimated  in  the 
opinion,  that  the  statute  of  that  said  state  did 
not  require  a  warning  to  be  given  at  the 
overbead  crossing  where  the  accident  occur- 
red. In  the  Texas  case,  while  the  statute 
did  not  say  that  the  warning  should  be  given 
at  grade  crossings,  the  court,  construing  the 
language,  held  that  It  must  refer  only  to  grade 
crossings,  because  it  provided  that  the  train 
should  come  to  a  full  stop  undw  certain  condi- 
tions, which  could  only  apply  to  grade  cross- 
ings. The  Georgia  court  reached  a  similar 
conclusion,  based  upon  a  construction  of  the 
lan^age  of  ttie  statute  of  that  state,  which 
provided  that  the  engineer  should  commence 
giving  warning  at  a  certain  distance  from 
the  crossing,  and  simultaneously  commence 
checking  and  ke^  checking  the  speed  of  the 
locomotive,  "so  as  to  stop  in  time  Should  any 
person  or  thing  be  crossing  said  track  or  said 
road."  The  court  held  that.  In  requiring  a 
slacking  of  speed,  so  aa  to  readily  stop  if  any 
one  was  crossing  tbe  track,  the  section  could 
only  apply  to  grade  crossings,  and  that  there 
could  be  no  occasion  for  stopping  tbe  train  tot 
tbe  protection  of  persons  not  on,  or  about 
to  go  upon,  the  track  itself.  It  will  be  ob- 
served that,  in  all  these  cases  dted  by  re- 
spondent, tither  the  sections  of  the  statute 
under  examination  expressly  applied  to 
grade  crossings  only,  or,  wb^  carefully 
examined,  showed  from  their  phraseology 
that  they  were  only  meant  to  be  applied  to 
grade  crossings.  Our  section,  however,  is, 
as  we  have  said,  so  plain  In  Its  language 
as  not  to  be  open  to  construction.  It  says 
nothing  about  any  particular  kind  of  cross- 
ing, but  qpeaks  of  crossings  generally.  To 
say  that,  when  It  so  speaks  of  crossings 
generally,  it  means  crosshigs  at  grade  only, 
would  be  to  place  a  Umltatlcm  up<m  the 
section  by  construction  which  can  find  no 
warrant  from  anything  In  the  language  of 
tbe  section  Itself. 

We  are  satisfled  that  the  demurrer  was 
improperly  sustained,  and  tbe  Judgment  Is 
accordingly  revorsed. 

We  concur:  UCVABLAND,  S;  HEN- 
BHAW,  J. 
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QUINT  r.  DIHOND  et  aL  (Sac  1464.) 
(Sapreme  Court  of  California.  Sept.  IS,  1905.) 

1.  Evidence — Declabatiohb  or  Ehflot£s  — 
Rks  Qebtx. 

In  an  action  for  damages  caused  by  fire 
alleged  to  bave  been  neslisentlr  set  out  hy  de- 
fendant's harvesting  encine,  a  statement  by  de- 
fendant's foreman,  on  the  day  succeeding  the 
fire,  that  he  would  never  take  the  engine  back 
into  the  field  unless  she  was  fixed  so  she  would 
not  Utxow  sparks,  was  not  a  part  of  the  rei 
sestse. 

[Ed.  Notfr — ^Tor  cases  in  point,  sea  vol.  20, 
Cmt.  Dig.  Evidence.  {  307.] 

2,  Teial  —  Deuonbtbativk   Evidence  —  Ih- 

STBnCTIONS. 

Where,  in  an  action  for  loss  of  plaintiCTs 
Rain  by  fire  set  out  by  sparks  from  defendant's 
Earvestmg  engine,  defendant  claimed  that  the 
engine  was  properly  guarded  by  spark  arresters, 
and  three  different  screens  were  before  the 
Jury  for  inspection,  and  <me  of  tbem  was  ad- 
mitted in  evidence,  an  instniGtion  that  the 
Bcceena  were  not  in  evidence  and  were  not  to 
be  oonaldned  was  prejudicial  error. 

8.  NBOLTOEirOB — IlTCONSIBTBITT  InSTBUCTIONS. 

Where  the  court  charged  that,  though  the 
jury  should  find  that  the  fire  in  question  waa 
caused  by  sparks  from  defendants*  engine,  atill 
defmdanta  were  not  liable,  if  they  bad  need 
due  care  and  had  used  ordinary  care  in  pro- 
curing for  the  engine  a  good  and  safe  spark 
arrester  and  such  as  were  mostljr  used  and  ap- 
proved by  experienced  mechanics,  and  they 
would  not  be  required  to  nse  any  greater  care 
in  t«apect  to  the  spark  arreatw  used  by  them, 
a  further  instruction  that  if  a  traction  engine, 
properly  constructed  and  fitted  with  a  projper 
spark  arrester,  would  not  throw  sparks  wlucb 
would  start  fires  when  the  engine  was  otherwise 
properly  operated,  and  the  fire  by  wliich  plain- 
tiff's property  was  destroyed  waa  set  out  by 
defendants'  engine,  then  the  Jury  should  find 
that  the  engine  was  not  properly  operated,  and 
that  ordinary  care  waa  not  oaed,  waa  contra- 
dictory and  erroneous. 
^  Teiai. — Weight  of  Evidence. 

Wlier^  in  an  action  for  damages  from  fire 
set  out  by  defendants'  harvesting  engine,  there 
waa  no  evidence  that  the  engine  bad  ever  be- 
fore set  fire  to  anything  on  the  ground,  but 
there  waa  evidoice  that  light  wood  bad  been 
used  to  generate  steam,  and  there  waa  a  con- 
flict of  evidence  as  to  whether  that  kind  of 
wood  waa  more  likely  to  emit  sparks,  and  that 
on  one  or  two  occasions  tbere  had  been  a  sipall 
fire  on  a  canvas  awUance  on  the  harvester, 
an  instruction  that  plaintiff  was  not  bound  to 
prove  with  absolute  certainty  that  the  fire  was 
caused  by  fire  escaping  from  the  engine,  but  was 
only  bound  to  prore  that  immediately  before 
the  breaking  out  of  the  fire  defendants*  trac- 
tion engine,  burning  light  wood,  was  in  opera- 
tion in  close  proximity  to  the  place  where  the 
fire  broke  out,  and  that  the  engine  had  on 
previous  occasions  set  fire  to  the  canvas  ap- 
pliance by  sparks  escaping,  and  was  so  oper- 
ated with  reference  to  the  place  where  the  fire 
started  that  sparks  escaping  could  have  set  the 
fire,  etc.,  was  prejudicially  erroneona  aa  a 
charge  on  the  weight  of  evidence. 

6.  Damages — Evidence.  ' 

Where  plaintiff's  wheat,  if  it  had  not  lieen 
burned  by  fire  alleged  to  have  been  communi- 
cated from  defendant's  traction  engine,  would 
have  been  ready  for  market  in  a  very  short 
time,  plaintiff  was  entitled  to  prove  the  market 
value  of  wheat  in  the  nearest  market  at  the 
time  of  the  fir^  on  the  laaue  of  (images. 


Department  2.  Appeal  tnm  Saperlw  Coort, 
Glenn  CoiintT;  Oral  Flrker,  Judge. 

Action  lir  Fred  Quint  against  Dennis  & 
Dimond  and  othm.  From  a  Judgment  In 
favor  of  plaintiff,  and  from  an  otder  denying 
defendants*  motlfm  for  a  new  trial,  tbey  ap- 
peal, Beversed. 

C.  W.  Lynch,  F.  O.  Drury,  and  W.  M.  Finch, 
for  appellants.  Frank  Freeman  and  CliarleB 
L.  Donohoe,  for  reapondent 

McFABLAND,  J.  This  is  an  action  to  re- 
cover damages  for  the  burning  and  deatroc- 
tion  of  certain  wheat  and  fences  growing 
and  being  on  land  of  plaintiff.  At  the  time 
of  the  fire  which  destroyed  plalntlfTs  said 
property  defendants  were  operating  a  com- 
bined harvester  propelled  by  a  traction  en- 
gine on  land  of  one  Jenkins,  adjoining  that 
of  plalDtur,  and  It  is  averred  that  a  fire 
was  caused  on  this  adjoining  land  by  sparks 
from  said  engine;  that  this  fire,  in  spite  of 
all  efforts  to  suppress  it,  spread  onto  plain- 
tiff's land  and  destroyed  his  said  wheat  and 
fences;  and  that  the  fire  was  caused  by  the 
imperfect  construction  of  the  engine  and  its 
careless  management  by  defendanta.  The 
verdict  and  Judgment  were  for  plaintiff,  and 
defendants  appeal  from  the  Judgment  and 
from  an  order  denying  their  motion  for  a 
new  trial. 

Tbere  was  no  direct  evidence  that  the  fire 
was  started  by  sparks  from  the  defendants 
engine.  It  was  first  discovered  at  a  point 
where  the  engine  bad  been  about  15  or  20 
minutes  before  the  discovery,  and  at  that 
time  the  engine  was  about  a  quarter  of  a  mile 
away  from  the  place  of  the  fire.  It  la  argued 
by  respondent  that  there  was  evidence  of 
certain  circumstances  and  conditions  which 
warranted  the  Jury  in  Inferring  that  the 
fire  was  caused  by  the  engine.  Defendants 
contend  that  this  evidence  waa  InsutHcient  to 
warrant  this  Inference,  and  that  the  Jury, 
If  they  had  been  left  to  exercise  their  own 
Judgment,  would  probably  bave  reached  a 
different  coocluaion,  and  they  particularly 
contend  that  the  instructions  of  the  court 
deal  mainly  with  questions  of  evidence  and 
facts;  that  they  told  the  Jury  what  weight 
they  should  and  should  not  give  to  certain 
evidence,  and  what  Inferences  of  fact  they 
should  draw  therefrom ;  that  they  constitut- 
ed an  argument  in  favor  of  plaintiff,  and 
were  plainly  violative  of  the  constitutional 
provision  that  "Judges  shall  not  charge  Juries 
with  respect  to  matters  of  fact"  Before 
discussing  this  general  contention,  we  will 
notice  two  or  three  particular  rulings  which, 
in  our  opinion,  were  erroneous,  and  so  prej- 
udicial to  defendanta  as  to  call  for  a  rcver^ 
sal  of  the  Judgment  and  order  appealed  from. 

There  were  two  main  questions  in  the 
case :  First,  was  there  evidence  sufllclcnt  to 
show  that  the  fire  was  actually  caused  by 
defendants*  engine?  and.  second.  If  it  was  so 
caused,  was  it  the  result  of  defendants'  want 
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of  due  care  In  Itn  construction  ithd  mftnage-' 
ment?  The  fire  occurred  about  2  o'clock  on 
the  afternoon  of  June  20, 1900,  and  plalntltTs 
witness  Breuss  was  permitted,  orer  the  ob- 
jection  and  exception  of  defendants,  to  testi- 
fy that  on  the  next  day  he  heard  defendants' 
foreman,  Lanrensen,  say :  "I  will  never  take 
the  engine  back  Into  the  field,  unless  she 
Is  fixed  80  that  she  will  not  throw  sparks.** 
This  was  clearly  erroneous.  The  statement 
of  the  forranan  made  the  next  day  was  no 
part  of  the  res  geatee,  and  was  not  properly 
admissible  upon  any  conceivable  gronhd. 
See  liTiman  t.  G.  A.  C.  M.  Co.,  140  Oal.,  com- 
mencing at  page  709,  74  Pac.  311,  and  eases 
there  cited.  It  was  averred  In  the  complaint 
that  the  fire  was  caused  "by  sparks  and  fire 
thrown  ont  and  permitted  to  escape  from 
and  by  the  aforesaid  described  traction  en- 
gine," and  that  they  were  "thrown  out 
and  escaped  as  aforesaid  therefrom  by  the 
defective  constmctlon  of  said  engine";  and 
this  tmanthorized  declaration  of  Lanrensen 
went  directly  to  establish  these  averments. 

The  main  contention  of  plaintiff  was  that 
the  fire  was  cansed  by  sparks  from  the 
smokestack  of  the  engine,  which,  as  Is  claim- 
ed, was  not  properly  guarded  by  screens,  etc., 
to  prevent  sparks  and  fire  from  the  engine 
flying  out  In  the  field.  The  smokestack  itself 
was  offered  and  received  In  evidence,  and. 
as  tending  to  show  that  It  was  properly 
guarded  by  an  arrester  of  sparks,  the  defend- 
ants brought  Into  court  and  exhibited  to  the 
jury  three  screens  by  which  they  claimed 
the  smokestack  had  been  surrounded,  so  aa 
to  prevent  the  escape  of  nparks.  These 
screens  remained  a  long  time  In  the  presence 
of  the  Jury.  One  of  them  was  formally  Intro- 
duced and  admitted  In  evidence.  Another 
was  formally  offered  in  evidence,  but  an  ob- 
jection to  It  by  plaintiff  was  sustained  on  the 
ground  that  the  witness  testifying  to  It 
could  not  fully  Identify  it  as  one  actually 
used  on  the  smokestack,  although  he  said 
that  It  was  similar  In  character;  and,  al- 
though defendants  excepted  to  this  ruling, 
they  do  not  make  It  a  point  In  their  briefs. 
As  to  the  third  screen,  while  It  remained  be- 
fore the  Jury  for  Inspection,  It  does  not  ap- 
t>eBr  that  It  was  formally  offered  in  evidence 
or  that  any  ruling  was  made  as  to  its  admis- 
sibility. Under  these  circumstances  the  court 
gave  the  following  Instruction,  to  which 
defendants  excepted,  and  which  they  con- 
tend was  erroneous :  "In  the  course  of  the 
trial  of  this  case  certain  screens  were  bronght 
Into  court  and  placed  before  the  Jury,  and 
remained  there,  subject  to  more  or  less  In- 
spection on  the  part  of  the  Jury.  These 
screens  were  presented  on  the  part  of  the 
defendants  as  part  of  their  case,  but  on  ob- 
jection on  the  part  of  plaintiff  they  were  by 
the  conrt  excluded  from  being  considered  aa 
evidence  In  this  ease;  and  the  Jury  are  there- 
fore instructed  that,  in  considering  the  ver- 
dict In  this  case,  they  must  not  take  Into 
conslderatloB  said  vcreena  at  preaeated  M 


yon  at  all,  as  the  same  were  nbt  admitted  In 
evidence,  and  no  Impression  received  by  the 
Jury  from  said  infection  most  be  considered 
in  this  case,  as  the  same  have  notililng  to  do 
with  the  evidence  admitted  here  whatever." 
This  instmctlon  was.  In  our  opinion,  erro- 
neous and  prejudicial.  Certainly  It  was  prop- 
er and  highly  Important  for  defendants  to 
show.  If  they  could,  that  the  smokestack  was 
properly  protected  by  spark  arresters,  and  It 
Is  difficult  to  conceive  of  evidence  more  per- 
tinent to  that  end  than  the  means,  the  appli- 
ances, the  screens,  by  which  it  was  claimed 
the  purpose  of  arresting  the  sparks  was  ac- 
complished. And,  even  if  we  do  not  consid- 
er the  screen  which  was  subject  to  the  In- 
q>ectlon  of  the  Jury  without  objection  or 
ruling,  and  tiie  other  one  which  was  ezclud* 
ed  upon  objection,  certainly  the  one  which 
was  formally  introduced  and  admitted  was 
a  proper  matter  for  the  consideration  of  the 
Jury.  And  It  is  no  answer  to  say  that  the 
instmctlon  most  be  held  to  apply  only  to  the 
two  which  were  not  formally  admitted  In 
evidence.  The  instruction  clearly  inclnded 
all  the  screens.  Its  language  is:  "Certain 
screens  were  bronght  Into  conrt  and  placed 
before  the  Jury,  and  remained  there  subject 
to  more  or  less  inspection  on  the  part  of  the 
Jury."  And  it  clearly  referred  to  all  the 
screens  which  were  brought  Into  court,  etc., 
and  the  statement  that  they  were  all  ex- 
cluded as  evidence  was  Incorrect. 

The  court  In  general  terms  correctly  In- 
Btmcted  the  jury  that,  altbongb  they  should 
find  that  the  fire  was  caused  by  sparks  from 
defendants'  en^ne,  still  defendants  were 
not  liable  If  they  bad  used  due  care  In  Its 
construction  and  management,  and  that:  "If 
this  Jury  finds  from  the  evidence  that  the 
defendants  used  ordinary  skill  in  procuring, 
and  did  procure  for  the  engine  in  question, 
a  good  and  safe  spark  catcher  and  arrester, 
and  such  as  were  at  the  time  of  the  accident 
most  In  use  and  approved  by  experienced 
mechanics,  they  (said  defendants)  would  not 
be  required  to  use  any  other  or  greater  care 
or  skill  In  respect  to  the  spai:k  catcher  or 
arrester  used  by  them ;  and,  If  the  jury  find 
that  the  defendants  were  not  guilty  of  negli- 
gence in  any  other  particular,  plaintiff  can- 
not recover,  and  your  verdict  must  be  for 
defendants."  But  on  this  subject  the  court 
also  instructed  the  Jury  as  follows:  "If 
from  the  evidence  you  shall  find  that  a 
tractlcm  engine,  properly  constructed  and  fit- 
ted with  the  proper  spark  arrester  or  means 
of  preventing  the  escape  of  q>ark8,  would 
not  throw  sparks  which  will  start  Area  when 
the  said  engine  Is  otherwise  prop^ly  op- 
erated, and  you  shall  further  find  that  the 
fire  by  which  the  .property  of  the  plalntUC 
was  destroyed  was  set  by  the  said  traction 
engine  of  defendants,  then  and  In  that  case 
you  should  find  that  the  said  ragine  at  that 
time  was  not  properly  operated,  and  that 
ordinary  care  was  not  exercised  in  Its  oper- 
ation." Xbla  Inatructloa  la;  deoriy  Incon- 
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■Ment  vltti  tito  oUier  InBtmcttonB  on  the 
■abject  of  defendants'  negligence,  and  la  er> 
toneona  and  praJiUIiciaL  Altfaongta  the  Jnry 
bad  been  told  In  Tailona  forms  tbat  Uie  de* 
fondants  wen  not  liable  it  tbey  bad  nsed 
dne  care  and  diligence  in  managing  tbe  en- 
gine and  preventli^  sparks  from  escaping 
from  it  to  tiie  groand,  stlU  tbey  are  tidd  b> 
tbla  last  instmction  tbat  If  sparks  did  escape 
and  cansed  tbe  fire  th^  were  abscdntely 
liable,  notwithstanding  tbey  bad  not  Iwen 
guilty  of  any  negligence  wbatever,  and  ttiat 
the  fact  tbat  the  fire  was  cansed  by  their  en- 
gine was  oondnalTe  proof  tbat  th^  bad  been 
negligent  It  snbstantlally  took  away  from 
the  Jniy  all  omialderatlon  of  defendants'  careK 
lessness,  and  it  made  all  tbe  otber  instmo- 
Uons  on  tbe  subject  vt  care  or  negligence  ab- 
solutely meaninglesB  and  of  no  eonsean^nce. 

Vor  the  errcnn  above  noticed,  tiiere  mnst 
be  a  rermal.  We  tblnk,  also,  tbat  defend- 
ants' contention  tbat  the  charge  was  erro- 
neous, because  argnmentattre  and  dealing 
with  questions  of  evidence  and  ftcts  en- 
tirely within  flie  province  <^  Jury,  must 
be  sustained.  The  charge  conalsted  entirely 
of  written  Instructioos  presented  by  the  par- 
ties and  given  at  their  request.  If  t3ie  mat- 
ters contained  in  tbose  glvra  at  tbe  req:neat 
of  plaintUt  bad  been  aigoed  by  bla  counsel 
to  tte  jury,  as  tbey  no  doubt  were  argnedf 
tbej  would  bave  ctmstituted  legitimate  ar- 
gument by  counsel,  and  they  might  have 
been  answered,  as  no  doubt  tbey  were  an- 
swered, 1^  counsel  for  defoidantB  as  best 
tbey  could.  These  arguments  of  respective 
oomuel,  pointing  out  the  weight  which  they 
thought  Blnuld  be  given  to  certain  evidence^ 
no  doubt  assisted  the  Jury  in  coming  to  a 
CMidu^n;  the  jury,  however,  knowing  tbat 
th^  were  merely  the  arguments  of  Inter- 
ested counsel,  not  binding  on  them,  and  to 
be  consldo-ed,  ccmtraBted,  and  weighed  by 
the  Jury  and  given  the  significance  and  force 
to  which  the  Jury  considered  them  entitled. 
Bnt,  when  the  arguments  of  either  side  as 
to  gaestions  of  fact  are  injected  into  tbe 
charge  of  the  court,  there  la  no  answer  to 
them,  and  the  jury  naturalty  take  them  as 
conclusive.  And  we  think  that  in  the  case 
at  bar  the  Instructions  given  at  plalntifrs 
request  consisted  mainly  of  argument  in 
favor  of  plaintiff  lipon  questions  of  fact 
To  show  this  characteristic  of  these  instruc- 
tions,  it  is  not  necessary  to  quote  all  of  them 
here.  It  will  be  sufficient  to  quote  a  part  of 
Instmctlon  No.  2.  And  to  explain  this  part  of 
the  Instruction  it  is  necessary  to  state  two  or 
three  items  of  evidence.  There  was  no  evi- 
dence that  the  oigine  had  ever  before  set 
Are  to  grain  or  anything  upon  the  ground, 
but  thwe  was  evidence  that  light  sycamore 
wood  had  been  used  In  generating  steam, 
and  there  was  a  conflict  of  testimony  as  to 
whether  or  not  tbat  kind  of  wood  was  more 
likely  than  hard  wood  to  emit  dangerous 
sparks.  There  was  also,  as  a  part  of  tbe 
Uarvester,  an  appliance  called  a  "dog  honB&? 


This  was  made  of  canvas,  and  was  near 
tbe  BffltMEeatadE,  and  was  used  aa  ft  "beadw 
draper."  ObafC  eometimea  oeuected  on  this 
dog  house,  and  It  was  shown  that  upon 
one  or  two  occasions  there  had  been  a  small 
fire  either  in  tbe  cbaif  or  the  canvas,  which 
waa  easily  extinguished.  Of  course,  there 
were  also  the  *^amal  conditions  ot  the 
property  and  sorronndlng  dtcamstances," 
oonalBtliv  the  facte  that  an  engine  pro- 
pelled by  steam  gennated  1^  fire  was  being 
operated  in  a  grain  field.  Tbe  foregoing 
facta  wete  spedally  called  to  the  attention 
of  the  Jury  1^  tbe  instmctiiHia,  and  tbe  part 
ot  instruction  No.  2  abova  referred  to  is  as 
follows:  "In  this  connection  yon  are  instructed 
tbat  die  plaintlfl  is  not  bound  to  soove  with 
absolute  certainty  that  the  flre  waa  caused 
by  a  qnrk  or  spaiks  escaping  from  the  said 
traction  engine  of  defendants.  Tbe  plaintiff 
is  only  bound  to  prove  a  prep<mdCTance 
<tf  the  evid^ioe  of  that  fact,  and  prove  to  the 
^ect  that  Immediately  before  the  breaking 
oat  of  the  flre  the  said  traction  raglne  of 
the  defendants,  burning  light  wood  tor  tbs 
purpose  of  generating  steam,  waa  In  opera- 
tion by  and  immediately  in  close  isKobnlty 
to  the  place  where  the  fire  broke  out,  and 
tbat  aaid  tzactton  entfne  had  on  inrevlous 
occasions  set  flre  to  tlw  dog  house  thereof 
by  q»arks  escaping  therefrom,  and  the  said 
traction  engine  was  eo  operated  with  relation 
to  the  place  wliere  tbe  fire  atarted  that  a 
spark  or  sparks  escqilng  therefrom  could 
bave  set  fire ;  and  tbe  condition  of  the  prop- 
erty and  anrronndlDg  drcomstances,  being 
such  as  to  warrant  a  b^lef  m  year  part  that 
tbe  flre  waa  more  likely  brought  about  by 
another  cause,  would  be  such  reasonable 
evidence,  and  would  prima  fade  establish 
that  the  flre  had  beoi  caused  by  the  said 
traction  aigine,  and  would  warrant  a  finding 
upon  your  part  to  that  eOeet,  in  tlM  absence 
of  evidence  ttiat  tbe  fire  arose  from  some 
other  canse.'*  We  do  not  see  In  this  to- 
stmctiGai  any  proposition  of  law,  nor  any- 
thing other  than  an  inatmction  that  the 
Jury  sboold  draw  cwtaJn  infiemcea  from 
certain  evidence  and  facts.  It  was  substan- 
tially an  argument  to  tbe  jury  in  fitvor  ct 
plaintiff  jfpaa  qnestiona  of  tact  Indeed,  flu 
latter  part  of  it  appears  to  tell  the  Jury 
that  aitbongh  tbey  may  believe  tiiat  the 
flre  was  '^re  likely  brought  about  an^ 
other  cause,"  still  tbe  facts  therelnbefwe 
referred  to  would  prima  fade  establish  that 
the  flre  had  been  caused  by  the  said  traction 
en^e;  and,  although  plaintiff  argaea  tbat 
apparently  there  was  a  word  missing  from 
the  Instruction,  still  the  language  Is,  at  best 
confusing  and  misleading.  Whether  or  not 
it  would  be  wiser  to  allow  Judges  to  Inatmet 
Juries  as  to  mattms  of  evidence  and  fact 
and  tbufl  influence  their  verdlcte  as  to  such 
matters,  as  Is  permitted  in  some  Jurisdic- 
tions, is  not  a  question  to  be  here  considered. 
Our  Constitution  expressly  prohibits  it 
**Xo  tell  tbs  Jury  what  weight  to  give  oc  not 
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to  glT«  any  particular  evidence  la  to  express 
an  opinion  npon  a  matter  of  fact"  (People  v. 
O'Brien,  96  Cal.  181,  81  Pac.  45) ;  "to  weigh 
the  evidence  and  find  the  facts  Is,  In  this 
state,  the  exclusive  province  of  the  Jury, 
and  with  the  performance  of  this  dnty  the 
Judge  cannot  Interfere  without  a  palpable 
violation  of  the  organic  law"  (People  v.  Dick, 
84  Cal.  663);  and  "the  court  has  no  right 
to  dictate  or  suggest  the  process  of  reason- 
ing by  which  ttie  evidence  shall  be  Judged" 
{Estate  of  Carpenter,  94  Cal.  417,  29  Pac. 
1101,  1104.  gee,  also,  Kautl^n  v.  Maler, 
94  Cal.  282,  20  Pac.  4S1,  18  L.  R.  A.  124;  Es- 
tate of  Blake,  136  Cal.  306,  68  Pac.  827,  89 
Am.  St.  Rep.  185;  McNeil  v.  Barney,  51  Cal. 
603;  People  v.  Fong  Chlng,  78  Cal.  169,  20 
Pac.  80^.  The  language  of  the  Instmctlon 
above  quoted  and  other  parts  of  the  Inatmtf- 
tlons  are  clearly  erroneous,  within  the  law 
as  declared  In  the  eases  above  cited.  In 
Uverpool,  L.  ft  O.  Ins.  Co.  v.  S.  P.  Co.,  1^  Gal. 
484,  58  Pac.  55,  cited  by  appellant,  the  only 
part  of  the  Instruction  there  considered  that 
was  directly  condoned  was  that  which  told 
the  Jury  that,  If  •*yoa  find  It  more  probable 
that  the  fire  was  caused  by  sparks  escaping 
from  the  swing  engine  than  from  any  other 
cause,  your  finding  on  that  point,  to  wit,  the 
origin  of  the  fire,  should  be  accordingly." 
But  this  does  not,  by  any  means,  cover  all 
that  was  Bald  In  the  Instructions  In  the  case 
at  bar. 

We  do  not  think  that,  on  the  question  of 
the  amount  of  damages,  It  waji  error  to  al- 
low plaintiff  to  ivove  the  market  value  of 
wheat  In  the  nearest  market  at  the  time  of 
the  fire.  It  was  some  evidence  tending  to 
show  value.  The  wheat,  if  It  had  not  been 
bnmed,  would  have  beea  ready  for  market 
in  a  very  short  time,  and  If  the  market  had 
fallen  before  that  time  anch  tvA  could  have 
be^  shown  by  defradanta. 

The  Judgment  and  ordw  appealed  fn»n  are 
reversed. 

I  eoncur:   LOBIOAN,  7. 

I  ooDcor  Id  tiie  Judgment:  HENBHAW,  J. 


H7  Cal.  flO 

HBLLHAN  v.  CITT  OF  LOS  AN6EX.BS. 

(L.  A.  1,846.) 
(Sapreme  Court  of  Goliloniia.  flept,  6.  X90B.) 

1.  MUNICIPAI.  CORP(«ATIONS  —  TaTKS  —  PaT- 

UENT  UlNder  Pbotist— Statutes. 

Los  AiiKeles  City  Cliarter  (St.  1889,  p.  471, 
c.  1)  S  46,  declares  that  the  uuinner  of  collect- 
ing muniolps.1  taxea  shnll  Bubstantinll?  be  the 
same  as  tut  for  the  collection  of  city  and 
oonnty  taxes.  Pol.  Code,  pt  3,  tit.  9,  entitled 
"Revenue,"  contains  the  assessment  and  tax 
scheme  of  the  Rtate,  including  section  3810, 
which,  aa  amended  by  St.  1893,  p.  335,  c.  218. 
authorizes  the  payment  of  taxes  under  protest 
and  declares  that,  when  so  paid,  the  payment 
sbalt  in  no  case  be  rejiardpd  as  a  voluntary  pay- 
ment and  in  ease  of  sole  may  b«  "recovered 


back."  Beld,  that  anch  section  applied  to  the 
eollectira  of  municipal  taxes  of  Los  Angeles, 
though  asction  46  of  tbe  charter  went  into  effect 
before  tiie  amendment  of  section  8810. 

2.  SaHB — ASSESSUEHT — iMPBOPEa  ITEMS- 

Where  an  assessment  of  city  taxes  con- 
tained iassessments  for  general  public  school 
and  water  bonds,  and  it  smnared  that  no  such 
bonds  had  ever  been  Issueo  as  designated,  and 

also  tbat  proceedings  for  their  issuance  bad  been 
declared  illegal  by  the  Supreme  Court,  the  as- 
sessment was  invalid  as  to  sach  items. 

3.  SaMB — DXSIQHATIOIV    OF  FUWD — StjaTLUS- 

AOB. 

Where  an  assessment  of  municipal  texes 
was  made  for  the  payment  of  "public  school  im- 
provan«Eit  bonds  (1808),"  the  designation  of 
the  year  mu  wnentlsl  in  particalariziDg  the 
fund,  under  a  charter  provision  requiring  the 
city  council  to  make  a  levy  for  each  fund,  and 
could  not  be  treated  as  snrplusage  for  the  pur- 
pose of  sustaininc  the  leiy  to  pay  public  school 
Improvement  baaas  of  1880. 

Departmoit  2;  Appeal  from  Superior 
Court,  Los  Angelea  Comrty;  M.  T.  Allen, 
Judge. 

Action  by  I.  W.  Hellman  against  the  dty  of 
Iios  Angeles.  From  a  Judgment  in  favor  of 
plaintiff,  tiie  dty  appeals.  Affirmed. 

W.  B.  Mathews^  for  appellant  Oraves, 
O'Melveny  ft  Sbankland.  for  respimdent 

HBNSHAW.  3.  Plaintiff  brought  this  ac- 
tion to  recover  from  the  dty  of  Los  Angeles 
the  sum  of  $470.60.  with  interest,  on  account 
of  taxes  paid  by  him  to  the  dty  under  pro- 
test, which  taxes  he  claims  were  illegal  and 
void.  In  September,  1900.  the  coundl  of  the 
dty  of  Los  Angeles  passed  an  ordinance  fix- 
ing the  tax  levy  for  mnnldpal  purposes  tor 
the  year  1000-^)1.  Thla  tax  levy  embraced 
the  following  items ; 

Canta. 

For  KMMral  paVOe  sohool  bonds  (UM)  .M-tt 

For  watwworks  boDds  (ia»>............^.  »•« 

For  public  seliool  improvement  bondi  (UH)  <B.n 

Plaintiff  was  Hie  omwe  of  pn^t^ty  in  the 
dly  of  Los  Angeles  anbjeet  to  taxation,  and 
paid  the  taxes  fw  these  tbxwB  items,  accom- 
panying Ub  payment  witti  a  wrlt^  protest 
Tbe  facts  being  matters  of  record,  there  was 
BO  dispute  orw  tiiem,  and  the  trial  was  had 
substantially  to  de^Dine  the  conclusions  of 
law  which  should  be  drawn  ttom  these  facts. 
The  court  adjudged  tbB  items  above  set  forth 
to  be  Illegal  and  "raid,  and  rotdered  Its  Judg- 
ment accordingly.  The  dty  of  Los  Angeles 
appeals. 

Tbe  dty  first  contends  tbat  the  craoplaint 
does  not  state  a  cause  of  action,  In  failli«  to 
show  that  tbB  taxes  sought  to  be  recovered 
were  paid  Involuntarily  and  under  protest, 
contending  tbat  the  payment  was  a  voluntary 
payment  under  ttie  autborl^  of  Maxwell  v. 
San  Luis  Obispo,  71  Cal.  466,  12  Pac  484, 
Bank  of  Santa  Rosa  v.  Chalfant,  62  Cal.  170, 
and  Phelan  t.  San  Frandsco,  120  CaL  1,  62 
Pac  88.  We  think,  however,  that  this  con- 
tention cannot  be  sustained.  Under  the  pe- 
culiar condition  of  tbe  revenue  law  of  the 
dty  of  Los  Angeles,  the  cases  above  dted  are 
not  applicable  to  the  ^tieatifxi  involved.  Pd. 
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Code,  part  3,  Ut  9.  Is  entitled  "Revenne,"  and 
contains  the  asseesnient  and  tax  scheme  of 
the  state.  Chapters  7  and  8  of  that  title 
deal  with  the  collection  of  jvoperty  taxes,  and 
section  8819  la  one  of  the  sectlcms  of  these 
chapters.  In  1895  the  L^^ature,  rerldng 
the  sabject  of  the  rerenne  and  tans  of  the 
state  <St.  1895,  p.  335,  c.  218),  amended  sec- 
tion 3819  of  the  Political  Code,  providing  for 
the  payment  of  taxes  under  protest,  to  read, 
"and  when  so  paid  under  protest  the  payment 
shall  In  no  case  be  regarded  as  Tolontary 
payment;''  and  In  case  of  salt  may  be  "re- 
covered back."  The  diarter  of  the  dty  of 
Los  Angeles,  In  sectl<»i  4%  declares:  *^e 
mode  and  manner  of  collecting  such  muni- 
cipal taxes  *  *  *  shall  substantially  be 
the  same  as  the  mode  and  manner  •  •  * 
for  the  collecting  of  state  and  county  taxes." 
Charter  of  Los  Angeles,  St  1889,  p.  471,  c.  1. 
It  is  quite  plain  that  section  8819,  found  in 
chapter  7  of  the  Political  Cod^  under  the 
subject  or  title  of  "Collection  of  Property 
Taxes,"  Is  a  part  of  the  "mode  and  manner" 
ot  collecting  state  and  county  taxes,  and  is 
none  the  less  a  part  of  that  mode  and  manner 
in  that  It  deals  with  the  right  of  the  tax- 
payer to  pay  under  protest  It  would  be 
absurd  to  say  that  the  mode  and  manner  of 
collecting  taxes  was  limited  solely  to  the  right 
of  the  state  and  its  tax  collectors,  and  had 
reference  only  to  the  duties  of  the  taxpayer, 
and  no  pertinency  whatever  to  the  taxpayer's 
cwrelative  rights.  It  Is  a  provision  definite- 
ly declaring  a  certain  mode  and  manner  In 
which  the  taxpayer  may  pay  his  taxes  and 
preserve  his  rights,  In  case  the  assessment 
and  levy  should  be  found  void.  The  statute 
Is  in  derogation  of  the  general  common-law 
rule  as  to  voluntary  payments,  and  is  befit- 
ting to  this  more  enlightened  age.  Nor  can 
the  argument  of  appellant  that,  as  section 
46  of  the  charter  of  Loa  Angeles  went  Into 
eCFect  before  the  amendment  of  section  3819 
In  1895,  and  therefore  the  amendment  of  sec- 
tion 3819  should  not  be  held  to  apply  In  the 
collection  of  municipal  taxes,  be  accorded 
much  weight,  first,  because  the  language  of 
the  charter  of  Loa  Angeles  is  general,  and 
does  not  limit  the  mode  and  manner  of  col- 
lecting municipal  taxes  to  the  then  existing 
mode  and  manner  of  collecting  state  and 
county  taxes ;  and,  second,  because,  the  (bar- 
ter of  Los  Angeles  prescribing  that  the  mode 
and  manna:  of  collecting  municipal  taxes 
shall  be  substantially  the  same  as  the  mode 
and  manner  for  the  collection  of  state  and 
county  taxes,  the  council  of  Los  Angeles,  act- 
ing within  the  6cx>^  of  the  power  and  author- 
ity vested  In  them  by  section  48  of  their 
charter,  and  evidently  to  set  at  rest  any  ques- 
tion that  might  exist  upon  the  subject  by 
Ordinance  No.  2848  (N.  S.)  .§  55,  enacted 
and  adopted  section  3819  of  the  Political 
Code  in  the  following  language :  "And  when 
so  paid  under  protest  the  payment  shall  In 
no  case  be  r^arded  as  voluntary,  and  such 
owner  may  at  any  time  within  six  months 


after  such  payment  bring  an  action  against 
the  dty  *  *  *  to  recover  bade  the  taxes 
BO  paid  under  protest"  PlalnUlTs  action 
was  brought  within  the  time  prescribed,  and 
suffldently  states  a  cause  of  action. 

Of  the  three  contested  items,  the  second  Is 
for  taxes  on  waterworks  bonds.  The  coo>- 
plahit  alleged  that  no  waterworks  bonds  bad 
been  Issued.  The  answer  raised  no  Issue  on 
that  all^tlon,  and  the  agreed  statement  np<m 
wbicb  trial  was  had  redted  a  Judicial  deter* 
minatlon  in  Barrows  v.  City  of  Los  Angdes, 
**whwd»y  it  was  adjudged  that  the  proceeds 
ings  taken  at  the  instance  of  the  council  of 
the  dty  of  Los  Angeles,  with  teteroiee  to 
the  issue  of  the  bonds  known  as  the  'Water- 
works Bonds  (1889)'  *  •  •  were  nuU 
and  void."  No  other  evidence  was  i^ered 
m  this  item,  and  no  spedflcatlOD  is  made 
against  the  judgment  of  the  court  below  as  to 
the  item,  and  upon  the  evidence  under  the 
sUpuiation  the  judgment  was  correct 

The  first  iton  is  for  general  ptAllc  sduwl 
bonds  (1889),  1329.93.  As  to  this  the  com- 
plahit  ccmtalns  the  same  allccadon,  and  no 
issue  was  raised  by  the  answer,  and  in  the 
agreed  statement  fiiere  Is  a  recital  of  an  ad- 
jndlcatitm  of  the  Invalidity  of  this  pretended 
braid  isBoe  in  the  judgment  ot  City  of  Los 
Angeles  v.  Hance,  130  Gal.  279.  62  Paa  484. 
There  was  thus  sufficient  evidence  before  the 
court  upon  this  item,  and  the  judgment  in 
regard  to  it  was  correct 

The  last  item,  for  public  school  Improve- 
ment bonds  (1889),  is  the  one  most  seriously 
contested.  The  complaint  allied  that  no 
such  bonds  existed.  The  answer  admitted 
that  no  such  b<mds  existed  of  the  year  1899, 
but  there  did  exist  bonds  of  the  year  1889. 
The  agreed  stipulation  shows  that  the  tax 
levy  was  for  the  public  school  improvement 
bonds  of  the  year  1809,  and  "that  at  the  time 
of  said  levy  there  had  not  been  voted,  au- 
thorized, or  issued  any  bonds  entitled  'Public 
School  Improvement  Bonds  (1899).'"  There 
were  existing  and  outstanding  bonds  of  the 
city  of  Los  Angetes  known  and  designated  as 
"Public  School  Improvement  Bonds  (1889)." 
The  p<^t  in  controversy  tnma  upon  this 
variance.  In  the  court  below  plaintiff  ad- 
mitted the  truth  of  the  facts  set  up  In  the 
answer,  sahject,  however,  to  his  objection  to 
the  admissibility  of  such  facts,  as  seeking 
to  vary  by  parol  the  terms  of  an  ordinance, 
which  not  only  was  a  written  instrument  but 
proceedings  under  which  were,  as  to  the 
plaintiff  taxpayer,  in  invltnm,  and  therefore 
the  more  subject  to  strict  construction.  The 
trial  court  held  with  the  respondent  upon 
this  contention,  and,  finding  that  there  were 
no  public  school  improvement  bonds  of  1899  to 
which  the  levy  could  be  addressed,  declared  it 
to  be  void.  In  this  we  think  the  court  was 
correct.  Under  the  charter  of  Los  Angeles  the 
tax  ordinance  was  necessary.  The  city  audltw 
was  required  to  make  an  estimate  for  each 
fund.  Charter  of  Los  Angeles,  St  1889,  p. 
46€k  c.  1,  8  43.   The  dty  council  In  Its  ordl- 
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nance  was  required  to  make  a  levy  for  each 
fund.  Ordinance  No.  2848  (N.  S.)  S  23;  Pol. 
Code,  H  3714.  3737.  The  situation,  therefore, 
presented  Is  that  with  the  requirement  that 
the  eBtlmate  and  levy  nrast  be  made  for  each 
fond,  there  was  an  estimate  and  levy  made 
for  a  D<niezlBtlng  fond  and  to  meet  a  non- 
existing  liability ;  for  no  presumption  of  in- 
tention that  is  not  distinctly  expressed  In  a 
tax  ordinance  can  be  Indulged  by  the  court, 
and  every  conatroctlon  must  be  In  favor  of 
the  taxpayer  and  against  the  government 
Merced  Co.  t.  Helm,  102  Cal.  159,  36  Pac;  390. 
The  designation  "1899"  cannot  be  r^^arded  as 
sorplnsage.  It  was  essential,  within  the  re- 
quirements of  the  charter  and  of  the  Code 
above  dted,  in  parttcularlslug  the  fund.  Not 
only  can  the  figures  "1899"  not  be  regarded  as 
sorplusage,  but  their  elimination  by  a  court 
would  be  equally  unwarranted.  It  would 
leave  the  levy  without  proper  description, 
and  compel  the  court  to  assume  and  usurp  the 
power  of  the  executive  department  of  the 
goremment  by  deciding  whether  there  were 
any  other  bonds  to  whl<±  the  levy  could  ap- 
ply, or  what  In  any  event,  should  become  of 
the  money.  As  said  In  Clnnie  v.  Slehe,  112 
Cal.  697,  44  Pac.  1064:  "The  assessment  of 
property  for  the  purposes  of  taxation  Is  a 
function  of  the  executive  department  of  the 
government  but  the  proceeding  contemplated 
by  the  petition  herein  would  transfer  that 
function  to  the  judicial  department  of 
the  government"  Moreover,  by  eliminating 
"1899,"  the  reference  to  any  particular  bonds, 
and.  In  consequence,  to  any  particular  fund, 
would  be  so  indefinite,  ambiguous,  and  uncer- 
tain as  Itself  to  render  the  assessment  void. 
Falbner  v.  Hunt  16  Cal.  167;  Harvey  v. 
Meyer,  117  Cal.  62.  48  Pac.  1014;  People  v, 
Flint  39  Cal.  670;  Keane  v.  Canuovan,  21 
Cal.  302.  82  Am.  Dec.  788;  Kelsey  v.  Abbott 
13  Cal.  600;  Maicy  v.  Clabaugh,  1  Gllman 
(111.)  2€.  It  follows,  therefore,  that  It  would 
be  an  unwarranted  departure  from  the  ac- 
cepted rules  of  Interpretation,  and  an  In- 
fringement upon  the  taxpayer's  well-settled 
rights  to  a  strict  construction  of  the  levies 
and  assessments  under  which  he  Is  compelled 
to  pay  his  taxes,  to  consider  the  ordinance 
levying  the  tax  otherwise  than  1b  plainly  Im- 
ported from  Its  reading. 

This  case  is  not  at  all  like  that  presented 
In  Burch  v.  Newbury,  10  N.  T.  374,  where, 
In  the  construction  of  a  statute,  the  Supreme 
Court  of  New  York  reiterated  the  well-ae- 
cepted  rule  that  where  words  or  phrases  are 
obscure  or  doubtful,  the  intention  of  the  Leg- 
islature is  to  be  resorted  to  in  order  to  find  the 
meaning.  Tliere  Is  no  ambiguity,  nor  are 
there  words  of  doubtful  Import,  upon  the 
face  of  this  levy.  Equally  dissimilar  Is  this 
case  from  that  of  Burlington,  etc.,  v.  Cass 
County  (Neb.)  10  N.  W.  700,  relied  upon  by 
appellant  There  the  objection  made  to  a 
tax  was  that  Its  levy  was  for  "the  Insane 
fond."  The  answer  showed  that  it  was 
levied  for  the  purpose  of  paying  the  indebted- 
ness of  the  coanl7  to  the  stat^  aa  Its  pro- 
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portion  of  caring  for  the  Insane  at  the  hospi- 
tal, according  to  the  certificate  of  the  auditor. 
Here  the  court  pointed  out  that  the  law  did 
not  designate  any  name  for  the  fund  to  which 
this  tax  would  belong,  and  said:  "The  mere 
fact  that  this  tax  was  named  or  designated 
the  'Insane  fund'  does  not  change  its  cbar- 
acter  or  vitiate  the  tax;  and  especially  Is 
this  true  In  a  case  like  this,  where  the  law 
does  not  attach  to  it  any  name."  But  In  this 
case  a  specific  name  has  been  given,  and  the 
appellant  city  Is  not  willing  to  stand  upon 
the  sufficiency  of  the  description,  but  asks 
that  the  name  be  so  changed  as  to  make  the 
levy  apply  to  a  fund  entirely  different  from 
that  which  was  expressly  designated.  The 
Inapplicability  Of  tills  case,  therefore,  be- 
comes apparent 

For  the  foregoing  reasons  the  judgment 
appealed  from  la  affirmed. 

We  concur:  McFARLAND,  J.;  LORI* 
GAN,  J. 


147  Cat.  M9 
Ex  parte  HATDEN.   (Cr.  1,233.) 
(Supreme  Court  of  California.  Sept  6,  1905.) 

Constitutional  Law — Pebsonal  Libebty — 
Police  Powee — Fsurr  Labels. 

St  1903,  p.  338.  c.  251,  §  1,  providing  that 
all  fruits,  green  and  dried,  contained  in  packages 
to  be  shipped  or  offered  for  ahipmeDt,  shall 
have  stamped  on  the  outside  of  every  such  pack- 
age, In  legible  letters  of  certain  dimensions,  a 
statement  troly  and  correctly  designating  the 
county  and  immediate  locality  In  which  such 
fruit  was  grown,  and  providmg_  a  penalty  of 
fine  and  imprisonment  for  violation,  was  not  a 
proper  exercise  of  the  state's  police  power,  but 
was  invalid  aa  an  unlawful  invasion  of  person- 
al liberty. 

In  Bank.  Application  by  Charles  E.  Hay- 
den  for  writ  of  habeas  corpus  to  determine 
the  legality  of  his  Incarceration  for  viola- 
tion of  St  1903,  p.  338,  c.  251,  S  1,  requiring 
location  labels  on  fruit  padced  tor  shipment 
Writ  granted.   Petitioner  discharged. 

Wright  &  Wright  for  petitioner.  Ben- 
jamin K.  Knight  Dlst  Atty.  of  Santa  Cruz 
County,  for  the  sherlfl. 

HENSHAW,  J.  Petitioner  was  convicted 
and  sentenced  to  punishment  for  a  violation 
of  the  provisions  of  a  state  statute,  which 
provides  as  follows:  "All  fruit  green  and 
dried,  contained  in  boxes,  barrels  or  packages, 
which  shall  hereafter  be  shipped  or  offered 
for  shipment  In  this  state  by  any  person, 
firm  or  corporation,  shall  have  stamped, 
branded,  stenciled  or  labeled  in  a  conspicuous 
place  on  the  outside  of  every  such  box,  bar- 
rel or  package,  In  clearly  legible  letters,  at 
least  one-quarter  of  an  Inch  In  height  a  state- 
ment truly  and  correctly  designating  the 
county  and  Immediate  locality  in  which  such 
fruit  was  grown."  St  1903,  p.  338,  c.  251, 
S  1.  For  a  violation  of  this  act  he  was  sen- 
tenced to  pay  a  flue  of  fSOO,  vitb  the  altema- 
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tlve  of  Imprisonment,  and  sued  for  and  ob- 
tained a  writ  of  habeas  corpus. 

He  contends  that  the  penal  statute  in  ques- 
tion Is  violatiTe  of  section  1  of  the  fonrteentb 
amendioeot  of  the  Constitution  of  the  United 
States  and  of  article  1,  8  1,  of  the  Constitu- 
tion of  this  state,  and  that  the  statute  In 
question  worlis  an  unwarranted  Inraslon  of 
his  liberty.  It  has  come  to  be  well  recog- 
nized that  the  liberty  and  the  pursuit  of 
happiness,  In  which  the  indirldual  Is  pro- 
tected by  the  Constitution  of  the  United 
States  and  of  the  state,  apply  as  fully  to  liis 
right  of  contract,  his  right  to  follow  a  legiti- 
mate vocation  untrammeled  by  unoecessary 
regulations,  as  It  does  to  the  freedom  of  ar- 
rest or  restraint  of  his  person.  This  sub- 
ject has  received  recent  consideration  by  this 
court,  and  it  is  unnecessary  to  do  more  than 
refer  to  Ex  parte  Dickey,  144  Cal.  234,  77 
Pac.  024,  66  L.  R.  A.  928,  103  Am.  St  Rep^ 
82.  Putting  out  of  contemplation,  tho^fore, 
the  fundameutal  right  of  the  goTwnment 
to  subject  private  property  to  taxation  and 
to  take  such  property  In  time  of  public 
calamity  and  peril,  the  right  of  the  state 
to  impose  burdens  upon  such  property  where 
tlie  business  is  legitimate  and  Innocuous, 
in  other  words,  to  regulate  harmless  voca- 
tions, Is  found  in  the  police  power  alone. 
Young  V.  Commonwealth  (Va.)  45  S.  B.  337; 
Ilolden  V.  Hardy,  169  U.  S.  306,  18  Sup.  Ct 
»83,  42  L.  Ed.  780.  The  police  power,  deriv- 
ing Its  existence  from  the  rule  that  the  safe- 
ty of  the  people  Is  the  supreme  law,  Justifles 
legislation  upon  matters  pertaining  to  the 
public  welfare,  the  public  health,  or  the  pub- 
lic morals.  Cooley  on  Constitutional  Limita- 
tions (7tb  Ed.)  p.  837;  Ruhstrat  v.  People, 
180  III.  188,  67  N.  B.  41,  49  L.  R.  A.  181,  76 
Am.  St  Rep.  80. 

But  the  Legislature,  under  tbe  guise  of 
jwlice  regulatlous,  cannot  enact  laws  which 
do  not  pertain  to  one  or  the  other  of  those 
objects,  and  which  Impose  onerous  and  nn- 
iieccBsary  burdens  upon  business  and  proper- 
ty. By  this  court  It  bas  been  snld  (Ex  parte 
Whitwell,  08  Col.  78.  32  Pac.  870.  10  L.  R 
A.  727,  80  Am.  St  Rep.  1S2) :  "But  It  Is 
not  true  that  when  this  power  is  exerted 
for  tbe  purpose  of  regulating  a  business  or 
occupation  whlcb  In  itself  Is  recognized  as 
innocent  and  useful  to  the  community,  the 
Legislature  Is  tbe  exclusive  Judge  as  to  what 
Is  a  reasonable  and  Just  restraint  upon  the 
(xmstltntlonal  right  of  the  citizen  to  pursue 
sucb  business  or  profession.  As  the  right  of 
«  citizen  to  engage  in  such  a  buslucss  or  fol- 
low such  a  profession  is  protected  by  the 
Constitution,  it  is  always  a  Judicial  ques- 
tion wbotber  any  particular  regulation  of 
such  riglit  is  a  valid  oxert'lMe  of  legislative 
|K»wer.  ♦  •  •  This  principle  is  stated 
very  forcibly  In  tlio  csno  of  Muglcr  v.  Kansas, 
lUli  V.  H.  (HJl,  H  Hup.  Ct.  278,  81  L.  Kd. 
^'•"t,  fu  Uio  fiillowliig  lunguago:  'The  courts 
nrtf  not  IhiuiiiI  by  morn  fiirnis,  nor  are  they 
i<j  III*  lulHtMt  by  iiiorit  pruteaNO.  They  are  at 
lllwrtjr-  iuinvd,  uru  uuUur  a  auleuui  duty— to 


look  at  the  substance  of  thlr^  whoever 
they  enter  upon  the  Inquiry  whether  the 
legislature  has  transcended  tbe  limits  of 
its  authority.  If.  therefore,  a  statute  pur- 
porting to  have  been  enacted  to  protect  tbe 
public  health,  the  public  morals,  or  tbe  put)- 
He  safety  bas  no  real  or  substantial  relation 
to  those  objects,  or  is  a  palpable  inva8i<m  of 
rights  secured  by  tbe  fundamental  law,  it 
Is  tbe  duty  of  the  courts  to  so  adjudge,  and 
thereby  give  effect  to  tbe  Constitution."* 
The  propositions  here  ennndated  have  re- 
ceived tbe  sanction  of  all  the  courts,  and  may 
not  be  gainsaid.  Indeed,  respondent  upon 
this  appeal  does  not  dispute  than,  but  under- 
takes to  show  tbat  the  act  in  question  is  a 
legitimate  exercise  of  tbe  police  power,  in 
that  its  object  and  purpose  is  to  preserve 
and  promote  pnbUc  health  and  public  wel- 
fare. His  reasoning  in  this  regard  is  that 
from  time  to  time  the  Legislature  bas  passed 
and  this  conrt  hss  approved  statutes  pro- 
viding for  the  quarantining  of  infected  fruit 
for  the  destroction  of  diseased  fmlt  and  fruit 
trees,  and  for  the  compnlsory  care  and  pres- 
ervation against  disease  of  orchards;  and  it 
quotes  tbls  coorfs  statement  in  County  of 
Los  Angeles  v.  Spencer,  126  Cal.  673,  69  Pac. 
203,  77  Am.  St  Rep.  217,  to  the  following 
effect:  "It  is  known  tbat  the  existence  of 
the  fruit  industry  In  this  state  depends  upon 
the  snppression  and  destruction  of  the  pests 
mentioned  In  Uie  statute.  The  act  In  ques- 
tion is  tba«fore  a  proper  exercise  of  the 
police  power,  which  the  Legislature  has  un- 
der section  1,  art  19,  of  1^  Constitution,  to 
subject  property  to  sudi  reasonable  restraints 
and  buidens  as  will  secure  and  maintain 
the  general  welfare  and  prosperity  of  the 
state."  From  tbls  respondoit  argues  tbat 
tbe  effect  of  tbe  act  la  (e  g.)  that  when 
apples  are  shipped  to  tbe  markets  of  this 
state,  properly  labeled.  "Apples  Grown  In 
Santa  Cruz  County,"  because  of  tbeir  known 
cleanliness  and  Areedom  from  disease,  such 
apples  are  permitted  to  pass  local  boards 
of  commissioners,  while  at  the  same  time,  If 
apples  are  shipped  from  San  Hateo  county 
Into  Santa  Cruz  county  bearii^  the  label, 
the  county  of  Santa  Cruz  can  protect  It- 
self against  tbe  diseased  fruit  from  the 
nelgbborlng  coonty.  Still  further  It  Is  argued 
tbat  the  act  would  prevrait  the  false  label- 
ing of  fruit  and  that  the  prevention  of  a 
general  fraud  is  l^ltlmately  within  tbe  scope 
of  tbe  police  power. 

But  the  dilficulty  with  tbls  argument  Is 
that  tbe  act  clearly  is  not  designed  to  ac- 
couipllsb  any  of  these  purposes,  and  Is  wholly 
inadequate  to  their  accomplishment  The 
scope,  tbe  meaning,  and  intent  ot  an  act  must 
be  gathered  from  its  title  and  ttom  its  body. 
Tbere  Is  notUng  in  either  tbe  title  or  the 
body  of  tbls  act  which  deals  or  pretends  to 
deal  with  any  of  the  difficulties  which  re* 
epoodent  mentions.  If  it  Is  a  question,  as 
respondent  contends,  of  the  shipping  of 
diseased  applet  It  would  be  simple  enough 
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for  the  L^slatnre,  and  quite  within  Its 
powers,  to  r^ulate  or  prohibit  the  trausimr- 
tatlon  of  such  diseased  fruit.  If  it  were 
a  question  merely  of  deception  tn  the  label, 
the  direct  and  ^cacious  method  would  be 
for  the  L^Blatnre  to  prohibit  false  labeling. 
None  of  these  things,  as  we  have  said,  does 
this  act  do  or  pretend  to  do.  It  requires 
merely  that  every  shipment  of  OTery  package 
of  fruit,  whether  it  be  from  the  small  farm- 
ers with  few  trees  or  rlnes,  or  whether  It 
be  from  the  large  producer,  must  In  every 
Instance  bear  a  label  naming  the  county 
and  immediate  locality  In  which  the  fruit 
was  grown.  It  is  a  matter  of  common 
knowledge  that  this  requirement  would  work 
the  absolute  destruction  of  certain  Import- 
ant branches  of  industry.  Dried  fruit,  such 
as  prunes,  peaches,  and  apricots,  are  gather- 
ed in  establishments  in  enormous  quantities 
from  the  state  over.  These  fruits,  when 
dried,  are  asswted  by  grade  and  qualltr, 
and,  thus  assorted  and  packed,  are  shipped  to 
the  uttwmoet  parts  of  the  earth.  It  would 
absolutely  prohibit  this  Industry,  If  these 
trait  driers  were  compelled  to  label  each 
package  with  the  names  of  the  localities  from 
which  the  fruit  came,  and,  if  it  did  not  ab- 
solutely iHfohlblt  it,  It  would  render  their 
business  so  onerous,  complicated,  and  expen- 
sive as  seriously  to  Imperil  its  existence. 
It  is  plain,  th«-efore,  that  the  act  was  not 
designed  to  prevent  either  false  labeling  or 
the  shfpping  of  diseased  fruit,  and,  If  so  de- 
signed, it  Is  both  meaningless  for  this  pur- 
pose and  burdensome  for  all  others.  It  seems 
quite  apparent  that  the  true  purpose  of  the 
act  was  to  obtain  for  the  fruit  raisers  of 
some  well  advertised  and  favored  localities 
an  advantage  in  the  disposition  of  their  own 
fruit  But  this,  for  reasons  well  and  elabo- 
rately set  forth  in  People  v.  Hawkins,  157 
N.  T.  1.  51  N.  B.  257,  42  L.  R.  A.  490,  68 
Am.  St  Bep.  736,  forms  no  part  of  the  police 
power,  and  is  wholly  b^ond  the  prerc«atlTe 
of  the  Legislature. 

It  follows,  therefore,  that  the  act  in  ques- 
tion works  an  unconatltutlonal  Invasion  of 
the  prisoner's  ilberty ;  and  It  Is  ordered  that 
he  be  disdiarged. 

We  concur:  McFAELAND,  J.;  LORI- 
GAN,  J.;  ANGEIXOm,  J.;  VAN  DYKE, 
J.;  SHAW,  J. 

H7  Cal.  m 

I80H  T.  REX  CBUDB  OIL  Ca  et  al. 
(L.  A.  1,841.) 
(Supreme  Court  of  California.  Sept  9,  1905^) 

1.  LAnOLOftD  AND  TEKANT— GaNCEIXATION  OW 
LEASB— FBAUD—ColCPI.AZnT— EnOWLBDOB 
OF  ASBIOnEB. 
Where  the  assignor  of  a  lease  procured 
the  same  from  plaintiff  by  fraud  and  falae 
representations,  and  then  assigned  tbe  lease 
to  defendants,  a  complaint  for  the  cancellation 
of  the  lease  for  flucn  fraud,  failing  to  allege 
that  the  assignees  took  with  knowledge  or 
notice  of  the  fraud,  was  fatally  defective* 


2.  Sams— CsK  or  Lkased  Pbopkbtt— Staz- 

tJTES— ApPtlCATIOK. 

Civ.  Code,  {  1930,  providing  that  when 
a  thing  is  let  for  a  particular  purpose  the  hirer 
must  not  use  It  for  any  other  purpose,  and.  If 
he  does,  the  letter  may  hold  him  responsible 
for  its  use  or  treat  the  contract  as  rescinded, 
is  applicable  to  tbe  hiring  of  real  prapetty. 
S.  Minerals— Oil— Rbamt. 

Oil  is  a  mineral,  and  as  snch  Is  a  part  of 
the  realty. 

[Ed.  Note.— Fw  cases  In  point,  see  vol.  84, 
Cent  Dig.  Mines  and  Hinenli^  li  184.  201, 

202.] 

4.  LAinjLOflD  A2n>  Tenant — Rzuoval  or  Oil— 
Waste. 

The  uianthorized  severance  and  removal 
of  oil  by  a  tenant  c<mstitutes  waste. 

5.  SAICS— LEAfiE— OORffianOTION. 

Where  defendant's  assignor  leased  certain 
oil  land  for  three  years,  with  privilege  of  re- 
newal for  five,  on  the  representation  that  he 
wished  the  premises  to  tviet  a  tenement  build- 
ing thereon,  at  an  annual  rental  of  $100,  with 
permission  of  tbe  leasee  to  remove  at  the  termi- 
nation of  the  lease  each  buildings  as  he  might 
have  erected,  the  lease  was  a  grant  of  the  use 
merely  of  the  saperficles  of  the  sol],  and,  the 
lessee  and  his  assignees  having  drawn  oil  there- 
from, plaintiff  was  entitled  to  cancel  the  lease 
under  Civ.  Code^  i  1830,  authorizing  such  can- 
cellation for  an  unauthorised  use  of  the  leased 
premises. 

6.  Saue— Oanobllatioh  or  Lease— Bsnntif 
or  Rent  Paid. 

Where  n  iesse  was  for  a  term  of  three 
yeata,  vritii  the  privilege  of  renewal  for  five 
years  at  an  annual  rental  of  $100,  and  at  the 
expiration  of  two  years  the  lessor  canceled  the 
same  because  the  leasee  and  his  assigns  had  used 
the  property  for  an  unauthorised  purpose,  the 
contract  should  be  considered  as  executed  witit 
reference  to  the  expired  period,  so  that  ttie 
lessor  was  not  reqalred  to  return  the  rent  paid 
therefor  as  a  condition  to  the  exerdse  of  her 
right  of  cancellation. 

Departments.  Appeal Superior Oonrtv 
Los  Angeles  Ooimty;  W.  F.  FltEgerald,  Judge. 

Action  by  S.  UcO.  Isom  against  the  Bex 
Crude  Oil  Company  and  another.  From  ft 
judgment  In  favor  of  plaintiff,  defendants 
appeal.  Affirmed. 

See  74  Pac.  294. 

Rebearing  denied  October  6, 1905. 

Edwin  A.  Meserve  (Jeff  Paul  Chandler, 
of  counsel),  for  appellants.  Works,  Lee 
&  Works  and  Stephens  &  Stephens^  for  re- 
spondent 


HENSHAW,  J.  Plalntlfr,  the  owner  of 
a  certain  piece  of  land  In  tbe  city  of  Los 
Angeles,  sued  defendant,  as  assignee  of  her 
lessee,  to  have  canceled  and  annulled  a 
lease  under  which  It  was  holding,  and  for 
damages  for  Its  unlawful  extraction  of  oil 
from  her  land.  She  alleged  that  she  was 
In  an  Eastern  state,  and  In  Ignorance  of  the 
condition  of  her  property  and  of  the  sur- 
rounding pro[>erty,  and  In  ignorance  of  the 
fact  that  the  land  lay  in  an  oil  belt  or  dis- 
trict within  tbe  city  of  Los  Angeles;  that 
Book,  her  lessee,  by  letter  represented  to 
her  that  he  wished  to  lease  the  premises 
for  the  purpose  of  erecting  a  tenement  build- 
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log  thereon,  and  concealed  from  ber  the  fact 
that  oU  existed  upon  the  premises;  that  in 
fact  Book  had  alreadr  entered  npon  the 
land  and  was  at  that  time  by  a  well  ex- 
tracting oil  therefrom;  that  she  executed 
to  Book  a  lease  for  the  term  of  three  years, 
with  the  privilege  of  a  renewal  of  five  years, 
for  the  annual  rental  of  flOO,  payable  quar- 
terly in  advance,  with  permission  to  the  les- 
see to  remove,  at  the  termination  of  the 
lease,  such  buildings  as  be  might  have  erect- 
ed. It  Is  then  alleged  that  the  defendant 
took  an  assignment  of  this  lease  from  Book, 
and  entered  Into  possession  of  the  prop- 
erty under  the  lease  "with  knowledge  of  the 
terms  thereof."  Then  follow  allegations  of 
the  discovery  of  the  tme  condition  and  of 
the  fraud  of  Book  after  two  years  had  ex- 
pired and  two  years'  rent  had  been  paid, 
the  service  of  notice  upon  Book  and  upou 
the  defendant  receiver,  and  vacation  of  the 
lease  because  of  Its  fraudulent  procurement 
and  the  continued  pumping  of  oil  by  the  de- 
fendant after  such  notice.  Trial  was  had 
before  the  court  without  a  Jury.  The  court 
found  In  accordance  with  the  allegations  of 
the  complaint,  decreed  a  cancellation  and 
annulment  of  the  lease,  gave  damages  to 
plaintlfT  in  the  sum  of  $4,070,  and  enjoined 
defendant  from  operating  the  oil  well  and 
removing  therefrom  any  of  the  tubing,  ma- 
chinery, tanks,  and  other  appliances. 

Treating  that  phase  of  the  action  which 
deals  with  the  rescission  and  cancellation  of 
the  lease  for  the  fraud  of  Book,  the  com- 
plaint Is  radically  defective  In  falling  to  al- 
lege that  the  defendant  took  with  knowledge 
or  notice  of  the  fraud.  It  Is  not  sufficient, 
as  respondent  argues  upon  this  point,  that 
the  evidence  in  the  case  shows  constructive 
knowledge  on  the  part  of  defendant  through 
notice  and  knowledge  of  facts  sufficient  to 
put  a  prudent  person  upon  inquiry.  The  dlf* 
Acuity  is  in  the  complaint  itself,  which  no- 
where avers  such  notice  or  knowledge.  So 
far  as  the  pleadings  go,  plaintiff  by  her  ab- 
sence of  averment  has  placed  the  defendant 
in  the  position  of  an  innocent  purchaser 
without  notice,  and  the  fraud  of  its  assignor, 
therefore,  cannot  be  made  a  ground  for  the 
avoidance  of  the  lease  which  it  had  thua 
innocently  and  for  value  acquired.  Deputy 
V.  Stapleford,  19  Cal.  302;  Cona  Co.  v.  Mc- 
Ck>rm]ck.  46  Cal.  583 ;  Schultz  v.  McLean.  03 
Cal.  329,  28  Pac.  1053.  It  follows,  therefore, 
that  plaintiff  was  not  entitled  to  a  cancel- 
lation of  the  lease  against  this  defendant 
for  the  fraud  of  Book,  to  which  it  was  not 
a  party  and  with  knowledge  of  which  It 
was  not  charged. 

But  section  1930  of  the  Civil  Code  pro- 
vides as  follows;  "When  a  thing  is  let  for 
a  particular  purpose  the  hirer  must  not  use 
It  for  any  other  purpose,  and  If  he  does  the 
letter  may  hold  him  responsible  for  Its  safe- 
ty during  such  use  in  all  events,  or  may  treat 
the  contract  as  thereby  rescinded."  This 
provision  Is  found  In  chapter  1,  nndw  the 


title  of  "Hiring  In  General,"  chapter  2,  pro- 
viding for  the  hiring  of  real  property,  and 
chapter  3,  for  the  hiring  of  personal  prop- 
erty. It  Is  therefore  applicable  to  the  hir- 
ing of  real  i^operty.  When  the  Code  speaks 
of  the  letting  for  a  particular  purpose.  It 
Is,  of  course,  not  limited  to  a  single  purpose. 
It  means  that  when  property  Is  used  for  a 
purpose  other  than  that  or  ttioae  for  wbleh 
it  has  been  let  And  If,  In  fact,  the  land 
here  leased  was  used  for  a  purpose  other 
than  that  legitimately  contemplated  by  the 
lease,  the  section  is  applIcaUe.  That  it  was 
so  used  admits  of  no  doubt  Oil  is  a  min- 
eral, and  as  a  mineral  la  part  of  the  realty. 
Funk  V.  Haldeman,  53  Pa.  229.  It  is  recog- 
nized as  a  mineral  in  our  mining  laws.  Cor* 
porations  formed  for  the  purpose  of  secur- 
ing and  marketing  It  come  witiiln  the  pur- 
view of  the  mining  laws,  and  claims  for  oU- 
bearlng  lands  are  taken  up  as  are  claims 
for  mineral  lands.  Like  the  precious  metals, 
therefore,  or  coal,  oil  In  place  is  a  part  of 
the  freehold.  Its  severance  and  removal,  ex- 
cept in  proper  cases,  Is  waste.  Stoughton's 
Appeal,  88  Pa.  198;  Williamson  v.  Jones  (W. 
y  a. )  19  S.  B.  436, 25  L.  R.  A.  222.  It  Is  likewise 
beyond  peradventure  that  such  a  lease  as 
here  was  executed,  without  any  reference  to 
minerals,  mines,  or  quartz,  la  a  lease  merely 
of  the  superficies  of  the  soil.  O  wings  v.  Em- 
ery, 6  GIU,  260.  It  follows,  therefore,  that, 
aside  from  any  question  of  the  fraud  of 
Book,  he  had  no  right,  under  his  lease,  to 
commit  waste  by  the  removal  of  the  oil; 
and  as  his  assignee,  tiie  defendant  herein, 
at  best  could  only  acquire  by  the  assign- 
ment such  rights  as  Book  himself  was  l^al- 
ly  entitled  to  exercise,  it  likewise  follows 
that  the  defendant  had  no  right  to  continue 
to  extract  this  oil.  Here,  then,  was  a  use 
of  the  thing  let  for  a  purpose  not  only  for- 
eign to  the  letting,  but  for  a  purpose  which 
absolutely  Involved  the  Impairment,  and  to 
a  great  extent  the  destruction,  of  the  value 
of  the  fteehold.  While  at  common  law 
against  a  tenant  who  committed  waste  the 
remedy  was  by  an  action  for  waste,  and 
later  by  an  action  on  the  case  for  waste  and 
for  Injonctlon,  and  while  an  action  for  for- 
feiture could  not  follow  unless  a  right  of 
re-entry  was  preserved  in  the  lease.  It  would 
appear  that  section  1930  of  our  Civil  Code 
has  modified  this  commou-law  rule  in  dis- 
tinctiy  declaring  that  the  letter,  under  such 
circumstances,  may  treat  the  contract  as 
thereby  rescinded— rescinded,  that  Is  to  Bay, 
by  force  of  the  wrongful  act  of  the  possess- 
or in  using  the  property  for  a  purpose  for- 
eign to  that  for  which  it  was  let  The  prop- 
erty in  this  case  having  been  so  used,  all 
questions  of  fraud  may  be  eliminated,  and 
plalutifTs  complaint  is  sufficient  for  a  re- 
scission under  section  1930, 

But  against  this  it  is  urged  that  the  plain- 
tiff was  not  enUtied  to  rescind  for  her  failure 
to  offer  to  restore  the  two  annual  payments 
of  ren^  amoonting  to  $200^  wtalcb  admitted* 
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ly  ahe  had  received.  In  proper  cases  It  Ib  un- 
questionably true  tbat  restoration  or  offer  to 
restore  Is  essential  to  a  rescission.  Aatbor^ 
lt7  need  not  be  cited  In  support  of  so  ele> 
mentary  a  propoiritloD.  Bat  In  this  case  it 
was  not  Incumbent  upon  the  plaintiff  to  re- 
store or  to  offer  to  rest<nw  all  or  any  part 
of  the  money  which  she  bad  «ccepted  as 
rent  WbUe  for  many  purposes  the  term  of 
lease  is  regarded  as  indivlBlble.  and  the  rent 
Ukewlae  Indlvlalble,  and  as  applying  to  the 
whole  term.  In  modem  estates  of  leas^olds^ 
where  monthy  rental  or  annual  rental  (as 
here)  Is  Bpe<dfled,  It  is  freanently  necessary 
to  dlTlde  the  rent  to  cover  the  Indicated  pe< 
rlod.  Hoe  Book  and  his  assignee  had  bad 
possession  of  the  iHremises  under  the  lease 
for  the  two  years  for  which  the  rent  had 
been  paid,  and  were  entitled  with  that  pos- 
session to  0ie  enjoyment  of  the  pnqterty  for 
an  Intimate  purposes.  This  nse  of  the 
property,  and  this  wltbht^lng  of  it  from  the 
owner,  constituted  a  sufDcIent  consideration 
year  by  year  for  the  yearly  paymento  which 
were  made.  As  to  the  payments  which  had 
been  made  for  the  time  which  had  elapsed, 
file  contract  was  not  executory.  It  was  exe- 
cuted. Defendant  and  its  predecessor  had 
received  the  full  benefit  for  the  money  which 
had  been  paid,  and  a  restoration  of  it  was 
not  necessary  by  plaintiff  before  commen- 
cing this  action.  The  ease  In  tills  respect  Is 
similar  to  that  of  Wilson  t.  Moriarty,  77  Cat 
686,  20  Pac.  184,  and  Whyte  ▼.  Rosecrantz. 
123  Oal.  634,  06  Pac.  436,  69  Am.  St  Rep.  90. 

fnie  evidence,  which  was  admitted  under 
objection  and  exception  of  defendant  touch- 
ing the  fraud  of  Book,  In  consideration  of 
what  has  beea  said,  becomes  immaterial, 
and  therefore  the  error,  if  error  there  were, 
coidd  not  hare  prejudiced  the  defendant 
The  evidence  as  to  damage  was  sufficient  to 
support  the  finding  of  the  court 

The  Judgment  appealed  from  is  therefore 
aflirmed. 

We  concur:  McFARLAND,  J.;  LORI- 
GAN.  J. 

147  Cal.  663 

ISOM  V.  REX  CRUDE  OIL  CO.  et  al.   (L.  A. 
1342.) 

(Supreme  Court  of  California.  Sept  6.  1005.) 

1.  MiNINQ  COBPOBATUnni  —  OONBOUDATIOIT  — 

Effect. 

Under  Civ.  Code,  I  361,  relating  to  mining 
companies,  and  declaring  that  no  consolidation 
abau  in  any  way  relieve  anch  companies  or  the 
stockholders  thereof  from  any  and  at]  just  li- 
abilities, the  consolidation  of  a  mining  com- 
pany into  a  new  company  did  not  work  a  dis- 
solution of  the  company  consolidated:  and 
hence  the  service  of  process  after  consolidation 
on  its  secretary,  who  still  held  office,  except  for 
the  consolidation,  was  sufficient  to  confer  jur- 
isdicticai  of  the  corporation. 

2.  CouBTS — Conflicting  JuusnicnoN — Pos- 
session OF  ReCEIVEB. 

Where  suit  was  brought  in  a  federal  conrt 
against  the  assignee  of  the  lease  alone  to  cancel 
the  same,  when  the  property  was  in  the  hands 
of  a  receiver  appointed  oy  a  state  court  in  a 
rimilar  action,  the  recover  not  being  a  partj 


to  the  action  In  the  federal  court,  It  was  no  ob- 
jection to  that  court's  jurisdiction  that  the  prop- 
erty was  in  the  hands  of  such  receiver  and  that 
leave  bad  aot  been  obtained  from  the  state 
court  to  sue  him. 
8.  Same. 

Where,  after  appeal  from  a  Judgment  for 

ElaintiS  in  a  suit  to  caccel  a  lease,  and  the  fil- 
ig  of  a  supersedeas,  and  the  appointment  of  a 
receiver  to  take  charge  of  tlie  property,  plain- 
tiff brought  a  similar  suit  for  the  same  relief 
hi  a  federal  court,  in  which  she  recovered  judg- 
ment by  de&iult  and  the  court  issued  a  writ  of 
assistance,  directing  its  marshal  to  put  com- 
plainant in  possession  of  the  proi>erty,  an  order 
of  the  state  court,  on  the  application  of  the  re- 
ceiver for  instructions,  directing  him  to  deliver 
the  property  to  the  marshal  before  the  determi- 
nation of  the  appeal,  was  an  abuse  of  discretion 

Department  2.  Appeal  from  Superior 
Court  Los  Angeles  County;  N.  P.  Conrey, 

Judge. 

Action  by  S.  McG.  Isom  against  the  Rex 
Crude  Oil  Company  and  another.  From  an 
order  directing  a  receiver  of  the  assets  of 
the  Rex  Crude  Oil  Company  to  turn  over  to 
a  United  States  marshal  possession  of  cer- 
tain real  estate  held  by  him  under  a  lease 
assigned  to  the  company,  defendants,  the 
Rex  Crude  Oil  Company  and  the  Union  Con^ 
Boildated  Crude  OU  Company,  appeaL  Be* 
versed. 

See  74  Pac.  291 

Edwin  A.  Meserve  (JefC  Paul  Chandler,  of 
counsel),  for  appellants.  Stephens  ft  Ste* 
phens.  A  W.  Button,  and  Works,  Lee  & 
Works,  for  respondent 

HENSHAW,  J.  The  plalntifT,  Isom,  had 
sued  defendant  the  Rex  Crude  Oil  Company 
in  the  superior  court  of  the  county  of  Lo« 
Angeles,  and  had  obtained  a  Judgment  for 
the  annulment  of  a  certain  lease  held  by  it 
upon  the  ground  that  it  was  procured  by 
fraud,  and  for  damages.  Subsequently  the 
court  appointed  a  receiver  of  the  property^ 
who  was  ordered  to  take  possession  of  it  and 
operate  it;  the  land  being  oil-bearing  land. 
This  the  receiver  did,  and  the  defendant  the 
Rex  Crude  OH  Company  took  its  appeal  from 
the  judgment  end  with  Its  appeal  filed  a 
supersedeas  t>ond.  Thereafter  the  Rex  Crude 
OH  Company  and  two  otiier  corporations 
consolidated  their  assets,  franchises,  and 
property  into  the  Union  Consolidated  Crude 
Oil  Company.  After  this  eonaolldation  the 
plaintiff,  Isom,  filed  her  bill  In  the  Circuit 
Court  of  the  United  States,  Ninth  Circuit 
Southern  District  of  California,  against  tlie 
Rex  Crude  Oil  Company.  Substantially  the 
same  allegations  of  fraud  were  made  In  this 
bill  as  were  set  forth  in  the  complaint  In  the 
state  court  and  additionally  It  was  alleged 
that  the  lease  In  question  bad  expired  by  its 
terms.  The  bill  further  set  forth  the  pro- 
ceedings in  the  state  court  resulting  In  favor 
of  the  plaintiff,  and  the  appointment  of  the 
receiver,  and  the  possession  of  the  property 
by  the  receiver.  It  was  prayed  that  the 
lease  be  declared  void  and  canceled,  and  that 
It  be  adjudged  and  decreed  that  the  lease,  if 
Talld,  had  been  terminated  by  Its  ovm  provl- 
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•Ion*,  and  ttut  pislotlff  be  decreed  to  be  en- 
titled to  tbe  posaeHlon  ot  tbe  property  free 
from  any  claim  on  the  part  of  tbe  defendant 
The  Bex  Crude  Oil  Company  made  no  ap- 
pearance In  tbla  action.  Judgment  passed 
for  tbe  plaintiff;  tbe  Circuit  Court  finding 
in  accordance  with  the  allegations,  and  d^ 
creelng  in  accordance  with  tbe  prayer.  To 
tbla  action  In  the  Circuit  Court  tbe  receiver 
was  not  made  a  party.  The  Bex  Crude  Oil 
Company  was  the  aole  defendant  A  writ 
of  assistance  was  Issued  by  the  Circuit 
Court,  directtng  the  marshal  to  put  tbe  com- 
plainant in  possession  of  tbe  property.  On 
tbe  following  day  the  receiver  appointed 
the  state  court  filed  bis  report  In  which  he 
alleged  that  tbe  writ  of  assistance  had  been 
served  on  him  by  tbe  United  States  marshal, 
and  he  submitted  the  writ  and  tbe  facts 
above  stated  to  tbe  superior  court  request* 
ing  tbe  direction  of  that  court  as  to  tbe  prop- 
er course  for  bim  to  pursue.  Following  this, 
plaintiff,  Isom,  after  due  notice,  moved  the 
superior  court  for  its  order  directing  the  re- 
ceiver to  turn  over  and  deliver  tbe  posaes- 
«lon  of  tbe  property  to  the  United  States 
marshal.  The  superior  court  mode  its  order 
Id  compliance  with  this  motion,  and  It  Is 
from  that  order  that  this  appeal  Is  taken. 

The  Union  Consolidated  Crude  Oil  Com- 
pany, claiming  by  consolidation  to  have  suc- 
ceeded to  all  tbe  rights  of  tbe  Rex  Crude  OH 
Company,  appears  also  as  appellant  herein. 
Objection  is  made  that  It  has  no  standing  In 
the  matter;  but  the  ot^ection  is  immaterial 
and  need  not  be  considered,  since  all  of  its 
rights  are  fully  protected  by  the  appeal  of 
tbe  Bex  Crude  Oil  Company. 
.  As  has  been  stated,  tbe  action  In  the  Cir- 
cuit Court  was  commenced,  and  service  up* 
on  the  secretary  of  tbe  Bex  Crude  Oil  Com- 
Auny  was  had,  after  tbe  consolidation  of  the 
corporations  into  the  Union  Consolidated 
Onide  Oil  Company.  In  this  regard  the  ad- 
mission upon  the  record  Is  that  W.  F.  Arm- 
strong bad  been  the  secretary  of  the  Rex 
Crude  Oil  Company,  and  that  he  ceased  to  bo 
secretary  of  that  company  only  by  virtue  of 
ttM  consolidation  with  the  Union  Consoli- 
dated Crude  Oil  Company,  and  not  other- 
wise, 1^  resignation  or  removal.  Appellant's 
contention  Is  that  by  the  consolidation  the 
Bex  Crude  Oil  Company  as  a  corporation 
ceased  to  exist  ^nd  consequently  ceased  to 
have  any  officers;  that  the  attempted  and 
pretended  service  upon  W.  F.  Armstrong,  as 
Its  secretary,  was  a  nullity;  and  that  the 
Circuit  Court  never  acquired  jurisdiction  of 
defendant  The  question  thus  presented  is 
wlicther,  under  our  laws,  audi  consolidation 
works  a  dissolution  of  the  constituent  cor- 
porations. It  is,  of  course,  true  that  the  con- 
wolldated  corporation  Itself  becomes  a  new 
and  distinct  entity,  and  such.  Indeed,  has 
bot'n  decided  In  Market  Street  Railway  Co. 
V.  llellman.  109  Cal.  W*7.  42  Pac.  225.  No 
dt'clslon  in  this  state  l»oars  dlrecUy  upon  tbls 
^lueetion.  la  Oalltomla  GentnU  Ballway  Ok 


T.  Hooper,  78  Cat  407,  18  Pac  099,  the  conrt 
discussing  an  OUo  case,  which  holds  that 
under  tbe  Ohio  statute  a  dissolution  of  the 
consolidating  corporationa  results,  sa^ : 
"Whether  the  consolidated  companies  cease 
to  exist  for  every  purpose  immediately  iq>on 
consolidation,  whether  th^  did  not  continue 
separate  as  to  their  creditors  (Civ.  Code,  f 
473),  is,  perhaps,  nnlmportant  bere."  This 
language  was  used,  baring  regard  to  tbe  con- 
solidation of  railroad  corporations,  to  which 
section  473  applied ;  but  the  consolidation  in 
tbe  case  at  bar  was  that  of  mining  corpora- 
tions, and  upon  that  the  language  of  section 
361,  Civ.  Code,  la  so  plain  as  to  relieve  from 
all  doubt  It  provides:  "No  such  consoli- 
dation shall  In  any  way  relieve  such  com- 
panies, or  the  stockholders  thereof,  from  any 
and  all  Juat  liabilities."  In  the  case  of  a 
railroad  corporation,  section  473.  as  amended 
In  1901,  makes  provisiou  that  a  demand 
against  a  constituent  company  may  be  en- 
forced against  tbe  consolidated  corporation. 
No  such  provision  is  found  in  the  act  relative 
to  tbe  consolidation  of  mining  corporations, 
and,  if  neither  tbe  companies  nor  their  stock- 
holders, by  virtue  of  the  consolidation,  are 
to  be  relieved  from  any  Just  llablil^,  it 
would  seem  to  require  littie  argument  upon 
the  proposition  that  their  corporate  entities 
are  preserved,  to  the  end  that  they  may  be 
served  with  process  and  called  upon  to  de- 
fend any  action,  arising  either  from  contract 
or  from  tort  which  may  be  brought  against 
them.  We  conclude,  therefore,  tiiat,  not- 
withstanding tbe  consolidation,  tbe  corporate 
existence  of  tbe  Rex  Crude  Oil  Company  was 
preserved  by  law  to  the  extent  that  In  its 
corporate  capacity  It  might  be  called  upon 
In  court  to  meet  any  and  all  Just  liabilities, 
and  that  the  service  upon  its  secretary  Arm- 
strong was  sufficient  to  confer  jurisdiction 
upon  the  Circuit  Court 

It  Is  contended  that  the  judgment  of  tbe 
Circuit  Court  was  a  nuUlty,  In  that  the  re- 
ceiver was  not  made  a  party  to  that  action, 
that  be  was  a  necessary  party,  and  that  per^ 
mission  to  sue  him  liad  not  been  obtained 
from  tbe  state  court  It  Is  unquestionably 
true  that  a  court  will  not  entertain  an  action 
to  recover  property  in  tbe  possession  of  a 
defendant  as  receiver  of  another  court  nn- 
less  leave  to  sue  its  receiver  haa  been  obtain- 
ed from  that  court  (Boss  v.  Heckman  [0.  C] 
84  Fed.  6),  and  the  want  of  power  In  the  fed- 
eral court  to  entertain  such  a  suit  is  held  to 
be  jurlsdlctionaL  Peale  v.  PhlK>s,  14  How. 
308,  14  L.  I]d.  458;  Barton  v.  Barbour,  104 
U.  8.  126,  26  I..  Ed.  672.  But  in  this  case 
the  receiver  was  not  made  a  party  defend- 
ant There  was  nothing,  therefore,  touch- 
ing the  jurisdiction  of  the  Circuit  Court— « 
question  which  could  be  raised  only  when 
the  receiver  had  been  made  defendant  with- 
out permission.  Nor  did  the  judgment  as 
such  affect  or  pretend  to  affect  the  rights 
of  the  receiver  In  possession.  It  was  an 
adjudication,  as  between  tlw  owner  ot  tb* 
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property  and  the  assignee  of  her  lessee,  that 
the  lease  under  which  the  defendant  was 
claiming  Its  right  to  possession  had  terminat- 
ed, and  that  as  between  the  two  the  right 
to  possession  was  In  the  plaintiff.  No  effort 
was  made  hy  this  Judgment  to  disturb  the 
receiver  In  his  possession,  nor  to  impose  up- 
on the  receiver  any  liability  or  responslbiutr 
of  any  kind.  It  is  only  so  far  as  the  rights 
of  the  receiver  are  Involved  that  concern  Is 
here  paid  to  the  Judgment  of  the  Otrcnit 
Oonrt 

The  other  propositlonfl  which  ai»peUant 
ar:gae8  are  not  matters  for  consideration  up- 
on tbla  appeal.  What  effect  the  Circuit 
Court  might  give  to  Its  Judgment,  how  fully 
It  couHt  execute  It,  are  not  matters  before 
us  on  tills  collateral  attack,  for  ttie  Judgment 
certainly  was  not  void  upon  its  face.  Wheel- 
wright V.  Oanal  Co.  (O.  0.)  ESO  Fed.  709. 

We  thus  come,  finally,  to  t3»  direct  con- 
^deration  of  the  order  of  the  state  court 
directing  its  receive  to  tarn  the  prbpoty 
In  question  over  to  t3ie  United  States  mar- 
shal. There  can  be  no  doubt  that  a  court 
bavlDg  property  In  custody  through  Its  re- 
cover may,  In  a  proper  case,  direct  that  ie> 
celver  to  tam  over  Ute  property  to  the  fed- 
eral court  Ui  aid  of  the  enforcement  of  its 
-writ  The  mattw  is  one  of  comity  (Wheel- 
wright v.  Oanal  Co.,  supra) ;  tmt  it  is  equally 
true  that  In  an  Impn^er  case  such  an  order 
the  state  court  is  error ;  and  erroneous 
■we  tldnk  the  curder  was  In  ttOa  Instance. 
The  Judgment  fOr  plainflfl  In  ttie  state  court 
which  formed  the  basis  and  reason  for  the 
appolntmODt  of  the  receiver  was  not  final, 
Imt  was  undetennined  upon  sKteal.  Appel- 
bint  from  that  Judgment  had  filed  its  supers 
sedeas  bond  staying  Its  execution,  and  had 
the  right  to  Insist  that  tiie  status  quo  should 
be  preserved  until  the  final  adjudication  of 
the  controvwsy  upon  Its  appeal. 

The  order  appealed  from  is  therefore  re- 
versed. 

We  concur:  McTABIiAND,  J.;  LOBZ- 
OAN,  J. 


147  Cat  m 

NICXX)LLB  V.  RIOB  et  al.  (L  A.  1,401.) 
(Bivreme  Court  of  Oallfomla.  Sept.  6,  1906.) 

COWOBATIOnS  —  DniOTOBS  — PonDS— MlSAF- 

PBOPKiATioR  —  CasDiTOBs*  Stm  —  PABms 

IN  InTEKEST. 

Where  plaintiff,  in  a  suit  a^Inst  the  direct- 
ors of  an  insolvent  savings  bank  to  recover  for 
aasets  raiaappropriated,  appeared  only  for  him- 
self and  sncb  other  creditors  "as  would  join 
with  him,"  and  It  did  not  ai^pear,  prior  to  the 
dismissal  of  such  suit  under  a  compromise,  that 
there  were  any  creditors  who  did  not  join  in  the 
action,  a  creditor  who  did  not  join,  and  was  not 
a  party  to  the  arraagement  iKtween  the  credit- 
on  for  the  bringing  and  maintaining  the  suit, 
and  did  not  contribute  thereby  was  not  entitled 
to  recover  any  portion  of  the  proceeds  of  the 
settlement. 

Department  1.  Appeal  from  Superior  Court, 
Ban  Dl^  County;  S.  B.  Torrance,  Judge. 
82  P.— 21 


Action  by  R.  Mlccolla  against  7.  A.  Rice 
and  another.  From  a  Judgment  granting  a 
nonsuit,  and  from  an  order  denying  a  motion 
for  a  new  trial,  plaintiff  appeala.  Affirmed. 

J.  B.  Mannlx,  Geo.  H.  P.  Shaw,  and  Edwin 
A.  Wells,  for  appelUmt  C  H.  BIppey  and 
Wlthlngton  &  Carter,  for  respondents. 

VAN  BYKS.  J.  This  la  an  appeal  from  a 
Judgment  granting  a  nonsuit  and  from  an  or- 
der denying  a  motion  for  a  new  trial. 

In  June,  1893,  the  Savings  Bank  of  San 
Diego  County  closed  Its  doors  and  suspended 
business.  Thereafter,  In  1895,  proceedings 
were  Instituted  by  the  Attorney  General  of 
the  state  of  California,  and  said  bank  was 
thereupon  declared  Insolvent  and  proceeded 
to  liquidate.  In  December,  1895,  certain 
depositors  of  said  bank  entered  Into  an  agree- 
ment, constituting  a  committee  from  their 
number,  consisting  of  A.  P.  Itfeeker,  T.  J. 
Hlggins,  Joseph  Winchester,  George  Fuller, 
and  Isaac  Smith,  for  the  purpose  of  insti- 
tuting pro<%ed]ngs  against  the  directors  of 
said  bank,  for  the  purpose  of  enforcing  any 
and  all  legal  liability  calculated  to  result  in 
the  betterment  of  the  claims  of  the  parties 
who  signed  said  agreement  Th^  also  by 
said  agreement  constituted  Jos^h  Winches- 
ter trustee,  and  assigned  tbeir  Teq>ectlve 
claims  to  him  for  the  purpose  of  enforcement 
Thereafter,  In  June,  1896,  said  Winchester, 
as  said  trustee  of  the  depositors  and  creditore 
of  said  bank  who  had  entered  into  said  agree- 
ment commenced  an  action  In  the  superior 
court  of  San  Diego  coun^  against  Bryant 
Howard,  Hiram  Mabury.  £.  W.  Morse,  O. 
8.  Witherby,  J.  H.  Barbour,  John  Glnty, 
Monroe  Johnson,  Medora  H.  Howard,  and  the 
said  savings  bank.  It  was  declared  in  the 
complaint  "that''the  plaintiff  brings  this  ac- 
tion In  behalf  of  himself  and  any  other 
creditors  or  depositors  of  said  institution 
who  may  Join  with  him."  Plaintiff  herein 
never  applied  to  be  made  a  party  to  the  ac- 
tioD,  and  no  order  was  ever  made  bringing 
him  or  any  other  person  In  as  parties  to  the 
action.  The  savings  bank  defaulted  In  said 
action,  and  defendant  Hiram  Mabury  filed  a 
demurrer  to  the  complaint  of  Winchester  on 
various  grounds,  and  thereafter,  in  June, 
1809,  the  superior  court  of  San  Diego  county 
eiistained  said  demurrer  and  entered  Judg- 
ment in  favor  of  Mabury.  Winchester 
thereupon  appealed  from  said  Judgment 
Pending  said  appeal  Winchester  died,  and 
thereupon  the  committee  of  depositors  men- 
tioned in  said  agreement  nominated  J.  A. 
Rice  as  successor  in  said  trust  of  Joseph 
Winchester,  deceased,  and  upon  an  applica- 
tion the  superior  court  of  San  Diego  county 
appointed  said  Rice  as  such  trustee  in  place 
of  said  Winchester,  and  be  was  thereafter, 
in  October,  1900,  substituted  as  plaintiff,  as 
successor  in  Interest  In  place  of  said  Win- 
chester in  said  action  against  Bryant  Howard 
and  others;  and  In  May,  1902,  the  Supreme 
Court,  by  order,  substituted  said  Bice  as  plain- 
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tiff  in  placA  ot  uld  Winchester,  and  the  ao 
tion  was  thereupon  continued  In  his  name, 
as  trustee  In  place  of  said  Winchester,  as 
plaintiff  In  said  action  against  Bryant 
Howard  and  others.  In  this  court,  npon 
the  hearing  of  said  cause,  the  Judgment  of 
the  lower  court  was  reversed,  with  directions 
to  overrule  the  demurrer  and  allow  the  de- 
fendant reasonable  time  to  answer.  Win- 
chester V.  Howard,  138  Cal.  432,  64  Pac.  692, 
69  Pac.  77,  88  Am.  St  Rep.  153.  Thereafter, 
and  for  the  purpose  of  ending  said  litigation. 
In  the  way  ot  compromise,  the  said  Mabtiry 
agreed  to  pay,  and  paid,  through  his  attorn^, 
the  sum  of  $40,000  to  D.  L.  WIthlngton,  as 
attorney  for  the  plaintiff  In  said  action,  and 
certain  other  persons  who  had  joined  with 
the  plaintiff,  under  the  provisions  of  said 
agreement  Thereafter,  npon  stipulation  of 
the  parties  to  the  action,  the  Judgment  of 
this  court  (136  Gal.  432,  448,  64  Pac.  692, 
69  Paa  77,  89  Am.  St  Rep.  153)  was  vacated, 
and  the  appeal  dismissed;  the  effect  thereof 
being  the  affirmance  of  the  Judgment  of  the 
superior  court  Subsequently  the  8Ui>erlor 
court  action  was  dismissed  as  to  the  defend- 
ants other  than  Habury.  Thereafter,  in  July, 
1902,  this  action  was  commenced  against  said 
Rice  (the  plaintiff  in  the  former  action), 
and  said  Savings  Bank  of  San  Diego  County. 

In  the  complaint  herein  it  is  alleged  that 
the  plaintiff  deposited  in  the  said  Savings 
Bank  of  San  Diego  County  $2,000,  none  of 
which  sum  has  been  paid,  and  that  the  same, 
with  Interest  thereon,  la  due.  It  Is  further 
alleged  in  the  complaint  herein,  among  other 
things,  that  said  Winchester  and  said  Rice, 
respectively,  assumed  and  claimed  to  repre- 
sent, and  did  represent,  all  the  creditors  of 
said  savings  bank;  and  In  fact  said  action 
was  brought  prosecuted,  maintained,  and 
compromised  for  and  on  behalf  of  all  the  credit- 
on  and  deposttors  of  said  bank  as  a  body, 
and  not  for  the  exclusive  benefit  of  any  par- 
ticular creditor  or  depositor,  and  said  Hiram 
Mabury  paid  said  sum  of  $40,000  In  com- 
promise of  said  cause  of  action  of  all  of  said 
creditors  and  depositors  and  for  their  use  and 
benefit  to  said  Rice  as  the  representative 
of  all  said  creditors  and  depositors.  The 
savings  bank,  one  of  the  defendants,  default- 
ed in  this  action,  the  same  as  in  the  former. 
In  the  answer  of  defendant  Rice  It  is  denied 
that  in  the  action  entitled  "Joseph  Winches- 
ter, Trustee,  v.  Bryant  Howard  et  al.,*'  and 
referred  to  in  plaintiff's  complaint  and 
throughont  the  prosecution,  maintenance,  and 
compromise  thereof,  or  at  all,  the  said  Jo- 
seph Winchester  and  J.  A.  Bice,  respectively, 
or  at  all,  professed  or  claimed  that  said  ac- 
tion was  brought  for  the  use  and  benefit  of 
all  the  creditors  and  depositors  of  said  bank; 
denies  the  fact  to  be  that  said  action  was 
brought  or  prosecuted,  or  maintained,  or 
compromised  for  and  on  behalf  of  all  the 
creditors  and  depositors  of  said  bank  as  a 
body;  denies  that  said  Hiram  Mabury  paid 
the  warn  ot  $40,00^  w  uaj  mam,  in  oompro- 


mise  of  said  «r  any  cause  of  action  of  all 
the  creditors  and  depositors  of  said  bank, 
and  for  their  use  and  benefit;  and  donlea 
that  the  said  sum  ot  $40,000,  or  any  sum, 
was  paid  to  said  J.  A.  Rice  as  a  representa- 
tive of  al)  the  creditors  and  depositors  of  said 
hank.  It  Is  further  denied  that  in  the  com- 
promise of  the  cause  of  action  set  forth  in 
the  complaint,  said  Hiram  Mabury  agreed 
to  and  did  pay  the  sum  of  $40,000,  or  an; 
sum.  In  order  to  carry  Into  effect  the  agree* 
ment  referred  to  In  said  complaint  or  any 
agreement  to  pay  this  plaintiff.  On  the  con- 
trary, it  is  averred  that  said  sum  of  $40,000 
was  paid  by  said  Hiram  Mabury  to  D.  L. 
WIthlngton  as  the  attorney  of  the  plaintiff  in 
said  action  and  the  persons  who  had  Joined 
with  the  plaintiff  therein,  and  that  the  only 
part  thereof  which  this  defendant  has  received 
is  the  sum  of  $28,000,  which  sum  was  paid  to 
him  as  the  trustee  of  those  persons  only  who, 
under  and  by  the  instrument  set  forth  in 
the  complaint  had  assigned  their  claims 
against  the  said  Savings  Bank  of  San  Dl^ 
Coun^  to  said  Joseph  Winchester,  and  that 
said  sum  was  so  received  by  this  defendant 
for  the  sole  purpose  of  dlstrlbnting  the  same 
to  such  persons  or  their  asalgna  under  the 
provision  ot  said  instrument 

The  only  evldrace  Introduced  on  the  trial  ot  ^ 
the  cause  was  that  offered  on  the  part  of  the 
plaintiff,  consisting  in  the  deposition  ot  8. 
F.  Lelb,  who  acted  as  the  attorney  of  Hiram 
Mabury.  Leib  testifies  that  he  is  familiar 
with  the  action  brought  in  Winchester  t. 
Howard,  and  also  with  the  previous  case  ot 
Winchester  v.  Mabury,  reported  in  122  CaL 
622,  5S  Pac.  893.  He  says:  After  the  de- 
cision of  this  court  reversing  the  judgment 
had  In  the  court  below  In  favor  of  Mabury, 
**I  started  to  prepare  and  was  preparing  a 
petition  for  rehearing  of  the  case,  when  the 
adjustment  of  the  litigation  and  compromise 
of  it  was  brought  up,  and  negotiations  were 
conducted  exclusively  on  my  side  by  myself 
and  on  the  other  side  by  Mr.  WIthlngton, 
and  resulted  finally  in  a  compromise,  by 
which  a  stipulation  was  signed,  the  precise 
terms  ot  which  I  do  not  recall,  but  which  will 
speak  for  Itself ;  but  the  effect  of  It  was  that 
the  order  of  the  Supreme  Court  reversing  the 
Judgment  below  should  be  set  aside,  and 
such  order,  upon  such  stipulation,  was  In 
fact  by  the  Supreme  Court  set  aside,  and  a 
remittitur  was  issued  affirming  the  Judgment 
below  in  favor  of  Mr.  Mabury,  which  Judg- 
ment Is  now  final  and  In  full  force  In  his  fa- 
vor." He  was  asked :  "Who  effected  this 
settiement  and  compromise?"  and  answered: 
"It  was  effected  between  Mr.  WIthlngton  and 
myself,  the  two  of  us.  There  was  conaider- 
able  u^otiation  befn-e  It  was  effected."  He 
waa  asked:  "What  was  the  consideration 
for  such  paym^t?"  and  answered:  "The 
settlement  of  the  litigation.  Q.  For  whose 
use  and  benefit  was  such  payment  made) 
A.  For  whomever  Mr.  WIthlngton  might  le- 
gallr  r^resent  In  that  actioiL  Q.  Did  jon 
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know  for  wliose  nse  or  benefit  this  payment 
was  made?  A.  No  further  than  what  the 
cwnplaint  disclosed.  Q.  Are  you  able  to 
state  for  whose  use  and  benefit  tbia  paymmt 
was  made?  A.  No  further  than  I  have  an* 
awered.  When  Z  say  the  complaint,  I  mean 
the  complaint  In  that  action  of  'Winchester, 
Tmstee  (Rlce^  Trustee,  Substituted),  t,  How- 
ard, Mabury  et  al.' — not  In  the  complaint  In 
the  action  in  which  I  am  glTing  this  d^tosi- 
tlon."  Further  answerlns,  he  says:  "In  San 
Francisco,  the  day  of  the  final  culmination 
of  the  settlement,  the  day  the  order  was 
made,  and  during  the  negotiations  tor  settle- 
ment, the  question  occurred  to  me  as  to 
whether  the  parties  who  bad  specifically 
been  named  In  the  complaint,  and  who  had 
not  specifically  applied  to  be  Joined  as  plaln- 
tiffs,  might  bring  a  subsequent  action,  and 
that  matter  was  mentioned  between  Mr. 
Witblngton  and  myself,  and  it  was,  I  think, 
agreed  between  us  (at  least  I  so  understood 
It)  that,  not  only  would  they  be  barred  by 
the  statute  of  limitations,  should  they  do  so, 
hot  that,  under  the  decision  of  the  court  in 
ttie  case  as  to  all  parties  being  represented 
by  Uie  plaintiffs  in  the  case,  whatever  Judg- 
ment was  entered  In  that  case  would  neces- 
sarily be  a  bar  as  to  all  such  parties;  but  I 
do  not  mean  by  this  to  say  that  It  was  under- 
stood or  agreed  that  these  other  parties,  who 
had  not  applied  to  be  made  parties  and  had 
not  contributed  to  the  prosecution  of  the  ac- 
tion, would  be  entitled  to  share  In  the  pro- 
ceeds of  this  setUement  I  think  Mr.  With- 
ingtoo's  idea  was  that  they  would  not;  but 
that  was  a  question  which  it  was  not  neces- 
sary for  me  to  determine  in  making  the  set* 
tlement,  so  I  did  not  pretend  to  do  so,  nor 
do  I  venture  an  opinion  upon  that  matter 
now.  That  Is  a  matter  for  them  to  deter- 
mine  In  this  litigation.  Q.  Did  you  know 
what  disposition  was  to  be  made  of  this 
$40,000?  A.  I  did  not  I  did  not  care  any- 
thing about  that  proposition,  because  Mr. 
Wlthington  had  full  power  to  settle  that  suit, 
and  it  did  not  become  me  to  ask  him  what 
he  was  going  to  do  with  the  money." 

The  controlling  Issue  In  the  action  is 
whether  Wlncb^ter,  and  subsequently  Rice, 
respectively,  assumed  to  and  did  r^resent  all 
the  creditors  and  depositors  of  said  Savings 
Bank  of  San  County  in  said  action,  so 

brou^t;  prosecuted,  and  compromised  as  al* 
leged  in  plaintiff's  complaint  herein,  or  wheth- 
er said  action  was  brought,  prosecuted,  and 
finally  comivomteed  for  and  on  behalf  of  the 
creditors  and  d^ositors  cmly  who  bad  joined 
In  the  said  agreement.  The  answer,  as  al- 
ready shown,  spedflcally  denies  the  allega- 
tion of  the  complaint  that  said  action  was 
brought  tor  the  use  and  braeflt  of  all  the 
creditors  and  depositors  of  said  bank,  or  that 
the  same  was  finally  compromt<ied  for 
and  on  behalf  of  all  the  creditors,  or  that  the 
said  sum  of  money  rectived  from  said  Ma- 
bury was  received  In  said  comprooiise  for 


and  on  behalf  of  all  the  creditors,  or  that  said 
Rice  entered  Into  said  stipulation  of  June 
4tti,  attached  to  plaintiff's  complaint  herein, 
in  order  to  carry  into  effect  such  agreement. 
On  the  contrary,  the  answer,  as  already 
shown,  avers  that  said  action  was  brought, 
prosecuted,  and  compromised  for  and  on  be- 
half of  the  p^stms  who  had  Johied  with  the 
plaintiff  therein  under  the  said  agreement, 
and  who  had  assigned  their  claims  against 
said  bank  to  the  said  trustee  constituted  in 
said  agreement  The  agreement  In  question 
Is  appended  to  the  complaint  therein  and 
made  a  part  tiiereof.  By  the  terms  of  said 
agreement,  as  already  shown^  a  committee 
composed  of  some  of  the  subscribers  was  con- 
stituted to  manage  the  contemplated  prosecu- 
tion of  said  suit  on  behalf  of  the  subscribers 
to  said  agreement,  and  Winchester  was  ap- 
pointed trustee  In  their  behalf  to  conduct  said 
Utlgatlou,  and  he  was  authorized  to  employ  the 
law  firms  of  RIppey  &  Nutt  and  Wlthington  & 
Carter  as  counsel  for  the  purpose  o£  such  suits 
and  actions,  and  no  compromise  was  to  be 
made  or  any  suit  commenced,  "founded  upon 
the  claims  herein  assigned,  except  with  the 
consent  of  the  assignors,  whose  claims  aggre- 
gate the  major  part  or  amoimt  of  such 
claims."  A  bond  was  also  required  from  the 
trustee,  Winchester,  In  the  sum  of  $10,000, 
with  sureties,  approved  by  the  depositors' 
committee,  and  the  subscribers  agreed  to  pay 
the  trustee  according  to  a  scale  of  assess- 
ments mentioned  In  the  agreement,  to  be 
a^^lled  under  the  direction  of  the  conmiittee 
for  payment  of  costs  and  expenses  in  the 
litigation.  The  plaintiff  was  not  a  par^ 
to  the  agreement,  and  neither  Winchester 
nor  Rice  acted  as  trustee  on  his  behalf,  and 
he  did  not  Join  in  the  employment  of  counsel 
or  contribute  to  the  expenses  of  the  litigation. 
It  will  also  be  seen  that  the  only  evidence 
in  support  of  the  Issue  on  the  part  of  the 
plaintiff  consisted  of  the  d^>08ltion  of  Mr. 
Lelb,  the  substance  of  which  has  already 
been  glvm.  It  appears  from  this  that 
so  far  from  supporting  the  all^ation  of 
the  comidalnt  on  this  material  Issue,  It 
tends  to  support  the  contention  in  de- 
fendants* answer,  to  wit,  that  the  action 
was  ccnnpromlsed  and  settied  with  Mabury, 
and  the  sum  by  him  paid  over  to  the  attorney 
of  defendant  Rice,  for  and  <m  behalf  of  the 
parties  who  entered  Into  the  agreement  con- 
stituting said  Winchester,  and  subsequentiy 
said  Rice,  their  trustee  and  r^resentative 
for  that  purpose. 

As  shown  In  the  foregoing  opinion,  there 
was  no  evidence  warranting  a  conclusion  that 
the  $40,000  was  paid  upon  any  such  agree- 
ment as  would  make  Rice  a  trustee  for  credit- 
ors not  parties  to  the  trust  agreement.  It 
may  be  conceded  that  where,  under  section  8, 
art  12,  of  the  Constitution,  a  creditor  brings 
an  action,  on  behalf  of  himself  and  all  other 
creditors,  against  the  directors  of  the  cor- 
poraUtm,   to   recover  tor   aach  creditors 
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moneys  mlBapproprlated  by  snch  directors, 
such  plalntUE  creditor  cannot,  after  put- 
ting himself  in  that  position,  effect  a 
compromise  of  the  suit  and  appropriate 
the  money  obtained  by  the  compromise  to  his 
own  use,  or  to  the  use  of  a  part  of  the  credit- 
ors, to  the  exclusion  of  others.  A  creditor, 
suing  as  plaintiff  In  such  suit,  occupies  the 
position  of  a  trustee  for  the  benefit  of  all  of 
the  creditors,  and  he  cannot  maintain  the  ac- 
tion at  all,  unless  he  consents  to  be  such  trus- 
tee. Once  he  assumes  that  position,  he  is 
subject  to  the  rules  applicable  to  all  trus- 
tees, and  everything  which  he  may  obtain  by 
means  of  the  suit,  whether  by  way  of  com- 
promise or  by  a  Judgment  regularly  rendered, 
will  be,  in  equity,  the  Joint  property  of  all 
the  creditors,  and,  after  deducting  the  Just 
BUm  due  the  plaintiff  for  his  services  and  ex- 
penses, must  be  divided  pro  rata  among  them 
all.  But  according  to  the  evidence  In  this 
case  the  plaintiff  In  the  suit  against  the  direct- 
ors never  consented  to  stand  as  plaintiff 
for  the  benefit  of  all  the  creditors,  and  hence 
never  became  a  trustee  for  all.  In  his  com- 
plaint be  expressly  limited  his  trusteeship, 
and  appeared  only  for  himself  and  such  other 
creditors  as  would  Join  with  him.  The  ob- 
jection was  made  tliat  this  constituted  a  de- 
fect of  parties.  This  court.  In  Its  decision 
(1S6  Gal.  447,  64  Pac.  692,  69  Pac.  77,  89  Am. 
St  Rep.  163),  held  that  the  complaint  was 
not  demurrable  on  that  ground,  as  it  did  not 
on  its  face  show  that  there  were  other  cred- 
itors, but  stated  that,  if  It  was  made  to  ap- 
pear that  there  were  other  creditors,  the 
court  should  order  them  brought  in  as  parties. 
There  were  in  fact  other  creditors  who  did 
not  Join  In  that  action,  and  who  should  have 
been  brought  in  if  the  action  were  to  be  fur- 
ther prosecuted;  but  this  fact  never  was 
made  known  to  the  court,  and  before  any 
further  st^  were  taken  in  the  case  after 
the  decision  of  this  court  the  plaintiff  therein, 
while  still  limiting  the  beneficiaries  of  his 
suit  to  those  eredltora  who  should  Join  with 
him,  made  the  compromise  in  question,  re- 
ceiving therefor  the  $40,000,  of  which  the 
present  plaintiff  claims  a  share.  The  plain- 
tiff in  the  case  at  bar  never  Joined  In  the 
former  action,  nor  in  any  manner  aided  or 
assisted  therein.  Under  these  circumstances 
Bice,  the  plaintiff  in  the  former  action,  never 
became  a  trustee  for  this  plaintiff,  nor  for 
any  others  who  did  not  act  in  concert  to 
bring  the  former  action;  and  consequently 
those  parties  not  Joining  or  assisting  are 
not  entitled  to  share  in  the  money  received 
In  the  compromise.  See  Hlrshfeld  v.  Fitz- 
gerald, 157  N.  T.  166-180,  Bl  N.  B.  997, 
46  L.  R.  A.  839. 

The  plaintiff  clearly  failed,  on  his  own 
evidence,  to  make  out  a  case,  and  the  non- 
suit was  properly  granted.  The  Judgment 
and  order  denying  a  new  trial  are  aflOrmed. 

We  concur:  SHAW»  J.;  AKGBLLOm,  J. 
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BROWNLEE  et  al.  t.  REINER  et  aL 
(Bac.  1,127.) 
(Sopr^e  Oonrt  of  California.  Sept.  S,  190S.) 

1.  APPEJlI/ — TIMK. 

An  attempted  appeal  from  a  Judgment,  not 
taken  within  six  months  aftn  the  entry  thereof, 
was  too  late. 

[Ed.  Note.— For  casps  in  point,  see  voL  % 
Cent  EMg.  Appeal  and  Error,  }  1897.] 

2.  WmraasES — Cross-Examikation. 

Where  a  witness  in  hla  testimony  in  chief 
had  made  certain  statements  showing  that  be 
dealt  with  R.,  as  plaintififa  agoit,  guestions 
asked  on  croas-examination  relating  to  what  he 
said  on  that  subject  were  properly  allowed. 

8.  EMdENCI — MATlXtAIITT. 

Where  a  contract  relating  to  tiie  sale  of  a 
mine  contained  a  recital  that  plaintiffs  were 
unable  to  sell  the  mine,  a  question,  asked  of  one 
of  the  plaintiffs  as  a  witness,  as  to  why  they 
could  not  sell  the  property,  was  objectionable  as 
immaterial. 

4.  New  Triai^—Rkceptioit  or  Evidkitce. 

Where  plaintiffs  testified  as  to  the  reason 
why  R.'s  act  in  taking  a  deed  to  a  certain  mine 
in  bis  own  name  had  been  ratified,  error  in 
sustaining  an  objectioii  to  a  qneatfon  w  to 
whether  there  was  any  other  reason  for  mudx 
ratification  was  too  unimportant  to  warrant  a 
new  trial. 

6.  EVTDBNCE — SECOITOABT  EVXDENO. 

Where  tiie  addressees  of  a  telegram  sent 
them  by  plaintiffs  were  in  court,  and  no  dnnand 
was  made  for  the  prodnction  thereof,  the  oSer 
of  a  copy  of  the  telegram  was  objectionable  aa 

secondary  evidence. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20^ 
Cent.  Dig.  Evidence,  i  658.] 

6.  Appeai. — Review. 

Whether  the  Judgment  Is  the  proper  logical 
conclnaion  from  the  findings  cannot  be  con- 
sidered on  ai^eal  from  an  order  denying  a  new 

trial. 

[Ed.  Note. — ^For  cases  In  point,  seo  voL  8, 
Cent  Dig.  Appeal  and  Ernn:,  i  3480.] 

Department  2.  Appeal  from  Superlw 
Court,  Slskiyon  County;  J.  B.  Beard,  Judge. 

Action  by  A.  G.  Brownlee  and  another 
against  George  J.  Reiner  and  another.  From 
a  Judgment  in  favrar  of  defendants,  and  from 
an  order  denying  plaintiffs'  motion  for  a 
new  trial,  they  appeal.  Affirmed. 

Rehearing  denied  October  5,  1905. 

J<^n  H.  Magoffey  (J.  O.  McKinstry,  of 
counsel),  for  appellants.  R  S.  Taylor  and 
Glllls  &  Tapscott,  for  reepondenta. 

McFARLAND,  J.  Plaintiffs  appeal  from 
an  order  denying  their  motion  for  a  new 
trlaL  The  transcript  also  shows  an  attempt- 
ed appeal  from  the  Judgment;  but  said  at- 
tempted appeal  cannot  be  considered,  because 
It  was  not  taken  within  six  montliB  after  tbo 
entry  of  the  Judgmwit 

The  main  purpose  of  the  action  was  to  ob- 
tain a  Judgment  decreeing  that  the  defendant 
George  J.  Reiner  convey  to  plaintiffs  cer- 
tain mining  property  known  as  the  "Schroe- 
der  Consolidated  Quartz  Mine."  The  Sla- 
klyon  County  Bank  la  made  a  defendant  tot 
thB  purpose  of  restraining  it  ftom  deUverlng 


Digitized  by  Google 


CaU  BBOWNLEE  t,  REINER.  825 


to  the  said  defendant  Reiner  a  certain  deed 
of  said  mine  beld  In  escrow  by  the  bank; 
but  this  feature  of  the  case  Is  merely  In- 
cidental to  the  main  purpose.  The  court  de- 
cided that  plalntUfB  were  not  entitled  to  a 
deed  of  conveyance  of  said  mine  from  defend- 
ant Reiner ;  and,  If  that  decision  stands,  there 
Is  no  reason  for  dlaturblng  any  other  part  of 
the  Judgment  The  most  Important  parts 
of  the  argument  of  counsel  for  appellants 
go  to  points  which  cannot  be  considered  on 
an  appeal  from  an  order  denying  a  motion 
for  a  new  trial — as,  for  instance,  that  "the 
findings  of  the  court  do  not  support  the  judg- 
ment," and  that  "plalntlCFs  are  entitled  to  a 
decree  for  the  whole  of  the  ScUroeder  mine." 
The  only  points  available  to  appellants  on 
the  record  here  presented  are  that  the  evi- 
dence is  not  BufBclent  to  Justify  the  findings, 
and  that  there  occurred  at  the  trial,  In  ruling 
on  the  admissibility  of  evidence,  errors  of  law 
of  sufficient  importance  to  warrant  a  reversal 
of  the  order  denying  a  new  trial.  And  as 
to  the  first  point  it  is  enough  to  say  that  there 
was  sufficient  evidence  to  support  the  findings. 

In  order  to  intelligently  present  and  con- 
sider the  question  whether  the  court  com- 
mitted any  error  In  ruling  on  the  admissi- 
bility of  evidence,  and  whether,  If  there  was 
any  such  error,  it  was  material  and  preju- 
dicial, it  la  necessary,  perhaps,  to  refer  briefly 
to  some  of  the  numerous  documents  and 
transactlona  out  of  which  this  litigation 
arose.  The  Schroeder  mine,  the  property 
here  Involved,  belonged  on  April  20,  1899,  to 
Henry  Schroeder,  and  on  that  day  he  ex- 
ecuted a  written  instrument  by  which  he 
gave  to  plalntlifs  here  a  60-day  option  to 
buy  said  mine  for  $40,000.  Afterwards,  on 
May  19,  1899,  the  plaintiffs,  having  no  in- 
terest In  the  mine  other  than  said  option, 
entered  into  a  written  contract  with  the  de- 
fendant Reiner,  by  which  plaintiffs  agreed 
to  sell  said  mine  to  Reiner,  and  the  latter 
agreed  to  buy  the  same,  for  the  sum  of 
f 100,000— ^,000  In  35  days,  and  the  balance 
In  certain  deferred  payments;  a  conveyance 
to  be  made  by  the  plaintiffs  to  Reiner  when 
be  shall  have  paid  all  the  purchase  money, 
and  Reiner  to  forfeit  all  rights  If  be  should 
fail  to  make  all  of  the  payments.  This  con- 
tract was  free  from  ambiguity.  It  was  a 
usual  contract  for  the  sale  and  purchase 
of  property,  and  by  it  Reiner  promised  to 
buy  flie  mine  for  a  certain  sum  due  in 
certain  payments,  and  plaintiffs  promised 
to  execnte  to  him  a  deed  <tf  the  mine  up- 
on his  compliance  with  the  terms.  There 
was  nothing  In  the  contract  about  agency. 
The  relation  of  the  parties  to  it  was  simply 
that  of  vendor  and  vendee.  But  <m  the  next 
day.  May  20,  1889,  the  said  parties  entered 
Into  another  written  contract,  which  referred 
to  the  contract  of  May  18Ui,  and  changed 
some  of  its  proTlslons,  and,  perhaps,  entirely 
rescinds  it,  although  -wbethor  It  does  so  Is 
not  clear.  This  second  contract  of  May  20th 
is  the  one  upon  which  the  plaintiffs  found 


their  present  cause  of  action.  This  contract 
Is  to  a  considerable  extent  ambiguous,  vague, 
and  contradictory  in  Its  tmns,  although,  per- 
haps, not  entirely  void  for  uncertainty.  If  Ita 
main  purpose  had  t>een  to  create  puzzling  ques- 
tions for  lawyers  and  courts,  it  would  have 
been  a  marked  success.  It  first  refers  to  and 
states  at  length  the  provisions  of  the  previous 
contract  of  May  19th  in  which  the  relation  of 
the  parties  was  solely  that  of  vendor  and 
vendee,  and  does  not,  at  that  point,  make 
any  change  in  the  said  previous  contract 
But  it  then  abruptly  refers  to  the  option 
which  plaintiffs  had  to  purchase  the  mine 
from  Schroeder  for  $40,000.  It  then  proceeds 
as  follows:  "And  whereas,  the  party  of  the 
first  part  herein  [plaintiffs]  is  unable  to  sell 
said  property ;  and  whereas,  the  party  of  the 
second  part  herein  [Reiner]  may  be  able  to 
sell  the  same,  and  has  agreed  to  endeavor 
to  find  a  purchaser  for  the  same,  and  is  now 
engaged  In  the  effort  to  find  a  purchaser 
therefor:  Now,  notwithstanding  the  execu- 
tion of  the  agreement  heretofore  entered  In- 
to between  the  parties  hereto,  It  is  by  the 
parties  hereto  mutually  agreed,  •  •  • 
as  follows,  to  wit:  The  said  party  of  the 
second  part  hereby  agre^  to  endeavor  to 
find  a  purchaser  for  the  property  hereinbe- 
fore described,  for  such  sum  as  he  may  see 
fit  to  take  for  such  property,  over  and  above 
the  sum  of  $40,000."  If  this  had  ended  the 
contract  it  might  be  construed,  perhaps,  as 
entirely  abrogating  the  first  contract  and 
putting  In  its  place  a  mere  power  to  Reiner 
to  sell  for  plaintiffs  for  any  price  Reiner 
"may  see  fit  to  take"  over  $^,000— which 
practically  means  not  less  than  $40,000,  for 
a  sale  for  a  merely  nominal  sum  more  than 
$40,000  would  satisfy  the  terms  of  the  con- 
tract But  the  contract  proceeds  as  follows: 
"And  the  party  of  the  first  part  agrees  with 
the  party  of  the  second  part  that  If  be  shall, 
on  or  before  the  25th  day  of  June,  A.  D.  1899, 
pay  to  the  said  party  of  the  first  part  the 
sum  of  $40,000,  the  party  of  the  first  part 
will  forthwith  deliver  to  the  party  of  the 
second  part  a  good  and  sufilclent  conveyance 
of  the  hereinbefore  described  property,  free 
of  all  incumbrances  of  any  kind  or  charac- 
ter whatever,  and  the  provisions  of  the  agree- 
ment heretofore  made  by  and  between  the 
parties  hereto  as  to  the  payment  of  any 
other  sum  or  sums  of  money,  or  the  forfeit- 
ure of  any  rights  of  the  party  of  the  second 
part  under  this  agreement  are  hereby  do* 
Glared  and  axreed  to  be  null  and  void."  The 
language  Just  quoted  refers  to  the  former 
contract,  which  was  a  pure  agreement  be- 
tween the  parties  of  sale  and  purchase, 
and  seems  to  continue  that  contract  with 
amounts,  forfeiture,  ete.,  changed.  Moreover 
the  language  of  the  second  contract.  Just 
quoted,  itself,  clearly  gives  to  Rehaer  the 
right  to  himself  become  the  purchaser  for 
$40,000.  and  to  receive  a  deed  upon  making 
payment.  However.  In  subsequoit  parts  of 
the  contract  it  la  inrovided  that,  If  there 
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be  any  surplus  of  the  purchase  price  over 
$40,000,  such  surplus  shall  be  equally  di- 
vided between  the  parties.  It  Is  also  pro- 
vided that  Reiner  may.  If  be  choose  to  do 
so,  form  a  stock  company  to  take  the  title 
to  said  mine,  and  that  he  shall  have  the  right 
to  accept  In  payment  of  the  property  "$40,000, 
or  any  sum  In  excess  thereof  that  he  may 
deem  proper,  and  any  amount  of  stock  In 
such  company  as  the  balance  of  the  selling 
price  of  said  property,  and  that  the  stock 
so  remaining  may  be  treated  as  a  snrplus 
as  aforesaid,  and  may  be  divided  between 
the  parties  hereto,  In  the  same  manner  aa 
if  It  were  m(»ey  as  aforesaid." 

The  foregoing  are  the  main  and  material 
features  of  this  confused  and  obscure  con* 
tract  upon  which  plaintUTs  rely  for  the  Judg- 
ment which  they  pray  for  in  this  action. 
After  this  contract  was  made  the  parties 
Immediately  proceeded  to  do  things  which 
gave  rise  to  more  complications.  The  plaln- 
tlflh  gave  Reiner  a  letter  of  Introduction 
to  Scfaroeder.  In  this  letter  they  say  that 
Reiner  is  the  man  to  whom  they  have  "turned 
over  onr  bond  on  the  Schroeder  Consolidated 
Mine" ;  but  it  may  be  said  that  there  ore 
other  expressions  in  the  letter  tending  to 
show  that  they  bad  not  rellnqnlshed  to 
Reiner  all  their  Interest  In  the  option.  But 
Reiner  llien  made  an  arrangement  with 
Schroeder  by  which  the  latter  made  a  deed 
of  the  mine  directly  to  Reiner,  and  deposited 
ft  in  the  Siskiyou  County  Bank,  defendant 
fa»eln,  to  be  held  by  the  bank  in  escrow, 
to  be  delivered  to  Reiner  npon  fala  payment 
of  $40,000.  At  that  time  Reiner  had  also 
made  a  written  contract  in  his  own  name 
with  two  men  residing  at  Montreal,  C&nada, 
named  Chlsbolm  and  Bell,  by  which  Reiner 
agreed  to  sell  the  mine  to  them  for  $100,000, 
to  be  paid  In  certain  Installments,  and  Clils- 
holm  and  Bell  agreed  to  pay  that  sum,  and 
to  forfeit  whatever  they  should  hara  paid  if 
they  failed  to  make  all  the  payments  at  the 
times  stipulated.  This  contract  was  also  de- 
posited In  aald  bank,  and  it  was  agreed 
between  Schroeder  and  Reiner  that  whatever 
payments  Ghlsholm  and  Bell  should  make 
on  their  contract  with  Reiner  should  go  to 
Schroeder  on  his  contract  with  Reiner  until 
$40,000  should  have  been  paid,  when  the 
bank  was  to  deliver  Schrocder's  deed  to 
Reiner.  Chlsbolm  and  Bell  made  two  pay- 
ments of  $15,000  each  and  the  $80,000  thus 
raid  was  received  by  Schroeder.  Afterwards 
Reiner  advanced  to  Schroeder  the  remaining 
$10,000,  and  under  the  terms  of  the  contract 
Reiner  was  then  entitled  to  receive  the  said 
deed  from  Schroeder.  It  Is  possible  that 
thlM  $10,000  advanced  by  Reiner  was  after- 
wards paid  him  by  Chlsholm  and  BcU;  but 
the  court  fotmd  that  there  was  no  evidence 
to  show  that  fact.  At  all  events,  Chlsholm 
and  Bell  never  paid,  at  most,  any  more 
than  the  $40,000,  and,  as  the  time  for  pay- 
luK  the  balance  of  the  $100,000  has  expired, 
they  have  forfeited  all  their  rights  under 


tbelr  contract  Perhaps  the  above  statement 
of  the  confusion  which  has  followed  tbe 
contracts  and  acts  of  the  various  parties 
might  have  been  omitted.  We  have  made  it> 
however,  not  only  as  an  Intereetii%  showing 
of  tbe  manner  by  whicb  parties  may  need- 
lessly complicate  their  aff&irs,  but  as  nec- 
essary, perliaps,  in  passing  npon  the  alleged 
errors  of  the  court  in  ruling  npon  the  ad- 
missibility of  evidence.  Aa  to  the  equities 
of  tbe  parties,  it  is  bard  to  t^l  where  tb^ 
He  Tbe  plaintiffs  liave  received  $2,200  as 
one-half  of  tbe  value  of  certain  bullion  token 
out  of  the  mine  by  Gliisholm  and  Bell,  and, 
according  to  tbe  decree  of  tbe  court  they 
may  be  entitled  to  receive  some  more  money 
trom  Reiner.  Tb^  never  paid  out  any  money 
whatever  for  tbe  mine,  and  it  is  clear  that 
tbe  efforts  of  Reiner  procured  tbe  $40,000 
which  was  paid  to  Schroeder.  It  does  not 
appear  whether  or  not  the  mine  la  of 
any  value.  The  only  persons  who  appear 
to  have  lost  anything  are  Chlsholm  and  Bell. 

There  are  a  large  number  of  exceptions 
to  rulings  made  on  objections  to  offered 
evidence.  Many  of  them  are  about  trivial 
matters.  We  will  specially  notice  some  of 
them. 

Several  exceptions  are  to  rulings  allowing 
questions  asked  Schroeder  on  cross-examina- 
tion, which  are  asserted  to  be  not  proper  as 
cross-examination.  But  these  rulings  were 
correct  The  witness  had  made  certain  state- 
ments In  his  testimony  in  chief  tending  to 
show  that  he  dealt  with  Reiner  as  agent  of 
plaintUto,  and  the  questions  on  cross-ex- 
amination clearly  related  to  what  he  had  said 
on  tliat  subject 

The  contract  of  May  20tb  ctrntains  a  re- 
cital that  plaintiffs  were  unable  to  sell  tbe 
Schroeder  mine,  and  an  objection  to  the  ques- 
tion asked  of  one  of  the  plalntiflCa,  when  a 
witness,  why  tb^  could  not  sell  the  property, 
was  sustained;  and  this  ruling  conatitutea 
one  of  tbe  grounds  of  exception.  This  rul- 
ing was  also  correct,  for  It  vras  immaterial 
why  the  plaintiffs  could  not  make  tbe  sale. 

Plaintiffs  having  ratified  the  act  of  Reiner 
in  taking  tbe  deed  firom  Schroeder  in  bis 
own  name,  one  of  the  plaintiffs  when  on  the 
witness  stand  gave  quite  a  long  explanation 
of  the  reason  why  this  was  done,  and  was 
then  asked  If  there  was  any  other  reason, 
to  which  question  an  objection  was  sustained, 
and  this  ruling  constitutes  another  exception. 
Whether  or  not  tbe  ruling  was  In  a  strict 
sense  erroneous,  the  matter  under  the  cir- 
cumstances was  too  unimportant  to  warrant 
a  new  trial. 

Plaintiffs  offered  In  evidence  a  copy  of  a 
telegram  from  plaintiffs  to  Reln»  and  his 
alleged  partner,  II.  M.  Ilerrin,  and  an  ob- 
jection that  it  was  secondni^  evidence,  Im- 
material, etc.,  was  sustained  and  an  exception 
taken.  The  ruling  was  correct  Reiner  and 
Herrin  were  In  court  and  no  demand  was 
made  for  the  production  of  the  telegram. 
The  authorities  dted  by  appellant  are  not 
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In  point  Moreover,  tbe  telegram  Is  In  tbe 
record,  and  we  cannot  Bee  Ita  materiality. 
Certainly  tbe  mllng  ezclnding  It,  eren  if 
erroneous,  was  not  of  Importance  enough 
to  warrant  a  new  trial. 

A  large  nmnber  of  exceptions  are  founded 
npon  mllngs  of  the  &>iut  sustalnlne  objec- 
tlona  to  varlons  items  of  evideoce  offered 
by  plaintiffs,  not  as  directly  pertinent  to  any 
lesae  in  the  case*  but  tot  the  purpose,  as 
plalntlfh'  counsel  stated,  of  showing  that 
the  parUes  by  certain  of  their  acts  had 
construed  certain  things  that  were  in  the 
contract  of  May  20th.  and,  indeed,  other 
ttdngs  Uiat  were  not  In  it  We  do  not  think 
it  necessary  to  state  here  this  mass  of  of- 
fered testimony.  It  is  sufilcient  to  say  that 
It  was  irrelerant  to  any  Issue  in  the  case, 
and  conid  not  properly  have  worked  Its  way 
into  the  evidence  under  the  garb  of  the 
general  purpose  indicated. 

We  do  not  deem  it  necessary  to  notice 
specially  tlie  other  exceptions.  There  were 
either  no  errors  in  the  rulii^,  or  the  mat- 
ters involved  were  too  unimportant  to  have 
been  prejudicial  to  the  appellants.  There 
was  also  an  objection  that  the  court  did 
not  And  upon  all  tiie  Issues;  but,  assuming 
for  the  purposes  of  this  case  that  this  point 
can  be  raised  on  this  appeal,  we  think  that 
the  court  found  all  the  facts  Involved  In 
Uie  Issues.  Of  course,  as  before  stated,  we 
cannot  consider  whether  the  Judgment  Is  tbe 
proper  logical  conclusion  from  the  findings. 

The  appeal  from  the  Judgment  Is  dis- 
missed, and  tbe  order  appealed  from  Is  af- 
firmed. 

We  concur:   LOBIGAN,  J.,  HBNSHAW.  J. 
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BELL  V.  THOMPSON.   (li.  A.  1,887.) 
(Supreme  Court  of  California.  Bept.  11,  1005.) 

1.  MOBTGAGES  —  FOBECLOSUBE  —  ATTOBNET'8 

Fees— ExccuTOBS  and  Administbatobs. 
Where,  in  a  sait  to  foreclose  a  mortgage 
against  tlie  executor  of  ttie  mortgagor's  estate, 
etc.,  the  incluaion  of  a  lien  for  counsel  fees  in 
the  judgment  operated  to  malce  sucb  fees  pay- 
able out  of  the  mortgaged  property  and  tber^y 
released  the  general  assets  of  the  estate,  and 
there  was  no  claim  that  such  addition  of  attor- 
ney's fees  to  the  judgment  lien  interfered  with 
the  redemption,  a  special  administratrix  of  the 
estate  was  not  entitled  to  have  the  foreclosure 
judgment  set  aside  therefor. 

2.  Sahe— BanT— CoiXBcriON  bt  Pdbohabe^ 
Sbttinq  Aside  Sale. 

It  is  no  ground  for  the  setting  aside  of  a 
foreclosore  sale,  on  a  bill  by  a  special  adminia- 
tratrix,  that  the  purchaser  under  the  foreclosure 
decree  against  the  executor  of  the  mort^gor's 
estate  collected  an  installment  of  rent  which  fell 
due  before  the  foreclosure  sale;  the  remedy  of 
the  administratrix  subsequently  appointed  being 
an  action  at  law,  either  against  tiie  tenant  to 
recover  as  for  rent  unpaid,  or,  If  the  rent  had 
been  paid  to  the  necntor,  against  him  for  mis- 
application  thereof. 


S.  Same— Surgicnsaqr  .of  Bitt. 

In  a  suit  by  a  special  administratrix  to  set 
aside  a  foreclosure  decree  against  the  executor 
of  the  mortgagor  for  fraud,  a  bill  failing  to  aver 
that  plaiutiif,  or  tbe  estate,  or  any  other  par- 
ties, privy  or  interested,  had  a  good  and  valid 
defense  to  the  foreclosure  suit  on  its  merita, 
coupled  with  the  facts  establishing  such  defense, 
was  fatally  defective. 
A.  Fi^KADino — Objections — Waives. 

An  objection  that  tbe  complaint  fails  to  state 
facts  suflSctent  to  constitute  a  cause  of  action  la 
not  waived  by  a  failure  to  demur,  and  may  be 
taken  at  any  stage  of  the  case,  as  provided  by 
Code  Civ.  Proc  8  434. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39l 
Cent  Dig.  Pleading,  §  1366.] 

0.  Sahb— Aides  bt  Vebdict. 

Where  a  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  the  omis- 
sion was  not  cured  by  verdict  or  Judgment. 

[Ed.  Note.— Pot  cases  In  point,  see  vol.  39, 
Cent  Dig.  Pleading,  |  1469.J 

Department  2.  Appeal  from  Superior 
Court  Santa  Barbara  County;  W.  S.  Day, 
Judge. 

Action  by  Teresa  Bell,  as  special  adminis- 
tratrix of  tbe  estate  of  Thomas  Bell,  de- 
ceased, against  Louisa  J.  Thompson.  From  a 
decree  In  favor  of  defendant  plaintlft  ap- 
peals. Affirmed. 

Rehearing  denied  October  11,  1906. 

T.  Z.  Blakeman,  for  appellant  Drown, 
Leicester  &  Drown,  for  respondent 

HENSHAW,  J.  This  action  was  brought 
by  Teresa  Bell,  as  special  administratrix  of 
the  estate  of  Thomas  Bell,  deceased,  to  vacate 
and  annul  a  decree  of  foreclosure  of  mort- 
gage secured  by  defendant  against  property 
of  the  estate  of  Bell  for  alleged  fraud  In  Its 
procurement.  The  gravamen  of  the  charge 
la  that  George  Staacke,  while  executor  under 
the  will  of  the  estate  of  Bell,  deceased,  was 
likewise  the  agent  of  Louisa  J.  Thompson, 
who  owned  and  beld  a  mortgage  and  mort- 
gage note  In  the  sum  of  $50,000  upon  property 
of  tbe  estate  of  Bell,  and  that  by  collusive 
fraud  upon  tbe  part  of  tbe  two  Staacke  per- 
mitted the  mortgage  to  be  foreclosed  and  the 
property  to  be  sold  and  purchased  by  the  de- 
fendant Thompson.  Tbe  asserted  fraud,  as 
set  forth  In  appellant's  brief,  consisted  in 
Staacke,  while  executor  of  tbe  estate,  as- 
suming the  position  of  agent  for  the  defend- 
ant In  the  collection  of  the  note  and  mort- 
gage, and  in  defendant's  profiting  by  the  fore- 
closure suit  against  her  own  agent  In  ac- 
quiring the  mortgaged  premises,  which  tbe 
court  found  to  be  of  value  exceeding  the 
amount  due  on  tbe  mortgage;  also  because 
of  alleged  collusion  between  the  executor 
and  defendant  in  tbe  inception  and  prosecu- 
tion of  the  foreclosure  suit  and  actual  fraud 
committed  upon  the  estate  of  Bell  by  Staacke, 
and  the  defendant  In  the  proceedings  by 
which  the  mortgaged  premises  were  trans- 
ferred to  the  defendant;  and,  finally,  that 
the  defendant  In  prosecuting  the  fweclosore 
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Bolt;  was  nmely  snlng  ber  own  agent  In 
charge  of  tbe  collection  of  the  note  anil  mort- 
gage—that is  to  say,  tbe  plalBtlff  was  In  tbe 
forecloflnre  Emit  practically  plaintiff  and  de- 
fendant Trial  was  bad  upon  all  these  mat- 
ters. Tbe  findings  of  tbe  court  were  In  faror 
of  defendant,  and  these  findings  draw  abon- 
dant  support  from  the  evidence.  It  la  uncon- 
tested and  Incontestable  that  the  mortgage 
debt  was  a  bona  flde  debt,  that  the  claim 
against  tbe  estate  upon  it  bad  been  dnly 
presented  and  allowed*  that  the  estate  was 
In  default,  and  that  a  suit  upon  the  note 
and  mortgage,  regularly  instituted  and  regu- 
larly prosecuted  in  a  court  of  competent  Juris- 
diction, was  properly  tried  and  properly  decid- 
ed by  tbe  court  Not  this  alone,  but  while  it 
was  incumbent  upon  tbe  plaintiff  In  tbe  fore- 
closure suit  (defendant  and  respondent  In 
tbls)  to  bare  sued  only  the  executors,  and 
thus  while  it  was  unnecessary  for  ber  to  have 
made  tbe  belrs,  devisees,  and  trustees  under 
tbe  will  parties  to  the  action  (Bayly  v. 
Muebe.  66  CaL  846,  8  Pac.  467,  4  Fac.  486; 
Collins  T.  Scott  100  Cal.  446,  34  Pac.  1085; 
Finger  t.  McCangbey,  119  Cal.  69,  61  Pac. 
13),  nevertheless  she  impleaded  in  her  action 
the  trustees  of  the  trust  created  by  the  will, 
tbe  devisees  under  tbe  will,  tbe  children  of 
tbe  decedent,  tbe  tenants  in  possession  of 
the  mortgaged  property,  and  tbe  widow  of 
the  deceased,  who,  as  special  administratrix, 
here  prosecutes  this  appeaL  Tbe  case  was 
duly  brought  to  trial  without  tbe  slightest 
Irregularity  in  procedure  or  haste  in  time, 
and  under  these  circumstances  the  Judgment 
was  rendered. 

Tbe  evidence  offered  by  appellant  at  the 
trial  was  wholly  insufficient  to  charge  tbe  de- 
fendant or  her  attorneys  with  any  misconduct 
or  Irregularity  in  obtaining  tbe  judgment, 
not  $1  of  wblcb  was  in  excess  of  the  sum 
Justly  due.  The  only  possible  objection  to 
tbe  Judgment  la  the  contention  that  it  made 
the  counsel  fees  a  Uen  upon  tbe  mortgaged 
property.  Tbls  proposition  is  not  even  pre- 
sented by  tbe  complaint ;  but  conceding  that 
it  la  valid  and  that  tbe  Judgment  was  er- 
roneous in  that  particular,  it  does  not  follow 
that  injury  resulted  to  the  Bell  estate.  Far 
less  does  It  follow  that  the  error  arose  from 
fraud.  If  the  counsel  fees  bad  not  been  made 
A  lien  upon  tbe  mortgaged  proper^,  they 
*vould  bave  been  payable  out  of  the  general 
Msets  of  tbe  estate,  which  bave  thus  been 
telieved  to  that  extent  from  the  charge  to 
which  tb^  otherwise  would  bave  been  sub- 
jected, and  there  is  no  pretense  that  this 
small  addition  to  tbe  judgment  lien  Inter- 
fered with  a  redemption.  As  to  tbe  further 
complaint  that  Miss  Thompson,  after  pur- 
chasing tbe  estate  at  foreclosure  sale,  col- 
lected an  Installmoit  of  rent  wblcb  fell  due 
before  tbe  sale,  conceding,  without  deciding, 
tbe  correctness  of  appellant's  contention  that 
this  was  payable  to  the  executors,  and  not  to 
her,  the  remedy  of  the  subsequently  appointed 
admlidatratrlx  (this  plaintiff)  was  an  action 
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at  law  against  the  tenant  for  rent  unpaid,  or. 
If  tbe  tenant  had  paid  and  the  misapplication 
lay  with  tbe  executor,  then  against  him. 
From  no  point  of  view  was  it  a  ground  for 
setting  aside  either  tbe  sale  or  tbe  Judgment 
The  decision  of  this  case  Is  wholly  Justified 
by  tbe  findings  of  the  court  to  which  we  have 
adverted,  and  rests  upon  them.  It  may  be 
pointed  out  In  addition,  however,  that  plaln- 
tUTs  complaint  fails  utterly  to  state  a  cause 
of  action,  since  there  is  a  complete  absence 
of  averment  that  the  plaintiff,  or  that  the 
estate  of  Bell,  or  that  any  other  parties, 
privy  or  interested,  had  any  defense  to  tbe 
foreclosure  suit  upon  Its  merits.  The  absence 
of  this  necessary  averment  doubtless  arose 
from  tbe  fact  that  it  was  Impossible  for  tbe 
pleader,  under  tbe  facts,  to  make  such  an  al- 
legation. That  such  an  averment  and  not 
only  sucb  an  averment  but  such  an  aver- 
ment coupled  with  tbe  facts  establishing  the 
defense,  are  necessary  to  the  sufficiency  of 
sucb  a  complaint  is  a  proposition  of  law 
settled  beyond  the  possibility  of  controversy. 
In  1859,  In  tbls  state,  tbe  rule  was  stated  In 
Riddle  V.  Baker,  13  Cal.  295,  as  follows: 
"He  must  show  that  he  was  defrauded  of  his 
opportunity  to  defend,  and  that  his  defense, 
wblcb,  but  for  tbe  practices  of  bis  adversary, 
would  have  been  effectual,  was  by  such  prac- 
tices rendered  unavailing."  In  Gregory  v. 
Ford,  14  Cal,  138.  73  Am.  Dec.  639,  It  Is  said : 
"Nor  is  it  charged  that  the  defendant  had 
any  defense  to  the  note  which  was  tbe  foun- 
dation of  tbe  action;  but  on  the  contrary, 
there  is  evidence  that  the  defendant  owed 
tbe  debt  and  that  it  is  still  du&  Tbe  case, 
then,  on  tbe  pleadings  and  proofs  resolves 
Itself  into  this  proposition  of  law:  Can  a 
defendant  having  no  defense  to  an  action 
enjoin  a  Judgment  by  default  obtabied  on  a 
return  by  the  sheriff  of  service  of  process, 
upon  the  ground  that  the  return  is  false,  and 
that  in  fact  be  bad  no  notice  of  the  pro- 
ceeding? It  is  difficult  to  see  upon  what 
principle  chancery  would  Interfere  in  any 
such  case  in  favor  of  such  a  defendant 
•  •  *  A  court  of  equity  would  not  take 
a  legal  advantage  away  In  favor  of  a  party 
who  comes  into  equilj  acknowledging  that 
be  owes  the  money,  and  claims  only  tbe  bar- 
ren r^bt  of  being  permitted  to  defend  against 
a  claim  to  which  be  has  no  defense."  In 
Whitney  v.  Kelly,  94  Cal.  153,  29  Pac.  626, 
16  L.  B.  A.  813,  28  Am.  St  Rep.  106,  It  Is 
said :  "In  an  action  to  set  aside  a  Judgment 
for  fraud,  the  plaintiff  must  not  only  show 
by  his  complaint  the  facts  constituting  tho 
fraud  which  ^ves  bim  bis  right  to  tbe 
relief,  but  must  also  show  that  he  has 
a  defense  to  the  original  action  upon  tbe 
merits,  and  that  he  is  able  to  present  to  the 
court  the  evidence  constltntlng  that  defense. 
It  is  not  sufficient  to  merely  allege  these  mat- 
tors  as  ultimate  facts,  or  to  aver  them  in  the 
form  of  an  affidavit  of  merits,  but  the  facts 
themselves  —  those  constituting  the  fraud, 
those  constituting  bis  defense  and  those 
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ooDstltutliig  his  ability  to  present  tb&n  to 
the  court — muBt  be  Incorporated  Into  bis  com- 
plaint, BO  that  tbe  court  may  determine  that, 
If  bis  allegations  are  admitted  by  the  other 
party,  the  plaintiff  would  have  been  entitled 
to  a  Judgment  in  his  favor  In  the  original  ac- 
tion." And,  without  further  multiplying 
quotations,  reference  Is  made  to  Hamlsh  v. 
Bramer,  71  Cal.  155,  11  Pac.  888;  Davla  t. 
Chalfant,  81  CaL  627,  22  Pac.  972;  Dunlap 
V.  Steere,  92  Cal.  344.  28  Pac.  503,  16  L.  B.  A. 
861,  27  Am.  St  Rep.  143;  Collins  T.  Scott, 
100  Cah  440,  34  Pac.  1085 :  Painter  v.  J.  B. 
Painter  Co.,  133  Cal.  129,  65  Pac.  311; 
Hibemia  Sav.  ft  Loan  Sec.  v.  Cocbran,  141 
Cal.  066,  75  Pac.  815 ;  Parsons  v.  Wels,  144 
Cal.  417,  77  Pac.  1007 ;  White  t.  Crow.  110 
U.  S.  187,  4  Sup.  Ct  71,  28  L.  Ed.  lia 

This  objection  that  the  complaint  falls  to 
state  facts  saffldent  to  constltnte  a  cause 
of  action  Is  not  waived  by  failure  to  demur, 
and  may  be  taken  at  any  stage  of  the  case. 
Code  ClT.  Proc.  fi  484.  Nor  is  the  omission 
cured  by  verdict  or  Judgment  Bnckman  t. 
Hatch,  139  Cal.  58,  72  Pac.  445. 

The  Judgment  and  order  ai^aled  from  are 
afflnned* 

We  ooncnr :  BEATTY,  C  J. ;  LORIOAN*  J. 
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HILLARD  V.  EBRN  COUNTT.  (L^  A. 
1,547.) 

(Supreme  Court  of  California.  Sept  11,  1906.) 
1.  CouNTira— Claims— Peebentatioh. 

Where  a  claim  against  a  county  was  wholly 
rejected  oa  Jta  first  and  only  presentation  to  the 
board  of  supervisors,  it' was  nnnecessary  for  the 
daimant  to  preaeat  it  again  befora  saing  there' 
on. 

[Ed.  Notft — ^For  cases  In  point  see  vol.  1S» 
Cent  Dig.  Counties,  H  820,  fl42,  843.] 

SL  Justices  or  thb  Peace— Fees— Statdtes— 

CONSnTUTlONAUTT, 

The  county  government  act  of  1897  (St 
1897,  p.  536,  c.  277)  provided  that  Justices  of  the 
peace  m  K.  county  in  townships  having  a  popu- 
lation of  4,000  should  receive  a  monthly  salary  of 
$125  In  full  for  all  services,  and  that  Justices  in 
townships  of  less  ^an  4,0(K)  should  receive  "fees 
as  are  now  or  may  hereafter  be  allowed  by  law." 
Id  towDships  of  from  900  to  4,000  inhabitanU 
It  was  provided  that  a  justice  should  receive 
not  more  than  $100  a  month  for  work  in  crimi- 
nal cases,  and  in  other  townships  they  were 
entitled  to  receive  $3  in  each  criminal  case,  not 
exceeding  $40  in  any  one  month.  St  1901,  p. 
749,  c.  ^4,  amended  the  countygoverDment  act 
by  classifying  townships  in  K.  conaty,  and 
changed  the  township  In  which  plaintiff  was  a 
justice  so  as  to  give  him  a  fixed  salary  of  $125 
per  month.  Beld,  that  such  act  as  so  amended 
was  In  violation  of  the  constitutional  proviinon 
reqniring  the  compensation  of  officers  to  be  fixed 
"in  propu-tion  to  dutlesi" 
8.  Counties— AcnoR  fob  Fees — Complaint. 

Where  a  complaint  at  a  Justice  of  ttie  peace 
against  a  connty  to  recover  fees  alleged  that  on 
a  specified  date  plaintiff  presented  to  the  board 
of  supervisors  for  allowance  and  filed  with  the 
derk  of  the  board  his  claim  for  services  as  a 
Justice  of  Uw  peace  of  a  certain  townahip,  which 
claim  was  duly  Itoaised  and  was  by  tke  oath  of 


the  plaintiff  certified  to  be  correct,  and  that  the 
amount  claimed  was  then  justly  due,  and  that 
such  dafm  was  presrated  within  a  year  after 
the  last  item  therein  set  out  acdoed,  a  copy  of 
which  was  annexed  and  marked  an  exhibit  and 
made  a  part  of  the  complaint  it  contained  a 
snfficient  statement  of  the  steps  taken  by  plain- 
tiff  in  presenting  his  claim  to  the  board  «  nper- 
visois^  and  stated  a  cauM  of  action. 
Tan  Dyke  and  Shaw,  JJ„  dlsasnting. 

Commissioners'  Dedslon. 

In  Bank.  Appeal  from  Superior  Goiot; 
Kern  County ;  Paul  W.  Bennett,  Judge. 

Action  by  W.  S.  Millard  against  Kern 
County.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeal&  Affirmed. 

U.  8.  Webb,  Atty.  Oen.,  and  J.  W.  P.  Lalrd^ 
Dist  Atty.t  for  appelant  a  L.  Glafttai*  for 
reqwndent 

OBAT,  a  The  actkn  was  bionslit  to  »• 
cover  tnm  defendant  county  $406  alleged  to 
be  doe  plaintiff  as  Justice  of  the  peace  on 
185  criminal  actions  and  proceedingB  heard 
before  him  dttring  tbe  montb  of  SeptoBticr, 
1908.  The  plaintiff  bad  Judgment  for  the 
amount  claimed,  and  the  defoidant  oonntr 
appeals  tlieretrran. 

1.  Appellanfa  flnt  contentioii  la  that  tbe 
complaint  falls  to  show  that  tbe  claim  was 
preaented  twice  to  tbe  board  of  Buptfrtani, 
and  la  therefore  dBfecttva  It  aia>ean  that 
tbe  claim  was  wholly  rejected  on  its  flnt 
and  only  presentatloii  to  the  board.  It  wai 
ttuxetore  mmeeesBary  to  present  It  again. 
San  Diego  t.  Riverside,  126  CaL  489, 58  Pac 
81. 

2.  Tbe  vital  (taestlon  In  the  ease  relates 

to  tbe  conatitnttonallty  of  the  ootmty  goTenv- 
m«it  act  of  1897  as  amended  in  1901.  In 
1897  (St  1897.  p.  636,  c.  277)  it  was  prorM^ 
ed  that  justices  of  the  peace  In  Enh  county 
in  townships  having  a  population  of  4,000 
should  receive  a  monthly  salary  of  $126  in 
full  compensation  of  all  services  In  both 
dvil  and  criminal  cases.  Under  the  same 
section  Justices  of  the  peace  in  townships 
of  less  than  4,000  Inhabitants  were  to  re- 
ceive the  "fees  as  are  now  or  may  hereafter 
be  allowed  by  law."  In  townships  of  from 
900  to  4,000  Inhabitants  It  was  provided  that 
a  justice  of  the  peace  should  receive  not 
more  than  $100  In  one  month  for  work  in 
criminal  cases.  In  other  townships  they 
were  to  receive  $3  in  each  criminal  case, 
not  exceeding  $40  in  any  one  month.  In 
1901  (St  1901,  p.  749.  c.  234)  the  townships 
of  Kem  connty  were  classified  "for  the 
purpose  of  regulating  the  salaries  of  jostices 
of  tbe  peace  and  constables."  This  was  in- 
tended as  an  amendmeDt  to  tbe  act  of  1897 
above  referred  to.  Under  tbe  provisions  of 
the  act  of  1897,  as  amended  by  the  classifica- 
tion of  townsbliM  In  1901,  the  township  In 
which  plaintiff  was  a  Justice  of  the  peace 
was  of  tlie  first  class,  which  by  the  amend- 
ment was  n&wd  to  a  popnlatlcm  o£  6,000 
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and  upwards,  and  tbe  total  compensatloii 
of  the  aald  justice  the  terms  of  'Oie  stat- 
ate  was  to  be  a  fixed  salarr  of  $125  per 
month.  We  are  of  opinion,  faowerer,  that 
the  act  as  amended  In  1001  does  not  regulate 
the  compensation  of  Jastlcee  of  the  peace 
**ln  proportion  to  dntlea,"  and  la  therefore 
In  conflict  with  the  Gonatltntlon.  The  late 
case  of  Tacker  r.  Bamom,  144  Gal.  26^  77 
Pac.  910  ia  dedslTe  of  tbe  question  before 
rm,  and  we  quote  its  langnage  aa  applicable 
here:  *Tbe  objection,  thereftnre,  to  tbe  sec- 
tion under  consideration,  comes,  nbt  from 
tbe  fact  that  it  so  classifies  townablps,  bat 
fn>m  the  fact  that  within  thla  dasslflcatlou 
then  la  a  Tiolatlon  of  the  cmstitntloiial 
proTlaion  that  tbe  Leglslatnre  shall  regulate 
tbe  compensation  of  all  officers  In  propor- 
tion to  duttea.'  If  two  juatloea  of  the  peace 
to  townab^  of  liferent  p(vnlatlon  ahall 
eadi  dlqiosa  of  00  crlmliul  casus  In  one 
month,  they  have  rendered  Identical  service ; 
and  that  one,  becanae  be  la  a  Joatlce  in  a 
towxMhlp  of  a  BmallK  population  than  an- 
otber,  «haU  receive  leas  compensation  for 
identical  servlcee  than  shall  the  other  ja»- 
ttce,  residing  In  a  township  of  larger  popola- 
Uon.  la  a  manifat  violation  of  the  oonstlta- 
tlonal  provisions  to  which  we  have  adverted, 
fnie  law  under  otmalderatlon  fftlls,  there- 
fore, not  because  it  claasUlea  townships  by 
p<^ralatton  for  tiw  purpoae  of  r^nlatlng  the 
compensation  of  townsb:^  offlcwa,  bat  be- 
cause, within  the  classification  so  made,  it 
does  not  r^ulate  the  compensation  In  pro- 
portion  to  dnties."*  The  law  of  1897,  aa 
amended  in  1801,  being  unconatitiitlonal, 
it  follows  that  plaintiff  is  sUll  entitled  to 
$S  in  each  criminal  case,  jubt  as  be  waa  be- 
fore the  passage  of  that  act 

8.  The  complaint  contained  the  following 
allegation:  "That  on  tbe  6th  day  of  Octo- 
ber, 1908,  plaintiff  duly  presented  to  the  board 
of  supervisors  of  said  county  for  allowance, 
and  filed  with  tbe  clerk  of  said  board,  his 
claim  for  his  B^rlces  performed  and  render- 
ed in  the  said  actions  and  proceedings  as 
justice  of  the  peace  of  said  township,  which 
aald  claim  was  duly  Itemized,  giving  names, 
dates,  and  parttcular  services  rendered,  and 
was  by  the  oath  of  plaintiff  duly  verified  to 
be  correct,  and  that  the  amount  claimed 
was  then  justly  due,  and  that  said  claim 
WBS  presented  within  a  year  after  the  last 
Item  of  the  account  therein  set  out  accrued. 
A  copy  of  said  claim  Is  hereunto  annexed, 
marked  'Exhibit  A,'  and  made  a  part  of  this 
complaint"  There  was  attached  to  the 
complaint  as  an  exhibit  a  copy  of  the  duly 
verlQed  Itemized  claim.  In  tbe  foregoing 
all^atlon  the  complaint  contained  a  suffi- 
cient atatement  of  the  steps  taken  by  plain- 
tiff in  presenting  hla  claim  to  the  board  of 
supervisors.  Tbe  complaint  stated  a  cause 
of  action. 

Wa  advlaa  that  tl»  judgment  Im  afllrmad. 


For  the  reasons  given  In  the  forcing 
opinion,  the  Judgment  appealed  from  Is  af- 
firmed: HENSHAW,  J.;  McFABIiAND,  J.; 
LORIGAN,  J. 

I  dissent :    VAN  DYKE,  J. 

ANGBLLOTTI,  J.  I  concur.  There  la  no 
express  authorization  in  the  Gonstltutlou  for 
a  classification  of  the  townships  of  a  class 
of  counties  by  population,  for  the  purpoae 
of  fixing  the  compensation  of  township  of- 
ficers. The  Constitution  expressly  provides 
only  for  a  classification  of  countlea  by  pop- 
ulation. In  the  case  of  townships,  there- 
fore, a  classification  by  population  is  not 
founded  on  any  constitntional  distinction, 
and  must  find  its  justification  In  other  rea- 
sons. But  it  is  recognized  that  a  substan- 
tial difference  in  the  population  of  the  aev- 
eral  townships  of  a  class  of  counties  will 
be  ordinarily  attended  with  a  corresponding 
difference  in  the  duties  of  the  officers,  and 
it  haa  therefore  been  held  that  tbe  L^la- 
lature  may  classify  tbe  townships  of  a  clasa 
of  count! ee  by  population  for  the  purpose  of 
fixing  tbe  compensation  of  the  townshU) 
officers.  It  is,  however,  not  because  of  any 
constitutional  distinction  that  this  la  permis- 
sible, but  simply  because  a  substantial  nat- 
ural reason  exists  for  the  creation  of  andh 
classes,  viz.,  that  the  duties  In  a  clasa  of 
townships  having  a  larger  population  will 
be  greater  In  amount  than  those  of  a  clasa 
of  townships  having  a  smaller  population. 
This  Is  the  only  conceivable  natural  reason 
justifying  such  a  classification,  and  it  re- 
quires the  fixing  of  the  compensation  upon 
a  scale  proportioned  to  the  p<^nlatlon  of 
the  different  classes  of  townships.  If  the 
compensatiDn  be  not  so  fixed,  it  Is  not  "In 
proportion  to  duties,"  if  the  population  la 
to  be  the  measure  of  the  duties,  and  It  is 
only  upon  the  theory  that  tbe  populatioii 
Is  such  measure  that  such  claaalflcatlon  of 
townships  is  permissible. 

Where  It  Is  apparent  from  tbe  face  of 
the  act  that  the  compensation  in  the  differ- 
ent classes  of  townships  of  the  class  of 
counties,  based  solely  upon  dJfPerencea 
in  population,  has  not  been  fixed  upon  a 
scale  proportioned  to  their  respective  pop- 
ulations, it  seems  very  clear  to  me  that  the 
act  of  the  Legislature  is  in  violation  of  tbe 
constitutional  provision  requiring  the  com- 
pensation to  be  In  proportion  to  duties.  Un- 
der the  decision  in  Tucker  v.  Bamum,  144 
Cal.  266,  77  Pac.  919,  the  provisions  as  to 
limitations  upon  the  respective  amount  of 
fees  to  be  allowed  justices  of  the  peace  in 
criminal  cases  in  townships  of  the  second, 
third,  and  fourth  classes  of  Kern  county 
are  void.  This  being  so,  the  provision  as 
to  tbe  compensation  by  salary  of  justices 
of  townships  of  the  first  class  of  townships 
of  Said  county  must  also  fall,  for  that  sal- 
ary waa  Beoeaaartlr  flzed  with  taCenoca  to 
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the  compensation  prescribed  for  the  other 
classes.  It  could  only  be  upon  the  theory 
that  the  amounts  prescribed  for  the  other 
classes  were  to  be  received  by  the  officers 
tti«eof  that  the  salary  of  $125  per  month 
for  justices  of  the  first  cla'sa  was  fixed  up- 
on aa  a  proper  proportionate  compensation 
for  them.  The  respective  provisions  are 
so  Intowoven  and  interdependent  that  one 
cannot  stand  without  the  others. 

Aa  the  Constitution  expressly  warrants  the 
classification  of  counties  by  population  for 
the  purpose  of  regulating  the  compensation 
d  all  township  and  county  oSksea  In  pro- 
portion to  duties, 'What  Is  here  said  In  no 
way  affiacta  the  question  aa  to  the  right 
nt  the  Legislature  to  fix  the  compensation 
of  tiw  county  and  townahip  cSixMn  of  the 
Tarious  claseea  of  counttea,  otherwise  than 
In  proportkm  to  the  population  of  the  va- 
rloua  classes,  ^e  claasiflcalUon  being  a 
proper  one,  because  expreasly  authorised 
1^  the  ConBUtntiMi,  it  baa  been  YxAA  that 
the  Legislature  may  take  Into  consideration 
oilier  mattera  besides  population  in  deter- 
mining what  is  a  compensation  in  proportion 
to  duties  (aee  Longan  v.  County  of  Solano, 
66  GaL  122,  3  Paa  46S),  and  its  conclasiona 
on  the  question  are  conclusive  on  the  courts. 

SHAW,  J.  I  dlaaent  In  Tw^et  t.  Bar- 
num.  144  Cal.  36^  77  Pac:  919,  the  court 
decided  that  the  conatitutional  requirement 
to  fix  the  compoMuitlon  of  township  offlcns 
fai  proportion  to  duUea  was  violated  In 
every  case  where  It  was  so  fixed  In  dlfl^ 
ent  classes  of  townships  that  in  any  par- 
ticular month  it  might  happ«i  that  the  of- 
ficers of  the  class  of  townships,  or  of  a  sin- 
gle township  of  the  class,  under  considera- 
tion, would  be  paid  at  a  rate  in  greater 
or  lees  proportion  to  duties  performed  tiian 
the  officers  of  some  other  class  or  township 
whose  pay  was  fixed  by  a  different  act,  or 
a  dUTerent  section  or  clause  of  the  same  act, 
and.  In  effect,  that  such  a  law  would  be  void, 
although  as  matter  of  fact  the  compensation 
so  received  for  such  month  In  the  class  or 
township  Involved  was  in  proper  and  Just 
proportion  to  duties.  The  same  rule  Is  fol- 
lowed here  with  a  wider  application.  The 
flat  rate  of  $125  a  month  in  the  class  of 
townships  here  considered  Is  declared  In- 
valid, because  it  Is  not  the  same  as  that  giv- 
en In  other  townships  of  different  popula- 
tion, although  in  those  other  townships  the 
rate  Is  fixed  upon  an  entirely  different  plan 
or  basis,  having  no  relation  to,  and  fumish- 
Ing  no  means  of  comparison  with,  the  rate 
In  question  la  the  class  involved.  And  this 
is  again  done  without  deciding  or  Inquiring 
whether  the  rate  In  either  of  the  classes 
referred  to  Is  or  is  not  in  Just  proportion 
to  duties. 

Although  It  Is  put  on  an  entirely  differ- 
ent ground,  the  facts  show  tbat  the  de- 
cision really  la  that  the  rate  in  different 
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classes  of  townships  Is  contrary  to  the  con- 
stitutional mandate  In  question,  unless  the 
different  rates  are  graduated  to  a  scale  so 
as  to  make  them  proportional  to  population, 
rather  than  in  proportion  to  duties — a  prop- 
oaltlon  expressly  repudiated  In  the  leading 
case  on  the  subject,  namely,  Longan  v. 
Solano  Co.,  65  Cal.  122,  3  Pac.  463,  which 
has  been  considered  the  rule  of  legislative 
action  for  the  last  20  years.  If  this  Is  not 
the  correct  rule  In  respect  to  counties,  I 
can  perceive  no  just  ground  for  holding  It 
a  correct  rule  for  townships;  both  being 
subject  to  the  Same  constltuti(mal  Injunc- 
tion. Unless  that  case  Is  to  be  overruled; 
with  the  result  that  until  the  Legislature 
makes  further  provision  the  compensation 
of  officers  will  be  regulated  entirely  by  the 
fee  bill  of  1896,  I  do  not  think  the  decision 
of  this  court  In  this  case  can  be  logically 
sustained.  It  may  be  added  that  in  Green 
v,  Fresno  Co.,  95  Cal.  320,  30  Pac.  544,  It 
was  decided  that  the  question  whether  or 
not  the  compensation  of  county  and  township 
officers  was  in  due  proportion  to  duties  was 
for  the  Legislature,  and  not  for  the  courts, 
and  that  the  legislative  Judgment  on  the 
subject  Is  conclusive.  The  same  proposition 
was.  In  effect,  held  In  Longan  v.  Solano  Co., 
supra,  but  It  was  not  expreasly  titated.  The 
argament  In  that  case  covered  the  entire 
county  government  act,  whldi  presoited  as 
great  a  lack  of  uniformity  of  compensation, 
as  compared  either  to  population  of  tiie  re- 
spective counties  or  to  the  duties  required, 
as  could  well  be  conceived,  and  yet  It  was 
held  not  to  be  a  violation  of  the  constitution- 
al command  to  fix  the  compensation  In  pro- 
portion to  duties. 


147  Cal.  m 

HEATH  V.  MANSON  et  al.  (S.  F.  4,024.) 
(Supreme  Court  of  California.  Sept.  11,  1905.) 

1.  Appeal— CoMsxiCTiMO  EvinEncE— Review. 

Where,  In  an  action  for  isjarles  caused  by 
a  defective  sidewalk,  the  evldoice  was  conflict- 
ing, a  verdict  for  plaintiff  thereon  was  final. 

2.  HaNICIPAL    COBFOBATIORa  —  BOABD  OT 

Public  Wobkb— Repaib  or  SiDEWAi^xa— 

JUBISDICTION. 

San  Francisco  City  Charter,  art.  6,  c.  2,  | 
16,  declares  that  where  any  portion  of  the  road- 
way of  any  street  or  alley  or  any  portion  of  any 
sidewalk  shall  be  out  of  repair,  tbe  board  of 
public  works  shall  require  tbe  owners  or  occu- 
IHtnts  of  adjoining  property  to  repair  said  por- 
tion. Held  to  confer  on  such  boani  jurisdiction 
to  repair  defective  sidewalks,  or  to  award  a 
contract  for  tbe  repairing  thereof. 

3.  Same— Defective  Notice  to  Owhebs. 

Where  a  defective  sidewalk  came  under  the 
observation  of  the  agent  of  the  board  of  public 
works  of  tbe  city  whose  duty  it  was  to  know, 
report,  and  act  on  tbe  condition  of  streets  and 
sidewalks,  the  board  could  not  escape  its  liabili- 
ty to  see  that  the  walk  was  repaired  by  serving 
an  {nsufRcient  notice  on  the  adjoining  prop- 
erty owners  to  make  such  repairs. 

4.  Same—Refaib— RBCONSTBncnOR. 

TVhere  a  wooden  sidewalk,  located  between 
two  strips  of  cement  sidewalk  had  become  de* 
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fective,  a  notice  to  repair  the  same  by  constroct- 
hig  a  cement  sidewalk  was  proper,  within  San 
Francisco  City  Charter,  art.  6,  c.  2,  g  16,  declar- 
ing that  the  board  of  pablic  works  shall  specify 
In  such  notice  what  material  shall  be  used  in 
repairs. 

B.  SaWB— BOABD  0»  POBMO  WOBKS— FlHAll- 

CIAL  Abujit. 
The  board  of  pablic  works  of  San  Francisco 
having  authority  to  obtain  an  appropriation  for 
the  repair  of  sidewallcs,  to  compel  the  abutting 
property  owners  to  make  needed  repairs,  to  pro- 
cnre  the  work  to  be  done  themselves,  and  to 
acquire  a  lien  on  adjoining  property  for  the 
amount  expended,  as  provided  by  San  Francisco 
City  Charter,  art  6,  c  2.  SJ  16,  17,  and  being 
authorized  by  section  18  to  procure  the  arrest 
of  the  owners  in  default,  and  to  apply  fines 
collected  to  such  repair,  it  was  no  answer  to  the 
board's  liability  for  injuries  on  a  defective  side- 
walk that  It  did  not  appear  that  the  board  had 
funds  with  which  to  make  needed  repaira 

6.  Same— Special  Defect— Mono, 

Where  a  sidewalk  was  generally  defective, 
it  was  not  necessary,  in  order  to  render  the  city 
authorities  liable  for  injuries  sustained  thereon, 
that  they  should  have  acquired  notice  of  the 
particolar  defect  which  occasioned  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Gent  Dig.  Municipal  Corporations,  {  1649.] 

7.  DiSMISSAIr—GODEFENDANTS. 

Where,  in  an  action  for  injuries  on  a  de- 
fective sidewalk,  the  board  of  public  works  and 
their  sureties  were  joined  with  abutting  owners, 
the  board  was  not  entitled  to  object  to  the  dis- 
missal of  such  owners  from  the  case;  the  de- 
fendants being  Jointly  and  severally  liable. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Frandsco;  Frank 
H.  Kerrigan,  Judge. 

Action  by  Dora  A.  Heath  against  Marsden 
Manson  and  others.  From  a  Judgment  la 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Rehearing  denied  Octobw  11,  1905. 

Myrtck  ft  Deering,  Campbell,  Metson  ft 
Campbell,  M.  J.  Waldbelmer,  and  John  B. 
Oartland  (N.  J.  Manson,  of  counsel),  for  ap- 
pellants. Carl  M-  Mneller  (Alfred  Fnhrman 
and  John  Heenan,  of  counsel,  tor  respondent 

HEN8HAW,  J.  This  action  la  against  de- 
fendants, constituting  the  board  of  public 
works  of  the  dty  and  county  of  San  Fran- 
cisco, and  the  sureties  upon  their  official 
bondia^  tor  damages  caused  by  a  personal  in- 
jury suffered  by  plaintiff  In  stumbling  and 
foiling  over  a  sidewalk  in  the  dty  which  wafl 
out  of  repair  and  in  a  dangcroua  condition. 
The  action  la  predicated  upon  the  du^  of 
the  board  of  public  warke  to  maintain  the 
sidewalks  of  the  dty  in  a  reasonably  safe 
condition  and  upon  their  negligent  failure 
so  to  do  in  this  Instance.  The  liability  of 
tbe  defendants  In  a  proper  case  1b  not  ques- 
tioned, but  various  grounds  are  urged  against 
thdr  liability  in  this  case,  which  went  to 
trini  before  a  Jury  and  resulted  In  a  verdict 
and  judgment  in  favor  of  plaintiff  In  the 
sum  of  $5,000. 

It  is  argued  that  the  sidewalk  was  not  in 
such  a  condition  of  dilapidation  as  to  make 
It  unsafe  or  dangerous,  it  is  argued  tliat  the 


evidence  shows  that  the  defendants  wem  not 
negligent  In  the  matter  of  Uds  particular 
sidewalk,  and  it  is  ai^ed  that  the  evidence 
shows  clearly  that  tbe  i;rialntlff  hoself  was 
guilty  of  rontribntory  negligence.  It  ap- 
pears that  tbe  i^dewalk  was  a  wooden  side- 
walk In  the  middle  of  a  block,  the  sidewalks 
on  either  side  of  which  were  of  cement 
Plaintiff  was  reasonably  familiar  with  the 
condition  of  the  sidewalk  before  the  time  of 
the  accident  and  testified  to  its  condititm  of 
general  dilapidation  and  lack  of  repair.  In 
this  she  was  supported  by  other  testimony. 
Photographs  were  likewise  exhibited  to  the 
jury  showing  tiie  condition  of  the  sidewalk 
immediately  after  the  acddent  She  walk- 
ed over  the  sidewalk  upon  a  dark  night 
stepped  into  a  hole  from  which  a  plank  had 
been  removed,  cangbt  her  foot  in  a  project- 
ing plank,  was  thrown,  and  suffered  In- 
juries. All  these  qnestlonB,  whether  tlie 
sidewalk  was  or  was  not  in  a  reasonably 
safe  condition,  whether  the  idaintilff  was  or 
was  not  ezerdalng  due  care  in  walking  over 
it  at  nl£^t  were  questloni^  under  the  con- 
flicting evidence,  addressed  to  the  jury,  and 
its  verdict  here  is  flnaL 

It  Is  contended  that  the  board  of  public 
works  was  without  Jurisdiction  either  to  re- 
pair the  sidewalk  in  question  or  to  award  a 
contract  for  the  repairing  <tf  it  in  pursuance 
of  the  provisions  of  section  16.  c.  2.  art  6, 
of  the  charter  of  tiie  dty  and  county  of  San 
S^ndsco,  and  that  consequently  the  board 
must  be  held  blameless  in  point  of  fact  and 
without  liability  in  point  of  law.  So  much 
of  section  16  as  is  here  inv(rived  reads  as 
follows:  "When  any  portion  of  the  road- 
way of  any  street  avenue,  lone,  alley,  court 
or  place  or  any  portion  of  any  sidewalk 
•  •  •  shall  be  so  ont  of  repair  •  •  • 
the  board  of  public  works  shall  require  the 
owners  or  occupants  of  lots  or  portions  of 
lots  fronting  on  said  portion  of  said  street 
avenue,  alley.  lane,  court  or  place  by  a  no- 
tice in  writing  *  *  *  to  repair  forthwith 
said  portion  of  said  street  avenue,  lane, 
alley,  court  or  place,"  etc.  The  point  made 
by  appellants  is  that  "sidewalk,**  used  In 
the  first  portion  of  the  section  above  quoted, 
la  not  specifically  repeated  in  tbe  latter  part, 
and  that  the  Jurisdiction  of  tbe  board  there- 
tore  extends  only  to  tbe  roadway  proper,  as 
distinguished  from  the  sidewalk.  But  when 
the  section  declares  that  the  board  of  public 
works  shall  require  the  owners  or  occupauta 
of  lota  or  portions  of  lots  fronting  on  said 
portion  of  said  street  avenue,  etc.,  to  re- 
pair forthwith  said  portion  of  said  street  it 
is  i)l8in  that  "street"  is  here  used  with  full 
and  broad  significance  to  include  the  side- 
walks which  are  always  a  part  of  it 

It  is  undisputed  by  the  evidence  that  an 
agent  of  the  board  of  public  works,  a  street 
Inspector,  whose  duty,  amongst  others,  It 
was  to  note,  report  snd  act  on  the  condition 
of  streets  and  sidewalks,  prave  two  different 
notices  to  the  owners  of  the  property  toncli!- 
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log  the  condition  of  the  tfdewalfc.  Tbese 
notices  directed  them  aa  owners  of  the  prop- 
erty to  repair  the  plank  aidewalk  in  firont 
thereof  by  conatractlng  an  artificial  stone 
or  bituminous  rock  sidewalk,  and  notified 
them  that  unless  such  repairs  were  com- 
menced within  five  days  after  service  of  the 
notice,  and  diligently  and  without  Interrup- 
tion prosecuted  to  completion,  the  board  of 
public  works,  under  and  by  virtue  of  the  au- 
thority vested  in  It  by  the  charter  of  the 
city  and  county  of  San  Francisco,  would  en- 
ter into  a  contract  with  some  suitable  per- 
son to  execute  the  prescribed  work  at  the 
owner's  expense.  It  to  argued  by  appel- 
lants that  these  notices  were  not  such  no- 
tices as  the  charter  contemplated,  and  that 
they  were  not  delivered  personally  to  the 
owner,  but  were  sent  to  him  by  mall ;  and  it 
Is  further  contended  that  tbe  notlcea  called 
for  repair  of  a  wooden  sidewalk  by  the  con- 
struction of  a  bituminous  rock  or  cement 
sidewalk,  and  that  such  construction  Is  no 
part  of  repairing.  But  to  this  It  must  first 
be  answered  that  the  sidewalk  In  question,, 
having  come  under  the  obaervatlon  of  tbe 
agent  of  the  board  of  public  works,  if  In  fact, 
as  the  Jury  decided,  the  sidewalk  was  In 
need  either  of  reconstmctlon  or  repair,  the 
board  of  public  works  could  not  escape  lia- 
bility for  Its  negligent  performanoe  or  nonper- 
formance of  duty  by  proof  of  a  negligent  fall- 
are  to  perfwm  another  daty;  that  la  to  »y, 
by  proof  that  the  notices  which  It  actually 
sent  were  Improper  and  Insufflclrat  If  this 
were  so,  then  by  the  mere  sending  out  of  de- 
fective notices  the  board  of  public  works 
could  forever  escape  legal  liability  by  failing 
to  acquire  Jurisdiction.  "The  law  does  not 
permit  Itself  to  be  thus  trifled  with,  nor  al- 
low its  ministers  to  thus  substitute  pretense 
for  performance."  Nicolson  Pavement  Co.  T. 
Fainter,  35  Cal.  700.  And  while  It  Is  true 
that,  in  general,  repair  has  reference  to  the 
reconstrucUon  and  restoration  of  an  Impw- 
fect  existing  thing,  It  Is  none  the  less  true 
that  in  contracts  and  In  atatatea  it  frequent- 
ly has  a  broader  idgnlflcance.  The  charter 
of  San  Frendaco,  In  dealing  vitb  the  qnes* 
tlon,  declares  in  section  16  of  chapter  2  of 
article  6,  that  the  board  ''shall  parttcnlariy 
specify  In  said  notice  •  •  •  what  mate* 
rials  shall  be  used  in  said  repairs."  And  in 
note  2  to  Bncyclopffidia  of  Law  (2d  E}d.)  vol. 
24,  p.  472,  under  the  head  of  "Repairs."  will 
be  found  numerous  cases  In  which  the  word 
has  been  held  to  apply  to  a  new  construction 
of  different  material.  The  notice  in  terms 
called  for  repair  as  well  as  for  construction, 
and  "to  permit  such  walk  to  remain  and  at- 
tempt to  repair  It  by  nailing  a  rotten  or  even 
a  sound  board  back  to  a  rotten  stringer  Is  as 
nef^igent  as  to  construct  a  walk  of  unsound 
materials  in  the  first  place."  Glty  of  Shelby- 
Tllla  T.  Brant,  61  111.  App.  164. 

It  to  urged  that  It  does  not  appear  that  the 
board  of  public  works  bad  any  money  with 
.  which  to  make  tbe  needed  r^altt  and  to. 


therefore,  relieved  of  responsibility.  It  does 
not  appear  that  tbey  sought  an  appropriation 
for  the  purpose;  but^  moreover,  they  had 
power  to  compel  the  abutting  property  own- 
ers to  make  the  needed  repair,  to  do  the  work 
themselves,  or  to  enter  Into  a  contract  with  a 
anltftble  person  to  have  It  done,  which  person 
would  have  a  lien  for  the  amount  expended. 
Charter  of  San  Franctoco,  c.  2,  art  6,  H 16, 17. 
Tbey  still  further  had  power  to  procure  the 
arrest  of  the  owners  in  default,  and  tbe  fines 
so  collected  form  a  special  fond  for  rei»alr- 
Ing  sidewalks.  GhartOT  of  San  Francisco,  c. 
2,  art  e,  S 18.  Aa  said  in  City  of  New  Albany 
V.  McCulIoch,  127  Ind.  50a  26  N.  B.  1074: 
"An  examination  of  the  statute  above  re- 
ferred to  will  disclose  the  fact  that  cities  in 
this  state  are  clothed  with  power  to  improve 
and  keep  in  repair  their  atreete  and  alleys 
without  expraise  to  the  city,  and  where  such 
power  exists  we  do  not  tiiink  It  is  a  defense, 
when  sued  for  injuries  occurring  by  reason 
of  its  neglect  to  keep  the  streets  in  repair, 
to  say  it  had  no  funds  with  which  to  pay 
for  anch  repairs."  See,  also,  Gity  of  Belton 
T.  Turner  (Tex.  Civ.  App.)  27  S.  W.  831;  Vil- 
lage of  Shelby  t.  Glagett  46  Ohio  St  549,  22 
N.  B.  407,  6  L.  R.  A.  606;  Brie  T.  Schwingle, 
22  Pa.  384,  60  Am.  Dec.  87;  Bvanston  v. 
Gunn.  99  n.  8.  660,  2S  L.  Ed.  806. 

It  was  not  necessary,  as  argued  by  appel- 
lant, that  the  board  should  have  knowledge 
of  the  precise  defect  in  the  sidewalk  which 
occasioned  the  Injury.  "In  such  case  the 
city  would  be  Justly  chargeable  with  notice 
of  the  general  unsafe  condition  of  the  walk, 
though  nobody  may  have  known  the  special 
condition  of  the  particular  board  which  did 
the  mischief."  City  of  S^elbyvllle  t.  Brant, 
61  HI.  App.  154;  Shaw  t  Sun  Prairie,  74  Wis. 
108,  42  M.  W.  271;  Fumell  v.  City  of  St  Paul. 
20  Minn.  117  (OU.  101);  City  of  McLeansboro 
T.  Trammel,  109  111.  App.  524;  Moore  v.  City 
of  Mlnneapolto,  18  HInn.  800  (GU.  258). 

With  the  board  of  public  works  and  their 
sureties  were  sned  the  owners  of  the  prop- 
erty. Appellante  contend  that  nndor  chapter 
2,  art  6, 1 16,  and  article  1,  S  Sf  of  Uie  charter 
of  San  Francisco,  the  liability  of  the  owners 
with  the  board  of  public  works  was  Joint 
and  several,  and  that  the  court  erred  in  dis- 
missing the  defendant  owners  of  the  property 
from  the  case.  But  the  rule  to  fundamental 
that,  if  several  are  guilty  In  common  of  tort, 
the  injured  person  has  his  right  of  action  for 
damages  against  all  or  each,  and  may  sue 
them  .  either  Individually  or  collectively. 
Grundel  v.  Union  Iron  Works,  127  Cal.  438,  59 
Pac.  826.  47  L.  R,  A.  467,  78  Am.  St  Rep.  75. 
Moreover,  the  appellants  In  this  case  affirma- 
tively sought  by  their  demurrer  this  very  dis- 
missal, urging  that  there  was  a  misjoinder  of 
defendants,  In  that  they  themselves  were 
joined  In  the  action  with  the  defendant  own- 
ers of  the  property.  We  perceive  no  errora 
in  the  rulings  of  the  court  in  admitting  and 
rejecting  evidence,  nor  In  the  instructiona 
which  it  gave  and  refused  to  give.  Thojw 
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refoKd  were  either  properly  refased  as  con- 
taining a  mlataken  proposltlcm  of  law.  or 
were  snbatantUlly  covered  by  tiiose  actually 
given. 

For  the  foregoing  reasons,  the  judgment 
and  order  appealed  from  are  a£Brmed. 

We  concur:  McFARLAND,  T. ;  LOBIQAN, 
J.;  SHAW,  J. 


147  Cal.  W8 

KRAMER  T.  CITY  OF  LOS  ANGBLBB. 

(L.  A.  1.379.) 
(Sapr«me  Court  of  California.  Sept.  7, 19(KS.) 

1.  MTJNICIFAI.     COBPOBATIOHS  —  DsraOTXTB 

Dbainb — Dauaoes — A0IX0N8 — FcTonvas  — 
Evidence. 

In  an  acUoa  against  a  city  for  damages 
cansed  to  a  private  property  owner  by  the  burst- 
ing  of  a  storm  sewer,  evidence  held  to  sustain 
findiogs  tbat  the  city  constructed  the  portion  of 
the  sewer  lying  across  plaintiff's  property  and 
connected  it  vith  a  storm  drain  in  aucb  a  man- 
ner that  it  was  incapable  of  Bustaining  the 
pressure  of  water  which  was  intended  to  and 
did  pase  through  it,  and  that  the  city  was  negli- 
gent in  allowing  the  outlet  to  become  clogged 
with  debris,  so  as  to  increase  the  pressure. 

2.  SaUE— OONSTBQOTON    OF  SeWER— PBIVATB 
PBOFEBTT— POWEB  or  MUNICIPALITT. 

A  manicipal  corporation,  having  power  to 
construct  a  public  storm  drain  under  its  general 
power  to  construct  and  maintain  streets,  and 
being  authorized,  also,  to  construct  the  same 
dther  in  the  streets  or  in  private  property  con- 
demned for  snch  purpose*  was  authorized  to 
agree  with  private  property  owners  to  construct 
the  same  along  a  right  of  way  donated  by  them 
in  a  ravine  in  the  city  at  the  joint  expense  of 
such  property  owners  and  the  dty. 

3.  Saue— Evidence. 

Where,  in  an  action  by  a  property  owner 
for  damages  sustained  by  the  bursting  of  a 
storm  sewer,  he  contended  that  the  outlet  of 
the  sewer  was  obstructed  by  dAris,  evidence 
showing  the  condition  of  the  outlet  immediately 
after  a  storm  had  subsided  was  admissible;  it 
being  impossible  to  observe  the  outlet  while  the 
storm  prevailed, 

4.  Same— Notice. 

Where  the  largest  part  of  the  damage  bub- 
tained  by  a  property  owner  by  a  break  in  a 
storm  sewer  occurred  durinjf  a  second  storm, 
and  after  such  owner  had  notified  the  city  street 
departments,  the  city  engineer,  and  the  mayor 
and  common  council  in  open  session  of  the  break 
In  the  sewer  on  bis  premises,  the  city  was  not 
entitled  to  notice  of  an  obstruction  at  the  outlet 
of  the  sewer  as  a  condition  of  its  liability  for 
dnmages  resulting  therefrom ;  the  city  being 
bound  to  anticipate  the  probability  of  such 
occurrences  and  to  guard  against  them  by  in- 
spection. 

6.  Sauk— Dauaqks. 

Where  plaintiff  maintained  a  building 
which  he  used  as  a  rendence,  dancing  school, 
and  to  rent  for  parties  and  entertainments,  and 
be  suffered  a  loss  of  engagements  already  made 
for  dancing  classes  and  receipts  from  rentals  of 
the  dancing  hall  by  reason  of  the  flooding  of  the 
building  by  a  break  in  defendant's  storm  sewer, 
a  recovery  for  the  loss  of  such  receipts  was  not 
objectionable  aa  an  attempt  to  recover  lost 
profits. 

Department  2.  Appeal  from  Superior 
Court,  Lot  Angeles  Oounty ;  Waldo  M.  Xork, 
Jndg& 


Actitm  1^  Houry  7.  Kramer  agmliut  the 
dty  of  Lob  Angelee.  From  a  judgment  in 
favor  of  plaintiff,  and  from  an  order  denying 
defendanffl  motion  for  a  new  trial,  it  ap* 
peals.  Affirmed. 

Rehearliv  denied  Octobo*  7,  1905. 

W.  B.  Mathews  and  Herbert  J.  Goodge, 
for  appellant  Bicknell,  Gibson  &  Trask  and 
Dunn  &  Cmtchw,  for  respondent 

liORIGAN,  J.  Tbia  action  is  brought  by 
plaintiff  to  recover  damages  from  the  city 
of  Los  Angeles  for  Injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  neg- 
ligence of  the  <dty  relative  to  a  drainage  con- 
duit constructed  through  his  premises.  From 
a  jud^nent  in  favor  of  plaintiff,  and  an  or- 
der denying  defendant's  motion  for  new 
trial,  the  city  appeals. 

The  material  facts,  as  fonnd  by  the  lowtf 
court,  substantially  stated,  are:  That  prior 
to  the  year  18S8  Uaece  existed  in  the  dty  of 
Lob  Angeles  a  small  ravine  or  arroyo, 
known  as  the  **Amyo  de  loa  Reyes,"  which 
began  In  the  hilly  section  of  the  northwestern 
portion  of  said  city  at  a  p(Aat  north  of  the 
int^section  of  Second  and  Fronont  streets, 
and  ran  thence  In  a  aouOierly  direction 
through,  along,  and  across  the  public  streets 
of  said  city,  and  through  and  across  iHivate 
property,  to  a  point  south  of  the  lntersectl(m 
of  Eighteenth  and  Fign«mi  streets;  that 
said  arroyo,  by  means  of  its  branches,  tribu- 
taries, and  the  contour  of  the  ground  in  said 
hill  section  of  the  city,  received,  collected, 
and  carried  off  a  large  portion  of  the  storm 
water  naturally  falling  In  said  hill  section, 
and  delivered  the  same  to  and  upon  the 
public  streets  and  private  property  of  said 
city ;  that  in  1883  or  1885  the  dty.  for  the 
purpose  of  confining  said  surface  waters 
falling  and  accumulating  in  said  bill  sec- 
tion and  flowing  in  said  arroyo^  constructed 
In  said  arroyo,  at  the  places  where  it  crossed 
the  public  streets,  a  82-Inch  cement  pipe  or 
main,  and  also  constructed  in  said  am^o, 
from  a  point  in  said  hill  section  near  the 
comer  of  Second  and  Fremont  streets  to  a 
point  southerly  and  in  the  east  line  of  Flower 
street  near  Fifth  street  a  41-inch  brick  con- 
duit; that  thereafter  a  cement  pipe  of  90 
Inches  in  internal  diameter  was  laid  In  said 
arroyo  from  the  southerly  end  of  said  brl<* 
conduit  to  Ninth  street  a  short  distance 
north  of  the  property  of  plaintiff ;  that  there 
was  also  constructed  in  said  arroyo,  from  a 
point  just  sonth  of  plaintiff's  prc^ierty 
southerly  to  a  point  In  Flgueroa  street  near 
Its  intersection  with  Eighteenth  street  anoth- 
er cement  pipe  30  inches  In  Internal  diameter, 
and  terminatiog  in  a  well  constructed  by 
said  city  in  Flgueroa  street  which  well  was 
by  said  city  also  connected  by  means  of  a 
22-lncb  pipe  with  another  small  well  con- 
stmcted  by  the  city  in  Fijoieroa  street  about 
50  feet  from  the  first  one,  and  over  these 
wells  the  dty  placed  iron  gratings  flush  with 
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the  sarfnce  of  said  street,  saM  two  gratings 
constltntlng  tbe  onl7  outlets  of  said  cement 
pipe ;  that  portions  of  said  cement  pipe  were 
constructed  in  said  arroyo  by  and  at  the  ex- 
pense of  the  owners  of  tbe  lots  through  which 
tbe  same  was  laid,  portions  by  the  city  at  Its 
own  expense,  and  other  portions  at  the  joint 
expense  of  the  dty  and  the  owners  of  the 
lots  through  which  the  same  was  laid;  that 
In  ManA,  1897,  plalntlflT  and  the  owners 
of  the  lots  next  adjoining  plaintiff  petitioned 
the  city  council  to  pipe  that  portion  of  said 
arroyo  which  ran  across  their  respective 
lots.  ofE^rlng  to  pay  one-half  of  the  cost 
thereof,  and  In  Norember,  1897,  said  city, 
tor  the  purpose  of  completing  said  storm 
drain,  which  bad  already  been  constructed 
from  a  point  in  tbe  hill  section  of  said  city 
within  a  abort  distance  north  of  plaintiff's 
pnpetiy,  and  tram  the  south  of  plaintiff's 
property  down  to  tbe  southerly  terminus  of 
said  drain  in  the  wells  in  Flgneroa  street, 
and  for  the  purpose  of  carrying  said  storm 
waUx  therein,  constructed  across  the  proper- 
ty of  plaintiff  and  tbe  lots  of  tbe  adjoining 
owims  a  cement  pipe  of  30  inches  Internal 
diameter,  and  so  connected  tbe  same  with  the 
other  portions  of  said  storm  drain  already 
completed  that  the  rame  then  constituted  a 
closed  conduit  or  storm  drain  from  a  point 
in  the  hill  section  of  said  city  to  its  southerly 
tmnlnus  or  outlet  in  said  wells  In  Flgueroa 
street,  near  Blgbteentb  street ;  that  half  the 
coat  of  constmctlon  throagh  the  property  of 
plaintiff  and  through  the  adjoining  lota  was 
paid  by  the  owners  of  said  tots  Into  the  city 
treasury  of  said  city ;  that  subsequent  to  tbe 
completion  of  said  storm  drain,  and  prior  to 
November  17. 1900,  plaintiff  constructed  upon 
his  property  a  frame  dwelling,  described  in 
the  pleadings  and  known  as  "Kramer's 
School  toT  Dancing,"  which  on  said  last- 
mentioned  date  was  beli^  used,  and  had 
thoretofore  been  used,  by  plaintiff  as  a  resi- 
dence and  hall  for  conducting  a  dancing 
Bchoolf  and  also  for  renting  purposes  tor 
parties  and  entertainments;  that  subseQuent 
to  the  constmctlon  through  the  property  of 
plaintiff  of  said  cement  pipe,  and  prior  to 
said  17tb  of  November,  1800;  tbe  dty,  for  the 
purpose  of  more  effectually  collecting  and 
confining  the  storm  waters  which  fell  and 
accumulated  In  said  hlU  section  of  tbe  dty 
and  ran  through  and  over  tbe  public  streets 
tiliBCWti  built  and  laid  under  the  said  public 
streets  two  other  cement  pipes  or  storm 
drains  SO  Inches  In  Internal  diameter,  and 
connected  tbe  same  with  Uie  flrst-mentloned 
storm  drain  at  or  near  the  Intersection  of 
Second  and  Fremont  streets,  one  of  which 
latraals  or  tributaries  extended  In  a  north- 
easterly direction  In  said  hill  section,  and  tbe 
other  In  a  northwesterly  direction  in  said 
hill  sectton;  that  said  dty  at  all  times 
after  the  construction  of  said  cement  pipes 
or  storm  drains  has  maintained  the  same 
under  its  supervision;  that  the  ptHrtion  of 
said  pipe  so  constructed  under  the  building 


of  plaintiff  was  n^llgently  constructed,  and 
of  impnqwr,  insufficient,  and  defective 
material,  and  was  Inadequate  to  wltbstand 
the  pressure  of  the  water  which  was  In- 
tended to  and  did  pass  through  the  same; 
that  just  prior  to  November  17th  defendant 
dty  n^llgently  permitted  said  pipe  and  tbe 
outlet  thereof  to  become  partially  dogged 
and  stopped  np  with  debris,  and  tiiat  ^ 
reason  of  the  n^llgence  of  said  defendant  In 
tbe  construction  of  said  pipe  and  the  defec- 
tive character  of  the  material  used  by  said 
defendant  in  its  construction,  and  by  reason 
of  its  negligence  In  the  maintenance  of  said 
pipe,  the  same  on  the  17th  of  November, 
1900,  broke  at  certain  points  underneath 
plaintiff's  building.  In  consequence  of  which 
large  volumes  of  muddy  and  oily  water  were 
discharged  Into  the  basement  of  said  build- 
ing ;  that  Immediately  and  on  November 
17,  1900,  pkiintlff  notified  the  street  depart- 
ment, the  dty  raglneer,  and  mayor  of  said 
dty  of  the  breaking  of  said  pipe  and  the  con- 
dition of  plalntlfTs  premises ;  that  on  Novem- 
ber 21,  1900,  he  appeared  before  tbe  city 
council  of  said  city,  convened  In  regular  ses- 
sion, and  informed  said  council  of  the  break- 
ing of  said  pipe  and  the  condition  thereof 
and  tbe  condition  of  his  premises;  that  de- 
fendant wholly  failed  to  take  any  steps  or 
make  any  effort  to  repair  said  pipe  or  place 
tbe  same  in  safe  condition,  and  thereafter, 
on  said  21st  of  November,  1900,  In  con- 
sequence of  the  broken  condition  of  said 
pipe,  the  basement  of  plaintiff's  building  was 
again  submerged  with  muddy  and  oily  water. 
And  the  court  found  that  plaintiff  bad  been 
damaged  in  the  sum  of  f2,6ia86,  injuries 
sustained  by  the  sinking  of  the  foundations 
of  his  building.  Injuries  to  his  furniture  con- 
tained therein,  and  toss  resulting  to  his 
business. 

Upon  this  appeal  appellant  attacks  prac- 
tically all  of  the  findings  made  by  the  court 
upon  the  ground  tliat  the  evidence  Is  in- 
Buffldent  to  Justify  them.  We  do  not  deem 
It  necessary  to  consider  this  attack,  except  as 
to  a  few  of  the  main  findings.  As  to  the 
others,  It  Is  suffldoit  to  say  that  we  bare 
given  them  careful  attention,  and,  while  it 
must  be  ctmceded  tb&t  some  of  them  could 
have  been  better  and  more  satisfactorily 
supported  evidence  which  from  the  nature 
of  the  case  was  accessible,  yet  we  cannot 
say  that  a  reasonable  consideration  of  such 
evidence  as  was  addressed  to  them  warrants 
the  claim  of  appellant  that  It  was  Inauflldent 
to  sustain  th^. 

Referring  now  to  the  iwindpal  findings  at- 
tacked, it  is  insisted  that  tbe  evdence  was 
insuffident  to  Justify  the  finding  that  the  dt7 
constructed  tbe  portion  of  the  pipe  lying 
across  the  property  of  pl^tlff  and  connect- 
ing it  with  tbe  storm  drain  already  construct- 
ed. Aside  from  such  facte  as  are  contained 
In  the  redted  findings,  the  evidence  shows 
that  the  pipe  which  was  constructed  across 
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the  premises  of  pl&intur  was  designed  as,  and 
■was  a  portion  of,  a  conduit  system  practically 
ooDstmcted  by  tbe  city  at  Its  own  expense, 
or  conjointly  wltb  tbe  owners  of  property 
through  wblch  tbe  conduit  ran,  for  the  pur* 
pose  of  draining,  as  far  as  Its  capacity  would 
do  80,  a  portion  of  the  bill  section  of  the  city, 
and  relieving  that  portion  of  tbe  city  soutb 
of  said  hill  section  from  the  burden  of  tbe 
storm  waters.  This  system,  save  the  laterals 
in  the  hill  sections,  had  been  completed.  In- 
cluding the  outlet  on  FIgueroa  and  Eighteenth 
streets,  along  the  arroyo  north  and  south  of 
the  property  of  plaintlfT  and  that  of  a  few 
others  adjoining  him  at  the  time  they  applied 
to  the  dty  to  complete  the  portion  through 
their  property.  When  this  application  was 
filed  with  tbe  city  council,  in  which  plaintiff 
and  bis  co-petitioners  offered  to  pay  one-half 
of  the  expense  of  construction,  the  dty  having 
refused  to  bear  more  than  one-half,  that  body 
took  the  matter  entirely  in  cbarge  and  order- 
ed a  contract  for  the  construction  of  the  ce- 
ment pipe  across  tbe  property  of  plaintiff  and 
tala  co-petItlon«8  to  be  made  between  the 
efty  and  W.  A.  Frlnck.  This  contract  was 
approved  by  the  dty  attorney  and  signed  by 
the  mayor,  and  tbe  conliactor,  FrindCf  con- 
Btrocted  tbe  pipe  in  question,  which  being 
completed,  the  dty  paid  the  contract  price; 
the  plaintiff  and  his  ioelghbors  paying  into  the 
treasury  one-half  fliereof.  Plaintiff  was  not 
consQited  aa  to  the  slz^  materials,  or  laying 
of  said  pipe,  or  anything  relating  to  it  Tbe 
d^  controlled  the  entire  matter.  It  tbm 
appears  from  the  evidence  that  the  dty  as- 
sumed the  power  to,  and  in  fact  did,  contract 
for  tbe  construction  of  the  conduit  In  question. 

But  It  Is  contended  by  appellant,  and  Its 
objection  to  the  sufBcIency  of  the  finding  Is 
grounded  mainly  on  that  proposition,  that 
while  the  dty  entered  in  fact  into  the  con- 
tract for  the  construction  of  this  portion  of 
the  conduit,  and  did  construct  It,  yet  Its  act 
in  that  regard  was  ultra  vires  and  void;  that 
the  coDBtructlon  of  this  conduit  was  an  im- 
provement in  private  property;  and  that  the 
dty  bad  no  power  or  authority  to  build  a  pipe 
line  or  storm  drain  for  tbe  benefit  of  the  own- 
ers of  private  property.  We  cannot  agree 
with  this  position  of  appellant.  It  Is  true, 
as  suggested  by  appellant,  that  a  municipal 
corporation  has  no  power  to  construct  upon 
private  property  a  pipe  or  conduit  for  the  sole 
purpose  of  relieving  the  property  owner  of 
the  Inconvenience  or  danger  caused  by  the 
existence  thereon  of  a  natural  water  course 
or  drain.  But  this  was  not  the  purpose  of 
the  construction  of  the  conduit  over  plaintiff's 
premises.  It  was  for  tbe  purpose  of  com- 
pleting a  drainage  system  mainly  constructed 
by  tbe  dty  and  used  by  it  to  conc^trate  and 
control  tbe  storm  waters  flowing  from  the 
UU  section  of  the  dty  as  far  as  tbe  aystem 
was  capable  of  doing  so,  and  that  the  manic- 
ipaltty  had  power  to  provide  a  complete 
system  for  that  pnzpoae  we  do  not  think 


open  to  question.  The  power  at  Qie  mnnld- 
pallty  to  construct  sewers  and  drains  is  de- 
rived from  its  authority  to  construct  and 
maintain  streets.  It  is  not  necessary  that 
express  power  should  be  conferred  by  the 
charter  for  the  former  puipoee.  Without  any 
special  grant,  such  power  is  regarded  as  md- 
dent  to  the  general  and  express  power  to 
construct  and  maintain  streets.  Dillon  on 
Munldpal  Corporations,  SI  S06,  807;  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  voL  10.  p.  237. 
The  dty,  when  it  commenced  the  improve- 
ment of  the  bill  portion  of  the  dty — to  con- 
struct and  lay  out  streets  therein — was  con- 
fronted with  the  necessity  of  taking  care  of 
the  storm  waters  which  fell  in  that  .section 
of  the  dty,  and,  as  no  limitation  and  restric- 
tion was  Imposed  upon  it  under  the  charter. 
It  had  the  right  to  make  such  provlsiott  tot 
their  disposition  as  In  its  Judgment  was  best 
It  can  hardly  be  questioned  tliat  for  such  pur^ 
poee  It  might  bave  constructed  a  sewer  or 
dsaln  In  the  pnbllc  streets  running  In  tbe 
same  general  direction  as  the  course  of  tbe 
arroyo.  And  If  In  the  exodse  of  Its  dlscre- 
don  tbore  was  an  dMxvtmiity  afforded  It  of 
conatmctliis  a  sewer  or  drain  over  priTatft 
IHCoperty,  we  do  not  see  bow  any  valid  objec- 
tion could  be  presented  against  Its  doing  so. 
Tbe  power  «i««"s,  ttie  axerdae  of  it  la  left 
to  tibe  ^acretlon  of  the  mnnldpalltr.  If  neo- 
eeaary,  a  right  nt  way  tor  audi  poipoae  ml^ 
have  been  condemned  by  ttw  dty  along  the 
arroyo.  And  If  the  atj  saw  fit  to  avi^ 
damagliig  Ita  atreeta  by  tearing  ttiem  up  to 
constmct  a  atwm  drain  ttiwelii,  or  to  avMd 
the  expense  of  condemning  a  r^t  of  way 
through  private  propwty  for  that  purpose,  to 
accept  from  the  property  ownas  a  nataraJ 
and  convenient  way  along  tiie  am^o,  and  c<m- 
stmct  ita  storm  drain  tiier^n,  we  do  not  see 
how  this  construction  can  be  said  to  be  ultra 
vires.  To  have  constructed  tbe  drain  in  the 
public  streets  or  under  condemnation  proceed- 
ings would  bave  been  for  tbe  public  benefit 
and  In  the  exerdse  of  Its  manldpal  power. 
The  character  of  the  construction,  aa  being  a 
public  benefit  and  within  Its  munidi>al  power, 
ia  not  affected  by  the  drcumstance  that  the 
owners  of  land  along  tbe  arroyo  consented  to 
give,  and  the  dty  acc^ted,  a  right  of  way 
which  It  might  have  purchased  or  condemned. 
Nor  waa  the  construction  of  the  portion  of 
the  storm  drain  across  plaintiffs  property 
any  the  less  a  public  improvement  because 
its  construction  at  that  time  only  Involved 
the  premises  of  plaintiff  and  those  of  bis  neigh- 
bors, and  was  of  particular  benefit  to  plaintiff. 
The  construction  of  this  portion  constituted 
the  completion  of  the  system,  and,  as  tbe 
municipality  bad  the  power  to  construct  the 
whole  storm  drain.  It  necessarily  had  the 
power  to  construct  every  part  of  it  There 
is  no  doubt  but  that  the  construction  of  the 
conduit  through  plaintiff's  premises  was  a 
benefit  to  him.  But  so  was  the  construction 
of  the  entire  aystem  of  benefit  to  each  partto- 
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ular  porHon  of  property  tbrough  which  It  waa 
constructed,  and  In  determining  beneflts  the 
Byrtem  In  its  entirety  must  be  considered. 
The  benefit  to  plainUff  was  no  greater,  when 
the  portion  on  his  land  was  constructed,  than 
Jt  would  have  been  If  the  entire  drain  bad 
been  constructed  at  one  time;  and,  as  its  en- 
tire construction  was  a  public  Improvement 
which  the  dty  was  authorized  to  make,  it  Is 
of  no  consequence  that  particular  benefit  re- 
sulted to  plaintiff  through  its  completion.  It 
Is  not  necessary,  In  order  that  the  use  may 
be  regarded  as  public,  that  the  whole  of  the 
community  or  any  large  portion  of  It  may 
participate  in  It.  If  the  drain  be  of  public 
benefit,  the  fact  that  some  individuals  may 
be  specially  benefited  above  others  affected  by 
It  will  not  deprive  It  of  Its  public  character. 
Robs  t.  Davis,  97  Ind.  83. 

Many  other  considerations  are  urged  by 
respondent  why  the  construction  of  the  entire 
system  of  storm  drainage  along  this  arroyo 
was  a  proper,  exercise  of  municipal  power — 
the  growth  of  population  in  the  section  of  the 
city  traversed  by  the  arroyo,  and  the  construc- 
tion by  the  city  of  streets  across  that  stream 
from  the  hill  section  to  Eighteenth  street; 
the  placing  of  pipes  under  those  streets  at 
micb  Intersections,  and  the  filling  In  of  the  ro- 
malnder  of  the  bed  of  the  stream;  the  liabil- 
ity of  the  existence  of  nuisances  created  by 
stagnant  pools  formed  thereby  In  a  thickly 
settled  portion  of  the  dty.  and  which  would 
be  a  menace  to  public  health  and  safe^;  and 
the  actaal  existence  of  aoch  a  condition  In  the 
open  portion  of  the  arroyo  on  plaintiff's  prop- 
erty near  the  public  highway,  a  condition 
claimed  to  have  been  occasioned  through  the 
construction  of  the  conduit  by  the  city  above 
and  below  his  property,  and  for  which  condi- 
tion neither  himself  nor  the  adjoining  proprie< 
tors  were  responsible,  and  the  removal  of 
which,  by  completing  the  conduit  through  his 
premises,  waa  a  municipal  duty  and  public 
l>eneflt.  We  do  not  discuss  these  enggestiona; 
satisfied  that  under  the  power  to  construct 
and  maintain  streets  the  city.  In  making  such 
Improvements  in  the  bill  portion  thereof,  had 
a  right  to  construct  and  adopt  the  system,  of 
which  the  conduit  through  plaintiffs  land  con- 
stituted a  portion,  for  the  purpose  of  dispos- 
ing of  the  storm  waters  existing  at  least  In 
the  hill  section.  A  general  power  to  con- 
struct and  maintain  streets  is  sufficient  au- 
thority to  authorize  a  municipality  to  con- 
struct a  sewer  to  carry  off  storm  waters.  Mc- 
Gulre  T.  City  of  Bapld  City,  8  Dak.  846.  43 
N.  W.  706,  6  L.  R.  A.  752. 

There  are  only  two  other  findings  which  re- 
quire particular  mention.  The  plaintiff  based 
his  claim  for  damages  resulting  from  the 
breaking  of  the  pipe  constructed  by  the  dty 
ttrough  fala  premises  upon  two  grounds: 
First,  that  the  pipe  was  constructed  In  such 
manner  and  of  such  materials  that  it  was  In- 
capable of  withstanding  the  pressure  of  the 
water  which  was  intended  to  and  did  pass 

ttirongh  It;  and,  second,  that  the  dty  waa 
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n^llgent  in  allowing  the  ontlet  of  the  con- 
duit to  be  partially  clogged  and  stopped  up 
with  d£brls,  so  as  to  impede  the  passage  of 
the  water,  thereby  Increasing  the  pressure 
upon  th&t  portion  of  the  pipe  underneath  his 
building.  These  findings  are  challenged  by 
apiKllant  as  not  sustained  by  the  evidence. 
An  examination  of  the  record,  however,  satis* 
flea  us  that  there  was  sufficient  evidence  to 
sustain  the  findings  upon  both  points. 

The  pipe  laid  upon  plaintiff's  premises 
was  constructed  of  cement,  and  the  evidence 
clearly  shows  that  it  burst  from  the  Internal 
pressure  of  the  water  upon  It  As  to  the 
strength  and  sufficiency  of  such  pipe  to  with- 
stand water  pressure  (referring  to  the  testi- 
mony of  some  of  the  witnesses),  the  expert 
Purcell,  called  for  plaintiff,  testified  that  "the 
cement  pipe  practically  will  not  carry  any 
pressure  at  all,  and  it  is  considered  to  be  Im- 
practicable to  put  more  than  eight  feet  head 
on  It"  Another  one  of  plaintiff's  experts, 
Koebig.  testified  that  when  a  cement  pipe  is 
bedded  and  tamped,  It  could  not  be  subjected 
to  a  pressure  over  ten  feet ;  that  "the  break- 
ing strength  really  Is  between  eight  and  ten 
feet  the  safety.  That  Is  the  pressure  which 
the  pipe  should  be  subjected  to,  and  not 
more."  Wolbrecht  one  of  the  expwt  wit- 
nesses for  defendant  characterized  such 
pipe  as  "wholly  unfit  for  water  pressure." 
The  pressure  upon  this  pipe  across  plaintiff's 
premises  was  estimated  by  the  expert  wit- 
nesses for  plaintiff  to  be  approximately  7S 
feet ;  that  the  outlet  at  FIgueroa  and  Eight- 
eenth streets,  being  covered  with  iron  grating, 
did  not  materially  decrease  this  pressure, 
even  when  the  outlet  was  not  clogged  with 
debris;  that  under  the  most  favorable  cir- 
cumstances pressure  would  be  exerted  upon 
the  pipe  on  plaintifTs  premises  which  it  was 
entirely  inadequate  to  withstand.  It  waa 
agreed  by  the  same  character  of  witnesses 
(expert)  called  by  defendant  that  the  pres- 
sure on  said  pipe  would  be  76  feet  If  the 
outlet  was  stopped  with  da)ris,  but  that  as 
constructed.  If  the  outlet  was  unobstructed, 
the  pressore  would  be  from  9  to  10  feet 
These  estimates  were  given  on  the  assump- 
tion that  the  pipe  was  full  of  water,  which 
the  testimony  showed  was  liable  to  happen 
in  cases  of  ordinarily  severe  rainfalls  In  that 
vicinity,  and  which  was  the  case  when  the 
pipe  in  question  burst  This  testimony  bore 
upon  the  question  of  the  sufficiency  of  the 
pipe  as  constructed  to  stand,  when  full,  the 
ordinary  pressure  of  the  water  Intended  to 
pass  through  it  If  the  outlet  was  unobstmcted. 

As  to  the  sufficiency  of  the  evidence  to 
show  that  the  outlet  on  FIgueroa  and  Eight- 
eenth streets  was  clogged  up  at  the  time  the 
the  pipe  across  plaintiff's  premises  burst.  It 
appears  from  the  testimony  that  there  were 
taken  out  of  the  well,  at  the  outlet,  the  day 
after  the  storm  during  which  the  pipe  In 
question  broke,  large  quantities  of  brancbee 
and  several  big  rocks,  and  that  the  bars 
Which  covered  the  30-lnch  cement  dlsdiazge 
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pipe,  wbere  It  entered  Into  the  well  on  the 
east  side  of  Flgueroa  street,  and  the  bars 
which  covered  the  22-ljich  pipe  from  that 
well  to  the  outlet  on  the  west  side  of  Figue- 
roa  street,  were  so  closed  up  that,  as  the  wit- 
ness St  Martin  said  they  were  so  "full  of  stuff, 
had  to  puJl  It  out  with  a  shovel ;  that  Is,  had 
to  get  It  away  from  the  bars.  In  the  condi- 
tion It  [the  well]  was  In,  a  small  amount  of 
water  could  run  through  there.  It  necessa- 
rily lessened,  of  course,  the  capacity."  We  do 
not  perceive  from  the  record  that  there  was 
any  testimony,  save  that  of  this  witness,  as 
to  an  actual  examination  of  the  condition  of 
the  outlet  after  the  storm  during  which  the 
pipe  in  question  broke,  and  his  examination 
showed  It  much  obstructed  at  that  time. 
There  was  water  run  through  this  conduit 
during  the  entire  year,  which  would  natu- 
rally carry  more  or  less  dSbrls,  to  find  lodg- 
ment against  the  bars  at  the  outlet  and  im- 
pede the  flow  of  the  water  in  the  event  of  a 
storm.  It  IB  conceded  by  all  the  witnesses  In 
the  case  that  the  clogging  of  this  outlet  would 
throw  a  pressure  upon  the  pipe  on  plaintiff's 
premises  which  It  was  not  constructed  to 
withstand,  and  the  fact  that  It  broke  when 
the  first  storm  came  would  be  some  evidence 
of  Itself  that  the  outlet  was  then  clo£xed  and 
Impeded^  There  was  evidence,  too,  that  as 
to  the  grating  which  covered  the  well,  and 
which  was  intended  to  be  a  relief  to  the  flow 
of  water  there,  the  dSbris  usually  carried  or 
flowing  down  the  street  In  which  the  well 
waa  located-^eaves,  straw,  filth,  etc.— had 
a  natural  tendency  to  clog  this  grating  up, 
and  BO  create  a  solid  obstacle  against  the 
relief  to  the  flow  of  the  water  from  the  out- 
let which  it  was  Int^ided,  In  case  of  a  storm, 
to  alford.  There  is  some  evidence  In  the  case 
whldi,  while  not  showing  positively  that  that 
was  the  condition  of  the  grating  at  the  time 
of  the  storm,  yet  strongly  indicates  that  it 
was;  ai^  this  evidence  was  of  euch  charac> 
tor  that  the  court  might  reasonably  Infer 
that  this  was  the  condition  of  the  grating  at 
that  time. 

As  we  have  said,  the  only  evidence  of  ac- 
tual inspection  of  the  outlet  to  ascertain  its 
condition  was  made  by  the  witn^s  St.  Mar- 
tin. It  is  not  pretended  that  any  officer  or 
employe  of  the  city  at  any  time  made  any 
Inspection  of  the  outlet  to  ascertain  whether 
it  was  obstructed  or  not,  either  before  or  af- 
ter the  storm.  It  is  urged  by  the  appellant, 
against  the  testimony  of  the  witness  SL  Mar- 
tin and  other  testimony  to  the  same  point 
that  it  only  tended  to  show  the  condition  of 
the  outlet  after  the  storm.  But  evidence 
showing  the  condition  of  the  outlet  Immedi- 
ately after  the  storm  subsided,  It  being  In  the 
nature  of  things  Impossible  to  observe  it 
while  the  storm  prevailed,  was  competent 
evidence  from  which  a  reasonable  inference 
could  be  deduced  ttut  the  condition  as  dis- 
closed then  existed  at  and  prior  to  the  time 
of  the  storm.  Dlst,  of  Columbia  v.  Gray, 
6  Afip.  D.  a  310.  While  there  Is  some  ad- 


ditional evidence  In  the  record  on  this  XK>Int; 
we  think  we  have  called  attention  to  soffl- 
clent  of  It  to  meet  appellant's  objection. 

Taking,  then,  the  evidence  In  the  case, 
which  we  have  referred  to  in  a  general  way, 
addressed  to  the  flndings  of  fact  which  the 
appellant  attecks,  we  think  It  entirely  suffi- 
cient to  support  both  of  them.  It  is  not 
pretended  but  that  the  breaking  of  the  pipe 
was  occasioned  through  the  internal  pressure 
of  the  watw.  All  the  witnesses  in  the  case 
agreed  to  this.  Independent  ot  any  question 
whether  there  was  an  obstruction  of  the  out- 
let at  the  time  the  pipe  broken  the  court 
was  warranted,  from  the  evidence  adduced 
by  plaintiff's  witnesses,  in  finding  that  the 
pipe  as  constructed  by  tiie  dty  was  Inade- 
quate to  withstand,  when  full,  the  mere 
pressure  of  the  water  which  It  was  Intended 
to  carry.  This  finds  ample  support  In  the 
testimony  of  tiie  experts  for  plaintiff,  and 
the  fact  that  the  pipe  broke  under  measure 
of  the  water  flowing  freely  (If  appellant^s 
claim  that  the  outlet  was  unobstmcted  were 
true)  would  confirm  the  testimony  of  these 
witnesses  that  It  was  inadequately  con- 
structed to  withstand  tiiat  mere  pressure. 
And  that  the  court  was  warranted  In  flnding 
that  the  outlet  was  in  an  otetructed  con- 
dition is  Buffldently  clear  from  the  evidence 
upon  that  point  to  which  we  have  referred. 
These  constitute  the  only  flndings  which  we 
think  require  discOssIon.  The  others  which 
are  challenged  are,  in  our  opinion,  as  we 
have  said,  sufficiently  sustained  by  the  evi- 
dence, and  particular  reference  to  them  we 
think  unnecessary. 

There  is  but  one  otbw  additional  point  in 
the  case  made  by  appellant,  aside  from  the 
matter  of  damages,  which  reqotres  mention. 
The  appellant  does  not  question  the  rule 
that  a  muni(^pallty,  when  the  construction 
of  sewers  or  drains  Is  within  Ite  power,  is 
liable  for  injuries  such  as  are  claimed  to 
have  been  sustelned  by  plaintiff,  and  which 
are  the  result  of  n^llgence  in  the  construc- 
tion of  such  work,  or  for  failure  to  keep  the 
same,  when  constructed,  In  proper  r^air 
or  free  from  obstruction.  It  is,  however, 
insisted  that  It  is  the  rule  that  a  dty  is  not 
chargeable  with  n^llgence,  If  permitting 
such  obstruction,  until  after  notice  of  ite  ex- 
istence, and  that  in  the  case  at  bar  it  does 
not  appear  that  the  an>ellant  bad  any  notice 
that  the  outlet  on  Flg^eroa  and  Eighteenth 
streets  had  become  stopped  up.  This  point 
of  appellant,  it  Is  claimed  by  rei^ondent,  is 
of  no  moment  as  affecting  the  liability  ot  the 
city  In  the  present  case,  because,  it  is  In- 
sisted by  him,  that  this  element  of  negligence 
in  permitting  the  outiet  to  become  stopped  up 
may  be  eliminated,  as  the  evidence  stlU 
shows,  from  the  testimony  of  apjtellon^s  own 
witnesses,  that  appellant  was  negligent  in 
constructing  the  conduit  across  plaintUTs 
premises  of  material  unfit  to  bear  the  ordi- 
nary pressure  of  the  water  flowing  through 
It  without  any  stoppage  of  the  outlet 
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Whatever  merit  tiiiere  might  be  In  this 
claim,  the  force  ot  it  is  lost  under  the  finding 
of  the  court  that  the  Injury  to  plaintiff  was 
occasioned,  not  purely  through  the  negligent 
construction  of  the  conduit  in  question  by 
aiWeUant,  but  that  this,  combined  with  Its 
negligence  In  permitting  the  outlet  to  be  ob- 
stmcted,  occasioned  the  damage. 

Upon  the  matter  of  notice,  If  the  rule  con- 
tended for  by  appellant  applies,  It  appears, 
In  our  Judgment,  that  the  city  did  have 
notice  sufficient  to  move  It  to  an  examination 
of  the  outlet  to  ascertain  its  condition  and 
remove  the  obstructions.  The  fiooding  of 
plaintiff's  premises  by  the  breaking  of  the 
pipe  occurred  during  the  first  storm  men- 
tioned In  the  findings;  the  second  flooding 
some  five  days  after  the  first  When  the 
flooding  from  the  first  storm  occurred,  the 
plaintiff  immediately  notified  the  street  de- 
partment of  the  dty,  and  the  city  engineer 
and  mayor,  of  the  broken  condition  of  the 
pipe  and  the  condition  of  his  premises  as  a 
result  thereof.  He  snbseiiuently  appeared 
befwe  the  dty  council  In  open  session  and 
notified  the  members  thereof  of  the  condition 
of  things.  Although  thus  notified,  the  offi- 
cials of  the  cl^  took  no  steps  to  actually 
r^Mlr  tlie  sewer  or  to  investigate  the  con- 
dition at  the  outlet,  and  plaintiff's  building 
was  afterwards  flooded  by  the  second  storm ; 
the  water  remaining  in  It  for  about  18  hoars. 
From  the  evldoice  in  the  case  the  court  was 
warranted  In  finding  that  the  greater  damage 
plaindfC  sustained  was  occasioned  by  the 
second  storm,  occurring  eittae  the  dty  had 
ample  notice  and  had  failed  to  act  on  it  We 
reach  ttiis  condudon  without  passing  upon 
the  point  made  by  respondent,  and  which 
appears  to  be  sustained  by  ample  authority, 
that  the  dty  was  not  entitled  to  notice 
obstroctions  at  the  outlet  before  it  became 
liable  for  damages  r^ultlng  therefrom ;  that 
it  is  the  duty  of  a  dty  to  antidpate  the 
probability  of  such  occurrences  and  to  guard 
against  them  by  occasional  examinations 
and  eleandngs.  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  VOL  10,  p^  216 ;  District  of  Columbia 
T.  Gray,  6  App.  D.  C  314;  Fort  Wayne  v. 
Coombs,  107  Ind.  75,  7  N.  E.  743 ;  Schumacher 
T.  City  of  New  Tork  (N.  X.)  69  M.  E.  773. 
The  genwal  rale  on  this  subject  la  stated 
In  Dtstrid;  of  Columbia  v.  Or^,  supra.  In 
iriilch  obstrnctlais  similar  to  those  com- 
plained of  in  the  case  at  bar  were  involved. 
"Bat  In  a  case  like  the  present  there  seems 
to  be  no  ground  for  tbe  application  of  ttie 
doctzlne  of  noUce  in  Its  ordlimry  sense. 
Ordinarily,  and  in  tbe  nature  of  things,  only 
the  c^UcesB  and  agents  of  the  mnnldpall^ 
could  know  of  soeh  an  obstruction  as  that  of 
whidi  omnplaint  is  here  mad&  Thore  could 
be  DO  pas8er*by  wbo  could  give  the  Informa- 
tiML  The  loeati<m  of  the  obstruction  was 
open  only  to  the  enqtloyte  ot  the  mnnldpall- 
ty,  and  It  was  their  duty  to  inspect  It  from 
time  to  time  and  ascertain  the  fact  that  no 


ol»truction  existed.  Only  by  such  inspection 
was  It  possible,  ordinarily,  to  as<»rtaln  the 
existence  of  such  obstructions;  and,  If  that 
wort  of  Inspection  was  neglected  by  the 
munidpallty.  It  has  no  right  to  require  that 
it  must  have  notice  from  some  other  source. 
Its  n^lect  of  duty  cannot  be  made  the  basis 
of  exemption  from  liability." 

As  to  the  amount  of  damages.  Aside  from 
injury  to  plaintiff's  building  from  settling, 
the  amount  of  damages  allowed  for  which  Is 
not  questioned,  the  court  allowed  plaintiff 
damages  for  injuries  to  furniture  and  uten- 
sils and  for  loss  of  the  use  of  his  building, 
the  allowance  of  portions  of  which  amounts 
appellant  questions.  Plaintiff  was  the  only 
witness  as  to  these  damages,  and  we  think 
his  testimony  Justified  the  allowance.  Aa 
to  the  damages  to  bis  furniture  and  nten^ls, 
bla  statement  was  <me  of  fact;  not  of  opinion, 
as  insisted  by  appellant. 

As  to  the  damages  to  his  business.  Plain- 
tiff was  also  the  only  witness  on  this  point 
Counsel  assume  that  In  bis  claim  for  such 
damages  plaintiffl  was  seeking  to  recover  prof- 
its which  be  lost  We  do  not  so  understand 
bla  daim.  It  was  for  the  loss  of  receipts 
for  rental  of  tbe  dandng  hall  and  loss  of 
caigagemoits  for  «i«^Ti<*ing  classes.  These 
were  oigM^ements  which  he  bad  actually 
mad^  and  which,  on  account  of  Injury  to 
tbe  dandng  hall,  bad  to  be  abandoned.  The 
only  expenses  he  had  were  tbe  running  ex- 
p&aea  of  the  hall,  whldi  be  bad  all  the  year 
round.  As  the  matter  of  profits  did  not  seem 
to  be  involved  in  this  claim  for  damages, 
appdlant^s  i>olnt  that  the  evidence  did  not 
warrant  its  allowance  is  wltbont  merit 

Various  other  points  are  made  upon  this 
appeal,  which  we  do  not  toudi  on.  They 
relate  mainly  to  claims  that  the  court  failed 
to  find  on  several  material  Issues  or  found 
outside  tiie  Issues  in  the  case.  We  do  not 
think  that  any  of  them  are  well  taken. 

Tbe  judgment  and  order  are  affirmed. 

We  concur :  UcFABLAND,  J. ;  HEN- 
SHAW,  J. 


1  Gal.  App.  411 
PEOPLE  V.  COWAN. 
(Court  of  Appeal,  Second  District,  California. 
Aug.  12.  1905.) 

1.  HouiCTDB— Affeai.— Habulgss  Ebsob— 
Comments  on  Testimony. 
In  homidde  an  expert  testified  that  it  was 
not  poBsibJe  for  deceased,  owing  to  the  char- 
acter of  the  wounds,  to  have  taken  a  st^  after 
being  shot,  as  immediate  paralysis  must  have 
Decessarily  ensued.  Thereupon  tlie  court  stated 
that  it  was  evident  that  deceased  was  not  par- 
aljrzed  vrhen  he  was  running,  nor  when  he  was 
scuffling  with  bis  assailant  Seld  that  if  the 
statement  of  the  court  was  an  improper  com- 
ment on  the  evidence,  It  was  one  favorable  to 
defendant,  who  fired  the  first  shot  another  one 
haviog  been  fired  subsequently  by  himself  or 
some  one  else;  and  be  could  not  complain  there- 
oL 
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1:  Witnesses  —  dBBDiBiLirr  —  AmLiATioir 

WITH  Fabot. 
The  memben^p  of  a  witnen  in  the  sam« 
labor  nnioo  as  the  party  for  w^om  he  is  teati- 
fjring  niay  be  shown  to  afFect  bis  credibility. 

[Ed  Note^For  eases  tn  point,  see  toL  {K^ 
Cent  Dig.  Witnesses,  1 1201.r 

3.  HOMICIOT— INSTBTJCTIONS— CONSPTBACT, 

In  homicide,  where  it  was  shown  that  de< 
fendaot  was  a  member  of  a  mob  formed  to  tar 
and  feather  deceased,  and  that  the  members  of 
the  mob  were  armed  with  deadly  weapons,  it 
was  not  error  to  charge  that,  if  a  conspiracy 
existed,  and  the  con^irators  were  prepared  to 
nse  deadly  weapons  to  effectuate  their  design, 
defendant  wonld  be  guilty  of  mnrder  or  man- 
slaughter, although  there  was  a  reasonable 
doubt  whether  he  actually  fired  the  fatal  shot, 
provided  he  did  feloniously  fire  a  shot  at  de- 
ceased, and  about  the  same  time  or  shortly 
afterwards  another  shot,  which  caused  the 
death,  was  fired  in  furtherance  of  the  con- 
spiracy. 

4.  Same  — New  TMai— Nkwxt  Discotkbed 
bvidencs. 

After  a  conviction  of  homicide,  a  new  trial 
baaed  on  newly  disoovered  evidence,  which  is 
merdy  cumulatiTe  in  character,  la  proper^  re> 
fnsed. 

[Ed.  Note.— For  cases  In  point  see  Tol.  IS, 
Cent  Dig.  Criminal  Law,  H  2B^233a] 

Appeal  from  Superior  Court  Kan  Cono- 
t7 ;  J.  W.  Mabon.  Jadg& 

James  Cowan  was  convicted  of  manslaiigh- 
ter,  and  appeals.  Aflkmed. 

Rehearing  denied  by  Stqireine  Conrt  Oe> 
tober  6, 1905. 

Defendant  was  charged  alone,  by  an  Infor- 
mation, with  the  crime  of  mnrder.  No 
charge  was  made  of  a  conspiracy.  While 
defendant's  first  witness  was  on  the  stand, 
the  prosecuting  attorney  made  the  following 
statement:  "The  res  gestie  Is  confined  In 
this  case  to  the  fact  of  the  killing— to  the 
act  of  the  defendant,  and  not  to  the  act  of 
some  person  else — and  he  1b  not  responsible 
for  that ;  and  it  Is  Irrelevant,  Immaterial,  and 
Incompetent  and  It  is  hearsay  so  far  as  this 
defendant  Is  concerned."  At  this  state  of  the 
proceedings  counsel  for  the  defendant  asked 
the  following  qnestlon  of  the  court:  "I 
would  ask  the  court  If  It  is  not  a  defense 
here  If  we  can  show  that  some  one  else 
killed  the  negro  besides  the  defendant  in 
this  case?"  To  which  the  conrt  responded: 
"The  objection  is  overruled.  If  that  Is  the  ob- 
ject of  It"  At  the  close  of  the  case  the 
court  InsttTicted  the  jury  as  follows:  "If 
yon  find  from  the  evidence  In  this  case,  be- 
yond a  reasonable  doubt  and  to  a  moral  cer- 
tainly, that  the  defendant  and  some  other 
person  or  persons  entered  Into  a  conspiracy 
to  go  to  the  jail  at  Mojave  at  the  time  and 
place  alleged  In  the  information  for  the 
purpose  of  tmlawfnlly  tarring  and  feather- 
ing the  deceased,  and  that  said  defendant 
and  others,  In  pursuance  of  said  act  also 
agreed  and  conspired  together  at  the  Bunck 
Hoose,  on  the  way  to  the  jail,  after  they 
had  arrived  at  the  jell,  or  at  any  other  time 
and  place,  that  they  or  either  of  them  would 
^oot  and  kill  the  deceased,  U  net^saary  In  j 


order  to  carry  out  flie  nnlawfnl  design  of 
tarring  and  feathertng  tiie  deceased,  then 
t  Instmct  yon  that  nnder  mdt  cbcnmstancei^ 
if  yon  should  find  beyond  all  reuonabM 
doubt  that  defendant  felonloiisly  and  of 
his  malice  aforetiuniglit  shot  and  killed  th« 
deceased,  yonr  verdict  sbonld  be  gnll^;  and 
should  yon  have  a  reasonable  doubt  In  yonr 
minds  as  whether  flie  defendant  fired  the  shot 
that  killed  the  deceased,  and  stUl  yon  believe 
beyond  a  reasonable  donbt  that  be  fired  a 
shot  felonlonsly  at  the  deceased,  and  about 
the  same  tlm^  or  shortly  afterwards,  an- 
otbet  shot  was  feionionsly  and  with  malice 
aforethought  fired  at  the  deceased,  which 
cansed  bis  death,  and  that  said  shot  was  fired 
felonionsly  In  fnrtberance  of  the  nnlawfn! 
design  and  conspiracy  so  «itered  Into  by  de- 
fendant and  the  other  person  or  persona, 
tfam  I  Instmct  you  that  nnder  such  circnm- 
stances  It  wonld  be  yonr  doty  to  find  the  de- 
fendant guilty,  and  then  proceed  to  deter- 
mine, from  the  evidence  and  Instructions 
of  the  conrt,  whether  It  Is  murder  In  the  first 
degree,  mnrder  of  the  second  dee^ree,  or  man- 
slaughter." 

Matthew  S.  Flatz,  for  appellant  IT.  S. 
Webb,  Atty.  Gen.,  C.  N.  Post  Asst  Atty.  Gen., 
and  J.  G.  Daly,  Dejp.  Atty.  Gol,  for  the 
Feopl& 

ALLEN,  X  Defendant  was  by  Inftormatloa 
accused  of  mnrder,  and  was  omvlcted  of 
manslaughter,  and  tmm  tba  Judgment  and 
order  denying  a  new  trial  he  prosecntea  tbls 

appeal. 

The  record  discloses  that  defendant  and  a 
number  of  others  conspired  tt^ttier  to  com- 
mit an  nnlawful  act  by  taking  forcibly  from 
a  Jail  the  deceased,  who  was  a  prisoner 
therein,  and  applying  to  his  person  a  coat 
of  tar  and  feathers.  After  such  conspiracy 
was  formed,  the  defendant  armed  himself 
with  a  gun,  and  joined  bis  co-oonsplrators 
at  the  jail,  where  the  same  was  broken  open, 
and  the  prisoner  rushed  therefrom  Into  the 
crowd  of  conspirators  on  the  outside.  Short- 
ly after  he  emerged  from  the  building,  and 
when  the  deceased  was  but  a  few  feet  there- 
from,  a  shot  was  fired  t>y  the  defendant  at 
him,  and  almost  Immediately  thereafter  be 
was  grappled  by  another  one  of  the  crowd, 
and  while  engaged  in  a  scuffle  with  the  party 
who  had  seized  bold  of  him  another  shot 
was  fired,  and  the  deceased  thereupon  sank 
to  the  ground,  or  was  thrown  down  by  his 
assailant,  his  clothing  torn  from  his  body, 
and  crude  oil  and  feathers  applied.  The  de- 
ceased was  then  carried  back  to  the  jail 
building,  and  the  crowd  separated.  It  Is 
evident  from  the  character  of  the  Injury  in- 
filcted  by  the  fatal  shot  that  the  deceased 
was  dying,  If  not  already  dead,  when  the 
oil  and  feathers  were  applied.  The  testi- 
mony Is  convincing  that  defendant  actually 
fired  the  first  shot  and  there  was  ample 
testimouy  to  Justify  tbe  Jury  in  determinhig 
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that  he  flred  the  second  Bbot  Bi  well  Strange 
u  It  may  seem,  it  appears  afltnnatlvely 
trom  the  record  that  none  of  the  partld* 
pant!  were  punished,  or  any  attempt  made 
In  that  direction  by  the  authorities,  except 
this  proceeding  against  defendant,  In  which 
case  the  Jniy  satisfied  its  conscience  ft 
Terdlct  of  manslaughter. 

Notwithstanding  the  brutal  character  of 
the  crhn^  and  the  undoubted  guilt  ot  the 
deffeoidant,  he,  nererthelesB,  on  this  anwal 
Insists  that  the  judgmerit  should  be  reversed 
upon  purely  technical  grounds.  Chief  among 
these  is  tliat  the  court  erred  In  expressing 
an  <^inlon  as  to  the  weight  of  evidence  In 
the  presence  and  hearing  of  the  Jury.  TUs 
statement  was  Induced  by  reason  of  expert 
testimony  to  the  effect  that  it  was  not  pos- 
slbfe  for  deceaied,  owing  to  the  lAiaracter 
of  the  wounds,  to  have  taken  a  step  after 
being  shot;  that  paralysis  must  have  neces- 
sarily ensaed  Immediately.  The  statement 
ot  the  court  was.  In  effect;  that  It  was  evi- 
dent that  be  was  not  paralysed  when  be 
was  running,  nor  when  be  was  scuffling  with 
his  assailant  If  there  was  any  error  or 
Impropriety  In  mdti  statement  It  was  In 
support  of  def^danfs  theory,  who  was 
seddng  to  establish  that  while  he  did  fire 
the  first  shot;  someone  else  fired  the  second. 
The  effect  of  this  statement  of  the  court 
oould  only  have  been  tavorabls  to  defendanTs 
theory,  and  be  tdMrald  not  be  heard  to  comr 
plain. 

The  next  objection  la  that  the  action  of  the 
trial  court  In  permitting  the  district  attorney 
to  Interrogate  se  wltnesa  as  to  his  monber- 
ship  In  the  same  miners'  union  of  wbldi  de- 
fendant was  a  member  was  error.  This 
was  pofectiy  oMUpetoit  It  Is  permissible 
upon  croBs-ezamlnatloa  to  show  the  fact  of 
relatlonBhlp,  fraternal  or  otherwise,  PTi»>Hiig 
between  the  witness  and  the  party  in  whose 
Interest  he  Is  called,  as  tending  to  affect  his 
credibility.  For  the  pnrpoee  of  tolly  weigh- 
Ing  the  evidence  of  any  witness,  the  Jury  are 
enttfled  to  know  his  bias  or  feeHngs  in  the 
ease.  If  any  there  b&  People  v.  Wong 
<3hney,  UT  OaL  626,  40  Fac:  888.  It  Is 
■tiementaxy  that  tiie  atate  of  mind  of  a  wlt- 
nesa as  to  his  friendship  or  hostility  towards 
the  partlee  la  pnvw  matter  for  investigation. 
People  T.  Thomaon,  S2  OaL  609^  28  Pac.  689. 

It  is  budsted  taxttuat  that  ttw  court  erred 
In  certain  of  ita  diargea  to  the  Jury.  The 
■ofme  charged  was  murder.  There  was  evl- 
-dMioe  received  and  dzcmnatances  abown  to 
ezlat  warranting  the  conclusion  that  the 
■eoDqilietora  were  pnptinA  to  go  to  any  ex- 
tent to  carry  out  their  unlawful  deeign,  and 
had  so  agreed.  That  a  mob  Conned  to  com- 
mit an  outrage  upon  a  defanselesa  prisoner 
-Is  found  to  be  armed  with  deadly  weapons 
Is  a  Strang  drenmstanoe  tending  to  ahow 
that  their  determination  and  understanding 
was  that.  If  need  be,  deadly  weapons  would 
be  used  to  effectoate  their  design.  Under 
'Uhh  drcnmstancea  U  waa  entirely  proper 


to  diarge  the  Jury  Oiat,  **lf  sildi  a  conq)lrac7 
edBted,  and  to  the  extait  last  above  stated, 
and  the  same  was  established  beycmd  a 
reasonable  doubt,  that  men  should  you  still 
have  a  reastmable  doubt  in  your  minds  aa  to 
whether  defendant  actually  flred  the  shot 
that  killed  tbB  deceaaed,  and  still  you  believe 
beyond  a  reasonable  doubt  he  flred  a  shot 
feloniously  at  the  deceased,  and  atKrat  the 
same  time,  or  shortly  afterwards,  another 
shot  was  feloniously  and  with  malice  afore- 
thou^t  fired  at  the  deceased,  which  caused 
his  death,  and  that  aald  shot  was  fired  felfml- 
ously  In  furtherance  of  the  unlawful  design  and 
cmsplracy  so  entered  Into  by  defendant  and 
the  other  perscm  or  persons,  that  under  sudi 
drcumstanoea  it  wUl  be  the  duty  of  the  Jury 
to  &id  the  defendant  guilty,  and  then  to  de- 
termine from  the  evidence  and  InstmctlonB 
of  tile  court  whether  it  Is  murder  in  the 
first  degree^  murder  In  the  second  degree,  <jt 
mans  laughter.  We  perceive  no  emv  In  this, 
or  In  any  of  the  Instructiona  given  by  tba 
court  People  v.  Hohnes,  118  Oal.  468;  00 
Pac,  676. 

There  waa  no  aror  In  refusing  a  new  trial, 
the  application  fw  wbidi  was  baaed  up<m  the 
ground  of  newly  discovered  evidence,  where 
it  appears  that  such  newly  discovered  evt 
doice  is  enmulatlve  only  in  Its  diaracter. 

Judgment  and  order  affirmed. 

We  concur:  ORAT,  P.  J.;  SMITH,  X 

<T  Oal.  Unnp.  229) 
BOHINDLBB  v.  GBBBN  et  aL* 
(Court  of  Appeal,  ThM  District  California. 
Aug.  14,  1906.) 

1,  PainOIPAI.  AND  AOINT— EZIOimOK  OT  Bb- 

I.ATIOIT— LU.BIXJTT  or  AOXKT. 
A  contract  with  plaintlfl  for  an  alteration 
of  defendants'  house  waa  signed  by  defendants' 
danghters,  who  had  no  interest  in  the  house,  bat 
lived  there  with  defendants.  Defendants  had 
actual  knowledge  of  the  agreement  betweMi 
plaintiff  and  their  daughters,  knew  that  the 
work  was  being  performed  by  plalntilf,  and 
received  the  benefit  thereof.  Held,  that  de- 
fendants' daughtera  were  only  agents  for  de- 
.  fendants,  and  were  not  liable  on  the  oontraet 
signed  by  them. 

[Ed.  Note. — ^For  cases  In  point  i<ee  voL  40, 
Cent  Dig.  Principal  and  Agent  i  47&] 

2.  (DONTSAOTfl  —  BurLDIHO    COITTBAOTS  —  AO- 

OKPTAnOI!  or  WOBK. 

Plaintiff  contracted  to  build  an  addition  to 
defendants'  boose.  The  plastering  of  the  ad- 
dition was  to  be  done  by  another  contractor. 
Plaintiff  claimed  that  his  work  was  completed, 
and  thereupon  the  plasterer  went  ahead  with  bis 
contract  end  did  the  plastering.  Bat  it  was 
not  shown  that  deCenoants  occupied  the  ad- 
dition. Held,  that  the  doing  of  the  plastering 
did  not  constitnte  an  acceptance  of  plaintiff's 
work  by  defadants,  each  as  to  excuse  plain- 
tiff from  actually  completing  the  oontraet  if  It 
was  not  In  fact  completed  wnen  be  quit  wcxk. 

[Ed.  Note.— For  cases  In  point  see  voL  11, 
Cent  Dig.  Contracts,  «|  146^1469:] 

8.  Mechanics'  Licns  —  Tbiviax.  iHPxano- 

TI0N8 — UnWOBKHANLm  OOHRBUCTIOn. 
The  nnworkmanllke  failure  of  a  contractor 
to  place  the  front  windows  in  the  basnnent 

*ItebearlBg  granted  by  Snpreme  Court  Jaauary 
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atoiy  of  a  Bmall  house  directly  ooderneath  the 
front  windows  of  the  upper  portion  of  the  honae 
did  not  coQstitnte  a  triviai  Imperfection  within 
the  meaniDff  of  Code  Civ.  Proc  i  1187,  de- 
claring that  a  trivial  imperfection  shall  not  Iw 
de«nea  mch  a  lack  of  completion  of  the  work 
as  to  prevent  the  filing  of  a  mechanic's  lien,  but 
was  a  Butffitantial  noncompliance  with  the  con- 
tract, which  precluded  the  enforcement  of  a 
Ilea  iij  the  contractor. 

Appeal  from  Superior  Oonrt,  Sacramento 
County ;  Peter  X  Shields,  Judge. 

Action  hy  0.  Schlndler  against  Thomas 
Oreen  and  another.  From  a  judgment  for 
plaintiff  and  from  an  order  denying  a  new 
trial,  defendants  appeal.  Modified. 

J.  D.  Moynahan  and  0^  A.  Elliott,  for  ap* 
pellants.   R.  Platnau^,  for  respondent. 

BTJCEI;es,  J.  This  is  an  action  to  fore- 
close a  mechanic's  Hen.  The  contract  was 
made  by  plaintiff  wltb  Annie  and  Maggie 
Green,  daughters  of  the  defendants,  and  who 
lived  on  the  premises  trltb  the  parents,  de- 
fendants. The  work  consisted  of  doinK  the 
carpenter  work  In  making  alterations  and 
adding  two  rooms  to  the  house  In  which  the 
defendants  llTed — one  room  as  basement, 
12x16,  and  one  room  above,  12x1^  and  a 
front  porch  0x16  feet  The  plastering  was 
done  under  another  contract,  by  another  par- 
ty, with  which  plaintiff  had  nothing  to  do. 
There  were  no  regular  plans  and  specifica- 
tions, or  specifications  as  to  where  the  doors 
or  windows  shonld  be  placed,  the  contract 
providing  there  should  be  not  to  exceed  six 
doors  and  not  to  exceed  ten  windows,  and  tbe 
new  structure  to  be  built  uniformly  with  the 
old.  to  which  It  was  to  be  an  addition ;  to  be 
plain,  at  the  cost  of  $403.50  for  all  material 
and  carpenter  work.  There  were  two  win- 
dows put  In  the  basement  part  in  front,  but 
they  were  not  set  directly  under  the  two  win- 
dows In  the  front  of  the  upper  story.  The 
plaintiff  claimed  to  hare  finished  his  contract 
and  done  all  that  be  was  required  to  do  there- 
under. The  defendants  and  Mr.  Devlne  (the 
brothor  of  the  defendant  Margaret  Oreen, 
and  who  drew  the  contract,  and  who  seemed 
to  be  acting  for  defendants)  demanded  that 
the  windows  be  changed  so  as  to  be  directly 
under  the  windows  above.  This  the  pl^ntlff 
refused  to  do,  and  defendants  thereupon  re- 
fused to  pay  the  balance  of  the  contract,  viz.. 
$303.00.  or  for  the  extra  work,  until  plain- 
tiff should  change  the  windows.  After  plain- 
tiff bad  finished  the  Job,  as  be  claimed— at 
le«st  after  he  had  done  all  the  work  that  bo 
did  do,  and  furnished  all  the  material  be  did 
furnish— the  man  employed  by  defendants 
went  on  and  did  the  plastering.  Tbe  plaster- 
ing was  partially  completed,  If  not  fully  so, 
when  defendants  emplojred  another  carpen- 
ter to  change  tbe  windows,  setting  them  ex- 
actly under  tbe  windows  above,  at  a  cost  to 
defendants  of  $7.00.  At  the  trial  the  plaiu- 
tiff  had  ju^ment,  and  the  appeal  is  by  these 
defendants  from  the  Judgment  and  from  the 
order  denying  their  motion  for  a  new  trial. 
In  the  transcr^tt  there  are  87  specifications 


of  error  in  the  court's  rulings  as  to  the  ad- 
mission of  evidence.  We  have  gone  over  all 
of  these  rulings  carefully,  and,  finding  no 
reversible  error  therein,  deem  it  unnecessary 
to  refer  to  them  further. 

The  appelant  demurred  to  the  complaint 
on  the  ground,  among  others,  that  there  was 
a  misjotndw  of  parties  defendant.  The  de- 
murrer was  overruled,  and  no  exception 
taken.  It  is  now  claimed  that  uo  lieu  could 
attach  to  the  property  until  plaintiff  should 
find  it  impossible  to  collect  his  judgment 
against  Annie  Green  and  Maggie  Green,  who 
signed  the  contract  They  are  not  shown  to 
have  had  any  interest  whatever  in  the  prop- 
erty. The  facts  were  shown  to  be  as  fol- 
lows: Annie  and  Maggie  Green  were  the 
daughters  of  the  defendants,  and  lived  with 
their  parents  on  the  said  luremises  In  said 
house.  Devlne,  who  drew  the  contract  and 
who  supervised  and  superintended  the  work, 
was  a  brother  of  the  defendant  Margaret 
Green,  and  the  other  defendant,  Thomas 
Green,  could  sign  his  name  only  with  a 
mark;  and  that  both  defendants  bad  actual 
knowledge  of  the  i^greoneait  between  plain- 
tiff ami  Annie  and  Maggie  Green  as  regards 
the  original  contract  and  also  as  to  the  exlxa 
work,  and  they,  and  each  of  them,  at  the 
time  the  work  was  being  performed,  had  ac- 
tual notice  that  the  wnlc  was  being  per- 
formed, and  that  the  plaintiff  was  pertorm- 
Ing  It  The  defendants,  and  not  Anule  anu 
Maggie  Oreen,  hare  been  the  recipients  of 
whatever  bmeflt  came  from  the  work  of 
plaintiff,  and  Annie  and  H^gle,  under  all 
the  circumstanceB  named,  appear  as,  and 
were,  on^  agmts  for  the  defendants,  and  are 
not  therefore,  liable. 

It  is  clabned,  aiao,  by  respondent  that 
Inasmuch  as  tbe  defendants  caused  tbe 
rooms  he  had  buUt  to  be  plastaed,  tli«y 
titiereby  took  possession  and  thereby  accq[>ted 
his  work.  There  Is  nether  allegathm,  issue, 
nor  finding  upon  this  point  The  evldrace 
shows  that  the  defendants  were  residing  in 
the  old  part  of  the  house,  and  that  the  man 
who  was  employed  to  do  the  i^astwlng  went 
ahead  with  his  wOTk  after  the  plaintiff  had 
placed  the  windows  as  he  left  them,  and  af- 
ter he  had  quit  work  thereon.  The  plaintiff 
allied  he  completed  his  contract  Octobor 
13.  1902,  but  the  court  found  he  oonqtleted 
It  September  18;  1902,  Tbe  Claim  of  lien 
was  filed  October  16,  19QI2.  We  think  the 
clrcomstanees  of  this  case  do  not  wanrant 
us  in  saying  there  was  an  occupation  and 
acceptance  on  the  part  of  the  defendants  so 
as  to  excuse  the  plaintiff  from  completii^ 
his  contract  The  doing  of  the  pUsterii^ 
was  not  an  occupation  of  the  rooms  so  as 
to  create  an  acceptance  of  plaintiff's  work  so 
as  to  start  the  statute  in  motion  as  to  time 
to  file  lien.  This  Is  a  dwelling  bouse,  and 
there  is  no  evidence  that  the  defendants 
have  ever  occupied  these  two  rooms  built 
by  plaintiff  as  a  habitation.  Jones  r.  Kruae, 
138  Gal.  616,  72  Pac.  140, 
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The  greatest  fault  found  wltb  plaintiffs 
work  seemed  to  be  In  the  manner  In  which 
the  windows  were  placed  In  the  front  of  the 
bnlldlng.  There  was  no  dispute  as  to  the 
fact  that  the  lower  windows  were  not  Im- 
mediately under  the  ones  above.  There  was 
no  reason  given  by  any  of  the  witnesses 
tending  to  show  why  they  should  not  or  could 
not  have  iKen  so  placed.  The  evidence  did 
show  that  to  plAce  the  windows  as  the  plain- 
tiff did  place  tiiem  was  unworkmanlike,  and 
the  court  found  (finding  10) :  "That  the  two 
windows  placed  by  plaintiff  in  the  front  por- 
tion of  the  basement  story  of  said  honse 
were  not  direct^  underneath  the  two  front 
windows  of  the  upper  portion  of  said  house, 
which  upper  portion  consUted  of  the  old 
bouse  after  the  same  had  been  raised,  and 
that  the  placing  of  such  windows  in  this 
manner  was  not  workmanlike ;  and  the  court 
finds  that  the  failure  of  plaintiff  to  place  said 
windows  In  the  basement  in  a  direct  line 
nndemeatb  the  two  windows  of  the  iq>per 
portion  of  said  liouse  is  a  trivial  imperfec- 
tion.'* We  do  nc^  think  the  evidence  sup- 
ports the  finding  "that  the  failure  of  plain- 
tiff to  place  said  windows  in  the  basement 
in  a  direct  line  nndemeatb  the  two  windows 
of  tiie  upper  portion  of  said  house  is  a 
trivial  imperfection.*'  Under  the  provisions 
of  the  last  clause  of  section  1187,  Oode  Glv. 
Proc^  a  trivial  Imperfection  In  the  work  will 
not  prevent  a  Uen;  but  under  the  peculiar 
clrcumBtances  in  this  case,  and  where  the 
court  is  compelled  to  find,  as  It  did,  that  the 
work  complained  of  was  not  done  In  a  work- 
manlike manoer,  we  do  not  think  It  can  be 
said  the  defect  is  of  a  trivial  nature  to  the 
owner.  It  Is  true  the  defect  was  small,  but 
the  building  was  a  small  one,  and  the  ad- 
dition made  by  plaintifF  was  a  small  struc- 
ture. Whether  or  not  the  defect  is  a  "trivi- 
al Imp^ectlon"  In  any  case  depends  upon 
the  facts  and  circumstances  of  each  particu- 
lar case.  Willamette,  etc..  Co.  v.  College  Co., 
94  Cal.  238.  29  Pac.  629.  The  defendants 
were  just  as  much  entitled  to  have  their 
Uttle  structure,  their  home,  completed  ac- 
cording to  the  contract,  and  in  a  workman- 
like manner,  as  the  man  who  builds  a 
palatial  residence  Is  to  have  first-class  work 
done  thereon,  and  In  principle  we  can  see 
no  difference.  It  was  a  serious  matter  wi,tb 
the  defendants,  and  they  begged  the  plaintiff 
to  make  the  change,  which  cost  but  $7.S0 
to  make;  but  he  refused,  and  declared  he 
could  do  better  In  a  lawsuit  The  plaintiff 
had  not  compiled  with  his  contract  The  find- 
ings do  not  support  the  Judgment  so  far  as 
the  same  fixes  a  Hen  upon  said  premises. 
■  The  motion  for  a  new  trial  should  have 
been  granted.  But,  Inasmuch  as  the  ques- 
tion of  the  extra  work  and  the  value  there- 
of was  fully  litigated  In  these  proceedings, 
and  the  amount  found  due  therefor,  and  the 
defendants  have  caused  the  work  to  be  com- 
pleted, ft  would  be  useless  to  order  a  new 
trial  now,  It  appearing  that  a  modltottlon 


of  the  Judgment  would  secure  Justice  be- 
tween'the  parties.       ■  ■ 

It  is  th^efore  ordered  tbat  the  lower 
court  be  directed  to  modl^  its  said  Judgment 
by  stiiklng  therefirom  the  decree  for  a  lien 
on  the  premises  and  providing  for  sale  there- 
under and  cost  of  lien  and  attorney's  fee, 
and  enter  Judgm»it  for  plaintiff  against  de- 
fendants for  the  sum  of  $326.85,  being  the 
balance  found  due  on  said  contract  and  for 
extra  work,  after  having  deducted  the  $7.50 
paid  by  defendants  for  completing  the  work. 

We  concur :  CHIPMAX.  P.  J. ;  McLAtlOH- 
UN,  3. 


1  Cal.  App.  m 
CHATHAM  V.  MANSFIELD. 

(Court  Of  Appeal,  First  District,  California. 
July  13.  1905.) 

1.  BLEonona— GonTEar-^ATBSCEnT— Cafao- 

ITT  TO  StTB— SATUTES. 

Under  Code  Civ.  Proc.  |  1111,  providing 
that  "any  elector"  may  contest  an  election,  a 
statement  of  contest,  dated  November  18,  1902, 
eivinp  the  date  of  the  election  and  the  date  when 
the  board  of  supervisors  met  to  canvasa  the  re- 
turns, and  aliegiog  that  plaintiff  was  an  elector 
"at  all  the  times  herein  mmtioaed,"  and  filed  on 
the  succeeding  day,  was  not  fatally  defective 
for  failure  to  allege  that  plaintiff  was  an  elector 
at  the  time  tiie  statement  was  filed,  since  it 
would  not  be  presumed  that  plaintiff  was  an 
elector  on  Novemljer  18th,  and  not  on  the  19tfa ; 
the  defect  not  affecting  the  eubstantial  rights  of 
the  parties,  within  section  475  or  section  1117, 
declaring  that  no  statement  of  the  grounds  of 
contest  will  be  rejected  or  dismissed  for  want  of 
form,  eta 

2.  Same -— Pbocess  —  Substituteo  Sbbvicb— 
Statutes— CoNSTiTDTiONALiTT. 

Code  Civ.  Proc  |  U19,  providing  that.  If 
the  person  whose  right  to  office  Is  contested  can* 
not  be  found,  he  may  be  served  by  leaving  a 
copy  at  the  house  where  he  last  resided,  at  least 
five  days  before  the  time  specified  in  the  notice, 
is  not  unconstitutional ;  the  notice  so  served  be- 
ing sufficient  to  constitute  due  process  of  law. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitotioiud  Law,  S  920.] 

3.  Saue—Ballots. 

Pol.  Code,  t  1259,  providea  that  each  ballot, 
as  soon  as  the  names  marked  on  it  as  voted  are 
read  and  verified,  must  be  strung  by  one  of  the 
election  judges,  and  must  not  thereafter  be  ex- 
amined by  any  person,  but  must,  as  soon  as  all 
ballots  are  counted,  be  carefully  sealed  In  a 
strong  envelope,  each  member  of  the  election 
board  writing  his  name  across  the  seal ;  and  sec- 
tioDB  1204,  1265,  provide  that  a  member  of  the 
board  must  deliver  such  envelc^e,  without  its 
having  beat  opened,  to  the  county  clerli,  or  near- 
est Bworn  express  agent  for  delivery  to  the  county 
clerk,  who,  on  receipt  of  the  envelope,  must  file 
it,  and  keep  it  unopened  and  unaltered  for  12 
months,  unless  In  case  of  a  contest,  field,  that 
where  envelopes  containing  Iwllola  ware  received 
by  the  coun^  clerk,  broken  open,  so  that  they 
could  have  t>een  examined,  and  for  ueveral  days 
were  kept  by  the  clerk  in  a  vault  to  which  the 
public  bad  Bccessh  the  balloto  were  inadmissible 
as  evidence  in  the  contest. 

Appeal  from  Superior  Court,  San  Mateo 
County;  Frank  J.  Murasky,  Judge. 
Election  contest  between  B.  S.  Chatham 
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and  J,  H.  Uamflold.  From  a  judgment  In 
Caror  of  tbe  former,  tbe  latter  appeals.  Be- 
veraed. 

Rehearing  doiled  Ausost  12.  1905. 

0.  W.  Bastin,  Edw.  F.  Ftti^erald,  and  G. 
W.  McEnwD^,  for  appellant.  Qeo.  a  Bocni, 
for  respondent 

COOPER.  J.  The  parties  to  this  snlt  were 
rival  candidates  for  the  office  of  sheriff  of 
San  Mateo  county  at  the  election  held  In  No- 
rember,  1902.  The  returns  from  all  the  elec- 
tion precincts  In  the  county  being  made,  the 
board  of  superrlsors  canvassed  them,  and 
thereupon  made  an  order  that  plaintiff  had 
received  1.378  votes,  and  that  defendant  had 
received  1,441  votes,  and  that  defendant  was 
the  duly  elected  sheriff.  Plaintiff  filed  a 
-written  statement  for  the  contest  of  said 
election,  which  came  on  for  hearing  at  a 
special  session  of  the  court,  commencing  In 
December.  1902.  The  case  was  finally  sub- 
mitted in  March,  1903,  and  In  April  follow- 
ing tbe  court  filed  Its  findings,  to  the  effect 
that  plaintiff  had  received  1,219  legal  votes, 
and  the  defendant  had  received  1,218  legal 
votes;  and  Judgment  was  accordingly  entered, 
declaring  plaintiff  the  duty  elected  sheriff  of 
the  county.  From  this  Judgment  the  defend- 
ant has  appealed  on  the  Judgment  roll  and  a 
bill  of  exceptions. 

The  contest  was  brought  and  the  proceed- 
ings had  under  title  2  (sections  1111  to  1127. 
inclusive)  of  the  Code  of  Civil  Procedure.  It 
is  declared  In  section  1111  that  "any  elector  of 
a  county,  d^,  or  of  any  political  subdivision 
of  either,  may  contest  the  right  of  any  person 
declared  elected  to  an  office  to  be  exercised 
therein"  for  certain  causes  enumerated  in  tbe 
section.  Defendant  contends  that  the  state* 
ment  filed  is  fatally  defective  In  not  alleging 
that  at  the  time  of  filing  it  the  plaintUC  "Is  an 
elector."  The  statement  is  dated  November 
18, 1902,  gives  the  date  of  the  election  and  the 
date  when  the  board  of  supervisors  met  to 
canvass  the  returns,  and  It  alleges  that  plain- 
tiff was  an  elector  "at  all  the  times  herein 
mentioned."  It  shows  that  at  the  time  It 
was  dated  tbe  plaintiff  was  an  elector.  If  It 
had  stated  that  "he  la  an  elector,"  it  would 
have  referred  to  the  time  when  the  statement 
waa  made  and  algned.  It  was  not  filed  until 
the  following  day.  November  19th;  but  we 
do  not  think  the  ends  of  Justice  require  us  to 
presume  that  plaintiff  was  an  elector  on  the 
18th,  and  not  on  the  19th,  day  of  November. 
Particularly  Is  this  so,  as  section  1117,  Code 
Civ.  Proc.  provides:  "No  statement  of  the 
grounds  of  contest  will  be  rejected,  nor  the 
proceeding  dismissed  by  any  court  for  want 
of  form,  if  the  grounds  of  contest  are  alleged 
with  such  certainty  as  will  advise  the  de- 
fendant of  the  particular  proceeding  or  cause 
for  which  such  election  Is  contested."  The 
above  section  refers  to  the  grounds  of  contest, 
but  we  tbink  the  liberal  rule  therein  stated 
should  be  held  to  apply  to  any  other  matter 


alleged  in  the  statement  The  defect  Of  the 
statement  may  be  considered  defective)  did 
not  affect  the  substantial  rights  of  the  parties. 
Code  Olv.  Proc  i  47S.  This  is  in  accord  with 
the  views  of  the  court  in  Doty  v.  Jenkins.  142 
Cal.  498,  77  Pac  1104.  There  the  lower  court 
allowed  the  plaintiff  to  amend  his  statement 
by  showing  that  he  was  an  elector  of  "the 
fifth  supervisorial  district"  It  is  true  that  In 
that  case  the  40  days  had  not  elapsed  at  the 
time  the  amendment  was  made,  but  the  prin- 
ciple is  stated.  Tbe  court  said:  "An  amend- 
ment to  a  statement  of  contest  Is  to  be  con- 
strued by  the  same  rule  as  an  amendment  to 
a  complaint  Unless,  from  the  nature  of  the 
facts  alleged  or  otherwise,  the  contrary  ap- 
pears, it  la  to  be  deemed  a  statement  of  the 
facta  existing  at  the  commencement  of  the 
action  or  proceeding,  Tbe  amendment  In 
question  must  be  thus  couatrued.  It  takes 
effect  as  If  It  had  been  originally  incorxwrated 
in  tbe  statement" 

Tbe  same  rule  Is  applied  to  the  statement 
and  pleadings  In  an  election  contest  as  would 
be  applied  to  pleadings  in  other  cases.  Mc- 
creary on  Elections,  $i  440,  431.  In  tbe 
latter  section  cited  it  is  said:  "It  may  be 
stated  as  a  general  rule  In  this  country  that 
statutes  providing  for  contesting  elections  are 
to  be  liberally  construed,  to  the  end  that  the 
will  of  the  people  In  the  choice  of  public  offi- 
cers may  not  be  defeated  by  any  merely  form- 
al or  technical  obJecUona.  Immaterial  de- 
fects In  pleadings  should  be  disregarded. 
Necessary  and  proper  amendments  should  be 
allowed  as  promptly  as  possible."  Here 
there  was  no  special  demurrer  pointed  to  the 
defect  now  so  strenuously  ui^ed.  It  does  not 
appear  to  have  been  In  any  way  called  to  the 
attention  of  the  trial  court  No  objection  to 
the  jurisdiction  of  the  court  or  to  the  evidence 
was  made  on  the  ground  that  the  statement 
did  not  show  plaintiff  to  be  an  elector.  In 
McDougald  T.  Hulet  132  Cal.  160,  64  Pac.  280, 
the  court  said:  "Plaintiff,  by  bringing  the 
defendant  Hoggs  Into  court,  and  asking  the 
court  to  find  the  amount  due,  and  by  allowing 
the  court  to  pass  upon  tbe  issue  as  though 
properly  made,  Is  estopped  from  now  claim- 
ing that  the  matter  was  not  the  subject  of  a 
counterclaim.  He  will  not  be  allowed  to 
thus  lull  his  adversary  into  repose  until  his 
claim  Is  barred  by  the  statute,  and  then  raise 
a  point  which  Is  lethal."  In  the  case  at  bar, 
if  plaintiff  was  an  elector  of  the  county  at  the 
time  be  filed  his  statement  be  had  tbe  right 
to  contest  defendant's  election.  He  was  be- 
fore the  court  upon  a  complaint  which  he  evi- 
dently deemed  sufficient  Defendant  treated 
It  as  sufficient  It  is  now  too  late  to  ask  this 
court  to  hold  It  to  be  mere  waste  paper. 

Defendant  was  served  with  tbe  citation  by 
leaving  a  copy  at  his  residence;  tbe  officer  be- 
ing unable  to  find  him.  Section  1119,  Code 
Civ.  Proc,  provides  that  If  tbe  person  whose 
right  to  the  office  is  contested  cannot  be 
found,  he  may  be  served  "by  leaving  a  copy 
thereof  at  the  house  where  he  last  resided. 
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at  least  Are  days  before  the  Ume  lo  sped- 
fled.'*  It  Is  claimed  that  such  provision  for 
constructive  service  Is  uneonsHtotlonal,  and 
that  defendant  could  not  be  brought  Into 
court,  except  by  personal  service.  If  this 
were  held  to  be  the  law,  the  defendant,  by 
absenting  himself  where  he  could  not  be  per- 
sonally reached,  might  prevent  a  contest  un- 
der the  provisions  of  the  Code.  An  election 
contest  Is  Intended  to  be  a  summary  proceed- 
ing, and  Is  one  in  which  the  people  of  the  po- 
litical subdivision  In  which  the  contest  Is 
pending  are  Interested.  The  defendant  is 
presumed  to  have  known  the  law,  and  to  have 
known  that  after  the  return  day  of  the  elec- 
tion, if  be  absented  himself,  a  citation  might 
be  left  at  bis  residence.  It  was  so  left,  and 
be  must  have  received  it.  The  Legislature 
have  the  right  to  provide  for  constructive 
service  In  such  case.  Due  notice  to  the  de- 
fendant is  essential  to  the  Jurisdiction  of  all 
courts,  but  such  notice  may  be  either  actual 
or  constructive  in  certain  cases,  as  prescribed 
by  the  law  pertaining  to  the  forum  in  which 
such  notice  is  given.  If  the  Legislature  has 
pre8cril)ed  a  kind  of  notice  by  which  It  Is 
reasonably  probable  that  the  party  proceeded 
against  will  be  apprised  of  what  Is  going  on 
against  blm,  and  an  opportunity  Is  given  blm 
to  defend,  and  tbe  notice  Is  given  as  the  law 
require^  this  will  be  held  sufficient  and  due 
process  of  law.  Rockwdl  v.  Nearlng.  35  N. 
Y.  814 ;  Kennard  t.  Louisiana  «c  rel.  Mor^m, 
02  TT.  S.  482,  28  L.  Ed.  478;  Earle  et  al. 
McVeigh.  91  n.  B.  S07,  28  L.  Ed.  398;  Stnrglfl 
T.  Fay,  16  Ind.  429,  79  Am.  Dec.  440;  Mc* 
Creary  on  Elections,  |  426. 

A  more  swlons  question,  and  one  which 
neeeaaitates  a  reversal  of  the  Judgment,  was 
the  recefvlng  In  evidence  of  tbe  ballots  from 
Baden,  COlma,  and  Menlo  Paife  xnredncts,  mi< 
der  defendants  objection.  The  Judges  of 
election  In  tbe  various  precincts  are  required 
by  law.  as  soon  aa  the  imlla  are  dosed,  to  can- 
vass the  Totes  given  at  such  election  in  such 
precinct  The  canvass  must  be  public,  in  tbe 
presence  of  the  bystanders,  and  continued 
without  adjournment  until  completed  and  the 
remit  declared.  The  Judges  are  sworn  offi- 
cers, and  the  result  dedared  by  them  Is  prima 
facie  correct  In  an  electKm  contest  the 
ballots  are  the  best  evidence,  and  may  be 
used  to  ovarcome  and  set  aside  the  result  as 
declared  tbe  official  canvass,  when  their 
Integrity  con  be  satlsfactmily  established. 
It  Is  Intended  hy  tbe  statute  that  tbe  ballots 
ehall  be  preserved  Inviolate  and  above  sus- 
picion, so  that  they  may  be  used  In  a  contest. 
Each  ballot  &■  soon  as  tbe  names  marlted  on 
It  OS  voted  are  read  and  verified,  must  be 
strung  on  s  string  by  one  of  tbe  Judges,  and 
must  not  thereafter  be  examined  by  any  per- 
•on,  but  must,  as  soon  as  all  ballots  are  count- 
ed«  be  carefully  sealed  In  a  strong  envelope; 
eacb  member  of  the  board  writing  bis  name 
across  the  seal.  Pol.  Code,  {  1259.  A  mem- 
ber of  tbe  board  must,  without  Its  having 
beoi  opened,  deliver  sucli  enrelt^  to  the 


county  clerk,  nearest  postmaster,  or  sworn 
express  agent  for  delivery  to  ttie  county  clerk, 
who  shall  Indorse  on  such  envelope  the  name 
of  the  party  delivering  it  and  date  of  such 
delivery.  On  receipt  of  tbe  envelope  the 
clerk  must  file  It  and  keep  it  unopened  and 
unaltered  for  12  months,  unless  in  case  of  a 
contest  Pol.  Code,  8S  1264,  1265.  It  was 
testified  at  the  trial  by  the  deputy  county 
clerk  that  the  "Colma  package  was  delivered 
'  broken  open  to  me.  •  •  •  It  was  deliver- 
ed by  Wells,  Fargo  &  Co.**  The  county  clerk 
testified  that  tbe  packages  from  Colma,  Ba- 
den, and  Menlo  Park  precincts  were  all  **bro- 
ken  open*'  when  received;  that  the  enda  of 
the  ballots  and  the  tally  sheets  were  there; 
"anybody  could  pull  thepi  out  If  they  wanted 
to  look  at  them;  that  Is  the  way  they  came  by 
Wells  Pargo."  Pox.  a  deputy  clerk,  testified 
that  the  packages  or  envelopes  containing  the 
ballots  were  filed,  and  then  placed  In  tbe 
lower  vault  in  the  clerk's  office,  and  kept 
there  for  several  days;  that  the  vault  vras 
open  all  the  Ume.  The  witness  was  then 
asked:  "Q.  Now.  Mr.  Fcx,  during  that  time 
that  those  pouches  were  In  the  lower  vault, 
are  you  prepared  to  say  that  they  were  not 
Interfered  vrlth  by  any  person  during  the 
whole  time  that  they  were  there,  until  ttiey 
were  put  in  the  uppor  TOult?  A.  I  would 
not  say  positively  that  they  were  not  Inter- 
fered with.  They  were  deposited  in  the 
vault  and  we  were  going  back  and  forth,  all 
of  us,  at  different  times.  Q.  Well,  tbe  vault 
Is  open  for  all  other  persons?  A.  Tes,  sir; 
other  people  have  access  to  the  vault  besides 
the  clerk  and  his  deputies."  This  witness  fur- 
ther testified  that  It  was  thought  tnere  might 
be  some  question  as  to  these  packages,  and 
they  resealed  them  and  put  them  all  In  the 
vtpper  vault  where  th^  were  locked  and 
secured. 

The  lower  vanl^  trhsn  the  ballots  were 
kept  for  several  days,  was  used  In  connection 
with  the  county  recorder's  office,  was  not 
kept  locked  all  tbe  time,  and  was  open  to 
the  puhtlc  After  the  envelopes  containing 
the  ballots  had  thus  lain  on  tbe  floor  of 
the  lower  vault  several  days,  they  were 
placed  In  the  upper  vault  where,  not  the 
cleft,  bnt  one  of  bis  deputies  and  a  deputy 
recorder,  bad  tbe  combination.  They  were 
not  then  kept  In  the  exclusive  charge  of 
the  clerk  or  bis  deputy.  While  the  pack- 
ages lay  in  tbe  lower  vault  many  people, 
including  political  opponents  of  defendant, 
were  In  and  about  the  offlc^  and  knew  tbe 
condition  of  tbe  envelopes.  On  the  recount 
there  was  one  less  ballot  In  Baden  precinct 
than  tbe  official  canvass  showed.  In  Colma 
precinct  tbe  official  canvass  showed  four 
more  ballots  than  were  produced  In  court, 
and  In  Menlo  Park  precinct  there  was  one 
more  ballot  produced  In  court  than  the  of- 
ficial canvass  showed.  In  the  count  In  court, 
defendant  suffered  a  net  loss  of  86  votes 
from  that  shown  by  tbe  official  count  in 
these  three  precincts.  The  difference  of  six 
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ballota  between  the  official  count  and  the 
ballots  counted  In  court  during  the  trial  Is 
certainly  a  strong  eircmnstance  tending  to 
Impeach  the  integrity  of  the  ballots.  No 
election  officer  was  called  to  prove  either 
the  Identity  of  the  ballots,  or  that  the  en- 
velope were  ever  sealed.  It  was  not  proven 
that  the  envelopes  were  sealed  when  deliver- 
ed to  Wells,  Fargo  &  Co.,  nor  who  delivered 
them,  or  either  of  them.  It  was  not  at- 
tempted to  be  proven  that  WellB,  Fargo  &  Co. 
delivered  them  In  the  same  condition  In 
which  they  received  them.  It  Is  said  In 
MeCreary  on  Elections,  SS  471,  473:  "Such 
ballots,  In  order  to  be  received  in  evidence, 
must  have  remained  In  the  custody  of  the 
proper  officers  of  the  law  from  the  time  of 
thfi  original  official  count  until  they  are 
produced  before  the  proper  court  or  officer; 
and  If  it  appear  that  they  have  been  handled 
by  unauthorized  persons,  or  that  they  have 
been  left  in  an  exposed  or  Improper  place, 
they  cannot  be  offered  to  overcome  the  of- 
ficial count  •  ♦  •  But  the  better  opinion 
seems  to  be  that,  if  the  deviation  from  the 
statutory  requirements  relative  to  the  man- 
ner of  preserving  the  ballots  has  been  such 
as  necessarily  to  expose  them  to  the  public  or 
unauthorized  persons,  the  court  should  ex- 
clude them ;  but  if  the  deviations  have  been 
slight,  or  of  such  a  character  as  not  nec- 
essarily to  render  doubtful  the  identity  of 
the  ballota,  the  question  of  their  Identity 
may  well  go  to  the  Jury  to  be  determined 
upon  all  the  evidence."  It  is  said  by  Judge 
Cooley  In  his  worlc  on  Constitutional  Lim- 
itations (7th  Ed.,  p.  941):  "If,  however,  the 
ballots  have  not  been  kept  as  required  by 
law,  and  surrounded  by  such  securities  as 
the  law  has  prescribed  with  a  view  to  their 
safe  preservation  as  the  best  evidence  of 
the  election,  It  would  seem  that  they  should 
not  be  received  In  evldeuce  at  all."  Our 
own  court,  in  the  case  of  Tebbe  v.  Smith, 
308  Cal.  107,  41  Pac.  455  (29  L.  R.  A.  673, 
49  Am.  St  Rep.  68),  said:  "One  who  relies, 
therefore,  upon  overcoming  the  prima  facie 
correctness  of  the  official  canvass  by  a  resort 
to  the  ballots  must  first  show  that  the  bal- 
lots, as  presented  to  the  court,  are  Intact 
and  genuine.  Where  a  mode  of  preservation 
is  enjoined  by  the  statute,  proof  must  be 
made  of  a  substantial  compliance  with  the 
requirements  of  that  mode."  In  Russell  v. 
McDowell,  83  Cal.  78,  23  Pac.  186,  it  was 
said  by  the  Chief  Justice,  In  speaking  of 
a  failure  of  the  election  board  to  comply 
with  certain  sections  of  the  Political  Code: 
"Officers  of  election  are,  like  all  other  per- 
sons, presumed  to  know  the  law,  and  their 
deliberate  omission  to  follow  directions  de- 
signed to  prevent  fraudulent  voting  certainly 
calls  for  explanation.  It  casts  suspicion  up- 
-on  their  Integrity,  and  is  sufficient,  prima 
facie,  to  make  out  a  case  of  fraud.  No 
doubt  such  omission  is  susceptible  of  ex- 
planation, and  we  are  very  willing  to  believe 
that  the  offlcers  of  those  precinctB  erred 


through  Ignorance  of  the  law,  and  were  not 
actually  guilty  of  fraudulent  Intent.  But, 
as  the  case  la  presented,  we  cannot  indulge 
In  that  presumption.  The  offlcers  were  not 
called  as  witnesses,  as  they  should  have 
been,  to  prove  that  they  acted  as  they  did 
through  Ignorance,  and  not  with  a  fraudulent 
purpose;  and  In  the  absence  of  any  rebut- 
ting proof  on  this  point  we  feel  constrained 
to  hold  that  contestant  made  out  a  case 
of  malconduct  on  the  part  of  the  election 
boards." 

We  may  well  apply  the  reasoning  of  that 
case  to  the  question  here.  Why  was  It  not 
proven  that  these  envelopes  were  sealed  and 
not  opened  by  any  one  until  placed  In  charge 
of  Wells,  Fargo  &  Co.?  Some  one  must 
have  taken  charge  of  the  envelopes  in  the 
precincts,  and  delivered  them  to  Wells.  Fargo 
&  Co.  It  seems  that  it  would  have  been 
easy  to  prove  such  fact.  It  was  not  Incum- 
bent on  defendant  to  prove  that  votes  had 
been  taken  out  of  those  envelopes  and 
changed.  Where  such  circumstances  appear 
that  It  is  apparent  that  opportunities  ex- 
isted for  evil-minded  persons  to  have  ex- 
amined the  ballots  and  changed  them,  their 
Integrity  is  impeached.  It  Is  at  once  ap- 
parent that  the  official  canvass  Is  much  more 
liable  to  be  correct  than  a  recount  of  ballots 
that  have  been  in  so  many  susplcioiw  places. 
In  the  leading  case  of  People  v.  Livingston, 
79  N.  T.  279.  the  Chief  Justice  said:  "They 
[the  returns]  may  be  Impeached  for  fraud 
or  mistake,  but  In  attempting  to  remedy 
one  evil  we  should  be  cautious  not  to  open 
the  door  to  another  and  far  greater  evil. 
After  the  election  It  Is  known  just  how 
many  votes  are  required  to  change  the  result 
The  ballots  themselves  cannot  be  Identifled. 
They  have  no  earmark.  Everything  de- 
pends upon  keeping  the  ballot  boxes  secure. 
•  •  •  Every  consideration  of  public  pol- 
icy, aj8  well  as  the  ordinary  rules  of  evidence, 
require  that  the  party  offering  this  evidence 
should  establish  the  fact  that  the  ballota 
are  genuine.  It  is  not  sufficient  that  a  mere 
possibility  of  security  is  proved,  but  the 
fact  must  be  shown  with  reasonable  cer- 
tainty. If  the  iMxes  have  been  rigorously 
preserved,  the  ballots  are  the  heat  and  high- 
est evidence;  but  If  not,  they  are  not  only 
the  weakest  but  the  most  dangerous,  erl- 
dence.  •  •  *  W'here  ballots  in  an  en- 
velope sealed  with  the  village  seal  are  put 
by  the  village  clerk  in  an  unlocked  desk, 
containing  also  the  village  seal,  and  situated 
in  a  room  exposed  to  the  public,  and  the 
envelope  Is  partly  torn  by  some  unknown 
person  while  it  remained  In  such  desk,  the 
ballots  are  not  better  evidence  of  the  result 
of  the  election  than  the  returns  of  the 
Judges,"  See,  further.  People  v.  Burden.  45 
Cal.  241 ;  Coglan  v.  Beard.  63  Cat.  61.  2  Pac. 
737 ;  Ex  parte  Brown,  97  Cal.  89,  31  Pac.  840 ; 
Whlpley  V.  McKune,  12  Cal.  352;  Rhode  v. 
Steiometz,  25  Colo.  314.  55  Pac.  814;  Hartman 
T.  Young,  17  Or.  157,  20  Pac.  17,  2  L.  B.  A. 
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506,  11  Am.  St  Rep.  787 ;  Hughes  v,  Holman, 
23  Or.  489,  32  Pac.  298;  Beall  v.  Albert,  159 
111.  127,  42  N.  E.  166;  Ex  parte  Arnold,  128 
Mo.  260,  30  S.  W.  768,  1036,  33  L.  R.  A.  386, 
49  Am.  St  Rep.  557. 

Plaintiff  relies  npOD  an  expression  of  Mr. 
Jtistice  McFarlaad  In  Hannab  t.  Green,  143 
Cal.  22,  76  Pac.  708,  where  It  is  said:  "The 
question  whether  ballots  have  been  snffl- 
dently  taken  care  of  so  as  to  preclude  any 
reasonable  suspicion  that  they  are  not  In 
their  original  condition  Is  a  question  which 
la  lately  within  the  Judgment  and  discretion 
of  the  trial  court,  and  its  determination  of 
that  question  should  not  be  disturbed  here, 
if  the  evidence  fairly  warrants  the  eom- 
clusloo  whldi  the  court  reached  on  tbAt  sub- 
ject" The  learned  justice  was  speaking 
with  reference  to  the  facts  of  that  case, 
which  were  entirely  different  from  the  case 
at  bar.  In  this  case,  if  the  evidence  were 
such  as  to  fairly  warrant  the  conclusion 
reached  by  the  trial  Judge,  we  would  not 
interfere.  White  the  decision  of  tbe  trial 
court  should  not  be  disturbed,  it  there  la 
Buffldent  evidence  to  fairly  support  It,  yet 
we  cannot  give  It  more  weight  than  tbe  law, 
in  Its  application  to  the  facts,  would  allow. 
Tb6  discretion  of  the  trial  court  gives  It 
power  to  decide  upon  confllctli^  evidence, 
and  to  consider  all  tbe  facts  and  the  credi- 
bility of  witnesses;  but,  upon  a  contest  de- 
pending upon  the  Int^ity  of  ballots,  the 
qnestion  la  as  to  whether  or  not  they  have 
been  so  guarded  as  to  be  the  best  evidence 
and  entitled  to  be  recounted.  In  this  case 
we  do  not  think  there  Is  sufficient  evldrace 
to  sustain  the  finding  of  the  court  on  tbe 
question. 

The  jodgment  Is  reversed. 

We  concnr :  HARRISON.  P.  J. ;  HALL,  J. 


1  Cal.  App.  m 

In  re  MITCHELL. 
(Court  of  Appeal,  Third  XMatrict,  California. 
Aug.  10,  1905.) 

1.  PENAT,  RTATUTEft— COBSTSrcnON. 

The  rule  laid  down  by  Pen.  Code,  8  4,  that 
all  the  inroviaions  of  such  Code  are  to  be  con- 
strued according  to  tbe  fair  Import  of  their 
terms,  with  a  view  to  effect  Its  object  and  to 
pKHDOte  jastlce,  applies  to  penal  statutes  not 
a  part  of  the  Code. 

[Ed.  Note. — For  cases  In  point,  see  vol.  44^ 
Gent  Dig.  Statutes,  H  322,  323.] 

2,  Maltgious   Miscbikf  —  ExpLosions  in 
Mines. 

The  malicious  depositing  and  exploding 
of  dyiiflmite  in  the  levels,  slopes,  and  chutes  of 
a  working  mine  is  within  Act  March  12,  1887 
(St  1886-87,  p.  112.  c  95)  fi  a  declaring  guilty 
of  a  felony  one  who  maliciously  deposits  or 
explodes  at,  in,  under,  or  near  any  building, 
veaael,  boat,  railroad,  tramroad,  or  cable  lOad, 
or  any  train  or  car,  or  any  depot,  stable,  car- 
house,  theater,  schoolhouse,  church,  dwelling 
house,  or  other  place  where  human  beings 
usually  Inhabit,  assemble,  fre.quent  or  pass  and 
repose  any  explonive,  with  intent  to  injure  or 
diMtroy  mich  building  or  other  structure,  or  to 
Injure,  Intimidate,  or  terrify  any  human  being. 


3.  Cbiminal  Law-Committing  Maoistbates 

— Binding  Oveb— Evidence. 

To  authorize  a  committing  magistrate  to 
hold  one  for  trial,  the  evidence  produced  need 
not  he  enough  to  warrant  a  conviction.  It  is 
enough  that  there  Is  evident^  making  it  appear 
that  there  is  safficlcnt  cause  to  believe  de- 
fendant guilty  of  an  offense. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law.  §  493.] 

Application  of  W.  Mitchell  for  writ  of 
habeas  corpus.  Denied. 

a  H.  Falrall,  for  petitioner.  3.  P.-  Snyder, 
Dlst  Atty..  and  SollnAy  &  Wehe,  for 
respondent 

BUCKLES,  J.  The  petitioner  was  held 
to  answer  on  the  following  charge:  "Did 
then  and  there  willfully,  unlawfully,  felo- 
niously, and  maliciously  dejwBlt  and  ex- 
plode at,  in,  under,  and  near  a  place  where 
human  beings  usually  assemble,  frequent, 
pass  and  repass,  to  wit,  in  the  levels,  stopes, 
and  chutes  of  the  Angels  quartz  mine  owned 
by  the  Angels  Quartz  Mining  Company,  a 
corporation,  certain  dynamite,  hercules  pow- 
der, and  explosives,  with  the  intent  to  in- 
jure the  said  mine  and  the  said  structures 
therein,  and  to  injure  and  intimidate  and 
terrify  human  beings,  and  by  means  of 
which  human  beings  were  endangered." 
The  charge  Is  made  under  section  601,  Pen. 
Code,  as  amended  in  1005  (St  1905,  p.  687, 
e.  525),  or  It  Is  brought  under  section  8  of 
the  act  of  March  12,  1887  (St  1886-87,  p. 
112,  c  95) ,  which  sections  are  identical 
one  with  the  other,  and  read  as  follows: 
"Any  person  who  maliciously  deposits  or 
explodes,  or  who  attempts  to  explode,  at. 
In,  or  under,  or  near  any  building,  vessel, 
boat,  railroad,  tramroad,  or  cable  road  or 
any  train  or  car,  or  any  depot,  stable,  car- 
house,  theater,  schoolhouse,  church,  dwell- 
ing bouse  or  other  place  where  human  be- 
ings usually  inhabit,  assemble,  frequent,  or 
pass  and  repass,  any  dynamite,  nltro-glyc- 
erlne,  vigorlte,  giant  or  hercules  powder, 
gunpowder  or  other  chemical  compound  or 
explosive,  with  intent  to  Injure  or  destroy 
such  building,  vessel,  boat  or  other  struc- 
ture, or  with  the  intent  to  Injure,  Intimidate 
or  terrify  any  human  being,  or  by  means 
of  which  any  human  being  is  Injured  or  en- 
dangered, is  guilty  of  a  felony,  and  punish- 
able by  Imprisonment  in  the  state  prison 
not  less  than  one  year."  It  is  claimed  by 
petitioner  that  the  charge  must  be  brought 
under  section  8  of  the  act  of  March  12,  ISSfl, 
because  that  act  had  repealed  section  601, 
Pen.  Code,  and.  It  having  been  repealed, 
could  not  be  amended  by  the  attempt  made 
In  1905.  This  contention  is  doubtless  cor- 
rect If  the  repeal  was  effected  as  claimed. 
See  section  830,  Pol.  Code.  If  the  section 
was  really  repealed  In  1887,  it  has  not 
been  re-enacted,  and  the  prosecution  is  un- 
der section  8  of  the  act  of  1887.  Even 
though  there  wa«  no  repeal,  and  the  amend- 
ment of  1805  Is  proper,  the  Importance  ttt 
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petitioner,  according  to  his  standpoint,  to 
haTe  the  prosecution  nnder  the  act,  rather 
than  under  the  Code,  is  readily  discernible. 
He  contends  that  the  common-law  rule  that 
"penal  statutes  must  be  construed  strictly" 
Is  In  force  in  this  state  as  to  all  penal  enact- 
ments which  are  not  a  part  of  the  Penal 
Code,  while  a  different  rule  prevails  as  to 
the  proTlslons  of  the  Penal  Code,  to  wit: 
"All  its  proTlsions  are  to  be  construed  ac- 
cording to  the  fair  import  of  their  terms 
with  a  view  to  effect  its  object  and  to  pro- 
promote  Justice."  Section  4.  Pen.  Code.  I 
know  of  no  reason  why  a  penal  statate. 
not  a  part  of  the  Code,  should  be  construed 
by  any  ottaa  or  different  rule  than  that  pre- 
scribed for  constmlng  the  proTiaions  of  the 
Code.  The  rule  laid  down  In  section  4  of 
the  Penal  Code  la  a  common-sense  one,  a 
rule  which  must  be  acknowledged  as  just 
and  prc^)er  and  which  does  not  operate 
to  improperly  deprive  any  person  of  his  lib- 
erty. At  the  time  the  Oode  was  adopted, 
this  rule  was  Intended  to  ai^ly  to  the  enthre 
body  of  criminal  law  In  tills  state,  and  it 
was  manlfttrtly  the  Intention  that  the  old 
common-law  rule  of  such  etrletnCTa  (ap- 
plied sometimes  without  roason  or  sense) 
should  be  abrogated.  It  surely  would  not 
be  within  the  lli^t  of  reason  or  sense  to 
say  that  two  laws  of  the  same  nature,  op- 
erating upon  the  same  class  of  persons  or 
things,  within  the  same  system  of  Juris- 
prudence^ should  have  two  distinct  rules 
for  their  construction  and  Interpretation; 
and  that,  too,  simply  because  the  Legislature 
may  see  fit  to  make  one  enactment  a  part 
of  the  Penal  Code  and  the  other  an  act  out- 
side of  the  Code.  There  can  be  but  one 
rule  for  the  construing  of  penal  enactments 
In  this  state,  and  that  Is  the  universal  one 
laid  down  by  section  4  of  the  Penal  Code. 
I  shall  view  this  proceeding  as  having  been 
brought  nnder  the  prorlalonB  of  section  8  of 
the  act  of  1887. 

How  is  it  possible,  after  a  careful  reading 
of  the  section  referred  to,  to  come  to  any 
othtf  conclusion  than  that  when  the  Legis- 
lature has  pronounced  against  the  malicious 
explosion  of  dynamite  and  other  enumer- 
ated explosive  (with  Intent  to  injure  prop- 
erty and  person)  "at,  In,  under  or  near 
any  building,  vesBel,  boat,  railroad,  tram- 
road,  or  cable  road,  or  any  train  or  car,  or 
any  depot,  stable,  carhouse,  theater,  school- 
bouse,  church,  dwelling  house,  or  other  place 
where  human  beings  usually  inhabit.  as< 
semble,  frequent,  or  jiass  or  repass,**  It 
was  Hie  clear  Intmt  to  prohibit  such  use  of 
dynamite  and  the  other  e^iosives  at  and  In 
every  and  all  places  whatsoever?  Such 
ctmstructlon  Is  warranted  by  the  very  terms 
of  the  section,  and  will  admit  ot  no  other 
rational  constructi<m,  and  any  other  con- 
struction would  not  be  according  to  the  fair 


import  of  the  terms  used,  and  could  not  be 
with  a  view  to  effect  the  true  object  of  the 
law,  nor  In  the  line  of  promoting  justice. 
But  the  petitioner  contends  that  the  lan- 
guage "with  the  Intent  to  Injure  or  destroy 
BM<^  building,  vessel,  boat  or  other  struc- 
ture" must  apply  only  to  the  things  spe- 
cifically enumerated,  and  that  "other  struc- 
ture"  Include  nottilng  more  than  "railroad, 
tramroad,  or  cable  road,  or  any  train  or 
car,  or  any  depot,  steble,  carhouse,  theater, 
schoolhouse,  church  or  dwelling  house-" 
But  this  construction  cannot  be.  For  the 
purpose  of  illustration,  suppose  one  mali- 
ciously explodes  dynamite  on  or  under  a 
private  footbridge  constructed  and  built  over 
a  ravine,  where  "human  beings  pass  and  re- 
pass," with  intent  to  destroy  the  bridge 
or  injure  or  intimidate  persons.  Private 
footbridge  not  being  enumerated  in  the  list 
of  places  such  as  "building,  vessel,  boat," 
etc.,  can  It  be  said  that  "other  places  where 
human  beings  pass  and  r^ass"  would  not 
include  a  private  footbridge?  The  object 
of  the  stetute  is  to  prevmt  the  Injury  to 
property  and  person  and  the  intimidation  of 
human  beings  by  the  maildous  explosion  of 
dynamite,  etc.,  and  to  my  mind  there  Is  no 
question  but  that  "private  footbrl^ce" 
would  be  included  in  the  term  "other  place 
where  human  beings  pass  and  repass." 
Buch  footbridge  would  undoubtedly  be  a 
structure,  and  would  come  within  the  term 
"other  structure"  used  in  the  stetute.  Tliat 
a  working  mine,  constructed  as  the  Angels 
quarts  mine  Is  shown  to  be,  with  its  shafts, 
chutes,  tnnnels,  levete,  stopes,  excavated 
Sambos,  and  stalls  to  bold  up  the  rock  and 
dirt  overhead.  Is  a  structure  In  the  common- 
sense  view  of  iSM  term,  seems  to  me  to 
admit  of  no  doubt  It  Is  a  structure,  and 
meets  every  requirement  of  the  lettw  and 
spirit  ct  the  stetnta  To  say  that  a  man 
may  do  the  things  to  wreck  a  ndne  that  de- 
fendant is  charged  with  doing  and  be  able 
to  escape  responslbiHty  therefor  nndw  the 
law  reading  as  said  section  8  reads,  simply 
because  it  does  not  mention  the  word  "mine,** 
would  be^  to  say  the  l«ist,  usbv  a  rule  of 
constructlfm  not  warranted  even  by  the  com- 
mon-law rule  which  petitions  Invokes.  The 
act  here  sou^t  to  be  punished  surely  comes 
within  the  reason  and  spirit  as  well  as  the 
mlschltf  tSie  lav  was  Intended  to  remedy, 
to  wit,  the  malicious  explosion  of  dynamite 
and  oUier  enumerated  explosives  with  In- 
tent to  injure  property  and  human  beings. 

It  Is  next  claimed  there  Is  no  evidoice 
connecting  'Qie  petitioner  with  the  commis- 
sion of  the  offense,  except  that  of  the  wit- 
ness Holmes,  who  Is  shown  by  his  own  ad- 
missions to  be  a  co-conspirator  and  an  ac- 
complice. There  Is  evidence  In  abundance  to 
show  a  well-directed  effort  on  the  part  of 
some  one  to  wreck  the  mine,  to  prevent 
Ito  being  worked,  oc  to  make  It  mwe  difficult 


Digitized  by  Google 


>L)  DE  LSONU 

to  woA,  and  to  Increase  the  expense  of 
working,  by  blowing  up  the  foot  walls, 
blasting  the  timbers  which  held  up  the  rock 
and  dirt  of  the  hanging  wall,  and  thus 
allowing  the  rock  and  dirt  to  run  in  on  the 
Btopes  and  fill  them,  and  cave  them  in.  and 
make  the  levels  of  the  mine  very  dauger- 
ous  for  men  to  work  therein  by  reason  of 
the  supports,  the  stulls,  being  blown  out 
from  the  roof  of  the  chutes  and  levels,  and 
that  the  wrecking  be^an  in  the  lower  levels 
of  the  mine.  The  evidence  also  shows  that 
the  men  then  working  in  the  mine  were  re- 
moved  to  other  parts  of  the  mine  while  the 
malicious  blasting  was  being  done,  from 
which  it  would  appear  that  those  doing  this 
work  did  not  Intend  to  Injure  the  men  then 
working  in  the  mine.  But  the  motive  of  the 
persons  engaged  in  the  wrecking  seemed  to 
be  to  make  it  disagreeble  and  dangerous 
for  the  men  who  should  take  the  places  of 
tlie  wreckers,  for  they  knew  they  were  to  be 
discharged,  or  work  undra  a  new  boss. 
There  was  a  lai^e  force  of  men  at  work  In  the 
mine.  The  petitioner  was  the  boss,  with 
power  to  move  the  men  from  place  to  place 
In  the  mine,  and  Just  before  a  certain  place 
was  wrecked  the  men  were  moved  to  some 
Dther  place,  with  only  the  petitioner  to 
direct  them;  and  Holmes  waa  the  man  in 
charge  of  the  blasting  powder,  and  subject 
only  to  the  direction  of  petitioner  as  to  its 
use.  The  drcamstances  nnder  wblcb  the 
wrecking  of  the  mine  was  accomplished  are 
Bhown  by  other  witneeaes  than  Holmes  to 
be  socb  that  it  was  next  to  impossible  for  the 
work  of  destruction  to  have  been  dona  by 
aooflier  withoat  the  knowledge—yes,  and 
tbe  direction — of  the  petitioner.  The  evi- 
dence of  the  vrltneases  N.  Jakullza,  A.  Pioth- 
ero.  J.  W.  hltig,  Martlnovlch,  Arnold  Adams, 
and  Thomas  Fulton,  taken  together,  tends  In 
a  strong  degree  to  Identify  the  petitioner  as 
one  of  the  guilty  parties,  and  tends  to  connect 
him  with  the  commission  of  the  offense. 
Tbe  evidence  produced  upon  the  preliminary 
examination,  Independent  of  that  f^ven  by 
tbe  accomplice  HoUnes,  would  probably  not 
be  Sufficient  to  show  beyond  a  reasonable 
donbt  tbe  guilt  of  petitioner;  but,  in  order 
to  bold  the  defendant  and  to  put  him  on  his 
trial,  the  committing  magistrate  Is  not  re- 
quired to  find  evidence  sufficient  to  warrant 
a  conviction.  AH  that  Is  required  la  that 
there  be  a  snfflcient  legal  evidence  to  make 
It  appear  that  "a  public  offense  has  been 
committed  and  there  is  sufficient  cause  to 
believe  the  defendant  guilty  thereof."  There 
was,  then,  sufficient  evidence  to  warrant  the 
justice  in  holding  the  petitioner  and  com- 
mitting him  for  trial. 
The  petitions  is  remanded. 

We    eonear:    OHIPMAN.    P,   J.;  Uc- 
LAUOHLIN,  JT. 


T.  HAMHEU  34S 
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m  LBONIS  V.  HAMMBL,  Sheriff,  et  al. 

(Court  of  Appeal,  Second  District,  Oallfomla. 
Aug.  &,  190&) 

1.  Qoietihq  Tzzug  —  Bight  to  Bkuxt  — 

Pleading. 
While  an  action  to  quiet  title  cannot  be 
maintained  by  the  owner  of  an  equitable  estate 
against  the  holder  of  the  legal  title  under  a 
complaint  ctmtainlng  only  the  usual  averments 
commonly  made  in  such  an  action,  yet  the  reme- 
dies of  quietlDg  title,  or  cancellation,  recon- 
veyance, enforcement  of  trusts,  or  determination 
of  priorities,  may  be  granted  under  C^ode  Civ, 
Proc.  S  580,  aatborizing  the  award  of  any  relief 
conaistent  witli  tbe  case  made  by  the  complaint 
and  embraced  within  tbe  issue,  when  tbe  facts 
upon  which  the  claim  to  such  relief  is  based  are 
alleged  In  the  complaint,  altbongh  plalatiff'i 
title  is  but  an  equitable  one. 

2.  MoBTOAOBS — Deeds  —  Fbaud  —  Pbjobities. 

Where  an  Ignorant  person,  without  business 
eziwrienca,  executes  a  deed  to  her  agent  and 
attorney  In  fact,  relying  on  false  representations 
made  by  bim,  and  withoat  receiving  any  con* 
aideration  therefor,  and  In  order  that  he  may 
tbe  better  take  care  of  her  interests  in  the  prop- 
erty,  her  title  to  the  vropertf  Is  superior  to  that 
of  mortgagees  of  tne  agent,  who  take  with 
knowledge  of  the  circumstances  of  the  convey- 
ance to  him. 

8.  QUIETINO  TiTLK-RlGHT  TO  RBLIBT-OHAE- 
ACTEB  OF  DETENDAtOT'S  CLAIM. 

In  a  suit  to  quiet  title  agalnat  a  certidn 
deed,  ^alntlfl  la  eatltlad  to  have  her  ri^ta 

determined,  whether  sudi  deed  was  In  fact 

procured  by  fraud  and  without  consideration,  or 
whether  it  was  Intended  as  a  mortgage  to  tii« 
grantee  named  therein. 

4.  Pabttbs— Bbinqino  in  Additxonax.  Pab- 

TIEB— POWEBS  or  CotJBT. 

Under  the  ezpreas  provtrions  of  Code  ^v. 
Proc.  I  888,  when  a  c<Mnplete  detenninatlon  of 

a  amtroversy  cannot  be  had  without  the  pres- 
ence of  other  parties,  the  court  may  order  such 
parties  to  be  brought  In,  and  necessary  sup-' 
plemental  pleadings  to  be  filed. 

[Bd.  Note. — For  cases  In  point,  see  voL  87, 
Cent  Dig.  Parties,  SS  70,  79,  80.] 

5.  I^Dam— CoNSTBuonvB  Tbubto— Fsaqdu* 
twiT  AoQinannoiT  of  Titue. 

One  who  procures  tiUe  to  land  by  fraud, 

misrepresentation,  and  without  consideration, 
acquires  only  a  naked  legal  title,  which  he 
holds  under  a  constructive  trust  in  favor  of  bis 
grantor. 

[Ed.  Note. — For  cases  In  point,  see  voL  47, 
Cent  Dig.  Trusts,  S  145.] 

6.  MOBiaAQEa—ABSOLUTB  DEEDft— PaiOBITIES. 

The  legal  title  does  not  pass  under  a  deed 
intended  merely  as  a  mortgage  to  secure  past 
and  future  advances^  and  subsequent  purchasers 
or  incumbrancers  through  the  grantee  with 
notice  acquire  no  rights  as  against  the  grantor. 

7.  liiHiTATioN  OP  Actions  —  AcnoNS  ram 
Fbaud — APFLicABELrrr  op  Statute. 

Code  Civ.  Proc  1  838,  suhd.  4,  reqnlrmg 
actioas  for  relief  on  the  ground  of  fraud  or 
mistake  to  be  commenced  withio  tbree  years, 
is  inapplicable  to  an  action  to  quiet  title  against 
a  deetl.  the  grantee  In  which  is  charged  with 
a  conntructive  trust  In  favor  of  the  grantor, 
or  wlii(-h  is  Intended  merely  as  a  mortgage  to 
secure  past  and  future  advances  made  by  the 
gxantesk 
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&  Teiai^Nonsott— Monoara  —  Faxlukb  to 
Specitt  Gbounds. 

The  panting  of  a  motion  for  nonsuit  will 
be  held  erroneoos,  where  the  record  fails  to 
show  that  Enj  Bpeidflcatioa  of  groands  for  the 
motion  was  made. 

Appeal  from  Superior  Court;  Los  Angetos 
County;  N.  P.  Conrey,  Judge. 

AcUon  by  Maria  Esperitn  Chljulla  De 
LeoDlB  against  W.  A.  Hammel  and  others. 
From  a  Judgment  In  favor  of  certain  defend- 
ants, rendered  after  sustaining  a  demurrer 
to  the  complaint,  and  from  a  Judgment  of 
nonsuit,  plalntUC  appeals.  Reversed. 

Dunnigan  &  Dunnlgan,  for  appellant  H. 
H.  Appel  and  H.  Bell,  for  respondents. 

TRASK,  Special  Judg&  Two  appeals  have 
been  taken  In  this  case.  The  first  appeal  Is 
from  the  Judgment  in  favor  of  certain  defend- 
ants, rendered  because  of  plaintlCTs  failure  to 
amend  her  complaint  within  the  time  allowed 
by  law  after  their  demurrer  thereto  was  sus- 
tained. The  second  appeal  is  from  a  judg- 
ment of  ncmsuit  By  stipulation  both  appeals 
bave  been  submitted  upon  the  same  transcript 

The  substance  of  the  lengthy  complaint 
will  be  stated,  so  far  as  necessary  for  the 
purposes  of  this  decision.  From  the  com- 
plaint It  appears  that  plaintiff  is  an  Ignorant 
Indian  woman.  On  July  31, 1894,  she  deeded 
certain  real  property  to  one  Laurent  Btche- 
pare.  For  several  years  prior  to  the  date 
last  mentioned  be  had  been  her  agent  and  her 
attorney  In  fact  in  the  management  of  her 
business  and  of  ber  litigation  as  to  her  prop- 
erty. She  made  this  deed  because  of  her 
confidence  In  Etchepare,  and  because  of  her 
belief  in  bis  representations  and  those  of  an 
attorney  whom  Etchepare  had  Induced  her 
to  consult  Among  other  representations 
made  by  Eltcbepare,  It  should  be  noted  that 
he  stated  that  she  was  Indebted  to  him  In 
the  sum  of  $1,600  on  account  of  moneys  he 
bad  expended  In  her  litigation  and  in  the 
care  of  her  property  over  and  above  what  be 
had  received  from  sales  of  cattle  and  from 
rents,  and  that  It  would  be  to  hec  advantage 
to  convey  all  her  property  to  him,  and  "that 
he  could  thereby  be  better  able  to  settle  her 
estate"  (evidently  referring  to  the  estate  of 
her  deceased  husband  and  the  litigation  re- 
lating thereto).  It  was  also  represented  to 
her  that  Etchepare  had  been  advancing  her 
moneys  for  her  support  and  maintenance,  and 
that  It  would  be  proper  and  advisable  for  her 
to  convey  her  property  to  him,  and  that  he 
would  take  care  of  It  for  her  and  defend  her 
rights  against  adverse  claimants.  These  and 
other  representations,  which  are  stated,  are 
allied  to  be  nntrue.  From  all  the  averments 
made  In  respect  to  the  matter  of  the  ex- 
ecution of  this  deed,  It  Is  doubtful  whether  It 
should  be  treated  as  a  mortgage  to  secure 
past  and  future  advances,  or  as  having  been 
procured  by  frand  and  misrepresentation  and 
without  oonsidarBtion,  In  which  latter  event 
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a  constructive  trust  would  be  created  In  favor 
of  plaintiff.  On  February  12, 1896,  Etchepart 
executed  a  mortgage  on  tbe  property  to  ^ 
fendant  Elizabeth  Murray  to  secure  the  pay- 
ment of  his  note  given  for  a  loan  made  by 
her  to  him.  A  decree  foreclosing  this  mort- 
gage waa  raidraed  April  S,  1807,  In  an  actlm 
brought  by  Miss  Murray.  Plaintiff  and  Etche- 
pare wwe  parties  def  mdant  in  Uiat  action. 
A  part  of  the  relief  asked  In  thla  action  la 
an  injunction  restraining  defoidant  Hammel, 
as  sheriff,  from  selling  the  premises  mort- 
gaged to  Miss  Murray  In  pnrsnanoe  of  said 
decree.  One  ground  upon  which  ttils  relief  is 
sought  la  that  the  iherUTs  deed,  if  Issued  to 
a  purchase  at  mcSk  sale^  mmld  daaH  plaln- 
tifTs  title  to  her  iffoporty.  On  Avenrt  16, 
1898,  Etchepare  conveyed  an  undivided  one- 
half  lnt»est  in  tlie  property  deeded  to  hfm 
by  plaintiff  to  defoidant  I«balg,  and  ca  the 
same  date  be  oonveyed  tbe  otber  undivided 
one-half  to  <me  Mrs.  AppeL  La^  Mrs. 
Appel  conv^ed  an  undivided  one-half  of  tbe 
Interest  deeded  to  bw  to  defendant  Marie 
Le  Mesnager.  Thereafter  Mes.  Appel  died 
testate,  and  defoidant  Julia  A.  Btaepberd  is 
tbe  executrix  of  the  tOrmer'B  estate.  In 
Octobo-,  189S,  I!tcbepare  executed  a  mortgage 
on  all  the  property  deeded  to  him  by  plain- 
tiff to  defendante  Bell  and  Ai^l  to  secure 
the  payment  to  tiiou  of  f2,000.  BeM  after- 
wards assigned  his  Interest  in  said  mortgage 
to  one  Gibson,  and  Appel  assigned  bis  In- 
terest therdn  to  defendant  Xulla  A.  Shepliwd. 
Thereafter,  in  an  action  to  whldi  Julia  A. 
Shepherd,  as  encutrlx  and  Individually,  said 
Gibson,  and  defaidante  Appel,  Bell,  and 
Labalg  were  parties,  it  was  adjudged  that 
said  mortage  to  Bell  and  AppeA  *Vas  a 
valid  lien  as  to  tbe  said"  S^epare,  Labalg, 
Julia  A.  Shepherd,  executrix,  "the  said  mort- 
gagees, and  their  assigns,  upon  the  lands 
therein  described  In  said  mortgage."  Tbe 
representations  made  to  plaintiff  whereby 
she  was  Induced  to  execute  the  deed  to 
Etchepare,  the  situation  and  relation  of  the 
parties  thereto,  tbe  circumstances  and  facte 
of  that  transaction  showing  fraud,  misrep- 
resentation, and  want  of  consid^ation,  and 
plaintiff's  lack  of  education,  business  ability, 
and  experience,  are  all  alibied;  and  It  is  also 
averred  that  all  of  the  parties  to  the  deeds, 
mortgages,  and  assignmento  mentioned  ttiat 
were  made  subsequent  to  the  execution  of 
plalntUTs  deed  to  Etchepare  took  ev«7  such 
deed,  mortgagev  or  assignment  thereof  with 
notice  and  knowledge  that  her  said  deed  was 
procured  by  misrepresentation,  fraud,  and 
without  consideration,  as  alleged  in  the  com- 
plaint It  Is  further  shown  that  all  of  the 
transactions,  subseqnent  to  plaiutlfr's  deed 
were  bad  without  her  knowledge  or  consent 
that  she  never  received  any  benefit  there- 
from, and  that  the  deeds  er-^fted  by  Etche- 
pare, as  welt  as  some  of  the  asfllgnments 
mentioned,  were  without  consideration.  It 
Is  not  abown  who  ban  been  In  possession  ot 
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the  property  since  the  ezecutlou  of  the  plain- 
tiff's deed.  The  substance  of  the  prayer  of 
the  complaint  Is  that  plaintiff  be  decreed  to 
be  the  owner  In  fee  simple  of  the  land  de- 
scribed In  her  deed  to  Etchepare;  that  It  be 
decreed  that  neither  of  the  defendants  has 
any  right,  title,  or  Interest  therein;  that  her 
title  thereto  be  quieted  against  all  the  de- 
fendants; that  the  defendant  Hammel,  as 
Bheritf,  be  enjoined  from  making  a  sale  under 
the  decree  In  the  foreclosure  action;  and  that 
plaintiff  have  all  other  and  proper  relief. 
The  action  was  dismissed  as  to  defendants 
Labalg  and  Le  Mesnager.  The  remaining  de- 
fendants demurred  to  the  complaint  on  sev- 
eral grounds— one  ground  being  for  Insuffi- 
ciency of  facts;  another,  for  uncertainty,  in 
that  the  complaint  does  not  show  what  estate 
or  property  the  plaintiff  claims ;  another,  for 
defect  of  parties,  in  that  Etchepare  and  Gib- 
son bad  not  been  joined  as  parties  defendant ; 
and  on  the  further  ground  that  plalntlCTs 
cause  of  action  Is  barred  by  the  provisions 
of  subdivision  4  of  section  338  of  the  Code  of 
Civil  Procedure.  Defendant  Murray's  de- 
murrer was  overruled,  and  the  demurrer  of 
the  others  was  sustained.  The  correctness  of 
the  latter  ruling  Is  questioned  by  the  first 
appeal. 

1.  From  the  prayer  of  the  complaint  it 
may  be  inferred  that  the  pleader  regarded 
the  action  as  being  substantially  one  brought 
to  quiet  plalntlCTs  title  and  to  obtain  ancillary 
Injunctive  relief.  An  action  to  quiet  title  can- 
not be  maintained  by  the  owner  of  an  equi- 
table estate  against  the  holder  of  the  legal 
title  under  a,  complaint  containing  only  the 
usual  averments  commonly  made  In  such  an 
action.  Ohase  v.  Cameron,  133  Cal.  231,  65 
Pac.  4i60.  But  where,  as  here,  the  facts  upon 
wtiich  plaintiffs  claim  Is  based  are  alleged, 
there  is  authority  to  grant  any  proper  relief 
within  the  limitations  of  section  580  of  the 
Code  of  Qvll  Procedure.  And  appropriate 
remedies,  such  as  cancellation,  reconveyance, 
or  decrees  quieting  title,  or  establishing  or 
enforcing  trusts,  or  determining  the  priorities 
of  opposing  equities,  may  be  had,  as  between 
proper  parties,  under  our  system,  whenever 
they  are  required  upon  equitable  consider- 
ations and  are  justified  by  the  pleadings  and 
proof  in  the  case.  Campbell  v.  Freeman,  99 
Cal.  546,  34  Pac.  113;  Tuflree  v.  Polhemus, 
108  Cal.  670,41  Pac.  806;  Collins  v.  O'Laver- 
ty,  136  Cal.  31,  68  Pac.  327;  Zellerbach  v.  AI- 
lenberg,  99  Gal.  57,  83  Pac.  786;  Kollins  v. 
Forbes,  10  Cal.  289;  Angus  t.  Graven,  132 
Gal.  691,  64  Pac.  1091.  Since  general  relief 
was  d^anded,  the  prayer  of  this  complaint 
need  not  be  considered  further  in  determining 
whether  or  not  the  danarrer  was  properly 
snstained.  BolUns  t.  Forbes,  and  Angus  v. 
Craven,  supra.  If  the  all^ationB  of  the  com- 
plaint are  true,  plalntUTB  title  1b  puamonnt 
to  that  of  any  defendant  dabnlng  a  Uea  by 
mor1$:age.  Murray  t.  Btchepare,  129  Cal. 
318,61  Pac.  930t  Whether  her  deed  to  Etche- 


pare was  procured  by  fraud  and  without 
consideration,  as  alleged,  or  whether  It  was 
In  fact  a  mortgage,  as  was  ouce  found  (De 
Leonis  v.  Walsh,  145  Gal.  199,  78  Pac.  637), 
is  Immaterial  on  this  demurrer,  for  in  any 
event  she  Is  entitled  to  .have  her  rigbts 
determined.  Though  It  is  conceded  that 
Etchepare  and  Gibson  were  proper  parties. 
It  does  not  appear  from  the  complaint  that 
they  were  necessary  parties.  But,  If  it 
should  appear  at  any  time  during  the  prog- 
ress of  the  case  that  the  presence  of  parties 
other  than  those  named  by  the  complaint  is 
necessary  for  a  complete  determination  of 
the  controversy  arising  on  Issues  made  by  the 
pleadings,  they  can  be  brought  In.  Code 
Civ.  Proc.  S  389.  The  demurrer  was  not  well 
taken  for  defect  of  parties.  Nor  should  it 
be  sustained  for  uncertainty,  since  the  facts 
are  alleged.  In  one  view  It  may  be  con- 
cluded from  the  facts  that  Etchepare  ac- 
quired only  the  naked  legal  title.  This  he 
would  hold  under  a  constructive  trust,  which 
would  arise  In  favor  of  plaintiff.  Hays  v. 
Gloster  (Gal.)  26  Pac.  867.  But  possibly  the 
correct  view  of  the  matter,  looking  to  facts 
allied,  and  not  to  the  pleader's  conclusions, 
is  that  the  deed  was  Intended  as,  and  was 
in  fact,  a  mortgage.  This  conclusion  is 
strengthened  from  the  fact  that  it  la  not 
shown  that  Etch^are's  agency  did  not  con- 
tinue after  the  execution  of  the  deed,  nor 
that  he  did  not  continue  to  receive  and  dis- 
burse large  sums  of  money  and  to  render 
services  subsequently,  as  he  had  prior  to 
that  time.  If  the  latter  view  is  correct,  the 
l^al  title  did  not  pass  by  this  deed,  and  sub- 
sequent purchasers  or  Incumbrancers  with 
notice  would  acquire  no  rights  as  against 
plaintiff.  In  either  event  the  particular, 
statute  pleaded  In  bar  Is  Inapplicable.  Hecht 
V.  Slaney,  72  Cal.  363,  14  Pac.  88;  Goodnow 
V.  Parker,  112  Oal.  437,  44  Pac.  738;  TiTougues 
V.  Newlands.  118  Oal.  102.  60  Pac.  386. 

2.  Defendant  Murray  answered  after  her 
demurrer  was  overruled,  and  the  case  went 
to  trial  between  her  and  plaintiff;  they  be- 
ing then  the  only  parties  before  the  court 
Upon  this  trial,  after  plaintiff  had  rested,  a 
motion  for  nonsuit  was  made  in  behalf  of 
Miss  Murray.  This  motion  was  granted, 
and  judgment  was  r«idered  accordingly. 
The  record  does  not  show  that  any  specifi- 
cation was  made  of  the  grounds  of  this  mo- 
tion. For  this  reason  plaintiff  urges  that 
the  latter  judgment  should  be  reversed. 
Miss  Murray's  counsel  answer  this  conten- 
tion by  saying  that  they  expect  to  show  that 
the  grounds  of  the  motion  for  the  nonsuit 
were  specified,  and  that  same  were  sufficient 
In  form  and  substance  to  Justify  the  order, 
and  that  "at  the  propor  time"  they  propose 
"to  suggest  a  diminution  of  the  record."  No 
such  suggestion  has  been  made.  It  Is  ad- 
mitted In  appellant's  brief  that  such  general 
gronnds  as  "that  there  was  no  evidence  to 
BQstaln  plaintUCs  cause  of  action"  and  "tbat 
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tlum  mm  no  evldoice  to  snatain  plaintiff's 
oonvUUnt"  were  stated  at  the  time  the  mo- 
tion was  made.  It  Is  probable  that  the  rea- 
son why  the  motion  for  a  nonsnit  was 
granted  was  for  defect  ot  proof  that  Miss 
Murray  took  her  mortgage  with  notice  of 
the  fraud,  misrepresentation,  failnre  of  oon- 
slderatlont  and  ottar  matters  alleged  with 
respect  to  the  execution  of  tha  deed  from 
plaintiff  to  Btebeparew  Bnt,  In  the  absence 
of  any  ahoirtng  In  the  record  that  tSiIs  was 
specified  as  a  gnrand  tor  tiie  motion,  it  mnst 
be  held  that  tiie  granting  of  the  motion  was 
error;  fbr.  If  this  ground  had  been  spedfled, 
It  may  hare  been  possible  that  plaintiff 
conld  have  offered  more  evidence  on  this 
branch  ot  the  cas^  if  permlBsloo  had  been 
asked  and  granted,  and  that  she  would  have 
asked  to  reopen  her  case  for  such  purpose. 
Dal^  T.  Buss,  86  GaL  114,  2i  Pac.  867; 
Bronzan  r.  Drobaz,  93  Oal.  647,  29  Pac. 
Goffey  T.  Oreaifleld,  62  Gal.  603;  Belcher  t. 
Mnrphy.  81  Gal.  88,  22  Pac.  2G1;  6  EncT.  PI- 
&Pr.  879. 

For  the  reasons  given,  both  Judgments  ap- 
pealed from  are  reversed,  with  directions  to 
overrule  the  demurrer. 

'  V7e  concar:  GRAY,  P.  J.;  ALLEN,  J. 

1  CaL  Aro.S88 

WEU)ON  T.  ROOEBS. 
<OouTt  of  Appeal,  Second  District,  California. 
Aug.  8,  1905.) 

OOUKTS  —  JuUBUOnOEUL   AUOVNT  —  TrAKS- 
RB. 

Appeal  will  be  transferred  to  the  Supreme 
rtoart  under  Sup.  Gt  Role  32,  the  amount  in- 
TOlved  exceeding  that  ot  which  the  Gourt  of 
Appeal  has  Jurisdiction. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  N.  P.  Oonrey,  Judge. 

Action  hy  T.  J.  Weldon  ageiast  Ral^  Rog- 
ers. From  an  order,  defendant  ajqieals. 
Transferred  to  Supreme  Gourt 

McNutt  &  Hannon.  vmi  D.  Oonld,  and 
Jaa.  H.  Blanduurd»  tat  appellanL  Louis 
Lo^el,  for  reqwndent 

SMITH,  J.  Judgment  was  entered  against 
the  defendant  in  fiivw  of  T.  J.  Weldcm  ^ril 
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2, 1881,  for  the  sum  of  ¥2,000,  wltb  Intorest 
at  2  per  cent,  a  month  from  March  1,  18S7, 
aggregating  $^960,  and,  with  costs,  $3,979.15. 
Weldon  died  Angnst  25, 1804,  and  on  the  10th 
day  of  April,  1905,  on  the  motion  of  Soplde 
B.  Weldon,  claiming  to  be  executrix  of  the 
last  Will  of  tbe  original  plaintiff,  then  deceas* 
ed,  an  order  was  made  the  court  below 
**that  execution  issue,  and  that  the  said 
Judgment  be  enforced  In  fiivor  of  Sophie  B. 
Weldon,  execntriz  of  the  last  will  and  testa- 
ment of  said  T.  J.  Weldon,  deceased,  plain- 
tiff herein,  and  against  the  defendant,  Ralph 
Rogers,  for  the  sum  of  93,979.1!^  with  inter- 
est from  A^itil  2,  1^,  at  the  rate  of  7 
per  -nt.  per  annum,  now  amounting  to 
$7,87tj.44.'*  Thereupon  ft  writ  of  execution 
was  issued,  but  in  whose  name  as  plaintiff 
does  not  appear  from  the  record  before  us. 
Nor  does  it  appear  that  any  order  was  made 
by  the  court  at  any  time  to  reyiye  the  action 
in  the  name  of  the  executrix.  Thereafter, 
on  the  14th  day  of  April,  1905,  after  due  no- 
tice, the  defendant  moved  the  court  to  set 
aside  the  order  of  April  10,  1905,  and  to 
quash  tbe  execution  tbmon  Issued ;  and  the 
motion,  coming  on  to  be  heard  on  May  22, 
1905,  was  denied  by  the  court.  From  this 
order  the  defendant  appealed— giving  only 
the  nndertekli^  provided  for  in  section  6^ 
of  thB  Code  of  Glvll  Procedure — and  now, 
pending  the  appeal,  moves  the  court  for  a 
writ  of  supersedeas  directed  to  the  lower 
court,  "requiring  said  court  and  Its  offlcers 
to  stay  proceedings  on  the  order  made  and 
entered  in  aald  court  on  the  10th  day  of 
April,  lOOS,"  eto.,  "and  •  •  •  on  the 
writ  of  execution  Issued  In  pursuance  ot 
said  order  on  said  10th  day  of  April,  1905." 
Upon  this  state  of  the  case  It  is  deaz^ 
whether  we  have  r^ard  to  tba  amount  of 
tba  original  Judgment  or  tiiat  involved 
to  the  order  of  April  10^  1905— that  the 
appeal  tihould  hare  been  taken  to  the  Su- 
preme Gourt  It  <mly  remains  for  us,  there* 
f  ote^  under  tbe  provisions  of  the  Constitution 
and  rule  82  of  the  Supreme  Court  to  transfer 
tbe  caee^  together  with  the  pending  motion, 
to  that  court;  and  it  is  so  orHenA. 

We  concur:  GRAT,  P.  J.;  ALLEN,  J. 
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STATE  V.  WILLIAMS.    (No.  IfiTT.) 
(Snpreme  Court  of  Nevada.  Sept  19.  1906.) 

1.  HOHIOIIHfi— BOBBBBT— Fun  DKOm  MUB- 

When  a  homicide  oocurred  as  part  of  a  con- 
tinuoos  aasanlt  about  two  minutes  after  a 
robbery,  and  was  for  the  apparent  purpose  of 
preventing  detection,  defendant  was  guilty  at 
mutder  In  the  first  degree. 

2.  jrnBOBB—QuALiriOATioN— Opinion. 

Where  a  juror  had  formed  a  qualified  opin- 
ion as  to  defendant's  guilt,  based  largely  on 
newspaper  reports  and  hearsay  statements  of 
others,  whid)  did  not  purport  to  be  statements 
of  evidence,  and  be  testified  that  he  was  able  to 
decide  the  case  on  the  evidence  introduced,  and, 
unless  convinced  of  defendant's  guilt  from  the 
evidence  beyond  a  reasonable  doubt,  would  ac- 
quit him,  he  was  not  subject  to  challenge. 

[Bd.  Note. — For  cases  in  point,  see  vol.  31» 
Gent.  Dig.  Jury,  »  463,  464.  475-17&] 

8.  HOMICIDB  — EVIDBNCB  — DTING  DBGUXA- 

TIONB. 

In  a  prosecution  for  homicide,  a  written 
dying  statement  made  by  dececuwd  was  not  ob- 
jectionable beeansa  it  was  in  narratlvu  form 
and  did  not  Include  the  questions  asked. 

4.  Cbiminax.  Law— Pbosecutinq  Attobnet— 

AegUMENT— MiSCON  DUOT. 

Where,  in  a  prosecution  for  homicide,  de- 
foidant's  counsel  did  not  avail  himself  of  the 
.privilege  of  securing  an  allied  confession  in 
the  possession  of  the  state  and  offer  it  in  evi- 
dence, the  fact  that  the  prosecuting  attorney  in 
his  opening  atatemcDt  erroneously  referred  to 
socb  eoDfesMra  as  having  been  voluntarily  made 
by  defendant,  and  stated  some  of  tibe  facts  con- 
tained therein,  and  that  It  "might"  be  Intro- 
duced in  evidence,  which  he  mbsequently  failed 
to  do,  did  not  constitute  reversible  error, 

5.  Baub— Failubb  to  TEsrirr. 

Where  a  prosecuting  attorney  stated  that 
defendant  could  have  taken  the  stand  and  testi- 
fied with  reference  to  an  alleged  confession,  re- 
ferred to  by  the  state  but  not  introduced  in  evi- 
dence, fl  he  had  so  desired.  In  reply  to  the 
argument  of  defendant's  counsel  that  the  con* 
fe^on,  if  Introduced,  would  have  been  bene- 
ficial to  accused,  and  the  court,  in  resnmnse  to 
an  objection,  stated  that  the  fact  that  defend- 
ant waa  not  a  witness  could  not  be  considered 
•gainst  blm,  the  argument  of  the  prosecuting 
attorney  was  not  reversible  errw. 

Appeal  from  District  Court,  Washoe  County. 
Frank  Williams  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.  Affirmed. 

D.  H.  Hartaon  and  P.  N.  Packard,  for  ap- 
pellant James  O.  Sweeney,  Atty.  Oea,  for 
tbe  Stat& 

TALBOT,  J.  Jointly  with  three  others, 
Fred  Roberts,  J.  P.  Sevener,  and  T.  F.  Gor- 
man, this  defendant  was  convicted  of  mur- 
der in  the  first  degree  In  Humboldt  county, 
and  on  a  former  appeal  with  them  was  grant- 
ed a  new  trial  by  this  court  77  Pac.  598. 
Later,  and  after  the  case  against  all  of  them 
had  been  transferred  to  Washoe  county,  Wil- 
liams waa  given  a  separate  trial,  which  again 
resulted  In  his  conviction  and  sentence  of 
death.  He  appeals  from  the  Judgment  and 
order  denying  a  new  trial.  The  facts  are 
stated  In  the  opiulon  which  we  have  render- 
ed against  tbe  other  three.    82  Pac.  100. 

It  is  said  that  the  evidence  is  insufflcient 
to  justify  the  verdict  of  murder  in  the  first 
82  P.— 23 


d^ree  ttecause  tbe  sbootlng  was  not  Oam 
until  about  two  minutes  after  the  robbwy. 
It  occurred  as  part  of  a  continuous  assault, 
lasting  from  the  robbery  to  tbe  shooting,  and 
apparently  was  done  for  the  purpoee  of  pre- 
venting detection.  The  court  properly  in- 
structed the  jury  that  under  tbe  statute  all 
murder  committed  In  the  perpetration  of 
robbery  la  of  the  first  degree.  If  tbere  had 
been  no  robbery,  there  was  aufflclent  time 
for  premeditation  to  justify  the  verdict 
State  V.  Gray,  19  Nev.  218,  8  Pac.  456;  State 
v.  Lopen,  13  Nev.  407;  State  v.  MlUaln,  8 
Nev.  409;  State  t.  Ah  Hook,  12  Nev.  369. 

It  is  claimed  that  one  of  the  Jurors,  A.  G. 
Helmold,  was  Incompetent  by  reason  of  hav- 
ing formed  and  expressed  an  unqualified 
opinion  In  regard  to  the  guflt  or  Innocence  of 
the  accused.  He  stated  on  hia  voir  dire  that 
be  had  heard  the  case  discussed  and  what 
purported  to  be  the  facts,  that  he  bad  not 
discussed  It  himself  and  had  not  talked  wltii 
the  witnesses  regarding  It,  that  from  rumor 
and  reading  the  newspapers  he  had  formed 
an  opinion  regarding  the  guilt  or  innocence 
of  the  defendant,  that  his  opinion  was  not 
unqualified,  and  that  It  would  require  evi- 
dence to  change  It  After  he  had  been  chal- 
lenged by  the  defendant,  the  court  gave  him 
the  following  examination :  "Q.  Mr.  Hel- 
mold, from  what  source  did  you  get  your  In- 
formation? A.  Why,  through  the  papers 
and  through  hearing  talk  generally.  Q.  Do 
I  understand  you  to  say  yon  have  not  dla. 
cussed  the  case  yourself?  A.  I  have  not; 
no,  air.  Q.  And  do  I  understand  that  the 
opinion  you  have  formed  Is  not  a  fixed,  set- 
tled, positive  opinion?  A.  It  is  not  Q.  Has 
any  one  purported  or  attempted  to  detail  to 
you  what  evidence  was  In  this  case?  A.  No, 
sir.  Q.  Have  you  ever  heard  any  of  the  wit- 
nesses talk  on  the  case  that  you  know  of?  A. 
No,  sir.  Q.  Have  you  any  firm,  fixed  opin- 
ion as  to  whether  what  you  heard  or  what 
you  read  was  tbe  truth  or  not?  A.  Well, 
I  could  not  say  that,  judge.  I  listened  In  a 
hearsay  kind  of  a  way.  I  could  not  express 
an  opinion  of  a  man  Innocent  or  guilty  unless 
I  heard  evidence.  Q.  Until  you  had  heard 
the  evidence?  A.  No.  Q.  Well,  now  the 
opinion  that  you  have  got,  as  I  understand  It 
depends  entirely  upon  the  truth  or  falsity  of 
what  you  have  heard?  A.  Exactly.  Q.  Well, 
now,  sui^KMlng  that  there  were  no  facts  de- 
tailed  upon  the  trial  of  this  case  such  as  you 
had  heard  on  the  outside ;  what  effect  would 
what  you  have  heard  on  the  outside  have  up- 
on your  mind  in  determining  this  case?  A. 
It  would  not  have  very  much.  Q.  Would  It 
have  any?  A.  It  would  have  some  until  I 
heard  the  evidence.  Q.  Then  do  I  understand 
that  you  could  not  divest  yourself  of  any 
opinion  that  you  might  have  and  decide  this 
case  upon  the  evidence  as  It  was  produced 
here?  A.  I  could.  Q.  You  could.  And  would 
you  do  so?  A.  I  would.  Q.  Well,  now,  suppos- 
ing it  would  make  no  difference  as  to  what  you 
had  heard,  or  supposing  upon  tbe  trial  of  thjs 
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case  the  state  did  not  prove  to  your  Batlafac- 
tlon  beyond  a  reasonable  doubt  by  the  erl- 
dence  adduced  here  upon  the  stand,  that  this 
man  was  guilty  of  any  offense  Included  In  or 
changed  In  the  indictment ;  what  would  you 
do  then  in  a  case  of  that  kind?  A.  I  would 
give  the  defendant  the  benefit  of  the  doubt 
Q.  If  they  had  not  proved  it  beyond  a  reason- 
able doubt,  yon  would  acquit  him?  A.  Be- 
yond a  reasonable  doubt,  I  would.  Q.  You 
would  acquit  hlmf  A.  Yes,  sir.  Q.  Yon  un- 
derstand, Mr.  Hehuold,  In  law,  that  an  ac- 
quittal may  slmp^  amount  to  this :  that  the 
state  has  not  proven  the  defendant  guilty  be- 
yond a  reasonable  doubt?  A.  I  understand 
that.  Q.  Now,  If  you  were  chosen  aa  a  Jnror 
in  this  case,  could  you  divest  your  mind  of  all 
opinion  that  you  have  in  the  case,  and  hear 
evidence  and  determine  it  solely  upon  that 
and  the  law  as  given  to  you  by  the  court? 
A.  Certainly.  Q.  Is  your  mind  made  up  that 
this  man  is  either  Innocent  or  guilty?  A. 
Well,  I  cfnild  not  say  as  it  is  made  np,  but  I 
have  an  oi>lnlon  from  what  I  have  heard 
talked  of.  Q.  Well,  are  you  prepared  to  say 
that  this  man  is  either  guilty  or  innocent? 
A.  I  am  not  Q.  Did  the  persons  who  talked 
atKmt  this  case  pretend  to  have  been  listeners 
to  the  evidence,  or  know  what  the  evidence 
was  in  the  case?  A.  Well,  I  could  not  say 
that  Q.  Yon  do  not  know  whether  they  did 
or  not?  A.  No.  Q.  Is  your  opinion  based 
upon  what  would  be  termed  street  rumor  or 
street  Ulk?  A.  That  Is  it  The  Court: 
Challenge  la  denied." 

The  condition  of  the  juror's  mind  should 
be  determined  from  the  whole  of  his  exam- 
ination, and  doubts  should  be  resolved  in 
favor  of  the  accused,  as  in  other  mattere, 
to  the  end  that  he  may  be  tried  by  12 
fair  and  unbiased  men.   State  v.  Bnralll, 

27  Xev.   ,  71  Pac.  632.   Considering  all 

the  Juror  said,  it  Is  apparent  that  from 
reading  the  papers  and  talking  with  others, 
who  are  not  shown  to  have  bad  any  direct 
knowledge  of  the  facts  or  any  Informa- 
tion acquired  from  sources  other  than  news- 
papers, he  bad  formed  an  opinion  r^rdlng 
defendant's  guilt  or  innocence  such  as  any 
one  might  have  acquired  who  read  the  news 
usually  published  regarding  such  crimes.  In 
this  era  of  education.  Intelligence,  and  diffu- 
sion of  knowledge,  when  the  telegi'aph  and 
cable  flash  luformatlon  from  the  most  dis- 
tant parts  of  the  earth  in  a  few  secouds, 
when  an  army  of  men  are  employed  in 
gatherlug  and  reporting  the  Important  hap- 
penings ot  the  world,  and  Improved  printing 
presses,  invented  and  operated  by  ingenious 
(ninds  and  cunning  hands,  are  publishing 
millions  of  papers  dally,  the  man  who  does 
not  read  and  think  and  form  opinions  regard- 
ing such  crimes  as  murdors  committed  in  his 
locality  Is  better  fitted  to  have  lived  In  the 
Dark  Ages  than  to  serve  on  Juries  In  the 
twentieth  century.  RtUl,  In  order  to  be  a 
good  Jnror,  any  opinion  he  may  have  must  be 
a  Quallflied  one,  aud  be  must  consclentiuualy 
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feel  that  be  can  discard  It  In  arriving  at  a 
verdict,  and  realise  that  under  our  systKU 
of  jurisprudence  peraous  charged  with  crime 
are  not  to  be  prejudged  or  convicted  uiion 
newspaiier  reimrts  or  hearsay,  or  found  guilty 
by  anything  excepting  evidence  Introduced 
In  court  under  the  sanctity  of  an  oath  or  In 
conformity  to  legal  practice.  Every  one, 
however  humble  or  great  accused  of  crime. 
Is  entitled  to  be  tried  by  Jurors  whose  minds 
will  be  guided  by  such  evidence  only  In  ar- 
riving at  tbelr  verdict  It  Is  apptirent  that 
this  juror  was  not  disqualified  under  this 
test,  that  the  opinion  be  possessed  was  only 
such  an  one  as  any  disinterested,  intelligent 
citizen  who  reads  and  thinks  might  form, 
and,  although  that  opinion  would  uatnrally 
remain  In  bis  mind  until  something  occurred 
to  remove  it.  It  apt>earB  to  have  been  qualified 
by  a  doubt  as  to  the  truth  or  falsity  of  the 
Information  on  which  It  was  based,  and  that 
It  was  not  a  settled  conviction  regarding  the 
defendant's  guilt  which  would  weigh  with 
blm  in  considering  the  testimony  or  swerve 
or  influence  his  mind  in  arriving  at  a  verdict. 
The  case  In  regard  to  this  juror  is  not  as 
contended  in  the  brief,  similar  to  that  relat- 
ing to  the  one  the  denial  of  whose  challenge 
on  the  first  trial  was  cause  for  reversal.  The 
record  indicated  there  that  after  talking  with 
persons  who  purported  to  know  the  facts, 
be  had  expressed  an  unqualified  opinion, 
which,  under  the  statute,  rendered  him  In- 
competent. Here  It  merely  appears  that  the 
Juror  bad  formed  a  qualified  opinion  based 
largely  on  newspaper  reiiorts,  which  the 
criminal  practice  act  provides  shall  not  dis- 
qualify, and  that  regardless  of  the  source 
of  his  Information,  his  mind  was  not  In  a 
condition  that  rendered  bim  Incompetent  to 
serve. 

Exception  was  taken  to  the  admission 
of  the  dying  declarations  of  the  deceased, 
Jad£  Welsh.  The  evidence  showing  their  ad- 
missibility apiwars  to  have  been  quite  as 
'  strong  as  that  on  the  trial  of  the  three  de- 
fendants indicted  with  this  one,  and  for  the 
reasons  stated  In  the  opinion  lu  their  case  the 
declarations  were  properly  admitted  against 
Williams. 

The  written  dying  'Statement  was  In  nar^ 
rative  form,  and  it  Is  further  objected  here 
that  the  questions  were  not  included  iu  the 
writing.  It  Is  RUflficIent  to  say  that  they 
were  proven  verbally  on  the  trial,  and  the 
written  declaration  was  complete  without 
them. 

In  his  opening  statement  to  tlie  Jury,  the 
attorney  acting  for  the  prosecution  said: 
"Xow,  there  may  be,  and  probably  will  be, 
another  feature  of  this  case  introduced  on 
the  part  of  the  state,  aud  it  will  be  evidence 
to  show  that  this  defendant  was  duly  convict- 
ed in  Ilumtxrit  count}',  in  conjunction  with 
Bevener  and  Roberts  and  Gorman,  of  murder 
In  the  first  degree,  and  sentenced  to  be  hang- 
ed for  that  crime;  that  while  they  were 
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confined  in  the  CarBOn  penitentiary,  await- 
ing tbe  execution  of  that  sentence,  that  this 
defoidant,  without  aollcltation,  without  prom- 
ise of  reward,  without  any  conditions 
whatever  attaclied  thereto,  made  a  written 
statement;  that  be  declared  to  the  warden 
of  the  penitentiary,  Mr.  Considine,  that  he 
wished  to  make  a  written  statem«it  con- 
coming  the  crime,  not  through  expectancy 
of  a  reward,  or  of  clemency,  but  tat  the  sole 
purpose  of  relieving  bis  mind  and  letting  the 
wwld  know  the  exact  conditions  that  sur- 
rounded the  commission  of  that  crime ;  that 
he  was  warned  of  bis  rights,  fully  protected 
in  bis  rights,  and  still  persisted  In  making  a 
written  statement.  That  atatmnent  will 
probably  be  read  to  you  In  evidence,  and  in 
that  statement  this  defoidant  declares  what 
was  done  with  the  plunder  that  tbey  received 
off  of  Jack  Welsh  and  Albert  Waldman; 
tells  what  was  done  with  the  plunder  that 
was  taken  off  of  Townsend  on  the  east-bound 
train ;  tells  where  it  was  cached,  down  near 
Lovelock;  tells  bow  they  went  from  there 
into  the  town  of  Lovelock,  bow  they  were 
arrested ;  and  gives  the  full  particulars  of 
the  commission  of  the  crime."  The  purpose 
of  an  opening  statement  Is  to  relate  the  facts 
that  will  be  ottered  in  evidence,  so  that  the 
court  and  Jury  may  better  and  more  readily 
understand  the  testimony  when  It  Is  lntro> 
duced.  It  behooves  all  attorneys,  bnt  is 
especially  Incumbent  on  those  representing 
the  state,  to  limit  their  t^enlng  remarks  to 
the  facts  tbey  in  good  faith  expect  to  prove. 
It  was  improper  to  detail  the  particulars 
of  a  confession,  or  to  state  that  one  had  been 
made,  and  thereby  bring  to  the  attention  of 
the  Jury  matters  prejudicial  to  the  defendant, 
unless  or  until  it  was  the  Intention  to  prove 
them.  When  the  attorney  for  the  state  said 
they  might  or  might  not  offer  proof  of  the  con- 
fession, it  was  In  order  for  defendant's  counsel 
to  object,  and  for  the  court,  on  Its  own  mo- 
tion, to  strike  out  and  restrain  any  allusion 
to  It  until  the  prosecution  gave  direct  assur- 
ance that  they  Intended  to  prove  It  Thomp- 
son on  Trials,  i  958.  An  attorney  who  la 
prtwecntlng  may  be  excused  for  stating  facts 
which  he  expects  and  believes  he  will  prove, 
but  which  later  cannot  be  shown  because 
they  are  Irrelevant,  or  for  some  good  reason 
unknown  to  him  at  the  time  cannot  be  estab- 
lished later.  State  v.  Grafton,  89  Iowa,  109, 
56  N.  W.  257;  People  v.  Gleason.  127  CaL 
323,  S9  Pac.  592 ;  12  Cyc.  570,  note  50. 

Mo  exception  was  taken  to  this  objection- 
able detail  of  a  confession  at  the  time  it  was 
made.  State  t.  McMahon,  17  Nev.  376.  30 
Pac.  1000;  numerous  cases  cited  In  the  note 
In  People  v.  Fielding,  46  L.  R.  A.  M2.  No 
evidence  was  offered  to  sustain  these  state- 
ments made  by  the  attorney  after  be  had 
brought  them  to  the  attention  of  the  Jury, 
and  yet  he  ought  to  have  been  well  awnre 
that  no  fact,  and  especially  one  so  vital  to  the 
defendant,  should  be  stated  unless  It  was  his 
Intention  to  support  it  by  evidence.  It  was 


hia  duty  to  seek  conviction  only  on  facts  proved 
or  earnestly  sought  to  be  presented  by  proper 
evidenm.  and  not  by  reference  to  any  others 
in  hla  opening  statement  or  in  the  presence 
of  the  Jury.  The  use  of  every  fair  and 
honorable  means  is  commendable  in  the  ^ort 
to  win  cases,  bnt  In  the  beat  and  anxiety  of 
trials  even  eminent  counsel  have  too  often  so 
far  forgotten  their  duty  to  themselves,  to  a 
worthy  profession,  and  to  the  court  as  to 
seek  to  [n«Jiidlce  or  influence  juries  bring- 
ing to  their  attention  facts  which  tb^  are 
well  aware  could  not  be  prorai  or  presented 
under  proper  practice  and  the  ordinary  rules 
of  evidence.  Every  high-minded  attorney 
should  scorn  and  rise  above  such  petty  and 
r^rebrastble  methods.  Oktslng  an  eloquent 
dissertation  regarding  the  impropriety  of 
statements  made  by  counsel  which  were  not 
supported  by  the  evidence,  the  Supr«ne  Court 
of  Georgia  said:  "But  let  nothing  tempt 
them  to  pervert  the  testimony  or  snrr^itfr 
tiously  array  before  the  Jury  facts  which, 
whether  true  or  not,  have  not  been  provra." 
Berry  v.  State.  10  Oa.  528.  "The  right  of  dis- 
cussing the  merits  of  the  cause,  both  as  to 
tbe  law  and  the  facts,  Is  unabridged.  The 
range  in  discussion  is  wide.  He  may  be 
heard  In  argument  upon  every  question  of 
law.  In  bis  address  to  the  Jury  It  Is  bis  priv- 
ilege to  descant  upon  the  facts  proved  or  ad- 
mitted In  the  pleadings;  to  arraign  the  con- 
duct of  the  parties;  to  impugn,  excuse,  Jus- 
tify, or  condemn  motives,  so  far  as  they  are 
developed  In  evidence;  to  assail  the  credi- 
bility of  witnesses  when  it  is  impeached 
by  direct  evidence  or  by  the  Inconsistency  or 
incoherence  of  their  testimony,  tbdr  manner 
of  testifying,  their  appearance  upon  tbe 
stand,  or  by  circumstances.  His  illustrations 
may  be  as  various  aa  tlie  resources  of  his 
genius;  his  argiunentatton  as  full  and  pro- 
found as  learning  can  make  it;  and  be  may. 
If  be  will,  give  play  to  bis  wit  m:  wings  to 
his  Imagination.  To  this  freedom  of  speech, 
however,  there  are  some  limitations.  His 
manner  must  be  decorous.  All  courts  have 
power  to  protect  themselves  from  -  contempt 
and  indecency  in  words  or  sentences  Is  con- 
tempt. This  is  a  matter  of  course  In  the 
courts  of  civilized  communities,  but  not  of 
form  merely.  No  court  can  command  from 
an  enlightened  public  that  respect  necessary 
to  an  even  administration  of  tbe  law  without 
maintaining  in  its  business  proceedings  that 
courtesy,  dignity,  and  purity  which  char- 
acterise tbe  intercourse  of  gentlemen  in  pri- 
vate life.  So,  too,  what  a  counsel  does  or  says 
In  ttie-ai^nunent  of  a  cause  must  be  pertinent 
to  the  matter  on  trial  before  the  Jury,  and  he 
takes  tbe  hazard  of  its  not  being  so.  Now, 
statements  at  facts  not  proven  and  comments 
thereon  are  outside  of  the  case.  They  stand 
legally  Irrelevant  to  the  matter  in  question, 
and  are  therefore  not  pertinent.  If  not  per- 
tinent, they  are  not  within  tbe  prlvll^e  of 
counsel."  Tucker  v.  Hennckir,  41  N.  H. 
323;  Hatch  v.  State,  8  Tex.  App.  423  ;  34 
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Am.  Bep.  751;  Thompson  on  Trials,  TOO; 
State  T.  Berry,  10  Oa.  522.  "The  professloii 
of  tbe  law  Is  Instltnted  Uxr  the  administration 
of  Justice.  The  duties  of  the  bench  and  bar 
differ  In  kind,  not  In  pnrpose.  Tbe  duty  of 
both  alike  Is  to  establish  the  truth  and  to  ap- 
ply the  law  to  It  It  Is  essential  to  the  prop- 
er administration  of  Justice,  frail  and  nncw- 
taln  at  best  that  all  that  can  be  said  for 
each  party,  In  tbe  determination  of  fact  and 
law,  should  be  heard.  Forensic  strife  la  but 
the  method,  and  a  mighty  one,  to  ascertain 
tbe  truth,  and  tiie  law  govemli^  the  truth. 
It  ia  the  duty  of  counsel  to  make  the  most  of 
the  ease  which  his  client  Is  able  to  giro  him ; 
but  counsel  Is  out  of  his  duty  and  the  right 
and  outadde  of  the  principal  object  of  his  pro- 
fession, when  he  travels  out  of  his  client's 
case  and  assumes  to  supply  Its  deflclCTcies. 
Therefore  It  is  that  the  nice  sense  of  the  pro- 
fession r^ards  with  such  distrust  and  aver- 
sion the  testimony  of  a  lawyer  in  favor  of  his 
client  The  very  fullest  freedom  of  ^>eech, 
within  the  Antf  of  his  profession,  should  be 
aoccffded  to  counsel;  hut  It  is  license,  not 
freedom  of  Bx>eech,  to  travel  out  of  the  record, 
basing  his  argument  on  facts  not  appearing, 
and  appealing  to  prejudices  Irrelevant  to  the 
case  and  outside  at  the  proof.  It  is  the  duty 
of  courts,  In  Jury  trials,  to  Interfere  In  all 
proper  cases  of  their  own  motion.  This  Is 
due  to  truth  and  Justice.  And  if  counsel  per* 
severe  In  arguing  upon  pertinent  facts  not 
before  the  Jury,  or  appealing  to  prejudices 
fbr^gn  to  the  case  in  evidence,  excq)tion  may 
be  taken  1^  fbe  other  side,  which  may  be  good 
ground  for  a  new  trial,  or  for  a  reversal  in 
Uiis  court"  Brown  v.  Swlnetord,  4A  Wis. 
298,  28  Am.  Bep.  582;  Thompson  on  Trials, 
I  966.  We  approve  the  language  of  the  Su- 
preme Oonrt  of  California  In  People  v.  Lee 
Chuck,  78  Gal.  328,  20  PaC;  723:  ''We  have 
been  called  upon  many  times  to  cautlcm, 
sometimes  to  rebuke,  prosecuting  officers  for 
the  over-sealous  performance  of  their  duties. 
Th^  seem  to  forget  that  It  Is  their  sworn 
duty  to  see  that  the  defendant  has  a  f^ 
and  impartial  trial,  and  that  he  be  not  con- 
victed exc^t  by  competent  and  Intimate 
evidence.  Equally  with  the  court,  the  dis- 
trict attorney,  as  tbe  reisesentative  of  law 
and  Justice,  should  be  fair  and  Impartial. 
He  should  remember  that  it  Is  not  his  sole 
duty  to  convict  and  that  to  use  his  official 
position  to  obtain  a  verdict  by  Ill^timato 
and  unfair  means  la  to  bring  his  office  and  the 
courts  into  distrust.  We  make  due  allow- 
ance for  the  seal  which  Is  tbe  natoral  re- 
sult of  such  a  legal  battle  as  this,  and  tor  the 
desire  of  every  lawyer  to  win  his  case;  hut 
these  should  be  overcome  by  the  conscientious 
desire  of  a  sworn  officer  of  the  court  to  do  bis 
duty,  and  not  go  beyond  it" 

In  Coleman  v.  State,  111  Ind.  668,  18  N.  E. 
100,  it  was  held  that  where  the  prosecuting  at- 
torn^, in  his  opening  sta^nent,  is  guilty  of 
misconduct  prejudicial  to  the  substantial 
rights  of  defoidant  the  latter  In  order  to  avail 


himself  of  tiie  error,  must  move  to  set  aside 
the  submission  and  discharge  the  Jury.  At 
the  dose  of  the  testim<my  for  the  prosecution, 
counsel  for  tbe  defendant  moved  the  court 
"that  the  state  be  required  to  produce  tbe 
confession  that  they  alleged  was  made  at  the 
state  prison,  and  introdnce  it  In  evidence,  or. 
In  lieu  of  that  that  the  conri  grant  the  de- 
fendant permission  to  introduce  the  same." 
The  Judge  repU^ :  "The  court  will  not  make 
eithw  one  of  the  orders  that  have  been 
asked.  If  you  want  the  document  itself, 
you  can  ask  the  state's  attorney  fw  it;  and 
If  you  want  to  offer  it  In  evidmce  yon  may 
do  80,  and  when  it  is  offered  the  court  will 
rule  upon  the  offer."  After  furthffi  dlscns- 
sltm  the  court  said:  "Mow,  If  yon  want  an 
instruction  upon  what  it  is  the  duty  of  the 
Jury  to  do  in  a  case  of  this  kind,  you  may 
prepare  your  instruction  and  present  it  to  the 
court"  Counsel  for  the  defendant  did  not 
avail  thonselves  of  the  privilege  of  aecnrtog 
the  confession  and  offering  It  in  evidoice,  sub- 
ject to  the  inspection  of  the  court  and  until 
it  was  preswted  and  could  be  examined, 
and  its  contents  ascertained,  the  refusal  to 
make  an  order  for  ite  admlatfon  was  quite 
jj/rofpex.  If  toe  contentUm  of  counsel  were 
correct,  and  if,  as  claimed.  It  were  error  for 
the  court  to  refuse  to  wder  the  confession  Inr 
troduced  In  evidence  under  these  circum- 
stances and  without  knowing  its  contmts. 
it  may  still  he  said  that  there  is  no  c^py  of 
It  in  the  record,  and  nothing  indicating  that 
It  was  different  frtnn  or  more  favorable  to  the 
d^!«Mlant  than  what  hod  bem  steted  by  tbe 
attorn^  for  the  state,  or  that  It  contained 
anything  henefldal  to  the  accused,  or  that  Ito 
exclusion  could  have  injured  him  in  any 
degree. 

During  the  closing  argument  of  the  attmv 
ney  for  the  state,  while  he  waa  making  his 
remariis  in  answer  to  the  argument  of  coun- 
sel for  the  defoidant  in  relation  to  the 
failure  of  the  state  to  produce  the  alleged 
confession  of  the  defendant  the  fbllowlng 
occurred:  "Ab:.  Pike:  The  defendant  is 
here.  He  could  have  takoi  the  stand.  If 
the  statement  Is  good  reduced  to  writing, 
why  isn't  It  good  when  i^ven  from  the  stand? 
Mr.  Packard:  If  your  honor  please  we 
object  to  the  stetemoit  of  counsel  in  r^rd 
to  the  defendant  not  taking  the  stand.  The 
statute  says  it  shall  not  be  used  against  him. 
Mr.  Pike:  The  statute  also  says,  may  it 
please  the  court  and  gmtlonen  of  the  Jury, 
that  a  self-wrvlng  declaration  has  no  value 
and  cannot  be  used  in  court  The  state's  atp 
tomeys  never  at  any  time  declared  that  they 
would  use  that  statonent  that  declaration, 
or  that  statement  reduced  to  writing.  They 
said  they  might  use  it  and  they  might  not ; 
and  after  consulting  t(«ether  we  concluded 
to  might  not  and  we  have  not  used  it  but 
that  throws  no  Inju^  upon  the  defense. 
That  reverta  no  damage  to  them.  Their  man 
is  here,  and  If  he  has  anything  to  say  to  this 
Jury,  why  In  the  name  of  comnuHi  sense 
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hasn't  he  taken  the  witness  stand,  as  he  had 
a  right  to  do,  and  declared  It  Mr.  Packard : 
Your  honor,  we  object  to  that  The  Court: 
I  suppose  you  want  a  ruling  ot  the  court 
upon  this  qaestloD?  Mr.  Packard :  We 
want  a  ruling  of  the  court  on  this  question, 
that  no  comments  shall  be  made  upon  this 
witness  not  taking  the  witness  stand.  Mr. 
Pike:  None  made,  excepting  In  connection 
with  your  own  allegations.  The  Court : 
Well,  the  statute  does  not  provide  ttiat  no 
comments  In  answer  to  argumoita  by  counsel 
for  the  defendant  can  be  made.  It  says  that 
the  fact  that  a  person  Is  not  a  witness  cannot 
be  considered,  against  him  in  the  trial  of  the 
ease.  But  in  view  of  the  argument  made  by 
eouDsel  for  the  defendant,  it  is  proper  for 
-counsel  for  the  state  to  reply  thereto.  But 
no  Inference  can  be  taken  against  the  defend- 
ant by  reason  of  hla  not  testifying  In  the 
case.  The  objection  to  the  argument  Is 
overruled.  Mr.  Packard:  We  note  an  ex- 
ception tm  the  groond  stated  In  tbB  objec- 
tion." 

We  are  dted  to  nnmeroas  decisions  re- 
versing caees  because  the  prosecuting  attor- 
ney bad  commented  upon  the  failure  of  the 
accused  to  take  the  stand.  In  several  states, 
statutes  different  from  ours  provide  that  no 
comment  shall  be  made  in  that  regard,  and  In 
a  number  of  these  and  In  some  states  with- 
out such  a  provision,  but  with  one  more  like 
that  in  force  here,  reference  by  the  prosecut- 
ing attorney  to  the  defendant's  omission  to 
testify  has  been  deemed  reversible  error.  In 
State  V.  Harrington.  12  Nev.  120,  this  court 
following  the  language  of  the  opinion  In 
People  V.  McGungUl,  41  Cal.  480,  said :  "If 
be  does  not  choose  to  avail  himself  of  the 
statutory  privilege,  unfavorable  Inferences 
cannot  be  drawn  to  bis  prejudice  from  that 
circumstance."  And,  quoting  Judge  Oooley: 
"WTiat  we  Intend  to  affirm  Is  that  the  priv- 
ilege to  testis  in  his  own  behalf  Is  one  the 
accused  may  waive  without  justly  submitting 
himself  to  unfavorable  comments."  The  act 
of  Congress  provides  that  a  defendant  in  a 
criminal  action  may  appear  as  a  witness  In 
his  own  behalf  and  that  his  failure  to  testify 
shall  not  create  any  presumption  against  him. 
In  Wilson  T.  U.  8.,  149  U.  S.  68,  13  Sup.  Ct 
765,  37  li.  Ed.  650.  it  was  held  that  the  refus- 
al of  the  court  to  condemn  the  reference  of 
the  district  attorney  and  to  prohibit  any  sub- 
sequent reference  to  the  failure  of  the  de- 
fendant to  appear  as  a  witness  tended  to  bis 
prejudice  before  the  jury,  and  that  this  ef- 
fect should  be  corrected  by  a  new  trial.  Oth- 
er cases  holding  directly  that  it  was  error  for 
the  state's  attorney  to  comment  on  the  fail- 
ure of  tbe  accused  to  testify  are  cited  In  de- 
fendant's brief.  The  jury  were  properly  in- 
structed that  the  defendant  was  under  no  ob- 
ligation to  testi^,  that  the  statute  expressly 
declares  that  his  neglect  to  take  the  stand 
shall  not  create  any  presumption  of  guilt 
against  him,  and  that  they  should  decide  the  j 
icaae  with  reference  alone  to  the  evidence  1 


actually  Introduced  before  them,  and  with- 
out refereuce  to  what  might  or  might  not 
have  been  proved  if  other  persons  had  testi- 
fied. The  decisions  are  not  uniform,  but  a 
number  hold  that  comment  by  the  prosecut- 
ing attorney  on  tbe  failure  of  the  accused  to 
testify  is  error  that  cannot  be  cured  by  the 
instructions  of  the  court.  There  Is  a  review 
of  cases  In  State  v.  Cblsnell,  36  W.  Va.  667, 
15  S.  E.  412,  and  those  in  Ohio  and  Indiana 
adhering  to  this  rule  are  there  disapproved. 
It  was  said  that  where  the  court  corrects  the 
error  by  excluding  the  comment  and  admon- 
ishing the  Jnry  to  disregard  it  the  author- 
ities fairly  sustain  tbe  proposition  that  It 
will  not  be  ground  for  setilng  the  vwdict 
asldct 

It  will  be  noticed  that  the  district  judge 
sustained  the  alleged  objectionable  remarks 
only  upon  the  ground  that  they  were  in  an- 
swer to  what  the  defendant's  atiomey  had 
said  In  his  argument  something  tbat  does  not 
appear  In  the  record,  but  which  must  be  pre- 
sumed to  have  justified  a  reply.  Hoffmann 
V.  State,  65  Wis.  46.  26  N.  W.  110 ;  State  T. 
Buralll,  27  Nev.  — ,  71  Pac.  632.  The  text 
and  citations  at  section  960  of  Thompson  on 
Trials  are  to  the  effect  that  an  objection  by 
tbe  opposing  counsel,  promptly  interposed, 
followed  by  a  rebuke  and  admonition  from  tbe 
trial  Judge  to  the  jury  to  disregard  tbe  preju- 
dicial statements.  Is  generally,  but  not  always, 
held  sufficient  to  cnre  the  prejudice.  1  Spel- 
ling, N.  T.  &  App.  P.  S  90 ;  Parrot  v.  Common- 
wealth, 47  8.  W.  462,  20  Ky.  Law,  761 ;  Liv- 
ingston V.  State,  141  Ind.  181,  40  N.  E.  684; 
State  T.  Hutchinson,  95  Iowa,  566,  64  N.  W. 
610.  If  it  be  conceded  that  the  spirit  of  our 
statute  prohibits  unfavorable  comment,  when 
unprovoked,  by  prosecutii^  attorneys  on  tbe 
failure  of  accused  persons  to  testify,  and  that 
such  comment  is  reversible  error,  which  can- 
not be  cured  by  tbe  Instmctions  of  the  court, 
nevertheless  It  seems  that  under  the  weight 
of  authority  the  rule  does  not  apply  If  the 
statements  of  the  attorney  prosecuting  are 
in  legitimate  reply  to  remarks  made  by  tbe 
defendant  or  his  counsel.  Under  a  statute 
providing  tbat  the  failure  of  the  defendant 
to  testify  shall  not  be  taken  as  a  clrcum- 
stonce  against  him,  nor  be  alluded  to  nor 
commented  upon  by  counsel  in  the  cause.  It 
was  deemed  that  any  comment  on  tbe  part 
of  the  state  r^rding  bis  omission  to  appear 
as  a  witness,  and  even  if  In  reply  to  state- 
ments of  his  counsel,  was  groimd  for  a  new 
trial,  and  tbat  the  error  could  not  be  cured 
by  the  Instructions  of  the  court  Hunt  v. 
State,  28  Tex.  App.  149,  12  S.  W.  737,  19  Am. 
St  Hep.  815. 

The  cases  do  not  generally  go  so  far,  even 
under  enactments  more  stringent  than  ours. 
In  Ohio,  under  a  statute  providing  that  the 
defendant's  "neglect  or  refusal  to  testify 
shall  not  create  any  presumption  against 
him,  nor  shall  any  reference  be  made  to,  nor 
1  any  comment  upon  such  nCRlect  or  refusal," 
1  It  appeared  "that  on  the  trial  of  the  case  in 
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the  court  bolow,  after  the  close  of  the  evi- 
dence, and  while  the  counsel  for  the  state 
wflH  ur(;ulug  the  case  to  the  jurj',  and  con»- 
Dienting  on  what  he  claimed  to  have  been 
established  as  matter  of  fact,  tlie  iirlsoner 
Interniptefl  him  by  speaking  out  and  assert- 
ing the  fact  to  be  otherwise,  Whereujwn 
the  couusel  turned  to  him  and  said  In  the 
hearing  of  the  Jury :  'Mr.  Calkins,  you  liad 
au  opportunity  to  testify  in  this  case,  and 
did  not  do  so.' "  The  retort,  having  been 
provoked,  was  held  not  to  be  error.  Calkins 
V.  State,  18  Ohio  St.  372,  98  Am.  Dec.  121. 
Id  State  v.  Balch  (Kan.)  2  Pac.  611,  the  court 
stated:  "It  must  be  remembered  that  this 
statement  of  the  county  attorney  was  not 
provoked  or  called  forth  by  anything  said  by 
the  defendant  or  bis  counsel ;  nor  was  It 
said  Incidentally  in  some  argument  addressed 
to  the  court."  In  Parker  v.  State  (Tex.  Cr. 
App.)  45  S.  W.  812:  "We  hold  that,  when 
appellant  brings  this  matter  to  the  attention 
of  the  Jury,  he  cannot  complain  of  the  state 
in  reply  remarks  upon  his  suggestions." 
State  V.  Ilyland,  144  Mo,  302.  4«  S.  W.  195 : 
"He  had  no  right  to  Inject  that  Issue  Into 
the  argument  and  complain  If  It  was  prompt- 
ly met  and  refuted."  Barkman  v.  State 
(Tex.  Cr.  App.)  52  S.  W.  73 ;  Crumpton  v.  U. 
S.,  138  U.  S.  304.  11  Sup.  Ct.  355,  34  L.  Ed. 
DTA;  Moore  v.  State  (Tex.  Cr.  App.)  28 
S  W.  <S8((;  State  v.  Giave,  51  Kan.  m  33 
Pac.  8 :  Baker  v.  State,  00  Wis.  32.  33  N.  W. 
52:  State  v.  Potts,  83  Iowa.  317,  40  N.  W. 
845.  In  Siberry  v.  State,  133  Ind.  C77.  33 
N.  E.  081,  it  was  held  that  "where,  in  a 
criminal  action,  counsel  for  the  defendant 
steps  outside  the  bounds  of  llgitlmate  argu- 
ment, and  discusses  matters  not  proper  to 
be  considered,  the  defense  Is  In  no  position 
to  complain  if  counsel  for  the  state  follow 
them  without  such  bounds  and  reply  to  such 
argument,  nltbough  discussion  ought  to  be 
couflned  to  matters  properly  within  the 
case."  At  page  582  of  12  Cyc.  It  Is  said  that 
remarks  of  the  prosecuting  attorney  which 
ordinarily  would  be  improper  are  not  ground 
for  exception,  if  they  are  provoked  by  de- 
fendant's counsel  and  are  In  reply  to  bis 
statements;  and  a  long  list  of  cases  In  sup- 
port of  this  text  is  given  in  note  20,  and  in 
14  Cent.  Dig.  at  section  1881,  and  at  page  G71 
of  40  L.  R.  A. 

There  is  another  reason  why  the  com- 
ments of  the  attoruey  for  the  state  are  not 
ground  for  reversal.  If  they  were  admitted- 
ly Improper,  the  case  ought  not  to  be  re- 
manded on  errors  and  technicalities  which 
could  not  have  Injured  the  defendant.  He 
was  recognized  on  the  fatal  night  by  Town- 
send.  Waldman,  and  the  deceased  at  the 
time  he  and  the  others  Indicted  with  him 
robbed  them.  He  was  traced  with  the  oth- 
ei*R  by  the  Mexican  coins  taken  from  Town- 
send.  The  evidence,  direct  and  circumstan- 
tial, showing  their  guilt,  was  clear,  conclu- 
sive, and  uncontradicted.  His  only  witness, 
a  physician  and  sut^eon,  did  not  refute  any 


of  the  pertinent  facts.  Regardless  of  the 
impropriety  of  the  remarks  of  the  attorney 
for  the  state,  tliere  could  be  no  doubt  of 
his  guilt  and  no  opportunity  for  the  jury 
to  find  any  vertllct,  except  the  one  of  murder 
in  the  first  degree.  The  result  would  have 
been  the  same,  and  consequently  there  was 
no  injury  to  the  accused.  If  there  had  been 
a  substantial  conflict  in  the  evidence,  or  any 
uncertainty  regarding  the  case  proved  by 
the  state,  a  doubt  might  arise  in  faror  of  the 
defendant  as  to  whether  the  Jury  had  been 
prejudiced  or  Influenced  in  finding  the  ver- 
dict by  these  comments;  bat  the  undisputed 
facts  point  so  conclusively  to  the  guilt  of 
the  prisoner  that  they  could  not  have  arrived 
at  a  different  conclusion.  Under  such  cir- 
cumstances neither  reason  nor  Justice  de- 
mands a  reversal  of  the  case  and  the  incur- 
rence of  the  delay  and  expense  of  a  new  trial. 
In  Wilson  v.  U.  S.,  149  U.  S.  70,  13  Sup.  Ct. 
768,  37  I*  Ed.  050,  the  Supreme  Court,  quot- 
ing from  the  decision  in  Austin  v.  People. 
102  III.  264,  said:  "We  do  not  see  how 
this  statute  can  be  completely  enforced 
-unless  it  be  adopted  as  a  rule  of  practice 
that  such  Improper  and  forbidden  reference 
by  counsel  for  the  prosecution  shall  be  regord- 
er  good  ground  for  a  new  trial  In  all  cases 
where  the  proofs  of  guilt  are  not  so  clear 
and  conclusive  that  the  court  can  say 
affirmatively  the  accused  could  not  have 
been  liarmed  from  that  cause."  The 
Criminal  Code  of  Illinois  provided  that  the 
"neglect  of  the  defendant  to  testify  should 
not  create  any  presumption  against  him,  nor 
should  the  court  permit  any  reference  or 
or  comment  to  i>e  made  to  or  upon  such  neg- 
lect." 

The  difTerence  In  our  statute  leaves  room 
for  a  distinction,  and  for  the  exception  we 
have  noted  in  regard  to  remarks  in  reply  to 
statements  made  by  the  defendant  or  bis  at- 
torney. In  State  v.  Ahem,  54  Minn.  197,  55 
N.  W.  960,  the  court  stated :  "The  county  at- 
torney commented  upon  the  fact  that  the  de- 
fendant had  not  testified  in  ble  own  behalf. 
This  is  admitted  on  the  part  of  the  state  to 
have  been  error.  It  was  a  violation  of  an  ex- 
press provision  of  the  statute  passed  for  the 
protection  of  defendants  in  criminal  cases. 
But  It  was  harmless  in  this  case,  from  the  fact 
that  the  evidence  so  conclusively  showed  the 
defendant's  guilt  that  the  Jury  could  not 
have  returned  a  verdict  for  the  defendant 
without  willfully  disregarding  their  duty, 
and  it  is  not  to  be  supposed  that  they  would 
have  done  that.  The  evidence  on  the  part 
of  the  state  was  complete,  positive,  and  un- 
contradicted, and  nothing  appears  to  raise 
a  doubt  as  to  its  credibllty.  It  Is  unreason- 
able to  suppose  that  the  result  might  have 
been  different  If  counsel  had  not  made  the 
Improper  remark  referred  to."  In  a  recent 
case,  People  v.  McRoberts  (Cal.)  81  Pac. 
735,  certain  statements  of  the  district  attor- 
ney were  held  to  be  a  gross  and  reprehen- 
sible violation  of  duty,  but  the  court  said: 


Digitized  by  Google 


.  GHAHFION  T.  RICB. 


"The  question  remains,  should  the  judgment 
be  set  aside  for  this  misconduct?  The  hom- 
icide was  admitted,  and  the  evidence  was. 
such  as  to  make  It  reasonably  certain  that 
the  Jury  was  not  misled  by  the  misconduct 
of  the  district  attorney  to  return  a  verdict 
which  they  otherwise  would  not  have 
found."  And  again.  In  Patterson  v.  Hawley, 
33  Neb.  445.  50  N.  W.  320 :  "All  appeals  to 
the  jury  upon  matters  outside  of  the  case 
tend  to  defeat  the  due  administration  of 
Justice,  and  any  statement  of  an  alleged 
fact  outside  of  the  evidence  prejudicial  to 
one  of  the  parties  may  be  sufficient  to  cause 
a  reversal  of  the  Judgment.  A  court  of  Jus< 
tlce  does  not  condemn  unheard,  nor  upon  ex 
parte  statements  of  opposing  counsel,  and  It 
will  not  permit  one  of  Its  officers  to  abuse 
bis  position  by  such  unauthorized  state- 
ments. We  are  satisfied,  however,  that  the 
verdict  In  this  case  Is  the  only  one  that  the 
Jnry  should  have  returned  under  the  evi- 
dence, and  the  error  will  be  disregarded." 
State  V.  Shawn,  40  W.  Va.  11,  20  S.  E.  873, 
and  cases  cited ;  also  note  in  People  v.  Field- 
ing. 46  U  R.  A.  672;  State  v.  Zumbunson, 
86  Ho.  Ill ;  Thompson  on  Trials,  9G0. 

The  Judgment  and  order  are  affirmed,  and 
tbe  district  court  will  fix  a  time  for  having 
Its  sentence  of  death  carried  into  effect 

riTZOBRALD,  C.  J.,  and  NORCROSS, 
concur. 

CHAMPION  V.  RICE, 
(Supreme  Coart  of  New  Mexico.    Aug.  31, 

1905.) 

Appeal— R EUAN D  —  Compliance  with  Mar- 

DATE— Review— Dismissal. 

An  order  of  the  district  court  made  In 
obedience  to  a  mandate  issued  out  of  this  court 
is  not  reviewable  by  appeal ;  and  this  court 
will  not  consider  such  an  appeal  only  ao  far  as 
is  necessary  to  determine  whether  the  ord&r  of 
the  district  court  follows  the  mandate,  and  If 
it  is  found  to  do  so  tbe  appeal  will  be  dismiHsed. 

[Ed.  Note. — For  caeea  Id  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error.  $8  813-822.] 

(Syllabus  by  the  CourtJ 

Appeal  from  District  Court,  Bernalillo 
Oounty;  before  Justice  B.  8.  Baker. 

Action  by  George  W.  Champion  against 
Alfred  W.  Rice.  From  an  orCiec  dismissing 
an  amended  petition  of  intervention  filed  on 
remand  of  a  cause  on  appeal,  plaintiff  ap- 
peals. Affirmed. 

F.  W.  Clancy,  for  appellant  W.  B.  Chil- 
ders,  for  appellee. 

MANN,  J.  This  cause  has  been  before 
this  court  twice  before  In  different  forms. 
Rice  V.  Schofield,  9  N.  M.  314,  61  Pac.  GTS; 
Floumoy  et  al.  v.  Bullock  et  al.,  66  Pac.  547. 
In  tbe  latter  case  a  mandate  was  Issued  out 
of  this  court  to  the  district  court  of  Ber- 
nalillo county,  the  command  of  which  said 
mandate  Is  as  follows:  "Now,  theref<»«,  you 
an  hereby  commanded  to  reinstate  said 


cause  upon  your  docket,  and  sustain  the  first 
exception  of  appellant  Rice  to  the  reiwrt  of 
the  referee,  and  dismiss  the  Intervention." 
Tbe  mandate  was  filed  In  the  office  of  the 
district  clerk  of  said  Bernalillo  county  on 
March  1,  1902,  and  on  said  day  an  order  was 
entered  and  filed,  reinstating  said  cause  on 
the  docket  of  said  court,  sustaining  the  first 
exception  of  said  Alfred  W.  Rice  to  the  re- 
port of  the  referee  in  said  cause  of  Rice  v. 
Schofleld  et  al.,  and  dismissing  the  hiterven- 
tlon.  Proceeding,  the  order  of  the  court  be- 
low, after  dismissing  the  intervention,  says: 
"And  thereupon  the  said  Champion,  by  his 
said  attorney,  prays  the  court  for  leave  to 
file  a  petition  herein,  to  conform  to  the  views 
of  said  Supreme  Court  as  set  forth  in  Its 
opinion,  in  pursuance  of  which  Judgment  was 
entered  In  that  court;  and  the  court  directs 
that  notice  of  such  application  be  served  oa 
counsel  for  said  Alfred  W.  Bice  for  the  time 
prescribed  by  the  rules  of  the  court,  together 
with  a  copy  of  the  proposed  petition  which 
said  Champion  desires  to  file."  On  Novem- 
ber 5, 1902,  the  court  granted  appellant  leave 
to  file  an  amended  petition  of  Intervention, 
conforming,  as  was  claimed  by  the  appellant, 
to  the  views  of  the  Supreme  Court  in  tbe 
opinion  in  Floumoy  v.  Bullock.  66  Pac.  547. 
On  February  29,  1904,  the  district  court  en- 
tered an  order  dlsmlsatng  the  amended  peti- 
tion of  Intervention  filed  under  the  order  of 
November  5,  1902,  and  from  said  order  dis- 
missing the  amended  petition  of  Intervention 
appellant  appeals  to  this  court. 

We  are  of  the  opinion  that  the  order  of 
the  district  court  dismissing  the  intervention, 
being  in  the  exact  words  of  the  mandate  of 
this  court,  was  final,  and  to  all  intents  and 
purposes  the  same  as  though  It  had  been 
made  directly  by  this  court.  Stewart  v. 
Salomon,  BT  V.  S.  362,  24  L.  M.  1044;  U.  S. 
V.  Fremont,  18  How.  36,  15  L.  Ed.  302; 
Humphrey  v.  Baker,  103  U.  S.  736,  26  L.  Ed. 
456;  Mackall  v.  Richards,  116  U.  S.  47,  6 
Sup.  Ct  234.  29  L.  Ed.  558.  In  Stewart  v. 
Salamon,  supra,  the  Supreme  Court  of  the 
United  States,  speaking  through  Mr.  Chief 
Justice  Waite,  says;  "This  la  an  appeal  from 
a  decree  entered  upon  our  mandate.  No 
complaint  Is  made  as  to  Its  form,  and  it 
seems  to  be  In  all  respects  according  to  our 
directions.  The  effort  of  the  appellant  was 
to  open  the  case  below,  and  to  obtain  leave 
to  ffie  new  pleadings  Introducing  new  de- 
fenses. This  he  could  not  do.  The  rights  of 
tlie  parties  in  tbe  subject-matter  of  tbe  suit 
were  finally  determined  upon  the  original  ap- 
peal, and  all  that  remained  tot  the  Circuit 
Court  to  do  was  to  ^ter  a  decree  In  accord- 
ance with  our  instructions  and  carry  It  into 
effect."  Tbe  almve  quotation  appears  to  fit 
the  case  at  bar  exactly.  The  mandate  in  this 
cause  was  clear  and  unambiguoos.  Cham- 
pion's status  was  establisbed  by  the  Judg- 
ment of  this  court  on  the  former  appeal,  and 
his  effort  waa  "to  opea  the  case  below  and 
obtain  leave  to  file  new  pleadings  iutrodu- 
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elng  new  Oftfenseg.*  The  «rder  of  the  lower 
court  followed  tlie  mandate  rertiatlm.  and 
we  tUnk  thnt,  when  the  interrentlon  was  ao 
dlamlsaed,  the  lower  court  waa  powerlees  to 
act  further  in  the  caae.  That  an  aK>eal  wlU 
not  He  from  an  order  of  the  lower  court  In 
accordance  with  the  mandate  from  the  ap* 
pellate  conrt  aeema  to  be  the  uniTn-eal  xvie, 
and  supported  hj  numxrout  authorities.  Kx 
parte  Story,  12  Pet  339,  e  L.  Ed.  1108;  As- 
pen Mln.  00.  T.  Bluings,  ISO  U.  8.  81,  14  Sup. 
Gt  4,  87  U  Ed.  980;  West  T.  Brashear,  14 
Pet  54,  10  L.  Ed.  300;  Clark  r.  Keith,  106 
U.  8.  404.  1  Sup.  Ct  668,  27  L.  Ed.  802;  and 
many  others. 

The  Judgment  of  the  Iowa  court  dlsmU*- 
Ing  the  Interrentlon  is  affirmed. 

HILLS,  a  J.,  and  PARKER,  McriB,  and 
POPE,  JJ.,  concur.  ABBOTT,  took  no 
IHirt  in  thlB  decision. 

OMU.u.  am 

DI  PALMA  et  aL  T.  WEINMAN  et  aL 
(Supreme  Court  of  New  Heztoo.   Aug.  81« 

1900.) 

TaiAL  —  DiRScrino  Yebdict  —  Quebtiom  fob 

JUBT. 

Upon  the  testimony  disclosed  by  the  record, 
the  court  erred  hi  directing  a  verdict  for  the 
defendants. 
(Syllsbos  by  the  Court) 

ShTor  to  Dlatilct  Oonr^  Bernalillo  Oouit7i 
before  Justice  Boijaiiiln  8.  Baker. 

Action  br  Blcbard  Di  FSlmft  and  B.  RnK>e 
agalnat  Jacob  Weinnuui  and  Jos^h  Bamett 
Jodgment  for  defendants,  and  plaintiffs  bring 
MTor.  Berersed. 

This  is  a  snit  for  damages,  instituted  In 
the  district  court  of  Bernalillo  county  by 
Dl  Palma  and  Bv^pe,  the  plaintiffs  in  error, 
against  Weinman  and  Bamett,  to  recover 
damages  in  the  sum  of  $10,000,  arising  out 
of  the  destruction  of  ■  certain  store  build- 
ing occupied  by  the  plalntlfls  as  a  drug  store. 
The  complaint  alleges  that  the  defendant 
Weinman  was  on  November  9, 1901,  the  own- 
or  In  fee  of  the  premises  in  question,  and 
that  on  this  date  he  leased  said  premises 
to  the  plaintUfs  for  a  two-year  term,  begin- 
ning Decemtier  16,  1901;  that,  at  the  time 
of  the  making  of  the  lease  and  thereafter, 
V9  to  June  80,  1902,  there  was  upon  said 
premises  a  substantial  store  bollding,  pos- 
session of  which  was  glT«i  plaintiffs  by  de- 
fendant Weinman  on  December  16^  1901,  the 
first  day  of  the  leas^  and  was  tbweafter,  up 
to  June  90,  1902,  occupied  or  used  by  the 
plaintiffs  in  tbelr  business  of  prescription  and 
retail  droggiats;  Uiat  on  June  SO,  190!^  or 
thereabout,  the  defmdants,  with  full  knowl- 
edge of  the  facts  and  "contriving  to  injure 
and  destroy  the  property  of  the  plaintiffs,  un- 
lawfully entered  upon  said  premises,  and 
with  force  and  arms  tore  down  and  destroyed 
a  large  p<Htiou  of  the  walla  and  roof  of  said 
wbon  building,  so  that  tbe  same  fell  upon, 


injured,  broke,  and  destroyed"  personal  pn^^ 
erl7  of  the  plaintiffs  of  tbe  value  of  93,000. 
and  "so  injured,  wrecked,  and  destroyed  said 
building  as  to  make  it  wholly  unfit  for  plain- 
tiffs* business";  and  since  said  June  30, 
1902,  "said  defendants  have  conttnned  to  oo 
copy  said  premises  and  have  wholly  destroy- 
ed  and  torn  down  the  rest  of  said  building.'* 
Items  of  damages,  illustrated  by  a  bill  of 
particulars,  are  alleged,  aggregating  910,000, 
for  which  Judgment  Is  prayed.  The  def^id- 
anta  answered  separately.  The  answer  of 
defendant  Barnett  put  in  issue  tbe  alleged 
trespass  by  the  defendants  and  the  allega- 
tions of  damages;  and  sets  up  that  the  falling 
of  the  wall  of  the  building  waa  by  reasoD 
of  the  fact  that  aald  wall  was  old  and  of 
defective  constmctton.  He  further  all^^ea 
certain  facts  not  material  to  this  decision, 
which,  it  is  urged,  estop  plaintiffs  from  maSor 
tainlng  tbe  present  suit  Tbe  answer  of 
Weinman  likewise  puts  in  isaoa  tlie  material 
allegattons  <Nr  tbe  cmnplalnt,  ezc^  aa'  to 
tbe  destruction  of  the  building,  and  avwa 
that  the  lease  in  question  became  terminated 
on  or  about  July  1.  1902.  by  tbe  failure  and 
refusal  of  plaintiffs  to  pay  the  rent  stipulat- 
ed. The  nply  traverses  the  new  matter  al- 
leged. The  cause  was  tried  to  a  Jury,  and 
at  the  conclusion  of  plaintUfs*  case,  upon 
motion  of  the  defendants,  the  court  Instruct- 
ed the  Jury  to  return  a  verdict  tor  the  de- 
fendants, which  was  done.  Plalntiffa  moved 
for  a  new  trial  upon  tlie  grounds,  flrst  <tf 
certain  alleged  orors  of  the  court  in  refn*- 
ing  to  admit  evldrace  presented  by  the  plaln- 
tiffls;  second,  for  refusing  to  admit  evldenoa 
as  to  the  articles  destroyed  and  tb^  value; 
and,  third,  in  inatrueting  tbe  Jury  to  find  fiir 
the  defendants.  The  motion  was  overruled. 
Judgment  enteied  for  tbe  defendants,  and 
plaintiffs  bring  the  case  here  by  writ  of 
error. 

Mr.  Marron  and  McMlllen  &  Raynolds^  for 
plaintiffs  in  error.  W.  B.  Ghllders,  for  de- 
fendant in  error  Weinman.  N^  B.  Field 
tot  defendant  tn  error  Bamett. 

POPE,  J.  (after  stating  the  facts).  Tbe 
principal  assignment  of  error  is  that  based 
upon  the  action  of  tbe  court  in  Instmctlng 
the  Jury  to  find  for  tbe  defendant  In  de- 
tmnlnlng  this  matter  we  do  not  find  It 
necessary  to  enter  into  a  discussion  In  detail 
of  all  the  teetimony  given  on  the  trial;  but, 
bearing  in  mind  tbe  rule  as  to  directing  a 
verdict  laid  down  by  this  court  in  Armstrong 
T.  Aragon,  79  Pac.  291,  and  cases  there  cited, 
we  think  there  was  a  case  for  the  Jury  on 
tbe  record  here  loesented,  and  that  tbe 
court  erred  in  withdrawing  the  case  from 
the  Jury.  The  testlmcmy  In  brief  sbows  that 
tbe  plaintilEs  were  in  the  quiet  possession  of 
tbe  premises  under  a  lease  from  the  dtfeud- 
aat  Weinman,  whea  on  June  80,  1002.  the 
east  wall  of  the  building  fell,  the  building 
therem  situated  waa  made  untenantable,  and 
the  stock  and  fixturei  of  the  plalntiaa  wen 
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damaged.  It  Is  tarthee  shown  tbat,  some 
'weeks  prior  to  the  casualty,  the  defendant 
Bamett,  who  was  the  owner  of  lot  1,  adjoia- 
Uig  the  leased  premises  on  the  east,  had  en- 
tered Into  an  agreement  with  Weinman  (to 
which  plaintiffs  were  not  parties)  whereby 
it  was  agreed  that  Barnett,  in  the  construc- 
tion of  a  building  on  lot  1,  might  construct  a 
party  wall  on  the  west  side  thereof,  to  be  lo- 
cated half  ttp<m  his  lot  and  half  upon  lot  2 
occupied  by  the  plaintiffs.  This  party-wall 
contract  was  tendered  In  evidence  by  plain- 
tiffs, bnt  upon  objection  was  held  ioadmlssl- 
ble  by  the  court  Tbls  action  of  tbe  court 
constitutes  the  basts  tot  one  ct  the  assign- 
ments of  error. 

It  was  further  shown  by  the  evidence 
that,  pursuant  to  the  party-wall  contract  be- 
tween himself  and  Weinman,  Barnett,  on 
June  6,  1902,  entered  Into  a  contract  with 
one  Grande,  whereby  the  latter  was  to  ex- 
cavate for  and  complete  the  stonework  re- 
quired In  the  basement  on  lot  1,  Including 
said  party  wall,  In  accordance  with  the 
plana  and  specUlcations  of  a  certain  Le 
Drlere,  tbe  architect.  This  contract  Is  In 
eridence,  as  are  also  the  plans  and  specifi- 
cations. From  the  latter  It  appears  that  the 
excavation  was  to  be  8  feet  below  the  side- 
walk grade  and  the  footing  course  of  the 
party  wall  was  to  be  40  Inches  wide,  one- 
ihaif  of  which,  or  20  inches,  was  to  be  on 
'lot  2  The  destroyed  building  came  within 
2%  inches  of  the  east  side  of  the  lot,  so  tbat 
the  contract  was  for  an  excavation  of  17^ 
inches  under  the  drug  store  building.  As 
a  safeguard  against  the  fall  of  the  building 
1^  reason  of  such  undermining,  there  was 
a  provision  that  the  excavating  should  be 
done  in  sections  not  over  5  feet  long,  and 
there  was  also  provision  for  the  use  of  tim- 
ber props  where  necessary  to  protect  prop^ 
erly  the  <Ad  wall  from  settlement.  It  was 
under  the  contract,  plans,  and  spedflcatlons 
thus  outlined  that  the  contractor  proceeded 
to  excavate.  Apparently  the  only  excavation 
made  under  the  wall  of  the  destroyed  build- 
big  was  at  the  north  end  of  the  east  wall 
next  to  the  sidewalk,  where  for  a  depth  of 
about  8  feet,  and  extending  back  southward 
a  distance  of  6  feet,  an  excavation  was 
made  under  the  drug  store  wail,  a  distance 
variously  estimated  at  from  8  to  18  Inches. 
There  was  testimony  to  the  effect  that  work 
was  being  done  at  this  point  on  the  very 
day  the  building  fell.  Tbe  building  fell 
about  5  o'clock  In  the  afternoon.  The  evi- 
dence seems  to  show  that  tbe  first  Indication 
of  trouble  was  a  vertical  breach  on  the  top 
of  the  wall,  2  or  3  feet  long,  about  2  Inches 
wide  at  the  top,  and  smaller  as  it  extended 
downward;  this  breech  being  about  55  feet 
south  from  the  street,  and  thus  50  feet  south 
of  the  most  southerly  point  at  which  the 
wall  was  nndermlned.  Within  10  minutes 
of  the  appearance  of  this  breach  tbe  whole 
K>  feet  of  wall  northward  had  fallen;  tbat 
to  the  south  remaining  standing.  One  of  the 


eyewitnesses,  Sandoval,  testifies  that  during 
the  ten  minutes  interval  some  dirt  and  stones 
fell  from  the  top  of  the  wall,  the  front  part 
also  cracked,  and  the  stone  foundation  on 
the  comer  toward  the  north  side  (being  the 
comer  of  the  undermining)  fell  in,  and  "the 
whole  thing  fell  at  once."  Buppe,  the  other 
eyewitness,  testifies  that  during  that  In- 
t^iral  he  noticed  the  sand  trickling  through 
the  show  window  (at  the  north  front)  from 
above,  and  the  show  windows  were  pushed 
to  the  front,  and  five  or  six  feet  of  the  front 
of  the  wall  broke  off  and  toppled  over  Into 
the  street  with  the  front,  and  the  founda- 
tion fell  In  at  this  northeast  comer.  There 
Is  a  difference  between  the  witnesses  as  to 
Just  how  the  wall  fell.  Perhaps  tbe  more 
Intelligent  testimony  was  to  the  effect  that 
the  top  of  the  wall  fell  inward  and  west- 
ward, without  shifting  north  or  south,  and 
the  bottom  outward;  but  the  testimony  is 
contradictory  upon  this  point  The  proof 
shows  that  at  the  northeast  corner  of  the 
building,  where  the  foundation  had  been  un- 
dermined and  subsequently  fell  in,  there  was 
located  and  destroyed  an  electric  piano, 
which  according  to  the  bill  of  particulars 
filed  was  worth  $600,  and  tb^  were  a  num- 
ber of  additional  articles  at  that  point,  of 
more  or  less  value,  also  destroyed.  Tbe 
evidence  also  showed  that  the  wall  in  ques- 
tion was  not  plumb,  but  bagged  westward  a« 
much  as  9  Inches.  One  of  the  witnesses, 
Sandoval,  a  stone  and  adobe  mason  of  15 
years'  experience,  testified  upon  cross-exam- 
ination tbat  the  cause  of  the  falling  of  tlie 
wall  was  tbe  fact  of  its  being  undermined 
at  the  sidewalk.  Plaintiffs  attempted  to 
present  further  testimony  upon  this  line  from 
one  Hyden,  who  testified  that  he  had  been 
for  8  years  a  contractor  and  builds,  familiar 
with  the  construction  of  buildings,  walls, 
and  foundations  generally,  and  of  this  build- 
ing in  particular,  and  from  one  Pitt  Ross, 
who  testtfled  that  he  had  been  a  civil  en- 
gineer for  20  years,  familiar  with  the  prem- 
ises; but  the  court  sustained  the  obJectloD 
to  this  testlmooy,  upon  which  action  there 
is  likewise  an  assignment  of  error. 

The  theory  upon  which  the  defendants 
moved  for  and  secured  an  Instruction  In  their 
favor  apparently  was  that  tbe  physical  facts, 
as  above  outlined,  rendered  It  impossible 
that  the  fall  of  the  walls,  or  any  part  there- 
of, could  have  resulted  from  the  5-foot  un- 
dermining at  tbe  north  end  of  the  east  wall. 
It  is  urged  that  the  fact  that  the  srst 
breach  in  the  wall  appeared  50  feet  back 
from  tbe  undermined  section,  and  tbe  man- 
ner In  which  the  wall  toppled  and  fell,  ex- 
clude the  Idea  that  It  could  have  resulted 
from  the  undermining,  but  establishes  that 
it  mnst  necessarily  have  been  caused  hy 
the  removal  of  the  latwal  sapport  formerly 
afforded  by  the  wall  of  the  building  on  lot 
No.  1,  taken  In  connection  with  the  fact 
that  the  east  wall  of  the  drug  store  was  some 
inches  out  of  plumb.   Ihe  wall  on  Jot  1, 
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It  may  be  remarked,  hnd  been  taken  down 
Bome  three  or  four  weeks  before  the  fall 
of  the  building. 

We  are  unnble  to  concur  in  the  view  of 
the  matter  taken  by  the  court  below.  We 
eaiiuot  say  aa  a  matter  of  law  that  the  build- 
ing could  not  have  fallen,  for  the  reasons 
testifled  to  by  the  witness  Sandoval,  to  wit, 
the  excavation  at  its  northeast  corner;  nor 
do  we  believe  that  it  was  within  the  prov- 
ince of  the  court  below  to  withdraw  the  de- 
termination of  the  question  of  why  it  fell 
from  the  jury.  The  facts  of  the  case.  In  our 
Judgment,  bring  it  within  the  rule  laid  down 
In  the  much-cited  case  of  Milwaukee,  etc., 
Railway  Co.  v.  Kellogg,  94  U.  8.  469.  24  L. 
Ed.  2.^0,  where  It  Is  said  that  "what  Is  the 
proximate  cause  of  an  injury  Is  ordinarily  a 
question  for  the  jury."  Using  their  experi- 
ence as  business  men,  aided  by  expert  opin- 
ion properly  presented,  it  was  for  the  jury 
to  determine  whether,  from  all  the  facts  and 
drcun]  stances  disclosed  in  evidence,  the  the- 
ory of  the  plaintiffs  was  correct,  or  whether, 
as  argued  by  the  defendants,  the  first  Indi- 
cation of  trouble  at  a  point  In  the  wall  50 
feet  from  the  excavation  was  proof  positive 
that  the  undermining  had  nothing  to  do  with 
the  fall  of  the  wall.  One  of  the  witnesses 
for  the  plaintiff,  a  builder  of  experience  with 
adobe  walls.  In  effect  testified,  without  ob- 
jection, that  such  an  excavation  In  a  wall  of 
this  character  could  and  did  produce  such  a 
breach  followed  by  such  a  fall.  We  are  un- 
able to  say  as  a  matter  of  law  that  this  the- 
ory was  Incorrect  That  was  a  question  pe- 
culiarly for  the  jury.  It  was  for  the  jury  to 
determine  whether,  under  all  the  proofs  In 
the  case,  when  tested  by  the  charge  of  the 
court,  the  excavation  under  the  northeast 
eomer  was  the  proximate  cause  of  tills  dam- 
age to  plalntifTs. 

We  are  further  of  the  opinion  that,  while 
the  court  should  have  permitted  the  whole 
range  of  facts  to  go  to  the  jury.  It  Is  even 
clearer  that  there  were  questions  for  the  jury 
as  to  a  portion  of  It,  to  wit,  that  connected 
with  the  damage  to  the  articles  In  the  north- 
east comer  of  the  building.  The  testimony 
shows  that,  while  a  large  portion  of  the  ar- 
ticles along  the  east  wall  remained  in  place 
and  were  simply  crushed  down,  the  floor  at  ' 
the  northeast  corner,  following  the  stone 
foundation,  fell  Into  the  excavation  which 
had  l>een  made  under  the  5  feet  of  founda- 
tion at  that  corner.  The  result  was  damage 
to  some  very  expensive  articles  at  that  point 
in  the  store,  among  others,  aa  we  have  seen, 
a  piano  of  very  considerable  value.  Even 
assuming  that  the  breach  at  the  50-foot  point 
on  the  wail  was  the  result  of  the  removal  of 
lateral  suppcvt,  that  cannot  be  Invoked  In 
entire  explanation  of  the  falling  in  of  the 
foundation  at  the  northeast  comer,  and  the 


very  considerable  damage  resulting  there- 
from. As  to  this  the  jury  would  have  been 
justified,  on  the  record  here  presented.  In 
concluding  that  It  flowed  directly  and  prox- 
imately from  the  trespass  upon  the  plaintiffs' 
leasehold  in  the  undermining  of  theU'  east 
wall. 

The  fact  that  an  element  such  as  the  re- 
moval of  lateral  support,  with  which  defend- 
ants had  no  concern,  co-operated  with  an 
element  such  as  the  unauthorized  destruction 
of  a  foundation,  with  which  the  defendants 
had  every  concern,  cannot  relieve  them  from 
resiJonslbllity  for  the  latter.  The  court  be- 
low, considering  the  facts  of  the  case  to  ren- 
der unnecessary  a  consideration  of  the  ex- 
tent of  damages,  did  not  permit  Inquiry  Into 
the  various  articles  destroyed;  but  enough  Is 
developed  from  this  record  to  show  prima 
facie  a  very  substantial  Injury  to  plaintiffs, 
by  reason  of  the  northeast  corner  excavation 
Itself,  and  at  tlie  very  least  that  feature  of 
the  case  should  have  gone  to  the  jury  under 
appropriate  Instmctions, 

In  the  consideration  of  the  case  we  have 
made  no  distinction  between  the  defendant 
Bamett,  the  alleged  active  trespasser,  and 
the  lessor,  Weinman,  under  whose  authority 
and  by  whose  consent.  It  Is  alleged,  Bamett 
contracted  for  the  alleged  Invasion  of  irfain- 
tlffs'  leasehold.  The  extent  to  which  Wein- 
man stands  upon  the  same  footing  as  Bar- 
nett  depends  upon  the  terms  of  bis  party- 
wall  contract.  The  latter  was  tendered  In 
evidence  and  ruled  out  by  the  court,  upon 
what  theory  we  are  unable  to  determine. 
Counsel  for  defendant  Weluraan,  apparently 
abandoning  any  defense  of  this  ruling,  treats 
this  contract  as  in  evidence,  and  ancues  quite 
fully  upon  Its  legal  effect.  We  decline  to  fol- 
low this  discussion,  or  to  hold  at  this  time 
what  the  legal  effect  of  that  Instrument  is, 
for  the  reason  that  these  questions  were  not 
considered  by  the  court  below.  The  trial 
court  held  simply  that  the  contract  was  in- 
admissible for  any  purpose,  and  ruled  It  out, 
and,  so  holding,  presumably  declined  to  con- 
sider Its  effect.  We  likewise  content  our- 
selves with  passing  upon  its  admissibility, 
and  reserve  to  the  court  below,  upon  a  new 
trial,  the  determination  of  Its  weight.  Hold- 
ing, as  we  do,  that  this  contract  was  highly 
relevant,  as  showing  the  connection  of  the 
defendant  Weinman  with  the  alleged  tres- 
pass, we  are  of  the  opinion  that  the  trial 
court  erred  in  excluding  It  from  the  jury. 

The  cause  is  accordingly  reversed  as  to 
both  defendants,  and  remanded  for  a  new 
trial. 

MILLS,  C.  and  McFIE,  PARKER,  and 
MANN.  JJ.,  concur.  ABBOTT,  J.,  not  hav- 
ing heard  ibe  argument  took  no  part  in  this 
opinion. 
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PALATINE  INS.  CO.,  Limited.  OF  MAN- 
CHESTER, ENGLAND,  et  aL  v.  SANTA 
Ffi  MERCANTILE  CO. 
(Supreme  Court  of  New  Mexico.   Sept  1. 1805.) 

1.  Evidence— Heabsat, 

In  an  action  on  a  fire  policy,  in  which  de- 
fendant claimed  that  plaintiff  bad  caused  the 
fire,  and  plaintiff  attempted  to  discredit  one  of 
defendants'  witnesses  by  showing  that  he  bad 
sought  ODt  a  detective  employed  by  defendant 
and  made  certain  statements  to  him  with  a  view 
to  obtaining  a  reward,  a  question  to  this  wit- 
nesB  as  to  whether  the  matters  he  told  the  de- 
tectlTe  were  common  talk  about  the  town  after 
the  fire  was  both  irrelevant  and  called  for  hear- 
say. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20; 
Cent.  Dig.  Evidence,  8  1175.] 

2.  ApPEAZ^ADHnrED  Facts— HABMLE88  Eb- 

SOR. 

Where  certain  evidence  is  admitted  with- 
out objection,  and  Is  uncontradicted,  the  exclu- 
sion of  other  evidence  to  the  same  effect  is 
harmless. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  |§  4194-4199.] 

3.  Saub. 

Where,  In  an  action  on  a  fire  policy,  plain- 
tiff admitted  that  no  attempt  was  made  to  re- 
move certain  of  the  goods  at  a  time  when  they 
could  have  beon  removed,  tbe  exclusion  of  evi- 
dence as  to  the  feasibility  of  removing  these 
Soods  before  the  fire  reached  them  was  harmless. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  |fi  4104^^190.] 

4.  Secondabt  Evidence. 

In  an  action  on  a  fire  policy,  evidence  of 
the  contents  of  a  printed  offer  of  reward  for 
the  apprehension  and  conviction  of  the  person 
who  set  the  fire  was  not  admissible,  in  we  ab- 
sence of  any  showing  as  to  why  the  original 
offer  was  not  produced. 

5.  Insurance— AcTioM  on  Pouct— Fraud- 
Evidence. 

In  an  action  on  a  fire  iwlicy,  in  which  de- 
fendant claimed  that  plaintiff  caused  the  fire, 
evidence  that  the  president  and  manager  of  the 
plaiutiff  corporation  had,  some  2^  years  be- 
fore, told  his  tlien  partner  that  they  could  never 
get  out  of  their  financial  difficulties  and  had 
better  put  several  thousand  dollars  more  insur- 
ance on  their  goods,  and  that  thereafter  plain- 
tiff's president  bou^t  his  partner's  interest, 
after  which,  and  abont  1%  years  before  the 
fire  causing  the  loss  on  which  the  suit  was 
founded,  the  floods  of  the  former  partnership 
were  destroyed  by  fire,  was  irrelevant. 
9,  Tbiaxi— Exclusion  of  Etidekce— Object 
OF  Question. 

In  an  action  on  a  fire  policy,  plaintiff  in- 
troduced evidence  that  certain  witnesses,  who 
had  testified  for  defendant  to  having  seen  plain- 
tiff's president  and  general  manager  set  the  fire, 
had  been  at  a  dance  and  were  so  drunk  that 
they  were  not  allowed  to  dance.  Thereafter 
defendant  asked  a  witness  if  he  had  seen  these 
persons  at  the  dance,  and  stated  thB,t  the  pur- 
pose of  tbe  question  was  to  rebut  the  evidence 
of  the  witnesses  who  had  testified  as  to  the 
drunkenness  of  defendants*  witnesses,  but  did 
not  state  that  it  was  proposed  to  show  by  the 
witness  on  the  stand  that  he  had  seen  the  other 
witnesses  referred  to  and  that  they  were  not 
drunk.  Held,  that  the  statement  as  to  the  ob- 
ject of  the  testimony  was  not  sufficient  to  show 
that  it  had  any  relevancy,  and  hence  its  ex- 
cIuBlon  was  not  error. 

7.  DEPOSITIONS— Objection  to  Proceedings 
—Waiver. 

Where  a  party  files  cross-interrogatories 
and  participates  in  the  taking  of  a  deposition, 


he  thereby  waives  objection  to  the  commisaifin 
under  which  the  deiMsition  was  taken. 

[Ed.  Note. — For  cases  in  point,  see  vol,  16, 
Cent.  Dig.  Deposltiona,  H  331,  332.] 

8.  Insurance- Action  on  PoLicr— Value  of 

PKOPEBTT. 

In  an  action  on  a  fire  policy,  Ic  which  de- 
fendants claimed  that  plaintiff's  president  and 
general  manage  set  the  fire,  and  introduced 
evidence  as  to  plaintiff's  financial  condition, 
evidence  by  plaintiff  as  to  the  value  of  its  assets 
at  the  time  of  the  fire  was  admissible  to  rebut 
the  presumption  of  fraud. 

9.  Witness— Cross-examination. 

Testimony  elicited  in  cross-examination  for 
the  purpose  merely  of  tewtiuK  the  witness'  sin- 
cerity and  honesty  is  not  objectionable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  SS  1104,  1105.1 

10.  Trial  —  Burden  op  Pboof  — Right  to 
Open  and  Close. 

Under  Comp.  Laws  1897,  S  2990,  providing 
that  the  right  to  open  and  close  belongs  to  the 
party  against  whom  judgment  would  he  render- 
ed if  no  evidence  were  introduced,  the  admission 
of  facts  by  defendant  during  the  progress  of  the 
trial  does  not  shift  the  burden  of  proof. 

[Kd.  Note.— For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Trial,      47.  50,  51.] 

11.  Corpobations— Existence— Estoppel. 
One  dealing  with  a  corporation  as  such  is 

estopped  to  deny  its  legal  existence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  (  84.] 

12.  Parties  — Want  of  Intebebt  in  Plain- 
TiFp— Objections. 

The  objection  that  plaintiff  is  not  the  real 
party  in  interest  must  be  raised  by  demurr»  or 

answer. 

[Ed,  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Parties,  $  118.] 

13.  Trial— Incomplete  Instructions, 
Under  Comp.  Laws  1807,  §  2085,  subsec. 

128,  the  court  is  under  no  obligation  to  instruct 
the  Jury,  unless  requested  so  to  do ;  and  hence 
tbe  fact  that  an  instruction  is  Insufficient  is 
not  available  error,  unless  a  sufficient  itutrac- 
tion  was  requested. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Trial.  SS  627,  029.] 

Error  to  District  Court.  Sin  Miguel  Coun- 
ty; before  Chief  Justice  William  J.  Mills. 

Action  by  the  Snnta  F6  ilercantlle  Compa- 
ny ngtiinst  the  Palatine  Insurance  Company, 
Limited,  of  Manchester,  England,  and  othera. 
There  was  judgment  for  plaintiBf,  and  de- 
fendants bring  error.  Affirmed. 

W.  B.  Obilders  and  N.  B.  Laughlln,  for 
plaintiffs  in  error.  A.  B.  Kenehnn.  Catron  & 
Gortuer,  and  Cbas.  A.  Spless  (Eugene  A. 
FIske,  of  counsel),  for  defendant  In  error. 

PARKER,  J.  Defendant  in  error,  plaintiff 
below,  suffered  a  loss  by  fire  In  the  city  of 
Santa  F6.  It  was  Insured  by  tbe  several 
plaintiffs  in  error,  and  In  due  time  tbe  extent 
of  the  loss  was  adjusted  by  representatives 
of  the  severs]  insurance  companies.  Plain- 
tiffs In  error  failing  to  pay  tbe  loss,  defend- 
ant In  error  brought  suit  In  the  county  of 
Santa  F6  against  the  several  plaintiffs  in  er- 
ror to  recover  the  same.  Thereafter  the 
causes  were  con  soli  da  ted,  and  t  he  venue 
chunged  to  San  Miguel  jouuty.  Trial  was 
had,  resulting  In  a  verdict  and  Judgment  for 
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defendant  In  error.  Thereupon  plaintiffs  In 
error  bring  the  cause  here. 

1.  Defendanta  below  complain  of  the  ex- 
clusion by  the  court  of  the  question:  "State 
whether  or  not  It  was  common  talk  In  Sfinta 
F6  after  the  flre  about  what  you  and  these 
other  boys  had  seen  that  night."  The  wit- 
ness had  been  asked  on  cross-examination  as 
to  his  connection  with  a  detective  or  repre- 
sentative of  the  Insurance  companies  who 
was  investigating  the  origin  of  the  flre  with 
a  view  to  establishing  its  Incendiary  charac- 
ter, and  whether  or  not  he  had  sought  out 
this  representative  and  offered  his  testimony 
and  assistance  to  obtain  other  evidence  In  de- 
fendants' favor,  In  view  of  a  certain  reward 
offered  by  or  in  the  interest  of  defendants, 
all  as  reflecting  on  the  witness'  credibility. 
He  denied  all  knowledge  of  the  reward,  and 
denied  that  he  had  sought  the  detective,  and 
admitted  he  had  communicated  his  knowl- 
edge of  the  facts.  Then  the  above  question 
was  asked  In  rebuttal  and  excluded.  The  ul- 
timate question  was  the  bias  or  interest,  and 
consequent  credibility,  of  the  witness.  The 
evidentiary  fact  in  support  thereof  was  that 
the  witness  had  sought  the  detective,  or  had 
been  sought  by  him.  The  witness  denied  that 
he  had  so  sought  the  detective,  and  in  sup- 
port of  his  denial  the  foregoing  question  was 
asked.  The  most  that  can  be  said  for  this 
proposed  proof  Is  that  it  tended  to  establish 
a  source  of  information  upon  which  the  de- 
tective may  or  may  not  have  acted.  Wheth-  - 
er  the  detective  knew  of  the  rumor  and  did 
or  did  not  act  upon  it  is  left  as  a  matter  of 
mere  conjecture.  The  proof,  therefore,  is  not 
logically  or  legally  relevant  to  the  fact 
sought  to  be  established,  and  was  properly 
excluded.  It  Is  also  hearsay,  and  does  not 
fall  within  the  exception  permitting  hearsay 
In  matters  of  a  public  and  general  Interest. 

2.  A  witness  for  defendants  below  testi- 
fied that  another  witness,  both  bystanders, 
had  cried  out  at  the  t>eglnning  of  the  flre: 

"Ixxjk!  the  Is  trying  to  get  out  of  the 

store!"  He  referred  to  a  supposed  person 
within  the  building,  believed  to  be  setting 
the  same  on  fire.  The  fact  of  the  outcry  be- 
ing made  by  this  bystander  went  unchallen- 
ged by  the  plaintiff  below  throughout  the  tri- 
al. This  renders  It  unnecessary  to  discuss 
the  admissibility  of  exclamations  of  bystand- 
ers and  the  proper  limitations  upon  the  same, 
and  renders  harmless,  even  if  erroneous,  the 
ruling  of  the  court  In  excluding  other  proof 
of  such  exclamation. 

3.  The  president  of  the  plaintiff  corpora- 
tion testifled,  as  other  witnesses  had,  that 
the  flre  started  In  a  rear  room  of  the  store, 
called  the  "Millinery  Itoom";  that  In  his 
judgment  It  was  not  necessary  or  proper  to 
remove  the  goods  from  the  front  part  of  the 
store  at  tha't  time,  believing  the  flre  could  be 
kept  within  the  millinery  room,  and  that  he 
consequently  made  no  attempt  to  remove  the 
goods;  that  afterwards,  when  the  ao-called 


second  flre  broke  out  In  the  front  p&rt  of  the 
store.  It  was  so  fierce  as  to  prevent  the  re- 
moval, and  none  was  attempted.  This  was 
an  admission  that,  at  the  time  when  the 
goods  could  have  been  removed,  the  plaintiff 
made  no  attempt  to  do  so  for  reasons  satis- 
factory to  it.  This  admission  renders  harm- 
less the  exclusion  of  the  proof  offered  as  to 
the  feasibility  of  the  removal  of  the  goods  In 
the  front  part  of  the  store  before  the  flre 
reached  them. 

4.  Defendants  below  offered  in  proof  the 
contents  of  a  printed  and  posted  offer  of  re- 
ward for  the  apprehension  and  conviction  of 
the  person  who  set  flre  to  the  store,  wnlch 
offer  was  excluded  as  not  the  best  evidence. 
The  notice  was  defendants'  notice,  and  no 
fact  was  offered  to  show  why  an  original  of 
the  same  could  not  be  produced.  This  ren- 
dered secondary  evidence  of  Its  contents  In- 
competent, and  the  proof  was  properiy  ex- 
cluded. 

6.  Defendants  below  offered  to  prove,  on 
cross-examination  of  one  Gusdorf,  the  pres- 
ideot  and  manager  of  the  plaintiff  corpora- 
tion, that  m  1897  he  stated  to  one  Dolan,  his 
then  partner,  that  they  could  never  get  out 
of  their  then  flnandal  difflcultles,  and  they 
had  better  put  several  thousand  dollars  more 
insurance  on  their  stock  of  goods,  and  that 
thereafter  Dolan  sold  out  his  Interest  in  the 
business  to  Gusdorf,  and  thereafter,  In  De- 
cember, 1808,  or  January,  1809,  the  goods 
were  destroyed  by  flre;  and  hy  the  witness 
Akers  that  at  the  time  of  said  flre  Gusdorf 
was  engaged  In  a  game  of  cards,  as  be  also 
was  on  the  occasion  of  the  flre  in  question 
In  this  case.  The  proof  was  excluded  as  too 
remote  and  Irrelevant.  This  raises  the  ques- 
tion as  to  how  far  the  proof  of  other  fraud- 
ulent or  criminal  acts  of  a  person  may  be 
shown,  within  the  limits  of  relevancy,  as 
tending  to  establish  the  principal  fact  char- 
ged against  him.  It  la,  of  course,  generally 
Inadmissible  to  prove  the  commission  of  a 
similar,  but  distinct,  crime  for  the  purpose 
of  raising  the  Inference  that  the  accused 
committed  the  act  charged;  but,  where  such 
evidence  tends  to  establish  motive,  intent, 
the  absence  of  mistake  or  accident,  a  com- 
mon scheme  or  plan  embracing  the  commis- 
sion of  two  or  more  crimes  so  related  to  each 
other  that  the  proof  of  one  tends  to  establish 
the  other  or  tends  to  Identify  the  persons 
charged,  It  becomes  admissible  for  such  pur- 
pose. If  the  proof  offered  in  this  case  be  ad- 
missible, it  must  be  because  it  tends  to  estab- 
lish a  common  plan  or  scheme  to  commit 
frauds  upon  the  Insurance  companies.  It  is 
to  be  noticed  that  the  allied  conversation 
with  Dolan  occurred  2%  years,  and  the  for- 
mer fire  1%  years,  before  the  fire  in  question, 
and  that  no  proof  was  tendered  that  the  for- 
mer fire  was  in  fact  Incendiary  in  character, 
or  that  the  proposed  Increased  insurance  was 
In  excess  of  the  Insurable  value  of  the  goods. 
HoWi  then,  can  it  be  said  that  these  extrane- 
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ous  facts  tend  to  establlsb  a  general  plan  of 
echemo  to  defraud  the  insurance  companies? 
The  transactions  were  entirely  separate  in 
time,  place,  and  circumstances.  The  proof 
of  the  Incendiary  character  of  the  former 
Are,  entirely  lacliing  here,  would  In  no  way 
tend  to  show  the  Qre  In  question  here  was  a 
part  of  the  plaintiff's  scheme  or  plan  at  that 
time.  It  might  show  a  vicious  disposition 
4>n  the  part  of  Gusdorf,  hut  this  is  not  ad- 
missible In  proof  of  guilt.  "There  must  ap- 
pear between  the  extraneous  matter  offered. 
In  erldence  and  the  crimes  of  which  defend- 
ant is  accused  some  real  connection,  beyond 
the  allegation  that  tbey  bave  both  sprung 
from  the  same  vicious  disposition."  State  v. 
Kaymond,  03  X.  J.  Law,  200,  21  Atl.  328.  See, 
also.  Mutual  Life  Ins.  Co.  Armstrong,  117 
U.  S.  501,  6  Sup,  Ct  877,  29  L.  Ed.  997;  Bank 
T.  Hatcher,  94  Va.  231,  26  S.  B.  505;  People 
T.  llolineux,  168  N.  Y.  264,  61  N.  E.  286,  62 
L.  R.  A.  193  and  note;  State  v.  Graham,  121 
N.  C.  623,  28  S.  E.  409;  Commonwealth  t. 
Bradford,  126  Mass.  42.  We  have  not  sought 
-to  draw  any  distinction  between  crlmiual 
and  clrll  cases  in  the  discussion  of  this 
point;  for,  if  the  evidence  Is  relevant,  it 
must  be  equally  admissible  in  either.  The 
action  of  the  court  below  was  con-ect. 

6.  Plaintiff  below,  In  reply  to  defendants* 
■case  in  chief,  proved  that  three  of  the  wit- 
nesses for  the  defendants  to  seeing  the  set- 
ting of  the  Are  by  Gusdorf  were  at  a  dance 
about  10  o'clock  p.  m.,  and  remained  20  to  30 
minutes,  and  were  somewhat  drunk,  and 
for  that  reason  plaintiff's  witness  would  not 
permit  them  to  dance.  In  rebuttal,  defend- 
ants offered  to  prove  that  these  three  wit- 
nesses were  at  a  dance  and  were  not  drunk. 
The  fire  started  at  11:30  p.  m.,  about  one  hour 
after  the  three  witnesses  left  the  dance. 
The  proof  of  drunkenness  was  offered  for 
the  evident  purpose  of  Impairing  the  credi- 
bility of  the  three  witnesses,  who  were  the 
most  Important  witnesses  for  the  defendants 
as  to  the  character  of  the  fire.  The  question 
excluded  was  as  follows:  "Did  you  see 
Bentguo  Munlz.  Ascenclo  Bael,  and  Pedro 
Ortiz  at  that  dance?"  After  objection  sus- 
tained, counsel  stated;  "Oiunsel  for  de- 
fendants states  the  purpose  of  the  question 
-directed  to  this  witness  is  to  rebut  the  evi- 
dence of  the  witness  Paeheco  and  other  wit- 
nesses who  have  attempted  to  testify  that 
these  men  were  drank  that  night,  and  espe- 
cially the  witness  Henry  Paeheco,  who  stat- 
ed that  they  were  at  the  dance  and  too  drank 
to  dance."  It  Is  to  be  seen  that  the  question 
asked  was  probably  a  mere  preliminary  one, 
and  in  Itself  cannot  be  said  to  call  for  evi- 
dence which  would  throw  any  light  on  the 
question  of  the  drankenness  of  the  witnesses. 
Counsel,  In  bis  statement  of  the  object  of 
the  examination,  did  not  state  that  he  pro- 
posed, to  show  by  the  witness  that  the  three 
persons  were  at  the  dance  and  were  not 
.drunk.  Not  did  he  follow  up  the  ruling  by 


another  question  showing  that  intention.  He 
merely  stated  that  the  specific  question  aske<l 
was  relied  on  to  rebut  the  evidence  of  drunk- 
enness, which  It  clearly  did  not  do.  He  thus 
failed  to  put  the  court  in  the  wrong,  so  that 
the  ruling  can  be  reviewed  here.  It  is  neces- 
sary, to  present  any  question  on  appeal,  to 
state  specifically  the  facts  which  counsel  ex- 
pects to  show  in  answer  tO'  the  question  pro- 
pounded. 2  Elliott  on  Evidence,  S  886.  The 
error,  therefcMre,  If  It  was  errw,  Is  not  re- 
viewable. 

7.  What  may  be  called  an  alibi,  so  far  as 
being  personally  present  and  Instrumental  in 
setting  the  fire  In  question,  was  established 
for  Gusdorf  by  several  witnesses  who  were 
engaged  In  a  card  game  prior  to  and  at  the 
time  of  the  alarm.  In  addition  theretc^  the 
deposition  of  one  Raynolds  was  read  to  the 
same  effect  over  the  objection  of  defendants. 
The  objection  was  based,  on  the  fact  that  be- 
tween the  time  of  the  order  of  the  district 
court  of  Santa  F6  county  changing  the  venue 
of  the  causes  and  the  time  of  the  filing  of 
the  transcript  and  papers  In  the  district  court 
of  San  Miguel  county  the  commission  to  take 
the  deposition  was  sued  out  in  the  former 
court.  No  objection  was  made  at  the  time, 
and  the  defendants  filed  cross-interrogatories 
which  went  out  with  the  commission.  The 
commission  was  duly  returned  and  filed  more 
than  one  day  before  the  trial  began.  Section 
3047,  Comp.  Laws  1897,  seems  to  be  a  suf- 
ficient answer  to  the  objection.  The  taking 
of  the  deposition  Includes  all  of  the  steps 
necessary  to  obtain  the  testimony  of  the 
witness,  and  Includes  the  issuance  of  the  com- 
mission. Besides,  the  joluder  In  the  proceed- 
ing and  the  submission  of  cross-Interroga- 
tories amounts  to  a  waiver  of  the  objection. 
13  Cyc.  1025. 

8.  Defendants  below  complain  of  the  ad- 
mission of  evidence  concerning  the  value  of 
the  assets  of  plaintiff  at  the  time  of  the  fire; 
the  loss  having  been  adjusted  prior  to  the 
suit  But  this  was  only  In  reply  to  proof 
offered  by  defendants  as  to  the  flnanclot  con- 
dition of  the  concera.  This  was  evidently 
offered  by  defendants  as  reflecting  upon  the 
probable  character  of  the  fire,  and  It  was 
prox>er  for  plaintiff  to  show  its  solvent  condi- 
tion, not  as  affecting  the  amount  of  recovery, 
but  as  rebutting  the  inference  of  the  fraud- 
ulent character  of  the  loss. 

9.  There  Is  no  merit  In  the  thirteenth  as- 
signment of  error,  as  the  objectionable  testi- 
mony was  elicited  in  cross-examination  for 
the  purpose  merely  of  testing  the  wltnera' 
sincerity  and  honesty.  He  had  testified  to 
the  harralessness  of  certain  substances  used 
In  a  chemical  engine,  and  was  then  asked  If 
he  had  heard  Dr.  Sloan  state  there  at  the 
fire,  or  some  one  in  his  presence,  that  the 
same  was  dangerous  to  the  persons  In  the 
building,  and.  if  so,  why  he  did  not  correct 
such  statement  or  opinion  at  the  time. 

The  fourteenth,  fifteenth,  and  sixteenth  as- 
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signments  raise  qnestlong  as  to  some  rnling, 
perhaps  InvolTing  teebnfcal  error.  Still  the 
tesdmony  elicited  was  of  a  trivial  character, 
and  could  not  have  changed  the  result.  They 
do  not  seem  to  be  relied  upon  in  the  brief. 

10.  The  seventeenth  and  eighteenth  assign* 
ments  relate  to  the  denial  by  the  court  of  the 
right  to  defendants  to  open  aud  close  the 
case  to  the  Jury,  as  Is  granted  by  section 
2990,  Conip.  Laws  1897.  The  test  is  that  the 
right  belongs  to  the  party  against  whom 
Judgment  would  be  rendered  If  no  evidence 
were  Introduced  on  either  side.  15  Ency.  P. 
&  Pr.  184;  L.  O.  N.  Bank  v.  Judson,  122  N. 
Y.  278.  25  N.  E.  307:  1  Tbomp.  on  Trials,  i 
229.  Applying  tliis  test,  it  is  clear  from  the 
record  that  plaintiff  below  had  the  right 
to  open  and  close.  The  admission  of  facte 
during  the  progress  of  the  trial  by  defend- 
ants was  merely  evidence,  and  did  not  shift 
the  right  to  open  and  close  to  them. 

11.  Objection  was  made  to  the  Introduc- 
tion of  the  articles  of  Incorporation  of  plain- 
tiff below,  flrst,  because  the  same  was  not  a 
corporation  authorized  by  section  18S9,  Rer. 
St.  U.  S.,  authorizing  corporations  for  "rain- 
ingt  manufacturing  or  other  Industrtol  pur- 
Bulte";  and,  second.  t>ecau8e  the  articles  of 
incorporation  were  not  filed  with  the  record- 
er of  Santa  county.  As  to  the  first 
ground,  counsel  concedes  that  a  mercantile 
business  has  been  held  to  be  an  'industrial 
parsolt,"  and  does  not  Insist  on  the  objectlou. 
A  sufficient  answer  to  the  second  objection 
Is  found  in  the  fact  tliat  the  defendants  dealt 
with  plaintiff  as  such  corporation,  and  are 
estopped  to  deny  Its  legal  existence.  Andes 
V.  Ely.  158  U.  S.  312,  322,  15  Sup.  Ct.  954, 
39  L.  Ed.  996. 

12.  Objection  was  made  to  the  introduction 
of  the  policies  of  Insurance  on  the  ground 
that  it  appeared  that  they  had  been  assigned 
to  various  creditors  of  the  plaintiff  below 
before  action  was  brought,  and  consequently 
plaintiff  was  not  the  real  party  In  Interest. 
This  objection  was  not  available;  It  not  hav- 
ing been  raised  by  demurror  or  answer.  15 
Ency.  P.  &  Pr.  713;  Bank  v.  Gilpin,  105  Mo. 
21, 10  S.  W.  624;  Loan  &  Trust  Co.  r.  Brown, 
59  Mo.  App.  400;  Spoouer  v.  B.  B.  Co.,  115 
N.  Y.  30,  21  N.  E.  090;  Wakeman  v.  Norton 
(Colo.  Sup.)  49  Pac.  283;  Pomeroy,  Bem.  & 
Bern.  Bights,  §  711. 

For  the  same  reason  the  request  to  Instruct 
the  Jury  to  find  for  the  defendants  below 
on  the  ground  that  plaintiff  was  not  the  real 
party  In  interest  was  properly  denied. 

13.  Objection  Is  made  to  the  seventh  In- 
struction given  by  the  court  on  the  theory 
that  it  directed  the  Jury  that  the  burden 
of  i«oof  shifted  to  defendants  below  on  the 


whole  case.  An  examination  of  the  iustruc- 
tious  shows,  however,  that  the  court  in- 
formed the  Jury  that  the  burden  was  on  the 
defendants  only  as  to  their  affirmative  de- 
fense of  the  fraudulent  burning  by  the  plain, 
tiff. 

14.  Objection  is  also  made  to  the  third 
aud  eighth  instructions,  for  the  reason  that 
they  fall  to  define  the  issues  in  the  case;  and. 
In  the  third  Instruction,  the  pleadings  are 
subuiltted  to  the  jury  with  direction  to  ascer- 
tain from  them  what  allegations  are  admit- 
ted and  what  denied.  Where  any  obliga- 
tion rests  upon  the  court  to  Instruct  the  Jury 
as  to  the  law  of  the  case,  it  is  probably  true 
that  the  Jury  may  not  be  referred  to  the 
pleadings  to  ascertain  the  issues.  It  is  the 
duty  of  the  court  to  state  them.  But  under 
our  Code  of  Civil  Procedure  no  obligation 
rests  upon  the  court  to  instruct  the  Jury  un- 
less requested.  Subsection  128.  S  2685.  Comp, 
Laws  1897.  This  section  is  copied  from  the 
Missouri  Code  (section  2188,  Rev.  St.  Mo. 
1889),  where  it  has  been  likewise  held  that 
no  obligation  rests  upon  the  court  in  a  civil 
case  to  Instruct  the  Jury  unless  requested. 
Farmer  v.  Farmer,  129  Mo.  530,  31  S.  W.  920. 
No  complaint  Is  made  that  the  Instructions 
are  erroneous,  but  rather  tliat  they  are  in- 
complete. It  was  nondlrectlon,  and  not  mis- 
direction. See,  also,  on  this  subject,  1  Blash- 
field,  Ins.  to  Juries,  S  127;  2  Thomp.  on 
Trials,  §  2.341.  In  the  latter  it  Is  said:  "It 
is,  then,  a  general  rule  of  procedure,  subject 
in  this  country  to  a  few  statutory  Innova- 
tions, that  mere  nondlrectlon,  partial  or  total, 
is  not  ground  of  new  trial,  unless  specific 
InstructloDS,  good  in  point  of  law  and  appro- 
priate to  the  evidence,  were  requested  and 
refused."  See,  also,  Sturkey  v.  Frltsche,  77 
Wis.  329,  40  N.  W.  59;  Woraack  v.  Circle,  29 
Grat.  208.  It  may  be  well  to  notice  that  this 
is  a  departure  from  the  requirements  of  the 
former  statute  (section  2992,  Comp.  Laws 
1897)  and  the  decisions  of  this  court  there- 
under; the  same  belug  no  longer  operative 
in  this  regard  since  the  adoption  of  the 
Code.  Defendants  below,  therefore,  should 
have  requested  such  further  instructions 
as  would  present  the  case  more  fully  and  to 
their  satisfaction. 

This  disposes  of  all  of  the  assignments  of 
error,  and,  as  we  And  no  reversible  error  In 
the  record,  the  Judgment  of  the  court  below 
will  be  affirmed;  and  it  Is  so  ordered. 

ABBOTT  and  MANN,  TJ..  concur.  MILLS. 
C.  J.,  having  tried  the  case  below,  and  SIcFIB 
and  POPE,  JJ.,  did  not  participate  in  this 
decision;  POPE,  i.,  having  been  of  counsel. 
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SMITH  et  al.  t.  BnADBUKT.   (S.  F.  8,496.) 

OSnpreme  Court  of  California.  Oct  3,  19(Xi.) 

Mechanics*  Liens — Contracts— Filing. 

Code  Civ.  Proc.  S  1183,  providea  that  bU 
contracts  for  the  construction  and  repair  of 
boildiogs  shall  be  in  writing  when  the  amount 
agreed  to  be  paid  thereunder  exceeds  $1,000, 
and  shall,  before  the  work  is  commenced,  be 
filed  in  the  office  of  the  couaty  recorder ;  other- 
wise, the  same  shall  be  wholly  void,  and  all 
materials  fnrni^ed  by  persons  other  than  the 
contractor  shall  be  deemed  to  have  been  fur- 
nished at  the  personal  instance  of  the  owner. 
Held  that,  where  a  contract  for  plastering 
specified  the  prices  per  square  yard  and  the 
work  to  be  done  at  that  figure  amounted  to 
much  more  than  $1,000  and  defendant  had  paid 
$2,425.08  under  the  contract,  he  was  not  re- 
lieved from  the  necessity  of  filing  the  same  be- 
caose  the  contract  did  not  state  tbe  aggregate 
price. 

D^artment  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Thomas  F.  Oraham,  Judge. 

Action  by  S.  W.  Smith  and  another 
against  W.  B.  Bradbury.  From  a  judgment 
In  faror  of  plalntUts^  defendant  appeals. 
Affirmed. 

Rehearing  denied  NoTember  1,  190S. 

E.  C.  Chapman,  for  appellant  J.  N.  Young, 
"William  B.  Young,  and  Marion  S.  Blanchard, 
Cor  respondents. 

McFARLAND,  J.  This  is  an  action  to 
enforce  a  lien  for  materials  under  the  me- 
chanics' lien  law  against  a  building  and  lot 
of  land  owned  by  defendant  W.  B.  Bradbury. 
The  amount  of  the  Hen  claimed  Is  $87.15, 
and  the  court  gave  Judgment  for  plaintiffs, 
enforcing  the  Hen  for  that  amount,  together 
with  interest  costs,  etc  Defendant  appeals 
from  the  Judgment  and  an  order  denying 
his  motion  for  a  new  trial.  The  case  was 
tried  without  a  Jury,  and,  findings  having 
heen  waived,  no  findings  were  made. 

The  defendant  was  engaged  In  repairing 
and  altering  some  buildings  and  adding 
thereto,  so  as  to  convert  the  whole  Into  a 
four-story  hotel.  He  made  a  written  con- 
tract with  McKradrick  and  Mellon  to  do 
all  tbs  plastering  throughout  said  buildings, 
and  they  purchased  from  plaintiff  certain 
matwlals  which  they  used  In  carrying  out 
the  contract,  and  the  lien  of  plaintiffs  here 
In  question  Is  for  sncb  materials.  It  is 
averred  in  the  complaint  that  the  contract 
work  done  by  McKendrlck  and  Mellon  ex- 
ceeded $1,000;  that  neither  the  whole  of 
said  contract  nor  any  memorandum  thereof 
was  filed  In  the  recorder's  office,  as  required 
the  Code;  and  therefore  plaintiffs  claim 
that  the  etmtract  was  Toid,  and  the  mate< 
rials  furnished  by  them  are  to  be  deemed 
to  have  been  furnished  at  "the  personal 
Instance  of  the  owner,"  as  provided  In  sec- 
tion 1183,  Code  Civ.  Proc.  Defendant  does 
not  deny  that  the  contract  was  not  recorded, 
but  contends  that  the  contract  price  agreed 
upon  In  the  contract  with  McEendrlck  and 
MeUon  did  not  exceed  $1,000^  and  that 


therefore  the"  contract  Is  not  wIthJn  the  pro- 
visions declaring  contracts  void  which  are 
not  recorded.  We  do  not  think  that  this 
point  is  tenable.  By  the  contract  in  question 
McKendrlck  and  Mellon  agree  to  perform 
"all  of  the  plastering  work.  Including  labor 
and  materials,  pertaining  to  that  certain 
building,  improvement,  or  structure  now  be- 
ing altered  and  repaired  by  the  sold  party 
of  the  first  part  (Bradbury),  and  situated," 
etc.  It  is  further  "mutually  agreed  that  the 
contract  price  for  lathing  and  plastering 
all  the  new  work  pertaining  to  isald  build- 
ing shall  be  the  sum  of  nineteen  (19)  cents 
per  square  yard,"  and  that  the  contract  price 
of  the  plastering  of  all  the  walls  and  ceil- 
ing of  all  the  room  a  and  halls  of  the  old 
building  should  be  13  cents  per  square  yard. 
The  evidence  clearly  shows  that  the  amonnt 
of  the  work  done  under  the  contract  at  the 
stipulated  price  per  yard  amounted  to  a 
great  deal  more  than  $1,000.  Defendant, 
himself,  testifies,  and  It  is  asserted  In  the 
brief  of  his  counsel,  that  he  had  paid 
$2,425.68  "pursuant  to  the  contract"  And, 
considering  what  was  shown  by  the  evi- 
dence. It  must  be  assumed  that  the  parties 
knew  when  the  contract  was  made,  unless 
they  shut  their  eyes  to  what  plainly  ap- 
peared, that  the  work  to  be  done  at  19  and 
18  cents  per  square  yard  would  necessarily 
exceed  $1,000;  and,  this  being  so,  the  defend- 
ant could  not  evade  the  provisions  of  the 
Code  by  simply  avoiding  a  statement  of 
the  aggregate  amount  of  the  full  price.  The 
statement  of  the  rate  p^  yard  sufficiently 
showed,  under  the  circumstances,  an  agree- 
ment for  an  amount  exceeding  $1,000.  Un- 
der this  view  there  Is  no  necessity  to  con- 
sider other  points  argued  by  counsel. 

The  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  LORIOAN,J.;  HENSHAW,^. 
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THOMPSON  T.  CALIFORNIA  CONST.  CO. 

(L.  A.  1,309.) 
(Supreme  Court  of  California,  Oct  2,  1905.) 

1.  Mastbb  Ann  SKBTAN-iv-InjimiKB  TO  Srav- 
ANT— DuTT  or  Maski»— Save  Pi.age  to 

Work. 

Under  Civ.  Code,  S  1970,  providing  that  the 
employer  is  not  bound  to  indemnify  his  employ^ 
for  loss  suffered  by  the  latter  from  the  ordinary 
risks  of  the  business,  and  section  1971,  declaring 
that  an  employer  must  in  alt  cases  indemnify 
his  employ^  for  loss  caused  by  the  employer's 
want  of  ordinary  care,  an  employer  la  sot  bound 
to  furnish  an  «Dploy£  with  a  reasonably  safe 
place  in  which  to  work,  but  is  only  required  to 
exercise  ordinary  care  in  that  regard. 

[Bd.  Nota— For  cases  in  point  see  vol.  84, 
Cent  Dig.  Master  end  Servant  H  171-179.1 

2.  Appeai. — Scope  op  Review. 

That  the  trial  court  limited  tiia  ground  on 
which  a  new  trial  was  granted  does  not  on  ap- 
peal from  the  order,  restrict  the  Supreme  Court 
in  its  examination  of  the  record  to  ascertain 
whether  a  new  trial  should  have  been  granted, 
except  as  to  the  sufficiency  of  the  wldence  in 
case  the  eridoicB  is  coaflictinf. 


Digitized  by  Google 


MS  FAODIG 
I.  MAnn  Airs  SDvim— Immun  to  Sbt- 

INT— AMUmD  RiBK. 

Wb«ro  plaintiff,  who  had  bean  emplojed  In 
defendant's  rock  qaarrjr  for  MTeral  dars,  waa 
Injured  hr  the  eliding  of  a  rock  on  the  slope 
aboTe  him,  and  the  conditions  sarrounding  the 
place  of  work  were  constantl;  changing,  owing 
to  the  progreea  of  the  work,  and  there  was 
nothing  to  Indicate  tiiat  defoidant,  or  its  serr- 
•nt«  in  charge  of  the  entire  work*  or  ocenpTlng 
the  position  of  vice  principal,  had  any  better 
means  of  ascertaining  the  conditions  than  plain- 
tiff, or  that  they  knew  that  the  rock  was  liable 
to  tail,  and  plaintiff  testified  that,  thongh  he 
bad  examined  the  slope  sereral  times  on  the  day 
of  the  accident,  there  was  nothing  to  attract 
his  attention  to  the  fact  that  there  was  any 
danger,  he  assamed  the  risk,  and  waa  not  en- 
■  titled  to  recover. 

[Ed.  Note.^-^or  cases  In  point,  see  toL  8^ 
CenL  Dif.  Master  and  Serrant,  11  067,  B70, 
801,«2aT 

4.  Saue—Reb  Ifsa  LoQrrrum. 

There  being  no  evidence  that  the  sliding  of 
'todn  down  the  slopes  or  some  portion  thereof. 

waa  not  a  frequent  occurrence  during  the  pro^ 

ress  of  the  work,  the  mere  happening  of  the 
*  accident,  and' the  fact  that  no  one  had  previous- 
'  ly  been  hurt  In  a  similar  mann^,  was  not  prima 
.  fade  BTMence  of  neglixenos  on  the  part  of  the 

master. 

[Ed.  NotB.-~-For  cases  In  point.  Bee  toL  8^ 
Cent.  Dig.  Master  and  Servant,  Sfi  881,  898.] 

Department  1.  Appeal  trom  Superior 
Oonrt,  hiM  Anceles  Goimtr  i  Waldo  M.  York, 
Judge. 

Acdon       Tobias  Thompson  affalnet  tbe 
Callfomln  Oonstractlon  Company.   From  an 
'  order  grantlDf  def«idant*s  motion  for  a  new 
trial,  plalntlfl  appeals,  AfBrmed. 
Befaearlnff  dutod  Nonsiibar  1,  190BL 

Keodrld:  k  Knott  and  Adcod^  ft  R^mert, 
Cor  appellant  Herbert  Cntler  Brown  and 
Grant,  O'Melreoy  ft  Bbankland  (Byron 
Waters,  of  connBel),  for  reqiondent: 

TAN  DTEB^  J.  Ttils  was  an  actku  by 
an  emph^A  against  the  employw  for  damages 
oo  account  <a  personal  Injoiies  recslTed  in 
a  rode  qnany  In  tbe  posse«slon  and  control 
of  the  defendant  at  the  time  of  the  Injnry. 
Hie  verdict  went  for  the  plaintlflT,  and  the 
defendant  moved  for  a  new  trial  npon  various 
groonds  assigned  In  bis  notice  of  motion  there- 
for. The  court  below  granted  a  new  trial, 
and.  In  doing  so,  ent^ed  the  following  order; 
''Defendant's  motion  for  a  new  trial  la  here- 
by  granted  upon  the  ftrilowlng  q;>edfled 
gronnd,  and  aptm  no  other,  to  wit:  The 
court  erred  in  Instractlng  the  jnry  as  followB : 
*It  Is  the  doty  of  the  employer  to  famish  an 
employs  with  a  reasonably  safe  place  in 
which  to  do  any  work  tbe  «npk>ycr  shall 
require  of  tbe  emp)oy4,  and  to  keep  that  place 
reasonably  safe,  and  the  smpioyA  has  the 
right  to  assnme  that  the  employer  b&s  per- 
'  formed  that  duty,  and  the  employA  Is  not 
required  to  oae  any  degree  of  care  or  dili- 
gence to  discover  danger  to  whldi  be  shall 
be  exposed  by  reason  ot  the  failure  of  bis 
employer  to  do  his  duty,  and  the  cmploy6 
shall  be  held  to  have  assnined  tbe  only 
vb«a  ba  1mm,  anA  wUl  ba  bsM  te  ban 


BDOBTHL  tnO. 

known  on^  wbsn  ttw  danger  was  so  ob- 
Ttoos  tbat  be  must  havo  known  or  simply 
n^lected  to  open  his  ^es  and  sesL  or  whni 
be  was  pot  npon  Inqolfy  by  some  discoTety 
or  sooestlon  (tf  danger  wbldk  It  waa  gross 
carelessness  for  blm  to  neglect' "  From  tbia 
order  plaintiff  appeals. 

The  Istter  clause  of  ttw  tantmctloD  ts 
taken,  word  for  word,  trom  tbe  dedidmi 
of  thia  coart  In  SUreira  t.  iTorsai,  128  GaL 
192,  00  Fac.  687.  We  express  no  cptsAoa 
upon  the  question  wbetba  or  not  this  part 
ct  tbe  Instructlm  waa  conect  as  applies  to 
tblB  particular  cassk  Tbe  InstmctloB  In  efV 
feet  told  ttie  Jury  tbat  Hn  smpk^w  must 
fumlsb  an  employ^  with  a  reasonably  safs 
place  to  work,  without  regard  to  tbe  nature 
of  tbe  emplc^ment  and  tbat  *^be  employA 
la  not  required  to  use  any  degree  ot  cars  or 
diligence  to  dlscorer  danga-  to  wbkb  bo 
shall  be  ifxpooed  by  reason  of  tbe  failure  of 
his  employer  to  do  bis  duty."  The  Code  d» 
Clares  tbe  law  on  this  subject  as  follows: 
"The  vnplofv  Is  not  bound  to  fndannify 
bis  aiqil<^  for  losses  suflend  by  tbe  latter 
In  consequrace  ct  tbe  ordinary  risks  of  the 
buslnssB  In  wtiteh  he  is  enqtloyed,  nor  In  coi^ 
sequence  of  tbe  n^lU^ence  of  anotbw  prasw 
nnployed  in  tbe  same  general  business,  unless 
be  has  neglected  to  use  ordinary  care  In  tbe 
selection  ct  the  culpable  emplt^**  ClT. 
Code,  I IVJO.  "An  employer  must  In  all  cases 
Indemnify  bis  employfi  for  losses  caused  by 
tbe  former's  want  of  ordinary  care.**  ClT. 
Code,  I  1971.  And,  as  correctly  stated  In 
Rogers  T.  a  P.  Ry.  Co.,  67  Cal.  607,  8  Pat 
Vn :  "The  Code  havtog  thus  established  the 
rule  by  which  to  ascertain  the  liability  of  the 
employer  to  bis  wnployA,  It  is  not  within 
the  proTtnce  of  tbe  cowta  to  depart  from  it** 
Where  a  man  engaged  In  a  lawful  business 
exercises  reasonable  care,  the  law  does  not 
make  him  the  Insurer  of  others  against  those 
ctmsequences  of  his  actions  which  reasonable 
care  and  foresight  could  have  prevented.  The 
contrary  rule  would  obviously  be  against 
public  policy,  because  It  would  Impose  so 
great  a  restraint  npon  action  as  to  material- 
ly che(A  human  enterprise.  Hogen  t.  G.  P. 
Ry.  Co.,  supra.  "Tbe  law  Imposes  on  a  mas- 
ter  or  ennpiofvt  only  the  obligation  to  use 
reasonable  or  ordinary  care,  akill,  and  dili- 
gence In  procuring  and  fumiihlng  aaltable 
and  safe  machinery  and  ar^llances  for  the 
servant  to  pwform  tbe  duties  for  whidi  he 
Is  engaged."  Brymer  T.  8.  P.  R.  R.  Co.,  90 
Oal.  496,  27  Paa  871.  The  sUteraent  tbat 
It  Is  tbe  duty  ot  the  ^ployer  to  furnish  an 
employ^  with  a  reasonably  safe  place  in 
which  to  work  is  a  defective  statemoit  of 
the  law.  Ttie  &ty  of  the  employer  fn  this 
respect  Is  not  abs<rfuts.  He  Is  not  required 
at  all  haaards  to  famish  a  ressooahly  safe 
place.  His  &atr  is  fnldllsd  when  bs  axer- 
dees  ordinary  care  fw  that  porpose.  In 
this  reqwct  the  court  in  another  Instractlon 
told  tbe  Jury  tbat  If  tbe  defendant  exerdssd 
such  eare  Jui  nun  «C  erdlnair  intalUcenos 
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wdlnarily  exercise  under  like  drconiBtiincefl 
and  conditions,  taking  Into  consideration  the 
cbaraeter  of  tbe  work,  then  It  had  done  all 
that  was  required  of  It  and  could  not  be 
held  liable  for  the  injuries  receired  by  the 
plaintiff.  While  this  might  have  cured  the 
Instruction  in  the  particular  above  stated, 
Btill  we  cannot  say  that  the  court  below 
abused  Its  discretion  in  granting  tbe  new 
trial  upon  this  ground.  Much  is  committed 
to  the  discretion  of  the  trial  court  In  con- 
sidering Budbi  grounds  for  a  new  trial. 

The  action  of  the  court  below  In  limiting 
the  ground  upon  which  the  new  trial  was 
granted  does  not  restrict  this  court  In  Its 
examination  of  the  record  for  the  purpose 
of  ascotalnlng  whether  or  not  a  new  trial 
should  hare  been  granted,  eicept  as  to  the 
sufficiency  of  the  eTideuce,  where  It  Is  con- 
flicting. Kauffman  t.  Maler,  91  CaL  276,  29 
Pac.  481,  18  li.  B.  A.  124.  One  of  the 
grounds  for  a  new  trial  was  the  denial  of 
the  motion  of  the  defendant,  made  at  the 
close  of  tbe  plaintiff's  evidence,  for  a  non- 
suit. This  motion  was  made  upon  several 
grounds — among  others,  that  the  evidence 
failed  to  show  actionable  negligence  mi  the 
part  of  the  defendant  proximately  cansiiv 
or  contributing  to  tbe  plaintiff's  injuries. 
We  think  the  motion  for  a  nonsuit  should 
have  been  granted.  Tbe  evidence  shows  that 
the  defendant  was  In  control  of  a  rock 
Quarry  In  which  the  plaintiff  was  employed; 
that  the  business  carried  on  was  that  of 
blasting  rock  out  of  a  cliff  of  rock  some  SO 
or  60  feet  high,  and  loading  large,  Irregular 
pieces  of  rock  thus  obtained  upon  cars  stand* 
Ing  at  the  foot  of  the  slope  upcm  which  the 
rock  lay;  that  this  slope  was  composed  of 
the  roi^h  pieces  of  rode,  mingled  with  dirt 
from  the  soil  above  the  stratum  of  rock; 
and  that  the  process  of  loading  conslBted  of 
fastening  a  chain  around  each  ro^  attach- 
ing it  to  a  derrick,  and  thereby  lifting  the 
rock  on  the  cars.  At  the  time  of  the  Injury 
the  plaintiff,  with  another  workman,  who 
seemed  to  be  directing  the  plaintiff  in  hla 
actions,  was  engaged  In  fastening  the  chain 
around  one  of  these  large  pieces  of  rock  In 
order  to  attach  It  to  the  derrick  While  he 
was  stooping  down  trying  to  pass  the  chain 
under  the  rock,  another  rock  situated  on  the 
slope  above  him  slipped  down  upon  him  and 
caused  the  Injury.  The  plaintiff  had  been 
engaged  In  the  quarry  for  27  days  prior  to 
the  Injury,  and  dnrlng  all  that  time  the 
work  of  loading  the  rocks  on  the  cars  was 
continued.  Part  of  the  time  be  assisted  In 
chaining  rocks  upon  the  slope  where  they 
lay  after  the  blasting,  and  part  of  the  time 
he  was  engaged  In  shoveling  dirt  There  Is 
no  evidence  that  the  defendant  or  any  of  its 
agents  or  servants  had  any  better  knowledge 
or  any  better  means  of  knowledge  of  tbe 
danger  arising  from  the  sliding  of  rocks  down 
the  cliff  than  that  possessed  by  the  plaintiff. 
The  plaintiff  himself  testlfles  that  during 
tl»  morning  before  be  started  to  work  be 


looked  lots  of  times  at  the  slope  where  tbe 
brok«i  pieces  of  rock  were  lying,  and  did 
not  see  anything  lying  loose,  and  that  it 
locked  all  right;  that,  as  he  walked  over  to 
the  place  where  he  was  to  aaslst  In  chalnli^ 
the  ro^,  be  looked  up  at  the  slope  above  and 
saw  nothing  lying  loose.  According  to  Ms 
testimony,  the  rock  which  came  down  upon 
him  was  at  that  time  lying  on  the  slope, 
some  eight  or  ten  feet  above  tbe  rod£  which 
he  was  cbalnlog,  and  there  was  nothing 
which  attracted  his  attention  to  tbe  fact  that 
there  was  any  danger  that  it  would  slide  at 
that  time,  and  thereby  Injure  him.  It  Is 
manifest  that  upon  the  face  of  a  quarry, 
worked  in  the  manner  here  Indicated,  the 
conditions  of  danger  must  be  constantly 
changing  as  the  work  progresses.  There  Is 
nothing  whatever  to  show  that  the  defend- 
ant, or  any  of  Its  servants  In  charge  of  the 
entire  work  ot  occupying  the  position  of  a 
master  with  respect  to  the  plaintiff,  had  any 
better  <^portunitie8  of  ascertaining  the  con* 
dltions  than  the  plaintiff.  The  rule  appli- 
cable to  such  cases  Is  that  tbe  master  is  not 
liable  for  dangws  existing  In  the  place  where 
the  servant  Is  assigned  to  work,  unless  tbe 
master  knows  ot  the  dangers  or  defects,  or 
might  have  known  tha%of  If  he  used  or- 
dinary care  or  skill  to  ascotaln  them.  19 
Am.  &  Eng.  Ency.  of  Law,  p.  92.  This  rule 
applies  with  greater  force  In  cases  where 
the  conditions  surrounding  the  place  of 
work  are  constantly  changing,  owing  to  the 
progress  of  the  work.  The  rule  Is  further 
modified  by  the  proposition  that,  whore  the 
servant  la  under  the  same  obligation  as  the 
master  Is  to  look  for  dangers  In  the  place  of 
work,  and  has  equal  facilities  for  ascertain- 
ing them,  and  under  these  conditions  con- 
tinues the  work,  the  master  Is  not  liable  for 
eaxy  Injury  caused  by  the  dangers  thus  ex- 
isting, unless  in  some  manner  he  urges  or 
coerces  the  servant  to  continue  tbe  work 
after  he  himself  Is  aware,  or  should  have 
been  aware,  of  the  danger.  19  Am.  &  Eng. 
Ency.  of  Law,  180.  In  a  case  such  as  that 
under  consideration,  where  the  dangers  com- 
plained of  may  to  some  atent  arise  from  tbe 
changes  in  conditions  made  by  tbe  servant 
himself  in  the  progress  of  the  work,  he  Is 
under  as  much  obligation  as  Is  the  master  to 
be  on  the  lookout  for  such  dangers.  The 
plaintiff  had  the  burden  of  proving  that  his 
iikjury  was  due  to  the  negligence  of  the  de- 
fendant There  was  no  evidence  of  such 
neglect  other  than  the  fact  that  the  rock 
slipped  down  and  caused  the  injury.  Under 
the  drcumatances  above  stated,  the  mere 
happening  of  the  accident  is  not  prima  facie 
evidence  of  negligence  on  the  part  of  the 
master.  That  rule  applies  only  In  cases 
where.  In  the  ordinary  course  of  things,  due 
care  being  used,  such  accidents  do  not 
happen.  The  plaintiff  testified  that  during 
the  time  he  was  working  In  the  quarry  he 
had  not  seen  anyone  Injured  from  such  causes 
as  the  sliding  of  rocks  down  tbe  slope.  This, 
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bowevn,  does  not  prove  that  such  acddents 
n'oald  not  bapp^  iu  tiie  ordinary  course  of 
things.  It  Is  not  the  Injury  Itself,  but  the 
happening  of  the  causes  which  produce  the 
Injury,  that  must  be  absent  In  the  ordinary 
course  of  things.  There  Is  no  evidence  that 
the  sliding  of  rocks  down  the  slope,  or  some 
portion  thereof,  was  not  a  frequent  occur- 
rence during  the  progress  of  the  work.  It  is 
almost  self-evident  that  such  things  would 
occur  in  a  case  of  a  slope  made  by  blasting 
TockB  tram  a  high  cliff,  and.  If  tbat  were  the 
caae,  tiie  danger  arlslzig  therefrom  would  be 
obvious  to  any  one  having  knowled^  of 
the  situation  such  as  he  could  obtain  from 
the  use  of  his  own  eyes^ht.  The  mere  fact 
that  no  one  had  previously  been  hurt  by  being 
in  the  way  of  such  sliding  rocks  does  not 
establish  any  presumption  that  there  was 
no  danger,  or  that  due  care  had  been  thereto- 
fore used.  There  Is  no  evidence  that  proper 
precautions  to  prevent  the  rocks  sliding  were 
not  taken  by  the  defendant  The  motion  for 
a  nonsuit  should  have  been  granted  upon  the 
ground  that  it  Is  not  shown  that  the  defend- 
ant was  negligent  with  respect  to  the  safety 
of  the  place  in  which  the  plaintiff  was  at 
work  at  tbe  time  of  the  injury. 
The  order  granting  a  new  trial  is  affirmed. 

I  concur:   SHAW,  J. 

I  concur  In  the  Judgment,  upon  the  ground 
that  tbe  court  erred  in  denying  defendant's 
motion  for  a  nonsuit,  and  also  concur  in 
what  Is  said  In  the  (pinion  upon  that  point: 
ANGELLOTTI,  J. 

U7  Oil.  7» 

CHERRT  HILL  GOLD  MIN.  CO.  v.  BAKEB 

et  ah  (Sac.  1,140.) 
(  Supreme  Court  of  California.  Sept  16, 1905. ) 
Injunction — Ex  Parte  Appucation — Mom- 
riCATioN — Notice — Jurisdiction. 

Under  Code  Civ.  Proc.  i  532,  providiog  tliat, 
if  an  injanction  be  granted  witboat  notice,  the 
defendant  at  any  time  before  tbe  trial  may  apply 
upon  reasonable  notice  to  the  judge  who  granted 
the  injunction  or  to  the  court  to  which  the  ac- 
tion is  brought  to  dissolve  or  modify  the  injunc- 
tion, where  a  preliminary  injunction  was  grant- 
ed on  complainant's  ex  parte  application,  the 
court  bad  no  power  to  modify  the  same  in  im- 
portant particulars  without  notice  to  complain- 
ant 

[Ed.  Note.^For  cases  in  point  see  vol.  27, 
Cent  Dig.  Injunction,  fi  355.] 

Department  2.  Appeal  from  Superior  Court, 
Siskiyou  County ;  J.  S.  Beard,  Judge. 

Suit  by  the  Cherry  Hill  Gold  Mining  Com- 
pany against  E.  D.  Baker  and  another.  From 
an  order  modifying  a  preliminary  injunction 
without  notice,  plaintiff  appeals.  Reversed. 

James  F.  Farraher  and  E.  A.  Belcher,  for 
appellant  B.  S.  Taylor  and  L.  F.  Gobnm, 
for  respondents. 

HENSKAW,  3.  The  court  having  grant- 
ed a  preliminary  injunction  upon  the  verified 
complaint  of  plaintiff,  subsequently,  upon 
the  u  parte  application  of  defendants,  mod- 


ified tills  injunction  In  Important  partteulara. 
The  appeal  la  from  this  latter  Mder,  and  In- 
volves the  single  qnestltm  as  to  tbe  powor  vt 
the  court  BO  to  do  without  notice  to  plain- 
tiff, ^is  question  must  be  coiuldered  as 
definitely  settled  In  favor  of  appellant  by 
ttie  cases  of  Hefilon  Bowers,  72  Cel.  270* 
13  Fac.  680,  and  Page  T.  Vaughn,  133  Cal. 
335,  65  Fac.  74a  In  the  latter  case  It  Ifl 
said:  "Tbe  evident  purpose  of  tbe  fore- 
going Btata1»  (Code  Olv.  Proc.  I  532)  Is  to  em- 
power the  court  to  dlHBOlvd  its  Injmictlon  on- 
ly after  notice  to  tbe  plaintiff.  The  mean- 
ing of  the  statute  Is  plain,  and  to  put  a  con- 
struction on  it  that  would  dlq>ense  with  the 
notice  required  by  It  Is  to  construe  one  iwovl- 
sion  of  the  statute  out  of  existence  andtfiereby 
thwart  Uie  purpose  of  the  L^slatiue  In  en- 
acting It**  There  Is  not,  of  coune,  here  in- 
volved the  question  of  tbe  power  of  the  court 
to  modify  or  dissolve  Its  pr^lmlnary  injunc- 
tion. It  Is  merely  a  question  of  procedure. 
It  is  stni  always  open  to  defendant  npon 
such  notice  as  tbe  court  may  direct,  to  ob- 
tain an  tbe  relief  to  which  he  may  be  enti- 
tled. 

For  tbe  foregi^ng  reason,  tbe  order  appeal* 
ed  from  Is  reversed. 

We  concur:  HcFABLAND.  J;  LOBI- 
GAN,  J. 


147  Cal.  <14 
COOK  V.  CBAS  et  al.   (Sac.  1,369.) 
(Supreme  Court  of  California,  Sept  2,  1905. 
On  Rehearing,  Oct.  20,  1003.) 

X  Equity— Laches— Loss. 

In  the  abaeoce  of  hariMiip  or  injustice  to 
the  opposite  party,  a  plaintiflE  is  not  guilty  of 
laches  by  mere  lapse  of  time  less  than  that 
apecifled  by  the  statute  of  limitations^ 

[Ed.  Note.— For  cases  in  point,  see  voL  19, 
Cent  Dig.  Equity,  «  204.] 

2.  GUABDIAN  AND  WaBD— ACTION  ON  BOND— 
Laches. 

Where,  in  an  action  on  a  guardian's  bond, 
nothing  appeared  on  the  face  of  tbe  complaint 
to  indicate  that  defendants,  or  any  person 
other  than  plaintiff,  bad  suffered  or  could  have 
suffered  any  loss  or  prejudice  by  plaintiff's  de- 
lay in  proceedings  to  compel  an  accounting  by 
her  guardian,  a  defense  of  laches  must  nave 
been  pleaded  and  proved  in  order  to  be  avail- 
able. 

3.  Same— LiMiTATioHa. 

Under  Code  Civ.  Proc  S  343,  providing  that 
an  action  for  relief  not  previously  provided  for 
must  be  commenced  within  four  years  from  tbe 
time  the  cause  of  action  shall  have  acemed, 
mere  delay  of  three  years  and  two  months  on 
the  part  of  the  ward  in  compelling  an  account- 
ing by  her  guardian  was  not  of  itself  sufficient 
to  raise  a  presumption  that  the  sureties  on  the 
bond  would  be  prejudiced  thereby. 

Department  1.  Appeal  from  Superior 
Court  Sacramento  Conn^;  Peter  J.  Shitida, 

Judge. 

Action  by  Adelia  Cook  against  George  T. 
Ceas  and  others.  From  a  judgment  in  favor 
of  plaintiff,  defendant  P.  H.  Gardiner  ap- 
peals. Affirmed. 

A.  L.  Sbinn,  for  appellant  W.  A.  Gett; 
for  respondent 
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VAN  DTEE,  J.  The  appeal  Is  from  a 
Judgment  rendered  upon  a  guardian's  bond. 
The  plaintiff,  whose  maiden  name  was  Ceas, 
and  who  la  the  daughter  of  defendant  George 
T.  Ceas,  while  still  a  minor,  became  or  was 
the  owner  of  some  propert7,  and  her  father, 
George  T.  Ceas,  was  appointed  by  the  pro- 
bate court  of  Sacramento  county  as  guard- 
ian of  her  person  and  estate,  and  In  compll* 
ance  with  the  requirement  of  the  court,  on 
April  2. 1883,  entered  into  a  bond  in  the  sum 
of  $3,000,  with  C.  P.  Hensley  and  P.  H. 
Gardiner  as  sureties.  The  plaintiff  baring 
arrived  at  age  April  SO,  1897,  and  her  father 
as  such  guardian  having  failed  to  settle  tils 
guardianship  or  account  to  her  and  pay  over 
the  sums  in  his  hands  belonging  to  her,  on 
the  21et  of  June,  1900,  plaintift  commenced, 
proceedings  which  resulted  in  a  settlement 
of  hie  account  on  the  24th  of  January,  1901. 
In  said  settlement  it  was  ascertained  and 
determined  by  the  superior  court  of  Sacra- 
mento county  that  there  was  a  balance  due 
from  George  T.  Ceas,  as  guardian  of  the 
plaintiff,  of  $3,150.47.  Upon  demand  being 
made  by  the  plaintiff  of  the  sum  found  due 
by  the  court,  and  failure  and  refusal  on  the 
part  of  the  guardian  and  sureties  on  his  ^xmd 
to  pay  the  same,  the  plaintiff  thereupon  com- 
menced an  action  against  her  guardian  and 
the  sureties  on  hla  bond  for  the  recovery  of 
the  sum  of  $3,000,  being  the  sum  mentioned 
In  said  bond.  The  defendant  Ceas  and  one 
of  the  sureties,  C.  P.  Hensiey,  defaulted;  but 
the  other  surety,  P.  H.  Gardiner,  appeared 
and  defended  said  action.  In  his  answer  he 
set  up  as  an  affirmattve  defense  that  the 
Judgment  ascertaining  and  settling  the  final 
account  had  not  become  final,  60  days  not 
having  elapsed  after  the  rendltlcm  thereof 
before  the  beginning  of  said  action,  and 
that  said  action  was  therefore  prematurely 
brought  (It  appears  that  an  appeal  was 
taken  from  said  judgment  settling  said  ac- 
count, and  the  judgment  affirmed.  Guard- 
ianship of  Ceas,  134  Cal.  114,  66  Pac.  187.) 
The  ruling  of  the  court  below  that  the  action 
was  prematurely  brought,  the  time  for  tak- 
ing an  appeal  from  the  order  settling  the 
final  account  not  having  elapsed,  was  by  tlUs 
court  held  to  be  coirecL  Oook  T.  Cm,  143 
Cal.  227,  77  Pac.  65. 

By  another  affinnatiTe  defense  It  was  con- 
tended that  the  action  was  barred  by  the 
provision  of  section  1806,  Code  of  Civil  Pro- 
cedure, which  defense  was  also  sustained  by 
the  court  below.  But  this  court,  however, 
held  that  an  action  against  the  sureties  of  a 
guardian  was  not  barred  by  the  terms  of  sec- 
tion 1805,  Code  of  Civil  Procedure,  until 
three  years  after  a  final  ordw  of  court  re- 
moving or  discharging  the  guardian,  and  that 
it  did  not  appear  that  the  guardian  had  ever 
been  discharged  or  removed.  Section  1805, 
Code  of  Civil  Procedure,  referred  to,  reads 
as  follows:  "Xo  action  can  be  maintained 
against  a  surety  on  any  bond  given  by  a 
guardian  onless  it  be  commenced  within 


three  years  of  the  discharge  or  removal  of 
the  guardian;  but  If,  at  the  time  of  such  dis- 
charge, the  person  entitled  to  bring  such  ac- 
tion is  under  any  legal  disability  to  sue,  the 
action  may  be  commenced  at  any  time  with- 
in three  years  after  such  disability  is  re- 
moved." Id  the  opinion  of  this  court  on 
this  branch  It  Is  said:  "A  statute  of  limita- 
tion ought  not  to  be  enlarged  In  Its  operation 
by  Judicial  construction,  when  It  is  so  framed 
as  to  work  inJUBtice,  either  by  Itself  or  In 
conjunction  with  other  provisions  of  law.  In 
this  state  we  have  one  rule  which  prohibits 
an  action  on  the  bond  of  a  guardian's  surety 
until  there  Is  a  final  order  settling  the  guard- 
ian's account,  and  another  rule  barring  the 
action  in  three  years  after  the  removal  or  dis- 
charge of  the  guardian.  So  far  as  its  ex- 
press terms  require,  the  rule  must  no  doubt 
be  enforced,  even  where,  without  the  fault 
of  the  ward,  a  final  settlement  of  the  account 
has  not  been  obtained  within  three  years 
after  the  removal  or  discharge;  but  neither 
justice  nor  sound  policy  requires  that  a  law 
capable  of  woi^ng  so  Inequitably  should  be 
enlarged  by  construction  so  as  to  embrace 
a  class  of  cases  not  comprehended  in  its 
terms.  And  this  conclusion  does  not  leave 
the  sureties  on  guardians'  bonds  without  an 
ample  measure  of  protection  against  stale 
claims.  They  have  all  the  advantage  of  the 
general  statute  of  limitations,  and  of  the 
doctrine  of  Barnes  v.  Glide,  117  Cal.  1,  48 
Pac.  804,  69  Am.  St  Rep.  153,  which  wUI 
hold  wards  to  the  rule  of  reasonable  diligence 
In  procuring  settlement  of  their  guardians' 
accounts.  In  this  case  It  does  not  appear 
whether  or  not  there  was  unreasonable  delay 
on  the  part  of  plaintiff  in  seeking  a  settle- 
ment of  the  account"  And  the  judgment  of 
the  coiurt  below  in  the  former  action  was  af- 
firmed on  the  ground  that  the  action  was 
prematurely  commenced,  and  was  remanded 
without  prejudice  to  another  action. 

Upon  the  going  down  of  the  remittitur  In 
the  former  action,  the  present  action  was 
commenced  July  29,  1904.  The  defendant 
Ceas,  and  Hensiey.  one  of  the  sureties  on  his 
bond,  failed  to  appear  and  defend  in  this 
action,  as  in  the  former.  The  defendant 
Gardiner  in  his  answer  sets  up  the  same 
affirmative  defenses  as  in  the  former  action, 
and  in  addition  thereto  alleges  that  said  ac- 
tion is  barred  by  the  provisions  of  section 
337  and  subdivision  1  of  section  338,  Code 
of  Civil  Procedure.  The  court  found  that 
no  order  or  decree  had  ever  been  entered  by 
the  superior  court  of  Sacramento  county, 
having  jurisdiction  of  the  matter  of  guard- 
ianship in  question,  discharging  or  removing 
said  George  T.  Ceas  as  guardian  of  plaintiff, 
and  that  the  action  was  not  barred  by  section 
337  or  subdivision  1  of  section  338,  Code  of 
Civil  Procedure.  On  the  question  raised  by 
defendant's  answer  of  laches  on  the  part 
of  the  plaintiff  In  commencing  proceedings 
to  compel  a  settlement  of  the  account  of  the 
guardian,  the  court  finds  tliat  there  was  no 
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evidence  offered  hy  eXfber  party  to  tbe  ac- 
tion In  explanation  thereof,  nw  as  to  the 
question  whether  the  defendant  was  Injured 
or  hlB  rightB  affected  thereby.  The  court  In 
this  oonnectlon  finds  "that  the  time  which 
dapsed  between  the  coming  of  age  of  the 
plaintiff  and  the  commencement  of  the  pro* 
ceedlngs  by  her  to  compel  an  accounting  by 
her  guardian  did  not  amount  to  laches,  nor 
affect  her  right  of  recovery  herein." 

On  the  present  appeal  It  Is  contended  on 
behalf  of  the  appellant  that  the  action  la 
barred  by  laches,  on  the  authority  of  Barnes 
T.  Glide  and  similar  cases,  especially,  how- 
ever, on  the  authority  of  Barnes  v.  Glide. 
117  CaL  1,  48  Paa  804,  B9  Am.  St  Rep.  15a 
That  was  a  proceeding  In  mandamus  to  com- 
pel the  trustees  of  a  swamp  land  district  to 
levy  a  tax  to  pay  warrants,  and  the  court  In 
Its  opinion  says :  "The  warrant  set  up  In  the 
first  count  of  the  complaint  was  Issued,  pre- 
sented, and  payment  thereon  was  refused. 
In  November,  18T7,  and  this  present  suit  was 
not  commenced  until  November,  189G,  which 
was  18  years  thereafter.  The  date  of  the 
latest  warrant  set  up  In  the  cMuplalnt  Is  1881, 
more  than  14  years  before  the  commracement 
of  the  action.  The  present  board  of  trustees, 
who  are  made  defendants,  do  not  appear  to 
have  occupied  that  position  for  a  longer  period 
than  6  months  prior  to  the  commencement  of 
the  suit  The  warrants  sued  on  were  Issued, 
If  at  all,  by  other  trustees,  who  were  In  office 
from  15  to  18  years  before  this  proceeding 
was  Instituted.  They  may  have  been  Issued 
illegally.  The  act  of  Issuing  them  may  have 
been  ultra  vires.  They  may  not  have  been 
Issued  for  any  labor  done  In  the  construction 
3f  the  worfcs  of  the  district  They  may  have 
been  Issued  without  consideration  and  fraud- 
ulently. They  may  be  forgeries.  And  It  Is 
quite  evident  that  the  present  defendants, 
after  such  a  lapse  of  time,  would  be  in  no  con- 
dition to  make  any  of  the  defenses  above  In- 
dicated, when  witnesses  who  knew  of  the 
facts  at  the  time  may  be  dead,  or  may  have 
allowed  the  recollection  of  them  to  vanish 
from  their  memories.  And  the  evident  pur- 
pose of  the  statute  of  limitations  Is  to  pre- 
vent such  a  condition  of  affairs,  and  to  pre- 
clude parties  from  disturbing  that  repose 
which  is  Intended  to  he  final,  after  the  lapse 
of  certain  periods  of  time  designated  fn  the 
statute  itself.  The  position  cannot  be  suc- 
cessfully maintained  that  no  action  could  be 
commenced  until  a  demand  had  been  made 
by  plaintiff  upon  the  defendants  to  act 
•  •  *  If  the  facts  stated  in  the  complaint 
In  tbe  cfase  at  bar  constitute  a  cause  of 
action,  they  constitute  a  cause  of  action 
which  accrued,  and  for  which  an  action 
\  might  have  been  Instituted,  from  14  to  18 
'\j-enrs  before  the  present  complaint  was  filed. 
%he  statute  of  limitations  Is  Intended  to  em- 
brace all  causes  of  action  not  specially  ex- 
cepted from  its  operation;  and  there  la  no 
exception  applicable  to  the  present  proceed- 
ing." 


It  will  be  seen  from  the  foregoing  that 
there  is  no  similarity  whatever  between 
Barnes  v.  Glide  and  the  case  at  bar,  and  the 
same  may  be  said  of  the  other  cases  referred 
to  by  appellant  The  effect  of  la[)se  of  time 
upon  a  cause  of  action,  when  the  delay  la  un- 
productive of  and  unaccompanied  by  any 
hardship  or  injustice  to  the  other  party,  U 
determined  by  the  provisions  of  the  statute 
of  limitations.  In  order  to  constltnte  laches, 
there  must  be  something  more  than  mere 
lapse  of  tbe  time  which  would  bar  the  rem- 
edy under  tbe  statute  of  llmltotions.  This 
subject  was  fully  considered  In  Cahlll  r.  Su- 
perior Court  145  CaL  47,  78  Pac.  467,  and 
Klehiclaus  t.  Dutard  (CaL  Sup.)  81  Pac 
616.  In  the  Cahlll  Case  It  Is  sold  that,  "In 
order  to  bar  a  remedy  because  of  laches, 
there  most  appear,  In  addition  to  mere  lapse 
of  time,  some  circumstances  from  which  the 
defendant  or  some  other  person  may  be  prej- 
udiced, or  there  must  be  such  lapse  of  time 
that  It  may  be  reasonably  aupposed  that  such 
prejudice  will  occur  If  the  remedy  Is  al- 
lowed." Laches,  like  the  statute  of  limita- 
tions. Is  a  defense  which  must  be  alleged 
and  proved  by  tbe  defendant  unless  the  facts 
constituting  It  appear  on  the  face  of  tbe  com- 
plaint In  which  case,  as  In  the  case  of  the 
statute  of  limitations.  It  must  be  urged  by 
the  defendant  by  means  of  a  demurrer,  or  la 
some  other  legal  manner  (Klelnclaua  r.  Du- 
tard, supra) ;  otherwise,  It  Is  waived. 
Nothing  appeared  on  the  face  of  tbe  com- 
plaint herein  to  indicate  that  the  defendants, 
<x  any  person  excepting  the  plaintiff  herself, 
did  snffer,  or  could  have  suffered,  any  loss 
or  prejudice  by  reason  of  her  delay  In  pro- 
ceeding to  compel  an  accounting  by  the  gnard- 
lan.  It  Is  at  least  doubtful  if  any  statute  of 
llmltotions  constitutes  a  bar  to  such  a  pro- 
ceeding (see  Estate  of  Sanderson,  74  Cal. 
215,  15  Pac.  753)  ;  but  If  there  Is  such  s  stot- 
ute  It  must  be  section  343  of  the  Code  of 
Civil  Procedure,  prescribing  the  period  of 
four  years,  which  did  not  elapse  to  this  case. 
Here  there  was  a  delay  of  only  three  years 
and  a  little  less  than  two  months,  which  Is 
not,  of  itself,  sufficient  to  raise  any  pre- 
sumption or  infer«ice  that  the  sureties  on 
the  bond  would  be  prejudiced  thereby. 
Hence  it  was  Incumbent  on  them  to  show.  If 
they  could,  that  some  drcumstonce,  such,  tat 
Instance,  as  Insolvency  of  the  principal,  oc- 
curred during  the  delay,  from  which  loss 
may  have  be&i  occasioned  to  them.  Nothing 
having  been  shown.  It  follows,  as  matter  of 
law,  that  the  lapse  of  time  alone  was  not 
laches. 

This  court  on  the  appeal  In  the  former  ao 
tion  expressly  held  that  It  did  not  appear 
whether  or  not  there  was  unreasonable  delay 
on  the  part  of  the  plaintiff  to  seektog  a  set- 
tlement of  the  account  and  therefore  the 
case  was  remanded,  with  permission  to  brtog 
another  action.  And,  as  already  shown,  in 
tbe  present  action  the  court  below  finds  that 
there  was  no  evidence  presented  bj  either 
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party  In  reference  to  the  cause  of  tbe  delay, 
and  notblng  to  show  that  the  defendant  was 
Injured  or  bis  rights  affected  In  consequence 
thereof,  and  that  the  plaintiff  was  not  guilty 
of  laches,  under  the  drcomstances,  In  the  de- 
lay in  demanding  an  acconnthag  of  her  goard- 
lan.  There  having  been  no  evidence,  as 
shown,  to  support  the  plea  of  laches,  Uie  case 
Is  In  no  better  position,  as  far  as  that  defense 
Is  concerned,  than  In  the  former  action. 

In  this  connection  the  qaestlon  may  well 
be  suggested  whether  the  sureties  on  the  bond 
can  in  any  event  urge  a  delay  by  the  ward 
In  iDStitutlng  proceedings  to  compel  an  ac- 
counting by  the  guardian,  after  she  arrives 
at  age,  as  sufflcleot  laches  to  bar  an  action 
against  th«n  upon  the  bond,  unless  in  cases 
where  the  conduct  of  the  ward  has  in  some 
way  misled  them,  or  caused  them  to  delay 
meh  proceedings.  They  have  an  equal  right 
with  the  ward  to  Instltnte  proceediogs  for  an 
accounting.  It  is  the  duty  of  the  guardian 
to  rmder  the  account,  and  for  the  perform- 
ance of  that  duty  they  have  become  his 
guarantors,  so  that  in  some  rejects  his  duty 
Is  their  own.  But,  in  the  view  we  take  of 
the  case,  it  Is  not  necessary  to  decide  this 
question,  and  we  leave  it  without  expressing 
any  opinion. 

Judgment  aflBrmed. 

We  concur:  SHAW,  X;  ANODIXOTTI,  J. 
On  Behearlng. 

In  bank. 

PBR  CURIAM.   Rehearing  denied. 

BEATTY,  0.  J.  (dissenting).  Having  n- 
corded  my  dissent  from  the  order  denying 
a  rehearing  of  this  cause,  I  desire  to  say 
that  such  dissent  was  not  based  upon  any 
divergence  of  views  as  to  the  only  question 
discussed  In  the  department  opinion,  viz.,  the 
question  whether  the  defendant  had  estab- 
lished his  defense,  based  upon  the  equitable 
doctrine  of  laches.  That  defense  was  only 
one  of  several  separate  defenses  pleaded  in 
the  answer,  and  seems  to  have  been  aban- 
doned in  the  trial  court,  as  It  certainly  was 
on  the  appeal  The  plea,  and  the  only  plea, 
upon  which  the  defendant  rested  his  case 
In  this  court,  was  the  three-year  statute  of 
limitations  (subdivision  1,  8  338,  Oode  Olv. 
Proa),  and  to  that  hla  argument  was  exclu- 
sively devoted.  His  propositions  wera: 
First  The  duty  of  a  guardian  to  pay  over 
to  his  ward  the  balance  found  due  on  settle- 
ment of  his  final  account  is  a  purely  statu- 
tory duty,  and  an  action  thereon  Is  barred 
at  the  expiration  of  three  years  after  It  ac- 
crues ;  that  is  to  say,  three  years  after  such 
settlement,  and  at  the  same  time  that  the 
action  Is  barred  against  the  guardian,  an 
action  upon  the  collateral  obligation  of  his 
surety  is  barred.  To  sustain  this  proposi- 
tion he  cited  the  well-considered  decision 
of  this  court  In  bank  upon  rehearing  of  the 
«ase  of  County  of  Sonoma  v.  Hal^  132  OaL 


689,  02  Fac.  SOT,  312,  «5  Pac.  12,  459,  whldi 
clearly  does  sustain  the  entire  proposition. 
His  second  proposition  was  that,  since  the 
action  against  a  guardian's  surety  is  barred 
in  three  years  after  settlement  of  the  ac- 
count, the  ward  Is  held  to  reasonable  dili- 
gence in  procuring  such  settlement;  that  she 
cannot  keep  her  cause  of  action  alive  Indef- 
initely by  neglecting  to  take  a  step  which 
she  la  free  to  take  the  day  she  comes  of  age, 
and  consequently  that,  this  plaintiff  having 
neglected  for  more  than  three  years  after 
she  reached  her  majority  (April  30,  1897)  to 
Inatltuto  any  proceeding  to  compel  such 
settlement,  the  statute  began  to  run  at  the 
expiration  of  that  period,  viz.,  April  80,  1800, 
and  had  fully  run  before  the  action  was  com- 
menced, wlilch  was  July  29,  1904.  This  is 
the  doctrine  of  Barnes  v.  Glide,  117  Oal.  1, 4S 
Pac.  804,  &9  Am.  St  Rep.  1S3,  to  the  advan- 
tage of  which  this  court  expressly  held  that 
the  defendant  was  entitled  in  deciding  the 
former  appeal.  143  Cat  231.  77  Pac  65. 
The  facts  of  the  Barnes  v.  Glide  Case,  of 
course,  were  different  from  the  facts  of  this, 
but  the  general  doctrine  which  applies  to 
the  one  applies  with  equal  force  to  the  other, 
and  Is  clearly  stated  by  Justice  Harrison  In 
WlUlams  V.  Bergln,  116  Cal.  00,  47  Pac.  878; 
as  follows:  "The  rule  is  well  settled  that 
when  the  plelntlffs  right  of  action  depends 
upon  some  act  which  he  has  to  perform  pre- 
liminarily to  commencing  suit  aud  he  Is  un- 
der no  restraint  or  disability  In  the  perform- 
ance of  such  act  he  cannot  suspend  Indef- 
initely the  running  of  the  statute  of  limita- 
tions by  a  d^y  in  performing  such  prelim- 
inary act  and  that  If  the  time  within  which 
such  act  is  to  be  performed  is  Indefinite  or 
not  specified,  a  reasonable  time  will  be  allow- 
ed therefor,  and  the  statute  will  begin  to  run 
after  the  lapse  of  such  reasonable  time. 
What  Is  a  reasonable  time  will  depend  upon 
the  circumstances  of  each  case.  A  party 
cannot  by  his  own  negligence  or  for  his  own 
convenience,  stop  the  running  of  the  statute. 
Palmer  t.  Palmer,  36  Hlch.  487.  24  Am.  Rep. 
606 ;  Atchison,  etc..  R.  B.  Co.,  v.  Burlingame, 
36  Kan.  628,  14  Pac.  271,  69  Am.  Rep.  578; 
Ball  V.  Keokuk,  eto.,  By.  Co.,  62  Iowa,  751, 
16  N.  W.  692;  High  v.  Board  of  Gom'rs,  92 
Ind.  580;  BUls  v.  fiUver  King  Mln.  Co.,  106 
OaL  21,  89  Pac.  43 ;  Thomas  v.  Pacific  Beach 
Co.,  115  Cal.  136,  46  Pac.  899.  The  rule  rests 
upon  the  principle  that  the  plaintiff  has  It 
in  his  power  at  all  times  to  do  the  act  which 
fixes  his  right  of  action." 

This  doctrine  has  been  unlformUy  sus- 
tained In  ita  application  to  a  number  and 
variety  of  cases  in  this  state,  and  in  other 
states.  See  13  Am.  8t  Eng.  Ency.  of  Law 
(1st  Ed.)  p.  726.  Usually  It  has  been  appli- 
ed in  this  state  to  cases  in  which  a  previous 
demand  on  the  part  of  plaintiff  was  neces- 
sary to  perfect  the  cause  of  action,  as  In 
Bills  V.  Silver  King  Mln.  Ca.  106  Cal.  21.  89 
Pac.  43.  In  that  case  I  stated  In  my  con- 
curring opinion  the  rule  ai  to  .what  Is  to  be 
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deemed,  If  aBexcnsed,  an  unreasonable  de> 
lay  Id  taking  the  neceasaiy  preliminary  step 
liy  the  plaintiff  to  perfect  his  cause  of  action, 
as  follows  i  ''As  to  what  Is  a  leasonable 
time,  that  is  ordinarily  determined  by  the 
analogy  of  the  statntory  periods  of  Ilmlta- 
tlon.  If  the  cause  of  action  is  barred  by  the 
lapse  of  two  years  after  It  becomes  complete, 
then  the  demand  must  be  made  within  two 
years  after  the  right  to  make  it  accrues,  or 
a  valid  excuse  must  be  shown  for  the  fail- 
ure to  make  it  within  that  time."  Thta  state- 
ment of  the  rule  In  my  concurring  <^Inion 
has  since  been  adopted  by  the  court,  and 
has  thus  become  the  settled  role  of  de^on 
here,  as  In  other  states.  Ueherin  t.  S.  F. 
Produce  Bzchange,  117  Cal.  217,  48  Pac.  1074 
And  it  has  been  applied,  not  merely  to  the 
f»se  of  demand  of  payment,  or  of  a  deed, 
or  other  act  due  upon  demand,  but  to  a  case 
in  principle  precisely  the  same  as  this.  The 
case  of  Dennis  t.  Bint.  122  Cal.  40,  54  Pac. 
378.  68  Am.  St  Rep.  17,  was  an  action  to  re- 
cover lands  claimed  by  the  defendants  under 
an  Invalid  sale  In  probate.  In  such  a  case 
the  action  by  the  administratrix  was  held  to 
be  barred  in  three  years  after  settlement 
of  her  final  account  It  was  commenced  be- 
fore the  settlement  of  her  account;  but  it 
was  said,  with  reference  to  her  right  of  ac- 
tion: "In  our  opinion  the  administratrix 
was  allowed  under  the  amendment  of  1880  a 
reasonable  time  in  which  to  obtain  settle- 
ment of  her  final  account,  and  that,  failing 
In  this,  the  statute  began  to  run,  and  were 
she  the  plalntlfl  here  It  coald  be  pleaded 
against  her  with  effect  What  Is  such  rea- 
sonable time  must  depend  In  general  on  the 
drcumstances  of  each  estate;  but  here  It  is 
apparent  that  much  more  than  a  reasonable 
time  expired  more  than  three  years  prior  to 
the  commencement  of  the  action.  There  Is 
no  novelty  in  this  proposition.  It  follows 
from  the  principle  of  quite  extensive  appli- 
cation tbat  one  cannot  avoid  the  statute  of 
limitations  by  delay  In  taking  action  incum- 
bent upon  him.  Thus  It  was  held  that  the 
^ecutor  of  a  will  probated  In  Illinois,  who 
had  unreasonably  delayed  to  take  out  ancilla- 
ry letters  of  administration  In  New  York,  was 
not  entitled  to  the  benefit  of  the  statute  of  the 
latter  state  which  excepted  from  the  general 
statute  of  limitations  a  certain  period  'after 
the  granting  of  such  letters.'  KIrby  v.  Lake 
Shore,  etc.,  R.  R.  Co.,  120  U.  S.  130,  7  Sup. 
Ct  430,  30  L.  Ed.  569.  And  see  Bauserman 
v.  Blunt  147  U.  S.  047.  13  Sup.  Ct.  466,  37  U 
Ed.  316,  approving  Bauserman  v.  Charlott, 
46  Kan.  480,  26  Pac.  1051 ;  MIckel  v.  Walrav- 
en,  92  Iowa,  423,  60  N.  W.  633;  Thomas  v. 
Pacific  Beach  Co.,  115  Cal.  136,  46  Pac.  809. 
If  this  be  not  the  correct  view  of  the  statute, 
and  if  the  right  to  sue  can  be  preserved  to  the 
administrator  and  those  whom  he  represents 
for  10  years  by  failure,  without  excuse,  to 
settle  his  final  account  then  It  may  be  pre- 
served in  like  manner  for  CO  yean,  or  in- 
deflnltely." 


BEPOBTEB.  (CaL 

All  these  and  other  cases  decided  here  and 
In  other  jurisdictions  were  dted  by  counsel 
for  appellant  In  his  printed  argamant  In  sup* 
port  of  the  second  proposition  that  the  plain- 
tiff conld  not  wait  an  onrea««able  time  to 
Institnto  pro'^eedlngs  to  compel  a  settlement 
of  her  guardian's  account;  that  a  period 
of  more  than  three  years  was  an  unreason- 
able time,  and  consequently  that  the  three- 
year  statute  had  fully  run.  I  think  his  de- 
fense was  cleariy  estebllshed,  and  that  the 
Judgment  of  the  superior  court  should  have 
been  reversed.  But  whether  this  be  so  or 
not,  there  can  be  no  doubt  that  he  was  en- 
titled to  a  hearing  upon  the  case  which  be 
submitted  to  our  Ju^ment  It  ia  a  matter 
of  no  practical  consequence,  in  view  of  the 
modification  of  that  part  of  the  d^rtment 
opinion  relating  to  the  supposed  "law  of  the 
case,"  to  note  the  ndsteke  of  fftct  upon 
wlilch  it  was  founded ;  but  I  think  tiie  mod- 
ification should  have  been  more  otenslve. 
The  statement  still  remains  that  the  for- 
mer iase  presented  the  same  fact  appearing 
here,  vi&,  tiiat  plaintiff  delayed,  without  ex- 
cuse, tor  more  than  three  years  to  take  any 
step  to  compel  an  accounting.  That  fact 
was  plraded  In  the  answer  in  the  other  case 
as  part  of  the  separate  defense  of  laches 
but  of  course,  was  deemed  dmled,  and,  since 
there  was  no  finding  upon  the  Issue,  it  did  not 
appear  from  the  record,  which  consisted  of  the 
Judgment  roll  alone,  that  three  years,  or  even 
a  single  day,  had  elaiwed  before  proceedings 
were  commenced.  And  this  state  of  the  record, 
showing  a  failure  to  find  a  fact  material  to  the 
plea  of  the  statote  of  limitations,  was  the 
sole  OMMsion  for  wliat  I  said  in  my  opinion 
regarding  that  plea  and  the  doctrine  of 
Barnes  v.  Glide. 

.1  concur:   HENSHAW,  J. 


H8  Gal.  18 

BANK  OF  VISALIA  et  al.  v.  DILLONWOOD 

LUMBER  CO.  et  al.  (Sac.  1.100.) 
(Supreme  Court  of  California.  Sept.  30,  1005.) 

1.  Tbubts— Cbe:a.tion- — CoapoBATio:<B— Em- 
ployment COHTBACT. 

Where  L.  was  employed  hy  the  stockhold- 
ers of  a  corporation  to  undertake  the  control 
of  its  bnaineBs,  to  the  extent  of  finaneing  it 
and  placing  it  on  a  proBtable  baaia,  at  a  month- 
ly salary,  with  certain  other  advaotages  to  ac- 
crue to  him  if  the  enterprise  was  successful, 
but  no  property  was  placed  in  his  bands  in 
trust  for  any  purpose,  and  the  corporation  con- 
tiQued  to  transact  business  in  its  own  name,  the 
agreement  did  not  constitute  a  trust,  though 
Jj.  was  designated  as  "trustee"  for  the  cor- 
poration. 

2.  ASSIGNHSnT  FOB  BENEFIT  OF  CbEDITOSS— 

Pbiorities  of  Claims— Claiu  of  Tbustbb. 
Wlicre  a  transfer  by  a  corporation  in  trust 
for  creditors  did  not  provide  for  any  preference 
in  favor  of  the  trustee  for  money  advanced,  ex- 
cept that  there  was  given  "to  the  principal 
creditors"  mentioned  therein  the  right  to  de- 
termine the  order  in  which  the  "principal  debts" 
should  be  paid,  and  the  principal  creditors 
thereafter,  iocluding  the  trustee,  agreed  on  an 
order  which  gaTe  the  trustee  a  preference,  such 
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creditors  having  ottly  antboritr  to  bind  tbem- 
Klvea,  neither  the  truat  agreement  nor  the 
agreement  between  the  creditors  en  ti  tied  the 
trustee  to  preferred  payment  over  claimants  for 
labor  and  supplies  either  for  money  advanced  or 
salary  earned  prior  to  the  assignment. 

8.  Samb— Claims  fob  Wages— PaBraBiHO*— 
SxATtrrEs. 

Code  Cir.  Proc  i  1201,  providiog  for  a 
preferred  claim  on  behalf  of  laborers  In  all 
assignments  of  property,  is  not  limited  to  in- 
solvency proceedings  or  to  assignmeDts  for 
the  b«aeflt  of  creditors,  specified  Id  CUt.  Code, 
I  3449,  etc.,  but  applies  ,  also  to  the  winding 
up  of  a  corporation  s  business  and  the  applica- 
tion of  its  assets  to  ttie  payment  of  its  debts 
by  a  tmstee,  to  whom  such  assets  were  con- 
reyed  for  such  purpose. 

4.  SAHK— LABOB  and  8UFPI.IBI  TO  Tbubtbe. 

Where  a  deed  of  trust  conveyed  the  prop- 
erty of  a  corporation  to  a  trustee  to  manage 
the  business  and  pay  debts,  first  the  running 
expenses,  Inclndtng  the  necessary  counsel  fees, 
ate,  jwiMuis  pMfonning  labor  and  fnml^ing 
■oppliiM  to  tb«  trustee  under  the  trtut  were  »- 
titled  to  a  preferred  daim  therefor. 
5u  8A»—TBDSTEi--CoHPEHSATioif— Tnns. 

Where  a  deed  of  trust  for  the  benefit  of 
creditors  provided  that  the  trustee  should  re- 
ceive flSO  a  month  to  conduct  the  business,  and 
It  did  not  appear  that  the  trustee  rendered  an/ 
■ervice  after  October  1,  1901,  when  the  busi- 
ness ceased  as  a  going  concern,  to  which  time  be 
was  allowed  a  salary,  it  was  not  error  for  the 
court  to  refuse  to  allow  bis  claim  for  farther 
eompensatioD  till  the  rendition  of  a  decree 
for  the  distribution  of  the  proceeds  of  Qa  cof 
poration'fl  proper^. 

<L  Appeal  —  Recobd  —  BnBDBR  ov  Showing 

Error. 

Where  it  does  not  appear  from  the  rec- 
ord thac  certain  Items  claimed  by  appellant  not 
to  have  beeai  allowed  were  not  embraced  In 
amounts  for  which  allowaoce  was  made,  It  will 
be  presumed  that  the  amount  to  whldl  Iw  was 
entitled  was  allowed  him. 

T.  SaHK— WaIVKB  of  OBJBCnOHB. 

Where,  in  a  suit  to  wind  up  the  affairs  of 
an  insolvent  corporation  and  distribute  the 
proceeds  of  its  assets,  all  psrties  entered  Into 
a  stipulation  authorizing  the  court  to  make  a 
sale  of  the  corporation's  property  and  to  divide 
the  proceeds,  such  stipulation  constituted  a 
waiver  of  an  objection  that  the  complaint  was 
demurrable  for  want  of  facts. 

8.  Tbdbts— CoBSTBUcnoN— Powra  OF  Trus- 
tee— Authority  to  Mobtoaqk. 

A  trust  deed  executed  by  a  corporation  con- 
T^fed  its  propnl;  to  a  trustee,  to  "conduct  and 
carry  on  the  sawmill  and  lumber  business"  of 
the  corporation  as  trustee,  and  from  such  "busi- 
ness" to  first  pay  the  running  expenses,  and 
from  the  "property"  or  the  product  thereof  to 
pay  the  Indebtedness  of  the  corporation.  It  also 
provided  that  the  trustee  should  have  power 
to  sell,  mortgage,  or  dispose  of  any  part  of  the 
real  or  personal  property  for  any  and  all  of 
mdi  purposes.  Held,  that  such  deed  did  not 
create  two  trusts,  one  of  the  "business"  and 
tbe  other  of  the  property;  and  hence,  though 
the  trustee  had  power  to  mortgage  "to  pay"  the 
indebtedness  then  existing,  he  bad  no  power  to 
mortgage  "to  secure"  such  indebtedness. 

9.  CoRPORATTOHS  — IWBOLVXITCT— Cbkditobs— 
'   Reuet  Aoaikbx  Stookboldkjm  —  Ckoss- 

GOMPLAinT. 
A  creditor  of  an  Insolvent  corporation  was 
not  entitled  to  any  relief  against  stockholders. 
In  an  action  tor  a  sale  and  distribution  of  the 
corporate  assets,  where  the  liability  of  such 
stockholders  was  not  pleaded  by  the  creditor  In 
a  croM-complalnt* 


ID.  AppxAi/— Issutt  Airb  X^ov-Thboby  or 

Cause. 

Where  appellant's  claim  against  an  insol- 
vent corporation  and  its  trustee  was  bried  on 
the  theory  that  tbe  complaint  charged  a  con- 
tract between  the  parties  for  the  payment  by 
the  coiporation  of  a  certain  price  i>er  1,000  for 
all  lumber  hauled  by  claimant's  engine,  and 
there  was  no  aiJegation  In  the  complaint  of  any 
indebtedness  based  on  the  reasonable  use  of  th« 
engine,  or  any  attempt  to  prove  it,  claimant 
could  not  object  on  appeal  to  a  finding  that 
neither  the  corporation  nor  Its  trustee  entered 
into  any  agreement  to  pay  any  sum  for  the  use 
of  the  engine,  in  that  it  was  not  a  finding  that 
defendante  did  not  use  the  engine  in  their  busi- 
ness or  were  not  liable  for  such  use. 

Department  2.  Appeal  from  Stiperlor 
Conrt,  Tulare  County ;  W.  B.  Wallace,  Jtidse. 

Action  by  tbe  Bank  of  Yisalia  and  others 
against  tbe  Dillonwood  Lumber  Company 
and  othen  to  settle  the  alTalra  of  defendant 
company,  an  insolvent  From  a  decree  de- 
termining the  order  of  payment  of  creditors, 
the  Holt  Mannfacturing  Company,  George 
M.  Perlne,  and  A.  J.  De  Laney,  in  his  In- 
dirldnal  capacity  and  aa  trustee,  etc,  anieal. 
Affirmed. 

Stanton  I*  Carter,  Maurice  E.  Pdw«.  Sam- 
uel Rosoibelm,  and  XL  T.  Gosper,  for  ap- 
pellants. Cbarlea  Q.  lAmboson.  Roth  ft 
McFadzean,  Hndsui  &  Fiyor,  Dixon  L.  Phlt 
llps^  and  H.  P.  Brown,  for  respondents. 

i:X)RIGAN,  X  Hils  action  was  brougbt  toy 
TarlouB  creditors  of  the  Dillonwood  Lumber 
Company,  a  corporation,  to  oiforce  their 
claims  against  the  property  of  the  corpo- 
ratimi,  all  of  which  it  had  assigned  to  the  de- 
fendant A.  J.  De  Laney  as  a  trostee  fiw  tb^ 
benefit  The  complaint  charged  that  tibe 
trustee  bad  failed  to  comply  with  the  terms 
of  the  trust,  and  that  certain  <tf  his  acts  were 
in  violation  of  Its  provislona,  and  asked  that 
th^  be  declared  void,  that  he  be  removed 
and  a  new  trustee  appointed,  that  ttie  tmst 
property  be  sold  and  the  proceeds  applied  to 
the  payment  of  the  debts  <tf  the  Dillonwood 
Lumber  Company  In  the  order  and  prefer- 
ence that  the  court  might  deem  proper.  The 
trust  agreement,  under  the  {nrorlslfms  ct 
which  the  merits  of  the  several  appeals  tak- 
en by  appellants  are  to  be  determined,  wu 
executed  by  the  Dillonwood  Lumber  Company 
and  A.  J.  De  Laney  on  June  10,  1801.  After 
reciting  that  the  company  had  that  ds?  con- 
veyed to  De  Laney  Its  real  and  personal  {nrop- 
ttty,  It  was  agreed  and  declared  that  the 
said  De  Laney  held  all  said  property  In  tnut 
for  the  following  uses  and  purposes:  "The 
said  A.  J.  De  lianeiy  Is  to  conduct  and  cany 
<ni  ttie  sawmill  and  lumber  bn^ess  of  said 
Dlll(mwood  Lumber  Cinnpany,  in  said  coun- 
ty of  Tulare,  aa  trustee^  and  tnm  said 
business  said  A.  J.  De  Laney  is  to  first  pay 
the  running  expenses  thereof  and  all  other 
necessary  expenses,  Including  necessary  coun- 
sel fees,  and  from  said  properly,  or  tin  prodp 
net  thereof,  said  A.  J.  De  Lan^  Is  to  pay, 
as  Booa  •»  he  can,  ttie  present  liidM>ted2isB8of 
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said  DUlonwood  litimber  Company,  *  •  • 
as  shown  by  the  books  of  said  Dillon- 
wood  Lnmber  Company;  and  said  A.  J.  De 
Laney  shall  have  tbe  right  and  power  to 
sell  any  and  all  of  said  real  and  personal 
property  to  carry  on  and  condnct  said  bnsi- 
nesB  and  to  pay  said  indebtedness,  and  may 
mortgage,  hyiwthecate,  and  otherwise  deal 
with  w  dispose  of  said  property,  or  any  part 
thereof,  In  any  manner  and  to  any  extent  he 
may  elect,  for  any  or  all  of  said  purposes,  ex- 
cept as  otherwise  herein  provided ;  and,  tipon 
said  debts  being  paid  in  full,  said  A.  J.  De 
Laney  shall  reconvey  to  said  DUlonwood 
Lnmber  Company  any  and  all  of  the  property 
he  may  then  hold  belonging  to  said  corpo- 
ration ;  *  *  *  and  provided,  further,  that 
said  DUlonwood  Lumber  Company  may 
tOTminate  this  trust  upon  paying  off  such  lii:* 
debtedness  or  the  amount  thereof  due,  or 
causing  the  same  to  be  paid,  together  with  all 
expenses  Incurred  by  said  A.  J.  De  Laney 
as  aforesaid,  and  shall  thereupon  be  entitled 
to  a  reconveyance  of  all  said  property  then 
held  by  said  A.  J.  De  Laney.  Said  A.  J.  De  Lan- 
ey *  *  *  shall  carry  on  and  conduct  said 
business  In  a  businesslike  manner,  and  shall  be 
allowed  for  bis  compensation  as  part  of  the 
necessary  expenses  thereof  the  sum  off  150  per 
month  and  necessary  traveling  expenses  during 
the  existence  of  this  trust  It  Is  expressly 
agreed  and  understood  that  the  principal  pres- 
ent debts  of  said  corporation  shall  be  paid  in 
the  order  and  manner  to  be  agreed  upon  by 
the  principal  creditors  of  said  corporation; 
said  principal  creditors  being  the  following 
named,  to  wit :  Bank  of  Vlsalla,  Fresno  Ag- 
ricultural Works,  O.  R.  Cross  ft  Company, 
Central  Lnmber  Company,  Q.  M.  Ferine,  C. 
A,  Canfield,  and  A.  J.  De  Laney.  And,  in 
case  said  creditors  do  not  agree  within  10 
days  after  said  creditors  shall  have  been  noti- 
fied of  this  trust,  then  said  A.  J.  De  Laney 
shall  determine  the  order  and  manner  of  the 
payment  of  such  debts.  *  •  •  And  It  is 
further  agreed  and  understood  that  said  A. 
J.  De  Laney  shall  not  sell  or  have  the  irower 
to  sell  any  of  said  real  prop^*ty  or  any  of 
said  personal  property  constituting  the  plant 
necessary  to  carry  on  and  conduct  said  saw- 
mill and  Itmiber  business  without  the  consent 
of  said  DUlonwood  Company.  And  it  is 
further  agreed  and  understood  that  said  A.  J. 
De  Laney,  as  such  trustee,  shall  carry  on  and 
conduct  said  sawmlU  and  lumber  business 
as  herein  provided  In  the  name  of  the  said 
DUlonwood  Lumber  Company,  by  said  A.  J. 
De  Laney,  trustee."  Within  tra  days  after 
tiie  execution  of  said  trust  agreement,  the 
principal  creditors,  with  the  exception  of  Q. 
U.  Ferine,  entered  into  the  written  agreement 
IwoTlded  for  under  said  trust,  whereby  they 
agreed  that  the  indebtedness  due  to  each  of 
them  should  be  paid  pro  rata,  except  that  the 
claim  of  G.  M.  Ferine  for  $3,000  and  Interest 
and  the  claim  of  A.  J.  De  Laney  for  $4,200 
and  interest  should  be  paid  in  preference  to 
the  claims  of  said  parties  entering  into  said 


trust  agreement;  and  said  parties  tn  writing 
ratified  and  accepted  said  agreement  of  trust. 
The  defendant  G.  M.  Ferine  had  at  all  times 
full  knowledge  of  the  execution  of  tiie  trust 
agreement,  assented  thereto,  and  agreed  to 
the  terms  and  condltifms  thereof.  This  trust 
agreement,  although  executed  on  June  19, 
1901,  was  not  recorded  tUl  September  8, 
1901;  hut  from  the  time  of  Its  execution  up 
to  the  commencement  of  the  action  said  De 
Laney  acted  as  trustee  under  Its  provisions. 

The  DUlonwood  Lnmber  Company  was  en- 
gaged in  the  business  of  manufacturing  and 
selling  lnmber  in  Tulare  county  during  the 
years  1890  and  1801,  operated  a  sawmU)  for 
that  purpose  and  was  the  owner  of  a  lai^ 
amount  of  real  and  personal  property  used 
to  connection  with  Its  business.  This  was 
all  transferred  to  A.  J.  De  Laney,  as  trustee, 
for  the  putposes  of  the  trust  Prior  to  the 
trial  of  the  cause,  by  stipulation  entered  Into 
by  the  parties  to  the  action,  all  of  the  prop- 
erty of  the  corporation  referred  to  in  the 
trust  conveyance  was  atAd  by  order  of  the 
court  and  the  proceeds  placed  under  its  con- 
trol, to  be  distributed  in  favor  of  the  parties 
to  the  action  found  entitled  thereto.  These 
parties  (a  large  number,  and  all  creditors  of 
the  corporation)  embraced  mainly  persons 
who  had  performed  labor  or  furnished  sup- 
plies for  the  corporation  before  or  during 
the  time  De  Laney  was  trustee,  together 
with  the  principal  creditors  specially  men- 
tioned in  the  trust  agreement  and  the  credit- 
ors' agreement  entwed  into  subsequent  there- 
to. In  ultimately  disposing  of  the  cause,  it 
was  found  that  the  fimd  derived  from  the 
sale  of  the  corporate  property  would  be  In- 
adequate to  pay  aU  the  allowed  claims  of  the 
creditors,  and  the  court  determined  that  cer- 
tain of  them  were  entitled  to  preferential 
payments.  It  was  found  that  some  of  the 
plalntlfCs  had  performed  labor  for  the  cor- 
poration within  00  days  prior  to  the  assign- 
ment of  the  property  to  De  Laney  as  trustee, 
and  as  to  them  decreed  that  they  were  en- 
titled, under  the  provisions  of  section  1204 
of  the  Code  of  Civil  Procedure,  to  first  pref- 
erential payment  It  was  also  found  thai; 
while  the  defendant  De  Laney  was  operat- 
ing the  lumber  mill  of  the  corporation  under 
the  terms  of  the  trust,  certain  other  plain- 
tiffs performed  labor  for  or  furnished  neo 
essary  supplies  to  him  as  trustee,  and  de- 
creed that  they  were  entltied,  under  the 
terms  of  the  trust  agreement,  to  next  pref- 
erential payment  As  to  the  other  plaintiffs, 
the  court  found  that  they  were  ordinary 
creditors,  with  no  preferential  rights.  As 
to  the  defendant  and  appellant  A.  J.  De 
Laney,  De  Laney  asserted  a  preference  In 
the  case  above  all  the  other  creditors  for 
$4,200,  the  amount  mentioned  In  the  agree- 
ment entered  Into  between  himself  and  the 
prindpal  creditors  subsequeat  to  the  execu- 
tion of  the  trust  agreement.  This  the  court 
denied,  giving  him  preference  only  as  against 
the  ot^er  creditors  who  with  himself  bad  en- 
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tered  Into  sach  agreement  giving  him  a  pref- 
erence over  them.  The  effect  ot  this  was  to 
deny  htm  any  participation  In  the  fund 
which  had  then  become  exhausted  by  the 
prior  preferences.  De  Laney  made  claim  to 
other  preferences,  which  were  denied.  The 
court  also  refused  to  allow  him  the  full 
amount  of  compensation  claimed  as  trustee, 
and,  It  iB  further  claimed,  failed  to  allow 
Um  other  amonnta  to  which  be  was  entitled, 
on  account  of  all  of  which  matters  he  com- 
plains on  this  appeal,  and  they  will  be  par- 
ticularly considered  presently.  As  to  the 
defendant  and  appellant  George  M.  Ferine, 
the  court  found  that  De  t^ey,  as  trustee, 
had  given  a  mortgage  on  the  trust  proporty 
to  said  Ferine  to  secure  an  Indebtedness  due 
from  the  Dliionwood  Lumber  Company;  that 
as  to  a  portion  of  such  Indebtedness  the  conrt 
found  Ferine  was  not  entitled  to  any  pref- 
erence under  the  trust  agreement;  and  that 
De  I^ney  had  no  authority  to  make  the  mort- 
gage to  secure  it,  and  to  that  extent  decreed 
Buch  mortgage  to  be  void.  Ferine  complains 
of  the  findings  and  decree  In  this  respect. 
As  to  the  plaintiff  and  appellant  the  Holt 
Manufacturing  Company,  the  court  found 
against  It  as  to  a  portion  of  Its  claim,  and  It 
appeals  for  that  reason.  All  the  appellants 
moved  for  a  new  trial,  which  was  denied, 
and  they  appeal  from  the  order  of  denial 
and  from  the  judgment. 

Aa  to  the  merits  ot  the  appeal  of  the  de- 
fendant De  Laney: 

His  prlndpa)  contention  is  that  the  court 
should  have  decreed  him  a  preference  above 
alt  the  other  ereditm  to  the  extent  of  f 4.200. 
He  bases  this  right  on  the  terms  of  the 
trust  agreement,  the  principal  creditors' 
agreement,  and  on  the  fact  that  this  sum 
was  furnished  by  him  for  the  benefit  of  and 
to  sustain  the  business  of  the  IMllonwood 
Lumber  Oompany  between  February  28, 
1901,  and  June  19.  1901,  when  It  is 
claimed  he  was  acting  as  trustee  for 
the  corporation.  Upon  the  latter  prop- 
ortion It  Is  certain,  from  the  evidence, 
tliat  during  the  period  named  there  was  no 
trust  existing  for  the  benefit  of  creditors. 
The  true  situation  in  that  respect  was  that 
abont  February  28.  1901,  the  stockholders  of 
the  corporation  Induced  appellant  to  under- 
take the  control  of  the  corporate  business  to 
the  extent  of  financing  It  and  placing  It  on 
a  profitable  basis.  For  these  services  he  was 
to  be  paid  $150  per  month,  with  certain  other 
advantages  to  accrue  to  htm  if  the  enterprise 
was  successful.  There  was  nothing  in  the 
natnre  of  this  transaction  which  fixed  upon 
him  the  capacity  of  trustee.  He  was  simply 
the  superintendent  or  business  manager  of 
the  corporation,  a  position  which  the  corpora- 
tion and  himself  were  pleased  to  designate 
as  that  of  "trustee."  There  was  In  fact  no 
trust  to  which  the  appellation  could  be  ap- 
plied. No  property  had  been  placed  In  his 
hands  in  trust  for  any  purpose,  and  the 
Dliionwood  Company  continued  to  transact 


business  In  Its  own  name  until  June  19th. 
when  appellant,  under  the  trust  agreement 
of  that  date  in  question  here,  became  trustee. 
Until  June  19th  he  was  not  a  trustee,  either 
In  fact  or  taw,  and  the  advances  made  by 
him  to  the  corporation  prior  to  that  date, 
aggregating  $4,200,  were  made  while  acting 
as  agent  or  manager  of  the  corporation,  and 
for  the  futherance  of  Its  business. 

Neither  is  there  any  merit  in  his  claim 
that  he  was  entitled  to  such  preference  un- 
der the  trust  agreement  or  the  principal 
creditors^  agreement  The  trust  agreemen'^ 
does  not  itself  provide  for  any  preference  In 
his  favor,  except  that  there  Is  given  to  the 
principal  creditors  mentioned  In  It  the  right 
to  determine  the  order  In  which  the  principal 
debts  shall  be  paid.  The  principal  creditor? 
so  mentioned,  including  appellant,  agreed  up- 
on an  order  which  gave  preference  to  appel- 
lant; but  It  was  only  an  agreement  as  to  tbn 
order  in  which  their  debts  should  be  paid. 
Their  actios  In  this  respect  could  not  affect 
the  laborers  or  persons  furnishing  supplies, 
or  other  creditors  not  participating  In  the 
transaction  nor  acquiescing  in  the  agreement 
of  the  principal  creditors.  These  latter  had 
no  authority  to  bind  any  one  save  them- 
selves.  It  Is  not  pretended  that  the  laborert' 
or  supply  men  who  were  given  preference  hj 
the  court  over  appellant  ever  consented  to 
or  acquiesced  In  the  trust  agreemait  or  this 
agreement  of  the  principal  creditors,  or  that 
they  had  any  knowledge  of  their  existencs 
till  their  claims  for  labor  and  supplies  had 
accrued  and  the  mill  dosed  down  abouft 
August  29,  1901,  at  which  date  ih&  corpora- 
tion practically  ceased  doing  business.  They 
did  not  even  have  constructive  notice  of  thr< 
trust  agreement  as  that  was  not  recorded  uD' 
til  September  3,  1901,  several  days  after  ttaa 
mill  closed  down.  Appellant's  right  to  pref- 
erence is  to  be  measured  by  the  terms  of  hlo 
agreement  with  the  other  principal  creditors, 
and  we  cannot  perceive  how,  under  the  taw 
and  the  terms  of  the  trust  agreemrait  itself, 
he  was  entltted  to  any  preference  for  the 
payment  of  the  $4,200  over  the  lalwrers  and 
supply  men.  The  law  fixed  the  right  of 
some  of  the  plaintiffs  to  a  preference  aff 
laborers,  and  the  trust  agreement  fixed  tb« 
rights  of  the  other  plaintiffs,  who  performed 
labor  or  furnished  supplies  to  the  appellant 
as  trustee  wtille  conducting  the  business  un- 
der the  trust  It  is  quite  clear  that  the 
Dliionwood  Lumber  Company,  at  the  time 
of  the  assignment  of  Its  property  to  D« 
Laney  aa  trustee,  was  unable  to  pay  Its 
debts,  and  that  tlie  assignment  to  him  as 
trustee  was  for  the  purpose  of  providing  for 
their  payment  This  Is  apparent  from  the 
terms  of  the  trust  agreement  itself,  which, 
aside  from  inveatlng  the  trustee  with  powers 
for  that  express  purpose,  and  as  evidencing 
In  Its  general  terms  that  that  was  the  main 
and  controlling  purpose  of  the  assignment, 
declares  that,  when  the  debts  aball  have 
been  paid,  the  trustee  shall  re  convey  the 
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property  to  tbe  corporation.  And,  If  It  were 
necessary  to  coiiBlder  it  aa  adding  anything 
to  wbat  appears  to  be  the  express  purptne 
of  tbe  trust  agreement  In  fbat  regard,  the 
oonrt  found  that  tbe  assignment  was  made 
with  that  partlcolar  object  In  view.  It  is 
provided  by  section  1204  of  the  Code  of  CItH 
Procednre  that  "In  all  assignments  of  prop- 
erty made  by  any  person  to  trustees  or  as- 
signees, or  on  account  of  the  inability  of  the 
person  at  tbe  time  at  the  assignment  to  pay 
hl8  debts  •  •  •  the  wages  of  •  •  • 
laborers  empk^ed  by  such  person  or  any 
other  person  who  •  •  •  perfmms  work 
to  the  amount  of  one  hundred  dollars  each, 
and  tea  services  rendered  witbln  sixty  days 
preTlously,  are  preferred  claims  and  must 
be  paid  by  such  trustees  or  assignees  before 
any  other  creditor  or  creditors  of  the  ao- 
signor."  As  the  assignment  of  Its  property 
by  the  corporation  to  De  I^tney  as  trustee 
was  for  the  purpose  of  providing  for  tbe  pay- 
ment ot  its  debts,  the  court  properly  applied 
the  provisions  of  this  section  In  enforcing  the 
claims  of  the  creditors  under  the  trust,  so  as 
to  give  preference,  in  an  amount  not 
ceedlng  91OO,  to  the  laborers  who  bad  per- 
formed labor  for  the  corporation  within  60 
days  prlw  to  the  asslgnmmit  to  appellant  as 
trustee. 

It  Is  insisted  that  this  provision  only  ap- 
plies to  Insolvency  proceedings,  or  to  assign- 
ments for  the  benefit  of  creditors  which  are 
made  as  provided  for  in  section  3449  et  seq. 
of  the  Civil  Code.  No  such  limitation  Is 
placed  on  its  application  by  the  language  of 
secUon  1204  Itself.  If  It  had  been  intended 
to  apply  only  to  particular  classes  of  assign- 
ment, the  Leglslture  would  bave  so  limited  it 
in  terms.  But  It  did  not  It  Is  made  ap- 
plicable to  "all  assignments."  It  could  ap- 
ply to  assignments  other  than  such  as  follow 
proceedings  in  insolvency,  or  which  are 
made  for  the  benefit  of  creditors,  as  provided 
In  section  8449.  Civ.  Code— for  Instance,  to 
such  assignments  as  the  one  we  are  now  con- 
sidering— and  we  see  no  reason  for  placing  a 
limitation  upon  the  general  language  of  tbe 
section  which  would  exclude  the  latter  class. 

As  to  the  next  preference  made  by  the 
court  in  favor  of  persons  performing  labor 
for  or  furnishing  supplies  to  the  trustee  un- 
der the  trust  It  Is  not  questioned  but  that 
they  were  necessary  running  expenses  of  the 
business,  entailed  while  It  was  being  man- 
aged under  the  trust  agreement,  and,  this  be- 
ing so,  It  only  needs  further  to  be  said  that 
their  payment  preferable  to  the  claims  of 
gen^I  creditors.  Including  that  of  appellant, 
is  expressly  provided  for  by  the  trust  agree- 
ment Itself. 

It  is  next  insisted  by  appellant  that  the 
court  should  have  allowed  bim  as  a  prefer- 
ence his  claim  for  salary  for  the  period  be- 
tween February  28,  1901,  and  June  19,  1901, 
during  which  period  he  claims  he  was  acting 
as  trustee.  But,  as  we  have  seen,  appellant 
was  not  trustee  during  tliat  period.  This 
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salary  for  wfal<^  he  dalms  he  tbonM  have 
bad  a  preference  was  the  cooqwnsatlon 
agreed  on  between  the  corporation  and  him- 
self to  be  paid  montUy  tot  his  sorvlpea  as 
manage  ot  the  business.  The  court  allowed 
his  claim  for  It,  and  gave  him  Judgment 
therefor,  but  without  preference^  This  was 
proper.  He  was  (mly  a  general  creditor  as 
to  this  claim. 

He  Insists,  also,  that  tbe  court  should  have 
allowed  him  flSO  as  his  salary  under  the 
trust  agreement  frcHn  June  19.  1901,  till  the 
rendition  of  .the  decree  In  the  loww  court. 
The  court  did  allow  him  as  a  ineferred  claim 
compensation  at  the  rate  fixed  in  tbe  trust 
agreraient  from  Jane  19.  1901,  till  Octobra  1, 
1901.  Tbe  mill  closed  down  la  the  latt» 
part  of  August,  1901,  and  the  allowances 
made  included  salary  for  more  than  a  month 
after  that  time.  It  does  not  appear  from  the 
record  when  this  action  was  commenced;  but 
it  is  asserted  In  respondenla'  brief  to  bave 
been  commenced  October  8,  1901,  and  this 
date  is  not  questioned  in  the  reply  brlefo  of 
any  of  the  appellants.  The  trust  agreement 
provided  for  the  pa^nent  of  f  150  per  month 
to  conduct  the  business.  The  business  as  a 
going  concern  had  ceased  In  August  and 
after  October  1,  1901*  tbe  nc(»d  does  not 
show  anything  to  bave  been  done  by  api>el- 
lant  which  would  warrant  ns  In  saying  that 
the  allowance  as  rendered  was  not  all  he  vras 
entitled  to. 

Another  point  urged  by  appellant  Is  that 
the  court  failed  to  allow  him  at  all  certain 
amounts  which  he  claims  It  was  conceded  by 
all  parties  he  was  entitled  to.  Aside  from 
the  amounts  which  tbe  court  allowed  appel- 
lant as  preferred  claims  and  the  nature  of 
which  is  clear  from  the  record,  the  court 
allowed  him,  Jointly  with  other  creditora^ 
subsequent  preferences  In  two  amounts,  $727 
and  $294,  and  a  general  Judgment  for  an  ad- 
ditional $6,637,45.  It  Is  not  clear  what  the 
Items  composing  these  several  amounts  con- 
slsted  of.  It  was  stipulated  upon  the  trial 
that  defendant  had  paid  out,  for  hay  bought 
of  J.  T.  McCutcheon  for  use  In  the  business 
subsequent  to  June  19,  1901,  tbe  sum  of  $196, 
and  that  he  bad  paid  Judgments  for  labor 
performed  In  the  business  subsequent  to  the 
same  date  amounting  to  $368.75.  He  was 
entitled  to  allowance  for  these  amounts,  and 
contends  that  he  did  not  receive  them.  We 
cannot  say,  however,  from  tbe  record,  that 
they  were  not  allowed  him.  They  may  bave 
been  allowed,  and  proper  preference  not  giv- 
en; but  even  this  latter  point  cannot  be  deter^ 
mined  from  the  record.  The  entire  matter 
is  one  which  the  record  does  not  clearly  pre- 
sent, or  the  suggestions  of  counsel  upon  ei- 
ther side  satisfactorily  enlighten  us  about 
Of  course,  appellant  should  have  all  tliat  It 
was  conceded  he  was  entitled  to;  but  the 
presumption  Is  that  the  court  allowed  It  to 
him,  and,  If  he  did  not  obtain  it  it  was  in- 
cumbent on  him  to  present  on  this  appeal  a 
record  which  would  show  that  such  allow- 
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ance  was  In  fact  not  made.  We  cannot  say 
that  tfaoBe  Items  which  he  Insists  he  was  not 
allowed  were  not  embraced  In  the  amounts 
for  which  allowance  was  made.  If  that 
were  not  so,  It  was  the  business  of  appellant 
to  show  that  fact  from  the  record,  and  this 
he  has  not  done. 

These  are  the  only  matters  relative  to  De 
Laney's  appeal  which,  we  think,  call  for  dls* 
cussion.  He  asserts  tliat  other  alleged  errors 
were  committed  by  the  court  in  determining 
the  amounts  which  he  was  entitled  to  be  al- 
lowed In  his  capacity  as  trustee,  but  we 
think  that  the  conclusion  the  court  reached 
dlrallowlng  them  was  correct. 
As  to  the  appeal  of  George  M.  Perlne: 
This  appellant  makes  a  preliminary  attack 
upon  the  pleadings,  questioning  the  right  of 
the  plaintiffs  to  maintain  this  action  and  the 
sufficiency  of  the  complaint  as  stating  a 
cause  of  action.  He  la  the  only  appellant  In 
the  case  who  does  this.  No  demurrer  to  the 
complaint  was  filed  or  objection  raised  on  the 
trial  to  the  admission  of  evidence  under  It  by 
any  of  the  parties.  These  objections  are 
now  for  the  first  time  urged.  We  will  not 
discuss  their  merits,  because  we  think  that, 
as  far  as  any  attack  on  the  pleadings  Is  con- 
cerned, all  parties  are  precluded  from  doing 
so  by  their  stipulation,  under  which  they 
authorized  the  court  to  make  a  sale  of  the 
property  of  the  corporation  and  provided  for 
the  disposition  to  be  made  of  the  proceeds. 
It  Is  found  by  the  court  that  all  the  parties 
to  the  action  had,  pending  the  trial  of  the 
case,  stipulated  that  the  court  might  order 
all  the  property  mentioned  In  the  trust  agree- 
ment and  Involved  In  the  action  to  be  sold; 
that  the  court  bad  made  such  order,  and 
now  had  the  proceeds  from  the  sale  under  Its 
control;  that  it  had  been  further  "stipulated 
and  agreed  between  all  the  parties  to  this 
action  that  there  should  first  be  paid  out  of 
said  amount  the  sum  of  $2,313.53  to  N.  P. 
Dillon,  ♦  •  •  and  that  the  remainder  of 
said  amount  remaining  in  the  hands  of  the 
clerk  be  distributed  among  the  parties  en- 
titled thereto."  We  think  that  under  this 
stipulation  appellant  cannot  now  be  heard 
to  urge  the  objections  he  presents.  Such  a 
stipulation,  conferring  power  upon  the  court 
to  sell  the  trust  property,  directing  the  pay- 
ment of  a  fixed  sum  to  a  designated  creditor, 
and  providing  for  the  distribution  of  the  re- 
mainder among  the  parties  to  the  action  en- 
titled thereto,  could  only  be  entered  into  on 
the  theory  that  the  parties  signing  It  were 
properly  In  court  under  pleadings  sufficient 
to  authorize  the  court  to  determine  their  re- 
spective claims.  This  is  obviously  the  theory 
upon  which  the  stipulation  was  signed,  and 
the  ^ect  of  It  upon  appellant  la  that  by  en- 
tering Into  It  be  then  waived  the  objections 
which  he  now  endeavors  to  Interpose  on  ap- 
peal. 

As  to  the  other  points  made  by  this  ap- 
pellant: 

At  the  time  of  the  execatlon  of  the  trust 


agreement  of  June  19,  1901,  the  Dlllonwood 
Lumber  Company  was,  and  for  some  time 
prior  thereto  had  been,  Indebted  to  appellant 
for  money  loaned  It  In  the  smn  of  $3,000. 
This  was  the  amount  referred  to  in  the 
principal  creditors'  agreement,  to  which  we 
have  heretofore  referred  as  executed  subse- 
qa&it  to  the  trust  agreement,  and  in  the 
creditors*  agreement  It  Is  provided  that  ap- 
pellant be  given  a  prefermce,  together  with 
De  Laney,  before  the  other  principal  cred- 
itors as  to  the  payment  of  their  debts. 
Subsequent  to  the  execution  of  these  agree- 
ments De  I^ney,  as  trustee,  applied  to  ap- 
pellant for  a  loan  of  $3,000.  Appellant 
agreed  to  advance  this  amount,  provided  De 
Laney,  as  trustee,  should  execute  a  chattel 
mortgage  upon  the  property  of  the  corpo- 
ration, which  he  bad  In  trust,  to  secure  the 
payment  of  the  $8,000  mentioned  la  the  prin- 
cipal creditors'  agreement,  which  the  cor- 
poration ihea  owed  him,  together  with  the 
$3,000  to  be  advanced.  De  Laney  agreed  to 
do  this,  and  on  August  14,  1901,  appellant 
advanced  the  additional  $3,000.  Through 
some  delay  the  promised  chattel  mortgage 
was  not  executed  until  August  29,  1901,  nor 
recorded  until  September  3,  1901.  Subse- 
quently De  Laney  paid  off  a  portion  of  this 
latter  advance,  leaving  due  thereon  $2,059.99. 
The  court  found  as  to  this  latter  amount 
that  under  the  trust  agreement  De  Laney 
was  authorized  to  execute  the  diattel  mort- 
gage to  secure  its  payment,  and  that,  the 
property  mortgaged  having  been  sold  xmdet 
order  of  court,  appellant  was  entitled  to  a 
preferential  payment  of  that  amount  subse- 
quent to  the  payment  of  the  labor  claims  and 
claims  for  supplies  heretofore  referred  to  In 
considering  De  Land's  appeal.  As  far  as 
the  mortgage  purported  to  secure  the  pay- 
ment of  the  $3,000  Indebtedness  listing  on 
July  19,  1901,  when  the  trustee  agreement 
was  executed,  and  which  Is  referred  to  In  the 
principal  creditors*  agreement,  the  court  held 
that  De  Laney  had  no  power  or  authority 
under  the  trust  agreement  to  execute  It,  that 
It  was  void  to  that  extent,  and  that  he  was 
not  entitled  to  preference  to  sndi  amount  by 
reason  of  It 

It  Is  Insisted  by  aj^Uant  that  the  trust 
agreement  of  June  19,  1901,  fully  empowered 
De  Laney,  as  trustee,  to  mortgage  the  prop- 
perty  of  the  company,  not  only  for  the  sum 
advanced  August  14,  1901,  but  also  for  the 
principal  indebtedness  exlsthig  when  the 
trust  agreement  was  aecuted,  and  that  ap- 
pellant was  a  preferred  creditor  under  the 
mortgage  for  the  full  amount,  and  that  none 
of  the  plalntUCs — laborers  or  supply  men — 
were  entitled  to  preference  over  him.  In 
this  regard  he  claims  that  the  trust  agree- 
ment created  two  separate  and  distinct 
trusts,  and  divided  the  assets  of  the  cor- 
iwratlon  into  two  separate  and  distinct 
classes ;  that  the  first  trust  embraced  the  pro- 
ceeds of  the  business — the  manufacture  and 
sale  of  lumber — as  carried  on  by  Its  trusted' 
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and  from  these  alone  ttie  claims  for  labor 
and  necessary  supplies  could  be  paid ;  that  the 
second  trust  embraced  the  property  consti- 
tuting the  plant  of  the  company  necessary  to 
carry  on  the  milling  business,  and  was  by  the 
terms  of  the  trust  agreement  appr<^rlated  to 
the  payment  of  the  Indebtedness  of  the  com- 
pany then  shown  on  Its  books;  that  as  the 
mortgage  to  appellant  was  on  the  plant  of  the 
corporation,  which  was  not  charged  with  a 
tmst  In  favor  of  the  laborers  and  supply  men, 
the  proceeds  of  Its  sale  under  order  of  the 
court  should  have  been  devoted  to  paying  all 
the  indebtedness  of  appellant  which  it  se- 
cared ;  and  that  no  portion  of  it  should  have 
been  applied,  in  pr^erence  to  his  claim,  to  the 
pasrmentB  of  the  claims  of  laborers  and  sup- 
ply men,  which,  under  the  first  prorislfm  of 
the  trust  agreement,  he  contends,  could  only 
be  paid  from  the  proceeds  of  the  business  It- 
self. This  point,  while  equally  available 
under  a  similar  construction  of  the  trust 
agreement  to  the  appellant  De  Laney  as  to 
bis  claim  to  preferred  payment  to  the  extent 
of  $4,200,  was  not  s[>eclally  made  by  him. 
We  mention  this,  not  as  affecting  the  merits 
of  the  claim  as  now  urged  by  this  appellant^ 
Ferine,  but  as  a  reason  why  no  dlscussimi  of 
it  is  made  In  disposing  of  De  Laney's  appeaL 
We  do  not,  however,  think  that  the  tmst 
agreement  bears  this  construction.  It  does 
not  speak  of  the  business  of  manufacturing 
and  selling  lumber,  or  of  any  proceeds  there- 
of  to  be  devoted  solely  or  at  all  to  payment 
of  expenses.  It  speaks  of  the  sawmill  and 
lumber  business  of  the  corporation.  This 
unbraced  all  that  pertained  to  such  business 
— timber  lands,  plant,  and  everything  else 
used  in  connection  with  It — and  In  the  as- 
signment of  its  property  to  the  trustee  the 
property  Is  referred  to  as  all  the  property 
"used  by  it  In  Its  sawmill  and  lumber  busi- 
ness." It  was  the  general  business  In  which 
the  company  was  engaged  which  was  con- 
veyed to  the  trustee,  with  power  to  conduct 
and  carry  It  on,  and  it  was  "from  said 
business"  that  the  running  expenses  and 
other  necessary  exposes  were  to  be  first 
paid.  These  would  ordinarily  be  paid  from 
the  usual  product  of  such  business — ^manu- 
facturing lumber;  but  there  Is  nothing  in 
the  trust  agreement  which  ctHifines  their 
payment  to  proceeds  derived  from  such  a 
source.  It  Is  obvious  that  the  corporation 
transferred  all  its  property,  which  compre* 
henslvely  constituted  a  sawmill  and  lumber 
business,  to  the  trustee  to  pay  the  general 
creditors  of  the  corporation.  This  the  trus- 
tee could  do.  If  possible,  from  the  actual 
roanufactnrli^  and  sale  of  lumber,  or  by 
a  sale  of  the  "real  estate  or  •  •  •  the 
personal  property  constituting  the  plant  nec- 
essary to  carry  on  and  conduct  said  sawmill 
and  lumber  business"  with  the  consent  of 
tne  corporation,  or  he  could  mortgage  all 
said  property  without  such  consent  to  carry 
on  and  conduct  the  business,  or  to  pay  the 
Indebtedness  to  the  general  creditors.  These 
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powers  conferred  had  reference  to  the  busi- 
ness of  the  corporation  generally  as  Including 
all  the  pn^perty  used  in  connection  with 
It  In  the  manufacture  and  sale  of  Inmlw, 
and  not  to  the  actual  manufacture  and  sale 
Itself,  and  It  was  the  running  expenses  and 
other  necessary  expenses  entailed  In  the 
general  conduct  of  such  sawmill  and  lumber 
business  which  the  trust  agreement  jtrovlded 
should  be  paid  first ;  and  no  particular  fond 
or  source  of  paymrat  was  designated  for 
that  purpose  In  the  trust  agreemoit  Ap- 
pellant's contention  that  separate  and  dis- 
tinct trusts  were  created  is  based  principally 
upon  the  use  of  the  word  "business"  in  the 
clause  referring  to  preferential  paymokt  of 
expenses  and  the  use  of  the  word  "proper^* 
in  the  clause  referring  to  payment  of  the 
general  creditors.  We  think,  howem,  that 
no  Importance  is  to  be  attached  to  the  use 
of  these  terms.  Taking  the  general  context 
of  the  trust  agreement  into  consideration, 
it  Is  evident  that  the  words  are  used  as 
of  Interchangeable  meaning.  As  to  the  mort- 
gage itself,  as  far  as  it  undertook  to  secure 
the  payment  of  the  Indebtedness  of  93,000 
existing  at  the  time  the  trust  agreement 
was  executed,  little  need  be  said.  The  au- 
thority of  the  trustee  to  make  it  must  be 
found  in  the  trust  agreement  Itself,  and  no 
such  power  is  conferred  by  that  instrument. 
Authority  is  given  to  mortgage  for  the  pur- 
pose of  conducting  the  bu^neaa  and  to  pay 
indebtedness  then  existing.  He  had  no 
power  to  mortgage  to  secure  such  Indebted- 
ness, and  this  was  the  only  purp<»e  of  the 
mortgage.  The  trust  agreement  did  not  pro- 
vide for  securing  by  mortgage  one  creditor 
in  preference  to  another,  and  the  effect  of 
the  execution  of  the  mortgage  in  favor  of 
this  appellant,  particularly  complained  OOC  by 
the  respondents — labor  and  supply  men — ^la 
that  It  underto(^,  against  the  express  terms 
of  the  trust  agreement,  to  give  appellant  a 
preference  over  them.  The  trust  agreemoit 
itself  provided  for  all  the  preference  that 
should  be  given.  No  authority  was  con- 
ferred on  the  trustee  to  create  a  preference 
in  favor  of  appellant  by  executing  a  mort- 
gage securing  this  Indebtedness,  and  the 
attempt  to  do  so  was  to  that  extent  void, 
and  the  mortgage  created  no  lien  for  this 
sum  in  appellant's  favor. 

This  disposes  of  what  we  deem  to  be 
the  principal  points  made  by  this  appellant. 
Additional  grounds  are  urged  for  a  reversaL 
Some  of  these  are  disposed  of  In  considering 
the  appeal  of  De  Laney.  Certain  of  the 
plaintiffs  were  stockholders  of  the  Dillon- 
wood  Lumber  Company,  and  were  given  a 
preference  as  laborers  over  the  mortgage 
of  appellant,  and  he  complains  that  he  was 
not  given  preference  over  them.  The  plead- 
ings, however,  did  not  warrant  this  pref- 
erence In  his  favor.  If  he  desired  any 
relief  against  these  stockholders,  he  should 
have  asserted  It  by  cross-complaint,  under 
which  the  liability  of  these  stockholders  and 
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appellafifB  xigbts  against  tbem  conld  bave 
been  detennlDed.  Tbis  he  dfd  not  ^  The 
other  points  urged  by  ivpellant  have,  In 
onr  opinion,  no  merit 

As  to  the  appeal  of  the  Holt  MannfAC- 
torlng  Company: 

Thig  appellant  la  one  of  the  plaintiffs,  and 
alleged  in  the  comphUnt  that  the  Dlllonwood 
Lumber  Company  and  De  Laney,  as  trustee 
became  indited  to  It  for  certain  merchan- 
dise sold  and  delivered  to  them  at  their 
request  (for  which  Judgmoit  was  ultimately 
given  hj  the  lower  conrQ,  "and  the  furtlwr 
sum  of  ^1,100  for  the  use  of  a  traction 
engine  used  by  aald  Dlllonwood  Lumber  Com- 
pany and  said  A.  3.  De  Lan^  as  trustee.** 
The  court  found  that  neither  of  the  defend- 
ants entered  Into  any  agreement  to  pay  Ajy- 
pellant  fl  per  1,000  feet  of  lumber  hauled, 
w  any  other  sum,  tor  the  use  of  a  traction 
engine.  It  Is  insisted  that  this  finding  does 
not  respond  to  the  issue,  as  It  is  not  a  finding 
Ihat  the  defendants  did  not  use  the  mglne 
In  their  buatness,  or  that  appellant  was  not 
entitled  to  oranprasatloa  for  Its  use.  An 
examination  of  the  bill  of  exceptions  accmn- 
panylng  this  appeal  shorn  that  the  case  of 
this  appellant  was  tried  on  the  theory  that 
the  complaint  alleged  a  contract  between 
the  parties  for  the  payment  by  defendants 
of  $1  per  1,000  feet  tm  all  lumber  hauled 
by  said  engine^  There  was  no  allegation 
in  the  conqilaint  of  any  indebtedness  based 
itpon  the  reasonable  use  of  the  engine  or 
any  attempt  made  to  prove  it  The  issue 
assumed  to  have  been  made  under  the  plead- 
ings and  actually  tried  was  that  a  contract 
as  we  have  stated  it  above,  was  made  by 
the  parties.  As  this  was  .the  issue  actually 
tried,  the  finding  of  the  court  was  resiwn- 
rive  to  it  The  further  iwint  Is  made  that 
the  finding  is  contrary  to  the  evidence.  We 
have  examined  the  evidence,  and,  in  our 
Judgmmt  It  fully  sustains  the  finding. 

We  discover  no  reason  for  disturbing  the 
Judgment  or  the  orders  appealed  from,  and 
they  are  affirmed. 

We  concur :  McF  ARLAND,  J. ;  HBN- 
SHAWt  J. 


IV  VjMI.  lilt 

VESTAL  V.  YOUNG  et  al.    (Sac  1,134.) 

(Supreme  Court  of  California.   Sept  16,  1905.) 

1.  Waters  and  Water  Coubsks  —  Public 
Lands— Irr to ATioN  Ditches. 

Where  dofendants  had  acquired  a  risht  of 
way  for  an  irrigation  ditch  across  certain  land, 
when  it  was  unociipied  public  land  of  the  Unit- 
ed States,  as  authorized  by  Rev.  St.  U.  8.  5§ 
2339,  2340  [U.  S.  Comp.  St.  1001,  p.  1437], 
they  had  no  right  by  reason  of  such  easement, 
after  plaintiff  acquired  title  to  the  land,  with- 
out bis  consent  to  construct  an  additional  ditch 
on  a  different  line  varying  from  1  to  20  feet 
distant  from  ibe  Una  of  the  old  ditch. 
Z  Same — ^InjuKciioN — ^Fiironros. 

Wbere,  in  an  action  to  restrain  the  con- 
fltruction  of  an  additional  drainage  ditch  across 
plaintiff's  land,  the  court  found  that  defendants* 


by  virtue  of  th^  easement  to  maintain  the  orig- 
Inal  ditch,  were  not  entitled  to  maintain  the' 
second  ditch,  located  at  some  distance  from  the 
original  and  on  a  different  line,  such  findings 
sufficiently  disclosed  the  particulars  in  which 
plaintiff  would  be  obstructed  in  his  ri^ts  to  the 
free  use  and  possession  of  bis  land  or  Injured  In 
his  property  by  the  maintenance  Ot  such  ad' 
ditional  ditch. 

3.  Same — ^Rioht  to  iNjunonoiT. 

An  injunction  will  be  granted  to  prohibit 
tiie  continuance  of  action  that  obstructs  a  land* 
owner  In  the  free  use  and  enjoyment  of  his  land. 
Irrespective  of  other  damage,  where  such  action, 
if  continued,  will  ripen  into  an  easement. 

pDd.  Mote.— For  eases  in  point,  see  vol.  27, 
Gent  Dig.  Injunction,  {ft  101.  102;  v<d.  48, 
Cent  Dig.  Water  and  Water  Gourses,  K  260, 
261.] 

4.  Sahb— PLEAimira — ^Vabiancb. 

Where,  in  a  salt  to  restrain  the  mainte- 
nance of  an  additional  Irrigation  ditch,  the  only 
allegation  In  the  complaint  with  reference  there- 
to was  that  In  the  early  part  of  the  year  1900 
defendants  made  and  constructed  the  ditch  com- 
plained of,  the  finding  that  about  six  rods  of 
such  new  dltcb  was  coastraeted  in  1806  was  not 
objectionable,  as  without  the  issues;  the  vari- 
ance being  inunaterial,  within  Code  Civ.  Proc. 
S  470,  declaring  that,  wbere  the  variance  is  not 
material,  the  court  may  direct  the  fact  to  be 
foond  according  to  the  evldmce,  etc. 

5.  Trial — FnfuiNGB  or  Counr — F&ILUU  TO 
Make. 

It  was  not  error  for  the  court  to  fall  to  find 
on  certain  Issues  tendered  by  defendant's  an- 
swers, where,  so  far  as  the  allegations  were 
material,  th^  were  covmd  by  the  findings 
made. 

6.  PLBADnia — AuENDumn^ — Tim  roa  Affu- 
CATION — Statutes. 

Under  Code  Civ.  Proc.  I  1054,  providing 
that  when  an  act  to  be  done  as  provided  in  the 
Code  relates  to  the  pleadings  in  the  action,  the 
time  allowed  by  the  Code  may  be  extended  on 
good  cause  shown,  but  such  extension  shall  not 
exceed  SO  days  without  the  consent  of  the  ad- 
verse party,  applies  only  to  cases  where  time 
is  allowed  by  some  proviidon  of  the  Code,  and 
does  not  apply  to  an  op^lcation  for  an  eaten* 
slon  of  time  to  amend  a  complaint 

7.  Saue — ExTEnsioiT  or  Time. 

Where  time  was  given  to  amend  a  com- 
plaint, the  court  bad  jarisdiction  before  the  ex> 
piratkn  <d  the  time  so  given  to  grant  auooes^ve 
orders  extending  the  time. 

Department  1.  Appeal  from  Superior  Court, 
Lassen  County ;  F.  A.  Kelley.  Judge. 

Action  by  W.  A.  Vestal  against  Charles 
Young  and  others.  From  a  judgment  In  fa- 
vor of  plalntlCC,  defendants  appeaL  Affirmed. 

W.  M.  Boardman,  Boardman  A  Boyd,  and 
T.  B.  Dozler,  for  appellants.  JH.  J.  Barry, 

for  respondent. 

ANOELLOm,  J.  This  Is  an  appeal  by  de- 
fendants from  a  Judgment  enjoining  them  from 
using  or  maintaining  a  certain  ditch  con- 
structed by  them  Mpon  and  across  certain 
land  of  plaintiff  iu  Lassen  county,  from  carry- 
ing or  conducting  water  across  said  land  by 
means  of  said  ditch,  and  from  entering  upon 
said  land  for  the  purpose  of  repairing  said 
ditch,  and  also  awarding  plaintiff  $5  damages 
and  his  costs.  The  facts  of  the  case,  as 
shown  by  the  findings  of  the  conrt,  are  very 
simple.  Plaintiff  acquired  bis  land  by  pat- 
ent from  the  United  States  on  April  18»  1883 
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and  liaa  ever  dnce  owned  and  possessed  tbe 
some.  While  this  land  was  still  unoccupied 
land  of  the  goTornment,  viz.,  abont  the  year 
1865,  the  defendants  or  their  grantors  con- 
structed across  this  land  a  flume  ranging 
from  2  to  8  feet  In  width  and  about  16  inches 
in  depth,  and  dlrerted  water  from  Pitt  rirer 
into  said  flume,  and  by  means  thereof  con- 
ducted the  water  across  this  land  to  tiielr 
own  adjoining  lands,  where  they  used  it 
for  a  beneficial  purpossL  This  use  of  the 
flume  by  defendants  was  continous  from  the 
year  18^  to  the  year  1896,  and  there  Is  no 
question  In  the  case  as  to  the  right  ot  de- 
fendants to  continue  such  use  and  exercise 
and  enjoy  all  the  incidents  thereof.  In  the 
year  1896  defendants*  without  plaintiff's  con- 
sent, constructed  on  plalntlflF's  land  about  6 
rods  of  ditch  on  a  line  different  from,  and 
from  1  to  20  feet  distant  fmn,  the  flume 
line.  In  the  year  1900  defendants,  without 
plaintifTs  consent,  extended  the  6  rods  of 
ditch  to  a  ditch  4  feet  in  width  and  8  feet 
In  depth,  extending  across  the  northern  por- 
tion of  plaintiffs  land  for  about  ime-fourth 
of  a  mile  on  a  line  distant  from  1  to  20  feet 
from  the  flume  line,  but  extending  In  the 
same  general  direction.  Ever  since  then  de- 
fendants have  carried  their  water  across 
plaintUTs  land  by  means  of  siUd  ditch,  and 
threaten  to  continue  so  to  d(^  and  have  dls- 
contlnned  the  use  of  their  flume,  with  the  ex- 
ception of  about  5  rods  at  the  Intake  of  the 
water  from  the  river.  The  trial  court  found 
that  "by  reason  of  such  acts  and  threatened 
acts  of  defendants  the  plalntUt  IS  and  will 
be  obstructed  In  his  rights  to  the  free  use 
and  possession  of  hto  said  lands,  to  wlilch 
he  Is  mtitled  as  the  owner  In  fee  simple 
thereof,  and  that  such  acts  of  defendants  will, 
If  continued,  ripen  Into  an  easement"  This 
action  was  commenced  September  2^  1900. 

1.  There  can  be  no  doubt  that  the  facta  de- 
tailed above,  shown  by  the  flndlngs,  fully  sus- 
tain the  Judgment  as  to  the  injunction. 
The  right  of  defendants  In  regard  to  plain- 
tiff's land,  whatever  its  source  waa  simply 
to  continue  the  use  thereof  they  wore  enjoying 
at  the  time  he  acquired  the  land.  They  were 
tiien  maintaining  a  flume  across  the  same  for 
the  purpose  of  carrying  the  water,  which.  It 
may  be  asaumed,  th^  had  lawfully  appro- 
priated, and  for  which  th^  consequently 
had  a  right  of  way  over  the  land,  under  the 
provisions  of  the  act  of  Congress  of  July  26, 
186&  14  Stat  268,  c.  262;  Ber.  St  U.  S. 
H  2330,  2340  [U.  8.  Comp.  St  1901,  p.  1437]. 
This  right  of  way  had  at  the  time  plaintiff 
acquired  his  land  been  definitely  fixed  and  lo- 
cated aloi^  a  certain  line,  and  the  method 
of  use  thereof,  viz.,  a  flume,  apparently 
Anally  adopted.  For  many  years  after  the 
acquirement  by  plaintiff  of  his  land,  the  use 
alfHig  this  line  and  In  this  manner  was  con- 
tinued and  acquiesced  in  by  all  the  parties. 

We  need  not  here  discuss  the  question 
as  to  whether  defendante  might  lawfully 
have  constructed  a  ditch  of  the  same  Hize  as 
their  flume  along  their  flume  line.  See^ 


however,  Allen  v.  San  7ose  Land  &  Water  Ca, 
92  Gal.  138,  28  Paa  216,  15  L.  R.  A.  93; 
Borrows  v.  Fox,  98  CaL  63,  66,  82  Pac,  811. 
They  constructed  this  ditch  upon  another 
line,  and  for  this  purpose  they  appropriated 
to  their  use  different  land  of  plaintiff.  The 
precise  location  of  the  right  of  way  bad  been 
as  definitely  and  Anally  fixed  by  the  acts  of 
the  defendants  as  It  would  have  been  had  the 
metes  and  bounds  been  set  forth  in  an  instru- 
ment of  grant  See  14  Cye,  pp.  1161,  1205. 
Defendants  had  acquired  the  right  to  that 
precise  location  and  no  other.  The  remain- 
der of  plaintiff's  land  was  his,  free  ^m  any 
right  of  defendants.  We  know  of  no  prin- 
ciple of  law  that  would  warrant  defendants 
In  subjecting,  without  his  consent,  another 
and  different  portion  of  his  land  to  their  nse, 
even  although  they  abandoned  their  former  lo- 
cation. It  is  elementary  that  the  location  of 
an  easement  of  this  character  cannot  be 
changed  by  either  party  without  the  other's 
consent  after  it  has  once  been  finally  es- 
tablished, whether  by  the  express  tmns  of 
a  grant  or  by  acta  of  the  parties  tantamount 
in  their  effect  See  Jagul  v.  Johnson,  27  N. 
J.  Bg.  626,  662.  The  granting  of  a  right  over 
one  portion  of  a  person's  land  gives  the 
grantee  no  right  over  any  other  portion. 
Where  such  a  grantee  attempts  to  exercise 
his  right  over  some  other  portion  by  subject- 
ing such  portion  to  his  use  without  the  con- 
sent of  the  owner,  he  deprives  the  owner  of 
the  free  use  and  possession  thereof,  and  his 
acts,  if  continued  the  requisite  time,  will 
ripen  Into  an  easement  and  the  owner  will 
be  permanently  deprived  of  bis  property. 
That  such  a  result  injuriously  affects  the 
rights  of  the  owner  cannot  well  be  questioned. 
As  was  said  In  Burrls  v.  People's  Ditch  Co., 
104  Cal.  248,  87  Pac  022 :  "It  la  well  settled 
that  the  owner  of  an  easement  cannot  change 
its  character,  or  materially  Increase  the  bur- 
den upon  the  sarvient  estate,  or  injuriously 
affect  the  rights  of  other  persons."  It  is  en- 
tirely immaterial  in  this  connection  that  the 
new  line  was  only  from  1  to  20  feet  distant 
from  the  old  line.  It  was  upon  property  of 
plaintiff,  over  which  defendants  had  no  right 
whatever ;  and  the  principle  Is  the  same  as 
if  the  new  line  had  been  hundreds  of  feet 
away  from  the  old  one. 

It  is  suggested  that  the  trial  court  did  not 
find  in  what  particulars  the  plaintiff  will  be 
obstructed  in  his  righto  to  the  free  use  and 
possession  of  his  land,  or  injured  in  his  prop- 
erty, by  the  maintenance  of  the  ditch.  The 
facts  found  and  detailed  above  sufficiently 
show  this.  By  the  maintenance  and  use  of 
the  ditch  plaintiff  is  deprived  of  the  free  use 
and  possession  of  his  real  property  without 
right,  and  will  be  permanently  deprived 
thereof,  if  such  maintenance  and  use  are  con- 
tinued. This  alone  Is  sufficient  to  entitle 
plaintiff  to  the  relief  by  Injunction  granted. 
It  is  the  settled  law  of  this  stote  that  lr> 
respective  of  other  damage,  an  injunction 
will  be  granted  to  prohibit  the  continuance  ot 
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ACdota  that  otetrnctB  one  In  the  free  use  and 
enjoyment  of  bis  land,  where  snch  action,  if 
condnned,  will  ripen  Into  an  easemoit  See 
Swing  T.  Mott;  90  CaL  231.  237.  27  Fac.  IM; 
Walker  t.  Bmerson,  89  GaL  456,  468,  26  Pac; 
968;  Moon  t.  dear  Lake  W.  W.,  68  Gal.  146, 
100^  8  Pac.  816;  Conkllng  t.  Pac  Imp.  Gow, 
87  Cal.  29S.  806.  25  Pac  890;  Henne  t.  Lank- 
ershlm  (Cat)  79  Paa  691. 

2.  It  Is  contended  that  the  findings  are 
without  the  Issues.  In  so  far  as  It  Is  found 
that  a  portion  of  this  ditch,  viz.,  about  6 
rods,  was  constructed  In  the  year  1886;  the 
only  suflsestlon  of  the  complaint  In  this  re- 
gard being  that  "In  the  early  part  of  the 
year  1900  •  •  •  defendants  •  •  • 
made  and  oonatmcted"  the  ditch  complained 
at  The  rar lance  as  to  the  small  portion 
of  ditch  constructed  In  1806  was  Immate- 
rial, and  the  court  properly  found  according 
to  the  evidence.  Code  CIt.  Proc  |  470. 

8.  Complaint  Is  made  that  the  court  failed 
to  find  upon  certain  Issues  tendered  by  de* 
fendants*  answers.  In  so  far  as  the  auc- 
tions are  material  here,  th^  appear  to  be 
covered  by  the  findings  heretofore  stated. 

^  What  has  already  been  said  dlqrases 
ot  the  contention  that  the  demurrers  to  the 
amended  complaint  should  have  been  sus- 
tained. The  allegations  of  such  complaint 
as  to  the  Invasion  of  plalntlfCs  rights  and 
tiie  effect  ttiereof  were  substantially  the 
same  as  the  findings  of  the  court  In  regard 
thereto. 

6.  It  Is  contended  that  two  motions  to  dis- 
miss the  action,  made  by  defendants  prior 
to  the  filing  of  their  answer,  should  have 
been  granted.  The  first  motion  was  made 
prior  to  the  filing  of  the  amended  com- 
plaint, and  the  second  thereafter.  Both 
motions  were  made  upon  substantially  sim- 
ilar grounds,  and  were  based  upon  the  same 
facts.  The  original  complaint  was  filed  Sep- 
tember 26,  1000.  A  demurrer  thereto  was 
served  and  filed  November  9,  1900.  On  De- 
cember 21,  1900,  according  to  the  original 
minute  entry :  "Counsel  for  plaintiff  con- 
fesses demurrer,  and  asks  that  he  be  given 
80  days'  time  In  which  to  amend  ccHnplalnt 
Counsel  for  defendants  consents  to  said  re- 
quest. Whereupon  the  court  orders  that 
counsel  for  plaintiff  be.  and  he  is  hereby, 
given  30  days  In  which  to  amend  complaint 
in  said  action."  Within  the  life  of  this  or- 
der the  Judge  made  another  order  granting 
plaintiff  80  days'  fnrther  time  within  which 
to  serve  and  file  his  amended  complaint 
Within  that  time,  to  wit,  on  February  20, 
1901.  the  Judge  made  another  order  granting 
an  additional  30  days.  The  amended  com- 
plaint was  filed  on  March  21.  1901.  The 
first  motion  was  made  March  9,  1901,  the 
gronnd  thereof  being  that  under  section 
1054,  Code  Civ.  Proa,  the  Judge  had  no 
authority  to  extend  the  time  In  which  to 
file  an  amended  complaint  beyond  80  days ; 
that  his  second  and  third  orders  were  con- 
sequently void ;  that  defendant,  having  failed 
Cal.Rep.  82-84  P.— 13 


to  Amend  within  t&e  first  80  days,  was  In 
default ;  and  tiiat  the  action  must  therefore 
be  dismissed.  The  second  motion  was  on 
the  further  stated  ground  that  plaintiff  had 
failed  to  prosecute  his  action.  There  was 
some  dispute  as  to  whether  the  minutes 
correctly  stated  the  proceedings,  and  the 
court  ordered  the  same  corrected,  so  as  to 
leave  out  the  statement  that  plaintiff  con- 
fessed the  demuner,  and  to  show  simply 
that  plaintiff  had  asked  leave  to  file  an 
amended  complaint  within  80  di^  which 
request  was  granted. 

We  deem  It  entirely  immaterial  whettier 
the  original  minute  entry  was  or  was  not 
correct  In  this  reqpect  We  know  of  no 
Btetutory  provision  limiting  the  power  of 
the  trial  court  as  to  the  time  that  may 
he  given  to  a  plaintiff  to  serve  and  file  an 
amended  complaint  Section  1064^  Code  Olv. 
Proc..  relied  upon  1^^  defendants,  has  no 
application.  That  sectlcm  Is  limited  by  Its 
terms  to  cases  where  time  la  allowed  by 
some  provfadon  ot  that  Code  fn  the  doing 
of  8<mie  act.  and  was  designed  to  enable  the 
court  or  Jiklge  to  grant  additkmal  ttane  to 
that  allowed  by  the  Code.  up<m  ffood  caoae 
shown.  In  granting  the  power  to  so  extend 
tbe  time  allowed  by  the  Code,  It  was  thought 
proper  to  limit  It  to  80  days.  But  the  time 
within  which  one  may  file  an  amended  com- 
plaint, when  permitted  by  the  court  so  to 
do,  Is  not  spedfled  by  any  proviston  of  law. 
and  is  a  matter  resting  entirely  within  the 
discretion  of  the  court.  Where  thwe  Is  any 
abuse  of  this  discretion,  probably  a  remedy 
would  be  tonnd  on  appeal;  but.  in  the  al>- 
sence  of  a  statutory  provision  Anrbldding  it 
we  cannot  hold  that  a  court  Is  wlfliout 
pow^  to  grant  more  than  80  days  for  the 
filing  of  an  amended  complaint  The  second 
and  third  orders  extending  the  time  were 
not  Uierefore.  void.  Nor  can  we  see  that 
there  was  any  prejudicial  error  in  the  grant- 
ing of  such  orders.  The  motion  for  dis- 
missal on  the  ground  of  want  of  prosecution 
was  addressed  to  the  discretion  of  the  court, 
and  there  was  no  error  in  denying  the  same. 

These  are  the  only  points  requiring  notice 
on  this  appeal.   The  Judgment  is  aflSrmed. 

We  concur:   SHAW.  J.;  VAN  DTEB,  J. 

147  Cal.  7S1 

VESTAL  v.  XOUNG  et  al.  (Sac.  1.162.) 
(Supreme  Court  of  California.  8eptl6,10(^) 

1.  Appeal  —  Obdeb  Dentiko  New  Tbial— • 
Scope  of  Review. 

Alleged  error  in  the  denial  of  a  motion  to 
dismiss  the  action  before  trial,  in  the  overrul- 
ing  of  a  demurrer  to  the  amended  complaint, 
that  the  findings  of  the  court  were  without  tlie 
issues,  and  that  the  findings  did  not  support 
the  judgment,  was  available  only  on  appeal 
from  the  judgment,  and  could  not  be  considered 
on  an  appeal  from  an  order  denying  a  new  trial. 

2.  Watees  AHn  Wateb  Coubses— BAsniSNra 
— Ibbioation  Ditch— Chakoe  ot  Location 
—Injunction. 

Where,  after  defendants  had  acquired  an 
•aaement  over  plaintiff's  land  for  an  irrisatioo 

Digitized  by  Google 


384  8a  PAOUiO 

ditch,  Qmt  eommencel  the  construction  of  an- 
other ditch  some  distance  from  the  original  one, 
It  was  Immaterial  to  plaintiff's  rivht  to  restrain 
mdi  acta  that  the  huid  taken  fram  such  addi- 
tional ditdi  bad  no  appredable  valu*. 
8.  Sahb— Pupi.10  Landb— ACQUISmOH  SUB- 

JKOT  TO  Babeuknt— Rights  or  PuacnxsEB. 
That  detoidanta  acaulred  a  right  ot  way 
OT«r  public  anoocupied  land  for  an  irricatlon 
ditch  did  not  entitle  them,  as  against  one  aeqnir- 
log  the  land  from  the  government  subject  to 
their  easement,  to  change  the  location  of  such 
ditch  on  the  land;  the  purchase  from  the 
gOTttnment  bavlnff  taken  the  land  nibjeet  <ml7 
to  the  right  of  waj  aa  it  existed  at  the  time  of 
bis  parchase. 

[Ed.  Note. — For  cases  in  point,  see  vot  48, 
Cent  Dig.  Waters  and  Water  Courses,  H  20^ 
261.] 

4.  Etidbnob— SnciUB  Facts. 

In  a  suit  to  restrain  defendanta  from 
changing  the  location  of  an  Irrigation  ditch 
over  plaintitE's  land,  which  defmdants  bad  an 
easement  to  maintain,  evidence  in  respect  to  the 
construction  of  ddlendant's  ditch  on  the  land  of 
another  was  ImmateriaL 

Department  1.  An>eal  from  Superior  Court, 
Lassen  County ;  F.  A.  Kelly,  Judge. 

Action  br  W.  A.  Vestal  against  Clias. 
Tonne  and  otbers.  From  an  ordw  denying 
defendants'  motion  for  a  now  trial,  th^  ap- 
yeah  Affirmed. 

W.  U.  Boardman  and  T.  B.  Dozler,  for 
wppellants,   N.  J.  Barry,  for  respondent 

ANGELLOm,  J.  This  is  an  appeal  by 
defendants  from  an  order  denying  tbetr  mo- 
tion for  a  new  trial  in  the  same  action  in 
which  the  Judgment  has  been  this  day  affirm- 
ed. Vestal  T.  Young  et  al.  (Sac.  1,184)  82 
Pac.  381,  Several  of  the  points  made  upon 
this  appeal,  tIz.:  (1)  The  motion  to  dis- 
miss the  action  made  before  the  trial  should 
hare  been  granted;  (2)  the  demurrer  to  the 
amended  complaint  should  have  been  sus- 
tained; (3)  the  findings  of  tlie  court  are 
without  the  issues  made  by  the  pleadings; 
and  (4)  the  findings  do  not  support  the  judg- 
ment— were  available  only  on  the  appeal 
from  the  Judgment,  and  cannot  be  considered 
on  the  appeal  from  the  order  denying  a  new 
triaL  They  were.  In  fact,  considered  and 
disposed  of  on  the  appeal  from  the  Judgment 

1.  It  is  contended  that  the  eridence  was 
insufficient  to  support  certain  findings  of 
the  court,  but  a  careful  consideration  there- 
of discloses  no  particular  wherein  it  was  in- 
sufficient to  support  the  findings  subBtantial- 
ly  stated  in  tlie  opinion  on  the  appeal  from 
the  Judgment ;  and,  as  there  shown,  the  find- 
ings warranted  the  Judgment  Much  reliance 
appears  to  be  placed  upon  the  fact  that  It 
was  Dot  shown  that  there  was  any  appreciable 
value  to  the  land  appropriated  for  the  ditch. 
This  Is  entirely  Immaterial.  It  was  plaln- 
tiflTs  land,  however  poor  it  might  be,  and  the 
fact  that  it  apparently  has  no  great  present 
value  will  not  Justify  one  who  has  no  legal 
right  thereto  in  appropriating  the  same. 
Plaintld  has  the  right  to  use  it  for  any  pur> 
pose  that  he  may  see  fit,  and  anything  that 
deprives  blm  of  tbo  free  and  unobstructed 
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nn  thereof  !■  an  Inraalon  of  bis  rlnbtii 
against  which  the  law  will  protect  him. 
Hue  an  Injunction  against  the  maintenance 
of  the  ditdi  by  defondanta  la  tbe  only  ade- 
quate means  of  preventing  the  acqolranoit 
by  preacrlptlim  d^oidanti  of  an  abaolato 
rlgbt  to  the  use  of  said  land  for  their  pnr^ 
poses.  There  was  eniBctent  eTideoce  to 
support  tbe  conclusion  that  the  ditch  waa 
constructed  npoo  an  entirely  different  line 
from  that  occupied  by  the  flumts  and  from 
1  to  20  feet  distant  therefrom.  It  cannot 
be  Bucceaafully  contended  that  this  was  not 
a  material  difference.  It  subjected  to  de* 
fendants*  use  land  of  plaintiff  that  was  not 
pn^rly  subject  thereto.  There  can,  of 
course,  be  nothing  hn  the  contention  that,  be- 
cause defendants  acquired  their  right  of  way 
over  public  unoccupied  lands  of  the  United 
States,  they  hare  tbe  right  as  against  one 
acquiring  tbe  land  from  tbe  government  snt^ 
Ject  to  their  easement,  to  change  the  location 
thereof  upcm  his  land.  He  took  his  land  sub* 
Ject  only  to  the  right  of  way  as  thus  located. 
See  McGuire  T.  Brown,  106  CaL  660,  89  Faa 
1060. 

2.  Certain  errora  are  alleged  In  regard 
to  the  admission  of  evidence  over  the  objec- 
tion  of  defendants.  The  evidence  so  admitted 
was  of  such  a  nature  that,  if  it  be  assumed 
that  tbe  Ixial  court  erred  in  each  ruling  as- 
signed, it  still  remains  that  the  conclusion 
of  the  court  upon  the  issues  material  to  tbs 
Judgment  could  not  have  been  affected  by 
the  evidence.  Tbe  court  did  not  err  in  re- 
fusing to  admit  testimony  on  the  part  of 
defendants  in  respect  to  the  construction 
of  tbelr  ditch  on  the  land  of  Bolar.  What 
defendants  had  done  on  other  land  than  that 
of  plaintiff  could  not  affect  the  detennination 
of  the  issues  between  plaintiff  and  defend- 
ants. 

8.  What  has  already  been  said  here  and 
in  the  opinion  on  the  appeal  from  tbe  Judg- 
ment disposes  of  all  points  made  under  the 
contention  that  the  motion  for  a  nonsuit 
should  have  been  granted. 

Tbe  order  drying  a  new  trial  is  afllrmed. 

We  concor:  SHAW,  X;  TAN  DYKB^  J. 

(Ut  Csl.  7») 

SMITH  et  al.  t.  GOETHE  et  al.  (Sac  1,376.) 
(Supreme  Court  of  California.   Sept  16,  1905.) 

1.  Tbusts  —  BKStn:.TiNO  Tbubts  —  Pttbchabi 

BT  LEnOBB  WITH  MoitBT  liKNT. 

Where  an  administrator,  having  mortgaged 
certain  property  jointly  with  his  mtestate  to 
secure  their  joint  debt,  thereafter  negotiated  a 
loon  on  a  mortgofre  of  the  same  property  and 
oth»  property  belonging  to  the  estate  for  the 
purpose  of  paying  his  mdivldual  indebtedness 
and  also  that  of  the  estate,  the  money  so  loaned 
became  in  equity  the  property  of  the  borrower, 
and  its  subsequent  uae  by  tbe  lender  to  pur- 
chase the  Joint  mortgage  was  in  legal  effect  a 
purchase  of  tlie  mortgage  for  the  borrower,  bo 
far  as  it  affected  the  property  of  tbe  estate. 

2.  ADUiniSTR&TOBa— AlXOWAHCB  OB  CLADCfr- 

Rank. 

The  administrator,  under  such  circum- 
stances, was  entitled  to  um  such  mortgage  for 
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ttie  puriwM  of  fixbsg  the  rank  of  the  mortsage 
debt  as  a  claim  acainst  tbe  estate,  and  to  b»> 
cure  him  against  subeegnent  liens  on  the  prop- 
erty of  tbe  estate,  it  any,  and  to  hold  it  as  a 
mortgage  npon  the  property  of  the  estate  to  the 
aztent  of  the  moneys  aavanced  hy  him  on  behalf 
the  estate  In  maktof  the  purchase. 

8.  SaUB— AdVAUCBUEHTS  BT  ADlOinSTEATOB. 

Where  an  administrator  had  no  funds  on 
hand,  and  was  not  chargeable  with  any  funds 
of  the  estate  vhatever,  no  duty  rested  on  him  to 
advance  mon^  to  the  estate  or  to  pnrcbase 
daims  against  It  and  discharge  them. 

[Bd.  Note. — For  cases  in  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators^  i 
1132.] 

4.  PaiKCipAi.  AND  Agent. 

Where  Intestate  was  Jointly  liable  with 
his  administrator  for  a  debt  secnred  by  their 
joint  mortgage,  which  was  thereafter  purchaaed 
with  the  proceeds  of  a  loan  made  to  the  admin- 
istrator <m  property  belonging  to  him  and  to  the 
estate  by  the  lender,  the  latter  would  be  rMard- 
ed  as  the  agoit  of  the  administrator  In  bis  in- 
dividnal  capacity  in  porehaslng  the  mortgage, 
and  as  such  conld  acquire  no  rights  superior  to 
those  which  would  have  accrued  to  him  had  he 
attempted  to  have  made  such  purchase  as 
against  the  estate,  and  henoe  the  estate  was  not 
deprived  of  its  right  to  redeem  by  a  foreclo- 
snre  of  sucb  mortgage  by  the  purchaser, 

6.  Trust — Mobtoaobs — Foeeclosum;  —  Juoch 

ICKRTS — ^ESTOFTIX. 

Where  an  Involuntary  trustee  has  acquired 
the  apparent  legal  title  to  the  property  of  the 
beneficiary  under  a  mortgage  foreclosure  sale, 
such  jud^ent  and  sale  will  not  estop  tbe  bene- 
ficiary from  establishing  the  trust 
0.  ADimnSTaATOBB — RKIVTB  AMD  Pbofits — A^ 

pucATioK  TO  Debts. 

Where  an  administrator  acquired  title  to 
certain  proiw^  belonging  to  tbe  estate,  sub- 
to  certain  liens.  It  was  his  duty  as  sudmln- 
tor  to  apply  the  tents  accruing  from  the 
ivop^ty  (rf  the  eatata  on  its  debts. 

[fid.  Note.— ror  cases  In  point,  see  toL  22. 
Cent.  Dig.  Bxecntors  and  Administratora.  | 
1053.1 

7.  Liens — Entobcement— Rsdsmption  —  Ih- 
teblocctobt  judomekt. 

In  a  suit  to  redeem  certain  propertr  from 
liens  and  for  an  accoondng,  it  was  not  essen- 
tial that  an  interlocutory  decree  should  be  rea- 
dered  from  which  an  appeal  could  be  taken  as 
provided  by  Code  Civ.  Proc.  I  963,  as  soch 
sectitm  only  gives  tbe  right  ot  appeal  trtm  soch 
decree  when  one  is  made. 

&  TBUBTft— EiSTABUSHlIEHT — DlCBKB. 

Where  an  administrator  mortgaged  sepa- 
rate parcels  of  real  estate,  aome  belonging  to 
himself  personally  and  others  belonging  to  the 
estate,  it  waa  the  doty  of  the  court,  in  an  action 
to  establish  a  voluntary  trust  as  to  those  par- 
cels belongii^  to  the  estate  and  to  compel  a  con- 
veyance on  payment  of  the  liens  which  had  been 
satisfied  by  dtfendant,  to  determine  the  amount 
necessary  to  redeem  each  separate  parcel. 

Department  i.  Appeal  from  Superior  Court, 
Sacramento  County;  J.  W.  Hughes,  Judge. 

Action  by  S.  B.  Smith,  as  admluiBtrat<»r 
of  tbe  estate  of  Ann  Thomas,  deceased,  and 
others,  against  H.  J,  Goethe  and  others. 
From  a  judgment  In  favor  of  the  estate, 
and  from  an  order  denying  defendants'  mo- 
tion for  a  new  trial,  they  appeal.  Reversed. 

Rehearing  denied  October  16,  1905. 

Derlln  ft  D«vlln,  for  appellanta,  A.  L. 
Shlnn  and  P.  8.  DriTer  (Whlta  ft  IfUler, 
ot  connsel),  for  rfl«p(Midenti. 


SHAW,  3.  TblB  Ifl  an  appeal  the  de- 
fendanta  from  a  judcment  in  favor  of  the 
estate  of  Ann  Thomas  and  from  an  ordw 
denying  their  motion  for  a  new  trial.  The 
present  plaintiffs  are  tbe  ulminlstrators  rep- 
resoiting  tbe  estates  of  Ann  Tbomas  and 
Frank  Tbomas,  reqiectlTely,  ^e  action  was 
began  by  Frank  Thomas,  in  bis  own  behalf 
and  as  administrator  of  the  estate  of  Ann 
Thomas,  then  deceased.  Frank  Thomas  died 
aftor  the  Judgment  ^pealed  fr«n  was  ta- 
tered,  and  his  successor  and  personal  rep- 
resentative ban  been  snbstitnted  as  plain* 
tUh.  Judgmnit  was  given  In  favOT  ot  tbe 
defendants  against  Frank  Thomas,  and  in 
favor  of  the  estate  of  Ann  numaB  against 
the  defoidants.  No  appeal  bas  bem  taken 
by  Frank  Tbomas,  or  bis  r^resentattve, 
from  the  Judgmoit  against  lilm,  and  tbe 
rights  oC  the  estate  of  Ann  Thomas,  aM 
against  the  defendants,  are  alone  concemeo. 

A  geieral  demmter  to  the  complaint  waa 
overniled,  and  the  snfficien<7  of  tbe  facts 
stated  to  give  a  canse  of  aedon  In  favor  ot 
the  esteto  ot  Ann  Thomas  is  the  first  qnee- 
tlon  presented  for  our  consideration.  The 
facts  alleged  are  in  substance  as  foHows: 
Ann  Thomas  died  on  April  25,  1896,  the 
owner  of  tbe  souUi  4fi  feet  of  lot  8  of  a 
cwtain  blodk  In  Sacramento,  width  tor  con- 
venience Is  derignated  as  "parcel  S,**  and  of 
the  undivided  we-halt;  as  Joint  owner  with 
Frank  Thomas,  of  four  other  parcels  In  the 
same  block,  situated  In  Jots  1  and  Si  and  for 
convenience  deslgMited  as  "parcels  1,  2,  8^ 
and  4."  Prior  to  her  death  she  and  Frank 
Thosuis  had  J<totly  executed  a  deed  at  trust 
to  certain  parens  to  secure  a  dd>t  of  f2,000 
due  to  tbe  Farmers*  ft  Medianics'  Bank 
and  a  nuntgage  to  one  Cadwallader  ot  $8;400l 
It  Is  alleged  that  tbe  deed  and  mortgage 
each  Included  all  of  the  five  parcds  ot  land. 
Frank  Thomas  and  Maggie  Thomas  were  the 
sole  heirs  at  law  ot  Ann  Thomas.  Soon 
after  her  death  Frank  Thomas  was  appointed 
administrator  of  her  estate,  and  continued 
to  act  as  such  thereat^  during  all  <tf  tlie 
tranaaettons  Involved  in  the  case.  Be  be* 
came  personally  indebted  to  other  parties, 
and  to  secure  bis  personal  dAta  he  there- 
after executed  mortgages  upon  bis  Interest 
In  all  of  tbe  said  five  parcels  of  land,  and 
included  therein  two  oth»  parcels  owned 
by  him  In  anotbn  blodc  In  tbe  city;  but, 
as  Us  rights  are  not  concerned,  it  Is  uo- 
necessary  to  refer  to  these  parcels  furtbtf. 
On  April  S,  1900^  for  the  purpose  of  dla- 
chargtng  part  of  the  Indebtedness  of  him- 
self and  the  estate  ot  Ann  Thomas,  Frank 
Thtnuas  borrowed  tkrom  Curtis,  Oarmichael 
ft  Brand,  a  corporation,  the  sum  of  98,400, 
and  as  security  tberefor  executed  to  Brand, 
as  trustee  for  said  corporation,  a  deed  ab- 
solute in  form  to  all  his  interest  in  tbe  said 
seven  parcela  of  land,  and  at  the  same  time 
and  as  part  of  the  same  transaction  executed 
a  written  contract  with  Carmichael,  wlw 
was  acting  in  behalf  of  and  for  said  corpora- 
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4ion,  80  far  as  his  duty  under  the  contract 
was  concerned.  This  contract  in  legal  effect 
■provided  that  Carmlcbael  should  act  as  agent 
for  Thomas  to  tease  or  rent  all  of  the  in- 
terest of  Frank  Tbomas  In  all  of  said  real 
proper^?,  collect  the  rents  accruing  thereon, 
insure  the  improTements,  and  apply  said 
rents,  first,  to  paying  his  commissions  for 
making  the  loan,  and  as  agent  In  collecting 
such  rents;  second,  to  pay  the  insurance 
premiums ;  third,  to  pay  the  Interest  or  prin- 
cipal of  the  prior  mortgages  on  the  property 
aforesaid;  fourth  and  fifth,  to  pay  repairs 
and  taxes  and  other  paramount  liens ;  sixth, 
to  pay  interest  on  the  loan  of  $8,400;  and 
that  the  contract  of  agency  should  continue 
until  all  Indebtedness  to  the  corporation  was 
discharged.  Thereupon  Frank  Thomas  de- 
livered to  said  Oarmlchael  corporation  the 
possession  and  control  of  all  the  above-men- 
tioned real  estate,  including  that  of  the 
estate  of  Ann  Thomas,  as  well  as  his  own, 
for  the  purpose  of  collecting  the  rents  and 
applying  the  same  to  the  payment  and  sat- 
isfaction of  the  said  debts  of  the  estate  and 
of  Frank  Tbomas;  and  thereafter  that  cor- 
poration and  the  H.  J.  Ooethe  Company,  its 
successor,  continued  to  control  and  manage 
all  of  said  property,  and  to  collect  the  rents 
thereof,  under  and  In  pursuance  of  the  agree- 
ment aforesaid.  The  $8,400  loaned  to  Frank 
Thomas  was  appareatly  not  delivered  to  him. 
It  Is  allied  that  It  was  used  by  the  Car- 
mlcbael corporation  in  the  purchase  of  liens 
against  the  property  aforesaid.  Including  the 
mortgage  to  Cadwallader  (alleged  to  cover 
parcels  1  to  6,  inclusive),  and  that  assign- 
ments of  said  liens  were  taken  to  Car- 
mlcbael, as  agent  for  hla  corporation,  as 
security  for  the  said  sum  of  $8,400.  The 
-H.  J.  Goethe  Company  subsequently  became 
the  owner  of  other  liens  on  the  property, 
the  amounts  whereof  were  unknown  to  plain- 
tlfiF.  Carmlchael,  in  his  own  name,  sued 
to  foreclose  the  Cadwallader  mortgage,  join- 
ing as  defendants  to  the  action  Frank 
Thomas,  individually  and  as  administrator 
of  the  Ann  Thomas  estate,  and  the  H.  J. 
Goethe  Company.  On  October  26,  1901, 
while  the  foreclosure  suit  was  pending,  the 
Carmichael  corporation  sold  and  transfen-ed 
to  the  H.  J.  Goethe  Company  the  mortgage 
to  Cadwallader,  the  $8,400  mortgage  of 
Frank  Thomas,  and  all  its  other  claims  and 
demands  against  Frank  Thomas,  for  $9,500, 
and  agreed  that  the  H.  J.  Goethe  Company 
should  thereafter  be  entitled  to  all  rents 
due  or  collectible  from  the  property  covered 
by  the  mortgages.  Judgment  of  foreclosure 
of  the  Cadwallader  mortgage  was  obtained 
In  the  name  of  Carmlchael  for  the  corpora- 
tion after  this  agreement  and  transfer  to 
the  H.  J.  Goethe  Company,  and  the  judgment 
was  thereupon  assigned  to  the  H.  J.  Goethe 
Company  in  fulfillment  of  the  agreement  to 
transfer.  From  and  after  October  25,  1901, 
the  H.  J.  Goethe  Company  collected  the  rents 
of  sold  property  and  applied  the  same  to  its 
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own  use.  That  company  had  full  notice  af 
all  the  rights  of  the  estate  of  Ann  Thomas 
at  the  time  it  made  the  agreement  with  and 
purchase  from  the  Carmichael  corporation. 
On  November  14,  1901,  the  trustees  named 
in  the  trust  deed  aforesaid.  In  execution  of 
the  trust,  sold  parcels  3,  4,  and  6  of  the  real 
estate.  Including  the  Interest  of  Frank  Thom- 
as therein,  as  well  as  that  of  the  estate,  to 
the  H.  J.  Goethe  Company  for  $2,157.74; 
said  company  being  at  the  time  in  the  con- 
trol and  management  thereof,  pursuant  to 
the  transfer  of  October  25,  1901,  made  by 
the  Carmichael  corporation.  On  December 
7,  1901,  on  foreclosure  sale  under  the  judg- 
ment foreclosing  the  Cadwallader  mortgage 
parcels  1  to  0,  Inclusive,  of  the  real  estate, 
were  sold  to  the  H.  J.  Goethe  Company. 
It  is  then  averred  that  "by  virtue  of"  the 
mortgages  and  liens  held  by  the  H.  J.  Goethe 
Company,  and  of  the  "money  advanced  by 
said  company  In  purchasing"  parcels  3,  4, 
and  6  at  the  trustee's  sale,  the  estate  of  Ann 
Tbomas  became  Indebted  to  said  company  la 
an  amount  to  plaintiffs  unknown,  whl<^  wu 
wholly  unpaid;  that  plaintiffs  had  made 
due  effort  to  settle  with  the  said  company 
and  redeem  the  said  property  from  the  mort- 
gages, liens,  and  obligations  against  it  held 
by  said  company,  but  that  said  company 
claimed  to  own  the  said  i^operty  in  fee 
and  denied  the  plaintiffs*  right  to  redeem; 
and  that  plaintiffs  are  able  and  willing,  and 
offer,  to  pay  to  said  company  all  moneys  due 
it  upon  such  redemption.  The  prayer  is  for 
an  accountlt^  of  the  rents  and  profits  receiv- 
ed by  the  H.  J.  Goethe  Company,  for  a  deter- 
mination of  the  amount  owing  by  plaintiffs 
to  that  company,  for  a  conveyance  of  the 
property  by  that  company  to  the  estate,  up- 
on payment  of  the  amount  due,  and  for 
general  relief.  We  have  stated  the  aver- 
ments of  the  complaint  according  to  their 
legal  effect,  and  have  treated  a  statement 
of  an  act  by  or  transfer  to  an  agent  as  If  It 
were  alleged  to  have  been  done  or  received 
by  the  principal. 

The  purpose  of  the  action  obviously  1b  to 
charge  the  defendants  as  involuntary  trus- 
tees of  the  estate  of  Ann  Thomas,  deceased, 
with  respect  to  the  Interest  of  the  estate  in 
the  real  property,  to  ascertain  the  amounts  for 
which  as  such  trustees  the  defendants  have 
a  lien  or  charge  upon  such  interest,  and  to 
obtain  a  reconveyance  upon  payment  there- 
of. There  are  no  allegations  that  there  was 
any  fraudulent  Intent  or  had  faith  towards 
the  plaintiffs  on  the  part  of  either  of  the  de- 
fendants, and  the  case  must  be  considered 
as  free  from  that  element  The  defendants 
are  purchasers  with  notice,  and  consequent- 
ly have  only  such  rights  against  the  estate 
as  the  Carmichael  corporation  would  have 
had  If  there  had  been  no  transfer  by  It  to 
the  defendant  corporation.  The  $8,400  which 
the  Carmichael  corporation  loaned  to  Frank 
Thomas  became  In  eqnil?  the  property  of 
Thomas  as  soon  as  it  was  thus  loaned.  Its 
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nbseqiient  use  1^  flie  Carmlcliael  corpora- 
tion to  purchase  tbe  Cadwallader  mortgage 
was  In  1^1  effect  a  pardiase  of  that  mor^ge 
fOr  Thomas,  so  far  as  It  affected  tbe  proper* 
ty  of  tbe  estate.  Tbe  corpcvatlon  could,  by 
snch  pnrebase,  acquire  no  greater  rlgbts 
against  tbe  estate  tban  Frank  Tbomas  would 
have  bad  if  he  bad  parcbased  tbe  property 
directly  with  bis  own  funds.  Tbe  mort- 
gage was  made  Jointly  by  himself  and  ttm 
deceased  to  secure  tbelr  Joint  debt  His 
own  land  was  bonnd  for  tbe  nu^ety  of  tb.B 
debt  owing  by  tbe  estate,  and  he  was  also 
personally  bonnd  flierefor  as  Joint  d^)tor. 
Hence,  with  respect  to  Uie  half  which  tbe 
Mtate  ought  to  pay  as  betwerai  the  two  Joint 
debtors,  he  was  in  the  position  of  a  surety 
for  the  estate,  with  bis  land  mortgaged  for 
tts  benefit.  In  snch  case  be  would  bave  tbe 
Tlglit  to  use  tbe  mortgage  for  the  purpose 
of  fixing  tbe  rank  of  the  mortage  debt  as  a 
claim  against  the  estate,  and  as  a  protection 
against  subsequent  ll«ns  by  other  parties 
upon  the  property  of  tbe  estate,  If  there 
were  any,  and,  genwally,  to  bold  it  as  a 
mortgage  upon  tbe  property  of  tbe  estate  to 
the  extent  of  the  moncTS  advanced  by  blm 
on  behalf  of  fbe  estate  In  making  the  pur- 
chase. In  other  words,  he  would  be  entitled 
to  subrogation,  as  against  the  estate,  to  the 
righto  of  Cadwallader,  the  mortgagee.  11 
Am.  &  Eng.  Bnc.  of  Law,  p.  119.  It  Is  not 
dalmed  that  be  bad  on  hand,  or  as  admin- 
istrator was  chargeable  with,  any  funds  of 
tiie  estete  whatever.  No  duty  rested  on  him, 
under  such  drcnmstances,  to  advance  money 
to  the  estate,  or  to  buy  claims  atralnst  It 
and  discharge  them.  He  could  obteln  no 
additional  advantoge  for  himself,  as  against 
the  estate,  by  so  doing,  nor  make  the  pur- 
chase operate  to  the  disadvantage  of  the 
estete;  but  we  perceive  no  reason  why  he 
should  not  be  protected  by  allowing  him  the 
benefit  of  the  debt  and  Hen  according  to 
the  status  tbey  had  acquired  prior  to  bis 
purchase.  But  he  would  not  be  i)ermltted, 
while  acting  as  administrator,  to  bring 
an  action  against  himself  to  foreclose  a  Hen 
tiius  obtained,  or  cause  it  to  be  done  In  the 
name  of  an  agent,  and,  after  obtelning  a 
decree  of  foreclosure  and  purchasing  the 
property  of  the  estate  at  tbe  foreclosure  sale, 
to  thereafter  bold  such  properly  as  bis 
own.  He  was  a  trustee  of  the  property 
of  the  estete  for  the  benefit  of  the  creditors 
and  heirs.  A  trustee  "may  not  obteln  any 
advantage  over"  the  beneficiaries  "by  the 
slightest  •  •  •  adverse  pressure  of  any 
kind.**  ClT.  Code,  S  222a  He  "may  not 
use  or  deal  with  the  trust  property  for  his 
own  profit  or  for  any  other  purpose  uncon- 
nected with  the  trust,  In  any  manner."  Civ. 
Code,  S  2229.  Neither  be  nor  his  agent  can 
take  part  In  any  transaction  concerning 
properties  In  which  he  has  an  Interent,  pres- 
eut  or  contingent,  adverse  to  the  beneficiary, 
except  by  consent  of  the  benefJctary,  or  or- 
der Of  tbe  proper  court  Clr.  Cod^  |  2230. 


The  trustee  cannot  enforce  any  claim  against 
the  trust  property  which  be  purchased  after 
bis  appointment  as  trustee.  Civ.  God^  | 
2268.  Tbe  rule  concerning  such  transac- 
tions Is  thus  stated  in  Pomeroy's  Equity 
Jurisprudent^  vol.  8  (3d  Ed.)  S  1077:  "As 
long  as  the  confidential  relation  laste  the 
trustee  or  other  fiduciary  owes  an  undivided 
du^  to  his  beneficiary,  and  cannot  place 
blmself  in  any  other  position  which  would 
subject  blm  to  confilctlng  duties,  or  expose 
him  to  the  temptation  of  acting  contrary  to 
tbe  best  Intereste  of  bis  original  cestui  que 
trust  This  prohibition  operates  Irrespec- 
tively of  the  good  faith  or  bad  faith  of  such 
dealing.  It  Is  therefore  a  gross  violation  of 
his  duty  for  any  trustee  or  director,  acting 
In  bto  fldnduy  capadty,  to  enter  into  any 
contract  wlt^  himself  connected  with  the 
trust  or  Ite  management  Socb  a  contract 
Is  voidable,  and  may  be  defeated  or  set  aside 
at  the  suit  of  the  benefldary.  •  •  •  If, 
however,  the  trustee's  act,  in  violation  of 
this  rule,  is  not  done  In  bad  faith,  and  the 
beneficiary  has  received  any  boiefit  there- 
from, it  cannot  be  avoided  witbout  a  restora- 
tion to  tbe  trustee  of  what  has  been  thus 
received.**  Further,  the  same  author  says: 
"Courts  of  equity  have  carefully  refrained 
from  defining  the  particular  instances  of 
fiduciary  relations  In  socb  a  manner  that 
other  and  perhaps  new  cases  ml^t  be  ex- 
cluded. It  is  settled  by  an  overwhelming 
weight  of  authority  that  the  principle  ex- 
tends to  every  possible  case  In  which  a 
fiduciary  rdation  exists  as  a  fhct,  In  which 
there  Is  confidence  reposed  on  one  side,  and 
resulting  superiority  and  Influence  on  tbe 
other."  2  Pom.  Eq.  Jnr.  (8d  Ed.)  S  956.  Tbe 
consequent  application  of  these  rules  to  tbe 
present  case  Is  that,  If  the  administrator, 
Frank  Thomas,  had  himself  purchased  tbe 
property  of  the  -estate  at  tbe  foreclosure 
sale,  whether  decreed  In  a  suit  by  tbe  origi- 
nal mortgagee,  Cadwallader,  or  in  a  suit  as 
above  set  forth,  he  would  not  be  allowed  to 
claim  title  thereto  adversely  to  tbe  estate, 
but  would  stand  chai^^  In  respect  to  tbe 
title  as  trustee  of  tbe  estate,  and  would  be 
compelled  to  reeonvey  It  to  the  estate  upon 
payment  to  blm  of  the  amount  equitably  due 
him  from  the  estate  on  account  of  tbe  Joint 
debt.  The  Carmlchael  corporation,  and  Car- 
mlchael.  Its  agent,  in  buying  the  mortgage 
with  his  money  and  foreclosing  tbe  same, 
must  be  r^rded  as  the  mere  agente  of 
Frank  Thomas,  and  as  such  they  could  ac- 
quire no  rights  superior  to  those  which 
would  have  accrued  to  him,  bad  be  attempt- 
ed to  do  the  same  thing  In  person.  Of 
course,  he  could  not  have  sued  himself  as 
administrator;  but,  by  procuring  another  to 
do  It  for  him,  the  nature  of  the  transaction 
and  its  effect  In  equity  Is  not  changed.  The 
agent  who  acted  In  his  stead  stands  charged 
as  trustee  precisely  as  he  would  have  been 
if  tbe  original  mortgagee  had  foreclosed,  and 
be,  while  he  was  the  administrator,  had 
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bought  at  the  foreclosare  sale.  The  H.  J. 
Goethe  Ckimpany,  having  notice  of  all  the 
facta,  ]fl  In  no  better  position,  so  far  as  its 
rights  under  the  mortgage  foreclosure  are 
concerned,  and  Is  bouDd  to  reconvey  on  pay- 
ment of  the  amount  Justly  due  upon  the 
portion  of  the  debt  owing  by  the  estate  to 
Frank  Thomas.  The  case  is  in  many  re- 
spects similar  to  Raynor  t.  Mlntzer,  67  Cal. 
169,  7  Pac.  431.  In  that  case  the  parties 
were  chargeable  as  trustees  because  of  their 
actual  fraud,  and  in  this  case  because  of 
the  legal  relation  of  Frank  Thomas  to  the 
estate;  bnt  the  principle  applies  to  all  trus- 
tees alike,  and  in  that  case,  as  In  this,  the 
purchase  was  made  by  the  intervention  of 
a  third  person  at  the  Instance  of  the  parties 
charged.  We  think  the  complaint  states 
a  good  cause  of  action,  so  far  as  the  trans- 
action of  the  Cadwaltader  mortgage  Is 
concerned. 

In  view  of  what  has  been  said,  it  is  scarce- 
ly necessary  to  add  that  neither  the  statU' 
tory  right  to  redeem  from  the  foreclosure 
sate  nor  the  effect  of  the  judgment  of  fore- 
closure as  an  estoppel  against  the  estate  of 
Ann  Thomas  can  oi>erate  to  diminish  or  take 
away  the  right  of  that  estate  to  chaise  the 
defendant  company  as  trustee,  for  Its  benefit, 
of  the  apparent  legal  title  by  that  means 
obtained.  By  the  principles  of  equity,  to 
which  we  have  referred,  it  would  be  obliged 
to  bold  any  legal  title  to  the  property  of  the 
estate  obtained  by  the  attempt  to  enforce 
paymeut  of  these  debts  as  a  title  In  trust 
for  the  benefit  of  the  estate.  The  case  of 
Raynor  t.  Uintzer.  supra,  is  authority  for 
this  proposition.  Where  the  trust  relation 
exists,  the  party  charged  as  trustee  cannot 
by  any  circuitous  method,  without  the  corn- 
sent  of  the  cestui  que  trust;  free  himself  from 
the  obligations  arising  therefrom.  The  same 
principles  of  equity  apply  to  the  title  of  the 
H.  J.  Goetbe  Company,  under  the  trustee's 
sale,  of  parcels  3,  4  and  S.  It  was  at  the 
time  of  that  sale  in  possession  of  the  interest 
of  Ann  Thomas  in  tbe  property,  having  ob- 
tained such  possession  from  the  Carmichael 
corporation,  with  full  notice  of  the  rights  of 
the  estate  and  the  trust  obligations  of  that 
corporation  concerning  the  same.  It  does 
not  clearly  appear  whether  the  agreement 
under  which  possession  of  tbe  interest  of 
Ann  Thomas  in  the  property  was  delivered 
to  the  Carmichael  corporation  was  written 
or  i)aroI,  express  or  implied.  It  Is  In  sub- 
stance stated,  however,  that  the  rents  there- 
of were  to  be  collected  by  that  corporation 
and  applied  in  satisfaction  of  the  debts  of 
that  estate  and  of  Frank  Thomas.  It  was 
the  duty  of  Frank  Thomas  In  bis  fiduciary 
capacity  as  administrator  to  apply  the  rents 
accruing  from  the  property  of  tbe  estate  up- 
on its  debts.  Perhaps  tills  would  require  the 
application  to  be  made  upon  the  debts  gen- 
erally, rather  than  upon  these  particular 
debts;  but  the  defendants  cannot  insist  upon 
thlsh  nor  take  advantage  of  any  lack  of  au- 


tborlty  In  Thomas  to  make  tbe  particular 
application  which  he  directed,  and,  besides. 
It  does  not  appear  that  tbe  estate  owed  any 
other  debts.  From  these  facts  It  is  necm- 
sarily  implied  that  the  portion  of  tbe  rents 
arising  from  the  Interest  of  the  estate  would 
be  applicable  solely  to  tbe  payment  of  the 
mortgage  to  Cadwallader  and  the  debt  se- 
cured by  the  trust  deed.  The  Carmichael 
corporation  was,  therefore,  in  possession  of 
the  property  of  the  estate  as  trustee  for  the 
purpose  of  collecting  the  rents  and  applying 
the  same.  In  part  at  least,  upon  the  debt  se- 
cured by  the  trust  deed,  and  the  H.  J.  Goethe 
Company,  having  notice  of  tbe  trust  relation 
at  the  time  it  acquired  possession,  would  be 
bound  by  the  same  obligations,  and  would 
hold  under  the  same  trust  Tbe  transferee 
liaving  notice  of  the  facta,  neither  party  to 
the  transfer  of  possession  could  gain  any  ad- 
ditional rights  adverse  to  the  estate  by  means 
thereof.  This  constructive,  trust,  Imputed 
where  confidential  relations  exist,  does  not 
depend  upon  the  fairness  or  unfairness  of  tbe 
unauthorized  disposition  which  the  trustee 
attempts  to  make  ot  tbe  trust  property,  nor 
upon  tbe  existence  of  an  intention  to  create 
a  trust  by  the  unauthorized  transaction.  Al* 
anlz  V.  Casenave.  91  Cal.  41,  27  Pac.  621; 
Wlckersham  v.  Crittenden,  93  Cal.  17,  28  Pac. 
788;  8  Pom.  Eq.  Jur.,  supra.  Hence  It  la 
immaterial  whether  the  sale  was  or  was  not 
for  a  fair  price,  or  whether  the  transfer  to 
the  Carmichael  corporation  for  the  purpose 
of  having  the  rents  applied  on  tbe  debts  was 
beneficial  to  the  estate  or  not.  It  is  immate- 
rial whether  Frank  Thomas  had  or  had  not 
authority,  as  administrator  of  tbe  estate,  to 
make  such  a  dlspositijon  of  Its  property.  If 
be  acted  without  authority,  the  pairty  who 
gained  the  unlawful  possession  thereby  will 
not  be  allowed  to  dispute  the  trust  obliga- 
tions arising  from  the  transaction  by  impU- 
cation  of  law.  The  Goethe  Comjuny,  being 
in  possession  under  this  trust  to  pay  the  debt 
secured  by  the  trust  deed  out  of  the  rents 
received,  was  occupying  a  fiduciary  relation 
to  the  estate,  and  by  the  principles  above 
stated  would  be  precluded  from  purchasing 
at  the  trustee's  sale  and  claiming  the  title 
thus  obtained  free  tiom  the  obilgatious  of 
the  trust  Tbe  fact  that  Frank  Thomas,  as 
heir  of  Ann  Thomas,  had  Inberited  the  title 
to  one-half  of  her  lands,  subject  to  adminis- 
tration, is  immaterial,  so  far  as  the  trust 
here  involved  is  concerned.  His  right  as 
heir  Is  subordinate  to  the  rights  of  the  estate. 
The  most  that  the  defendant  coriKiratlon 
could  ask  by  reason  of  their  acquisition  of 
such  right  would  be  to  have  a  clause  inserted 
in  the  decree  to  tbe  effect  that  if.  upon  final 
settlement  of  the  estate  of  Ann  Thomas, 
there  should  remain  for  distribution  any  part 
of  the  Interest  of  Frank  Thomas,  as  such 
heir,  in  any  part  of  this  land  or  its  proceeds, 
the  said  defendant  would  be  entitled  thereto. 
It  follows  that  the  facts  stated  also  constitute 
a  good  cause  of  action  to  redeem  tbe  prop- 
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ert7  of  the  estate  from  the  sale  nnder  tbe 
triist  deed,  and  tbat  the  demurrer  was  prop- 
erly overruled. 

It  Is  claimed  that  the  court  should  have 
made  an  Interlocutory  order  declaring  the 
right  to  redeem,  and  directing  an  accounting 
as  to  the  amount  necessary  to  he  paid  for 
that  purpose.  This  claim  Is  made  upon  the 
ground  that  since,  by  amendment  to  section 
963  of  the  Code  of  Civil  Procedure,  such  an 
interlocutory  order,  If  made,  would  be  ap- 
pealable, the  eftect  Is  to  make  ft  Imperative 
upon  tbe  court  In  all  actions  to  redeem  to 
make  the  Interlocutory  order,  so  as  to  give 
the  opportimity  to  appeal.  Obviously  the 
amendment  was  not  so  Intended,  and  has  no 
such  effect.  It  recognizes  the  fact  that,  al- 
though such  practice  Is  not  contemplated  by 
the  Code  of  Civil  Procedure,  yet  by  the  prac- 
tice In  equity  tbe  court  In  Its  discretion  may 
make  such  an  order,  and  It  merely  gives  the 
right  of  appeal  therefrom  In  case  the  order 
Is  made.  The  court  Is  not  bound  to  follow 
this  practice,  and  In  many  cases  It  should  not 
do  BO.  Generally  It  will  be  found  fully  as 
convenient  and  conducive  to  Justice,  and  less 
expensive  to  all  parties,  to  proceed  with  the 
trial  of  all  tbe  Issues  before  making  findings 
or  rendering  Judgment  upon  any  fact,  and  In 
such  cases  the  proper  course  would  be  to  pro- 
ceed with  the  findings  and  Judgment  as  In 
any  ordinary  action.  But,  In  any  event,  it 
Is  a  matter  of  discretion,  and  the  amendment 
of  the  Code  has  not  dbaaged  the  rule. 

The  court  made  a  general  finding  that  all 
tbe  allegations  of  the  complaint  were  tme. 
but  made  certain  specific  exceptions,  which 
are  Important,  because  they  show  that  the 
Judgment  given  is  not  supported  by  the  facts. 
According  to  these  findings  and  tbe  evidence, 
tbe  trust  deed  embraced  only  parcels  8,  4, 
and  5,  and  the  Cadwallader  mortgage  cover- 
ed only  parcels  1  and  2.  These  were  the  only 
liens  upon  the  interest  of  the  estate  of  Ann 
Tliomas.  It  was  further  found  that  the 
amount  necessary  to  be  paid  to  the  Goethe 
Company  by  tbe  estate  of  Ann  Thomas  to 
redeem  the  entire  property  was  tbe  sum  of 
$6,549.82,  which  exim  included  the  amounts 
due  on  both  of  the  Hens  aforesaid.  Judg- 
ment was  given  to  tbe  effect  that  upon  the 
payment  of  that  snm  tbe  Goethe  Company 
should  reconvey  to  the  Ann  Thomas  estate 
all  of  the  five  parcels,  Including  tbe  Interest 
obtained  by  that  company  from  Frank 
Thomas  by  his  absolute  deed,  as  well  as  that 
of  Ann  Thomas,  deceased,  as  to  which  latter 
alone  it  Is  charged  with  the  trust.  This 
is  manifestly  wrong,  both  In  the  amount  re- 
quired to  be  paid  and  in  the  interests  requir- 
ed to  be  conveyed.  It  was  also  Improper  to 
combine  the  two  liens  and  require  a  payment 
of  both  to  obtain  a  reconveyance  of  the 
property  covered  by  either.  Tbe  liens,  so 
far  as  the  estate  of  Ann  Thomas  is  concerned, 
are  and  bave  been  entirely  separate  and 
distinct,  and  are  upon  different  parcels  of 
land.  The  right  of  the  estate  to  redeem 


from  either,  and  the  corresponding  obliga- 
tion of  the  defendant,  are  not  dependent 
upon  the  payment  of  the  other.  The  defend- 
ant corporation  bad  acquired  absolutely  the 
interest  of  Frank  Thomas  In  all  tbe  land  In 
satisfaction  of  the  debts  due  It  from  him, 
Including  other  debts  for  which  Ann  Thomas 
never  became  liable;  and  that  corporation 
was  under  no  obligation  to  convey  that  inter- 
est to  the  estate  of  Ann  Thomas,  either 
upon  payment  of  the  debt  or  upon  any  other 
condition  whatever.  If  that  Interest  In  any 
parcel  bad  any  value  in  excess  of  the  one- 
half  of  the  Joint  debt  for  which  such  parcel 
was  bound,  the  Goethe  Company  was  entitled 
to  the  benefit  of  It  (Of  course,  we  do  not 
here  refer  to  the  Interest  of  Frank  Thomas 
as  heir  of  Ann  Thomas.)  After  ascertaining 
that  the  interest  of  Frank  Thomas  and  his 
part  of  the  Joint  debts  were  thus  disposed 
of  absolutely,  the  court  should  bave  consid- 
ered and  settled  the  case  with  r^ard  to 
tbe  estate  of  Ann  Thomas  In  the  same 
manner  as  If  tbe  Hen  of  the  trust  deed  bad 
covered  only  parcel  S  and  her  half  Interest 
in  parcels  8  and  4,  and  had  been  for  one- 
half  of  the  amount  due  thereon  at  the  time 
of  the  transfer  of  possession  to  tbe  Car- 
mlchael  corporation,  and  should  have  adjust- 
ed tbe  account  by  applying  the  rents  ac- 
cruing from  her  Interest  upon  tbe  amount 
due  upon  the  one-half  of  the  original  debt, 
which  in  equl^,  as  between  Ann  Thomas 
and  Frank  Thomas,  she  should  have  paid, 
and  should  bave  pursued  a  similar  course 
concerning  the  debt  and  land  covered  by  tbe 
Cadwallader  mwtgage.  Tbe  defendant  cor- 
poration Is  entitled  only  to  tbe  rights  which 
Frank  Thomas  would  bave  had  against  the 
estate  If  he  had  attempted  to  acquire  tbe 
title  himself;  that  Is,  to  bold  the  Interest 
of  the  estate  In  tbe  respective  properties 
as  security  for  the  respective  moieties  of 
the  debts  due  from  the  estate.  The  two 
accounts  should  have  been  stated  separately. 
In  the  Cadwallader  mortgage  account  tbe 
Goethe  Company  should  have  beea  credited 
with  one-half  of  the  amount  actually  paid 
for  the  mortgage  by  the  Carmlchael  cor- 
poration out  of  the  58,400  loaned  to  Frank 
Thomas,  with  one-half  of  all  reasonable  ex- 
penses paid  and  incurred  by  that  corpora- 
tion and  tbe  defendants  for  repairs,  taxes, 
insurance,  and  otherwise,  upon  parcels  1  and 
2,  and  with  accruing  Interest  on  the  amounts 
paid,  and  It  should  have  been  charged  with 
one-half  of  the  rents  received  from  said 
parcels  by  it  and  tbe  Carmlchael  corporation 
from  the  time  the  latter  took  possession  up 
to  the  time  of  trial.  In  the  trust  deed 
accotmt  the  credits  should  consist  of  one-half 
of  tbe  amount  paid  at  the  trustee's  sale, 
one-half  of  ail  reasonable  expenses  paid  or 
Incurred,  for  repairs,  taxes,  insurance,  and 
otherwise,  upon  parcels  3  and  4  for  the  time 
above  mentioned,  and  all  such  exp^ises  fur 
that  period  upon  parcel  5,  and  accruing 
Interest,  and  the  charges  should  consist  of 
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one-half  tbe  rents  front  parcels  S  and  4 
and  all  tbe  rents  from  parcel  5  for  the  same 
period.  Tbe  rents  In  each  account  should 
be  applied  first  on  espenses  and  then  npon 
Interest,  tbe  balances,  if  any,  to  go  on  the 
principal  at  the  dates  th^  may  occur.  When 
tbe  respective  amounts  were  thus  ascer- 
tained, the  judgment  should  have  been  to 
the  effect  that,  upon  payment  of  the  amount 
found  due  from  the  estate  upon  the  Cad- 
wallader  mortgage,  tbe  defendants  should 
convey  to  the  estate,  or  to  tbe  administrator 
or  heirs  for  Its  use,  the  one-half  undivided 
Interest  In  parcels  1  and  2,  and  that,  upon 
payment  of  the  amount  found  due  from  the 
estate  on  account  of  the  debt  secured  by 
tbe  deed  of  trust,  it  should  in  like  man- 
ner convey  the  one-half  interest  In  parcels 
8  and  4  and  tbe  whole  of  parcel  5.  The 
findings  furnish  no  details  from  which  tbe 
respective  amounts  due  from  the  estate  on 
the  respective  liens  can  be  determined,  and 
a  new  trial  will  be  necessary.  We  need  not 
express  any  opinion  concerning  the  sufficiency 
of  the  evidence  to  support  the  findings.  In 
view  of  the  material  variances  between  the 
allegations  and  the  proofs,  as  above  pointed 
out,  It  will  be  necessary  for  the  plaintiff 
representing  the  estate  of  Ann  Thomas  to 
amend  his  complaint,  and  leave  to  amend 
It  generally  should  be  given. 

The  judgment  In  favor  of  the  plaintiff 
Frank  Thomas,  as  administrator  of  the 
estate  of  Ann  Thomas,  deceased,  against  the 
defendants,  and  also  the  order  denying  the 
defendants*  motion  for  a  new  trial  as  against 
said  plaintiff,  are  reversed;  but  such  reversal 
shall  not  affect  the  Ju^ment  against  Frank 
Thomas  personally. 

We  concur:  AWGELLOTTI,  J.;  VAN 
DYKE.  J. 


1  Cal.  App.  43S 

BAUM  T.  ROPER  et  al. 
(Court  of  Appeal,  First  District,  California. 
Aug.  17.  1905.) 

1.  Ejectment— Wbit  of  Pobsessiok— Issu- 
ance BETOBE  Entry  or  Judgment. 

A  writ  of  posaessioQ,  issued  after  rendition 
of  judgment  in  ejectment,  though  before  entry 
thereof,  may  be  executed. 

2.  Lis  Pemoens— Pcrchasebs  PENnino  Suit. 

One  not  a  party  to  an  ejectment  suit,  but 
who  went  into  possesBion  of  the  premises  after 
the  suit  was  brought,  is  subject  to  removal 
under  the  writ  of  possession  issued  under  the 
judgment  for  plaintiff,  he  not  having  clearly 
shown  that  he  did  not  obtain  possession  from 
one  of  the  defendants,  the  tenant  of  the  other 
defen<laDt,  or  enter  under  the  title  of  the  other 
defendant,  though  by  deed  he  had  obtained,  not 
only  that  title,  but  another,  that  of  one  not  a 
party  to  the  suit,  which  on  its  face  was  an 
inferior  record  title. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  31.  Troutt, 
Judge. 

Ejectment  by  Clara  Baum,  administratrix, 
against  Edward  Roper  and  others.  From 


an  order  refusing  stay  of  execution  of  the 
writ  of  possession,  J.  W.  Reay,  Jr.,  not  a 
party  to  the  action,  appeals.  AfBrmed. 

T.  M.  Osmont,  for  appellant  W.  B.  Soil- 
niyer  and  Naphtaly,  Freldenricb  &  Ackerman, 

for  respondent 

HALL,  J.  This  Is  an  appeal  by  J.  W. 
Reay,  Jr.,  from  an  order  refusing  to  stay 
the  execution  of  a  writ  of  possession  issued 
under  a  judgment  in  ejectment  in  favor  of 
plaintiff  and  against  defendants.  Julius 
Baum  brought  an  ejectment  suit  on  tbe  14th 
day  of  April,  1892,  against  Edward  Roper 
and  wife,  Kate  Roper,  and  David  J.  Spence, 
to  recover  possession  of  a  parcel  of  land 
situate  at  the  southeast  comer  of  Turk 
street  and  Van  Ness  avenue  in  tbe  city  and 
county  of  San  Francisco,  fronting  50  feet  on 
Van  Ness  avenue  and  109  feet  on  Turk  street 
Pending  suit  Julius  Baum  died,  and  Clara 
Baum,  as  administratrix  of  his  estate,  was 
substituted  as  plaintiff.  Kate  Roper  also 
died,  and  her  administrator  was  substituted. 
Endings  of  fact  and  conclusions  of  law  were 
signed  February  5,  1897,  and  filed  the  next 
day,  in  favor  of  plaintiff  and  against  all  the 
defendants.  Judgment  was  entered  and  re- 
corded in  accordance  therewith  February  10, 
1S97;  but  as  Is  afterwards  found  by  tbe 
court,  the  clerk,  In  entering  said  ju^ment 
through  misprision  and  Inadvertence  omitted 
the  name  of  tbe  defendant  Spence  therefrom. 
On  tbe  4th  day  of  April,  1901,  a  writ  of  pos- 
session was  Issued  out  of  the  court  anA  the 
sheriff  was  proceeding  to  execute  tbe  same, 
when  J.  W.  Reay,  Jr.,  on  the  9th  day  of  April, 
1001,  obtained  an  order  on  affidavits  to  show 
cause  why  the  execution  of  said  writ  should 
not  be  stayed.  The  order  to  show  cause  was 
dlschai^ed,  and  the  sheriff  directed  to  execute 
the  writ  forthwith  May  28,  1901.  On  Hay 
29,  1901,  the  Judgment  was  by  order  of  tbe 
court  amended  nunc  pro  tunc  as  of  tiie  10th 
day  of  February,  1897,  so  as  to  In  terms  run 
against  David  J.  Spence. 

Appelant,  J.  W.  Reay,  Jr.,  was  not  a  party 
to  the  salt  but  pending  the  same  succeeded 
by  mesne  conveyances  to  the  Interest  of 
Spence  in  the  premises,  and  among  otiier 
things  now  Insists  that  he  cannot  be  evicted 
as  grantee  of  Spence,  for  the  reason  that 
when  the  writ  was  issued  and  wh«i  the  order 
to  show  cause  was  heard  and  determined, 
no  Judgment  had  been  entered  against  Spence. 
Before  conslderli^  the  main  contention  of 
appellant  It  Is  convenient  to  dispose  of  the 
contention  Just  mentioned.  While  It  is  tme 
that  an  appeal  will  not  lie  from  a  Jndgmoit 
until  it  has  been  entered  (Spencer  v.  Troutt 
133  Cal.  G05,  05  Pac.  1083),  the  Judgment  to 
other  respects  gets  Its  force  and  vitality  from 
Its  rendition,  and  not  from  Its  entry.  The 
rendition  of  tbe  Judgment  Is  the  Judicial  act 
of  tbe  court ;  Its  entry  Is  the  ministerial  act 
of  the  clerk.  In  Los  Angeles  County  Bank  t. 
Raynor,  61  Cal.  145,  the  court  said :  "But  it 
Is  urged  that  tbe  record  shows  that  the  Jndg- 
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ment-  was  not  entered  when  the  execution 
was  Issued,  nor  was  it  necessary  that  it 
should  bare  been.  Tlie  enforcement  of  a 
Judgment  does  not  depend  upon  Its  entry  or 
docketing.  Tliese  are  merely  ministerial  acts, 
the  first  of  which  is  required  to  be  done  for 
putting  in  motion  the  right  of  appeal  from 
the  Judgment  itself,  and  of  limiting  the  time 
within  which  the  right  may  be  exercised  (sec- 
tion 681,  Code  Civ.  Proc.),  or  In  which  the 
judgment  may  be  enforced  (sectloD  685,  Code 
Civ.  Proa),  and  the  other  for  the  puriwae 
of  creating  a  lien  by  the  Judgment  upon  the 
real  property  of  the  debtor  (section  671,  Code 
CIt.  Proc).  But  neither  is  necessary  for  the 
issuance  of  an  execution  upon  a  Judgment 
which  had  been  duly  rendered.  Without 
docketing  or  entry  execution  may  be  issued 
on  the  Judgment  and  land  levied  up<m  and 
sold  (Hastings  t.  Cunningham,  39  Cal.  144) ; 
and  the  deed  executed  by  the  sberlft,  In  ful- 
fillment of  the  sale,  not  only  proves  the  sale, 
but  also  estops  the  defendant  from  contro- 
verting the  title  acquired  by  It"  To  the 
same  effect  are  Janes  v.  Bullard,  107  Cal. 
132,  40  Pac.  108;  Freeman  on  Judgments, 
vol.  1,  S  38 ;  Estate  of  Wood,  137  Oal.  129, 
60  Paa  900 ;  and  In  re  Cook's  Estate.  77  Cal. 
232,  17  Pac.  923,  19  Pac.  431,  1  L..  R.  A. 
567,  11  Am.  St  Rep.  267.  In  Crlm  v. 
Kessing,  89  Cal.  478,  26  Pac  1074,  23  Am. 
St  Rep.  491,  It  was  held  that  the  making 
and  filing  of  findings  of  fact  and  conclusions 
of  law  constitute  the  rendition  of  Judgment 
In  this  case  findings  of  fact  and  conclusions 
of  law  were  filed  February  6,  1897,  long  be- 
fore the  Issuance  of  the  writ  of  possession. 
On  the  second  appeal  of  this  case  (78  Pac. 
466),  taken  shortly  after  the  actual  entry 
of  Judgment  as  to  Spence,  the  court  held 
that  it  could  not  consider  the  objection  that 
the  evidence  did  not  support  the  decision 
of  the  trial  coturt  inasmuch  as  the  appeal 
had  been  taken  more  than  four  years  after 
the  rendition  of  the  Judgment  The  Judg- 
ment having  been  rendered,  althongh  not 
entered,  as  against  Sponoe,  before  the  issu- 
ance of  the  writ  of  possession,  the  writ  could 
be  executed  eithw  against  Spenco  or  bis 
grantee. 

The  main  contention  of  appellant,  however, 
Is  that  he  cannot  be  dispossessed  under  the 
writ;  for,  although  he  entered  Into  posses- 
sion of  the  premises  after  suit  brought  he 
entered  as  grantee  of  one  A.  W.  Reay,  who 
was  not  a  party  to  the  suit,  and  was  in  pos- 
session when  the  suit  was  brought  and  so 
remained  until  his  death  in  1899.  The  dis- 
cussion of  this  contention  requires  a  some- 
what fuller  statement  of  the  facts  disclosed 
by  the  record  before.  In  1877  Julius  Baum 
(the  original  plaintiff  In  this  action)  brought 
a  suit  in  ejectment  for  the  premises  In  con- 
troversy here  against  J.  W.  Reay  (father  of 
appellant),  and  in  November,  1887,  recovered 
Judgment  against  J.  W.  Reay  for  the  same, 
which  Judgment  was  on  appeal  affirmed  prior 
to  the  beginning  of  the  preset  suit  April 


8,  1885,  J.  W.  Reay  conveyed  to  A.  W.  Reay, 
a  portion  of  the  premises,  having  a  frontage, 
of  6  feet  on  Van  Ness  avenue  by  109  feet  oa.. 
Turk  street,  with  a  width  In  the  rear  of  48 
feet  Deed  was  recorded  July  18,  1S87. , 
May  6,  1891,  Edward  Roper  (one  of  the  de- 
fendants in  the  present  action)  conveyed  a 
one-half  interest  In  the  premises  in  question 
to  A.  W.  Reay.  This  deed  was  not  recorded. 
March  2,  1892,  Eklward  Koper  conveyed  to 
David  J.  Spence  the  premises  in  question; 
deed  recorded  the  next  day.  (The  claim  of 
title  by  Roper  was  from  a  dllTerent  source 
from  that  of  J.  W.  Reay.)  April  4,  1802, 
Baum  commenced  this  action  against  Roper, 
bis  wife,  and  Spence.  March  6, 1893,  Spence 
deeded  the  premises  to  A.  W,  Reay ;  deed 
not  recorded.  February  10,  1897,  Judgment 
was  rendered  for  plaintiff  against  defendants 
in  this  salt,  and  subsequently,  to  wit,  June 
24, 1809,  A.  W.  Reay  deeded  premises  to  J.  W. 
Reay,  Jr.  (appellant).  April  4,  1901,  after 
affirmance  of  Jut^ment  on  first  appeal  by 
defendants  In  Baum  T.  Ropra  et  al.,  64  Pac. 
128,  the  writ  of  execution  was  Issued.  It 
will  thus  be  seen  that  appellant,  subsequent 
to  the  rendition  of  Judgment  In  this  suit  and 
pending  an  appeal  therefrom,  obtained 
through  his  deed  from  A.  W.  Reay,  the  J.  W. 
Reay  title  (which  had  long  before  been  finally 
determined  to  be  invalid  as  against  Baum) 
to  about  one-half  the  premises,  the  Roper 
title  to  an  undivided  one-half,  and  the  Rop^ 
Spence  title  to  the  entire  premises. 

Under  what  circumstances  a  person  not  a 
party  to  a  suit  In  ejectment  who  entered 
pending  the  suit,  may  be  dispossessed  under 
a  writ  Issued  on  a  judgment  against  the  de- 
fendants, has  been  considered  by  the  Su- 
preme Court  of  this  state  in  numerous  bases. 
In  Scheerer  v.  Goodwin,  125  Cal.  154,  57  Pac. 
789,  which  was  an  action  brought  by  the' 
plaintiff  to  restrain  the  sheriff  from  dispos- 
sessing him  under  a  writ  on  a  Judgment  in  a 
suit  in  ejectment  to  which  he  was  hot  a 
party,  the  court  said:  "Under  the  Judgment 
in  the  action  of  Goodwin  t.  Scheerer,  supra, 
the  sheriff  was  authorized  to  remove  from 
the  land  the  defendants  in  that  action,  and 
all  persons  found  thereon  whose  possession 
was  derived  under  the  defendants,  or  either 
of  them;  and,  in  the  absence  of  any  sho^wing 
to  the  contrary,  it  will  be  presumed  that  all 
persons  coming  Into  possession  of  the  prem- 
ises subsequent  to  the  commencement  of  that 
action  came  In  under  the  defendants  therein. 
•  •  •  Upon  the  Issue  of  their  right  to  re- 
main In  possession  the  burden  Is  upon  them 
to  show  affirmatively  that  their  possession  is 
rightful  and  under  a  title  that  has  not  been 
determined  In  the  action,  and  that  such  pos- 
session was  not  taken  by  collusion  with  the 
defendants  In  the  Judgment" — citing  Long  v. 
Neville,  29  Cal.  131;  Leese  v.  Clark,  29  Cal. 
0G4;  Wetherbee  v.  Dunn,  36  Cal.  147,  95  Am. 
Dec.  166.  In  Leese  v.  Clark,  supra,  the 
court,  repeating  language  used  In  Long  v, 
Neville,  supra,  said:  "Prima  facie  all  who 
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come  Into  possession  after  ftcUon  bronght 
must  go  out,  for  the  presnmption  Is,  nothing 
to  the  contrary  appearing,  that  they  came  in 
under  the  defendant"  In  the  same  case  the 
court  also  said :  "The  fruits  of  a  successfal 
litigation  cannot  be  wrested  from  the  prevail- 
ing party,  and  the  process  of  the  conrts  evaded 
upon  a  mere  claim  set  up  under  suspicions 
circumstances,  resting  upon  affldavltB  alone, 
unless  the  case  made  by  that  kind  of  proof 
Is  reasonably  satisfactory."  To  the  same 
effect  Is  Cal.  Q.  M.  Co.  v.  Bedlngton,  50  Cal. 
100,  where  the  court  said:  "It  is  incumbent 
upon  a  party  seeking  relief  in  a  summary 
proceeding  of  this  character  to  make  out  a 
clear  case,  free  from  ambiguity.  A  plaintiff 
in  ejectment  who  recovers  a  Judgment,  per- 
haiis  after  a  protracted  and  expensive  litiga- 
tion, ought  not  to  be  deprived  of  the  fruits 
of  It,  except  in  a  case  tree  from  alt  reason- 
able doubt.  The  opportunity  for  collusion  is 
BO  great,  and  the  fraud  Is  often  so  difficult 
of  detection,  that  courts  are  reluctant  to 
grant  such  relief  oq  ex  parte  affidavits,  ex- 
cept Id  cases  clearly  made  out,  and  free  from 
any  reasonable  suspicion  of  fraud  or  collu- 
sion." See,  also,  Sampson  t.  Ohleyer,  22 
Cal.  201.  So  in  this  case,  as  appellant  con- 
fessedly entered  after  suit  brought,  If  It 
can  be  fairly  deduced  from  the  evidence  In 
the  record  that  he  entered  under  or  In  collu- 
sion vfIUi  either  Speace  or  Roper,  or.  Indeed, 
if  he  baa  not  clearly  and  satisfactorily  shown 
that  be  did  not  enter  under  or  In  collusion 
with  either  of  tbem,  the  order  of  the  trial 
court  was  right,  and  be  must  go  out 

There  is  much  evidence  in  the  record  that 
seems  incompetent  and  immaterial,  bnt  cer- 
tain salient  points  are  quite  clear.  J.  W. 
Beay,  A.  W.  Beay,  and  Mrs.  Kate  Roper  were 
brothers  and  sister,  and  J.  W.  Reay,  Jr.,  Is 
the  son  of  J.  W.  Reay,  It  may  be  conceded 
that  at  the  time  of  the  bringing  of  this  action 
A.  W.  Beay  actually  resided  on  and  was  in 
possession  of  the  premises,  and  so  continued 
till  his  death  in  1809.  It  Is  equally  certain 
that  Edward  Boper  and  wife  also  resided  on 
the  premises  and  were  In  possession  thereof 
at  the  beginning  of  the  suit,  and  Boper  so 
continued  until  after  the  death  of  A.  W. 
Beay.  The  evidence  also  shows  that  the 
Bopers  at  the  commencement  of  the  suit 
were  In  possession  as  tenants  of  Spence,  who 
at  that  time  had  a  claim  of  title  to  the  entire 
premises  previously  derived  from  Boper, 
which  on  Its  face  was  a  better  record  title 
than  the  one-half  Interest  then  held  by  A. 
W.  Beay  (also  derived  from  Roper),  for  the 
reason  that  the  Spence  title  was  under  a  re- 
corded deed,  while  the  other  was  under  an 
unrecorded  deed.  After  the  bringing  of  this 
suit  both  these  titles,  as  well  as  the  J.  W. 
Beay  title  to  a  portion  of  the  premises  (which 
by  final  Judgment  had  been  determined  to  be 
worthless  as  against  Baum)  passed  to  appel- 
lant by  deed  from  A.  W.  Reay.  Appellant 
In  his  affidavit  states  "that  shortly  after  the 
death  of  the  said  Alfred  W.  Beay  this  de- 


ponent r^alred  said  premises,  papered  the 
rooms,  and  made  other  repairs  thereto,  and 
thereupon  rented  both  of  said  houses  to  ten- 
ants, who  immediately  entered  thereon,  and 
they  and  their  successors  have  ever  since 
occupied  and  held  said  premises  under  this 
deponent  and  as  tenants  of  his,  and  are  now 
in  the  occupation  thereof  as  such  tenants." 
J.  W.  Beay,  in  his  affldavit.  states  that  "Ed- 
ward Boper  removed  from  said  premises, 
and  from  said  city  and  county  of  San  Fran- 
cisco, very  shortly  after  the  death  of  said 
Alfred  W.  Beay,  and  has  not  resided  on  said 
property,  or  in  said  dty  and  county,  since 
said  date."  From  the  foregoing  two  state- 
ments It  la  a  very  fiilr  inference  that  the  last 
person  in  the  actual  occupation  of  the  prem- 
ises before  the  entry  of  appellant  was  Ed- 
ward Boper,  defendant  in  this  action  and 
tenant  of  Spence,  also  defendant  in  this 
action.  It  Is  significant  that  appellant  in 
his  affidavit  makes  no  mention  of  the  va- 
cating of  the  premises  by  Boper.  From  the 
foregoing  circumstances  it  is  a  very  fair 
deduction  that  appellant  received  the  actuat 
possession  of  said  premises  from  defendant 
Boper  (the  then  only  actual  occupant  there- 
of), the  tenant  of  defendant  Spence,  and  that 
he  entered  under  the  title  derived  from 
Spence.  At  any  rate,  he  lias  not  clearly 
shown  that  he  did  not  obtain  possession 
from  Boper  or  enter  under  the  Spence  title. 
Such  being  the  case,  under  the  authorities 
above  quoted  and  the  well-established  law, 
he  ought  to  go  out  nnder  the  writ. 
The  order  appealed  from  Is  affirmed. 

We  concur:  HABBISON.  P.  J.;  COOP- 
ER, J. 


1  Cal.  App.  400 

McKBNZIE  T.  BOABD  OF  EDUCATION 
OF  CITY  AND  COUNTX  OP  SAN 
FBANCISCO  et  al. 
(Court  of  Appeal,  First  District  California. 
Aug.  12,  1005.) 

1,  Gebtiobabi— Office  or  Wbii— Cobbcctjon 
OF  JnaisDicTiONAi.  Ebbobs. 

The  writ  of  certiorari  will  only  be  granted 
where  an  inferior  tribunal  or  board  exercising 
judicial  functions  has  exceeded  iti  Jarisdictiont 
and  there  is  no  appeal,  nor  any  plain,  speedy, 
and  adequate  rem^iy.  It  is  not  a  writ  of  error, 
and  cannot  be  used  to  determine  whether  the 
inferior  tribunal  or  board  has  regularly  pursued 
its  authority,  nor  to  correct  irregularities  or 
mistalces  of  law  In  its  proceeding,  nor  to  de- 
termine whether  or  not  the  evidence  was  suffi* 
eieat  to  support  the  order,  resolution,  or  matter 
complained  of. 

[Ed.  Note.— For  eases  In  poin^  ses  vol  8l 
Cent  Dig.  Certiorari,  8S  l-l] 

2.  Schools— Pbovisions  of  Genebal  Law- 
Conflict  WITH  Cjtt  Charter— Effect. 

General  laws  passed  by  the  Legislature  in 
regard  to  the  common  schools,  and  prescribing 
the  duties  of  boards  of  education  in  counties  and 
cities,  are  paramount,  and  control  conflicting 
provisions  of  city  charters;  but  such  charters 
ma;  contain  adaitional  provisions,  or  provide 
for  matters  not  enumerated  In  the  general  law, 
so  long  as  such  provisions  are  not  In  conflict 
with  the  general  law. 
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8.  StATUTBA— CONSTBUCTION. 

The  charter  of  a  city  and  the  geoeral  lav 
ihould  be  CO n« trued  together  by  the  coart,  and 
made  to  harmoDlie,  w>  ai  to  five  effect  to  each, 
if  poBBible. 

4.  Sghool»-Bxhovaii  or  Tkaghsbs— Fowns 
or  Board. 

Pol.  Code,  St  17D1.  1708.  anthorizea  boarda 
of  edncBtimi  to  diatnin  teachen  for  certain 
cauBea  The  charter  of  the  city  aod  coonty  of 
Ban  Francisco  anthorizes  the  board  of  educa- 
tion, "in  addition  to  the  povere  conferred  by 
the  general  lawa,"  to  dbfliiaa  teachers  for  the 
same  caoses.  It  further  provides  that  charges 
against  teachers  must  be  formally  made  by  the 
superintendent,  and  shall  be  finally  passed  upon 
1^  the  board,  after  giving  the  accused  teacher 
me  hearing,  and  authorises  the  board  to  investi- 
gate charges  against  any  person  in  the  employ 
of  the  school  department,  and  to  take  testimony 
in  such  investigations.  Held,  that  the  board  of 
education  may  investigate  charges  against  a 
teacher,  although  not  preferred  by  the  superin- 
tendent, and  may  hear  evidence  and  remove  the 
teacher  purauaot  to  sudi  charges. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Schools  and  School  Diatrlcta,  {i  801« 
302.} 

5.  SAHE— SlTPBBINTENDEnT  OF  ScnOOLS— Ka- 

TtTBE  or  Office— DrmiB. 

The  saperinteudeot  of  scbools  la  a  pnbHc 
officer,  whose  duties  are  spectfically  prescribed 
by  Pol.  Code,  {  1543,  and  additional  duties  can- 
not be  imposed  upon  him  by  a  city  charter. 

9.  Saws— Duties  of  StTPEBiWTENDENT. 

Pol.  Code,  S  1543,  requiring  the  county 
superintendent  of  schools  "to  superintend  the 
schools  of  the  county,**  does  not  make  It  the 
duty  of  such  superint^dent  to  prefer  diarges 
against  teacliers. 

Appeal  from  SiQwrior  Oonrt,  City  and 
Oonnty  of  Ban  FrandfKO ;  J.  O.  B.  Hebtuvd, 
Judge. 

Application  by  Margaret  McKenzle  for  a 
writ  of  certiorari  against  the  board  of  edu- 
cation of  the  city  and  connty  of  San  Fran- 
cisco and  others.  From  a  Judgment  grant- 
ing the  writ  as  prayed,  defendanta  qrpeal. 
Reversed. 

Rehearing  denied  by  Court  of  Appeal, 
September  11, 1006 ;  by  Sniweme  Geait,  Octo- 
berll,  1009. 

City  Attorney  Loni?,  for  appollsnts.  8. 
Gostello  and  Campbell,  Hetoon  &  Oamp- 
bell,  for  respondent. 

.  COOPER.  J.  This  was  an  application  by 
respondent  as  petitioner  to  the  superior  court 
for  a  writ  of  certiorari  for  the  purpose  of 
vacating  and  annulling  an  order  or  resolution 
made  by  defendants  In  their  official  capacity 
as  the  board  of  education  of  the  city  aiUl 
connty  of  San  Francisco,  dismissing  the  pe- 
titioner from  her  position  as  teacher  in  the 
school  department  of  the  public  schools  of 
said  cl^  and  county.  The  appellants,  hav- 
ing made  a  return  to  the  writ  setting  forth 
the  proceedings  In  full,  the  court,  upon  mo- 
tion of  petitioner,  made  an  order  granting  the 
writ  as  prayed,  and  Judgment  was  accord- 
ingly entra^d.  This  appeal  is  from  the  Judg- 
ment 

The  writ  of  certiorari  will  only  be  grant- 
ed when  an  Inferior  tribunal,  board,  or  officer 
exorcising  Judicial  functions  has  exceeded . 
.the  judidlcUga  of  ooch  tEttimBi^  board,  or ' 


officer,  and  there  Is  no  appeal,  nor.  In  the 
Judgment  of  the  court,  any  plain,  speedy,  and 
adequate  remedy.  It  cannot  be  extended 
further  than  to  determine  whether  the  In- 
ferior tribunal,  board,  or  officer  has  regular- 
ly pursued  the  authority  of  such  tribunal, 
board,  or  officer.  It  Is  not  a  writ  of  error. 
Its  purpose  Is  not  to  consider  errors  or  Ir- 
regularities committed  In  the  exercise  of  an 
admitted  Jurisdiction,  nor  to  correct  mistakes 
of  law  In  conducting  a  proceeding  of  which 
the  Inferior  tribunal,  board,  or  officer  had 
Jurisdiction.  Nor  can  It  be  used  for  the 
purpose  of  determining  whether  or  not  the 
evidence  was  sufficient  to  support  the  particu- 
lar order,  resolution,  or  matter  complained 
of,  provided  the  law  and  the  machinery  em- 
ployed were  such  as  to  give  the  Inferior  tri- 
bunal Jurisdiction. 

In  this  case  the  defendants,  as  a  board  of 
education,  heard  and  determined  charges 
against  the  petitioner  In  regard  to  her  un- 
fitness to  teach.  They  had  Jurisdiction  to 
hear  and  determine  said  charges.  If  proi>erly 
made.  Pol.  Code,  9S  1791,  1703;  Kennedy 
V.  Board  of  Educatlwi,  82  Cal.  400,  22  Pac. 
1012.  This  Is  not  controverted  by  respond- 
ent ;  but  It  is  claimed  that  the  board  of  edii- 
catlon  never  acquired  Jurisdiction,  because 
the  method  provided  by  the  charter  of  the 
dty  and  county  of  San  Francisco  as  to  mak- 
ing the  charges  Is  the  only  method  provided 
and  the  source  of  the  power  of  the  hoard  to 
act,  and  that  the  charges  were  not  made  as 
provided  by  the  charter.  If  the  charter  of 
the  city  and  county  of  San  Francisco  were 
the  only  law  upon  the  question,  there  would 
be  much  force  in  respondent's  contention. 
The  Legislature,  under  the  Constitution,  has 
provided  a  general  system  In  regard  to  the 
common  scfaoola,  and  prescribed  the  duties  of 
boards  of  education  In  counties  and  dtles 
and  counties  of  the  state.  The  general  laws 
passed  by  the  Legislature  are  paramount, 
and,  In  case  any  provision  of  the  charter  of 
any  city  conflicts  with  the  general  laws  as  to 
matters  pertalnii^  to  the  public  schools,  the 
charter  must  give  way  to  the  general  law. 
But  the  charter  of  a  dty,  or  dty  and  county, 
may  make  additional  provisions,  or  provide 
for  matters  not  enumerated  in  the  general 
law,  provided  such  provisions  are  not  In  con- 
flict with  the  general  law.  Kennedy  v.  Sill- 
ier, 97  Cal.  434,  82  Pac.  658.  It  is  the  duty 
of  the  court  in  all  cases  to  oonslder  the  differ- 
ent provisions  of  the  charter  of  a  dty  or  dty 
end  county  and  the  general  law,  so  as  to 
make  them  harmonize,  if  posalble,  and  give 
effect  to  each  if  it  can  he  done.  We  find  no 
difficult  in  this  case  in  so  harmonizing  them, 
and  holding  that  the  board  of  education  had 
Jurisdiction  iqwn  the  written  charges  made 
by  citlsens. 

The  laws  of  the  state  provide  that  boards 
of  education  ntay  dismiss  teachers  for  In- 
subordination, immoral  or  unprofessional 
conduct,  profanity,  or  evident  unfltnees  to 
teadi.  Pol.  Code,  H  1701, 1783.  The  charter 
-of  tbe  d^.and  «onaJy  pt  San  Vrwiiaeo 
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provides  (arUcte  7,  c.  S.  §8  1-5):  "In  ad- 
dltlon  to  the  powers  conferred  by  the  general 
laws  of  the  state,  the  board  of  education  ehall 
have  power  •  ♦  *  to  promote,  transfer, 
and  dlsmlas  teachers;  but  no  teacher  In  the 
department  at  the  time  of  the  adoption  of 
this  charter,  or  who  shall  be  hereafter  ap- 
pointed, shall  be  dismissed  hj  the  department, 
ezc^t  for  Insubordination,  Immoral  or  nn- 
professional  conduct,  or  evident  unfitness  for 
teaching.  •  •  •  Nothing  In  this  section 
Bhall  be  construed  to  prevent  the  board  from 
removing  teachers  holding  only  special  cer- 
tificates or  serving  a  probationary  term. 
Charges  against  teachers  must  be  formally 
made  by  the  superintendent  after  due  in- 
vestigation, and  shall  be  finally  passed  upon 
by  the  board  after  giving  the  accused  teacher 
.due  hearing.  •  •  •  To  investigate  charges 
against  any  person  connected  with  or  in  the 
employ  of  the  school  department,  and  to  take 
testimony  In  such  Investigations." 

While  the  above-quoted  provlsiona  attempt 
to  make  it  the  duty  of  the  superintendent  to 
make  formal  charges  against  teachers,  th^ 
do  not  make  It  essential  that  the  board  of 
education  investigate  only  In  cases  where 
the  superintendent  makes  the  <d)arges.  The 
lioard  Is  not  prohibited  from  acting  in  cases 
where  no  formal  charges  are  made  by  the 
superintendent  On  the  other  hand,  it  is 
expressly  stated  that  these  powers  conferred 
on  the  bbard  of  education  are  **ln  addition 
iio  the  powers  conferred  by  the  general  laws 
of  the  Mate."  And  after  the  use  of  the 
clause  attempting  to  make  it  the  duty  of  the 
superintendent  to  make  formal  charges,  in 
subdivision  5  of  section  1  of  the  chapter  of 
the  charter  pertaining  to  the  matter, '  the 
board  Is  given  power  "to  investigate  charges 
against  any  person  connected  with  or  in  the 
employ  of  the  school  department,  and  to  take 
testimony  In  such  investigations.''  This  does 
not  confine  the  board  to  charges  made  by  the 
superintendent,  but  Is  broad  enough  to  in- 
clude any  charges  for  which  a  teacher  may 
be  removed.  The  superintendent  might  de- 
cline to  make  the  formal  charges,  but  that 
does  not  deprive  the  board  of  the  power  of 
Investigating  charges  made  by  some  one  else. 
Such  was  not  the  intent  of  the  framers  of  the 
charter.  If  such  were  the  law.  It  might,  in 
many  cases,  leave  the  board  powerless  to  re- 
move a  teacher  for  immorality,  intemperance, 
or  any  other  cause  The  superintendent 
might,  through  favoritism  or  corrupt  in- 
fluences, refuse  to  make  any  formal  charges, 
and,  according  to  petitioner's  contention,  the 
board  would  be  powerless. 

Not  only  this,  but  the  superintendent  of 
schools  is  a  county  offlcer.  The  charter  of 
the  city  cannot  imprae  duties  upon  blm  as 
such  county  officer.  His  duties  are  pre- 
scribed by  section  1543,  Pol.  Code,  and  we 
look  in  vain  in  that  section  for  any  language 
making  it  his  duty  to  prefer  charges  against 
teachers.  Counsel  for  petitioner  claims  that 
the  duty  Is  Included  In  the  words  "to  superln- 
■tead  tlw  sdioolB  of  .tb»  coanty."  To  super* 


intend  the  schools  does  not  mean  "to  make 
charges  against  teachers,"  any  more  than  It 
could  be  held  to  mean  that  the  superintendent 
should  prosecute  all  teachers  or  pupils  In  his 
county  for  violation  of  the  criminal  laws. 

As  our  conclusion  Is  that  the  board  of 
education  did  not  exceed  Its  jurisdiction,  this 
inquiry  need  go  no  further.  The  jud^ent 
is  reversed,  and  the  trial  court  directed  to 
dismiss  the  petition. 

We  concnr :  HARRI  SON.  P.  J. ;  H ALU  J. 


I  Cal.  App.  110 

UoEENZIB  V.  BOARD  OF  EDUCATION 
OP  CITY  AND  COUNTY  OP  SAN 
FRANCISCO  et  al. 
(Court  of  Appeal,  First  District,  California. 
Aug.  12,  1905.) 
Schools  —  Teachebs  —  Reicovai<— NiCEsairr 

OV  FOBMAL  CHABGS. 

The  board  <rf  education  of  the  city  and 
county  of  San  Prandsoo  has  jurisdiction  to 
hear  testimony  against  a  teacher,  although  no 
formal  charges  have  been  presented  against  her 
by  the  coan^  superintendent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Schools  and  School  Districts,  SS  301. 
302.1 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsoo;  J.  M.  Beawell. 

Judge. 

Application  by  Margaret  McKenzIe  for 
writ  of  mandate  against  the  board  of  educa- 
tion in  and  for  the  city  and  county  of  San 
Francisco  and  others.  From  a  judgment 
denying  the  application,  petttiimer  appeals. 
Affirmed. 

Rehearing  denied  by  Court  of  Appeal, 
September  11,  1905;  by  Supreme  Court. 
October  11.  1905. 

S.  V.  Costello  and  Campbell,  Hetson  ft. 
Campbell,    for   appellant   City  Attorney 
Long,  for  respondents. 

COOPER,  J.  This  Is  an  application  by 
petitioner  for  a  writ  of  mandate  against  re- 
spondents, as  the  board  of  education  of  the 
city  and  county  of  San  Francisco,  to  com- 
pel said  board  to  restore  her  to  her  position 
as  teacher  In  the  public  schools  of  said  city 
and  county.  The  trial  court  denied  the  peti- 
tion, and  judgment  was  accordingly  entered 
in  favor  of  respondents.  From  the  judg- 
ment petitioner  prosecutes  this  appeal. 

The  contention  of  appellant  is  that  the 
board  of  education  had  no  jurisdiction  In 
the  matter  of  hearing  testimony,  for  the 
reason  that  no  formal  charges  had  been  pre- 
sented against  her  by  the  county  superin- 
tendent This  contention  has  been  disposed 
of  against  appellant  In  the  case  of  Margaret 
McKenzle  v.  Board  of  Education  of  City  and 
County  of  San  Francisco  et  al.  (No.  128)  82 
Pac;  392,  this  day  decided;  and  for  the 
reasons  therein  stated  the  judgment  In  this 
case  Is  affirmed. 

We  concur:  HABBISON,  P.  J.;  HAU^  J. 
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FRENCH  V.  PACIFIC  ELECTRIC  RT.  CO. 
(Court  of  Appeal.  Second  District,  California. 
Aug.  11,  1005.) 

1.  CaXBIEBS  —  ImJUKT  to  PASSBNaiB  —  Zn- 

STBUCTIONS. 

In  an  action  against  a  street  railroad  for 
injuriea  anstalned  by  a  pasMiiger  wblle  aUght* 
lag  from  a  car,  a  enarga  that  the  burden  i>  on 

plaintiff  to  show  that  the  injury  was  caused  by 
the  act  of  defendant  in  operating  the  luBtm- 
mentalitiea  employed  in  its  business,  and  that, 
if  this  be  shown,  there  is  a  presumption  of  negli- 
fence,  whidi  throws  upon  detoidaiiit  the  burden 
of  showing  that  the  injury  was  sustained  with- 
out negligence,  was  not  subject  to  the  objection 
of  withdrawing  from  the  jury  the  issue  whether 
the  car  started  while  plaintiff  was  alightinc 
therefrom,  or  whether  he  voluntarily  left  the 
car  while  it  was  in  motion,  or  to  any  other 
objection,  when  considered  with  other  instruc- 
tions that  a  passenger  who  voluntarily  alights 
from  a  moving  car  assumes  the  risks  thereof, 
and  cannot  recover  for  Injuries  sustained,  and 
that,  if  plaintiff  alighted  from  the  car  while  it 
was  in  motion,  and  was  thereby  injured,  he 
was  guil^  of  such  negligence  as  to  preclude  a 
recovery. 

2.  Bake. 

Nor,  in  view  of  the  above  instructions,  and 
the  fact  that  the  only  issue  was  whether  the 
car  started  while  plaintiff  was  slighting  there- 
from, or  whether  he  voluntarily  left  the  car 
while  it  was  in  motion,  was  It  error  to  refuse 
a  charge  that  "in  a  case  of  this  character  the 
burden  of  proving  negligence  rests  on  plaintiff, 
and  he  must  prove  the  negligence  alleged  in  the 
eomplaint  by  a  preponderance  of  evidence." 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  M.  T.  Allen,  Judge. 

Action  by  C.  W.  French  against  the  Pacific 
Electric  Railway  Company.  From  a  judg- 
ment for  plaintiff  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Affirmed. 

Refaearing  denied  by  Supreme  Court  Octo- 
ber 6,  1906. 

Bl<AiieU,  Gibstm,  Trask,  Dunn  ft  Cmt- 
Cher  and  Norman  S.  Sterry*  for  appellant 
John  W.  Kemp,  for  respondent 

SMITH,  J.  This  Is  a  suit  for  damages 
alleged  to  have  been  suffered  by  the  plain- 
tiff from  injuries  caused  by  his  being  thrown 
to  the  ground  wblle  alighting  from  one  of 
defendant's  cars.  There  was  evidence  on 
the  part  of  the  plaintiff  tending  to  ahow 
that  while  alighting  from  the  car,  after 
it  had  stopped,  the  car  was  suddenly  started 
forward,  and  that  he  was  thereby  thrown 
violently  to  the  street.  On  behalf  of  de- 
fendant, there  was  evidence  tending  to  prove 
that  plaintiff  alighted  while  the  car  was  in 
motion.  The  court  Instructed  the  jur; 
(among  other  instructions)  as  follows: 
"You  are  Instructed  that  the  burden  of 
proof  is  upon  the  plaintiff  to  show  that  the 
Injury  to  a  passenger  was  caused  by  the  act 
of  the  carrier  In  operating  the  Instrumentali- 
ties employed  in  Its  boslness.  If  this  be 
shown  by  a  fair  preponderance  of  all  the 
evidence,  then  there  Is  a  presumption  of 
negligence  which  throws  upon  the  carrier  the 
burden  of  showing  that  the  injury  was  sus- 
tained without  any  negligence  upon  his 
part"  And  the  following  InstructioUf  asked 


for  hf  the  defendant,  was  refused: 
Court  Inatrncts  tlie  jury  tbat  the  plaintiff 
in  this  action  seeks  to  recover  damages 
sustained  by  reason  of  injuries  to  him  oa 
account  of  the  alleged  negligence  of  the  de- 
fendant its  agents  and  employes,  and  you 
are  instructed  that  In  a  case  of  this  charac- 
ter the  burden  of  proving  n^Ugence  rests 
upon  the  plaintiff,  and  he  must  prove  the 
negligence  alleged  in  the  complaint  by  a 
preponderance  of  evidence.'*  The  case  was 
tried  by  a  Jury,  and  verdict  was  for  the 
plaintiff.  The  appeal  is  firom  the  Judgment 
entered  on  the  verdict  and  from  an  order 
denying  the  defendant's  motion  for  a  new 
trial. 

The  sole  wrors  complained  of  are  the 
giving  of  the  former,  and  the  refusal  of  the 
latter,  of  the  instructions  quoted.  As  to 
the  Instruction  given,  it  la  urged  by  the  ap- 
pellant and  Is  not  denied,  "that  these  was 
but  one  issue  tai  the  case,  viz.,  was  the  car 
started  white  the  plaintiff  was  alighting 
therefrom,  as  he  claimed,  or  did  be  volun- 
tarily alight  tttatettom  while  it  was  in  mo- 
tion, as  the  defendant  claimed?"  The  ob- 
jection urged  by  the  appellant  to  the  in- 
struction iB,  in  ^ect,  that  it  took  this  Issue 
from  the  Jury.  But  this  la  obrionsly  not 
the  case.  If  Uie  plaintiff  was  injured  by 
allglitlng  from  the  car  while  it  was  in  mo- 
tion, or  if  there  was  any  contributory  negli- 
gence of  any  kind  proven,  then  the  Injury 
was  not  caused  "by  the  act  of  the  carrier  In 
operating  the  Instrumentalities  employed  In 
its  business,"  and  the  instruction  could  have 
DO  application.  Accordingly,  the  Jury  were 
explicitly  Instructed,  in  effect  that  a  pas- 
senger who  voluntarily  alights  from  a  car 
when  In  motion  assumes  the  risks  thereof, 
and  cannot  recover  for  any  Injuries  sustain- 
ed thereby;  and  that  If  the  Jury  believe 
from  the  evidence  that  the  plaintiff  alighted 
from  the  car  while  In  motion,  and  was  there- 
by Injured,  then  he  was  guilty  of  such  negli- 
gence as  to  preclude  a  recovery;  and  there 
were  other  explicit  instructions  to  the  same 
effect  The  jury  therefore  could  not  have 
been  misled  as  to  the  issues  submitted  to 
them.  Nor,  as  the  law  is  established  In  this 
state,  do  we  think  any  objection  can  be  urg- 
ed to  the  Instruction.  MeCurrle  v,  S.  P. 
Co.,  122  Cal.  558,  66  Pac.  324,  and  cases  cit- 
ed; Babcock  v.  Los  Angeles  Traction  Co., 
128  Cal.  173,  60  Pac.  780;  Harrison  v.  Sutter 
Street  Ry.  Co.,  134  Cal.  549,  66  Pac.  787,  55 
L.  R.  A.  608;  Osgood  v.  Loa  Angeles,  etc.,  Co., 
137  Cal.  280,  70  Pac.  169.  It  is  unnecessary, 
therefore,  to  examine  critically  the  cases 
cited  from  other  statea  But  It  may  be 
observed  that  the  instruction  Involved  In 
Chicago  Street  Ry.  Co.  v.  CatUoe,  70  Til. 
App.  97,  was  essentially  ,  different  from  the 
one  given  in  this  case,  and  that  under  the 
authorities  cited  the  decision  In  D.  &  R.  G. 
R.  Co.  V.  Fotberittgham  (Colo.  App.)  G8 
Pac.  978^  cannot  be  regarded  as  law  ^  this 
state. 
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As  to  the  Instmctlon  refused,  we  see  no 
error;  or,  at  least,  no  error  of  which  the 
appellant  can  complain.  There  was,  as 
claimed  by  the  appellant,  but  one  Issue  in 
the  ease,  and  on  this  issue  the  jury  were 
fully  Instructed  by  the  Instructions  given  at 
the  request  of  defendant  alrcndy  referred  to. 
To  have  given  the  instruction  asked  for 
would,  therefore,  have  served  only  to  con- 
fuse the  jury  as  to  the  only  issue  before 
thent  The  case  of  Kahn  v.  Trlest  Rosen- 
fierg  Cap  Co.,  139  Cal.  MS,  73  Pac.  164,  and 
the  ease  of  Patterson  v.  San  Francisco  and 
San  Mateo  Ry.  Co.  (Cal.)  81  Pac.  531,  have  no 
application.  It  may  be  admitted  that,  had 
Ihe  instruction  been  given,  it  might  (in  view 
.Iff  the  ambiguous  nature  of  the  term  "burden 
of  proving")  have  been  so  construed  as  to  not 
be  In  conflict  with  the  Instruction  given. 
Scott  T.  Wood,  81  Cal.  400,  22  Pac.  871.  Bat 
In  Its  most  natural  construction,  and  In  the 
construction  that  would  most  probably  have 
been  given  to  It  by  the  Jury,  It  would  be 
contradictory;  and,  as  there  was  but  the 
one  Issue  before  the  jury.  It  conid  bflTe  but 
served  to  mislead  them. 

The  Judgment  and  order  appealed  flrom 
are  affirmed. 

Wa  concur:  OBAX,  P.  J.;  AIXON,  J. 


1  CaL  App.  4SI 

PBOPIiE  T.  TAGGART. 

(Court  of  Appeal,  Second  District,  California. 
Aug.  15,  1905.) 

CbIMINAI.  Law— ClBCUMBTAITTIAr.  BVIDEHC&- 
iNSIBUOTIONa— Habuless  Bbbob. 
An  instmction  in  a  criminal  case  that, 
where  the  evidence  is  entirely  circumstantial, 
yet  is  not  only  consistent  with  the  guilt  of  de- 
fendant, but  inconsistent  with  any  other  ration- 
al conclusion,  it  is  the  duty  of  the  jury  to  con- 
vict, though  such  evideDce  may  not  be  as  satis- 
factory to  their  minds  as  the  direct  testimony 
of  credible  eyewitnesses  would  have  been,  while 
erroneous,  not  only  in  authorizing  a  conviction 
on  evidrace  lees  "satisfactory"  than  in  the 
case  of  direct  evidence,  whereas  Code  Civ. 
Proc  8  1835,  defining  "aatisfactory"  evidence  to 
be  snch  "as  ordinarily  produces  moral  certainty 
or  conviction  in  an  unprejudiced  mind,"  pro- 
vides that  such  evidence  alone  will  justify  a 
verdict,  but  also  in  declaring  it  to  be  the  jury's 
duty  to  convict  if  the  '  evidence"  (not  the 
facts)  he  inconsistent  with  any  other  rational 
condaaion  than  guilt — is  harmless,  the  circam- 
■tantlal  evidence  of  defendant's  guilt  being  at 
least  "satisfactory,"  as  defined  hy  the  Code, 
and  being  uncontradicted,  and  the  improbability 
of  a  different  result  but  for  the  instruction 
being  such  as  to  produce  an  abiding  convic- 
tion to  tbat  effect. 

Appeal  from  Superior  Court,  Riverside 
County;  J.  S.  Koyes,  Judge. 

Josepb  H.  Taggart  was  convicted  of  grand 
larceny,  and  appeals.  Affirmed. 

Byron  Waters  and  N.  A  Bailie,  for  ap- 
pellant, n.  S.  Webb,  Atty.  Gen.,  and  J.  O. 
Daljr.  Deputy  Atty.  Qen.,  for  the  Feoplft 


SMITH,  J.  The  defendant  was  convicted 
of  the  crime  of  grand  larceny,  and  appeals 
from  the  Judgment  and  from  an  order  6ieaj' 
ing  his  motion  for  a  new  trial. 

The  only  error  complained  of  is  the  following 
Instruction  to  the  Jury :  "Where  the  evidence  is 
entirely  circumstuutial,  yet  Is  not  only  con- 
sistent with  the  guilt  of  the  defendant  but 
inconsistent  with  any  other  rational  conclu- 
sion, the  law  makes  It  the  duty  of  the  Jury 
to  convict,  notwithstanding  such  evidence 
may  not  be  as  satisfactory  to  their  minds  as 
the  direct  testimony  of  credible  eyewitnesses 
would  have  been."  It  Is  said  by  the  appel- 
lant's attorneys  that  this  Instruction  was 
first  given  In  People  v.  Cronin,  34  Cal.  202, 
and  that  It  has  been  approved  in  some  later 
cases,  cited  by  them.  Bat  the  Instruction  Is 
taken,  not  from  the  instructions  In  People 
V.  Cronin,  but  from  the  opinion  of  the  court 
on  page  202;  and  In  looking  over  the  cases 
citing  this  case,  as  given  In  Palm's  Citations, 
we  have  not  been  able  to  And  any  In  which 
tbis  Instruction  was  Involved,  exc^t  the 
cases  of  People  v.  Dole,  122  Cal.  486,  65  Pac 
581,  68  Am.  St  Rep.  50.  where  it  Is  held  to 
be  erroneous,  and  In  People  v.  Rushing, 
130  Cal.  453,  454,  62  Pac.  742,  80  Am.  St 
Rep.  141,  where  It  Is,  In  effect  so  held.  In 
the  former  case,  Indeed,  It  is  said:  "The 
vice  of  this  instruction  la  generally  corrected, 
as  it  was  In  this  ease,  by  special  instructions 
to  the  effect  that  every  fact  essential  to  sus- 
tain the  hypothesis  of  guilt  and  to  exclude 
the  hypothesis  of  Innocence  must  be  fully 
proved;"  and  In  the  latter  case  this  forma 
part  of  the  Instruction  given.  But  In  the 
case  at  bar  there  is  no  such  qualifying  in- 
struction. It  is.  Indeed,  urged  by  the  attor- 
ney for  the  state  that  the  qualifying  Instruc* 
tlon  referred  to  In  the  cases  cited  "offers 
but  meager  support  If  the  main  Instruction 
iB  prejudicial."  But  in  this  we  do  not  agree. 
The  vice  of  the  Instruction  here  is,  not  merely 
that  the  jury  are  Instructed  tbat  In  the  case 
of  circumstantial  evidence  they  may  con- 
vict upon  evid^ce  less  "satisfactory"  than 
In  the  case  of  direct  evidence  (as  to  which 
see  Code  Civ.  Proc.  S  1835),  but  also  that.  If 
the  "evldwce"  be  Inconsistent  with  any  other 
rational  conclusion  than  the  defendant's 
guilt  It  ia  the  duty  of  the  Jury  to  convict 
But  the  law  is  tbat  the  Jury  la  the  sole  judge 
of  the  credibility  of  the  evidence,  and  there- 
fore, though  the  evidence  be  inconsistent  with 
the  theory  of  the  defendant's  innocence,  yet 
they  may  acquit  him.  This  defect  is  pointed 
out  in  the  opinion  in  People  v.  Dol^  where 
It  Is  said:  "In  cases  of  circumstantial  evi- 
dence facts  should  be  proved  which  are 
*  *  *  Inconsistent  with  any  reasonable 
t^pothesls  of  Innocence,  and  every  single 
fact  from  which  the  deduction  of  guilt  is  to 
be  drawn  must  be  proved  by  evidence  which 
satlsfles  the  minds  and  consciences  of  the 
jury,"  etc  Or,  as  elsewhere  expressed,  to 
justify  the  Jury  In  finding  the  defendant 
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guitty  "the  law  requires  that  the  foeta  (not 
merely  the  evidence)  •  *  *  be  •  *  • 
iBCODStsteBt  with  any  other  rational  conclu- 
Blon."  People  r.  Murray,  41  Cal.  67.  Hav- 
ing regard,  therefore,  to  this  vice  In  the  In- 
etruetlon.  It  can  readily  be  perceived  that 
the  error  might  be  cured — as  it  was  In  fact 
cured  in  the  cases  cited— "by  special  In- 
structlona  to  the  effect  that  every  fact  es- 
sential to  sustain  the  hypothesis  of  guilt  and 
to  exclude  the  hypothesis  of  Innocence  must 
be  fully  proved."  In  People  v.  Eckman,  72 
Cal.  685,  14  Pac.  859,  and  People  v.  Sansome, 
84  Cal.  4S4,  24  Pac.  14S,  cited  in  the  brlefa. 
the  Instruction  Involved  was  that,  "to  convict 
upon  circumstantial  evidence.  It  should  be 
such  as  to  produce  nearly  the  same  degree  of 
certainty  as  that  which  arises  from  direct 
testimony."  But  this  Instruction  is  free 
from  the  principal  vice  to  which  the  instruc- 
tion now  under  consideration  is  obnoxious. 
The  cases  are  therefore  not  similar. 

I  have  no  doubt,  therefore,  that  the  In- 
struction Is  erroneous,  and  that  ordinarily 
the  error  would  be  material.  But  In  the 
present  case  the  drcmnstantlal  evidence  of 
defendant's  guilt  was,  if  not  absolutely  con- 
clusive, at  least  "satisfactory,"  Id  the  sense 
of  the  term  as  defined  by  the  Code — that  is 
to  say,  it  was  such  as  "ordinarily  produces 
moral  certainty  or  conviction  In  an  unprej- 
udiced mind"  (Code  Civ.  Proc.  H  1835, 
1826) ;  and  It  stood  entirely  uncontradicted. 
Assuming,  therefore  (as  we  must),  that  the 
jury  was  composed  of  men  at  once  unpreju- 
diced and  of  average  common  sense  and  judg- 
ment, we  are  justified,  under  the  authorities, 
In  believing  (as  we  do)  that  the  result  would 
not  have  been  different  had  the  instruction 
been  omitted.  Code  Civ.  Proc.  |  475 ;  Green 
T.  Ophlr  Co.,  45  Cal.  626,  527;  Est  of  Brls- 
walter,  72  Cal.  110,  13  Pac.  164;  Est  of  Spen- 
cer, 06  Cal.  440,  450,  31  Pac.  453.  The  cases 
dted  are,  Indeed,  dvU  cases,  but  we  see  no 
reason  why  the  same  principle  abould  not 
apply  in  criminal  cases. 

Nor  are  the  provisions  of  the  Code  of  ClvU 
Procedure  cited  to  be  disregarded.  They 
:have.  Indeed,  as  to  certain  matters,  specif- 
ically Indicated  in  the  decision,  been  held 
unconstitutional  (San  Jose  Ranch  Co.  t. 
Sau  Jose  Land  &  Water  Co.,  126  Cal.  325,  58 
Pac.  824),  but  the  question  now  before  us 
does  not  seem  to  be  affected  by  that  decision, 
for  here  not  only  does  it  not  appear  that  "a 
different  result  would  have  been  probable  if 
[the]  error  •  •  •  had  not  occurred," 
but  the  contrary;  and  the  Improbability  of 
a  different  result  upon  the  omission  of  the 
Instruction  Is  so  strong  as  to  produce  in  us 
an  abiding  conviction  to  that  eiTect. 

We  are  of  the  opinion,  therefore,  having  re- 
gard to  the  particular  case,  that,  notwithstand- 
ing the  error  of  the  court  below,  the  Judgment 
and  order  shonld  be  affirmed;  and  It  la  so 
ordered. 

WaconcDT:   GRAX,  P.  J.;  ALLIEN,  J. 


TUBNEB.  897 


1  Oil.  App.  411 
PEOPLE  T.  TUENBR. 
(Court  of  Anwal,  Second  DUtrict,  CUlfomla. 
Aug.  15,  1005.) 

1.  Witnesses— Impeachment. 

The  ImpeachmeDt  of  a  witness  hy  sfaowing 
that  he  had  made  Btatementa  in  conflict  with 
his  testimony  cannot  be  met  by  evidence  that 
at  other  times  he  made  statements  in  harmony 
with  hia  testimony. 

[Ed.  Note. — For  cases  Id  point,  see  voL  60, 
Cent  Dig.  Wltseases,  |  126a] 

2.  Cbimikal  Law— -HEAsaAT. 

Teatiimmy  that  witnets  had  learned  from 
conversation  with  another  that  defendant  waa 

one  of  the  robbers  la  hearsay. 

[Ed.  Note. — For  cases  in  point  see  toL  14, 
Cent  Dig.  Criminal  Law,  i  073.] 

3.  Same— Declaeatiohs. 

Declaration  of  the  person  robbed,  made  Jn 
the  presence  of  d^eaidant  on  his  arrest,  that  he 
waa  the  robber.  Is  not  admissible  against  him,  he 

having  at  once  flatly  denied  the  charge;  such 
a  declaration  being  admissible  only  for  the 
purpose  of  showing  conduct  in  connection  with 
It  evidencing  guilt 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  fiS  937,  042.] 

Appeal  from  Superior  Court,  Kern  County; 
Paul  W.  Bennett,  Judge. 

Ben  F.  Turner  waa  convicted  of  larceny, 
and  api>eal8.  Rerened. 

Bowen  Irwin  and  Emmons  ft  Irwin,  for 
appellant.  U.  S.  Webb,  Atty.  Gen.,  C.  N. 
Post  Asst  Atty.  Gen.,  and  J.  0.  Daly,  Depnty 
Atty,  Gen,,  for  the  People. 

GRAY.  P.  J.  The  defendant  stands  con- 
victed of  the  larceny  of  $50  from  the  person 
of  one  Smith.  The  evidence  tended  to  dis- 
close something  very  much  In  the  nature  of 
a  highway  robbery.  The  defendant  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing him  a  new  trial,  and  his  principal  con- 
tention is  that  the  court  erred  In  p^mltting 
the  prosecution  to  prove  certain  hearsay 
statements  identifying  defendant  as  having 
taken  part  in  the  larceny  charged.  The  ques- 
tion arises  this  way:  The  conviction  of  de- 
fendant depends  almost  altogether  upon  the 
testimony  of  the  complaining  witness,  Smith; 
he  being  the  only  witness  who  Identified  the 
defendant  as  assisting  in  the  robbery.  To 
Impeach  and  weaken  the  force  of  Smith's 
testimony  In  this  regard,  the  defendant 
called  the  city  marshal  of  Bakersfleld,  Ed 
Tlbbet  who  testified  that  about  two  hours 
after  the  alleged  larceny  Smith  had,  in  sub- 
stance, declared  that  he  could  not  Identify 
any  of  the  parties  that  robbed  him.  The  de- 
fense also  called  a  brother  of  Ed,  Bert  Tib- 
bet  who  testified  that  In  the  evening  of  the 
same  day  of  the  robbery,  or  larceny.  Smith 
had  expressed  himself  as  tmable  to  identify 
the  defendant  as  being  concerned  in  the  rob- 
bery. Smith  had  been  intimately  acquainted 
with  the  defendant  for  a  long  time  before 
the  robbery.  Thereafter,  the  prosecution 
was  permitted  to  show  on  the  cross-examln- 
atioa  of  Bert  Tlbbet,  and  by  the  testimony 
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ot  James  McEamy,  a  constable,  tiiat  <ni  tbe 
day  following  the  larceny  the  complaining 
"WltnesB  did  state  In  their  presence  that  the 
defendant  was  one  of  tbe  parties  who  rObbed 
him.  The  prosecution  was  also  permitted 
to  show  by  tlie  testimony  of  HcEamy,  that 
Smith  subsequently  slated,  In  tbe  presence 
of  defendant  and  to  him,  that  he  (the  defend- 
ant) was  one  of  the  persons  concerned  in 
the  nAbery,  and  that  defendant  denied  It, 
and  also  denied  having  been  with  Smith  at 
the  Palace  Dance  Hall  In  the  nelghboAood 
of  3  or  4  o'clock,  just  prerlons  to  tiie  alleged 
larceny. 

In  the  forgoing  we  think  the  court  erred 
to  the  prejudice  of  the  defendant  The  Im- 
peachment of  a  witness  by  showing  that  be 
has  made  statements  in  conflict  with  his 
present  testimony  cannot  be  met  by  the 
party  calling  snch  witness,  with  evidence 
that  at  other  and  dlfterent  times  the  Im- 
peached witness  has  made  statements  in  har- 
mony with  his  present  testimony,  and  to  per- 
mit tbe  introduction  of  testimony  of  this  lat- 
ter character  is  preji^iclal  to  the  party 
against  whom  It  is  received.  Mas(Hi  v. 
Vestel,  88  GaL  396,  20  Pac.  213,  22  Am.  St 
Bep.  310.  Particularly  la  this  the  rule  where, 
as  here,  there  is  nothing  to  show  that  the 
witness  did  not  have  the  same  motive  or 
Interest  to  deceive  when  he  made  the  con- 
firmatory stetement  that  he  may  have  had 
-*.faen  he  testified  to  the  fact  People  v. 
Rodley.  131  Gal.  254,  63  Pac.  861;  Mason  v. 
Vestal,  supra. 

We  are  of  opinion,  also,  that  it  was  error 
to  permit  tbe  city  marshal  to  testify  to  any 
information  that  he  bad  received  from  con- 
versation with  the  barkeeper,  Silva,  as  to 
"who  one  of  the  parties  were  that  had  robbed 
the  complaining  witness."  The  answers  of 
the  dty  marshal  to  the  questions  asked  him 
by  tbe  district  attorn^  were  well  calculated 
to  leave  the  Impression  that  SUva  had  told 
tbe  marshal  that  the  defendant  was  one  of 
the  parties  engaged  In  tbe  robbery.  Of 
course,  this  was  hearsay*  and  prejudicial  to 
the  defendant 

We  are  also  of  opinion  that  the  testimony 
of  McKamy  to  the  effect  that  Smith,  soon 
after  the  arrest  of  defendant  stated  that  "he 
was  one  of  them,  he  was  the  fellow,"  in  the 
presence  at  and  to  the  defendant  should 
have  been  excluded.  The  defendant  denied 
tills  charge  of  Smith  at  once.  It  is  not  the 
declaration  made  In  the  presence  of  a  defend- 
ant that  can  be  taken  as  evUlence  against 
him.  It  is  only  bis  conduct  in  connection 
with  the  declaration  that  can  be  looked  to 
for  evidence  of  guilt,  and  If  he  flatly  denies 
the  charge  there  can  be  no  evidence  in  this 
of  guilt,  and  therefore  the  whole  matter 
should  be  excluded,  lest  the  jury  may  Infer, 
from  its  being  admitted,  that  they  are  war- 
ranted In  treating  it  as  evidence  against  tbe 
defendant  People  v.  T^hara,  184  Cal.  544, 
66  Paa  798;  People  v.  Pbllbon.  138  Cal.  630, 
71  Phc.  esXK  Of  course,  where  the  act  «m- 


stituting  the  crime  Is  clearly  shown,  and 
the  only  question  Is  as  to  whethw  the  act 
was  done  with  a  criminal  Intent,  the  fact 
that  the  defendant  denies  the  commission  of 
the  alleged  criminal  act  may  tend  to  show 
criminal  intent  and  ccmsclonaness  of  crime. 
People  V.  Cole,  141  GaL  88,  74  Pac  547.  In- 
deed, even  when  tbe  defendant  flatly  denies 
the  criminal  act  yet  it  he  goes  on  to  make 
exculpatory  statements,  for  Instance,  as  to 
his  whereabouts  at  the  time,  and  these  state- 
ments can  be  shown  to  be  false,  then  the 
stetemoits,  together  with  their  falsity,  may 
be  shown,  on  the  theory  tl»t  fals^iood  in  the 
matter  is  an  indication  of  conscious  guilt 
In  such  a  case,  it  is  the  falsehood  only  that 
tells  against  the  defendant 

The  district  attorney  seems  to  have  liulst- 
ed  on  the  introduction  ot  all  the  ftn«going 
testimony  vxpon  some  theory  that  all  these 
Btatemento  having  been  made  by  Smith  In 
the  presence  of  the  witness  Bert  Tibbet  they 
in  some  way  tended  to  discredit  bis  testi- 
mony as  to  what  he  claimed  to  have  heard 
the  comidalnir^  witness  say  on  the  day  of 
the  larceny  or  robbery.  But,  as  we  read  tlte 
record,  all  these  declarations  of  Smith  to  the 
effect  that  tbe  defradant  asdsted  In  tbe  rob- 
bery were  made  on  the  day  he  was  arrested, 
being  the  day  after  the  robbery,  and  do  not 
tend  to  contradict  or  discredit  the  testimony 
of  Bert  Tibbet  as  to  Smitii's  statemente 
made  on  the  day  that  he  was  robbed. 

The  judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:   ALLEN.  J.;  SMITH,  J. 


1  CaL  Am.  «u 
PEOPLE  V.  HILL. 
(Court  of  Appeal,  Second  District  California. 
August  15,  1905.) 

1.  Cbihinai.  Law— Appeal. 

An  appeal  from  a  verdict  of  guilty,  or  from 
an  order  denying  a  motion  in  arrest  of  judg- 
ment, is  not  authorized. 

[Ed.  Note.' — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Crimioal  Law,  8S  2586,  2591.] 

2.  MUBDEB  IN  FiBST  DeGBEE. 

Tliough  defendant  siDcerely  believed  de- 
ceased had  a  few  dollars  of  defendant's  money, 
for  defendant  to  shoot  him  because  of  his  re- 
fusal to  surrender  it  shows  an  "abandoned  and 
malignant  heart,"  and  constitutes  murder  in 
the  first  degree. 

8.  Cbiuinal  Law— Aouissions  or  Defekd- 

ANT— iHBTBUCriONB. 
An  Instruction  that  evidence  of  admissionB 

or  statements  of  defendant  made  to  witnesses 
should  be  received  with  caution  and  viewed 
with  scrutiny,  and  that  in  considering  it  the 
circumstances  sarrounding  defendant  and  the 
probability  or  Improbability  of  defendant  hav- 
ing made  the  statements  should  be  considered, 
even  if  erroneous,  is  not  prejudicial,  whether 
it  applies  to  admissions  of  defendant  to  officers 
after  his  arrest  and  placed  in  evidence  through 
them,  or  to  some  statement  of  defendant  pre- 
viously made  and  relied  on  by  him  in  bis  de- 
fense. 

4.  Same— Evidence— iNSTBDcrioHS. 

The  quoted  language  in  an  instruction  that 
in  cousiderin^  the  weight  and  effect  to  ba  given 
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defendant's  evldencet  wbne  dte  ]arr  may  con< 
aider  his  manner  and  the  probability  of  bia 
Btatemeats,  taben  in  connecti(ai  with  all  the 
•vidence  in  the  case,  and,  "if  oonTincing  and 
carrying  with  it  a  belief  In  ita  troth,  act  on 
It" ;  If  not,  tliey  may  reject  It — la  not  erroneous. 

6.  Same— ExpiiURino  Object  or  Law~In- 
STBucnons. 

Refusal  of  an  Instraction  etating  tbe  ob- 
ject of  the  law  in  permitting  persons  charged 
with  crime  to  testify  ia  not  error ;  it  not  be- 
ing necessary. 
&  MuBDEB— Evidence. 

Where  defendant  shot  a  street  ear  con- 
ductor on  his  refusal  to  surrender  a  $5  gold 
piece  which  defendant  claimed  to  have  given 
him  by  mistake  for  a  nickel,  evidence  that  the 
condnctor  did  not  have  a  $5  sold  piece,  in 
ctmnection  with  evidence  that  in  defendant'* 
first  account  of  the  matter  he  had  made  state- 
ments in  conflict  with  his  testimony  as  to  when 
he  6r8t  discovered  his  loss  of  the  mtmey,  is 
admissible,  as  tending  to  show  he  was  acting 
In  bad  faith  in  making  his  claim  for  money. 

7.  Same— CoNFLicTina  Stateuentb. 

Where  defendant  shot  a  street  car  con- 
ductor oa  hia  refusal  to  Bormider  a  fS  gold 
piece  which  defendant  claimed  to  bave  given 
him  by  mistake,  it  is  not  error  to  permit  evidence 
to  stand  tending  to  show  conflicting  statements 
Of  defendant  as  to  when  he  discovered  his  loss 
«f  the  money. 

Appeal  from  Superior  Ootirt,  Los  Angeles 
County ;  B.  N.  Smith,  Judge. 

Arcble  HUI  was  convicted  of  mnnler, 
and  appeals.  Affirmed. 

3.  G.  BoBBiter.  a  L.  Shinn,  and  H.  H.  Appel. 
for  appellant  U.  S.  Webb,  Atiy.  Gen.,  and 
J.  GL  Daly,  Depnl?  Atty.  Gen.,  for  the  People. 

GBAT,  F.  J.  Tbe  defendant  was  con- 
victed of  mnrder  In  the  first  degree,  and 
sentenced  to  Imprisonment  for  life.  He  ap- 
peals from  the  Judgment,  from  an  order 
denying  him  a  new  tiial,  from  an  mrder 
denying  his  motion  In  arrest  of  Judgment, 
and  from  13ie  verdict  of  the  Jniy.  The 
appeals  from  the  order  denying  the  motion 
In  arrest  of  Judgment  and  from  the  verdict 
are  unauthorized  by  law,  and  may  Uiere- 
fore  be  Ignored.  The  defendant  shot  and 
killed  Wilbur  L.  Carlton,  a  street  car  con- 
ductor. In  the  city  of  Pasadena.  The  kill- 
ing was  the  culmination  of  a  dispute  be- 
tween defendant  and  the  conductor  as  to 
whether  defendant  had,  on  a  previous  trip, 
hy  mistake,  given  the  conductor  a  $5  piece, 
tiilnking  It  was  a  nickel. 

1.  The  appellant  contends  that  the  evU 
denee,  taking  the  worst  view  of  it  for  de- 
fendantv  establishes  no  greater  crime  than 
that  of  manslaughter.  The  evidence  was 
very  conflicting.  The  testimony  of  one  set 
of  ^ewitnessea  to  the  controversy  and 
shooting  showed  that  the  defendant  shot  tbe 
conductor  without  any  previous  hostile 
demonstrations  or  threats  on  tbe  part  of 
tbe  latter,  and  because  the  latter  denied 
receiving  the  $5,  and  refused  to  restore  It 
to  defendant.  Another  set  of  witnesses 
testified  to  facts  showing  that  the  conductor 
violently  beat  tbe  defendant  In  the  face  and 
on  the  bead,  and  pushed  blm  off  the  rapidly 


moving  car,  and  that  defenda'nt  shot  only 
after  the  beating  had  progress^  for  some 
time,  and  Just  as  the  defendant  was  iMlng 
his  hold  on  the  car^perhaps  accidentally. 
What  theory  should  be  adopted  from  this 
evidence,  and  what  witnesses  should  be 
believed,  was  for  tbe  Jury  to  determine. 
We  cannot  Interfere  with  the  verdict,  where 
there  Is,  as  in  this  case,  a  substantial  con- 
flict in  the  evidence ;  one  line  of  It  pointing 
clearly  to  guilt  of  the  crime  of  which  the 
defendant  stands  convicted,  and  the  other 
line  pointing  to  a  lesser  crime,  or,  pwhaps, 
to  Justification  on  the  ground  of  self-defense. 
Of  course,  on  the  theory  of  the  truth  of  the 
witnesses  who  testified  to  the  absence  of 
hostile  threats  and  demonstrations  on  the 
part  of  the  conductor  prior  to  the  Shooting, 
the  defendant  was  guilty  of  murder  In  the 
first  degree.  However  sincerely  defendant 
may  bave  believed  that  the  conductor  had 
94.90  of  defendant's  money,  yet.  for  the  lat- 
ter to  shoot  the  former  because  of  his  re- 
fusal to  surrender  this  money  shows  an- 
"abandoned  and  malignant  heart,"  and  con- 
stitutes murder  In  the  first  degree. 

2.  Tbe  following  Instruction  Is  complain* 
ed  of:  "You  are  Instructed  that  the  evi- 
dence of  certain  witnesses  as  to  oral  admis- 
sions or  statements  of  defendant,  alleged  to 
have  been  made  to  them,  should  be  received 
with  [great]  caution  and  viewed  with  scru- 
tiny, and  that  In  considering  such  testimony 
you  should  take  Into  consideration  tbe  sur- 
rounding circumstances  and  surroundings  of 
defendant,  and  the  probability  or  Improb- 
ability of  his  having  made  such  statement." 
Oertain  oral  admissions  of  defendant;  made 
to  the  ofilcers  soon  after  his  arrest,  had  been 
placed  In  evidence  through  the  testimony  of 
the  oflScers.  This  instruction  must  be  un- 
derstood as  applying  to  those  admissions, 
and,  thus  understood,  we  cannot  see  how 
It  can  be  r^rded  otherwise  than  as  favor^ 
able  to  defendant  If  It  were  conceded  to 
be  erroneous,  it  could  not  have  harmed  the 
defendant;  and  this  would  be  so,  even  If 
it  were  directed  at  some  statement  that  the 
defendant  had  prevloiuly  made,  and  upon 
which  he  relied  at  the  trial  to  aid  his  de- 
fense. People  V.  Wardrip,  141  Cal.  232,  74 
Pac.  744. 

3.  The  Jury  were  instructed  as  follows: 
"In  considering  the  weight  and  effect  to  be 
given  to  the  evidence  of  the  defendant  while 
you  may  consider  his  manner,  and  the  prob- 
ability of  his  statements,  taken  In  connec- 
tion with  all  the  evidence  in  the  case,  and, 
if  convincing  and  carrying  with  it  a  belief 
in  its  trutli,  act  upon  It;  if  not  you  have 
the  right  to  reject  But  this  does  not  mean 
that  you  have  a  right  to  arbitrarily  reject 
It  And,  in  Judging  of  the  defendant  who 
has  testified  before  you,  you  are  in  duty 
bound  to  presume  that  he  has  spoken  the 
truth;  and,  unless  that  presumption  has 
been  legally  repelled,  his  evidence  Is  en- 
titled to  foil  credit**  Tbe  appellant  corn- 
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plains  of  this  InatractloB.  but  Uieie  Ib  no 
merit  In  snch  complaint  People  t.  Wells, 
143  Cal.  188,  78  Pac  470.  The  langnaffe,  "If 
convincing  and  carrying  with  It  a  belief  In 
Its  trath,  act  upon  It,"  Is  fomid  In  the  In- 
Btmctlon  In  the  Cronln  Oase,  84  OaL  106, 
and  that  case  has  been  often  affirmed  upon 
tblfl  point 

4.  The  Instructions  given  as  to  the  law  of 
self-defenae  were  aptly  applied  by  the  court 
to  the  facts  In  tbe  case,  were  full  and  com- 
plete and  there  was,  therefore,  no  necessity 
for  giving  the  further  Instractloni  on  that 
XWint  requested  by  defendant 

5.  The  court  refused  to  Instmct  the  iviij 
as  follows :  "The  object  of  the  law  la  pe]> 
mltttng  parties  charged  with  crime  to  tes- 
tify In  their  own  behalf  Is  not  merely  to  en- 
able them  to  disclose  facts  wholly  within 
their  own  knowledge,  but  to  explain  their 
own  acts  and  motives  with  which  they  were 
performed,  and  to  explain,  if  need  be,  what 
tbey  meant  or  Intended  to  be  understood 
u  meaning,  by  what  tb^  may  have  said 
or  done  at  tbe  time  of  fb»  alleged  criminal 
occorrence.**  There  Is  nothing  In  this  pro- 
posed Instmctlon  that  would  enlighten  any 
person  of  tndlnary  Intelligence,  and  nothing 
In  It  necessary  to  be  stated  to  a  Jury.  The 
oonrt  made  no  mistake  la  nfo^g  It 

8.  Further  objections  are  made  to  tbe  glv- 
tng  of  cortaln  butmctltms,  and  to  the  refusal 
to  give  certain  others.  We  liave  carefully 
examined  the  same,  and  are  of  opinion  that 
none  of  fliem  are  of  snflldent  Imptntanoe 
to  warrant  a  dlsetiBBloiL  The  Instructions 
given  were  full  and  fair  upon  every  point 
Involved  In  tilie  caa^  and  were  pertinent  to 
the  case  as  made  by  the  evidence,  and  this 
waa  Buffldent 

7.  Complaint  la  made  'Oiat  tbe  proseenUon 
waa  permitted  to  prove  that  the  conductor, 
whMi  taken  to  the  hovtta^  had  not  a  $B 
l^ece  on  bis  person.  It  la  urged  now  that 
tbe  material  thing  was,  not  whether  tbe 
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defendant  did  In  fact  give  the  $5  piece  to 
the  conductor,  but  tbe  Important  fact  to 
ascertain  as  bearing  on  bis  motives  Is  wheth- 
er he  thought  he  had  delivered  it  We  take 
It  that,  if  It  could  be  demonstrated  that  the 
defendant  had  not  in  fact  delivered  any 
f5  piece  to  the  conductor,  and  it  was  also 
shown,  as  some  evidence  Indicated,  that  in 
his  first  account  of  the  matter  he  bad  made 
statements  In  conflict  with  hia  testlmonx 
given  at  tbe  trial  as  to  tbe  time  when  he 
first  discovered  that  he  had  parted  with 
the  (5  piece,  all  this  would  tend  to  show 
that  the  defendant  was  acting  In  bad  faltb 
as  to  his  $5  claim.  We  think  It  was  prc^w 
to  show  that  the  conductor  was  not  pos- 
aeased  ctf  a  IS  piece,  became  tbat  Cac^  takea 
with  the  other  evidence,  tended  to  show 
that  be  had  not  received  a  fS  piece  from 
defendant  And  his  nonrectipt  of  the  piece, 
taken  with  the  other  evidence,  tended  to 
show  that  defendants  claim  aa  to  tbe  $S 
piece  was  not  In  good  talth.  In  this  con- 
nection, we  should  not  overlook  the  fiict 
that  the  defendant  was  armed  with  a  dead- 
ly weapon.  Surely  the  defendant  was  b» 
a  bettor  position  than  any  other  person  to 
know  whether  he  had  lost  a  $5  piece,  and. 
If  he  claimed  to  have  given  It  to  a  person- 
to  whom  he  knew  he  did  not  give  It  this 
might  Justify  the  argument  tbat  be  was- 
huntlng  for  trouble  of  a  nature  that  would 
bring  Into  use  the  deadly  weapon  with 
which  he  went  armed. 

8.  There  waa  no  error  in  permitting  the 
evidence  to  stand  which  tended  to  show 
conflicting  statements  of  defendant  aa  to 
the  time  when  he  discovered  Uie  loss  of 
bis  $5. 

We  can  discover  no  error  In  the  record. 
Tbe  Judgmrait  and  order  denying  a  new 
trial  are  affirmed. 

We  concur;   AIjLBN,  J.;  BUITHp 
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WOODS  T.  OLOBE  NAVIGATION  CO. 
(Supreme  Gonrt  of  WMhington.  Oct  12, 1906.) 

1.  MASTBB  AMD  teBVAIlT— IKJUUU  TO  SEBV- 

ANX— Uastu  or  Tessel— -Fellow  Skbv- 

ANT8. 

The  muter  of  a  vewel.  in  the  nav^tion 
thereof.  Is  not  a  fdlow  servant  of  an  ordinary 
seaman,  so  as  to  preclude  the  latter's  recovery 
against  the  owners  for  injuries  caused  by  the 
maoter's  negligence. 

[Bid.  Note. — ^For  esses  in  i>oint.  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  8  492.1 

2.  Appeal  — CoKFLicniTG   Evidence  — Vra- 

DICT. 

A  verdict  tmed  on  cooflictinc  evidoice  will 
not  be  reversed  on  appealt  then  being  ample 
evidence  to  sustaio  it. 

[Ed.  Note. — ^For  cases  in  point  see  vtA.  3, 
Cent  Dig.  Appeal  and  Error,  fS  3028,  S9SD.] 
8.  New  TatAI/— SUBPBISE. 

A  new  trial  will  not  be  granted  for  sur- 

firisc,  arising  from  the  absence  of  a  witness  or 
ram  unexpected  testimony,  where  no  claim  of 
Buch  surprise  was  made  at  the  trial,  nor  a  con- 
tionanoe  asked  in  order  that  the  party  applying 
might  secure  the  attHidance  of  tne  absent  wit- 
ness and  procure  evidence  to  meet  the  emer- 
gency. 

(Ed.  Note. — ^For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  81  195,  197.] 

Appeal  from  Superior  Court,  King  County ; 
Arthur  B.  Griffin.  Judge. 

Action  by  Pfttrick  J.  Woods  against  the 
Globe  NaTtgatlon  Company.  From  a  judjf- 
ment  in  favor  of  plalntlCT,  defendant  appeals. 
Affirmed. 

Root,  Palmer  &  Brown,  for  appellant 
Wm.  Martin  and  W.  A,  Eeene,  tux  reapond- 

«Dt 

CROW,  J.  On  December  24,  1903,  the 
BteaniRblp  Tampico,  owned  and  operated  by 
appellant,  the  Globe  Navigation  Company, 
left  Tacoma.  Wash.,  on  a  voypge  to  the 
Hawaiian  Islands.  Respondent,  Patrick  J. 
Woods,  who  was  aboard  said  ship  as  an  able 
seaman,  was  injured  while  on  the  Pacific 
Ocean,  and  brought  this  action  for  damages 
sustained.  The  complaint  alleged  that  re- 
spondent was  Injured  by  reason  of  the  negli- 
gence and  carelessness  of  the  master  In 
charge  of  said  ship ;  that  on  January  5,  1903, 
a  hard  gale  was  blowing  and  the  sea  was  run- 
ning high ;  that  respondent,  being  subject  to 
the  orders  of  the  master,  was  directed  by 
him  to  assist  in  setting  a  sail ;  that  while  he 
was  so  doing  the  sheet  (a  rope  attached  to 
the  boom)  fouled  In  the  shackles,  and  re- 
spondent was  directed  to  loosen  the  same; 
that  while  be  was  attempting  to  loosen  said 
sheet  the  master,  without  giving  him  any 
warning  or  notice,  ordered  the  helm  "hard 
down"  which  said  order  was  executed  by  the 
helmsman;  that  the  effect  thereof  was  to 
quickly  change  the  course  of  the  ship  and 
cause  It  to  broach  by  suddenly  bringing  it 
broadside  against  the  waves  of  the  sea ;  that 
in  consequence  thereof  the  waves  struck  with 
great  force  against  the  side  of  the  ship  where 
respondent  was  working,  and  carried  him 
across  the  deck,  causing  him  to  strike  against 
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certain  iron  stanchions,  breaking  his  leg.  AfH 
pellant  denied  that  said  injury  was  caused  by 
any  negligence  on  the  part  of  the  owners  of 
said  TOfwel,  and  alleced  that  the  broaching  ot 
the  vesse!  resolted  from  the  Inability  of  the 
crew  to  manage  the  same  on  account  of  the 
violence  of  the  elements,  and  by  reason  of  the 
fact  that  the  steering  apparatus  had,  as  a 
consequence  of  violent  stornis,  become  out  of 
order,  and  that,  If  there  was  any  negligence, 
It  was  that  of  the  resitondent  himself,  or  of 
a  fellow  servant.  These  affirmative  allega- 
tions were  denied  by  the  reply.  Upon  a  jnry 
trial,  a  verdict  was  rendered  in  favor  of  re- 
qMndent  for  $2,000,  and,  a  motion  for  a  new 
trial  being  denied,  judgment  was  entered  up- 
on said  verdict,  and  this  appeal  hu  bera 
taken. 

On  the  trial  respondent's  contention  was 
that  it  Is  the  custom  of  officers  in  charge  of 
seagoing  vessels  to  give  notice  and  warning 
to  seamen,  while  In  the  discbarge  of  their 
duties,  of  any  sudden  change  in  the  course  of 
the  ship,  so  that  such  seamen  may  protect 
themselves  from  danger  resulting  therefrom ; 
that  as  the  master  of  the  Tampico  failed  to 
give  warning  of  bis  order  to  place  the  helm 
hard  down,  he  was  gnllty  of  negligence  caus- 
ing respondent's  Injuries.  Appellant  in  Its 
brief  contends  that  the  owner  of  a  ship  Is  not 
liable  for  injuries  to  an  employ^  caused  by  the 
unskillful  act  of  the  officers  in  charge;  that 
if  the  shipowners  use  pr(^r  care  and  dili- 
gence In  selecting  competent  officers  to  com- 
mand and  direct  the  company  Is  not  liable 
to  a  seaman  for  an  injury  caused  by  some 
particularly  poor  judgment  or  unskillful  act 
on  the  part  of  such  officers  while  In  com- 
mand; and  appellant  at  the  trial  asked  the 
court  to  charge  the  Jury  in  substance  in  ac- 
cordance with  this  contention.  This  prc^Hh 
sition  of  appellant  is  based  upon  the  further 
contention  that  even  If  negligence  be  conced- 
ed on  the  part  of  the  master,  yet  appellant 
is  not  liable  for  the  reason  that  the  act  of 
the  master  was  one  done  In  the  operation  of 
the  vessel ;  that  the  same  being  an  operative 
act,  performed  in  the  course  of  navigation 
and  not  on  behalf  of  the  owners,  but  having 
to  do  solely  with  the  boat  at  a  time  of  peril, 
was  the  act  of  a  fellow  servant  and  the  con- 
sequence thereof  was  a  risk  assumed  by  re- 
spondent when  he  entered  the  service  of  ap- 
pellant. In  other  words,  the  contention  of 
appellant  is  that  no  liability  exists  upon  its 
part  by  reason  of  the  fact  that  the  relation 
of  fellow  servant  existed  between  respond- 
ent and  the  master  of  said  vessel.  Appel- 
lant has  cited  numerous  authorities  which 
seem  to  sustain  its  view.  These  authorities, 
however,  are  taken  almost  entirely  from  de- 
cisions of  the  federal  courts,  in  which  the 
fellow  servant  doctrine  Is  different  from  that 
heretofore  announced  by  this  court.  We  think 
the  position  of  appellant,  that  the  master 
and  respondent  were  fellow  servants,  cannot 
be  sustained,  in  view  of  our  former  holding 
in  Keating  t.  Fadflc  Steam  Sailing  Co.,  21 
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Wasb.  41S,  58  Pac.  224,  where  It  was  held ' 
that  tlie  relation  of  fellow  acrvant  doea  not 
exist  between  the  captain  or  mate  and  an 
ordinary'  seaman.  Aa  above  suggested,  re- 
spondent contended  that  It  was  the  custom 
on  seagoing  vessels  for  a  master  or  mate  to 
give  notice  or  warning  of  an  order  such  as 
the  one  claimed  to  have  been  given  in  this 
ease,  which  was  given  without  such  warning, 
and  that  by  reason  thereof  respondent,  hav- 
ing no  opportunity  to  protect  himself,  was 
Injured.  All  these  claims  were  strenuously 
denied  by  appellant,  both  in  Its  pleadings 
and  by  evidence  upon  the  trial.  From  an  ex- 
amination of  the  record  we  find  a  serious 
conflict  of  evidence  on  these  points.  It  there- 
fore became  necessary  for  the  court  to  sub- 
mit tliem  to  the  Jury  for  determination.  This 
was  done,  and  the  verdict  Justifies  us  In  as- 
suming that  the  findings  were  In  favor  of 
respondent.  There  being  ample  evidence  to 
sustain  the  verdict  it  must  remain  undls- 
tarhe6. 

Appellant  made  a  motion  for  a  new  trial,  In 
which  it  urged  the  foregoing  points  and  also 
(■ontended  that  It  was  entitled  to  a  new  trial 
by  reason  of  surprise.  In  support  of  said 
motion,  appellant's  attorney  who  tried  the 
case  filed  an  affidavit  showing  that  one  Hall, 
who  had  been  subpoenaed  as  a  witness  by  ap- 
iwllant  and  had  promised  to  attend  the  trial, 
had,  without  notifying  api)ellant  or  its  at- 
torney, failed  to  appear  when  wanted ;  that 
the  testimony  of  said  Hall  was  of  great  im- 
portance; and  that  his  unexpected  absence 
constituted  surprise.  Said  attorney  by  his 
affidavit  also  stated  that  one  Tollefaon,  the 
ship's  carpenter,  made  statements  upon  the 
witness  stand  entirely  at  variance  with 
what  he  had  previously  told  appellant  and 
its  attorneys,  which  statements  were  very 
damaging  to  appellant  and  also  constituted 
surpriKe.  Appellant  now  Insists  that  by  rea- 
son of  said  surprise  It  should  be  granted  a 
new  trial  and  that  the  trial  court  erred  in  re- 
fusing tlie  same.  A  new  trial  will  not  be 
granted  on  the  ground  of  surprise  arising 
from  the  absence  of  a  witness  or  from  unex- 
I>e<'ted  testimony,  unless  a  claim  to  such  sur- 
prise is  promptly  made  during  the  trial,  and 
a  continuance  asked  In  order  that  the  party 
applying  may  secnre  the  attendance  of  the 
absent  witness  and  produ<«  evidence  to  meet 
the  emergency.  There  is  nothing  in  the 
record  sliowlng  this  to  have  been  done.  We 
therefore  think  no  error  was  committed  by 
the  court  in  refusing  a  new  trial.  14  Enc. 
Pi.  &  Prac.  723;  PIncus  v.  Puget  Sound 
Brewing  Co.,  18  Wash.  108,  50  Pac.  930; 
Reeder  v.  Traders'  National  Bank,  28  Wash. 
130,  «8  Pac.  461 ;  Gainea  v.  White,  1  S.  D. 
434.  47  N.  W.  524. 

The  jmlgment  1b  affirmed. 

SfOUXT.  C.  J.,  and  DUXBAR,  HADLET, 
FITLLERTON.  and  RUDKlX.  JJ.,  concur. 
HOOT,  J.,  having  been  of  couuBel,  took  no 


HELM  et  ax.  T.  JOHNSON  et  ax. 
(Snpreme  Coort  of  Washington.  Oct  2S,  190S.) 

Ejectment— Title  to  Sustain  Action. 

A  decree  of  distribution  of  an  escheated 
estate  does  not  show  title  in  a  distributee  suffi- 
cient to  entitle  him  to  maintain  an  action  of 
ejectment,  where  the  title  of  the  deceased  is  not 
traced  to  the  government,  a  grantor  in  posses- 
sion, or  a  common  source  of  title. 

[Ed.  Note. — 'For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Ejectment  85  10-62.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;  Thad  Huston,  Judge. 

Action  by  Charles  Helm  and  wife  against 
Alex  Johnson  and  wife.  From  a  Judgment 
in  favor  of  plaintiffs,  defendants  appeal.  Re- 
versed. 

Eric  Edw.  Boflling,  for  appellants.  Harvey 
JofanHon  and  F.  S.  Blattner  (Ernest  M. 

Card,  of  counsel),  for  respondents. 

DUNBAR,  J.  Action  in  ejectm«it  The 
complaint  alleged  that  the  plaintiffs  ac- 
quired title  to  the  tract  of  land  In  dispute  by 
virtue  of  two  deeds — one  a  quitclaim  deed, 
executed  March  27,  1901,  by  Martin  L.  Dale 
and  Emma  R.  Dale,  husband  and  wife,  and 
the  other  executed  on  the  27tb  day  of  April, 
1902,  by  John  B.  Reed,  treasurer  of  Pierce 
county.  Wash. ;  alleged  wrongful  possession 
on  the  part  of  the  defendants;  and  demand- 
ed judgment  for  the  restitution  of  the  pos- 
session and  the  sum  of  $200.  The  answer 
denied  the  allegations  of  the  complaint  and 
alleged  adverse  possession  for  a  period  of 
more  than  10  years  Immediately  preceding 
the  commencement  of  the  action.  This  pos- 
session was  denied  by  the  reply,  and  upon 
these  Issues  the  cause  went  to  trial,  The 
court,  after  finding  some  preliminary  and 
undisputed  facts,  found  that  the  plaintiffs 
had  purchased  the  property  from  the  county 
of  Pierce,  for  a  valuable  consideration,  at 
the  time  alleged  in  the  complaint;  that 
the  proof  consisted  of  the  deed  from  Dale  and 
wife,  a  deed  from  the  county  of  Pierce,  as 
alleged  In  the  complaint,  and  also  a  decree  of 
distribution  in  the  estate  of  one  Luvlney, 
who  was  the  alleged  owner  of  the  land  In 
dispute  and  whose  estate.  Including  this  land, 
escheated  to  the  state,  and  that  no  other 
muniments  of  title  bad  been  offered  In  evi- 
dence; that  the  defendants  had  entered  Into 
and  taken  possession  of  the  land  about  the 
year  1891,  and  had  maintained  possession 
of  said  premises  ever  since  under  a  claim  of 
right;  and  that  they  are  now,  and  for  more 
than  10  years  have  been.  In  the  actual,  visi- 
ble, open,  exclusive,  continuous,  uninterrupt- 
ed, and  notorious  possession  thereof  under 
said  claim  of  right  Ui>on  these  findings  of 
fact  the  conclusions  of  law  were  that  the 
defendants  wrongfully  and  unlawfully  with- 
held the  possession  of  said  land  from  the 
plaintiffs,  and  that  plaintiffs  were  entitled  to 
the  iwssesslon  of  said  tract  and  to  a  decree 
of  ttie  court  awarding  possession  thereof,  to- 
gether with  costs  and  disbursements. 
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At  tbe  threshold  of  this  cam  it  ftppean 
afflrmatiTely  from  tbe  flndlnga  of  fact  that  no 
title  to  the  land  In  dispute  was  shown  by  the 
plalDtUTs.  There  was  no  attempt  to  show 
fltle  In  Dale  and  wife.  The  dlstrlbation  of 
an  estate  that  has  escheated  does  not  conrey 
a  warranted  title,  any  more  than  the  dlstrl- 
bation of  any  other  estate.  All  the  distrl- 
bntion  amounts  to  In  any  case  la  a  conv^- 
ance  from  tbe  deceased  to  the  distributee, 
who  numlfestly  gets  no  better  title  than  tbe 
deceased  had,  and,  the  title  of  the  deceased 
not  having  been  traced  to  the  goremment,  a 
grantw  In  possession,  or  a  common  source  of 
title,  no  title  was  ahown  io  tbe  plaintiffs,  and 
It  la  too  elementary  to  warrant  the  citation 
of  authorities  that,  in  an  actlcni  of  ejectment, 
the  plaintiff  most  recover  on  the  strengtb  of 
his  own  title,  and  not  upon  the  weakness  of 
tbe  claim  of  his  adversary.  It  Is  therefore 
not  necessary  to  discoas  the  qneation  of  ad- 
vise possession. 

The  Jndgmfflit  la  reveraed. 

MOUNT,  a  X,  and  HADLBY,  RUDKIN, 
CBOW.  and  ROOT,  JJ.,  ooncor. 

rULLERTON.  3.  I  think  the  flndloga  of 
the  court  show  title  in  the  appellants  by  ad- 
Terse  possession,  and  fW  tilts  reason  I  concur 
In  tbe  judgment  directed  by  the  majority. 
On  the  qneatlon  of  tbe  respondenta'  title  I 
express  no  iqtlnlon. 


(40  Wash.  308) 

OTT  et  ux  T.  PRESS  PUB.  00. 
(Supreme  Court  of  Washington.   Sept  SSt, 
1905.) 

1.  LiBKL— Damaobs— Mehtai.  SumaiNG. 

upon  a  proper  showing,  damages  for  mental 
pain  and  sufFerlng  may  be  recovered  In  an 
action  for  libel. 

[Gd.  Note. — For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Libel  and  Slander,  |  847.] 

L  Appkai^Habulkbs  Bnaoa. 

In  an  action  for  libel,  an  ertoneoos  instrao- 
tion  that  olaintifEs  could  not  recover  damages 
tor  mental  suffering  was  barmless,  where  tbe 
court  properly  instracted  the  jury  as  to  the 
effect  of  the  truthfulness  of  the  article  published 
and  the  jury  found  that  plaintiffs  were  not 
oititled  to  recover  any  damages. 

[Ed.  Note. — For  cases  in  point  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  |  4228.] 

8.  Libel— BviDKitCB—MiTiOATion. 

Under  the  express  provisions  of  Bellinger's 
Ann.  Codes  ft  St  I  4039,  defendant  in  an  acti<m 
for  libel,  may  give  in  evidence  mitigatiiig  cir- 
cnnutances,  and  the  court,  in  the  face  of  such 
■tatate,  cannot  hold  that  such  evidence  should 
be  rejected  on  tbe  theory  that  the  only  damages 
which  can  be  mitigated  are  punitive  damages. 

[Ed.  Note. — For  cases  In  point,  see  voL  82, 
Cent.  Dig.  Libel  and  Slander,  S  315.] 

4.  Afpeax^Kstoppbl  to  Aixeok  Erbob. 

In  an  action  for  libel,  tbe  article  com- 
plained of  was  pleaded  in  tbe  complaint  in  hsec 
verba  and  its  publication  was  admitted  by 
the  answer.  Plaintiffs  nevertheless  introduced 
an  entire  copy  of  the  paper  containing  similar 
articles  concerning  other  persons.  Afterwards 
defendant  offered  papers  of  other  dates  cod- 
tainiiig  aimilar  articles  against  others,  which 


were  admitted  after  objectlaa  thereto.  EeUt 
that  plaintiffs  opened  the  way  for  evidence  of 
the  character  introduced  by  defendant  and  can- 
not claim  that  it  constituted  prejudicial  error. 

[Ed.  Note.— For  cases  In  point,  see  voL  8* 
Oent  Dig.  Appeal  and  Error,  i  SS97.] 

Appeal  from  Superior  Court,  Spokane 
County;  William  A.  Hunebe,  Judge. 

Action  by  George  Ott  and  wife  against 
the  Press  Publishing  Company  for  libel. 
From  a  judgment  in  favor  of  defendant 
plaintiffs  appeal.  Affirmed. 

Franklin  P.  Speck  and  Harris  Baldwin, 
for  appellants.  Oraves  ft  Graves  and  R  H. 
Elcer,  for  respondent 

GROW,  J.  Appeilanta,  who  are  husband 
and  wife,  were  on  April  12,  1904,  and  for 
some  time  prior  thereto  had  been,  engaged 
in  the  businesB  of  conducting  an  employment 
agen<7  in  the  cl^  of  SpcAane^  On  aald 
date  req;K>ndent,  being  tbe  owner  and  pub- 
lisher of  tbe  Spokane  Press,  a  dally  news- 
paper In  said  dty,  published  an  article  rel- 
ative to  appellants'  business,  which  article 
they  claimed  to  be  libelous,  and  this  actltm 
was  brought  to  recover  damages  resulting 
therefrom.  It  would  not  serve  any  needful 
purpose  tor^roduce  the  article  In  this  opin- 
ion. The  trial  court  held  the  words  therein 
contained,  if  false,  to  have  been  actionable 
per  se,  and  this  holding  was  not  resisted 
by  respondent  From  April  10  to  April  16, 
1904,  Inclusive,  respondent  published  a 
number  of  similar  articles  In  reference  to 
other  employment  agendea.  Appellants  al- 
leged that  by  the  publication  and  circulation 
of  said  article  they  had  suffered  great 
shame,  humiliation,  sense  of  disgrace,  and 
Infamy,  to  their  damage  In  the  sum  of 
(10,000,  and  had  also  suffered  loss  in  their 
business  to  their  further  damage  in  the  sum 
of  $1,000.  The  article  was  set  forth  in  the 
complaint  word  for  word  as  published.  Re- 
spondent admitted  Its  publication,  denied 
Its  falsity  or  malice,  and  pleaded  affirma- 
tively (1)  that  the  article  was  true;  (2)  that 
It  was  a  fair  and  true  report  of  Interviews 
had  with  appellants;  (3)  that  In  making  said 
Inteviews  and  publishing  said  article  re- 
spondent had  exercised  the  utmost  care  to 
secure  a  truthful  report,  and  that  it  had  pub- 
lished said  article  In  good  faith.  In  the  per- 
formance of  what  It  believed  to  be  its  duty 
In  conducting  a  public  journal.  These  al' 
legations  bebig  denied,  a  jury  trial  resulted 
In  a  verdict  for  respondent,  and  from  a  judg- 
ment entered  thereon  this  appeal  has  been 
taken. 

Appellants  contend  tbe  trial  court  erred 
in  Instructing  tbe  jury  that  they  could  not 
recover  any  damages  for  mental  suffering. 
Evidence  had  been  offered  and  admitted 
for  the  purpose  of  Bhowing  mental  suffering 
upon  the  part  of  each  of  tbe  appellantn 
caused  by  said  publication,  tindlaputed 
evidence  was  also  admitted  showing  appel- 
lants* low  of  buaiuess,  aufflcleut  to  have  en- 
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titled  them  to  a  Terdlct  awarding  tliem  dam- 
ages for  some  amount  for  such  loss,  had  the 
words  published  been  shown  to  be  false. 
We  are  of  opinion  that  ordiuarUy  in  a  case 
of  this  character,  such  an  instruction,  given 
without  explanation  or  qualification,  would 
constitute  prejudicial  error,  as  upon  a 
proper  showing  damages  for  mental  pain 
and  suffering  may  be  recovered.  Davis  v. 
Tacoma  R.  &  Power  Co..  35  Wash.  203.  77 
Pae.  200,  66  L.  R  A.  802.  In  view  of  the 
entire  record,  however,  we  do  not  think  the 
giving  of  Bald  Instruction  entitled  appellants 
to  a  reversal;  the  verdict  having  made  the 
same  immaterial.  The  trial  court  further 
instructed  the  Jury  that  the  words  contained 
lu  the  article  were  IlbeIou9  and  actionable 
per  se;  that,  if  they  woe  not  true,  it  was 
onnecessary  tor  appellants  to  prove  damages, 
as  in  such  an  action  the  law  itself  presumes 
damages  to  have  resulted  from  the  publi- 
cation; and  that  in  such  event  a  Jury,  if 
they  found  the  words  to  have  been  false, 
must  find  for  appellants.  The  Jury  were 
also  Instructed  as  follows:  "The  defend- 
ant  In  this  case  pleads  as  an  affirmative 
defense  that  the  publication  complained  of 
by  the  plaintiffB  is  true.  I  instruct  you, 
gentlemen  of  the  Jury,  that  in  an  action  for 
damages  for  libel  truth  of  the  publication 
Is  a  complete  defense.  If  the  publication 
complained  of  purports  to  be  an  interview 
with  the  plaintiffs,  or  either  of  them,  and 
the  evidence  shows  that  the  Interview  as 
published  was  reasonably  correct,  and  sub- 
stantially a  true  accoimt  of  the  interview, 
the  defense  Is  complete.  If,  therefore,  you 
should  find  from  the  evidence  that  the  pub- 
lication upon  which  this  action  was  brought 
purjwrted  to  be  an  Interview  with  the  plain- 
tlfTs,  and  you  should  further  find  that  the 
interview  as  published  by  the  defendant  is 
reasonably  correct,  and  substantially  a  true 
account  of  the  interview,  then  plaintiffs 
cannot  recover,  and  you  will  find  a  verdict 
for  the  defendant."  Under  these  Instruc- 
tions, we  fall  to  see  how  the  Jury  could  have 
misunderstood  the  court  as  to  the  effect  of 
either  the  truthfulness  or  the  falsity  of  the 
article  published.  There  was  ample  evi- 
dence to  sustain  a  finding  of  Its  truth,  and 
by  returnins  a  verdict  for  respondent  the 
Jury  undoubtedly  made  such  finding.  Con- 
ceding, therefore,  that  the  Instruction  re- 
fusing damages  for  mental  pain  was  erro- 
neous, such  error  could  not  have  been  prej- 
udicial, as  by  reason  of  the  truth  of  the 
publication,  which  must  have  been  found 
bj  the  jury,  appellants  were  not  entitled  to 
recover  any  damages  whatever.  Haynes  r. 
Spokane  Chronicle  Publishing  Co.,  11  Wash. 
503,  39  Pae.  969. 

The  appellants'  next  assignment  of  error 
Is  based  upon  the  action  of  the  court  In 
permitting  respondent  to  introduce  evidence 
showing  (1)  the  directions  given  by  the  edi- 
tor to  the  reiwrter  who  wrote  the  article ;  (2) 
as  to  conversations  between  the  editor  and 


BEPOBTBB.  (Wulk 

reporter:  0)  as  to  who  accompanied  the  re- 
porter sent  In  search  of  information  to  which 
the  libel  relates;  (4)  as  to  how  often  reports 
were  made  to  the  editor;  and  (5)  as  to  the 
motive  of  respondent  in  publishing  the  libel. 
It  is  not  necessary  to  state  in  detail  the  evi- 
dence complained  of,  which  was  Introduced 
for  the  pur|K>se  of  showing  all  the  surround- 
ing circumstances  In  mitigation  of  damages. 
It  is  not  denied  by  appellants  that  this  evi- 
dence would  have  been  admlasible  under 
section  4930,  Ballinger's  Ann.  Codes  &  St.. 
except  for  the  ruling  of  this  court  In  Spokane 
Truck  &  Dray  Co.  v.  Iloefer,  2  Wash.  St.  45, 
25  Pac.  1072,  11  L.  R.  A.  689,  26  Am.  St.  Rep. 
S42,  holding  that  punitive  damages  cannot  be 
recovered  in  this  state.  The  satd  section 
(4939)  reads  as  follows:  "In  an  action  men- 
tioned in  the  last  section,  the  defendant  may, 
la  bis  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any 
mitigating  circumstances  to  reduce  the 
amount  of  damages ;  and  whether  he  prove  the 
Justification  or  not,  he  may  give  in  evidence 
the  mitigating  circumstances."  Appellants' 
theory  is  that  the  only  damages  which  could 
be  mitigated  would  be  punitive;  their  argu- 
ment being  that  ac*tuttl  damages,  being  com- 
pensatory only,  could  not  be  mitigatetl,  and 
that  evidence  of  mitigating  circumstances 
should  not  have  been  admitted  for  the  pur- 
pose of  reducing  other  domagea,  which  would 
be  punitive  in  their  character  and  not  recov- 
erable. In  answer  to  this  argument  it  Is 
only  necessary  to  suggest  that  the  doctrine 
lu  regard  to  punitive  damages  announced 
in  SiKJkane  Truck  &  Dray  Co.  v.  Hoefer, 
supra,  did  not,  when  so  announced,  become 
for  the  first  time  a  new  law  of  this  state, 
modifying  or  changing  any  existing  statute. 
We  simply  declared  and  interpreted  the  law 
as  it  already  existed  prior  to  the  enactment 
of  said  section  4039,  supra.  In  the  later 
case  of  licvy  v.  Fleischner,  Mayer  &  Co..  12 
Wash.  15.  40  Pac  384,  Dunbar,  J.,  after  hav- 
ing distinguished  punitive  from  actual  dama- 
ges, in  a  further  discussion  of  the  different 
classes  of  actual  damages,  said:  "We  do 
not  mean  by  the  term  'actual  damages'  the 
actual  damages  expressed  by  the  statute,  of 
course,  such  actual  damages  as  could  be 
definitely  determined  as  the  actual  loss  which 
tiie  debtor  would  incur  by  reason  of  the  at- 
tachment, and  which  loss  could  be  deter- 
mined or  computed;  but  an  undetermined 
loss  and  damage,  which  Is  no  less  actual 
by  reason  of  Its  indeterminate  character, 
such  as  damage  to  reputation,  damage  to 
pride  and  to  feeling,  and  damages  of  that 
choracter,  some  of  which,  It  is  true,  are 
more  or  less  sentimental.  *  •  •"  Our 
interpretation  of  the  above  language  is  that, 
as  distinguished  from  punitive  damagee, 
there  may  be  two  classes  of  actual  damages. 
Appellants  separately  claimed  actual  dama- 
ges for  mental  pain  and  suffering  and  for 
injury  to  business.  While  damages  for  men- 
tal pain  and  suffering  may  be,  and  sometimes 
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are,  recognized  ai  actual,  as  dlstlDguIshed 
from  punitive,  daniageH,  nevertheless  they 
are  to  a  certain  extent  indefinite,  and  their 
value  must  in  all  cases  be  fixed  by  the  jury, 
Jn  view  ot  all  the  facta  and  circumstances 
flurroundlng  any  particular  case.  In  this 
action  appellants, were  permitted  to  introduce 
evidence  showing  damages  of  this  character, 
and  under  said  section  4030,  supra,  evidence 
of  mitigating  cIrcunistaneeB  was  certainly 
admissible  aa  affecting  fuch  actual  damages. 
In  any  event,  the  statute  expresaly  provides 
that  such  evidence  may  be  admitted,  and  it 
would  be  Improper  for  us,  in  the  face  of 
such  statnte,  to  bold  that  it  should  be  re- 
jected. 

As  above  stated,  the  article  complained  of 
was  pleaded  In  the  complaint  in  heec  verba, 
and  its  publication  was  admitted  by  the 
answer,  becoming  an  established  fact,  which 
It  was  not  necessary  for  appellants  to  prove. 
Appellants  nevertheless  Introduced  a  copy  of 
the  Spokane  Press  of  April  11,  1904,  contain- 
ing said  article,  although  counsel  for  re- 
spondent at  the  time  called  their  attention 
to  the  fact  that  its  publication  was  so  ad- 
mitted. Appellants,  hon'ever.  Insisted  that 
they  be  permitted  to  introduce  the  paper  for 
the  purpose  of  showing  the  manner  In  which 
It  was  pablisbed  and  placed  before  the  pub- 
lic. The  entire  paper  was  Introduced,  and 
contained  similar  articles  concerning  other 
employment  agenclea.  Afterwards  respond- 
ent offered  a  paper  of  April  10th,  a  prior 
date,  also  containing  aliuilar  articles  as  to 
other  agencies,  which  was  admitted  without 
objection.  At  least  appellants  have  assigned 
no  error  upon  Its  admission.  Thereafter  re- 
spondent also  offered  in  evidence  subsequent 
Issues  of  said  paper  of  April  14th.  15tli,  and 
16th,  containing  similar  articles.  To  this 
offer  appellants  objected  on  the  ground  of 
Incompetency  and  immateriality,  which  ob- 
jection being  overruled,  they  have  assigned 
error.  We  think  these  papers  containing 
such  subsequent  publications  In  regard  to 
other  employment  agencies  were  subject  to 
the  objection  of  being  Incompetent  and  im- 
material, but  fail  to  see  how  appellants  are 
In  a  position  to  complain.  They  opened 
the  way  for  evidence  of  this  character  by 
Introducing  the  paper  of  April  12,  1904, 
which  contained  similar  articles.  It  was  un- 
necessary to  do  this,  as  the  publication  of 
the  article  referring  to  themselves  had  been 
admitted.  Hence  appellants  are  in  no  posi- 
tion to  claim  that  the  admission  of  the  later 
Issues  of  the  paper  constituted  prejudicial 
error.  Wilson  v.  Gibson,  63  Mo.  App.  056; 
Wheeler  v.  Moore,  22  Ind.  App.  180,  53  N.  E. 
420;  Hartung  v.  Witte,  69  Wis.  285,  18  N. 
W.  175;  Beck  v.  Biggers,  66  Ark.  292,  50  S. 
W.  514. 

The  Judgment  Is  affirmed. 

MOUNT,  O.  J.,  and  ROOT,  RUDKIN, 
DtTNBAR,  and  HADLEY,  JJ„  concur. 
FULLEBTON,  J.,  did  not  sit. 


CHILDS  et  al.  T.  BLETHBX. 

(Supreme  Court  of  Washington.  Sept  BO, 

1905.) 

1.  COBPOBATIONa  —  iNBOLVENCr  —  ACTION  BT 
CbEDIIOBS  —  JUDGUEIDT  —  ENf'OBCEMENT 
AUAINST  RTOCKUOLDEBS. 

A  judgment  which  determines  the  amount 
due  to  each  of  the  creditors  of  an  inaolvent  coiv 
poratlou,  which  adjudges  that  they  are  entitled 
to  reoiver  the  same  from  the  Btockhalders,  and 
which  fixes  the  sum  due  to  the  creditors,  ren- 
dered In  receivership  proceedings  against  the 
corporation,  in  which  a  creditor  intervened  on 
behalf  of  the  creditors  and  impleaded  the  stock- 
holders as  parties  defendant  for  the  purpose  of 
enforcing  their  statutory  liabilit?  to  the  credit- 
ors, is  a  judgment  In  favor  of  the  creditors,  on 
which  they  may  sae,  though  it  authorises  the  re- 
ceiver to  collect  the  sum  due  from  the  stock- 
holders. 

2.  Same— FiMAt  JnoauENT. 

The  judgment  is  a  final  Judgment,  though 
it  omitB  a  provision  for  costs. 

3.  Same— JuDoHENT  Aoainbt  Stookholdibb 

—Pasties— Receiveb. 
The  receiver,  though  not  beneficially  Inter* 
ested  in  the  Judgment,  is  the  represents  tive  of 
the  creditors,  and  ia  a  proper  party  plaintiff 
with  the  creditors  in  a  suit  on  the  Judgment, 
for  the  purpose  of  recovering  the  amount  duf 
from  a  stockholder. 

4.  Same  — FoBEiGN  Judgments  —  Right  to 
Sue  Thebeon. 

Pending  receivership  proceedings  in  a  suit 
in  a  sister  state  against  an  insolvent  bank,  a 
creditor  intervened  on  behalf  of  the  creditors  and 
impleaded  the  stockholders  as  parties  defendant 
for  the  purpose  of  enforcing  their  statutory 
liability  in  accordance  with  law  of  the  foreign 
jurisdiction.  The  stockholders  were  within  the 
Jurisdiction  of  the  court  and  were  summoned. 
The  court  determined  the  amount  due  to  each 
creditor,  and  fixed  the  liability  of  each  stock- 
holder, and  rendered  judgment  in  favor  of  the 
creditors.  Held,  that  the  creditors,  together 
with  the  receiver  directed  to  collect  the  Judg- 
ment, were  anthorised  to  sue  on  the  Judgment 
in  the  courts  of  Washington. 

5.  Saue— Stookholubbs'  Lxabiutt— Sktkb- 
AL  Judgment. 

In  receivership  proceedings  In  a.  suit  against 
an  insolvent  bank,  the  court  rendered  judgment 
which  determined  the  amount  due  each  creditor 
and  which  fixed  the  statutory  liability  of  each 
stockholder  to  the  creditors.  Beld,  that  the 
judgment  was  a  several  judgment  against  the 
several  stockholders,  authorizing  the  creditors 
to  sue  any  stockholder  on  the  judgment. 

6.  JuDGMEHTB— Joint  Judoment— Actions 

PAftTtES. 

An  action  on  a  joint  judgment  may  be 
maintained  against  one  of  the  judgment  debtors 
alone. 

[Ed.  Note. — For  cases  in  point,  see  ToJ.  80, 
Cent  Dig.  Judgment  I  1728.] 

7.  CoBPOBATiONB  — Insolvency— Receivebs— 
Final  Judoment-^okisdiction  or  Coubt. 

In  receivership  pro<»edbin  In  a  suit  against 
a  bank,  the  court  made  an  interlocutory  order 
determining  who  were  creditors  and  who  were 
stockholders,  and  the  amount  for  which  each 
stockholder  was  liable,  and  providing  for  the 
enforcement  of  the  liability,  and  retaining  juris- 
diction for  that  purpose.  At  the  time  the  order 
was  made  the  conrt  had  jnrisdiction  of  the 
stockholders.  Held,  that  the  fact  that  nearly 
six  years  elapsed  before  the  entry  of  a  final 
judgment  againat  the  stockholders  did  not  show 
that  the  court  had  lost  jurisdiction. 

Appeal  from  Superior  Coart;  King  Gonntr ; 
George  E.  Morris,  Judge. 
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Action  by  Clarence  H.  Childs,  as  receiver 
for  llie  collection  of  a  Judgment,  and  others, 
against  Alden  J.  Blethen.  From  a  Judgment 
of  dismissal,  plaintiffs  appeal.  Rerersed. 

Shank  &  Suiltb,  for  appellants.  Bans* 

man  &  Kelleber,  for  respondent. 

MOUNT,  C.  J.  This  action  is  based  upon 
a  Judgment  recovered  in  the  state  of  Miune- 
sota.  The  court  l>elow  sustained  a  demurrer 
to  the  amended  complaint.  The  plaintiffs 
elected  to  stand  upon  the  allegations  of 
the  complaint,  and  the  action  was  dismissed. 
Plaintiffs  appeal. 

The  amended  complaint,  omitting  the  title 
of  the  court,  is  as  follows : 

Amended  Complaint 

"Clarence  H.  Chllds.  as  Receiver  for  the 
Collection  and  Bnfbrcement  of  the  Judg- 
mwit  against  the  Defendant  Alden  J. 
Blethen  [then  follow  the  names  of  one 
hundred  other  plalntlffsl.  Plaintiffs,  v. 
Alden  J.  Blethen.  Defendant. 

"Come  now  the  plaintiffs  herein,  by  their 
attorneys,  Shank  &  Smith,  and  for  an  amend- 
ed complaint  allege: 

"(1)  That  at  all  times  hereinafter  mention- 
ed the  district  court  In  and  for  the  county 
of  Hennepin,  and  of  the  Fourth  Judicial 
district  of  the  state  of  Minnesota,  was  and 
is  a  court  of  general  Jurisdiction,  duly 
created  and  organized  under  the  laws  of 
said  state. 

"(2)  That  the  plaintiff  Clarence  H.  Childs 
is  the  receiver  duly  and  regularly  appointed 
by  the  said  district  court  of  Hennepin  coun- 
ty for  the  purpose  of  enforcing  and  collect- 
ing the  judgment  hereinafter  mentioned 
against  Alden  J.  Blethen.  That  the  remain- 
ing plaintiffs  are  Judgment  creditors  of  the 
said  Alden  J.  Blethen,  each  for  the  amount 
set  opposite  his  name,  as  shown  by  the  list 
to  Exhibit  1,  hereinafter  referred  to,  which 
Judgment,  for  the  aggregate  amount  of 
$37,888.96,  recovered  on  July  2.  loas,  is  the 
judgment  for  the  enforcing  of  which  this 
action  Is  brought. 

"(3)  That  in  December,  1801,  the  Bank  of 
New  England  was  organized  under  and  by 
virtue  of  the  laws  of  the  state  of  Minnesota 
as  a  bank  of  discount  and  deposit,  and  that 
the  defendant  Alden  J.  Blethen  was  the 
promoter  thereof  and  its  president,  manager, 
and  principal  stockholder  during  all  of  Its 
existence.  That  on  July  3,  1893,  the  said 
bank  being  then  Insolvent,  a  receiver  in 
insolvency  was  duly  appointed  thereof  by 
the  said  district  court  of  Hennepin  coxmty, 
who  thereupon  took  charge  of  the  property 
and  assets  of  the  snld  bank  and  administered 
the  same  under  the  direction  of  the  court, 
and  was  thereafter  discharged. 

"(4)  That  on  December  20.  1805.  while  the 
receivership  proceedings  mentioned  In  para- 
graph 3  hereof  were  still  pending,  and  before 
the  discharge  of  the  said  receiver,  the  said 
district  court  of  Hennepin  county,  Minnesota, 


duly  made  its  order  anthorizlnK  one  of  the 
creditors  of  the  said  bank  to  Intervene  In 
Bald  receivership  proceedings  on  behalf  of 
the  creditors  of  said  bank  and  implead  the 
stockholders  thereof  as  ^rtles  defendant 
in  Mild  action,  for  the  purpose  of  enforcing 
their  statutory  liability  to,  the  creditors  of 
said  bank,  all  In  accordance  with  the  law  of 
the  state  of  Minnesota  and  the  practice  of 
the  said  district  court  of  Henn^ln  county. 
That  pursuant  to  the  said  order  made  at 
the  application  of  said  Intervening  creditor, 
stockholders  of  the  said  bank  were  duly  and 
regularly  impleaded,  and  duly  and  regularly 
served  with  process  therein,  and  that  pur- 
suant to  the  orders  of  the  court  the  creditors 
of  the  said  bank  duly  and  regularly  filed 
their  claims  In  said  suit  In  intervention  and 
became  parties  to  the  said  action. 

"(o)  That  pursuant  to  the  said  order  so 
m^e  as  aforesaid.  x>ermitting  the  sold  In- 
tervention and  directing  the  Impleading  of 
the  stocl^holders,  the  summons  of  the  satd  dis- 
trict court  In  said  action,  together  with  the 
complaint  therein,  was  duly  and  regularly 
served  upon  all  of  the  stockholders  of  the  said 
bank.  Including  the  defendant  herein,  Al- 
den J.  Blethen,  who  at  the  time  of  the  maklns 
of  the  order  authorising  the  impleading  of 
the  stockholders  as  aforesaid  were  or  since 
have  been  residents  of  said  state,  and  the 
said  Alden  J.  Blethen  was  at  the  time  of 
the  service  of  the  said  summons  and  com- 
plaint within  the  jurisdiction  of  the  said 
court  That  the  said  district  court  ever 
since  the  service  of  the  said  summons  and 
complaint  upon  said  defendants  In  said  ac- 
tion as  aforesaid,  Including  the  defeudnut 
Alden  J.  Blethen.  bad  full  and  complete  ju- 
risdiction of  said  stockholders,  defendants 
therein.  Including  the  defendant  herein,  Al- 
den J.  Blethen,  for  the  pmiioses  thereof,  and 
has  had  full  and  complete  jurisdiction  of  the 
subject  of  the  action  as  well. 

"(G)  That  on  July  9.  1897,  an  Interlocutory 
adjudication  was  made  In  said  court  In  fa- 
vor of  the  plaintiffs  herein,  detenulning 
them  to  be  creditors  of  the  said  Bank  of 
New  England,  and  also  determining  who 
were  the  stockholders  In  Qie  said  bank,  and 
the  amount  for  which  they  were  found  liable, 
and  the  amount  for  which  each  was  found 
liable,"  Including  this  defendant,  Alden  J. 
Blethen,  and  providing  for  the  enforcement 
of  such  liability  against  the  stockholders  In 
said  action,  and  retaining  jurisdiction  for 
the  purpose  of  making  such  further  orders, 
decrees,  and  directions  us  might  lie  necessa- 
ry for  the  full  enforcement  thereof. 

"(7)  That  on  July  2.  IIHXJ.  pursuant  to  the 
reservations  In  the  snld  Interlocutory  adjudi- 
cation contained,  aud  with  proper  reference 
thereto,  and  upon  the  i>etition  of  Clarence 
H.  Childs.  receiver  as  aforesaid  the  said  dis- 
trict court  entered  Its  final  judgment  In  said 
aetlou  against  the  defeudant  herein,  Alden 
J.  Blethen,  in  the  sum  of  $37,S8S.f)(;,  a  copy  of 
which  said  Judgment  Is  hereto  attached. 
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marked  'ExhfUt  1,*  and  Is  hereby  referred 
to  and  mnde  a  part  of  this  complaint. 

That  no  imrt  of  sold  judgment  ban 
been  paid,  and  that  there  Is  now  due  and 
owing  the  plaintiffs  herein,  according  to  the 
terms  thereof,  the  sum  of  $37,888.96,  togeth- 
er with  Interest  thereon  at  the  rate  of  6  per 
cent,  per  annum  from  July  2,  1903. 

"Wherefore  plaintiffs  demand  judgment 
against  the  defendant,  Alden  J.  Blethen,  In 
the  snm  of  $37,888.96,  with  Interest  thereon 
from  July  2,  1003,  together  with  their  costs 
and  disbursements  herein. 

"[Duly  verified.] 

"Exhibit  1  (to  the  Complaint). 
"Sttte  of  Minnesota,  County  of  Hennepin. 

Trtstrlct  Court,  Fourth  Judicial  District. 

"State  of  Minnesota,  Plaintiff,  v.  Bank  of 
New  England,  Defendant  (J.  A.  Hanson, 
Intervener;  John  R.  Rea,  Alden  J.  Bleth- 
en, Charles  F.  Hauey,  Kristian  Kortgaard, 
Charles  R.  Chute,  et  al..  Impleaded). 

"This  matter  coming  on  before  this  court 
on  the  motion  of  O.  H.  Chllds,  as  receiver, 
for  the  enforcement  and  collection  of  the  In- 
terlocutory decree  herein,  and  the  court,  hav- 
ing beard  the  evidence  in  support  of  said 
petition,  did.  on  the  2d  day  of  July,  1903, 
make  and  file  its  findings  of  fact  and  con- 
clusions of  law  and  order  for  final  Judgment 
against  these  particular  defendants  lu  said 
cause.  Now  pursuant  to  said  order,  and  on 
motion  of  C.  H.  Childs,  as  receiver,  etc.,  it  is 
hereby  adjudged  and  decreed  as  follows: 

"(J)  That  there  is  now  due  the  creditors 
of  the  Bank  of  New  England,  a  list  of  which 
is  hereto  attached,  marked  'Exhibit  A,'  the 
sum  of  $81,248.77,  and  that  the  said  creditors 
are  entitled  to  recover  from  the  stockholders 
of  said  bank,  as  hereinafter  set  forth. 

"(2)  That  the  said  amount,  or  so  much 
thereof  as  may  be  collected  from  the  defend- 
ants hereinafter  named,  shall  be  distrib- 
uted among  the  creditors  of  said  bank  In  pro- 
portion to  the  amount  set  opposite  their 
names  in  said  Exhibit  A. 

"(3)  That  the  liability  of  the  stockholders 
of  the  said  Bank  of  New  England  who  resid- 
ed within  this  state  at  the  time  of  the  In- 
stitution of  said  action,  or  who  have  resided 
within  said  state  since  the  Institution  of  safd 
action,  has  been  enforced  and  collected  in 
full  80  far  as  may  be,  except  that  of  the  de- 
fendant Lncien  Swift  for  the  sum  of  $2,000, 
and  said  liability  of  $2,000  is  treated  as  hav- 
ing been  paid  in  full,  and  the  amount  due 
the  creditors,  as  above  stated,  has  been  re- 
duced accordingly. 

"(4)  That  the  defendants  Alden  J.  Bleth- 
en, Charles  R.  Chute,  Kristian  Kortgaard, 
and  Charles  F.  Haney  have  been,  ever  since 
the  entry  of  the  said  interlocutory  decree 
herein,  absent  from  the  state  of  Minnesota, 
and  beyond  the  Jurisdiction  of  this  court, 
and  have  had  no  property  within  said  state 
from  which  their  liability  as  stockholders 
herein  couid  be  paid  or  satisfied  in  full  or  In 


part,  and  neither  tbey  nor  any  of  them  have 
ever  paid  or  canceled  any  part  of  their 
liability  as  such  stoekholdera. 

"(5)  That  there  Is  now  due  from  each  of 
said  stockholders  to  the  creditors  of  said 
Bank  of  New  England,  a  list  of  which  is 
hereto  attached,  marked  'Exhibit  A,'  the 
Bum  set  opposite  the  name  of  each  of  the 
following  defendants  respectively,  tIe.:  Al- 
den J.  Blethen,  $37,888.96;  Charles  F.Haney. 
$139.10;  Kristian  Kortgaard,  $685.50;  Charles 
R.  Chute.  $139.ia 

"(6)  That  when  said  sums  are  paid  and 
satisfied  in  fall,  t<«ether  with  interest  there- 
on at  the  rate  of  6  per  cent  per  annum  from 
the  date  hereof,  the  llaMllty  of  the  aald  re- 
spective parties  to  the  creditors  of  said  banic, 
and  to  other  stockholders  of  said  bank,  will 
be  paid  and  satlBfled  in  full.  The  receiver 
herein  Is  directed  to  satisfy  In  full  the  liabil- 
ity of  said  parties  npon  the  payment  to  Urn 
of  said  amount 

"(7)  That  Clarence  H.  C9iildfl,  heretofore 
appointed  by  interlocutory  decree  herein  as 
receiver,  for  the  pnrpose  of  coUectlnK  and 
enforcing  the  respective  Uabilltiea  of  the 
stockholders  of  said  Bank  of  New  England, 
who  were  found  liable  lu  said  decree,  la 
likewise  directed,  anthorlaed,  and  empowec^ 
ed  to  proceed  to  the  collection  and  enforce- 
ment of  the  amount  found  due  from  the 
defendant  stockholders  herein,  and  to  that 
end  Is  authorized,  directed,  end  empowered 
to  cause  executions  to  be  Issued  for  ttie  full 
amount  of  the  respective  liability  of  these 
defendants  as  found  herein,  and  to  institute 
and  maintain  aucta  suits  either  at  law  or  in 
equity  as  may  be  necrasary  to  the  enforce- 
ment or  preservation  of  the  liability  of  said 
defendants,  either  within  this  jurisdiction  or 
wltiiin  any  other  jurisdiction  wherein  serv- 
ice of  process  upon  said  respective  defend- 
ants may  1>e  obtained. 

"Dated  July  2, 1903. 

"By  the  Court." 

Exhibit  A,  attached  to  the  original  Judg- 
meut,  <-onsists  of  a  list  of  the  names  of  all 
the  plaintiPfs.  except  plaintiff  Chlids,  as  re- 
ceiver, with  the  amount  due  set  opposite  each 
name,  the  total  amount  aggregating  $88,248.77. 

To  tills  poniplnlnt  the  respondent  demurred 
upon  the  grounds:  "(1)  That  the  court  has 
no  jurisdiction  of  the  person  of  the  defendant 
or  of  tlie  subject-matter  of  the  action;  (2) 
that  the  plaintiffs  have  not,  nor  has  any  of 
tbera,  legal  capacity  to  sue;  (3)  that  there 
is  a  defect  of  parties  pialntiff ;  (4)  that  there 
Is  a  defect  of  parties  defendant;  (5)  that 
the  amended  complaint  does  not  state  facts 
Bufflcient  to  constitute  a  cause  of  action ; 
(6)  that  the  action  has  not  been  commenced 
within  the  time  limited  by  law;  (7)  that 
several  causes  of  action  have  been  Improper- 
ly united."  To  support  this  demurrer  the 
respondent  arpues  (1)  that  the  creditors  can- 
not sue  outside  of  the  state  of  Minnesota,  he- 
cause  they  have  no  judgment  of  their  own, 
and,  that  being  so,  no  action  can  now  be  malO' 
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tained  In  this  state;  (Z)  that  the  receiver 
cannot  sue  outside  of  the  state  of  MloDesota, 
because  the  Judgment  is  not  a  final  Judgment 
In  bis  favor,  and,  if  It  were,  It  cannot  be  en- 
forced outside  of  that  state  by  the  receiver; 
(3)  that  the  defendant  cannot  be  sued  sep- 
arately, because  the  Judgment  Is  a  joint  Judg- 
ment; <4)  that  there  was  no  Jurisdiction  in 
the  Minnesota  court  to  enter  the  order  sued 
upon  without  further  notice  to  defendant; 
<5)  that  the  ectloa  Is  barred  by  the  statute 
of  limitations. 

All  the  points  which  respondent  seeks  to 
make  against  the  complaint  require  a  consid- 
eration of  the  Judgment  sued  upon.  There 
can  be  no  doubt  that  the  Judgment  is  one  in 
favor  of  the  creditors.  The  language  Is :  "It 
is  hereby  adjudged  and  decreed  as  follows: 

(1)  That  there  is  now  due  to  the  creditors 
of  the  Bank  of  New  England,  a  list  of  which 
Is  hereto  attached,  marked  'Exhibit  A,'  the 
sum  of  ¥81,248.77,  and  that  said  creditors 
are  entitled  to  recover  from  the  stockholders 
of   said  bank,   as   hereinafter  set  forth. 

(2)  That  the  said  amount,  or  so  much  there- 
of as  may  be  collected  from  the  defendants 
hereinafter  named,  shall  be  distributed 
among  the  creditors  of  said  bank  in  propor- 
tion to  the  amount  set  opposite  their  names  In 
said  Exhibit  A.  •  *  «  (5)  That  there  Is 
now  due  from  each  of  said  stockholders  to  the 
creditors  of  said  Bank  of  New  England,  a 
list  of  whom  Is  hereto  attached,  marked  'Ex- 
hibit A'  the  sam  set  opposite  the  name  of  each 
of  the  following  defendants,  re8S>ectirel7,  viz. : 
Alaen  J.  Blethen,  $37,888.96;  Charles  P. 
Hrfuey,  $139.10;  Kristlan  Kortgaard.  $695.60; 
Charles  R.  Chute,  $139.10."  This  language 
clearly  and  explicitly  gives  the  creditors 
named  a  Judgment  against  the  defendant 
Blethen  for  the  sum  of  $37,888.'  ,  which  sum 
Is  required  by  paragraph  2  to  be  paid  to  such 
creditors  In  proportion  to  the  respective 
amounts  set  opposite  their  names  in  Exhibit 
A.  When  paid,  together  with  interest  at  6 
per  cent  per  annum,  the  liability  of  the  de- 
fendant Blethm  to  the  creditors  of  the  bank 
and  to  other  stoc^olders  ceases,  as  provided 
In  paragraph  6.  It  is  true  that  by  para- 
graph 7  Clarence  H.  Chtlds  Is  directed  and 
authorized  to  collect  the  amount  due  from 
^fendant  by  execution  or  by  suit  as  may  be 
necessary;  but  this  provision  does  not  make 
ttie  Judgment  any  less  the  Judgment  of  the 
creditors.  It  la  stUl  their  Judgment,  and 
they  are  raitltled  to  the  proceeds  thereof. 
They  are  the  parties  beneficially  Interested. 
ChlldJ!  Is  Interested  m^ly  as  receiver  or  as- 
signee for  the  pnipose  of  collection.  That 
the  Judgment  sued  upon  Is  a  Judgment 
against  the  defendant  and  In  favor  of  the 
creditors  who  were  made  parties  plaintiff  In 
this  action  Is  so  plain  as  to  need  no  further 
discussion  and  no  citation  of  authority. 

Bespondeut  next  argues  that  the  recelvo: 
cannot  sue  outside  of  the  state  of  Minnesota, 
because  the  Jud^nent  Is  not  a  final  Judgment 
in  his  favWj  and,  even  if  it  la  such  final 


Judgment,  it  cannot  be  enforced  outside  of 
Minnesota  by  the  receiver.  The  Judgment 
upon  Its  face  appears  to  be  a  final  Judgment. 
The  amount  found  due  from  the  defendant 
Blethen  is  definitely  determined,  and  the  sev- 
eral amounts  due  the  creditors  who  are  made 
plaintiffs  in  this  action  are  likewise  stated, 
and  collection  is  directed  by  execution  or  suit, 
as  may  be  necessary.  It  is  true  no  costs  are 
specified,  but  costs  ordinarily  follow  as  a 
matter  of  course.  A  provision  for  costs  alone 
cannot  determine  the  character  of  the  order. 
The  other  requisites  of  a  final  Judgment  are 
all  present  There  can  be  no  doubt  that 
this  is  such  a  Jndgment  Black  on  Judg- 
ments (2d  Ed.)  S  41.  It  Is  also  true  that 
the  receiver  is  not  beneficially  Interested  In 
the  Judgment  But  he  is  the  representative 
of  the  creditors,  and  authorized  by  the  terms 
of  the  judgment  to  collect  the  amounts  found 
due  therein,  and  to  pay  such  sums  over  to  the 
creditors  as  therein  stated.  He  may  not  be 
a  necessary  party,  but  he  Is  a  proper  par^ 
to  the  suit  for  the  purpose  of  cotlectlon  and 
distribution  of  the  amomits  due  the  parties 
beneficially  interested,  and  made  so  by  the 
terms  of  the  judgment 

In  support  of  the  position  that  the  Judg- 
ment cannot  be  enforced  outside  of  the  state 
of  Minnesota  by  the  receiver,  respondent 
cites  and  relies  upon  Hale  v.  Alllnson,  188 
U.  S.  56,  23  Sup.  Ct  244,  4T  L.  Dd.  380; 
Finney  v.  Guy,  289  U.  S.  335,  23  Sup.  Ct 
558,  47  L.  Ed.  839 ;  and  Great  Western  Min- 
ing &  Mfg.  Co.  V.  Harris,  25  Sup.  Ct  770, 
49  L.  Ed.  1163.  In  each  of  these  cases  It 
was  held  that:  "The  receiver  of  a  corpo- 
ration, with  no  other  title  to  Its  assets  and 
property  than  that  derived  from  his  appoint- 
ment In  a  suit  brought  to  adjudicate  and  en- 
force Ileus  and  subject  the  property  to  the 
payment  of  the  claims  of  creditors,  cannot 
be  empowered  by  the  court  of  his  appoint- 
ment to  sue  in  a  foreign  jurisdiction,  elthw 
in  his  own  name  or  In  that  of  the  corpo- 
ration, to  realize  its  assets."  Syllabus  to 
G.  W.  Mln.  &  Mfg.  Co.  v.  Harris,  supra. 
These  cases  upon  this  point  were  all  based 
upon  the  case  of  Booth  v.  Clark,  17  How. 
(U.  S.)  322,  15  L.  Ed.  164,  which  was  a 
case  where  a  receiver  of  an  insolvent  estate* 
appointed  In  New  York,  brought  a  suit  In 
the  United  States  Circuit  Court  for  the  Dis- 
trict of  Columbia  to  subject  a  certain  fund 
in  the  Dtatrlct  of  Colombia  to  the  pnrpmes 
of  the  receivership  in  Kew  Tork,  to  the  »• 
cluidon  itf  creditors  in  the  District  of  Colum- 
bia. It  was  there  held  that  the  receiver 
conld  not  maintain  the  action.  In  the  course 
of  the  opinion  Justice  Wayne,  In  speaking 
of  the  powers  of  the  receiver,  at  page  338, 
of  17  Bow.  (15  L.  Bd.  164),  said:  "He  has 
no  extraterritorial  power  of  official  action; 
none  which  the  court  appointing  him  can 
confer,  with  authority  to  enable  him  to  go 
into  a  foreign  Jurisdiction  to  take  posses- 
sion of  the  debtor's  property;  none  which 
can  give  him,  upon  the  principle  of  comity* 
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a  privilege  to  am.  In  a.toz^lsn  conrt  or  anoth- 
er Jurisdiction,  aa  ttie  Judgment  creditor  blm- 
rnlf  mlgbt  hare  done,  where  bis  debtor  may 
be  amenable  to  the  tribunal  which  the  cred- 
itor may  seek."  Hale  v.  Alllnaon  was  a  case 
where  the  creditors  of  an  Insolvent  corpo- 
ration in  Minnesota  Aled  a  creditors*  bill 
In  the  said  court  for  the  purpose  of  enforcing 
sto<dcboldm'  llabili^  to  creditors  under  the 
Minnesota  statute,  l^re  were  many  non- 
resident stockholders  who  were  not  served, 
and  none  of  them  appeared  in  the  action. 
Judgment  was  entered  against  the  resident 
stodcholders  "wbo  vrere  served  with  process 
for  the  amount  of  the  par  value  of  their 
stock.  No  Judgment  was  rendered  against 
nonresident  stockholders  not  served  with 
process.  In  entering  Uie  decree  the  court 
-made  an  order  appointing  a  receiver  to  col- 
lect the  Judgment  against  the  resident  stock- 
boldors,  and  directed  the  receiver  to  take  all 
necessary  steps  against  nonresident  stock- 
holders to  enfwce  their  liabiUty  as  such 
stockholders  of  the  insolvent  corporation. 
The  receiver  was  specially  directed  to  in- 
stitute actions  In  foreign  Jurisdictions. 
Thereupon  the  recover  commenced  a  suit 
in  equity  in  the  United  States  Circuit  Court 
of  Pennsylvania  to  recover  the  par  value  of 
shares  of  stock  held  by  resldaits  of  Pennsyl- 
vania, and  the  court,  after  reviewing  the 
Minnesota  decisions  and  statutes  bearing 
upon  the  question,  held  that  the  receiver 
conld  not  maintain  the  action,  and  said,  at 
page  67  of  188  V.  S.,  page  248  of  23  Sup.  Ct 
(47  Lu  Ed.  380)  :  "We  are  of  the  opinion, 
following  the  decisions  of  the  hlgliest  court 
Df  Minnesota,  that  tibe  statutes  of  that  state 
<Jo  not  provide  for  the  appointment  of  a  re- 
ceiver to  recover  as  such  the  amount  of  tiie 
added  liability  of  the  nonresideht  share- 
holders to  creditors  of  an  insolvent  corpwa- 
tion.  They  do  not  provide  that  such  lia- 
bility shall  be  assets  of  the  corporation,  to 
be  recovered  by  the  recover  and  payable 
to  Its  creditors  when  such  liability  Is  en- 
forced and  the  money  recovered.  There  Is 
no  transfer  of  saiy  right  or  title  to  a  recelvw 
to  enforce  the  liability  (certainly  not  as  to 
nonresident'  stodcholders),  nor  is  it  a  case 
where  any  assignment  of  such  right  by  the 
creditors  has  been  made,  so  that  the  receiver 
Is  in  fact  an  assignee  of  the  persons  Interest- 
ed In  the  recovery  from  the  stockholders. 
We  are  thus  brought  to  the  fact  that  this  is 
a  plain  and  simple  case  of  the  appointment, 
authorised  by  statute,  of  a  receiver  by  a  court 
of  equity  In  the  exercise  of  its  general  Juris- 
diction as  such  court,  with  no  title  to  tlie 
fund  In  biro,  and  where  such  receiver  acts 
simply  as  the  arm  of  the  court,  without  any 
other  right  or  title,  and  the  question  Is  wheth- 
er, In  these  circumstances,  a  receiver  can 
maintain  this  suit  In  equity  in  a  foreign  state 
by  virtue  of  his  appointment  and  the  direc- 
tion to  sue  contained  In  the  decree  In  the 
ease  In  which  he  was  appointed  a  receiver?" 
Finney  v.  Ony  was  a  case  where  the  facts 


were  substantially  the  same  as  In  Hale  v. 
Alllnson,  except  that  the  receiver  Joined  the 
creditors  as  plaintlfh  on  bringing  suit  in 
Wisconsin  to  enforce  a  sbareholdrav'  lia- 
bility under  the  Minnesota  statutes.  In  re- 
ferring to  this  fact,  the  court  said:  "No 
one  creditor  can  maintain  the  action  under 
the  Minnesota  statute,  and  If  all  unite  they 
must  sue  In  the  courts  of  that  state."  This 
Is  precisely  what  was  done  In  the  case  at 
bar,  and  the  Judgment  was  rendered  against 
respondent  upon  personal  service.  Oreat 
Western  M.  &  M.  Co.  v.  Harris  was  a  case 
where  a  receiver,  appointed  over  an  insolvent 
corjraratlon  in  Kentucky,  In  a  general  credit- 
ors' and  foreclosure  suit,  was  attempting  to 
collect  from  the  stockholders  residing  In  Ver- 
mont funds  fraudulently  converted  by  such 
stockholders. 

Each  of  these  cases  Is  clearly  and  readily 
distinguished  from  the  case  at  bar  by  the 
fact  that  tlie  respondent  here  Is  a  Judgment 
debtor  in  the  state  of  Minnesota,  where  the 
Judgment  was  rendered  against  him  upon 
notice  by  personal  service  by  a  court  of 
general  jurisdiction  having  authority  under 
the  laws  of  that  state  to  render  such  a  Judg- 
ment Harper  v.  Carroll,  00  Minn.  487.  69 
N.  W.  610.  All  of  the  partlM  in  whose  favor 
the  Judgment  was  entered  are  parties  plain- 
tiff In  this  action.  The  facts  in  this  case, 
as  stated  In  the  complaint  and  Judgment  sued 
upon,  bring  it  squarely  within  the  case  of 
Hancock  National  Bank  v.  Famuro,  176  U. 
S.  040,  ao  Sup.  Ct.  509.  44  L.  Ed.  619,  where 
it  was  said :  "This  case  brings  to  our  con- 
sideration the  same  constitutional  and  statu- 
tory provisions  of  the  state  of  Kansas  which 
were  before  us  In  Wliitman  v.  Oxford  Nation- 
al Bank.  176  U.  S.  663,  20  Sup.  CL  477,  44 
L.  Ed.  587.  In  that  case  we  decided  that 
a  plaintiff,  after  the  recovery  of  a  Judgment 
against  a  Kansas  con>oration  In  the  courts 
of  Kansas  and  the  return  of  an  execution 
nnsatlsfled,  could  maintain  an  action  In  any 
court  of  competent  Jurisdiction  against  a 
stockholder  of  the  corporation  to  recover 
in  satisfaction  of  his  Judgment  an  amount 
not  exceeding  the  par  value  of  the  defoid- 
ant's  stock."  In  Hale  v.  Alllnson  and  Fin- 
ney V.  Guy,  the  two  cases  last  above  dted 
were  said  not  to  bear  upon  the  questions 
tbm  under  consideration,  for  the  reason,  as 
stated  in  Finney  v.  Guy,  180  U.  S.,  at  page 
345,  23  Sop.  Ct,  at  page  56^  47  L.  Ed.  830: 
"The  statutes  are  radically  different  and  no 
one  nreditor  can  maintain  the  action  under 
the  Minnesota  statute  and,  if  all  unite,  they 
must  sue  in  the  courts  of  that  state."  This 
was  what  was  done  in  the  case  at  bar.  All 
the  creditors  united,  and  obtained  a  several 
final  Judgment  against  the  respondent  and 
other  stockholders,  who  were  served  in 
Minnesota,  and  these  creditors,  together  witb 
the  receiver,  who  was  apimlnted  to  enforce 
the  collection  and  distribute  the  proceeds 
pro  rata  among  the  creditors,  now  briug  this 
action  in  this  state  to  enforce  collectiw  of 
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that  Judgment.  It  Is,  therefore,  not  an  ao 
tlou  by  a  receiver  as  such,  but  is  essenUally 
one  by  Judgment  creditors.  We  have  no 
doubt  of  their  rigbt  to  maintain  the  action 
under  the  facts  alleged.  23  Am.  &  Eng.  Enc. 
Law,  p.  1108,  §§  2,  4,  and  authorities  there 
cited.  See.  also,  note  to  Hale  v.  Allinson, 
47  L.  Ed.  380.  In  Chllds  v.  Cleaves,  50  Atl. 
714,  the  Supreme  Judicial  Court  of  Maine 
held  that,  upon  the  principle  of  comity  be- 
tween the  states,  the  same  receiver  could 
bring  an  action  against  a  stockholder  res- 
ident of  Maine  to  euforce  a  stockholder's 
liability  where  the  defendant  was  never 
served  with  process  and  never  appeared  in 
the  original  proceeding  In  the  court  of 
Minnesota.  It  Is  not  necessary  for  us  to  go 
so  far  as  that  in  this  case. 

Respondent  next  contends  that  the  Judg- 
ment sued  upon  is  a  Joint  Judgment  against 
himself  and  others  named  therein,  and  there- 
fore he  cannot  be  sued  alone.  An  examina- 
tion of  the  Judgment  itself  discloses  that  it 
appears  upon  its  face  to  be  a  several  Judg- 
ment for  $37,888.96  against  respondent  But, 
under  the  rule  in  Olson  v.  Teazle,  9  Wash. 
481,  37  Pac.  677,  43  Am.  St  Rep.  855,  and 
Bignold  V.  Carr,  24  Wash.  413,  64  Pac.  519, 
an  action  upon  a  Joint  Judgment  may  be  main- 
tained against  one  of  the  Judgment  debtors 
alone.  We  find  nothing  in  the  complaint  to 
Justify  the  contention  that  the  Minnesota 
court  bad  no  Jurisdiction  to  enter  the  final 
Judgment  of  July  2,  1903,  the  one  sued  upon 
here.  It  la  true  the  complaint  states  that 
on  July  9,  1897,  an  Interlocutory  adjudica- 
tion was  made  determlniug  who  were  credit- 
ors and  who  were  stockholders,  and  the 
amoimt  for  which  each  stockholder  was  found 
liable,  and  providing  for  the  enforcement 
of  such  liability  and  retaining  Jurisdiction 
for  that  purpose,  and  that  pursuant  to  such 
reservation  a  final  judgment  was  entered 
on  July  2,  1903.  It  is  only  necessary  to 
say  in  this  connection  that,  if  the  court  ren- 
dering the  judgment  had  jurisdiction  of  the 
person  of  resiwndent  as  alleged,  it  retained 
such  jurisdiction  to  enter  a  final  order  in 
the  case,  which  appears  upon  the  face  of  the 
complaint  to  have  been  done  on  July  2,  1903. 
The  mere  fact  that  nearly  six  years  inter- 
vened between  the  interlocutory  order  and 
the  final  judgment  Is  no  indication  that  the 
court  of  Minnesota  lost  jurisdiction. 

Neither  is  there  any  force  in  the  contention 
that  this  action  is  barred  by  the  statute  of 
limitations.  It  Is  certainly  not  barred  by 
the  statutes  of  this  state,  and  no  statute 
of  the  state  of  Minnesota  is  cited  as  bear- 
ing upon  the  question. 

For  the  reasons  herein  stated,  the  lower 
court  erred  In  sustaining  the  demurrer.  The 
Judgment  of  dismissal  Is  therefore  reversed, 
and  the  cause  remanded,  with  diret-tious  to 
the  lower  court  to  overrule  the  demurrer  and 
require  the  respondent  to  answer  to  the 
uieiits. 

ROOT,  CROW,  HADLET,  DUNBAR,  and 
RUDKIN,  JJi  concur. 


CARSTEXS  T.  MILO. 
(Supreme  Court  of  Wasbingtou.  Sept.  30, 
1905.) 

1.  Attacument— Matubity  of  Debt— Com- 
plaint. 

Under  Batlin^r'a  Ann.  Codes  &  St  |  5352, 
providiDf;  that  an  action  may  be  cointnenced  and 
an  attachment  issued  before  the  debt  matores, 
when  nothing  but  time  is  wantice  to  Qz  an 
absolute  indebtedness  and  the  affidavit  in  ad- 
dition to  that  fact  states  that  the  defendant  is 
about  to  dispose  of  his  property  with  intent  to 
defraud  his  creditors,  a  complaint  alleging  that 
nothing  but  time  was  wanting  to  fix  an  abso- 
lute indebtedness,  but  failing  to  charge  a  fraud* 
nlent  disposition  of  the  debtor's  property,  was 
fatally  defective. 

2.  Sake— AiABNDUEHT. 

Where  a  complaint  in  attachment,  charging 
a  nonmatured  debt,  failed  to  state  a  cause  of 
action,  it  was  not  error  for  the  court,  on  sus- 
tainiug  a  demurrer  thereto,  to  dismiss  th«  at- 
tachment, in  the  absence  of  an  application  to 
amend,  authorised  by  Ballioger's  Ann.  Codes 
&  St  g  5380. 

Appeal  from  Superior  Court  Kli^  Coun- 
ty :  Arthur  B.  Griflin,  Judge. 

Action  by  Thomas  Carstens,  doing  business 
as  Carstens  Bros.,  against  (ieorge  Milo.  From 
a  judgment  in  favor  of  def^dant,  plaintiff 
appeals.  AHlrmed. 

Eerr  &  McCord,  for  appellant  Wooten  & 
Welch,  for  respondent 

DUNBAR,  J.  This  was  an  action  brought 
by  api>ellant  to  recover  on  an  open  account 
for  meat  sold  by  appellant  to  respondent, 
and,  Inasmuch  as  the  case  went  off  on  demur- 
rer to  the  complaint  and  aCBdavit  In  support  of 
an  attaclmient  la  the  case,  we  will  set  them 
forth  in  aubstance  here.  The  complaint, 
leaving  out  the  formal  parts,  was  as  follows : 
"(1)  That  the  plaintiff  at  the  special  lu- 
Btauce  and  request  of  the  defendant  sold  and 
delivered  to  defendant  merchandise  at  the 
price  and  value  of  f333.39;  tliat  the  said 
merchandise  was  sold  to  defendant  on  and  be- 
tween the  20tb  day  of  March  and  the  Slst 
day  of  March,  1004.  (2)  That  no  part  of 
said  sum  bas  been  paid,  except  the  sum  of 
^2.10.  leBTlng  a  balance  of  $331.29,  which 
the  defendant  owes  to  the  ^x)Te-named 
plaintiff,  and  that  nothing  but  time  Is  want- 
ing to  fix  an  absolute  indebtedness  In  the  sum 
of  $331.28."  The  affidavit  is  as  follows :  "C. 
M.  Maxwell,  being  first  duly  awom.  on  onth 
deposes  and  says  that  the  defendant  named 
in  the  aboTe-entttled  action,  George  Mllo,  is 
Jnstly  Indebted  to  the  plaintiff  above  named 
in  ttie  sum  of  $331.29,  over  and  above  all  Just 
credits  and  (^sets;  that  the  defendant  above 
named  has  converted  a  part  of  his  property 
into  money  for  the  purpose  of  placing  It  be- 
yond the  reach  of  his  creditors,  and  Is  about 
to  assign,  secrete,  and  dispose  of  the  balance 
of  his  property  with  the  intent  to  delay,  de- 
fraud, and  hinder  bts  creditors,  and  that  this 
attachment  is  not  sought  and  the  above- 
fflitltled  action  is  not  prosecuted  to  hinder, 
delay,  or  defraud  any  creditors  of  tbe  defend- 
ant ;  that  nothing  but  time  Is  wanting  to  fix 
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an  absolute  Indebtedness  owing  by  the  said 
George  Milo  to  the  plaintiff  above  named." 
The  defendant  respondent  here,  demurred  to 
this  complaint,  and  moved  the  court  to  quash 
and  vacate  the  writs  o(  attachment  and  gar- 
nishment, for  the  reasons  that  the  complaint 
stated  no  facts  authorizing  the  issuance  of 
said  writs,  but  does  show  on  its  face  that  this 
action  and  said  writs  were  prematurely  sued 
out  and  issued;  that  the  affidavits  in  support 
of  said  writs  contained  no  facts  authorizing 
the  issuance  of  the  same,  and  do  not  change 
the  complaint  in  the  material  facts  necessary 
to  authorize  said  writs ;  that  the  facts  stated 
In  the  complaint  in  no  way  relate  to  or  au' 
thorize  said  writs  of  attachment  and  gar- 
nishment The  defendant  then  denied  the  al- 
l^atlons  of  the  affidavit  and  filed  counter 
affidavits.  Afterwards  on  the  2d  day  of 
May,  1904,  the  following  order  was  made: 
"On  this  day,  coming  regularly  to  be  beard 
tbe  above-entitled  cause  upon  the  demurrer 
of  the  defendant  to  the  complaint  herein,  and 
his  motion  to  quash,  vacate,  and  discharge 
the  wits  of  attachment  and  garnishment 
hereinbefore  issued  and  served  upon  defend- 
ant and  his  property,  and  both  plaintiff  and 
defendant  appearing  by  their  attorn^  of 
record,  and  said  d«nurrer  and  motions  be\ng 
fully  presented  to  the  court,  with  accompany- 
ing affidavits  and  counter  affidarlts.  and  the 
court  being  fully  advised  as  to  the  facts,  and 
bavlng  fully  heard  and  considered  the  law  of 
the  case  and  the  argument  of  counsel  there- 
on, the  court  Is  of  the  opinion  that  the  law  of 
said  demurrer  and  motion  la  with  the  defend- 
ant" The  Judgment  followed.  dissolTing  tbe 
attachment  and  garnishment  and  dismissing 
the  action. 

The  order  of  tbe  court  seems  to  be  some- 
what mixed,  Inasmuch  as  it  embraces  both 
the  law  and  the  facts  of  the  case;  but  we 
think  a  fair  construction  of  It  will  warrant 
its  treatment  as  a  ruling  on  demurrer  and  mo- 
ttm  to  quash.  It  Is  the  contention  of  tbe  ap- 
pellant that  the  court  erred  In  sustaining  the 
demurrer  to  the  complaint  and  that  the  com- 
plaint was  good;  the  argument  of  the  re- 
spondent being  that  the  complaint  was  faulty, 
because  it  contained  no  allegation  attempting 
to  explain  or  show  why  the  action  was 
brought  in  advance  of  the  maturity  of  the  al< 
leged  indebtedness,  and  that  the  allegations 
of  the  affidavit  cannot  aid  tbe  complaint  in 
this  particular.  It  Is  evident  that  this  com- 
plaint, if  no  writ  of  attachment  had  been 
asked  for,  would  have  been  obnoxious  to  a  de- 
murrer. The  only  reason  why  a  complaint 
can  be  sustained  in  advance  of  the  maturity 
of  the  debt  upon  which  the  complaint  is  sued 
out  is  the  reason  furnlKhed  by  tbe  statute, 
viz.,  to  preserve  the  fruits  of  the  judgment 
which  may  be  obtiihied  after  the  maturity  of 
the  debt  Section  5.'U2,  Balllnger's  Ann.  Codes 
ft  St  provides:  "An  action  may  be  com- 
menced and  the  property  of  a  debtor  may  be 
attached  previous  to  the  time  when  the  debt 
becomes  du^  when  nothing  but  time  Is  want- 


ing to  fix  an  absolute  Indebtedness,  and 
when  the  affidavit,  In  addition  to  that  fact, 
states:  (1)  That  the  defendant  is  about  to 
dispose  of  his  property  with  intent  to  de- 
fraud his  creditors.  •  •  •"  It  will  be 
observed  that  not  all  of  the  reasons  for 
granting  an  attachment  when  a  debt  becomes 
due  warrant  the  Issuance  of  an  attachment 
where  the  debt  Is  not  yet  due ;  and  the  stat- 
ute seems  to  contemplate  tbat  tbe  complaint 
must  show  the  reasons  existing  for  the  action 
before  the  action  can  be  maintained.  It  Is  no 
doubt  true  that  In  the  ordinary  case  of  at- 
tachment where  the  debt  sued  upon  Is  ma- 
tured, the  causes  for  which  the  attachment 
Issues  are  not  necessarily  set  out  in  the  com- 
plaint, because  In  such  a  case  an  attachment 
may  or  may  not  be  asked  for.  The  primary 
object  in  a  case  of  that  kind  is  the  obtaining 
of  the  Judgment.  But  where  the  debt  Is  not 
yet  due,  the  primary  object  In  brlngli^  the 
suit  Is  not  to  obtain  a  judgment  which  the 
plaintiff  is  not  entitled  to  by  reason  of  the 
debt  not  yet  being  due,  but  to  secure  a  Hen 
on  the  debtor's  property,  which  may  be  made 
to  respond  to  the  Judgment  when  It  can  be 
rightfully  obtained.  But  outside  of  any  orig- 
inal reasoning  on  this  proposition,  this  court 
held,  In  Cox  t.  Dawson.  2  Wash.  St  381, 
2ft  Pac.  973,  tbat,  under  the  statute  allowii^ 
attachment  on  claims  not  yet  doe  when  the 
debtor  Is  fraudulently  disposing  of  his  prop- 
erty, the  plaintiff  must  all^  such  fraudulent 
disposition  In  his  complaint  and,  In  case  of 
denial,  prove  the  same  upon  the  trial,  In 
order  to  authorize  a  Judgment  In  bis  favor; 
the  court  In  that  case  saying:  '*The  act  re- 
ferred to  [being  the  act  which  we  have 
quoted]  does  not  confer  upon  a  creditor  any 
new  right  of  action  when  it  permits  an  at- 
tachment to  secure  an  undue  claim.  Its  ef- 
fect is  to  make  it  the  law  of  all  contracts  for 
future  payment ;  that.  In  case  of  conduct  on 
the  part  of  the  debtor  such  as  would  tend  to 
fraudulently  jeopardize  the  safety  of  the 
debt,  the  creditor  may  commence  his  suit 
forthwith,  and  have  an  attachment  as  secu- 
rity pendente  lite.  By  the  first  section  of 
the  act  attachments  are  Issued  only  at  the 
time  of  the  commencement  of  the  action  or 
afterwards.  An  action  Is  commenced  by  tbe* 
filing  of  a  complaint  and  the  Issuance  of  a 
summons.  Laws  1887-88,  p.  24.  In  such 
cases,  therefore,  the  attachment  must  be  pre- 
ceded by  the  filing  of  the  complaint  But, 
unless  the  complaint  shows  the  reason  for 
Its  premature  filing,  it  would  be  obnoxious  to 
demurrer  for  want  of  facts.  Therefore  the 
allegations  In  the  affidavit  for  the  attachment 
are  necessary  to  the  complaint  also,  and 
they  continue  to  be  material  allegations  at 
every  stage  of  tbe  case.  They  must  be 
proved  like  other  facts  to  authorlKe  judg- 
ment, as,  unless  they  were  true  at  the  time 
tbe  action  was  commenced,  there  was  no  ju- 
risdiction for  the  premature  suit  and  attach- 
ment, and  the  proceeding  must  fall."  We 
think  tbe  court  did  not  err  In  sustaining 
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the  demurrer  to  the  complaint,  and,  the  com- 
plaint falling,  of  conrse  the  writ  of  attach- 
ment was  properly  dissolved. 

It  1b  contended,  however,  that  under  the 
liberal  provislona  of  section  5380,  BaUlnger's 
Ann.  Codes  &  St.,  which  is  to  the  effect  that 
the  chapter  on  attachments  shall  be  liberally 
construed,  and  that  plaintiff,  at  any  time 
when  objection  is  made  thereto,  shall  be 
permitted  to  amend  any  defect  In  the  com- 
plaint, affidavit,  bond,  writ,  or  other  proceed- 
ing, and  that  no  attachment  shall  be  quashed 
or  dismissed  or  the  property  attached  releas- 
ed, if  the  defect  In  any  of  the  proceedings  has 
been  or  can  be  amended  so  as  to  show  that  a 
legal  cause  for  the  attachment  existed  at 
the  time  it  was  Issued,  and  the  court  shall 
give  the  plaintiff  a  reasonable  time  to  per- 
fect such  defective  proceedings,  the  court  err- 
ed In  not  allowing  the  plaintiff  to  amend  his 
complaint.  It  Is  stated  In  the  brief  of  ap- 
pellant that,  notwithstanding  the  argument 
and  protest  of  appellant,  the  court  failed  and 
refused  to  allow  and  fix  a  reasonable  time  for 
appellant  to  cure  any  defect  by  amendments, 
as  provided  in  the  foregoing  section.  If  this 
statement  were  borne  out  by  the  record,  it 
would  undoubtedly  hare  been  error  on  the 
part  of  the  court  to  have  dismissed  the  ac- 
tion. But  an  examination  of  the  record  in 
this  case  fails  to  show  any  application  or 
motion  of  any  kind  on  the  part  of  the  ap- 
pellant to  amend  bis  pleadings,  and  the 
statute  must  be  construed,  of  course,  with 
reference  to  an  application  to  amend.  There 
having  been  no  amendments  offered,  this 
court  must  premime  that  the  appellant  stood 
on  its  pleadings  as  they  were  originally  filed. 

No  error  aiv>eftring,  the  Judgment  will  be 
affirmed. 

MOUNT,  C.  J.,  and  BOOT.  FULLBRTON, 
HADLEY,  CROW,  and  RUDKIN.  J  J.,  concur. 


KICOMEN  BOOM  CO.  v.  NORTH  SHORE 
BOOM  &  DRIVING  CO. 
(Supreme  Court  of  WaBhington.   Sept.  30, 

1905.) 

1.  Logs  and  LoooiNa  — Boom  Companteb  — 
FowEBS— Quasi  Public  C'obpobationh. 

Boom  compaaiea,  organized  under  1  Ballin- 
ger's  Ann.  Codes  &  St.  86  4378-4394.  requiring 
them  to  file  maps  of  location  and  perform  boom 
services  for  all  persons  requesting  the  same, 
and  declaring  that  they  shall  have  the  power  of 
eminent  domain,  are  qaasi  public  corporations. 

2.  Same— Afpbopbiation  of  LAnu — Useb. 

\Vhere  a  boom  company  was  orgnnized,  as 
authorized  by  1  Ballinger's  Ann.  Codes  &  Bt 
H  4378-4394,  and  filed  in  the  office  of  the  Sec* 
retary  of  State  a  plat  or  survey  of  so  much  of 
the  shore  lines  of  the  waters  of  the  state  and 
lands  contiguous  thereto  as  was  proposed  to  be 
appropriated  for  its  purposes,  as  required  by 
section  4370,  It  was  only  required  to  construct 
its  works  over  such  a  portion  of  the  territory  so 
appropriated  as  was  necessary  for  the  existing 
demands  of  the  buRtnt^,  and  _  could  hold  the 
balance  of  such  territory  as  against  a  rival  com- 
pany, to  be  used  to  extend  its  works  when  re- 
q.iiried. 


3.  Same— Abakdonmkht. 

In  the  absence  of  legislative  provision  to 
that  effect,  mere  temporary  oonnser  of  a  por- 
tion of  the  territory  so  appropriated  did  not  of 
itself  constitute  an  abandonment  thereof. 

4.  Injunction—Boou  Comfanisb— Confz.ict- 
iNo  Locations. 

Where  complainant  selected  and  perfected 
a  boom  location,  it  was  entitled  to  prevent  de- 
fendant company  from  adopting  and  using  a 
conflicting  location  by  injunction. 

5.  Logs  and  I^gging— Boom  Cojipakies— 
Abandonment  ov  Location. 

1  Ballinger's  Ann.  Codes  &  St.  }  4378,  re- 
lating to  the  organization  of  boom  companies, 
provides  that  any  properly  acquired  by  the  ex- 
ercise of  the  right  of  eminent  domain  shall  be 
used  exclusively  for  such  purposes,  and  when- 
ever the  use  of  the  property  shall  cease  for  a 
period  of  one  ^ear  it  shall  revert  to  the  original 
owner,  his  heirs,  aod  assigns,  on  repayment  of 
the  original  cost  of  the  same.  Held,  that  such 
section  had  no  application  to  rights  other  than 
those  acquired  by  eminent  doniain,  and  did  not 
apply  to  proper^  located  b^  a  boom  company^ 
the  title  to  which  was  acquired  by  purchase. 

6.  Same. 

Such  section  had  no  application  to  lands 
acquired  by  a  l)oom  company  for  future  needs, 
which  had  never  been  used  for  booming  pur- 
poses. 

7.  Same— Monopoly. 

^Vhile  1  Ballhiger's  Ann.  Codes  &  St 
43T8-4304,  providing  for  the  organization  of 
boom  companies,  contemplate  that  more  than 
one  boom  may  exist  on  tlie  some  river,  the 
fact  that  complainant  boom  company  had  ac- 
quired a  practical  monopoly  of  the  boom  busi- 
ness of  a  river  was  no  objection  to  its  right  to 
protection  against  an  interference  with  its  lo- 
cation by  defendants,  where  such  monopoly 
arose  from  the  fact  that  the  available  extent  of 
the  river  was  not  such  as  to  reasonaUy  permit 
the  operations  of  more  than  one  boom  c<HnpaDy 
thereon. 

Appeal  from  the  Superior  Court,  Pacific 
County ;  R.  B.  Albertson,  Judge. 

Suit  by  the  Nlcomen  Boom  Company 
against  the  North  Shore  Boom  &  Driving 
Company.  Prom  a  decree  in  favor  of  defend- 
ant, plaintiff  appeals.  Revereed. 

W.  W.  Cotton,  James  G.  Wilson,  Welsh 
Bros.,  W.  B.  Stratton,  and  W.  11.  Gudgel.  for 
apiiellant.  W.  H.  Abel  and  H.  W.  B.  HeweUf 
for  respimdeDt 

HADLEY,  J.  This  Is  a  contest  between 
two  boom  companies;  their  booms  being  lo- 
cated near  the  montU  of  Korth  rlrer.  In 
Pacific  county,  Wash.  The  action  iB  In 
equity,  and  was  commenced  by  the  Nlcomen 
Boom  Company  for  the  purpose  of  restraining 
the  defendant  the  North  Shore  Boom  ft  Drir- 
ing  Company,  from  constructii^  a  boom  npon 
a  portion  of  the  waters  of  said,  river  and 
within  the  limits  of  territory  Included  In 
the  plat  filed  by  the  plaintiff  company  as  re- 
quired by  law.  Both  companies  are  organ- 
ized under  the  lews  of  this  stete,  which  au- 
thorize the  organization  of  corporations  for 
the  purpose  of  catching,  booming,  sorting, 
rafting,  and  holding  logs,  lumber,  or  other 
timber  products.  In  April,  1900,  being  In 
due  time  after  the  organteaticai  of  the  i)lain- 
tiff  company,  it  caused  to  be  filed  In  the  office 
of  the  Secretary  of  State  of  the  state  of 
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WaBhington  Its  plat  and  surrey,  showing  bo 
much  of  the  shore  lines  and  waters  of  North 
river  and  lands  contiguous  thereto  as  it  pro- 
posed to  appropriate  under  the  laws  of  this 
state.  Before  beginning  the  construction  of 
its  boom,  It  submitted  to  the  Secretary  of 
War  of  the  United  States  a  plan  of  Its  pro- 
posed Improvements  and  a  plat  of  the  terri- 
tory to  be  occupied  thereby,  and  was  hy  said 
War  Department  granted  permission  to  con- 
Btruct  a  boom  within  the  limits  of  said  rlv^ 
covered  by  said  plat  of  location.  The  terri- 
tory  designated  by  said  plat  of  location  em- 
braces the  shores  of  North  river,  which  dver 
is  tributary  to  WllJapa  Harbor,  a  bay  leading 
Into  the  Pacific  Ocean,  and  the  territory  ex- 
tends from  near  the  mouth  of  the  river  on 
both  sides  for  some  distance  up  the  stream. 
The  plaintiff  thereupon  acquired  by  purchase 
such  upland  and  shore  land  on  the  left  aide 
of  said  river,  reckoning  downstream,  as  was 
necessary  for  Its  use  In  the  premises,  and 
promptly  proceeded  to  erect  boom  works 
along  the  left  side  of  the  river,  but  stopped 
short  of  the  upper  end  of  the  territory  cover- 
ed by  Its  plat  of  location.  The  boom  was 
substantially  constructed  at  a  cost  of  about 
$16,000,  and  from  the  time  ot  Its  erection 
until  this  controversy  arose  it  was  constantly 
operated  as  originally  constructed.  While 
the  plaintiff  has  done  some  work  above,  yet 
its  boom  has  never  been  completed  beyond 
Its  rudder  sheer  as  originally  built  The 
plaintiff  has,  however,  always  expected  to  ex* 
tend  the  boom  within  the  limits  of  said  plat 
of  location  as  the  demands  of  business  might 
require,  and  some  weeks  before  the  com- 
mencement of  this  action  It  had  ordered  pil- 
ing for  the  purpose  of  extending  Its  boom  as 
originally  constructed  about  1000  feet  further 
up  the  river.  Through  some  delay,  for  which 
plaintiff  was  not  responsible,  it  did  not  have 
this  piling  upon  the  ground,  and  therefore 
did  not  commence  the  actual  work  of  extend- 
ing the  bo<Hn  until  some  days  after  the  de- 
fendant had  commenced  to  construct  its  boom 
as  hereinafter  mentioned.  It  was  estimated 
by  the  plaintiff  that  the  output  of  logs  on 
North  river  for  the  season  next  following 
would  be  largely  In  excess  of  the  output  for 
the  previous  year,  and  that  In  such  case  the 
enlargement  of  Its  boom  would  be  necessary 
for  the  purpose  of  receiving  and  handling 
such  Increased  output  About  this  time,  In 
August,  1903,  the  defendant  company  was 
organized,  and  It  also  filed  Its  plat  and  sur- 
vey In  the  office  of  the  Secretary  of  State, 
showing  so  much  of  the  water  and  shore 
lines  of  North  river  and  land  contiguous 
thereto  as  It  proposed  to  appropriate  for  Its 
boom  and  driving  purposes.  It  also  claims 
that,  before  commencing  to  construct  Its 
boom,  it  secured  from  the  War  Department 
of  the  United  Stotes  permission  to  construct 
within  its  said  location.  Tlie  plat  of  location 
filed  by  the  defendant  In  the  office  of  the  Sec- 
retary of  State  covered  substantially  the  part 
Of  the  territory  embraced  in  the  plat  of  the 


plaintiff  lying  above  the  nppor  end  of  the 
sheer  boom  constructed  by  plaintiff  as  afore- 
said. The  defendant  then  proceeded  to  ac- 
quire uplands  and  tide  lands  within  its  plat 
of  location  on  the  right  side  of  the  river, 
considered  necessary  for  its  use  In  the  oper- 
ation of  its  proposed  boom  ;  such  lands  being 
on  the  baidE  opposite  to  the  side  ctf  the  river 
occupied  by  the  plaintiff's  boom  as  construct- 
ed. On  S^tember  4,  1903,  the  defendant 
began  the  driving  of  piles  for  the  construc- 
tion of  Its  boom,  and  erected  a  line  of  dol- 
phins within  the  limits  of  both  said  plats  of 
location.  Thereupon  this  action  was  brought 
An  emergency  restraining  order  was  Issued, 
and  afterwards,  upon  notice,  a  temporary  In- 
juncUon  was  granted  pending  final  hearing 
of  the  action.  It  appears  that  the  indemnity 
bond  required  by  the  court  under  the  last- 
named  injunctlonal  wder  was  not  given  by 
plaintiff,  and  thereupon  the  defendant  con- 
tinned  with  Its  worii  of  construction.  At  the 
time  of  the  trial  the  defendant  had  substan- 
tially completed  the  construction  of  its  pro* 
posed  boom.  The  boom  of  the  defendant  is 
so  constructed  that  logs  coming  down  the 
river  intended  to  reach  the  plaintiff's  boom 
will  necessarily  enter  the  main  boom  of  the 
defendant  The  bocHus  as  proposed  by  the 
plaintiff  and  defendant  cannot  both  be  con- 
structed. If  the  txKMU  of  the  plaintiff  should 
be  extended  up  the  river,  the  passage  between 
Its  line  of  dolphins  and  the  dolphins  of  de- 
fendant on  the  other  side  of  the  stream  would 
be  so  narrow  as  to  block  navigation.  More- 
over, it  would  be  impracticable  to  operate 
both  booms  under  such  drcumstances.  If 
the  defendant  Is  permitted  to  operate  its 
boom  as  constructed,  the  boom  of  plaintiff 
will  receive  only  such  timber  ^m  up  the 
river  aa  may  escape  from  the  boom  of  de- 
fendant and  such  as  may  be  transmitted 
through  that  boom  to  plaintiff.  The  fore- 
going facts  are  practically  undisputed  in  the 
case,  as  we  are  advised  by  the  record  and  the 
findings  of  the  court,  and  by  such  exceptions 
as  were  taken  to  the  findings.  Exceptions 
were  taken  to  certain  findings  embodying 
facts  not  stated  above  and  to  the  refusal  to 
make  certain  others,  and  on  this  appeal  er- 
rora  are  assigned  thereon.  There  is,  how- 
ever, no  discussion  In  the  brief  In  reference 
to  these  claims  of  error,  and  no  particular 
evidence  is  pointed  out  In  supimrt  thereof. 
We  therefore  believe  we  have  substantially 
stated  the  controlling  facts,  and  that  they 
may  be  treated  as  undisputed.  After  an  ex- 
tended trial  and  the  consideration  of  much 
evidence,  the  court  entered  judgment  denying 
the  plaintiff's  application  for  an  injunction 
and  dismissing  the  action.  This  appeal  Is 
from  that  judgment 

For  reasons  hereinbefore  stated,  we  shall 
not  discuss  snch  errors  as  have  been  assigned 
in  relation  to  the  court's  findings  of  facts, 
but  shall  confine  ourselves  to  the  matters 
discussed  In  the  briefs,  all  of  which  involve 
the  correctness  of  the  conclusions  of  law 
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and  the  judgment  thereon.  Boom  com- 
panies In  this  state  are  quaal  public  corpora- 
tions, having  the  power  of  eminent  domain, 
required  by  law  to  file  a  map  of  loration 
and  to  perform  booming  services  for  ali  per- 
sons requesting  the  same^  See  sections 
4378-4394,  1  Ballinger's  Ann.  Codes  &  St 
The  provisions  embodied  within  the  above- 
cited  sections  comprise  the  substance  of  two 
acts  of  the  Legislature,  passed,  respectively, 
in  the  years  1890  and  1895.  Section  4379 
contains  the  following:  "Any  corporation 
hereafter  organized  for  the  purpose  men- 
tioned In  the  last  preceding  section  of  this 
chapter  shall,  within  ninety  days  after  its 
articles  of  incorporation  have  been  filed, 
proceed  to  file  in  the  office  of  the  Secretary 
of  State  a  plat  or  survey  of  so  much  of  the 
shore  lines  of  the  waters  of  the  state  and 
lands  contiguous  thereto  as  are  proposed  to 
be  appropriated  for  said  purpose  by  said 
corporation."  Appellant  complied  with  the 
above  and  built  a  boom  covering  a  portion 
of  the  territory  sufficient  to  meet  the  then 
demands,  so  far  as  appears.  It  becomes  nec- 
essary to  determine  the  extent  of  its  rights 
in  the  remaining  territory.  It  is  respond- 
ent's position  that  appellant  has  lost  its 
rights  in  the  located  territory  within  which 
It  has  not  actually  constructed  boom  works. 
In  suggesting  to  this  court  the  princi])les 
which  appellant  claims  should  be  applied  in 
the  premises,  it  argues  that  an  analogy  ex- 
ists between  the  rights  acquired  under  the 
filing  of  location  plats  by  boom  companies 
in  this  state  and  those  arising  from  the  filing 
of  similar  plats  by  railroad  companies.  We 
have  been  referred  to  nuthoritles  which  con- 
sider the  riglits  of  railroad  companies  with 
reference  to  their  location  plats,  and  these 
authorities  we  have  examined.  Under  legis- 
lative schemes  for  the  location  of  railroad 
lines  which  are  Initiated  by  the  filing  of 
plats  of  location,  it  Is  held  that  compliance 
with  the  law  In  that  particular  secures  to 
the  locating  company  the  right  to  construct 
and  operate  a  railroad  upon  such  Hue,  ex- 
clusive Id  that  respect  as  to  all  other  rail- 
road coriwratloDB  and  free  from  the  inter- 
ference of  any  party.  The  right  to  locate 
its  line  of  road  In  the  place  of  its  selection 
Is  delegated  to  the  corporation  by  the  sover- 
eign power.  The  further  right  to  subse- 
quently acquire  in  Invitum  the  right  of  way 
and  necessary  lands  for  oi»eration  of  the 
road  from  the  landowners  Is  likewise  dele- 
gated. The  source  of  the  franchise  is  In 
the  sovereign  power,  which  power  confers 
the  franchise  upon  the  corporation  as  Its 
delegate<l  representative,  and  the  grant  is 
for  public,  and  not  for  private,  purposes. 
It  is  held  that.  Inasmuch  ns  public  considera- 
tions enter  Into  the  grant  of  the  franchise, 
public  jKilicy  therefore  favors  It  for  the  pub- 
lic convenience  and  use.  and  that  a  railroad 
company,  by  the  filing  of  Its  plat  of  location 
and  by  reiiHon  of  the  notice  thereof,  im- 
presses upon  the  lauds  a  right  in  the  nature 


of  a  lien  in  favor  of  its  right  to  construct, 
which  ripens  Into  title  through  purchase 
or  condemnation  proceedings.  It  Is  further 
held  that,  when  a  franchise  has  been  thua 
conferred,  no  other  railroad  company  may 
acquire  title  to  the  lands  within  such  a  loca- 
tion, or  construct  a  road  thereon  to  the  ex- 
clusion of  the  right  of  the  first  locating  com- 
pany to  acquire  such  title  in  invitum  and  to 
construct  Its  road  upon  the  lands.  Injunc- 
tion has  also  been  adopted  as  the  proper 
remedy  to  prevent  such  Interference.  In 
support  of  the  above  propoaitlODS,  which  we 
have  stated  generally,  we  cite  the  following 
authorities:  Rochester  H.  &  L.  R.  B.  Co. 
v.  New  York,  etc.,  R.  R.  Co.,  110  N.  Y.  128. 
17  N.  E.  680 ;  Barre  Railroad  Co.  v.  Railroad 
Companies,  CI  Vt  1.  17  AtL  923.  4  U  B.  A. 
785 ;  Sioux  City  &  D.  M,  Ry.  Co.  v.  C.  M.  & 
St  P,  Hy.  Co.  (C.  C.)  27  Fed.  770;  Morris  & 
Essex  It.  R.  Co.  V.  Blair,  9  N.  J,  Eq.  635 ; 
Titusvllle  &  P.  C.  B.  Co.  v.  Warren  &  V.  R. 
Co.,  12  Phila.  642;  Willlamsport.  etc.,  B.  Co. 
y.  Philadelphia,  etc.,  B.  Co..  141  Pa.  407,  21 
Atl.  (H5.  12  L.  R.  A.  220;  Railway  Co.  T. 
Ailing,  99  U.  S.  463,  25  L.  Ed.  438. 

Respondent  argues  that  the  suggested  anal- 
ogy between  railroad  companies  and  boom 
companies  as  organized  under  the  laws  of 
this  state  is  not  well  taken,  and  It  therefore 
urges  that  search  must  be  made  for  some 
other  line  of  authorities  In  order  to  find  an 
anology  applicable  to  the  questions  In  this 
case.  It  cites  and  discusses  cnsea  relating 
to  the  diversion  and  appropriation  of  water 
for  mining,  milling,  Irrigation,  and  manu- 
facturing purposes.  We  are  not  impressed 
with  the  force  of  the  analogy  suggested  by 
respondent.  The  appropriation  of  water  for 
the  purposes  mentioned  Is  ordinarily  for 
private  use,  and  not  to  serve  the  public  gen- 
erally. The  appropriator  Is  iwrmitted  to 
take  as  much  water  as  he  can  reasonably  use 

I  to  supply  his  own  private  property.  It  Is 
held  that  be  must  proceed  with  reasonable 
diligence  to  determine  how  much  be  requires, 
and  not  deprive  others  of  the  use  of  water 
which  he  does  not  require.  He  Is  not  com- 
pelled to  serve  the  public  In  any  respect,  and 
the  amount  of  water  he  may  appropriate 
for  Ills  necessary  purposes  does  not  depend 
upon  the  public.  The  primary  object  in 
granting  charters  to  railroad  companies  is 

j  that  they  shall  serve  the  public,  and  the 

I  right  of  eminent  domain  to  secure  right  of 
way  and  necessary  grounds  Is  given  to  them 
in  order  to  aid  such  public  purpose.  The 
same  is  true  of  boom  companies  under  the 

;  statutes  of  this  state.  Both  are  strictly  pub- 
lic service  corporations,  and  are  required  by 
law  to  serve  the  public  in  their  respective 
spheres  of  operation.  That  the  Legislature 
intended  that  an  analogy  shall  exist  between 
the  two  classes  of  corporations  may  be  in- 
ferred from  the  boom  statute  itself.  Section 
4378.  1  Ballinger*8  Ann.  Codes  &  St.  which 
confers  the  power  of  appropriation  of  lands 
upon  boom  companies,  proTlftes  as  follows: 
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"If  such  corporation  aball  not  be  able  to 
agree  witb  persons  owning  land,  sbore  rights, 
or  otlier  property  sought  to  be  appropriated, 
as  to  the  amount  of  (nmpeusutiou  to  be 
paid  therefor,  the  eomiwosatlon  therefor  may 
be  assessed  and  determined  and  the  appro- 
priation  made  in  the  manner  provided  by 
law  for  the  appropriation  of  private  property 
by  railways."  It  will  thus  be  seen  that 
the  method  provided  for  ai)proprIating  pri- 
vate property  by  railroad  companies  is  spe- 
ciflcally  adopted  aa  the  method  for  boom 
companies. 

Respondent  argues,  however,  that  the 
rights  acquired  by  boom  company  locations 
are  not  similar  to  those  acquired  by  railroad 
companies,  in  that  it  claims  that  the  rights 
of  the  latter  are  conroreal  in  their  nature, 
while  those  of  the  former  relate  to  water, 
and  therefore  constitute  a  mere  license  or 
usufruct.  Incorporeal  In  its  nature.  The 
state,  however,  has  dominion  over  both  the 
land  and  the  water.  The  legislative  scheme 
for  boom  companies  requires  that  the  landr 
owner  shall  permit  his  land  to  be  subjected 
to  the  use  of  such  companies,  upon  receiv- 
ing compensation  therefor,  and  the  title  Is 
thus  acquired.  It  is  true  the  state  does 
not  pass  title  to  the  beds  and  waters  of  its 
streams,  but,  aa  an  accompaniment  of  the 
right  to  condemn  adjacent  lands,  it  has  di- 
rectly conferred  upon  l>oom  companies  the 
Tight  to  locate  and  operate  booms  in  such 
waters.  As  a  part  of  the  location  plan,  the 
plat  and  survey  shall  designate  not  only  the 
lands,  but  the  waters,  desired  to  be  used. 
The  plat,  when  filed,  becomes  notice  to  the 
world  of  the  appropriated  territory,  and 
while  the  state  requires  the  upland  owner 
to  submit  to  the  use  of  his  lands,  It  also  con- 
fers directly  upon  the  locator  the  rlRht  of 
dominion  over  the  water  In  aid  of  the  other 
use.  In  considering  these  location  rights, 
we  therefore  see  no  reason  for  making  a 
distinction  between  those  acquired  upon  land 
and  those  acquired  In  the  waters.  The  state 
has  not  only  authorized  both,  bnt  they  are 
combined  rights,  having  in  view  a  common 
end,  and  neither  would  be  useful  for  arcom- 
pllshment  of  that  end  without  the  aid  of  the 
other.  We  therefore  think  the  analogy  sug- 
gested by  appellant  is  forceful,  and  that 
the  railroad  cases  cited  are  useful  In  aiding 
US  to  determine  the  principles  applicable 
here. 

Ai^lylng  the  rule  followed  In  the  railroad 
cases,  appellant  had  the  right,  after  filing  Its 
plat  of  location,  to  acquire  the  title  to  the 
lands  within  the  limits  of  Its  location.  It 
was  an  absolute  right,  which  It  could  enforce 
by  ccmdemnation  proceedings,  to  the  exclusion 
of  any  other  boom  company  that  might  seek 
to  appropriate  the  same  land.  It  did  acquire 
these  lands,  not  by  condemnation,  but  by 
purchase.  Having  thus  established  its  loca- 
tion and  acquired  the  necessary  lands,  it 
proceeded  to  construct  Its  boom,  but  did  not 
construct  It  throughout  the  entire  located 


territory,  althoiigh  it  has  always  Intended  to 
do  so  aa  the  public  demand  might  require. 
We  think.  In  reason,  thut  the  appellant  had 
the  right,  when  it  filed  Its  plat  of  location 
and  acquired  propertj-  for  the  purpose  of  con- 
structing its  boom,  to  take  into  consideration 
the  future  re<iulrements  of  its  businesR,  and 
that  It  should  not  be  re.strieted  merely  to  the 
territory  required  at  the  time  its  first  works 
were  erected.  It  would  seem  that  this  must 
be  so,  in  view  of  the  obligations  oppellant 
assumed  as  a  imbllc  service  corporation.  The 
statute  requires  that  It  shall  catch,  hold,  and 
assort  the  logs  and  timber  products  of  all 
persons  requesting  such  service.  Section 
43S1,  1  Ballinger's  Ann.  Codes  &  St.  Boom 
companies  are  also  made  liable  for  loss  or 
damages  resulting  from  neglect,  carelessness, 
or  unnecessary  delay.  Section  4384,  1  Bal- 
linger's Ann.  Codes  &  St.  If  a  boom  com- 
pany could  not  take  Into  consideration  the 
future  development  and  growth  of  the  timber 
industry  In  making  its  location,  it  would  be- 
come greatly  embarrassed  in  performing  the 
services  for  the  public  required  of  it  by  law. 
Moreover,  If,  in  order  to  anticipate  and  pro- 
vide for  such  development,  it  can  hold  its 
location  selected  for  that  purpose  only  by 
constructing  Its  boom  throughout  its  entire 
selected  territory,  then  It  is  necessary  to  so 
construct  in  the  beginning,  and  the  expendi- 
ture of  large  sums  of  money  might  thus  be 
required  long  In  advance  of  any  necessity  for 
It  in  aid  of  the  public  service.  In  the  case  at 
bar  the  sum  of  $10,000  was  expended  in  the 
beginning,  which  seems  to  have  met  the 
demands  of  that  time.  The  construction 
throughout  the  located  territory  would  have 
required  the  expenditure  of  a  much  larger 
sum  of  money  without  any  present  necessity 
for  it,  and  would  have  ex|>osed  the  addition- 
ally constructed  material  to  the  action  of 
the  water  and  elements,  and  to  consequent 
deterioration  and  decay,  long  before  it  would 

i  have  been  needed  for  the  service  of  the  public. 

I  That  a  boom  company  must  Imve  a  discretion 
in  locating  its  works  and  In  determining  the 
extent  of  necessary  territory  for  its  purposes 
Is  recognized  In  Samlsh  River  Room  Co.  v. 
Union  Boom  Co.,  32  Wash.  586.  73  P.  670. 
It  Is  also  held  that  the  question  of  future 
needs  of  railroad  companies  In  fulfllllug  their 
charter  purposes  and  performing  their  public 
duties  as  common  carriers  Is  one  which 
should  be  given  full  consideration  by  a  court 
before  It  undertakes  to  deprive  a  company  of 
any  part  of  Its  right  of  way  in  favor  of  an- 
other TOrimratlon.  Such  companies  may  an- 
ticipate future  necesaltieft,  and  may  for  that 
purpose  hold  territory  not  in  actual  use,  to 
the  exclusion  of  other  companies.  Western 
Union  Telegraph  Co.  v.  Pennsylvania  R,  Co.. 
(C.  C.)  120  Fed,  362;  In  the  Matter  of 
Staten  Island  Rapid  Transit  Co..  103  N.  Y. 
2.">1,  8  N.  B.  548;  Pittsburg,  Ft.  Wayne  &  C. 
Ry.  V.  Peet,  152  Pn.  488.  25  Atl.  612.  19  L.  R. 
A.  467 ;  Appeal  of  Pittsburg  Junction  R.  Co., 
m  Pa.  Oil,  6  Atl.  S61,  9  Am.  St  Rep.  128. 
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HsTlnt  flm  soqiilna  fl»  flnt  i^t  to  om- 
struct  A  boom  within  Its  located  territory,  and 
luTlng  aim  the  rlgfat  to  anticipate  future 
needs  of  the  service  It  bad  undertaken  for 
the  public;  what  rlefata,  If  any.  A>es  an>ellant 
bare  In  the  rwnalnlng  territny  abore  Its 
boom  as  now  constmcted?  It  Is  evident  that 
appellant  never  Intmded  to  abandon  anf  part 
of  Itt  located  territory.  The  conrt  finds  that 
It  Intoided  to  extaid  its  omstmctlon  over 
tbOM  territory  as  neoeeslty  repaired.  If  thwe 
was  an  abandonment,  It  mnst  have  been  by 
Tlrtuo  of  nonnse  of  the  territory  In  the  way 
of  failure  to  extend  and  operate  the  boom 
thereon.  Howerer,  In  tb»  absence  of  l^is- 
latlTe  proTiston  to  ttiat  effect,  mere  nonnser 
does  not  of  Itself  oonstltnte  an  abandonment. 
It  Is  held  tbatt  without  such  leglsIatiTe 
proTislon,  courts  are  not  Jnsttfled  In  fixing  a 
limit  at  which  mere  failure  to  construct  shall 
be  held  to  be  an  abandonment  Abandonment 
Is  a  question  of  Intent,  and,  while  sucb  Intent 
may  be  found  as  a  fact  fk-om  long  nonuse, 
yet  the  nonuse  Itself  does  not  constitute  an 
abandonment,  and  does  not  of  itself  defeat  or 
Impair  acquired  rights.  8  Elliott  on  Rail- 
roads^ I  OSl;  Townsend  t.  Michigan  Cen- 
tral B.  Co.,  101  Fed.  7S7,  42  O.  C.  A  SIQ; 
Roanoke  Investment  Co.  t.  Kansas  Cl^  ft  S. 
B.  R.O0.  (Mo.)  17  S.  W.  1000;  Perth  Amboy 
Terra  Cotta  Co.  v.  Ryan  (N.  J.  Sup.)  53  Atl. 
609 ;  Denison  ft  8.  Ry.  Co.  t.  St  Louis  S.  W. 
Ry.  Co.  of  Texas  (Tex.  Sup.)  72  S.  W.  161 ; 
Welsh  T.  Taylor,  1S4  N.  T.  450,  31  N.  B.  896, 
18  li.  R.  A.  685;  Durfee  t.  P.,  D.  ft  B.  Ry. 
Oo.,  140  lit  43^  80  N.  E.  686;  Barlow  v. 
Chicago,  B.  I.  ft  P.  R.  R.  Co.,  29  Iowa,  276; 
Memphis  ft  U  B.  Ry.  Go.  t.  Humphreys 
(Ark.)  48  S.  W.  86;  Bddy  t.  Chace,  140  Mass. 
471,  S  N.  a  806;  Johnson  t.  Hyde,  88  N. 
J.  Eq.  682.  Appellant  has  not,  therefore^ 
abandoned  Its  location  by  mere  nonuse.  If  It 
has  forfeited  Its  rl^tt  therein,  it  most  be  due 
to  the  opwatlon  of  law  tor  some  further  rea- 
toa. 

Respondent  insists  that  appellant  did  not 
proceed  with  diligence  to  construct  Its  ex- 
tended boom.  Lack  of  proper  diligence  Is  an 
element  to  consider  In  determining  whether 
there  has  been  an  actual  abandonment  The 
eonrt^s  finding,  however,  shows  tbat  the  In- 
tmtlon  to  extend  the  boom  as  the  pnblfc 
service  required  always  existed,  and,  in  the 
absrace  of  a  showing  that  dlllspence  to  meet 
that  end  was  not  exercised,  we  think  there 
was  not  an  abandtmrnent  It  Is  true,  as  re- 
spondent says,  the  cases  hereinbefore  dted 
recognize  the  necessity  for  diligence  in  order 
to  bold  location  rights.  In  some  of  the  cases 
a  much  longer,  and  In  some  a  much  shorter, 
time  elapsed  than  in  the  case  at  bar.  What 
Is  diligence  In  any  given  case  must  depend 
upon  the  particular  circumstances.  The  re- 
lation that  the  delay  may  bear  to  the  proper 
past  discharge  of  the  locator's  dntles  to  the 
public,  as  well  as  the  necessity  for  future 
needs  In  the  discbarge  of  those  duties,  should 
be  takOL  lato  consideration.  Viewed  from 


that  standpoint  for  reasons  already  stated, 
we  think  there  was  not  an  abandonment  tat 
mere  lack  of  diligence. 

Respondent  further  contends  that  there 
has  been  a  forfeiture  by  reason  of  tba  pro- 
vision of  the  boom  statute.  Section  4378,  1 
BalUngN's  Ann.  Codes  ft  St,  contains  the  fol- 
lowing: "Provided,  that  any  imiperty  ae* 
quired  under  tbe  provMons  of  this  chapter 
by  the  enrdse  of  the  right  of  nnlnent  do- 
main shall  be  need  occlusive  toe  ttie  pur- 
poses of  this  chapter,  and  whenever  the  use 
of  said  inwperty  as  hweln  contemplated  shall 
cease  for  a  period  of  one  year,  the  same  shall 
revert  to  the  original  owner,  his  heirs  or  as- 
signs, upon  the  repayment  of  the  original 
cost  of  sama"  The  above  Is  from  the  statute 
of  1880.  A  similar  provision  was  Included 
In  the  statute  of  1886;  and  Is  found  In  section 
4888,  1  BalUnger's  Ann.  Codee  ft  St  It  wlU 
be  observed  that  the  reversion  declared  by  the 
statute  is  of  lauds  which  have  been  acquired 
by  eminent  domain,  and  it  la  evidently  for 
the  benefit  of  the  landowner,  who  lias  invol- 
untarily yielded  hia  land  tar  a  apeelflc  pur- 
pose. The  provision  does  not  extend  to  any 
furthw  zlghte  than  those  acquired  by  emi- 
nent domain.  Appellant  acquired  no  lands 
within  Its  location  in  that  manner,  but  all 
were  acquired  by  purchasek  Uoiwover.  the 
provision  applies  to  lends,  the  use  of  which 
shall  "cesse"  tor  a  period  of  one  year.  We 
think  the  Intention  of  the  statute  Is  to  require 
tliat  what  lands  which  have  been  actually 
used  for  booming  purposes  have  not  there- 
aftw  been  used  for  such  purposes  for  the  pe- 
riod of  «M  year,  there  shall  be  a  reverslou. 
The  reastm  for  the  provlsi<m  seems  to  be  that 
If  the  land  has  once  been  antUed  to  the  In- 
traded  use,  and  that  use  then  ceases  for  a 
year,  it  shall  be  presumed  that  the  necessity 
for  Ite  use  no  longer  exists,  and  the  land- 
owner shall  then  be  entitled  to  re-enter  and 
occupy  It  We  do  not  think  the  stetute 
piles  to  lands  located  with  reference  to  future 
needs,  the  actual  necessity  for  the  use  of 
which  has  not  yet  arlsai,  but  which  necessity 
may  reasonably  be  anticipated.  "The  stetute 
provides  that  when  such  scboolbonse  as  is 
required  of  the  town  or  district  'has  ceased' 
to  be  thereon  tor  two  years,  the  lot  may  re- 
vert to  the  owner.  Here  the  house  has  not 
ceased  to  be,  nor  begun  to  be,  thereon.  There 
must  be  the  beginning  before  the  end.  This 
provision  was  intended  to  apply  to  an  occu- 
pancy once  bad  and  abandoned.**  Jordan  t. 
Haskell,  68  M&  189. 

Appellant  further  urges  that  ^  any  event 
It  is  not  within  the  province  of  respondent 
to  ask  a  forfeiture,  for  the  reastm  that  the 
rigbte  of  appellant  result  from  a  compact  or 
agreement  between  It  and  the  state,  and  that 
inquiry  into  the  question  of  forfeiture  can 
only  be  made  by  the  state,  and  that  too.  in 
a  direct  proceeding  in  the  nature  of  quo  war- 
ranto instituted  for  tbat  purpose.  That  la 
both  an  Interesting  and  Importent  question, 
bnt^  In  view  of  what  we  have  already  said  & 


Digitized  by  Google 


reference  to  the  merits  of  the  question  of 
forfeiture  In  this  case.  It  Is  unnecessary  to 
pass  upon  the  proposition  as  to  who  may 
ask  a  forfeiture.  The  necessary  limits  of 
this  opinion  are  already  extended,  and  we  are 
therefore  unwilling  to  pass  upon  this  ques- 
tion now,  unless  It  were  a  necessary  factor 
in  the  disposal  of  the  case. 

Appellant  further  urges  that  the  record 
shows  that  the  respondent's  boom  and  loca- 
tion are  not  lawful.  In  that  no  sufficient  per- 
mit has  been  granted  to  it  by  the  War  De- 
partment of  the  United  States.  For  reasons 
above  stated,  It  Is  unnecessary  that  we  shall 
examine  that  question. 

Respondent  argues  that,  if  appellant  Is  per- 
mitted to  hold  Its  location  to  the  exclusion 
of  the  former  from  said  territory,  It  will 
virtually  place  appellant  In  control  of  a  mo- 
nopoly of  the  booming  business  upon  North 
river.  What  may  be  the  practical  effect  In 
that  particular  Is  not  here  for  our  considera- 
tion. We  are  simply  called  upon  to  deter- 
mine apfieltant's  rights  under  Its  location  as 
accorded  to  it  by  the  state.  The  Legislature 
has  wisely  provided  to  prevent  an  oppressive 
monoply,  as  against  the  public,  by  limiting 
the  maximum  charge  that  may  be  made  by 
a  boom  company  to  76  cents  per  1,000  feet. 
Section  4381,  1  Balllnger's  Ann.  Codes  &  St 
Tlie  record  shows  that  appellant  has  never 
charged  as  much  as  the  maximum  rate.  Still 
the  Legislature,  without  doubt,  contemplated 
that  competition  may  exist  where  topograph- 
ical and  geographical  conditions  will  admit 
thereof,  and  where  prior  locators,  who  have 
in  good  faith  become  established,  may  at  the 
same  time  be  protected  in  their  locations. 
It  Is  said  that  the  boom  statutes  contemplate 
that  more  than  one  boom  may  exist  upon  the 
same  river.  That  is  true,  and  thereby  the 
Legislature  has  made  clear  that  It  did  not 
intend  to  authorize  an  unconstitutional  mon- 
nopoly  of  a  stream.  If,  however,  the  avail- 
able booming  extent  of  a  stream  be  snch  as  to 
reasonably  prevent  the  operation  of  more 
than  one  boom,  the  effect  of  a  single  location 
cannot  well  be  avoided.  Such  circumstances 
would  not  make  a  monopoly  authorized  by 
law  as  such,  but  the  location  would  become 
the  only  one  upon  the  stream  by  mere  force 
of  necessity.  In  any  event,  whatever  may  be 
the  available  booming  extent  of  a  stream,  the 
Legislature  undoubtedly  intended  that  those 
who  In  good  faith  venture  to  spend  their 
money  and  become  established  as  pioneers 
upon  a  stream  shall  t>e  protected  In  the  rights 
accorded  them  by  virtue  of  their  compliance 
with  the  location  statute.  It  must  have  In- 
tended that  in  the  consideration  of  these  rights 
reference  must  be  bad  to  enlarged  commer- 
cial necessities  and  to  consequent  future  de- 
mands for  public  service.  If  the  available 
extent  of  a  river  be  such  as  to  reasonably 
permit  the  operations  of  more  than  one  boom 
company  thereon,  each  will  be  protected  In 
its  location  lawfully  acquired,  but  prior 
rigbte  must  be  protected.  It  is  possible  for 
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a  booming  company,  lii  an  etrort  to  bold  an 
entire  stream,  to  spread  its  plat  of  location 
over  the  whole  available  booming  space  there- 
on. If  such  were  the  manifest  or  apparent 
purpose,  without  regard  to  reasonable  present 
and  future  necessities,  It  would  be  an  at- 
tempted fraud  against  the  state  and  the 
public,  which  could  not  be  upheld.  Such  a 
purpose  does  not  appear  on  the  part  of  ai^l- 
lant.  Sufficient  good  faith  appears  to  war- 
rant its  being  protected  In  its  location.  The 
court  finds  that  appellant's  contemplated  ex- 
tension cannot  be  made  and  operated  by  rea- 
son of  respondent's  boom.  The  two  cannot 
exist  together.  It  follows  that  respondent 
Is  unwarrantably  Interfering  with  appellant's 
location,  and  that  In  its  booming  operations 
the  former  must  be  restricted  to  territory 
outside  of  the  latter's  location. 

We  think  the  court  erred  In  its  conclusions 
of  law.  The  Judgment  Is  therefore  reversed, 
and  the  cause  remanded,  with  Instructions  to 
make  conclusions  of  law  and  enter  judgment 
in  accordance  with  what  has  been  herein  said. 

MOUNT.  C.  J.,  and  HOOT,  CROW.  DU2f 
BAR.  and  RUDKIN,  JJ.,  concur. 


STATB  ex  reL  SFOEANB  FALLS  ft  N. 
RT.  GO.  V.  SUPERIOR  COURT  OF 
SPOKANE  COUNTT  et  aL 
(Supreme  Court  of  Washington.   Oct.  16,  1905.) 

1.  BlUHENT  DOUAIK— PbOPEBTT   SUBJECT  TO 
APPBOPBIATION  —  PbOFEBTT  APPBOPBIATKn 

TO  Public  Usb. 
A  railroad  will  not  be  permitted  to  con- 
demn a  right  of  way  through  the  terminal 
gronnds  of  another  road,  where  the  railroad 

seeking  the  condemnation  can  reach  its  objec- 
tive point  by  another  route  of  practically  the 
same  length,  involving  an  additional  expense 
only  in  the  building  of  two  bridges,  and  tha 
terminal  gronnds  through  which  the  condemna- 
tion is  souKht  are  hardly  sufficient  for  the  road 
to  which  tbey  belong,  and  it  is  unable  to  ob- 
tain other  terminal  groundB,  because  of  the 
proximity  of  the  grounds  of  a  third  railroad  on 
one  side  and  of  a  river  on  the  other,  and  the 
condemnation,  iif  made,  will  render  the  use  of 
the  terminal  grounds  as  such  Impracticable. 

[fid.  Note. — For  cases  In  point,  see  vol.  18^ 
Cent.  Dig.  Eminent  Domain,  H  107,  111.  112.] 

2.  Same— Pbojected  Railboads. 

A  projected  railroad,  which,  although  not 
In  operation,  had  taken  steps  looking  to  a  com- 
pletion of  its  road  in  the  near  future,  would  be 
protected,  to  the  same  degree  as  a  completed 
road,  against  the  Bi«>roprlatioQ  by  another  road 
of  terminal  rights  which  it  had  aoiulred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain.  §§  117,  118.] 

Application  for  certiorari  by  the  state,  on 
the  relation  of  the  Spokane  Falls  &  North- 
em  Railway  Company,  against  the  superior 
court  of  Spokane  county  and  William  A. 
Huneke,  one  of  the  Judges  thereof.  Judg- 
ment affirmed. 

M.  J.  Gordon  and  C.  A.  Murray,  for  plain* 
tiff.  Graves  &  Qraves  and  Allen  &  Allen, 
for  defendants. 
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DT7NBAS.,  J.  TtalB  H  an  application  for  ft 
writ  of  certiorari  to  review  fbe  Judgment  of 
tlie  mtperior  court  of  Spokane  county  dis- 
missing the  petition  of  tlie  Spokane  Falls  & 
Northern  Railway  Company  to  condemn  cer- 
tain lands  in  the  city  of  Spokane  which  bad 
been  appropriated  by  the  Spokane  Inter- 
national Railway  Company.  The  land  sought 
to  be  appropriated  was  a  strip  30  feet  In 
width,  a  distance  of  about  four  blocks  be- 
tween Dlvteion  street  and  Washington  street. 
Without  the  filing  of  a  map  with  this  opin- 
ion, which  Is  impracticable,  It  would  be  im- 
possible to  Intelligently  describe  the  sltua- 
tlon  to  any  one  not  acquainted  with  the 
city  of  Spokane,  the  names  of  its  streets, 
and  the  location  of  Its  railroads  and  depots. 
The  main  questions  to  be  determined,  how- 
ever, are  the  necessity  on  the  part  of  the 
petitioner  to  use  the  ground  sought  to  be 
condemned  and  the  effect  of  such  use  on  the 
defendant;  the  question  wheth^  a  corpora- 
tion, having  the  x>ower  to  condemn  lands  by 
our  law  of  eminent  domain,  can  appropriate 
the  property  of  another  corporation  which 
had  already  been  devoted  to  public  puTpoees, 
baving  been  determined  by  this  court  in 
favor  of  the  right  of  such  condemnation  in 
the  case  of  Seattle  ft  M.  B.  R.  Co.  v.  B.,  B. 
&  B.  B.  R.  Co..  29  Wash.  481.  69  Pac.  1107. 
92  Am.  St.  Rep.  907.  In  this  case  all  tecb- 
nlcal  queeti(ui8  have  been  waived  by  stipula- 
tion, and  the  cause  Is  certified  here  for  ad- 
judication upon  the  merits. 

The  finding  of  the  court  is— and  such  find- 
ing is  warranted  by  the  testimony — that  the 
petitioner  was  organized  under  tiie  laws  of 
the  state  of  Washington.  In  the  year  1889, 
for  the  purpose  of  building  a  railway  from 
the  city  of  Spokane  to  the  International 
boundary  line;  that  thereafter  It  built  a 
line  of  railway  between  Spokane.  In  Spokane 
county,  and  Northport,  In  Stevens  county. 
Its  Spokane  terminus  was  fixed  at  a  point 
north  of  the  Spokane  river,  and  south  of 
Mallon  avenue,  and  immediately  east  of  and 
nmnlng  up  to  Division  street.  T^e  road 
thus  built  was  operated  for  some  years, 
when  the  control  of  the  road  was  acquired  In 
the  interest  of  the  Great  Northern  Railway 
Company,  and  evw  since  the  road  has  been 
practically  controlled  and  managed  by  the 
Great  Northern,  although  maintaining  an 
Independent  legal  existence,  and  having  gen- 
eral officers,  in  the  main  being  the  same  as 
certain  of  the  general  officers  of  the  Great 
Northern.  The  testimony  shows  that  sever- 
al years  ago  the  track  of  the  road  between 
Colliert.  some  distance  north  and  east  of 
Spokane,  and  the  town  of  HJllyard,  immedi- 
ately north  of  Spokane  and  adjoining  the 
city  limits,  was  taken  up.  The  track  from 
IMUyard  Into  Its  yards  was  not  used  there- 
after, except  for  storing  cars  and  switch- 
ini;  and  for  a  general  service  track.  The 
paMKeiiKer  trains  of  the  road  were  operated 
nvor  the  line  of  the  Great  Northern  from 
K.iid  Colbert  Into  the  Great  Northern  depot 
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■  at  Spokane.  The  fright  trains  were  op* 
erated  from  Colbert  to  Hlllyard  over  the  line 
of  the  Grea  t  Northern,  and  were  there  broken 
up  and  handled  by  the  Great  Northern  to  their 
destination  within  the  city  limits.  The  pas- 
senger depot  of  the  company  near  Division 
street  was  sold  and  removed,  the  freight 
depot  was  rented  for  other  purposes,  and 
the  terminal  grounds  were  entirely  aban- 
doned, except  in  bo  far  as  they  were  used 
In  connection  With  the  track  between  Hlll- 
yard and  this  point  as  aforesaid.  Prior  to 
January  17.  1903,  D.  C  Corbin  had  In  con- 
templation the  building  of  a  line  of  railway 
between  Spokane  and  the  intematlfmal  bound- 
ary line  at  a  point  in  Kootenai  ooun^,  in 
the  state  of  Idaho,  and,  with  a  view  of  ob- 
taining terminal  grounds  for  passengers, 
freight,  roundhouses,  and  other  general  pur^ 
poses  in  Spokane,  he  commenced  purchasing 
property  in  said  city  in  River  Front  and  Pitt- 
wood's  a^ltions,  and  in  block  74  of  Central 
addition.  This  property  lies  between  the 
Spokane  river  on  the  south  of  It,  and  the 
Oregon  Railway  Jk  Navigation  Compai^'s 
tracks  and  the  Union  Depot  grounds  on  the 
north  of  it,  and  between  Washington  street 
on  the  west  and  Division  street  on  the  eas^ 
and  is  property  which  Is  embraced  in  the 
terminal  grounds  through  which  this  con- 
demnation is  sought.  On  the  17Ui  of  Janu- 
ary, 1900,  the  defendant,  Spokane  Interna- 
tional Railway  Company,  was  organized 
under  the  laws  of  this  state,  and  Immediate- 
ly after  that  Its  entire  capital  stock  was  sub- 
scribed, its  board  of  trustees  organized, 
and  Its  officers  elected,  and  all  things  done 
necessary  to  entitle  It  to  do  the  business 
for  which  It  was  organized.  Immediately 
thereafter  Its  board  of  trustees  by  resolution 
directed  its  engineer  to  locate  its  line  In  the 
city  of  Spokane.  The  following  finding  Is 
made  by  the  court :  "The  ground  thva  select- 
ed for  its  depot  and  terminal  grounds  was 
necessary  to  said  defendant  for  said  pur- 
poses. The  whole  quantity  of  said  ground 
80  selected  is  needed  by  said  defendant, 
and  It  is  practically  impossible  for  It  to  do 
with  less.  Indeed,  it  will  have  in  all  prob- 
ablll^  difficulty  in  accommodating  all  of  its 
buildings  and  tracks  witiiln  these  tracts  of 
land."  The  conrt  also  found  that  the  peti- 
tioner had  been  guilty  of  bad  faith  In  Its 
attempt  to  obtain  a  right  of  way  through 
these  terminal  grounds;  that  It  was  In  reali- 
ty the  Great  Northern  Railway  Company ; 
that  the  Great  Northern  Railway  Company 
had  a  right  of  way  south  of  the  Spokane 
river  Immediately  between  Division  street 
and  Washington  street,  which  would  be  a 
feasible  way  for  the  petitioner  to  reach  the 
business  which  it  sought  to  reach  by  the  con- 
demnation proceedings;  that  It  could  also, 
with  slight  expense,  reach  the  same  point  by 
traversing  a  route  north  of  the  Oregon  Rail- 
way &  Navigation  Company's  terminal 
grounds.  The  ostensible  object  of  the  con- 
demnation of  tills  SO-foot  strip  is  to  reach 
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certain  business  houses  and  manufactur- 
ing plants  west  of  Washington  street  and 
northwest  of  Havennale'a  Island;  it  being 
alleged  and  proven  on  the  trial  that  some- 
thing like  100  cars  a  month  which  were  con- 
signed to  the  petitioner's  railroad  were  sent 
out  from  these  manufactories,  that  said  cars 
bad  to  be  switched  by  the  Oregon  Railway 
&  Narigfltion  Company,  that  a  charge  of  $3 
a  car  was  made  for  snch  service  by  the 
Oregon  Railway  &  Navigation  Company,  and 
that  the  shipper  had  to  pay  this  extra  ex- 
pense. The  land  sought  to  be  condemned, 
however,  did  not  reach  to  these  manufac- 
tories or  plants,  but  only  to  an  unused  right 
of  way  of  the  Great  Northern  Railway 
Company,  which  led  oat  In  that  direction, 
so  that  in  any  event  the  output  of  such 
factories  would  have  to  be  handled  by  the 
Oreat  Northern. 

Although  it  Is  established  In  this  juris- 
diction that  one  railroad  company  has  a  right 
to  condemn  property  of  another,  such  right 
of  condemnation  cannot  be  claimed  for  slight 
reasons.  It  Is  evident  that  the  operation 
of  the  cars  of  one  company  through  the  termi- 
nal grounds  of  another  should  be  avoided, 
if  possible,  and  that  such  operations  are  lia- 
ble to  lead  to  difficulties,  accidents,  and 
trouble  generally.  If,  however,  the  neoesslty 
is  great,  either  on  account  of  the  prohibitive 
expense  incident  to  the  building  of  the  road 
of  the  petitioning  company  In  any  other 
locality,  or  by  reason  of  engineering  im- 
possibilities, the  condemnation  will  be  per- 
mitted, if  the  result  is  not  seriously  deleteri- 
ous to  the  company  whose  lauds  are  sought 
to  be  condemned.  In  this  case  It  was  testi- 
fied by  the  engineers  and  by  the  manager  of 
the  Great  Northern  Railway  Company,  who 
seemed  also  to  be  the  manager  of  the  petition- 
ing company,  that  the  only  reason  why  the 
petitioning  company  could  not  run  the  route 
north  of  the  Or^n  Railway  &  Navigation 
Company's  terminal  grounds  was  a  ques- 
tion of  expense.  But  there  was  nothing  def- 
inite testified  to ;  no  estimate  had  been  made 
of  these  routes;  no  attempt  evidently  to 
determine  what  the  extra  expense,  if  any, 
would  be.  In  speaking  of  this  proposition, 
Mr.  Lewis  (Eminent  Domain,  S  267b)  says: 
"It  is  manifest,  however,  that  even  a  rail- 
road company  which  Is  organized  under  a 
general  law  may  show  a  reasonable  neces- 
sity for  taking  part  of  the  rigbt  of  way  of 
another  road,  as  when  it  is  located  through 
a  town  In  which  another  road  has  been 
previously  built  and  the  topogi-aphy  or  other 
conditions  are  such  that  the  new  road  cannot 
reasonably  be  located  so  as  to  accommodate 
the  public  and  accomplish  the  object  In  view 
without  either  encroaching  on  the  right  of 
way  of  another  company  or  incurring  ruin- 
ous or  greatly  increased  expense.  The  same 
necessity  may  arise  in  mountainous  coimtrlea, 
or  else  the  first  company  might  preclude  all 
others  from  reaching  certain  localities.  But 
this  implied  authority  only  extends  to  the 


taking  of  so  much  of  the  right  of  way  of  the 
first  company  as  can  be  spared  without 
material  detriment  The  question  Is  'whether 
the  new  condemnation  can  be  made  without 
destroying  the  nse  and  usefulness  of  that 
part  of  the  first-acquired  right  of  way  which 
Is  In  actual  use,  or  so  obstructing  or  hinder- 
ing or  embarrassing  it  as  to  render  it  un- 
safe.' Just  what  the  degree  of  necessity 
must  be  to  justify  the  taking  It  is  difficult 
to  say.  One  company  cannot  take  part  of 
the  right  of  way  of  another  merely  because 
It  Is  more  convenient  It  is  largely  a  ques- 
tion of  practicability  and  expense,  of  com* 
paratlve  advantage  and  injnry,  having  re- 
gard always  to  the  interests  of  the  public, 
for  whose  benefit  the  general  authority  Is 
given  and  the  particular  taking  proposed. 
If  no  reasonable  or  sufficient  necessity  is 
shown,  the  taking  must  t>e  denied  under  the 
general  rule."  And  the  same  rule  prevails 
In  relation  to  taking  the  lands  used  for 
depots,  yards,  shops,  and  other  appurt^ 
nances.  It  was  shown  by  the  testimony  of  the 
petitioner  that  the  same  point  could  be  reach- 
ed by  building  on  the  south  side  of  the 
Spokane  river;  the  distance  being  practical- 
ly the  same,  and  the  only  extra  expense 
being  the  building  of  two  bridges.  There 
was  no  testimony  on  the  part  of  the  petition- 
er as  to  what  the  cost  of  these  bridges  would 
be,  there  having  been  no  estimates  made; 
the  principal  contention  on  the  part  of  the 
petitioner  being  that  any  additional  bustnesa 
would  congest  the  yards  of  the  Great  North- 
ern. The  amount  of  extra  transportation  to 
he  obtained,  which  was  the  alleged  object 
of  the  petitioner  in  condemning  this  strip 
of  ground,  was  so  small  that  it  could  scarce- 
ly be  taken  into  consideration  in  relation 
to  the  question  of  congestion.  But,  conced- 
ing that  additional  business  would  congest 
the  terminal  grounds  of  the  Great  Northern, 
that  would  be  no  reason  for  incommoding  the 
defendant  company  and  congesting  its  termi- 
nal grounds.  For  the  court  finds,  and  the 
testimony  positively  shows,  that  the  Inter- 
national Railway  Company  bad  not  obtain- 
ed any  more  terminal  facllitiea  than  It 
needed,  nor  as  much ;  that  it  would  be 
crowded  for  room;  that  it  could  not  obtain 
any  more  room  on  the  north  by  reason  of 
its  close  proximity  to  the  Oregon  Railway 
&  Navigation  Company's  terminal  grounds, 
nor  on  the  south  by  reason  of  the  river. 
Hence,  if  this  testimony  was  true,  the  taking 
would  simply  be  relieving  one  company  at 
the  expense  of  another,  and  no  authority, 
we  think,  would  grant  a  condemnation  of 
the  property  of  one  railroad  by  another  for 
such  alleged  reasons. 

It  Is  true  that  the  International  Railroad 
is  not  yet  In  operation,  but  the  testimony 
shows  that  a  large  portion  of  the  grading 
has  already  been  contracted  for,  and  that 
the  whole  road  will  be  in  operation  in  the 
near  future ;  that  it  has  traffic  relations  with 
the  Canadian  Pacific,  and  expects  to  be  in 
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reality  the  western  portion  of  a  transcmitl* 
uental  road.  Altbougb  it  Is  not  yet  in  opera- 
tion, companies  of  thla  kind  must  procure 
gronnds  for  terminal  facilities  before  tbey 
commence  their  operations.  The  necessity 
of  the  business  requires  this,  and  when  once 
th^  make  their  calculations  to  procure  these 
fadUties,  which  this  company  did  at  an 
expense  of  |150,000  in  purchasing  this  land, 
th^  will  be  protected  in  those  terminal 
rights  to  the  same  degree  as  will  a  company 
which  Is  already  (iterating  its  roads.  This 
rule  was  laid  down  by  this  court  in  a  case 
recently  decided.  NIoomen  Boom  Company  t. 
North  Shore  Boom  &  Driving  Co.,  82  P&c 
412.  The  court  in  that  case,  after  rerlew- 
tng  the  law  In  relation  to  railroads  and  find- 
ing that  nUlroads  are  analogous  to  boom 
companies,  they  both  being  corporations  toe 
public  service,  said :  "Applying  the  rule  fol- 
lowed in  the  railroad  cases,  appellant  bad 
the  right,  after  filing  its  plat  of  location, 
to  acQUire  the  title  to  the  lands  wltbbt  the 
limits  of  Its  location.  It  was  an  absolute 
rlgh^  whldi  it  could  enforce  by  condemna- 
tion proceedings  to  the  exclusion  of  any 
other  boom  company  that  might  seek  to  ap- 
propriate the  same  land.  It  did  acquire 
these  lands,  not  by  condemnation,  but  by  pmv 
chase.  Having  thus  established  its  location 
and  acquired  the  necessary  lands,  it  proceed- 
ed to  ctHistruct  Its  boom,  but  did  not  con- 
struct It  throughout  the  entire  located  ter- 
ritory, although  It  has  always  intended  to 
do  80  as  the  public  demand  might  require. 
We  think  In  reason  that  the  appellant  had 
the  right,  when  it  filed  its  plat  of  location 
and  acquired  property  for  the  purpose  of 
constructing  its  boom,  to  take  Into  considera- 
tion the  future  requirements  of  Its  business, 
and  that  it  should  not  be  restricted  merely 
to  the  territory  required  at  the  time  Its  first 
works  were  erected.  It  would  seem  that 
this  must  be  so,  In  view  of  the  obligations 
appellant  assumed  as  a  public  service  corpo- 
ration." 

The  lower  court  In  this  case,  after  stating 
certain  matters  which  were  proven  in  Its 
findings  of  fact,  says :  "The  foregoing  facts, 
taken  In  connection  with  all  the  facts  and 
testimony  In  the  case,  convince  me  that  the 
petitioner  Is  not  acting  In  good  faith  In  this 
matter,  but  Is  endeavoring  to  harass  and  Im- 
pede the  work  of  the  defendant  company, 
or,  at  the  least,  that  the  building  of  the  line 
In  question  is  an  afterthought.  The  peti- 
tioner could  build  a  line,  making  the  con- 
nection It  desires,  by  running  to  the  north 
of  the  Oregon  Railway  &  Navigation  tracks 
and  the  Union  Depot  grounds  aforemention- 
ed. The  line  thus  proposed  would  be  but 
a  trifle  longer,  and  it  does  not  appear  that 
It  would  Involve  prohibitive  expense.  None 
of  the  officers  of  the  petitioning  company 
or  of  the  Great  Northern  appear  to  have 
endeavored  to  inform  themselves  upon  the 
feasibility  of  this  line.  The  same  connection 
likewise  could  be  made  at  slightly  Increased 
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expense  by  crossing  the  Spokane  river  from 
the  old  Spokane  Falls  A  Northern  depot  to 
a  connection  with  the  Great  Northern,  and 
thus  by  way  of  Havermale's  Island.  The 
cost  of  building  additional  bridges  and  a 
slightly  Increased  amount  of  trackage  is  tbe 
only  objection  to  thla  coarse,  except  that  tbe 
terminal  grounds  of  the  Great  Northern  are 
said  already  to  be  congested.  Save  for 
this  latter  objection,  too,  the  connection 
could  be  made  over  tbe  lines  oC  tbe  Great 
Northern  from  Hill^rd  to  Havermale's 
land,  and  thence  across  tbe  north  foiiE  of 
the  river  to  the  Seattle,  Lake  Shtnre  &  Eastern 
track.  Tbe  only  increased  expense  tbraeby 
would  be  the  building  of  one  bridge  across 
the  north  fork  of  the  river.  I  am  unable 
to  find  any  necessity  for  t^e  building  of  tbe 
pnqrased  track.  I  do  find,  however,  that 
it  would  render  impracticable  the  use  of  tbe 
projpotied  terminal  grounds  by  the  defendant, 
and  that  it  has  and  can  acquire  no  otber 
terminal  grounds  near  tbe  business  part  of 
the  city."  We  tiiink  the  whole  testimony 
Justifies  this  statement  by  the  court  But. 
if  only  the  last  part  of  the  statement  were 
true,  that  It  would  render  Impracticable  the 
use  of  the  proposed  terminal  grounds  by 
the  defendant,  and  tbe  defendant  could  ac- 
quire no  otber  terminal  grounds,  that  would 
be  proper  grounds  upon  which  to  deny  tbe 
application. 

We  think,  under  all  authority  and  In  ac- 
cordance  with  Just  dealing,  from  a  review 
of  the  whole  record,  the  judgment  of  the 
lower  court  should  be  affirmed.  It  is  so 
ordered. 

MOUNT,  C.  J.,  and  CROW,  FULLERTON, 
and  HADLET,  33^  concur.  ROOT,  J.,  con- 
con  in  the  result 


STATE  ex  lel.  WHEELEB  et  aL  v.  IRWIN, 
Judge. 

(Supreme  Court  of  Wadiington.  Oct  20, 
1905.) 

aiANDAUUS— To  Fix  Bupebsbdkab  BoNn. 

Mandamus  to  compel  the  fixing  of  a  super- 
Hedeas  bond  on  appeal  hj  plaintiff  in  a  suit  to 
enjoin  destruction  of  buildingB  by  a  city  will 
be  denied,  because  there  Is  nothing  on  which 
tbe  Bupersedeaa  may  operate;  it  appearing  the 
city  has  already  desti-oyed  the  buUdrngs. 

[Ed.  Note. — For  cases  In  point,  see  vol.  33, 
Cent  Dig.  Mandamus,  i  48.] 

Mandamns,  on  the  relation  of  N.  G.  \inieel- 
ev  and  others,  against  Mason  Irwin,  Judge  of 
tbe  superior  court  of  Cbehalla  county. 
Denied. 

J.  C.  Cross,  for  relators.  J.  C  Hogan,  for 

respondent 

PER  CURIAM.  Original  application  for 
mandamus  to  compel  the  lower  court  to  fix  a 
supersedeas  bond  on  appeal.  In  August, 
1905,  relators  brought  an  action  In  the  supe- 
rior court  of  Chebalis  county  to  restrain  the 
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city  of  Aberdeen  from  destroying  certain 
wooden  buildings  within  the  fire  limits  of 
said  city.  A  temporary  restraining  order 
was  Issued  pending  the  trial  of  the  cause  In 
the  court  below.  At  the  final  hearing  the 
trial  court  fonnd  against  the  plaintiffs,  and 
entered  an  order  dissolving  the  restraining 
order  theretofore  issued  and  dismissing  the 
action.  Plaintiffs  thereupon  gave  notice  of 
appeal  to  this  court,  and  requested  the  trial 
court  to  fix  the  amount  of  the  supersedeas 
bond  on  appeal.  The  trial  court  refused  this 
request.  Thereupon  this  application  for 
mandamus  was  filed  in  this  court  A  show- 
cause  order  was  issued.  Upon  return  to  this 
order  It  appears  that  the  city  of  Aberdeen 
had  destroyed  the  buildings  before  the 
service  of  the  show-cause  order,  and  that 
there  U  nothing  now  upon  which  the  super- 
sedeas may  operate. 

For  this  reason  the  writ  Is  denied,  without 
costs  to  either  party. 


WILSON  T.  FIBHKR,  Auditor.  (S.  F.  4,596.) 
(Supreme  Court  of  California.   Sept.  29,  1905.) 

1.  BXiECnonS— OORTBST— Appeaij—Statutes. 

Code  GiT.  Proc.  S  1127,  provides  that  when* 
ever  an  electi(m  is  annulled  or  set  aside  by  the 
judgment  of  a  superior  court,  and  no  appeal 
luis  been  talten  within  10  days  thereafter,  th« 
commission,  If  any  U  Issued,  is  void  and  the 
office  vacant.  Held,  that  the  term  "cotnmiB- 
aion."  as  so  used,  indoded  a  "certificate  of  elec- 
tion" issued  to  petitioner  as  superintendent  of 
schools,  so  that,  on  no  appeal  beins  taken 
within  10  days  after  jnd^ent  declaring  peti- 
tionerl  certificate  of  election  invalid  in  a  con- 
test r^larly  instituted,  as  anthorized  by  Code 
Civ.  Proc.  88  1111-1127,  the  judgment  rendered 

Setitioner's  certificate  finally  ineffectual  as  evl- 
ence  of  title  to  the  office. 

2.  Saste—Application  op  Statute. 

Code  Civ.  Proc.  S  1127,  declaring  that 
whenever  an  election  Is  annulled  by  a  judgment 
of  the  superior  court,  and  no  appeal  is  taken 
within  10  days,  the  commission  is  void,  ap- 
Iplies  only  to  contests  specified  in  the  title  of 
which  the  section  is  a  part,  and  has  reference 
only  to  contefltB  in  regard  to  offices  "to  be 
exercised"  in  "a  county,  city  and  county,  city 
or  any  political  subdivision  of  eitlier,"  as  pro- 
Tided  by  section  1111,  in  every  which  case,  ex- 
cept that  of  the  office  of  ^ndge  of  the  snperior 
court,  the  only  "commission"  Is  their  certificate 
•of  election. 

8.  Same— SAU.BY  Pending  .^ppeai,. 

Pol.  Code,  §  936.  provides  that,  when  the 
title  of  the  incumbent  of  any  office  of  the  state 
is  contested  by  proceedings  instituted  in  any 
court  for  that  purpose,  no  wanunt  can  there- 
after be  drawn  or  paid  for  any  part  of  his  sal- 
ary until  such  proceedings  have  been  finatty  de- 
termined, except  in  case  of  one  who  holds  the 
certificate  of  election  or  comminsion  of  office 
and  discharges  the  duties  of  the  office,  who  shall 
rereive  the  salary  as  if  no  eonteat  was  pending. 
Held  that,  where  a  judgment  annulling  peti- 
tioner's certificate  of  election  to  the  office  of 
superintendent  of  schools  of  a  county  had  be- 
come final  by  hts  failure  to  appeal  within  10 
days,  as  required  by  section  1127.  Code  Civ. 
Proc.,  he  was  not  entitled  to  recover  salary 
pending  an  appeal  subsequently  taken. 

'1  Bank.  Petition  by  S.  B.  Wilson  for 
f»rit  of  mandate  against  John  P.  Fisher, 


as  auditor  of  El  Dorado  county.  Writ  de- 
nied. 

W.  F^^ay,  for  petitioner.  &  A.  Swisler, 
for  respondent 

ANGBLLOTTI,  J.  Tbls  Is  a  proceeding  In- 
stituted In  this  court  to  obtain  the  Issuance 
of  a  writ  of  mandate  requiring  the  defendant, 
as  auditor  of  Bl  Dorado  county,  to  draw  bla 
warrant  for  the  salary  of  plalntlfl,  Wilson^ 
as  superintendent  of  schools  of  said  County, 
for  the  monfli  of  July,  1005.  Plaintiff  has 
been  holding  said  office  ever  since  January, 
1803,  and  discharging  the  duties  tSmeot,  m- 
der  a  certificate  of  election  issued  In  pursu- 
ance of  a  declaration  that  he  bad  bem  duly 
elected  to  said  office,  made  by  the  board  of 
superrlaors  (tf  said  county  on  tbeir  canvass 
of  tbe  returns  of  the  general  election  of  No- 
Tonber  4^  1902.  A  contest  of  his  rlglit  to 
said  office  was  regularly  Instituted,  unda  the 
proTlsions  of  title  2,  part  8.  of  the  Code  of 
GItI]  Procedure,  relating  to  the  contesting  of 
certain  elections  (sections  1111-1127)  by 
one  T.  IB.  McCarfliy,  who  had  been  a  candi- 
date for  the  same  office  at  said  election.  Up- 
on  the  first  trial  of  said  contest  judgment 
was  entered  confirming  the  election  of  plaln- 
tur ;  but  upon  appeal  to  this  court  sutib  judg- 
ment was  reversed  and  the  cause  remanded 
for  further  proceedings.  McCarthy  t.  Wil- 
son, 82  Pac.  248.  A  new  trial  of  the  contest 
was  tha«upon  had  In  the  sup«lor  court, 
resulting  In  a  fudeaumt,  entered  June  12, 
1905,  annnlUng  and  setting  aside  the  election 
of  plaintiff  herein,  and  declaring  the  con- 
testant, McCarthy,  to  have  been  duly  elected 
at  said  election.  On  June  17,  1006,  notice  of 
the  entry  of  said  Judgment  was  swred  on  the 
plaintiff  horeln.  No  appeal  was  taken  1^ 
plaintiff  herein  from  said  Judgment  within 
10  days  after  the  mtry  of  said  Judgment,  or 
within  10  days  after  the  s^rlce  on  him  of 
the  notice  of  entry  thereof ;  but  on  June  28, 
1905,  hp  saved  and  filed  bis  notice  of  appeal 
from  said  Judgment,  and  on  July  1,  1906, 
he  filed  his  undoitaklng  on  appeal. 

The  claim  of  defendant  Is  tiiat,  by  reason 
of  the  failure  of  plaintiff  to  take  an  appeal 
from  the  Judgment  annulling  and  setting 
aside  his  election  within  10  days  from  the 
service  of  notice  of  the  entry  of  said  Judg- 
ment upon  him,  tbe  certificate  of  election 
theretofore  Issued  to  blm  became  void,  and 
the  office  vacant,  and  that  consequently  he  Is 
not  now  entitled  to  any  salary  for  tbe  month 
of  July,  1005.  This  claim  la  based  upon  sec- 
tion 1127  of  tbe  Code  of  Civil  Procedure, 
which  is  as  follows,  viz. :  "Whenever  an 
election  is  annulled  or  set  aside  by  tbe  judg- 
ment of  the  superior  court,  and  no  appeal 
has  been  taken  within  ten  days  thereafter, 
tbe  commission,  if  any  has  Issued,  Is  void, 
and  the  ofiice  vacant"  We  think  that  there 
can  be  no  doubt  that  under  the  plain  terms  ot 
this  statute,  Its  effect  Is  to  render  a  Judg- 
ment of  the  superior  court  annulling  and  set- 
ting aside  on  election  In  s  proceeding  brought 
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under  the  provisions  of  title  2,  part  8,  Code 
Civ.  rroc.,  final  upon  the  question  as  to  the 
,  validity  of  any  commission  or  ce^ficate  of 
election  that  may  have  been  issued  to  the  In- 
cumbent whose  election  has  thereby  been  set 
flfilde,  unless  an  appeal  be  taken  from  such 
Judgment  within  10  days  from  the  entry 
thereof;  In  other  words,  that  such  judgment, 
after  the  lapse  of  10  days  without  appeal 
taken  therefrom.  Anally  renders  such  certif- 
icate Ineffectual  as  evidence  of  title  to  the 
office.  There  can  be  no  question  that  the 
word  "commission,"  as  used  In  this  section. 
Includes  a  "certificate  of  election"  issued  by  the 
clerk  of  a  county  upon  the  declaration  of  elec- 
tion made  by  the  board  of  supervisors  thereof, 
sitting  as  a  canvassing  board.  There  Is  no 
material  diflferenee,  in  effect,  between  a  "com- 
mission" and  a  "certificate  of  election."  They 
both  simply  constitute  official  notice  of  elec- 
tion or  appointment  to  the  person  named  there- 
in (People  V.  Perkins,  85  Gal.  509,  512,  26  Pac. 
245 ;  People  v.  Shaver,  127  Cal.  347.  350,  59 

■  Pac.  784),  and  evidence  of  title  to  the  office 
.  (Bledsoe  v.  Colgan,  138  Cal.  34,  36,  39,  70 
.  Pac.  924).   As  to  all  officers  elected  by  the 

people,  "whose  commissions  are  not  otherwise 
provided  for,"  the  Governor  of  the  state  must 
issue  a  "commission"  (Pol.  Code,  |  891,  subd. 
1),  and  this  commission  constitutes  the  only 
tangible  evidence  of  title  to  the  office.  In 
the  case  of  persons  elected  by  the  people  to 
an  office  to  be  exercised  in  a  single  county, 
or  subdivision  thereof,  the  only  commission 
provided  for  by  law,  except  in  the  single  case 
of  a  person  elected  to  the  office  of  judge  of 
the  superior  court.  Is  what  Is  called  a  "certif- 
icate of  election,"  to  be  issued  by  the  county 
clerk  under  the  seal  of  the  superior  court 
Pol.  Code,  §§  1283,  1284.  It  has  never  been 
doubted  that  this  certificate  constitutes  a 

■  commission,  within  the  meaning  of  subdivi- 
sion 1,  section  801.  Pol.  Code,  so  as  to  obviate 
the  necessity  of  the  Issuance  of  a  commission 
by  the  Governor,  and  Is  the  legal  evidence  of 
the  person's  title  to  the  office.  Section  1127, 
Code  Civ.  Proc.,  Is,  of  course,  applicable  only 
to  the  contests  specified  In  the  title  of  which 
It  is  a  part,  and  that  title  has  reference  only 
to  contests  In  regard  to  offices  "to  be  exercis- 
ed" In  "a  county,  city  and  county,  clly,  or 
any  political  subdivision  of  either"  (section 
1111,  Code  Civ.  Proc.),  in  every  which  ease, 
exc^t  In  that  of  the  office  of  judge  of  the  su- 
perior court,  the  only  commission  Is  the  "cer- 
tificate of  election."  The  language  of  the  sec- 
tion clearly  shows  that  the  word  "commis- 
sion," therein  used,  was  Intended  to  cover 
any  such  official  evidence  of  title  to  the  office 
as  had  been  Issued  by  the  proper  authority, 
whether  the  same  be  technically  known  as  a 
"commission"  or  a  "certificate  of  election." 
Under  the  express  terms  of  this  statute,  if 
no  appeal  be  taken  within  10  days,  this  offi- 
cial evidence  of  title  to  the  office  is  finally  In- 
Talldated  and  annulled,  rendered  of  no  furth- 
er l^^al  force  or  effect,  and  a  subsequent  ap- 

.peal  could  not  operate  to  restore  it  to  its 


original  status.  An  appeal  only  operates,  at 
most,  in  the  absence  of  express  provision  -to 
the  contrary,  to  preserve  the  status  existing 
at  the  time  of  the  appeal. 

The  only  question  involved  In  this  proceed- 
ing being  the  question  as  to  whether  plaintiff 
is  now  entitled  to  the  salary  claimed,  it  Is 
unnecessary.  In  view  of  other  provisions  of 
the  law,  to  determine  further  as  to  the  effect 
of  this  section.  It  being  determined  that  his 
certificate  of  election  to  such  office  has  been 
finally  annulled  and  Is  void,  it  follows,  under 
section  930,  Pol.  Code,  that  If  his  subsequent 
appeal,  taken  after  the  expiration  of  the  10 
days,  is  effectual  for  any  purpose,  and  the 
contest  may  therefore  be  held  to  be  still 
pending,  no  warrant  can  be  drawn  for  any 
part  of  his  salary  until  the  contest  has  been 
finally  determined.  That  section  in  effect 
provides  that,  when  the  title  of  the  incum- 
bent of  any  office  In  the  state  Is  contested 
by  proceedings  instituted  In  any  court  for 
that  purpose,  no  warrant  can  thereafter  be 
drawn  or  paid  for  any  part  of  his  salary  un- 
til such  proceedings  have  been  finally  deter- 
mined, except  in  the  single  case  of  one  "who 
holds  the  certificate  of  election  or  commission 
of  office,  and  discbarges  the  duties  of  the 
office,"  who  shall  receive  the  salary  of  the 
office  "the  same  as  if  no  such  contest  or 
proceeding  was  pending."  To  entitle  him  to 
salary  during  the  pendency  of  a  contest  in- 
volving his  title  to  the  office,  the  Incumbent 
must  bring  himself  within  this  exception  to 
the  general  rule  declared  by  the  section;  In 
other  words,  he  must  not  only  be  the  Incum- 
bent discharging  the  duties  of  the  office,  but 
he  must  also  hold  the  certificate  of  election 
or  commission  of  office.  Bledsoe  v.  Colgan. 
138  Cal.  34,  70  Pac.  024.  This  means,  of 
course,  a  certificate  of  election  or  commis- 
sion of  office  that  Is  in  force,  and  not  one  that 
has  been  Irrevocably  nullified.  One  cannot 
be  said  to  hold  the  certificate  of  election  or 
commission  of  office,  where  the  effect  of  a 
judgment  of  the  superior  court  has  been  to 
finally  render  what  was  originally  such  a  cer- 
tificate or  commission  of  no  further  legal 
force  or  effect  The  plain  Intent  of  section 
930,  Pol.  Code,  was  to  allow  the  payment  of 
salary  pending  contest  only  to  the  incum- 
bent who  possesses  such  legal  evidence  of 
title  to  the  office  as  is  furnished  by  a  certifi- 
cate of  election  or  commission  of  office,  and, 
when  the  certificate  once  held  by  him  has 
been  finally  rendered  void,  it  no  longer  con- 
stitutes such  evidence. 

It  has  been  su^ested  that  the  effect  of 
section  1127,  Code  Civ.  Proc,  Is  to  make  a 
judgment  of  a  superior  court  annulling  and 
setting  aside  an  election  in  a  proceeding  of 
this  character  final  for  all  purposes  unless 
au  appeal  be  taken  within  10  days.  As  to 
this,  however,  as  already  stated,  It  is  un- 
necessary to  express  an  opinion  here.  Of 
the  effect  of  tbe  judgment  In  this  case  upon 
the  certificate  of  election  or  commission  of 
office  and  consequently  upon  the  right  of 
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the  Inenmbat  'to  Mlary,  we  lure  no  doubt, 
and  that  Is  snffieiait  for  all  the  pnrpoeea 
of  this  proceeding.  The  caae  of  Wilson  t. 
Flaber,  140  Cat  188.  78  Pa&  850,  is.  ot 
course  not  a^tllcable  here.  The  incom- 
bent  there  was  held  entitled  to  his  salary 
pending  an  appeal  tnm  a  Judgment  In  his 
laTOT-  His  election  had  there  been  conflrm- 
ed,  and  his  certiflcate  of  election  was  in  full 
force.  In  Aoderson  t.  Browning,  140  Cal. 
222,  73  Pa&  966,  a  case  more  nearly  In  point, 
as  there  was  an  appeal  by  the  Incumbent  from 
a  Judgment  annulling  and  setting  aside  his 
election,  the  appeal  was  taken  within  10  days 
from  the  date  of  the  Judgment,  and  the  effect 
of  the  appeal  taken  within  the  prescribed 
time  was  to  stay  the  operation  of  the  Jndg- 
ment  and  conttnne  the  certiflcate  In  foroe  un- 
impaired during  the  pendeocy  of  the  appeal. 

The  alternatlTe  writ  heretofore  Issued 
must  be  dlsi^iarged,  and  the  proceeding  dis- 
missed; and  it  Is  80  ord««d. 

We  concur :  BBATTT.  C.  J. ;  McrARLAND, 
J.;  SHAW,  J.;  HENSHAW,  J.;  LOBIGAN, 
J.;  TAN  DYKE,  J. 


U7  Cal.  7«S 

SOUTHERN  CROSS  GOLD  MTN.  CO.  OF 
KENTUCKY  v.  SEXTON  et  aL 
(Sac.  1,180.) 
(Supreme  Court  of  California.   Sept.  20,  1906.) 

1.  M I NB3— Application  for  Patsht— Cbbtif- 

ICATE— ASSEfflUEHT  W  OBE— FOBTEIT USE  SOM 
NON  PEBFO  BMANCE. 

Where,  after  an  apnllcatioD  for  a  patent 
to  a  mining  claim  and  fall  payment  of  the  price, 
the  purcbaaera  received  tneir  final  certificate 
of  ^urcbase  in  due  form,  their  claims  were  not 
subject  to  forfeitare  for  nonperfonnance  of  as- 
KSBed  labor,  nor  were  they  sobject  to  forfeiture 
or  to  relocation  as  long  as  Buch  certificate  re- 
maloed  uncanceled. 

2.  SaKK— NOTICI   TO   Advebbi  Clalmants— 
PtTBLICATIOK— EbBOBS. 

Where  by  mistake  of  the  officers  of  the 
Land  Department  the  published  notice  to  ad- 
verse cl&imanta  of  an  application  for  a  patent 
to  certain  mining  claims  did  not  coatain  a 
legally  sufficient  description  of  the  premises, 
but  notwithstanding  this  a  final  certificate  of 
purchase  was  iEsued  to  the  claimants,  and  10 
years  after  an  order  was  made  by  the  CommiB- 
sioner  of  the  Land  Office  reqnirikg  publication 
of  a  supplemental  notice  to  cure  sadi  defect, 
mu  OTder  subsequently  entered,  after  snch  publi- 
cation, canceling  the  certificate  of  purchase  as 
of  the  date  oc  the  republication  order,  was 
erroneous. 

Department  %  Appeal  from  Superior 
Court,  Placer  County;  3.  E.  Prewett  Judge. 

Action  by  the  Southern  Cress  Gold  Mining 
Company  of  Kentudcy  against  William  Sex- 
ton and  others.  From  a  Jndgment  In  faror 
9t  plalatUt  defendants  appeal.  Reversed. 

Rehearing  denied  October  20,  1905. 

U.  Fnlwtiler,  for  ^^peUanta.  Tuttle 
ft  Tattle  for  respon^ait 

HENSHAW,  J.  Defendants,  as  the  owners 
«f  osrtaln  mining  claims^  applied  to  the 
United  Btataa  Lead  Oflee  for  a  patent 


Within  due  time  after  the  publication  of 
the  notice  of  the  application,  plaintiff  filed 
Its  protest  and  adverse  claim  to  the  Issuance 
of  the  patent,  the  Land  Office  suspended 
all  proceedings  In  the  matter  of  the  appli- 
cation, and  plaintiff  then  r^Iarly  com-. 
menced  its  suit  upon  the  equity  side  of  the 
court  for  the  determination  of  the  adverse 
and  conflicting  claims.  It  obtained  Judg- 
ment, and  the  defendants  appeal. 

It  appears  that  prl<H-  to  1884  the  appellants, 
and  their  predecessors  in  interest  had  made 
valid  mining  locations  on  the  premises  In- 
controversy,  and  were  In  the  lawful  posses- 
sion of  the  mining  claims  on  the  6th  day  of 
January,  1885.  On  this  day  they  filed  in 
the  United  States  Land  OflSce  at  Sacramento, 
their  application  for  a  patent  for  the  mining 
claims,  tc^ether  with  the  necessary  and  prop-; 
er  papers  and  proofs  required  by  law  and 
the  roles  of  the  Land  Office.  On  the  6th 
of  January,  1886,  tbit  officers  of  the  Land^ 
Office  made  an  wder  for  the  publication,  of- 
the  notice  of  ^^Icathm  fbr  the  patmt,  and 
the  notice  for  pnblleatl<Hi  was  drafted  by 
the  land  officers  and  dellTered  to  the  printer 
and  publisher  of  the  designated  newspaper 
to  be  published  for  the  statutory  length  of 
time.  The  plat  and  field  notes  posted  and 
filed  in  the  land  ofllce  Show  a  legally  suffi* 
dent  description  of  the  premises  In  contro*. 
vorsy,  but  In  the  published  notice  of  appllca<- 
tion  for  a  pateat  there  was  an  error  In  the 
omission  ot  a  connecting  line  with  Its  course- 
and  distance;  No  adverse  claims  of  ai^  kind 
were  presented.  The  necessary  final  proofs 
were  made.  The  applicants  paid  the  full 
price  required  by  law,  and  recrtved  their 
final  certificate  oC  purchase  in  due  fonn  of 
law.  The  ihial  proofs  and  papers  and  evi- 
dence of  parent  woe  forwarded  to  the 
General  Land  Office  at  Washlngtrat,  where 
th^  remained  unquestioned  until  t3ie  23d 
day  of  July,  1896.  No  patent^  however,  had 
been  Issued.  On  the  23d  day  of  July.  1895, 
an  order  waa  made  by  the  Conmilssioner  of '. 
the  Land  Officer  In  which  all  these  matters 
were  set  forth,  directing  that  a  *^applanental 
notice  of  tlie  aivUcatioa  for  a  patents*  be 
pnbUshed  fw  the  statiitorT  period,  to  cure 
the  defect  in  the  former  pobllsbed  notice; 
it  b^ng  stated  In  the  letter  and  order  that 
"in  view  of  the  above  omlasloa  the  locus  of 
said  claim  could  not  be  ascertained  by  parties  - 
who  might  have  desired  to  protect  Interests 
of  their  own  by  filing  adverse  dalma"  From 
time  to  thne  extenslona  were  regnlsrly 
granted  to  the  applicants  within  which  to 
perfocm  the  acta  required  by  the  last  de- 
cision, and  the  poblicatlon  was  actaally  com- 
menced <Hi  the  1^  diy  <tf  December,  1900, 
and  ended  on  tlw  Wli  day  of  February, 
1001.  Hie  origin^  eomplalnt  in  tUs  action 
was  filed  on  ths  22d  day  of  December,  1900. 
The  second  ameaded  complafait  upon  which 
trial  was  bad.  was  IBed  February  5,  19(^ 
Daring  an  of  thts  time  ttie  final  certificate 
of  purcftaaa  remained  vnrecalled  and  un> 
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canceled.  In  November,  1901,  this  respond* 
ent;  as  advene  claimant,  mored  tlw  depart 
ment,  asking  that  the  final  receipt  or  certlf* 
Icate  be  canceled.  The  Commissioner,  on 
NoTember  22,  1901,  formally  denied  the  mo- 
tion. It  then  appealed,  and  the  Secretary 
of  the  Interior,  on  April  22,  1902,  reversed 
the  decision  of  the  Commissioner,  and  In  It 
not  only  ordered  the  certificate  canceled,  but 
declared  that  It  most  be  treated  as  canceled 
of  date  Jnly  23, 1895,  when  the  Commissioner 
called  for  the  publication  of  a  snpplemental 
notice;  the  honorable  Secretary  usin^  this 
lai^age :  **The  orl^nal  notice  being  fatally 
defective,  It  was  rejected  for  that  reason. 
Under  the  law,  when  the  notice  fell,  the 
entry  fell  also.  It  no  longer  had  any  basis 
to  support  It  It  must  be  treated,  therefore, 
as  though  It  had  been  canceled  of  necord 
at  the  time  the  notice  was  finally  adjudicated 
to  be  Insuflltclent  The  adjudication  of  the 
Insaffldency  of  the  notice  was  equivalent 
to  a  determination  that  the  entry  had  been 
erroneously  allowed,  and  should  be  canceled." 
On  July  9, 1900,  plalntltT  made  its  entry  upon 
the  property  and  Its  discovery  of  a  lode,  and 
caused  notices  of  location  to  be  posted  and 
recorded.  The  defoidants,  relying  upon  their 
certificate  of  purchase,  had  performed  no 
labor  upon  the  lands  since  its  Issnance.  It 
is  undisputed  that  as  long  as  the  certificate 
remained  uncanceled  the  claims  were  not 
forfeited  for  nonperformance  of  labor  and 
were  not  subject  to  relocation.  HIchter  v. 
Riley,  22  Cal.  639;  Combs  v.  Jelly,  28  Cal. 
498.  It  appears,  moreover,  that  the  appel- 
lants had  fumlshed  In  1885  accurate  descrlp- 
tlona  of  their  claims,  sworn  to  by  the  United 
States  Surveyor  General,  and  that  the  error 
in  the  original  published  notice  was  exclu- 
Blvely  the  error  of  officers  of  the  United 
States  In  not  properly  copying  the  descrip- 
tion correctly  made  by  the  Surveyor  General. 

The  situation  thus  presented  is  that  aiH 
pellants,  having  done  all  In  their  power  to  do, 
and  having  made  final  proof  and  payment 
and  received  their  final  certificate  of  pur- 
chase, were,  10  years  after  the  date  of  It, 
informed  by  the  Commissioner  of  the  Land 
Office  that  there  must  be  published  a  supple- 
mental notice  of  their  application  for  a 
patent  or  their  certiflcate  would  be  canceled. 
In  the  order  so  promulgated  It  was  set  forth 
that  the  original  publication  was  not  suffi- 
cient to  give  notice  to  adverse  claimants  of 
the  locus  of  the  land.  The  adverse  claimants 
thus  referred  to  could  have  been  those,  and 
those  <HiIy,  whose  claims  existed  at  and 
prior  to  the  time  of  the  original  application. 
Appellants  proceeded  duly  to  comply  with 
the  orders  of  the  department,  and  the  sup- 
plemental notice  required  was  published. 
Application  was  made  to  the  department 
during  this  time  for  a  cancellation  of  their 
certificate,  and  the  application  was  denied. 
They  relied,  as  they  had  a  right  to  rely, 
during  all  of  this  time»  upon  the  fact  tttat 
the  certiflcate  xelleved  them  from  the  neces- 


sity of  performing  annua]  labor  upon  their 
claims.  Subsequently  the  Secretary,  with- 
out 8  bearing  given  to  the  ap[>ellant8,  ordered 
the  certificate  canceled  as  of  a  date  many 
years  previous,  the  legal  effect  of  which.  If 
this  retroactive  order  of  cancellation  of  the 
Secretary  is  to  be  deemed  valid  in  point  of 
law,  being  to  strip  the  appellante  of  all  their 
rights,  through  no  fault  of  their  own,  with 
no  charge  of  fraud  gainst  them,  and  while 
they  were  relying  upon  the  security  of  their 
uncanceled  certiflcate  of  purchase,  which  the 
department,  i^n  application,  had  formally 
refused  to  cancel.  "It  is  a  well-established 
principle,"  says  the  Supreme  Court  of  the 
United  States  in  Lytle  v.  Arkansas,  9  How. 
314, 13  L.  Ed.  1B3,  "that,  where  an  Individual 
In  the  prosecution  of  a  right  does  every- 
thing which  the  law  requires  of  him  to  do, 
and  be  falls  to  attain  his  right  by  the  mis* 
conduct  or  neglect  of  a  public  officer,  the 
law  will  protect  him.'*  This  principle  is 
peculiarly  applicable  to  a  case  like  the  pres- 
ent, where  an  appeal  Is  made  to  the  equity 
side  of  the  court  We  think  the  honorable 
Secretary  was  without  power  to  order  a  re- 
troactive cancellation,  so  as  to  cut  out  the 
right  of  the  original  entryman  who  was  with- 
out fault  and  to  clear  the  way  for  the  Jump- 
ing of  his  claims  by  one  who  not  only  never 
asserted  an  adverse  claim  at  the  time  of  the 
original  entry  and  application,  but  who 
makes  his  entry  15  or  more  years  later, 
basing  his  right  wholly  upon  the  default 
of  the  appellants  to  perform  annual  labor. 
The  officers  of  the  Land  Department  are  not 
above  the  law.  As  la  said  in  Hosmer  v. 
Wallace,  47  Cal.  461,  they  cannot  constitute 
themselves  an  Imperlum  in  imperlo ;  and,  as 
said  in  Johnson  r.  Towsley,  13  Wall.  72,  20 
Lb  Ed.  485,  "courto  of  equity  have  a  power 
to  inquire  Into  and  correct  mistakes.  In- 
justice, and  wrong  In  Judicial  and  executive 
action  when  It  invades  private  rlghte."  We 
believe  that  the  Secretary,  In  promulgating  the 
order  for  retroactive  cancellation  of  the  certif- 
icate without  notice  to  the  bona  fide  owners 
thereof,  under  the  circumstances  presented 
without  controv»*8y  In  this  case,  acted  arbi- 
trarily and  In  excess  of  his  powers,  and,  as 
matter  of  equity,  his  ruUi^  cannot  be  given 
Judicial  effect.  For,  as  Is  said  In  Parsons  v. 
Venake,  164  U.  S.  89,  17  Sup.  Ct  27, 41  L.  Ed. 
360,  the  Jurisdiction  of  the  Land  Department 
"Is  not  an  arbitrary  or  unlimited  one,  to  be 
exercised  wltboutnotloetothepartleslnterest. 
ed,  nor  one  beyond  Judicial  review  under  the 
same  conditions  as  other  orders  and  rulings  of 
the  Land  Department"  This  language  was  It- 
self used  In  reference  to  the  power  of  the 
Commissioner  of  the  General  Land  Office  or 
the  Secretary  of  the  Interior  to  cancel  and 
set  aside  a  pre-emption  entry.  Appellants 
had  a  perfect  right  under  the  orders  and 
rulings  of  the  department,  the  original  error 
having  arisen  through  no  fault  of  theirs,  to 
rely  upon  the  certificate  of  purchase,  and, 
thus  relying,  to  refrain  from  doing  annual 
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lator  vpoa  ftaSr  dalmi  antU  neb  ttm  o 
notice  wu  broufht  borne  to  thrm  that  tbey 
oould  no  krasw  vely  i^on  the  security  of 
their  certlflcate  because  It  had  been  canceled, 
and  It  was  not  wltbln  the  power  of  the  de- 
partment, under  the  Indicated  drcomstancea, 
to  order  a  retroactlTe  cancellation  In  Impair* 
ment  of  the  appellants*  rights. 

The  cancellation  must  therefore,  In  point 
ot  law  and  equity,  be  deemed  to  have  been 
made  and  to  be  ^ectlve  from  the  date  of 
the  Secretary's  letter,  and  the  Judgment  ap* 
l^^^ieA  from  li  therefore  reversed. 

We  concur:  BftiTABIiAND.  J.;  LOBI* 
QAN,  J. 

a*t  CsL  7U) 

N0RRI9  T.  LILLT  et  al.   (Sac  1,191.) 
(Supreme  Court  of  California.   Sept  19,  1905.) 

L  Deeds— Consideration— FuTUBS  Sufpobt. 

Where  defendants  MUtracted  to  maintain 
and  support  plaintiff  during  every  alternate 
two  mouths  of  hia  natural  life  and  pajr  all  his 
existing  debts  and  obligations  in  consideration 
<Hf  a  conveyance  of  certain  real  estate,  aod  for 
a  loDg  period  ot  time  performed  services  and 
paid  money  therennder,  the  deed  was  based  on 
a  sufficient  consideration. 

[Bd.  Xote. — For  cases  in  point;  see  rtA.  19, 
Gent.  Dig.  Deeds,  1  83.1 
2.  CoNTBAOT— VAUPrrr— SPEOino  Pebtobu- 

ANOB. 

Where  defendants  agreed  to  famish  support 

to  plaintiff,  and  to  pay  certain  of  his  debts  for 
the  remainder  of  his  life,  in  consideration  of  a 
cooveyaDoe  of  certain  land,  which  was  made 
to  them,  and  defendants  performed  a  portion 
•f  SDch  contract.  It  oonld  not  be  held  invalid 
because  It  was  not  a  pn^er  snhject  of  specific 
performance. 

8,  Fbauds,  STATtrrs  ov— Pabol  ConrBAor— 

pAVr  PEBrOBUANOE. 

A  parol  cmtract  by  defendants  to  furnish 
certain  support  and  pay  certain  debts  of  plain- 
tiff in  consideration  of  a  conveyance  of  real 
astat^  having  been  partially  performed  by  de- 
foidants  and  the  land  having  been  conveyed, 
was  not  within  the  statute  of  frauds 

[Ed.  Note. — For  cases  In  point,  see  vol.  28, 
CenL  Dig.  Frauds,  Statute  of,  H  287,  314.] 

Department  2.  Appeal  from  Superior 
Court,  fintte  County;  John  C.  Gray,  Judge. 

Action  by  J.  M.  Norrls  against  Sarab  Lilly 
and  another.  From  a  decree  In  favor  of 
plaintiCf,  defendants  appeaL  Reversed. 

Warren  Sexton  and  R.  H.  Latimer,  for  ap- 
pellants.  J.  M.  McGee,  for  respondent 

HENSHAW,  J.  Plalntltr  sued  for  a  can- 
cellation of  a  deed  to  certain  real  property 
which  be  had  made  to  defendants,  and  for 
the  recovery  of  the  value  of  certain  personal 
property,  farming  utensils,  and  the  like, 
which  were  upon  the  land  at  the  time  of  the 
conveyance.  His  complaint  allied  that  be 
was  an  old  man,  74  years  of  age,  and  that 
Induced  by  the  promises  of  the  defendants 
that  tb^  would  provide  support  and  main- 
tenance for  him  during  every  alternate  two 
months  of  bis  natural  life  and  would  pay  all 
hia  exlf^uf  debts  and  obligations,  he  executed 


to  them  a  deed  ddiSa  nally.  Be  allegeA 
that  the  promises  and  restreeentatlona  wen 
made  In  bad  faith  witb  Intent  to  dective  and. 
defraud  him  of  his  property,  that  the  prom- 
ises were  made  wl^out  any  intent  on  the 
part  of  defendanta  to  perforai  them,  and  that 
In  fact  they  had  wholly  failed  and  n^lected 
to  provide  him  with  support  and  malnte' 
nance,  nor  had  tbey  paid  any  of  bis  debts. 
The  answer  denied  the  bad  faith  and  fraud. 
It  agreed  with  the  complaint  upon  the  ques* 
tlon  of  the  moving  consideration  for  the 
deed,  and  averred  complete  performance  up* 
on  the  part  of  defendants — the  payment  of 
his  debts  and  bis  maintenance  and  support 
until  plaintiff  refused  further  to  accept  such 
support  and  maintenance.  The  performance 
of  defendants'  contract  Is  alleged  to  have 
continued  from  the  winter  of  1886  until 
October,  1902.  They  speclflcally  aver  a  pay- 
ment of  doctor's  bills,  funeral  expenses,  eta, 
on  behalf  of  the  plaintiff  in  excess  of  the  sum 
of  $185,  and.  finally,  they  allege  that  they 
never  have  refused  to  comply  with  any  afi 
the  terms  of  the  contract,  and  stand  ready 
and  willing  at  all  times  to  [>erform  tbem  all. 
Such,  In  brief,  are  the  pleadings  In  the  case, 
and  upon  tbem  the  court  rendered  Its  Judg- 
ment that  the  deed  of  plaintiff  to  defendants 
be  canceled,  that  the  defendants  execute  ■ 
deed  of  conveyance  of  the  property  to  plain- 
tiff, and  that  plaintiff  bare  fate  costs  of  suit 
From  the  Judgment  so  rmdered  m  the  plea^ 
ings  the  defendants  aro^l. 

From  the  argument  ot  the  respondent  upon 
this  appeal  It  appears  that  the  trial  court 
based  its  decision  and  Judgment  upon  the 
case  of  Grimmer  t.  Oartton.  98  Cal.  189,  28 
Pac.  1043,  27  Am.  St  Rep.  171.  and  in  effect 
held  that,  putting  out  of  consideration  the 
issue  raised  upon  the  question  of  fraud,  the 
contract  Itself,  being  one  that  could  not  be 
speclflcally  enforced  against  the  defendants; 
made  the  deed  void,  or,  at  least  voidable, 
and  subject  to  cancellation  at  the  Instance  of 
the  grantor  without  any  further  evidence  up- 
on the  matter.  It  is  but  Just  to  the  learned 
Judge  of  the  trial  court  to  say  that  his  ruling 
In  this  regard  draws  support  from  the  case 
to  which  we  have  adverted.  That  case  It- 
self, howerer.  Is  at  variance  with  other  ad- 
judications of  this  court,  as  well  as  with  the 
whole  curr^t  of  authority  upon  the  subject 
and  cannot  longer  be  considered  as  an  author- 
itatlTe  expression  of  the  law.  The  mere  fact 
that  a  contract  is  not  speclflcally  enforce- 
able does  not  render  it  either  Told  or  void- 
able. An  agreement  to  do  any  act  or  series 
of  acts  which  the  promisor,  but  for  his  agre^ 
ment  was  under  no  obligation  to  perform, 
has  always  been  deemed  an  ample  consider- 
ation for  any  contract  transfer,  or  convey- 
ance, whether  the  doing  of  such  act  or  acts 
could  be  speclflcally  enforced  or  not  If  In 
BQcb  a  case  as  this,  the  promisor  had  refused 
to  execute  the  contract  an  action  for  rescis- 
sion would  lie,  but  this  rescission  would  in- 
volve a  cancellation  of  the  deed  onlj;  qpoii 


Digitized  by  Google 


426 


82  PAOIFIO  REPORTER. 


(CaL 


tenns  meet  In  eqnity.  In  the  yoj  case  here 
pleaded,  If  the  defendants,  after  the  payment 
of  this  money  and  after  years  of  personal 
service,  had  refused  to  proceed  fnrUier  with 
the  contract,  plaintiff  nnqnestionably  would 
have  been  entitled  to  rescind ;  bnt  in  rescind- 
ing the  court  in  equity  would  take  cogni- 
zance of  the  value  of  the  services  rendered  and 
the  moneys  paid,  the  value  of  the  occupation 
of  the  land  by  the  promisors,  and  reach  Its 
conclusion  under  the  evidence  as  to  the  t^ms 
upon  which  a  cancellation  of  the  deed  would 
be  decreed.  tTnder  the  case,  however,  pre- 
sented by  these  pleadings,  issue  was  squarely 
Joined  upon  the  question  of  the  breach  of  the 
contract,  and.  if  it  be  that  defendants  have 
POTformed  the  obligaUons  imposed  upon  them 
and  stand  ready  for  a  continued  performance 
of  them,  plaintiff  has  no  cause  of  action 
wliatever.  This  contract  was  executed  by  the 
plaintiff  by  his  deed.  The  consideration  of 
the  defendants  was  oral,  bnt  such  oral  con- 
sideration is  not  In  dispute  between  the  par- 
ties, and  is  sufficient  to  support  the  contract. 
Hays  V.  Montgomery,  118  Ind.  91.  20  N.  E. 
046;  Nichols,  eta.  v.  Burch  (Ind.  Sup.)  27 
N.  B.  737.  And  it  any  doubt  could  exist  up- 
on this  point,  the  continued  performance  of 
the  contract  by  the  pramieors,  as  alibied,  is 
sufficient  execution  to  take  the  case  out  of  the 
statute  of  frauds.  Such,  indeed,  was  held 
tD  be  the  case  In  Manning  v.  Franklin,  81 
Gal.  205,  22  Faa  SCO,  where  the  whole  coa- 
tract  Involving  the  erection  of  a  dwelling 
boose  upon  the  one  hand  for  a  life  estate  to 
be  granted  upon  the  other,  was  held  to  be 
taken  out  of  the  statute  of  frauds  by  a  part 
performance  In  the  erection  of  the  building 
and  the  rendering  of  the  persona)  services. 
Grimmer  v.  Carlton,  as  we  have  said,  seems 
to  have  entertained  the  mistaken  notion  that 
a  contract  such  as  this  was  void  because  not 
q^ecifically  enforceable,  whereas,  in  truth, 
such  a  contract,  in  the  absence  of  fraud,  is 
absolutely  valid,  and  la  no  more  voidable  be- 
cause not  capable  of  specific  performance 
than  would  be  any  other  of  the  myriad  forms 
of  like  contracts  which  are  daily  entered  In- 
to and  daily  performed,  and  for  the  breach 
of  which  upon  the  part  of  the  promisor  the 
promisee  has  his  action  for  rescission  or  for 
damages,  as  the  circumstances  may  Justify 
and  warrant  It  is  only  necessary  upon  this 
proposition  to  refo*  to  the  footnote  to  the  case 
of  Grimmer  v.  Carlton,  as  reported  In  27  Am. 
St  Rep.,  at  page  171,  and  also  to  the  foot- 
note to  Devlin  on  Deeds,  par.  807,  where  the 
same  case  comes  under  review.  That  case 
having  been  decided  upon  the  mistaken  prop- 
osition of  law  that  the  contract  was  void, 
It  Is,  perhaps,  superfluous  to  point  out  that 
Issues  In  this  action  are  joined  upon  all  the 
vital  matters,  and  that,  where  Issue  is  Join- 
ed upon  any  single  material  proposition,  a 
Judgment  tm  the  pleadli^  is  Imiffoper.  Wid- 
mer  v.  Martin,  87  OaL  88»  20  Pac.  261;  Ghl- 


radelli  v.  McDermott  22  Cal.  K39;  Botto  t. 
Tandament,  67  Cal.  332.  7  Pac.  TSS. 

For  the  foregoli^  reasons,  the  Judgment 
is  reversed,  and  the  cause  r^anded. 

We  concur:  McFABLAMD^  J.;  liORI- 
GAN,  J. 


147  Cal.  747 

WARD  LAND  ft  STOCK  CO.  T.  MAPES. 
(Sac.  1,167.) 

(Supreme  Court  of  California.  Sept  19,  1905.) 

1.  TBOVEB  AHD  CoRVBBBIOM— OWEnCBBHIP  OF 
PBOPEBTT-^UBSTIOIf  TOB  JUBT. 

Wh«re.  in  an  action  to  recover  the  value  of 
cattle  sold  to  defendant  under  an  execntion 
against  H.,  plaintiff  claimed  that  the  cattle  had 
been  sold  to  H.  under  a  conditional  sale,  and 
plaintiff's  manager  testified  that  H.  agreed  ixt 
pay  for  the  cattle  if  he  took  them,  and  H. 
denied  that  he  made  any  agreement  to  pay  for 
the  cattle  in  case  be  did  not  take  them,  whether 
the  transaction  amomted  to  an  absolute  sale 
of  the  cattle  or  was  a  man  agreement  to  sell 
was  for  the  jury. 

2.  SaMK— iNSTBUCTIOnS. 

Where,  In  an  action  for  the  value  of  certain 
cattle  alleged  to  have  been  sold  to  H.  onder  a 
conditional  sale,  the  only  Important  condition 
about  which  there  was  any  controversy  was 
that  the  title  sbonld  not  pass  to  H.  nntil  the 
price  was  paid  or  secured,  concerning  which  the 
court  properly  charged  that  if  the  sale  was  onder* 
stood  to  be  a  conditional  sale,  and  that  the  title 
was  not  to  pass  to  H.,  then  the  jur^  should 
find  for  plaintiff,  but.  If  it  was  intended  and 
agreed  that  title  sbonld  pan  or  vest  In  U.  on- 
condltitmally,  then  the  jury  should  find  for  d^ 
feodant.  It  was  inunatenal  that  the  oonrt^s 
definition  of  a  "conditional  sale."  as  used  In 
some  of  the  Inatmctioas  given,  was  too  broad. 

3.  TBIAIr-MlSI.EA.DI  NO  EkqUESTS. 

In  an  action  to  recover  the  value  of  cattle 
alleged  to  have  been  sold  to  H.  under  a  <»n- 
ditlonal  sale,  a  requested  Instruction  containing 
a  statement  concerning  the  policy  of  the  law 
In  reference  to  secret  liens  and  cbat%ee  on 
personal  property  and  the  requirements  of  the 
law  in  reference  to  chattel  mortgages  or  pledges 
of  personal  proper^  to  secure  Indebtedness,  not 
b^ng  applicable  to  the  evidence  In  the  ease, 
was  properly  refused  as  misleading. 

4.  FOBBioN  COBPOUTions  —  AonoHs— Asn- 

OLEB  or  iKooBPOBATioN— Filing. 
Civ.  Code.  9  299,  providing  that  no  foreign 
corporation  shall  maintain  an;  action  ontil  it 
shall  have  filed  a  certified  copy  of  its  articles 
of  incoriioration  In  California,  does  not  pre- 
vent a  corporation  not  having  complied  with 
such  section  from  commencing  an  action,  and 
hence  an  objection  for  such  disqoalifiation  was 
not  sustainable  where  the  corporation  filed  a 
certified  copy  of  its  articles  pnor  to  the  filfaig 
of  its  amended  complaint 

Department  1.  Appeal  from  Superior  Court. 
Lassen  County;  F.  A.  Kelley,  Judge, 

Action  by  the  Ward  Land  &  Stock  Com- 
pany against  Geoi^e  W.  Mapes.  From  a 
judgment  in  favor  of  plaintiff,  defendant 
appeals.  Affirmed. 

Rehearing  denied  October  20,  1005. 

Goodwin  &  Goodwin  and  Garoutte  &  Good- 
win, tor  appellant  N.  J.  Barry,  for  respond- 
ent 
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VAN  DYKE,  J.  This  action  was  brought 
to  recover  the  alleged  value  of  cattle  sold 
to  the  defendant  on  execution  as  the  prop- 
erty of  E.  H.  Kamlln,  Jr.,  by  the  defendant 
on  the  2eth  of  April,  1901.  The  plaintiff 
claimed  that  the  cattle  so  sold  belonged  to 
it,  whereas  the  defendant  claimed  that  the 
cattle  belonged  to  Hamlin.  The  verdict  in 
the  court  below  went  for  the  plalntiCF,  in  the 
sum  of  $4,358.72%,  for  which  sum  Judgment 
was  thereupon  rendered,  together  with  in- 
terest and  costs.  The  appeal  was  taken 
from  the  judgment  within  60  days,  upon  a 
bin  of  exceptions  containing  the  evidence. 
The  plaintiff  Is  a  corporation  organized  In 
the  state  of  Nevada,  engaged  in  the  business 
of  raising  and  selling  live  stock,  particularly 
cattle.  The  corporation  was  managed  and 
controlled  by  O.  M.  and  A.  M.  Ward.  In  the 
latter  part  of  the  winter  of  1900-01,  the 
plaintifT  brought  two  bunches  of  cattle  to 
Honey  Lake  Valley,  Lassen  county,  this 
state,  to  be  fed  for  beef  and  sold.  B.  H. 
Hamlin  was  then  engaged  In  buying  beef 
cattle  as  the  agent  of  W.  &  P.  Nichols,  bank- 
ers of  Dutch  Flat,  Placer  county,  Cal.,  the 
cattle  to  be  disposed  of  by  Hamlin  in  cer- 
tain markets  controlled  by  him.  In  order 
to  meet  the  demands  of  his  market  it  was 
necessary  for  Hamlin  to  secure  cattle  ahead, 
place  them  on  feed,  and  be  prepared  to  meet 
the  demands  of  his  market  as  they  arose. 
Plaintiff  made  an  agreement  with  Hamlin 
in  reference  to  the  sale  of  cattle,  and  set  a 
price  upon  the  cattle  of  different  grades,  and 
Hamlin  agreed  to  pay  for  the  feeding  of  the 
cattle  and  was  to  have  the  right  to  take  the 
cattle  out  for  market  In  such  numbers  as  be 
desired  as  his  needs  required;  but  It  is 
claimed  on  the  part  of  the  plaintiff  and  re- 
spondent that  under  the  agreement  made 
between  it  and  Hamlin  before  be  took  any 
cattle  out  of  the  corral  he  should  place  a 
check  covering  the  value  of  the  cattle  taken 
out  in  the  Nevada  Bank,  at  Reno,  Nov.,  or 
pay  the  amount  to  one  of  the  Ward  brothers; 
and  that  It  was  agreed  that  the  title  to  the 
cattle  was  at  all  times  to  remain  In  the  plain- 
tiff until  payment  was  made  by  Hamlin,  as 
stated.  Hamlin  became  indebted  to  the  de- 
fendant on  account  of  feed  sold  to  him,  and, 
the  defendant  supposing  the  cattle  in  ques- 
tion to  have  been  bought  by  Hamlin  from 
the  plaintiff  and  that  they  were  Hamlin's 
cattle.  In  an  action  based  on  such  indebted- 
ness the  cattle  were  attached,  and  after 
judgment  recovered  were  sold  upon  execu- 
tion, aa  already  stated. 

The  contention  on  the  part  of  the  appellant 
l8  that  the  sale  of  the  cattle  by  the  plaintiff 
to  Hamlin  was  an  absolute  sale,  and  they 
therefore  became  the  property  of  Hamlin, 
notwithstanding  the  purchase  price  had  not 
been  paid.  On  the  trial.  In  Hamlin's  testi- 
mony, he  says:  "I  made  no  agreement  to 
pay  for  these  cattle  In  case  I  did  not  take 
them."  And  O.  W.  Ward,  one  of  the  man- 
agers of  the  plaintiff,  aaya;  "He  agreed  to 


pay  for  them  if  he  took  them."  Whether 
the  transaction  between  the  plaintiff  and 
Hamlin  amounted  to  an  absolute  sale  of  the 
cattle,  or  was  a  mere  agreement  to  sell,  gen- 
erally termed  a  "conditional  sale,"  was  a 
question  to  be  ascertained  and  found  by  the 
Jury  from  the  evidence  produced  at  the  trial. 
"An  agreement  to  sell  Is  a  contract  by  which 
one  engages,  for  a  price,  to  transfer  to  an- 
other the  title  to  a  certain  thing."  Civ.  Code, 
S 1727.  It  Is  shown  In  this  case  that  the  plain- 
tiff and  Hamlin  agreed  upon  the  price  of  the 
different  grades  of  stock  to  be  sold,  and  that, 
when  the  prices  thus  fixed  should  be  paid  by 
Hamlin,  then  such  stock  so  paid  for  became 
his.  A  similar  question  arose  in  Van  Allen 
V.  Francis,  123  Cal.  474,  5G  Pac.  339,  and  the 
court  in  discussing  that  case  says:  "The 
nature  of  the  contract  between  plaintiffs  and 
Van  Allen  first  invites  consideration.  By 
appellants  it  is  insisted  that  it  shows  an  ab- 
solute sale  of  the  property;  by  respondent, 
that  the  contract  is  one  of  condltfonal  sale. 
We  think  the  latter  construction  Is  the  true 
one.  Conditional  sales  are  recognized  in 
this  state  to  the  fullest  extent  [citing  a  long 
list  of  cases].  And  It  Is  well  settled  that 
even  bona  fide  purchasers  from  the  person  to 
whom  the  personal  property  Is  delivered 
under  an  executory  contract  of  sale  get  no 
valid  claim  to  the  property  [citing  cases]." , 
Benjamin  on  Sales,  320,  says:  "Where  the 
buyer  is  by  contract  bound  to  do  anything  as 
a  condition  either  precedent  or  concurrent  on 
which  the  passing  of  the  property  depends, 
the  property  will  not  pass  until  the  condition 
be  fuiflUed,  even  though  the  goods  may  have 
been  actually  delivered  into  the  possession 
of  the  buyer."  Without  reviewing  the  evi- 
dence In  detail  in  this  case.  It  is  enough  to 
say  that  It  Is  sufficient  to  support  the  verdict 
Appellant's  counsel  In  his  brief  takes  ex- 
ception to  instructions  given  by  the  court 
numbered  4,  G,  7,  and  8.  It  is  contended 
that  the  definition  of  a  conditional  sale  given 
In  some  of  these  instructions  Is  too  broad, 
and  conflicts  with  that  given  In  the  others, 
and  that  the  phrase  "conditional  sale"  is 
used  in  others  without  qualification  or  def- 
inition, and  that,  consequently,  the  Instruc- 
tions were  misleading  and  could  only  have- 
served  the  purpose  of  mystifying  the  Jury. 
It  may  be  conceded  that  if  the  case  Involved 
a  contract  of  sale  containing  conditions  not 
affecting,  or  not  preventing,  an  immediate 
transfer  of  the  title,  and  there  had  been, 
on  the  trial,  a  controversy  over  some  such 
conditions,  some  of  the  instructions  given 
would  have  been  confusing,  and  possibly  er* 
roneous.  But  the  only  condition  of  the  con- 
tract of  sale  in  question  which  was  at  all- 
important,  or  about  which  there  was  any 
controversy  at  the  trial,  was  the  condition, 
that  the  title  to  the  cattle  should  not  pass  to 
Hamlin  until  the  price  was  paid  or  secured. 
Tlie  quesion  of  the  existence  of  this  condition 
was  the  decisive  point  of  fact  in  the  case  to 
be  decided  by  the  Jury.  Coucerulng  this  the. 
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court,  In  Instruction  7,  properly  Instructed 
the  Jury  as  followa:  "(7)  If  you  And  from 
the  evidence  that  the  sale  of  the  cattle  by 
plaintiff  to  Hamlin  -was  Intended,  agreed, 
and  understood  to  be  a  conditional  sale,  and 
that  the  title  to  the  cattle  was  not  to  pass 
or  vest  absolutely  or  unconditionally  In  Ham- 
lin, then  you  should  find  for  plaintiff.  But 
If  you  And,  from  the  evidence,  that  It  was 
intended,  agreed,  and  understood  by  plaintiff 
and  Hamlin  that  the  title  to  the  cattle  was 
to  pass  to  and  vest  in  Hamlin  absolutely  and 
unconditionally,  then  you  should  find  for  the 
defendant"  In  view  of  the  Issues  and  the 
evidence  given  at  the  trial,  all  the  references 
to  a  "conditional  sale"  in  the  other  instruc- 
tions must  have  been  Intended  by  the  court, 
and  would  necessarily  have  been  understood 
by  the  Jury,  to  refer  to  the  condition  concern- 
ing the  transfer  of  title,  which  had  been  the 
chief  subject  of  dispute.  When  so  under- 
stood, all  the  instructions  on  the  subject  were 
substantially  correct  It  must  be  presumed 
that  the  Jury  was  composed  of  Intelligent 
men,  and  as  such  they  could  easily  under- 
stand the  dlatlnctlou  between  an  absolute 
sale  and  one  ^'Ith  a  condition  to  be  complied 
with  before  the  title  passed,  to  which  thehr 
attention  was  called  by  the  instructions. 

It  Is  also  contended  by  appellant's  coun- 
sel that  the  court  erred  In  refusing  to  give 
the  following  instruction  No.  3  asked  defend- 
ant :  "(3)  The  coiM^  Instructs  you  that  con- 
ditional sales  as  defined  by  the  court  are 
enforced  by  the  courts  of  this  state  when 
clearly  established,  but  that  the  policy  of 
the  law  Is  against  upholding  secret  liens 
and  charges  upon  personal  property,  and 
that  In  this  state  neat  cattle  can  be  pledged 
or  mortgaged  to  secure  the  payment  of  a 
debt  upon  the  observance  by  the  parties  ot 
certain  formalities  designed  by  the  law  to 
Insure  good  faith  and  to  give  notice  to  the 
world  of  the  character  of  the  transaction. 
These  provisions  are,  as  to  pledge,  that  the 
party  to  be  secured  must  retain  the  posses- 
sion of  the  property  pledged,  or  some  person 
other  than  the  pledgor,  or  must  retain  such 
possession  for  him,  and,  as  to  a  mortgage, 
that  It  must  be  signed  and  acknowledged 
by  the  mortgagor,  and  must  have  attached 
thereto  an  affidavit  by  the  mortgagor  and 
mortgagee  that  the  same  Is  made  In  good 
fnlth  and  without  any  design  to  hinder,  de- 
lay, or  defraud  creditors  of  the  mortgagor, 
and  it  must  be  Immediately  recorded  with 
the  recorder  of  the  county  In  which  the  prop- 
erty affected  Is  situated.  These  provisions 
cannot  be  evaded  by  any  mere  shuffling  ot 
words.  And  therefore  the  court  Instructs 
you  that  where  it  is  clear  from  the  whole 
transaction  that  the  ownership  of  the  prop- 
erty was  Intended  to  be  transferred  for  all 
practical  purposes,  and  that  the  seller  only 
intended  to  reserve  a  security  for  the  price, 
any  characterization  of  the  transaction  by 
the  parties,  or  any  mere  denial  of  its  legal 
effect,  will  not  be  regarded.  The  question* 
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It  Is  true,  Is  one  of  Intention,  but  the  Inten- 
tion must  be  collected  from  the  whole  trans- 
action, and  not  from  any  particular  feature 
of  It;  and  If  you  l>elieve  from  the  evidence 
that  the  Ward  Land  &  Stock  Company  In- 
tended by  its  agreement  to  transfer  to  E. 
H.  Hamlin,  Jr.,  or  through  him  to  W,  &  D. 
Nichols,  the  ownership  of  the  cattle  on  the 
James  Mapes  place  for  all  practical  pur- 
poses, and  that  its  intention  in  making  the 
agreement  was  only  to  reserve  a  security 
for  the  price,  then  the  court  Instructs  yon 
that  title  passed  from  the  corporation,  and 
you  must  find  for  the  defendant"  A  great 
portion  of  this  offered  instruction  is  taken 
Tip  with  a  statement  concerning  the  policy 
of  the  law  In  reference  to  secret  liens  and 
chains  upon  personal  property  and  the  re- 
quirements of  the  law  in  reference  to  chat- 
tel mortgages  or  pledges  of  personal  prop- 
erty as  security  for  indebtedness.  These 
questions  are  entirely  outside  of  the  evi- 
dence in  the  case,  and  calculated  to  mislead 
the  jury.  The  policy  of  the  law  in  reference 
to  any  particular  question  may  aid  the  court 
in  Its  Interpretation  or  construction  of  the 
law  in  any  question  that  may  arise  in  any 
case  before  it;  but  this  Is  not  the  duty  of 
the  Jury.  It  Is  the  province  of  the  Jury  to 
arrive  at  and  determine  the  ultimate  facts 
from  the  evidence  produced  In  the  case. 
Portions  of  the  Instruction  In  question.  If  de- 
tached from  the  objectionable  portions  re- 
ferred to,  might  have  been  properly  given; 
but  they  are  embraced  substantially  In  those 
given,  and,  consequently,  the  appellant  suf- 
fered no  harm  In  the  refusal  of  the  Judge 
to  give  the  Instruction  In  question. 

The  plaintiff,  as  already  stated,  is  a  cor- 
poration oi^anlzed  In  the  state  of  Nevada, 
and  Is  a  foreign  corporation  as  to  this  state, 
and  had  not  filed  Its  articles  of  Incorpora- 
tion In  this  state,  as  required  of  foreign 
corporations,  prior  to  the  commencement  of 
the  action;  but  it  did  do  so  prior  to  filing 
Its  amended  complaint  The  language  of 
the  law  Is  that  the  foreign  corporation  which 
has  not  complied  with  said  act  shall  not 
"maintain  or  defend  any  action  or  proceed- 
ing in  any  court  of  this  state  until  such  cor- 
poration shall  have  complied  with  the  pro- 
visions of  section  1  of  this  act"  Upon  this 
state  of  the  case,  appellant  contends  that  a 
compliance  with  the  act  In  question  is  a 
condition  precedent  to  the  commencement 
of  the  action,  and  therefore  that  the  actltMa 
should  have  been  dismissed.  This  question, 
however,  was  directly  decided  by  this  court 
adversely  to  the  contention  of  apitellant  in 
California  Sav.  &  L.  Soc.  t.  Harris,  111  Cal. 
133,  43  Pac.  525.  In  the  opinion  in  that 
case  it  was  said:  "At  the  commencement 
of  this  action  the  plaintiff  had  not  filed  the 
certified  copy  with  the  county  clerk  of  Ma- 
dera county ;  but  It  did  file  It  with  that  offi- 
cer several  months  t}efore  defendant  filed 
his  amended  answer  setting  up  this  defeise, 
so  that  at  the  time  tliis  defense  was  plead- 
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ed  by  tbe  defendant  the  plaintiff  had  com- 
plied with  the  statute.  Tbe  defense  plead- 
ed  by  the  defendant  was  therefore  nnavall- 
ing  to  blm  to  prevent  the  plaintiff  from 
thereafter  maintaining  the  action.  Section 
299,  CiT.  Code,  does  not  declare  that  tbe 
plaintiff  shall  not  commence  an  action  in 
any  county  nnless  It  has  filed  a  certified  copy 
In  tbe  office  of  tbe  county  clerk,  but  merely 
declares  that  it  shall  not  maintain  an  action 
until  It  has  filed  it  To  maintain  an  action 
Is  not  the  same  as  to  commence  an  action, 
bnt  Implies  that  the  action  has  already  been 
commenced."  Appellant's  counsel  intimate 
that  the  case  Just  cited  was  not  well  consid- 
ered, and  suggest  that  the  subsequent  case 
of  Keystone,  etc.,  Co.  v.  Superior  Court,  138 
Cal.  738,  72  Pac.  868,  practically  overruled 
tbe  former  case.  This  latter  case  Involved 
a  different  question,  however.  Tbe  Paralso  Oil 
Company,  a  foreign  corporation,  bad  filed  Its 
petition  in  voluntary  Insolvency  In  tbe  su- 
perior court  of  tbe  city  and  county  of  San 
Francisco,  and  the  K^stone  Driller  Com- 
pany, Its  creditor,  made  application  for  a 
writ  of  prohibition  to  prohibit  the  superior 
court  from  entertaining  said  petition  in  in- 
solvency or  acting  upon  the  case.  In  the 
oplnlOD,  passing  upon  tbe  qnestlon,  it  Is 
said:  "By  tbe  very  terms  of  tbe  Insolvent 
law,  a  corporation  whose  resld«ice  is  out- 
side of  tbe  state  cannot  become  a  voluntary 
insolvent,  inasmuch  as  the  petition  must 
be  filed  in  the  county  in  which  the  petition- 
er resides.  Insolvency  Law,  I  2.  This 
privll^e  of  becoming  a  voluntary  Insolvent 
can  be  availed  of  only  by  a  resident  of  the 
state,  whether  a  natural  or  artificial  person. 
The  act  Itself  declares  that  It  is  for  tbe  re- 
lief of  insolvent  debtors,  as  well  as  for  the 
protection  of  creditors.  The  state  is  under 
no  obllgatlonB  to  relieve  a  foreign  corpora- 
tion from  its  obligations,  particularly  of  a 
class  of  the  Paralso  Oil  Company,  very  ap- 
propriately designated  by  counsel  as  a 
'tramp  corporation.*  The  only  mention  of 
'foreign  corporations'  that  is  made  in  the 
Insolvency  law  Is  in  section  16,  which  is 
part  of  chapter  3,  entitled  'Involuntary  In- 
solvency.* "  And  It  was  held  that  said  for- 
eign corporation  could  not  become  a  volun- 
tary insolvent,  and  that  the  superior  court 
of  the  city  and  county  of  San  Francisco  bad 
no  jurisdiction  to  entertain  Its  petition  In 
that  behalf,  or  to  proceed  further  in  the 
matter,  and  this  court,  therefore,  ordered  a 
peremptory  writ  of  prohibition  to  issue. 
The  case  of  California  Sav.  &  Loan  Soc.  v. 
Harris,  already  cited,  was  not  referred  to 
In  the  latter  case,  and  there  is  nothing  to 
show  that  there  was  any  Intention  to  over- 
rule or  qualify  It  In  I^an  Live  Stock  & 
Feeding  Co.  v.  Kelly,  81  Pac.  470,  decided 
Angost,  190S,  by  the  Supreme  Court  of  Kan- 
sas, tbe  same  question  was  raised  as  in  the 
case  at  bar,  and  the  court  there  say :  "The 
plaintiff  In  this  case  is  a  private  foreign 
corporation,  and  It  was  conceded  upon  the 


trial  that  It  had  hot  at  the  commencement 
of  the  action  complied  with  the  corporation 
laws  of  the  state  of  Kansas;  but  It  was 
proven  that  prior  to  the  trial  In  tbe  case 
it  had  complied  therewith,  and  bad  received 
a  certificate  from  the  Secretary  of  State 
evidencing  that  fact  The  sole  question 
presented  In  this  case  is  whether  the  cor- 
poration, not  bavlug  filed  a  statement  and 
procured  tbe  certificate  required  by  law  be- 
fore the  commencement  of  the  action,  could 
comply  with  the  law  thereafter,  and  main- 
tain the  action.  Tbe  court  below  decided 
this  question  In  tbe  negative,  and  dismissed 
the  action.  Its  Judgment  Is  reversed" — cit- 
ing in  support  of  the  opinion  a  number  of 
cases  to  the  same  point  Tbe  court,  there- 
fore, had  Jurisdiction  to  try  the  cause. 
Judgment  affirmed. 

We  concur:  SHAW,  J. ;  ANOELLOTTI,  J. 


147  Cal.  m 

Bz  parte  DREXBL.  (Cr.  1,261,  1,262.) 
Bx  parte  HOLLAND. 
(Supreme  Court  of  Oalifomia.  Sept  23,  1905.) 

1.  CoMsnxtrrioNAX  Law  — Libebtt— Poliok 
Powta— Right  to  Gohtbact. 

The  proviBions  In  the  fourteenth  amend- 
ment to  the  federal  Constitution  and  In  Const 
Cal,  art.  1,  S  li  guarantying  liberty,  prohibit 
the  Legislature  from  prohibiting  or  loterfer- 
ing  with  the  right  of  ttie  citizen  to  make 
contracts  touching  the  acqulBltion,  protection, 
management,  and  enjoyment  of  property,  which 
do  not  wrongfully  affect  the  rignts  of  others  or 
the  public  safety,  health,  or  morals. 

tBd.  Note. — For  cases  In  point  see  vol.  10^ 
Cent.  Dig.  Constitutional  Law,  ft  157.] 

2.  SAjot— Tbadino  STAiipa  as  Oohthaoto  ■ 

PaoBiBiTina  UsB—VAunirr. 
A  trading  stamp  given  by  a  merchant  to 
a  customer  buying  goods,  which  entitles  him 
after  accnmnlating  a  certain  number  to  use 
them  to  the  extent  of  their  face  value  In  pay- 
ment for  other  goods  of  the  mercliant  or  goods 
of  one  who  has  agreed  to  redeem  them,  has  none 
of  the  characteristics  of  a  lottery  or  a  gambling 
scheme,  but  is  a  contract  which  the  Legislature 
cannot  prohibit  or  with  which  it  cannot  inter* 
fere  under  the  guise  of  regulation  under  its 
police  irower,  and  the  anti-trade  stamp  or  cou- 
pon act  (St.  1905,  p.  67),  attempting  to  do  so, 
is  void. 

8.  SAHS— BZ.KMENT  OW  CHANOn. 

The  anti-trade  stamp  or  cottiion  act  (St 
1905,  p.  G7),  prohibiting  the  Issuance  of  trading 
stamps  by  a  merchant  to  a  customer  buying 
goods,  is  not  valid,  because  It  prohibits  the 
giving  of  a  trading  stamp  "for  anything  uniden- 
tified or  unselected  by  the  purchaser  at  or  before 
the  time  of  sale,"  and  which  at  the  time  of  sale 
shall  not  be  "completely  Identified  b^ond  the 
necessity  of  any  further  selection" ;  there  being 
no  element  of  chance  in  the  transaction,  wheth- 
er the  pordhaser  is  allowed  to  make  his  selection 
when  ready  to  do  so,  or  wheth»  he  be  emnpelled 
at  the  time  of  the  purdiase  to  limit  his  choice. 
4.  Same. 

Tbe  act  cannot  be  sustained  on  the  ground 
that  it  is  proper  as  protecting  the  holders  of 
trading  stands  from  the  fraud  of  those  who 
issued  them. 

In  Bank.  Separate  applications  for  writs 
ftf  Habeu  Cfnpns  iiy  Ctiarles  7.  Drezel  and 
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I.  C  Holland  against  Jeranlah  F.  Dlnan. 
chl^  of  police  of  the  city  and  county  of  San 
Francisco,  for  the  discharge  of  the  petltlaners 
from  an  alleged  imprlsonmait.  Petitioners 
discharged. 

W.  O.  Van  Fleet,  Mastick,  Van  Fleet  & 
Mastidc,  H.  O.  W.  Dlnkelsplel,  and  H.  M. 
Anthony,  for  petitioners.  Lewis  F.  Byingrton, 
Dlst  Atty.  (John  Garber,  Allen  G.  Wright, 
Charles  A.  Son,  and  John  Garber,  of  counsel), 
for  respMident  Geo.  S.  Hnpp,  amicus  curlfie. 

McFARLAND,  J,  These  two  causes  are 
submitted  together  and  Involve  the  same  ques- 
tions. Each  Is  a  [Ktitioner  upon  habeas  cor- 
pus to  be  discharged  from  what  Is  alleged  to 
be  an  Illegal  Imprisonment.  Each  petitioner 
is  Imprisoned  upon  a  charge  of  misdemeanor 
for  violating  a  certain  act  of  the  Legislature 
of  thia  state,  approved  March  7,  1905,  which 
may  be  generally  designated  as  the  "Anti- 
Trade  Stamp  or  Coupon  Act"  (St  1905,  p.  67); 
and  each  contends  that  said  act  is  Invalid 
and  Is  violative  of  section  1  of  article  1  of 
the  Constitution  of  California,  which  declares 
that  all  men  have  the  inalienable  rights  "of 
enjoying  and  defending  life  and  liberty,  ac- 
quiring, possessing  and  defending  property, 
and  pursuing  and  obtaining  life  and  happi- 
ness," and  of  section  1  of  article  14  of  the 
Constitution  of  the  United  States.  If  said 
act  of  March  7tb  Is  constitutional,  then  each 
petitioner  should  be  remanded;  If  uncon- 
stitutional, then  each  should  be  discharged. 

It  is  not  necessary  to  enter  here  upon  a 
wide  discussion  of  the  personal  rights  of  citi- 
zens which  are  guarantied  by  the  constitu- 
tional provisions  above  noticed.  They  are 
established  and  declared  by  numerous  deci- 
sions of  many  American  courts.  It  Is  suffi- 
cient to  quote  the  following  declarations  from 
two  or  three  of  the  leading  cases,  each  aptly 
stating  the  law  upon  the  subject.  The  law 
as  established  In  other  states  Is  very  clearly 
expressed  In  Young  v.  Commonwealth,  101  Va. 
853,  45  S.  E.  327,  where  the  Supreme  Court 
of  Virginia  say:  "The  word  'liberty,'  as  used 
In  the  Constitution  of  the  United  States  and 
the  several  states,  has  frequently  been  con- 
strued, and  means  more  than  mere  freedom 
from  restraint  It  means,  not  merely  the 
right  to  go  where  one  chooses,  but  to  do  such 
acts  as  he  may  Judge  best  for  his  Interest,  not 
Inconsistent  with  the  equal  rights  of  others; 
that  is,  to  follow  such  pursuits  as  may  be 
best  adapted  to  his  faculties,  and  which  will 
give  him  the  highest  enjoyment  The  liberty 
mentioned  Is  deemed  to  embrace  the  right  of 
the  citizen  to  be  free  In  the  enjoyment  of  all 
his  faculties,  to  be  free  to  use  them  In  all  law- 
ful ways,  to  live  and  work  where  he  will, 
to  earn  his  livelihood  by  any  lawful  calling, 
and  for  that  purpose  to  enter  into  all  con- 
tracts which  may  be  proper,  necessary,  and 
essential  to  his  carrying  out  to  a  successful 
conclusion  the  purpose  above  mentioned. 
These  are  Individual  rights,  formulated  ns 
such  under  the  phrase  'puraolt  of  bapplneast' 


in  the  Declaratton  ot  Independence,  wliidi  be- 
gins with  the  fundamental  pn^oeltlon  that 
all  men  are  created  equal,  tiiat  they  are  en- 
dowed by  tb^  Creator  with  certain  Inalioi- 
able  rlghte,  that  among  theee  are  life,  liberty, 
and  the  pursuit  of  happiness"— citing  many 
cases.  And  the  court  further  declare  that  a 
statute  prohibiting,  regulating,  or  interfering 
with  private  business  can  be  upheld  only 
under  the  police  pow^,  and  that  the  police 
power  can  be  rightful^  exercised  only  when 
the  statute  In  question  is  for  the  protection 
of  the  public  safety,  the  public  health,  or 
the  public  morals.  Its  language  on  this  sub- 
ject Is  as  follows:  "It  has  be^  repeatedly 
held  that  the  only  authority  which  a  state 
or  municipality  has  for  enacting  legislation 
of  this  character  grows  out  of  what  is  known 
as  its  'police  power.'  This  has  been  generally 
defined  to  be  that  power  which  a  state  or 
municipality  has  to  enact  laws  or  ordinances 
which  pertain  to  the  public  safety,  the  public 
health,  or  the  public  morals.  The  proposi- 
tion alwve  stated  is  so  universally  recog- 
nized that  It  does  not  require  the  citation  of 
authorities.  It  follows,  therefore,  that  un- 
less the  statute  In  question  is  one  which  In 
some  way  provides  for  the  public  safety,  per- 
tains to  the  public  health,  or  concerns  the 
public  morals.  It  Is  not  a  valid  exo^se  of  the 
police  power."  In  our  own  state  this  court, 
in  Ex  parte  Jentzsch,  112  Cal.  468,  44  Pac 
803,  32  L.  R.  A.  661,  say  as  follows:  "It  may 
be  suggested  In  passing  that  our  government 
was  not  designed  to  be  paternal  In  form. 
We  are  a  self-governing  people,  and  our  Just 
pride  is  that  our  laws  are  made  by  us,  as 
well  as  for  us.  Every  individual  citizen  is 
to  be  allowed  so  much  lit>erty  as  may  exist 
without  impairment  of  the  equal  rights  of  bis 
fellows.  Our  instltntions  are  founded  upon 
the  conviction  that  we  are  not  only  capable 
of  self-government  as  a  community,  but  what 
Is  the  logical  necessity,  that  we  are  capable, 
to  a  great  extent  of  Individual  self-govern- 
ment •  •  •  The  spirit  of  a  system  such 
as  ours  is  therefore  at  total  variance  with 
that  which,  more  or  less  veiled,  still  shows 
in  the  paternalism  of  other  nations.  •  •  • 
In  brief,  we  give  to  the  Individual  the  utmost 
possible  amount  of  personal  liberty,  and, 
with  that  guarantied  him,  he  Is  treated  as  a 
person  of  responsible  Judgment  not  as  a 
child  in  his  nonage,  and  Is  left  free  to  work 
out  bis  destiny  as  impulse,  education,  train- 
ing, heredity,  and  environment  direct  him. 
So,  while  the  police  power  Is  one  whose 
proper  use  makes  most  potently  for  good, 
In  its  undefined  scope  and  inordinate  exer- 
cise lurks  no  small  danger  to  the  republic. 
For  the  difficulty  which  Is  experienced  in  de< 
fining  its  Just  limits  and  bounds  affords  a 
temptation  to  the  I.«glslature  to  encroach 
upon  the  rights  of  citizens  with  experimental 
laws,  none  the  less  dangerous  because  well 
meant"  We  will  indulge  In  only  one  more 
quotation  on  this  general  subject,  which  Is 
taku  from  a  recent  decialoa  of  thla  court  In 
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'bank.  Ex  parte  fiayden,  82  Pac.  31B.  In  the 
opinion  In  that  case  many  leading  authorities 
are  cited.  The  court,  Bpeaklng  tbrongfa  Mr. 
Justice  Henshaw,  say:  "Putting  out  of  con- 
sideration, therefore,  the  fundamental  right 
of  the  government  to  subject  private  propwty 
to  taxation  and  to  take  such  proper^  in 
time  of  public  calamity  or  peril,  the  right 
of  the  state  to  impose  burdens  upon  su<A 
property  where  tbe  business  Is  legitimate 
and  Innocoona — In  other  words,  to  regulate 
harmless  vocations — Is  found  In  the  police 
power  alone.  Tonng  v.  Commonwealth  (Va.) 
45  S.  R  327;  Holden  v.  Hardy,  169  U.  S.  886. 

18  Sop.  Ot  883,  42  L.  Ed.  7S0.  Tbe  police 
power,  deriving  its  existence  from  tbe  rale 
that  the  safety  of  the  people  Is  the  supreme 
law.  Justifies  legislation  upon  matters  per- 
taining to  the  public  welfare,  tbe  public 
health,  or  the  public  morals.  Cool^,  Const 
Llm.  (Ttb  Ed.)  p.  837:  Suhstrat  v.  People, 
185  III.  133,  67  N.  B.  41,  49  Ij.  R.  A.  181,  76 
Am.  St.  Rep.  30.  But  the  Legislature,  under 
the  guise  of  police  regulations,  cannot  enact 
laws  which  do  not  pertain  to  one  or  the  othet 
of  these  objects,  and  which  impose  onerous 
and  unnecessary  burdens  upon  business  and 
property.  By  this  court  it  has  been  said 
(Ex  parte  Whltwell,  98  Cal.  78,  82  Pac.  870, 

19  L  H.  A,  727,  85  Am.  8t  Rep.  152):  "But  It 
is  not  true  that,  when  this  power  Is  exerted 
for  the  purpose  of  regulating  a  business  or 
occupation  which  In  Itself  Is  recognized  as 
innocent  and  useful  to  the  nmimunlty,  the 
Legislature  is  tbe  exclusive  Judge  as  to 
what  Is  a  reasonable  and  Just  restraint  upon 
the  constitutional  right  of  the  dtlzen  to  pur- 
sue such  business  or  profession.  As  the  right 
of  a  citizen  to  engage  In  such  a  business  or 
follow  such  a  profession  is  protected  by  the 
ConstltutlOQ,  it  is  always  a  Judicial  question 
whether  any  particular  regulation  of  such 
right  is  a  valid  exercise  of  legislative  power. 
•  •  •  This  principle  Is  stated  very  for- 
cibly In  the  case  of  Mugler  v.  Kansas,  128  U. 
8.  661,  8  Sup.  Ct  297,  81  L.  Ed.  205,  in  the 
following  language:  "Tbe  courts  are  not 
bound  by  mere  forms,  nor  are  they  to  be 
misled  by  mere  pretense.  They  are  at  liber- 
ty— Indeed,  are  under  a  solemn  duty — to 
look  at  the  substance  of  things  whenever  they 
enter  upon  the  inquiry  whether  the  L^sla- 
ture  has  transcended  the  limits  of  Its  authw* 
Ity.  If,  therefore,  a  statute  purporting  to 
have  been  enacted  to  protect  the  public 
health,  tbe  public  morals,  or  the  public  safe- 
ty, has  no  real  or  substantial  relation  to  those 
objects,  or  is  a  palpable  invasion  of  rights 
secured  by  the  fundamental  law.  It  Is  the 
duty  of  the  courts  to  so  adjudge,  and  thereby 
give  effect  to  the  constitution." '  *•  See,  also, 
SUmson  Mill  Go.  T.  Braun,  136  Cal.  122,  68 
Pac.  481,  57  L.  R.  A.  726,  89  Am.  SL  Rep.  116; 
Ex  parte  Eelso  (CaL)  82  Pac.  241. 

The  law,  therefore,  being  settled  that  the 
Legislature  cannot  prohibit  or  seriously  in- 
terfere with  the  right  of  the  citizen  to  make 
harmleaa  ooatracta  touching  the  acgulaltioi^ 


protection;  management;  and  enjoymoit  bt 
property — contracts  which  do  not  wrongfully 
affect  th()  lawful  li^ts  of  others,  or  the  pub- 
lic safety,  health,  or  morals — the  remaining 
Question  in  these  cases  at  bar  Is  whether 
trading  stamps  or  coupons  constitute  con- 
tracts which  are  outside  the  protection  of  the 
constitutional  principles  above  declared. 
Neither  of  the  complaints  in  these  cases  con- 
tains a  copy  of  the  stamp  or  coupon  which 
the  petitioner  is  charged  with  Issuing,  and 
the  act  of  the  Legislature  in  question  does 
not  definitely  describe  such  stamp  or  cou- 
pon. But  the  graeral  character  of  trading 
stemps  or  coupons  is  a  matter  of  common 
knowledge.  Th^  are  somewhat  different 
In  form ;  and  one  In  common  use  Is  substan- 
tially this :  Each  time  a  customer  purchases 
goods  from  a  merchant  and  pays  for  them  in 
cash,  the  merchant  gives  him  a  memorandum 
in  writing— called  a  stamp  or  coupon — ^which 
^presses  In  money  value  a  small  percentage 
of  the  price  of  tbe  goods  bought  and  paid  for, 
and  mtitlea  him,  after  he  has  accumulated 
a  certain  numbw  of  such  coupons,  to  use 
them,  to  the  extent  of  their  face  value.  In 
payment  for  any  other  goods  of  the  merchant 
which  be  may  afterwards  desire,  or  goods 
of  some  other  person  or  trading  company 
who  has  undertaken  to  redeem  the  coupons. 
There  la  genially  Issued  with  the  stamp  or 
cou[>on  a  catelogue  of  articles  from  which 
the  holder  of  the  coupon  may  afterwards 
select;  and  such,  as  we  understand  It,  was 
the  fact  in  the  cases  at  bar.  And  such  a 
stamp  or  coupon,  whether  or  not  accompanied 
by  such  a  catalogue.  Is  prohibited  by  the 
act  In  question.  (Inhere  Is  a  reference  in  the 
act  to  pr(H>^r^  which  at  the  time  of  the  pur- 
chase is  "unselected  or  unidentified,"  whidi 
the  respmident  contends  distinguishes  It 
from  other  anti-tradli^  stamp  acta  which 
hiave  been  declared  -unconstitutional ;  and 
this  contention  wfll  be  noticed  hereafter.) 
We  see  nothing  in  each  a  stamp  or  coupon 
whl(^  Is  outeide  of  the  constitutional  rlghte 
of  citizens  to  make  contracte  concerning 
property,  nothing  which  wrongfully  Inter- 
feres with  the  lawful  rigbta  of  other  personi^ 
and  nothing  which  the  police  power  can  reach 
as  touching  the  public  safety,  the  publle 
health,  or  the  public  morals.  Of  course, 
contracte  containing  lotteries,  advant^es 
dependent  upon  chance*  or  any  kind  of  gam- 
bling scheme,  may  be  r^nlated  or  suppressed. 
But  a  trading  coupon  has  none  of  these 
characteristics,  it  Is  not  a  lottery,  Ita  redonp- 
tion  does  not  depend  upon  chance,  and  it 
has  no  element  of  gambling  of  any  kind. 
Zte  bolder  selects  what  goods  he  wanta  He 
Is  not  compelled  to  take  what  chance  may 
give  him,  or  to  get  nothing  If  the  throw  of 
the  dice,  or  the  event  of  some  other  gambling 
devise,  shall  so  determine.  It  is,  th^efore^ 
a  contract  which,  under  the  {Hrindples  abon 
stated,  the  Legislature  has  no  constitutional 
power  to  prohibit,  or  to  seriously  Int^fere 
with  under  the  ^olse  of  ref^nlatlon;  and  ai 
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tiie  act  In  qowtloii  mderUkM  to  do  tMi 

St  ia  QDcoiutltatlonal  and  void. 

Tbe  view  above  statad  Is  amply  anpported 
bj  tbe  cnrroit  of  Judical  antliorlty.  Antl- 
txadins  stamp  statutes  lutve  been  passed  In 
many  states,  and  tbey  have  been  almost  In- 
variably beld  iiDCQn8tltDti<H)al  by  tbe  conrts. 
A  leading  case  on  tbe  snbject  Is  People  t. 
Olllson.  109  N.  T.  8S9»  17  N.  a  S4S.  4  Am. 
St  Bqi.  465.  The  act  of  the  Legislature 
under  review  in  that  case  provided  that 
"no  person  shall  sell,  exchange  or  dlqnse  of 
any  article  of  food  or  offer  or  attempt  to  do 
so  npon  any  representatloD,  adTerttaonent, 
notice  or  indocement  that  anytblng  other 
than  what  la  q;»eclflcaUy  stated  to  be  tbe  sub- 
ject of  tbe  sale  or  exchange,  is  w  Is  to  be,  de- 
livered OT  received  or  in  any  way  connected 
with  w  a  part  of  tbe  transactlCHi  as  a  gift, 
prlsc^  premium  or  reward  to  ttie  pnrcbaser." 
Tin  act  waa  beld  void,  and  in  an  elabwato 
discussion  tbe  court,  after  stating  the  con- 
stitutional rights  of  dtlxens  as  lierelnbefOre 
declared,  said,  among  other  thinga,  as  Col- 
lows:  **It  Is  quite  clear  that  some  or  all  of 
these  fnndameital  and  valuable  right!  are 
Invaded,  weakened,  limited,  or  destroyed  by 
tlw  l^slatlon  nndw  coDsidetatlon.  It  la 
evidently  of  tbe  kind  which  baa  been  so  fre- 
quent of  lat^  a  kind  wblcb  la  meant  to  pro- 
tect some  class  In  the  community  against  the 
fair,  free^  and  full  oompetltitm  of  some  other 
daas;  tbe  members  of  the  ftmner  class  blink- 
ing it  impossible  to  bold  their  own  against 
such  competition,  and  therefore  flying  to  the 
Legislature  to  secure  some  enactmait  which 
shall  operate  favorably  to  them  or  unfavor- 
ably to  tbdr  competitors  In  tbe  commercial, 
agricultural,  manufacturing;  or  producing 
fields.  By  tbe  lorovlBlons  of  this  act  a  man 
owning  articles  of  food  which  he  wishes  to 
sell  or  dispose  of  Is  limited  In  bis  powers  of 
sale  disposition.  A  liberty  to  adopt  or 
jtollow  for  a  livelihood  a  lawful  Industrial 
pursuit,  and  In  a  manner  not  injurious  to  tbe 
community,  la  cortainly  Infringed  upon,  llmtfc- 
ed,  perhaps  weakeued  or  destroyed,  by  such 
l^islatlou.**  And,  further:  "It  cannot  be 
trutbfully  maintained  ttaat  this  l^ialatlm 
does  not  Borlously  infringe  upon  tbe  liberty 
of  the  owner  or  deain  in  food  products  to 
pursue  a  lawful  calling  In  a  proper  manner, 
or  that  It  does  not,  to  some  extent  at  least, 
deprive  a  person  of  bis  property  by  curtail- 
ing bis  power  of  sale^  and,  unlesa  this  to- 
firingement  and  derivation  are  msonably 
necessary  for  the  common  welfare,  or  may  be 
said  to  fairly  tend  in  tlie  direction  or  to  that 
result,  the  l^lslatlon  la  Invalid,  as  plainly 
violative  of  tb%  constltutlimal  provision  un- 
der.  discussion.  •  •  •  The  learned  coun* 
sel  for  tbe  people  claim  that  the  act  is  a  val- 
id exercise  of  the  police  power,  in  furthrav 
ance  of  the  policy  of  the  stete  to  prohibit 
the  setting  up  of  lotteries  and  the  sale  of 
lottery  tickets.  A  careful  reading  of  the 
Btotute  falla  to  show  any  such  purpose 
*  *   *  It  says  nothing  as  to  any  lottery. 


and  does  not  eooflne  Its  problbltlea  to  tbe 
giving  away  or  dlstrlbutl<m  of  any  other  artl- 
(de  of  property  by  virtue  of  any  scheme  found- 
ed upon  chance.  Tbe  act;  In  effect  absolutely 
prohlblte  the  giving  away  at  any  other  thing 
with  the  food  sold  and  as  part  of  tbe  trans- 
action of  sale^  wholly  regardless  oi  the  mesns 
used  to  ^ect  the  giving  away  or  delivery 
of  such  other  article."  Afterwards  another 
antl-tradtog  stamp  act  was  passed  by  tbB 
Legislature  of  the  stete  of  New  York,  wblcb 
prohibited  tbe  giving  at  tndlng  stanqpa  r^ 
deemable  1^  any  person  other  than  the  one 
issuing  them ;  and  this  act  waa  held  uncon- 
stitutional In  People  v.  Byc&w,  72  App.  Dlv. 
aOS,  76  N.  Z.  Supp.  111.  where  tbe  court 
said:  '*Just  what  tbere  la  In  tbe  thing  pro- 
hlUtedf  differing  from  the  thing  expressly 
authwteed,  that  mokes  it  fnimtaai  to  tba  pub- 
lic welfare  and  general  safMy,  does  not 
appear.  This  record  does  not  disclose  any 
dement  of  chance  In  the  tranaacti«L  Evea 
a»  possUdlity  of  some  of  tbe  stamps  nevw 
bting  ottenA  tor  redemptira  Is  largely  elimi- 
nated by  there  being  no  time  or  boundary  lim- 
it to  tbe  collectiw  of  the  stenqts,  and  nothing 
In  tbe  arrangement  preventing  boldera  of 
unoU  lote  of  stamps  from  omnblnlng  with 
others  to  nuke  a  sufficient  number  for  re- 
demption. The  transaction  la  not  a  spedes 
of  lottery,  and  does  not  appeal  to  the  gam- 
bling instinct  [citing  cases].  •  •  •  The 
mrae  fact  that  tb»  stamps  are  redeanable 
an  agent  of  the  prindpal  or  by  a  third 
person  does  not  seem  to  affect  the  tranaac- 
tlon,  so  far  as  public  safety  and  the  genurol 
welfare  of  the  oosamunlty  Is  conowned.  ot 
make  it  differ  from  the  transaction  declared 
to  be  wltbln  the  prohibition  of  the  Oonstl- 
tntion  by  tbe  OiUson  Cas&  •  •  •  If  tbe 
gl^ng  and  redeeming  of  trading  stanqw  is 
at  any  time  so  conducted  as  to  be  In  face 
a  lottoy  (NT  a  gambling  scheme,  It  can  be  pun- 
ished under  the  provisions  of  the  Penal  Ooda 
relating  to  lotteries  and  gaming,  as  the  same 
are  therein  fully  defined,  and  the  acts  as  so 
defined  prohibited."  And  anothar  anti-trad- 
log  stamp  act  waa  held  unconstltutiQna]  In 
People  V.  Zimmerman  (App.  Dlv.)  02  N.  X. 
Supp.  407.  In  Poinsylvanla  an  act  purport- 
ing to  be  for  the  suppression  of  "lottery  gifte 
by  storekeepers  and  others  to  secure  patron- 
age" was  held  to  be  unconsUtutional,  as  far 
as  it  undertook  to  suppress  ordinary  trad- 
ing atamps.  In  Gommmweaith  v.  JUtoorebead, 
7  Fa.  Ckx  Ct  B.  S13;  the  court  aaying:  "A 
m«re  diance  to  draw  a  prls^  a  ticket  which 
may  bring  the  holder  a  prize  wwth  one  cen^ 
or  one  worth  $100,  or  nothing,  the  result  de- 
pending on  chance,  is  one  thing.  A  memo- 
randum or  chedc  entitling  him  to  damand  and 
receive  maoeg  or  another  article  ot  like  value 
to  be  selected  by  himself  Is  a  very  different 
kind  of  thing."  Similar  decisions  have  been 
made  in  Rhode  Island  (Stete  v.  Dalton.  46 
AtL  234,  48  L.  B.  A.  775),  In  Alabama  (Stete 
V.  Sbugart,  85  South.  28),  In  Virginia  (Toung 
T.  Commonwealth,  46  S.  E.  S27),  Vermont 
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(State  T.  Dodge.  56  Aa  088),  tn  North  Caro- 
lina (City  oC  Winston  t.  Beeaon,  47  S.  B.  467, 
66  14.  R.  A.  167),  In  Georgia  (Hewln  et  aL  T. 
aty  of  Atlanta.  49  S.  E.  765,  67  L.  R.  A. 
795),  In  New  Hampshire  (State  t.  Ramseyer, 
68  Atl.  958),  and  in  Colorado  by  a  very  recent 
decision  of  the  county  court  of  Teller  county, 
in  a  case  entitled  "People  t.  Beer."  The 
opinion  in  this  case  is  given  in  foil  in  peti- 
tioner's bri^  but  it  ts  probably  not  yet 
publtshed,  aa  no  referoice  Is  given  to  any 
publication. 

Petitioners  also  present  a  certified  copy  of 
a  recent  decision  of  tlie  United  States  Circuit 
Court  in  and  for  the  Western  District  of 
Washington,  holding  that  a  statutory  pro- 
Tisitm  exactly  similar  to  tlie  one  here  under 
review  la  nneonstltutlonnl.  It  was  a  habeas 
corpus  case,  and  by  the  decision  it  is  declaim 
ed  that:  "Being  fully  advised  In  the  prem- 
ises, the  court  flods  that  'An  act  making  it 
a  misdemeanor  to  sell  or  exchange  propwty 
under  the  r^>reeentation,  advertisement,  no- 
tice or  inducement  that  an  unidentified,  un- 
known, nnselected.  or  ctiance  prize,  premium 
or  premium  ^ft,  or  ttiat  a  stamp,  trading 
■tamp,  coupon,  or  other  like  device,  entitling 
the  holder  to  receive  a  prize,  premium  or 
la^nlam  gift,  or  that  the  redemption  of  such 
a  stamp,  trading  stamp,  coupon  or  other  like 
device  so  given  is  to  be  part  of  the  transaction, 
or  to  sell  or  exchange  any  trading  stamp, 
stamp,  coiqwn,  or  other  like  device,  to  aid  sach 
sale  or  exchange  as  aforesaid,  and  providing  a 
penalty  ttierefor,*  Is  unconstitutional  and  void, 
and  is  In  violation  of  the  rights  of  petitioner 
secured  to  him  by  ttxe  fourteenth  amendment 
to  the  Constitution  of  the  United  States; 
that  the  petitioner's  arrest  and  Imprison- 
ment is  ill^L"!  In  Ex  parte  McEenna.  126 
Cal.  429,  68  Pac.  916,  the  unconstitutionality 
of  the  statute  here  In  question  was,  we  think, 
satisfactorily  declared.  In  that  case  there 
was  involved  the  validity  of  an  ordinance 
which  Imposed  a  license  tax  upon  merchants 
doing  business  to  a  certain  amount  who  did 
not  use  trading  stamps,  and  a  tax  eight 
times  greater  upon  merchants  doing  business, 
no  matter  how  small,  who  did  use  such 
stamps.  The  ordinance  was  held  invalid, 
and  tlie  court  in  bank,  speaking  through 
Beatty,  C  said:  "In  support  of  the  or- 
dinance, it  is  contended  that  the  trading 
iftamp  device  is  a  lottery  In  disguise,  and 
therefore  Immoral.  But  we  cannot  see  that 
it  has  any  resemblance  to  a  lottery.  There 
is  in  it  no  element  of  chance,  and  nothing 
in  the  nature  of  gaming.  It  appears  to  be 
simply  a  device  to  attract  customers,  or  to 
induce  those  who  have  bought  once  to  buy 
again,  and  in  this  asi>ect  is  as  Innocent  as 
any  form  of  advertising,  .^d.  besides,  if  it 
were  a  lottery  In  disguise — a  mere  device 
to  cloak  a  gambling  scheme — It  would  be 
unlawful,  and  not  the  subject  of  a  license. 
The  ordinance,  therefore,  cannot  be  upheld 
on  this  ground.    It  is  not  an  ordinance  to 
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prohibit  an  Immoral  practice,  or  to  regulate 
a  liazardous  or  (tensive  business,  or  tbe 
conduct  of  a  lawful  game  or  public  ezhUti- 
tion.  It  ia,  under  the  guise  of  a  revenue 
measure,  an  evident  attempt  to  put  an  end 
to  the  issue  and  redemptlra  of  trading 
stamps  by  levying  a  discriminating  and 
prohibitory  tax  upon  the  dealers  who  re- 
sort to  tliat  method  of  attracting  ci»tomers.** 
Respondent's  counsel  dte  a  few  cases 
which,  they  contend,  go  directly  to  the  sub- 
ject of  trading  stamps,  and  rapport  the  valid- 
ity of  the  act  here  In  question,  notably, 
State  V.  Hawktais,  8S  BCd.  146»  01  AtL  800, 
93  Am.  Bt  ^S,  Humes  r.  Olty  of  Ft 
Smith  (0.  a)  es  Fed.  857,  and  Lansburgh  v. 
Dist.  of  COlnmbia,  11  App.  D.  a  ffl2.  With 
respect  to  these  casea,  we  do  not  deem  it  nec- 
essary to  consider  the  suiseBtUm  of  petltl<m- 
era  that  ther  are  distinguishable  fMm  the 
mass  of  cases  above  dted.  Whatever  tiiey 
may  hold,  th^  ore  not  of  snffldent  conse- 
qutfice  to  ruffle  the  great  current  of  authori- 
ty which  runs  the  otb»  way.  The  statute 
In  question  here  mokes  it  a  mlsdoneanor  to 
Issue  a  trading  stomp  ot  coupon  fbr  *'any- 
tiilng  unldoitified  or  nnselected  hj  the 
pnrcboser  at  or  befiiw  the  time  of  tbe  sale," 
and  which,  at  the  time  of  the  sale;  shall  not 
be  "completely  Identified  b^ond  the  neces- 
sity of  ony  further  or  other  selectlrai'* ;  and 
it  Is  contended  by  respondent  that  this  fea- 
ture of  tlie  stetute  takes  It  out  of  the  inln- 
clple  decdared  in  meaij  Dt  the  autborltlee 
above  dted.  We  do  not  see  ony  merit  in 
this  contention.  There  Is  still  no  elemmt  of 
chance  or  gambling  in  the  transaction, 
whether  the  purchaser  la  allowed  to  make 
his  selection  when  he  Is  reai^  to  do  or 
whether  he  be  compiled,  at  the  time  ct  the 
purduise,  to  then  and  there  limit  his  dioice 
to  some  one  article  which  he  might  not 
want  when,  In  the  future,  he  has  accumu- 
lated sufficient  coupons  to  he  used.  Usually 
a  list  of  articles  trom  which  o  selection  may 
be  made  accomiuintes  tin  coupon;  but 
whether  so  or  not,  be  Is  in  either  event  for- 
ced by  tiie  statute  to  make  his  selection  at 
the  time  he  receives  his  first  coupon.  This 
requirement  destroys  in  a  great  measure  the 
efficiency  of  the  syston,  and  has  no  relation 
whatever  to  the  protection  of  the  public 
safety,  the  public  healtii,  or  the  public  mor- 
als. On  this  point  respondent  relies  greatly 
on  the  Maryland  case  of  State  t.  Hawkins, 
supra.  That  case  was  afterwards  construed 
by  the  criminal  court  of  Baltimore  to  refer 
only  to  the  case  whwe  the  article  to  he  ob- 
tained by  tbe  holder  of  the  stamp  "was  to 
be  determined  by  some  lot  or  chance."  State 
V.  Frankel,  dedded  S^tanber  12,  1902,  dt- 
ed in  petitioners'  dosing  brief,  wtiere  the 
opinion  is  quoted  in  full.  If  this  constiruc- 
tion  be  correct,  then  the  Hawkins  Case  Is 
not  out  of  harmony  with  tbe  current  of 
decisions;  but,  if  It  necessarily  goes  to  the 
extent  claimed  by  respondent,  then  we  can- 
not approve  it 
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We  see  iio  force  Ih  tbe  contentloa  that 
'  the  act  Is  proper  aB  protecting  tbe  holders 
of  trading  stamps  from  the  fraud  and  deceit 
of  those  who  issue  them.  Of  course,  the 
value  of  any  contract  depends  upon  the 
good  faith  of  each  contracting  party ;  and 
the  contracts  evidenced  by  trading  stamps 
are  no  more  subject  to  the  failures  of  those 
issuing  them  to  comply  with  their  promises 
than  are  any  other  valid  contracts.  Such 
failures  would  soon  end  the  business. 

The  act  In  question  has  a  clause  prohibit- 
ing the  coupon  when  the  selection  of  the 
property  "will  depend  upon  chance  or  haz- 
ard in  any  manner  whatever" ;  but  this 
clause  need  not  be  here  considered,  because 
there  Is  no  averment  In  the  complaint,  nor 
is  it  claimed,  that  there  Is  here  any  chance 
or  hazard  involved,  unless  the  general  nature 
of  the  business  of  issuing  trading  stamps 
Inherently  includes  chance  or  hazard,  and, 
as  we  have  before  stated,  It  does  not.  In- 
deed, an  ordinary  trading  stamp  or  coupon  la, 
In  substance,  a  mere  form  of  allowing  dis- 
counts on  cash  payments,  and  its  issuance 
Is  entirely  harmless  and  within  the  con- 
stitutional right  of  contract  It  may  be  dls- 
tanteful  to  certain  competitors  In  business; 
but  the  latter  should  remember  that,  If  a 
statute  suppressing  it  be  upheld,  then  other 
oppressive  statutes  might  be  enacted  unlaw- 
fully Interfering  with  and  hampering  busi- 
ness and  the  right  of  contract,  to  which 
these  competitors  would  strenuously,  but 
vainly,  object. 

Our  conclusion  is  that  the  said  act  of 
March  7,  1905,  so  far  as  It  undertakes  to 
make  the  Issuance  of  trading  stamps  and 
coupons  such  as  were  used  by  the  petitioners 
herein  a  misdemeanor,  Is  unconstitutional 
and  void.  The  petitioners,  Charles  F.  Drex- 
el  and  J.  O.  Holland,  are  discharged  from 
custody. 

We  concur:  BEATTT,  C.  J.;  ANGEL- 
LOTTI,  J.;  LORIGAN.  J.;  SHAW,  J.J 
VAN  DXKE,  J. ;  HENSHAW,  J. 


147  Cal.  m 

Bi  parte  WEST.   (Cr.  1,263.) 
(Supreme  Court  of  California.   Sept.  23,  J90i5.) 

In  Bank.  Application  for  writ  of  habeas 
corpus  by  Charles  P.  West  against  Jeremiah 
F.  Dinan,  chief  of  police  of  the  city  and 
county  of  Sen  Francisco,  for  the  discharge 
of  petitioner,  held  under  an  alleged  illegal 
Imprisonment   Writ  granted. 

W.  O.  Van  Fleet  Mastick.  Van  Fleet  it 
Mastlck,  H.  O.  W.  Dinkelsplel,  and  H.  BI. 
Anthony,  for  petitioner.  Lewis  F.  Byington, 
Dlst  Atty.  (John  Oarber,  Allen  O.  Wright 
Charles  A.  Son,  and  John  Garbo*,  of  counsel), 
for  resp<Hid«nt  Geo.  B.  Hni^  amlcns  cnrls. 

PER  GURIAU.  Thia  cause  ia  mtinlj 
wltbln  and  KOTemed  bj  tlie  decisionB  la 


BEFOBTSB.  {GaL 

the  cases  of  Ex  parte  Drexel  and  Ex  parte 
Holland  (this  day  decided)  82  Pac.  429;  and 
upon  the  authority  of  those  cases  the  peti- 
tioner, Gbarlea  P.  West,  la  discharged  from 
custody. 


us  Cal.  7 

WOOLWINE  V.  STORRS.   (S.  F.  4,005.) 
(Supreme  Court  of  California.   Sept  28,  1905.) 

1.  Limitations  — Extension  of  Note  —  Ac- 

KNOWLEDaMEHT  OF  DEBT— FlHDINQS— Evi- 
DSNCE. 

In  an  action  on  a  note,  evidnce  Md  to 

sustain  fiodings  that  a  requested  extension  of 
tbe  debt  sufficient  to  suspend  the  statute  of 
limitations  had  not  been  granted,  and  that  there 
had  been  no  written  acknowledgment  of  the 
debt  by  deceased  within  four  years  prior  to  tbe 
commeacement  of  the  actioa. 

2.  Bills  and  Notes— Extensioh. 

A  written  request  for  an  extensira  of  a 
note  was  ineffective  In  the  abamce  of  an  ac- 
ceptance. 

3.  Limitation  of  Actions— Niw  Notv— Ef- 
fect. 

Where,  after  maturity  of  a  note  on  which 
testator  was  jointly  and  severally  liable,  he  gave 
a  new  note  tor  a  part  of  the  debt  due  in  four 
months,  which  note  was  subsequently  fully  paid 
before  the  commencement  of  an  action  on  the 
original  note,  the  mere  giving  of  the  additional 
note  did  not  suspend  the  holder's  right  of  action 
on  the  original  note  against  testator  for  the  re- 
mainder of  the  indebtedness, 

4.  Same— Action— Evidence. 

In  an  action  on  a  note,  it  was  not  error  for 
the  court  to  sustain  an  objection  to  a  question 
asked  of  tbe  holder's  agent  as  to  whether  he 
remembered  having  had  a  converaaUon  with  the 
maker  concerning  tbe  original  guaranty  and 
the  demand  for  payment ;  such  evidence  not 
being  material  on  the  issue  as  to  the  extension 
of  the  note,  so  aa  to  toll  the  statate  of  limita- 
tions. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Frandsoo;  Frank 
J.  Murasky,  Judge. 

Action  by  W.  P.  Woolwlne  against  H.  E. 
Storrs,  as  executor  of  the  will  of  S.  Merrill, 
deceased.  From  a  judgment  In  favor  of  de- 
fendant and  from  an  order  denying  plalnttfTs 
motion  for  a  new  trial,  he  appeals.  Affirmed. 

Lawler  ft  Allen  and  Lawler,  Allen  ft  Van 
Dyke,  for  appellant  Aylett  B.  Cotton,  for 

respondent 

ANGBLLOm,  7.  This  la  tbe  same  salt 
as  that  of  Pierce  et  aL  t.  Merrill  et  al.,  in 
whldi  on  a  fonner  appeal  a  Judgment  for  the 
plaintiff  waa  reversed.  128  Cal.  461,  61  Pac. 
64,  79  Am.  St  B.ep.  66 ;  128  Cal.  473,  79  Am. 
St  Rep.  68.  The  present  plaintiff  la  the  aa- 
aignee  of  the  forma  plalntiflte,  and  baa  been 
substituted  for  them.  The  defendant  Storra, 
has  been  substituted  aa  executor  of  the  will 
of  tbe  deceased  defendant^  Merrill.  The  case 
was  tried  on  tbe  answer  of  the  defendant 
Storra,  and  Jud^ent  was  entered  In  his 
favor.  The  appeal  la  from  tbe  judgment  and 
from  an  order  denying  the  plaintiff's  motion 
for  a  new  trial.  Tbe  other  defendants  are 
not  parties  to  tills  appeal,  or  to  tbe  Judgment 
appealed  from. 
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The  orlj^nal  defendants  were  saed  ai  gnar- 
antora  of  a  note  of  the  Seml-Troplc  lAnd  & 
Water  Company ;  the  amonnt  of  the  note  be- 
ing $SO,000.  the  date  Jane  1,  1889.  and  the 
date  of  maturity  June  1, 1891.  Tue  Bult  was 
commenced  January  31,  1S96,  more  than  four 
years  after  the  maturity  of  the  note;  the 
theory  of  the  plalntUT  apparently  being  that 
the  liability  of  the  defendants  on  their  guar- 
anty did  not  accrue  until  other  security  given 
by  the  makers  of  the  note,  consisting  of  a 
mortgage,  had  been  exhausted.  It  was  held 
upon  the  former  appeal  that  upon  the  facts 
stated  in  the  complaint  the  liability  of  the 
defendants  on  their  guaranty  accraed  at  the 
maturity  of  the  note,  and  that  therefore  the 
demurrer,  based  on  the  statute  of  limitations, 
should  have  been  sustained.  The  court  said : 
"If  plaintiffs  relied  upon  a  written  acknowl- 
edgment of  Indebtedness  within  four  years 
prior  to  the  commencement  of  the  action,  or 
upon  any  other  other  fact,  to  take  the  case 
out  of  the  statute  of  limitations,  they  should 
bare  pleaded  the  same  in  their  complaint" 
128  Cal.  472,  61  Pac.  66,  79  Am.  St.  Rep.  56. 
Upon  the  going  down  of  the  remittitur  plain- 
tiCF,  in  order  to  take  the  case  out  of  the  oper- 
ation of  the  statute  of  limitations,  ao  amend- 
ed his  complaint  as  to  allege  a  request  by  the 
maker  of  the  note  and  defendants  for  an  ex- 
tension of  one  year  from  May  21, 1891,  with- 
in which  to  pay  the  balance  remaining  un- 
paid on  said  note,  and  the  granting  of  the 
same  by  the  owners  of  tbe  indebtedness. 
The  request  was  made  on  May  21, 1891,  when 
the  principal  debt  had  become  due,  under  the 
provisions  of  the  note,  by  default  In  the  pay- 
ment of  Interest,  and  notiflcatlon  to  the 
maker  and  guarantors  that  the  holders  de- 
clared the  same  due  and  demanded  payment 
The  request  was  In  writing,  a  copy  of  which 
was  set  forth  in  the  complaint  and  was  as 
follows,  viz. :  "Office  of  Seml-Troplc  Land  & 
"Water  C3o.  Samuel  Merrill.  Pres.  Geo.  IL 
Bonebrake,  Vice  P.  F.  O.  Howes,  Treas. 
Jos.  L.  Merrill,  Secy.  Robert  D.  Wade,  Supt 
Palace  Hotel.  San  Bernardino  Co.,  May 
21,  1801.  Henry  Pierce,  Esq.,  San  Francis- 
co:  Our  Seml-Troplc  L  &  W.  Co.  ask  a 
year's  extension.  Messrs.  Bonebrake,  Howes, 
and  Merrill  pledge  that  the  payment  shall 
come  at  that  time  without  fail  and  without 
litigation  or  expense.  Yours,  8.  Merrill, 
Prest"  It  was  alleged  that  pursuant  to 
and  in  reliance  upon  this  writing,  the  holders 
of  the  note  granted  an  extension  of  one  year 
from  May  21,  1891,  wttbln  wlitcli  to  pay  the 
balance  due. 

It  is  clear  that  the  above  letter  could  not, 
standing  alone,  have  operated  to  save  plain- 
tier's  demand  against  defendant  from  the  bar 
of  the  statute  for  a  longer  period  than  four 
years  from  Its  date.  If,  taken  In  connection 
with  the  existing  circumstances  and  the 
previous  demand  for  payment,  tbe  letter  be 
considered  as  a  sufflcleut  acknowledgment  of 
nn  existing  indebtedncBS  of  Merrill,  under 
section  800,  Code  Civ.  Proc,  its  utmost  effect 
Cal.Rep.  S2-81  P.— IS 


as  auch  an  admowledgment  was  simply  to 
waive  so  much  of  the  period  of  limitations 
aa  had  already  run  in  Merrill's  favor,  and 
give  a  new  period  of  four  years,  commencing 
at  that  date,  May  21,  1S91,  within  which  ac- 
tion might  be  brought  against  him.  It  could 
only  be  In  the  event  that  the  requested  exten- 
sion was  agreed  to  by  tbe  holders  of  the  note 
that  any  extension  might  be  effected.  If  no 
such  extension  was  effected,  there  was,  of 
course,  no  moment  of  time  after  June  1, 1891, 
when  the  statute  was  not  running,  or  when 
the  holders  of  the  note  could  not  have  main- 
tained an  action  against  Merrill  upon  his 
guaranty.  The  allegations  of  the  amended 
complaint  in  regard  to  the  granting  of  an  ex- 
tension were  denied  by  the  amended  answer, 
and  the  trial  court  found  that  such  requested 
extension  was  not  granted.  If  this  finding 
Is  sufficiently  supported  by  the  evidence,  it 
necessarily  disposes  of  plaintiff's  contention 
in  this  behalf.  We  are  unable  to  see  how  It 
can  be  held  that  this  finding  is  not  supported 
by  the  evidence.  It  Is  not  claimed  that  there 
was  any  written  assent  to  the  proposition 
contained  in  the  letter,  and,  if  It  be  assumed 
that  an  oral  assent  would  have  been  suffi- 
cient a  perusal  of  the  record  shows  that 
there  was  no  oral  agreement  for  the  exten- 
sion requested  thereby.  It  affirmatlTely  ap- 
pears that  the  proposition  contained  in  the 
letter,  viz.,  that  a  year's  extension  on  the 
$50,000  note  should  be  granted,  was  not  ac- 
cepted ;  for  it  Is  shown  that  Mr.  Pierce,  who 
was  managing  the  matter  for  tbe  holders, 
continued  to  press  the  matter  to  the  extent 
of  threatening  a  foreclosure  "if  they  did  not 
come  to  time,"  so  that  on  May  23,  1891.  two 
of  the  guarantors,  M«-rlll  and  Bonebrake, 
gave  their  personal  note  for  $25,000,  payable 
four  months  after  date,  in  order  that  the 
same  might  be  negotiated,  and  the  holders 
thereby  enabled  to  at  once  obtain  a  portion 
of  the  amount  due,  which  note  was  negotiated 
by  tbe  holders,  and  payment  insisted  on  by 
them  in  accordance  with  Its  terms.  This  note 
was  partially  paid  at  or  about  Us  maturity, 
and  a  new  note  given  for  the  balance  by  the 
Seml-Troplc  Land  &  Water  Company,  which 
was  ultimately  paid  In  fulL 

The  utmost  that  the  record  shows  in  favw 
of  plaintiff's  claim  in  this  behalf  is  that  in 
consequence  of  other  arrangements,  utterly 
inconsistent  with  the  proposition  for  an  ex- 
tension of  the  note  for  a  year,  Inclodlng  the 
giving  of  the  $25,000  note  above  referred  to 
and  payments  on  the  same  and  on  the  new 
note  given  in  Its  place  for  the  balance  due 
thereon,  until  in  1893  the  same  was  fully 
satisfied,  the  holders  of  the  $50,000  note  did 
in  fact  refrain  from  bringing  suit  upon  their 
accrued  cause  of  action  thereon  for  nearly 
three  years  from  May  21, 1891,  when  they  In- 
stitutcd  tbe  proceeding  fw  a  foreclosure  of 
their  mortgage  for  the  balance  then  due. 
There  is  nothing  In  this  to  compel  even  the 
conclusion  that  the  holders  of  the  $50,000  note 
evM  orally  agreed  to  forbear  suit  for  any 

Digitized  by  Google 


82  PAOIFIO  BEFOBTEB* 


(CM. 


time,  or  to  In^cate  anTthlng  more  than  that 
they  were  satisfied  to  refrain  from  pressing 
their  accrued  cause  of  action  so  long  as  sat- 
isfactory arrangements  for  the  speedy  pay- 
ment of  a  large  portion  of  the  Indebtedness 
were  made.  Much  less  does  It  tend  to  show 
the  agreement  for  an  extension  of  the  note 
alleged  by  the  amended  complaint,  which 
was  the  only  agreement  alleged  by  plaintiff 
for  the  purpose  of  taking  the  case  from  the 
operation  of  the  statute,  and  consequently 
the  only  agreement  within  the  Issues.  Upon 
the  evidence  the  trial  court  was  necessarily 
compelled  to  find  that  the  allied  agreement 
for  a  year's  extension  was  never  made,  and 
thte  was.  Id  effect,  the  finding  under  discns- 
sion.  The  above-mentioned  allegatioD  as  to 
the  request  tor  an  extension  of  time  and  the 
granting  of  the  same  was  the  only  allegation 
of  matters  affecting  the  running  of  the  stat- 
ute, except  that  there  was  an  allegation  to 
the  effect  that  defendant  Merrill  was  absent 
from  the  state  of  California  between  June  2, 
1891,  and  June  2,  1885,  for  a  period  of  more 
than  8  months,  and  also  one  to  the  effect  that 
prior  toApri]27, 1899,  and withlnlyearsprlor 
to  the  commencement  of  the  action,  said  Mer- 
rill bad  made,  signed,  and  delivered  to  plain- 
tiff's predecessors  a  certain  writing  wherein  he 
unconditionally  admitted  his  liability.  Upon 
both  these  matters  the  findings  were  against 
plaintiff.  The  uncliallenged  finding  as  to  ab- 
sence from  the  state  was  that  Merrill  was 
absent  for  not  more  than  6  months  and  20 
days,  and  this  action  was  not  commenced  un- 
til the  expiration  of  4  years  and  S  months 
from  the  time  the  cause  of  action  accrued. 
There  Is  no  evidence  whatever  in  conflict  with 
the  finding  that  there  was  no  written  ac- 
knowledgment of  the  Indebtedness  by  Merrill 
wItliiD  4  years  prior  to  tbe  commencement  of 
the  action. 

It  Is  urged  that  the  letter  of  May  21,  1891, 
contains  a  promise  on  the  part  of  Merrill  to 
pay  the  debt  at  the  expiration  of  one  year 
from  its  date,  and  that  such  promise  was  en- 
forceable at  any  time  within  four  yea»  after 
the  expiration  of  the  year,  but  manifestly  the 
promise  therein  contained  was  conditioned 
upon  the  acc^tance  of  the  proposition  for  a 
year's  extension,  and  was  enforceable  only  In 
the  event  of  such  aoceptanc&  It  is  further 
urged  that  by  the  taking  of  the  four-month 
$2S,000  note  of  Merrill  and  Bonebrake  on  May 
23, 1891,  an  extension  of  at  least  four  months 
was  granted  on  the  $50,000  note,  which,  added 
to  the  period  of  Merrill's  absence  from  the 
state  would  bring  the  action  within  time. 
The  evidence  does  not  show  any  express 
agreement  for  such  extension.  The  mere 
taldng  of  this  note  would  not  have  the  effect 
of  suspending  the  right  of  the  holders  of  the 
note  to  maintain  an  action  against  Merrill  for 
the  remainder  of  the  Indebtedness,  and  what 
Is  here  sought  to  he  recovered  was  included 
In  such  remainder ;  fOr  the  $26,000  note  waa 
fully  satisfied  before  the  commencement  of 
tba  forecloaura  action.  A  lufflcient  answer^ 


however,  to  tbe  coAt«)Hon  tn  tlds  beihalf;  Is 
that  no  such  agreement  for  an  extension  of 
four  months  is  embraced  within  the  issues 
made  by  the  pleadings.  The  findings  already 
discussed  being  sufficiently  sustained  by  tbe 
evidence,  it  follows,  in  view  of  what  was  de- 
cided upon  the  former  appeal,  that  It  must  be 
held  that  plaintiCfs  claim  against  Merrill's 
estate  Is  barred  by  the  statute  of  limitations, 
and  that  therefore  no  recovery  can  be  had 
thereon. 

The  trial  court  did  not  err  In  sustaining 
the  objection  to  tbe  question  asked  Pierce  as 
to  whetiier  he  remembered  having  had  any 
conversations  with  Merrill  on  or  about  May 
2,  1891,  or  shortly  subsequent  thereto,  con- 
cerning the  original  guaranty  and  the  demand 
for  payment  made  April  27, 1891.  The  que»* 
tion  was  not  such  as  to  indicate  that  it  called 
for  any  competent  evidence  material  to  the 
issues  being  tried,  or  for  any  evidence  materi- 
al upon  the  issue  as  to  the  extension  for  a 
year.  Counsel  for  appellant  stated  to  the 
court,  in  effect,  that  tbe  questicm  was  merely 
preliminary,  and  it  Is  apparent  that  It  was 
never  su^eated  that  there  was  anything 
said  in  any  conversation  prior  to  the  letter  of 
May  2l8t  that  could  have  affected  the  deter- 
mination of  the  question  as  to  whether  an 
agreement  for  the  extension  alleged  in  tbe 
amended  complaint  was  made.  The  ruling 
of  the  court  admitting  certain  testimony  on 
tbe  question  of  the  assignment  of  the  in- 
debtedness to  plaintiff  was  not  prejudicial, 
for  the  court  found  Cor  plaintiff  upon  that 
Issue. 

It  Is  unnecessary  to  consider  any  other 
point  made  on  this  appeal  by  either  party. 
The  Judgmmt  and  order  are  affirmed. 

We  concur:  BBATTT,  0.  J.;  SHAW,  J.; 
LORIQAN,  J.i  UcFABLAKD,  J.;  HEN- 
SHAW,  J. 

TAN  DTKE,  X,  being  dIaqnaUfied,  does  not 
participate  in  the  foregoing. 


n«  Oaf.  73»; 
HATTBSON  et  al.  t.  WAGONEB  et  aL 

<Sac.  1.144.) 

{Supreme  Court  of  California.   Sept  18,  19(NS.) 

1.  Action— MisjoiN  DEB  or  Causes. 

A  complaint  to  rescind  certain  notes  and  a 
mortgage  tor  fraud  alleged  that  tbe  borrowers 
secured  the  loan  by  promismg  to  piiy  off  a  prior 
lieu  on  the  land  with  the  proceeds,  without  any 
intention  to  do  so,  but,  instead,  used  tbe  money 
to  purdiase  and  discharge  liens  on  other  land, 
and  stilt  had  a  portion  of  tbe  money  in  trieir 
hands,  and  that  they  were  InsoLveut,  and  that 
the  land  mortgaged  was  not  worth  tbe  amount 
of  tJie  loan  in  addition  to  the  lien  thereon.  Tlie 
complaint  prayed  a  cancellation  of  the  notes 
and  mortgage,  a  judgment  against  the  borrowers 
for  the  amount  of  tbe  loan,  with  interest,  and 
a  lien  tm  the  land  purchased  with  part  <rf  the 
proceeds  and  also  on  the  tract  released  from 
a  mortgage  by  a  part  of  the  money.  Held  not 
objectionable,  as  stating  mors  than  ona  causa 
of  action. 
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2.  PaBTIES— PUBCHASEBS  PENDENTE  LiTK. 

Where  aB  amraded  complaint  to  cancel 
certain  notes  and  a  mortgaf;e  for  fraud,  and 
to  impose  liens  on  certain  land,  alleged  that 
subsequent  to  the  beginning  of  the  action  de- 
fendant B.  had  purchased  part  of  the  land  on 
which  plaintiffs  dc»ired  the  lies,  with  full  notice 
of  plaintiffH'  claims  and  riglits,  B.  was  properly 
uaae  a  party  defendant 

3.  Pleadjnq — Demubbeb. 

A  complaint  will  be  held  sufficient  on  de- 
mnrrer  for  want  of  facts.  If  iC  appears  from  the 
facta  alleited  that  plaintiff  is  entitled  to  any 
relief  against  defendants,  though  the  facts  may 
not  be  clearly  stated,  or  may  be  mingled  with 
«ther  irrelevant  facts,  and  though  plaintifF  may 
have  demanded  relief  to  which  he  was  not  en* 
titled. 

■4.  CoNTBAcrs—BESciasioN— Fraud. 

Where  defendants  procured  a  loan  from 
plaintiff,  evidenced  br  note  and  mortgage,  on 
the  promise  to  pay  oS  a  prior  lien  on  the  prop- 
erty mortgaged  with  the  proceeds  of  the  loan, 
wiUiout  any  intention  to  perform  such  promise, 
and  after  obtaining  the  money  used  it  for  other 
purposes,  plaintiff  was  entitled  to  rescind  the 
■contract  for  fraad,  as  prorided  by  Ciy.  Code, 

tt.  SAlOe— DiUQBnCK— PXAADINO. 

Where  an  action  to  rescind  a  contract  for 
fraud  was  begun  November  25,  1895,  leas  than 
fire  months  after  it  was  made,  and  the  com- 
plaint allied  that  a  consldentble  time  elapsed 
after  July  3,  1895,  before  the  fraud  was  dis- 
covered, and  it  did  not  appear  that  the  delay 
had  resulted  in  any  injury  to  defendants,  the 
complaint  was  not  demurrable  for  failure  .to 
■how  that  the  contract  was  rescinded  and  the 
action  began  promptly  on  the  discovery  of  the 
fraud,  as  required  by  Civ.  Code,  5  1691. 

6.  Sam*— Waiver  of  Fraud. 

Where,  in  an  action  to  rescind  a  contract 
by  which  defendants  procnied  a  loan  from 
plaintiff  on  their  agreement  to  use  the  proceeds 
to  pay  off  a  prior  lien  on  lands  mortgaged  to 
secure  the  same,  which  agreement  they  did  not 
Intend  to  beep,  the  complaint  alleged  the  re- 
ceipt by  plaintiff  of  $165  paid  on  account  of 
Interest  on  the  loan,  but  did  not  allege  whether 
such  payment  was  received  after  the  discovery 
of  the  fraud  and  with  an  Intention  thereby  to 
affirm  the  contract,  or  that  plaintiff  was  then 
aware  of  the  effect  of  the  acceptance  of  the 
money,  It  was  not  demurrable  for  want  of  facts 
on  the  ground  that  such  receipt  amounted  to  a 
waiver  of  the  fraud. 

7.  Saue— RBTOBn  or  Considbbatioh. 

Where,  in  an  action  to  rescind  a  contract 
for  fraud,  plaintiff  was  entitled  to  retain  a  pay- 
ment made  under  the  contract,  whether  it  was 
rescinded  or  not,  he  was  not  bound  to  tender  a 
return  thereof  as  a  condition  of  his  right  to 
rescind. 

8.  LniiTATioifB  or  Aoiionb  —  Rizjbf  or 
Obodnd  or  Fraud. 

Plaintiff  loaned  certain  money  to  defend- 
ants W.  on  their  promise  to  pay  off  a  prior 
iloi  on  property  mortgaeed  to  secure  the  loan, 
which  promise  they  baa  no  Intention  to,  and 
did  not  keep,  but  with  a  portion  of  the  pro- 
ceeds of  the  loan  paid  oS  a  mortgage  on  an- 
other tract  of  land,  which,  after  action  brought 
by  plaintiff  to  rpsclnd  the  contract.  B.  pur- 
chased, with  notice  of  plaintiffs'  claim  of  lien 
thereon,  ou  April  26,  1807.  Plaintiffs  filed 
a  supplemental  complaint  to  declare  such  lien 
as  against  B.  on  July  20.  1001,  but  did  not  al- 
lege tiiat  B.'8  purchase  was  not  discovered  at 
the  time  it  was  made.  Held,  that  plaintiffs' 
cause  of  action  against  B.  was  barred  by  either 
Code  Civ.  Proc.  f  338,  subd.  4.  limiting  actions 
for  fraud  to  three  years,  or  by  section  343.  re- 
quiring actions  for  rdief  not  otherwise  dkh 
vided  for  in  the  Code  to  be  tooaght  within  four 
jrean. 


187 

9.  Lib  Pendcns-Purchaser  PENDiarti  Lm. 

Where  a  lis  pendens  is  duly  filed,  a  pur- 
chaser pendente  lite  Is  bound  by  the  Judgment* 
though  not  made  a  par^  to  the  action. 

Department  1.  Appeal  from  Superior 
Court,  Nevada  County;  F.  J.  Nllon,  Judge. 

Suit  by  Albert  Matteson  and  another  against 
T.  J.  Wagoner  and  others.  From  a  judgment 
In  favor  of  defendants,  plaintiffs  appeal. 
Judgment  affirmed  as  to  defendant  Elam 
Biggs,  and  rereraed  as  to  tiie  otber  defend- 
ants. 

John  Caldwell  and  0.  W.  Eltts,  for  ajy- 
pellants.  A.  D.  Mason,  for  ref^ndenta. 

SHAW,  J.  The  plalDtlfla  appeal  from  a 
judgment  In  favor  of  the  defendants  upon 
demurrers  to  the  second  amended  and  sup- 
plemental complaints.  With  respect  to  the 
defendants,  other  than  Biggs,  we  think  the 
demurrers  were  Improperly  sustained.  The 
complaint  alleges  In  substance  that  on  July 
8.  1895,  the  defendants  T.  J.  Wagoner  and 
Louisa  J.  Wagoner  were  the  owners  of  a  tract 
of  land  of  160  acres  or  thereabouts,  npon 
wblcb  there  was  an  existing  Hen  of  more 
than  $3,000,  secured  by  a  trust  deed ;  that  the 
Wagoners  requested  of  the  plaintiffs  a  loan 
of  $3,300,  for  which  they  were  to  give  their 
notes,  bearing  Interest  at  10  per  cent  per 
annum,  payable  one  year  after  date,  and 
secured  by  a  mortgage  upon  the  said  tract  of 
land,  and  offered  that,  If  the  plaintiffs  would 
make  the  said  loan  upon  said  security,  they 
(the  Wagoners)  would,  upon  receiving  tta* 
money  on  the  loan,  forthwith  pay  the  same 
upon  and  In  discharge  of  the  pre-existing  Ueo 
on  the  land  and  cause  the  same  to  be  re- 
leased, tbns  leaving  the  plaintiffs*  mortgage 
as  a  first  Hen  tiiereon,  and  affording  the 
plaintiffs  ample  eecorlly  for  its  payment; 
that  said  promise  was  made  without  any  In- 
tention on  the  part  of  said  defendants  to 
perform  the  same,  and  with  the  intention  of 
using  said  money  for  other  and  different 
purposes;  that  the  plaintiff  accepted  the 
proposition  of  said  defendants  and  agreed  to 
make  the  loan  npon  the  terms  proposed.  In 
pursuance  of  this  agreement,  the  mortgage 
and  notes  were  executed  and  delivered  to  the 
plaintiffs,  who  thereupon.  In  reliance  upon 
the  promise  of  said  defendants  that  they 
would  take  the  money  and  pay  the  same  In 
discharge  of  the  prior  lien  and  procure  its 
release,  delivered  to  the  said  defendants  the 
$3,300  so  agreed  to  be  loaned  upon  said 
mortgage,  to  be  used  In  discharging  the  prior 
lien  according  to  the  agreement  The  de- 
fendants did  not  pay  the  money  npon  the 
prior  Hen,  except  the  amount  of  about  $400 
thereof,  and  th^  have  entirely  failed  to 
obtain  a  release  of  the  prior  Hen.  The  land 
upon  which  the  plaintiffs*  mortgage  was  taken 
is  not  worth  more  than  $4,000,  and  the  de- 
fendants T.  J.  and  Louisa  Wagoner  are  in- 
solvent As  soon  as  plaintiffs  learned  that 
the  prior  Hen  had  not  been  released  or  the 
money  paid  thereon,  they  draianded  that  the 
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prior  lien  be  fortbwltb  released  or  said 
mon^  retnmed.  Prior  to  the  beginning  of 
the  acUtm  tbey  offered  to  cancel  and  retom 
the  note*  and  mortgage  glToi  bj  said  de- 
fendants to  tbem.  It  la  alleged  that  said 
notes  and  mortgage  have  not  been  paid,  ex- 
cept that  said  defendants  had  paid  $165 
on  account  of  Interest  thereon.  It  Is  further 
alleged  that  the  said  defendants  used  $1,750 
of  the  said  money  In  pajmwnt  of  a  mortgage 
upon  a  different  tract  of  land  containing 
about  60  a<ses,  and  about  $2,000  there<tf  In 
the  purchase  of  another  tract  known  as  the 
"Hnbie  Ranch,"  and  that  they  have  $1,000 
of  It  still  remaining  In  their  hands.  The 
allegations  of  the  aupplemratal  complaint 
will  be  consldeTed  hereafter.  The  prayer  of 
the  complaint  Is  that  the  mortgage  and  notes 
given  to  the  plaintiffs  be  canceled;  that  the 
plaintiffs  reooTor  of  the  defendants  the  Wag- 
oners the  sum  of  $8,S00  so  loaned,  with  10 
per  cent,  interest  thereon  from  January  8, 
1896;  and  that  they  hare  a  lien  declared 
upon  the  Hubie  ranch  and  also  upon  the  track 
described  in  the  mortgage  for  $1,750,  which 
was  released  with  a  part  of  the  money.  The 
demurrers  to  the  second  amended  and  sap- 
plemental  complaint  assign  as  grounds  of  de- 
murrer that  It  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  that  the  cause 
of  action  was  barred  by  the  statute  of  llmlta- 
tlons,  and  that  there  was  a  misjoinder  of 
causes  of  action  and  parties.  So  far  as  the 
Wagoners  are  concerned,  It  cannot  be  claimed 
that  the  cause  of  action  was  barred  by  the 
statute  of  limitations,  nor  that  there  Is  a 
misjoinder  either  of  actions  or  of  parties. 
The  original  complaint  was  filed  Norember 
28)  1885,  less  than  fire  months  after  the 
mortgage  was  made,  and  the  amended  com- 
plaint is  substantial^  the  same  as  the  ori^- 
nal.  The  complaint  does  not  Btate  more  than 
one  cause  of  action,  and  the  defendant  Blf^a 
was  properly  made  a  party  upon  the  allega- 
tion that  subsequent  to  the  beginning  of  the 
action  he  purchased  the  part  of  the  land  up- 
on which  the  plaintiffs  desired  to  have  the 
lien  for  $1,750  declared;  the  purchase  being 
made  with  full  notice  of  the  plaintiffs'  chtims 
and  ris^ts. 

In  determining  whether  or  not  the  com- 
plaint is  sufficient,  as  against  the  demurrer 
xxpan  the  ground  that  it  does  not  state  facts 
Buffidoit  to  constitute  a  cause  of  action,  the 
rule  Is  that  If,  upon  a  consideration  of  all 
the  facts  stated.  It  appears  that  the  plaintiff 
Is  entitled  to  any  relief  at  the  hands  of  the 
court  against  the  defendants,  the  complaint 
will  be  held  good,  although  the  facts  may 
not  be  clearly  stated  or  may  be  intermingled 
wlUi  a  statem^t  of  other  facts  Irrelevant  to 
the  cause  of  action  shown,  or  although  the 
plaintiff  may  demand  relief  to  which  he  is 
not  entitled  under  the  facts  aliped.  There 
appears  to  be  some  confusion  in  the  minds  of 
couDsel  in  regard  to  the  precise  nature  of 
the  cause  of  action  attempted  to  be  stated. 
It  is  dearly  not  an  action  to  foreclose  the 


mortgage,  nor  to  recover  upon  tb»  notes  the 
amount  due  tbeteoa  according  to  their  terms. 
At  tiie  time  the  action  waa  b^un  neither 
notes  nor  mortgage  woe  yet  due.  It  is 
plainly  an  action  in  equity  to  rescind  the  con- 
tract by  which  the  loan,  wu  made^  and  se- 
cure a  restoratitm  of  the  money  obteined 
from  the  plaintiffs  thereon,  upon  the  ground 
that  the  contract  was  Induced  and  the  mon^ 
obtained  by  fraud.  The  right  to  rescind  la 
clear.  A  promise  made  without  any  Inten- 
tlott  of  performing  It  constitutea  fraud,  and  If 
means  of  It  a  party  has  been  Induced  to 
alter  bis  position  to  his  injury,  it  la  ground  tor 
relief  In  equity.  Civ.  Code,  |  1572.  A  con- 
tract obtained  by  such  means  may  be 
rescinded.  Civ.  Code,  |8  3406, 1689;  Xewman 
T.  Smith.  77  Cal.  22,  18  Pac.  791;  Lawr«icev. 
Oayetty,  78  Cal.  126.  20  Pac.  382,  12  Am.  St. 
Rep.  29;  2  Pom.  Eq.  Jur.  (3d  Ed.)  I  9ia 
Rescission  must  be  made  ^mptly  on  the 
discovery  of  the  firaud.  Civ.  Code,  |  U»l. 
It  is  claimed  that  there  wfu  not  snffidoit 
diligence  shown  in  offering  to  rescind  and 
beginning  suit  after  discovery  of  the  fraud. 
The  complaint  does  not  give  the  date  of 
the  diacov^  of  the  frand,  nor  of  the  offer  to 
rescind.  But  ambiguity  and  uncertainty  on 
these  points  are  not  made  grounds  of  de- 
murrer, and,  so  far  as  the  general  ground  la 
concerned,  we  think  the  complaint  shows 
sufficient  diligence.  It  Is  alleged  tbat  a  con- 
siderable time  elapsed  after  July  3,  1895,  be- 
fore discovery  of  the  fraud,  and  the  action 
waa  begun  November  25,  1895,  less  than  five 
months  after  the  money  was  loaned.  It  does 
not  appear  that  the  delay  which  may  have 
occurred  after  the  discovery  was,  or  could 
have  been,  at  all  injurious  to  the  Wagoners, 
and  such  a  short  delay  does  not  of  Itself 
constitute  such  laches  as  to  defeat  the  action. 

It  Is  urged  that  the  mortgage  transaction 
was  affirmed  and  ratified  after  discovery  of 
the  fraud.  By  this  we  suppose  respondent 
means  that  the  receipt  of  $165,  paid  on  ac- 
count of  Interest  waa  an  affirmance  of  the 
contract  and  a  waiver  of  the  fraud.  If  this 
payment  had  been  received  as  Interest  on  the 
loan  after  the  discovery  of  the  alleged  fraud, 
and  with  the  intention  thereby  to  affirm  the 
contract,  the  plaintiffs  being  then  aware  of 
the  effect  of  their  acceptance  of  the  money. 
It  would  doubtless  constitute  a  waiver  of  the 
fraud  and  an  election  to  treat  the  contract 
as  valid,  and  would  defeat  the  action.  These 
facts,  however,  do  not  all  appear  from  the 
complaint  Indeed,  they  are  properly  matters 
of  defense,  and  would  more  appropriately 
appear  by  way  of  answer.  If  a  complete 
defense  appears  on  the  face  of  the  complaint, 
the  defendant  may  avail  himself  thereof  by 
means  of  a  demurrer;  but  where  a  part  only, 
of  the  necessary  facts  appear,  it  will  not  ren- 
der the  complaint  dmnurrable.  The  al- 
legation that  defendants  had  paid  %1G3  on 
account  of  the  Interest  on  the  mortgage  does 
not  taken  alone^  show  an  election  to  affirm. 
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It  does  not  appear  when  It  was  paid,  nor 
that  plaintiff  then  knew  of  the  fraudulent 
character  of  the  promise  to  procure  the  re- 
lease of  the  prior  Uen,  nor  that  It  was  ac- 
cepted by  plaintiffs  with  a  conBclous  knowl- 
edge of  its  legal  effect  on  the  transaction 
and  an  intention  to  aMrm  the  same.  Xelther 
of  these  facts  can  be  presumed  in  favor  of 
the  defense,  at  least  In  the  absence  of  any- 
thing showing  knowledge  of  the  fraud  at 
the  time  of  accepting  the  payment  If  the 
defendant  desires  to  avail  himself  of  such  a 
defense,  he  must  aver  the  facts  in  his  answer. 

It  was  not  necessary,  under  the  clrcimi- 
stances  of  this  case,  as  alleged,  to  offer  to 
return  the  (165  as  a  condition  precedent  to 
rescission.  In  Richards  t.  Fraser,  122  Cal. 
461,  55  Pac.  217,  it  is  said:  "One  who  at- 
tempts to  rescind  a  transaction  on  the  ground 
of  fraud  is  not  required  to  restore  that 
which  in  any  event  he  would  be  entitled  to 
retain"— quoting  from  Kley  t.  Healy,  127  N. 
T.  661,  28  N.  a  593.  In  Kelley  v.  Owens, 
120  CaL  611,  47  Pac.  371,  in  treating  of  this 
subject  it  Is  said  that  an  offer  to  restore  is 
not  necessary,  **where  It  clearly  appears  that 
the  defendant  could  not  possibly  have  been 
injuriously  affected  by  a  failure  to  restore." 
The  same  rule  was  followed  in  Oilson  t. 
GUson,  47  Cal.  601,  and  Wilson  v.  Morlarty, 
77  Cal.  596,  20  Pac.  134.  In  Kley  v.  Healy, 
supra,  the  New  York  Court  of  Appeals  says 
that;  If  there  are  any  circumstances  of  hard- 
ship upon  the  defendant  arising  from  such 
ftdlure  to  restore,  "such  conditions  as  might 
be  essential  to  the  protection  of  the  defend- 
ant could  be  inserted  in  the  judgment  ulti- 
mately recovered."  This  Is  authorized  by  sec- 
tion of  the  Civil  Code,  The  doctrine 
here  stated  is  fully  supported  by  the  New 
York  cases.  Fisher  v.  Bishop,  108  N.  Y.  30, 
15  N.  E.  331,  2  Am.  St.  Rep.  357;  Gould  t. 
Cayuga  Xat  Bank,  88  N,  Y.  81;  Guckenheim- 
er  V.  Angevine,  81  N.  Y.  Allerton  v. 
Allerton.  50  N.  Y.  670.  See,  also.  Judge  t. 
Stone,  44  N.  H.  601.  The  decision  In  Marten 
T.  Bums  Wine  Co.,  99  Cal.  356,  33  Pac.  1107, 
is  contrary  to  this  rule;  but,  In  view  of  the 
subsequent  decisions  above  cited,  it  cannot 
be  considered  a  precedent  The  case  at  bar 
comes  clearly  within  the  rule.  If  the  plain- 
tiffs fail  in  the  present  action,  they  will  be 
entitled  to  retain  the  $165  as  a  payment  of 
Interest  on  the  notes.  If  they  succeed  in  the 
action,  they  will  be  entitled  to  retain  the 
$165  as  a  partial  restoration  of  the  sum 
loaned,  and  to  have  judgment  for  the  balance. 
The  defendants,  therefore,  cannot  possibly 
be  Injured.  The  law  does  not  require  Idle 
acts  (Civ.  Code,  S  8632),  and  nothing  would 
seem  more  idle  than  to  require  the  plaintiffs, 
as  a  mere  forma)  prerequisite  to  trial  and 
judgment,  to  offer  to  return  to  defendants 
that  which  defendants  would  In  no  event  be 
entitled  to  keep,  and  which,  defendants  being 
Insolvent,  plaintiffs  could  not  hope  to  recover. 
The  prayer  for  relief  is  no  part  of  the  state- 
-  ment  of  fact^  and  tbe  fact  that  too  much  la 


asked  for  does  not  affect  the  cause  of  action 
stated.  Under  the  prayer  for  general  relief 
the  court  can  give  such  judgment  as  plaintiffs 
show  themselves  entitled  to,  and  as  may  be 
necessary  to  effect  justice  between  the  parties 
and  protect  the  rights  of  both.  The  discrep- 
ancies in  the  amounts  of  money  alleged  to 
hare  been  paid  out  by  the  Wagoners,  which 
make  it  appear  that  they  have  used  more 
money  than  tb^  received,  show  carelessness 
on  the  part  of  the  pleader,  but  they  do  not 
affect  the  substantial  merits  of  the  cause  of 
action. 

The  demurrer  of  Biggs  to  the  amended  and 
supplemental  complaint  should  have  been  sus- 
tained, upon  the  ground  that  the  action  is 
barred  either  by  subdivision  4  of  section  338 
or  by  section  343  of  the  Code  of  Civil  Proce- 
dure. The  cause  of  action  stated,  as  against 
Biggs,  was  either  an  action  for  relief  on  the 
ground  of  fraud,  and  therefore  barred  within 
three  years  from  the  time  the  action  was  be- 
gun against  him,  as  provided  in  section  338,  or 
an  action  for  relief  not  otherwise  provided  for 
in  the  Code,  and  therefore  barred  within  four 
years  after  the  cause  of  action  accrued,  as 
provided  in  section  343.  The  allegations  of 
the  supplemental  complaint  are  that  on  April 
28,  1^7,  Biggs  purchased  of  the  Wagoners 
the  tract  of  land  described  In  the  $1,750  mort- 
gage, above  referred  to,  upon  which  the  plain- 
tiffs desire  to  have  a  lien  declared,  and  that 
he  purchased  this  property  with  full  notice 
of  tbe  rights  and  claims  of  the  plaintiffs. 
The  cause  of  action  existed  and  was  complete 
against  Biggs  on  April  28,  1897,  at  the  time 
be  made  the  purchase.  There  is  no  all^ation 
that  tbe  plaintiffs  did  not  discover  the  fact 
of  this  purchase  at  tbe  time  it  was  made,  and, 
if  Ignorance  thereof  would  prevent  the  run- 
ning of  the  statute,  it  should  have  been 
alleged;  for  it  cannot  be  presumed  in  favor 
of  the  plaintiffs  that  they  did  not  discover 
it  until  less  than  three  years  prior  to  tbe 
time  of  filing  the  supplemental  complaint. 
The  supplemental  complaint  was  not  filed 
until  July  20, 1001,  which  was  more  than  four 
years  after  Biggs'  purchase.  Prior  to  the 
time  of  filing  this  supplemental  complaint  It 
cannot  be  said  that  any  action  was  pending 
against  Biggs.  The  statute  of  limitations  be- 
gan to  run  as  soon  as  the  cause  of  action 
against  him  was  complete;  that  Is,  on  April 
26,  1897,  and  it  continued  to  run  without 
interruption  until  the  filing  of  the  supple- 
mental complaint  The  time  provided  by 
either  section  above  referred  to  had  therefore 
expired  before  any  action  was  begun  against 
Bi^s.  It  does  not  appear  that  any  notice 
of  action  was  filed,  and  under  such  circum- 
stances he  has  a  right  to  invoke  the  bar  of 
the  statute.  Lawrence  v.  Ballon,  60  CaL 
258;  Jeffers  v.  Cook,  58  Cal.  151;  Spauldlng 
V.  Howard,  121  Cal.  198,  53  Pac.  563;  New- 
man V.  Marvin,  12  Hun,  242;  Shaw  v.  Cock, 
78  N.  Y.  194;  Magaw  v.  Clark,  6  Watts,  528; 
Brown  v.  Goolsby,  34  Miss.  437;  Gray  T. 
Trapnall,  23  Ark.  610.  If  a  notice  of  action 
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waa  Anly  filed,  he  would  be  bound  by  the 
Jndgmrait,  altboogfa  Dot  made  a  party  to  the 
action. 

Aa  to  the  defendant  Biggs,  the  Judgment 
la  affirmed.  The  Judgment  la  reverBed  as  to 
the  defendants  T.  J.  and  Louisa  J.  Wagoner, 
with  costs,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  overrule  their 
demurrer. 

We  concur:  ANGELLOTTI,  J.;  VAN 
DYKE,  J. 

148  Cal.  1 

GHURCBILIi  T.  RUSSELL  et  nz. 

(Sac  1,193.) 
(Supreme  Court  of  California.   SepL  26,  1905.) 

1.  Statutb  OS  Fbauds— Watbbs  and  Water 

COUBSES  —  IrKIQATION  —  TaAKBFEK  OF 
RlOHTS. 

A  transfer  of  a  right  to  a  certain  amount 
of  the  waters  of  a  stream  for  irrigation  pur- 
poses is  an  agreement  for  the  transfer  of  an 
estate  in  real  proper^,  within  the  statute  of 
frauds. 

2.  Saicb— Past  Peeforkauck. 

Where  plaintiff's  grantor,  while  the  owner 
of  the  waters  of  a  stream,  orally  agreed  in  18SS 
to  convey  to  defendants  20  inches  of  water  of 
such  stream  for  irrigation  purposes,  to  induce 
them  to  purchase  toe  interest  of  uiother  in 
certain  adjoioiog  land  and  to  acquire  snch  land 
from  the  United  States,  and  pursuant  to  such 
agreement  defendants  purchased  and  acquired 
the  land,  used  such  amount  of  water  to  ir- 
rigate the  same  for  a  period  of  14  years,  and 
made  valuable  improvements  upon  the  land, 
there  was  such  part  performance  of  the  con- 
tract to  convey  such  water  right  as  saved  the 
aame  fnun  the  operation  of  the  statute  of 
frauds. 

3.  WaTEBS  AHD  WATEB  ConBSBS— BQITXTABia 

Ihtebebt  —  Bona  Fxdb  PuscHAaua— £4o- 

Where  defendants  had  acquired  a  mere 
equitable  right  to  certain  waters  of  a  stream 
fnm  plaintiff's  grantor,  they  were  not  entitled 
to  rely  thereon  in  a  suit  by  plaintiff  to  re- 
strain the  diversion  of  such  water.  In  the  ab- 
sence of  proof  and  a  finding  that  plaintiff 
purchased  with  notice,  actual  or  eonstrnetive, 
of  defendants'  rights. 

Department  2.  Appeal  firom  Superior 
Court,  Siskiyou  County;  J.  S.  Beard,  Judge. 

Action  by  J.  Churchill  against  J.  F.  Rus- 
sel  and  another.  From  a  Judgment  in  favor 
of  defendants,  plaintiff  appeals.  Reversed. 

Rehearing  denied  October  25, 1905;  Beatty, 
C.  J.,  dissenting. 

Gillls  &  TapBcott,  for  appellant  B.  S. 

Taylor,  for  respondents. 

LORIGAN,  J.  This  action  la  brought  to 
restrain  the  defendants  from  diverting  the 
waters  of  Butte  creek.  In  Siskiyou  county. 
There  la  no  question  in  the  case  but  that 
the  predecessor  in  title  of  the  lands  to  which 
said  water  right  la  appurtenant,  Charles  B. 
Boyes,  aa  early  as  1877  appropriated  for 
purposes  of  Irrigation  the  waters  of  said 
stream  to  the  extent  of  1,000  inches,  meas- 
ured under  a  4'luch  pressure,  which  is  prac- 
UctOly  the  full  flow  of  sold  stream  in  the 


Irrigation  aeason,  and  that  the  appellant 
succeeded  to  said  water  right  by  purchase 
from  the  original  proprietor  of  the  Boyes 
ranch  and  this  water  right  appurtenant 
thereto,  unless  by  reason  of  the  facta  alleged 
in  the  answer  of  defendants,  and  found  by 
the  court  to  be  true,  the  Judgment  in  their 
favor  that  they  are  the  owners,  by  a  right 
prior  to  the  plaintiff,  of  20  Inches  thereof 
is  warranted.  In  their  answer  the  defend* 
ants,  while  In  effect  admitting  that  aa  early 
as  1877  Charlea  B.  Boyes  bad  appropriated 
the  waters  of  said  creek,  alleged,  aa  a  defense 
to  the  claim  of  plaintiff  as  his  successor 
In  Intereat  to  all  said  waters  and  as  a  basis 
for  their  asserted  claim  that  they  were  the 
owners  of  20  Inches  thereof,  facta  which  the 
court  found  supported  by  the  evidence,  and 
upon  which  it  made  the  following  finding: 
"That  since  the  year  1888,  defendant  Meta 
A.  Russell  has  been  the  owner  of  and  In  the 
possession  of  the  N.  B.  %  of  section  24, 
township  45  N.,  of  range  2  W.,  Mt  Diablo 
meridian.  That  said  land  Is  agricultural 
land,  and  needs  water  to  irrigate  the  same. 
That  In  the  year  1888  Charles  Boyes,  the 
predecessor  of  plaintiff,  as  an  Inducement  to 
said  Meta  A.  Russell  to  take  up  said  land  as 
a  homestead,  promised  and  agreed  that.  If 
she  would  do  so,  then  ahe  should  always 
have  and  own  and  use  at  all  times  20  inches, 
measured  under  a  4r-lnch  pressure,  of  the  said 
waters  of  Butte  creek.  That,  relying  upon 
auch  promise,  said  defendant  took  up  said 
land  as  a  homestead  and  purchased  the  Im- 
provements thereon,  belonging  to  one  Snell, 
and  thereafter  took  and  used  said  20  inches 
of  water  each  and  every  year  for  the  period 
of  14  years,  and  made  valuable  ImproTements 
upon  aald  land."  Upon  thia  ffnd'"s  s  Judg* 
ment  declaring  the  defendanta  to  be  the  own- 
era  of  aald  water  to  the  extent  of  their  claim 
to  20  Inches  was  entered,  and  plaintiff  ap- 
peals from  said  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  principal,  though  not  the  only,  attack 
in  the  case,  la  made  upon  this  finding.  It 
la  Insisted,  not  only  that  it  Is  not  supported 
by  the  evidence,  but  that,  even  If  so  sopport- 
ed,  it  furnishes  no  warrant  In  law  for  the 
Judgment  based  upon  it  As  far  as  the  first 
point  Is  concerned.  It  Is  enough  to  say  that 
the  finding  la  supported  by  the  direct  evi- 
dence of  the  defendant  J.  F.  Russell,  which 
was  substantially  sufficient  to  warrant  the 
court  in  making  it.  This  would  make  any 
further  reference  to  the  evidence  on  this  sub- 
ject unnecessary,  if  It  were  not  for  the  other 
point  made  by  appellant  as  to  the  legal  suffi- 
ciency of  the  finding  to  support  the  Judg- 
ment 

The  evidence,  briefly  stated,  shows  that 
after  Boyes  bad  appropriated  the  waters  of 
Butte  creek,  including  the  20  Inches  In  con- 
troversy, and  iwlor  to  August,  1888,  one  Snell 
was  In  the  occupancy  of  the  quarter  section 
mentioned  In  the  quoted  finding  as  a  squat- 
tor.  The  defendant  J.  ff.  Rassell  had  in  con- 
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templatlon  the  purchaalng  of  Snell's  right 
and  interest  In  the  land— possession  and  im- 
proTcments — for  the  benefit  of  his  codefend- 
ant.  and  went  to  see  Boyes  in  relation  to  it. 
Upon  this  subject  he  testified :  "Before  we 
bought  the  Snell  place,  I  went  to  see  Charlie 
Boyes;  and  I  told  him  I  was  thinking  of 
purchasing  the  Snell  place,  so  that  my  wife 
could  take  It  up— she  and  I  was  not  married 
then — and  Z  told  him  I  didn't  want  it  unless 
I  had  some  water  to  go  with  It,  and  he  said 
he  didn't  want  Snell  there,  and.  If  I  would 
get  him  off,  he  said,  'I  will  give  you  20  Inches 
of  water.'  And  I  says:  'Will  you  give  It 
to  us  for  all  time?*  And  he  said,  *Tes,  the 
title  to  It'  And  that  la  the  title  I  have  of 
It"  Immediately  after  this  Interview,  and 
as  a  result  of  their  agreement,  the  defend* 
ants  In  August,  1888,  purchased  Snell's 
possessory  right  to  the  land,  went  into 
possession,  and  the  defendant  Meta  Russell 
made  a  homestead  entry  upon  it  as  public 
land  of  the  United  States.  They  forthwith 
constructed  a  ditch  and  conducted  therein 
from  Butte  creek  to  and  uiwn  their  premises 
the  20  Inches  of  water  which  Boyes  had 
agreed  to  convey  to  them.  This  land  upon 
which  they  had  settled,  though  agricultural 
land,  required  water  for  irrigation,  and  with- 
out It  profitable  crops  could  not  be  raised 
thereon.  The  defendants  Immediately  com- 
menced Improving  their  property,  utilizing 
this  water  for  that  purpose.  There  was  but 
comparatively  little  land  cleared  off  when 
they  took  possession — some  11  acres.  In 
1889  they  cleared  off  and  broke  up  some  90 
acres  additional  and  planted  It  to  hay  and 
grain.  In  1891  they  set  out  a  small  orchard. 
The  following  year  more  land  was  cleared, 
bringing  the  cultivable  land  up  to  near  50 
acres.  All  this  land,  aside  from  the  orchard, 
was  planted  In  part  to  grain  and  hay,  and 
part  to  timothy  and  clover,  and  produced 
profitable  crops  through  the  use  of  this  wa- 
ter. Subsequent  to  1892  additional  land  was 
cleared  off  and  brought  under  cultivation, 
said  water  also  being  used  In  Irrigating  the 
same  np  to  the  commencement  of  this  ac* 
tlon — some  14  years — and  improvements  of 
a  permanent  character  were  placed  upon  the 
premises  by  the  defendants.  It  is  unneces- 
eary  to  particularize  further  as  to  these  mat' 
tera,  because  what  we  have  especially  refer- 
red to  is  auffldent  for  the  consideration  of  the 
point  made  by  appellant  relative  to  the  agree- 
ment between  Etoyea  end  defendants  and  the 
right  of  the  defendants  to  the  20  lucbes  of 
water  In  question  which  they  claim  under  It 
Boyes  died  In  1S90.  Plaintiff  purchased  the 
Boyes  ranch,  to  which  the  appropriated  wa- 
ters of  Butte  creek  were  appurtenant.  prol>- 
ably  about  18^.  The  date  la  uncertain  from 
the  teatimony.  This  action  was  commenced 
In  1901.  There  was  no  conveyance  In  writ- 
ing of  the  20  Inches  of  water  fn  question 
made  by  the  orlglna]  approprlator,  Boyea, 
or  any  one  elae,  to  defendants.  Whatever  In- 
terest the  defendants  acquired  to  It  rested 


In  parol,  and  the  point  made  by  appellant  Is 
that  the  Interest  which  the  defendants  as- 
serted In  the  water  right  so  appropriated  by 
Boyes  is  an  eatate  la  real  property,  and  that 
the  agreement  for  the  conveyance  thereof, 
not  being  In  writing.  Is  within  the  statute  of 
frauds,  and  void. 

That  the  Interest  asserted  by  defendants 
to  have  been  acquired  under  the  agreement 
with  Boyes  is  an  estate  In  real  property, 
and  that  an  agreement  for  the  conveyance 
of  such  an  interest  is  within  the  statute  of 
frauds,  is  the  settled  law  of  this  state. 
Hayes  v.  Fine,  91  Gal.  898,  27  Pac  772.  And, 
were  this  the  only  matter  for  consideration 
relative  to  the  finding.  It  is  obvious  that  the 
appellant's  contention  would  be  unanswer- 
able. But  although  the  court  finds  that  the 
agreement  is  In  parol,  still  the  other  facte 
found  by  it  show  such  an  execution  of  a  parol 
agreement  as,  under  the  authorities,  takes 
it  out  of  the  statute.  It  Is  found  by  the  court 
that  the  agreement  with  reference  to  the 
acquirement  of  the  land  by  defendants  and 
their  right  If  they  did  so,  to  the  absolute 
ownership  of  20  inches  of  the  water  thereto- 
fore apprt^iated  by  Boyea,  was  In  fact 
made,  that  defendants  performed  In  every 
particular  their  part  of  the  agreement;  and 
that  they  actually  took  possession  of  the 
quantity  of  water  agreed  on,  conducted  It 
to  their  land,  and  utilized  It  thereon  until 
the  commencement  of  this  action  under  the 
circumstances  and  conditions  particularly  dis- 
closed by  the  evidence  to  which  we  have 
referred,  and  which  are  In  general  terms 
stated  in  the  finding  in  question.  Had  the 
defendants  brought  an  action  against  Boyes 
during  his  lifetime  for  a  specific  performance 
of  the  agreement  by  compelling  a  conveyance 
to  them  of  the  interest  in  the  water  right 
which  they  now  clabn,  and  the  court  had 
made  the  same  finding  which  it  made  in  the 
case  at  bar,  whldi,  save  as  to  the  14  ^ars' 
nse,  the  evidence  would  have  fully  Justified, 
there  could  be  no  question  but  that  they 
would  have  been  entitled  to  a  decree  for 
specific  performance.  The  statute  of  frauds 
could  not  have  been  there  Interpoaed  as  a 
barrier.  Neither  can  it  be  Interposed  here. 
Performance  on  the  part  of  defendants  of 
their  part  of  the  agreonent  their  possession 
of  the  water  under  it  together  with  the 
equitable  conslderatlonB  which  are  disclosed 
by  the  flndii^,  create  a  perfectly  equitable 
title  in  defendants  to  this  water  right  which 
they  could  effectually  assert  against  appel- 
lant notwithstanding  the  agreement  t>etween 
his  predecessor  and  the  defendants  rests  in 
parol.  Without  referring  to  the  general  au- 
thorities In  support  of  the  conclusion  we  have 
reached  that  the  facts  In  this  case,  as  found 
by  the  court  take  the  agreement  in  question 
out  of  the  statute  of  frauds,  the  cases  of 
Fllcklnger  v.  Shaw,  87  Cal.  129,  25  Pac.  208, 
11  L.  R.  A.  134,  22  Am.  St  Rep.  234.  and 
Blankenship  v.  Whaley,  124  Cal.  300,  57  Pac. 
78,  dlBcnm  the  same  genwal  principles  In- 
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Tolved  here,  with -reference  to  parol  contracts 
for  the  conveyance  al  water  rights,  and 
anstain  the  view  we  baTe  announced  In  the 
case  at  bar. 

But,  while  satisfied  that  the  objection  of 
appellant  to  the  legal  aufBdency  of  this  find- 
ing, considered  by  itself,  to  support  the  Judg- 
ment, is  not  well  taken,  we  are  satisfied  that 
for  another  reason  urged  by  appellant — the 
absence  of  an  essential  folding— the  judgment 
will  have  to  be  rerersed.  It  is  nowhere 
averred  in  defendants'  answer,  nor  Is  it 
found  by  the  court,  that  appellant,  when 
he  purchased  the  Boyes  ranxdi  and  the  right 
to  the  watfflTs  of  Butte  creek  as  appurtenant 
thereto,  had  aity  noUce  of  the  equitable 
interest  ot  defendants  to  any  part  tliereof. 
It  is  ciHiceded  In  the  answer  that  the  legal 
title  to  all  of  such  water  right.  Including  the 
Interest  therein  now  claimed  by  dtfendants, 
was  orlglDally  verted  in  JSoyes,  and  that 
plaintiff  succeeded  to  the  legal  title  therein 
which  Boyes  had  acquired.  The  only  Interest 
which  the  defendants  acquired,  and  which 
they  asserted  in  the  20  Inches  thereof,  ac- 
vxveA  subsequently,  and  was  an  equitable 
one.  Proof  of  its  existence  rested  solely  in 
parol.  There  was  nothing  of  record  to  charge 
the  plaintiff  with  knowledge  of  Its  existence 
or  the  claim  of  defendants  thereto.  The 
legal  title  to  the  entire  water  right  being 
then  in  Boyes,  the  plaintiff,  having  acquired 
it  by  purchase  from  him,  took  it  free  from 
any  equitable  claim  of  defendants,  unless 
plaintiff  purchased  it  with  actual  or  con- 
structive notice  of  their  equitable  rights. 
Under  these  circumstances  it  was  necessary 
for  the  defendants,  in  asserting  their  equi- 
table interest,  to  allege  and  prove,  and  for 
the  court  to  find,  the  existence  of  such 
notice  In  order  to  support  their  equitable 
claim.  This  proposition  is  so  familiar  that 
no  citation,  of  authorities  is  necessary  to 
support  it.  No  such  averment  or  finding  of 
notice  was  made,  and,  as  It  was  not  only 
essential  for  the  court  to  find  that  at  the 
time  of  the  purchase  by  plaintiff  of  the 
legal  interest  of  Boyes  in  the  water  right, 
an  equitable  interest  therein  In  fact  existed 
In  favor  of  defendants,  but  also  that  plaintiff 
purchased  with  either  actual  or  constructive 
notice  of  It,  the  failure  of  the  court  to  find 
upon  this  essential  matter  of  knowledge 
renders  the  findings  which  were  made  Insuf- 
ficient of  themselves  to  support  the  Judg- 
ment 

Other  findings,  besides  the  one  which  we 
have  heretofore  discussed,  are  challenged  as 
also  unsupported  by  the  evidence.  It  is 
unnecessary  to  give  this  claim  any  extended 
consideration.  All  these  findings  are  to  the 
effect  that  plaintiff  la  entitled  to  the  waters 
of  Butte  creek,  except  as  to  the  20  inches 
which  have  t>eeu  used  by  defendants.  The 
point  made  is  that  the  evidence  does  not 
sustain  this  exception.  But,  as  we  have  held 
that  the  evidence  supported  the  principal 
finding  in  favor  of  defendant^  it  necessarily. 
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follows  that  It  supports  the  exception  re- 
ferred to  In  the  othra-  findings.  These  are 
the  only  points  presented  on  the  appeal 
which  have  be^  urged  or  which  require 
consideration. 

As  the  Judgment  cannot  be  supported  in 
the  absence  of  a  finding  as  to  the  knowledge 
of  plaintiff  of  the  existence  of  defeudante' 
equitable  Interest  in  the  waters  of  Butte 
creek  at  the  time  plaintiff  acquired  the 
1^1  title  of  the  original  appropriator,  Boyes, 
thereto,  the  Judgment  and  order  are  reversed^ 
and  the  cause  remanded  for  a  new  trial. 

We  concur :  HENSHAW,  J. ;  McFAB- 
LAND,  J. 
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PISOPLB  T.  ELDRIDOB.   (Gr.  1.204.) 
(Suprcw  Court  of  California.  Sept  29,  1905.) 

1.  MtfanEBr— Escape— Conspiracy— Evidence. 

Id  a  proaecution  for  murder  of  a  prison 

Sard,  evidence  held  to  sustain  a  finding  that 
!  homicide  was  committed  by  one  of  defend- 
ant's fellow  prisoners  in  carrying  out  a  con- 
spiracy to  escape  to  which  defendant  was  a 
party. 

2.  WiTNBSs—IiiPBAOHMEKT— Conviction  of 
Feu)nt. 

Under  Code  Civ.  Proc.  S  2051,  authorizing 
proof  of  conviction  of  a  felony  to  impeach  a  wit- 
ness, either  by  the  evidence  of  the  witness  him- 
self or  by  the  record  of  his  conviction,  evidence 
is  admiasible,  not  only  to  show  that  the  witness 
had  been  convicted  of  one  or  several  felonies, 
but  also  to  prove  the  name  of  the  particular 
felony  or  felonies  of  which  he  had  been  con- 
victed. 

[Kd.  Note.— For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  g  1127.] 

3.  Criminaz.  Law— Imstbuctions. 

Where,  In  a  criminal  prosecution,  several 

instructions  as  to  a  conspiracy  in  which  it  was 
charged  defendant  participated  were  given,  the 
refusal  to  give  other  instructions  on  the  same 
subject  was  not  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  S  2011.] 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County;  E.  E.  Gaddis,  Judge. 

Harry  Eldridge  was  convicted  of  murder^ 
and  he  appeals.  Affirmed. 

Thomas  H.  Christiansen  and  C.  H.  S.  Bid- 
well,  for  appellant  U.  S.  Webb,  Atty.  (Jen., 
3,  C.  Daly,  Deputy  At^.  Qen.,  and  A.  H.  Sey- 
mour, Diet  At^.,  for  the  Pe^le. 

LORIGAN,  J.  During  an  outbreak  which 
occurred  on  July  27,  1903,  among  a  numt>er 
of  the  convicts  In  the  State  Prison  at  Folsom, 
Inaugurated  with  a  view  of  effecting  their 
escape,  and  in  which  the  defendant  partici- 
pated, W.  Ll  Cotter,  one  of  the  prison  guards, 
was  stabbed  and  killed  by  a  convict  named 
Andy  Myers.  Some  of  the  convicts  engaged 
In  the  outbreak  succeeded  in  escaping  from 
prison,  the  defendaut  among  them.  A  year 
subsequently  he  was  recaptured  at  Seattle, 
Wash.,  brought  back  to  this  state,  tried  for 
the  murder  of  Cotter,  convicted,  and  sen- 
tenced to  be  banged.  He  appeals  from  the 
judgment  and  from  the  order  denying  bla 
motion  for  a  new  triaU 
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The  theory  upon  which  defendant  was 
convicted  was  that  the  killing  of  Cotter  was 
committed  by  Myers  In  consummation  of 
an  anlawfttl  conspiracy  to  escape  from 
prison,  to  which  conspiracy  Myers,  in  com- 
mon with  defendant  and  the  other  convicts 
engaged  In  the  outbreak,  were  parties. 
There  la  no  question  made  in  the  case  but 
that  a  conspiracy  was  entered  Into  among 
the  convicts  to  escape  from  prison,  that  the 
defendant  was  a  party  to  It,  that  he  partici- 
pated In  the  outbreak  made  as  a  result  of 
such  conspiracy,  and  that,  In  the  general 
assault  which  was  made  upon  the  prison 
officials  at  that  time,  the  guard,  Ootter,  was 
killed  by  Myers.  It  Is,  however,  Insisted  by 
appellant  that  there  was  not  sufficient  evi- 
dence produced  before  the  jury  to  show  that 
Myers  was  a  party  to  the  conefplracy,  or 
was  conversant  with  Its  object  or  purpose; 
the  claim  of  appellant's  counsel  being  (to 
state  his  position  as  he  assumes  it)  that 
there  was  nothing  In  the  evidence  to  show 
bat  that  Myers  "was  acting  Independently, 
taking  advantage  of  the  melte  to  vent  a 
^dge  on  Mr.  Chalmers  or  Mr.  Ootter,  and 
that  Mr.  Cotter  recced  a  death  wound  at 
that  time." 

While  It  Is  tme,  aa  contended  by  counsel 
for  appellant,  that  there  was  no  direct  evi- 
dence of  any  express  agreement  entered  into 
by  Myers  to  Join  with  the  defendant  and 
the  others  in  their  unlawful  scheme  to 
escape,  still  it  was  not  essential  that  there 
should  be  evidence  produced  before  the 
Jury  of  such  express  agreement,  in  order 
to  establish  the  fact  that  he  was  a  party 
to  the  conspiracy.  It  Is  com[)etent  to  prove 
that  one  was  a  party  to  a  conspiracy  for 
the  commission  of  crime  by  circumstantial 
as  well  as  by  direct  evidence.  That  a  con- 
spiracy to  commit  crime  was  explicitly  or 
formally  agreed  to  is  rarely  capable  of 
being  proved  by  direct  evidence,  and  must 
be  developed  from  such  circumstances  as 
reasonably  tend  to  prove  ita  existence.  As 
these  criminal  combinations  are  uniformly 
entered  Into  In  secret,  and  hence  are  rarely 
ausceptible  of  direct  proof,  the  law,  on  ac- 
count of  the  necessity  of  the  case,  has 
deemed  It  wise  and  proper  that  circumstan- 
tial evidence  of  their  existence  should  ba 
permitted.  As  was  said  by  this  court  In 
People  V.  Donnolly,  143  Cal.  398,  77  Pac.  179: 
*ThB  ultimate  fact  here,  of  course,  was  the 
conspiracy  on  the  part  of  the  defendant 
with  the  other  parties  named  In  the  com* 
mission  of  the  crime ;  but  It  is  not  necessary, 
In  order  to  establish  that  fact,  to  prove 
that  the  parties  met  and  actually  agreed  to 
Jointly  undertake  such  criminal  action. 
From  the  secrecy  with  which  unlawful  un- 
dertakings are  adopted  It  would  be  generally 
impossible  to  make  such  proof  by  direct 
testimony.  Evidence  Is  Indirect,  as  well  as 
direct,  consisting  of  inferences  and  presump- 
tions ;  and  it  is  Code  law  that  upon  the 
trial  of  a  case  evidence  may  be  given  of 


any  facts  from  which  the  facts  In  Issue  are 
presumed,  or  are  logically  Inferable;  and 
the  Jury,  by  the  exercise  of  their  Judgment 
or  reason,  warranted  by  a  consideration  of 
the  usual  propensities  or  passions  of  men. 
may  make  such  deductions  or  draw  such  In- 
ferences from  the  facts  proven  aa  will 
establish  the  ultimate  fact  or  facts  in  issue." 
Having  In  mind  these  principles  of  law, 
we  find  that  the  evidence  in  the  case  estab- 
lished— aside  from  the  fact,  of  which  there 
can  be  no  question,  that  a  conspiracy  to 
escape  from  the  prison  existed  between  the 
defendant  and  other  convicts  who  part]<d- 
pated  in  the  outbreak — that  on  the  morning 
of  July  27,  1903,  while  the  convicts  were 
proceeding  on  their  way  to  prison  work,  is- 
suing In  line  from  one  of  the  small  wicket 
gates  of  the  prison  for  that  purpose,  and 
being  counted  by  the  gatekeeper,  Chalmran, 
as  they  paased,  a  sudden  rush  from  the  line 
wos  made  by  defendant,  Hyera,  and  some 
10  or  12  others.  Nearly  all  of  them  were 
armed  with  either  knives  or  razors.  A 
number  of  them.  Including  defendant,  Im- 
mediately made  for  the  office  of  the  captain 
of  the  guard,  and  the  prison  officials  found 
therein  were,  after  a  struggle,  made  prison- 
ers. Other  convicts  speedily  assailed  the 
guards  outside  the  prison  and  overpowered 
them.  In  making  these  assaults  and  over- 
coming the  resistance  of  the  officials,  the 
convicts  used  the  weapons  with  which  they 
were  armed,  Inflicting  severe  Injuries  upon 
several  of  them.  Myers  rushed  from  the 
line  with  the  others,  and  with  drawn  knife, 
assisted  by  another  convict  named  I^everone, 
who  accompanied  him,  assailed  the  prison 
gatekeeper  Chalmers.  In  the  struggle  that 
ensued,  the  guard.  Cotter,  started  to  the 
assistance  of  Chalmers,  and  was  stabbed 
and  killed  by  Myers.  It  la  unnecessary  to 
detail  what  took  place  snlMiequent  to  the 
killing  of  Cotter— the  procurement  of  arms 
from  the  prison  armory  by  the  convicts  and 
their  escape  from  the  prison,  taking  with 
them  the  officials  they  had  overpowered,  aa 
a  protection  against  being  flred  on  by  the 
other  guards — as  Myers  does  not  seem  to 
have  participated  In  these  subsequent  pro- 
ceedings, and  neither  he  nor  Leverone 
escaped. 

It  is  quite  apparent  from  the  evidence  to 
which  we  have  referred,  and  we  are  satisfied 
that  the  jury  were  warranted  in  finding,  ttat 
the  outbreak  was  the  result  of  a  carefully  con- 
sidered plan.  In  which,  evidently,  the  detallfi 
of  the  work  necessary  to  be  accomplished 
In  order  to  secure  escape  were  agreed  on, 
and  that  the  particular  part  Myers  and 
Leverone  were  to  take  in  it,  as  well  as  the 
particular  parts  that  the  other  convicts  in 
groups  were  to  take,  was  prearranged.  The 
rush  was  made  from  the  Hue  by  all  the  con- 
victs engaged  In  the  outbreak  at  the  same 
moment.  There  was  no  hesitancy  or  con- 
fusion accompanying  it.  As  they  rushed  out 
they  quickly  formed  into  groups  the  mem- 
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be»  of  each  gronp  Immediately  proceeding 
to  the  particular  task  which  had  been  aa- 
slgned  to  them,  and  the  office,  the  guards, 
and  the  gatekeeper  were  slmultaneonsly  as- 
sailed. In  order  to  secure  the  success  of 
their  attempt  to  escape,  It  was  necessary.  In 
any  scheme  whl<A  was  devised  for  that  pur- 
pose, that  provision  should  be  made  for  over- 
powning  the  gatekeeper,  as  well  as  the  other 
offldala.  He  was  not  attadced  by  any  other 
ot  the  convicts  except  Myers  and  Leverone, 
the  first,  principal,  and  more  perslstait  as- 
sault being  made  by  the  former;  and.  If  It 
were  not  part  of  the  conspiracy  that  these 
particular  convicts  should  attack  him,  an 
Important  detail  of  the  scheme  for  escape 
was  evident^  overlooked — an  omlsrton  which, 
ftom  the  otherwise  apparent  completeness 
of  Its  details  and  the  prompt  and  concerted 
manner  In  which  they  were  executed,  can- 
not be  reasonably  supposed.  The  assault  of 
Myers  upon  both  the  gatekeeper,  C3ialm^, 
and  the  guard.  Cotter,  was  {Avlously  made 
In  furtherance  of  the  success  of  the  conspiracy 
which  certainly  existed  among  all  the  other 
ctmvlcts  engaged  In  the  outbreak,  and  it  was 
on^  a  logical  and  reasraiable  infraence  for 
the  jury  to  make  from  all  the  evidence  In 
the  case  that  S^ers  himself  was  <me  of  the 
conspirators.  All  the  evidence  warranted  the 
iocy  in  drawing  that  Inforenc^  while  there  Is 
not  a  particle  of  evidence  in  the  case  that 
Myers  entertained  any  grudge  or  animosity 
against  either  Chalmers  or  Cotter  for  any 
reason,  either  bni^lnary  or  real.  This  Is 
the  only  point  made  In  the  case  npon  the 
snffidoicy  of  the  evidence  to  sustain  the 
verdict 

It  is  Insisted  that  the  cooit  erred  In  the  ad- 
mission of  cwtein  evidence  over  the  objec* 
tion  of  appellant  This  Is  predicated  on  the 
fact  that  the  court  permitted  the  prosecn- 
tion,  on  cross-examination  of  many  of  the 
witnesses  of  appellant— principally  prisoners 
under  sentence  at  the  Stete  Prison  when  the 
outbreak  occurred— to  inquire  of  them,  after 
each  had  answered  that  he  had  been  con- 
victed of  a  felony,  as  to  what  the  felony  was. 
In  the  case  of  People  v.  Chin  Hane,  108  Cal. 
607,  41  Pac.  700,  this  court  sanctioned  such 
an  Inquiry  In  the  following  language:  "In 
order  to  Impeach  the  credlbilll7  of  a  wit- 
ness, indudlng  a  defendant  when  he  testi- 
fies, the  wltaess  may  be  asked  If  he  has  ever 
be«i  ocmvlcted  of  a  felony.  The  deteUs  and 
drcnmstances  compristng  the  offense  should 
not  be  gone  Into.  But,  In  view  of  the  stetuto 
(section  2051  of  the  Code  of  Civil  I^rocedure), 
which  allows  the  proof  of  the  fact  to  he 
made  either  by  the  evidence  of  the  witness 
himself  or  by  the  record  of  conviction.  It 
would  appear  that  not  only  the  fact  of  the 
conviction  could  be  shown,  hut  the  name  of 
the  [wrtlcular  felony  of  which  the  witness 
bad  been  cmvlcted."  The  Hane  Case  was  cited 
approvingly  on  the  same  point  In  People  v. 
Putnam,  129  Cal.  258,  61  Pac.  901.  It  is 
claimed,  however,  by  appellant  that  it  does 


not  appear  from  flie  opinion  of  the  court  in 
the  Hane  Case  that  this  point  was  before  the 
court  on  that  appeal,  and  hence  the  rule  an< 
nounced  there,  that  such  an  Inquiry  was 
proper,  was  obiter  dictum.  While  it  Is  true 
that  the  opinion  In  the  Hane  Case  does  not 
specifically  stete  that  any  point  was  made 
on  appeal  to  whldi  the  rule  announced  was 
pertinent  ye^  from  the  record  on  appeal  and 
the  briefs  ot  counsel  on  file  in  this  court  in 
that  case,  which  we  have  examined,  It  ap- 
pears that  the  point  waa  In  fact  presented 
tor  detamlnatlon,  and  was  undoubtedly  in- 
tended to  be,  and  was,  dl^tosed  of  by  the 
rule  announced  with  reference  to  It  But 
If  It  be  conceded  that  the  (pinion  of  the 
court  on  this  point  In  the  Hane  Case  was 
but  obiter,  we  are  satisfied  that,  to  the  extent 
which  we  have  quoted  ite  language,  it  cor- 
rectly stetes  the  rule  upon  tlie  subject  and 
that  it  was  proper  for  the  lower  court  in  the 
present  case  to  have  pmnltted  the  Inquiry 
which  is  complained  of.  But  It  Is  further 
complained  in  the  same  connection  that  the 
court  erroneously  permitted  the  prosecution 
to  show  that  some  of  the  witnesses  bad  been 
convicted  twice  of  felony.  We  perceive  no 
valid  objection  to  allowing  such  proof.  None 
Is  suggested  by  counsel  fOr  the  appellant 
Section  2051  of  the  Code  of  Civil  Procedure, 
which  permits  proof  of  the  fact  that  a  witness 
has  been  convicted  of  a  feloi^  to  be  given  for 
the  purpose  of  impeaching  him,  places  no 
limltetlon  upcok  the  number  of  felonies  of 
which  It  may  be  shown  he  has  been  convicted, 
and,  considering  the  purpose  of  allowing  the 
proof  at  all,  it  Is  obvious  that  no  such  Ilmltap 
tlon  could  have  beea  Intended. 

It  Is  claimed  that  the  court  erred  In  re- 
fusing to  give  certain  Instructions  asked  by 
defendant  and  numbered  41,  47.  and  55  in 
the  transcript  We  do  not  set  them  forth, 
because  their  consideration  does  not  Involve 
any  proposition  ot  taw.  The  instrucUims 
tendered  dealt  with  the  question  of  Myers' 
connection  with  the  conspiracy,  and  the  duty 
of  the  Jury,  should  tb^  find  he  was  not  so 
connected,  or  entertained  any  reasonable 
doubt  on  the  subject  to  acquit  the  defendant 
This  proposition  was  presented  in  a  large 
number  of  separate  Instructions  tendered  by 
tiie  defendant  varying  from  each  other  only 
in  phraseology.  Defendant's  instructions, 
numbered  27.  20.  33,  84,  35,  36.  43.  and 
45.  which  were  given  by  the  court  were  full 
and  complete  on  this  subject  They  present- 
ed the  same  proposition  of  law  which  was 
embraced  In  the  Instructions  which  were 
refused,  and  this  is  all  to  which  the  defendant 
was  entitled.  A  court  is  not  requhwd  to 
give  all  the  Instructions  asked  by  a  party. 
It  is  suflielent  if  the  Instructions  which  are 
given  clearly  embrace  the  same  proposition 
for  the  guidance  of  the  Jury  which  the  refus- 
ed Instructions  conteined. 

There  are  some  other  errors  assigned,  prin- 
cipally relative  to  the  admission  of  evidence 
over  the  objection  of  defendant  All  of  these 
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appear  to  be  wlthont  substantial  merit,  aod 
on  that  account  we  make  no  particular  refer- 
ence to  tbem. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  BEATTT,  C.  J.;  McFAK- 
LAND.  J.;  SHAW,  J.;  VAN  DTEB»  J.; 
ANOSLLOm,  J.;  HENSHAW,  J. 


1  Cal.  App.  4tt 

GRINNELL  7.  HILL. 
(Court  of  Appeal,  Second  District,  Oallfornia. 
Aug.  28,  1905.) 

Bills  and  Notes— Defekbes—Fbacd. 

In  an  action  on  a  note,  an  answer  alleging 
^t  plaintiff,  who  was  on  friendly  terms  with 
defendant,  represented  to  him  that  he  had  pur- 
chased shares  of  a  corporation  at  25  cents  a 
•hare,  which  was  less  than  its  market  value, 
and  would  sell  one-half  of  his  purchase  to  plain- 
tiff at  the  price  he  had  paid  for  it,  and  that 
the  stock  would  not  be  Issued  until  some  time 
in  the  future,  at  which  time,  if  defendant  should 
BO  elect,  plaintiff  would  return  to  him  the  note 
ClTen  for  the  stock  and  take  it  In  his  own 
name;  that  in  fact  plaintiff  bad  paid  but  10 
cents  a  share,  which  was  the  full  market  value 
of  the  stock;  and  that,  before  the  time  when 
^aiotiff  represented  the  stock  was  to  be  Issued, 
defendant  demanded  the  letnm  of  hia  note, 
which  plaintiff  refused — stated  a  defense. 

Appeal  from  Superior  Court,  San  Diego 
County;  E.  S.  Torrance,  Judge. 

Action  by  H.  S.  Grinnell  against  John  S. 
HUl.  Prom  a  Judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

Stearns  A  Sweet,  tot  appellant  M.  L. 
Ward,  for  respondent 

SMITH,  J.  This  is  a  suit  upon  a  promis- 
sory note,  of  date  December  27,  1900,  lor 
the  sum  of  f626,  given  for  2,500  shares  of 
Famoea  Oil  &  Investment  Company.  In 
the  answer,  besides  the  allegations  as  to 
the  familiar  and  friendly.  If  not  confldentiol, 
relations  exisUng  between  tbe  parties.  It  is 
alleged  that  tbe  defendant  was  Induced  to 
purchase  the  stock,  and  to  give  the  note  sued 
on,  by  certain  fraudulent  representations, 
set  forth  spedflcally  In  the  answer,  which 
were,  in  effect,  first  that  the  plaintiff  rep- 
resented to  the  defendant  that  he  had  pur- 
chased S,000  shares  of  the  stock  referred 
to  in  tbe  note  at  25  cents  a  share,  which  was 
less  than  its  market  value,  and  that  on  ac- 
count of  the  friendly  relations  existing  be- 
tween them  be  was  willing  to  let  the  de- 
fendant have  one-half  of  the  stock  purchased 
at  the  price  he  bad  paid  for  it;  second,  that 
the  plaintiff  had  in  fact  purchased  the  stock 
at  the  price  of  10  cents  a  share,  which  was 
its  full  market  value;  third,  that,  the  defend- 
ant saying  that  he  had  not  the  money  to 
invest  the  plaintiff  proposed  to  him  to  give 
his  note,  representing  to  him  that  the  stock 
could  not  be  issued  prior  to  about  the  16th 
day  of  September.  1901,  at  which  time  the 
plaintiff.  If  tbe  defendant  should  so  elect, 
would  return  the  note  to  him  and  hare  tbe 


stock  issued  to  himself;  and,  fourth,  that 
about  the  Ist  of  July,  1901,  the  defendant 
having  discovered  the  falsity  of  tbe  plain- 
tifTs  representation^  rescinded  the  contract 
and  demanded  the  return  of  the  note,  which 
the  plaintiff  refused  to  return.  There  was 
ample  evidence  to  sustain  all  of  the  facta 
alleged.  The  case  was  tried  by  a  Jury,  who 
returned  a  verdict  for  the  defendant,  and  the 
plaintiff  appeals  from  the  Judgment  thereon 
entoed,  and  from  an  order  denying  this 
motion  for  a  new  trial. 

Numerous  points  are  urged  by  the  appel- 
lant for  the  reversal  of  the  Judgment  and  the 
order  appealed  from;  bat  tfaey  may  be  all 
summed  up  In  the  general  proposition  that 
the  facts  above  alleged  do  not  constitute  a 
defense  to  the  action.  But  the  contention 
la  too  obviously  untenable  to  require  serious 
consideration;  the  case  being,  In  our  opinion, 
one  of  aggravated  fraud.  Civ.  Code,  8  1572; 
Dow  V.  Swain,  125  Cal.  674,  58  Pac  271; 
Langley  v.  Rodrigues,  122  CaL  580,  55  Fac 
406,  68  Am.  St  Rep.  70. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  OBAT,  F.  X;  ALLEN,  J. 


1  Cal.  App.  490 
DITNLAP  T.  PLTTMBCBR  et  al. 
(Court  of  Appeal,  Second  District  GaltfonUa. 
Aug.  16,  1905.) 

NoTi»— DEnNBBa— B10HT  to  BEacisaion. 

The  answer  of  P.,  In  an  action  by  tba 
assignee  of  a  note  executed  by  W.  and  F.  to 
R.,  alleging  tliat  he  received  no  consideration 
for  tbe  note,  that  it  was  given  for  an  antece- 
dent debt  of  W.  to  B..  that  P.  signed  it  at  the 
request  of  W.  and  B.  and  in  ignorance  that 
It  was  to  secure  a  pre-existing  debt  that  W. 
was  insolvent  at  the  time  to  the  knowledge  of 
R.,  that  plaintiff  paid  no  conirideration  for  it 
and  that  at  and  for  a  long  time  prior  to  the 
time  of  signing  It  he  was  mentally  Incapacitated 
for  transacting  business,  so  that  he  did  not 
comprehend  what  be  was  doing,  or  the  nature 
and  obligation  of  tike  contract  or  the  liability 
he  was  assuming,  is  sufficient  to  constitute  a 
defense;  the  facts  allied  warranting  a  re- 
scission. 

Appeal  from  Superior  Court;  LoB  Angeles 
County ;  N.  P.  Gonrey,  Judge. 

Action  by  T.  Dunlap  against  Eugene  H. 
Plummer  and  another.  Judgment  for  plain- 
tiff. Defendant  Plummer  appeals.  Reversed. 

Dunnigan  &  Dunnlgan,  for  appellant 
Stephens  ft  Stephens,  for  respondent 

ALLEN,  J.  Plaintiff  declares  upon  a 
promissory  note  executed  to  one  Wright, 
plaintiff's  assignor,  by  one  Wakeley  and 
appellant  Plummor.  Wakeley  suffered  de- 
fault Plummer  answered,  alleging  that  he 
received  no  consideration  for  the  note;  that 
the  same  was  given  by  Wakeley  for  an 
antecedent  debt  due  Wright ;  that  appellant 
signed  the  same  at  tbe  request  of  said  Wake- 
ley and  said  Wright,  and  In  ignorance  of 
the  fact  that  it  was  to  secure  a  pre-existing 
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debt;  that  Wakeley  was  Insolvent  at  the 
time,  and  Wright  knew  It;  that  plaintiff 
paid  no  consideration  for  the  assignment  to 
him.  For  a  further  answer  he  alleges  that 
at  the  flrae  of  such  signing  and  for  a  long 
time  prior  thereto  he  was  mentally  inca- 
pacitated for  transacting  business;  that  his 
mind  was  so  impaired  that  he  did  not  com- 
prehend what  he  was  doing,  and  did  not 
understand  the  nature  and  obligation  of  the 
contract,  or  the  llahlllty  he  was  incurring. 
When  the  case  was  called  for  trial,  appel- 
lant moved  for  a  continuance,  that  he  might 
procure  the  deposition  of  an  absent  witness 
by  whom  alone  he  could  establish  the  men- 
tal condition  and  Incompetency  set  out  In 
bis  answer.  It  is  conceded  that  this  aflSda- 
vlt  was  sufficient  fn  form,  and  that  due  dili- 
gence had  been  used  In  an  attempt  to  pro- 
cure the  deposition.  The  motion  was  de- 
nied, and  the  case  proceeded  to  trial,  and 
Judgment  went  for  plaintiff.  The  motion 
for  a  new  trial  being  denied,  appellant  ap- 
peals from  the  judgment,  and  from  the  or- 
der denying  such  new  trial. 

The  sole  question  presented,  as  conceded 
by  counsel,  Is  as  to  the  sufficiency  of  the 
answer  to  constitute  a  defense  to  plaintiff's 
action ;  for,  if  the  answer  was  sufficient, 
then  appellant  was,  by  this  action  of  the 
court,  prevented  from  an  opportunity  to 
present  evidence  in  support  thereof.  We 
are  of  opinion  that  the  answer  was  suffi- 
cient While  the  contract  was  only  void- 
able, the  appellant  not  being  shown  by  the 
answer  to  be  a  person  entirely  without 
understanding,  yet  it  was  a  contract  which 
he  might  have  rescinded  under  the  Code. 
That  right  of  rescission  Is  exercised  when 
a  party  who  desires  to  rescind  gives  sea- 
sonable notice  of  such  Intent,  and  when  a 
consideration  has  been  received,  returns  the 
same,  placing  the  other  party  In  statu  quo, 
thus  terminating  the  contract.  He  may  sue 
for  a  rescission  and  obtain  a  Judgment  of 
court  decreeing  his  release  upon  such  terms 
as  the  court  may  deem  Just.  Moore  v. 
Moore,  56  Cal.  92.  This  right  also  includes 
the  defensive  right  which  authorizes  him, 
If  the  other  party  seeks  by  action  to  enforce 
the  contract,  to  set  up  and  establish  such 
matters  as  would  Justify  a  decree  of  rescis- 
sion, which  Is  the  effect  of  a  Judgment  in 
defendant's  favor  upon  such  an  answer  as 
is  before  us.  Toby  v,  Oregon  Pae.  R.  Co., 
98  Cal.  498,  33  Pac.  550;  Field  v.  Austin,  131 
Cnl.  382.  63  Pac.  e02.  The  mere  fact  that 
a  party  does  not  avail  himself  of  the  right 
to  rescind  or  sue,  therefore.  Is  not  to  be 
taken  as  barring  him  from  his  right  of  de- 
fense, when  the  other  party  seeks  to  en- 
force a  contract  which  Is  voidable,  or  where 
the  consideration  has  wholly  failed  or  fail- 
ed in  part.  And  where  no  intervening  rights 
or  equities  are  Involved,  and  where,  as  in 
this  case,  no  prejudice  could  possibly  exist 
by  reason  of  delay,  this  defensive  right  la 


Btlll  open.  The  all^ttons  of  tSie  answer 
are  sufficient,  if  established,  to  warrant  a 
decree  of  rescission.  They  certainly  are 
sufficient  as  a  defense,  where  the  contract 
is  sought  to  be  enforced. 

Judgment  and  order  reversed,  and  canse 
remanded  for  a  new  triaL 

We  concur:  OKAY,  P.  J.;  SMITH,  J. 


MITCHELL  et  al.  v.  PEARSON. 
(Supreme  Court  of  Colorado.   Oct  2,  1905.) 

1.  Pleading — Demubbeb. 

Special  erounds  of  demarrer.  alleging  for- 
mer suit  peodtog,  nonjoinder  of  parties  plaintiff, 
miRjoinder  of  parties  defendant,  and  that  the 

complaint  is  ambigaous,  unintelligible,  and  un- 
certain, are  too  general,  and  may  be  properly 
disrpgarded  for  failure  to  point  out  the  alleged 
defects. 

[Ed.  Note. — For  cases  in  point  s«e  vol.  30, 
Cent  Dig.  Pleading,  If  513-519.] 

2.  Abatement  and  Ri:vivai<— Fobheb  Suit 

PENniNG. 

Where  a  complaint  alleged  that  a  former 
suit  was  at  the  time  pending  between  some  of 
the  parties  to  the  a^on.  bat  there  was  no 
allegation  that  the  same  cause  of  action,  or  even 
that  the  same  subject-matter,  was  involved,  the 
complaint  was  not  objectionable  as  showing  a 
former  suit  pending,  vtc. 

[Ed.  Note. — For  cases  in  point  see  vol.  1, 
Cent.  Dig.  Abatement  and  Revival,  |§  39,  40.] 

3.  QUIETINO  TlTLB— OOMPLAIMT. 

Where,  in  a  suit  to  quiet  title,  there  waa 
sufficient  in  the  complaint,  after  eliminating 
allegations  concerning  the  invalidity  of  de- 
fendant's claim,  to  warrant  a  decree  quieting 
plaintiff's  title,  if  supported  by  sufficient  evi- 
dence, the  complaint  was  not  rendered  defective 
because  of  such  allegations. 

[Ed.  Note. — For  cnaes  in  point,  see  vol.  41, 
Cent  Dig.  Quieting  Title,  §§  71,  72.] 

4.  Tendeb— Condition— No WACCEPTANCB. 

Where  a  conditional  tender  before  suit 
brought  was  not  accepted  or  the  condition  com- 
plied with,  it  was  unavailable  to  sustain  a  judg- 
ment for  defendants. 

Appeal  from  District  Court,  Arapahoe 
County;  P.  L.  Palmer.  Judge. 

Action  by  Sarab  E.  Pearson  against  Walter 
C.  Mitchell  and  others.  From  a  Judgment 
in  favor  of  plaintiff,  def«idant8  appeal.  Af- 
Qrnied. 

Geo.  W.  Taylor  and  W.  0.  Mitchell,  for 
appellants.   Joshua   Qtrtaler,  for  appellee; 

CAMPBELL,  J.  From  a  casual  Inspection 
of  the  complaint  It  might  not  be  easy,  be- 
cause of  its  prolixity,  ambiguity,  and  repe- 
titions, to  characterize  this  action ;  but  a 
careful  examination  of  its  contents  discloses 
the  object  of  the  pleader  to  be  to  state  a 
cause  of  action  to  quiet  title  to  real  estate, 
which,  as  against  a  general  demurrer,  we 
think  Is  sufficiently  manifested.  There  are 
in  the  complaint  express  allegations  which, 
in  connection  with  the  necessary  implications 
therefrom,  show  that  plaintiff  la  the  owner 
and  in  possession  of  real  estate  of  whlcb 
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■be  claims  the  -fee,  and  that  <Sefenclanti 
assert  a  hostile  title  thereto,  which  the 
plalDtiir  demands  that  defendants  shall  set 
fbrtb  and  have  the  title  quieted.  Plaintiff 
Koes  beyond  the  neccssltleB  required  In  a 
case  of  this  kind,  and,  antldpattng  the  de- 
fense, assumes  to  set  forth  the  character  of 
defendants'  title,  and  proceeds  to  point  out 
various  defects  therein,  which.  If  true,  would 
make  It  Inralld.  To  this  complaint  a  de- 
murrer was  interposed  upon  the  grounds: 
A  cause  of  action  Is  not  stated  therein;  a 
former  suit  priding;  a  nonjoinder  of  par- 
ties plaintiff  and  miajolndor  of  parties  de- 
fendant; and  that  the  same  Is  ambiguous, 
unintelligible,  and  uncertain.  All  of  the 
special  grounds  of  demurrer  must  be  disre- 
garded, for  there  la  an  entire  failure  to  point 
out  what  are  the  alleged  defects.  The  point 
that  the  complaint  tax  its  face  shows  a  former 
suit  pending  is  not  good.  It  appears  there- 
from that  a  former  suit  was  at  the  time 
pending  between  some  of  the  parties  to  the 
action,  but  there  is  no  allegation  that  the 
same  cause  of  action,  or  even  that  the  same 
subject-matter,  is  iuTolved.  The  objection 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  Is  un- 
tenable. Even  if  the  defects  In  defendants* 
title  which  the  complaint  spedflee  should  be 
held  Insufficient  for  the  purpose  intended, 
these  allegations  may  be  entirely  eliminated, 
and  there  is  enough  left  in  the  complaint  to 
warrant  a  decree  quieting  plaintiff's  title,  If 
supported  by  sufficient  eridence.  This  de- 
murrer in  its  entirety  was  properly  over- 
ruled by  the  court.  Time  was  then  given 
defendants  to  answer,  and,  having  neglected 
to  do  so,  their  default  was  entered,  and  the 
court  proceeded  to  hear  evidence  of  the  plain- 
tiff, and,  having  found  therefrom  that  all  of 
the  material  allegations  of  the  complaint 
were  sustained,  rendered  Judgment  quieting 
title  to  the  property  in  her.  We  think  thei-e 
1b  no  merit  whatever  in  this  appeal.  The 
only  point  wortliy  of  consideration  is  insuf- 
ficiency of  the  complaint,  but  the  foregoing 
sufficiently  shows  that  It  Is  good  as  against 
that  attack. 

It  Is  contended,  however,  upon  oral  argu- 
ment, that  the  record  shows  a  tenAev  of  a 
certain  amonnt  of  money  to  the  defendants 
by  the  plaintiff,  and  that  it  was  o-ror  for 
the  court  not  to  rendw  Judgment  in  defend- 
ants* favor  for  the  sum  thereby  admitted  to 
be  due.  The  abstract  does  not  disclose  the 
nature  of  the  tender,  but  by  referring  to  the 
transcript  we  find  that  it  was  conditional, 
was  made  before  suit  and  refused  by  the  de- 
fendants, and  the  condition  was  never  ac- 
c^ted  or  complied  with,  and  therefore  It 
would  have  been  improper  to  render  Judg- 
meot  In  favor  of  the  defendants  th^efor. 
None  ai  the  evidence  upon  which  the  decree 
was  based  is  brought  up  In  the  record.  For 
the  purposes  of  this  review,  therefore,  we 
must  assume  that  it  was  abundantly  suffi- 
cient In  all  respects  to  support  the  decree. 


and  to  ofilrm  It,  as  we  do,  we  are  authorized 
to  Indulge  every  reasonable  presumption  not 
contradicted  by  the  record  Itself  In  favor  of 
the  action  of  the  court  below. 

OABBERT,  C  J.,  and  STEELE,  X,  con- 
cur. 

34  Colo.  281 
MITCHELL  V.  PEARSON. 
(Sapreme  Court  of  Colorado.   Oct.  2,  1905.) 

1.  Action— Misjoinder, 

Under  Civ.  Code,  S  70,  permitting  tlie  join- 
der of  certain  causes  of  action  in  tlie  same  com- 
plaint, plaintiff  was  not  entitled  to  joiD  a  cause 
of  action  to  quiet  title  to  certain  land  witli  an 
action  to  recover  a  certain  sum  of  tnooey  under 
a  contract  for  a  conveyance  of  plaintiff's  in- 
terest in  the  land. 

2.  Affeai.— Objections  Not  Mads  at  Tbial. 

Plaintiff  could  not  object  for  the  first  time 
OD  appeal  that  the  court  erred  In  snatainlng  a 
demurrer  to  plaintiff's  complaint  and  diBmisslnp 
the  action,  tor  the  reason  that  before  the  court 
had  acted  <»  the  demurrer  defendant  had  ten- 
dered to  plaintiff  a  certain  sum  of  money  In 
settlement  of  the  claim. 

3.  Tbndbs— AccBPTAnca. 

Where  plaintiff  did  not  accept  a  tender 
made  and  give  ootice  thereof  within  five  days, 
as  required  by  Civ.  Code,  S  281,  declaring  that 
in  the  absence  of  such  acceptance  the  offer  shall 
be  deemed  withdrawn,  plaintiff  was  not  en- 
titled to  rely  on  the  tender  to  prevent  the  dis- 
missal of  the  action. 

4.  Taxation— Bedevption  fbou  Tax  Baix— 

Tendeb. 

Where  a  tender  of  the  amount  of  taxes. 
IKnalty.  coats,  and  interest  necessary  to  redeem 
plaintiff's  property  from  an  illegal  tax  sale  was 
conditioned  on  a  relinquishment  of  all  of  plain- 
tiff's title  to  the  property,  and  of  a  conveyance 
thereof  by  him  to  defendant,  which  tender  was 
refused,  plaintiff  could  not  thereaft^  rea>ver 
judgment  for  the  amonnt  tendered. 
8.  Appeal— Abstbact—Imfbopeb  Pbkpaba- 
tion. 

Where  appellant  obtained  permission  from 
the  Court  of  Appeals  to  make  necessary  cor- 
rections in  his  abstract  by  interlineation,  to 
make  the  same  comply  with  Court  of  Appeals 
rule  14  (80  Pac.  viii),  but  the  interlineations 
made  did  not  constitute  a  compliance  with  the 
rule,  and  appellant's  reply  brief,  instead  of 
being  printed  as  required  by  rule  17  (80  Pac. 
ix).  was  in  indistinct  and  blurred  typewriting, 
such  violation  of  the  rules  warranted  an  affirm- 
ance of  the  judgment. 

Appeal  from  District  Court,  Arapahoe 
County;  P.  L.  Palmer,  Judge. 

Action  by  Walter  G.  Mitchell  against  Sarah 
E.  Pearson.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  ai^als.  Afllrnied. 

W.  a  Mitchell  and  Oeo.  W.  Taylor,  for  ap- 
pellant Joshua  Grozler,  for  appellee. 

CAMPBELL,  J.  The  complaint  upon  Its 
face  purports  to,  and,  as  we  think,  does, 
contain  two  separately  alleged  causes  of  ac- 
tion. The  first  is  In  substance  that  the 
plaintiff  Is  the  owner  and  In  possession  of 
real  estate,  the  fee  of  which  he  claims,  to 
which  defendant  asserts  a  hostile  title, 
which  is  without  semblance  of  right.  Fol- 
lowing these  allegations,  and  In  a  separate 
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dlTlBion  of  tbe  complaint.  Is  tbls  langnage: 
"For  a  aecond  cause  of  action  the  plaintiff 
alleges/'  which  language  is  succeeded  bj 
aTerments  that  plaintiff  and  defendant  enter- 
ed Into  a  certain  contract  whereby  defend- 
ant agreed  to  pay  plaintiff  the  sum  of  $00 
for  the  tatter's  title  to  the  land  presumably 
described  in  tbe  first  cause  of  action,  that 
plaintiff  executed  and  tendered  to  defendant 
a  deed  thertfor,  conveying  all  of  plalntUTa 
Interest  tboreln  to  defendant;  but  the  latter 
neglected  and  refused  to  pay  the  stipulated 
price  therefor,  and  by  reason  thereof  plain- 
tiff aaka  damages  In  the  sum  of  fSO.  The 
prayer  of  the  complaint  is,  not  only  that  the 
title  to  the  property  be  quieted  In  plaintiff, 
but  also  that  plaintiff  have  a  money  Judg- 
ment fOr  the  breach.  To  thla  complaint  the 
defendant  filed  a  demurrer  upon  the  ground 
that  two  causes  of  action  are  Improperly 
united  in  the  complaint ;  one  being  to  quiet 
title  to  real  estate,  the  other  for  damages  tot 
the  breach  of  a  contract  to  pay  money.  The 
court  sustained  the  demurrer  and,  the  plain- 
tiff electing  to  stand  by  his  complaint,  dis- 
missed the  action.  The  plaintiff  brings  the 
case  here  by  appeal,  and  the  only  substantial 
ground  urged  for  reversal  Is  that  tbe  court 
Improperly  snatalned  the  special  demurrer. 
That  the  plaintiff  Intended  to  state  two 
causes  of  action  In  the  complaint  la  apparent, 
and  that  he  succeeded  In  tbe  effort  we  think 
equally  clear.  Not  only  does  be  purport  to 
state  a  second  cause  of  action,  which  Im- 
plies the  statement  of  a  first,  but,  as  the 
foregoing  summary  shows,  his  purpose  was 
accomplished.  That  these  causes  were  Im- 
properly united  is  beyond  question.  Section 
70  of  our  Civil  Code  permits  the  Joinder  of 
certain  causes  of  action  In  the  same  com- 
plaint, but  the  present  action  does  not  fall 
under  either  of  the  three  classes  therein  de- 
scribed. This  la  so  clear  that  we  need  not 
discuss  its  provisions. 

It  Is  objected,  however,  upon  this  hearing 
that,  because  the  record  shows  that  before 
the  ruling  of  the  trial  court  upon  the  demur- 
rer tbe  defendant  tendered  to  the  plaintiff 
the  sum  of  $16.10,  it  was  error  to  sustain 
the  demurrer  and  dismiss  the  action  at 
plaintiff's  cost,  but  Judgment  should  have 
been  rendered  for  plaintiff,  at  least  for  the 
sum  tendered,  which  was  an  admission  that 
tbe  amount  tendered  was  due.  No  such 
contention  seems  to  have  been  made  below; 
but,  if  it  had  been,  it  was  without  merit 
If  this  was  a  tender,  under  section  281  of 
the  Civil  Code  it  was  not  good.  That  sec- 
tion provides  that  the  defendant  may,  at  any 
time  before  trial  or  Judgment,  make  a  tender 
to  the  plaintiff;  but  to  avail  himself  of  it 
plaintiff  must  accept  the  offer  and  give  notice 
thereof  within  five  days,  and  if  be  does  not 
do  80  the  offer  shall  be  deemed  withdrawn, 
and  shall  not  be  given  in  evidence.  The 
record  falls  to  show  any  acceptance  oC  this 


frfTer  or  notice  thereof,  and  under  the  pro* 
visions  of  thla  section  it  must  be  considered 
as  withdrawn.  For  another  reason  the  ten- 
der must  be  disregarded.  Thla  cause  and 
another  pending  appeal  between  some  of  tbe 
same  parties,  were  atoned  orally  togetbes^ 
and  counsel  on  both  sides,  in  ai^ument  in 
each  case,  have  referred  to  the  record  in  the 
other.  The  record  in  this  case  does  not 
show  the  nature  of  the  tender,  when  made, 
or  for  what  purpose.  But  tbe  record  In  the 
other  case  (MItehell  et  al.  t.  Pearsun,  82  Pae. 
446)  discloses  that  this  tender  was  made  be- 
fore suit,  that  it  purported  to  be  tbe  amount 
of  taxes,  penalty,  costs,  and  Interest  neces- 
sary to  redeem  from  an  illegal  tax  sale  of 
plaintiff's  pro[)erty,  and  that  it  was  condi- 
tioned upon  the  relinqulslunent  of  all  of 
plaintiff's  title  thereto,  and  of  conv^ance 
thereof  by  him  to  def^dant,  and  that  the 
tender  was  refused.  The  plaintiff  was  not 
entitled  to  a  Judgment  for  the  amount  of  the 
tender  under  the  facts  of  the  caB& 

The  point  la  made  by  appellee  that  th» 
abstract  is  radically  defective,  In  that  the 
provlalona  of  rule  14  (80  Pad  vUi)  of  the 
Court  of  A^tealB,  to  which  this  case  was 
originally  taken,  were  Ignored.  Appellant 
claims  that  he  obtained  permission  of  that 
trUiunal  by  In^lineatlons  to  make  the  nec- 
essary corrections  which  would  bring  the  ab- 
stract within  the  rules.  We  observe  that 
the  interlineations  made,  even  if  autlH>r- 
iKed,  do  not  constitute  a  compliance  with 
rule  14,  and  tbe  reply  brief,  which,  instead 
of  being  printed  as  such  rule  requires,  Is  in 
indistinct  and  blurred  typewriting,  flagrant- 
ly violates  rule  17  (80  Pac.  li)  concerning 
printing  of  briefs.  The  affirmance  of  this 
Judgment  may  well  be  based,  not  only  upon 
a  failure  of  appellant  to  comply  with  the 
rules  for  preparing  abstracts  and  prlntiiv 
briefs,  but  for  lack  of  merit  In  the  errors 
which  he  assigns  for  a  reversal. 

The  Judgment  is  right,  and  should  be  af- 
firmed. 

Affirmed. 

OABBBBT,  a  jr..  and  STEELE,  J.,  concor. 


84  Colo.  887 

OITT  or  DEN'TBB  v.  KATIONAI<  BXCH. 
BANK. 

(Supreme  Coart  of  Colorado.   Jane  S,  1005.) 
MuniCIPAL  COBPORATIONS— Stsebt  Iupbove- 

HENTB— Special  Warkants— Lxabilitt  of 
City. 

A  city  which  contracts  for  construction 
of  a  Bidewalk,  giving  in  payment  a  warrant 
payable  out  of  a  it|i^-liil  sidcwtilk  fund,  is  not 
liable  thereon  merely  becautie  it  has  failed  to 
collect  taxes  therefor:  it  not  being  shown  that 
its  assessment  therefor  ig  invalicf.  or  that  it 
has  been  negligent  in  making  the  assessment 

Appeal   ftom  District  Court,  Arapahoe 
County;  John  I.  Mulllns.  Judge. 
Action  by  the  National  Elxchange  Bank 
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against  the  city  of  Denver.   Judgment  for 
plaintiff.   Defendant  appeals.  Reveried. 
Rehearing  denied  October  2. 190S. 

H.  M.  Orabood  and  H.  L.  Rltter,  for  appel- 
lant Herbert  U.  Mtinroe,  tot  appellee. 

STBELB,  J.  Salt  was  brought  by  the  bank 
agalnat  the  dtr  to  recorer  a  general  Judg- 
ment npon  68  warrants  Issued  by  the  dty  t» 
certain  contractors  who  had  built  sidewalks 
under  a  contract  with  tiie  city.  Exhibit  1  Is 
as  follows: 

"$163.90.      aty  Auditor's  Office.      No.  & 

"Denver,  Colo.,  Oct.  1,  1890. 
"Treasurer  of  the  City  of  Denver : 

"Pay  to  Regan  and  Delaney  or  order  one 
hundred  sixty-three  90/100  dollars,  out  of 
the  Special  Sidewalk  Fund  of  East  Denver 
Sidewalk  District  No.  2,  being  payment  for 
construction  of  sidewalk  front  of  lota  num- 
bered 20,  Block  43,  Evans  Addition,  In  the 
City  of  Denver,  as  shown  by  City  Engineer's 
certificate  No.  S  on  file  in  this  office. 

"Wolfe  Londoner,  Mayor. 
"A.  A.  McKnlght,  City  Auditor, 
"Geo.  R.  Raymond,  D^ 

"Attest : 
"W.  H.  Mllbum,  City  Clerk, 
"Per  W.  E.  KlAaddea,  Dep. 
"[City  Seal.]" 

The  payment  of  this  warrant  Is  guarantied 
and  issued  by  the  City  of  Denver  under  the 
conditJons  of  Ordinance  No.  106,  Series  of 
1889,  as  amended  by  Ordinance  Na  20,  Series 
of  1890. 

Indorsement  on  face : 

"Presented  for  payment  April  24,  1891. 
No  funds.  This  warrant  draws  Interest  from 
this  date  at  six  per  cent,  per  annum. 

"J.  P.  Adams,  City  Treasurer." 

Indorsements  on  back : 

"Regan  &  Delaney,  by  Chas.  Connor,  Atty. 
In  Fact 

"R^an  &  Delaney." 

Sixty-seven  other  warrants  similar  In  form 
were  filed  as  exhibits.  All  the  warrants  are 
held  by  the  bank  through  proper  Indorse- 
ments. The  plaintiff  does  not  in  its  com- 
plaint, undertake  to  hold  the  city  upon  any 
supposed  guaranty  indorsed  upon  the  war- 
rant, but  seeks  a  general  Judgment  against 
the  city  because  of  its  failure,  as  alleged  In 
the  complaint,  to  provide  a  fund  out  of  which 
the  warrants  shall  be  paid.  It  Is  admitted  by 
plaintiff  that  no  special  ordinance  guaranty- 
ing payment  of  said  warrants  was  passed  in 
manner  and  form  provided  by  law.  The  com- 
plaint alleges,  among  other  things,  "that  the 
defendant  has  wholly  failed  to  provide  at 
any  time  any  money  In  said  apeoial  sidewalk 
fund  of  East  Denver  sidewalk  district  No.  2 
with  which  to  pay  said  warrant,  or  any  part 
thereof,  or  the  Interest  thereon,  or  any  part 
thereof,  and  that  the  same  is  still  wholly  un- 
paid." The  city  demurred,  but  the  demurrer 
was  overruled.  In  the  answer  filed  It  is  set 
82  P.— 29 


forth,  in  substance,  that  the  dty  had  taken  ev- 
ery step  required  of  it  by  law  to  he  taken  for 
the  purpose  of  assessing,  collecting,  and  dis- 
bursing a  fund  for  the  payment  of  the  war- 
rants Issued  to  said  contractors ;  that  the  said 
assessment  was  duly  certified  to  the  clerk  of 
Arapahoe  county  on  January  6, 1898 ;  that  the 
same  has  been  by  said  clerk  placed  upon  the 
tax  list  as  a  si>eclal  assessment  against  each 
of  the  lots  named;  that  the  city  has  been 
and  is  now  collecting  such  assessment  In  the 
same  manner  as  general  city  taxes  are  now 
collected,  and  the  said  assessment  has  been 
and  Is  now  a  Hen  upon  the  said  lota,  and  all 
moneys  received  by  the  city  of  Denver  from 
the  county  treasurer  In  the  collection  of  said 
assessment  are  placed  by  the  said  treasurer 
of  the  city  of  Denver  in  said  special  sidewalk 
fund  of  East  Denver  sidewalk  district  No.  2 
for  the  payment  of  said  warrants;  and  that 
said  warrants  will  be  paid  by  the  said  treas- 
urer of  the  city  of  Denver  In  the  order  of 
their  issuance  out  of  the  moneys  and  funds 
in  said  special  sidewalk  fund  as  rapidly  as 
money  la  received  as  aforesaid  for  the  pay- 
ment of  the  same. 

This  and  other  portions  of  the  answer  were 
on  motion  stricken,  and  the  court  rendered  a 
general  Judgment  against  the  city  in  the  sum 
of  ?4,934.78.  From  the  judgment  the  dty  ap- 
pealed, and  we  have  now  but  one  question 
presented  for  our  consideration,  and  that  Is 
whether  the  city  Is  liable  on  the  warrants 
Issued  by  It  and  made  payable  out  of  the 
special  fund,  In  the  absence  of  an  allegation 
that  there  Is  mon^  In  the  fund  to  pay  the 
warrant,  or  an  allegation  that  the  city  has 
not  made  and  cannot  make  a  valid  assess- 
ment and  levy  upon  the  property  abutting  the 
improvements.  It  Is  held  In  Travelers'  In- 
surance Co.  V.  Denver,  11  Colo.  435,  18  Pac. 
556,  that  in  an  action  upon  warrants  drawn 
on  a  special  fund  it  is  necessary  for  the  plain- 
tiff to  allege  that  there  is  money  In  that  fund 
to  pay  the  same.  In  the  case  of  Bill  v.  City 
of  Denver,  decided  by  Judge  Brewer  when 
Circuit  Judge  of  the  United  States.  It  Is  held 
that  the  city  was  liable  on  an  Implied  guar- 
anty on  a  warrant  Issued  by  it  payable  out 
of  a  special  fund,  where  it  appeared  that  the 
special  assessment  made  by  the  city  was 
void.  It  was  said  In  the  course  of  the  opin- 
ion :  "It  is  insisted,  on  the  part  of  the  city, 
that  its  sole  liability  was  the  making  of  an 
assessment  and  levy  ujwn  this  sewer  district, 
and  that  If  it  has  failed  to  discharge  that  duty, 
the  plaintiff's  sole  remedy  Is  by  mandamus 
proceedings  to  compel  It  to  proceed  there- 
with ;  and  familiar  cases  are  cited,  In  which 
a  party  takes  a  warrant  drawn  on  a  partic- 
ular fund,  or  makes  a  contract  for  services 
payable  out  of  a  particular  fund,  and  hie  rem- 
edy is  uniformly  limited  to  that  fund,  as, 
for  Instance,  If  he  takes  a  warrant  fi-om  the 
county  payable  out  of  the  poor  fund,  he  can- 
not thereafter  Insist  that  the  county's  general 
revenues  shall  be  appropriated  to  that  war- 
rant But  I  do  not  think  that  rule  la  appU- 
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cable  In  ctse.  The  dty  made  the  con- 
tract, and  impliedly  guarantied  that  It  would 
make  a  levy  upon  certain  property  for  the 
payment  of  these  warrants.  •  •  •  The 
plaintiff,  therefore,  had  a  right  to  rely  upon 
the  tact  that  the  had  power  to  proceed 
and  make  thla  levy;  and  It  comes  wltbln 
tboBe  familiar  cases  In  which  a  dty,  having 
c<mtracted  for  Improv^ents  along  the  line 
of  a  street,  guarantying  impliedly  that  It  will 
levy  and  collect  taxes  npon  the  abutting  lot- 
owners  for  the  purpose  of  paying  for  those 
Improvements,  by  falling  thereafter,  wh^  the 
work  is  done,  to  make  the  levy,  becomes  per* 
sonally  liable."  29  Fed.  844. 

A  great  number  of  authorities  an  dted 
which  hold  that  where  a  dty  makes  a  con- 
tract for  public  Improvements,  and  agrees 
that  It  will  make  an  assessment  npon  the 
abutting  property  to  pay  for  the  Improve* 
mentfl,  and  issues  Ita  wanante  drawn  against 
a  epedai  fond,  it  Is  liable  genoully  for  the 
Improvements  and  npon  the  warrants  when- 
ever It  shall  appear  ttut  it  baa  been  unable 
to  make  the  assessment  or  has  negligently 
failed  to  make  the  assessment  But  we 
do  not  believe  that  the  dty  is  liable  on  these 
warrants,  In  the  absence  of  proof  that  Its  as- 
sessment  Is  Invalid  or  that  It  has  been  negli- 
gent in  making  the  assessment  The  mere 
fact  that  it  has  failed  to  make  the  collection 
of  taxes  la  not  we  think,  snffldent  to  render 
the  dty  liable  npon  the  warrants.  In  the 
case  of  Board  of  County  Commissioners  v. 
Rims,  31  Colo.  4^  74  Pac.  4S7,  the  court  held, 
speaking  of  certain  county  bonds  made 
payable  from  a  special  fund:  "Purchasers 
are  charged  with  notice  of  the  prescribed 
mode  of  payment  This  method  of  payment 
and  enforcement  of  the  same  is  exclusive,  ex- 
cept as  In  case  of  county  warrants,  where  for 
some  exceptional  reason,  such  as  a  diversion 
of  the  fund,  a  different  procedure  may  be  re- 
sorted to.  If  the  tax  had  been  levied  and  col- 
lected, and  there  were  In  the  bands  of  the 
treasurer  sufficient  funds  to  pay  the  same  in 
the  manner  prescribed  by  the  funding  act  &iid 
the  treasurer,  upon  demand,  refused  to  pay 
them,  plaintiff's  remedy  was  by  mandamus 
to  compel  payment  If  the  commissioners 
had  failed  to  discharge  their  duty  In  levying 
the  tax,  the  remedy  was  by  mandamus 
against  the  board  to  compel  the  levy  of  the 
tax.  We  think  It  clear  from  the  allegations 
of  the  complaint  and  under  the  provisions  of 
the  funding  act  and  the  method  of  payment 
therein  provided,  that  an  action  to  recover  a 
money  judgment  against  the  county  upon 
such  bonds  and  coupons  will  not  lie,  but  that 
mandamuA,  either  against  the  board  or  the 
treasurer,  as  the  case  may  be,  is  the  only 
remedy,  unless  an  exceptional  case  Is  present- 
ed, as  above  Indicated,  to  which  class  the  case 
made  in  this  complaint  does  not  belong." 

We  regard  this  case  as  applicable  to  the 
one  at  bar,  and  decisive  of  It.  There  is  no 
difference  In  prindple  between  a  special  war- 
rant of  a  county  and  a  special  warrant  of  a 


dty,  and  we  must  bold  that  ^e  complaint 
bavlng  failed  to  set  forth  such  facts  as  ar« 
Indicated  In  Board  of  County  Commissioners 
T.  Sims  were  necessary,  the  judgment  should 
not  have  been  rendered  against  the  dty.  • 

The  judgment  la  reversed,  and  the  causa 
remanded. 

OABBBBT.  a  J.,  and  OAMPBSLI^  J« 
concur. 

03  Vro.  49T> 

WBIOHT  et  aL  t.  TOWN  OF  HABT- 
VILLB. 

(Sapreme  Court  of  Wyoming.  Oct  21.  190S.) 
On  petltl<m  for  rehearing.  Denied. 
For  former  opinion,  see  81  Pac  MB. 

VAN  ORSDEL,  J.  This  cause  was  dedded 
at  the  last  term  of  this  court  81  Pac.  648. 
Thereafter,  and  within  time,  a  petition  for 
rehearing  and  brief  in  support  thereof  were 
filed  by  the  defendant  In  error.  After  & 
careful  examination  of  ttie  petition  and  tbe 
authorities  dted  in  tbe  brief,  we  find  notliing 
presented  that  wss  not  carafullj  considered 
at  the  former  bearing. 

Rehearing  denied. 

POTTBB,  a  J.,  and  BBABD.  J.,  concur. 

'  (33  Mont  116) 

BTATD  ex  rel.  FCTNN  t.  DI8TBI0T 
COURT  OF  FIFTH  JUDICIAL 
DIST.  et  al. 
(Sapreme  Court  of  Montana.  Oct  16.  1906.) 
CoimuFT  —  JuRismcnoiT  —  Pbocxdubb  — 
Wbittbr  CHABQsa— Necbsbitt. 
The  court  has  no  jurisdiction  to  proceed 
with  the  hearins  of  one  arrested  by  a  commis- 
sioner appointed  to  divide  water  among  the 
persons  declared  by  the  decree  of  court  en- 
titled thereto,  as  anthorized  by  Sees.  Laws  1905, 
p.  144,  c.  64,  conferring  on  tbe  coouniEsIoner 
the  power  of  a  sheriff  to  arrest  persons  charged 
with  interfering  with  the  distrlbntion  made* 
and  charged  with  interfering  with  the  commis- 
sioner's distribution,  unless  a  written  cbarm 
is  made  as  re<iuiced  by  Code  Civ.  Proc.  S  2172 
et  seq.,  regulating  proceedings  for  cootempt. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Cent  Dig.  Contempt  S  143.] 

Application  by  the  state,  on  the  relation 
of  Thomas  Flynn,  against  the  district  court 
of  the  Fifth  Jndlclal  district  and  another, 
for  a  writ  of  review  to  annul  an  order 
adjudging  relator  guilty  of  contempt  An- 
nulled. 

See  60  Paa  483. 

a  B.  Nolan,  for  relator.  Albert  J.  Gal«i, 
Atty.  Oen..  H.  B.  Melton,  and  Bdwln  Norrla, 
for  reapondoiti. 

BRANTLY,  C.  J.  Application  for  writ 
of  review  to  annul  an  order  of  the  district 
judge  of  tbe  Fifth  district  adjudging  the 
relator  guilty  of  contempt  On  October  1, 
1888,  the  district  court  of  Beaverhead  coun^. 
In  a  cause  entitled  "Selway  et  al.  v.  Thomas 
Flynn  et  aL,"  rendered  and  entered  a  decree 
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adjudicntlng  the  rights  of  the  respective 
parties  plaintiff  and  defendant  to  the  use  of 
the  waters  of  Black  Tall  Deer  creek  In 
that  county,  and  pen>etuully  enjoining  them 
from  Interfering  with  each  other  In  the  ex- 
ercise of  these  rights.  The  date  of  the  re- 
lator's earliest  appropriation,  as  found  and 
filed  In  the  decree,  Is  April.  1881,  and  the 
amount  550  Inches.  To  satisfy  the  rights 
prior  In  date  to  those  of  the  relator,  there 
are  required  about  2,700  inches.  On  July 
12th  of  this  year,  and  during  the  days  Im- 
mediately succeeding,  the  volume  of  water 
flowing  In  the  creek  waa  much  less  than 
this  amount.  The  commissioner  had  made 
distribution  of  the  waters  under  the  decree, 
and  there  was  not  enough  to  supply  all 
prior  rights,  so  that  it  was  necessary  to 
close  relator's  headgate  and  exclude  the 
water  from  his  ditch  entirely.  This  was 
done.  Immediately  thereafter,  notwithstand- 
ing the  action  of  the  commissioner,  the  re- 
lator so  arranged  his  headgate  that  about 
three  Inches  of  water  were  diverted  from 
the  stream  and  allowed  to  flow  down  to 
the  relator's  bouse,  where  It  was  consumed, 
under  the  claim  that  the  relator  had  a  right 
under  the  decree  to  divert  any  amount  re- 
quired to  supply  his  domestic  uses.  There- 
upon the  commissioner  arrested  him  and  took 
him  before  the  district  Judge,  who,  after  a 
hearing,  adjudged  him  guilty  and  sentenced 
him  to  pay  a  fine.  There  was  no  affidavit 
presented  to  the  Judge  setting  forth  the 
facts  constitntlDg  the  contempt  The  pro- 
ceeding was  had  under  the  provisions  of 
section  1  of  the  act  of  1905  (Sess.  Laws 
1905,  p.  144,  c.  64),  which  makes  It  the 
duty  of  district  Judges,  under  certain  clr- 
clrcumstances,  to  appoint  commissioners  to 
measure  and  divide  water  among  the  persons 
declared  by  decree  of  court  to  be  entitled 
to  the  use  of  them.  This  section  provides, 
among  other  things,  that  "such  commissioner 
or  commissioners  shall  have  authority  to 
enter  upon  any  ditch,  canal,  aqueduct,  or 
other  source  for  conveying  the  waters  af- 
fected by  such  decree,  and  to  visit.  Inspect 
and  adjust  all  headgates,  or  other  means  of 
distribution  of  such  waters,  and  shall  have 
the  same  power  as  a  sheriff  or  constable  to 
arrest  any  or  all  persons  interfering  with 
the  distribution  made  by  him,  and  to  take 
such  person  so  ari'ested  before  the  Judge  of 
the  district  court  for  trial  for  ccmtemivt  of 
the  decree  of  said  court." 

The  contention  of  relator  Is  that  the  order 
complained  of  Is  void  and  in  excess  of  juris- 
diction, for  that  the  arrest  was  made  and 
the  conviction  had  without  an  affidavit  being 
first  presented  to  the  district  judge  setting 
forth  the  facts  constituting  the  contempt. 
l%e  Attorney  Oeneral,  appearing  for  the 
respondent,  contends  that  under  the  act  cited 
the  oommissloner  occupies  the  same  relation 
to  the  court  as  does  a  referee  or  arbitrator, 
and  that  a  violation  of  bis  order  or  an 
obstruction  of  him  in  the  performance  of 


his  duties  by  a  party  to  the  decree  to  a' 
contempt  in  the  immediate  view  and  pres- 
ence of  the  court,  and  not  a  constructive 
contempt.  It  Is  a  sufficient  answer  to  the 
latter  contention  to  observe  that  the  act 
grants  to  the  commissioner  the  same  power 
as  that  possessed  by  a  sheriff  or  constable 
to  make  arrests.  It  does  not  constitute  him 
a  judicial  offic-er,  but  merely  a  ministerial 
or  executive  agent  to  enforce  the  provisions 
of  the  decree  and  to  make  arrests  In  the 
performance  of  his  duties,  JiMt  as  a  sheriff 
or  constable  may  make  them,  and  not  other- 
wise. The  mode  by  which  contempts  are  to 
be  punished  as  such  is  prescribed  tn  section 
2172  et  seq.  of  the  Code  of  Civil  Procedure. 
It  is  only  where  a  contempt  la  committed 
in  the  presence  of  the  court  or  Judge  that 
the  formality  of  a  written  charge  may  be 
dispensed  with.  The  act  of  1905,  supra, 
does  not  purport  In  any  way  to  amend  or 
modify  these  provisions.  Such  being  the 
case,  these  provisions  are  the  only  guide, 
and  they  must  be  observed.  The  contempt 
not  being  committed  in  the  presence  of  the 
court  or  Judge,  neither  the  court  nor  judge 
had  authority  to  proceed,  except  upon  a 
written  charge  on  oath  setting  forth  in  direct 
language  the  facts  cavstitutlng  the  contempt. 
Boston  &  Mont.  Con.  O.  &  S.  Mln.  Co.  T. 
Montana  Ore  Pur.  Co.,  24  Mont.  117,  60 
Pac.  807.  When  the  relator  in  this  case 
was  brought  before  the  Judge  by  the  com- 
missioner, the  latter  made  an  oral  statement 
to  the  judge,  who  thereupon  proceeded  to 
hear  the  evidence  and  make  the  order  com- 
plained of.  At  the  hearing  counsel  for  re- 
lator devoted  some  time  to  a  discussion 
of  the  question  whether  or  not  the  act  of 
1905  authorizes  the  commissioner  to  make 
arrests  without  warrant,  and  Insisted  that 
If  such  Interpretation  be  given  to  the  statute, 
it  must  be  declared  unconstitutional.  The 
statute  does  not  In  terms  authorize  an  arrest 
without  warrant ;  nor  is  It  necessary  now 
to  consider  the  question  whether  it  does  80 
by  implication.  The  only  question  now  be- 
fore us  is  wliether  the  Judge  had  Jurisdiction 
to  proceed  with  a  hearing  without  a  written 
chai*ge.  We  think  he  did  not.  The  order 
is  therefore  annulled. 
Annulled. 

MILBCRN  and  HOLLOWAY.  JJ.,  concur. 


STETHEM  et  al.  v.  8KINNBB,  Water  Mas- 
ter. 

(Supreme  Court  of  Idaho.  Sept.  5,  1905.) 

1.  Mandamus— Parties  im  Intekest. 

In  an  action  to  procnre  a  peremiJtory  writ 
of  mandate  against  a  water  master,  command- 
ing him  to  distribute  waters  from  a  different 
stream  than  that  named  in  the  decree  under 
which  be  is  making  distribution,  all  parties  to 
be  affected  thereby  idiould  be  made  parties  to  the 
action. 
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&  WaTESS  and  WAXXE  COUBSBS— iBBIQATIOlf 

— Decpee  tob  Dibtbibution. 
Where  a  water  decree  is  clear  upon  ftB  face 
H  to  the  streaiA  frcnn  which  diverakm  and  dis- 
tribution Bhall  be  made,  a  water  master  will 
not  be  required  to  look  beyond  the  decree  and 
examine  the  findi'^gs  for  directions  or  anthorl^. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Lemhi  Coun- 
ty; Jas.  U.  Bterene,  Judge. 

AcUon  by  William  T.  Stetbem  snd  otbere 
against  Martin  B.  Skinner,  water  master. 
Demurrer  to  complaint  snatalned  and  peti- 
tion dlamiaaed.  and  plaintUb  appeoL  Af- 
firmed. 

B.  P.  Qnarles  and  Gna  B.  Qaarles,  for  ap- 
pellants. J.  H.  Padgham,  F.  J.  Cowen,  and 
H,  G.  Redwlne,  for  respondent. 

AXLSHIE.  J.  Thla  action  was  commenced 
In  the  district  conrt  for  the  purpose  of  ob- 
taining a  peremptory  writ  of  mandate 
against  the  defendant,  Martin  B.  Skinner, 
as  water  master  of  the  Jessie  Creek  district, 
In  Lemhi  county.  It  Is  alleged  by  the  bill 
or  complaint  that  the  defendant,  as  such 
vater  master,  has  dlstribnted  to  B.  T.  and 
W.  S.  Andrews,  John  Long,  and  ESmer  Man- 
ful certain  waters  out  of  the  left-hand  fork 
of  Jessie  creek,  while  in  fact  the  distributloa 
sbould  be  made  to  them  out  of  the  right- 
band  fork  of  that  stream.  It  is  alleged  that 
In  the  year  1893,  in  an  action  then  prose- 
cuted in  the  district  court  in  and  for  Lemhi 
county,  wherein  E.  T.  and  W.  S.  Andrews 
were  plaintiffs  and  John  Martin  and  others 
were  defendants,  a  decree  was  duly  and 
regularly  entered  adjudging  and  decreeing 
the  respective  rights  and  priorities  of  the 
Tarfous  parties  to  that  action  In  and  to  the 
waters  of  Jessie  creek.  It  is  claimed  by 
the  appellants  In  this  case  that  the  defend- 
ant water  master  Is  not  distributing  the 
waters  of  that  stream  as  directed  by  the  de- 
cree In  Andrews  v.  Martin  et  al.  The  plain- 
tiffs have  attached  to  their  complaint  a  copy 
of  the  findings  of  fact  and  conclusions  of 
law,  and  also  of  the  Judgment  as  entered  In 
1893,  In  the  case  of  Andrews  r.  Martin  et  al. 

The  only  qnestion  urged  by  the  appellant 
Is  that  the  water  master  distributes  the 
amount  of  water  to  which  Andrews,  Long, 
and  Manful  are  entitled  out  of  the  'left- 
hand  fork"  of  Jessie  creek.  Instead  of  from 
the  "right-hand  fork."  from  which  appel- 
lants contend  the  distribution  ebould  be 
made.  In  Andrews  v,  Martin  et  al.,  the 
court  found  that  the  diversions  and  appro- 
priations made  lay  Andrews.  Long,  and  Man- 
ful were  from  the  "right-hand  fork  of  Jessie 
creek"  In  1867  and  1868;  but  when  we  turn 
to  the  conclusions  of  law,  we  find  that  the 
court  concluded  as  a  matter  of  law  that 
Andrews  was  entitied  to  100  inches  of  the 
waters  of  "Jessie  cre^"  and  that  Manful 
was  entitled  to  75  Inches  of  the  flow  of 
"Jessie  cre^"  and  Long  to  16  Incbes  of  the 


waters  of  "Jessie  creek.**  We  also  find  flie 
aame  lanffoage  used  In  the  decree,  tbe  court 
deoeelng  each  the  number  of  Inches  to 
which  he  was  entitled  out  of  the  waters  of 
"Jessie  creek"  without  reference  to  either 
the  right  or  left  hand  fork  of  the  creek. 
This  decree  has  stood  for  12  years  without 
b^ng  questioned  or  attacked,  and  now  the 
attack  comes  In  a  ww  action  and  between 
new  parties. 

Tbe  respondent  contends  here  that  fba 
judgment  la  clear  and  explldt  on  its  face, 
and  that  he  can  only  be  reqoired  to  look 
to  the  Judgment  or  decree  for  his  Instruc- 
tions as  to  the  amount  of  water  he  shall 
distribute  to  each  dalmant.  He  also  claims 
that  the  water  users  wbo  are  to  be  affected 
by  the  writ  should  be  made  parties  to  tbe 
action.  It  Is  certainly  correct  that  the  court 
could  not  properly  enter  a  judgment  direct- 
ing the  water  master  to  distribute  the  wa- 
ters in  any  other  manner  than  tbat  expressed 
uiwn  tbe  face  of  the  decree  without  naklng 
the  parties  to  be  afCected  thereby  parties  to 
the  action  and  bringing  them  Into  the  case. 
It  is  admitted  by  the  appellants  thct,  if  the 
court  In  this  action  Is  cnly  to  look  to  the 
decree  entered  In  the  case  of  Andrews 
Martin  et  al.,  then  the  Judgment  In  this  case 
should  probably  be  affirmed.  We  think  that 
position  ia  correct,  and  we  are  also  etUsfled 
tbat  In  a  case  like  this,  where  tbe  decree 
upon  Its  face  is  eirplldt  as  to  tbs  stream 
from  which  the  waters  are  to  be  ^trlbuted, 
the  water  master  cannot  be  required  to  look 
beyond  tbe  decree  itself.  The  findings  of 
fact,  while  a  part  of  the  Judgment  roll  under 
our  statute,  are  not  a  part  of  the  Judgment 
A  party  dissatisfied  with  a  Judgment  entered 
by  the  trial  court  may  have  the  same  re- 
versed, IC  not  supported  by  the  findings  of 
fact,  or  modified.  If  It  goes  beyond  that  an- 
thorlzed  by  the  findings  ot  fact,  or  for  tbe 
purpose  of  moving  for  a  new  trial,  and  on 
appeal,  may  refer  to  tbe  entire  Judgment  roll, 
and  may  also  do  likewise  where  the  question 
of  res  adjudlcata  arises;  but  It  does  not  fol- 
low that  a  ministerial  o3)cer,  such  as  a 
water  master,  can  be  required  to  go  beyond 
tbe  plain  provisions  of  a  decree  to  asco-taln 
whether  or  not  tbe  same  la  supported  by  tbe 
findings,  or  even  to  determine  wbetber  there 
be  a  confilct  between  the  findings  and  decree. 
As  bearing  on  this  point,  see  Weebawken 
Ferry  Co.  v.  Sisson,  17  N.  J.  Bq.  476;  Crom- 
well T.  Sac.  Co.,  M  n.  S.  351,  24  L.  Ed.  195; 
Mitchell  V.  Insley  (Kan.  Sup.)  7  Pac  201; 
Black.  Judgm.  81  609,  687;  Denlke  t.  Denike 
(Sup.)  60  N.  Y.  Supp.  110;  Bank  of  Emporia 

Brlgham  (Kan.  Sup.)  00  Pac.  754;  Auld 
T.  Smith,  23  Kan.  «S;  Hollenbeak  t.  McCoy 
(Cal.)  59  Pac.  201;  Lance  t.  Shaughneesy 
(Sup.)  83  N.  T.  Supp.  515.  Indeed,  a  decree 
might  stand  without  any  findings  whatevn-. 
If  no  objection  t>e  urged  against  It  by  any 
party  affected  thereby  wltbln  flw  time  al- 
lowed for  an  appeal. 
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The  defendant's  demurrer  was  properly 
Bustalned,  and  the  judgment  entered  there- 
on must  be  afflnned.  Costs  awarded  to  re- 
Bpondent 

ST0CK8LAGER,  C.  J.,  concurs.  SULLI- 
VAN, J.,  concurs  in  the  conclusion  tbat  all 
persons  to  be  affected  by  the  order  prayed 
for  are  neceeaary  parties. 


Ex  parte  EAIR.   (No.  1,659.) 
(Supreme  Ck>art  of  Nevada.  Oct.  2,  1905.) 

1.  Evidence— Bele VAN cT—BiQHX  Houb  Law 

— CONOTiTUTlONAUTT. 

On  an  attack  on  the  constituUonall^  of 
Act  Feb.  23,  1903  (St.  1908.  p.  33,  c  30),  im- 
posing a  penalty  on  any  one  vorkink  more  than 
eight  hoars  a  day  in  any  mine,  smelter,  or  mill 
for  the  reduction  of  ores,  on  the  ground  that 
Buch  labor  waa  not  dangerous  to  nealth,  evi- 
dence that  particular  reduction  works  and  mills, 
including  the  one  in  which  petitioner  worked, 
were  heuthful,  as  distinguished  from  the  health- 
faln«8  of  mills  In  general  throughout  the 
country,  was  inadmissible. 

2.  ConerriTimoNAL  Law  — Dbpbivation  of 
Pbopebtt— Right  to  Labok— Dxte  Pbocess 
OF  Law. 

Act  Fab.  23,  1903  (SL  1903,  p.  83,  c.  10), 
regulating  the  hours  of  labor  in  mines  and  ore 
mills,  etc.,  is  not  unconstitutional  as  depriv- 
ing the  miner  of  liberty  and  property  without 
due  process  of  law. 

On  petition  for  rehearing.  Overruled. 
For  former  opinion,  see  80  Fac.  463. 

Alfred  Charte,  for  petitioner.  James  G. 
Sweeney,  Atty.  Gen.,  for  the  State. 

TALBOT,  J.  In  the  petition  for  rehear- 
ing it  is  said  that  we  determined  that  the 
petitioner's  Imprisonment  was  not  in  viola- 
tion of  the  civil  rights  guarantied  to  him  by 
the  Constitution  of  the  state  of  Nevada, 
but  that  we  did  not  decide  the  questions  rais- 
ed as  to  whether  bis  detention  was  in  viola- 
tion of  the  rights  guarantied  to  him  under 
the  fourteenth  amendment  to  the  CJonstltu- 
tlon  of  the  United  States,  and  as  to  whether 
he  was  Imprisoned  without  due  process  of 
law,  and  whether  his  fine  was  eicesslTe. 
The  petition  further  states:  "That,  since 
the  rendition  of  the  opinion  of  the  Supreme 
Court  of  the  state  of  Nevada  declaring  an 
elght-bour  law  constitutional  under  the 
police  power  of  the  state,  the  Supreme  Court 
of  the  United  States  has  declared  such  law 
unconstitutional  In  the  case  of  Lochner  t. 
State  of  New  York  [25  Sup.  Ct  539,  49  L. 
Ed.  037],  on  the  ground  that  'no  state  can 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,'  and  'the 
right  to  purchase  or  to  sell  the  labor  Is  part 
of  the  liberty  protected  by  this  agreement, 
unless  there  are  circumstances  which  ex- 
clude the  right,'  and  'the  general  right  to 
make  a  contract  In  relation  to  his  business 
is  part  of  the  liberty  of  the  Individual  pro- 
tected by  the  fourteenth  amendment  to  the 
Constitution.*    Statistics   were  quoted  to 


show  that  the  occupation  of  baker  was  not 
particularly  imhealthy,  showing  that  out- 
side evidence  can  be  introduced  to  vary  the 
judgment  of  the  Legislature.  Justice  Har- 
lan, In  dissenting,  said  it  was  the  most  Im- 
portant decision  rendered  by  the  Supreme 
Court  of  the  United  States  within  a  century, 
proving  that  the  case  of  Ilolden  v.  Hardy 
[169  U.  S.  368,  18  Sup.  Ct  383,  42  L.  Ed.  780] 
did  not  decide  the  question  of  the  right  of 
men  sui  juris  to  contract  one  with  the  other. 
That  your  petitioner  Is  not  fully  Informed 
of  the  decision  of  the  Supreme  Court  of  the 
United  States  la  the  case  of  Lochner  v.  State 
of  New  York,  but  believes  the  same  to  be 
controlling  in  the  case  at  bar." 

At  the  time  the  rehearing  was  ordered 
the  press  dispatches  Indicated  that  the  Su- 
preme (Tourt  of  the  United  States  had  re- 
versed the  decision  of  the  New  York  Court 
of  Appeals  in  the  Lochner  Case,  69  N.  B. 
873,  101  Am.  St  Rep.  773,  but  the  puhUca- 
tlon  of  the  full  text  of  the  decision  bad  not 
arrived.  From  a  review  of  that  case  (25 
Sup.  Ct.  539,  49  L.  Ed.  937)  It  appears 
that  the  New  York  statute  providing  a  teu- 
faour  day  for  bakers  was  upheld  by  the 
Oneida  coun^  court,  by  three  of  the  five 
Judges  of  the  Supreme  Court,  and  by  four 
of  the  seven  Justices  of  fbe  Court  of  Appeals 
of  that  state,  and  that  It  was  finally  declared 
unconstitutional  1^  five  of  the  nine  Justices 
of  the  Supreme  Court  of  the  United  States. 
It  will  be  seen  that  twelve  of  these  Judges 
deemed  the  act  valid,  and  tbat  ten  of  them 
considered  It  nnconstltutlonaL  The  decisions 
being  by  a  bare  majority  In  every  court 
through  which  the  case  passed,  no  question 
has  ev»  presented  a  sharper  diversity  of 
opinion  among  able  Jurlst^i  than  the  validity 
of  this  statute  concerning  bakers.  The  same 
cannot  be  said  regarding  the  acts  limiting 
the  hours  of  labor  ta  mines  and  mills  for 
the  reduction  of  oreo.  The  legislative  enact- 
ment from  which  ours  is  copied  was  sus- 
tained by  the  full  bench  In  Utah,  and  by 
seven  of  the  nine  Justices  of  the  Supreme 
Court  of  the  United  States  In  Holden  v.  Har- 
dy. The  Supreme  Court  of  Missouri,  In  the 
Cantwell  Case,  78  S.  W.  569,  unanimously 
upheld  the  law,  making  an  eight-hour  day 
for  underground  miners  In  that  state,  and 
all  agreed  that  testimony  tending  to  show 
that  the  work  was  not  unhealthy  could  not 
be  received  to  overthrow  the  statute.  The 
only  decision  found  to  the  contrary  Is  the 
strained  one  In  Be  Morgan  (Colo.  Sup.)  58 
Pac.  1071,  47  L.  R.  A.  52,  77  Am.  St  R^. 
269,  which  led  to  so  much  trouble,  suffering, 
and  loss  of  life  In  Colorado.  The  opinions 
of  the  majority,  as  well  as  those  of  the 
minority,  In  the  Lochner  Case,  refer  to  and 
approve  the  decision  In  Holden  v.  Hardy, 
which  sustains  the  Utah  act  similar  to  ours, 
and  Justice  Brown,  who  wrote  the  opinion 
of  the  court  in  the  last-named  case,  con- 
curred with  the  majority  la  the  other.  The 
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court  of  last  resort  was  careful  to  distinguish 
between  tbe  two.  In  the  decision  of  tbe 
United  States  Supreme  Court  in  Loehner 
T.  New  York  it  is  said :  "Among  tbe  later 
cases  where  the  state  law  has  been  upheld 
by  this  court  Is  that  of  Holden  t.  Hardy, 
109  TJ.  S.  366,  42  L.  Ed.  780.  18  Sup.  Ct  383. 
A  provision  In  the  act  of  the  Legislature  of 
Utah  was  there  under  consideration;  the 
act  limiting  the  employment  of  workmen 
In  all  underground  mines  or  workings  to 
eight  hours  per  day,  except  In  cases  of 
eme^ency,  where  life  or  property  is  in  Im- 
minent danger.  It  also  limited  the  hours 
of  labor  in  smelting  and  other  institutions 
for  the  reduction  or  refining  of  ores  or  met- 
als to  eight  hours  i>er  day,  except  In  like 
cases  of  emergency.  The  act  was  held  to  be 
a  valid  exercise  of  the  police  powers  of  the 
state.  It  was  held  that  the  kind  of  em- 
ployment and  the  character  of  tbe  employes 
in  such  kinds  of  labor  were  such  as  to  make 
It  reasonable  and  proper  for  the  state  to 
interfere  to  prevent  the  employ&i  from  be- 
ing constrained  by  the  rules  laid  down  by 
the  proprietors  in  regard  to  labor.  •  •  • 
There  Is  nothing  In  Holden  v.  Hardy  which 
covers  the  case  now  before  na,  •  •  • 
Tbe  case  differs  widely,  as  we  have  already 
stated,  from  the  expressions  of  this  court 
in  r^ard  to  laws  of  this  nature,  as  stated 
in  Holden  v.  Hardy."  And  in  the  dissenting 
opinions  Justice  Holmes  stated:  "The  law 
sustaining  an  eight-hour  day  for  miners  Is 
still  recent"  And  Justice  Harlan:  "So,  as 
said  in  Holden  t.  Hardy,  'this  right  of  con- 
tract, however,  is  Itself  subject  to  certain 
limitatlona,  which  the  state  may  lawfully 
Interpose  in  the  exercise  of  its  police 
IiowerB.' " 

The  cases  are  distinguished  on  a  question 
of  fact;  work  in  bakeries  not  being  con- 
sidered more  unhealthful  than  In  ordinary 
employments  by  the  majority  of  the  court, 
while  evidently  the  opposite  vras  held  In 
regard  to  labor  in  mines  and  mills  for  the 
reduction  of  ores.  Justice  Peckham,  in  the 
opinion  of  tiie  court,  said :  "We  think  there 
can  be  no  fair  doubt  that  the  trade  of  a 
baker,  In  and  of  Itself,  1b  not  an  unhealthy 
one  to  that  degree  which  would  authorize 
tbe  Ijeglslatnre  to  Interfere.  In  looking 
through  statistlcfl  regarding  all  trades  and 
occupations;  It  may  be  true  that  the  teade 
of  a  baker  does  not  appear  to  be  as  healthy 
as  some  other  trades,  and  Is  also  vastly 
more  heaHliy  than  still  others.  To  the  com- 
mon understanding  the  trade  of  a  baker 
has  never  been  regarded  as  an  unhealthy 
one.  *  *  *  It  seems  to  us  that  the  real 
object  and  purpose  were  idmply  to  regulate 
the  hours  of  labor  in  a  private  business  not 
dangerous  in  any  teal  and  substantial  de- 
gree to  the  health  of  the  employes."  The 
conclusion  of  tbe  Supreme  Court  of  the 
United  States  was  quite  different  regarding 
the  effect  of  labor  in  quartKmllls.  where, 
la  adopting  tbe  language  of  the  Supreme 


Court  of  Utah  In  Holden  v.  Hardy,  It  was 
said:  "Poisonous  gases,  dust,  and  impal- 
pable substances  arise  and  float  In  the  air 
In  stampmllls,  smelters,  and  other  works 
in  which  ore  coutninlng  metals,  combined 
with  arsenic  or  other  poisonous  elements 
or  agencies,  are  treated,  reduced,  and  re- 
fined ;  and  there  can  l>e  no  doubt  that  pro- 
longed effort,  day  after  day,  subject  to  such 
conditions  and  agencies,  will  produce  mor- 
bid, noxious,  and  other  deadly  effects  In 
the  human  system.  Some  organisms  and 
systems  will  resist  and  endure  such  condi- 
tions longer  than  others."  That  the  L^s- 
lature  may  regulate  and  limit  the  hours  of 
labor  In  employments  that  are  dangerous 
and  especially  unhealthy  Is  no  longer  open 
to  doubt.  That  underground  mining,  and 
the  smelting,  milling,  and  reduction  of  ores, 
are  occupations  of  that  kind  and  subject  to 
reasonable  legislative  regulations  such  as 
this  act  provides,  we  think  Is  well  settled  by 
these  decisions  In  Missouri  and  Utah,  and 
by  the  Supreme  Court  of  the  United  States 
in  Holden  v.  Hardy,  and  in  New  York,  and 
by  this  court  In  Re  Boyce,  75  Pac.  1,  65  L. 
R.  A.  47. 

The  question  remains  whether  the  par- 
ticular mill  and  employment  In  which  peti- 
tioner worked  should  be  exempted  from  the 
operation  of  the  statute  under  his  claim  that 
labor  there  is  not  unhealthy.  Subject  to 
objection  and  to  the  admissibility  of  the  evi- 
dence being  determined  later,  witnesses  have 
been  sworn  and  Interrogated  before  us  re- 
garding this  mill  and  a  few  other  wet 
crushing  ones  In  that  vicinity.  On  behalf 
of  petitioner  they  testlfled  that  labor  In  vet 
crushing  qnartsmlUs  Is  perfectly  healthy  and 
preferable  to  outside  work ;  that  the  danger 
depends  npon  the  construction  of  tbe  mill; 
that  there  Is  no  dust  In  the  Dazet  and  other 
wet  crushing  mills  In  that  vicinity,  and  no 
danger  In  amalgamating.  If  the  men  do  not 
let  the  pans  get  too  hot  and  are  careful 
about  raising  tbe  lid ;  that  they  do  not  need 
to  get  their  hands  and  feet  wet;  and  that 
work  around  cyanide  plants  is  mrasually 
healthy.  On  crosB-examlnatlon  Tritnesses 
admitted  that  some  mills  are  unhealthy  be- 
cause improperly  constmcted,  that  dust  may 
arise  from  rock  breakma  in  wet  crushing 
mills,  that  they  bad  known  men  to  become 
salivated,  that  the  constant  din  of  the  bat- 
tery may  affect  tbe  heaUng,  ttiat  cyanide 
produced  sores  on  the  skin  of  men  who 
were  careless  In  shoveling  oat  tanks,  and 
that  work  around  the  pans  Is  considered  un- 
healthy. For  the  petitioner  a  physician  of 
28  years'  experience  stated  tliat  he  knew 
of  no  specific  disease  peculiar  to  mlllmen, 
except,  possibly,  miner's  consumption,  which 
might  arise  from  the  dust  floating  in  tbe 
mills;  that  the  din  may  Injure  the  hearing 
in  some  cases ;  that  the  Jar  would  not  affect 
the  kidneys  of  a  strong  man;  that  during 
7  years'  experience  at  a  mining  town  In  the 
eastern  part  of  the  state  he  found  that  men 
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engaged  with  free  mUllng  ores  'were  gen* 
erally  taealthy,  and  those  engaged  with  base 
area  contaiqing  lead  and  such  Bubstances 
were  liable  to  be  injured ;  that  work  In  un- 
derground mines  was  more  Injurious  tban 
In  mills ;  and  that  men  bad  become  afflicted 
with  miner's  consumption  on  the  Comstock. 
A  witness  for  the  state  testified  that  he  had 
worked  in  the  Dazet  Mill,  the  one  in  which 
petitioner  was  employed;  that  a  car  of  ore 
iB  run  onto  and  dumped  over  a  grizzly  abont 
Bvery  15  minutes,  and  quite  a  dust  artses; 
that  a  rock  breaker  with  large  Jaws  makes- 
flinty  dust,  and  after  a  man  works  there  a 
while  he  can  spit  It  out  in  chunks,  and  that 
the  dust  settled  over  the  mill ;  that  he  nerer 
saw  a  man  clean  the  battery  that  did  not 
get  wet ;  that  he  bad  worked  with  hundreds 
of  men  in  mlUs,  and  had  heard  them  com- 
plain, and  knew  their  hearing  and  nerves 
were  affected ;  that  the  Jar  Injured  bla  kid- 
neys; that  he  knew  a  man  who  had  been 
stricken  with  paralysis  In  a  cyanide  plant; 
and  that  bis  brotbei^in-iaw  died  from  work- 
ing in  mills.  Other  witnesses  testified  that 
men  become  sallTated,  and  that  prolonged 
employment  In  mills  had  a  tendency  to  cause 
deafness  and  nerrousnesa  and  to  break  down 
the  system ;  that  the  men  who  [>erform  the 
labor  In  these  Institutions  generally  consid- 
er  the  work  unhealthy ;  and  that  they  knew 
of  deaths  resulting. 

The  testlmouy  does  not  extend  to  the 
mills  and  reduction  works  generally  through- 
out the  state,  and  is  conflicting,  and  does  not 
show  clearly  that  prolonged  labor  In  them 
and  in  tlie  particular  employment  of  a  gen- 
eral millmaD,  followed  by  the  petitioner, 
would  not  result  In  real  and  substantial 
injury  to  worklngmen  of  ordinary  Tltallty. 
However,  feeling  still  in  accord  with  the 
Supreme  Court  of  Missoarl  in  the  Cantwell 
Case,  we  think  this  evidence  cannot  be  re- 
ceived or  considered  to  affect  the  coustltu- 
tionality  of  the  statute.  If,  for  the  purpose 
of  the  argument.  It  be  conceded  that  no 
one  has  been  seriously  affected  in  health  by 
laboring  in  this  particular  mill  during  the 
past  few  years,  and  that  the  petitioner  has 
followed  with  Impunity  his  avocation  for 
a  period  longer  than  the  usual  life,  this 
does  not  prove  that  months  and  years  of 
labor  in  this  and  other  quartzmills  may  not  | 
disable  or  greatly  Injure  men  of  common  | 
physical  powers.  The  evil  results  are  not  i 
always  Immediate  nor  easily  ascertained  in  I 
advance.  Minds  may  honestly  differ  as  to 
whether  they  will  ever  occur.  Under  cer- 
tain conditions  some,  and  especially  those 
who  are  Interested,  may  earnestly  believe 
that  particular  mills  and  part  of  the  labor 
in  them  should  be  immune  from  this  enact- 
ment ;  but  the  future  may  prove  the  wisdom 
of  the  Legislature  in  regard  to  them,  as 
the  past  has  done  concerning  underf^round 
mines  and  institutions  generally  for  the  re- 
duction of  ores.  If  exceptions  were  to  be 
made,  based  on  the  peculiarities  of  the  mill 


or  ita  metiiod  of  operation,  -or  on  -the* 
chemlcalfl  used,  or  on  the  ingredients  of  the 
ore,  t>r  on  the  ability  of  some  workmen  to 
maintain  their  health  longer  than  others, 
there  would  be  great  uncertainty  and  much, 
litigation  in  securing  the  benefits  of  the  act, 
and  It  could  thereby  be  nullified  to  a  great 
extent 

The  fact  that  controls  the  decision  In  the 
liochnw  Case— the  finding  of  the  majority 
of  the  court  of  lost  resort — that  the  trade  of 
a  baker  Is  not  more  unhealthy  than  ordinary 
occupations,  appears  to  be  based  on  Judicial 
knowledge  aided  by  statistics  and  general  In- 
formation, and  not  upon  testimony.  Essen- 
tially the  same  Is  tme  of  the  couciaslon  of 
this  court  iR  this  case  and  in  Re  Boyce,  and 
of  the  opinion  reached  In  Holden  r.  Hardy 
by  the  court  In  Utah,  and  followed  and  ap- 
proved by  the  Supreme  Court  of  the  United 
StateSi  holding  that  labor  In  mines,  smelters, 
and  Instltutlmis  fbr  the  reduction  and  re- 
fining of  ores  Is  so  hazardous  and  unhealthy 
as  to  Justify  the  ZjCglslature  in  limiting  the 
hours  of  labor  In  those  places.  We  held  it 
was  a  matter  of  common  knowlec^  that  men 
sickened  and  died  as  a  result  of  labor  in  un- 
derground mines  and  quartzmills,  and  by  way. 
of  example  refwred  to  the  well-known  fact 
that  in  <me  of  the  largest  plants  In  the  state 
the  most  of  the  men  died  In  from  a  few 
months  to  two  years  from  the  effects  of 
flinty  dust  from  quartzlte  ores.  Recently, 
and  since  the  submission  of  this  case,  there 
casually  appeared  before  this  court,  as  a  spec- 
tator during  the  argument  of  a  water  suit,  a 
man  in  the  advanced  stages  of  miner's  con- 
sumption, sallow,  emaciated,  and  with  hollow 
cough ;  an  impressive  exhibit  of  the  frequent 
effect  of  work  in  underground  mines.  Testi- 
mony cannot  be  received  to  establish  nor  to 
overthrow  these  or  other  matters  of  judicial 
cognizance.  If  it  could  be  taken  to  over- 
turn the  conclusion  that  labor  in  these  places 
is  unliealtbful,  for  tbe  same  reasons  it  ought 
to  be  accepted  to  reverse  the  finding  that 
work  in  bakeries  is  not  more  unhealthy  than 
in  ordinary  employmeuta.  If  evidence  were 
to  be  considered  for  the  purpose  of  showing 
that  a  particular  mill  or  the  labor  performed 
by  some  of  tbe  workmen  in  tbe  reduction  of 
certain  ores  is  not  unhealthy,  and  that,  there- 
fore, it  should  be  excepted  from  the  opera-, 
tion  of  the  act,  testimony  should  also  be  ad- 
missible to  prove  that  the  conditions  exist- 
ing in  a  few  particular  bakeries  in  the  state 
of  New  York  made  them  esiteclally  Injurious 
to  the  health  of  the  employes  therein,  and 
that  as  to  them  the  statute  ought  to  be  en- 
forced, notwithstanding  It  has  been  declared 
unconstitutional  as  to  tbe  bakeries  generally 
in  that  state.  If,  r^ardless  of  tbe  reasons 
and  difficulties  indicated  here  and  in  tbe 
opinion,  testimony  were  receivable  to  limit 
the  operation  of  the  statute  in  exceptional 
eases,  the  evidence  would  have  to  be  clear  to 
render  tbe  act  unconstitutional  or  ineffective 
as  to  them,  and  would  have  to  be  presented 
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til  the  oomt  havlDg  JnriadlcUon  of  the  offouer 
and  not  on  petition  fOr  writ  of  habeas  cor- 
poa  If  queetlona  of  fact  not  oomdiulTeIr 
shown  hy  Judicial  knowledge  w«e  to  varr 
or  restrict  the  omtrol  of  the  statute  In  some 
cases,  the  state  and  the  defoidant  would  be 
OTtltled  to  hare  them  submitted  to  a  Jury  In 
the  court  harlng  Jurisdiction  of  the  offense* 
and  the  proper  method  for  the  correction  of 
errors  In  that  tribunal  would  be  by  appeaL 

We  do  not  0nd  the  statute  to  be  in  conflict 
with  the  fourteenth  amendment,  ncnr  with 
any  provision  of  the  state  or  federal  Consti- 
tution, nor  do  we  de^  the  fine  exceaslTe. 
We  realize  the  importance  of  the  question 
luTOlTed,  and  that  It  bwders  on  the  line  that 
divides  the  right  of  the  individual  to  wtftic, 
contract  and  act  as  he  may  please  from 
the  power  of  ttie  L^slature  to  restrain  or 
limit  tdm  in  this  r^^ard  for  his  benefit  and 
that  of  the  community  by  the  enactment  of 
laws  for  the  protection  of  his  heattli,  safety, 
morals,  and  the  cfHumon  welfare.  After  ma- 
ture reflection  we  feel  confirmed  In  the  eor- 
rectness  of  the  conclusions  reached  In  the 
opinion,  and  that  the  statute  controls  the  em- 
ployment followed  by  petitioner.  If  this  will 
work  unnecessary  har^hlps  without  corre- 
spcmdlng  bmeflts  In  exceptional  cases,  appli- 
cation should  be  made  to  the  lieglslatwr^ 
and  not  to  the  conrts,  for  relief. 

The  petitioner  Is  remanded,  as  ordered  be- 
fmre. 

FIT2S0BRALD,  G.  J.  I  concur  In  the  judg- 
ment reached  by  Justice  TALBOT  in  this 
oase^  and  at  some  time  in  the  not  distant 
future  hope  to  embody  my  views  in  an  (pin- 
ion to  be  filed. 

N0BGB08S,  J.  I  concur  in  the  Judgment 
and  In  the  opinion  of  TALBOT,  J.,  In  so 
far  as  the  same  la  iH>t  inconsistent  with  cer- 
tain views  of  this  case  which  I  here  express. 
I  do  not  think  that  this  court  can  say  that 
as  a  mattOT  of  commcm  knowle^  prolonged 
labor  In  all  chisses  of  ore  rednctiim  worics 
is  Injurlona  to  the  health  of  the  workmen 
of  each  reQ>ectIve  class.  That  there  is  a 
difference  In  degree  between  the  nnhealtfafnl- 
ness  of  labor  In  underground  mining,  and 
In  that  of  labor  In  smelters,  anartsmllls, 
cyanide  plants,  and  other  ore  reduction  woAa, 
seems  to  be  unqnestlcmed.  It  would  seem, 
also,  that  the  Legislature  Itself  has  placed 
labor  In  underground  mines  In  a  different 
class  than  labor  In  smelters  and  other  ore 
reduction  works,  for  the  prohibition  against 
the  employment  of  labor  In  underground 
mines  for  a  longer  period  than  eight  hours 
is  fflnbodied  In  a  separate  section  fnun  the 
section  containing  a  general  provision  con- 
cerning labor  In  smelters  and  all  other  ore 
reduction  works.  When  the  court  has  said 
It  will  take  judicial  notice  that  iHbor  In 
undergronnd  mines,  smelters,  and  dry  ore- 
crushing  quartsmllls  is  unhealthy,  I  think 
it  has  gone  as  far  as  it  can  go  In  this  re> 


spect,  considering  the  gmeral  knowledge  re- 
specting the  various  occnpathms  which  the 
court  can  take  judicial  notice  of.  The  flinty 
dust  which  escapes  from  the  battery  in  the 
dry  ore-crushing  qnartimlll,  and  which  Is 
largely  responsible  fw  the  nnhealthfuiness 
of  awSi  mill,  Is  largely,  if  not  entirely,  re- 
moved In  tiie  wet  crushing  mill.  In  the 
cyanide  process,  whltdi  Is  comparatlnly  a 
recent  process  fior  the  extracting  of  Ito 
metals  fktnn  ore,  the  omditlons  are  naturally 
different  from  those  which  ordinarily  exist 
In  the  quartzmllL  It  Is  a  matto:  of  common 
knowledge  that  changes  and  Improv^ents 
have  been  made  In  ore  reduction  processes 
and  are  continually  being  made,  and  It  is 
too  much  to  say  that  these  changes  and  im- 
provements may  not  also  hare  affected  the 
healthfnlneas  of  the  employment  While  I 
think  It  cannot  be  said  that  It  Is  a  matter 
of  common  knowledge  that  prolonged  labor 
In  wet  crushing  quartsmiUs  <a  large  and 
distinctive  class  of  ore  reduction  mills)  Is 
generally  productive  ot  0.1  health  ot  disease, 
upon  the  other  lutnd  we  cannot  say  tiut  as 
a  matter  of  common  knowledge  It  is  not  un- 
healthy to  a  degree  whl(4i  would  authorise 
the  interferoKe  of  the  Legislature.  In  the 
absence  of  authorltatlTe  knowledge  to  the 
contrary,  we  must  presume  that  the  L^s- 
lature  acted  Intelligently  and  In  the  Interest 
of  fbe  public  welfare,  with  the  object  In  view 
of  Improving  the  conditions  of  health  of  a 
considerable  class  of  people.  The  difficulty 
in  determining  what  may  be  said  to  be  com- 
mon  knowledge  regarding  the  effect  upon  the 
health  of  emplt^s  engaged  in  any  particu- 
lar ore  reduction  process  is  titat  then  are 
many  different  processes  of  ore  reduction, 
some  of  whidx  are  unquestionably  unhealthy, 
while  others  may  or  may  not  be  so;  and 
yet,  when  the  matter  of  ore  reduction  pro- 
cesses  are  considered  as  a  whole,  they  may 
readily  be  said  to  be  unhealthy.  Our  at- 
tention has  not  been  called  to  any  statistics 
that  would  tiirow  any  light  upon  the  relative 
healthfulness  of  labw  in  various  we  redms 
tlon  proceMes.  It  has  not  been  contended, 
either  in  the  bri^  or  in  the  oral  argument 
that  as  a  matter  of  comnuMi  knowledge  labw 
in  wet  crushing  quart&niUs  was  oonq;Mra- 
tlvely  healthy. 

Upon  the  trial  of  petitioner,  evidence  was 
(rffered  showing  that  petltl(Si»'B  oocupatlou 
was  an  exceptionally  desirable  me^  and  that 
thrae  were  no  conditions  existing  In  the  mill 
In  which  be  was  employed  that  mli^t  be 
conducive  to  111  health.  The  petition  on  file 
In  this  case  shows  that  upon  the  trial  peti- 
tioner testified  r^ardlng  the  nature  of  his 
anploymrait  as  follows:  "All  I  have  to  do 
is  to  wwk  the  machine  and  see  that  evoy- 
thlng  goes  along  all  right  POur  qnidtosilver  In 
the  motor  [mortar]  every  half  an  hour,  and 
then  sit  down  and  see  that  everything  goes  along 
all  right  I  have  very  little  to  do.  I  have  a 
good  c<»nfortebIe  room  with  a  stove  In  it 
sit  down  and  read— plenty  of  newspapers  to 
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nad  and  ina8:aztnes.**  He  testified,  fnrther, 
"that  tbere  were  no  fumes  or  gases,  or  any- 
thing like  tMt ;  that  be  was  raised  on  a  farm 
and  preferred  the  work  In  the  guartzmWI  to 
(armwork;  that  it  was  as  healthy  as  open 
air  work."  AH  of  the  testimony  offered  at 
the  trial  was  to  the  effect  that  work  In  the 
Dazet  quartzmlll,  In  which  petitioner  was 
employed,  was  under  perfectly  healthy  con- 
ditions. In  addition  to  the  testimony  offered, 
counsel  for  the  atate  and  for  the  defendant 
entered  into  a  Btlputatlon  evidently  intended 
(if  It  could  be  accomplished  in  that  way)  to 
cover  the  facts  that  might  be  involved  in  a 
consideration  of  the  case.  This  stipulation. 
In  so  far  as  It  refers  to  the  character 
of  petitioner's  employment,  is  as  follows: 
"That  defendant's  employment  and  the  em- 
ployment of  his  co-servants  in  aaid  Dazet 
quartzmlll  is  not  unhealthy,  and  is  not  dan- 
gerous to  either  life  or  limb,  and  that  it  con- 
sists in  taking  care  of  gold  plates,  and  feed- 
ing batteries,  and  attending  to  machinery ; 
that  there  is  no  dust  and  no  fiunes  or  gases 
of  any  kind  to  breathe,  and  the  air  Is  pure 
and  the  room  comfortable;  that  the  process 
nsed  for  the  reduction  of  ores  in  said  mill  is 
known  as  and  called  the  'copper  plate  pro- 
cess,* which  consistfl  of  crushing  the  rot^ 
with  water  In  the  batteries  and  running  the 
pulp  over  copper  plates,  and  the  work  is 
not  hard ;  that  the  machinery  furnishing  the 
power  consists  of  belts  and  pulleys,  and  is 
similar  to  ordinary  machinery  used  for  grind- 
ing flour,  and  not  any  more  dangerous  than 
machinery  used  in  farming  operations."  If 
labor  in  wet  crushing  quartzmllls  generally 
was  of  the  character  described  as  existing  in 
the  Dazet  mill,  I  do  not  believe  It  could  be 
argued.  In  the  light  of  the  recent  decision  of 
the  Supreme  Court  of  the  United  States,  that 
such  conditions  would  sup[>ort  legislation  re- 
atricting  the  hours  of  labor  therein,  based 
upon  the  police  power  of  the  state  exercised 
In  the  Interest  of  public  health. 

But  if  we  are  to  presume  that  labor  in 
such  quartzmllls  generally  is  unhealthy  to 
a  degree  that  would  warrant  the  Interference 
of  the  Legislature  (and  under  the  present 
state  of  intelligence  upon  the  subject  we 
must  BO  presume),  can  evidence  of  conditions 
out  of  the  ordinary  be  shown  to  make  an 
exception  in  the  appllcatlou  of  the  rule?  I 
think  not.  I  think  the  principle  Involved  here 
la  precisely  the  same  as  that  Involved  In  the 
case  of  Powell  v.  Pennsylvania,  127  U.  S. 
6S4,  8  Sup.  Ct  992,  32  L.  Ed.  253,  cited  In 
the  original  opinion  In  this  case  (80  Pac.  4G5), 
where  a  statement  of  the  facts  of  that  case 
will  be  found.  Justice  Harlan,  In  delivering 
the  opinion  of  the  Supreme  Court  of  the 
United  States  In  that  case,  said:  "It  will 
be  observed  that  the  offer  In  the  court  below 
was  to  show  by  proof  that  the  particular 
article  that  defendant  sold,  and  those  in  his 
possession  for  sale  in  violation  of  the  statute, 
were  In  fact  wholesome  or  nutritious  articles 
of  food.   It  la  entirely  consistent  with  that 


offer  that  many — Indeed,  that  most — ktnd» 
of  oleomargarine  butter  In  the  market  contain 
ingredients  that  are  or  may  become  injurious 
to  health.  The  court  cannot  say,  from  any- 
thing of  which  It  may  take  judicial  cogni- 
zance, that  such  la  not  the  fact  Under  the 
circumstances  disclosed  in  the  record,  and  in 
obedience  to  settled  rules  of  constitutional 
construction.  It  must  be  assumed  that  such 
Is  the  fact  'Every  possible  presumption,' 
Chief  Justice  Waite  said,  speaking  for  the 
court  In  Slnklng-Fund  Cases,  99  U.  S.  700, 
25  L.  Ed.  490,  'Is  In  favor  of  the  validity  of 
a  statute,  and  this  continues  until  the  con- 
trary Is  shown  beyond  a  rational  doubt.  One 
branch  of  the  government  cannot  encroach 
on  the  domain  of  another  without  danger.- 
Tbe  safety  of  our  Institutions  depends  In  no 
small  degree  on  a  strict  observance  of  this 
salutary  rule,'  •  •  •  And  as  It  does  not 
appear  upon  the  face  of  this  statute,  or  from 
any  facts  of  which  the  court  must  take  Judi- 
cial cognizance,  that  it  infringes  rights  se- 
cured by  the  fundamental  law,  the  Legisla- 
ture's determination  of  those  facta  Is  con- 
clusive upon  the  courts." 

It  will  be  observed  In  the  Powell  Case 
that  the  court  did  not  take  Judicial  notice 
that  many  or  most  kinds  of  oleomargarine 
butter  In  the  market  contained  Ingredients 
that  are  or  may  become  injurious  to  health, 
but  simply  that  the  court  could  not  say, 
from  anything  of  which  It  may  take  Judicial 
cognizance,  that  such  la  not  the  fact,  and 
that,  "until  the  contrary  is  shown  beyond 
a  rational  doubt,  every  possible  presumption 
Is  in  favor  of  the  validity  of  the  statute." 
Applying  this  reasoning  to  the  case  at  bar. 
It  is  clear  why  this  or  any  other  court  can- 
not act  upon  the  evidence  offered  upon  peti- 
tioner's trial.  I  agree  with  counsel  for 
petitioner  that  evidence  may  be  offered  In 
doubtful  cases  to  establish  the  fact  whether 
or  not  a  certain  occupation  Is  or  Is  not  un- 
healthy, and.  if  unhealthy,  whether  or  not 
It  is  unhealthy  to  a  decree  that  would 
warrant  the  exercise  by  the  Legislature  of 
the  police  power  of  the  state.  Such  evi- 
dence, however,  must  be  directed  to  the 
character  of  the  occupation  generally  throu^- 
out  the  territory  covered  by  the  statute, 
and  cannot  be  confined  to  an  Individual  case 
or  a  district  that  might  be  exceptional,  if 
In  matters  of  this  kind  courts  can  act  upon 
judicial  knowledge,  which  amounts  simply 
to  taking  notice  of  the  existence  of  a  fact 
recognized  as  of  common  knowledge,  and 
hence  the  necessity  of  proof  of  the  same 
not  required,  I  see  no  good  reason  why 
they  may  not  act  upon  facts  established 
by  competent  proof.  Taking  Judicial  notice 
of  a  fact  simply  does  away  with  the  neces- 
sity of  ofTerlug  evidence  to  support  that 
fact.  While  a  court  may  refuse  to  hear 
evidence  offered  to  contradict  the  existence 
of  a  fact  which  It  can  say  It  knows  of  com- 
mon knowledge,  I  am  unable  to  see  upon 
what  theory  a  court  could  refuse  to  hear 
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evidence  upon  a  fact  of  which  it  could  not 
take  Judicial  notice.  To  so  hold  would  be 
the  equirnlent  of  saying  that  In  Bome  cases 
the  rights  of  an  individual,  guarantied  him 
by  the  Constitution,  could  lie  talien  away 
from  him,  because  the  court  did  not  happen 
to  take  Judicial  notice  of  a  fact  or  facts 
necessary  to  a  determination  of  the  case. 
"If  Judicial  knowledge  falls  to  disclose 
whether  a  statute  is  a  legitimate  exercise 
of  the  police  power,  evidence  shonld  be 
Introduced  to  enlighten  the  Judicial  mind." 
Harvard  Law  Review,  Feb.  1904,  p.  2G9. 

The  question,  then,  presents  itself  in  this 
case :  When  and  where  should  proof  of 
these  facts  be  offered?  Upon  the  hearing 
of  this  petition,  counsel  for  petitioner,  sub- 
ject to  objection,  offered  testimony  for  the 
purpose  of  establishing  his  theory  of  the 
case  that  labor  In  wet  ore  crushing  quartz- 
mills  was  not  an  unhealthy  occcupatlon. 
Counsel  contends  that  this  court  should  con- 
sider this  testimony,  and  In  support  of  bis 
contention  cites  a  number  of  decisions.  In 
none  of  the  decisions  cited  did  the  appellate 
court  hear  the  testimony  of  witnesses.  In 
some  of  the  cases  cited  the  court  referred 
to  the  testimony  taken  at  the  trial,  while 
In  others  the  court  simply  referred  to  cer- 
tain statistics  and  reports  outside  of  the 
record,  which  procedure  upon  the  part  of 
the  court  fs  supported  by  ample  authority. 
Courts  take  Judicial  notice  of  many  facts, 
which,  in  order  to  apply,  require  an  in- 
vestigation of  some  authority.  For  example, 
courts  will  take  judicial  notice  of  the  time 
of  the  rising  of  the  sun  or  moon  upon  any 
particular  day,  but  It  will  hardly  be  ex- 
pected that  any  court  will  be  able  to  apply 
this  knowledge  withoat  first  making  a  satis- 
factory Investigation.  So,  in  matters  affect- 
ing the  public  health,  reference  may  be  made 
to  authoritative  tables  or  statistics.  16  Cyc. 
922.  Evidence  upon  an  issue  of  fact  neces- 
sary to  a  determination  of  the  merits  of  a 
case  should  be  offered  upon  the  hearing  of 
the  case  in  the  trial  court  The  testimony 
offered  in  this  court  upon  the  hearing  of 
this  proceeding  was  Inadmissible,  and  to 
review  it  would  be  to  no  purpose.  In  the 
recent  case  of  Lochner  t.  New  York,  relied 
on  by  counsel  for  petitioner.  It  will  be  ob- 
served that  the  New  York  statute  was,  by 
the  opinion  of  the  Supreme  Court  of  the 
United  States,  held  to  be  in  violation  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  because  the  court  was  able 
to  say:  "To  the  common  understanding  the 
trade  of  a  baker  has  never  been  regarded  as 
an  unhealthy  one."  Had  the  majority  of 
the  court  expressed  a  doubt  upon  the  ques- 
tion, as  did  the  minority,  the  statute  would 
have  been  upheld;  for  the  Supreme  Court 
of  the  United  States,  In  line  with  all  appel- 
late courts,  has  repeatedly  held  that  ques- 
tions of  doubt  must  be  resolved  In  favor  of 
the  statute.  The  question  presented  in  this 


case  Is  one  of  power  In  the  Legislature  to 
enact  a  certain  law.  It  is  a  fundamental 
principle  that  courts  will  not  interfere  to 
annul  an  act  of  the  Legislature,  unless  plain- 
ly and  beyond  reasonable  doubt  in  violation 
of  organic  law.  The  Constitution  has  made 
the  legislature  the  exclusive  judge  of  the 
wisdom,  policy,  and  expediency  of  laws. 
When  a  statute  is  questioned  before  the 
court,  its  sole  province  is  to  measure  it  by 
the  limits  fixed  by  the  state  and  federal 
Constitutions.  Tested  by  this  rule  and  the 
facts  as  shown  by  the  record.  It  cannot  be 
said  that  the  section  of  the  act  in  question 
is  void. 


CANDLER  et  al.  t.  WASHOB  LAKE  RES- 
BRVOIB  ft  GALENA  CREEK  DITCII 
CO.   (No.  1.606.) 
(Supreme  Court  of  Nevadiu   S«pt.  26,  190&) 

1.  Costs— AwASD  oh  Appbai.. 

An  appellant,  to  whom  costs  have  been 

awarded  on  appeal,  must  comply  with  the 
statute  and  rules  of  the  court  governing  the  tax- 
ation of  costs,  in  order  to  make  the  decision 
effectual. 

2.  Saue— Taxation— Ruu  o¥  Coubt. 

The  method  of  taxing  costs  in  the  Supreme 
Court  is  governed  by  Supreme  Court  rule  6 
(73  Pac.  xiii),  and  not  by  Civil  Practice  Act,  f 
480  (Comp.  lAWB,  S  3581),  whldi  is  applicable 
to  district  courts  only. 

3.  Same— Cost  Bill— Necessitt. 

Sup.  Ct.  ItQle  6,  subds.  1,  2  (73  Pac.  xiii), 
allowing  as  costs  taxed  in  the  bill  of  costs  the 
expense  of  printing  transcripts,  afSdavits.  briefs, 
etc.,  authorizing  the  clerk  to  tax  other  costs 
in  accordance  with  the  fee  bill,  and  providing 
that  either  party,  desiring  to  recover  costs  for 
printing,  shall  before  the  cause  is  submitted 
file  with  the  clerk  and  aerve  on  the  opposite 
party  a  verified  cost  bill,  requires  the  Sling  of  a 
cost  bill  for  expenses  of  printing  in  the  time 
specified,  or  the  same  cannot  be  allowed,  in  the 
absence  of  agreement  by  counsel,  made  in  open 
court  or  by  stipulation  filed ;  hut  the  other 
costs,  including  the  costs  in  lower  court,  may 
be  taxed  without  a  hill  of  c»BtSi  according  to 
the  fee  bill. 

On  motion  to  strike  out  coat  bill.  Granted. 
For  former  opinion,  see  80  Pac.  751. 

Mack  &  Farrlngton,  for  appellants.  Che- 
ney &  Mnssey,  for  respondent. 

NORCROSS,  J.  The  appellant  In  this  case 
was  awarded  Its  costs  upon  appeal.  See 
opinion  80  Pac.  751.  Subsequent  to  the  fil- 
ing of  the  opinion  and  decision  in  the  case, 
but  before  the  time  had  elapsed  for  issuance 
of  remittitur,  counsel  for  appellant  filed  with 
the  clerk  of  this  court  a  cost  bill,  covering 
the  fees  and  charges  of  the  clerk  of  this  court, 
the  cost  of  typewriting  the  transcript  on  ap- 
peal, and  what  doubtless  Is  the  costs  of  the 
clerk  of  the  lower  court  In  perfecting  the 
appeal.  Counsel  for  respondent  have  moved 
to  strike  this  cost  bill  from  the  flies,  upon 
the  ground  that  it  was  not  filed  within  the 
time  prescribed  by  statute  or  rule  of  court. 

While  the  dechsion  In  this  case  gave  the 
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appellant  Ita  costs  upon  appeal,  appellant 
must  come  within  the  laws  or  rules  regulat- 
ing the  matter  of  costs,  to  make  the  decision 
In  respect  to  costs  effectual.  Costs  can  only 
be  recoverable  In  pursuance  of  the  provi- 
sions of  statute  or  rule  of  court.  McKenzte 
V.  Coslett,  28  Nev.  ,  80  Pae.  1070.  Subdi- 
visions 1  and  2  of  rule  6  of  this  court  (73 
Pac.  ilii)  read  as  follows:  "(1)  The  expense 
of  printing  or  typewriting  transcripts,  affi' 
davits,  briefs  or  other  papers  on  appeal  In 
civil  causes  and  pleadings,  affidavits,  briefs 
or  other  papers  constituting  the  record  In 
original  proceedings  upon  which  the  case  Is 
heard  in  this  court,  required  by  these  rules 
to  be  printed  or  typewritten,  shall  be  allowed 
as  costs,  and  taxed  In  bills  of  costs  in  the 
usual  mode:  provided,  that  no  greater  amount 
than  twenty-five  cents  per  folio  of  one  hun- 
dred words  shall  be  taxed  as  costs  for  print- 
ing, and  no  greater  amount  than  twelve  and 
one  half  cents  per  folio  for  one  copy  only 
shall  be  taxed  as  costs  for  typewriting.  All 
other  costs  to  be  taxed  by  the  clerk  In  accord- 
ance with  the  fee  bill.  (2)  Either  party  de- 
siring to  recover  as  costs  his  e^ienses  for 
priutlnff  or  typewriting  In  any  cause  In  this 
court,  shall  before  said  cause  Is  submitted, 
file  with  the  clerk  and  serve  upon  the  opposite 
party  a  verified  cost  bill,  setting  forth  or  stat- 
ing the  actual  cost  of  such  prlntliu;  or  tyi>e- 
wrltlng,  and  no  greater  amount  than  such 
actual  cost  shall  be  taxed  as  costs." 

The  method  of  taxing  costs  In  this  court 
Ifl  governed  by  rule  6  (73  Pac.  xill);  section 
486  of  the  civil  practice  act  (Cbmp.  Laws, 
I  3581)  being  applicable  only  to  district  courts. 
Gray  v.  Gray,  11  Cal.  341;  Ex  parte  Burrill 
et  al.,  24  Cal.  3SO.  In  the  absence  of  an  agree- 
ment by  counsel,  made  In  open  court  or  by 
stipulation  filed,  the  provisions  of  rule  6 
relative  to  the  time  of  filing  cost  bills  must 
be  complied  with  to  entitle  a  party  to  recover 
those  costs  which  are  required  to  be  em- 
braced within  a  cost  bill,  to  wit,  the  expense 
of  printing  or  typewriting  transcripts,  affi- 
davits, etc.  All  other  costs  are  to  be  taxed 
by  the  clerk  in  accordaiire  with  the  fee  bill, 
and  for  such  costs  a  cost  bill  Is  not  requisite. 
Rule  6  Is  broad  enough  to  allow  the  clerk  of 
this  court  to  tax  the  costs  made  in  the  court 
below  upon  the  appeal  In  accordance  with  the 
fee  bill.  The  record  on  apiieal  will  show 
what  costs  have  been  made  In  the  lower  court 
In  perfecting  the  appeal;  hut,  for  conven- 
ience of  the  clerk,  appellants  may  provide  the 
clerk  with  a  memorandum  of  such  costs, 
which  be  can  verify  by  a  reference  to  the  fee 
bUl. 

The  cost  bill  in  this  case,  not  having  been 
filed  within  the  time  required  by  the  rule, 
will  be  stricken  out 

FITZGERALD,  a  J«  and  TALBOT, 
concur. 


KURT  V.  LANYON. 

(Supreme  Court  of  Kansas.   Oct.  7,  1()05.) 

1.  CoMTBACTS  —  Separate   Writings  — Con- 

BrRUCTION. 

Where  two  or  more  written  instruments  are 
executed  at  the  same  time,  hetween  the  same 
imrties,  relating  to  the  same  subjei-t-matter,  and 
embodying  but  one  transaction,  and  the  execu- 
tion at  one  is  expressed  to  be  the  conBideration 
for  the  other,  a  court,  in  construing  one  of 
them,  should  read  them  all  together,  as  though 
all  the  parts  were  contained  in  one  writing. 

[Bid.  Note. — For  caseii  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  6  746.] 

2.  Deeds  —  Consthuction  —  Separate  Deed 
constitotinq  exception. 

Where  the  owner  enters  into  an  agreement  to 
sell  certain  real  estate,  excepting  the  oil  and  gas 
therein,  and  upon  the  ful6ilraent  of  It  a  war- 
ranty deed  is  executed  to  the  grantee  named 
in  the  contract,  and  at  the  same  time  such 
grantee  executes  to  the  grantor  a  writing  pur- 
porting to  convey  to  him  all  the  oil  and  gas  in 
the  land,  and  it  is  expr«Red  in  the  latter  that  it 
is  executed  for  Si  and  the  deeding  of  the 
premises,  the  deed  and  the  pretended  convey- 
ance of  the  oil  and  gas  in  the  land  back  to 
the  grantor  should  be  read  together,  and,  when 
so  read,  they  constitute  a  deed  to  the  land  ex- 
cepting the  oil  and  gas  therein. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Action  by  Peter  A.  Kurt  against  Robert 
Lanyon.  There  was  Judgment  for  defendant, 
and  plaintiff  brings  error.  Affirmed. 

William  H.  Thompson  (Thompson  & 
Thompson,  of  counsel),  for  plaintiff  In  emu:. 
McCIaln  ft  Apt,  for  defendant  In  error. 

GREENE,  J.  This  controversy  arose 
over  the  Interpretation  and  construction  of 
a  certain  writing  or  writings.  The  plain- 
tiff below  claimed  that  a  certain  Instrument, 
which  was  an  Incumbrance  upon  lands  then 
owned  by  him,  was  an  oil  and  gas  lease,  and 
that  it  was  void,  first,  for  want  of  consid- 
eration: second,  for  lack  of  mutuality;  and, 
third,  that  it  had  been  abandoned  by  the 
lessee.  He  brought  this  action  to  have  the 
Instrument  set  aside  and  canceled.  Judg- 
ment was  for  defendant. 

It  appears  that  prior  to  the  execution  of 
this  instrument  the  title  to  the  land  con- 
veyed was  in  the  defendant.  Lanyon,  and  that 
on  the  1st  day  of  June,  1897,  Lanyon  and  his 
wife  entered  Into  a  written  agreement  with 
one  E.  K.  Taylor,  in  which  they  agreed  that 
if  Taylor  would  pay  to  them  within  90  days 
$14,000,  with  interest  at  8  per  cent  per  an- 
num, they  would  sell  and  convey  to  him  the 
land  in  question,  except  the  oil  and  gas  In 
the  land.  This  agreement,  duly  acknowl- 
edged, reads  as  follows: 

"Know  all  men  by  these  presents,  that  we, 
Robert  Lanyon  and  Mary  Lanyon,  his  wife, 
of  Crawford  county,  Kansas,  by  their  attor- 
ney in  fact,  Robert  H.  Lanyon,  are  held  and 
firmly  bound  unto  E.  K.  Taylor  in  the  penal 
sum  of  twenty-eight  thousand  dollars  ($28;- 
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000),  for  the  parent  of  which  we  do  bind 
oarselres,  onr  heira,  execvtorB,  and  assigns, 
and  administrators. 

"Witness  our  hands  and  seals  this  first  day 
of  June,  1807. 

"The  condition  of  the  above  obligation  is 
such  that  If  the  said  K  K.  Taylor  shall  pay 
or  canse  to  be  paid  unto  the  said  Robert 
Lanyon  the  following  sum  of  money,  to  wit, 
fourteen  thousand  dollars  (fl4,000)  ninety 
days  from  the  date  hereof,  for  which  the 
said  E.  E.  Taylor  has  given  his  promissory 
note  payable  to  Robert  Lanyon,  or  order, 
and  to  bear  interest  at  8  per  cent  pec  annum 
from  this  date,  upon  the  payment  of  the 
said  sum  of  money,  to  wit,  fourteen  thousand 
dollars  ($14^000),  wlth.lntrawt  at  8  per  cent 
per  annum  firom  this  date  to  the  said  Robert 
Lanyon,  when  due  as  aforesaid  (it  being 
expressly  nnderstood  and  agreed  that  time 
la  of  essenoe  in  this  contract),  then  the  said 
Robert  Lanyon  and  Uary  Lanyon,  his  wife, 
shall  make  or  cause  to  be  made  unto  the 
said  B,  E.  Taylor,  his  heirs  and  assigns,  a 
spedal  warranty  deed  to  the  following 
described  real  estate,  to  wit :  All  of  section 
No.  twen^  <20),  and  the  south  one-half  (H)> 
and  the  northwest  quarter  (%)  ot  section 
Mo.  twenty-eight  (28).  all  in  township  No. 
twenty-four  (24),  range  No.  twenty  (20), 
containing  eleven  hundred  and  twenty  acres 
<1,120),  lying  and  being  situate  In  Allen 
county  and  state  of  Kansas.  The  said  Rob- 
ert Lanyon,  and  Mary  Lanyon,  his  wife,  ex- 
pressly reserve  the  right  that  In  any  convey- 
ance they  make  that  th^  reserve  unto  them- 
selves the  use  of  all  oil  or  gas  privileges  on 
said  land  or  any  part  thereof ;  and  the  pur- 
chaser or  purchasers  of  said  land  or  any  part 
tbereof  to  execute  to  the  said  Lanyons  a  free 
gas  and  oil  lease  on  the  land  so  purchased  the 
same  in  f<nrm  as  is  now  used  by  the  Palmer 
Oil  Co.  And  It  Is  further  expressly  stipulated 
and  agreed  that  upon  the  request  of  said  E. 
K.  Taylor  they,  the  undersigned,  will  execute 
a  special  warranty  deed  to  him  or  his  aa- 
atgns,  with  the  reservations  aforesaid,  for 
any  quantity  of  raid  land,  not  less  than  one- 
quarter  (^)  section  or  In  quarter  (%)  sec- 
tion tracts,  If  desired,  at  a  price  of  not  less 
than  flfteoi  ($1£>.00)  per  acre.  It  is  further 
understood  and  agreed  that  there  now  exist 
certain  leases  upon  said  lands,  which  leases 
are  this  day  transferred  to  said  Rob^t  Lau- 
yoBL,  and  It  Is  understood  that  any  rents 
collected  upon  said  leases  from  this  date  by 
said  Lanyons  shall  apply  as  a  credit  on  the 
purchase-money  note  as  aforesaid,  and  this 
obligation  to  be  null  and  void;  otherwise. 
In  full  force  and  effect 

"In  testimony  whereof  we  have  hereunto 
set  our  hands  and  affixed  our  seals  on  the 
day  and  year  first  above  written. 

**Robert  Lanyon.  [Seal.] 
"Mary  Lanyon.  [Seal.] 
"By  Robert  Henry  Lanyon,  Their  Attorney 

In  Fact  for  Robert  Lanyon  and  Mary 

Lanyon.** 


On  the  12th  day  of  October,  1807,  Taylor 
having  complied  with  this  agreement  on  hit 
part,  Lanyon  and  wife  executed  to  him  a  war- 
ranty deed  to  the  land ;  and  at  the  same  time, 
and  as  a  part  of  the  same  transaction,  and, 
as  expressed  therein,  in  consideration  of  the 
deed,  Taylor  executed  the  following  writing, 
duly  acknowledged,  which  plaintiff  calls  a 
lease,  and  which  he  now  seeks  to  have  can- 
celed: 

"In  consideration  of  the  sum  of  $1.00  and 
of  deed  of  within  descrltied  land  to  grantor 
herein  of  same  date,  and  the  covenants  and 
agreements  hereinafter  contained,  E.  E.  Tay- 
lor, a  single  man.  first  party,  hereby  grantR 
unto  Robert  Lanyon,  second  party,  his  bi^Irs 
and  assigns,  all  the  oil  and  gas  In  and  under 
the  following  described  premises,  together 
with  the  right  to  enter  thereon  at  all  times 
for  the  purpose  of  drilling  and  operating  for 
oil,  gas,  or  water,  to  erect,  maintain,  and 
remove  all  buildings,  structures,  jdpea,  pipe 
lines,  and  machinery  necessary  for  the  pro- 
duction and  transportation  of  oil.  gas,  or 
water.  Provided,  that  the  first  par^  shall 
have  the  right  to  use  said  premises  for 
farming  purposes,  accept  such  part  as  Is  ao- 
tually  occupied  second  party,  namely: 
A  lot  of  land  situated  in  the  town^lp  of  Elm, 
county  of  Allen,  In  the  state  of  Kansas,  and 
is  described  as  follows,  to  wit:  All  of 
sectlMi  twoity  (20).  township  twenty-four 
(24)  south,  of  range  twenty  (20),  containing 
 acres,  more  or  lesa 

''The  above  grant  was  made  on  the  follow- 
ing  terms:    (1)  Second  party   agrees  to 

drill  a  well  upon  said  prouises  within  

montbs  from  this  date,  or  thereafter  pay  to 

first  party  dollars  annually  until  said 

well  Is  drilled,  or  the  property  her^y  granted 
is  conveyed  to  the  first  party.  (2)  Should 
oil  be  found  In  paying  quantities  upon  the 
premises,  second  party  agrees  to  deliver  to 
first  party  In  the  pipe  line  with  which  it  may 
connect  the  well  or  wells  the  tenth  part  of 
all  the  oil  produced  and  saved  ^m  said 
premises.  (3)  Should  gas  be  found,  second 
party  agrees  to  pay  to  the  first  party  no 
dollars  annually  for  every  well  from  which 
gas  Is  used  off  the  premises.  (4)  First  party 
shall  be  entitled  to  enough  gas  free  of  cost 
to  heat  his  stoves  In  the  residence  on  said 
premises  as  long  as  second  party  shall  use 
gas  off  of  said  premises  under  this  contract 
but  shall  lay  and  maintain  the  service  pipes 
at  hlB  own  expense  and  use  said  gas  at  his 
own  risk.  The  said  party  of  the  second  part 
further  to  have  the  i^lvllege  of  excavating 
for  water  and  of  using  sufficient  water,  gas, 
and  oil  from  the  premises  herein  leased  to 
run  the  necessary  engines  for  the  prosecution 
of  the  said  business.  (5)  Second  party  sball 
bury,  when  requested  so  to  do  by  the  first 
party,  all  gas  lines  used  to  conduct  gas  off 
of  said  premises,  and  pay  all  damages  to 
timber  and  crops  reascm  of  the  burying, 
repairing,  or  removal  of  lines  of  pipe  over 
the  said  premises.    (G)  No  well  shall  be 
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drilled  nearer  than  •  feet  to  any  balld* 

fi^  on  said  premfsee.  <7)  Second  party 
may  at  any  time  remove  all  bis  property  and 
reconvey  tbe  premises  bereby  granted,  and 
tberenpon  tbls  Instmment  shatl  be  nnll  and 
void.   (8)  A  deposit  to  tbe  credit  of  lessor  In 

 Bank,  to  tbe  amount  of  any  of  the 

money  payments  herein  prorlded  ff>r,  shall  be 
a  payment  vnder  the  terms  of  tbls  lease.  (0) 
If  no  well  be  drilled  upon  said  iffemlses  with- 
in '  years  from  date,  second  party 
agrees  to  reconv^,  and  tbCTeupon  this  In- 
stroment  shall  be  nnll  and  void. 

"In  witness  whereof,  the  parties  bare  here* 
onto  set  their  hands  and  seals  this  12th  day 
of  October,  A.  D.  1897. 

K.  Taylor.  [SeaL]** 

The  writing  expresses  tbe  consideration  to 
be  "one  dollar  and  of  deed  of  within  described 
land  to  grantor  herein  of  same  date,  and  tbe 
covenants  and  agreements  hereinafter  con- 
tained, R  K.  Taylor,  a  single  man,  first  party 
bereby  grants  onto  Robert  Lanyon,  second 
party,  hla  heirs  and  assigns,  all  the  oil  and 
gas  In  and  under  tbe  fallowing  dascrlbed 
premises,  together  with  tbe  right,"  etc., 
describiiv  the  same  lands  which  Lany«i  and 
wife  had  that  day  conveyed  to  Taylor.  Tbe 
instrument  recites  a  snffldent  consideration, 
and  tbe  evidence  Introduced  clearly  and  con- 
clusively sustains  the  correctness  of  the 
recitals.  Aft«r  this  instrnmoit  had  been 
recorded  Taylor  deeded  the  land  to  one  Doty, 
excepting  therein  all  rights  of  the  grantees 
under  tbls  writing.  Doty  In  turn  conveyed 
to  the  plalotllf,  making  the  same  exertion. 
The  deed  and  tbe  soK;alled  lease  were  execut- 
ed at  the  same  time  and  relate  to  the  same 
aubject-matter.  A  part  of  tbe  consideration 
for  the  so-called  lease,  as  expressed  therein, 
was  the  deed  of  tbe  same  date  to  the  grantors 
of  the  lands  decrlbed  therein.  Together  tbey 
constitute  but  one  transaetlon,  and  were 
«xecuted  pursuant  to  the  previous  agreement 
between  Taylor  and  Lanyon,  by  the  terms  of 
which  Lianyon  and  wife  agreed  to  deed  to 
Taylor  the  land,  except  the  oil  and  gas  there- 
in. Wben  two  or  more  written  Instruments 
are  thus  executed,  courts  In  construing  either 
should  read  them  all  together,  the  same  as 
if  all  the  parts  were  contained  in  one  instru- 
ment Ritchie  V,  K.  N.  &  D.  Rly,  Co.,  56 
Kan.  30,  3»  Pac.  718;  Jack  v.  Hooker  (Kan.) 
81  Pac.  203.  Thus  read  and  construed  tbey 
amount  to  a  deed,  with  an  exception  to  tbe 
grantor  excepting  from  the  conveyance  all 
the  oil  and  gas  in  the  land  conveyed,  and 
reserving  to  himself,  bis  hetrs,  and  assigns 
tbe  right  to  enter  tbe  premises  to  lay  pipes 
and  erect  and  operate  such  machinery  as 
might  be  necessary  to  reduce  tbe  oil  and  gas 
to  possession.  It  appears  that  tbe  form 
used  by  the  parties  in  making  the  exception 
was  one  prepared  for  oil  and  gas  leases,  and 
it  is  significant  as  tending  to  show  that  the 
parties  were  not  making  a  lease,  that  a  pen 
was  drawn  through  each  blank  in  that  j/axt 


of  tte  lease  wbfeh'  #ould,  if  properly  filled 
out,  impose  special  c(mdltiona  on  tbe  leasee. 
The  blank  in  clause  No.  1,  which  is  ordinarily 
filled  In  with  a  definite  date  within  which  a 
well  shall  be  put  down,  was  erased  by  having 
a  pm  drawn  through  It,  indicating  on  inten- 
tion, that  there  was  no  time  limit  So,  with 
the  blank  in  the  same  clause  where  usually 
la  inserted  the  amount  of  mon^  which  tbe 
grantee  shall  pay  to  tbe  grantor  in  case  the 
lease  is  to  continue  and  wells  are  not  put 
down  within  tbe  time  stipulated.  Also  in 
clause  9,  which  is  a  provlsiiHi  requiring  tbe 
grantee  to  reconvey  in  ease  no  well  be  drill- 
ed within  a  qwclflad  time,  tbe  blank  Is  not 
only  not  filled,  but  a  pesi  was  drawn  througb 
It 

There  are  two  provlalons  in  the  Instrum^it 
Indicating  that  Taylor  should  receive  benefits 
fnmk  the  productiw  of  gas  «  oil  on  tbe 
premises.  The  first  is  found  In  clause  2, 
which  provides:  "Should  oil  be  found  in 
paying  quantities  upon  tbe  premises,  second 
party  agrees  to  deliver  to  first  party  •  •  • 
tbe  tenth  part  of  all  the  <A\  produced  and  sav- 
ed from  said  iNremisee."  Tbe  seowd  is  in 
^use  4:  "First  party  shall  be  entitled  to 
enough  gas  tree  of  cost  to  beat  bis  stoves  in 
the  residence  on  said  premises."  Whether 
these  provisions  are  only  personal,  or  run 
with  the  land,  we  are  not  called  upon  to 
decide.  In  any  event  they  are  not  suflSdent 
to  turn  the  exception  in  the  deed  Into  a  lease. 
Construing  the  two  Instruments  as  one,  tbe 
title  to  tbe  oil  and  gas  in  tbe  lands  conveyed 
by  Lanyon  and  wife  to  B.  K.  Taylor  did  not 
pass  to  Taylor,  but  was  expressly  excepted 
to  the  grantors. 

The  Judgment  is  affirmed.  All  tbe  Justices 
concurring. 


GALUTIA  V.  GALUTIA. 

(Snpreme  Court  of  Kansas.  Oct.  7,  1005.) 

Divorce— Alimony— Aw  ABn. 

The  wife  watt  granted  a  decree  of  divorce 
for  the  fault  of  the  husband,  and  was  gives 
the  custody  of  two  young  children.  The  court 
awarded  her  a  farm  of  100  acre^  worth  $2,000, 
subject  to  an  incumbrance  of  $300  and  some 
back  taxes.  She  bad  assisted  in  accumulating 
most  of  the  proiwrty.  The  husband  was  given  the 
custody  of  a  son  aged  15  years,  capable  of  assist- 
ing him  in  his  work  ae  a  coal  miner,  and  was 
awarded  a  bouse  worth  $80,  and  also  some  other 
prt^erty  of  email  value.  Upon  review  this 
court  cannot  say  from  the  evidence  tliat  the 
award  to  the  wife  was  not  juat  and  reasonable. 
(Syllabus  by  the  Court.) 

Error  from  District  Court  Lyon  County, 
Dennis  Madden,  Judge. 

Action  by  Laura  B.  Galntla  against  An- 
derson B.  Galutla.  Judgment  for  plaintiff, 
and  from  an  allowance  of  alimony  defend- 
ant brings  error.  Affirmed. 

McLaughlin  &  Messerley,  for  plaintiff  in 
error.  H.  B.  Hughbanks^  tw  defendant  In 
erroK 
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FOBTEB,  T.  The  plaintiff  in  emx  ap- 
peals from  the  Judgment  of  the  district  court 
of  I^n  coanty  In  awarding  permanent  ali* 
mony.  Lanra  B.  Oalatia  bronght  her  action 
against  Anderson  B.  Galutla  tor  dlrorce, 
permanent  alimony,  and  the  cnstody  of  three 
mlnw  children.  The  grounds  for  divorce  al- 
leged were  extreme  and  repeated  cruelty, 
gross  neglect  of  du^,  and  liabitnal  drunken- 
ness. In  November,  1803.  the  court  granted 
her  a  decree  of  divorce,  and  awarded  her  the 
custody  of  two  children,  a  girl  aged  7  and  a 
bay  aged  2.  She  was  awarded  as  perma- 
nent alimony  the  title  in  fee  to  a  farm  of  100 
acres  of  laud  in  Lyon  county,  worth  $2,000, 
with  an  incumbrance  of  fSOO,  two  years' 
back  taxes,  and  a  two-year  lease.  The  hus- 
band was  awarded  a  small  house  which  he 
owned,  located  on  rented  land  two  miles 
from  Osage  City,  and  worth  980.  With  the 
exception  of  some  personal  property  of  little 
value,  consisting  of  household  furniture  and 
some  farming  implements,  and  a  "coal  drift," 
which  he  operated  upon  leased  land,  he 
owned  nothing  more.  He  was  awarded  the 
custody  of  a  son.  aged  15  years. 

The  single  error  assigned  Is  that  the  al- 
lowance to  the  wife  was  "unjust,  unreason- 
able, Inequitable,  and  excessive."  We  agree 
with  counsel  that  no  rule  has  been  laid  down 
by  this  court  by  which  It  can  be  determined 
what  would  be  excessive  alimony  in  any 
case,  although  the  question  has  been  before 
this  court  a  number  of  times.  Snodgrass  v. 
Sttodgrass,  40  Kan.  494,  20  Pac.  203;  Leacli 
T.  Leach.  46  Kan.  724,  27  Pac.  131;  Neddo  v. 
Keddo.  56  Kan.  507,  44  Pac.  1;  Johnson  v. 
Johnson,  66  Kan.  540,  72  Pac.  267.  Counsel 
argues  that  from  the  language  of  these  cases 
"it  can  be  pretty  well  determined  what  the 
boundary  line  Is  between  excessive  and  rea- 
sonable alimony  in  any  case,"  and  thinks  the 
rule  should  be  laid  down  that  the  wife  in 
no  case  should  be  awarded  more  than  one- 
half  of  the  husband's  property,  "unless  the 
conduct  of  the  husband  had  been  so  out- 
rageous as  would  Justify  the  award  of  a 
larger  amount  In  the  nature  of  a  penalty." 
Counsel  thus  finds  It  difficult  to  lay  down  a 
"hard  and  fast"  rule  which  sliall  govern  In 
all  cases.  Circumstances  would  justify  an 
exception  even  to  his  own  rule.  Courts  have 
experienced,  and  probably  always  wUI  ex- 
perience, a  like  difficulty,  because  it  Is  mani- 
fest that  each  case  must  depend  upon  Its 
own  peculiar  facts.  Jolmson  v.  Johnson, 
supra.  In  the  case  at  bar  the  husband  was 
by  occupation  a  coal  miner  and  earned  about 
92  per  day.  The  wife  was  not  robust  phys- 
ically. During  the  time  they  lived  upon  the 
farm  in  question  the  testimony  shows  that 
to  the  extent  of  her  ability  she  performed 
the  labor  of  a  man  in  the  field.  While  the 
husband  had  purchased  this  farm  hfitore  th's 
marriage,  it  was  only  partly  paid  for,  and 


during  the  marriage  |200  additional  was  paid, 
presumably  by  their  Joint  ^orta.  Ttie  place 
cost  97S0,  of  which  he  lud  paid  i^ior  to  the 
marriage  $100.  There  is  9300  yet  due  on 
the  purcliaae  price,  whdch  tht  wife  must  as- 
sume. For  a  time  the  husband  engaged  in 
keeping  a  restaurant  in  Osage  City,  end  the 
wife  helped  with  her  work  in  carrying  on 
the  business.  It  appears  that  during  the 
winter  ttie  wife  was  compelled  to  cany  coal 
a  distance  of  a  quarter  of  a  mile  In  all  kinds 
of  weather,  and  that  she  was  poorly  clad. 
The  financial  circumstances  of  the  husband 
were  hardly  such  as  to  warrant  Um  in  fur- 
nishing her  many  luxuries,  but  the  evidence 
shows  he  spent  a  considerable  portion  of  his 
earnings  and  much  of  his  time  patronising 
a  "Joint,"  and  left  his  family  without  some 
of  the  necessaries;  ttiat  very  frequently  he 
took  the  little  girl,  aged  7,  with  him  to  town, 
and  allowed  her  to  accompany  lilm  to  the 
"Joint,"  where  he  would  remain  for  hours  at 
a  time,  and  often  did  not  return  with  her  to 
the  home  until  very  late  at  nlght-^  some 
Instances  as  late  aa  2  o'clo<^  in  the  mtwning. 

The  court  below  awarded  him  tlie  custody 
of  the  son  Carl,  ^ed  16  years,  and  the  sug- 
gestion la  made  by  counsel  that  in  giving 
the  farm  to  the  wife  an  injustice  lias  1>een 
done  to  this  Iwy.  The  evidence  shows  that 
the  boy  worked  with  his  tatber  in  the  mines, 
and  presumably,  at  the  time  the  decree  was 
granted,  was  aMe  to  be  of  some  considerable 
assistance  to  bis  father  and  to  earn  his  own 
living.  Besides,  this  court  cannot  presume 
that  it  will  not  be  to  Ills  advantage,  rather 
than  to  tils  detriment,  tliat  his  mother  la  al< 
lowed  this  land.  In  all  probability  his  Inter- 
ests will  be  protected  better  than  it  it  were 
divided,  notwithstanding  the  fact  that  for 
the  presmt  the  court  awarded  his  custody 
to  the  father.  Section  S189.  Oen.  St  1901, 
being  section  646  of  the  Code,  requires  that 
the  award  shall  be  Just  and  reasonable. 
There  are  many  circumstances  which  proper- 
ly enter  into  the  mind  of  the  court  when 
making  such  an  award,  such  aa  the  financial 
ability  of  the  parties,  how  the  property  was 
accumulated,  the  conduct  of  tt>e  parties,  their 
station  in  life,  and  the  question  of  the  cus- 
tody and  maintenance  of  children.  It  la 
presumed  ttiat  the  court  below  considered 
all  these  circumstances  together  with  all  the 
evidence.  Under  the  circumstances  of  this 
case  we  cannot  say  that  the  award  was  not 
just  and  reasonable.  As  was  said  in  Snod- 
grass  V.  Snodgrass,  supra:  "The  court  be- 
low has  had  an  opportunl^  of  seeing  the 
pariles  and  the  witnesses,  and  of  hearing 
all  tbe  testimony  orally,  and  has  had  a  t>et- 
ter  opportunity  of  knowing  wliat  would  be 
exact  justice  between  the  parties  than  we 
have." 

The  Judgment  will  be  aflBnned.  All  tin 
Justices  concurrb^. 
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SPABKS  T.  BODBNSIGE. 


(72  Kan.  5} 

SPABKS  et  al  T.  BODONSIOK  at 

(Supreme  Coart  of  Kansiw.  Oct  7,  1905.) 

1.  AI.IEI4S— Bight  to  Takk  Pbopebit  bt  De- 
scent. 

Tbe  proTislon  of  the  original  section  17 
•f  the  BiU  of  Rii^ti  of  the  state  Oonstltntko, 
that  "no  distinction  shall  ever  be  made  between 
citizens  and  aliens  in  reference  to  tlie  purchase, 
eajojment  or  descent  of  property,"  made  the 
statute  of  descuita  uid  dbtributions  apply  to 
aliens  as  well  as  to  citteena,  and  en^tued  the 
former  to  inherit  real  estate  in  Kansas. 

31  ADVKBSE  PoBSBSSION  —  EVIDBNOB— BSOOO- 
KITION  OF  TbUI  TiTLB. 

Where  one  entered  upon  land  of  an  intes- 
tate under  a  deed  fron  pwsons  who  in  fact  had 
no  title,  bat  who  were  described  therein  as  all 
of  the  intestate's  heirs,  and  afterwards  pur> 
chased  the  interest  of  a  part  of  the  true  heirs 
onder  circumstances  tending  to  show  a  recosni- 
tlon  of  their  ownersh^,  the  fact  that  he  then 
made  tmsoccessful  efforts  by  adrertisement  in 
newspapers  and  otlierwise  to  ascertain  whether 
there  were  any  other  heirs  la  a  circumstance  from 
which  a  trial  court  is  justified  in  flndin^  that 
the  iKXBession  of  such  occupant  was  not  at  that 
time  adverse  to  the  heirs  who  had  not  conveyed 
their  interest  to  him,  notwithstanding  that  he 
was  in  complete  control  of  the  property,  pay* 
ing  the  taxes,  maliinir  Improvements,  and  col- 
lecting the  inc<une  witbout  aeconntlnf  to  any 
one. 

8.  DbSCSKT  and  DlSTBIBTTXIOIf. 

The  second  paragrapb  of  the  syllabus  in 
Bnssell  t.  Hallett,  28  Kan.  27^  approved  and 
followed. 
(SyllabuB  by  the  Court) 

Brror  teom  District  Court,  Oowtaj'  Goonty ; 
G.  L.  Swarts,  Jndge^ 

Action  by  Adolph  Bodensick  and  others 
against  8.  H.  Sparks  and  another.  Then 
~WM  Judgment  for  plalntUEa,  and  defendants 
bring  error.  Affirmed. 

Hackney  &  Lafferty,  for  plaintitCs  In  error. 
Grant  Stafford.  O.  H.  Buckman,  and  Cbas. 
W.  Roberts,  guardian  ad  Utem,  for  defend- 
ants In  error. 

MASON,  J.  This  is  a  controversy  over  the 
title  to  a  tract  of  land  which  was  owned  by 
C  A.  Spradau  at  the  time  of  his  death.  Spra- 
dau  was  never  married  and  had  no  children. 
Both  his  parents  died  In  his  lifetime.  He 
died  In  1873  Intestate.  The  sole  heirs 
of  his  mother,  living  at  the  time  of  his 
death,  were  her  brothers,  George  Shafif^ 
and  Ja^ob  K.  Shaffer.  The  property  there- 
fkire  descended  one-half  to  the  Shaffers 
and  one-half  to  the  heirs  of  Spradau's 
father,  unless  the  matter  la  affected  bj 
the  fact  that,  while  the  mother  and  her 
heirs  were  American  citizens,  the  father 
and  all  bis  heirs  were  aliens.  In  187S 
Silas  H.  Sparks  obtained  a  Quitclaim  deed 
to  the  property  from  several  persons  who 
were  described  in  the  instrument  as  the  sole 
heirs  of  C  A  Spradan,  bat  who  In  fact  were 
not  his  heirs  and  had  no  Interest  In  the 
land.  Sparks,  however,  took  possession  un- 
der the  deed,  and  remained  In  the  occupancy 
of  the  property  until  this  action  was  begun. 
In  1898,  except  that  In  1887  he  was  forcibly 
^spuBWSsed  hjr  on*  B.  W.  Matlacfc,  wbom^ 


however,  he  ousted  by  action  brought  for' 
that  purpose  within  a  few  months.  In  1887 
Sparks  bon^t  the  title  that  had  been  In- 
herited by  Jacob  Shaffer,  and  between  that 
time  and  1000  be  also  acqnired  by  purchase 
the  title  that  had  descended  to  George  Shaf- 
fer, 80  that  he  had  then  succeeded  to  all  the 
rights  of  the  helra  of  Spradau's  mother.  In 
1898  the  h^rs  of  Spradau's  father,  or  their 
Buccesaon  In  Interest,  brought  an  action  for 
partition  against  Sparks,  claiming  the  owner- 
ship of  a  half  interest  in  the  land.  Tta^ 
recorered  a  Judgment  sustaining  that  claim, 
from  whlcb  Sparks  now  prosecutes  error. 
The  Judgment  most  be  affirmed,  unless  it 
shall  be  held  either  (1)  that,  reason  of 
the  alienage  of  Spradan's  fother  and  his 
heirs,  tin  entire  title  baa  passed  through 
the  heirs  of  bis  mother  to  Sparks,  or  (2) 
that  Sparks  bas  acqnired  title  against  ttM 
foreign  claimants  advwse  possession  for 
15  years. 

It  la  contmded  by  plaintlfl  in  errar  that 
at  the  time  of  Spradan's  death  tlw  rule  of 
the  OMnmaa  law  that  aUms  cannot  inhnit 
real  estate  was  in  force  in  Kansaa,  and  that 
therefbre  the  aitlre  title  to  the  property 
passed  to  his  only  American  kinsmen,  his 
mottm's  brothers.  To  this  CMitentlon  we 
cannot  agree.  Section  17  of  the  BUI  of 
Rights  of  the  state  Constitution,  as  it  then 
stood,  provided  that  "no  distinction  shall  ever 
be  made  between  citizens  and  aliens  In  refer- 
ence to  the  purchase,  enjoyment  or  descent 
of  property."  This  provision  was  self-exe- 
cuting. Under  Its  terms  the  statutes  detw- 
mlnlng  the  coarse  of  descent  of  the  prop^ty 
of  Intestates  of  necessity  defined  the  rights 
of  aliens,  as  well  as  of  citizens,  and  upon 
Spradau's  death  the  foreign  relatives,  the 
father's  heirs,  became  the  owners  of  a  half 
Interest  in  the  land.  A  provision  of  a  treaty 
negotiated  in  1827  between  the  United  States 
and  the  Hanseatlc  Republic  of  Bremen,  of 
which  Spradau's  father  and  his  heirs  were 
citizens.  Is  invoked  as  having  a  bearing  on 
the  matter.  This  provision  is  sabstantlaUy 
that.  In  case  the  laws  of  either  country  pre- 
vent citizens  of  the  other  from  entering  Into 
the  possession  of  inherited  real  estate  on  ac- 
count of  their  alienage,  a  period  of  three 
years  shall  be  granted  In  which  to  dispose  of 
it;  but,  as  no  such  disability  was  Imposed 
by  the  law  of  Kansas  when  Spradau  died, 
there  Is  nothing  in  the  circumstances  of  the 
present  case  to  which  It  can  apply.  The 
amendment  to  the  section  of  the  Constitution 
at>ove  quoted,  adopted  In  1888,  which  per- 
mitted regulation  of  the  rights  of  aliens  to 
inherit  and  hold  property,  and  the  statute 
passed  In  pursuance  of  It  restricting  such 
rights  (<dtapter  8,  p.  7,  Laws  1891,  repealed 
by  chapter  1,  p.  1,  Laws  1901),  cannot  affect 
the  case,  for  the  title  had  vested  in  the  for- 
eign heirs  in  1873,  and  could  not  be  divested 
by  subsequent  changes  In  the  law.  Mo  at- 
tempt was  made  by  the  state  to  enforce 


Digitized  by  Google 


494  ^  FAGUIC 

sftaMt  the  dgfaedairta  In  error  the  reqnm- 
meat  of  the  ttatote  of  U91  ttiat  alien  Umd- 
ownen  iboald  dispose  of  their  real  estate 
within  three  years,  and  the  plaintiff  In  error 
can  take  no  benefit  from  It.  Inrestment  Co. 
T.  Tmat  Co^  65  Kan.  00;  68  Paa  1OS0. 

It  reinalna  to  determine  whether  Sparics 
held  poaecMlon  of  the  proper^  adrersely  to 
the  foreign  heirs  for  a  period  of  IS  yeara. 
Tlie  phTsiou  Intemiptlon  In  hla  possession 
bjr  the  IntrviT^  <tf  a  stranger,  to  which  refer* 
enee  has  already  been  made,  was  probably 
not  enough  to  break  Its  continuity  In  legal 
contemplation;  for  It  appears  that  a  legal 
remedy  was  Inroked  ogalnit  it  within  a 
reasonable  time  and  was  prosecuted  to  a 
successfvl  determination.  1  Cyc.  1012.  The 
Tltal  question  Is  whetha-,  in  view  of  the 
fact  that  the  plaintiffs  were  co-tenants  of 
Spcr'xB,  his  possession  was  hostile  to  them. 
It  la  familiar  law  that  as  between  co-tenants 
fb»  character  of  occupancy  necessary  to 
oonstltuts  adverse  possession  Is  very  differ- 
ent fmn  that  obtaining  in  the  case  of  stran- 
ge. "The  entry  and  possession  of  one  ten* 
ant  in  common  is  deemed  the  entry  and  pos- 
session of  all  the  co-tenants,  and  does  not 
amount  to  a  dlssHsln.  Such  possession, 
therefore,  can  never  be  adverse  until  there 
Is  an  actual  ouster  of  the  co-tenants,  or  some 
act  deemed  by  law  eantralent  tbo-eto."  1 
A.  &  E.  Encjd.  cf  L.  (14  2)d.)  801.  "Blere 
possession  ot  a  lenant  In  coomon,  no  matter 
how  full  and  complste,  does  not  oC  Itself 
prove  an  ouster  of  his  co-tenant  There 
must  be  something  to  show  a  denial  or  re- 
pudiation ot  his  co-tenanl^s  rights,  or  the 
possession  will  be  deemed  to  be  held  In  sub- 
ordination thereto."  Squires  r.  Clark,  17 
Kan.  84,  syllabus.  In  Elder  McCIaskey, 
17  a  0.  A.  251.  70  Fed.  629,  It  Is  said  that 
the  rule  ^pressed  In  the  paragraphs  Just 
quoted  "has  no  ai^Ucatlon  to  any  case^  ex- 
cept where  the  possession  of  the  person  In 
question  was  avowedly  begun  as  a  tmant  In 
common,  or  undor  a  deed  which  defined  his 
title  as  such."  Thta  statement  probably  r^ 
strlcts  the  rule  too  closely,  for  it  has  been 
held  to  apply  where  one  of  several  heirs 
eaters  into  the  possession  of  land  upon  the 
death  of  the  anceator  without  any  acknowl- 
edgment of  co-tenancy.  Phllllpson  v.  Flynn, 
83  Tex.  580,  19  8.  W.  m  Where;,  how- 
ever, one  takes  posseeslon  of  land  under  a 
deed,  the  terms  of  the  instrument  may  be 
very  Important  as  Indicating  tlie  cbaractor 
of  the  claim  asserted.  ▲  muitlfjde  of  cases 
hold  that  "where  one  <tf  several  tenants  in 
common  executes  a  deed  purporting  to  con- 
vey the  entire  premises  to  mm  who  otters 
Into  posseBsion  thereund«',  claiming  title  or 
reoonllng  his  conveyance,  this  will  constitute 
a  dlssclHln  of  the  co-tenanta."  1  Cyc.  1078. 
In  I>e  Leon  t.  McMurray,  6  Tex.  Civ.  App. 
280,  23  S.  W.  1038,  a  possession  taken  under 
a  divd  which  described  the  grantors  as  the 
Milo  luMra  of  the  original  owners  was  deter- 
luUwd  to  be  adverse  to  all  other  heirs,  upon 
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the  prlndple  that  flie  terns  of  fbm  deed  af- 
fMded  oqireas  notice  of  a  daim  of  elusive 
ownersblpi  The  reasoning  of  these  antbori- 
tlea  probably  compete  the  conclosion  that 
Spatkir  Miglnal  oecnpaaer  of  the  land  was 
prima  fkde  adverse  to  all  the  world,  Inas- 
mnch  as  he  toiA  possesion  under  a  deed 
purporting  to  convey  the  Interest  of  aH  the 
heirs  of  Siffadan,  and  that  In  15  years  the 
statute  of  Umltetlons  bis  title  un- 

assailable by  any  me;  provided  his  ouidnct 
for  that  period  eontlnned  to  be  entlr^  con- 
sistent with  a  claim  of  eKluslve  rlgJit. 

But  the  cmtents  of  the  deed  under  wblidi 
possession  Is  taken  Is  only  one  of  the  matters 
to  be  taken  into  aoconnt  in  determining  Its 
character.  Whether  it  is  to  be  deoned  ad- 
verse in  any  particular  case  must  be  decided 
in  view  of  all  ttie  attendant  drcumstances, 
and  wherever  the  element  et  e&teun^  is 
present  the  question  Is  necessarily  affected 
by  the  omslderation  that  coo  of  several  ten- 
ants in  cnmnon  may  exercise  complete  con- 
trol of  the  property  without  ttiereby  asserts 
Ing  exclusive  ownership.  See  the  very  full 
dlacusaioQ  and  collection  of  decisions,  to 
which  citations  have  already  been  made,  in  1 
Cyc.  1071  to  1081;  also  notes  In  Boyd  t. 
Boyd,  68  Am.  St  Bep.  174,  Badw  v.  Dyer,  Id. 
888,  Soper  t.  Lawrence  Brob  Co.,  09  Am.  8t 
Hep.  409,  and  Baker  v.  Oakwood,  10  L.  B.  A. 
888^  888.  Granting  that  the  terms  of  the 
deed  under  which  Sparks  took  possession  in- 
dicated a  <dalm  to  an  exclusive  ownvahlp 
by  vtotne  of  its  designating  the  grantors  aa 
the  sole  heirs  of  Spradau,  fliis  consldoratlon 
would  not  control  if  his  attitude  was  after* 
wards  that  of  a  co-tenant,  recognizing  the 
Intereste  of  other  tenants  in  common.  Van 
Ormer  v.  Harley,  102  Iowa,  160. 71 K.  W.  241 ; 
1  Cyc.  1070 ;  Price  t.  Hall,  140  Ind.  814,  39 
K.  B.  911.  40  Am.  St  Rep.  190.  It  Is  true 
that  he  retained  all  the  rents  and  profits 
of  the  property  without  accounting  to  any 
one,  paid  taxes,  and  made  improvementa,  and 
these  facts  tend  in  some  degree  to  support 
the  theory  of  an  exclusive  and  adverse  posses- 
sion. But  his  purchase  of  the  Interest  of  the 
American  heirs,  so  far  as  It  may  be  consider- 
ed as  a  recognition  of  ttielr  rights,  has  an  op- 
posite t«iden<7.  In  Squires  v.  Clark,  supra, 
the  purchase  of  the  Interest  ot  his  co-tmuits 
by  one  In  possession  is  spoken  of  as  consti- 
tuting the  plainest  possible  recognition  of 
their  rights.  In  Elder  v.  McCIaskey,  supra, 
however,  the  purchase  of  an  outetandlng 
real  or  pretended  title  is  treated  as  the  mere 
buying  of  peace,  implying  no  ackuowledg* 
ment  ot  Ito  validity.  These  expr^slons  are 
not  necessarily  confilctlng ;  for,  as  pointed  out 
In  the  dlsciualon  In  the  case  last  cited,  the 
effect  of  the  acc^tance  of  a  deed  to  an  out- 
standing inteeet  by  one  In  possessIfHi  under  a 
claim  ot  ownership  must  be  interpreted  ac- 
cording to  the  surrounding  circumstances. 

In  tbe  present  case  it  Is  Importent  to  note 
that  In  the  deeds  taken  from  a  part  of  the 
heirs  in  18SS;  which  were  otherwise  uult- 
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datms,  there  was  Inserted  a  coTenant  that 
the  grantors  were  In  fact  belrs  of  Spradan. 
SparlEB  coald  only  be  deemed  to  be  assert- 
ing a  complete  title  to  tbe  land  In  virtue  of 
tbe  recital  of  tbe  earlier  deed  tbat  Its  makers 
were  tbe  sole  heirs.  There  Is  much  force  In 
tbe  contention  that,  In  accepting  the  subse- 
quent deeds  with  a  coreuant  (not  a  mere  re- 
cital) of  the  heirship  of  the  grantors,  he 
abandoned  that  assertion.  Tbe  circumstan- 
ces under  which  he  then  acquired  tbe  title  of 
the  remainder  of  the  American  heirs  tend 
even  more  strongly  In  tbe  same  direction. 
These  heirs  had  executed  to  a  stranger  a 
deed  which  was  claimed  to  bare  been  fraud- 
ulently obtained.  Sparks  entered  into  a 
contract  with  them  that  he  was  to  carry 
through  litigation,  which  they  had  b^uu, 
to  annul  such  conveyance  on  account  of 
the  fraud,  and  was  then  to  obtain  tbelr  title 
for  tbe  sum  of  $800,  and  this  agreement  was 
carried  out  by  a  decree  of  court  for  Its  spe- 
dfle  performance,  rendered  In  an  action 
brought  by  Sparks  in  which  he  alleged  that 
they  were  owners  of  the  land.  It  Is  hardly 
conceivable  tbat  this  arrangement  could  have 
been  planned  and  consummated  In  this  man- 
ler  while  Sparks  was  claiming  exclusive 
t'rle  In  himself.  There  may  be  grounds  for 
a.  itcndlng,  however,  tbat  the  recognition  by 
Sparks  of  the  claims  of  tbe  American  heirs 
jugbt  not  to  affect  the  character  of  his  pos- 
session as  against  tbe  foreign  claimants,  In- 
asmuch as  their  title  was  unlike  that  of  tbe 
native  heirs,  although  derived  from  tbe  same 
source  In  that  It  (lei)ended  upon  the  con- 
struction to  be  placed  upon  tbe  law  of  alien 
Inheritance.  A  further  Item  of  evidence  be- 
comes of  great  Importance  In  this  connection. 
Sparks  testlfled,  In  tbe  course  of  an  exam- 
ination in  which  the  circumstances  of  bis 
possession  and  his  knowledge  of  the  condition 
of  the  title  were  gone  Into  at  length,  tbat  at 
some  time  after  1887,  having  heard  it  reported 
that  there  were  some  German  heirs,  be  em- 
ployed a  Mr.  Dlffenbangh  to  Investigate  tbe 
matter,  and  Inserted  a  notice  In  German 
papers  to  ascertain  whether  there  were  any. 
He  stated  that  no  heirs  were  reported,  but 
his  Instituting  the  inquiry  seems  wholly  In- 
consistent with  a  contemporary  claim  of  tbe 
complete  ownership  of  tbe  property.  He  as- 
serted no  title,  except  through  the  heirs  of 
Spradau.  Every  deed  he  had  came  from  such 
heirs,  and  implied  a  recognition  tbat  whoever 
was  an  heir  of  Spradau  was  a  part  owner  of 
the  land.  Tf  there  were  any  German  heirs, 
tbey  were  necessarily  his  co-tenants.  To  ad- 
mit their  existence  was  to  admit  their  owner- 
ship, and  he  can  hardly  be  thought  to  have 
been  denying  tbelr  existence  and  at  the  same 
time  prosecuting  a  search  for  them.  Wltb- 
out  undertaking  to  say  that  tbls  evidence 
compelled  the  conclusion  that  Sparks'  posses- 
sion was  not  at  that  time  adverse  to  the  for- 
eign claimants,  we  are  of  the  opinion  that, 
taken  In  connection  with  tbe  other  circum- 
stances of  tbe  case,  it  at  least  afforded  such 
83  P.— 30  ■ 


support  for  a  finding  to  tbat  effect  that  a  re- 
view! ujf  court  cannot  say  that  such  finding 
was  not  justified. 

A  further  question  has  also  been  presented 
by  plaintiffs  In  error.  It  is  urged  tbat,  be- 
cause Spradau's  mother  survived  bis  father, 
her  heirs  became  entitled  to  the  entire  prop- 
erty. Tbe  statute  (section  2522,  Gen.  St.  1901) 
reads:  "If  one  of  bis  parents  be  dead,  tbe 
whole  of  the  estate  shall  go  to  the  surviving 
parent;  and  if  both  parents  be  dead,  it  shall 
be  disposed  of  in  the  same  manner  as  If  they, 
or  either  of  them,  bad  outlived  the  Intestate 
and  died  in  the  possession  and  ownership 
of  tbe  portion  thus  falling  to  their  share, 
or  to  either  of  them,  and  so  on  through  as- 
cending ancestors  and  tbelr  Issue."  The  ar- 
gument is  that  the  words  Italicized  must  be 
interpreted  to  mean  that  In  the  circumstances 
stated  the  whole  of  tbe  property  shall  go  to 
the  heirs  of  that  one  of  the  parents  who  sur- 
vived the  other.  Expressions'  used  in  FInley 
T.  Abner  (Ind.  T.)  09  S.  W.  911,  support  this 
view.  But  In  Russell  v.  Hallet,  23  Kan.  276, 
It  Is  decided,  although  without  discussion  of 
tbe  meaning  of  tbe  words  referred  to,  that 
tbe  property  in  such  case  descends  one-half 
to  the  heirs  of  each  parent  Tbe  section  of 
the  statute  quoted  was  adopted  literally  from 
tbat  of  Iowa.  The  Supreme  Court  of  that 
state,  in  BasslI  v.  Loffer,  38  Iowa,  451,  has 
said  of  tbe  words  "or  either  of  them" : 
"There  Is  no  greater  foimdatlon  or  warrant 
for  applying  these  words  to  the  parent  last 
dying  before  tbe  death  of  the  Intestate  than 
to  tbe  one  first  dying.  When  both  of  the  par- 
ents are  dead  before  tbe  decease  of  tbe  Intes- 
tate casting  tbe  descent,  it  Is  Impossible  to  ap- 
ply these  words  to  one  to  tbe  exclusion  of  the 
other,  for  they  apply  equally  to  both."  It 
may  be  difficult  to  assign  any  real  force  to 
these  words,  but  we  are  satisfied  with  the  in- 
terpretation placed  upon  tbe  section  in  which 
they  occur  by  this  court  and  by  that  of  Iowa. 

The  Judgment  Is  affirmed.  AU  the  Justices 
concur. 


STATE  V.  COLEMAN. 
(Supreme  Court  of  Utab.   Sept  2,  1005.) 

1.  Animals— Prosecutions  fob  Poisoning. 

Rev.  St.  1888,  §  4053,  defines  "malice"  and 
"maliciously"  as  importing  a  wish  to  vex,  an- 
noy, or  injure  another  person,  or  an  intent 
to  do  a  wrongful  act.  Secti<Hi  4427  provides 
tliat  every  person  who  willfully,  unlawfully, 
and  maliciously  administers  any  poison  to  an 
animal,  the  property  of  another,  is  punishable. 
Held  that,  though  the  owner  of  a  dog  poisoned 
by  defeodant  wos  unknown  to  ddfendailt,  that 
fact  did  not  preclode  a  findinf;  that  the  {Mison 
was  administered  maliciously.* 

2.  Same. 

In  a  prosecntion  for  administering  iwison 
to  a  dog,  evidence  tendiDg  to  show  that  the 
dog,  two  weeks  prior  to  his  kilUog,  had  bitten 

defendant's  hoj,  did  not  authorize  the  court 
to  say  as  a  matter  of  law  that  the  killing  was 
not  done  maliciously  and  only  for  the  purpose 
of  preventing  similar  attacks. 

•P«ople  T.  Olsen,  «  Utab,  284,  22  Pac.  163. 
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S.  Saue. 

From  th«  willful  and  intentional  poisoniog 
and  killing  of  a  do^  belonging  to  another  per- 
son, malice  may  be  implied  or  presumed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Animals,  |  125.] 

4.  Saue. 

In  a  prosecution  for  killing  a  dog,  evidence 
reviewed,  and  held  suffidoit  to  have  warranted 
the  jury  in  finding  that  defendant  killed  tbe  dog 
maliciously,  and  that  it  was  error  to  direct  a 
judgment  for  defendant. 
Bartch,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Salt  I^ake 
County ;  Thos.  D.  Lewis,  Judge. 

John  W.  Coleman  was  prosecuted  for 
violating  Rev.  St.  1898,  {  4127.  The  court 
directed  tbe  Jury  to  return  a  verdict  of  not 
guilty,  and  the  state  appeals.  Reversed. 

M.  A.  Breeden,  Atty.  Oen.,  for  the  State. 
Ray  Tan  Cott,  for  respondent 

STRAUP,  J.  1.  The  defendant  was  In- 
formed against  and  prosecuted  for  violating 
section  4427,  Rev.  St  18S8,  which  Is  as 
follows:  "Every  person  who  willfully,  un- 
lawfully, and  maticionsly  administers  any 
poison  to  an  animal,  the  property  of  another, 
or  maliciously  exposes  any  poisonous  sub- 
stance with  intent  tiliat  the  same  shall  be 
taken  or  swallowed  by  any  such  animal, 
is  punishable,"  etc.  At  the  conclusion  of 
the  state's  case,  the  court,  on  motion  of 
respondent,  directed  the  jury  to  return  4 
verdict  of  not  guilty.   The  state  appeals. 

The  evidence  shows  that  the  dog,  a  large 
collie  black  ragland,  belonged  to  one  B.  W. 
Taylor;  that  he  left  the  dog  in  the  charge 
and  care  of  E.  A.  Pierce  and  his  wife. 
About  two  weeks  before  tbe  killing  of  tbe 
dog  tlie  defendant  called  on  Mrs.  Pierce, 
and  said  to  her  that  the  dog  bad  bitten 
his  child,  and  that  be  wanted  Mr.  Pierce 
to  kill  the  dog,  and  that,  if  he  did  not  do 
80,  he  (tbe  defendant)  would.  Mrs.  Pierce 
replied  that  Mr.  Pierce  would  not  do  so, 
because  the  dog  was  not  his.  Tbe  defendant 
did  not  ask  her,  and  she  did  not  tell  bim, 
to  whom  the  dog  belonged.  About  two  weeks 
later  the  defendant  came  to  the  premises 
of  Mr.  Pierce,  coaxed  the  dog  out  of  tbe 
yard,  and  there  fed  him  meat  containing 
sti^chnlne.  Tbe  dog  ate  tbe  meat,  and  soon 
was  thrown  into  convulsions  and  died. 
From  this  evidence  It  is  contended  that. 
Inasmuch  as  Mrs.  Pierce  told  the  defendant, 
two  weeks  before  the  killing  of  the  dog, 
that  It  did  not  belong  to  Mr.  Pierce,  there- 
fore the  owner  of  tbe  dog  was  unknown  to 
tbe  def«idant  and  therefore  he  bad  no  mal- 
ice against  tbe  owner,  and  that  the  sole 
motive  for  poisoning  and  killing  tlie  dog  was 
because  It  had  bitten  defendant's  boy  and 
to  prevent  similar  attacks,  which,  it  is  claim- 
ed, conclusively  established  a  total  want  of 
malice.  Tbe  trial  court,  adopting  these 
views,  directed  a  verdict  of  not  guilty.  We 
think  the  law  of  the  case  was  misconceived, 
and  that  the  court,  in  drawing  the  conclu- 
sions invaded  the  province  of  tbe  jury. 


2.  At  tbe  outset  It  is  conceded,  and  it 
is  tbe  law  in  this  state,  that  a  dog  is 
property,  within  the  meaning  of  the  statute. 
Conceding,  under  the  above  statute,  that  tbe 
state  must  prove  malice  toward  the  owner, 
which  Is  doubtful,  does  the  fact  that  the 
owner  was  unknown  to  the  defendant  pre- 
clude a  finding  of  malice  toward  him,  if 
the  evidence  be  otherwise  sufficient  to  find 
that  tbe  act  of  administering  the  poison 
was  done  willfully,  unlawfully,  and  mali- 
cIouBly?  It  seems  some  diversity  of  opinion 
prevails  as  to  whether  malicious  mischief 
was  an  indictable  offense  at  common  law. 
19  Ency.  of  Law,  634.  The  predominating 
opinion,  however,  Inclines  to  tbe  view  that 
the  offense  existed  at  common  law,  and  that 
malice  toward  the  owner  or  possessor  of  tbe 
property  was  essential  to  constitute  the  of- 
fense. But  by  statutes,  both  in  England 
and  in  the  states,  the  offense  of  malicious 
mischief,  as  It  existed  at  common  law,  has 
been  greatly  enlarged.  Tbe  statutory  offense 
here  is  more  than  a  mere  expression  of  what 
the  law  of  malicious  mischief  was  at  common 
law.  It  here  denounces  specifically  a  par- 
ticular thing,  and  makes  it  an  offense  to 
"willfully,  unlawfully,  and  maliciously  ad- 
minister any  poison  to  an  animal,  tbe  property 
of  another,"  etc.  By  statute  here,  also  (sec- 
tion 4053,  Rev.  St  1898),  the  terms  "malice" 
and  "maliciously,"  used  In  the  Penal  Code, 
are  defined  as  follows:  "The  terms  "malice' 
and  'maliciously'  Import  a  wish  to  vex,  annoy, 
or  injure  another  person,  or  an  intent  to 
do  a  wrongful  act,  established  either  by 
proof  or  by  presumption  of  law."  The  gra- 
vamen of  the  offense  Is  the  doing  of  the 
act  maliciously.  While  tbe  authorities,  un- 
der tbe  common  law  and  under  some  statutes, 
assert  that  malice  toward  the  owner  is 
essential  to  constitute  the  offense,  yet  It  does 
not  at  all  follow  that  to  show  such  malice 
It  must  be  shown  that  tbe  alleged  malicious 
act  was  accompanied  by  a  vindictive  and 
malevolent  motive,  actuated  by  malice  to- 
ward the  owner  of  the  property,  or  actual 
111  will  or  resentment  toward  lilm.  It  has 
been  quite  generally  held  that,  where  the 
doing  of  an  act  is  shown  to  have  been 
unlawful  and  willful  or  wanton,  malice  will 
be  presumed.  A  mere  Intent  simply  to  in- 
jure the  animal,  or  mere  resentment  or 
malice  toward  It,  without  malice  toward 
any  person,  it  may  be  conceded  is  not  suf- 
ficient But,  although  the  owner  may  t>e 
unknown  to  the  offender.  If  the  act  was 
done  maliciously  or  under  circumstance  evin- 
cing a  depraved  mind  and  one  prompt  and 
dlsfMsed  to  the  commission  of  mischief,  or 
done  willfully  and  unlawfully,  or  with  that 
wanton  and  reckless  disregard  of  all  con- 
sequences and  of  the  rights  of  others,  and 
with  an  Intent  to  wrongfully  injure  or  de- 
stroy the  property  of  another,  regardless  as 
to  who  may  be  the  owner  or  possessor,  tbe 
commission  of  the  offense  la  complete.  When 
it  Is  so  done,  it  necessarily  follows  that 
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tiw  offender  Intended  to  Inflict  an  nnneceflsarr 
and  Inexcusable  Injury  upon,  and  a  con- 
sequent wrong  against,  the  owner  or  poft- 
sesaor;  and  malice  towards  him  may  there- 
fore be  presumed.  Especially  must  this  be 
true  under  the  statute  in  question,  and  be- 
cause of  the  meaning  given  the  word  "mall- 
dously"  by  the  statute,  an  Intent  to  do 
a  wrongful  act,  and  also  as  defined  by  lex- 
icographers, "the  doing  of  a  wrongful  act 
intentionally,  without  just  cause  or  excuse; 
a  wicked  and  mischievous  purpose  which 
characterizes  the  perpetuation  of  the  inju- 
rious act  without  lawful  excuse."  Bouvler. 

The  statute  here  in  terms  does  not  require 
that  the  offender  should  be  actuated  because 
of  malice  toward  the  owner.  It  is  the  doing 
of  the  act  willfully,  imlawfully  and  malicious- 
ly that  is  d«iounced  by  the  statute.  While, 
as  stated  before,  the  administering  of  the 
poison  with  mere  resentment  or  malice  to- 
ward the  animal  will  not  suffice,  still,  If 
the  act  is  done  willfully  and  unlawfully, 
and  with  intent  to  do  a  wrongful  act,  where- 
by some  one  will  be  wronged,  and  Injury 
is  a  necessary  ccmsequence  flowing  from  such 
wrongful  act  and  mischievous  tntemt,  it  will 
suffice.  In  other  words,  it  is  not  so  much  that 
the  malice  must  be  toward  any  particular  in- 
dividual known  to  the  offender,  and  against 
whom  he  bears  a  feeling  of  111  wUl  and  resent- 
ment; but  it  suffices  if  the  act  as  done  charac- 
terizes an  Intent  to  do  a  wrongful  act  resulting 
in  Injury  to  some  one.  Were  It  not  so,  one 
might  willfully,  unlawfully,  and  with  an  in- 
tent to  do  a  wrongful  and  mischievous  ac^ 
and  even  with  an  abandoned  and  malignant 
heart,  and  with  a  depraved  and  wicked  mind 
bent  on  and  disiwsed  to  the  commission  of 
all  sorts  of  mischief  and  wrong,  injure  and 
destroy  animals  of  all  kinds,  and  defend  his 
wrong  against  a  criminal  prosecution  by 
showing  tliat  the  owner  was  unknown  to 
him,  and  that  therefore  be  Intended  no  wrong 
as  to  him  and  had  no  malice  toward  him, 
and  may  even  be  beard  to  assert  that,  when 
he  committed  the  depredation,  be  thou^t  and 
believed  that  the  animal  belonged  to  A., 
against  whom  he  was  satisfying  bis  feeling 
of  resentment,  when  in  tmtb  and  in  fact 
it  belonged  to  B.,  who  was  bis  most  Intimate 
friend  and  kinsman,  and  against  whom  he 
Intended  no  wrong  and  bore  no  malice  or 
feeling  of  resentmeut.  The  term  "malicious- 
ly," used  in  this  statute,  is  to  be  construed  In 
the  usual  sense  In  which  it  is  generally  used 
in  the  criminal  statutes  and  as  It  is  defined  by 
the  statute  above  stated.  Xo  distinction  Is 
made  as  to  Its  use  In  this  statute,  and  as 
used  In  other  statutes  defining  criminal  offen- 
ses In  the  Penal  Code,  where  malice  is  an 
Ingredient  of  the  offense.  In  criminal  offen- 
ses, g«ierally,  where  malice  Is  an  essential  in- 
gredient. It  Is  not  necessary  that  specific 
malice  toward  a  particular  Individual  be 
shown;  but  the  showing  of  general  malice,  an 
Intent  to  do  a  wrongful  act,  or  an  act  done 
with  a  wicked  and  mischievous  purpose  neces- 


sarily and  injuriously  affecting  some  one, 
although  it  may  not  have  been  intended  for 
the  particular  person  affected,  is  all  that  is 
required.  While,  also,  it  is  true  that  it  is 
necessary  to  allege  and  prove  ownership, 
either  general  or  special,  of  the  animal,  yet 
this  primarily  is  required  in  order  to  show 
that  the  animal  poisoned  was  the  property 
of  another  and  was  not  that  of  the  defend- 
ant, and  for  the  purpose  of  identifying  the 
offense  and  transaction.  We  conclude,  there- 
fore, though  the  owner  of  the  dog  was  un- 
known to  the  defendant,  that  fact  does  not 
preclude  a  finding  that  the  polfion  was  ad- 
ministered maliciously  within  the  meaning  of 
the  statute.  In  support  of  the  views  herein 
expressed  we  are  sustained  by  the  great 
weight  of  authorities,  and  among  them  may 
be  noticed  the  following:  People  v.  Olsen, 
6  Utah,  284,  22  Pac.  163;  State  v.  Phipps, 
95  Iowa,  401,  M  y.  W.  411;  State  t.  Boles 
(ICan.)  74  Pac.  630;  Stone  v.  State,  50  Tenn. 
457;  State  v.  Ollllgan  (R.  I.)  50  AtL  844; 
State  V.  Llnde,  M  Iowa,  139,  6  X.  W.  168; 
State  V.  Williamson,  68  Iowa,  351,  27  N.  W. 
209;  Mosely  v.  State,  28  Ga.  100;  Brown  v. 
State,  26  Ohio  St.  176;  Funderburk  t.  State 
(Miss.)  21  South.  658;  Lowery  t.  State,  80 
Tex.  402;  Territory  t.  Crozier,  6  Dak.  8,  50 
X.  W.  124;  People  v.  Kelley  (Cal.)  22  Pac. 
503;  cases  cited  40  U  B.  A.  fill,  note; 
Ingham  Law  of  Animals,  {  127;  Blah.  Stat 
Crimes,  S  430;  McClaln,  Crlm.  Law,  U  820, 
830,  833. 

3.  It  is  further  claimed  that  the  evidence 
shows  that  the  dog  bit  the  defendant's  boy, 
and  because  of  tiiat  and  to  prevent  similar 
attacks  the  d^eudant  killed  it,  and  that 
this  conclusively  established  that  the  poison- 
ing of  the  dog  was  not  malicious.  Even 
though  it  be  conceded  that  there  Is  some  evi- 
dence tendli^  to  show  that  the  motive  of  the 
defendant  In  polsonli^  the  dog  was  as  to 
claimed,  still  It  la  not  for  the  court  to  draw 
the  conclusion,  but  it  was  for  the  jury  to 
do  so.  The  motive  which  prompted  and 
actuated  the  defendant  In  the  doing  of  the  act 
involved  a  question  of  fact.  Conceding,  now, 
that  there  was  evidence  tending  to  show  that 
the  dog,  two  weeks  prior  to  his  killing,  had 
bitten  defendant's  boy,  and  also  conceding 
that  the  circumstances  were  such  whereby  the 
defendant  had  reason  to  believe  similar  at- 
tacks might  be  made,  still  it  does  not  follow 
that  the  court  was  authorized  as  matter  of 
law  to  say  such  was  the  motive  which  prompt- 
ed the  defendant  in  kiiilug  the  dog,  and  there- 
fore was  authorized  to  direct  a  verdict  for 
the  defendant.  As  well  might  It  be  asserted 
where  the  state  proved  the  defendant  shot 
and  killed  another,  but,  there  being  some  evi- 
dence which  tended  to  show  it  was  done  in 
necessary  self-defense,  therefore  the  court 
should  direct  a  verdict  of  acquittal.  Whether 
the  evidence  so  tending  to  show  this  appears 
on  the  part  of  the  state,  or  is  supplied  by  the 
defense,  does  not  matter;  for  In  either  case 
it  is  generally  for  the  Jury  to  determine 
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whetber  the  slaying  was  done  with  malice, 
or  because  ot  necessary  self-defense,  or  be- 
cause of  some  other  Just  cause  or  excuse. 
The  law  Is  well  settled  that  malice  may  be  pre- 
simied  or  Implied  from  the  willful  or  wanton 
dolDK  of  an  unlawful  act,  from  an  Intention 
to  do  a  wrongful  act  to  tbe  detriment  of 
another,  and  that  the  existence  or  nonexist- 
ence of  malice  is  an  Inference  to  be  drawn 
by  tbe  Jury  from  a  consideration  of  all  tbe 
facts  and  circumstances  in  tbe  case,  and 
from  the  manner  in  and  purpose  with  which 
tbe  act  Is  done.  Here  tbe  poisoning  and 
killing  of  the  dog  was  unlawful  That  it 
was  done  willfully  and  Intentionally  must  be 
conceded,  for  It  cannot  be  conceived  that  the 
poison  was  administered  for  any  other  pur- 
pose, except  to  kill  the  dog  and  thereby  de- 
prive the  owner,  whoever  he  may  be,  of  the 
property.  From  the  wiilful  and  intentional 
doing  of  this  unlawful  or  wrongful  act,  to  the 
detriment  or  Injury  of  another,  malice  may  be 
implied  or  presumed.  In  case  where  malice 
Is  an  essential  Ingredient  of  tbe  oftense,  it 
Is  not  frequent  where  the  state  is  able  to 
prove  express  malice.  Its  existence  lies  in 
the  heart  of  the  offender,  and  he  alone  knows 
Its  secrets.  He  Is  tbe  only  possible  direct 
witness  to  that  fact  Malice  is  therefore  gen- 
erally established  and  found,  if  at  all,  as  an 
Inference  from  everything  that  Is  proved, 
taken  together  and  considered  as  a  whole, 
and  Implied  from  unlawful  or  wrongful  octs 
done  willfully  and  designedly,  to  the  detri- 
ment or  injury  of  another.  Here  the  jury 
had  the  right  to  consider  the  manner  In  which 
tbe  act  was  done — the  fact  that  the  de- 
fendant approached  tbe  premises  of  Mr. 
Fierce  and  coaxed  the  dog  out  of  the  yard, 
as  well  as  all  other  facts  and  circumstances 
shown.  It  may  be  conceded  that  if  the  dog 
had  bitten  the  defendant's  boy,  and  that  the 
defendant  had  reason  to  and  did  t>e11eve  the 
dog  might  make  similar  attacks,  and  so  be- 
lieving and  because  thereof,  such  was  his 
sole  motive  which  prompted  him  to  kill  the 
dog,  although  the  killing  was  not  lawful, 
still  the  defendant  could  not  have  been  con- 
victed of  the  offense  charged,  and  It  would 
have  been  proper  to  so  have  charged  the  jury. 
But  tbe  vice  of  the  court's  ruling  In  directing 
a  verdict  was  because  be  himself  assumed 
and  found  that  the  administering  of  tbe 
poison  and  killing  of  the  dog  was  from  such 
a  motive,  and  therefore  without  malice.  In- 
stead of  submitting  such  question  upon  prop- 
er instructlona  to  tbe  Jury  for  their  deter- 
mination. 

But,  considering  tbe  facts,  tbe  evidence  Is 
not  at  all  satisfactory  that  the  dog  had  even 
bitten  the  defendant's  boy,  and  no  evidence 
at  all  of  any  fact  or  circmnstance  whereby  the 
defendant,  or  any  one,  had  reason  to  believe 
that  similar  attacks  might  l>e  made  by  the 
dog,  or  that  bis  boy,  or  any  one,  was  at  all  in 
any  kind  of  danger  therefrom,  or  that  the  dog 
was  at  all  harmful.  The  circumstances  un- 
der which  tbe  boy  was  bitten,  if  at  all,  bo  far 


as  disclosed  by  tbe  evidence,  show  that  tbe 
boy  at  that  time  was,  and  on  the  previous  day 
had  been,  teasing  and  annoying  the  dog  with 
a  stick ;  and  It  Is  not  at  all  shown  that  tbe 
dog  was  at  large  or  at  any  time  strayed  away 
from  the  premises  of  ilr.  Pierce,  or  anything 
whatever  to  lead  or  Induce  the  defendant  or  any 
one,  to  believe  that  the  dog  was  likely  to  or 
might  attack  any  one,  or  was  at  all  harmful. 
To  the  contrary,  the  evidence  shows  without 
dispute  that  the  dog  was  trained,  and  of  a 
kind  and  playful  disposition,  and  many  times 
for  hours  played  In  the  yard  and  a  nearby 
field  with  the  children  of  the  neighborhood, 
and  had  never  harmed  any  one.  At  the  time 
that  it  Is  claimed  this  boy  was  bitten,  the 
evidence  fairly  shows  he  was  then  teasing  the 
dog  with  a  stick  by  striking  at  him  and  dodging 
behind  a  tree,  and  kept  this  up  for  five  min- 
utes.  He  was  warned  not  to  do  so.  On 
tbe  day  previous,  he  kept  thrusting  a  stick 
through  the  fence,  teasing  the  dog  when  he 
was  in  the  yard,  at  which  time  the  boy  was 
also  then  warned  not  to  do  so,  as  the  dog 
might  bite  him.  Mrs.  Pierce  testified  that 
on  the  evening  of  the  day  that  the  boy  bad 
been  teasing  the  dog  tbe  defendant  came  to 
her  and  said  that  the  dog  had  bitten  his  boy, 
whereupon  she  told  him  she  thought  not,  as 
the  dog  had  never  bitten  any  one.  That  Is 
all  the  evidence  In  tbe  case  that  the  dog  had 
bitten  the  boy.  The  defendant  then  demand- 
ed of  her  that  Mr.  Fierce  kill  the  dog,  and 
that,  unless  he  did  so,  he  (the  defendant) 
would.  She  told  blm  that  Mr.  Fierce  certain- 
ly would  not  do  so,  because  the  dog  was  not 
his.  Two  weeks  later  the  defendant  and  his 
wife  crossed  the  field  near  by,  found  the  dog 
in  the  yard,  the  defendant  coaxed  him  out 
through  the  gateway.  Induced  the  dog  to  fol- 
low him,  and  then  fed  him  the  poisoned  meat 
His  wife  raised  her  hands  before  her  ^es 
and  rushed  back  across  the  field.  Mrs.  Pierce, 
who  was  upstairs  In  the  house,  witnessed  the 
transaction  and  called  to  Mr.  Gleason,  who 
was  in  the  kitchen,  to  call  the  dog  back,  but 
before  he  was  able  to  do  so  the  defendant  had 
fed  him  a  portion  of  the  meat.  Ten  minutes 
afterwards  the  dog  was  thrown  into  convul- 
sions, and  within  an  hour  thereafter  died. 
The  meat  was  subjected  to  chemical  analysis 
and  found  to  cwitaln  strychnine.  From  this 
evidence  the  jury  would  have  been  warranted 
in  finding  that  the  defendant  killed  tbe  dog, 
not  because  he  had  any  reason  to  believe,  or 
that  he  did  In  fact  believe,  the  dog  might  at- 
tack or  Injure  any  one,  or  was  at  all  harmful, 
but  that  the  act  of  poisoning  the  dog  was 
wholly  Inexcusable,  and  that  the  cii"cum- 
stances  thereof  showed  a  wanton  and  re- 
vengeful disposition  on  the  part  of  the  de- 
fendant 

Respondent  makes  some  reference  to  tbe 
natural  feeling  of  a  father  to  protect  bis  off- 
spring, and  that  the  law  should  not  hold  him 
criminally  lesponsible  "for  killing  a  savage 
and  ferocious  dog"  in  so  doing.  We  do  not, 
nor  does  tbe  law,  so  bold  blm  responsible  la 
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that  kind  of  a  case.  ITere  tbere  Is  a  total 
want  of  evidence  that  the  dog  was  savage  or 
ferocious,  or  at  all  miachlevous  or  harmful, 
or  that  his  boy,  or  any  one,  was,  or  might  at 
all  be  In  any  kind  of  danger  or  risk  from  the 
dog.  If  the  boy  was  bitten,  the  evidence, 
without  dispute,  shows  it  was  occasioned  by 
his  teasing  and  harassing  the  dog.  The  only 
witness  speaking  on  the  subject  was  Mra. 
Pierce,  who  (putting  her  testimony  Id  narra- 
tive form,  but  using  her  own  language), 
speaking  of  the  boy,  said :  "I  saw  him  teas- 
ing the  dog  the  day  be  was  supposed  to  have 
been  bitten.  He  was  standing  behind  a  tree 
with  a  stick,  and  coming  around  the  tree  and 
striking  at  Sbep,  and  then  dodging  behind 
the  tree,  and  so  on.  That  was  the  same  day 
that  Mr.  Coleman  came  to  me  in  the  evening. 
I  saw  this  over  In  the  field  right  north  of  the 
bouse.  There  were  other  children  around 
there.  I  only  knew  him  from  bis  dress,  as 
Mr.  Coleman  described  him  that  day.  The 
clothing  and  size  of  the  boy  corresponded 
with  the  boy  Coleman  described.  I  watched 
blm  teasing  the  dog  for  about  five  minutes. 
I  don't  know  bow  much  longer.  I  had  warn- 
ed the  boy.  I  don't  think  I  vramed  the  boy 
at  that  or  any  previous  time,  but  Byron 
Gleason,  a  boy  working  for  us,  did  the  pre- 
vloos  day.  They  were  teasing  him  durli^ 
the  previous  day  before  through  the  fence 
this  should  have  happened,  and  Byron  told 
blm  not  to  do  It — that  be  might  bite  him.  I 
beard  them.  I  heard  the  dog  barking.  I 
only  knew  what  children  they  were  from 
Byron's  telling  me  who  they  were."  On 
cross-examination,  referring  to  the  boy,  who 
was  then  In  the  courtroom :  "He  looks  very 
much  to  me  like  the  boy.  He  1b  a  little  bit 
taller  than  he  was  then,  but  that  was  nearly 
two  years  ago.  I  do  not  know  what  the  dog 
had  done  just  prior  to  the  time  I  saw  the  boy 
by  the  tree  wiUi  a  stick  In  his  hand.  He  was 
hitting  at  him  with  a  stick,  first  on  one  side 
of  the  tree  and  then  on  the  other.  The  boy 
kept  on  the  opposite  side  of  the  tree  from  the 
dog."  Bnt,  as  before  observed,  even  bad 
tbere  been  evidence  that  the  dog  was  of  a 
savage  or  mischievous  disposition,  and  was 
likely  to  or  might  attack  defendant's  children, 
or  any  one  else,  whether  such  fact  was  the 
motive  prompting  the  defendant  in  killing 
the  dog,  under  the  circumstances,  was  a  ques- 
tion for  the  Jury.  To  assert  that  such  motive 
was  conclusive  from  the  mere  fact  that  the 
boy  was  bitten  by  the  dog,  under  the  circum- 
stances disclosed,  may  equally  well  be  as- 
serted of  one  who  crawled  under  the  heels  of 
a  borse  and  was  kicked,  and  who  two  weeks 
tb^eafter  went  Into  his  neighbor's  bam  and 
poisoned  the  horse  to  death,  because  the  pos- 
sessor refused  to  kill  him. 

The  case  should  have  been  submitted  to 
the  jury  upon  proper  instructions,  and  the 
court  erred  In  not  so  doing.  The  Judgment 
of  the  lower  court  is  reversed. 

Mccarty,  J.,  concurs. 


BARTCH,  0.  J.  (dissenting  I  do  not 
agree  with  the  majority  In  their  views  of 
this  case,  nor  w^Ith  their  statement  of  the 
evidence  or  as  to  what  it  shows.  The  de- 
fendant was  tried  upon  a  charge  of  unlaw- 
fully, willfully,  and  maliciously  administer- 
ing poison  to  a  dog.  At  the  trial  the  state 
Introduced  evidence  showing  that  the  de- 
fendant called  at  the  residence  of  Mr,  Fierce, 
where  the  dog  was,  and  stated  to  Mrs.  Pierce 
that  It  bad  bitten  his  boy  badly,  and  request- 
ed that  Mr.  Pierce  kill  the  animal  or  else  be 
would  Ull  It  Mrs.  Pierce  Kplied  that  Mr. 
Pierce  would  not  kill  it,  because  It  was  not 
his,  but  did  not  tell  the  defendant  to  whom 
the  animal  belonged.  About  two  weeks 
later,  on  February  7,  1903,  the  defendant 
went  to  Mr.  Pierce's  residence  and  admin- 
istered poison,  from  which  the  dog  died.  The 
proof  also  discloses  the  ownw  of  the  animal. 
At  the  close  of  tbe  state's  evidence  tbe  court 
directed  the  jury  to  return  a  verdict  of  not 
guilty,  upon  the  gound  that  the  prosecution 
failed  to  show  that  the  accused  was  actuated 
by  malice  against  tbe  owner  of  tbe  6oe. 
Thereupon  the  state  appealed,  and  assigned 
tbe  ruling  of  the  court  In  the  premises  as 
error. 

The  appellant  Insists  that  malice  against 
the  animal  was  shown,  and  that  this  con- 
stituted malice  against  the  owner  under 
our  statute.  In  section  4427,  Rev.  St  1898, 
Is  prescribed  a  certain  punishment  for  "every 
person  who  willfully,  unlawfully  and  mfl- 
lIcloQsly  administers  any  poison  to  an  ani- 
mal, the  property  of  another,  or  maliciously 
exposes  any  poisonous  substance,  with  In- 
tent that  tbe  same  shall  be  taken  or  swal- 
lowed by  any  such  animal."  Under  these 
provisions  of  the  statute  malice  is  the  gist 
of  the  action.  The  enactment  was  evidently 
Intended  to  protect  the  owner  in  his  prop- 
erty against  malicious  trespass,  as  well  as 
to  punish  the  perpetrator  of  the  crime  de- 
nounced. Where,  therefore,  the  poisoning 
Is  not  done  with  malice  to  the  owner,  nor 
out  of  a  malicious  design  to  deprive  the  own- 
er of  his  property,  there  la  no  malicious  tres- 
pass which  Imposes  a  criminal  liability,  al- 
though tbere  be  trespass  which  may  entail 
a  civil  liability.  The  distinction  between 
trespass  and  malicious  trespass,  or  such  as 
Justifies  the  Infliction  of  the  penalty  pre- 
scribed, must  be  carefully  maintained,  or 
else  an  act  done  In  defense  of  person  or  prop- 
erty upon  serious  provocation  may  neverthe- 
less amount  to  a  criminal  ofFense.  Such  Is 
not  the  Intent  of  the  statute,  and  hence  a 
prosecution  must  fall,  where  the  proof  fails 
to  show  malice  toward  the  owner  of  the 
property.  Therefore  a  justification  which 
shows  a  want  of  malice  excuses  the  act  com- 
mitted, in  so  far  as  criminality  Is  concerned. 
In  other  words,  an  ofTense  is  committed  and 
is  punishable  as  a  crime,  whenever  the  act 
Is  done,  as  Is  said  by  Sir  William  Blackstone, 
"either  out  of  a  spirit  of  wanton  cruelty  or 
black  and  diabolical  revenge,"   4  BL  Com. 
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243.  It  foIlowB  that  an  essential  reqatslte 
to  a  TalM  coBTictloD  In  sucb  a  case  is  proof 
of  malice  toward  the  owner.  2  Whart.  Crim. 
Law,  i  IOCS;  Commonwealth  v.  Williams,  110 
Mass.  401;  State  v.  Robinson.  32  Am.  Dec 
661;  Gaskill  t.  State,  56  Ind.  550;  Xortbcot 
V.  State,  43  Ala.  330;  Hobson  r.  State,  44  Ala. 
380;  State  t.  Enslow.  10  Iowa,  115;  aate  v. 
Wilcox,  24  Am.  Dec.  569;  Wright  t.  State, 
30  Ga.  325,  76  Am.  Dec.  656.  While,  how- 
ever,  malice  against  the  owner  is  an  essen- 
tial Ingredient  to  justify  a  conviction,  such 
malice  may  be  establlBbed  by  direct  and 
positive  evidence,  or  by  proof  showing  that 
the  act  was  committed  wantonly  and  mali- 
ciously, with  a  malevolent  design,  signifying 
an  abandoned,  depraved  and  malignant  heart, 
from  which  malice  against  tiie  owner  may 
be  Inferred.  Where,  therefore,  the  circum- 
stances show  the  act  to  have  been  committed 
with  a  vicious  spirit,  in  a  wanton  and  mali- 
cious manner.  Indicating  a  brutal  Instinct, 
express  evidence  of  malice  having  previously 
existed  in  the  mind  of  the  accused  toward 
the  owner  Is  not  indispensable  to  bring  the 
case  within  the  statute;  but  mere  proof  of 
the  fact  that  the  accused,  under  circum- 
stances showing  provocation,  committed  the 
act,  is  not  sufficient  to  justify  an  Inference 
of  malice  against  the  owner,  or  to  warrant 
a  conviction,  and  hence  does  not  authorize 
the  court  to  submit  the  question  of  malice 
to  the  jury.  In  such  event  the  injured  party 
must  be  left  to  bis  dvU  remedy  as  at  com- 
mon law. 

In  the  case  at  bar  there  is  no  direct  or 
positive  proof  of  malice  against  the  owner 
existing  in  the  mind  of  the  accused  either 
before  or  at  the  time  of  the  commissiou  of 
the  act.  On  the  contrary,  the  proof  of  the 
prosecution,  the  defendant  having  introduced 
none,  shows  some  provocation  of  a  justifi- 
able character  which  led  to  the  commission 
of  the  act;  and  I  see  nothing  in  the  record 
to  warrant  the  assertion  that  the  teasing  of 
the  anima!  caused  It  to  make  the  vicious  at- 
tack. Respecting  this  question  the  state- 
ments of  the  witness  whose  evidence  has 
been  construed  to  this  etlect  are  quite  con- 
tradictory as  they  appear  in  the  record,  and 
not  such  as  to  Inspire  confidence,  especially 
upon  the  admission  that  the  witness  had  not 
known  the  boy,  but  simply  thought  he  was 
the  one  by  his  appearance.  On  this  point 
the  witness  testified:  "Q.  Well,  do  you  re- 
member, before  this  dog  was  killed,  of  the 
boy  going  back  and  forth  there?  Do  you 
remember  of  seeing  him?  A.  No.  sir.  Well, 
I  knew  all  of  them  by  sight,  but  I  pay  so 
little  attention  to  them  I  don't  know  one 
from  the  other.  I  remember  of  seeing  a 
boy  dressed  such  as  he  was  dressed  that 
day."  Even  If  the  witness  saw  this  boy 
behind  a  tree  with  a  stick,  may  he  not  have 
been  there  through  fright,  and  have  struck 
at  the  dog  for  the  purpose  of  warding  off 
an  attack  of  the  animal?  As  to  the  char- 
acter of  the  injury  Inflicted  the  witness  testi- 


fied: "Q.  Mr.  Coleman  came  to  your  house 
upon  the  day  which  you  understood  was  the 
day  when  the  dog  had  bitten  one  of  bia  chil- 
dren, didn't  he?  A.  Yes.  sir.  Q.  You  under 
stood  that  the  dog  had  bitten  one  of  his  lit 
tie  boys?  A.  Yes,  sir.  Q.  He  toid  you  that, 
didn't  he,  when  he  came,  Mrs.  Pierce?  A. 
Yes,  sir.  Q.  And  he  told  you,  did  he  not, 
that  the  dog  had  bitten  his  little  boy  in  the 
calf  of  the  leg?  A.  Yes,  sir.  Q.  Inflicting 
a  very  severe  wound?  A.  He  said  he  was 
bitten  badly.  Q.  He  told  you  that  the  dog 
had  sent  his  teeth  to  the  bone  of  the  t)oy'8 
leg?  A.  No,  he  didn't  tell  me  It  went  to  the 
bone.   He  said  he  had  bitten  him  badly." 

Thus  It  appears  from  the  evidence  that 
the  child  had  been  "badly  bitten";  that  there- 
upon the  accused  requested  that  the  animal 
be  killed;  that  bis  request  was  denied,  and 
the  dog  permitted  to  remain  at  large;  that 
under  these  circumstances  the  accused  ad- 
ministered the  poison,  not  knowing  who  was 
the  owner  of  the  animal.  Such  evidence  ut- 
terly falls  to  Indicate  any  diabolical  design 
on  the  part  of  the  accused  to  injure  the  own- 
er, and,  in  my  judgment,  does  not  warrant 
a  conviction.  At  most.  It  shows  but  a  deter- 
mlnatJon  of  the  father  to  save  bis  child  from 
further  attack  by  the  animal.  That  a  father 
may  protect  his  child  from  attacks  of  such 
an  animal  In  good  faith,  it  seems,  ought  not 
be  denied.  Nor  was  the  statute  intended  to 
inhibit  such  protection.  So  long  as  the  bond 
of  affection,  planted  In  human  hearts  by  our 
Creator,  exists  between  the  parent  and  child. 
BO  long  will  the  former,  out  of  love  for  his 
offspring.  If  within  his  power,  prevent  harm 
to  the  latter  from  vicious  animals;  and  it 
is  not  In  accord  with  any  principle  of  natural 
justice  to  denounce  such  protection  as  a 
crime.  Nor  do  the  principles  hereinbefore 
considered  militate  against  the  correctness 
of  the  decision  In  People  v.  Olsen,  6  Utah, 
284,  22  Pac.  1G3.  In  that  case  the  offense 
woB  committed  not  only  In  a  cruel,  wanton 
and  malicious  manner,  but  the  circumstances 
signified  a  depraved  spirit  and  an  utter  dis- 
regard of  the  rights  of  the  owner  as  to  an 
Inoffensive  animal,  without  provocation  or 
any  Justification.  This  appears  from  the 
opinion  in  that  case,  where  it  says:  "The 
evidence,  which  is  all  set  out  in  the  record, 
shows  that  the  defendant  and  L.arBen  were 
driving  past  the  premises  of  Britton  In  a 
wagon,  having  a  gun  in  the  wagon,  and, 
when  near  Britton's  house,  the  one  not  en- 
gaged In  driving  the  team  picked  up  the  gun 
and  discharged  it  at  the  pig,  which  was  run- 
ning at  large,  wounding  and  maiming  It; 
that  one  of  them  immediately  after  the  shoot- 
ing shouted  'Skedaddle  1'  and  the  oue  who 
was  driving  the  team  drove  rapidly  away." 

From  the  foregoing  considerations.  I  am 
of  the  opinion  that  the  court  was  justified 
In  directing  the  jury  to  return  a  verdict  of 
not  guilty  In  this  case,  thus  leaving  the  own- 
er of  the  animal  to  bis  clvU  remedy,  and 
therefore  dlaaent. 
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GILL  et  al.  t.  MALAN  et  al. 
(Supreme  Coort  of  Utah.   Sept  2,  1005.) 

1,  Waters  and  Water  Coubses— Afpbopbia- 

IION. 

Id  an  action  to  determine  the  title  to  the 
waters  of  a  certain  sprlDc  havinc  Its  sonrce 
on  plaintiffs'  land,  the  evidence  showed  that 
plftintifTs'  grantors  and  predecemors  in  isterest 
in  1887  purchased  whatever  right  and  Interesi* 
defendants  had  in  the  sprinsr,  and  all  ditches 
and  flumes  constructed  and  used  bf  them  tor 
conveying  the  water  from  the  spring  to  their 
premises,  together  with  all  easements  and 
rights  of  way  which  they  had  acquired  for  the 
maintenance  of  such  ditches  and  flames.  There- 
after the  water  c<Hitinued  to  flow  along  and 
through  the  artificial  water  courses  which  had 
passed  to  plaintitEs*  grantors.  Beld,  that  the 
water  was  not  subject  to  appropriation  hy  de- 
fendants, unless  abandonsd  by  the  owners  there* 
of.* 

2.  Sau. 

Id  an  action  to  determine  the  title  to 
waters  of  a  spring  having  its  source  od  plaintiffs' 
laind,  the  fact  that  neither  plaintiffs  nor  their 
grantors  made  any  use  of  the  water,  and  permit- 
ted it  to  continue  to  flow  through  an  artificial 
water  course  which  they  had  pun%ased  from  one 
having  a  right  thereto,  was  not  sufficient  to 
show  ahandonment.  so  as  to  render  the  water 
subject  to  appropriatitm,  especial^  in  view  of 
other  affirmative  acts  of  plalntifFs  tending  to 
show  that  they  had  do  intention  of  abandoning 
their  rights. 

8.  LaMDLOBD  and  TEIfAIfT— Advebbe  Posses- 

BION  OF  TBNAIfT. 
A  tenant  cannot,  as  agalmt  his  landlord, 
acquire  water  rights  by  adverse  use. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S2, 
Cent  Dig.  Landlord  and  Tenant,  {  199.] 

Appeal  from  District  Court,  W^mt  Coun- 
^ ;  B.  H.  Rolapp,  Judge. 

AcUon  by  Elizabeth  B.  GiU  and  otbers 
against  Bartholomew  Malaa  and  others. 
From  a  Judgment  in  favor  of  defendants, 
plaintiffs  appeal.  Berersed. 

This  Is  an  action  to  determine  the  title  to 
the  watm  of  a  certain  spring  wblcb  rises 
and  has  its  source  on  platntllfs'  Hud,  and 
to  recover  damages  f^Mn  defendants  for  rock 
quarried  end  removed  by  itaem  from  said 
land.  The  land  upon  wblcb  tbe  spring  rises 
Is  situated  in  Weber  coonty,  Utah,  at  the 
month  of  Taylor's  Canyon,  near  Ogden  City, 
and  is  the  W.  %  of  the  N.  %  of  section  36,  In 
towiuhlp  e  N.,  range  1  W.  of  tbe  Salt  Lalce 
meridian.  This  land  was  segregated  from 
tbe  public  domain  in  1865,  and  became  tbe 
property  of  plaintiffs'  remote  grantor,  the 
Union  Pacific  Railway  Gompai^.  In  tbe  year 
1866  tbe  Union  Pacific  Railway  Company 
cmv^ed  said  land  to  Tbomaa  Gaboon  and 
Robert  Robinson,  In  pursuance  of  a  ccmtract 
entered  into  by  It  Uay  14,  1880.  In  18S4  an 
agreement  was  entered  Into  betwera  Caboon, 
Robinson,  and  others  on  tbe  one  hand,  and 
-Edaly  F.  Hampton  on  tbe  other,  wbereby 
Hamptim  acquired  the  rlgbt  to  conduct  tbe 
water  of  tbe  spring  in  question  to  his  own 
premises  in  section  84  In  coorideration  of 
which  be  relinquished  a  claim  and  interest 
he  had  in  and  to  a  stream  of  water  which 

*PrecDontory  iUnch  Co.  Argils  (Utah)  IS  Pas. 
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flowed  from  Taylor's  Canyon.  From  that 
time  until  December,  18S7,  Hampton  and 
his  wife,  who  is  one  of  the  defendants  in 
the  actlMi,  used  the  water  from  the  spring 
in  controversy  for  the  Irrigation  of  certain 
lands  In  section  34  adjoining  tbe  lands  now 
owned  by  plaintiffs;  the  water  being  con- 
veyed from  a  point  about  15  rods  below  the 
spring  onto  Hampton's  premises  by  means 
of  an  artificial  ditch  and  a  flume,  which  were 
constructed  upon  plaintiffs'  lands  by  said 
Hampton.  In  1887  Hampton  and  his  wife 
conveyed  their  land  and  their  Interest  in  and 
to  the  water  of  tbe  spring,  together  with  all 
ditches  and  rights  of  way  over  and  across 
plaintiffs'  lands,  to  Thomas  Cahoon,  who  at 
the  time  was  one  of  the  owners  of  the  land 
on  which  the  spring  Is  situated.  On  the  21st 
day  of  January,  1888,  Thomas  Cahoon  and 
Robert  Robinson  conveyed  the  property  which 
Cahoon  had  purchased  from  Hampton  and 
his  wife,  together  with  all  the  water  right 
and  right  of  way  hereinbefore  mentioned,  to 
John  D.  Camahan,  who  on  the  18th  day  of 
Jnly,  1889,  conveyed  the  property,  water 
right,  and  right  of  way  to  Erasmus  Nagle. 
On  September  17,  1880,  Nagle,  retaining  tbe 
land  he  bad  thus  purchased,  conveyed  said 
water  right,  ditches,  and  right  of  way  to 
Thomas  Cahoon  and  others,  who  at  the  time 
were  the  owners  of  the  land  upon  which  the 
spring,  ditches,  and  right  of  way  are  situated. 
It  will  thus  be  seen  that  whatever  rights 
Hampton  and  his  wife  may  have  acquired  to 
tbe  water  of  the  spring,  as  well  as  right  o' 
way  tierefM,  had  by  these  various  convey- 
ances ^«come  vested  In  tbe  owners  of  the 
land  upon  whidi  tbe  q>rlng  is  sittiated  and  to 
T7hich  rild  easement  or  right  of  way  attach- 
ed. Snbsequentty  plaintiffs  became  the  own- 
ers of  said  land,  to  wit,  a:]  tbe  N.  %  of  sec- 
tion 35,  together  with  all  of  Its  appurtenances. 
After  tlie  Hamptons  had  conveywl  their  land 
In  section  34,  together  with  their  water  right 
In  the  spring,  to  Thomas  Cahoon,  as  herein- 
before stated,  they  continued  to  use  the 
water  from  the  spring,  but  used  It  on  what 
was  known  as  the  "Kershaw  and  the  Nagle 
properties."  E.  F.  Hampton  some  time  In 
the  year  1889,  two  years  after  he  and  his  wife 
bad  parted  with  their  title  and  Interest  In 
the  water  of  the  spring  to  Cahoon,  imder- 
took  to  sell  to  B.  Malan,  one  of  the  defend* 
ants  herein,  a  one-half  Interest  in  and  to  the 
spring  water,  an^  In  1890  Mrs.  Hampton 
underto<A  to  sell  to  said  Malan  the  other 
half  Interest  In  the  spring,  reserving  a  sufla- 
dent  amonnt  or  Interest  in  the  stream  to 
stlpply  them  with  culinary  water.  It  is  C(m- 
ceded  that  Malan  acquired  no  title  whatever 
by  these  conveyances.  In  1896  be  (Malan) 
commenced  using  the  water  for  Irrigating 
bla  lands,  watering  Bto<&,  and  culinary  pur- 
poses, and  continued  so  to  use  It  until  tbe 
commencement  of  thte  action,  November  IS, 
1002.  About  five  years  after  E.  F.  Hamp- 
ton and  his  wife  had  sold  their  property  and 
water  right  motioned  to  Cahocu^  viey  moved 
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back  on  the  ume  property  and  paid  rent 

tbereCor  to  J.  D.  0111,  one  of  the  plaintiffs, 
wbo  bad  charge  of  tbe  property.  On  this 
point  OUl  testified  as  follows:  "I  bare  col- 
lected roit  from  than  [referring  to  the  Hamp- 
tons] In  1804  and  189S."  And,  continuing* 
be  farther  testified,  referring  to  the  water: 
*ThBy  paid  me  rait  on  it  for  using  it  on  tbe 
Nagle  prapertj"  iSxa.  Hampton,  one  of  the 
defendants,  testlfled  in  part  as  follows:  "Six 
years  ago  [1897]  I  was  living  where  I  am  now 
llTlng.  At  that  time  we  1^  tbe  pn^ierty 
because  we  were  ordered  to  do  so  by  Ur. 
OlU.  He  said  that  he  had  rented  the  place, 
and  he  wanted  as  to  pay  him  higher  rent, 
and  we  otteni  to  pay  him  higb«  rent,  bnt 
he  wouldn't  do  It  This  is  the  property  re- 
ferred to  in  the  trial  as  the  Nagle  property. 
*  *  *  We  continued  to  live  there  until 
about  six  years  ago  [1897],  and  paid  rent  for 
tbe  premises  and  used  the  water."  The 
water  firom  this  epnng  varied  In  quantity 
from  about  one-twelfth  to  one-flftta  of  one 
second  foot  Before  It  was  diverted  by 
Hampton  in  1884  It  fioved  down  a  low  de- 
pression In  the  ground  Into  the  main  dian- 
nel  of  Taylor's  Canyon,  and  mingled  with  the 
waters  oC  said  canyoa  Hampton,  however, 
diverted  the  water  of  the  sinlng  at  a  point 
above  where  it  emptied  Into  tiie  Taylor's 
Canyon  water.  In  1901  defendants  laid  a 
pipe  line  from  their  iwemlaes  to  the  qfflng, 
since  which  time  the  water  has  been  piped 
to  the  premises  of  tbe  respective  defendants, 
a  distance  of  about  a  mile.  All  of  tbe 
plaintiffs  reside  In  tbe  state  of  Massa- 
chusetts, and  it  does  not  appear  that  any  of 
them  knew  or  bad  any  information  whatever, 
prior  to  1896  or  1887  that  tbe  defendants, 
or  any  d  them,  wen  n^ng  the  water  under 
a  claim  of  right  so  to  do.  J.  D.  OHl,  one  of 
the  plalntiCBs,  who  lived  In  Ogden  several 
years  islw  to  tiie  year  1897,  and  who  had 
charge  of  tbe  property  on  which  the  Hamp- 
tons were  residing,  testlfled  that  he  bad  aome 
trouble  In  collecting  rent  fr(mi  them  In  1895 
and  threatened  to  turn  the  water  from  them, 
and  that  Hampton  paid  tbe  reat  on  tbe 
property  he  was  occupying  and  agreed  to 
pay  rent  for  the  use  of  the  water.  His  tes- 
timony respecting  rent  for  the  water  was 
denied  by  Mrs.  Hampton.  He  further  testl- 
fi^,  and  bis  testimony  on  this  point  is 
not  denied,  that  at  times  during  the  year 
1890,  and  again  in  1897,  he  broke  the  water 
course  and  forbade  Hampton  Interfering  with 
or  using  it 

The  court,  among  other  things,  found: 
"That  in  tbe  year  1887  tbe  said  Edaly  F. 
Hampton  and  his  said  wife,  the  defendant 
Emma  Hampton,  sold  and  quitclaimed  to 
tbe  grantors  and  predecessors  in  Interest  of 
tbe  plalnUffs  all  their  right,  title,  snd  hi- 
terest  in  and  to  the  waters  of  said  spring 
and  the  use  thereof,  and  all  waterways  and 
dltrhes  on  plaintiffs'  lands  by  means  of 
which  the  same  had  been  conducted,  but 
tbe  said  water  was  never  used  by  the  plaln- 


Ufla  or  their  i»redecessors  fa  Interest  for  any 
beneficial  purposes,  or  used  at  all  by  them, 
and  the  waten  of  said  springs  were 
abandoned  by  plaintiffs,  although  fiowlng 
insaiddltob;  •  •  •  and  in  tbe  year  1890 
the  defendant  Emma  Hampton  appropriated 
and  begun  to  use  said  abandtmed,  unused* 
and  unappropriated  waters,  throngb  said 
artificial  ditch,  for  the  Irrigation  of  certain 
lands  then  rented  and  occupied  by  herself 
and  husband  •  •  •  for  tbe  growing  of 
crops  ttiereon,  •  *  •  and  from  said  date 
nntil  about  the  year  1803  continued  to  so 
use  the  same,  In  which  latter  year  the  said 
defendant  Brama  Hampton  and  her  husband 
varated  the  said  property  so  raited  and 
occupied  them.  That  In  the  year  1890 
the  defendant  Bartholomew  Malan  ap- 
propriated, used,  and  diverted  said  water 
to  and  upon  bis  said  lands  for  the  purpose 
of  Irrigating  tbe  same.**  fDie  court  also 
found  that  "the  said  defendants,  teq^ective- 
ly,  and  their  predecessora  in  Intwest,  ever 
since  tbe  year  1800,  have  continuously,  un- 
interruptedly, exclusively,  and  adversely, 
under  a  claim  of  right  so  to  do,  aiqiroprlated 
and  used  *  *  *  all  the  water  of  said 
springs  for  Irrigating  their  respective  lands, 
and  for  culinary  and  domestic  parposes." 
The  court  further  found  that  "the  defendant 
Bartholomew  Malan  had  wrongfully  and 
wltiiont  permission  of  plaintiffs  entered  up- 
on the  said  lands  of  tiie  plaintiffs,  and  re* 
moved  therefrom  quantities  of  valuable  rode 
and  limestone,  aggregating  in  value  tbe  sum 
of  $40,  to  plaintiffs'  damage  In  said  sum 
of  $40."  Judgment  was  entered  in  favor  of 
plaintiffs  for  $40,  the  value  of  tbe  rock 
mentioned,  bnt  the  defendante  were  ad- 
Judged  to  be  the  owners  of  tbe  stream  of 
water  In  question,  and  to  have  acquired  an 
easement  over  plalntifV  lands  In  section  35 
for  a  right  of  way  for  an  open  channel  and 
ditch  with  which  to  convey  the  waters  of 
said  spring  onto  their  lands  In  said  section 
34.  Plaintiffs  appeal. 

a  0.  Rldiards  and  A.  B.  Pratt,  for  appel- 
lants. T.  D.  j4^nson  and  T.  O.  Onnnell, 
for  respondents. 

McCARTT,  J.,  after  steting  the  facte,  de- 
livered the  opinion  of  tbe  court 

Plaintiffs  contend  that  the  water  of  tbla 
spring  was  not  subject  to  appropriation  at 
the  time  It  Is  claimed  the  appropriations 
were  made  by  the  defendante,  and  that  the 
findings  of  the  court,  wherein  it  is  held  that 
the  water  had  been  abandoned  by  plaintiffs 
and  was  subject  to  appropriation,  are 
erroneous  and  not  supported  1^  tbe  evi- 
dence In  the  case.  Defendante  base  their 
claim  to  the  water  In  question  upon  the  al- 
leged appropriation  made  by  Bdaly  V.  Hamp- 
ton and  his  wife,  Emma  Hampton,  in  the 
year  1891,  and  a  further  alleged  ^tpropria- 
tton  made  by  Bartholomew  Malan  In  1896. 
The  evidence  shows,  and  the  court  found, 
that  the  plaintiffs'  grantors  and  predecea- 
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Bora  In  Interest,  who  were  the  owners  of 
the  land  upon  which  the  spring  rises.  In 
the  year  1887  purchased  whatever  right  and 
Interest  Edaly  F.  Hampton  and  bis  wife. 
Bmma  Hampton,  may  have  acquired  In  and 
to  the  water  of  the  spring,  and  all  ditches 
and  flumes  constructed  and  used  hy  them 
for  conveying  the  water  from  the  spring 
to  their  respective  premises,  together  with 
all  easements  and  rights  of  way  which  they 
may  have  acquired  for  the  maintenance  of 
said  ditches  and  flumes.  After  the  Hamp- 
tons had  thus  parted  with  their  title  and 
Interest  In  and  to  the  water,  it  continued  to 
flow  along  and  through  the  artificial  water 
course  which  had  passed  to  the  owners 
(piaintiffs'  grantors)  of  the  land  upon  which 
the  spring  is  situated  and  which  was  a 
part  of  the  freehold.  The  water  was  not, 
therefore,  subject  to  appropriation,  unless 
abandoned  by  the  owners  thereof,  of  which 
there  is  not  a  scintilla  of  evidence,  except 
that  neither  plaintiffs  nor  their  grantors 
made  any  use  of  the  water,  and  permitted 
It  to  continue  to  flow  through  the  artificial 
water  course  referred  to  onto  the  premises 
of  the  respective  defendants,  which  fact  is 
not  sufficient  of  Itself  to  constitute  abandon- 
ment, especially  in  view  of  the  fact  that  the 
entire  course  and  conduct  of  plaintiffs  and 
their  grantors  tends  to  show  that  they  had 
no  Intention  of  abandoning  or  relinquishing 
their  rights  to  the  water.  Promontory 
Ranch  Co.  v.  Argile  (Utah)  79  Pae.  47. 
For  the  record  shows  that  plaintiffs'  grantors 
on  September  17,  1887,  purchased  from  the 
grantees  of  E.  F.  Hampton  and  his  wife 
the  water  right  and  water  course  in  ques- 
tion, and  paid  therefor  the  sum  of  $1,000, 
and  when  plaintiffs  were  Informed  that  de- 
fendants had  extended  the  pipe  Hue  to  the 
spring,  with  the  Intention  of  permanently 
using  the  water  under  claim  of  right  so  to 
do,  plaintiffs  at  once,  within  the  course  of 
a  week  or  30  days,  commenced  an  action  to 
restrain  defendants  from  maintaining  the 
pipe  line  and  to  establish  their  (plaintiffs') 
title  to  the  water.  Besides,  the  undisputed 
evidence  in  the  case  shows  that  J.  D.  GUI, 
acting  for  himself  and  co-owners,  plaintiffs 
herein,  In  1S9G  and  18S7  broke  the  water 
course  in  question  and  diverted  the  water 
therefrom,  so  that  it  flowed  down  the  old 
channels  and  sank  t>efore  it  passed  beyond 
plaintiffs*  lands,  and  he  (0111)  forbade  E.  F. 
Hampton  from  interfering  with  or  using 
the  water.  And  the  record  further  shows 
that  during  the  years  18!>4,  1895,  and  1896. 
and  a  part  of  1897,  E.  F.  Hampton  and  his 
wife  were  occupying  the  Nagle  property,  and 
using  thereon  the  water  in  controversy,  as 
the  tenants  of  J.  D.  Gill,  one  of  the  plain- 
tiffs to  this  action ;  and  the  rule  Is  elementary 
that  a  tenant  cannot  acquire  title  to  property 
occupied  by  him  as  such  tenant  by  adverse 
possession.  This  doctrine  Is  so  well  settled 
[hat  we  deem  It  unnecessarj  to  cite  au- 
thorities In  support  of  It 


It  is  conceded  that  Malan,  the  other  de- 
fendant, first  commenced  using  the  water 
In  1896,  and  that  the  Inception  of  his  alleged 
right  to  Its  use  dates  from  that  time. 
Therefore,  even  though  it  were  conceded,  as 
contended  for  by  defendants,  that  title  to 
the  water  In  controversy  could  under  the 
facts  as  presented  here  be  acquired  by  seven 
years'  adverse  use  of  the  same,  a  question 
not  necessary  here  to  decide,  the  plaintiffs 
would  have  to  prevail,  for  the  record  con- 
clusively shows  that  Malan  had  not  used 
the  water  adversely  or  otherwise  for  that 
length  of  time. 

The  cause  Is  remanded,  with  directions 
to  the  trial  court  to  vacate  and  set  aside 
that  portion  of  the  findings  and  decree 
wherein  it  Is  held  that  the  waters  of  the 
spring  were  abandoned  by  the  plaintiffs 
and  appropriated  by  defendants  and  used 
by  them  adversely  under  a  claim  of  right 
so  to  do;  and  the  trial  court  Is  fnrthei: 
directed  to  make  findings  on  these  Issues 
in  favor  of  plaintiffs  and  enter  a  decree  in 
accordance  therewith.  The  costs  of  tills 
appeal  to  be  taxed  against  respondents. 

BARTCH.  C.  J.,  and  STRAUP,  J.,  concnr. 


BUTTER  et  al.  v.  LAMSON. 
LAMSON  V.  HAYS  et  al. 
(Supreme  Court  of  Utah.   Sept.  2.  1005.) 

1.  Appeal  —  DiSMiBSAi.  —  Deut  in  Filino 
Tbanscbift. 

A  second  motion  to  dismiss  the  appeal  will 
be  granted,  where,  after  the  first  motion  to  dis- 
miss, based  on  appellant's  failure  to  file  the 
transcript  of  record  within  the  30  days  after 
perfection  of  appeal  limited  by  Rev.  St.  1898,  8 
3301,  and  Supreme  Court  ntle,  was  denied  be- 
cause of  appellant's  inability  to  seasonably 
secure  the  transcript  of  evidence,  there  was  an 
unexplained  delay  of  45  days  after  the  tran- 
script of  evidence  was  obtamed  In  having  the 
bill  of  exceptions  settled,  and  of  60  days  in 
iiaviDg  the  transcript  of  record  filed  In  the 
Supreme  Court. 

2.  Same— Fiuvo  TuRscBUT— BzTBHSioH  oi 

Time. 

Where  one,  after  perfecting  his  appeal, 
finds  it  impossible  to  file  hb  transcript  within 
the  time  limited  by  statute  and  the  Supreme 
Court  rule,  he  should,  before  expiration  of  the 
time,  apply  to  the  Supreme  Court  for  extension 
of  time. 

[Bd.  Note. — For  cases  In  point,  see  vtri.  S, 
Cent.  Dig.  Appeal  and  Error,  {  2740.] 

8.  Same  —  Settling  Bux  of  BzcEFTions  — 
BrFECT  or  Extendihq  Time. 
The  extension  of  time  by  the  trial  court  for 
settlement  of  bill  of  exceptions  does  not  ex- 
tend the  time  for  filing  the  transcript  on  ap- 
peal. 

4.  Biix  of  ExcEFTions— Extehdinq  Time  to 

Settle. 

The  trial  court  cannot,  after  expiration  of 
the  time  limited  by  statute  for  settling  the  bill 
of  exceptions,  give  an  extension  of  time  there- 
for, but  it  must  be  given  twfore  such  expiration. 

[Ed.  Note, — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  9  60.] 

Appeal  from  District  Court  Salt  Lake 
County ;  Wm.  C  Hall,  Judge, 


Digitized  by  Google 


474 


82  PACIFIC 


BEPOBTEB. 


(Utah 


Two  actions,  one  by  John  Butter  and  S. 
Haya  against  Allan  G.  Laumon,  and  tbe  other 
by  fiald  Lamson  against  said  Butter  and  Ilays. 
From  adt'erse  judgments,  Lamson  appeals. 

Affirmed. 

Frlck  and  Edwards,  for  appellant  Prank 
IIofTnmnD,  L.  R.  Bogers,  and  Snyder  ft  Wight, 

for  reaiwndents. 

STRAUP,  J.  ThPRe  two  cases  were  con- 
solidated, tried  together,  and  both  are  at- 
tempted to  be  brought  here  for  review  on  an 
appeal  from  the  Judgments. 

These  judgments  must  be  affirmed  for  the 
following  reasons :  Section  3301,  Rev,  St 
1898,  proyldes:  "An  appeal  may  be  taken 
within  six  months  from  the  entry  of  the  judg- 
ment or  order  appealed  from."  Section  3302 
provides :  "The  judgment  roll  and  bill  of  ex- 
ceptions, If  there  be  one,  shall  constitute  the 
record  on  appeal  to  the  Supreme  Court." 
Upon  tbe  appeal  being  perfected,  QUng  and 
serving  notice  and  undertaking,  the  clerk  of 
the  court  from  which  the  appeal  is  taken,  at 
the  expense  of  the  appellant  shall  forthwith 
transmit  to  tbe  Supreme  Court  the  papers 
constituting  the  record  on  appeal.  Section 
3317  provides:  "If  the  appellant  shall  fall 
to  cause  such  papers  to  be  transmitted  and 
filed  In  tbe  Supreme  Court  within  thirty  days 
after  the  perfecting  of  the  appeal,  the  appeal 
may  be  dismissed  on  motion  of  the  respond- 
ent" A  rule  of  this  court  also  provides  "that 
the  transcript  of  record  shall  be  filed  In  this 
court  within  thirty  days  after  such  appeal 
shall  have  been  perfected  unless  further  time 
has  been  given  by  this  court  or  a  Justice 
thereof,  on  good  cause  shown  by  affidavit. 
The  record  discloses  that  these  Judgments 
were  entered  October  21,  1903.  On  December 
24.  1903,  a  motion  for  a  new  trial  was  over- 
ruled, and  notice  thereof  was  served  Decem- 
ber 29,  1903.  On  May  13,  1004,  appellant 
served  and  filed  a  notice  of  appeal,  and  on 
May  17, 1904,  filed  an  undertaking  on  appeal. 
No  transcript  on  appeal,  however,  was  filed  In 
this  court  until  December  23,  1004,  more  than 
7  months  after  tbe  appeal  was  perfected,  not- 
withstanding the  statute  and  a  rule  of  this 
court  provided  it  shall  be  done  within  30  days. 
On  the  first  day  of  the  October,  1904,  term 
of  this  court  a  motion  was  made  by  the  re- 
spondent to  dismiss  these  appeals  because  no 
transcript  had  then  been  filed.  Appellant 
attempted  to  excuse  the  delay  and  failure  by 
showing  that  the  Judpe  of  the  district  court 
from  time  to  time  extendeil  tbe  time  to  settle 
a  bill  of  exceptions  to  and  including  the  15th 
day  of  October,  1904,  and  that  a  transcript 
of  the  reporter's  notes  of  the  evidence  could 
not  be  bad  and  was  not  procured  until  Sep- 
temlier  29,  1004.  Tbe  motion  to  dismiss  the 
apitealfl  was  then  denied.  But  thereafter,  the 
transcript  not  having  been  filed  until  Decem- 
ber 23.  1004,  at  the  February,  19a5,  term  of 
this  court,  a  new  motion  was  made  by  the 
rraiwudeut  to  dismiss  these  appeals  because 


the  transcript  on  appeal  was  not  filed  within 
time. 

This  motion  must  prevail.  By  our  refusal 
to  grant  tbe  first  motion  to  dismiss,  we  ba\'e 
excused  appellant  for  everything  by  way  of 
delay  that  existed  prior  to  and  at  tbe  time  of 
the  filing  of  the  first  motion,  but  be  cannot 
be  excused  forever.  Notwithstanding  be  ob- 
tained tbe  reporter's  notes  on  September  29, 
1904,  and  notwithstanding  tbe  bill  of  excep- 
tions is  only  a  transcript  of  the  evidence,  as 
furnished  by  tbe  reporter,  which  under  our 
Code  is  permissible,  yet  we  find  the  bill  of  ex- 
ceptions was  not  settled  until  December  13, 
1904,  and  tbe  transcript  on  appeal  not  filed 
until  December  23.  1904.  In  other  words, 
the  time  from  the  filing  of  the  first  motion  to 
dismiss  until  the  filing  of  the  transcript  with 
this  court  was  nearly  three  months.  This 
delay  Is  wholly  unaccounted  for,  and  no  ex- 
planation thereof  Is  at  all  attempted,  or  any 
reason  oflFered  why  tbe  bill  could  not  have 
been  settled  long  prior  to  December  13,  1904, 
and  tbe  transcript  filed  with  this  court  long 
prior  to  December  23, 1904.  When  we  refused 
to  dismiss  the  appeal  on  the  first  motion  we 
did  all,  if  not  more,  than  the  law  authorized; 
for  If  an  appellant,  after  perfecting  his  ap- 
peal, found,  for  any  reason,  that  he  could  not 
file  his  transcript  on  appeal  within  30  days, 
as  required  by  the  statute  and  rule  of  this 
court  he  should,  before  bis  time  has  ex- 
pired, apply  to  this  court,  or  to  a  justice 
thereof,  to  have  his  time  extended.  At  no 
time  was  this  court  or  a  justice  thereof, 
asked  to  do  so.  To  now  again  excuse  appel- 
lant for  his  continued  and  additional  delay, 
wholly  unaccounted  for  and  unexplained,  la 
more  than  we  ought  to  do.  By  express  terms 
of  the  statute  it  is  provided  that  the  time  in 
which  an  api>eal  may  be  taken  cannot  be  ex- 
tended. The  statute  further  contemplates 
tliat  the  appeal,  when  taken,  shall  be  prose- 
cuted with  reasonable  diliReuce,  and  as  by  the 
statute  and  rules  of  this  court  provided. 
While  It  may  be  conceded,  without  deciding, 
that  the  district  court  or  a  judge  thereof, 
mny,  after  an  appeal  Is  pcrfectetl,  in  certain 
cases  settle  a  bill  of  exceptions,  yet  It  Is  clear 
that  his  orders  made  with  respect  thereto  cnn- 
not  directly  or  indirectly  have  the  effect  of 
arresting  or  stnyinf;  the  proceedings  on  ap- 
peal. Assuming  therefore  that  the'  district 
court  had  authority,  after  the  api>eal  was 
perfected,  to  extend  tbe  time  for  service  and 
settlement  of  a  bill  of  exceptions,  yet,  when 
exercised.  It  cannot  have  the  effect  of  extend- 
ing the  provisions  of  the  statute  or  the  rule 
of  this  court  requiring  tbe  transcript  on  ap- 
peal to  be  filed  within  30  days  from  the  i)er- 
fectlng  of  the  api)cal. 

There  Is  a  clear  reason,  however,  why  the 
court  was  without  juriftdlctlon  when  the  bill 
of  exceptions  was  settled  hy  him  on  the  13th 
day  of  December,  1004.  These  judgments 
were  entered  October  21.  1003.  a  motion  for  a 
new  trial  was  overruled  I>ecpmber  24.  1903, 
and  a  notice  of  such  overruling  served  Decern- 
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ber  29,  1903.  Under  the  provisions  of  the 
Htatute,  appellant,  if  desirous  of  having  set- 
tled a  bill  of  exceptions,  was  required  to  pre- 
pare and  serve  his  proposed  bill  within  30 
days  from  service  of  notice  overruling  the 
motion  for  new  trial.  While  the  district  court 
has  power  to  extend  this  time,  when  apptica- 
Hon  for  extension  Is  made  before  the  time 
has  expired,  he  Is  without  authority  to  grant 
such  extension  when,  at  the  time  of  the  ap- 
plication, the  time  for  service  of  the  bill  has 
fully  expired,  and  especially  is  this  true  after 
term  time.  The  time  appellant  had,  as  of 
course,  in  which  to  serve  his  bill,  expired 
January  28, 1904.  The  record  shows  the  time 
to  serve  the  hill  was  not  attempted  to  be  ex- 
tended until  May  13,  1904,  the  day  on  which 
the  notice  of  appeal  was  served  and  filed,  at 
which  time  the  first  application  and  order  of 
extension  were  made.  The  time  for  service 
then  having  expired  3^  months,  the  court 
was  without  Jurisdiction  to  then  malie  such 
an  order,  and  was  likewise  without  jurisdic- 
tion when  he  made  the  subsequent  orders; 
the  last  one  extending  the  time  to  October  15, 
1904.  When  the  court  settled  the  bill  of  ex- 
ceptions on  December  13,  1904,  he  was  there- 
fore without  jurisdiction  to  do  so.  As  the 
assignments  of  error  present  no  question 
other  than  is  required  to  be  made  to  appear 
by  a  bill  of  exceptions,  the  affirmance  of  the 
judgments  necessarily  follows. 

The  Judgments  of  the  court  below  are  af< 
firmed,  with  costs. 

BARTCH,  C.  J.,  and  McCABTT,  J.,  concor. 


STEWART  V.  GOLD  &  COPPER  CO.  OP 
BINGHAM. 

(Supreme  Court  of  Utah.   Sept.  2,  1905.) 

t.  Appeal— FiNuiN  OS— Review. 

Where  findings  as  to  a  claim  of  confiict 
betwe4>n  mining  locations  are  based  on  mnptt 
and  drawings  from  the  land  office,  properly 
Identified  and  authenticated,  which  were  not 
contained  in  the  appeal  record,  such  findings 
will  not  be  reviewed. 

2.  Mines  and  Minebals— SIikino  Locations 
— Right  to  Make — Aliens. 

The  location  of  a  mining  claim  by  an 
alien  is  not  void,  but  only  voidable  on  a  direct 
attack  by  the  government. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mines  and  Minerals,  S  15.] 

3.  Same— Conveyance  to  Citizen. 

Thp  loc-ation  of  mining  claim  by  an  alien 
is  cured  by  a  grant  to  a  citizen. 

Appeal  from  District  Court,  Salt  Lake 
County ;  T.  D.  Lewis,  Judge. 

Action  In  support  of  an  adverse  claim 
to  a  minliv  location  by  Archibald  Stewart, 
as  substituted  plaintiff  In  the  place  of  Dan- 
iel Harrington,  against  the  Gold  &  Copper 
Company  of  Bingham.  From  a  judgment 
in  favor  ot  claimant,  defendant  api>eala. 
Affirmed. 


Stephens  &  Smith,  for  appellant.  Whit- 
temore,  Biere  &  Cherrlngton,  for  respondent 

STRAUP,  J.  1.  Appellant  applied  for  pat- 
ent to  the  Sabine  lode  mining  claim.  Re- 
spondent, claiming  to  be  the  owner  of  the 
Panhandle,  protested  and  adversed.  The 
area  of  the  two  claims  conflicted,  and  this 
action  was  brought  to  adjudicate  these  ad- 
verse claims.  Trial  before  the  court  re- 
sulted in  findings  and  a  judgment  in  favor 
of  plaintiff,  respondent  here.  Appellant  con- 
tends that  the  findings  with  respect  to  the 
location  of  the  Panhandle,  the  discovery  of 
a  vein  containing  mineral,  performance  of 
assessment  work,  citizenship  of  Harrington, 
the  locator,  and  especially  the  description 
of  the  area  in  conflict,  are  not  supported 
by  the  evidence.  We  deem  It  unnecessary 
here  to  set  forth  what  the  record  In  detail 
shows  as  to  the  testimony  and  documentary 
evidence  tending  to  support  the  findings. 
Suffice  it  to  say  that  on  examination  of  the 
record  we  are  of  opinion  the  evidence  Is 
sufficient  to  support  the  findings.  Further- 
more, as  to  the  claim  made  that  the  find- 
ing describing  the  area  In  confiict  lacks 
support,  It  conclusively  is  made  to  appear 
that  the  trial  court  had  before  it  maps  and 
drawings  from  the  land  office,  properly  Identi- 
fied and  authenticated,  which  were  admitted 
In  evidence  and  from  which  the  boundaries 
of  the  two  claims  and  the  area  In  conflict 
were  made  to  appear,  but  which  maps  and 
drawings  are  not  brought  here,  and  are 
therefwe  not  before  us.  So  that,  as  to  thla 
finding,  the  one  most  seriously  complained 
of,  whatever.  If  anything,  there  may  be 
lacking  by  way  of  evidence  to  BiQ)port  the 
description  as  found,  may  well  be  presumed 
is  contained  and  suffldcoitly  made  to  appear 
by  the  said  maps  and  drawings.  What  may 
seem  uncertain  and  indefinite  with  respect 
to  the  evidence  as  to  tiie  description,  the 
particular  thing  complained  of,  may  well 
become  certain  and  he  made  definite  when 
the  evidence  la  read  In  connection  with  the 
maps  and  drawings. 

2.  The  Panhandle  was  located  by  Harring- 
ton, who  conveyed  to  Stewart,  the  respondent. 
It  la  conceded  tiiat  the  evidence  shows  Stew- 
art was  a  citizen;  hut  It  Is  claimed  the 
evidence  Is  wanting  that  Harrington  was 
a  citizen.  It  la  said  the  proof  of  his  citizen- 
ship rests  entirely  on  hearsay.  Conceding, 
without  deciding,  that  hearsay  testimony, 
although  admitted  without  objection,  !s  no 
1^1  evidence  upon  whldi  a  finding  may 
rest,  still  It  Is  now  settled  law  that  a  loca- 
tion of  a  mining  claim  made  an  alien 
la  not  void,  but  only  voidable,  and  may 
be  cured  by  Ills  grant  to  a  citizen,  and 
that  a  location  made  by  an  alien  is  free 
from  attack  by  any  one  except  the  govern- 
ment Snyder  on  AUnes,  vol.  1,  H  263,  287; 
Lindley  on  Mines,  vol.  1,  H  233.  231:  Mc- 
Klnl^  Mln.  Co.  v.  Alaska  Mln.  Co.,  183  U.  8. 
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003,  22  Sap.  Gt  81.  46  L.  Ed.  331;  Muloel 
T.  Wulff,  152  U.  S.  605,  14  Sup.  Ct  651, 
88  L.  Ed.  632. 

Not  anytblne  has  been  made  to  appear 
to  us  why  this  Judgment  should  be  reversed. 
It  therefore  Is  affirmed,  with  costs. 

BARTCH,  G  J.,  and  McOARTT,  J.»  concur. 


STEED  T.  BIO  GRANDE  WBSTEBN 
BY.  CO. 

(Supreme  Court  of  Utah.  Bept.  2,  10(M>.) 

Bailboads  —  Accident  at  Cbosbinq  —  Cow- 

TBIBUTOBT  NeaLIGENCE. 

In  an  action  against  a  railroad  company 
for  injuries  anatalned  at  a  crossiuf,  evidence 
considered,  and  held,  that  the  question  of  con- 
tributory necllgence  was  properly  submitted  to 
the  Jury. 

Appeal  from  District  Court,  Davis  County; 
Charles  H.  Hart,  Judge. 

Action  by  Thomas  Steed  against  the  Rio 
Grande  Western  Railway  Company.  From 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.  Affirmed. 

This  is  an  action  for  personal  Injuries 
alleged  to  have  been  sustained  by  plaintiff 
In  a  collision  between  his  team  and  wagon 
and  a  train  of  cars  owned  and  operated  by 
defendant  company.  The  facts  as  disclosed 
by  the  record  are  as  follows:  On  the  27th 
day  of  June,  190S,  the  plaintiff,  who  was  77 
years  of  age,  was  driving  a  gentle  team  of 
horses  attached  to  a  common  farm  wagon 
In  a  westerly  direction  along  a  public  high- 
way, called  "Glover's  Lane,"  into  what  is 
known  as  "Farmlngton  Bottoms,"  and,  while 
In  the  act  of  crossing  defendant's  railroad 
track  where  it  intersects  said  highway,  a 
work  train,  which  was  going  north  at  the 
rate  of  about  20  miles  per  hour,  struck  plain- 
tiff's  wagon.  The  wagon  road  runs  east  and 
west,  and  the  railroad  runs  north  and  south, 
and  crosses  the  wagon  road  at  right  angles. 
About  226  feet  south  of  the  crossing  the 
railroad  passes  through  a  deep  cut,  which 
obscures  from  view  trains  running  north 
until  they  emerge  from  the  cut.  From  100 
to  150  feet  east  of  the  crossing  there  Is  an 
elevation  from  which  a  train  can  be  seen 
south  of  the  cut.  From  this  point  west  the 
wagon  road  descends  through  a  d^resslon 
which  obscures  from  view  trains  south  of 
the  cut  About  60  feet  east  of  the  railway 
track  the  grade  begins  to  rise  to  the  west, 
and  continues,  until  the  intersection  Is 
reached,  to  an  elevation  of  about  6  feet 
Kear  by  and  on  the  south  side  of  the  wagon 
road  a  wire  fence  Is  constructed  through  the 
depression  to  within  about  20  feet  of  the 
railway  tra<^,  from  which  point  the  continu- 
ation of  the  fence  consists  of  a  closely  con- 
structed picket  fence  about  6  feet  high,  which 
joins  the  cattle  guards,  leaving  room  only 
for  the  passage  of  trains.  There  is  also  a 
line  of  yolea  along  tba  east  aide  of  the  raU>  ' 


way  track.  Plaintiff  Is  a  farmer,  and  owns 
land  lying  some  distance  west  of  the  railway. 
On  the  day  of  the  accident  he  started  for 
his  farm,  driving  his  team  and  sitting  with 
his  body  stooped  and  head  bowed  in  a  spring 
•eat  attached  to  his  wagon  box.  When  he 
arrived  at  the  elevation  referred  to,  he  8toi>* 
ped  bis  team,  looked  to  the  south,  as  was 
his  custom,  and,  obserrlng  no  train,  resumed 
his  Journey  westward  along  the  highway. 
Being  late  and  in  a  hurry  on  the  morufng  in 
question,  he  trotted  his  horses^  and  went 
down  through  the  depression  •pretty  fast," 
looking  and  listening  for  the  approach  of 
a  train,  but  seeing  or  bearing  none.  At  the 
bottom  of  the  depression  he  checked  the 
speed  of  his  team,  and  from  that  mint  to 
the  Intersection  it  walked  slowly,  hardly 
more  than  two  miles  an  hour.  As  he  ap- 
proached the  track  he  looked  both  ways,  and 
llstoied  for  the  approach  of  trains^  but  he 
nclthra*  saw  nor  heard  any.  As  he  was  in 
the  act  of  crossing  the  track  bis  wagon  was 
struck  by  a  car  which  was  attached  to  a 
work  train  of  21  flat  cars  being  pushed 
ahead  of  an  en^ne  nOTth  through  the  cot 
referred  ta  The  wagon  was  crushed  and 
torn  loose  from  the  horses,  the  latt^  being 
left  uninjured,  throwing  and  landing  plain- 
tiff on  the  opposite  end  of  the  car,  causing 
the  tojurles  complained  of.  There  was  no 
warning  whatever  given  by  persons  In 
charge  of  the  train,  except  that  almost 
simultaneously  with  the  collision  a  person 
on  the  car  "yelled,"  which  was  unavailing 
on  account  of  being  too  late.  Two  years 
prior  to  this  accident  plaintiff  at  the  same 
place  came  near  bolng  caught  by  a  passenger 
train  which  he  saw  coming  out  of  the  cut  at 
about  the  time  his  horses  stepped  on  the 
track.  This  incident  caused  plaintiff  to  ever 
after  keep.  Including  the  morning  In  ques- 
tion, a  close  watch  for  trains  when  be  was 
approaching  the  railway  track  at  that  place. 
Plaintiff  was  rendered  unconscious  by  the 
collision,  his  head  was  badly  hurt,  one  of  his 
1^  partially  disabled,  and  he  was  otherwise 
bruised  and  permanently  injured,  which  In- 
juries have  nearly  Inrapacitated  him  from 
I>erformlng  manual  labor.  The  issues  were 
submitted  to  a  Jury,  who  found  In  favor  of 
plaintiff,  and  assessed  his  damage  at  $1,000. 
Defendant  appeals. 

Sutherland,  Van  Cott  ft  Allison,  for  ap- 
pellant Evans  &  Evans  and  David  Evans, 

for  respondent 

McCARTT,  J.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court 

Appellant  requested  the  court  to  peremp- 
torily Instruct  the  jury  to  return  a  verdict 
in  favor  of  def«idant  which  request  was 
denied.  The  errw  predicated  niion  the  re- 
fusal of  the  court  to  give  this  Instru-tion  la 
the  only  one  assigned  and  relied  upon  by  ap- 
pellant for  a  reversal  of  the  case.  No  testi- 
mony was  offered  by  the  railway  company  to 


Digitized  by  Google 


Utah) 


STEBD  T.  BIO  GBANDB  WSSTSBN  ET.  CO. 


477 


rebut  the  evidence  Introduced  by  plaintiff 
ahowlDg  negligence  on  the  part  of  the  com* 
pany  because  of  its  failure  to  glre  the  usual 
and  cuatomary  warnlnga  and  Blgnals  as  the 
train  on  the  morning  in  question  approached 
the  crossing  Immediately  preceding  the  col- 
lision which  resulted  In  the  injuria  to  plain- 
tiff ha-einbefore  mentioned,  but  it  relies  sole- 
ly upon  the  alleged  contributory  negligence 
of  plaintiff  to  exonerate  It  from  liability. 
Counsel  for  defendant  In  their  brief  say : 
"The  rule  is  settled  beyond  dispute  that  it 
Is  the  duty  of  the  traveler  upon  a  public 
highway,  when  approiuihlng  a  railroad  cross- 
ing, to  look  end  listen  in  both  directions  for 
an  approaching  train,  and  if  he  fails  to  dis- 
charge this  duty  he  is  conclusively  presumed 
to  be  guilty  of  contributory  negligence." 
And  they  dte  many  cases  in  support  of  this 
doctrine.  Conceding  this  to  be  the  rale,  can 
It  be  said,  in  face  of  the  record  In  this  case, 
that  the  plaintiff  failed  In  any  respect  to 
strictly  observe  and  follow  this  rule?  Plain- 
tiff testified  tlut  as  be  approadied  the  rail- 
way crossing  he  was  on  the  alert,  and  both 
looked  and  listened  for  approaching  trains, 
and  that  Just  before  going  upon  the  track  he 
"locked  to  the  north,  as  well  as  to  the  south," 
along  Hie  railroad  track,  but  neither  saw  nor 
heard  the  approaching  train.  Defendant  in- 
sists, however,  that,  while  there  was  no  oral 
testimony  wlilch  rebutted  or  tended  to  r^ut 
plaintiffs  evidence  on  this  pc^t,  the  physi- 
cal conditions  tbese,  such  as  the  location  of 
the  crossing  with  reference  to  that  of  the 
cut,  the  lay  of  ilie  ground  betwe«i  those  two 
points,  and  the  contour  of  the  land  surround- 
ing and  in  the  Immediate  vicinity  thereof, 
were  of  such  a  character  that  it  not  cady  re- 
buts plalntUTs  testimony,  but  conclusively 
shows  that,  liad  lie  looked  and  listened  tov 
the  train  at  a  point  from  100  to  150  feet  east 
of  the  crossing,  <a  immediately  before  he 
started  to  cross  the  track,  two  of  the  places 
where  he  testified  be  did  look  and  listen,  he 
would  have  seen  the  cars  as  they  emerged 
from  the  cut  in  time  to  have  avoided  the  col- 
Ilflion,  and  that  his  failure  to  do  so  was  negli- 
gmce  mi  his  parl^  and  the  court  should  have 
directed  a  verdict  fat  defendant  as  requested. 

There  is  evidence  in  the  record  which,  If 
true,  shows  that  at  the  time  plaintiff  was 
crossing  the  track  his  horses  had  slackened 
their  gait  and  "were  almost  to  a  standstill," 
and,  in  his  anxiety  "to  get  over,"  he  diverted 
bis  attention  from  the  railroad  trade  to  his 
team,  and  at  this  Juncture  the  collision  oc- 
curred. A  witness  who  saw  the  collision  tes- 
tified on  this  point  in  part  as  follows:  "I 
saw  the  plaintiff  as  he  was  crossiiv  the  trade 
*  *  *  I  saw  his  horses  when  th^  came 


upon  the  track.  I  was  on  a  load  of  hay  about 
(me-fourth  mile  uwtheast  of  there.  *  •  • 
I  noticed  him  go  upon  the  track  about  time 
the  train  came  from  the  cut  I  saw  his 
horses  just  as  tliey  come  up  onto  the  track, 
and  then  I  heard  a  yell  and  a  crash,"  There 
Is  evidence  In  the  record  wtiich  shows  that  the 
picket  fence  mentioned  In  the  foregoing  stete- 
ment  of  facts  tended  to  obstruct  plaintiff's 
view  of  the  track  to  the  south  as  he  was 
nearlng  the  crossing  on  the  occasion  referred 
to.  Quoting,  In  part,  his  ovra  testimony  on 
this  point,  be  says,  referring  to  the  fence: 
**Well,  it  is  some  obstruction  to  the  track ;  of 
course  It  is."  Taking  Into  conslderatlou  all 
of  the  foregoing  facts  and  circumstances,  as 
well  as  the  advanced  age  of  plaintiff,  which  to 
8<Nue  extent  must  have  dimmed  his  sight  and 
impaired  his  hearing,  his  continuous  lookout 
for  the  train,  together  with  the  further  fact 
that  it  only  took  the  train  but  a  few  seconds 
at  most  to  traverse  the  distance  from  where 
it  emerged  from  the  cut  to  where  the  collision 
occurred,  we  are  not  warranted  In  holding 
that  as  a  matter  of  law  plaintiff  failed  to 
exercise  the  same  degree  of  car&  and  dili- 
gence as  would  be  expected  of  a  reasonably 
prudent  man  acting  under  the  same  or  simi- 
lar circumstances,  conditions,  or  state  of  af- 
fairs, and  was  th«%fore  guilty  of  contribu- 
tory negligence.  "When  a  given  state  of 
facts  Is  such  that  reasonable  men  may  fair- 
ly differ  upon  the  question  as  to  whether 
there  was  negligence  or  not,  the  determina- 
tion of  the  matter  is  for  the  jury.  It  Is  on- 
ly where  the  facts  are  such  that  reasonable 
men  must  draw  the  same  conclusion  from 
them  that  the  question  Is  ever  considered  as 
one  of  law  for  the  court"  Grand  Trunk 
Ry.  Co.  V.  Ives,  144  U.  S.  403,  12  Sup.  Ct 
679,  36  L.  Ed.  485 ;  Railroad  Co.  v.  McDade. 
135  U.  S.  654.  10  Sup.  Ct.  1044,  34  L.  Ed.  235 ; 
Linden  v.  Mining  Co.,  20  Utah,  134,  58  Pac 
355 ;  Holland  v.  Oregon  Short  Line  £.  R.  Co., 
26  Utah,  200,  72  Pac.  040.  We  are  of  the  opin- 
ion, and  so  hold,  that  the  question  of  contrib- 
utory n^llgence  was  properly  submitted  to 
the  jury,  and  that  the  coui't  did  not  err  in  re- 
fusing to  ^ve  the  peremptory  instruction  ask- 
ed for  by  defendant.  Bftner  v.  Utah  Cen.  Ry. 
Co.,  4  Utah,  502,  11  Pac.  620 ;  Olsen  v.  O.  S.  L. 
&  U.  N.  Ry.  Co.,  9  Utah,  120,  33  Pac.  623: 
Smith  V.  Rio  Grande  Western  Ry.  Co..  9 
Utah,  141,  33  Pac.  626;  Leak  v.  Railway  Co., 
9  Utah,  246,  33  Pac  1045 ;  Dederichs  v.  S.  L. 
C.  Ry.  Co.,  13  Utah,  34,  44  Pac.  649 ;  Peck  v. 
Oregon  Short  Lhie  Ry.  Co.,  25  Utah,  21,  68 
Pac,  153. 

The  Judgment  is  affirmed,  with  costs. 
BABTOH,  0.  J.,  and  STRAUP,  J.,  concur. 
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THOMPSON  et  al.  v.  McFARLAND  ct  al. 
(Supreme  Court  of  Utah.   Sept.  2.  1005.) 

1.  Injunction— INTEBFEKINQ   wixn  Tbbiga- 
TioN  Ditch— lussoLUTiON  op  Distbict. 

Where  an  irrigation  district  was  formed  as 
authorized  by  Laws  1884,  p.  127,  c.  49,  a  de- 
cree in  favor  of  such  diHtrlct,  restraining  de- 
fendants from  interfering  with  tlie  irrigation 
ditch  of  such  district,  did  not  survive  a  dissolu- 
tion of  the  district  by  virtue  of  Rev.  St.  1898, 
I  2020,  declaring  that  an  action  or  proceeding 
does  not  abate  by  the  death  or  disability  of  a 
party,  or  by  a  transfer  of  its  interest,  it  the 
cause  of  action  survive,  etc. 

2.  Watkbs  and  Wateb  Coubses— IbbIgation 
Distbict — Tbansfeb  of  Intebesth. 

Where  an  irrigation  district  was  organized 
under  Laws  1884,  p.  127.  c.  49,  providing  that, 
on  a  majority  of  the  citizens  of  any  county  or 
part  thereof  representing  to  the  county  court 
that  more  water  is  necessary,  the  court  may 
org[aniw  the  county  or  part  thereof  into  an 
irrigation  district,  the  parties  owning  land 
under  the  system  of  canalB  of  sach  district,  and 
who  bad  an  interest  in  or  were  entitled  to  the 
water  of  such  canals,  became  members  of  the 
district  on  organization  and  tenants  in  common 
of  its  property,  so  that  neither  the  district  nor 
its  trustees  could  transfer  any  of  the  Interests 
of  such  landholders  within  or  under  Its  Jurisdic- 
tion. 

S.  Same— Decbee— Dissolution. 

Where  defendants,  who  were  landowners 
under  the  canals  of  a  quasi  public  irrigation 
district  and  members  thereof,  were  restrained 
from  interfering  in  any  manner  with  the  ditches 
of  the  district  such  decree  became  functus 
officio  on  the  dissolution  of  the  district,  where- 
upon  defendants  were  remitted  to  their  original 
rights  as  individual  landowners. 
4.  Injunction— Violation— Contempt. 

Where  the  damage  by  defendant's  act  in 
taking  water  from  an  irrigation  ditch  in  viola- 
tion of  an  injunction,  if  any,  resulted  to  all  the 
landowners  in  common  who  were  entitled  to 
water  from  the  ditch,  a  proceeding  for  con- 
tempt for  violating  such  injunction,  even  if 
maintainable  by  a  corporation  entitled  to  a  por- 
tion of  the  water  was  not  maintainable  in  toe 
absence  of  prooiF  of  actual  or  special  damage. 

Appeal  from  District  Court,  Weber  Coun- 
ty; H.  H.  Rolapp,  Judge. 

Proceeding  by  John  T.  'mompson  and  others, 
as  trustees  of  the  Hooper  City  Irrigation 
District,  revived  by  the  Hooper  Irrigation 
Company  as  substituted  plaintiff,  to  punish 
Thomas  McFarland  and  others  for  contempt 
In  violating  a  decree  restraining  them  from 
interfering  with  a  certain  Irrigation  canal. 
From  a  Judgment  assessing  a  fine  and  im- 
prisonment against  defendants,  they  appeal. 
Reversed. 

Thomas  McFarland,  one  of  the  defend- 
ants In  the  above-entitled  action,  was  pro- 
ceeded against  by  the  trustees  of  the  Hooi>er 
City  Irrigation  District,  charging  him  with 
having  violated  the  decree  entered  in  said 
action  in  the  Second  Judicial  district  court  of 
this  state  In  favor  of  said  Irrigation  district 
and  against  McFarland  and  others.  McFar- 
land was  found  guilty,  and  the  court  entered 
Judgment  against  him  and  imposed  certain 
penalties  hereinafter  referred  to.  The  facts 
In  the  case,  as  well  as  the  proceedings  lead- 
ing up  to  and  which  resulted  In  McFurland's 
couvlction,  are  as  follows:  The  Hooper  City 


Irrigation  District  was  a  quasi  public  cori>o- 
ration  organized  under  the  irrigation  law  of 
1884.  SesB.  Laws  1884,  p.  127.  v.  40.  Section 
1  of  said  act  provides.  In  part,  as  follows: 
"That  upon  the  majority  of  the  citizens  of 
any  county  or  part  thereof,  representing  to 
the  county  court  that  more  water  is  necessary. 
•  *  •  the  county  court  having  Jurisdiction 
may  proceed  to  organize  the  county,  or  part 
thereof,  into  an  irrigation  district."  It  la 
also  provided  that  the  officers  of  an  Irriga- 
tion district  organized  In  pursuance  of  Its 
provisions  shall  consist  of  a  board  of  trus- 
tees and  certain  other  officers  therein  men- 
tioned and  that  the  trustees  may  sue  and 
be  sued.  On  July  31,  1902,  the  trustees  of 
the  Hooper  Olty  Irrigation  District  brought 
an  action  in  the  Second  Judicial  district 
court  of  this  state  against  McFarland  and 
two  other  defendants  to  enjoin  them  from 
Interfering  with  the  canal  of  said  district, 
known  as  the  "Hooper  City  Irrigation  Ca- 
nal." The  defendants  answered,  and  a  trial 
was  had,  and  on  June  23,  1903,  a  decree 
was  entered  in  favor  of  the  irrigation  dis- 
trict and  against  the  defendants,  which  de- 
cree, so  far  as  material  here,  provided: 
"niat  the  said  defendants  •  *  •  are 
hereby  perpetually  enjoined  from  in  any 
manner  interfering  with  any  part  or  parcel 
of  the  Hooper  City  Irrigation  canal,  or  with 
any  headgate  or  lock  used  In  connection 
therewith,  or  from  any  water  flowing  there- 
in at  any  time,  and  shall  neither  receive  nor 
take  from  said  canal  only  such  waters  as 
may  be  distributed  to  them,  or  either  of  them, 
by  the  trustees  of  said  district,  or  their  agents 
thereunto  duly  authorized  so  to  do."  On  peti- 
tion of  more  than  three-fifths  of  the  land- 
holders of  said  district  proceedings  were  be- 
gim,  under  section  1268,  Rev.  St  1896,  to  have 
said  district  dissolved,  and  thereafter,  and 
subsequent  to  the  entering  of  the  forgoing 
decree,  another  decree  was  entered  In  the 
same  court,  July  16,  1903,  dissolving,  without 
condition  or  reservation,  the  Hoojwr  City 
Irrigation  District;  and  the  decree,  after  re- 
citing the  Jurisdictional  facts,  proceeds,  In 
part,  as  follows:  "That  all  claims  and  de- 
mands against  said  district  have  been  fully 
satisfied  and  discharged,  and  the  court  finds, 
holds,  and  decides  that  the  said  Irrigation  dis- 
trict shall  be  dissolved  as  prayed.  Therefore 
It  Is  hereby  ordered,  adjudged,  and  decreed, 
and  the  court  hereby  declares,  that  the  said 
Hooper  City  Irrigation  District  be  and  Is 
hereby  dissolved.'*  On  the  3d  day  of  August, 
1003,  nearly  one  month  after  the  Hooper  City 
Irrigation  District  had  been  dissolved  by  the 
foregoiug  decree  of  court  John  T.  Thompson, 
George  F.  Henry,  and  Wheatly  Gibson,  as 
trustees  of  said  Irrigation  district  filed  an 
affidavit  In  said  court  in  which  It  is  alleged 
and  charged  that  defendant  Thomas  McFar- 
land on  July  31  and  August  1,  1903,  will- 
fully and  contemptuously,  and  in  violation 
of  the  decree  entered  June  23,  1903,  Inter- 
fered with  said  canal  and  a  certain  headgate 
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situated  tbereln  by  raising  said  beadgate  and 
thereby  diverting  water  from  tbe  canal  onto 
lands  In  bis  (defendant's)  possession,  at  a 
time  when  tbe  water  bad  not  been  distrib- 
uted to  him  by  the  water  master  of  said 
canal.  Tbe  defendant;  who  at  the  time  of 
tbe  alleged  violations  of  tbe  decree  was  the 
owner  of  an  Interest  In  the  Hooper  01^  irri- 
gation canal  and  entitled  to  nse  water  tbere- 
from,  answered,  admitting  that  he  bad  dl- 
Terted  and  turned  water  from  said  canal  onto 
bis  crops,  which  were  In  need  of  water  to 
preserve  them,  and  also  pleaded  as  a  defense 
that  at  said  time  tbe  Hooper  City  Irrigation 
District  had  been  dissolved  and  ceased  to 
exist,  and  tliat  the  plaintiffs  in  this  action 
bad  ceased  to  be  trustees  thereof,  and  at  tbe 
time  of  said  diversion  there  was  no  water 
master  of  said  Hooper  City  Irrigation  Dis- 
trict, and  no  person  in  charge  of  said  canal, 
as  water  master  or  otherwise,  authorized,  or 
to  whom  be  conid  apply,  to  distribute  the 
waters  of  said  canal  to  blm,  and  that  at  said 
time  there  was  no  successor  to  said  Irrigation 
district  Defradant  further  disclaimed  any 
Intention  on  his  part  of  Ignoring  tbe  decree 
of  the  court,  but  allied  that  what  be  did 
In  the  premises  was  done  solely  to  save  bis 
crops  from  destruction.  The  cause  came  on 
for  trial  February  27,  1904,  and  after  tbe 
respective  parties  bad  Introduced  tbelr  evi- 
dence in  chief,  and  plaintiffs  bad  about  con- 
cluded their  case  In  rebuttal,  the  court,  over 
defendant's  objection,  permitted  tbe  substi- 
tution of  tbe  Hooper  Irrigation  Company,  a 
private  corporation,  as  the  party  plaintiff 
In  the  action.  In  lien  of  tbe  plaintiffs  who 
began  tbe  proceedings.  At  the  close  of  tbe 
trial  tbe  court  entered  Judgment  against  the 
defendant  which,  so  far  as  materia)  here.  Is 
as  follows:  *?t  is  ordered  that  Judgment  be, 
and  tbe  same  Is  hereby,  ordered  entered  in 
tavor  of  the  plaintiffs  and  against  the  de- 
fendant Thraiae  McFarland  for  tbe  aum  of 
fSSO  aa  actual  damages,  and  in  addition  that 
said  defoidant  be  aoitenced  to  10  days'  Im- 
priaonmoit  in  Wtiwr  county  Jail,  whenever 
tbe  attention  of  tbe  court  sball  be  called  to 
tfae  fact  that  said  decree  has  not  been  ob^- 
ed.**  Fnnn  this  judgment  the  defendant  has 
i^q^ed  to  this  court 

Jas.  N.  Kimball  and  Geo.  Halveraon,  for 
appellant  L.  B.  Bogers,  for  respondents. 

McGABTY.  J.,  after  stating  the  case,  de- 
livered the  opinion  of  tbe  court 

Appellant  contends  that  when  the  Hooper 
City  Irrigation  District  was  dissolved,  the 
decree  entered  In  Its  favor  and  tbe  one  which 
appellant  Is  charged  with  having  violated 
ceased  to  have  any  force  or  effect  and  that 
be  was  no  longer  bound  by  It  and  that  tbe 
court  erred  in  permitting  tbe  Hooper  Ir- 
rigation Company  to  be  substituted  as  tbe 
party  plaintiff  in  tbe  action  In  place  of  tbe 
trustees  who  commenced  the  proceedings  in 
behalf  of  the  irrigation  district  On  tbe 
other  band,  oonnsel  for  reapondent  contends 


that  under  section  2920,  Rev.  St  1S98.  the 
cause  of  action  survived,  and  that  it  can  ei- 
ther be  prosecuted  and  tbe  decree  enforced 
in  the  name  of  tbe  trustees  of  the  Irriga- 
tion district  or  that  of  the  Hooper  Irrigation 
Company.  This  section  of  tbe  statute  is  as 
follows :  "An  action  or  proceeding  does  not 
abate  by  tbe  death  or  any  disability  of  a 
party,  or  by  the  transfer  of  any  Interest 
therein,  If  the  cause  of  action  or  proceeding 
survive  or  continue.  In  case  of  the  death 
or  any  disability  of  a  party,  the  court  on 
motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  bis  representa- 
tive or  successor  in  Interest  In  the  case 
of  any  other  transfer  of  interest  the  action 
or  proceeding  may  be  continued  in  tbe  name 
of  tbe  original  party,  or  the  court  may  al- 
low tbe  person  to  whom  tbe  transfer  is 
made  to  be  anbstltated  In  the  action  or  inro- 
ceedlng." 

We  do  not  think  the  case  under  considera- 
tion comes  within  or  is  covered  by  the  fore- 
going provision  of  the  statute.  When  the 
Hooper  City  Irrigation  District  was  organi- 
sed, all  parties  owning  land  under  Its  system 
of  canals,  and  who  had  an  interest  In  and 
were  entitled  to  the  use  of  water  from  said 
canals  for  irrigation,  became  operation 
of  law  members  of  said  irrigation  district 
and  their  rights  to  the  control  and  manage- 
ment of  the  canals  and  tbe  water  flowing 
therein  were  thereby  transferred  to  tbe  body 
politic  thus  created,  which,  in  tbe  distribu- 
tion of  water,  acted  through  Its  trustees. 
But  tbe  title  to  the  property  remained  in  tbe 
landholders,  who.  It  Is  admitted,  were  still 
tenants  In  common.  Neither  tbe  Irrigation 
district  nor  Its  trustees  bad  any  power  to 
transfer,  sell,  or  otherwise  dispose  of  the 
interests,  or  any  part  thereof,  of  tbe  land- 
holders  within  and  under  Ita  Jurisdiction. 
The  Irrigation  district  being  a  body  politic 
and  exercising  certain  functions  and  limited 
powers  of  a  quasi  public  character  conferred 
upon  It  by  law,  when  It  was  dissolved,  there 
being  no  saving  statute  preserving  and 
transmitting  to  some  designated  successor 
tbe  powers  thus  conferred  or  established  by 
decree  of  court  tbe  right  to  control  and  dis- 
tribute tbe  water  In  question  again  reverted 
to  tbe  landholders  In  their  Individual  capa- 
city. Bingham  v.  Welderwax,  1  N.  Y.  509; 
Hooker  v.  Utica,  etc.,  Eoad  Co.,  12  Wend. 
871;  Thompson  on  Corp.  {{  6745,  6746. 
After  the  dissolution  the  decree  which  had 
been  entered  In  favor  of  the  Irrigation  dis- 
trict and  which  tbe  defendant  stands  con* 
ricted  of  having  violated,  ceased  to  have  any 
force,  and  the  defendant  was  no  loiter  bound 
thereby,  as  no  transfer  of  interest  was  or 
could  be  made  from  the  Irrigation  district 
to  tbe  new  corporation.  10  Cya  1310 ; 
Thompson  on  Corp.  8S  6718-6722.  The  on- 
ly rights  which  the  new  corporation  acquired 
or  could  acquire  were  those  which  tbe  Indi- 
Tldual  landowners  conveyed  to  It  at  tbe  time 
of  or  nibsequeiit  to  its  Incorporatioiif  as  It 
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dU  not  and  couM  not  acqnlre  an^  rtgbtM 
from  the  Irrigation  district 

The  record  ihows  ttaat  there  vren  some  25 
or  80  membera.  Including  the  defendant  here- 
in, who  were  landowners  and  entitled  to  the 
Qie  of  water  from  the  canals  under  the  Juris- 
diction and  ocHitrol  ot  the  irrigation  dis- 
trict, who  did  not  become  and  were  not  mem- 
bers of  the  new  corporation  at  the  time  the 
trial  was  had  and  Jodgment  entered  against 
defendant.  It  does  not  appear  from  the  reo 
ord,  nor  Is  It  contended,  that  these  parties 
delegated  to  the  new  corporation  the  power 
to  act  for  them  in  the  control  and  diatrlbu- 
tion  of  the  water  In  question.  In  fact,  the 
articles  of  Incorporation  of  the  new  company 
expressly  limit  Its  power  to  deliver  water 
to  Its  stockholders  only.  Article  13,  in  part^ 
is  as  follows:  "This  company  shall  deliver 
water  only  to  the  stodfholders  herein  at  the 
places  where  water  is  taken  out  of  this  com- 
pany's canals  by  the  various  lateral  ditches 
of  the  stockholders,  according  to  their  re- 
spective rights  In  and  to  the  waters  running 
into  the  canal  and  ditches  of  this  company 
as  represented  by  their  certificates  of  stock ; 
and  the  number  of  acres  and  the  descrlptlou 
of  the  land  which  they  will  b«  entitled  to 
irrigate  by  means  of  this  company's  canals 
and  the  extent  of  their  water  rights  shall  be 
stated  la  the  certificate  of  stock."  While  It 
appears  from  the  record  that  each  of  the 
defendants  to  the  action  In  which  the  decree 
In  question  was  entered  had  an  Interest  in 
the  Hooper  City  irrigation  canal  and  a 
right  to  the  use  of  a  portion  of  the  water 
flowing  therein,  the  extent  of  such  right 
was  not  defined  and  determined.  In  fact, 
no  reference  is  made  in  the  decree  as  to  the 
quantity  of  water  which  Thomas  McFarland 
and  his  codefendants  were  entitled  to  have 
distributed  to  them.  Had  the  decree  defined 
and  fixed  the  amount  of  water  to  which  they 
were  entitled,  and  their  rights  In  this  respect 
adjudicated,  and  defendant  had,  In  violation 
of  such  decree,  willfully  taken  more  water 
than  he  was  entitled  to  and  had  been  pro- 
ceeded against  in  the  first  instance  by  some 
party  having  an  interest  In  the  canal,  quite 
a  different  question  from  the  one  before  us 
would  have  been  presented.  The  decree  un- 
der consideration  only  deals  with  the  rlglit 
of  certain  offloera  to  regulate  the  dlslrlbntloB 


of  water  among  landholder!  oitttled  Uereto, 
whose  titles  to  the  water  wore  not  In  dispute 
and  were  not  adjudicated.  In  other  words, 
the  decree  only  determined  the  ri^t  of  the 
trustees  to  perfmrn  a  duty  enjoined  npon 
them  by  law,  and  when  flie  Irrigation  district 
was  dissolved  and  tbelr  office  thereby  abol- 
ished, as  hereinbefore  stated,  the  decree  be- 
came lnoperatlT& 

Even  If  it  wwe  conceded  that  the  right  of 
action  to  raforce  the  decree  survived  the 
dissolution  of  tlie  irrlgatiw  district  In  favor 
of  tlie  new  corptnatlon,  the  Judgment  in  this 
case  could  not  be  aphdd.  The  proceedings 
In  the  case  are  dvll  In  character,  and  it  ia 
apparent  that  whatever  damage.  If  any, 
resulted  because  ctf  McFarland  having  taken 
the  water  as  charged  in  the  complainant's 
affidavit  was  Buffered  by  all  the  landholders 
in  common,  and  was  not  confined  to  those 
only  who  became  members  and  whose  inter* 
este  were  merged  in  and  represented  by  the 
new  company;  and,  as  we  have  suggested, 
even  thou^  it  were  conceded  that  the  right 
of  action  survived  in  favor  of  the  new  com- 
pany, then  In  such  a  case,  while  the  company 
might  Institute  proceedings  of  this  kind,  yet, 
before  it  would  be  oititled  to  recover  tor 
actual  or  special  damages,  it  would  be  nec- 
essary to  prove  such  damages.  Davidson  v. 
Munsi^  (ntafa)  80  Pac.  743.  No  evidence 
whatever  was  Introduced  which  showed  or 
tended  to  show  that  the  new  company  (sub- 
stituted plaintiff)  bad  aQsteined  any  actual 
damages.  Tet  the  court  arbitrarily  entered 
Judgment  In  faror  of  the  company  and 
agalnat  defendant  for  $550.  it  ia  claimed  by 
connael  for  reqrandeut  that  this  amount 
was  allowed  by  the  court  and  was  intended 
to  cover  the  costs  and  expenses  of  the  pro- 
ceeding, in  which  was  included  $500  as  an 
attorn^'a  fee;  but  the  Judgment  does  not 
BO  state.  In  fact,  no  reference  therein  la 
made  to  coste  and  expenses,  nor  to  attwuey's 
fees;  and,  as  no  findings  were  made  In  the 
case,  the  Judgment  ia  conclaalve  as  to  what 
the  court  intended. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  dismiss  the  praceedings. 
Coste  of  this  appeal  to  be  taxed  against 
respondent. 

BABTCH,  C  1^  and  STBAUP,  7^  concnft 
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TIMMi.  «t  al.  T.  TIMMA. 
(Sapreme  Court  of  Kansas.  OcL  7,  1006.) 

1.  S«BCIIIO  PEKrOSHAnCB — NA.TXJSK  OW  ACTIOIT 
— JUBIBDICnON. 

An  action  to  compel  apeciSc  performance 
of  an  agreement  to  convey  land  is  an  action  in 
personam,  wbicb  can  be  tried  wherever  jurisdic- 
tion of  the  person  of  the  defendant  can  be  ac- 
quired. 

[Ed.  Note. — ^FoT  cases  in  point,  see  toI.  44* 
Gent  Dig.  Specific  Ferfonoance,  i  824L] 

2.  Acmnr  to  Hays  Deed  Dbclabbi  a.  Mobt- 

GAQE. 

As  the  issues  were  formed  herein,  the  ac- 
tion was  essentially  one  to  have  an  instrumenti 
which  was  in  form  a  deed,  adjudged  to  be  a 
mortgage  securing  a  debt,  and  for  tiie  cancella- 
tion of  the  same  upon  the  payment  of  tbe  debt 
and  the  quieting  of  the  title  of  the  mortgagor, 
rather  than  for  specific  performance  of  con- 
tract to  oonTey  land. 

8.  Wmrassis— Ceohhuitt— V<tt,tiKTAKr  Ap- 

PEABAKCE. 

The  fact  that  a  person  may  voluntarily 
come  from  another  state  and  without  process 
appear  and  testify  in  court  does  not  impair  hia 
competency  as  a  witness,  nor  necessarily  deprive 
his  testimony  of  probative  force. 
^  Deeds — Refobuatioit — Evidence. 

It  is  held  that  the  testimony  is  sufficient 
to  show  that  the  instrument  in  controversy 
was  intended  by  the  parties  as  a  mortgage  for 
secnrity  only,  instead  of  an  absolute  transfer 
of  title. 
(BrllabUB  by  the  Court.) 

Ettof  from  District  Conrt,  Qialum  County ; 
Charles  W.  Smith,  Judge. 

Action  1^  B.  W.  Tlmma  against  Frank 
Timma  and  others.  There  was  judgment  for 
plaintiff,'  and  aefendants  bring  error.  Af- 
firmed. 

li.  O.  Uhl  A  Son,  for  plaintiffs  in  error.  F. 

D.  Tnr<±  and  H.  J.  Hanrl,  for  defendant  In 
error. 

JOHNSTON,  C.  J.  B.  W.  Tlmma  negotiated 
the  purchase  of  a  tract  of  land  in  Graham 
county,  and,  not  having  the  money  with 
which  to  pay  for  it,  his  brother,  Frank  Tim- 
ma, adranc^  the  purcbaae  price,  fSOO,  and  a 
deed  of  the  land  was  made  to  Frank.  Wheth- 
er that  deed  was  an  absolute  conveyance  to 
Frank,  or  only  a  mortgage  to  secure  the 
money  loaned  by  bim  to  B.  W.  mmma,  Is  the 
matter  in  dispute.  B.  W.  Tlmma  claimed 
that  bis  brother  loaned  blm  the  $800, 
payable  within  fire  years  from  tbe  time 
of  the  purchase,  and  that  tbe  Instru- 
ment of  conveyance  then  made  was  merely 
to  secure  tbe  loan.  On  tbe  other  band,  Franic 
claimed  that  he  purchased  the  land  outright 
for  himself,  and  that  as  B.  W.  Timma  de- 
sired tbe  land  he  agreed  to  give  bim  an  op- 
tion to  purchase  It  on  condition  that  certain 
payments  should  be  made  within  one  year, 
but  ttiat  these  paymenta  were  not  made, 
when  tbe  option  was  extended  for  a  short 
time,  and,nottiien  being  made,  he  Insists  that 
the  option  was  ended,  and  the  right  of  B.  W. 
Timma  eren  to  purchase  tbe  land  was  con- 
cluded.  Within  two  years  after  the  purchase 

E.  W.  Timma  paid  part  of  the  Indebtednm 
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to  hia  brother,  and  later  tendered  a  sum  snf- 
flcient  to  discbarge  tbe  entire  Indebtedness, 
Including  tbe  land  loan;  but  Frank  claimed 
that  he  had  an  absolute  title  to  the  land, 
and  that  B.  W.  Tlmma  had  no  interest  in  It 
This  action  was  then  brought  against  Frank 
Tlmma  and  his  wife  to  have  the  deed  de- 
clared to  be  a  mortgage,  also  that  there 
should  be  an  accounting  Iietween  tbe  parties 
as  to  the  extent  of  the  indebtedness  secured 
by  the  mortgage,  and  asking  that  upon  the 
payment  of  the  debt,  the  amount  of  which 
had  already  been  tendered,  a  deed  be  executed 
by  Frank  Tlmma  to  E.  W.  Tlmma,  and  that 
If  this  was  not  done,  the  title  of  E.  W.  Tlmma 
to  the  land  be  quieted  as  against  the  claims 
of  Frank  Timma.  The  trial  resulted  In 
favor  of  B.  W.  Tlmma,  and  Judgment  was 
given  In  accordance  with  tbe  prayer  his 
petition. 

Frank  Timma  objected,  and  claimed  that 
the  action  was  not  brought  in  tbe  pr<H>eF 
connty,  and  that  therefore  tbe  trial  court  was 
without  jurisdiction.  He  contended  that  the 
action  was  cme  for  specific  performance, 
and  should  have  been  brought  in  Smith  coun- 
ty, where  he  resided,  instead  of  in  Orabam 
county,  where  tbe  land  was  situated.  The 
contention  1b  not  sound.  The  leading  fea- 
ture of  the  controversy  was  wbetha*  tbe  deed, 
which  upon  Its  face  was  an  absolute  convey- 
ance, was  executed  as  a  mortgage  and  for 
security  only.  Of  course,  suit  must  be  con- 
ducted upon  a  definite  theory,  and  from  tbe 
arerments  of  the  amended  petition  this  one 
appears  to  have  been  essentially  one  to  have 
a  deed  adjudged  to  be  a  mortgage,  which, 
when  satisfied,  should  be  canceled  and  the 
title  of  B.  W.  Tlmma  quieted,  as  against  tbe 
pretensions  of  Frank  Tlmma,  However,  if 
It  were  r^rded  as  an  action  for  specific  per- 
formance, the  point  made  would  not  avail 
Frank.  An  action  to  compel  the  specific  per- 
formance of  an  agreement  to  convey  land  is 
an  action  In  personam,  which  can  be  tried 
wherever  jurisdiction  of  the  person  of  the  de- 
fendant can  be  obtained.  Close  v.  Wheaton, 
65  Kan.  830,  70  Pac.  801.  Frank  Tlmma 
came  Into  court  In  this  proceeding,  whether 
in  obedience  to  the  personal  service  of  a  sum- 
mons or  voluntarily  the  record  does  not  dis- 
close ;  but  he  appeared  generally,  and  on  two 
occasions  asked  the  court  to  require  the  peti- 
tion of  the  plaintiff  to  be  made  more  definite 
and  certain.  It  was  after  tbls  general  ap- 
pearance that  the  question  of  jurisdiction  was 
raised,  and  In  no  view  could  there  have  been 
any  lack  of  jurisdiction. 

It  Is  strenuously  argued  that  the  finding 
of  the  court  that  the  instrument  was  intend- 
ed as  security  for  a  loan,  rather  than  as  an 
absolute  conveyance,  is  without  support  In 
the  evidence.  A  reading  of  the  evidence 
satisfies  us  that  tbere  is  abundant  support 
for  tbe  finding  and  the  Judgment  based  upon 
it 

It  Is  Insisted  that  some  of  the  evidence 
offered  In  support  of  tbe  finding  was  given 
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hy  witDesses  who  were  animated  by  feelloga 
of  partiality  and  prejudice,  and  should  not 
therefore  receive  consideration.  An  attack 
la  made  upon  the  testimony  of  the  mother, 
who  was  about  80  years  of  age,  and  who  It 
Is  said  resided  with  E.  W.  Timma  and  was 
therefore  under  his  Inflnence.  This  was  not 
a  disqualifyli^  circumstance,  and  no  reason 
Is  seen  why  her  testimony  should  not  receive 
consideration.  The  testimony  of  a  sister, 
who  came  from  beyond  the  jurisdiction  of 
the  court  and  testlSed  Toluntarlly,  Is  chal- 
lenged. The  fact  that  a  person  may  come  a 
great  distance  and  voluntarily  give  his  tes- 
timony in  court  does  not  impair  the  com- 
petency of  the  witness,  nor  necessarily  de- 
prive his  testimony  of  probative  force. 

The  result  reached  by  the  court  appears  to 
be  Just  and  conformable  with  the  rules  of 
law. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 


STEWART  V.  SMITH. 
(Supreme  Court  of  Kansas.   Oct.  7,  1005.) 

Fraud — Evidence — Dauaoes. 

Under  the  facts  of  this  case,  the  circum- 
Btance  that  dividends  upon  bank  Btock  were  de- 
clared in  the  years  Ifm  and  1003  from  the  col- 
lection and  the  sale  of  assets  charged  off  the 
books  of  the  bank  long  prior  to  the  year  1000 
was  insufficient  to  prove  that  the  value  of  such 
dividends  attached  to  the  stock  in  the  year  1900. 
(Syllabus  hj  the  Court.) 

Error  from  District  Court.  Sumner  C!ounty; 
C.  L.  Swarts,  Judge. 

Action  by  U.  P.  Smith  against  John  T. 
Stewart.  Judgment  for  plaintiff.  Defend- 
ant brings  error..  Modified. 

Kos  Harris  and  Ed.  T.  Hackney,  for  plain- 
tiff Id  error.  W.  W.  Schwinu  and  James 
Lawrence,  for  defendant  In  error. 

BURCH.  J.  The  action  in  the  district 
court  from  which  this  proceeding  In  error 
arises  was  brought  by  H.  F.  Smith  to  re- 
cover damages  suffered  on  account  of  a  fraud- 
ulently induced  sale  of  his  stock  in  the  Wel- 
lington National  Bank  to  its  president  and 
managing  director,  the  defendant,  John  T. 
Stewart.  The  sale  was  made  on  December 
26,  1900,  at  the  price  of  $150  per  share.  The 
trial  court  found  the  value  of  the  stock  at 
that  time  to  he  $350  per  share,  and,  having 
determined  that  the  sale  was  procured  by 
fraadt  rendered  judgment  in  faror  of  the 
plaintiff  for  a  sum  computed  upon  the  dif- 
ference between  the  amounts  stated  as  dam- 
ages. The  chief  controversy  in  this  court  re- 
lates to  the  manner  in  which  the  value  of  the 
stock  at  the  time  of  the  sale  was  ascertained. 

The  case  is  a  companion  to  that  of  Stewart 
v,  Harris,  reported  in  69  Kan.  ^8,  77  Pac. 
277,  66  L.  R.  A.  261,  where  the  organization 
of  the  bank  is  described,  an  account  of  Its 
business  la  given,  and  the  methods  of  the  de- 
fendant in  conducting  it  are  set  forth.  To 


REPORTER.  <Kftn. 

the  recital  of  facts  there  made  only  a  brief 
summary  and  additional  statement  are  nec- 
essary. On  December  26,  1901,  98  of  its  500 
shares  of  stock  were  held  by  the  bank  Itself. 
These  shares  were  carried  on  the  books  of 
the  bank,  contrary  to  law,  as  chat^ed-off  as- 
sets. Upon  learning  the  facta,  the  Comptrol- 
ler of  the  Currency  ordered  the  shares  to  be 
sold,  and  this  was  done  at  public  auction  on 
April  5,  1901,  when  they  were  purchased  by 
tjie  defendant  for  $7,000.  On  July  9,  1901, 
the  defendant  sold  all  bis  stock  {amounting 
to  445  shares)  at  the  price  of  $145,875  per 
share.  In  this  sum,  however,  was  a  10  per 
cent  bonus  allowed  him  by  the  purchasers 
for  guarantying  the  assets  of  the  bank,  and 
he  retained  the  right  to  receive  all  dividends 
which  thereafter  might  be  declared  from  the 
collection  or  sale  of  charged-off  assets.  For 
the  years  1897,  1898.  1899,  and  1900  the  net 
earnings  of  the  bank  aggr^ated  $62,146.70; 
but  for  the  period  embracing  the  same  years 
$44,368.24  were  charged  off  against  bad  debts, 
and  $6,370  were  charged  off  against  the  98 
shares  of  stock  referred  to.  At  the  time 
plaintiff  sold  his  stock  the  sum  of  $5,375.40 
derived  from  the  collection  of  charged-off 
items  was  carried  in  the  cashier's  account. 
Between  December  26,  1900,  and  July  9. 1901, 
the  bank  earned  $6,096.  In  May,  1901,  a 
dividend  was  declared  of  $120  per  share;  in 
April.  1902,  a  dividend  of  $25  per  share  was 
declared  from  the  proceeds  of  the  collection 
of  charged-off  assets;  and  in  March,  1903,  a 
further  dividend  of  $27.31  per  share  was  de- 
clared from  tlie  proceeds  of  a  sale  of  the  re- 
maining charged-off  assets.  These  dividends 
were  all  declared  on  the  basis  of  500  shares 
outstanding. 

In  arriving  at  the  value  of  the  plalntifTa 
stock  at  the  time  he  sold  It,  the  court  had  the 
right  to  disregard  the  price  paid  by  the  de- 
fendant for  the  98  shares,  since  their  sale 
was  in  a  manner  forced,  and  on  that  account 
could  not  furnish  a  just  criterion.  It  had  the 
right  to  conclude  that  the  plaintiff's  stock 
was  worth  the  120  per  cent  dividend  de- 
clared in  April,  1901,  since  the  cashier's  ac- 
count alone  was  practically  able  to  pay 
It  at  any  time  In  the  preceding  December. 
The  price  at  which  the  defendant  sold  his 
shares  was,  In  view  of  all  the  facts,  a  fair 
measure  of  value  on  July  9,  1901,  and  by  al- 
lowing for  the  10  per  cent,  bonus  above  their 
value  which  the  defendant  received,  and  de- 
ducting from  the  total  value  of  the  stock  on 
July  9,  1901,  the  earnings  after  December 
26,  1800,  and  the  $7,000  received  from  the 
sale  of  the  98  shares,  the  value  of  the  stock 
on  December  26,  1900,  was  easily  ascertain- 
able. The  court,  however,  appears  to  have 
gone  further,  and  held  the  plaintiff's  stock 
to  include  on  December  26,  1900,  the  ad- 
ditional value  of  the  dividends  declared  from 
charged-off  assets  In  April,  1902,  and  Mardi, 
1003.  In  doing  this,  the  court  erred.  The 
mere  fact  that  certain  assets  were  charged 
off  the  books  of  the  bank  did  not  Indicate 
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that  th^  were  utterly  worthless.  It  merely 
showed  that  they  were  not  of  a  character  to 
be  available  as  resources  with  which  to  meet 
the  bank's  liabilities.  The  fact  that  the  de- 
fendant, In  selling  bis  stock,  reserved  the 
right  to  dividends  which  should  be  declared 
from  this  source,  indicated  his  judgment 
that  they  were  of  some  value,  and  probably 
the  court  would  have  been  warranted  in  pre- 
suming that  they  were  worth  something. 
But  the  burden  was  imposed  upon  the  plain- 
tiff to  prove  the  sum  by  which  they  augment- 
ed the  value  of  his  stock  at  the  time  he  sold 
it  He  sought  to  do  tliis  merely  through  the 
strength  of  the  inference  to  be  derived  from 
the  payment  of  dividends  long  after  the  time 
when  his  rights  became  fixed.  There  Is  no 
inflexible  rule  of  law  by  which  the  validity 
of  such  inference  may  be  determined.  The 
nature  of  the  particular  subject  under  con- 
sideration, and  the  peculiar  circumstances 
and  conditions  attending  it,  must  in  each 
case  control.  State  v.  Durein,  78  Pac.  152, 
1^;  1  WEgmore  on  Evidence,  §1  437,  463. 
In  this  Instance  the  property  itself  was  not 
of  such  a  nature  that  stability  of  value 
ttirough  considerable  periods  of  time  could 
safely  be  predicated.  It  consisted  of  real 
estate,  Including  a  large  number  of  town  lots, 
and  of  notes  ranging  in  amounts  from  ^5  to 
over  $4,000.  The  court  would  be  obliged  to 
say  from  its  own  judicial  knowledge  that 
during  the  time  which  elapsed  between  De- 
cember, 1900,  and  the  payment  of  the  divi- 
dends in  question,  property  generally  tbrough- 
ont  tlie  state  appreciated  In  value.  During 
that  time  many  factors  may  have  contributed 
to  make  this  real  estate  salable  for  the  first 
time  since  the  bank  acquired  title  to  It. 
Many  notes  may  have  been  paid  in  whole 
or  In  part,  which  could  not  have  been  collected 
by  law,  and  the  bank  may  have  been  able  to 
realize  upon  others  which  the  plaintiff  would 
not  have  taken  as  a  gift,  bad  he  been  required 
to  nurse  them  to  a  settlement.  Therefore 
the  contingencies  were  too  numerous  and  the 
uncertainties  too  great  for  the  court  to  de- 
clare that,  because  these  assets  produced  the 
sums  attributed  to  them  in  1002  and  1903. 
they  were  worth  both  those  sums  in  Decem- 
ber, 1900.  The  defendant  should  not  be 
charged  with  the  dividends  in  dispute  merely 
because  they  accrued  upon  the  stock  which 
the  plaintiff  sold  to  bim,  since  any  such  rule 
would  permit  the  plaintiff  to  speculate  upon 
his  damages.  In  determining  the  value  of 
each  one  of  plaintiff's  sbarca  on  December  20, 
1900,  it  was  projjer  for  the  court  to  divide  the 
total  value  of  all  the  assets  by  402.  since 
that  was  the  number  of  shares  then  outstand- 
ing. If  the  bank  had  been  closed  up  and  all 
its  assets  bad  been  distributed  on  that  date, 
whatever  of  value  attached  to  the  98  shares 
would  have  been  divided  among  the  holders 
of  the  remainder  of  the  stock. 

The  averments  of  the  petition  were  suf- 
ficient to  entitle  the  plaintiff  to  relief  on  the 
ground  of  fraud,  and,  in  view  of  the  manner 


In  which  the  case  was  tried  and  submlttedt 
it  was  not  necessary  that  the  petition  be 
amended  In  order  that  the  court  might  ren- 
der Judgment  for  damages  occasioned  by  the 
fraud  disclosed.  In  the  light  of  the  forego- 
ing, other  errors  assigned  do  not  require 
special  discussion. 

The  cause  is  remanded  to  the  district  court, 
with  direction  to  modify  its  Judgment  In  ac- 
cordance with  the  views  herein  expressed. 
All  the  Justices  concurring. 


STEWART  V.  ALLEN. 

(Supreme  Court  of  Kansas.   Oct.  7,  1905.) 

Error  from  District  Oonrt,  Snmner  County ; 
C.  L.  Swarts,  Judge. 

Action  by  J.  Allen  against  John  T.  Stewart 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Modified. 

Kos  Harris  and  Ed.  T.  Hat^ney,  for  plain- 
tiff In  error.  W.  W.  Schwlnn,  for  defendant 

in  error. 

PER  CURIAM.  This  cause  is  remanded  to 
the  district  court  with  direction  to  modify 
Its  judgment  in  accordance  with  the  views 
expressed  In  the  opinion  In  case  No.  14,283, 
Stewart  v.  Smith  (decided  at  the  present 
term)  82  Pac.  482.  The  fact  that  in  the  year 
1896  the  defendant  made  a  dishonest  proposi- 
tion to  the  plaintiff  concerning  the  manage- 
ment of  the  bank  did  not  disprove  the  testi- 
mony of  the  plaintiff  that  he  was  defrauded 
by  the  defendant  in  the  sale  of  his  stock  In 
the  year  1901.  There  is  evidence  In  the  rec- 
ord of  the  effective  Intervention  of  Bowdlsh 
as  the  defendant's  agent  In  procuring  the  sale 
complained  of,  when  all  the  parties  were  to- 
gether. Other  matters  discussed  in  the  briefs 
are  insufficient  to  require  a  reversal. 


PBOPLH  ex  rel.  CITY  AND  COUNTY  OF 
DENVER  V.  COURT  OF  AP- 
PEALS et  al. 
(Supreme  Court  of  Colorado.   Oct.  2,  1905^) 

Cebtiorabi— Ebboks  Reviewable. 

Where  the  Supreme  Court  decided  that 
a  petition  stated  a  cause  of  action  In  mandamus, 
but  expressly  left  the  question  as  to  whetlier 
the  action  could  be  maintalQed  on  the  facts 
open  for  the  trial  court,  a  decision  by  tiie 
Court  of  Appeals  that  the  facts  established 
that  mandamus  was  not  the  appropriate 
remedy,  though  erroneous,  was  not  contrary  to 
the  Supreme  Court  dect^on,  and  was  not  re- 
viewable on  certiorari. 

Certiorari  by  the  people,  on  the  relation  of 
the  city  and  county  of  Denver,  against  the 
Court  of  Appeals  and  others.   Writ  denied. 

H.  A.  Llndsley  and  John  H.  Reddin,  for 
petitioner.  Dines,  Whitted  &  Dines,  Teller  ft 
Dorsey,  Wolcott,  Vaile  &  Waterman,  and  W. 
W.  Field,  for  respondents. 

GABBERT,  C.  J.  The  only  question  to 
consider  lu  disiwslng  of  this  application  Is 
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whether  or  not  tbe  Court  of  Appeals  baa 
refused  to  be  guided  or  controlled  by  tiie  law 
applicable  to  the  causes  which  it  la  souxbt 
to  have  reviewed  by  this  court  on  certiorari, 
as  declared  in  a  previous  decision  of  this 
court  In  People  v.  U-  P.  Ry.  Co.,  20  Colo. 
186,  37  Pac.  610.  It  was  decided  that  the  peU- 
tlons  under  consideration,  which  had  been 
dlamlased  below  for  insufficiency,  were  suffl- 
dent  in  form  and  aubstaiKe  to  entitle  tbe 
dty  to  the  relief  demanded  by  mandamus.  It 
was  also  said  that,  when  the  causes  were 
fully  presented  to  the  trial  court  on  the 
pleadings  and  proofs,  it  would  be  for  that 
tribunal,  upon  tbe  facts  and  circamstances 
then  developed  and  the  law  applicable  there- 
to, to  determine  whether  or  not  tbe  city  was 
entitled  to  such  relief.  The  causes  were 
reversed,  and  remanded  to  tbe  trial  court  for 
further  proceedings.  Trials  have  been  had, 
and  Judgment  rendered  in  favor  of  tbe  city 
In  each  of  tbe  causes.  From  those  Judgments 
an  appeal  was  prosecuted  to  tbe  Court  of 
Appeals.  Burlington  &  C.  B.  R.  v.  People,  20 
Colo.  App.  — ,  77  Pac.  1026.  It  was  there  held 
tiiat  on  the  cases  made  below  proceedings  in 
mandamus  could  not  be  sustained,  and  for 
this  reason  it  is  cmtended  that  the  Court  of 
Appeals  has  refused  to  be  guided  by  the 
opinlDn  of  this  court  announced  in  People  v. 
IT.  P.  By.  Co.,  supra.  The  contention  of  peti- 
tioner Is  fully  and  clearly  answered  by  tbe 
Court  of  Appeals  In  an  opinion  rendered  on 
petitl(Hi  for  rehearing.  This  court  did  not 
decide  anything  more  than  tiiat  the  petitions 
before  it  were  sufficient  to  state  a  cause  of 
action  In  mandamus.  It  expressly  left  the 
question  open  for  determination  by  the  trial 
court  as  to  whether  or  not  the  actions  could 
be  maintained  upon  the  facts  developed  at  the 
trial.  The  Court  of  Appeals,  In  reviewing 
these  judgments,  has  decided  from  the  tacts 
established  that  mandamus  was  not  the  ap- 
propriate remedy.  If  tbat  decision  Is  wrong, 
it  Is  because  the  Court  of  Appeals  has  com- 
mitted error  In  construing  tbe  facta  and 
pleadings,  and  not  because  It  has  gone  con- 
trary to  the  previous  decisions  of  this  court 
in  the  same  cases.  Tbat  question  cannot  be 
reviewed  on  certiorari.  Pe<^le  ex  rel.  t. 
Court  of  Appeals.  32  Colo.  355.  75  Pac.  021. 

The  writ  is  denied,  and  proceedings  dis- 
missed. 

Writ  denied. 

STEELS  and  CAMPBELL,  JJ.,  concur. 


S4  Colo.  365 

HOULAHAN  v.  FINANCE  CONSOL. 
MIN.  CO. 

(Supreme  Court  of  Colorado.   Oct.  2,  1905.) 

Vendos  and  Purchaser— Subsequent  Pub- 
CHASER — Notice— I^EcoBD8. 
MIIIh'  Ann.  8t.  p.  593,  S  446,  provides 
that  deeds  and  aKreemeots  in  writing  affecting 
any  interest  in  real  estate  shall  take  eSect  as 
to  "subsequent  bona  fide  purchaserH"  after  filing 
for  record.  A  petvou's  mining  claim  coafllcted 


with  tbe  mining  claim  of  another.  The  former 

contracted  in  writing  to  convey  to  the  latter 
tbe  ground  in  conflict.  Snbseqaently  tbe  former 
conveyed  his  claim  to  a  parchaser  who  bad  no 
notice  of  the  contract  Thereafter  the  cmitract 
was  recorded  without  knowledge  of  the  con- 
veyance, and  afterwards  the  conveyance  was 
recorded.  Held  that,  as  the  word  "sut>se<iuent" 
in  the  act  has  reference  to  tbe  recording  and 
not  to  tbe  date  of  the  instrument,  the  contract 
was  prior  to  the  conveyance. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Pnrchaser,  |S  S20-52&] 

Appeal  from  District  Court.  Teller  County ; 
Louis  W.  Canningham,  Judge. 

Action  by  tbe  Einance  Otmsolidated  Mining 
C<nnpany  against  3.  A.  Houlaban.  From  a 
Judgment  tfur  plaintUF,  defendant  appeals. 
Afllrmed. 

This  action  was  brought  by  the  appellee, 
plaintiff  below,  against  tbe  appellant,  defend- 
ant below,  to  enforce  tbe  specific  performance 
by  appellant  of  a  certain  agreement  entered 
into  by  the  grantors  of  the  respective  parties. 
The  case  was  tried  upon  tbe  following  agreed 
statement  of  facts :  "First,  tbat  on  the  14th 
day  of  May,  1894,  plaintiff  and  its  grantors 
were,  and  ever  since  have  been,  and  now  are, 
tbe  owners  of  the  Florence  Nightingale  lode, 
survey  No.  10,534.  situate  in  Teller  county, 
Colo.;  second,  tbat  on  said  14tb  day  of  May, 
1894,  tbe  grantors  of  this  plalntUf  entered  In- 
to a  contract  with  the  owners  of  the  Blue 
Bird  lode,  survey  No.  8,667,  which  said  claim 
was  In  conQlcC  with  the  said  Florence  Night- 
ingale lode  mining  claim,  by  tbe  terms  of 
which  said  agreement  thla  plaintiff  and  its 
grantors  were  entitled  to  a  deed,  by  pr(H>er 
conveyance,  conveying  all  of  tbe  ground  in 
conflict  between  the  said  Blue  Bird  lode  and 
tbe  Florence  Nightingale  lode,  upon  the  is- 
suance of  receiver's  receipt  or  patent  for  the 
said  Blue  Bird  lode;  third,  that  thereafter, 
and  on  January  3,  1896,  defendant  J.  A. 
Houlaban's  grantors  purchased  tbe  aald  Blue 
Bird  lode  and  secured  a  deed  therefor; 
fourth,  tbat  thereafter,  and  on  the  13tb  day 
of  January,  1896,  the  above-mentioned  con- 
tract from  the  owners  of  the  Blue  Bird  lode 
to  this  plaintiff  and  its  grantors  was  recorded 
in  the  office  of  the  clertc  and  recorder  of  El 
Paso  [now  Teller]  county,  Colo.;  fifth,  that 
thereafter,  and  on  tbe  21at  day  of  February, 
1896,  the  defendant  Honlabau's  grantors  filed 
for  record  In  the  ofl3ce  of  tbe  clerk  and  re- 
corder of  El  Paso  [now  Teller]  county  the 
deed  from  the  owners  of  tbe  Blue  Bird  lode 
mining  claim  above  mentioned ;  sixth,  that 
United  States  patent  was  issued  for  said 
Blue  Bird  lode  October  19,  1897,  which  said 
patent  was  recorded  August  29.  1899,  In  tbe 
office  of  the  clerk  and  recorder  of  Teller  [for- 
merly El  Paso]  county,  Colo.;  seventh,  that 
at  tbe  time  of  securlDg  the  above-mentioned 
deed  the  defendant  Houlaban's  grantor  had 
no  notice  of  the  former  contract  secured  by 
this  plaintifr;  eighth,  that  tbe  plaintiff  and 
its  grantors  had  no  notice  of  the  deed  secured 
by  tbe  defendant  Houlaban's  grantor  at  the 
time  of  the  recording  of  the  contract  above 
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mentioned,  to  wit,  January  13,  1896;  ninth, 
that  each  of  the  deeds  and  contracts  herein 
mentioned  were  given  for  a  valuable  con- 
sideration." The  court  below  found  the  Is- 
sues in  favor  of  the  plalntlfC,  and  ordered 
and  decreed  that  the  defendant  execute  a 
deed  to  the  plaintiff  for  the  property  in  con- 
troversy and  for  costs.  From  this  Judgment 
the  defendant  prosecotea  this  i^tpeal. 

D.  J.  Davles,  for  appellaot.  Heuy  M. 
Blaf^mw  and  Karl  O.  Schuyler,  tor  appellea 

60DDARD,  J.  <sfter  stating  tbe  facta). 
The  qnestlOB  to  be  determined  involTca  tbe 
coDstructltm  of  aection  446,  Bfills'  Ann.  8t 
p.  COS  (Qen.  St  1888.  |  2lB),  wblch  reads  as 
followB:  "All  deeds,  conTeyances,  i^ree- 
ments  In  writing  of,  or  affectliv  title  to  real 
estate  or  any  interest  tberein,  and  powers  of 
attoni^  tor  tbe  conveyance  of  any  real  ee* 
tate  or  any  Interest  therein,  may  be  recorded 
In  the  office  of  the  recorder  <tf  tbe  coonty 
wbereln  such  real  estate  Is  situate,  and  from 
and  after  the  filing  thereof  for  record  in 
such  office  and  not  before,  such  deeds,  bonds 
and  agreements  In  writing  aball  take  effect 
as  to  subsequent  bona  fflde  pordiasors  and  In- 
cambrancers  mwtgage,  judgment  or  other- 
wise not  baring  notice  tbereof.**  In  other 
words,  does  tbe  word  "subsequent"  used  In 
tbis  section,  refer  to  the  date  of  recording, 
or  tbe  date  of  the  agrennent  or  conveyance? 
As  said  in  the  case  of  Jtoadbury  t.  Davis,  6 
Colo.  286,  the  provlsi<ns  of  our  statute  re- 
lating to  tbe  form,  force,  and  effect  of  in- 
struments for  the  ccmveyanoe  of  real  estate 
were  largely  transcribed  and  adc^ted  from 
the  statute  of  Illinois,  and,  in  adopting  sub- 
stantially tbe  statute  of  that  state,  the  Legis- 
lature Is  presumed  to  have  intended  that 
Bucfa  statute  shall  receive  tbe  same  ctmstmc- 
tlon  given  It  by  the  courts  of  that  state.  The 
decislMis  in  that  state  uniformly  bold  tbat 
tbe  wwd  "subsequent,"  as  used  In  tbe  act 
bas  reference  to  the  recording,  and  not  to 
tbe  date,  of  tbe  in8trum«it.  and  that  the 
true  meaning  ot  tbe  statute  Is  that  tbe  pur- 
chaser whose  conveyance  Is  first  filed  for  rec- 
ord is  entitled  to  a  preference,  and  obtains 
the  title,  regardless  of  tbe  date  of  its  exe- 
cution. Doyle  V.  Teas,  4  Scam.  202,  252; 
Reed  v.  Kemp,  16  III.  445;  Broobfleld  v. 
Goodrich,  32  III.  863;  Delano  v.  Bennett  90 
111.  533.  In  Doyle  v.  Teas,  supra,  the  facts 
upon  which  that  part  of  the  <Hilnlon  applica- 
ble to  the  question  bere  Involved  was  pred- 
icated were  very  similar  to  the  facts  in  the 
present  case.  It  was  there  held  that  an 
agreement  dated  on  the  23d  of  May  and 
recorded  on  tbe  19tfa  of  June  was  entitled  to 
preference  over  a  deed  executed  on  the  20tb 
of  May  and  recorded  on  the  26th  of  June. 
Mr.  Justice  Caton.  who  delivered  the  opinion 
of  tbe  court  speaking  as  to  the  effect  of  a 
compliance  with  the  recording  act  says: 
"As  tbe  effect  of  a  compliance  with  tbe  re- 
cording act  was  to  operate  as  constructive 
notice  to  all  tbe  world,  that  object  is  as  much 


accomplished  by  the  recording  of  an  agree- 
ment as  of  a  deed.  What,  then,  would  have 
been  tbe  effect  on  Munson's  title,  had  Doyle 
received  a  deed  with  date  and  record  the  same 
as  the  agreement!  Beyond  all  doubt  his 
deed,  being  prior  In  date,  and  first  on  rec- 
ord, and  bona  flde,  must  take  precedence  of 
one  subsequent  in  date,  and  subsequeutly 
placed  on  record.  Tbe  word  'subsequent,'  as 
used  in  tbe  recording  act  must  have  reference 
to  the  recording,  and  not  to  the  date,  of  the 
instrument;  and  such,  indeed,  Is  its  literal 
and  grammatical  construction.  As  between 
the  grantor  and  grantee,  the  transaction  is 
complete  upon  the  execution  and  delivery  of 
the  deed;  but  as  between  the  grantee  and 
third  persons  without  notice,  the  purchase 
may  be  said  not  to  be  complete  till  the  title 
paper  Is  left  for  record." 

Accepting  this  construction  as  the  correct 
Import  and  meaning  of  the  statute,  as  we  are 
constrained  to  do.  the  appellee  is  entitled  to 
the  relief  asked,  and  the  Judgment  of  tbe 
trial  court  is  accordingly  affirmed. 

Affirmed. 

GABBEBT,  O.  J.,  and  BAILET,  J,,  concur. 

S4  Cola  262 
HDBD  et  al.  v.  FLBGE. 
(Supreme  Court  of  Colorado.  Oct  2,  1905.) 

1.  Writ  of  Breob— ABaTBAcr  of  Recobd. 

Failure  of  plaintiffs  in  error  to  include  in 
the  atwtract  of  the  record  a  copy  of  or  reference 
to  the  decree  and  special  findings,  which  were 
confirmed  and  added  to  by  the  court,  as  re- 
quired by  rale  14  (80  Pac.  vlll),  Is  ground  for 
dismiasal  of  the  wnt 

2.  Vbnoob  and  Pubchaseb— Oohtiaoiv-Bb- 

scisbion—bona  fldb  pubchabbb. 
WTiere,  in  an  action  to  rescind  a  contract 
for  the  sole  of  land,  a  finding  was  made  on  con- 
flicting evikluice  tbat  defen&nt  had  no  knowl- 
edge or  means  of  knowledge  that  tbe  land  be- 
longed to  any  person  other  than  one  who  ap- 
peared by  the  records  to  be  the  sole  owner,  it 
wan  immaterial  that  tbe  land  in  equity  be- 
longed to  a  nontrading  partnership  of  which 
tbe  record  owner  was  a  member,  and  tliat  tbe 
other  members  had  not  authorized  the  sale. 

3.  Appeal  — Conflicting    Evidence  —  Ke- 

VIEW. 

Findings  based  on  conflicting  evidence,  in 
a  suit  to  rescind  a  contract  for  the  sale  of 
land,  will  not  be  disturbed  on  a  writ  of  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  Sg  3083-3980.] 

4.  Vendob    and    Pubciiaseb  — CoNTBACT- 
TEBMa— Compliance— Waiver. 

Whpre  the  parties  to  a  contract  for  the 
sale  of  land  waived  a  strict  compliaDce  with 
the  terms  thereof  as  to  time  by  the  purchaser, 
thp  vendor's  successors  In  interest  were  not  en- 
titled to  a  cancellation  thereof  liecaase  defend- 
ant failed  seasonably  to  perform;  plaiDtitrs 
rights  being  fully  protected  by  a  provision  in 
the  decree  requiring  defendant  to  deposit  in 
court  a  sum  of  money  to  cover  a  payment  which 
had  been  postponed  to  a  date  subsequent  to  the 
time  specified  in  the  written  contract, 
6.  Appeai^Habmlbss  Erb(». 

The  exclusion  of  evidence  on  objection,  the 
substance  of  which  is  subsequently  admitted,  Is 
harmless. 

[Rd.  Note.— -For  cases  In  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Brror.  |f  4200-4206.] 


Digitized  by  Google 


486 


82  PACIFIO 


REPORTER. 


(Colo. 


&  WITMK8S— GOKVKBSATIOir   WITH  DECEASBD 

Person. 

Where  plaintiffs,  euiny  as  the  representa- 
tives of  a  deceased  vendor,  themselves  previ- 
ously testified  to  conversations  had  between 
defendant  and  the  members  of  a  firm,  all  of 
whom  vere  dead  at  the  time  of  the  trial,  defend- 
ant was  entitled  to  testify  concerning  the  same 
conversfitions. 

[Ed,  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  $  716.] 

Error  to  Eagle  County  Court;  P.  Tague, 

Action  by  Angeline  Hurd,  as  adminlstra* 
trix,  etc.,  and  others,  against  Mack  Fleck. 
From  a  Judgment  in  favor  of  defendant, 
plaintiffs  bring  error.  Affirmed. 

A,  J.  Sterling,  for  plaintiffs  In  error.  L.  R. 
Thomas  and  P.  W.  Monahan,  for  defendant 
In  error. 

CAMPBELL,  J.  The  plaintiffs  In  error, 
as  plaintiffs  below,  brought  this  action  to 
rescind  a  contract  of  sale  of  real  estate 
made  with  defendant  by  one  purporting  to 
be  its  sole  owner,  but  which,  as  It  Is  alleged, 
was  owned  In  part  by  other  persons  to 
whose  interests  plaintiffs  In  their  Individual 
and  representative  capacities  have  succeed- 
ed. All  the  former  alleged  owners  are 
dead,  and  plaintiffs  sue  as  their  heirs  at 
law  and  personal  representatives.  The  com- 
plaint asks  for  relief  upon  two  grounds: 
First,  that  at  the  time  the  contract  of  sale 
was  made  the  land  in  question  was  owned 
by  three  members  of  a  nontrading  or  non- 
commercial copartnership,  and  that  only  one 
of  them  made  the  contract,  and  that  he  did 
so,  to  defendant's  knowledge,  wrongfully  and 
without  any  authority  whatever  from  either 
of  the  other  two;  second,  assuming  the  au- 
thority of  the  contracting  partner  to  sell, 
and  that  the  contract  was  valid  when  made, 
the  defendant  has  forfeited  his  rights  there- 
under, and  plaintiffs  are  entitled  to  Its 
rescission  by  Its  express  terms,  because  of 
a  failure  of  defendant  to  perform  the  con- 
ditions and  covenants  which  were  thereby 
devolved  upon  him.  The  answer  denies  the 
existence  of  the  copartnership  and  Its  own- 
ership of  the  lands  In  question,  and  de- 
fendant's knowledge  of  the  same,  and  avers 
the  validity  of  the  contract  and  the  full 
performance  by  defendant  of  every  condi- 
tion which  he  was  required  to  perform  up 
to  the  time  of  the  bringing  of  the  action, 
and  by  way  of  cross-complaint  sets  up  a 
state  of  facts  which,  If  established  by  proof, 
authorizes  a  decree  quieting  title  In  him. 
After  demurrer  to  the  answer.  Its  various 
defenses,  and  cross-complaint,  on  the  ground 
of  Insufficiency,  was  overruled,  plaintiffs  by 
replication  put  in  Issue  Its  affirmative  aver- 
ments. At  plaintiffs'  request  a  Jury  was 
called,  which,  in  answer  to  a  number  of 
Interrogatories  propounded  by  the  court, 
made  specific  findings  of  fact  which  were 
In  favor  of  the  defendnut  upon  all  the 
material  questions  In  Issue.   Only  a  few  of 


the  many  assignments  of  error  argued  merit 
consideration.  At  the  threshold  we  observe 
that  by  the  failure  of  plaintiffs  In  error  to 
Include  in  the  abstract  of  the  record  a  copy 
of  or  reference  to  the  decree  and  the  sjwclal 
findings  made  by  the  jury,  which  were  con- 
firmed and  added  to  by  the  court,  the  writ 
might  summarily  be  dismissed  under  rule 
14  (80  Pac.  vill).  Since,  however,  the  few 
questions  involved  are  easily  disposed  of, 
we  proceed  to  take  them  up  In  their  order. 

The  proposition  advanced  by  plaintiffs 
in  error,  that  one  of  several  members  of  a 
nontrading  or  noncommercial  copartnership 
cannot  sell  or  convey  land  owned  by  the 
copartnership  without  authority  of  hia  as- 
aociates.  is  not  material  here.  If  It  be  con- 
ceded that  when  the  contract  of  sale  was 
made  the  land  was  owned  by  the  copartner- 
ship, and  that  the  contracting  member  had 
no  authority  from  the  others  to  sell  It,  de- 
fendant's rights  are  not  thereby  affected, 
unless  be  had  actual  knowledge,  or  means 
of  knowledge,  of  the  facts,  because  the  title 
of  the  lands  stood  upon  the  records  of  the 
county  In  the  name  of  the  proposed  grantor. 
Upon  conflicting  evidence  the  jury  made  a 
finding,  which  the  court  approved,  that  the 
defendant  had  no  knowledge,  or  means  of 
knowledge,  that  the  land  belonged  to  any 
person  other  than  the  one  who  appeared  by 
the  records  to  be  the  sole  owner.  We  do 
not  say  that  the  partnership  existed  as  al- 
leged by  plaintiffs  in  error,  or  that  ft  was 
the  owner  of  the  land.  Both  the  jury  and 
the  court  found  against  plaintiffs'  claim 
in  this  respect.  We  merely  say  that.  If 
plaintiffs'  contention  be  conceded,  they  can- 
not prevail  here,  because  defendant  believed, 
and  had  a  right  to  believe,  that  he  was 
making  the  contract  with  the  sole  owner 
of  the  land. 

The  findings  of  the  jury,  which  were  ap- 
proved by  the  court,  and  the  court's  own 
independent  and  separate  findings  made  up- 
on conflicting  evidence,  were  that  defendant 
bad  made  full  compliance  with  all  of  the 
conditions  of  the  contract  to  be  by  him  per- 
formed up  to  the  time  of  the  beginning  of 
the  action.  Under  the  well-recognized  rule 
in  this  jurisdiction,  the  findings  should  not 
be  disturbed.  The  court  in  Its  decree  pro- 
vided that  before  title  should  be  quieted  In 
defendant  he  must  deposit  In  the  court  for 
the  benefit  of  the  plaintiffs  a  certain  amount 
of  money,  the  payment  of  which  had  been 
postponed  to  a  date  subsequent  to  the  time 
specified  in  the  written  contract.  Hence  the 
rights  of  the  plaintiffs  are  fully  protected, 
lind  not  these  specific  findings  as  to  per- 
formance been  made,  still  the  evidence  tends 
to  show  that  the  parties  to  the  contract 
and  their  successors  In  interest  by  their 
conduct  waived  strict  compliance  by  the  de- 
fendant with  Its  terras  as  to  time.  It  would 
be  Inequitable,  therefore,  to  rescind  It  upon 
the  ground  that  the  defendant  failed  sea- 
sonably to  perform,  as  it  is  cleat  the  rights 
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of  tbe  plaintiffs  in  error  could  be^  and-  were, 
amply  protected  by  Hie  decree,  aa  already 
stated,  wblle  defendant's  rights  woold  be 
altogether  destroyed  if  the  contract  was 
not  enforced. 

But  the  plaintiffs  in  error  complain  that 
these  flndlngs  of  fact  were  based  In  part 
upon  incompetent  and  inadmissible  evidence. 
One  complaint  Is  that  some  of  their  witness- 
es were  not  permitted,  over  the  objections 
of  defendant,  to  testis  to  conversations  bad 
by  them  with  individual  members  of  tbe 
alleged  copartnership  with  reside ct  to  the 
ownership  of  the  land  in  controversy  at  tbe 
time  the  contract  was  executed.  This  ob- 
jection Is  without  merit  for  several  reasons : 
While  the  record  shows  that  some  of  the 
witnesses  were  not,  at  one  time,  permitted 
so  to  testify,  they  did,  nevertheless,  during 
fhelr  further  examination  detail  these  al- 
leged conversations,  and  other  witnesses 
were,  without  objection,  permitted  to  testify 
at  length  to  such  declarations  of  the  mem- 
bers of  the  copartnership  before  and  after 
the  contract  was  made.  If  such  testimony 
was  admissible  at  all  (as  to  which  we  ex- 
press no  opinion),  certainly  the  plaintiffs  In 
error  were  not  deprived  of  its  benefit  Be- 
sides, there  was  no  error  In  excluding  this 
testimony,  even  If  admissible,  because  of  the 
spedflc  finding  that  the  defendant  had  no 
knowledge  that  the  land  was  the  property 
of  a  copartnerahip,  If  such  Is  the  tact 

Furtiier  complaint  Is  made  that  the  court 
permitted  tbe  defendant  to  testify  to  con- 
versations which  he  had  with  members  of 
this  copartnership,  all  of  whom  were  dead 
at  the  time  of  the  trial.  As  plaintiffs  In 
error  were  suing  In  a  representative  capaci- 
ty, this  objection  might  be  good  under  our 
statute,  were  it  not  for  the  fact  that  plain- 
tiffs themselves  previously  testified  to  the 
same  conversations. 

There  are  other  substantial  reasons  for 
affirming  tbe  Judgment,  but  the  foregoing 
are  sufficient   It  is  accordingly  affirmed. 

Affirmed. 

GABBERT,  0.  J.,  and  STEELE,  J.,  concur. 


BEEVES  ft  CO.  V.  SHEETS. 

(Supreme  Court  of  Oklahoma.   Sept.  8,  1005.) 

1.  Indiamb  —  Lease  of  Land— Subletting  — 
Appeoval  oe'  Secretary  of  Intbriob. 
Where  a  party  holds  a  lease  of  Indian 
lands  which  tiais  been  approved  by  the  proper 
officers  of  the  Interior  l>epartmeQt,  such  leaM 
containing  a  provision  that  the  party  holding 
the  lease  will  not,  at  any  time  durmg  the  period 
for  which  the  said  lands  and  premises  are 
leased,  sublease,  assign,  lease,  convey,  or  trans- 
fer any  of  his  estate,  interest  or  term,  or  any 
part  thereof,  or  sublet  the  same  to  any  person 
without  the  consent  thereto  of  the  party  of  the 
first  part  and  the  approval  of  the  same  by 
tbe  Secretary  of  the  Interior,  a  subleaaing  of 
the  same  without  the  consent  of  tbe  Secretary 
of  the  Interior  is  void,  and  conveys  no  right 
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by  such  '  subleasing,  and  tbe  ■  sublease^  cannot, 
be  enforced.   The  doctrine  of  estoppel  betweeiT 
landlord  and  tenant  does  not  apply. 
2.  CiiATTEi,  Mortgage— Crops  to  be  Grown. 

While  a  mortgage  upon  crops  to  be  grown 
In  the  future  may  be  valid,  a  mortgagor  cannot 
create  a  lien  upon  property  which  he  does  not 
own  at  the  time  and  in  which  he  afterwards 
acquires  no  interest. 

[Ed.  Note. — For  cases  in  point,  see  vol.  0, 
Cent.  Dig.  Chattel  .Mortgages,  $8  35,  GO.] 

(Syllabus  hy  the  Court.) 

Error  from  Dlstriot  Court.  Noble  County; 
before  Justice  Bayard  T.  Haiuer. 

Action  by  Reeves  &  Co.  against  John  R.' 
Sheets.  Judgment  for  defendant,  and  plain-' 
tiff  brings  error.  Affirmed. 

J.  W.  Quick  and  B.  H.  Harris,  for  plain- 
tiff In  error.  Green  &  Martin,  for  defend- 
ant In  error. 

BEAUCHAMP,  J.  This  is  an  action  In  re- 
plevin, commenced  by  the  plaintiff  in  error, 
against  defendant  In  error  In  the  district 
court  of  Noble  county,  to  recover  the  posses-, 
slon  of  ft  crop  of  wheat  grown  and  harvested 
on  the  S.  W.  %  of  section  18,  township  23, 
range  2  B.  in  tbe  Otoe  Indian  reservatlim,  at 
that  time  attached  to  Hoble  county  for  Judi- 
cial purposes,  in  which  the  plaintiff  claimed, 
a  special  ownerslilp  and  to  be  entitled  to  the. 
possession  thereof  by  reason  of  a  certain  In-, 
Btmment  in  writing,  which  reads  as  follows:' 

"Know  all  men  by  these  presents:  That 
C.  Z.  Spurlock,  of  the  county  of  Kay  and 
territory  of  Oklahoma,  In  consideration  of- 
the  sum  of  eleven  thousand  five  hundred, 
forty-eight  dollars  to  him  in  hand  paid,  the- 
receipt  whereof  la  hereby  confessed  and  ac-.- 
knowledged,  have  and  by  these  presents  do; 
grant,  bargain,  sell,  assign,  transfer,  anid,- 
make  over  unto  3.  B.  Sheets  all  tbe  following, 
described  property,  to  wit:  All  the  farm~ 
leases  held  by  G.  Z.  Spurlock  in  Otoe  Besei*-- 
vatlon,  O.  T.,  and  to  include  all  crops  ralsed- 
thoreon  during  the  term  of  said  lease.  Thtoj 
mortgage  to  cover  all  rights  owned  or  to 
accrue  to  the  mortgagor,  by  rents  or  otber-- 
wlse,  including  the  S.  %  13,  S.  E.  14,  S.  W.  12;. 
W.  %  S.  E.  12,  E.  %  N.  E.  12,  X.  W.  12. 
all  in  T.  23  N.,  R.  1  E.;  also  S.  W.  I.S," 
X.  W.  19,  B.  B.  15,  S.  B.  27.  all  In  T.  28. 
X.,  R.  2  E.~and  all  Increase.  All  said  proi>-- 
erty  being  owned  by  me  and  k^t  on  the- 
above-described  praises  and  free  from  liens- 
of  every  kind  whatsoever.  To  have  and  to 
hold  the  same,  forever:  provided,  and  these - 
presents  are  upon  the  express  conditions, 
that,  if  the  said  mortgagor  shall  pay  to  the  said 
mortgagee,  or  order,  certain  promissory  notes, 
to  wit:  One  for  $5,319.27,  dated  Aug.  28.. 
1002,  due  July  1.  1903;  One  for  (6,22a73. 
dated  Aug.  28.  1802,  due  July  1,  1901 — 
Interest  at  10  per  cent  from  date,  then- 
these  presents  and  this  transfer  to  be  void- 
and  of  no  effect;  but,  in  case  of  nonpaymmt' 
of  said  sum  of  money  or  any  part  thereof  at 
tbe  time  mentioned,  or  in  case  the  said  mort-  - 
gagee,  his  agent,  attorney,  or  assigns  to  take^ 
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posHMKloD  of  nU  property  and  sell  tbe  ume 
at  public  or  prlrate  sale,  after  glTlng  10  days' 
notice  thereof  by  posting  up  printed  or  writ- 
ten notices  in  Ato  public  places  In  Kay  conn- 
ij,  and  to  apptr  tbe  avails  of  said  pn^ierty 
to  the  payment  of  the  above  Indebtedness  and 
the  whole  thereof,  returning  tbe  residue  to 
the  mortgagor  upon  demand  after  paying 
Bttld  Indrivtedness  and  all  cos^  diarges,  and 
expenses  of  such  taking,  advertising,  and 
selling,  attorney's  fee  of  I2S.00  In  case  of 
commencement  of  fbredosure  of  this  mort- 
gage. And  tbe  Bald  mortgagor  hereby  waives 
demand  and  personal  notice  of  the  time  and 
place  of  sale.  Witness  my  hand  this  28th  day 
of  Aug.  1902.   G.  Z.  Bpurlock. 

"Signed  and  delivered  in  presence  of:  F. 
W.  Stone.   R  A.  Logue." 

On  June  18^  1002.  the  defendant.  J.  XL 
Sheets,  W.  0.  Snodgrass,  and  C.  Z.  Bpurlock 
executed  certain  notes  to  the  plaintUf  for  the 
purchase  of  a  threshing  outfit.  On  August 
28,  1002,  Spurlock  executed  his  notes  to  tb» 
deiFendant,  Sheets,  and  to  secure  payment  of 
these  notes  executed  tbe  Instrument  herein- 
before set  out  Tbe  land  described  In  the 
Instrumeut  was  at  the  time  Indian  land, 
being  an  allotment  of  an  Indian.  Albert 
Oreen,  under  tbe  control  of  an  Indian  ag«it 
and  tbe  Interior  Department.  The  notes  exe- 
cuted by  Spurlock  to  Sheets,  and  the  instru- 
ment set  out  given  to  secure  the  pajrment  of 
tb6  sune,  were  on  October  21, 1902,  delivered 
to  John  Tney,  agent  for  Beeves  &  Co..  to  be 
held  as  collateral  security  for  the  payment 
of  the  notes  of  Sheets,  Snodgrass,  and  Spur- 
lock to  Reeves  ft  Oo.,  wltb  the  following 
agreement:  "Newklrk,  O.  T.,  Aug.  21,  1902. 
I  have  this  day  received  of  Jobn  R.  Sheets 
two  notes,  dated  Aas.  28,  amount  ¥11,648.00. 
gtven  by  0.  Z.  Spurlock;  these  notes  to  be 
held  by  Reeves  ft  Co.  till  Jobn  R.  Sheets  pays 
the  balance  of  bis  notes  due  Reeves  ft  Oo. 
that  mature  la  1902.  John  Tra^.  J.  B. 
Sheets." 

Pebmary  IB,  1001,  ^urlock  leased  the 
land  described  In  the  mortgage  from  Albert 
Oreen,  an  Otoe  Indian,  for  a  term  of  three 
years  from  August  1.  1901,  which  lease  was 
approved  by  the  Department  of  the  Interior 
on  September  1!^  lOOL  On  May  4,  1903.  this 
tand  was  conveyed  by  deed  to  Frank  SI.  Stone, 
wblcb  deed  was  approved  by  the  Department 
of  the  Interior  on  May  10,  1003.  The  lease 
by  Oreen  to  SpurloA  contains  ihe  following 
provision:  "That  be  [Spurlock]  will  not  at 
any  time  during  the  period  for  whicb  said 
land  and  premises  are  herein  leased  assign, 
lease,  convey,  or  transfer  any  of  bis  or  their 
estate  ot  term,  or  any  part  thereof,  in  the 
same,  or  the  appurtenances  thereto,  or  sublet 
tbe  same,  to  any  person  or  persons  whomso- 
ever, without  the  consent  thereto  of  the  par- 
ty of  the  first  part  tthe  Indian]  in  writing 
being  first  obtelned,  and  the  same  approved 
by  the  Secretary  of  tlw  Interior."  Spurlock 
turned  the  possession  of  the  land  over  to 
Sheete  in  W08,  and  In  the  fall  of  1003  Sheete 


seeded  the  land  to  wheal;  which  crop  he  har- 
vested in  1904.  After  the  crop  was  harvested 
the  plalntUC  made  dmand  for  flie  same.  and. 
possession  having  been  refused,  this  suit  was 
brought  on  June  27, 1004.  Sheets  gave  a  re- 
delivery bond,  and  retained  possession  of  the 
wheat  Upon  tbe  conclusion  of  tbe  evidence, 
over  the  objection  and  exception  of  the  plaln- 
tUt,  the  court  directed  tbe  jury  to  find  tor  the 
defendant  Motion  for  new  trial  was  heard 
and  overruled,  and  «cceptlonB  saved;  and 
plaintiff  in  error  brings  the  case  here  iqton 
petition  in  oror  and  case-made  for  review. 

As  will  be  seen  from  the  facts  as  stated, 
the  Interest  of  Spurlock  In  the  land  at  tbe 
time  be  executed  the  instrument  in  writing 
to  Sheete  was  such  as  he  d«ived  from  the 
lease  executed  by  the  Indian,  Green,  to  blm, 
and  approved  by  the  Secretory  of  the  Inte- 
rior ;  and  this  toterest,  by  tbe  express  terms 
of  the  lease,  and  as  expressly  provided  by 
stetute,  was  nonalienable  See  26  Stat  705, 
c  388.  This  court  held.  In  the  case  of  Me- 
greedy  and  Others  v.  Hat&lln  and  Others.  12 
Okl.  666.  73  Pac.  293,  that:  *'Where  a  party 
holds  a  lease  of  Indian  lands,  which  has  been 
approved  by  the  proper  officers  of  the  Interior 
Department  such  lease  containing  a  provi- 
sion that  the  party  holding  tbe  lease  will  not 
at  any  time  during  the  period  for  which  the 
said  lands  and  premises  are  herein  leased 
sublease,  assign,  lease,  convey,  or  transfer 
any  of  his  estate,  interest,  or  term,  or  any 
part  thereof,  or  sublet  the  same,  to  any  per- 
son, without  flie  consent  thereto  of  the  i>ar^ 
of  the  first  part  and  the  approval  of  the  same 
by  tbe  Secretary  of  the  Interior,  held,  that 
a  sublea^g  of  the  same  without  the  consent 
of  the  Secretary  of  tbe  Interior  Is  void,  and 
conveys  no  right  by  such  subleasing,  and  tiiat 
the  sublease  cannot  be  enforced;  that  the  doc- 
trine of  tatoppel  between  landlord  and  tenant 
does  not  apply." 

It  Is  argued  by  counsel  for  plalntUf  In  error 
that  the  case  of  Mesn^eedy  et  al.  v.  Macklto  et 
al.,  supra,  Is  distinguishable  from  tbe  case 
at  bar  In  tills:  "That  tbe  plalntUf  Is  claim- 
ing no  Interoit  in  the  lease,  but  only  attempt- 
ing to  subject  the  crops  raised  thereon  to  the 
payment  of  the  mortgage  debt  That  tbe 
lessee  has  a  right  to  mortgage  cn^  grown 
cm  land  there  can  be  no  question.  Under  our 
statute  a  contract  void  In  part  is  not  void  in 
toto."  And  counsel  calls  our  attention  to 
section  765,  Wilson's  Rev.  ft  Ann.  St  1903. 
which  reads:  "Where  a  contract  has  sever- 
al distinct  objects,  of  which  one  at  least  Is 
lawful  and  one  at  least  Is  unlawful  In  whole 
or  to  iMirt  the  contract  is  void  am  to  the 
latter,  and  valid  as  to  the  rest"  Counsel 
argues  that  the  Object  of  tbe  Instrument  set 
out  was  to  pledge  the  crops  raised  on  the 
leased  land  as  security  for  tbe  indebtedness 
from  Spurlock  to  Sheets,  and  that  this  was 
a  lawful  object,  and  lliat  such  a  mortgage 
does  not  require  tbe  approval  of  the  Depart- 
ment of  tbe  Interior;  that  It  Is  a  contract  the 
lessee  has  a  lawful  right  to  make^  and  in  that 
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i-espect  cannot  Ite  considered  Told;  that  the 
plaintiff.  Reeves  &  Co.,  Is  elaUuing  no  Interest 
whatever  In  the  leasehold  estate. 

The  contract  Is  clear  and  explicit  In  its 
terms,  and  Its  object  as  expressed  upon  Its 
face  la  to  convey  the  farm  leases  held  by 
Spurlock  In  the  Otoe  Reservation,  Inclndlng 
all  crops  raised  thereon  by  him  during  the 
term  of  his  lease,  to  secure  the  payment 
of  the  notes  given  by  Spurlock  to  Sheets, 
and  clearly  explains  the  intention  of  the 
parties  at  the  time — to  make  the  conveyance 
a  transfer  of  all  rights  held  by  Spurlock 
under  his  lease  Including  the  crops.  As  will 
be  noticed,  the  instrument  by  which  Spurlock 
attempted  to  convey  his  Interest  In  the  leases 
was  executed  on  the  2Stb  day  of  August, 
1902,  and  In  the  fall  of  1903,  when  the 
wheat  In  question  was  seized,  the  land  had 
been  deeded  to  Stone.  Spurlock  had  previ- 
ously turned  possession  of  the  land  to  Sheets, 
and  Spnrlo(A  did  not  seed  the  wheat  In 
question,  or  have  any  interest  whatever  in 
It;  but  the  same  was  seeded  by  Sheets,  and 
by  Sheets  harvested  and  threshed.  Conced- 
ing,  for  the  pnrposee  of  this  case,  that  the 
Instrument  executed  by  Spnrlock  to  Sheets 
was  a  valid  chattel  mortgage  upon  all  of 
the  crc^B  raised  on  the  land  In  question 
during  the  term  of  Spurlock's  lease,  which 
were  raised  and  owned  by  him,  such  a 
mortgage  could  not  be  construed  to  cover 
crops  that  were  raised  and  owned  by  Sheets, 
and  In  which  Spurlock  had  no  right  or  In- 
terrat,  nor  subsequently  acquired  any.  While 
a  mortgage  upon  crops  to  be  grown  in  the 
future  may  be  valid,  a  mortgagor  cannot 
create  a  lien  upon  property  which  be  does 
not  own  at  the  time  and  In  which  he  after- 
wards acquires  no  interest. 

The  plaintiff  in  error  directs  our  attention 
to  the  case  of  Eckies  v.  Ray  &  Lawyer, 
13  Okl.  Ml,  75  Pac.  286,  In  which  It  was 
held  by  this  court  that,  "where  the  lessee 
of  real  estate  for  cash  rent  gives  a  mort- 
gage upon  crops  to  be  planted  and  grown 
on  the  leased  premises  as  security  for  the 
contracted  rental  value,  which  mortgage  Is 
duly  executed  and  filed  of  record,  a  mb- 
lessee  Is  bound  by  the  terms  and  conditions 
of  snch  mortgage,  and  the  crops  grown 
by  such  subtenant,  as  well  as  by  the  ten- 
ant, are  liable  for  the  rent  of  said  prem- 
ises." The  facts  were:  "In  October,  1901, 
one  Haug  was  the  owner  of  a  certain  farm 
in  Oklahoma  connty,  and  one  Cole  was 
his  agent  therefor.  In  the  same  month  this 
Cole,  for  Haug,  rented  this  farm  to  one 
Adamson  for  the  crop  year  1902  for  the 
cash  rent  of  $140,  and  the  said  tenant  ex- 
ecuted to  Cole  his  note  for  the  amount  of 
said  rent  falling  due  In  the  fall  of  1902. 
and  secured  the  payment  thereof  by  a  chattel 
mortgage  on  the  crops  to  he  grown  on  the 
land  during  the  year  1902  and  on  certain' 
stock.  The  lease  was  filed  and  indexed  as 
a  chattel  mortgage,  and  the  chattel  mortgage 
was  duly  filed  In  October,  1901,  and  indexed 


In  the  office  of  the  register  of  deeds,  as 
required  by  law.  In  the  spring  of  1902  the 
said  Adamson,  by  the  verbal  consent  of  Cole, 
sublet  to  the  plaintiff  In  error  3S  acres  of 
said  land.  When  Cole  gave  his  consent,  he 
verbally  stated  that  'he  had  no  objection  to 
the  subleasing,  provided  It  did  not  effect 
his  rights.* "  In  the  opinion  It  Is  said :  "It 
is  urged  by  plaintiff  In  error  [EJckles]  that 
he  was  never  Indebted  to  the  owner  of  the 
land,  that  his  debt  was  direct  to  Adamson, 
and  that  debt  he  fully  paid  In  the  garnish- 
ment proceedings.  This  statement  overlooks 
the  contract  under  which  he  entered  Into 
possession  of  the  land,  which  was  an  agree- 
ment between  the  plaintiff  in  error  and  both 
Adamson  and  Cole,  by  the  terms  whereof 
he  was  permitted  to  occupy  a  portion  of 
the  land,  such  occupancy  not  to  effect  the 
rights  of  the  landowner.  Now,  what  were 
the  rights  of  the  landowner?  Such  rights 
were  enumerated  and  stipulated  for  In  the 
mortgage  given  by  Adamson  to  Cole  to  se- 
cure $140,  the  consideration  tor  the  lease. 
In  this,  while  he  was  not  a  signer  of  the 
Adamson  note  and  mortgage,  he  nevertheless 
stipulated  that  his  rights  under  his  contract 
of  sublease  should  be  subject  to  the  land- 
lord's right  under  the  mortgage,  of  which' 
he  had  notice  from  the  record,  and  further 
notice  by  reason  of  the  fact  that,  when  be 
applied  to  Adamson  to  sublet  a  portion  of 
the  land,  he  was  Informed  that  this  could 
not  be  done,  except  with  the  landlord's  con- 
sent, which  consent  was  afterwards  procured 
and  accepted,  with  the  understanding  that 
such  subletting  should  not  effect  the  land- 
lord's rights.  In  consideration  of  this  ques- 
tion counsel  for  plaintiff  In  error  stop  to 
Inquire  what  would  be  his  right  If  plaintiff 
In  error  had  entered  upon  this  land  without 
the  consent  of  the  landlord,  and  urge  that 
be  could  not  In  such  case  be  made  liable 
under  the  mortgage,  but  would  have  had 
his  day  in  coiart  touching  the  rental  value 
of  the  ground  by  him  occupied  after  raising 
a  crop  thereon.  This  proposition  or  phase 
of  the  case  is  not  before  the  court.  It  is 
sufficient  to  say  that  it  Is  not  the  transac- 
tion upon  which  the  rights  of  the  parties 
are  here  founded.  The  statute  provides 
(sections  11,  12,  c.  17,  pp.  142,  143,  Laws 
1901)  that  no  tenant  shall  assign  or  transfer 
his  term  or  interest,  or  any  part  thereof, 
to  another  without  the  written  consent  of 
the  landlord,  and.  If  any  tenant  does  so, 
the  landlord  upon  ten  days'  notice  shall 
have  the  right  to  re-enter  the  premises  and 
dispossess  both  the  tenant  and  subtenant 
The  statute  then  furnishes  the  reason  for 
an  agreement  between  the  landlord  and  Ad- 
amson, the  tenant,  and  Eckles,  the  plaintiff 
in  error,  as  subtenant,  which  agreement 
made  the  right  of  the  plaintiff  in  error 
subject  to  the  terms  of  the  mortgage." 

In  the  case  now  under  consideration  it 
is  not  claimed  that  Spurlock  sublet  to  Sheets 
with  the  agreement  and  understanding  that 
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he  waM  to  paj  the  notes  or  mortsage  that 
be  (Spurlock)  had  given;  bdt;  bowerer  that 
ma7  be.  when  Spnrlodk  nndertocdc  to  conv^ 
to  Sheets  by  the  Inatrnment  hereinbefore 
set  ont;  all  the  Interest  that  be  bad  in  the 
land  upon  vbich  tlie  wheat  crop  In  question 
was  subsequently  grown  was  snch  as  he 
derived  from  the  lease  executed  by  the  In- 
dian, Green,  to  bim,  and  which  was  approved 
by  tin  Interior  D^artment;  and  this  inters 
est  the  express  tenns  of  the  lease,  as 
well  as  by  the  provisions  of  tlie  statute 
befwe  cited,  could  not  be  assigned  or  coin 
T^ed,  except  with  the  approval  of  the  De- 
partment  of  the  Interior.  As  before  stated, 
the  instrument  by  which  such  Interest  was 
attonpted  to  be  ctmveyed  was  null  and  void, 
and,  when  Sporlock  undertook  to  convey  to 
Sheets,  be  had  no  ali«iable  Interest  which 
he  could  convey.  Tba  crop  in  question  bad 
not  at  that  time  beat  planted. 

A  number  of  authorities  are  dtod  by  coun- 
TCl  fw  plainUtt  in  error  In  his  brief  to  the 
effect  that  the  nKvtgagor  is  eatiqnied  trom 
denying  he  was  the  owner  of  the  property 
contained  In  the  chattel  mortgage,  and  If 
he  did  not  own  the  same  at  the  time  the 
mortgage  was  executed,  but  afterwards  ac- 
quired the  title  thereto,  the  same  inures  to 
the  benefit  of  the  mortgagee,  and  that  the 
mortgagee  is  estopped  from  setting  op  against 
the  assignee  a  title  which  dwelt  In  him  at 
the  time  of  the  assignment,  or  one  which 
he  afterwards  acquires.  In  the  cases  cited 
the  mortgagors  were  the  owners  or  had  an 
interest  which  fbx^  could  mortgage  In  the 
property,  but  no  case  can  be  found  whwe 
It  was  held  tlut  a  mortgage  covered  an 
Interest  In  property  snbseqnoitly  acquired 
a  mortgagnr,  which  was  never  included 
in  or  covoed  1^  the  mortgage  givu  by 
him,  and  no  case  can  be  found  wherein  It 
was  held  that  a  mortgagee  was  estopped 
from  setting  up  title  in  himself  to  property 
which  was  never  covered  or  included  in  the 
qu>rtgage^  and  which  was  subsequently  ac- 
quired by  him  from  the  mortgagor.  By  tlie 
provlsloha  of  section  8188,  St  1893,  being 
the  section  of  the  statute  refmed  to  In 
the  opinion  in  the  case  of  Bckles  v.  Ray 
A  Law^,  It  Is  provided  that  "an  agreement 
may  be  made  to  create  a  lien  upon  property 
not  yet  acquired  by  the  party  agreeing  to 
give  ttw  lien,  or  not  yet  In  existence.  In 
such  case  the  Jim  agreed  f6r  atteches  from 
the  time  when  the  party  agreeing  to  give 
it  acquires  an  interest  in  the  thing  to  the 
extent  of  sndi  Interest"  Whatevw  may  be 
4ald  as  to  the  validity  of  ibis  stetute^  it 
cannot  be  construed  or  extended  to  cover 
an  interest  that  was  nev«  possessed  nor 
evo-  acquired  by  a  mortgagor.  By  Its  ex- 
press  j^ovlslons  the  Hen  only  extends  to 
thfli  acquired  toterest  of  the  mortgagor.  In 
this  case  Spurlock  nevw  bad  nor  ever  acquir- 
ed any  interest  in  the  crop  In  question,  snd 
Sheets  did  not  acquire  the  property  from 
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Spnrlodc  that  was  Indnded  In  and  covered 
by  his  mortgage. 

Then  was  no  error  by  the  trial  court 
In  directing  the  Jury  to  return  a  verdict 
fOr  the  defendant  The  Judgment  of  the 
district  court  of  N(Ale  county  Is  therefore 
affirmed,  with  coste  to  plaintiff  In  error.  All 
the  Justices  concurring,  except  BAINER,  J., 
who  tried  the  case  below,  not  alttinfr 


OB  Okt  H0> 
REAVES  V.  REAVES.* 
(Supreme  Court  of  Oklahoma.  Jom  T,  IWS^ 
1.  IfAssuoB  —  Couuor-Law  Uabbiaob  — 

What  OonsriruTEs. 
Where  the  facts  show  that  on  the  25th 
day  of  June,  1^  in  the  territory  of  Okla- 
homa, puties  competent  to  contract  marriage 
entered  Into  an  agreement  with  eadi  other  that 
they  would  be  hoaband  and  wife  to  each  other, 
and  immediately  began  Uvinc  together  and 
habidnK  with  each  other  as  huiMnd  and  wife^ 
and  hoidiiw  out  to  the  world  that  the  relation 
of  btud>and  and  wife  exleted,  the  question  of 
whether  or  not  a  common-law  marriage  existed 
by  such  acts  would  be  governed  by  the  statotae 
of  Nebraska,  which  were  in  force  in  this  terri- 
tory at  that  time,  and  the  facts  above  stated 
wonld  constitute  a  commoo-law  marriage  under 
the  laws  of  Nebraska,  notwithstanding  the  fact 
that  the  same  was  not  solemnised  in  accordance 
with  the  provi^ons  of  the  statute,  or  that  ne 
officer  authorised  to  consommato  marriage,  or 
any  minister  of  the  gosp^  performed  a  cer^ 
mony  of  marriage. 

[Ed.  Note. — For  cases  In  point,  see  vcd.  84, 
Cent  Dig.  Marriage,  U  12. 13.] 

2l  Same—Civil  Contbact. 

MarrlsM  In  the  legal  aenee  Is  a  dril  conf 
tract,  and  it  Is  not  indispensable  that  a  clergy- 
man should  be  present  to  authorise  and  con- 
firm the  contract  In  order  to  give  validity  to 
toe  marriage. 

[Ed.  Note. — For  cases  In  point  aee  voL  3^ 
Cent  Dig.  Marriage,  H  4, 12, 13.] 

8.  Sahx — Couioiv-Law  Mabbiaok. 

statutes  r^ulating  marriage  are  usually 
directory  merely,  and,  when  such  statutes  do 
not  expressly  prohibit  or  forbid  other  forms  of 
marrisgea,  a  common-law  marriage,  consum- 
mated m  accordance  with  the  mles  of  the  eomp 
mon  law,  is  valid. 

[Bd.  Note. — For  cases  In  point  see  vol.  84, 
Gent.  Dig.  Marriage,  SI  ^  21.] 

4.  Afpkal—Rkview— Finpinos  or  Fact. 

Where  a  ease  Is  snbmltted  to  the  court 
and  a  Jniy  waived,  the  finding  of  fact  bf  the 
conrt  will  not  be  distorbed,  whwe  there  is 
competent  evidence  which  reasonably  tends  to 
support  the  findings. 

[Bd.  Note: — For  cases  In  polntwe  vol.  8; 
CenL  Dig.  Appeal  and  Errw,  U  3879-4089;] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County: 
befcve  Justice  John  EL  Burford. 

This  case  originally  anee  in  the  probate 
comrt  of  L(«an  county,  on  an  ai^llcation  by 
the  defendant  In  error,  Frances  A.  Reaves, 
for  lettm  of  administration  on  the  estote  of 
H.  H.  Reaves,  deceased,  as  bis  wife,  and  ob- 
jections thereto  by  Robert  S.  Reaves,  a  broth- 
er of  the  deceased,  on  the  grounds  that  she 
was  not  his  wife.  A  decision  was  rendered 
by  the  probate  court  granting  lettera  of  ad- 

•Beheartng  denied  September  t,  IHB. 
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ministration  to  Frances  A.  Reaves.  From 
tbat  decision  an  appeal  was  taken  to  the 
district  court  A  jury  was  waived  and  the 
cause  tried  to  tlie  court.  The  decision  of  the 
probate  court  was  affirmed,  and  letters  of 
administration  granted  to  Frances  A.  Reaves. 
Motion  for  new  trial  was  filed  within  the 
statutory  time,  overruled  by  the  court,  ex- 
ceptions saved,  and  the  cause  Is  brought  here 
for  review.  AflBrmed. 

George  W.  Buckner  and  Cotteral  &  Homor, 
for  plaintlfF  In  error.  Dale  &  Bierer  and 
Adelbert  Hughes,  for  defendant  In  error. 

IRWIN,  J.  In  this  case,  at  the  request  of 
the  attorneys  for  the  plaintiff  In  error,  the 
court  made  a  finding  of  facts,  which  are  as 
follows:  "(1)  On  and  prior  to  the  25th  day 
of  June,  1880,  the  deceased,  H.  H.  Reaves, 
was  an  unmarried  man,  over  the  age  of  21 
years,  and  able  and  competent  to  contract 
marriage,  and  a  resident  of  the  city  of 
Guthrie,  Okl.  (S)  On  and  prior  to  the  25th 
day  of  June,  1800,  the  appellee,  Frances  A. 
Reaves,  was  a  widow,  unmarried,  over  the 
age  of  18  years,  and  competent  to  contract 
marriage,  and  was  a  resident  of  Guthrie, 
Okl.  (3)  On  the  25th  day  of  June,  1800,  H.  H. 
Reaves  and  Frances  A.  Reaves  were  each 
competent  to  contract  marriage,  and  did,  at 
the  said  time,  in  the  city  of  Guthrie,  agree 
with  each  other  that  they  woold  be  husband 
and  wife  to  each  other,  and  did  immediately 
begin  living  together  and  cohabiting  together 
as  married  persons.  (4)  That  said  marriage 
relations  were  entered  into  with  the  mutual 
consent  of  both  parties,  and  tbat  they  Im- 
mediately assumed  all  of  the  marital  rights 
and  obligations,  and  uninterruptedly  exercis- 
ed the  same  until  the  death  of  H.  H.  Reaves. 
(5)  That  the  said  marriage  was  entered  into 
by  the  said  parties  in  good  fnlth.  they  each 
believing  that  no  form  of  ceremony  was  es- 
sential to  the  validity  of  their  marriage,  and 
their  subsequent  cohabitation  and  domestic 
relations  was  the  result  of  said  marriage.  (6) 
That  no  marriage  ceremony  was  ever  per- 
formed, and  no  witness  was  present  when 
said  marriage  agreement  and  relations  were 
contracted.  (7)  That  from  the  2.5th  day  of 
June,  1890,  to  the  death  of  H.  H.  Reaves,  he 
and  the  said  Frances  A.  Reaves  lived  together 
in  the  city  of  Guthrie  and  sustained  the  rela* 
tlons  of  husband  and  wife,  and  held  them- 
selves out  to  the  world  and  to  the  public  as 
husband  and  wife,  as  well  as  to  their  frienda 
and  relations.  (8)  That  for  a  period  of  over 
10  years,  and  np  to  the  death  of  H.  11.  Reaves, 
the  said  H.  H.  Reaves  acknowledged  and 
recognlssed  the  said  Frances  A.  Reaves  as 
his  wife.  He  wrote  numerous  letters  to  her 
at  various  times,  and  addressed  said  letters 
to  her  through  the  mails,  as  bis  wife.  (9) 
That  the  said  H.  H.  Reaves,  on  several  oc- 
casions during  his  lifetime,  executed  mort- 
gages upon  real  estate  held  jointly  by  him 
and  hia  brother.  Robert  S.  Reaves,  and  In 
Bald  mortgages  H.  H.  Reares  and  Frances  A. 


Reaves  were  designated  as  husband  and  wife, 
and  she  signed,  acknowledged,  and  executed, 
said  Instruments  as  the  wife  of  H.  II.  Reaves,, 
and  the  said  Robert  S.  Reaves  joined  in  the 
execution  of  said  instruments,  knowing  said 
facts.  (10)  That  H.  H.  Reaves  treated  Fran- 
ces A.  Reaves  as  his  wife,  introduced  her  to 
his  friends  and  acquaintances  as  his  wife, 
and,  when  traveling,  went  with  her — went  to 
hotels  and  registered  as  H.  H.  Reaves  and 
wife.  (11)  That  during  the  time  said  parties 
lived  together  as  husband  and  wife,  he  par- 
tially supported  and  educated  her  children  by 
a  former  marriage,  and  allowed  them  to  live 
with  him  as  one  family.  (12)  That  H.  11. 
Reaves  died  Intestate  in  the  county  of  Logan, 
Okl.,  on  the  0th  day  of  May,  1902,  leaving 
property  subject  to  administration,  and  the 
said  Frances  A.  Reaves  Is  a  competent  person' 
to  be  appointed  as  said  administratrix  of  said 
estate." 

Under  this  finding  of  facta  It  Is  apparent 
tbat  on  the  25th  day  of  June,  1890,  the  de- 
fendant In  error,  Frances  A.  Reaves,  and  the 
deceased,  H.  H.  Reaves,  both  being  parties 
capable  of  jrerformlng  a  marriage  contract, 
entered  into  an  agreement  whereby  they  were 
to  l>e  husband  and  wife  to  each  other,  and' 
did  Immdiately  begin  living  together  and  co- 
habiting with  each  other  as  married  persons. 
The  first  contention  of  plaintiff  in  error  In' 
this  case  is  that  the  evidence  failed  to  estab- 
lish a  marriage  as  set  forth  In  the  finding  of 
facts.  We  have  examined  the  case-made,  and 
the  evidence  therein  contained  as  having 
been  taken  before  the  district  court  and  we 
are  not  prepared  to  say  that  there  is  not  evi- 
dence which  reasonably  tends  to  support  the 
finding  of  facts  of  the  district  court ;  and  UQ' 
der  the  well-recoguized  and  oft-repeated  rule 
of  this  court,  where  this  Is  the  fact,  this  court 
win  not  disturb  a  finding  of  facts. 

But  it  is  contended  by  plaintiff  In  error 
that  there  can  be  no  such  thing  as  a  common- 
law  marriage  under  the  laws  of  this  terri- 
tory, without  a  celebration  in  the  manner 
provided  by  statute;  that  when  the  statute 
points  out  the  manner  In  which  marriages 
shall  be  solemnized  It  precludes  the  posslblll' 
ty  of  any  other  sort  of  marriage  being  legal. 
But  we  think  that  this  question  of  a  common- 
law  marriage  does  not  come  under  the  pro- 
visions of  the  laws  of  this  territory,  but 
rather  under  the  provisions  of  the  taws  of 
Kebraska,  as  the  organic  act  of  this  territory 
(section  11),  approved  by  Congress  May  2, 
1890  (26  Stat  87,  c.  182),  among  other 
things,  placed  in  operation  In  this  territory 
the  act  of  Nebraska  with  reference  to  mar- 
riages until  the  next  meeting  of  the  terri- 
torial Legislature.  The  meeting  of  the  first 
territorial  Legislature  was  in  1S90.  The 
agreement  of  marriage  between  the  parties 
In  this  case  was  made  at  and  prior  to  Jnne 
25,  1890;  this  being  within  that  period 
wherein  by  the  act  of  Congress  the  laws  of 
Nebraska  were  in  force.  Section  1  of  the 
laws  of  Nebra^  In  regard  to  marriage 
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(Comp.  St  1887,  p.  604)  reads  u  foUotra: 
**In  law,  marriage  Is  considered  as  a  clrll 
contract,  to  wblcU  the  conscDt  of  the  parties 
capable  of  contracting  Is  essential."  Section 
4  of  this  act  provides  for  the  qonllfiratlons 
of  the  parties  oud  the  manner  of  the  perform- 
ance of  the  marriage  ceremony ;  hut,  so  far 
as  we  can  ascertain,  this  act  nowhere  pro- 
Tided  that  In  the  event  no  ceremony  shall 
be  performed  the  marriage  shall  he  absolute- 
ly void.  It  Is  simply  the  evidence  of  mar- 
riage. This  statute  has  been  fully  consider- 
ed by  the  Supreme  Court  of  that  state.  In 
Gibson  V.  Gibson,  24  Neb.  304,  39  N.  W.  450, 
the  court  says :  "It  Is  regarded  aa  settled 
by  Judicial  authority,  throughout  the  United 
States,  that  marriage,  In  the  legal  sense.  Is 
a  cItU  contract ;  that  it  la  not  Indispensable 
that  a  clergyman  should  be  present  to  au- 
thorize and  confirm  the  contract,  in  order 
to  give  Talldlty  to  the  marriage."  Id  Hag- 
gin  V.  Haggln.  30  Neb.  375,  53  N.  W.  209,  it 
appears  that  the  defendant  took  the  plaintiff 
into  the  state  of  Kansas,  before  a  person 
who  pretended  to  be,  but  was  not,  a  qualified 
clergyman,  and  had  a  fraudulent  ceremony 
of  marriage  performed.  The  court,  In  hold- 
ing this  good  as  a  common-law  marriage, 
said:  "In  the  absence  of  allegations  to  the 
contrary,  the  laws  of  Kansas  In  relation  to 
marriage  will  be  presumed  to  be  the  same  as 
the  laws  of  this  state.  The  practice  of 
Great  Brltlan,  under  the  ecclesiastical  laws 
or  rules,  appears  to  t>e  the  announcement 
In  a  particular  church  of  the  intended  mar- 
riage ;  the  purpose  being  to  give  all  persons 
who  may  be  opposed  to  the  marriage  an  op- 
portunity to  present  themselves  and  offer 
tlieir  objections,  before  It  la  too  late.  The 
principal  object  Is  to  prevent  ill-advised  and 
clandestine  marriages.  The  statute  requir- 
ing license  Is  designed  to  take  the  place  of 
publication  of  banns,  and  the  laws  as  to 
both  are  directory,  and  the  failure  to  ob- 
serve them  does  not  affect  the  validity  of 
the  marriage.  The  marriage  la  therefore 
valid,  and  the  defendant  in  error  is  the  wife 
of  plaintiff  in  error,  and  she  cannot  recover 
damages  for  a  void  marriage."  In  Bailey 
T.  State,  30  Neb.  808.  55  N.  W.  241.  In  passing 
upon  the  question  of  a  common-law  mar- 
riage which  was  contracted  In  the  state  of 
Iowa,  the  court  holds  that  the  presumption 
is  that  the  laws  of  Iowa  are  the  same  as 
the  laws  of  Nebraska,  and  the  court  nsed 
this  language:  "Wherever  treated  as  a  civ- 
il contract  it  Is  sufflcient  to  constitute  a 
morrlage  that  the  minds  of  the  parties  meet 
In  conaent  at  the  same  time.  No  particular 
form  of  expression  is  required." 

But  It  is  contended  that  the  court  admitted 
Improper  testimony  In  support  of  the  agree* 
ment  between  the  defendant  In  error,  Frances 
A.  Reaves,  and  n.  H.  Reaves,  deceased— 
that  is  in  permitting  the  defendant  In  error 
to  tt*stlfy  to  statements  made  to  her  by  tlie 
deceased ;  clalmiug  that  snch  testlmonr  is  In 
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violation  of  the  provisions  of  the  statute, 
which  provides  that  no  person  shall  be  al- 
lowed to  testify  in  bis  own  behalf  to  any 

transaction  or  communication  had  personally 
by  such  party  with  a  deceased  person,  when 
the  adverse  party  Is  the  executor,  adminis- 
trator, heir  at  law,  next  of  kin,  surviving 
partner,  or  assignee  of  such  deceased  person, 
where  they  have  acquired  title  to  the  cause 
of  action  Immediately  from  such  deceased 
person.  But  we  think  that.  If  there  was  any 
force  in  this  contention,  it  has  been  lost  for 
the  reason  that  the  record  does  not  disclose 
that  the  objection  was  properly  saved  In  the 
court  below.  We  have  examined  the  record 
containing  the  testimony,  and  we  find  that 
nowhere  during  the  taking  of  such  testimony 
was  the  objection  raised  to  the  competency 
of  the  witness.  It  Is  true  certain  objections 
were  made  to  certain  questions  asked  of  her, 
but  each  time  It  was  placed  upon  the  ground 
that  the  question  Itself  was  incompetent 
Irrelevant  or  Immaterial,  or.  as  to  other 
questions,  that  they  were  not  the  best  evi- 
dence. She  was  sworn  as  a  witness,  and 
testified,  without  any  objection  on  the  part 
of  coimsel  for  plaintiff  in  error  as  to  her 
competency  to  testify.  Had  they  desired  to 
save  the  point  and  assign  it  as  error,  they 
should  have  done  so  at  the  time  of  the  trial. 
Not  having  done  so,  under  the  doctrine  lold 
down  In  Boyd  v.  Bryan,  11  Okl.  50,  05  Pac. 
940,  and  Territory  ex  rel.  W.  R.  Taylor  v. 
Caffrey,  8  Okl.  193.  57  Pac.  204,  It  is  now  too 
late  to  raise  that  objection. 

We  find  in  the  record,  at  the  bottom  of 
page  41,  this  question  and  answer :  "Q. 
I  will  ask  you  to  state  what  each  party  said 
at  that  time,  with  reference  to  the  matter, 
Mrs.  Reaves.  What  was  said  by  him,  and 
what  was  said  by  you?  A.  Well,  Mr.  Reaves 
told  me  he  wanted  me  to  live  with  him,  to 
take  care  of  him  and  be  his  wife."  Now,  so 
far  as  the  record  shows,  no  objection  was 
made  to  this  question  or  answer  when  given. 
It  Is  true  that  at  the  close  of  the  examina- 
tion of  Mrs.  Reaves  the  counsel  for  plaintiff 
in  error  "moved  to  strike  out  from  this  testi- 
mony that  portion  of  the  testimony  of  the 
witness  which  put  words  concerning  this  con- 
tract Into  the  mouth  of  H.  H.  Reaves,  under 
the  ordinary  rule  that  Mr.  Reaves  is  de* 
ceased."  Now,  this  motion  was  not  bused 
upon  any  objection  made  during  the  taking 
of  the  testimoiv,  and  It  seems  to  us  is  not 
enough  to  save  the  point  attempted  to  be 
saved  by  this  assignment  of  mor.  It  Is 
apparent  that  this  motion  was  not  to  strike 
out  all  her  testimony  as  to  conv^ationB  and 
transactions  with  the  deceased,  bat  it  was 
to  strike  out  certain  portions  described  by 
counsel  as  that  part  which  pnt  words  into 
the  month  of  a  dead  man.  This  would  be 
oitirely  too  indefinite  and  too  uncertain  for 
this  court  to  sustain.  If  they  had  desired 
to  avail  themselves  of  this  error.  It  would 
have  been  their  duty  to  have  qperldiially 


Digitized  by  Google 


oki} 


BJBAVBS  T.  BBATE& 


m 


ralKed  the  objection,  basing  It  npon  the  In- 
cou!peten<7  of  the  wltneus  at  the  time  of  the 
tnking  of  the  testimony,  or,  it  this  was  not 
done,  at  the  close  of  the  testimony,  If  they 
desired  to  move  to  strike  out  a  portion  of 
her  testimony,  they  should  have  pointed  out 
definitely  and  clearly  to  the  court  what  por- 
tion of  that  testimony  they  desired  to  have 
stricken  out.  They  having  failed  to  pursue 
either  of  these  courses,  in  our  judgmMt  this 
error.  If  error  at  all.  Is  not  available. 

Complaint  Is  also  made  that  the  question 
of  a  common-law  marriage,  or  the  relations 
sustained  by  the  parties,  was  not  sustained 
by  Bufflcient  evidence.  Now,  we  have  ex- 
amined the  record,  and  In  our  opinion  there 
was  sufflcient  competent  evidence  to  sustain 
the  finding  of  facts  made  by  the  court  with- 
out considering  the  testimony  of  the  defend- 
ant In  error  at  all.  Now,  as  to  the  com- 
petency of  this  wltnesa.  It  la  not  necessary 
for  the  reasons  herein  expressed  to  determine 
whether  or  not  she  was  a  competent  or  in- 
competent witness  as  to  declarations  made 
to  her  by  the  deceased.  This  objection,  if 
objection  at  all,  was  to  the  witness,  and  not 
to  the  snbject-matter  of  her  testimony.  We 
take  It  that,  where  the  validity  of  a  marriage 
Is  sought  to  be  established,  it  is  always  com- 
petent to  prove  the  declarations  of  the  par- 
ties, for  the  purpose  of  showing  the  charac- 
ter of  their  Intercourse.  Where  a  man  and 
woman  cohabit  together,  and  the  question  to 
be  decided  is  whether  the  character  of  her 
Intercourse  with  him  is  matrimonial  or 
meretricious,  the  declarations  of  the  parties  | 
dnrlng  soch  Intercourse,  the  fact  of  their  j 
Appearing  In  public  with  each  other  as  man 
and  wife,  of  their  visiting  In  respectable 
families,  and  of  their  being  treated  by  their 
acquaintances  and  spoken  of  by  th«n  as 
eostainlng  that  relation  to  each  other,  con- 
stitutes a  part  of  the  res  gestK,  showing  the 
character  of  that  intercourse  to  be  matri- 
monial or  virtuous.  This  was  so  held  In 
the  case  of  In  re  Taylor,  reported  in  the  4 
N.  T.  Ch.  R.  Ann.  837,  9  Paige,  611. 

Counsel  for  plaintiff  In  error  also  com- 
plains that  the  court  committed  error  in  re- 
fusing to  allow  the  witness  R.  S.  Reaves  to 
testify  to  conversations  had  with  deceased, 
H.  H.  Reaves.  We  have  examined  the  ques- 
tions asked  to  which  objections  were  sus- 
tained, and  we  think  the  objections  should 
have  been  sustained,  because  the  questions 
were  too  general  and  were  not  confined  to 
conversatlonB  had  with  him  concerning  his 
marriage  relations  with  Frances  A.  Rearea. 
The  question  was:  "Q.  Did  yoa  erw  have 
any  conversation  with  H.  H.  Reavee  concern- 
ing the  relation  he  bore  to  Frances  A. 
Reaves?"  And  the  other  question  was; 
"Did  be  make  any  statement  to  you  concern- 
ing that  matter?"  It  was  do  donbt  on  ac- 
connt  ot  the  gen«^  nature  of  the  qneetkms 
that  the  trial  judge  snstalned  the  ohjection, 
and  an  an  examination  ot  the  entire  record 


we  are  of  the  opinion  that,  even  If  this  was 
errw,  It  was  not  soch  error  as  would  natu- 
rally change  the  lasnea  in  the  case,  becaose  we 
think  tba  finding  of  the  coort  is  based  upon 
other  competent,  credible  evidence,  sufflcient 
to  sustain  Ihe  finding.  In  this  case  lime  is 
ample  evidence  to  anppOTt  the  finding  of  the 
trial  Judge.  The  evidence  of  marriage  is  not 
based  solely  upon  the  testimony  of  the  de- 
fendant In  errw.  The  testimony  of  Frank 
Greer,  a  nezt'door  neighbor  for  seven  years, 
OS  to  the  conduct  and  deportment  of  the 
parties;  the  record  made  In  the  family  Bible; 
the  fact  of  the  execution  ot  mortgages  uvon 
real  estate,  In  wUtib  the  plaintiff  in  orcn- 
joined  with  full  knowledge  of  the  rdatton 
of  the  parties;  the  corespondence,  letters 
written  by  deceased  to  defendant  In  «ror  in 
which  he  addresses  her  as  his  wife,  or  at 
other  times  as  Mrs.  H-  H,  Reaves— all  of 
these  tacts  w»e  competent,  and  properly  In 
evidence;  and.  If  ve  wwe  to  eliminate  from 
our  consideration  every  statement  as  to  the 
declarations  of  tiie  deceased  objected  to  by 
plaintlfC  In  error,  there  Is  still  ample  and 
sufflcient  evidence  to  warrant  the  finding  of 
the  court  as  to  the  facts.  It  ii  apparent  In 
the  evidence  in  this  ease  that  at  one  time 
tbese  parties  executed  deeds  of  conveyance 
In  which  they  dgned  as  husband  and  wife, 
and  this  fiiCt  was  known  at  the  time  to  the 
plaintiff  in  etror,  B.  S.  Reaves,  as  he  was 
consulted  about  the  matter  and  Joined  In  the 
conveyance,  which  was  a  mortgage  given  by 
Reaves  Bros,  and  Frances  A.  Reaves  to  Fdlx 
Adlw,  and  was  signed  by  H.  H.  Reaves  and 
Frances  A.  Reaves,  fanshand  and  wife,  and 
R.  S.  Reaves,  a  single  man.  Tberefwe  we 
think  that,  as  the  recwd  contains  competent 
evidence  other  than  the  statements  testified 
to  by  defoidant  In  error  as  having  been  made 
by  the  deceased  H.  H.  Reaves,  it  is  im- 
material whetiier  It  vob  error  for  the  court 
to  permit  tbese  ^tementa,  or  to  oclnde  the 
statements  made  to  R.  8.  Reayes,  or  not 
The  main  question  to  be  determln«l  In  tUs 
case  is  whether  the  facts  as  set  forth  In  the 
finding  of  Heta  hy  the  court  are  snfflcleut  to 
to  constitute  a  common-law  marriage  under 
the  laws  of  Nebraska. 

But  it  Is  contended  by  counsel  for  idaintlff 
In  error  tliat  the  dedslons  at  the  Netwaska 
Supreme  Court  cited  in  suppwt  ot  the  con- 
tentions of  defendant  in  error  up<»i  tills  point 
are  not  to  be  considered  here,  because  they 
were  dedslons  rendered  long  after  the  stat- 
utes of  Nebraska  ceased  to  be  in  force  In 
this  territory  by  virtue  of  the  organic  act 
It  is  true  that,  where  a  statute  adopted 
by  the  Legislature  ot  this  territoxy,  only  such 
dedsloDS  ot  the  Supreme  Court  of  that  stete 
construing  that  statute  as  w^  in  A»ce  at 
tite  time  ot  its  adt^tion  are  adopted  with  the 
statute;  hut  it  is  nevwtheless  true  that  any 
decision  of  the  Supreme  Court  of  a  state  con- 
struing a  Btetuto  ot  that  state,  whwe  tbe  oon- 
Btmctlon  Is  in  cmisideration  In  tiie  courts  of 
this  territOTy,  are  proper  subjects  to  look  to 
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for  light  Id  determining  the  proper  constmc- 
tlon  to  be  placed  upon  Buch  statute.  These 
decisions  ot  the  Supreme  Court  of  Nebraska, 
construing  this  statute,  are  proper  to  be  con- 
sidered by  this  court  in  determining  what  Is 
the  proper  construction  of  that  statute. 

The  defendant  In  error  contends  that  the 
marriage  held  by  this  court  to  exist  is  a  good 
and  Talld  marriage.  It  was  made  and  en- 
tered Into  by  agreement  of  the  parties  on 
June  25,  1890,  to  be  and  Isecome  a  marriage 
per  verba  de  prsesentl.  The  plaintiff  in  error 
contends  that  an  informal  or  common-law 
marriage  could  not,  at  that  time,  be  executed 
within  the  jurisdiction  of  this  court.  That  Is 
the  issue,  and  the  only  Issue,  to  be  tried  in 
this  case.  The  history  of  the  law  of  mar- 
riage in  this  country  traces  Its  origin  back 
to  the  ancient  canon  law,  which  consisted 
of  the  decrees  of  the  various  Popes,  and  was 
the  Imsis  of  the  matrimonial  law  in  England, 
and  has  been  recognized  there  ever  since  the 
establishment  of  Christianity  in  the  year  605. 
No  ceremony  or  religious  sacrament  was  re- 
quired by  this  law,  which  was  regarded  Id 
England  as  the  common  law  of  marriages. 
This  canon  law  was  changed  by  the  decree 
of  the  Council  of  Trent  In  1503,  which  de- 
clared void  all  marriages  not  solemnized  by 
n  parish  priest  In  the  presence  of  witnesses; 
but  this  decree  was  rejected,  and  not  accept- 
ed as  a  part  of  the  law  of  England.  The 
common  law  was  therefore  In  operation  In 
England  until  the  pas.sage  of  Lord  Hard- 
wlcke's  act  In  1753,  regulating  the  license 
and  solemnization  of  marriage  In  that  coun- 
try. The  canon  law  continued,  even  after 
the  marriage  act.  to  be  regiirded  as  the  law 
of  marriage  in  England,  until  1843,  when  in 
the  case  of  Beg.  v.  Mills.  10  CI.  &  F.  534,  It 
was  held  before  the  House  of  Ix)rdB  that  a 
common-law  marriage  was  void  by  reason  of 
the  marriage  act.  This  case  has  since  been 
largely  broken  down,  and  has  been  expressly 
rejected  by  the  court  of  Canada. 

The  canon  and  civil  laws,  as  administered 
In  the  ecclesiastical  courts  of  England,  were 
brought  over  with  our  ant-estors,  and  became 
a  part  of  the  common  law  of  our  country. 
In  Hallett  et  al.  v.  Coilins,  10  How.  174.  13 
L.  Ed.  376,  the  court  said:  "Whether  such 
marriage  was  sufficient  by  the  common  law 
In  England,  previous  to  the  marriage  act,  has 
been  disputed  of  late  years  in  that  country, 
though  never  doubted  here."  See  the  case  of 
Queen  V.  Mills,  10  CI.  &  F.  5.34.  "On  the 
continent  clandestine  marriages,  although 
they  subjected  the  parties  to  the  censiu-es  of 
the  church,  were  not  only  held  valid  by  the 
dvll  and  canon  law,  but  were  pronounced  by 
the  Council  of  Trent  to  l>c  'vera  matrlmonia.' 
But  a  different  rule  was  established  for  the 
future  by  that  council  in  their  decree  of  No- 
vember 11,  1563.  This  decree  makes  null 
and  void  every  marriage  not  celebrated  be- 
fore the  parish  or  other  priest,  or  by  license 
of  the  ordinary,  and  before  two  or  three 
vitnesses.  But  It  was  not  within  the  power 


of  an  ecclesiastical  decree,  proprlo  vlgore,  to 
affect  the  status  or  dvll  relations  of  persons. 
These  could  only  be  affected  by  the  supreme 
civil  power.  The  church  might  punish  by 
her  censures  those  who  disregarded  her  or- 
dinances; but,  until  the  decree  of  the  council 
was  adopted  and  conflrmed  by  the  dvll  pow- 
er, the  offspring  of  a  dandestlne  marriage, 
which  was  ecclesiastically  void,  would  be 
held  as  canonlcally  legitimate."  In  Crump 
V.  Morgan,  40  Am.  Dec.  447,  the  court  said: 
"It  Is  a  mistake  to  say  that  the  canon  and 
civil  laws,  as  administered  in  the  ecclesias- 
tical courts  of  England,  are  not  parts  oC  the 
common  law.  Judge  Blackstone,  following 
Ix)i'd  Hale,  classes  them  among  the  unwrit- 
ten laws  of  England  and  as  parts  of  the 
common  law  wliich  by  custom  has  been 
adopted  and  has  its  own  peculiar  jurisdic- 
tion." 1  Black.  Com.  79;  Hale's  History  of 
Laws,  27-32. 

The  canon  and  dvll  laws  as  they  were  ad- 
ministered In  England  were  brought  here 
by  the  early  settlers  of  this  country,  and 
were  regarded  by  them  as  parts  of  the  com- 
mon law,  and  have  been  adopted  and  used  Id 
all  cases  to  which  they  were  applicable,  and 
whenever  there  have  been  cooditioDs  exist- 
ing to  call  for  tbelr  use.  When  it  Is  conced- 
ed that  these  laws  were  a  part  of  the  com- 
mon law  of  England,  and  were  toought  to 
this  country  by  our  ancestors,  then  it  must 
follow  that  these  laws  have  become,  and  are 
now,  a  part  of  the  laws  of  Oklahoma.  At 
least  this  was  the  opinion  of  the  Supr^e 
Court  of  this  territory  in  the  case  of  McKen- 
non  V.  Winn,  1  OkL  327.  33  Pac.  5S2,  22  U 
B.  A.  501.  In  the  opinion  In  that  case  the 
court  said:  "It  necessarily  follows,  on  prin- 
ciple, that  when  people  from  all  parts  of  the 
United  States,  on  the  22d  day  of  April.  1888. 
settled  the  country  known  as  Oklahoma, 
bnllt  cities,  towns,  and  Tillages,  and  began 
to  carry  on  trade  and  commerce  In  all  the 
various  Iwanches,  they  brought  Into  Okla- 
homa with  them  the  estaUlshed  prlDclples 
and  rules  of  the  common  law,  as  recognised 
and  promulgated  by  the  American  courts 
and  as  it  existed  when  imported  Into  this 
country  by  our  early  settiera  and  unmodified 
by  American  or  English  statutes." 

As  before  stated  In  this  opinion,  tlie 
eral  rule  is  that  statutes  which  direct  that 
a  license  must  be  issued  and  procured,  that 
only  certain  persons  shall  perform  the  cere- 
mony, that  a  certain  number  of  witnesses 
shall  be  present,  and  that  a  certificate  ot 
the  marriage  shall  be  signed,  returned,  and 
recorded,  and  that  persons  rlolating  the 
conditions  shall  be  guilty  of  a  criminal  of- 
fense, are  directory,  merely,  being  addressed 
to  persons  In  authority  to  secure  publicity 
and  a  record  of  marriages,  and  will  In  no 
wise  affect  the  validity  of  the  marriage 
contract,  unless  they  contain  an  express 
provision  to  that  effect.  They  simply  pro- 
vide the  evidence  of  the  marriage. 
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In  MelBter  t.  Moore,  96  U.  S.'ie,  24  L.  Ed. 
82^  the  Supreme  Court  of  the  United  States 
makes  oae  of  the  following  language :  "The 
learned  Judge  of  the  Circuit  Court  Instructed 
the  jury  that,  if  neither  a  minister  nor  a 
magistrate  was  present  at  the  alleged  mar- 
riage of  William  A.  Mowry  and  the  daughter 
of  the  Indian  Pero.  the  marriage  was  In- 
valid under  the  Michigan  statutes,  and 
this  Instruction  is  now  alleged  to  have  been 
erroneous.  It  certainly  withdrew  from  the 
consideration  of  the  jury  all  evidence.  If 
any  there  was,  of  Informal  marriage  by  con- 
tract, per  verba  de  praisenti.  That  such  a 
contract  constitutes  a  marriage  at  common 
law  there  can  be  no  doubt,  In  view  of  the 
adjudication  made  in  this  country  from  its 
earliest  settlement  to  the  present  day.  Mar- 
riage is  everywhere  regarded  as  a  civil  con- 
tract Statutes  In  many  of  the  states.  It  Is 
true,  regulate  the  mode  of  entering  Into  the 
contract;  but  they  do  not  confer  the  right 
Hence  they  are  not  within  the  principle 
that  where  a  statute  creates  a  right  and 
provides  a  remedy  for  Its  enforcement,  the 
remedy  Is  exclusive.  No  doubt  a  statute 
may  take  away  a  common-law  right;  but 
there  is  always  a  presumption  that  the  Leg- 
islature has  no  such  Intention,  unless  It  be 
plainly  expressed.  A  statute  may  declare 
that  no  marriages  shall  be  valid,  unless  they 
are  solemnized  In  a  prescribed  manner;  but 
such  an  enactment  is  a  very  different  thing 
from  a  law  requiring  all  marriages  to  be 
entered  into  In  the  presence  of  a  magistrate 
or  a  clergyman,  or  that  it  be  preceded  by  a 
license,  or  publication  of  banns,  or  be  at- 
tested by  witnesses.  Such  formal  provisions 
may  be  construed  as  merely  directory,  in- 
stead of  being  treated  as  destructive  of  a 
common-law  right  to  form  the  marriage  re- 
lation by  words  of  present  assent.  And 
such,  we  think,  has  been  the  rule  generally 
adopted  In  construing  statutes  regulating 
marriage.  Whatever  directions  they  may 
give  respecting  Its  formation  or  solemniza- 
tion, courts  have  usually  held  a  marriage 
good  at  common  law  to  be  good  notwith- 
standing the  statutes,  unless  they  contain 
express  words  of  nullity.  This  Is  the  con- 
clusion reached  by  Mr.  Bishop  after  an  ex- 
amination of  the  authorities.  Bishop,  Mar. 
A  DIv,  8  283,  and  notes.  We  do  not  propose 
to  examine  In  detail  the  numerous  decisions 
that  have  been  made  by  the  state  courts. 
In  many  of  the  states  enactments  exist  very 
similar  to  the  Michigan  statute;  but  their 
object  bas  manifestly  been,  not  to  declare 
what  shall  be  requisite  to  the  validity  of 
a  marriage,  but  to  provide  a  legitimate  mode 
of  solemnizing  It  They  speak  of  the  cele- 
bration of  Its  rite,  rather  than  of  Its  validity, 
and  they  address  themselves  principally  to 
the  functionaries  they  authorize  to  perform 
the  ceremony.  In  most  cases  the  leading 
purpose  Is  to  secure  a  registration  of  mar- 
riages, and  evidence  by  which  marriages 
may  be  proved;  for  example  by  certificate 


of  a  clergyman  or  mnglstrate,  or  by  an  ex- 
emplification of  the  registry.  In  a  small 
number  of  the  states.  It  must  be  admitted, 
such  statutes  have  been  construed  as  deny- 
ing validity  to  marriages  not  formed  accord- 
ing to  statvitory  directions.  Xotably  has 
this  been  so  In  North  Carolina  and  in  Ten- 
nessee, where  the  statute  of  North  Caro- 
lina was  in  force.  But  the  statute  contain- 
ed a  provision  declaring  null  and  void  all 
marriages  solemnized  as  directed  without 
a  license  first  had.  So,  In  Massachusetts, 
it  was  early  decided  that  a  statute  very 
like  the  Michigan  statute  rendered  illegal 
a  marriage  which  would  have  been  good  at 
common  law,  but  which  was  not  entered 
Into  In  the  manner  directed  by  the  written 
law.  Milford  v.  Worcester,  7  Mass.  48.  It 
may  well  be  doubted,  however,  whether  such 
Is  now  the  law  In  that  state.  In  Parton  v. 
Henry,  1  Gray  (Mass.)  119,  where  the  ques- 
tion was  whether  the  marriage  of  a  girl  only 
13  years  old,  married  without  parental  con- 
sent, was  a  valid  marriage  (the  statute  pro- 
hibiting clei^ymen  and  magistrates  from 
solemnldng  marriages  of  females  under  18 
without  the  consent  of  parent  or  guardian), 
the  court  held  it  good  and  binding,  notwith- 
standing the  statute.  In  speaking  of  tbe 
effect  of  statutes  regulating  marriage.  In- 
cluding the  Massachusetts  statute  (which, 
as  we  have  said,  contained  all  the  provisions 
of  the  Michigan  one),  the  court  said:  The 
effect  of  these  and  similar  statutes  Is  not 
to  render  such  marriages,  when  duly  solem- 
nized, void,  although  the  statute  provisions 
have  not  been  complied  with.  They  are 
Intended  as  directory  only  on  ministers  and 
mnglstmtes,  and  to  prevent  as  far  as  pos- 
sible, by  penalties  on  them,  the  solemniza- 
tion of  marriages  when  the  prescribed 
conditions  and  formalities  have  not  been 
fulfilled.  But,  In  the  absence  of  any  pro- 
vision declaring  marriages  not  celebrated  In 
a  prescribed  manner  or  between  parties  of 
certain  ages  absolutely  void,  It  Is  held  that 
all  marriages  regularly  made  according  to 
the  common  law  are  valid  and  binding, 
though  had  in  violation  of  the  specific  regula- 
tions Imposed  by  statutes.'  There  are  two 
or  three  other  states  In  which  decisions  bare 
been  made  like  that  In  7  Mass." 

In  2  Greenleaf  on  Evidence,  the  author 
lays  down  this  rule :  "Though  in  most.  If 
not  all,  of  the  United  States  there  are 
statutes  regulating  the  celebration  of  mar- 
riage rights,  and  Indicting  penalties  on  all 
who  disobey  the  regulations,  yet  It  Is  gen- 
erally considered  that  In  the  absence  of  any 
positive  statute  declaring  that  all  marriages 
not  celebrated  In  a  prescribed  manner  shall 
be  void,  or  that  none  but  certain  magistrates 
or  ministers  shall  solemnize  a  marriage,  any 
marriage  regularly  made  according  to  the 
common  law,  without  observing  the  statute 
regulations,  would  still  be  a  valid  marriage." 

In  Maryland  v.  Baldwin,  112  U.  8.  404, 
6  Sup.  Ct  280,  28  L.  Ed.  822,  the  conrt  said: 
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*fAB  tlie  case  must  for  this  error  go  back 
for  a  nev  trial.  It  Is  proper  to  aay  that  by 
the  law  of  PennaylTanla,  where.  If  at  all, 
the  parties  were  married,  a  marriage  Is  a 
ctTll  contract,  and  may  be  made  per  verba 
de  pnesentf ;  that  Ib,  by  words  In  the  present 
tense,  wlfboat  attending  ceremonies,  re- 
ligions or  cItU.  Snch  Is  also  the  law  of 
many  other  states,  In  the  absence  oi  statu- 
tory regulation.  It  is  the  doctrine  of  the 
common  law.  But  where  no  such  cere- 
monies are  required,  and  no  record  Is  made 
to  attest  the  marriage,  some  public  recogni- 
tion of  It  Is  necessary  as  evidence  of  its 
existence.  The  protection  of  the  parties 
and  their  children  and  considerations  of 
public  policy  require  this  public  recogni- 
tion ;  and  it  may  be  made  In  any  way  which 
can  be  seen  and  known  by  men,  snch  as 
living  together  as  man  and  wife,  treating 
each  other  and  speaking  of  each  other  in 
the  presence  of  third  parties  as  being  in 
that  relation,  and  declaring  tiie  relation  In 
documents  executed  by  them  whilst  living 
together,  audi  as  deeds,  wills,  and  other 
formal  Instruments.  From  such  recognition 
the  reputation  will  obtain  of  being  married 
among  friends,  associate,  and  acquaintances, 
which  Is  of  Itself  evidence  of  a  pMsnaslve 
character.  Without  It  tibe  existence  of  the 
marriage  will  always  be  an  uncertainty;  and 
the  charge  of  the  court  should  direct  the 
Jury  to  its  necessity.  In  the  absence  of 
statutory  regulations  on  the  subject  Other- 
wise, the  Jury  will  be  without  any  guide  In 
their  deliberations." 

In  Mathewetm  t.  Phcenlx  Inm  Foundir 
Company  (C  G.)  20  Fed.  281*  the  court  said: 
"At  common  law,  as  held  in  this  country,  and 
until  recently,  it  would  seem,  as  generally 
tmdwstood  in  England,  persons  of  suitable 
age  m^t,  by  words  of  preset  consmt,  con- 
tract a  valid  marriage  without  the  presence 
and  Intervention  of  a  minister,  and  without 
any  particular  form  of  solemnization.  A 
statute  may,  of  course,  take  away  this  com- 
mon-law right ;  but  this  Is  not  to  be  presumed. 
The  right  is  not  conferred  by  statute,  but 
eiistB  Ind^endent  of  It,  and  therefore  It  is 
held  the  rule  does  not  apply  that,  when  a 
statute  directs  a  thing  to  be  done  In  a  par- 
ticular way,  it  Is  void  If  done  In  any  other 
way.  Hie  constmrtlon  usually  adopted 
Is  that,  when  the  statute  regulating  mar- 
riage Is  directory  merely,  when  It  does 
not  expressly  forbid  other  marriage  contracts, 
a  marriage  per  verba  de  preeseutl,  ot  at 
common  law,  la  good.**  To  the  same  effect 
are  the  following  authorities:  2  Oreenl. 
Ev.  I  460 ;  Kent's  Com.  61 ;  Beeves  on  Dom. 
BelaUons,  247 ;  Bynon  v.  State.  117  Ala.  80. 
23  South.  640,  67  Am.  St  Bep.  163;  Jones 
T.  Jones,  28  Ark.  19;  Hargroves  v.  Thomp- 
son, 81  Miss.  211;  Hynes  t.  HcDermott  91 
N.  T.  451,  43  Am.  Bep.  877;  Oarmlchael  v. 
State,  12  Ohio  St  653. 

Hence  we  take  It  that  the  doctrine  Is  well 
eetablisbed  that  the  common  law  of  England 


as  modlfled  tiie  atatntee  of  tliis  country 
Is  In  force  In  the  territory  of  Oklahoma,  and 
that  the  cmiditlon  that  exists;  as  shown  by 
the  statement  of  facts  found  the  dis- 
trict court  constitutes  a  oommwi-Iaw  mar- 
riage,  and  consequently  Is  a  valid  marriage 
In  the  territory  of  Oklahoma.  This  doc- 
trine, we  think,  Is  more  in  accord  with  equity, 
Justice,  and  good  morals  than  to  adopt  a  rule 
which  might  work  Irr^arable  Injury  and 
hold  Illegitimate  the  offspring  of  parties  who 
were  conscious  of  no  violation  of  the  law. 
■In  the  case  at  bar.  It  Is  apparent  from  the 
evidence  contained  In  the  record  that  this 
defendant  in  error  lived  and  cohabited  with 
the  deceased,  H.  H.  Beavee,  as  bis  wife,  was 
so  recognized  by  bim,  and  so  introduced  to 
his  neighbors  and  friends ;  that  she  was  rec- 
ognized by  their  associates  as  his  wife; 
that  she  signed  deeds,  with  the  knowledge 
and  consent  of  the  plaintiff  in  error,  as  the 
wife  of  H.  H.  Beavee ;  and  that  she  performed 
all  her  duties  as  a  wife  for  many  years  prior 
to  his  death.  And  while  some  indirect  at- 
tempts are  made  to  cast  reflections  upon  her 
as  to  her  moral  character,  we  think  it  unnec- 
essary for  the  court  to  discuss  this  aspect  of 
the  case,  because  from  the  evidence  of  the 
entire  record  we  are  forced  to  the  conclusion 
that  in  the  scale  of  morals,  as  between  plain- 
tiff and  defendant  the  honors  were  at  least 
easy,  and,  whatever  the  moral  character  of 
Frances  A.  Beaves  was  at  the  time  she  mtsr- 
ed  into  the  marriage  relations  with  H.  H. 
Beaves,  It  was  well  known  to  all  the  parties 
concerned,  and.  If  she  was  morally  bad,  they 
were.  If  anything,  morally  worse.  What  she 
was  was  simply  the  legitimate  product  of  the 
business  they  were  engaged  In,  and  it  comes 
with  bad  grace  for  them,  for  the  purposes 
of  this  lawsuit  or  to  gain  some  mercenary 
advantage,  to  point  the  ttDger  of  scorn  at  her. 
It  Is  simply  a  case  of  the  pot  seeking  to  call 
the  kettle  black.  We  think  the  court  from 
all  the  evidence  In  this  record  was  fully 
Juatlfled  in  finding  that  a  common-law  mar- 
riage existed,  and  that  she  was  oitltled  to  ad- 
minister upon  the  estate  of  H.  H.  Beaves, 
deceased. 

Finding  no  error  In  the  record,  the  case 
affirmed,  at  the  costs  of  plaintiff  In  error. 
All  the  Justices  concurring,  except  BUB- 
FORD,  0.  J,  who,  having  tried  the  cause 
below,  took  no  part  In  this  decision. 


Wllil-IAMS  V.  FOURTH  NAT.  BANK  OF 

WICHITA.  KAN. 
(Snpreme  Court  of  Oklahoma.  Sept  6,  1905.) 

1.  CoNsnnmoNAL  Law— Sale  of  Goons  in 

Bulk. 

Section  1.  c  80,  p.  249,  SeBS.  Laws  1903, 
regulAting  the  sale  of  stocks  of  merchandise 
in  balk,  is  not  Inconsisteat  witli  section  6  of 
the  organic  act  which  provides  that  no  law 
shall  be  paaxed  impairing  the  right  to  private 
property :  nor  is  it  nnoonstltutioDal  as  being 
claiw  legislation. 
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S.  AnACHKKirr— Wbkn  Ko*  JmnnBD— Sals 

IN  Bulk. 

Where  the  evidence  to  support  an  attach- 
ment, sued  oat  on  the  ground  of  a  fraadalent 
conveyance  or  disposition  of  the  debtor's  prop- 
ertf,  «bowi  a  sale  in  balk  of  the  stock  of  goods 
levied  apon,  but  the  court  finds  that  such  sale 
was  in  fact  made  in  good  faith  and  without 
actual  fraud,  held,  such  finding  overthrows  the 
statutory  presumption  of  fraud,  and  in  such 
case  the  attadhment  cannot  be  justified,  and 
should  be  dissolved. 

8.  PrESUMPTIOH— OVEETHEOWN  WHEN. 

A  statutory  presumption,  which  is  not  in- 
tmded  to  be  coDClusive,  may  be  overthrown  by 
evidence  of  good  faith. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Comanche  Coun- 
ty ;  before  Justice  Frank  B.  Gillette. 

Action  by  the  Fourth  National  Bank  of 
Wl<^lta,  Kan.,  against  J.  T.  Williams,  la 
which  B.  C.  WlIllamB  Interpleads.  Judgmmt 
for  plaintiff,  and  Interpleader  brings  error. 
Reversed. 

R.  1.  Bay  and  J.  A  Fain,  tot  plalntitT  In 
error.  Sims  ft  Wolverton,  tor  defendant  in 
error. 

PANCOAST,  J.  The  defendant  In  error 
Btied  J.  T.  Williams  upon  a  Judgment  there- 
tofore recovered  against  him  in  the  Indian 
Territory.  An  attachment  was  sued  out  upon 
an  affidavit  alleging  a  conveyance  by  the 
debtor  of  his  propwty  with  Intent, to  cheat, 
hinder,  and  delay  hla  creditors,  and  levied  up- 
on a  stock  of  drugs.  R.  C.  Williams  appear- 
ed as  Interpleader,  and  claimed  the  property 
levied  upon  by  virtue  of  a  sale  to  him  in  bulk 
from  the  Jnd^ent  debtor,  his  brother.  This 
the  bank  in  its  answer  denied,  attacking  the 
sale  to  the  Interpleader  as  fraudulent  snd 
void  by  reason  of  noncompliance  with  the 
requirements  of  the  act  of  1903  regulating 
the  sale  of  merchandise  In  bulk.  The  Inter- 
pleader's reply  was  a  general  denial.  Judg- 
ment was  lor  defendant  In  error,  and  the  In- 
t«*pleader  brings  the  case  here  for  review. 

The  material  propositlonB  contraded  for 
are,  first,  the  invalidity  of  the  act  regulating 
sales  of  merchandise  in  bulk;  and,  second, 
that  ft  sale  made  without  compliance  with 
that  act  Is  not  absolutely  void,  if  made  with- 
out actual  fraud.  Section  1,  c.  30,  p.  249, 
Sess.  Laws  1903,  provides  "that  a  sale  of  any 
portion  of  a  stock  of  merchandise  otherwise 
than  in  the  ordinary  course  of  trade  in  the 
regular  and  usual  prosecution  of  the  seller's 
business,  or  a  sale  of  an  entire  stock  of 
merchandise  In  bulk,  will  be  presumed  to  be 
fraudulent  and  void  as  against  tbe  creditors 
of  the  seller,  unless  the  seller  and  purchaser 
together  shall  at  least  five  days  before  the 
sale  make  a  full  detail  Invratory,  showing  the 
qnantlly  and  so  far  as  possible  with  the  ex- 
ercise of  reasonable  diligence,  the  cost  price 
to  the  seller  of  each  article  to  be  included  in 
tbe  sale,  and  unless  such  purchaser  shall  at 
least  ten  days  before  tbe  sale,  In  good  faith, 
make  full  and  explicit  Inquiry  of  the  seller  as 
to  the  names,  places  of  residence,  or  place  of 
bnainesa.  of  each  and  all  of  the  creditors  of 
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ttte  m^lee  and  tbe  amount  owing  eadi  credlt- 
OT,  and  obtain  tram  the  seller  written  answm 
to  such  inquiries,  and  unless  such  purchaser 
shall  retain  audi  inventory  and  written  an- 
awen  to  his  written  Inquiries  for  at  least  six 
months  after  such  sale,  and  unless  the  pur- 
chaser shall  at  least  ten  days  before  the  sale 
in  good  faith  notify,  or  cause  to  be  notified, 
personally  or  by  restored  mall,  each  of  the 
seller's  creditors,  of  whom  the  purchaser  has 
knowledge,  or  can  with  the  exercise  of  reason- 
able diligence  acquire  knowledge  of  said  pro- 
posed sale,  and  tbe  cost  price  of  the  mer- 
chandise to  be  sold  and  of  the  price  proposed 
to  be  paid  therefore  by  tbe  purchaser."  Sec- 
tion 2  (page  2S0)  provides  a  penalty  for  mak- 
ing false  and  incomplete  answers  by  the 
seller  to  the  inquiries  mentioned  In  tb»  first 
Bectl<Hi,  and  section  3  excepts  executors,  ad- 
ministrators, recelTers,  and  public  officers 
from  the  operation  of  the  act 

In  assailing  the  constitutionality  of  the  act 
questioned,  plaintiff  in  error  lays  particular 
stress  upon  the  contention  that  it  contravenes 
that  portion  of  the  organic  act  of  this  ter- 
ritory which  inhibits  tbe  passage  of  any  law 
"impalrii^  the  right  to  private  property." 
The  act  it  is  true,  does  to  some  degree  re- 
strict owners  of  certain  kinds  of  property 
from  disposing  of  it  in  a  particular  way, 
without  complying  with  certain  conditions; 
but  It  is  not  for  that  reason  necessarily  in- 
consistent with  the  provision  of  the  oi^anlc 
act  quoted.  Tbe  possession  and  enjoyment 
of  all  rights  are  subject  to  sudb  reasonable 
ccnditlons  as  may  be  deemed  by  the  govern- 
ing authority  essential  to  the  safety,  health, 
peace,  good  order,  and  morals  of  the  com- 
munity, and,  while  tbe  Legislature  may  not 
constitutionally  declare  that  void  which  In 
Its  nature  Is,  and  under  all  circumstances 
must  be,  entirely  harmless,  yet  it  may  place 
such  reasonable  restrictions  on  the  right  of 
an  owner  in  relation  to  his  property  as  be- 
comes necessary  to  conserve  tbe  Interests  of 
the  public,  and  to  prevent  frauds  among  in- 
dividuals. The  particular  prohibition  of  the 
organic  act  referred  to  was  not  designed  to  in- 
terfere with  the  power  of  the  Legislature  to 
protect  property  and  to  promote  morals  and 
good  order.  The  many  acts  regulating  the 
mortgaging  and  sale  of  personal  property,  tbe 
sales  of  poisons,  requiring  certain  articles  of 
food  made  in  !mitati<ai  of  other  well-known 
articles  to  be  branded  with  their  names,  and 
the  tike,  are  all  statutes  restrictive  In  charac- 
ter upon  tbe  right  of  owners  to  deal  wttb 
their  property,  and  such  as  a  strict  adherence 
in  construction  to  the  letter  of  the  organic 
act  would  denominate  unconstitutional.  But 
these  are  among  the  undoubted  subjects  of 
l^slation.  The  evident  purpose  of  the 
L^islature  was  to  provide  for  creditors  in 
general  protection  against  a  class  of  sales  to 
which  fraud  most  frequently  attaches.  It  is 
well  known  that  tbe  business  of  retailing 
goods,  wares,  and  merchandise  is  conducted 
largely  upon  credit,  and  furnishes  abundant 
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opportunity  for  tbe  commission  of  frauds  np- 
on  creditors,  not  usual  In  other  claases  of 
buslnoRs,  and  gives  rise  to  cases  anions  the 
most  common  with  which  courts  are  called 
upon  to  deal.  The  law  does  not.  In  Its 
practical  application  to  business  life,  inter- 
fere with  the  right  of  a  citizen  to  hold  and 
deal  with  his  property  as  he  sees  fit  to  such 
an  extent  as  to  be  within  tbe  prohibitory 
clause  of  the  organic  act  It  prohibits  no  one 
from  dealiiv  In  the  usual  and  ordinary  course, 
nor  is  It  calculated  to  prevent  the  sale  of 
stocks  of  goods  in  bulk,  but  is  rather  to  be 
deemed  a  proper  exerdse  of  an  authority 
with  which  the  L^slature  Is  invested,  and 
of  a  care  Intrusted  to  it  In  our  opinion  it 
operates  only  to  the  proper  safeguard  of 
public  interests,  and  not  to  the  impairment 
of  vested  rights.  It  may  be  because  of  It 
that  sales  of  tills  class  will, be  more  clrcnm- 
seribed,  less  readily  made,  than  heretofore; 
but,  if  this  be  so,  It  is  only  another  Instance 
where  private  desires  must  yield  to  public 
good,  and  Is  not  one  of  unconstitutional  enact- 
ment. This  question  is  not  new.  Stetutes 
of  similar  Import  have  had  the  consideration 
of  other  courts,  and  been  uniformly  upheld, 
and.  indeed,  in  certain  cases,  even  though  the 
prohibition  is  absolute  and  sales  of  this  char- 
acter are  made  utterly  void,  and  not.  as  in 
the  words  of  our  statute,  "presumed  to  be 
fraudulent  and  void,"  as  against  creditors  of 
the  seller.  The  following  cases  are  in  point, 
and  uphold  tbe  doctrine  herein  enunciated. 
John  P.  Squires  &  Co.  v.  Tellier  et  al.  (Mass. 
1904)  6»  N.  B.  312 ;  Walp  v.  Lamkln  ft  Foster 
(1904)  76  Conn.  515,  57  Atl.  277:  Neas  v. 
Bonnes  et  al.  (Tenn.)  71  S.  W.  50 ;  HoDaniels 
V.  J.  J.  Connelly  Shoe  Co.  (Wash.)  71  Pac.  37. 
A  further  dlscussltui,  however,  of  the  assign- 
ments of  error  enumerated  cannot  serve  any 
good  purpose,  in  view  of  the  conclusion  we 
have  reached  upon  another  feature  of  the 
case. 

At  the  time  of  tbe  rendition  of  Judgment 
the  court  below  made  certain  findings  of  fact 
and  conclusions  of  law  upon  which  tbe  Judg- 
ment was  based.  That  portion  relating  to 
the  sale  of  the  stock  of  goods  to  the  inter- 
pleader Is  that  "the  sale  was  in  good  faith, 
and  no  actual  fraud  practiced."  Now,  tbe  at- 
tachment here  was  sued  out  upon  an  affidavit 
alleging  a  fraudulent  conveyance  and  dlH- 
positlon  by  the  debtor  of  his  property,  with 
Intent  to  cheat,  hinder,  and  delay  bis  credit- 
ors ;  the  speolflc  act  giving  rise  to  the  attach- 
ment proceeding  being  the  sale  In  bulk  to  the 
interpleader  of  the  stock  of  drugs  levied  upon. 
The  statute  governing  does  not  go  to  the  ex- 
tent of  declaring  sales  so  made  absolutely 
fraudulent  and  void,  Irrespective  of  any  ques- 
tion of  fraud  in  fact,  but  simply  serves  to 
shift  the  burden  of  proof,  In  this  class  of 
cases,  from  htm  asserting  the  fraud  to  blm 
against  whom  the  fraud  Is  charged ;  tbe  lan- 
guage of  the  act  being  that  sales  in  bulk  made 
without  a  compliance  with  the  statute  shall 
be  "presumed  to  be  ftaudulent  and  void."  It 
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was  not  tbe  Intent  of  ttie  L^stature  to  de> 
Clare  that  proof  of  a  noncompliance  with  the 
statute  should  be  conclusive  evidence  of 
fraud.  Tbe  words  employed  will  not  warrant 
such  an  assumption.  The  law  goo«  no  fur- 
ther than  to  raise  a  legal  presumption,  which 
relieves  him  in  whose  favor  it  exists  from  the 
necessity  of  proof,  but,  like  other  presump- 
tions of  this  character,  may  be  destroyed  by 
rebutting  evidence.  Bates  v.  Pricket,  5  Ind. 
22,  61  Am.  Dec.  73;  Bllllugs  v.  Billings,  2  CaL 
107,  56  Am.  I>ec.  319;  Dugas  T.  Estiletts,  5  La. 
Ann.  559 ;  Pec^le  v.  Grand  Co.  Com'rs,  6  Colo. 
202;  Cain  v.  Boblnson,  20  Kan.  4S6.  Her& 
then,  existed,  as  foundation  for  the  attach- 
ment proceeding,  a  stetntory  presumption  of 
fraud  which  might  be  overcmne  by  opposing 
evidence ;  and  that  this  was  dtme,  it  seems  to 
UB,  must  necessarlfy  follow  from  tbe  finding 
of  the  trial  court  that  the  "sale  was  in  good 
faith,  and  no  actual  fraud  practiced."  The 
trial  court  bad  presented  to  it  for  considera- 
tion and  determination  the  question  of  fraud 
in  tbe  sale  of  the  goods,  on  tbe  one  hand, 
being  the  presumption  raised  by  the  statute, 
and.  on  the  other,  the  rebutting  evidmce; 
and  from  the  evidence  the  court  sifts  out  the 
truth,  and  makes  a  finding  wtdch  neoessBrlly 
overthnnra  the  preenmptitm  raised  by  the 
statute  in  the  first  instance.  It  seenu  clear 
to  OS  tiiat  the  fraud  contemplated  by  the  sec- 
tion of  the  statute  suthwlzing  an  attadunent 
upon  the  ground  of  a  fraudulent  conveyance 
or  disposition  of  property  Is  actual  ftaud,  and 
not  tlut  denominated  "fraud  In  law,"  or  con- 
structive fraud;  and  a  conveyance  which.  If 
fraudulent  at  all,  hi  constructively  so  only 
under  the  provislonB  of  a  stetute,  is  not 
ground  for  attechmoit  where  it  afflrmatlveiy 
appears,  as  in  this  case,  from  the  finding  of 
tbe  trial  court  that  the  sale  was  made  In 
good  faith,  and  no  actual  fraud  was  contem- 
plated or  practiced.  Shove  t.  Farwell,  9  111. 
App.  256;  Princeton  Ist  Nat  Bnk.  v.  Kiwtx, 
22  111.  App.  218;  Spencer  v.  Deagle.  34  Mo. 
455;  Forster  v.  Mullanphy  Planing  Co.,  16 
Mo.  App.  150;  Belmont  v.  Lane,  22  How. 
Prac.  8(;5;  Jefferson  Nat.  Bank  v.  Purcell.  6 
Ohio  Dec.  930;  La  Belle  Iron  Works  v.  HUl 
(C.  O.)  22  Fed.  195;  Strauss  v.  Abrahams  (C. 
C.)  32  Fed.  310. 

The  finding  of  fact  mentioned  is  not  chal- 
lenped  hero,  and  Is  concUisive  upon  this  court 
Such  finding  destroys  the  very  foundation  of 
the  attachment  proceeding.  Without  actual 
fraud  In  tlie  transfer,  no  attachment  will  He. 
The  suing  out  of  an  attachment  is  purely  a 
statutory  proceeding,  and  must  be  confined 
strictly  to  those  grounds  upon  which  tbe 
statute  permits  it  to  He;  that  Is  to  say.  In 
this  case,  to  an  actual  fraudulent  disposition 
of  the  stock  of  goods  in  question.  The  at- 
tachment here,  therefore,  cannot  be  Justified 
on  a  conveyance  which  the  court  upon  consid- 
eration definitely  finds  to  have  been  made  in 
good  faith  and  without  actual  fraud.  It  fol- 
lows the  trial  court  committed  error  In  not 
dissolving  tbe  attachment  when  the  honesty 
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and  fairness  of  the  transactlcm  became  suffl- 
dently  aiq;>areiit  to  jmOSy  tiie  finding  of  fact 
mentioned,  and  erred  In  its  conclusion  of  law 
tbat  the  conveyance  was  fraudulent  and  void, 
since  sncb  conclnsicm  of  law  was  directly 
contrary  and  opposed  to  the  finding  of  fact 
ivon  which  it  was  predicated. 

For  the  reasons  given,  the  judgment  of  the 
court  below  is  reversed,  with  direction  to 
enter  Judgment  for  plaintiff  in  error  on  the 
[fecial  findings.  GILLETTE,  J.,  who  tried 
the  case  below,  not  sitting.  All  the  other 
Justices  concurring. 


McOLUNG  T.  CULLISON  et  al. 
(Supreme  Court  of  Oklahoma.  Sept.  5.  1906.) 
X  Pleading — Petition — SumciKNCT. 

Tbe  facts  stated  in  a  i>etition  will  all  be 
considered  together  in  determining  whether  or 
not  any  one  or  more  of  the  counts  or  para- 
ffrapbs  of  such  petition  state  a  good  cause  of 
action. 

[Bd.  Note. — For  cases  in  point,  see  ToL  89, 
Cent.  Dig.  PlMding,  H  117,  fiai 

2.  MoBTOAGB—FoBEcLosuBE— Pasties. 

The  heir  of  an  intestate  is  not  a  necessary 
party  to  a  suit  to  foreclose  a  mortgage,  and  is 
Goncmded  by  a  decree  of  foreclosure  and  sale 
against  the  administrator  of  such  intestate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent  Dig.  Mortgages,  i 

(Syllabus  by  tbe  Court) 

Error  from  District  Court,  Garfield  Coun- 
ty ;  before  Justice  James  K.  Beauchnmp. 

Action  by  Wade  L.  McCIung.  by  William 
L.  McCliing,  his  guardian,  against  May  M. 
Culllsoo  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

M.  J.  Kane,  W.  S.  Denton,  R.  L.  Denton, 
and  J.  M.  Dodson,  for  plaintiff  in  error. 
WhltUnghill  &  HiU>bell,  Honstin  James,  and 
John  F.  Cnrran,  for  defendants  In  error. 

HAINBB,  J.  This  was  an  action  brought 
1^  the  plaintiff  in  wror.  Wade  L.  McClung, 
a  minor,  by  W^Iiliam  L.  McClung,  Ills  guard- 
Ian,  against  May  M.  Cnlllson  and  numerous 
other  defendants,  to  set  wide  a  judgment  in 
a  foreclosure  proceeding  and  an  order  of 
sale  had  thereunder,  and  to  recover  the 
poBseaslon  of  an  undivided  one-half  interest 
In  and  to  the  W.  %  of  the  S.  W.  ^  of  section 
6,  township  22  N.,  range  G  W.,  situated  In 
Garfield  county,  Okl.  The  plaintiff's  amended 
petition  Is  divided  into  two  counts,  denomi- 
nated first  and  second  causes  of  action.  The 
first  count  or  cause  of  action,  alleges  tbat 
the  plaintiff  is  a  minor,  and  tbat  William  L. 
McClung  is  his  duly  appointed  guardian,  and 
as  such  prosecutes  this  action,  and  that  the 
said  Wade  L.  McClung  Is  the  equitable  owner 
of,  and  entitled  to  the  poaseasion  of,  the  un- 
divided one-half  interest  In  the  laud  In  con- 
troversy, for  which  the  plaintiff  prays  judg- 
ment, and  for  damages  for  the  unlawful  de- 
tention thereof.  The  second  count,  or  cause 
of  action,  sets  forth  the  execution  ot  a  note 


and  mortgage  upon  the  property  In  contro- 
versy by  William  L.  McClung  and  Cora  E. 
McClung,  hla  wife,  to  George  Newer,  and  the 
foreclosure  proceedings  had  thereunder.  It 
Is  alleged  in  this  count  that  the  entire  fore- 
closure proceedings  and  tbe  ^  order  of  sale 
are  void,  for  the  reason  that  the  plaintiff  in 
Wade  L.  McClung,  was  at  said  time  a 
minor  under  the  age  of  14  years,  and  that 
no  service  was  had  upon  him  as  required  by 
law,  and  that  no  suitable  or  proper  person 
was  appointed  guardian  ad  litem  to  defend 
his  Interests  in  said  proceeding.  To  this 
amended  petition  of  the  plaintiff  a  demurrer 
was  interposed  by  the  defendants,  alleging 
the  various  statutory  grounds  therefor,  which 
demurrer  was  by  the  court  sustained.  To 
this  ruling  the  plaintiff  duly  reserved  an  ex- 
ception, and  elected  to  stand  upon  said 
amended  petition.  Thereupon  the  court  ren- 
dered judgment  against  the  plaintiff  for  the 
costs,  and  the  plaintiff  brings  the  case  to  this 
court  for  review. 

We  think  the  petition  states  but  one  cause 
of  action.  It  Is  true  that  the  first  count.  If 
taken  altme,  states  a  good  cause  of  action 
for  the  recovery  of  the  possession  ot  real 
estate  and  for  damages  for  the  unlawful  de- 
tention thereof;  but,  when  the  two  counts 
are  considered  together,  the  petition  shows 
that  but  one  cause  of  action  Is  attempted  to 
be  pleaded,  tbe  second  count,  or  cause  of 
action,  mwely  mJarglng  or  ampli^ing  tbe 
first  count  In  fact,  the  second  count  Is  the 
basis  of  tbls  action,  to  wit,  to  set  aside  and 
vacate  the  foreclosure  proceeding  and  the 
order  of  sale  made  thereunder.  The  facts 
as  pleaded  do  not  warrant  the  dividing  of 
the  petition  into  two  s^mrate  causes  of  ac- 
tion; the  object  and  prayer  of  the  petition 
being  to  set  aside  and  cancel  tbe  foreclosure 
proceeding  and  the  order  of  sale  thereunder, 
and  to  recover  the  possession  of  the  real  es- 
tate in  controversy.  Hence  we  think  the 
court  below  properly  held  that  the  petition 
must  be  treated  as  attempting  to  plead  but 
one  cause  of  action. 

It  is  contended  by  the  plaintiff  In  error 
that  the  entire  foreclosure  proceedings  were 
void,  for  the  reason  that  no  service  was  bad 
upon  the  plaintiff.  Wade  L.  McGltmg.  who 
was  made  a  party  defendant  in  the  fore- 
closure proceeding,  as  required  by  law.  Tbe 
judgment  in  the  foreclosure  proceeding  Is 
made  a  part  of  the  plaintiff's  petition,  and 
It  shows  tliat  the  defendants  In  said  proceed- 
ing were  the  L.  L.  Douglas  Company,  a  cor- 
poration, William  L.  McClung,  Wade  L.  Mc- 
Clung. William  McClung,  as  the  adminis- 
trator of  the  estate  of  Ck>ra  E,  McClung.  de- 
ceased, and  William  L.  McClung,  as  the 
guardian  of  said  Wade  L.  McClung :  and  the 
judgment  fni*tber  recites  "that  each  and  all 
of  the  defendante  in  this  cause  have  been 
duly  and  legally  served  with  due  and  1^1 
process  Issued  from  this  court."  Moreover, 
It  appears  from  tbe  judgment  that  W.  Ij. 
McClung  0.  E.*d  and  signed  the  decree  of 
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foreclosore;  and,  In  addition  ttiereto,  the  rec- 
ord In  this  case,  we  tblnk,  discloses  tbat  there 
was  due  service  upon  liie  minor,  Wade  "L. 
McClung.  Hence  we  think  that  the  seriice 
In  this  case  was  sufficient  to  uphold  the  Judg- 
ment, even  If  the  minor.  Wade  L.  McCIung, 
was  a  necessary  party  to  the  foreclosure  pro- 
ceedtne.  This  presents  the  question  whether 
the  minor.  Wade  L.  McClung,  was  a  neces- 
sary party  to  the  foreclosure  proceeding 
which  la  made  the  basis  of  this  actl(m,  and 
this  Involves  a  question  which  Is  presented 
to  this  court  for  the  first  time. 

We  think  that  under  the  provisions  of  our 
statute  In  an  action  to  foreclose  a  mortgage 
the  heirs  are  not  necessary  parties,  and  that, 
where  the  admlndstrator  Is  made  a  party  to 
such  action,  the  heirs  are  ctmcluded  by  a 
decree  of  foreclosure  and  sale  therein  against 
the  administrator.  Section  1091,  Wilson's 
Rev.  &  Ann.  St  Okl.  WOS,  provides  as  fol- 
lows :  'The  executor  or  administrator  must 
take  into  his  possession  all  the  estate  of  the 
decedent,  real  and  personal,  except  the  home- 
stead aiul  personal  properly  not  assete,  and 
collect  all  debts  due  to  the  decedent  or  to 
the  estate.  For  the  purpose  of  bringing  suits 
to  quiet  title  or  for  jmrtltiou  of  such  estate, 
the  possession  of  the  executors  or  adminis- 
trators Is  the  possession  of  the  heirs  or  dev- 
isees; snch  possession  by  the  heirs  or  dev- 
isees ia  subject,  however,  to  the  possession 
of  the  executor  or  administrator,  f6r  the  pur- 
poses of  administration,  as  provided  in  this 
article."  And  section  1692  of  the  same  stat- 
utes reads  as  follows:  "Actions  for  the  re- 
covery of  any  propvty,  real  or  personal,  ot 
for  the  possession  thereof,  and  all  actions 
founded  upon  contracts,  may  be  maintained 
by  and  against  executors  and  administrators 
In  all  cases  and  In  the  same  courts  in  which 
the  same  might  have  been  maintained  by  or 
against  their  respective  testators  and  Intes- 
tates." 

These  provisions  of  our  probate  law  were 
borrowed  from  the  California  statutes.  Sec- 
tion 1582  of  the  California  Code  of  Clrll  Pro- 
cedure la  substantially  as  follows:  "Actions 
for  the  recovery  of  any  property,  real  or  per- 
sonal, or  for  tbe  possession  thereof,  and  all 
actions  founded  upon  contracts  may  be  main- 
tained by  and  against  executors  and  adminis- 
trators, In  all  cases  In  which  the  same  might 
have  been  maintained  by  or  against  their 
respective  testators  or  Intestates."  The  Su- 
preme Court  of  California,  In  construing  this 
statute  In  the  case  of  Bayly  v.  Muehe,  65 
Cal.  345,  3  Pac.  467,  4  Pac.  486,  held  that  in 
an  action  against  an  administrator  to  fore- 
close a  mortgage  heirs  of  the  deceased  mort- 
gagor. In  whom  at  the  time  of  his  death  was 
the  title  to  the  mortgaged  property,  are  not 
necessary  parties.  In  this  case  it  appears 
that  one  Baker  owned  a  tract  of  land,  which 
he  mortgaged  to  one  Llvermore,  and  then  died 
intestate,  leaving  surviving  blm  certain  heirs 
at  law.  An  administratrix  of  his  estate  was 
a^wintedt  to  whom  tbe  mortgage  claim  waa 


presmted,  and  tbe  same  was  duly  approved 
and  allowed.  Llvermore  then  commenced 
suit  against  the  administratrix  to  fwedosa 
the  mortgage.  To  that  suit  nuie  of  tbe  brirs 
of  the  mortgagor  were  made  parties.  Hie 
proceedings  In  the  action  were  regularly  had 
and  taken,  and  resulted  in  the  entry  of  a 
decree  of  foreclosure  In  regular  form,  the 
Issuance  of  an  order  of  sale,  the  sale  of  the 
mortgaged  premises  pursuant  to  Its  direction, 
and  the  execution  of  the  sheriff's  deed  In 
due  course  of  time.  The  court,  in  the  course 
of  Its  i^Inlon  in  this  case,  said :  "If  Baker 
bad  lived,  there  can  be  no  doubt  that  the 
action  for  tbe  foreclosure  of  the  mortgage 
could  have  been  maintained  against  him, 
and  that  a  Judicial  sale  and  conveyance,  the 
proceedings  being  regular,  would  have  pass- 
ed tbe  title  of  tha  prcf>erty  to  tbe  purchaser. 
If,  then,  an  action  for  the  foreclosure  of  a 
mortgage  Is  founded  upon  contract,  the  same 
result  must  follow  under  our  statute  ^en 
the  actl(m  is  brought  against  the  executor 
or  administrator  of  the  testator  or  Intestote ; 
for  it  would  not  do  to  say  that  tbe  statute 
authorizes  the  maintenance  of  such  an  action 
against  tbe  executor  or  administrator  to 
tbe  same  extent  aa  It  might  have  been  maln- 
tolned  against  the  testator  or  Intestate,  and 
yet  to  hold  that  a  sale  and  conveyance  made 
in  pursuance  of  a  decree  duly  rendered  In 
such  an  action  passed  do  title.  The  very 
purpose  of  a  foreclosure  suit,  under  our  sys- 
tem. Is  to  procure  a  legal  determination  of 
the  existence  of  tbe  lien,  the  ascertainment 
of  its  extent,  and  the  subjection  to  sale  of 
the  property  pledged  for  Its  payment  That 
such  a  Uea  arises  out  of  contract  Is  plain. 
Tbe  mortgage  Itself  Is  a  contract  pledging 
tbe  property  embraced  In  It  for  the  paymmt 
of  the  debt  It  Is  given  to  secure.  Tbe  ac- 
tion of  foreclosure  Is  founded  on  this,  as  well 
as  the  principal  contract  for  tbe  payment  of 
tbe  money,  and,  the  statute  declaring  that 
'all  actions  founded  upon  contracts  may  be 
maintained  by  and  against  executors  and 
administrators  In  all  cases  in  which  tbe  same 
might  have  been  maintained  by  or  against 
their  respective  testators  or  Intestates,'  we 
must  hold  that  the  executors  or  administra- 
tors, as  the  case  may  be,  represent  the  title 
of  their  respective  testators  or  Intestates  in 
such  foreclosure  suits,  and  that  tbe  statute 
has  80  far  changed  the  common-law  [equity] 
rule  as  to  render  It  unnecessary  to  make 
tbe  heirs  parties.  It  has  even  been  held  In 
this  state  that  a  judgment  in  ejectment 
against  the  administrator  concludes  the  heirs, 
although  not  parties  to  the  action.  Cunning- 
ham V  Ashley,  45  Cal.  485;  t>e  Halpln  v. 
Oxarart,  68  Cal.  101."  In  Collins  v.  Scott 
100  Cal.  452,  34  Pac.  1087.  tbe  Supreme 
Court  of  California  again  expressly  affirmed 
the  decision  in  Bayly  v.  Mnehe.  That  action 
was  brought  to  vacate  a  Judgment  of  fore- 
closure and  all  proceedings  thereunder.  In- 
cluding tbe  sale  and  conveyance.  One  of  the 
points  made  was  that  the  plaintiffs^  who 
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were  heirs  of  Lemuel  P.  Collins,  were  not 
made  parties  to  the  suit  which  was  broiight 
against  his  administrator.  The  court  said; 
"As  heirs  at  law  of  the  mortgagor,  Lemuel 
P.  Collins,  these  plaintiffs  were  not  necessary 
parties  to  the  action  to  forecFose.  Bayly  v. 
Muehe,  65  Cal.  345,  3  Pac.  467,  4  Pac.  486; 
Monterej-  Co.  t.  Cushlng,  83  Cal.  B07,  23  Pac. 
700.  And  whether  or  not  they  were  made 
parties  defendant  In  that  action  la  of  no 
moment" 

The  doctrine  announced  in  Bayly  v.  Muehe 
was  in  consonance  with  the  doctrine  announ- 
ced In  the  preceding  case  of  Cunningham  t. 
Ashley,  45  Cal.  485.  In  Cnnningfaam  t.  Ash- 
ley, as  In  Bayly  T.  Muehe,  heirs  were  claim- 
ing under  the  title  which  had  been  adjudicated 
against  the  administrator  of  the  estate  of 
the  ancestor.  It  was  there  contended  that 
they  were  not  concluded  by  a  Judgment 
against  the  administrator  of  their  ancestor's 
estate  rendered,  in  an  action  of  ejectment, 
for  the  reason  that  the  administrator  did  not 
have  the  legal  title.  The  court,  &ftet  citit^ 
the  section  of  the  act  to  regulate  the  settle- 
ment of  estates  of  deceased  persons,  which 
provided  that  an  administrator  may  maintain 
an  action  "for  the  recovwy  of  any  property, 
real  or  personal,"  said:  "In  view  of  this 
provision  of  the  statute.  It  becomes  unneces- 
sary to  Inquire  Into  what  is  the  nature  of 
the  title  of  an  administrator,  either  as  to 
the  lands  or  goods  of  bis  Intestate,  or  whether 
he  can  bo  properly  said  to  have  in  himself  any 
title  whatever  to  either.  The  principle  of 
law  upon  whicb  the  estoppel  rests  has  refer- 
ence to  the  fact  that  in  the  former  action 
the  hostile  titles  were  directly  opposed  before 
the  court  rendering  the  former  judgment,  and 
that  the  superiority  of  the  one  over  the  other 
was  ascertained  and  fixed  by  that  Judgment. 
That  an  administrator  appearing  In  an  action 
iuTolTlng  the  Interests  of  the  estate  repre- 
sents as  well  the  heirs  as  the  creditors  of 
the  deceased  la  well  settled.  But  he  repre- 
sents, not  only  the  Interests  of  heirs  and  cred- 
itors, but  also  the  title  which  the  deceased 
had  at  the  time  of  his  death.  When,  there- 
fore, In  an  action  of  ^ectment,  an  adminis- 
trator, seefeiDg  to  recover  the  real  estate  of 
his  Intestate,  alleges  upon  the  record  the 
Belsln  of  that  Intestate,  he  thereby  tenders 
an  hwue  directly  npon  the  title  of  the  prem- 
ises. If  Issue  be  Joined  by  the  defendant 
upon  this  point,  and  judgment  be  rendered. 
It  Is  necessarily  an  adjudication  that  the 
title  of  the  Intestate  was  or  was  not  superior 
to  the  title  set  up,  or  which  might  have  been 
aet  up,  by  the  defendant  In  the  action.  Title 
la  the  means  by  vfalcb  the  right  to  possess 
propnty  la  made  to  appear.  The  authority 
conferred  and  the  duty  expressly  Imposed  by 
statute  upon  the  administrator  to  Institute 
actlona  to  recover  real  property  belonging  to 
the  estate  which  he  administers  necessarily 
Import  that  he  la  to  make  such  averments  In 
pleading,  and  support  them,  if  he  can,  with 
socb  proof  as  wonld  entitle  him  In  point  of 


law  to  recover  the  possession  of  the  premises 
by  the  Judgment  of  the  court  The  title 
upon  which  he  Is  to  recover  is  not  bis  own 
title,  nor  that  of  the  heirs  or  the  creditors 
he  representa,  but  the  title  of  the  intestate. 
The  seisin  upon  which  he  must  rely  Is  the 
seisin  which  the  deceased  had  at  the  time  of 
his  death.  It  is  that  title  and  that  seisin 
which  is  put  In  issue,  and  the  sufficiency  of 
which  Is  determined,  by  the  judgment  render- 
ed in  the  action.  If  the  judgment  be  in 
favor  of  the  administrator.  It  amounts  to  an 
adjudication  that  the  title  of  the  deceased, 
represented  by  the  administrator.  Is  suiwrlor 
to  that  upon  whl<A  the  defendant  relies;  and 
such  a  judgment  would,  upon  that  point, 
estop  the  defendant  or  his  privies  in  a  sub- 
sequent action  brought  for  the  recovery  of  the 
same  prranises  in  favor  of  the  administrator, 
or  the  heirs  after  distribution  made,  or  In 
favor  of  any  person  wtao  had  subsequently 
succeeded  to  that  title  or  to  the  right  to 
assert  it  In  court  All  these  consequences 
flow  from  the  statutory  right  of  the  adminis- 
trator to  sue  for  the  recovery  of  the  estate 
of  the  deceased;  otherwise,  there  is  the  anom- 
aly of  an  action  brought  and  a  judgment 
roidered  upon  the  Issue  joined,  by  which 
judgment,  however,  nothing  is  In  effect  deter- 
mined, and  no  one  concluded.  So  if,  as  In  the 
action  of  Administrator  of  Bice  v.  Cunning- 
ham, 29  CaL  402.  upon  an  action  brought  by 
the  administrator  against  a  defendant  In 
possession  of  real  property  upon  the  alle- 
gation of  seisin  In  the  deceased  at  the  time 
of  bis  death.  It  be  adjut^ed  that  the  intestate 
was  not  seised,  or  that  the  defendant  had  the 
better  title,  the  legal  consequence  follows 
that  the  administrator,  the  heirs,  and  cred- 
itors, and  all  persons  subsequent^  asserting 
that  title,  as  having  vested  In  themselves 
by  reason  of  the  death  of  the  Intestate,  are 
alike  estopped  to  deny  the  superiority  of  the 
title  of  the  defendant  adjudicated  in  the 
former  action." 

In  Hearfleld  v.  Bridges,  75  Fed.  47,  21 
O.  C.  A.  212,  this  doctrine  was  approved  by 
the  United  States  Circuit  Court  of  Appeals, 
where  the  court  announced  the  following  rule : 
"Under  the  California  statute  (Code  Civ. 
Proc.  S  1582)  providing  that  'actions  for  the 
recovery  of  any  property,  real  or  personal,  or 
for  the  possession  thereof,  and  all  actions 
founded  upor  contracts  may  be  maintained 
by  and  against  executors  and  administrators, 
in  all  cases  in  which  the  same  might  have 
been  maintained  by  or  against  their  respective 
testators  or  Intestate,'  as  interpreted  by  the 
decisions  of  the  Supreme  Court  of  the  state 
establishing  a  rule  of  property,  an  action  for 
the  forelosure  of  a  mortgage  may  be  brought 
in  a  court  of  the  state  against  the  adminis- 
trator of  the  deceased  mortgagor  alone,  with- 
out joining  bis  widow  or  heirs;  and  the 
title  derived  under  a  sale  in  such  an  action 
is  valid  and  conclusive,  as  against  such 
widow  and  heirs.  In  a  collateral  proceeding 
in  a  federal  court,  without  regard  to  the 
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question  wbetber  tlie  widow  And  beln  would 
be  necessary  parties  to  a  suit  In  tbe  federal 
oonrt  tor  the  foreclosure  of  the  mortgage." 

The  Supreme  Court  of  Florida,  In  constru- 
ing a  statute  substanttalJy  like  ours  in  the 
case  of  Merrltt  t.  DafDn.  4  South.  80&  held: 
**An  administrator,  holding  the  real  estate  of 
his  intestate  as  assets,  Is  under  the  laws  of 
Florida  the  only  necessary  party  to  a  suit  for 
the  foreclosure  of  a  mortgage  made  by  the 
intestate"— and  that  "the  heir  of  tbe  In- 
testate is  not  a  necessary  party,  and,  though 
not  a  party  to  such  a  suit,  is  concluded  by 
a  detTee  of  foreclosure  and  sale  therein 
against  such  administrator." 

Applying  these  authorities  to  the  case  under 
consideration,  we  are  of  the  opinion  that  tbe 
plaintifT  in  error  was  not  a  necessary  party 
to  tbe  foreclosure  proceeding.  It  follows 
that  tbe  petition  wholly  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
therefore  the  court  prop^ly  sustained  tbe 
demnrrer  thereto. 

The  jnd^ait  of  tlw  court  below  is  aflhmed. 

BEAUCHAUP.  J.,  bavine  presided  In  the 
court  below,  not  sitting.  All  the  other  Jus- 
tices concurring. 


CHOCTAW,  O.  &  G.  B.  CO.  t.  JACOBS. 
<Sapreme  Court  of  Oklahoma.  Sept.  6,  1905.) 

1.  Contract— Bkeacii— Damages. 

As  a  genera]  rule,  subject  to  weil-estab- 
lished  quallGcations.  anticiimted  profits,  pre- 
vented by  the  breach  of  a  contract,  are  not 
recoverable  as  damages  for  Bucb  breach. 

[Ed.  Nat«. — For  cases  In  point,  see  Tol.  15, 
Cent.  Dig.  DamageB,  ft  74.] 

2.  Cabbibrs— Fbeioiit— Dblat— Dahaoes. 

Where  the  plalDtitF,  in  an  action  against 
a  railroad  company,  seeks  to  recover  damnges 
for  delay  in  delivering  freight,  to  entitle  the 
plaintiff  to  recover,  the  damages  sousht  must 
be  SQCh  as  ma^  fairly  and  substantially  be  con- 
sidered as  arising  naturally,  in  the  usual  course 
of  things,  from  the  breach  itself,  or  such  as 
may  reasonably  be  supposed  to  have  been  in 
contemplation  of  the  parties  at  the  time  they 
made  the  contract ;  and,  if  special  circum- 
stances under  which  the  contract  was  actually 
raade  were  commuDioated  and  made  known  to 
the  railroad  company,  tbe  damages  resulting 
from  the  breach  of  sucb  a  contract  would  l>e 
the  amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  such 
special  circumstances  so  communicated  and 
known. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  9|  451-457.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma  Coun- 
tj- ;  before  Justice  B.  F.  Burwell. 

Action  by  E.  A.  .Tacoba  against  the  Choc- 
taw, Oklnlioma  &  Gulf  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed. 

C.  B.  Stuart  and  R.  E.  Campbell,  for 
plaintiff  In  error.  Shartel,  Keaton  &  Wells, 
for  defendant  in  error. 


BBAUCHAMP,  X  This  action  was  com- 
menced the  defendant  In  error  against 
the  plaintiff  in  error  In  tiw  probate  court 
of  Oklahoma  county,  resulting  In  a  Judgment 
in  that  coort  in  tbe  sum  of  $1,000  against 
plaintiff  in  error.  An  appeal  was  taken  to 
the  district  court,  and  trial  bad  in  that 
court,  resulting  in  a  judgment  against  plain- 
tiff in  error  in  tbe  sum  of  9350  and  costs. 
Plaintiff  in  error  brings  the  case  here  by 
petition  in  error  and  case-made  for  review. 

At  the  trial,  and  upon  the  offer  of  the 
first  witness  by  defendant  in  orror  (plaintiff 
below),  plaintiff  in  error  (defendant  below) 
objected  to  the  Introductlmi  of  any  erldence 
on  tbe  part  of  def^idant  in  error,  **tor  tbe 
reastm  that  the  damages  clolmed  consist  of 
claims  for  future  sales  of  goods,  which  does 
not  constitute  a  proper  element  of  damage^" 
which  objection  was  by  tbe  court  overruled, 
and  ezceptiouB  saved,  and  this  is  tbe  first 
error  complained  of  by  plaintiff  in  error. 

The  petition,  so  far  as  necessary  for  an 
understanding  of  tbe  question  raised,  alleges : 

"(1)  That  the  defendant  is.  and  at  all  of 
the  times  herein  mentioned  was,  a  corpora- 
tion organised  and  existing  imder  and  by 
virtue  of  tbe  laws  ot  tlie  territory  of  Okla- 
homa, and  a  common  carrlw  of  goods,  wares, 
and  merdumdlse. 

"(2)  That  the  plaintiff  is,  and  for  more 
than  two  years  last  past  has  been,  em- 
ployed as  trarelliv  salesman  for  tbe  firm 
of  Keiffer  Bros.,  wholesale  dealers  in  boots 
and  shoes,  of  New  Orleans,  in  the  state  of 
Louisiana. 

"(3)  That  In  tbe  conduct  of  plaintiffs' 
said  business  as  traveling  salesman  tlie  use 
of  four  cases  of  sample  boots  and  shoes 
were  absolutely  essmtial,  and  prior  to  No- 
vember, 1898.  has  been  used  by  him  in  tlie 
conduct  of  said  business,  and  during  tbe 
season  for  supplying  the  spring  trade  of 
1800,  to  wit.  December,  1808,  and  January, 
1809,  tbe  plaintiffs'  said  business  could  not 
in  any  wise  be  conducted  without  said 
samples. 

"(4)  That  prior  to  November,  1808,  said 
samples  bad  been  returned  to  said  Keiffer 
Bros.,  at  said  New  Orleans  for  necessary 
changes,  and  ou  November  5,  189S,  said 
Keiffer  Bros,  shipped  said  samples  to  thb 
plaintiff  at  Sbawnee,  in  said  territory,  where 
they  arrived  In  the  regular  course  of  trans- 
portation, and  on  or  about  Novanber  16, 
1898,  remained  in  the  possession  of  the  de- 
fendant at  said  Sbawnee. 

"(5)  That  on  or  about  November  15,  1898, 
tbe  plaintiff  applied  to  tbe  defendant  at  said 
Shawnee  to  have  said  aainples  r^lpped  to 
said  Keiffer  Bros,  at  safd  New  Orleans  for  the 
purpose  of  having  further  necessary  dianges 
made  therein,  and  at  the  same  time  Informed 
tbe  defendant  that  said  samples  were  ess^ 
tlal  to  tbe  conduct  of  said  business,  and 
that  he  could  do  notbing  in  bis  business 
without  Bald  snniples  during  the  Reason  for 
supplying  tbe  spring  trade  of  1809,  to  wit. 
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December,  1898,  and  January,  1899;  and  the 
defendant  then  und  there  verbally  agreed 
and  contractefl  with  plaintiff,  in  considera- 
tion of  the  freight  charges,  to  carry  said 
four  caHes  of  samples  to  New  Orleans  and 
deliver  same  to  the  said  KeiBFer  Bros,  within 
a  reasonaWe  time  thereafter,  and  then  and 
there  took  up  the  bill  of  lading  which  plain- 
tiff had  received  from  said  Kelfler  Broa., 
for  said  goods. 

"(0)  That  a  reasonable  time  for  the  trans- 
portation of  Bald  samples  from  said  Shawnee 
to  said  New  Orleans  In  and  during  November, 

1898,  was  a  period  of  not  to  exceed  one 
week  from  and  after  the  time  of  such  con- 
tract for  reshlpment,  and  that  by  the  ex- 
ercise of  reasonable  diligence  the  defendant 
should  have  transported  said  goods  to  said 
New  Orieana  and  delivered  the  same  to  said 
KeifTer  Bros,  on  or  about  November  22,  1899. 

"(7)  That  owing  to  the  Diligence  of  the 
defendant  said  samples  were  lost  by  the 
defendant  In  the  course  of  transportation 
from  said  Shawnee  to  said  New  Orleans, 
and  that  for  a  lone  unreasonable  period, 
to  wit,  nearly  two  months,  the  defendant 
made  no  diligent  ^ort  to  ascertain  the 
whereabouts  thereof;  and  owing  to  the  neg- 
ligence of  the  defendant  in  losing  said  sam- 
ples and  in  not  sooner  ascertaining  the 
whereabouts  of  the  same  said  samples  did 
not  arrive  at  said  New  Orleans,  nor  were 
they  delivered  to  said  Kelffer  Bros,  nntll 
on  or  about  January  17,  1899. 

"(8)  That  when  said  sampies  were  re- 
ceived by  said  Kelffer  Bros,  at  said  New 
Orleans  It  was  too  Inte  to  make  the  said 
changes  and  reship  said  samples  to  plaintiff 
In  time  to  be  used  by  him  In  any  wise 
in  his  said  business  during  the  season  for 
supplying  the  spring,  1899,  trade,  as  here- 
inafter stated ;  that  on  the  other  hand,  If 
said  samples  had  been  received  by  said 
Kelffer  Bros,  within  a  reasonable  time  as 
hereinafter  stated,  said  changes  could  have 
been  made  and  said  samples  resblpped  to 
the  plaintiff  In  time  to  be  used  by  him  In 
his  said  business  during  the  season  for  sup- 
plying the  spring,  1899,  trade,  as  herein- 
after stated. 

"(9)  That  owing  to  the  negligence  of  the 
defendant  as  aforesaid  the  plaintiff  was  pre- 
vented from  conducting  bis  said  business 
of  traveling  salesman  for  a  period  of  two 
months,  to  wit,  during  December,  1898,  and 
January,  1899;  that  said  period  was  the 
season  for  supplying  the  spring  trade  of 

1899,  and  plaintiff  was  wholly  unable  to 
supply  said  spring  trade  by  reason  of  not 
having  said  samples  during  said  period;  and 
plaintiff  was  unable  to  procure  other  sam- 
ples in  time  to  conduct  bis  said  business 
and  supply  said  spring  trade,  or  any  part 
thereof;  and  plaintiff  was  imable,  nnder 
the  circumstances  aforesaid,  to  secure  any 
other  employment  during  Raid  time  whatso- 
ever, bnt.  while  dnily  expo^-ting  to  be  noti- 
fied by  the  deieiulaiit  tlint  his  ^Id  samples 


had  been  found,  plaintiff  remained  Idle  dnr-' 
ing  the  whole  of  said  period. 

"(10)  That  by  reason  of  the  foregoing 
plaintiff  has  lost  the  commissions  which 
he  would  have  received,  but  for  the  negli- 
gence aforesaid  of  the  defendant.  In  the 
sum  of  at  least  eight  hundred  dollars  (f800.- 
00)  and  the  good  will  of  plaintiff's  said 
business  has  been  injured  by  the  negligence 
aforesaid  of  the  defendant  in  the  sum  of 
at  least  two  hundred  dollars  ($200.00).** 

As  will  be  seen  by  the  petition,  defendant 
in  error  seeks  to  recover  damages  because 
of  alleged  loss  of  commissions  -whicb  be 
claims  that  he  would  have  earned  by  the 
sales  of  goods  but  for  the  tmreasonable  de- 
lay In  the  transportation  and  dellvety  at 
their  proper  destination  of  the  samples  ship- 
ped, and  for  loss  of  good  will  of  his  busi- 
ness by  reason  of  such  delay.  By  section 
274G,  Wilson's  Rev.  &  Ann.  St.  1903.  It  Is 
provided  that  "the  detriment  caused  by  a 
carrier's  delay  In  the  delivery  of  freight  Is 
deemed  to  be  the  depredation  in  the  In- 
trinsic value  of  the  freight  during  the  delay, 
and  also  the  depreciation,  if  any,  In  the 
market  value  thereof,  otherwise  than  by 
reason  of  a  depreciation  In  Its  Intrinsic  value 
at  the  place  where  It  ought  to  have  been 
delivered,  and  between  the  day  at  which  it 
ought  to  have  been  delivered  and  the  day 
of  its  actual  delivery."  So  that,  there  be- 
ing no  claim  for  loss  In  either  the  market 
or  intrinsic  value  of  the  goods  shipped,  there 
can  l>e  no  recovery  under  the  allegations  of 
the  petition,  unless  the  knowledge  imparted 
to  the  railroad  company  by  defendant  In 
error  was  sufficient  to  put  It  upon  notice 
that  the  loss  of  commissions  and  loss  of 
good  will  would  be  the  direct  and  Immediate 
result  of  delay  In  the  delivery  of  the  goods 
shljiped;  for  under  the  provisions  of  the 
statutes,  and  In  the  absence  of  a  special 
contract  to  that  effect,  or  the  existence  of 
such  circumstances  and  knowledge  as  would 
charge  the  railroad  company  with  notice 
that  the  alleged  loss  would  be  the  direct 
and  immediate  result  of  failure  to  promptly 
deliver  the  goods,  the  only  damages  that 
could  reasonably  be  contemplated  Is  that 
disclosed  by  the  statute,  for  the  Legislature 
has  clearly  defined  what  shall  be  deemed 
to  be  the  damages  for  the  delay  In  delivery 
of  freight  by  common  carriers  in  ordinary 
cases.  It  Is  not  alleged  in  the  petition  that 
the  railroad  company  contracted  In  specific 
terms  that,  in  the  event  of  delay  in  the 
delivery  of  the  goods,  it  would  pay  for  the 
loss  of  commissions  and  of  good  will,  so 
that  the  only  question  for  our  determination 
Is:  Was  the  railroad  company  apprised  of 
such  facts  as  would  put  It  upon  notice  that. 
If  It  delayed  the  delivery  of  the  goods  ship- 
ped, Jacobs  would  sustain  the  loss  com- 
plained of  7  Or  was  the  contract  under  which 
the  goods  were  shipped  sufficient  from  Its 
nature  and  tetroM  to  imply  that  the  railroad 
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company,  In  case  of  default  upon  Ita  part, 
Would  pay  the  loss  of  commlsBlonB? 

In  the  case  of  Howard  t.  StlUwell  &  Blerce 
Mfg.  Co.,  139  U.  S.  199,  11  Sup.  Ct.  500,  35 
L.  Ed.  147.  being  a  case  involving  a  contract 
by  the  manufacturing  company  to  construct  a 
flouring  mill  for  Howard,  by  placing  ma- 
chinery therein  of  the  capacity  of  200  barrels 
of  flour  each  24  hours,  and  to  have  the  same 
completed  by  a  certain  time,  the  manufactur- 
ing company  brought  suit  for  the  balance 
due  on  the  contract,  and  Howard  sought  to 
offset  the  loss  of  profits  occasioned  by  the 
failure  of  the  manufacturing  company  to 
complete  the  contract  within  the  time  agreed, 
and  offered  testimony  to  show  "that  the 
market  price  per  barrel  for  flour  of  the  grade 
the  contract  sued  upon  stipulated  for,  be- 
tween the  middle  of  July,  1885,  and  the  mid- 
dle of  September,  1885,  was  $6  per  barrel; 
that  during  that  period  there  was  a  ready 
cash  market  value  in  Texas  for  said  grade 
of  flour  at  $5  to  $5.50  per  barrel,  and  that 
the  defendants  could  have  sold  200  barrels 
per  day  during  said  period  at  $5  per  barrel, 
and  that  upon  each  barrel  so  sold  they  would 
have  realized  $1  per  barrel  profit;  that  de- 
fendants had  purchased  and  held  on  storage 
during  said  period  a  sufllcient  quantity  of 
good  wheat  to  have  manufactured  200  barrels 
per  day  during  said  30  days ;  that  the  market 
price  during  said  period  of  such  wheat  was 
60  cents  to  70  cents  per  bushel,  and  that  the 
expense  of  turning  such  wheat  Into  flour 
during  said  period  was  80  cents  per  barrel; 
and  that  defendants  bad  In  their  employ  all 
necessary  laborers  and  skilled  workmen  to 
manufacture  said  wheat  Into  flour,  and  were 
fully  equipped  with  fuel  and  water  and 
everything  necessary  to  convert  said  wheat 
into  flour,  save  and  except  the  parts  and 
pieces  of  said  mill  which  plaintiff  contracted 
to  furnish  in  the  contract  sued  on."  The 
court,  having  on  motion  stricken  from  the 
defendants'  answer  that  part  which  sought  to 
recover  for  loss  of  profits  expected  to  be 
derived  from  sale  of  fionr,  sustained  an  ob- 
jection to  this  evidence;  and  the  Supreme 
Court  of  the  United  States,  in  the  opinion  by 
Mr.  Justice  Lamar,  say: 

"The  remaining  assignment  of  error,  which 
relates  to  the  striking  out  of  so  much  of  the 
defendants'  plea  as  sought  a  recovery  of  the 
profits,  and  the  refusal  of  the  court  to  allow 
any  evidence  to  be  Introduced  in  support  of  it, 
needs  no  extended  consideration.  The  ques- 
tion raised  by  it  is  whether  the  anticipated 
profits  of  the  defendants,  resulting  from 
grinding  wheat  into  flour  and  selling  the 
same,  had  the  mill  been  completed  at  the 
date  specified  in  the  contract,  can  be  recover- 
ed by  way  of  damages  for  delay  In  putting 
up  the  mill  machinery.  The  authorities  both 
in  the  United  States  and  England  are  agreed 
that  as  a  general  rule,  subject  to  certain 
well-established  qualifications,  the  anticipat- 
ed profits  prevented  by  the  breach  of  a  con- 
tract are  not  recoverable  in  the  way  of  dam- 


ages for  soch  breach;  but  In  the  application 
of  this  principle  the  same  uniformity  In  the 
decisions  does  not  exist  In  some  cases  of 
almost  exact  analogy  in  the  facts,  the  ad- 
judications of  the  courts  In  the  different 
states  are  directly  opi>osite.  The  grounds 
upon  which  the  general  rule  of  excluding 
profits  in  estimating  damages  rests  are  (1) 
that  in  the  greater  number  of  cases  such  ex- 
pected profits  are  too  dependent  npon  numer- 
ous, uncertain,  and  changing  contingencies  to 
constitute  a  definite  and  trustworthy  measure 
of  actual  damages;  (2)  because  such  loss 
of  profits  is  ordinarily  remote,  and  not,  as 
a  matter  of  course,  the  direct  and  Immediate 
result  of  the  nonfulfillment  of  the  contract; 
(3)  and  because  most  frequently  the  engage- 
ment to  pay  such  loss  of  profits,  In  case  of 
default  in  the  performance,  is  not  a  part  of 
the  contract  Itself,  nor  can  it  be  implied  from 
Its  nature  and  terms.  Sedgwick  on  Dam- 
ages (7th  Ed.)  vol.  1,  p.  108;  The  Schooner 
Lively,  1  Gall.  815,  325,  Fed.  Cas.  Ko.  8,403, 
per  Mr.  Justice  Story;  The  Anna  Maria,  2 
Wheat  327,  4  L.  Ed.  252;  The  Amiable 
Nancy,  3  Wheat  546,  4  L.  Ed.  450 ;  La  Amia- 
tad  de  Bues,  5  Wheat  385,  5  L.  Ed.  115; 
Smith  V.  Condry,  1  How.  28,  11  L.  Ed.  35; 
Parish  V.  United  States,  100  U.  S.  500,  25  L. 
Ed.  763 ;  Bulkley  v.  United  States,  19  Wall. 
37,  22  L.  Ed.  62.  But  It  is  equally  well  set- 
tled that  the  profits  which  would  have  been 
realized  had  the  contract  been  performed, 
and  which  have  been  prevented  by  its  breach, 
are  Included  in  the  damages  to  be  recovered 
In  every  case  where  such  profits  are  not  open 
to  the  objection  of  uncertainty  or  of  remote- 
ness, or  where  by  the  express  or  implied 
terms  of  the  contract  Itself  or  the  special 
circumstances  under  which  It  was  made  It 
may  be  reasonably  presumed  that  they  were 
within  the  intent  and  mutual  understanding 
of  both  parties  at  the  time  It  was  entered 
Into,  United  States  v.  Behan,  110  U.  S. 
338,  846,  346,  347,  28  L.  Ed.  168;  Western 
Union  Tel.  Ca  v.  Hail,  124  U.  S.  444,  454, 
450,  3  Sup.  Ct  577,  31  L.  Ed.  479;  Philadel- 
phia, Wilmington  &  Baltimore  Railroad  Co. 
V.  Howard,  13  How.  807,  14  L.  Ed.  157. 

"Cases  illustrating  various  phases  of  this 
rule  are  numerous.  One  of  the  leading  cases 
applicable  to  the  case  in  question  is  Hadley 
v.  Baxendale,  decided  In  the  Court  of  Ex- 
chequer at  Hilary  term,  1854.  9  Exch.  341, 
354,  356.  In  that  case  the  plaintiffs,  who 
were  the  owners  of  a  flourmlll,  sent  a  broken 
iron  shaft  to  the  office  of  the  defendants, 
who  were  common  carriers,  to  be  conveyed  by 
them  to  a  manufacturer  of  such  machinery, 
the  broken  shaft  to  serve  as  a  model  or 
pattern  for  the  new  one.  The  clerk  of  the 
defendants  in  their  office  was  told  that  the 
mill  was  stopped,  ttiat  the  shaft  must  be  de- 
livered immediately,  and  that  a  special  entry 
should  be  made.  If  necessary,  to  hasten  its 
delivery.  The  delivery  of  the  broken  shaft 
to  the  manufacturer  was  delayed  an  unrea- 
sonable length  of  tlm^  In  consequence  of 
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whlcb  the  plaintiff  did  not  receive  the  new 
shaft  for  some  days  after  the  time  it  ongbt 
to  baTe  been  received,  and  they  were  there- 
fore unable  to  work  their  mill  from  want  of 
the  new  shaft,  thereby  Incurring  a  loss  of 
profits.  It  was  held,  however,  tbat  such 
loss  of  profits  conld  not  be  recovered  as  dam- 
ages In  an  action  against  the  defendants  as 
common  carriers.  Baroa  Alderson,  in  de- 
livering the  opinion  of  the  court,  ]aid  down 
the  rale  of  law  as  follows:  'Now,  we  think 
the  proper  rule  lu  such  a  case  as  the  present 
is  this :  Where  two  parties  have  made  a 
contract  whlcb  one  of  them  has  broken,  the 
damages  whlcb  the  other  party  ought  to  re- 
ceive in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reasonably 
be  considered  either  arising  naturally — i.  e., 
according  to  the  nsual  course  of  things — 
from  such  breach  of  contract  itself,  or  such 
as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties,  at  the 
time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  It  Now,  If  the 
special  circumstances  under  which  the  con- 
tract was  actually  made  were  communicated 
by  the  plaintiffs  to  the  defendants,  and  thus 
known  to  both  parties,  the  damages  result- 
ing from  the  breach  of  such  a  contract,  which 
they  would  reasonably  contemplate,  would  be 
the  amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  these 
special  drcurastauces  so  known  and  com- 
municated. It  follows,  therefore,  that  the 
loss  of  profits  here  cannot  be  considered  rea- 
sonably such  a  consequence  of  the  breach  of 
contract  as  conld  have  been  fairly  and  rea- 
sonably Mmtemplated  by  both  parties  when 
they  made  this  contract.  For  such  loss 
would  nether  have  flowed  naturally  from  the 
breach  of  this  contract  In  the  great  multi- 
tude of  sudi  cases  occurring  under  ordinary' 
circumstances,  nor  were  the  special  clrcum- 
atancea,  which,  perhaps,  would  have  made 
It  a  reasonable  and  natural  consequeiice  of 
anch  breach  of  contract  cmununieated  to  or 
known  by  the  def«idant' 

"Tbat  case  baa  been  dtsA  with  approval, 
and  commented  on  by  many  of  the  courts  of 
this  country,  and  by  text-writers  as  well. 
The  general  principles  of  it  we  believe,  are 
recognized  and  enforced  in  most  if  not  all, 
of  the  several  states.  A  large  number  of 
the  cases  are  referred  to  In  Sedgwick  on 
the  Measure  of  Damages,  vol.  1,  pp.  66-76, 
and  5  Ency.  of  Law,  pp.  13,  15,  32-34,  and 
we  shall  attempt  no  extended  review  of  them. 
We  shall  content  onrself  with  a  reference 
to  a  few  of  the  leading  ones  most  nearly 
similar  to  the  one  before  na.  Pennypacker 
v.  Jones,  106  Pa.  237,  was  very  much  like  the 
present  one.  In  that  case  the  plaintiffs,  who 
owned  and  operated  a  flourmlll  in  Phila- 
delphia, entered  Into  a  contract  with  the  de- 
fendants, by  certain  of  the  terms  of  which 
the  defendants  were  to  place  In  their  mill, 
within  a  specified  time,  machinery  of  a  cer- 
tain capacity  to  make  flour  of  a  high  grade. 


The  machines,  when  fumtshed,  were  found 
not  to  make  a  high  grade  of  flour,  and  to  be 
Incapable  of  producing  the  stipulated  number 
of  barrels  per  day.  In  an  action  for  damages 
by  the  plaintiff  for  breach  of  the  contract  ft 
was  held  tbat  the  loaa  of  posalMe  profits, 
which  m^ht  have  been  made  If  tbo  mill  had 
run  properly,  waa  not  a  v^copet  subject  for 
danugee,  for  the  reaacm  that  nidi  damages 
were  too  ronote  and  vecolatlve.  In  deliver- 
Ing  the  (vlnt(m  of  the  court  Ur.  Justloe 
Green  nsed  this  longmge:  *It  was  no  port 
of  this  contract  that  the  plaintiffs  should 
make  profits,  w  even  hare  the  opportunity 
of  6ntng  wo,  by  carrying  on  a  buslnees  wltb 
the  •mtittUvsrf  wblch  fb»  defendants  screed 
to  erect  It  Is  not  like  to  tbe  sale  of  chattels 
or  of  land,  where  tbe  dUhrence  betwew 
ttie  contract  ralue  and  the  actual  or  mariut 
value  of  the  propwty  sold  r^treeents  direct- 
ly and  immediately  tbe  measure  of  the  par- 
ty's loss  or  gain  in  the  transaetian.  There 
the  possible  profit  Is  tbe  very  object  of  the 
contract  and  ia  necessarily  in  the  conten- 
platlon  of  the  partlea.  But,  when  a  machin- 
ist furoisbee  machinery  to  a  mill  ovma.  It 
la  no  part  of  bis  engagment  tbat  a  profitable 
business  shall  be  carried  on  with  the  ma- 
chinery furnished.  Of  course,  if  It  is  de- 
fective, he  Is  responsible  for  the  damage  re- 
sulting directly  from  such  defect;  but  that 
Is  a  very  dUEerent  thing  from  the  uncertain, 
remote,  and  speculative  profits  which  may  or 
may  not  be  made  in  the  business  to  be  done.' 
In  Callaway  Mining  ft  Manufacturing  Co.  t. 
Clark.  32  Mo.  306,  which  was  an  action  for 
the  seizure  and  detention  of  a  steamboat  by 
an  attachment  whlcb  was  discharged,  It  was 
held  tbat  the  measure  of  damages  was  only 
the  actual  dami^  sustained  by  the  seizure, 
and  tbat  the  Jury  could  not  be  permitted  to 
speculate  as  to  what  might  or  mi^t  not 
have  been  the  earnings  of  the  boat  during  tbe 
period  of  the  seizure.  Blancfaard  v.  Ely,  21 
Wend.  342,  34  Am.  Dec.  260,  was  an  action 
for  the  price  of  a  steamboat  The  defense 
was  that  part  of  the  machinery  of  the  boat 
was  unsound  and  imperfect,  whereby  con- 
siderable delay  was  caused,  and  that  the 
loss  of  the  probable  profits  that  would  have 
been  made  upon  the  trips  that  might  have 
been  run  during  the  time  the  vessel  was 
delayed  on  account  of  the  Imperfections  in 
its  construction  might  be  recouped  In  the  ac- 
tion for  tbe  price  of  the  boat  But  the  court 
held  that  such  contingent  profits  could  not  be 
allowed.  See,  also,  Olmstead  v.  Burke,  26 
IlL  86;  Winne  v.  Kelley,  34  Iowa,  339; 
Howe  Machine  Co.  v.  Bryson,  44  Iowa,  159, 
24  Am.  Rep.  735 ;  Freeman  v.  Clute.  3  Barb. 
424;  Grlffln  v.  Colver,  18  N.  T.  480,  69  Am. 
Dec.  718;  Wakeraan  v.  Wheeler  &  Wilson 
Mfg.  Co.,  101  N.  Y.  205,  4  N.  E.  264,  54  Am. 
St.  Rep.  676 ;  Brown  v.  Smith,  12  Cush.  366 ; 
Boyd  V.  Brown,  17  Pick.  453 ;  WlUingham  v. 
Hooven,  74  Ga.  233.  5S  Am.  Rep.  4S5;  Geor- 
gia Railroad  v.  Hayden.  71  Ga.  ffl8^  61  Am. 
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Rep.  274 ;  Bridges  T.  Lanham,  14  Neb.  309, 15 
N.  W.  704,  45  Am.  Rep.  121 ;  Houston  &  Tex. 
Cent.  By.  Co.  v.  Hill,  03  Tex.  381,  51  Am. 
Rep.  042 ;  Smith  t.  Coodir,  1  Uow.  28,  U  L. 
Ed.  36. 

"The  principles  announced  by  the  above- 
cited  authorities  lead  to  the  conclusion  that 
the  court  did  not  err  in  striking  out  that  part 
of  the  defendants'  plea  which  sought  to  re- 
corer  $12,000  as  the  profits  expected  to  be 
derived  from  the  sale  of  the  flour  which  they 
would  have  mannfactured,  and  in  excluding 
the  evidence  offered  in  support  of  the  claim 
therein  set  up.  Tested  by  them,  such  losses 
were,  In  our  opinion,  rather  remote  and 
speculative  than  direct  and  immediate,  re- 
sulting from  the  breach  alleged.  There  was 
no  stipulation  in  the  contract  that  the  de- 
fendant should  make  proSts  on  flour  from 
the  wheat  ground  up  by  the  machinery  which 
the  plaintiff  contracted  to  fumtsh  and  erect 
in  the  mill.  Nor  were  there  any  special  cir- 
cumstances attending  the  transaction  from 
which  an  understanding  between  the  par- 
ties could  be  inferred  that  the  plaintiff  was 
to  make  good  any  loss  of  profits  incurred  by 
a  delay  In  furnishing  and  putting  up  such 
machinery,  according  to  the  terms  of  the 
contract.  We  see  no  error  In  the  Judgment 
of  the  court  below  prejudicial  to  the  plain- 
tiffs In  error," 

See  Tootle  et  al.  v.  Kent  et  al.,  12  OkL 
674,  73  Pac.  310,  and  cases  therein  cited. 

There  is  no  allegation  in  the  petition  that 
the  agent  for  the  railroad  company  had  any 
knowledge  that  Jacobs  was  working  on  com- 
mission, and  that  bis  compensation  depended 
upon  the  sales  of  goods  by  bim,  or  that  be 
would  in  any  way  suffer  loss  by  delay  in 
delivering  the  goods  or  that  he  had  an  es- 
tablished trade,  and  that  delay  would  oc- 
casion loss  of  custom.  Nor  were  there  any 
special  circumstances  attending  the  trans- 
action from  which  the  agent  for  the  rail- 
road company  could  or  would  Infer  any  of 
these  things  as  a  natural  and  probable  result 
of  delay.  Giving  to  the  petition  the  most 
favorable  construction,  the  most  that  could 
possibly  be  said  is  that  the  railroad  company 
agent  was  informed  that  the  goods  to  be  ship- 
ped were  samples  essential  to  the  conduct  of 
Jacobs'  business,  and  that  he  could  do  noth- 
ing In  his  business  without  the  samples 
during  that  season.  From  this  Information 
It  cannot  be  said  that  the  company's  agent 
would  reasonably  Infer  that  Jacobs  was  a 
salesman  selling  tm  commission,  and  that 
bis  compensation  was  dependent  upon  the 
sales  made  by  him,  or  that  he  would  lose  bis 
trade  by  delay,  or,  in  fact,  that  he  would 
probably  suffer  any  loss  whatever. 


Many  authorities  Slight  be  dted;  some 
of  which,  perhaps,  may  be  apparently  dif- 
ficult to  reconcile.  In  view  of  the  facts  under 
consideration;  but  the  rule  as  laid  down  la 
the  case  of  Uadley  v.  Baxendale  has  been 
approved  and  followed  by  the  Supreme  Court 
of  the  United  States,  and  by  the  courts  of 
most  of  the  states.  And  while,  as  we  soy, 
some  cases  may  be  found  in  apparent  conflict 
as  to  the  right  of  recovery  under  a  par- 
ticular state  of  facts,  there  is  no  conflict  as 
to  the  rule  that  the  damages  sought  must  be 
such  as  may  fairly  and  substantially  be  coo- 
sldered  as  arising  naturally,  in  the  usual 
course  of  things,  from  the  breach  Itself,  or 
such  as  may  reasonably  be  supposed  to  have 
been  In  contemplation  of  the  parties,  at 
the  time  they  made  the  contract,  as  the 
probable  result  of  the  breadi  of  It.  And,  if 
special  circumstances  uudw  which  the  con- 
tract was  actually  made  were  communicated 
and  made  known  to  the  parties,  Uie  damages 
resulting  from  the  tweach  of  such  a  cwtract 
would  be  the  amount  of  Injory  which  would 
ordinarily  follow  from  a  breiwh  of  contract 
under  audi  special  circumstances  so  omo- 
mnnlcated  and  known.  "In  order  to  recov^ 
profits  In  case  of  a  breach  of  contract,  such 
profits  must  have  been  within  the  contem- 
plation of  the  parties  at  the  time  that  the 
contract  was  made,  and,  where  audi  profits 
do  not  enter  Into  the  contract  itself,  they 
will  be  denied.  Anticipated  damages,  differ- 
ent from  those  which  would  ordinarily  be 
sustained,  are  not  always  recoverable."  IS 
Cyc.  p.  36.  The  objection  to  the  Introduction 
of  evidence  should  have  been  sustained. 

At  the  trial  the  defendant  in  error  testified 
as  to  the  conversation  with  the  agent  of  the 
railroad  company,  snbstanttally  as  alleged  In 
the  petition.  At  the  conclusion  of  the  evi- 
dence, plaintiff  in  error  moved  the  court 
to  direct  the  Jury  to  return  a  verdict  for  the 
defendant  which  motion  was  by  the  court 
overruled,  and  exception  allowed,  and  which 
ru1ii%  of  the  court  is  also  assigned  as  error. 
It  necessarily  follows,  from  the  conclusions 
reached  as  to  the  allegations  in  the  petition, 
that  the  court  erred  In  not  anstaining  the 
motion  and  giving  the  Instruction  requested. 

There  are  other  assignments  of  error ;  but. 
88  the  conclusion  reached  by  us  necessarily 
requires  a  reversal  of  the  Judgment  of  the 
trial  court,  It  will  not  be  necessary  to  con- 
sider them  at  this  time. 

The  Judgment  of  the  district  court  Is  re- 
versed, at  cost  of  defendant  in  error,  and  re- 
manded to  that  cour^  with  directions  to  va- 
cate die  Judgment  and  order  overruling  the 
motion  for  a  new  trial,  and  to  grant  a  new 
trial.  AH  the  Justices  concurring,  except 
BtTRWELL,  J.,  who  tried  the  case  below, 
not  sitting. 
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DAVIS  et  al.  T.  TERRITORT. 
(Supreme  Coart  of  Oklahoina.   Sept.  5,  1005.) 

1.  Cbiuinal  Law— Continuancb  — Affida- 
vit. 

Where,  Id  the  trial  of  a  criminal  cause,  an 
affidavit  for  oontinnance  is  presented  on  be- 
half of  a  defendatit  upon  the  ground  that  a 
witnetu  whose  testimony  is  material  to  de- 
fendant's defense  is  absent,  notwithstandine  due 
issue  of  process  for  his  appearance,  and  the 
affidavit  sets  out  what  the  abaent  witneaa  would 
testify  to  if  present,  and  the  prosecution  admits 
that  if  the  absent  witness  were  present  he 
would  so  testify,  and  that  the  afBdavit  may  be 
read  In  evidence  as  the  deposition  of  the  aosent 
witnesR.  it  is  not  error  for  the  district  ooart  to 
overrule  the  motion  for  a  contlnaanoe  and 
proceed  to  the  trial  -of  the  cause. 

2.  Same— Motion   fob   New  Tbiai^Newi.t 
DiBcovERED  Evidence. 

A  motion  for  a  new  trial  on  the  ground  of 
newly  dlBCOvered  evidence  which,  through  the 
exercise  of  due  diligence,  counsel  for  the  de- 
fendant were  unable  to  discover  before  the  trial, 
and  which  said  evidence,  as  shown  by  the 
motion,  was  the  testimony  of  a  witness  who  had 
testi^ed  on  behalf  of  the  territory  on  the  trial 
of  the  cause,  and  whose  testimony  might  have 
been  discovered  by  the  use  of  ordinary  diligence, 
b  properly  overruled  by  the  trial  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  H  1335,  1330.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Greer  County; 
before  Justice  James  K.  Beauchamp. 

F.  W.  Davis  and  otbers  were  convicted  of 
larceny,  and  Davis  brings  error.  Affirmed. 

Stewart  &  Robinson  and  J.  L.  Carpenter, 
for  plaintiff  in  error.  P.  C.  Simons,  Atty. 
Gen.,  Don  C.  Smith,  Asst  Atty.  Gen.,  and 
Chas.  M.  Thacber,  Co.  Atty.,  for  the  To-ritory. 

GILLETTE,  J.  At  the  February,  1904, 
term  of  the  district  court  of  Greer  county, 
Okl..  the  defendant  was  indicted  by  the  grand 
jury  of  said  county,  together  with  one  Ed.  A. 
Davis  and  J.  G.  Smith,  charged  with  the  of- 
fense of  grand  larceny.  The  Indictment  was 
returned  and  filed  on  the  11th  day  of  Feb- 
ruary, and  charged  the  offense  to  have  been 
committed  on  the  23d  day  of  October,  1903. 
On  the  13th  day  of  February,  1904.  the  de- 
fendant was  arraigned,  and  entered  a  plea 
of  not  guilty  on  the  15th  of  February,  the 
cause  was  set  for  trial  on  the  19th.  and  the 
defendant.  Immediately  on  the  case  being  set 
for  trial,  obtained  a  subpcena  to  be  Issvied  for 
one  Ben  TIgmnn,  a  resident  of  Roger  Mills 
county,  and.  as  he  states  in  his  affidavit,  "for- 
warde<l  to  the  slierlCf  of  Roger  Mills 
county."  The  case  came  on  for  trial  on  the 
19th  of  February,  and  defendant  applied  for  a 
continuance  in  consequence  of  the  absence  of 
the  said  witness,  Ben  Tlgman ;  the  affidavit 
for  continuance  alleging  that  the  witness. 
If  present,  would  testify  "that  on  a  trip  which 
he  made  Into  Roger  Mills  county  he  had  met 
and  conversed  with  the  defendants ;  that  on 
the  morning  of  the  23d  of  October,  1903,  he 
saw  the  defendants  at  the  Star  wagon  yard, 
stopped,  tied  his  horse  to  their  wagon,  and 
engaged  into  conversation  with  them;  that 


during  the  conversation  he  tied  a  piece  of 
rawhide  hobble  to  their  wagon,  saying,  as  he 
did  so,  that  he  found  It  in  the  public  high- 
way south  of  town."  The  territory  admitted 
the  facts  set  out  In  the  affidavit,  and  there- 
upon the  trial  proceeded.  The  evidence  dis- 
closes that  on  the  evening  of  the  23d  day  of 
October,  190.3,  the  complaining  witness,  H.  C. 
Greer,  left  two  wagons  loaded  with  cotton 
standing  In  his  cotton  field  at  a  distance  of 
about  150  yards  from  the  highway,  and  that 
at  some  time  during  the  night  some  one  took 
from  these  two  wagons  about  900  pounds  of 
cotton  left  therein.  The  following  morning, 
Greer,  on  returning  to  the  field  for  the  pur- 
pose of  taking  It  to  the  gin.  and  observing 
that  a  large  quantity  had  been  removed  from 
each  of  the  wagons,  immediately  set  about  to 
find  out  what  had  become  of  It.  He  first 
noticed  that  there  were  numerous  tracks 
of  three  different  persona  leading  from  the 
wagons  to  the  road;  the  appearance  Indi- 
cating that  the  parties  had  passed  back 
and  forth  between  the  wagons  and  the 
road  several  times.  These  tracks  Indicated 
that  the  one  party  had  worn  boots  with  a 
rather  high  heel,  with  round-headed  nails  on 
one  side  of  the  heel;  another  seemed  to 
have  worn  a  broad-soled  flat  shoe ;  and  the 
third  a  pair  of  slippers  or  soft  light  shoes. 
Following  these  tracks  to  the  road.  It  there  ap- 
peared a  wagon  and  team  had  been  stopped  for 
some  time  and  cotton  loaded  into  the  wagon. 
The  team  appeared  to  have  been  shod,  and  to 
have  been  driven  from  that  point  towards  the 
city  of  Mangum.  It  further  appears  from 
the  evidence  that  the  three  men  Indicted  In 
this  case  drove  a  wagon  partly  loaded  with 
cotton  Into  a  wagon  yard  in  the  city  of  Man- 
gum  some  time  during  the  night  of  October 
23,  1908,  and  remained  there  until  the  follow- 
ing day;  that  early  In  the  morning  of  the 
24th  two  of  the  men  drove  the  wagon  and 
cotton  to  the  gin  and  sold  It,  receiving  $25.37 
therefor,  and  afterwards  returned  the  wagon 
and  team  to  the  wagon  yard.  A  piece  of  raw- 
hide bobble  was  found  at  the  place  where  the 
cotton  had  been  loaded  Into  the  wagon  on 
the  highway,  and  the  balance  of  the  hobble 
was  found  on  the  wagon  of  the  defendants 
In  the  wagon  yard  at  Mangum.  The  team 
driven  by  defendants  to  the  wagon  yard  were 
shod.  Two  of  the  three  defendants  charged 
with  the  offense  fled  from  the  city  of  Man- 
gum and  were  pursued  by  the  sheriff  10  or  11 
miles  before  being  overtaken  and  arrested. 
The  other  was  arrested  In  the  city  of  Mangum. 
The  elder  Davis,  when  arrested,  gave  his 
name  as  Johnson.  The  yc^Htger  said  his  name 
was  Ray.  Both  have  since  admitted  their 
names  were  Davis.  All  three  were  arrested 
on  the  24th  of  October,  the  day  following  the 
disappearance  of  the  cotton.  The  sheriflT  re- 
moved the  footwear  of  the  defendants  and 
found  one  wore  boots  with  a  small  heel,  one 
broad-soled  shoes,  and  one  8llpi>ers,  These 
he  took  on  October  2."itb  to  the  field  where  the 
wagons  had  stood  from  which  the  cotton  had 
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been  taken,  and  on  trying  the  footwear  of 
these  parties  In  the  trades  there  fonnd,  be- 
tween the  place  where  the  wagon  had  stood  and 
the  highway  where  the  cotton  had  been  loaded 
into  another  vagon,  that  this  footwear  fitted 
exactly  Into  the  tradES  there  found.  This 
was  substantially  all  the  evidence  offered  by 
the  territory,  and  the  defendants  offered  no 
testimony,  except  the  affldarlt  for  a  continu- 
ance, in  which  was  set  out  what  It  claimed 
the  witness  Ben  legman  would  testify  to,  If 
present,  and  whl^  had  been  admitted  by  the 
territory  at  the  begbmlng  ot  the  trlaL  The 
d^endants  were  all  tried  together,  and  all 
found  guilty  the  Jury  trying  the  case.  The 
plaintiff  In  error,  F.  W.  Davis,  filed  a  motion 
for  a  new  trial,  and  also  a  motion  In  arrest 
of  Judgment.  These  were  duly  presented  to. 
and  considered  and  overruled  by,  the  court, 
and  thereupon  each  of  the  defradants  were 
smtenced  to  two  years  in  the  state  prison. 
From  this  sentence  and  judgment  the  plain- 
tiff ia  error  brings  the  case  by  appeal  to  this 
court 

Several  assignments  of  errw  are  contained 
in  the  petition  in  orror,  but  only  two  are  pre- 
srated  In  the  brief  of  plaintiff  In  error, 
viz.:  (1)  The  court  erred  in  overruling  the 
motion  of  plaintiff  in  ertm  for  a  continuance. 
(2)  Said  court  erred  in  overruling  motion  ot 
plalntlfl  in  error  for  a  new  trial. 

As  to  the  first  proposition,  the  terrltwy  ad- 
mitted the  witness  would  testify  as  set  out  in 
the  afildavit,  and  at  the  conclusion  of  the  evi- 
dence on  the  iwrt  of  the  torltory  the  affidavit 
was  read  to  the  Jury,  and  they  were  Informed 
that  the  afildavit  was  received  as  the  testl- 
mony  of  the  witness.  Counsel  seem  to  be  ap- 
preh^ive  that  the  Jury  did  not  give  full 
credence  to  the  facts  stated  in  the  affidavit 
This  may  or  may  not  be  so,  but  in  any  event 
the  Jury  would  have  exercised  the  same  dis- 
cretion in  this  respect  as  If  the  witness  had 
been  personally  present  and  testifying.  In 
the  argument  xjt  counsel,  to  the  effect  that  the 
defendant  was  forced  to  trial  so  speedily 
after  his  arrs^nment  after  indictment  as  that 
he  was  not  given  time  to  make  a  proper  de- 
fense, we  cannot  concur.  Be  offered  no 
grounds  for  a  continuance,  except  the  absmce 
of  one  Tigman,  who,  be  stated,  would  tentify 
as  hereinbefore  set  out  It  was  proper  on 
behalf  of  the  territory  to  admit  that  such 
witness  would  so  testify  and  proceed  with 
the  trial  of  the  case.  See  State  v.  Lund,  49 
Kan.  680.  SI  Pac.  146;  State  v.  Stickuey, 
53  Kan.  308.  36  Pac.  714, 42  Am.  St.  Rep.  284- 
In  the  case  last  above  referred  to.  the  Su- 
preme Court  of  Kansas,  having  this  same 
proposition  before  It  for  determination,  used 
the  following  language,  viz. :  "The  state  con- 
sented that  the  affidavit  for  continuance 
should  be  read  as  the  deposition  of  the  absent 
witness,  and  the  court  denied  the  continuance 
and  set  the  case  to  trial  on  December 
2l8t  It  thus  appears  that  the  trial  of  Stick- 
ney  did  not  occur  until  eight  days  after  bis 
arrest  and  preliminary  examination,  it  la 


true  that  be  only  procurefl  counsel  two  days 
before  the  trial,  but  there  was  then  time  to 
ascertain  from  the  appellant  the  names  of 
of  needed  wltneiises  and  the  testimony  he  ex- 
pected to  obtato  from  them.  The  only  wit- 
ness named  In  the  affidavit  and  whose  testl- 
mmiy  he  hoped  to  procure  iras  Payne;  and, 
as  the  state  consented  to  treat  the  affidavit 
aa  the  deposition  of  the  absent  witoess.  It 
cannot  be  held  that  orror  was  committed  in 
denying  the  continuance."  There  was,  we 
think,  no  error  in  the  trial  court  refusing  a 
continuance  of  the  case  for  the  want  of  the 
testimony  of  a  witness  which  vras  admitted 
and  which  could  be  presented  for  the  con- 
sideration of  the  Jury. 

In  this  connection  we  think  It  proper  to  ob- 
serve, with  reference  to  ttie  testimony  of  such' 
witoess,  that  it  referred  to  mly  one  dream- 
stance  offered  in  evidence,  and  whldi  dr> 
cumstance.  If  eliminated  altogether,  would 
leave  the  verdict  of  the  jury  supported  by 
suffldent  evidence.  The  wagon  partly  loaded 
with  cotton,  driven  by  three  men  into  the 
wagon  yard  at  Mangnm  in  the  nighttime, 
taken  out  early  In  the  morning  by  two  of  the 
d^endants,  and  the  cotton  alleged  to  have 
been  stolen  unloaded  and  returned  to  the 
yard,  and  no  explanation  ^vea  as  to  when  or 
whore  defendants  obtained  the  cotton,  the 
failure  and  refusal  by  dtf endants  to  give  their 
true  names,  the  flight  of  two  of  the  respond- 
ents, together  with  the  extraordinary  corre- 
apondence  of  the  trades  In  tile  cotton  field  with 
each  piece  of  the  footwear  of  the  defendante 
(leaving  out  the  bobble  strap),  was  all  be- 
fore the  court  and  Jury  at  the  time  the  de> 
murrer  to  the  evidence  was  interposed,  and 
we  have  no  hesitation  in  approving  the  order 
of  the  court  overruling  it 

The  case  of  Miller  v.  United  States,  8  Okl. 
315,  57  Pac.  836.  relied  upon  by  the  plaintiff 
in  error,  has  no  parallel  In  the  case  at  bar. 
In  that  case  Miller  was  arrested  December 
2d,  and  the  case  set  tor  trial  December  3d ; 
time  being  refused  to  secure  the  attendance 
of  witoesses  material  to  bis  defense,  or  for 
time  in  which  to  silov  bis  counsel  to  properly 
prepare  for  trial,  they  being  unable  to  see 
him  until  the  hour  of  trial.  In  this  case 
there  was  a  week's  time  for  preparation,  and 
a  continuance  was  asked  to  secure  testimony 
upon  the  single  point  set  out  In  the  affidavit^ 
wlilch  was  admitted. 

We  have  examined  the  evidence  offered  on 
the  motion  for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence,  and  are  of  the 
opinion  that  the  trial  court  committed  no 
error  in  Its  ruling  tbweoo.  The  witoess 
Tlnsley,  whose  affidavit  is  offered  to  support 
of  the  motion  tor  a  new  trial,  was  before  the 
court  upon  the  trial  as  a  witness,  and  the 
exercise  of  ordhiary  diligence  would  have 
brought  this  testlmimy  to  the  attention  of  the 
Jury,  and  we  are  further  of  the  opinion  that 
the  allegations  of  this  affidavit  would  not 
have  Justified  the  court  below  to  setting  aside 
the  verdict  rendered. 
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Finding  no  error  In  the  record,  the  judg- 
ment of  the  trial  court  la  affirmed.  All  the 
Justices  coiiciirrii«,  except  BEAUCHAMP, 
J.,  who  presided  In  the  court  below,  not  alt* 
tins. 


REGMIBB  T.  TERRITORY. 
(Snprenie  Court  of  Oklahoma.  8ept  9,  1905.) 

1.  howcide— man8la17cihteb  in  thk  flbst 
Deobeb. 

Where  the  indictment  charges  the  crime  of 
murder,  and  the  evidence  shows  the  crime  to 
have  been  committed  by  lying  in  wait  and 
shooting  the  deceased,  and  the  defense  is  that 
of  an  alibi,  and  no  evidence  is  introduced  on 
the  trial  by  the  defendant  other  than  in  support 
of  his  defense  of  alibi,  and  the  testimony  on 
behalf  of  the  territory  shows  a  willful  and  de< 
liberate  shooting,  resulting  in  death,  it  is  error 
in  the  instructions  of  the  court  to  submit  to 
the  jury  the  question  of  the  guilt  or  innocence 
of  the  detoidant  of  the  crime  of  manslaughter 
In  the  first  degree  included  in  such  indictment 

2,  Cbikinal  LiAW— EviDBncK — Res  Gestae. 

Where,  in  the  trial  of  a  person  charged 
with  the  crime  of  murder,  it  is  shown  that  he 
was  shot  from  ambush  1^  some  person  about 
175  yards  distant,  and  shortly  after  the  shooting 
the  deceased  said  to  his  brother,  who  was 
present  at  the  shooting,  "Do  you  know  who  did 
this?"  and  the  brother,  answering,  stated,  "One 
of  them  was  Will  R^nier,"  and  the  deceased 
replied,  "Yes,  and  the  other  one  was  John 
Labrier,**  Acid,  such  conversation  was  inadmis- 
sible as  res  gestce. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Beaver  Coontr; 
before  Justice  J.  L.  Pancoast 

William  L.  Regnler  was  couTlcted  of  man- 
BlaniEbter,  and  brings  error.  Reversed. 

IVancIs  C.  Price  and  O.  T.  Toombs,  for 
lOalntUf  In  error.  P.  a  Simons,  Atty.  Gen., 
for  the  Territory, 

OILI^BTTB,  X  The  plalntUF  In  enor. 
'William  L.  RegnlOT,  was  In  the  district  court 
of  Beavo-  county  Indicted  and  tried  for  tbe 
crime  of  murder  In  causing  the  death  of  W. 
A.  Rowan,  April  15,  19<^  The  jury  trying 
ttie  cause  returned  a  Terdlct  against  him, 
finding  him  gull^  of  manslaughter  Id  the 
first  degree;  and  on  tbe  20tb  day  of  October 
following,  after  motions  for  a  new  trial  and 
In  arrest  of  Judgment  had  been  heard  by  tbe 
court  and  overruled,  tbe  court  rendered  Judg- 
ment against  plaintiff  In  error,  sentencing 
btm  to  15  years'  confinement  In  the  territorial 
priscm.  From  tbis  Judgment  and  sentence 
the  defmdant.  plaintiff  In  error,  brings  the 
case  to  tills  court,  alleging  error. 

The  facts  In  tbls  case  show  that  tbe  de- 
ceased, W.  A.  Rowan,  at  the  time  of  tbe 
shooting  was  engaged  In  the  act  of  cutting 
a  wire  fence  which  separated  two  ranges  in 
Beaver  comity.  He  was  accompamed  by  bis 
brotiier,  Charles  Rowan,  who  was  standing 
a  short  distance  away  from  him.  It  appears 
that  this  line  fence  had  been  the  subject  ttf 
ccmtrorer^  between  the  settlers  theretofore. 
While  tbe  deceased  was  In  the  act  ot  cutting 
this  fence  with  a  pair  of  nippers,  be  was  shot 


by  some  person  wbo  was  ambnsbed  behind 
some  rocks  on  the  side  of  the  hill  to  the  west 
of  blm,  at  a  distance  of  about  175  yards. 
From  the  person  so  ambushed  the  deceased 
received  two  wounds;  one  a  slight  flesh  wound 
In  the  side,  the  other  through  the  arm,  which 
caused  bis  death.  Tbe  brother  who  was 
with  tbe  deceased  was  shot  at  the  same  time 
through  tbe  leg,  and  one  of  their  saddle 
horses  was  killed.  Whoever  fired  the  fatal 
shot  was  evidently  lying  In  wait  for  the  de- 
ceased, and  fired  it  with  tbe  Intent  of  kilUng 
or  doing  him  great  bodily  barm. 

Upon  the  trial  ot  the  cause  no  defease  was 
offered  other  than  that  of  an  alibi,  and  at  the 
conclusion  of  the  testimony  tbe  court,  in  In- 
strnctlng  the  Jury,  incloded  In  bis  Instruc- 
tions tbe  toUowing:  *'The  homicide  to  which 
the  evidence  may  be  applied  in  tbis  case  is 
either  murder  or  manslaughter  In  tbe  first 
degree."  To  fbe  giving  of  this  mstmctlw 
the  defendant  at  the  time  exceed,  and  ex- 
cepted to  any  instruction  deflniiv  and  au- 
thorizing tbe  Jury  to  consider  Uie  crime  of 
manslaughter  In  the  first  degree.  Man- 
slaughter in  the  first  d^ree  is  d^ned  by  tbe 
statute  of  Oklahoma  as  foUows:  **FlrBt, 
when  perpetrated  wltlioat  a  design  to  effect 
death  by  a  pwson  wtdle  engaged  In  the  cwn- 
mission  of  a  misdemeanor.  Second,  when 
perpetrated  widiout  a  dedgn  to  effect  deafli, 
and  in  a  heat  of  passion,  but  in  a  cruel  and 
unusual  manner,  or  by  means  of  a  dangwous 
weapon,  unless  it  is  committed  nndn  such 
circumstances  as  oonstituto  excusable  or  Jus- 
tlflable  bmnictde."  Wilson's  Rev.  &  Ann.  St 
1803,  I  2175.  The  Instruction  objected  to 
was  given  by  the  court  because  of  the  lan- 
guage of  the  second  8ubdlvisi(m  of  the  stat- 
ute above  quoted:  "When  perpetrated  with- 
out a  design  to  effect  death";  the  court  re- 
making at  the  time  sentence  was  pronounced 
as  follows:  'TTbe  only  reason  in  ttils  case 
why  the  verdict  dMuId  be  manslaughter  In 
the  first  degree,  bistead  of  murder,  was  a 
question  as  to  whether  or  not  the  Intent  was 
absolutely  to  kill  or  simply  to  wound  and 
malm." 

We  are  of  the  opinion  that  the  fttcte  In  this 
case  do  not  submit  to  the  Jury  tbe  question 
of  such  Intent  A  man  Is  inresumed  to  In- 
tend the  natural  and  consequent  result  of 
bis  own  act.  and  In  this  case  there  is  a  lytog 
In  wait,  showing  a  deliberate  and  premeditet- 
ed  purpose,  and  the  shot  fired  from  such  a 
dlstence,  with  the  wonderful  accuracy  shown 
the  evidence  in  tbls  case,  sffecludes  any 
1dm  other  than  that  they  wore  flred  with  a 
murderous  design.  The  stetnteof  Oklahoma 
(section  2168,  Wilson's  Rev.  &  Ann.  St  1903) 
provides:  '*A  design  to  effect  death  Is  in- 
ferred tnm  tbe  fact  of  klUing,  unlew  the 
circumstances  raise  a  reasonable  doubt 
whether  such  design  existed."  No  drcnm- 
atancea  were  shown  In  evidence  in  this  case 
Intended,  or  tmdlng,  to  show  tliat  tbe  design 
with  which  the  fatal  shot  was  fired  was 
other  Oian  to  effect  death.  Tbe  guilty  party 
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was  lying  In  wait,  no  words  were  or  could 
be  spoken,  and  no  fact  or  circumstance  Is 
shown  in  evidence  to  raise  a  reasonable  doubt 
as  to  what  the  design  or  purpose  was  when 
such  shot  was  fired.  To  submit  to  tbe  Jury 
under  such  circumstances  the  right  to  deter- 
mine the  Intent,  motive,  or  purpose  In  firing 
such  shot  would  be  equivalent  to  nullifying 
the  statute,  and  permitting  the  Jury  to  con- 
clude at  will,  and  not  by  force  of  the  evi- 
dence, that  there  was  a  design  to  maim 
simply,  and  not  to  kill.  We  think  it  was 
error,  under  the  circumstances  of  this  case, 
to  submit  to  the  jury  for  their  consideration 
In  arriving  at  a  verdict  any  degree  of  homi- 
cide other  than  that  charged  in  the  Indict- 
ment, which  was  murder.  A  majority  of 
the  Judges  of  this  court  hold  that  this  error 
Is  one  the  defendant  cannot  complain  of,  but 
the  writer  of  this  opinion  cannot  agree  with 
them  in  such  conclusion.  See  Sparf  &  Han- 
son V.  V.  S.,  156  U.  S.  715,  15  Sup.  Ct  273, 
3e  L.  Ed.  343;  Stevenson  t.  U.  S.,  162  U.  8. 
313,  16  Sup.  Ct.  839,  40  L.  Ed.  980;  also.  State 
V.  Robinson  (Wash.)  41  Pac.  51;  State  v.  Cole 
(Iowa)  17  N.  W.  183;  State  v.  Cantleny 
(Minn.)  24  N.  W.  458;  State  v.  McPhail 
(Wash.)  81  Pac.  683;  Dlckerson  v.  State  (Wis.) 
4  N.  W.  321;  Tolbirt  v.  State  (Ga.)  47  S.  E. 
544;  Davis  v.  U.  S.,  165  U.  S.  373,  17  Sup.  Ct 
360,  41  L.  Ed.  750. 

There  is  one  other  ground  of  error,  submit- 
ted in  the  assignments  of  error  in  this  case, 
which  we  will  notice.  During  the  trial  of  the 
case,  and  while  evidence  was  being  taken  on 
behalf  of  the  territory,  Charles  Rowan,  a  broth- 
er of  the  deceased,  who  was  present  at  the 
time  the  fatal  shot  was  fired,  testified  with  ref- 
erence to  the  occurrence,  and,  after  detailing 
tbe  circumstances  of  tbe  shooting  of  bis 
brother,  testified  as  follows:  "Q.  About  how 
far  did  you  have  to  go?  A.  Something  like 
30  yards.  Q.  Something  like  30  yards.  Did 
you  catch  his  horse?  A.  Yes,  sir.  Q.  What 
did  you  do  with  the  two  horses,  when  you 
»  had  them?  A.  Rode  my  horse  and  led  my 
brother's  horse  back  to  him,  leaned  over,  and 
handed  him  the  bridle  reins.  Q.  What  did 
be  attempt  to  do  then?  A.  Get  on  his  horse. 
Q.  I  will  ask  you  to  state  whether  or  not  he 
did.  A.  No,  sir.  Q.  W^hy  not?  A.  Because 
he  had  no  use  of  his  arm.  Q.  Well,  what 
horse  did  he  get  on,  if  be  got  on  a  horse? 
A.  My  horse.  Q.  I  will  ask  you  to  state  If 
about  that  time  you  had  any  conversation 
with  your  brother  in  regard  to  the  identity 
of  the  parties  who  did  the  shooting.  A.  Yes, 
sir.  Q.  Now,  I  will  ask  you  to  state  what 
that  conversation  was.  By  tbe  court:  How 
long  was  it  that  this  conversation  occurred 
after  the  last  shot  was  fired?  A.  Couldn't 
have  been  more  than  a  minute.  By  the  court; 
Who,  If  any  one,  was  present,  besides  you 
and  your  brother?  A.  No.  sir.  By  the 
court:  Had  your  brother  bad  any  opportu- 
nity to  talk  to  any  one  other  than  yourself? 
A.  No,  sir.  By  the  court :  Up  to  that  time? 
A.  No,  sir.   Q.  State  the  conversation  that 


took  place  where  your  brother  was  at  that 
time.  A.  When  my  brother  got  oH  my  horse, 
and  before  I  started  back  after  bis  horse,  he 
laid  down  on  the  ground,  and  as  he  laid 
down  he  says.  "Do  you  know  who  did  thte?* 
and  I  says,  *One  of  them  was  Will  Regnler.' 
Q.  You  says,  'One  of  them  was  Will  Regnler*? 
A.  I  says,  'One  of  them  was  Will  B^lw.' 
Q.  What  Will  Regnier?  A.  The  defendant. 
Q.  Go  ahead.  A.  My  brother  says,  'Tes.  and 
the  other  one  was  John  Labrler.'  Q.  What 
did  you  do  then  ?  A.  Then,  after  this  conver- 
sation, I  went  back  and  caught  my  brother's 
horse,  and  led  him  back  and  banded  him  tbe 
bridle  reins,  and  he  tried  to  get  on  the  horse, 
and  couldn't,  because  he  had  no  use  of  his 
arm,  and  then  I  helped  him  on  my  horse, 
and  got  on  my  brother's  horse."  It  Is  In- 
sisted that  the  declarations  of  the  deceased 
shown  In  the  foregoing  testimony,  where  in  a 
conversation  Is  detailed  between  the  witness 
and  his  deceased  brother — ^"When  my  brother 
got  off  my  horse,  and  before  I  started  back 
after  his  horse,  he  laid  down  on  the  ground, 
and  as  be  laid  down  he  says,  'Do  you  know 
who  did  this?'  and  I  says,  'One  of  them  was 
Will  Regnler,'  and  my  brother  says,  'Yes, 
and  the  other  one  was  John  Labrler* " — ^Is 
material  error. 

This  declaration  was  admitted  by  the  court 
as  a  part  of  the  res  gestie.  In  point  of  time 
at  which  the  declaration  was  made  with  ref- 
erence to  the  firing  of  the  fatal  shot,  there 
Is  no  objection,  and  It  Is  shown  to  have  been 
made  so  soon  afterwards  that  the  occurrence 
must  have  been  the  one  thing  uppermost  in 
the  minds  of  the  parties,  and.  as  shown  in 
the  testimony,  was  only  a  minute  or  two 
afterwards.  There  are  many  respectable 
authorities  which  hold  that  declarations  made 
after  a  much  greater  lapse  of  time  are  ad- 
missible as  res  gestse,  notably  the  case  of 
Lewis  v.  State  (Tex.  App.)  15  S.  W.  642. 
where  an  hour  and  a  half  Is  shown  to  have 
elapsed  between  the  time  of  Injury  and  tbe 
declaration  objected  to;  the  court  In  that 
ease  saying:  "In  order  to  constitute  decla- 
rations a  part  of  tbe  res  gestse,  It  is  not  neces- 
sary that  they  were  precisely  coincident  in 
point  of  time  with  the  principal  fact.  If 
they  spring  out  of  the  principal  fact,  tend 
to  explain  it.  were  voluntary  and  spontane- 
ous, and  made  at  a  time  so  near  it  as  to 
preclude  the  Idea  of  delltwrnte  design,  they 
may  be  regarded  as  contemporaneous,  and  are 
admissible  in  evidence."  In  Johnson  v.  State 
(Wyo.)  58  Pac.  761,  tbe  declaration  under 
consideration  was  made  within  an  hour  after 
the  injury,  and,  discussing  Its  admissibility, 
tbe  court  say:  "Almost  Immediately  after 
being  shot,  the  deceased  was  carried  Into  the 
house  by  the  defendant  and  others.  The  de- 
fense offered  to  prove  that  a  short  time 
after  being  carried  In.  the  deceased,  upon 
being  asked  how  It  occurred,  said:  'Johnson 
shot  me.  but  he  did  not  Intend  to  do  it*  The 
witnesses  say  that  they  do  not  know  how  long 
after  the  abooting  this  statement  was  made; 
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tbat  It'  may  have  been  half  an  hour  or  an 
bonr;  tbat  It  was  not  long.  The  evidence  was 
excladed,  as  not  b^ng  a  part  of  tlie  res  gestsa. 
The  question  Is  confessed  to  be  one  of  mocb 
difficulty,  and  the  cases  are  voy  numerous, 
and  not  very  harmonious.  The  early  rule 
was  Tery  strict  that  the  declaration  must  be 
precisely  contemporaneous  with  the  main 
transaction  charged  as  an  ofTeose.  Later 
It  has  been  held  that  the  element  of  time  Is 
not  always  material,  and  that  no  general 
rule  can  be  stated,  but  that  each  case  must 
stand  upon  Its  own  facts.  But  It  seems  to  be 
generalbr  hehl,  If  the  statement  Is  mere  nar- 
ration, wholly  unconnected  with  the  principal 
fact.  It  l8  Inadmissible.  Upon  the  other  hand, 
!f  It  springs  spontaneously  out  of  the  princi- 
pal fact,  is  in  direct  connection  with  it,  Is 
llloBtratlTe  and  explanatory  of  it,  the  declara- 
tion should  be  admitted,  although  It  may  be 
narrative  In  form,  and  although  it  may  be  sep- 
arated from  the  principal  fact  by  a  lapse  of 
time  more  or  less  considerable."  In  State  v. 
Martin  (Ma)  28  S.  W.  12,  the  court,  after 
dtlng  numerous  authorities  for  its  conclu- 
sion, states:  "These  cases  sufficiently  indi- 
cate the  manner  In  which  the  courts  apply 
the  general  principle  which  admits  or  ex- 
cludes evidence  as  a  part  of  the  res  gestae, 
and  are  clearly  distinguishable  from  those 
cases  In  which  the  narrative,  unconnected 
with  the  principal  facts.  Is  universally  re- 
jected. Here  we  have  a  citizen  going  to  his 
home  In  the  night.  He  is  assailed  by  a 
mfflau  apd  8tabt>ed  to  the  heart  Instinctive- 
ly, he  cries,  'Police!  Police!'  and  Is  seen  to 
stagger  and  cry  out,  'I'm  fainting!  I'm  gone! 
Catch  me!"  and  falls  to  the  ground.  The 
witness  who  testified  to  these  facts  runs  to 
his  relief,  finds  him  covered  with  blood, 
knowing  that  a  physician  resides  only  a 
block  and  a  half  down  the  street,  he  runs  to 
his  house,  rings  the  bell,  and  at  once  Is  an- 
swered the  doctor  cannot  come.  He  runs 
back  to  the  Injured  man.  In  this  short  inter- 
val an  officer  has  arrived,  and,  finding  the 
man  prostrate  and  bleeding  to  death,  in- 
quired 'Who  did  it?'  and  is  answered  by  the 
dying  man,  Two  niggers ;  one  a  little  yellow 
fellow.'  No  one  bas  made  any  suggestion. 
As  said  by  Judge  Bigelow,  this  last  state- 
ment may  well  be  deemed  a  part  of  the  sen- 
tences he  uttered  Immediately  after  the  fatal 
stab  was  Infiicted.  They  are  not  mere  nar- 
rative. They  are  uttered  in  the  presence  of 
a  witness  who  has  beard  bis  cries  for  the 
police,  who  has  seen  him  stagger  and  fall, 
covered  with  blood,  and  who  went  at  once  to 
his  relief  and  found  bim  bleeding  to  death. 
It  was  not  then  a  mere  narrative,  unsuiH 
ported  by  the  principal  facts;  but  it  Is  in  di- 
rect connection  with  It.  and  Illustrative  and 
explanatory  of  It.  No  sensible  man  would  re- 
ject such  evidence  In  his  own  affairs.  We 
think  the  court  committed  no  error  in  holding 
It  competent." 

We  do  not  think,  however,  that  the  admis- 
sibility of  the  testimony  In  question  turns  up- 


on the  point  of  time  the  statement  was  -made.- 
The  declaration  of  the  deceased  was  not  a 
declaration  indicative  of  what  or  who  had 
caused  the  Injurj-.  it  was  a  question,  rather, 
which  would  Indicate  tbat  the  deceased  was 
seeking  Information,  rather  than  giving  ex- 
pression to  what  naturally  and  irresistibly 
arose  In  bis  mind  by  reason  of  tbe  occurrence. 
His  declaration  was  made  to  bis  brother,  and 
was,  "Do  you  know  who  did  this?"  and, 
after  bis  brother  bad  stated  that  It  was  tbe 
defendant  Begnler.  he  answered.  "Yes,  and 
the  other  one  was  John  Labrler."  This  we 
think  was  mere  colloquy  between  the  broth- 
ers; the  deceased  seeking  Information,  and 
consenting  to  the  information  received.  We 
are  unable  to  find  any  case  wtilch  supports 
the  admission  of  evidence  of  this  kind,  where 
tbe  meaning  of  tbe  declarant  Is  left  In  doubt ; 
that  Is,  doubt  as  to  whether  he  was  declar- 
ing a  fact  to  exist,  which  declaration  was  a 
part  of  the  transaction  itself,  "speaking 
through  tbe  Instinctive  words  of  the  partic- 
ipant when  narrating  the  event,"  or  an  In- 
quiry as  to  how  It  happened,  and  by  whom 
the  injury  was  done.  It  Is  not  shown  that 
he  had  seen  his  assailants,  who  were  hid  175 
yards  distant,  and  we  cannot  assume  that  be 
could  recognize  them,  if  he  had  seen  them,  at 
that  distance.  It  Is  a  matter  of  common 
knowledge  tbat  the  human  features  are  not 
clearly  distinguishable  at  that  distance,  and 
only  the  upper  part  of  the  person  firing  the 
shot  is  shown  to  have  been  at  all  visible. 
Under  such  drcumstances  It  would  seem  to 
be  more  consistent  that  the  injured  man,  In 
the  question  propounded,  was  seeking  infcMr- 
matlon,  and  by  his  acquiescing  in  the  In- 
formation received  was  giving  expression  to 
his  belief,  rather  than  announcing  a  fact 
which  had  just  then  occurred  within  his 
knowledge. 

In  this  connection  it  may  not  be  amiss  to 
notice  the  distinction  In  this  respect  between 
the  cases  relied  on  by  the  territory  and  the 
case  at  bar.  In  Puis  v.  A.  O.  U,  W.  (N.  D.) 
102  N.  W.  165,  action  to  recover  life  in- 
surance, company  defended  liability  on  the 
ground  that  death  was  the  result  of  Intoxi- 
cation, witnesses  were  permitted  to  testify 
that  the  deceased,  while  suffering  from  acute 
pains  In  the  stomach,  stated  tbat  be  had 
taken  some  medicine,  and  the  court  held  that 
tbe  declaratiou  was  a  part  of  the  res  gestae. 
In  Travelers'  Ins.  Co.  v.  Mosley,  75  U.  S.  397* 
19  L.  Ed.  437,  the  point  at  Issue  was  the 
liability  of  the  company  to  Mrs.  Mosley  upon 
the  Insurance  policy  of  her  husband  for  her 
use,  and  the  question  at  Issue  was  whether 
the  assured  died  from  the  effect  of  accident, 
a  fall  downstairs  at  night,  or  from  natural 
causes.  Mrs.  Mosley  was  permitted  to  testi- 
fy that  the  assured  left  his  bed  between  12 
and  1  o'clock  at  night,  and  when  he  came 
back  he  said  that  he  bad  fallen  down  the 
back  stairs  and  almost  killed  himself;  that 
he  hit  the  back  part  of  his  head  in  falUiM; 
down  stairs.   Witness  aald  that  she  noticed 


Digitized  by  Google 


S12 


82  PACIFIC 


RErORTEU. 


(Okl. 


that  U>  Tt^ce  trembled,  be  complained  of 
hlB  bead,  and  sn>eared  to  be  faint  and  In 
great  pain.  The  evidence  was  held  compe- 
tent. In  tbe  case  of  King  t.  Foster,  cited  Id 
Insurance  Oo.  Hosley,  eniva,  the  defendant 
was  indicted  for  manslanghter  for  killing 
the  deceased  driving  a  cab  over  him.  A 
wagoner  was  called  as  a  witness  for  the 
proeecntion,  and  stated  tbat  he  saw  tbe  cab 
drive  bj  at  a  very  rapid  rate,  but  did  not  see 
the  accident  Immedlatel7  after  bearing  the 
deceased  groan,  be  went  to  him  and  asked 
what  was  the  matter.  It  was  held  that  what 
tbe  deceased  said  at  tbe  instant  as  to  tbe 
canae  of  tbe  accident  was  admissible.  In 
State  T.  Martin  (Mo.)  28  8.  W.  12,  the  de- 
ceased was  stabbed  with  a  knlte,  called  for 
tbe  police,  and  ran  or  walked  a  few  feet  and 
fell  down,  exclaiming,  "I*m  fainting!  I*m 
gimel  Catcb  mer*  An  officer  scmie  five  mtan 
ntes  afterwards  said,  "Do  yon  know  who  did 
it?"  and  be  answered.  "Tes,  two  niggers; 
<Hie  a  little  yellow  fellow.'*  The  declaration 
was  held  competent  In  Lewis  t.  State  (Tex. 
A|^)  15  8.  W.  642,  the  deceased  was  killed 
with  a  knife  or  razor.  Tbe  deceased,  im- 
mediately after  being  Injured,  stated  to  hw 
friends  that  he  (meaning  tbe  defaidanQ  has 
cnt  me  all  to  pieces.  Vroot  of  this  declara- 
tlim  was  held  competcmt  In  Llnderberg  t. 
Crescent  Mining  Ga  (Dtab)  88  Fac.  692,  tbe 
plaintu;  slKHiily  after  tbe  injnry,  stated  -Uie 
manner  of  his  Injury,  which  statement  was 
QttenS.  in  evidence.  Held  competent  In 
Pdroe  V.  Van  Dosen.  78  Fed.  688.  24  C.  0.  A. 
280,  the  declaration  of  a  train  conductor. 


made  at  tbe  moment  ot  a  tralnman^s  l^JnTt 
describing  his  own  part  in  brtoglns  about  the 
motion  that  effected  tbe  Injury,  was  held  ad- 
missible as  a  part  of  tbe  res  gesta. 

It  win  be  observed  that  In  eaxh  of  tbeee 
cases  the  declaration  diallenged  was  made 
under  such  clrcumatances  that  tbe  person 
making  than  most  Inevitably  have  known 
what  the  fact  was.  Tbien  Is  nothing  left  to 
conjecture,  and  tbe  meaning  of  these  dedara- 
tlons  was  plain  and  nneqniyocal.  We  ate  of 
the  opinion  tbat  tbe  declaration  of  the  de- 
ceased, received  in  evidence  in  tbla  case^  Is 
not  siq>ported  1^  these  autooritles.  In  611- 
lett  on  Indirect  and  Collateral  Evidence,  S 
254.  dted  hi  1  Elliott  on  Evidence,  |  54a  the 
test  of  admissibility  of  sncb  evidence  Is  stated 
as  fallows:  "Were  the  facta  talking  through 
tiie  party,  or  tbe  party  talking  about  tbe 
tacte?  If  tbe  latter,  tbe  declarations  are 
mere  narrative,  and  not  admissible"— dtlng 
Bradbmy  v.  State  (Tex.  App.)  2  8.  W.  002. 
and  Indianapolis  St  By.  Go.  v.  Wbltaker 
(lad.)  66  N.  E.  483.  See^  also.  Smith  V.  Terri- 
tory, 11  Okl.  669,  69  Pac.  805.  In  tbis  case 
it  seems  to  us  clear  tbat  tbe  deceased  and  his 
brother  were  talking  about  tbe  facts,  and  not 
the  facte  speaking  throng  tbe  declarations 
made.  Tbe  admission  of  this  testlmray  was 
esrae  prejudicial  to  the  rights  of  the  defend- 
ant necessitating  a  reversal  of  the  case. 

The  cause  is  thraefore  reversed,  and  re- 
manded to  the  district  court  of  Beaver  coun- 
ty, and  a  new  trial  awarded.  All  tiie  JTna- 
tices  ooncurrini^  except  PANCOAST,  J.,  who 
presided  in  the  court  b61ow,  not  sltUng. 
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BUN  INS.  OFFICE  OP  LONDON.  ENG- 
LAND, T.  WHSTBBN  WOOLEN 
MILL  CO. 
(Sapreme  Court  of  Kanaaa.  Oct.  7,  1905.) 

1.  Appk&i^Aduission  of  Bvidbmce— Haem- 

LBSS  EbBOB. 

It  is  error  to  permit  a  witness  to  testify 
to  the  nltlmate  fact  to  be  determined  by  tbe 
jnr;,  or  to  give  bis  opinion  in  anawer  to  an 
Uiqairy  embracing  the  whole  merits  of  the  case ; 
but  where,  upon  further  examination,  he  re- 
lates in  detail  the  facts  and  circomstances 
upon  which  his  opinion  or  statement  is  baaed, 
the  error  may  become  immaterial. 

2.  Btidemcb— Opinions. 

Wool  merchants  and  manufactnrem,  who 
have  bad  years  of  experience  In  their  business, 
are  competent  to  give  opinions  based  uiton 
facta  fallias  within  their  experience,  such  as 
the  effect  of  water  on  a  large  mass  of  wool 
and  tbe  probabill^  of  spontaneous  combus- 
tion  fn  it 

8.  Same— I  NSUEANcr— Action  on  Poncr. 

In  an  action  on  a  fire  insurance  policy, 
where  tbe  sole  question  is  whether  apontaneous 
combustion  occurred,  it  is  not  error  to  refuse 
to  permit  an  expert  chemist  to  define  "fire," 
"Ignition,"  'ignition  point."  the  relation  be- 
tween "Are"  and  "flame,"  and  kindred  terms, 
of  which  tht  meaning  is  commonly  understood 
bj  all  well-iDformed  persons. 

fEd.  Note. — For  cases  in  point,  see  vol.  20^ 
Cent.  Dig.  Evidence.  I  2310.1 
4.  Tbiai.— QuBsnon  vob  Jukt— Sonimno 

Theobibs. 

Where  scientific  works  of  well-known  au- 
thority and  tbe  opinions  of  experts  are  widely 
at  variance  npon  the  question  whether  apon- 
taneous combustion  is  possible  In  a  certain  sub- 
stance, courts  will  not  assume  as  a  matter  of 
law  and  fact  which  theory  is  true,  but  will 
leave  its  determination  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  -fO, 
Gent.  Dig.  Trial.  {  820.) 

K.  Sake— Judicial  Noticb. 

Courts  will  take  judicial  notice  of  the 
meaning  of  English  worda,  and  of  such  matters 
of  general  knowledge,  science,  or  natural  history 
as  are  or  may  be  known  by  men  of  ordinary 
understanding  and  intelligence.  "Jndicial  notice 
takes  the  place  of  proof,  and  Is  of  equal  force." 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  S  20:] 

6.  InsuBAHCE— Action  on  Polict— Inbtbuo* 

TIONB. 

in  the  case  at  bar  It  was  not  error  to  re* 
fose  to  give  an  instruction  that  "wool  cannot 
set  (ire  to  itself,"  nor  to  define  "fire,"  nor  to 
Instruct  that  "no  degree  of  heat,  ahort  of  igni- 
tion, producing  an  actual  burning,  is  covered  by 
the  policy,"  where  the  court  of  its  own  motion 
charged  the  jury  that  the  definition  of  the  word 
"fire  was  unnecessary,  and  that  "it  would 
make  no  difference,  if  there  was  fire,  whether 
it  was  in  the  form  of  flame  or  merely  smolder- 
ing, but  there  must  be  In  fact  the  presence  of 
fire." 

7.  Saw— Dbhcbbu  to  Stidbnoi— Dibbot- 

iHo  Vbbdict. 

Evidence  examined,  and  held,  that  there 
was  no  error  in  denying  the  demurrer  to  plain- 
tiff's evidence,  or  in  refusing  at  the  close  of  all 
the  testimony  to  instruct  the  jury  to  retaro  a 
verdict  for  defendant 

Porter  and  Smith.  JJ.,  dissenting  in  part. 

(Syllabus  by  the  Court.) 

Error  from  District  COnr^  Sbawnee  Oonn- 
tj;  Z.  T.  Hazen,  Judge. 
Action  b7  the  Western  Woolai  Mill  Com- 
S2P^-S8 


pany  against  the  Sun  Iiisiiraiic«  Office  of 
London,  Ehigland.  Jodgment  for  plalntUf, 
and  def  aidant  brings  error.  Affirmed. 

This  was  an  action  upon  an  ordinary 
fire  Insorance  policy  to  recover  for  loss  and 
damage  to  a  large  quantity  of  wool,  which 
it  was  allefced  was  caused  by  fire.  Tbe 
Western  Woolen  Mill  Company  had  abont 
80,000  pounds  of  wool  stored  In  a  ware- 
house in  Topeka  adjacoit  to  tbelr  mill,  where 
th^  were  engaged  In  the  manvfactore  of 
woolen  cloth.  The  wool  was  what  Is  known 
as  "wool  In  the  greasy"  as  It  cranes  from 
the  animal  and  In  Its  natural  state,  more 
or  lees  contaminated  with  dirt  Tbe  Insur- 
ance compat^  Insured  the  wool  "against  all 
direct  loss  or  damage  by  Are."  On  May  29. 
1903.  the  great  Kaw  BIto-  flood,  ni^trece- 
dented  In  the  annals  of  tbe  state,  was  at  its 
height.  The  flood  waters  Inimdated  the 
warehouse  and  Its  contents,  and  this  wool 
was  covered  with  water  to  the  depth  of 
sevwal  feet  fnnn  May  29th  to  about  Jane 
5th.  It  was  about  three  days  after  the 
water  subsided  before  tbe  owners  wwe  able 
to  obtain  access  to  the  wool.  It  was  then 
found  that  the  wool  bad  floated  about  on 
the  floor  of  the  war^ouse,  and  bad  been 
leveled  tram  the  original  plies  where  It  was 
stored,  and  lay  In  a  mass.  It  was  claim- 
ed by  the  owners  that  spontaneous  com- 
bostfon  had  taken  place  in  the  wool  1^  the 
action  of  tiie  water  and  tbe  length  of  time 
it  remained  In  tlila  condition.  No  flre  oe* 
curred  In  or  abont  tbe  building,  and  It  was 
not  claimed  there  was  any  fire,  ezc^t  that 
alleged  to  hare  been  cansed  by  ffpontaneous 
combustion.  The  Insurance  company  con* 
tmds  that  the  damage  to  tile  wool  was  oc- 
casioned by  Its  b^ng  Innndated  1^  the  floodi 
and  after  tbe  water  subsided  it  became 
heated,  and  tbe  damage  was  caused  by  rea- 
son of  the  water  and  heat,  without  fire, 
whlidt  caused  decomposition  and  injured 
the  fiber  of  the  wool ;  that  as  a  physical  and 
Bclentlflc  fact  spontaneous  combustion  can- 
not take  place  In  wool  or  "wool  In  tbe 
grease,*'  as  wool  Is  an  animal  substance: 
and  that  qMmtaneons  combustion  can  only 
occur  in  Tegetable  substances.  It  was  not 
claimed  that  tbe  wool  itself  was  entire- 
ly destroyed,  and  It  does  not  appear  what 
quantity  of  It  In  weight  or  balk  was  de- 
stroyed; but  It  was  claimed  that  all  tbat 
remained  was  so  affected  by  the  fire  that 
Its  fiber  was  damaged  and  rotted,  ttiat  Its 
weight  was  mudi  less  than  before  the  fire, 
and  that  It  was  of  sli^t  valne.  After- 
ward it  was  mixed  with  other  wool  and 
manufactured  into  shoddy  doth.  Plaintiff 
claimed,  however.  In  effect,  a   total  loss. 

Greene,  Breckenrldge  &  Kinsler  and  QuIq- 
ton  &  Quinton,  for  plaintiff  in  error.  Ros- 
sington.  Smith  &  West  and  Clifford  Hlsted, 
for  defendant  in  error. 

PORTER,  J.  (after  stating  the  facts.) 
Th6  whole  QueBtton  In  tbe  case  was  wbethw 
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the  daaage  was  caused  by  tiie  action  of  ' 
fire.  The  answer  specially  denied  that  the 
damage  was  caused  by  fire,  and  averred  that 
It  was  caused  by  water.  The  Issue  was 
raised  squarely.  The  jury  /oQud  for  tbe 
plaintiff,  and  found  the  amount  of  plaintiff's 
damage  to  be  fl,030.  In  answer  to  the  only 
special  question  submitted,  which  was  by 
the  Insurance  company,  they  found  that  the 
fire  originated  by  spontaneous  combustion. 
A  motion  to  set  aside  this  finding  as  not 
Biqtported  by  the  evidence  was  denied,  as 
was  the  motion  for  a  new  trial,  and  the 
case  is  here  for  review.  There  are  29  aa- 
signments  of  error,  but  only  the  ones  which 
seem  to  require  special  attention  will  be 
noticed,  and  these  In  tlielr  order.  The  first 
21  assignments  relate  to  errors  In  the  ln< 
troduction  of  testimony. 

The  first  error  complained  (tf  is  In  permit- 
ting a  witness  tor  plaintiff  to  testify  that 
there  was  a  fire.  J.  F.  McAfee,  the  prin- 
cipal witness  for  plalntlfl  and  manager  of 
the  woolen  mill  company,  was  asked  the 
following  question:  "Q.  Now,  state  wheth- 
er or  not  you  had  a  fire  In  tiwt  wwl  In  1003, 
and  when?"  This  was  objected  to,  as  call- 
ing for  Incompetent,  Irrelevant,  and  Im- 
material testimony,  and  calling  for  the  con- 
clusion of  the  witnesa.  "A.  Why,  there  was, 
and  It  was  between  ihe  29th  day  of  May  and 
the  15th  of  June."  Defendant  moved  to 
strike  out  the  answer  for  the  same  reasons 
stated  In  the  objection.  The  motion  was 
draied,  and  defendant  excepted.  To  per- 
mit a  witness  to  testify  to  the  ultimate  fact 
to  be  determined  by  ^e  Jury  was  error. 
Solomon  Bid.  Co.  v.  Jones,  34  Kan.  443,  8 
Fac.  730;  Simpson  v.  Smith  ft  Barnes,  27 
Kan.  666.  It  appears,  however,  that  the 
witness  McAfee  upon  further  examination 
testified  In  detail  what  he  saw  and  all  the 
facts  and  circumstances  connected  with  the 
wool,  and  we  are  inclined  to  think  that  In 
this  case  the  error  waa  not  prejudicial. 
Solomon  B.  Go.  v.  Jones,  anpra.  See,  also. 
Sparks  v.  Bank,  68  Kan.  148,  74  Pac.  619. 

The  next  error  aBsigned  la  that  the  court 
permitted  ttie  same  witness  to  testis  that, 
when  the  door  of  the  warebouae  was  opened, 
amoke  came  out.  The  objection  was  tliat 
this  was  Incompetent  irrelevant,  and  Im- 
material, and  called  for  the  conclusion  of  the 
witness.  There  is  no  error  her&  Smoke  is 
generally  associated  with  fire,  and  is  one  of 
the  most  common  evidences  of  fire.  Tbe 
question  was  whether  there  was  fire  In  the 
wool;  and,  while  it  was  Incompetent  for 
the  witness  to  testify  to  the  conclusion  that 
there  was  flre,  as  In  the  previous  question. 
It  certainly  was  competent  for  him  to  tell 
what  things  he  saw  which  were  evidences 
of  fire. 

The  third  error  complained  of  la  that  the 
same  witness  was  permitted  to  testify  that 
he  had  known  of  wool  In  a  similar  condition 
setting  floors  on  fire.  It  was  claimed  by  de- 
fendant that  spontaneous  combustion  never 


BBPOBTBB.  (Kai^ 

occurs  in  wool,  tliat  wool  is  an  animal  sub- 
stance, and  that  only  -vegetable  substances 
are  capable  of  spontaneous  combustion.  The 
witness  McAfee  bad  testified  previously  that 
he  was  In  rhe  wool  business  for  44  years. 
This  made  him  competent  to  testify  as  an 
expert  Lawson  on  Expert  and  Opinion  Evl* 
dence,  p.  19S.  In  Whitney  et  al.  v.  Chicago 
&  Northwestern  Bailway  Company,  27  Wla. 
327,  the  court  held  that  wool  merchants  and 
manufacturers  of  many  years'  experience 
were  proi>erIy  allowed  to  testify  as  to  "wool 
waste"  and  ita  liability  to  spontaneous  com- 
bustion, and  that  In  a  certain  sense  men  with 
such  experience  are  experts.  The  subject- 
matter  of  Inquiry  here  was  not  we  iylng 
within  the  cmnmon  experience  of  all  men, 
so  as  to  make  It  objectionable  as  a  subject 
tor  expert  testimony.  "Tbe  opinions  of  ex- 
perts are  limited  to  matters  of  science,  art 
or  BklU.  Yet  this  limitation  is  not  applied 
In  any  rigid  or  narrow  sense.  And  every 
business  or  employment,  which  has  a  partic- 
ular class  devoted  to  Its  pursuit  Is  aald  to 
be  an  art  or  trade,  within  the  meaning  of 
the  rule."  Sogers  on  Ei]>ert  Testimony  (2d 
Bd.)  p.  25. 

The  next  oror  assigned  ia  In  overruling 
the  defaidont's  donnrrer  to  plalntHTs  evl- 
dHice.  It  is  BttflOclent  to  retet  here  to  some 
of  the  numerous  rulinss  of  this  court  to  the 
^ect  ttiat  where,  as  in  this  case,  there  is 
aome  evidence  to  warrant  the  aubmisdon 
of  the  case  to  the  Jury,  the  demurrer  should 
be  overruled.  Herket  v.  Smith.  33  Kan.  66, 
6  Pac.  304;  K.  C,  Ft  8.  ft  O.  B.  Co. 
Cravens,  ^  Kan.  esO,  23  Pac  1041;  Bogers 
T.  Hodgson.  40  Kan.  270,  20  Pac.  732. 

The  next  Ave  errors  complained  of,  In- 
dodlng  the  ninth,  can  be  disposed  of  together. 
Defendant  offered  to  prove  by  tbe  deposition 
of  an  «cpert  witness,  W.  T.  McClement  who 
qualified  as  an  expert  chemist  what  is  "fire," 
"ignition."  and  its  physical  cdiaracteriatica; 
what  is  meant  by  the  "Ignition  point" :  that 
in  his  testimony  he  used  the  word  "bum"  in 
its  ordinary  significance;  the  meanli%  in 
chemistry  of  the  t^m  "slow  combustion"; 
the  relation  between  "fire"  and  "flame" ;  and 
some  other  scientific  terms  In  explanation  of 
the  above.  While  much  of  this  evidence 
might  have  been  Interesting,  It  would  throw 
little.  If  any,  light  upon  the  one  questi<m 
at  iasne,  whether  in  fact  there  was  a  fire  In 
the  wool  as  claimed ;  and  there  was  no  error 
In  refusing  to  admit  the  testimony.  Most 
of  it  related  to  the  characteristics  of  flre,  a 
subject  within  the  ccnnmon  knowledge  and 
e^wrleuce  of  the  Jury,  and  for  that  reason 
it  did  not  onne  within  the  rule  as  to  expert 
testimony.   See  authorities  (dted  supra. 

The  tenth  error  anigned  has  more  merit 
Tbe  same  witnesa  waa  not  permitted  to  tes- 
tify that  the  natural  grease  in  wool  is  not 
identical  with  the  fat  of  the  animal,  and  that 
it  la  an  exudation  from  tbe  Edcln  aualogona 
to  the  oil  in  the  human  scalp.  Defendant 
was  endeavoring  to  prove  that  wool  will  not 
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support  spontaneous  combuBtlon ;  and,  unless 
it  is  clear  that  the  nature  of  ttae  grease  in 
wool  is  a  subject  of  which  the  Jury  might  be 
said  to  know  from  common  knowledge  and 
expwlence  and  of  which  courts  take  Judicial 
notice,  it  would  have  been  proper  for  defend- 
ant to  prove  it  by  expert  testimony,  for  the 
panM)8e  of  showing  tliat  "wool  In  the  grease" 
is  different  from  greasy  wool,  and  that  the 
natural  grease  In  wool  is  not  a  thing  which 
might  add  to  or  Increase  the  combustibility 
of  the  wool  in  question.  But,  generally 
gpeakixv,  the  nature  of  wool  la  well  and  com- 
monly known,  and  for  that  reason  It  was  not 
prejudicial  error,  at  least,  to  exclude  the 
scientific  description  of  Its  characteristics. 

The  next  error  we  shall  notice  is  set  out  as 
follows:  "The  court  erred  In  refusing,  upon 
Its  own  motion,  and  without  objection  from 
the  plaintiff,  to  permit  the  defendant  to  read 
to  the  Jury  as  origlnat  evidence  cwtain  por- 
tions of  the  cross-examination  and  recroea- 
examination  of  the  witness  W.  T.  McClement, 
the  reading  of  which  was  waived  as  cross- 
examination  by  the  plaintiff,  whldi  said  re- 
cross-examination  embodies  the  testimony  of 
the  witness  that  the  resalta  of  spontaneous 
combustion  and  decomposition  are  similar, 
that  Are  involves  the  production  of  light  or 
flame  or  luminosity,  tlut  wool  does  not  give 
off  a  gaa  which  can  burn  visibly,  and  that  a 
sufficient  ftmonnt  of  heat  could  be  produced 
without  Are  to  destroy  wool  fiber."  Without 
deciding  whetiier  the  action  of  the  court  was 
error,  it  Is  sufllcioit  to  say  that  defendant 
was  not  prejudiced  by  the  exclusion  of  this 
testimony.  The  court  will  take  Judicial 
notice  of  all  things  sought  to  be  proved  here. 
"Judicial  notice  takes  the  place  of  proof,  and 
It  is  of  equal  force."  State  v.  Main,  68  Conn. 
128,  m  37  AU.  80,  36  L.  B.  A.  823.  61  Am. 
St.  Rep.  SO.  In  Poor  v.  Watson,  92  Mo.  App. 
89,  it  is  said:  "Judicial  notice  should  be 
taken  of  things  which  are  of  general  knowl- 
edge among  pef^le  of  ordinary  information. 
Tb^  will  take  Judicial  notice  of  recognized 
sdentlflc  fiicta  and  prindltles  without  the 
necessity  of  evideoce,  and  may  do  so  of  their 
own  motion."  See,  also^  La  Rue  v.  Insurance 
Ool,  68  Kan.  539,  7S  Pac.  494. 

What  has  been  said  in  reference  to  the 
testimony  offered  in  the  deposition  of  the  wit- 
ness McClement  applies  also  to  the  errors 
complained  of  as  to  the  exclusion  of  parts  of 
the  deposition  of  the  expert  chemist,  Edward 
Ondeman.  And  there  was  no  error  in  per- 
mitting Pro:.  Bailey  and  Prof.  Dalns  in  re- 
buttal to  testify  that  in  their  opinion  spon- 
taneous combustion  can  occur  in  a  mass  of 
wool  by  the  application  of  water.  Defendant 
offered  expert  opinions  to  show  that  spon- 
taneous combustion  cannot  occur  In  wool, 
and  this  clearly  was  rebuttal.  An  examina- 
tion of  the  numerous  other  errors  complainetl 
of  in  reference  to  testimony  discloses  nothing 
else  worthy  of  special  mention. 

The  next  error  relied  upon  Is  the  refusal  of 
the  court  to  Instruct  the  Jury  to  return  a 


verdict  for  defendant  As  was  said  in  refer- 
ence to  the  orerrollng  of  the  demurrer  to  the 
evidence,  there  was  some  testimony  to  go  to 
the  Jury,  and,  if  there  was  any,  of  course, 
under  the  oft-repeated  rule,  this  court  can 
not  reverse  the  judgment  of  the  kmer  court ; 
nor  will  It  weigh  the  testimony  of  the  parties 
to  determine  the  preponderance.  Cornell 
University  v.  Parkinson,  59  Kan.  305,  379,  53 
Pac.  138;  K.  P.  Ry.  Co.  v.  Kunkel,  17  Kan. 
145 ;  Cheney  v.  Hovey,  56  Kan.  637 ;  Ketner 
T.  Rlzo-.  34  Kan.  603,  9  Pac.  208;  Railroad 
Go.  V.  Mathews,  5S  Kan.  447,  48  Pac.  602. 
That  there  was  some  evidence  to  support  the 
verdict  we  cite  the  following  facts  disclosed 
by  the  record:  The  witness  McAfee  testified 
that  the  beat  was  so  great  when  the  doors 
were  burst  open  that  no  one  could  go  inside 
for  several  hours,  that  he  saw  smoke  come 
out  of  the  door  when  It  was  opened,  that  the 
wool  was  "charred,"  and  showed  a  charcoal 
on  part  of  the  wool,  which  was  decomposed. 
He  testified  that  the  fiber  of  the  wool  was 
damaged ;  that  the  wool  itself  was  so  hot  it 
could  not  be  handled  by  hand;  that  be  was 
obliged  to  send  for  pitchforks,  so  that  the 
men  could  turn  the  wool  and  scatter  It  about ; 
that  he  put  hla  hand  In  the  mass  of  wool, 
and  the  heat  was  so  great  he  could  not  leave 
It  there;  that  the  woolen  twine  with  wtilch 
the  fleeces  were  tied  was  "burned,"  and 
broke  when  the  men  handled  the  bundles; 
fliat  he  smelt  the  odor  of  burnt  wool.  He 
testified  that  the  wool  remaining  was  bo 
damaged  by  the  heat  that  it  was  practically 
of  little  value ;  that  wool  will  not  bum  with 
ft  flame,  except  when  ft  flame  Is  held  against 
it ;  and  that  the  Instant  the  flame  la  removed 
It  will  go  out  E.  H.  S.  Bailey,  professor  of 
chemistry  at  the  State  TTnlverBity,  testified 
that  In  his  opinion  spontaneous  ctnnbnstion 
can  occur  in  unwashed  wool  by  the  applica- 
tion of  water.  After  an  examination  of  a 
sample  of  wool  taken  from  that  in  contro- 
versy, he  testified  that  In  his  opinion  its 
condition  could  have  been  caused  by  fire.  F. 
B.  Dalns,  professor  of  chemistry  in  Wash- 
born  College,  testified  substantially  the  same. 

Error  is  all^^  also,  because  the  court 
refused  the  following  Instructions:  "You  are 
Instructed  that  wool  cannot  set  fire  to  Itself." 
The  court  has  been  favored  In  the  brlefb 
with  the  results  of  much  scientific  and  liter- 
ary research  by  counsel  on  both  sides  In 
support  of  their  respectlTe  theories  as  to  the 
poRsibillty  of  spontaneous  combustion  of 
"wool  in  the  grease,"  when  subjected  to 
water,  and  history,  ancient  and  modern,  on 
the  subject  and  nature  of  fire,  supplemented 
by  text-books  on  organic  chemistry,  and 
references  to  all  standard  authorities  upon 
definitions.  To  quote  from  mie  brief:  "Fire 
and  human  culture  date  together.  It  was  a 
factor  In  the  rell^ous  observances  of  the 
ancient  Egyptians,  Oreeks,  Latins,  and 
Persians,  and  on  the  American  continent 
among  the  XatcheTi,  Mexicans,  and  Peruvians. 
All  of  this  evld^icea  man's  fftmlllarity  with 
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fire,  and  the  focts  that  Its  pbenomena  are 
nothing  new  to  the  human  race."  Like  many 
other  qneetlons  of  thla  character,  there  ap- 
pears to  be  great  diversity  of  adentiflc  opin- 
io!^ as  to  whether  spontaneous  combustion 
can  occur  In  wool  or  In  "wool  in  the  grease." 
From  all  the  authorities  we  have  examined 
It  can  be  said,  at  least,  that  the  probabllitr  of 
spoutaneous  combustion  In  wool  Is  very 
Blight  The  bocks  of  sdentlflc  character 
being  so  much  at  variance,  It  cannot  be  said 
that  tbe  one  view  or  the  other  must  be  taken 
by  the  courts ;  and,  as  the  instruction  asked 
went  to  the  whole  merits  of  the  controversy. 
It  was  not  error  to  refuse  It 

Defendant  offered  the  following  instruc- 
tions: "The  policy  In  suit  Is  a  contract  of 
Indemnity  against  loss  or  damage  directly 
caused  by  flre.  The  word  'fire'  Is  used  in  tbe 
policy  in  its  ordinary  and  usual  meaning,  and 
means  visible  heat  or  light  No  degree  of 
lieat  short  of  Ignition,  producing  an  actual 
bumlne,  is  covered  by  the  policy,  and  damage 
to  the  wool  caused  by  beat  that  did  not  reach 
an  actual  burning  is  not  covered  by  the 
policy."  This  was  refused,  and  the  court  of 
Its  own  motion  gave  the  following:  "The 
word  'flre'  Is  so  common  and  so  well-under- 
stood  that  I  deem  it  unnecessary  to  give  you 
any  deflnition  of  what  constitutes  flre.  It 
would  make  no  difference,  If  there  was  a  flre^ 
whether  it  was  in  the  form  of  flame  or  merely 
smoldering;  but  there  must  be  In  fact  the 
presence  of  fir&"  Error  is  alleged  in  re- 
fusing  tbe  first  and  In  giving  the  second,  and 
we  shall  consider  the  instructions  together. 
The  objection  to  the  first  Is  that  it  attempts 
to  deflne  "flre."  which,  as  the  court  below  said 
In  the  Instruction  given.  Is  "so  common  and 
ao  well  understood"  as  to  require  no  deflnl- 
tlon.  Besides,  the  giving  of  the  other  in- 
struction above.  In  which  they  are  expressly 
told  that  "there  must  be  in  fact  the  presence 
of  flre,"  was  sufllcieut  The  other  errors 
alleged,  such  as  denying  tbe  motion  for  a 
new  trial,  etc^  are  disposed  of  in  what  has 
been  said. 

Plaintiff  in  error  argues  that  as  a  matter  of 
law  no  degree  of  heat  short  of  Ignition  or 
actual  flre  will  i>«:mlt  recovery  In  this  case, 
and  insists  that  as  a  matter  of  fact,  disclosed 
by  all  tbe  evidence,  there  was  no  flre  In 
plaintiff's  wool  to  cause  the  damage  It  sus- 
tained, but  that  the  damage  was  caused  by 
the  process  of  decomposition,  decay,  or 
rotting,  and  that  the  Judgment  upon  the 
verdict  Is  unjust  and  should  be  reversed. 
It  is  true  there  must  t>e  flre  causing  tbe 
damage  to  plaintiff's  wool  before  plaintiff 
would  be  entitled  to  recover;  but  In  our  view 
there  was  some  evidence  to  warrant  the  find- 
ing of  the  Jury,  and  the  court,  while  refusing 
to  instruct  that  no  degree  of  heat  short  of 
ignition  wonld  permit  of  recovery  under  the 
policy,  did  instruct  that  if  the  damage  to  the 
wool  was  occasioned  by  Its  being  heated, 
without  flre,  plaintiff  could  not  recover,  and 
that  ilf  on  tiie  other  hand,  spoutaneous  com- 


bustion took  place,  producing  or  resulting  In 
flre.  and  the  damage  to  the  wool  was  caused 
in  that  manner,  then  plaintiff  would  be 
witltled  to  recover.  The  trial  court  took  tbe 
view  that  fire  Is  such  a  common  thing  as  to 
require  no  definition,  and  In  thia  we  think  be 
was  right  The  instructions  presented  the 
one  issue  fairly,  and,  there  b^g  some  evi- 
dence to  support  the  contention  of  plaintiff, 
it  follows  that,  while  the  verdict  might  not 
be  ours  If  we  were  trying  tbe  Issue  of  fact 
upon  the  same  evidence,  we  cannot  upon 
consideration  of  the  weight  and  preponder- 
ance of  the  testimony,  disturb  the  verdict  awl 
Judgment 
The  Judgmoit  will  be  affirmed. 

JOHNSTON,  a  Jh  and  GREEN,  BUItCH. 
UASON,  and  ORATBS,  33^  concur. 

POBTISB,  J.  <dlsKntli4).  Tbe  writer  Is 
unable  to  concur  In  tbe  ^ews  of  tbe  majority 
of  the  comt  ai  expressed  in  the  fbregolng 
opinion.  Tlila  comt  baa  revorsed  a  case, 
where  the  ownwahlp  two  steers  worth 
$68  waa  InvolTed.  because  of  error  In  pci> 
mltttng  a  witness  to  testify  directly  to  the 
ownership;  that  b^ng  tbe  ultimate  fact  to 
be  determined  by  tlie  Jury.  Hite  v.  Stim- 
mell,  46  Kaa  468.  25  Pac.  852.  In  that  case 
some  other  lncomi)etent  testimony  was  ad- 
mitted, wlilcb  was,  however,  ot  little  con- 
sequence ;  and  it  Is  only  fair  to  state  It  does 
not  appear  In  that  case  that  the  witness 
testified  further  to  the  facts  and  circnm- 
stances  upon  which  his  conclusion  was  based. 
In  the  present  case  th«  principal  fact  to  be 
proved  was  that  there  was  a  fire:  If  there 
was,  plaintiff  waa  entitled  to  recover.  If 
not  he  could  not  recover.  Over  the  objec- 
tlou  of  the  defendant  he  was  permitted  tu 
testi^  that  a  flre  occurred  there  In  the 
wool.  The  theory  of  the  majority  opinion 
seems  to  be  that  by  giving  in  detail  in  his 
further  lamination  the  facts  and  circum- 
stances upon  which  his  conclusim  was  based 
the  error  was  cured.  In  some  cases,  doubt- 
less, tbe  OTor  of  audi  testimony  Is  thus 
rendered  immaterial ;  but  one  conclusion  can- 
not be  bolstered  up  by  several  other  con- 
clusions and  opinions.  Testifying  further, 
this  same  witness,  asked  to  describe  tbe  con- 
dition In  which  he  found  the  wool,  said: 
"The  wool  was  damaged  by  heat  and  fire  to 
a  great  extent"  The  court  denied  a  motion 
to  strike  out  this  answer  as  a  conclusion  of 
the  witness,  to  which  defendant  saved  ex- 
ceptions ;  but  In  the  assignment  of  errors  the 
point  Is  overlooked.  In  another  answer  lie 
repeated  the  same  in  substance.  Again,  be 
said  that  some  of  the  strings  around  tlip 
fleeces  were  "burned,"  so  that  they  brtilie 
In  handling.  It  was  woolen  twine,  and  this 
was  a  mere  conclusion.  Again,  on  cross- 
examination,  on  be\jig  asked  If  there  was 
a  flre  in  this  building  he  said:  "Yes,  sir; 
there  was  a  flre  in  the  building.  Where? 
In  this  WOOL  .Whatever  was  done  to  this 
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wool  was  doDe  bj  water?  It  was  inundated 
by  water,  and,  Uiere  being  a  large  amount  of 
wool  together,  It  got  afire."  Further,  on 
cross-examination,  without  being  asked,  he 
said  spoutaneous  combustion  had  taken  place. 
If,  upon  examination  of  all  his  testimony. 
It  could  be  said  that  he  detailed  any  circum- 
stance or  fact  which  to  an  unprejudiced 
mind  showed  the  presence  of  any  fire  In  the 
wool.  It  might  be  that  the  error  of  permitting 
this  testimony  was  rendered  Immaterial ;  but 
a  careful  review  of  his  testimony  shows 
the  incompetent  statement  objected  to  not 
explained  by  such  facts,  but  morely  re-en- 
forced by  repeated  statements  of  conclusions 
fully  as  incompetent  What  effect  these 
statements  may  hare  had  upon  the  Jury  is 
not  known;  but,  from  their  finding  that 
there  was  a  fire  upon  what  api)ear8  to  the 
writer  no  evidence  whatever,  it  is  probable 
these  statements  were  accepted  as  some 
evidence. 

The  court  In  an  ordinary  case  well  might 
refuse  to  define  "fire,"  because  the  word 
Is  so  common  and  well  understood;  but  this 
was  no  ordinary  Are.  It  was,  if  any  existed, 
a  mcHit  extraordinary  one ;  and,  even  if  plaln- 
tlfTs  theory  is  true  that  spontaneous  combus- 
tion took  place,  it  was  not  the  kind  of  fire 
with  wlilch  everybody  is  supposed  to  be  fa- 
miliar. Moreover,  the  court,  while  refusing 
to  define  the  word  "fire,"  did  use  the  qualify- 
ing adjective  "smoldering,"  when  there  was 
no  evidence  to  warrant  it  The  language  of 
the  instruction  Is :  "It  would  make  no  differ- 
ence, if  there  was  fire,  whetlier  it  was  in 
the  term  of  flame  or  merely  smoldering ;  but 
there  must  be  in  fact  the  presence  of  fire." 
Tlie  defendant  did  not  rest  his  defense  on 
the  absence  of  flame,  but  on  the  absence  of 
"luminosity.**  There  was  an  entire  lack  of 
any  testimony  of  luminosity,  which  term  In- 
cludes either  flame  or  a  kindled  heat  with- 
out flame.  Every  definition  of  Are  found  In 
the  text-books  and  dictionaries  includes  both 
beat  and  light — not  necessarily  flame,  but 
luminosity.  Webster's  Unabridged  Dictiona- 
ry defines  "fire"  as  "the  evolution  of  light 
and  heat  In  the  combustion  of  bodies;  com- 
bustion; state  of  ignition."  "Smoldering," 
the  same  authority  gives  as  "being  In  a  state 
of  suppressed  activity ;  quiet,  but  not  dead." 
There  was  no  evidence  of  any  smold^lng 
fire  In  this  wool.  No  man  ever  knew  of 
a  smoldering  fire,  which,  if  he  digged  into 
It  far  enough,  woold  fall  to  disclose  the 
presence  of  visible  beat  or  light  Every  one 
has  seen  a  pile  of  smoldering  weeds.  Often 
there  la  no  evidence  of  fire  until  It  is  reached 
by  digging  into  the  mass ;  but,  If  it  is  In  a 
smoldering  state,  the  visible  fire,  with  or 
without  flame,  can  be  found  easily.  If  it 
cannot  be  found.  It  la  because  it  la  not  there. 
So  these  men  with  the  pitchforks,  turning 
this  wool  for  nine  day  and  nights  in  heroic 
efforts  to  save  it  from  burning  up,  as  the 
witness  McAfee  testified,  must  have  discov- 
ered     or  it  was  not  to  be  found,  except 


In  his  conclusions.  Following  Webster  as 
authority,  and  in  view  of  the  extraordinary 
kind  of  fire  alleged  to  have  occurred  In  this 
wool,  the  court  should  have  defined  "flr^" 
as  used  in  the  policy,  as  meaning  visible 
heat  or  light  and  said  nothing  about  a 
smoldering  fire.  This  belief  is  strengthened 
by  the  testimony  of  McAfee,  who  said  that 
In  the  word  "fire,"  as  used  by  him,  he  did 
not  understand  that  one  of  the  elements  nec- 
essary is  visible  beat  or  li^t;  and  by  the 
further  fact  that  it  was  not  contended  by 
plaintiff  that  the  fire  was  smoldering.  For 
the  same  reasons  the  coart  should  have  in- 
structed the  Jury  that  "no  degree  of  heat 
short  of  actual  ignition  Is  covered  by  the 
policy."  In  Gibbons  t.  German  Ins.  &  Sav* 
ings  Inst,  30  III.  App.  268,  265,  Justice  Gary, 
with  over  30  years'  experience  upon  the 
bench,  speaking  for  the  court,  said:  "Fire 
and  heat  are  not  one,  but  cause  and  ^ect; 
and  damage  by  heat  is  not  insured  against 
in  terms,  and  is  covered  by  the  policy  only 
where  the  misplaced  fire  causes  it  *  *  * 
The  common  understanding  of  the  word  'fire* 
would  never  include  heat  short  of  the  degree 
of  Ignition."  See,  also,  Kerr  on  Insurance, 
p.  374;  Clement  on  Fire  Insurance  as  a 
Valid  Contract,  p.  87;  AnaUn  T.  Drew,  4 
Cauip.  360  ;  6  Taunt  436. 

The  court,  in  attempting  to  define  the 
Issues,  instructed  the  Jury  as  follows :  "The 
plaintiff  claims  that  the  wool  covered  by 
the  policy  in  suit  was  Inundated  by  the  flood, 
and  after  the  water  subsided  spontaneous 
combustion  occurred,  and  that  the  wool  was 
damaged  by  such  spontaneous  combustion." 
This  stated  properly  the  only  issue  of  plain- 
tiff. The  court  then  said:  "The  defendant 
company  contends  that  there  can  be  no  spon- 
taneous combustion  in  a  body  or  mass  of 
wool,  and  that  fire  could  not  be  produced 
in  that  way,  and  testimony  has  been  offered 
bearing  upon  that  question."  A  deal  of 
testimony,  in  fact  was  offered  upon  this 
question;  but  it  was  a  contention  not  at 
all  essential  to  defendant's  claim,  nor  a 
material  issue  as  lE^wn  by  the  pleadings 
and  evidence.  Defendant  had  a  right  to 
contend  that  spontaneous  combustion  In  wool 
Is  an  impossibility,  but  was  not  bound  by  a 
failure  to  establish  this  theory.  The  jury 
might  have  credited  the  testimony  of  the 
Kansas  chemists  as  against  those  from  Chi- 
cago, and.  finding  against  defendant  upon 
this  theory,  have  been  misled  by  this  instruc- 
tion, when  the  real  defense  was  that  no  fire 
existed.  The  other  instructions  may  possi- 
bly have  rendered  the  foregoing  Immaterial. 
Where,  however,  the  trial  court  attempts  to 
define  the  issues,  care  should  be  observed  not 
to  marshal  against  a  material  issue  on  one 
side  an  immaterial  and  nonessential  conten- 
tion on  the  other.  The  question  whether 
there  was  any  evidence  of  the  existence  of 
fire  which  caused  the  damage  to  the  wool 
rests  In  this  case  upon  the  final  analysis  of 
the  evldmce  of  McAfee,  for  no  other  witness- 
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es  on  either  side  testified  about  any  Are. 
It  is  singular  tbat  if  a  Sre  occurred  nuder 
such  peculiar  circuinstauces,  dtsstroylng  over 
$5,000  worth  of  wool,  no  other  witness  was 
produced  to  testify  to  the  facts  showing  the 
existence  of  a  fire,  when  that  was  the  sole 
question  at  Issue.  Tliere  were  several  others  i 
preseut  all  the  time  that  McAfee  was  there — 
Holman,  president  of  the  woolen  mill  compa- 
ny, his  brother,  and  the  employes  (the  five 
men  with  the  pitchforks ) .  All  these,  or 
some  of  them,  must  have  known  all  that 
McAfee  knew  about  the  fire  and  have  seen 
all  that  be  saw.  Yet  none  is  sworn  to  testi- 
fy to  the  circumstances  which  It  Is  claimed 
were  evidences  of  the  flre.  In  construing  his 
testimony  all  that  he  swore  to  must  be  con- 
sidered, except  hia  statements  of  mere  conclu- 
sions. It  is  only  the  l^al  evidence  and  such 
favorable  inferences  as  might  be  drawn  there- 
from that  can  be  considered.  Eliminating 
his  conclusions  as  incompetent,  we  have  his 
own  statement  on  cross-examination  that 
there  was  no  flre  in  the  building;  that  the 
floors  and  other  woodwork  showed  no  sign 
or  evidence  of  having  been  heated  or  burned. 
He  testified  several  times  that  be  did  not  see 
any  flre  in  the  wool,  nor  in  the  building. 
When  Mr.  Blakely  came  and  examined  the 
wool,  be  said ;  "Mr.  Blakely,  we  cannot  save 
this  wool.  We  have  a  policy  written  by  you 
covering  this  Insurance  on  this  wool,  and  I 
turn  It  over  to  you.  Ton  can  do  with  It  what 
you  please.  Mr.  Blakely  says :  'I  have  no 
way  to  take  care  of  it.  You  hire  all  the  men 
yon  can  and  put  in  here  and  save  this  wool, 
if  possible.'  •  ♦  •  In  pursuance  of  his 
direction  I  kept  on  and  done  my  best  to  save 
the  wool.  I  hired  all  the  men  I  thought  we 
conid  use,  and  put  them  in  there  and  watched 
them  closely,  except  at  night,  when  they  were 
working  by  tliemselves.  *  *  *  I  called 
four  or  five  men.  *  *  •  I  engaged  them 
to  go  into  this  wool  and  work  all  night  to  keep 
it  from  burning  up.  We  then  undertook  to 
handle  it  with  our  hands,  and  couldn't  do  It." 
He  sent  for  pitchforks,  and  they  kept  turning 
■It  over  for  eight  or  nine  days  and  nights. 
Had  "a  double  set  of  men  to  work  with  this 
wool  to  keep  It  from  ail  burning  and  also 
burning  the  building.  *  •  *  Of  course, 
the  wool  was  wet.  Then  we  put  a  stove 
in  the  warehouse  to  dry  the  wool.  We  kept 
the  stove  In  there,  and  the  heat  from  this 
stove,  probably  three  weeks,"  Describing 
the  condition  of  the  wool,  he  testified ;  "Take 
a  fleece  that  would  weigh  five  or  six  pounds, 
•  •  *  and,  if  that  fleece  was  dried  out; 
It  would  probably  weigh  less  than  before  the 
flre  or  flood,"  From  this  it  appears  that  he 
claimed  lu  fact  a  damage  by  heating,  which 
he  construed  as  the  same  thing  as  fire,  be- 
cause the  fiber  was  destroyed  and  the  wool 
"rotten." 

This  court  must  take  Judicial  notice  of  the 
effe<*t  on  wool  of  its  remaining  for  a  consid- 
erable time  under  water,  because  the  effect 
is  within  the  range  of  common  knowledge, 


and,  besides,  not  only  do  text-books  and 
works  on  chemistry  state  the  effect,  but  we 
have  the  opinion  in  the  record  of  six  experts 
all  agreeing — McOlemont,  Stiles,  Bach,  Gude- 
ninn.  Dreyfus,  and  Lovewell.  Emanuel  Bach, 
a  woo!  merchant  of  30  year#  experience,  tes- 
tlfl«l  tliat  wool  left  for  a  time  in  the  wet 
ferments  and  rots,  and  the  fiber  is  Injured 
and  destroyed,  and  the  identical  effect  shown 
In  this  wool  takes  place.  Jacob  Dreyfus, 
with  30  years'  experience  as  a  wool  merchant, 
and  Lawrence  G.  Stiles,  with  20  years'  ex- 
perience, testified  to  the  same  effect.  The 
latter  had  seen  many  millions  of  pounds  of 
wool  affected  in  the  same  way  by  the  action 
of  water  without  heat  sufficient  to  produce 
fire.  The  facts  disclosed  by  the  testimony 
seem  to  Justify  the  conclusion  that  the  spon- 
taneous combustion  theory  was  an  after- 
thought. Blakely,  the  Insurance  agent,  was 
informed  by  Holman  on  the  street  that  they 
had  suffered  a  loss  to  wool  by  water,  and 
went  over  probably  the  day  after  the  ware- 
house was  opened.  No  claim  of  ignition  was 
made  to  him,  or  of  anything  but  damage  by 
heat  caused  by  water,  Blakely  expressed  re- 
gret personally  that  nothing  showed  any  evi- 
dence of  fire  as  the  term  is  usually  employed. 
Milton  Welsh  and  another  adjuster,  with 
Blakely,  several  days  later  examined  the 
wool  In  the  presence  of  Holman  and  McAfee. 
Mr.  Welsh  testified  that  no  claim  was  made 
at  that  time  of  ignition  or  fire,  but  tbe  talk 
was  tbat  the  wool  bad  been  Injured  by  heat 
caused  by  water ;  that  the  wool  even  then 
was  wet,  warm,  and  steaming,  though  it  had 
been  scattered  out  for  several  days.  Two 
letters  were  written  blm  by  Holman  after- 
ward, and  referred  to  the  loss  as  damage  to 
wool  by  water.  But  there  were  others  who 
were  present  during  the  time  so  much  effort 
was  being  made  to  prevent  the  fire  from  con- 
suming all  the  wool.  Two  employes  of  the 
company,  both  wool  men  of  many  years'  ex- 
perience, testified  that  they  saw  the  wool 
while  It  was  being  turned,  and  saw  no  trace 
whatever  of  fire,  and  upon  examination 
found  no  "char"  such  as  la  left  on  wool  when 
a  flame  Is  held  against  it  and  then  taken 
away.  Neither  detected  any  odor  of  burned 
wool.  This  testimony  Is  not  referred  to  for 
the  purpose  of  weighing  the  evidence,  hut  of 
demonstrating  that,  viewed  in  the  light  of 
facts  which  courts  must  know,  the  testi- 
mony of  plaintiff  has  no  weight  and  does  not 
even  tend  to  show  the  existence  of  any  flre. 

We  are  asked  to  Iwlleve  that  there  wos 
"some  evidence"  that  sijontaneous  combustion 
occurred  In  this  wool  while  it  was  dripping 
wet  three  days  after  It  had  been  covered 
with  eight  or  nine  feet  of  water,  where  the 
evidence  of  plaintiff  also  shows  that  the  heat 
was  not  sufficient  to  blister  the  hand  when 
held  in  the  wool.  Boiling  water  would  do 
that,  and  wool  will  not  ignite  until  subjected 
to  much  gi*eater  heat,  according  to  the  testi- 
mony of  experts  and  scientific  books  of  au- 
thority.  But  the  most  Incredible  thing  is 
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t^at  this  mass  of  Wool  cOuM  have  been  on 
flre  without  the  discovery  b;^  some  one  dig- 
ging Into  It  of  "risible  heat  or  llght"-7-  not  nec- 
essarily a  flame,  but  smuetliiDg  iuiuinous. 
It  will  not  do  to  say  that  this  court  Is  not 
concerned  as  to  when  the  flre  occurred,  and 
that  It  mlgbt  have  been  on  flre  and  the  flre 
gone  ovt  before  the  witnesses  arrived  on  the 
scene,  because  McAfee's  contention,  as  shown 
by  his  entire  testimony,  is  that  the  evldmces 
of  flre,  whtcb  he  claims  to  hare  seen,  showed 
that  the  flre  was  still  in  prt^ress.  The  heat, 
the  smell,  the  smoke  were  there,  and  In  or^ 
der  to  keep  the  wool  from  "burning  up"  it 
was  necessary  to  employ  men  to  keep  turn- 
ing It  over  for  nine  days  and  nights.  Then, 
In  further  effort  to  extinguish  it,  a  flre  was 
started  In  the  stove  and  kept  going  for  three 
weeks  to  dry  the  wool.  The  words  "spon- 
taneous combustion"  are  always  used  with 
reference  to  the  origin  of  flre.  The  Century 
Dtetltmary  defines  "spontaneous  combustion" 
as  "the  ignition  of  a  body  1^  the  Internal 
development  of  heat  without  the  action  of  ah 
external  agent"  There  was  not  the  slightest 
evidence  of  ignition  In  all  the  plalntlfTs  testl- 
mony,  giving  to  It  every  favorable  Inference. 
If  spontaneous  or  any  other  kind  of  combus- 
tion took  place.  It  could  only  mean  that  the 
mass  of  wool  "took  flre";  and  we  all  know 
what  would  hare  been  the  result  If  the  wool 
had  taken  flre.  It  wonid  have  been  destroy- 
ed, and  tbe  building  with  It,  unless  extin- 
guished ;  and  if  reasonable  men  had  discover- 
ed It  to  be  on  flre.  instead  of  sending  for  men 
with  pitchforks,  they  would  have  sent  fbr  tbe 
flre  department  In  an  effort  to  save  the  build- 
ing at  least. 

No  part  of  this  dissent  Is  based  upon  tbe 
theory  that  spontaneous  combuRtlon  1h  im- 
possible in  wool.  On  the  conti'ary,  even  If 
it  be  conceded  that  It  Is  not  only  possible, 
but  highly  probable,  still  there  Is  an  entire 
absence  of  any  evidence  that  flre  of  any  kind 
occurred.  There  was  a  heating  of  the  wool 
and  injury  thereby,  but  no  ignition,  no  bnrn- 
Ing.  no  actual  flre,  as  the  word  Is  commonly 
undmitood  or  within  the  meaning  of  the 
policy.  It  was  essential  to  plaintiff's  right 
of  recovery  to  prove  that  actual  flre  occurred. 
Aside  from  statements  of  conclusions,  the  tes- 
timony of  the  only  witness  showed  that  In 
ftict  there  was  only  a  heating  and  no  actual 
flre.  Where  the  trial  court  has  refuned  to 
take  cognizance  of  matters  within  the  judi- 
cial knowledge  of  the  court,  the  rule  is  stat- 
ed as  follows :  "It  is  dear  that  upon  a  prop- 
er  record  the  appellate  court  should  re^'erse 
a  Judgment,  where  a  principle  or  rule  of  law 
Judicially  known  to  tbe  court  requires  it  to 
do  so,  even  though  tbe  trial  court  may  not 
have  taken  Judicial  notice.  *  •  •  Even 
though  It  may  not  be  authorized  to  weigh  the 
evidence  and  pass  npon  the  facts,  it  may  and 
slioald  so  use  its  Judicial  knowledge  as  to 
bring  about  Justice.  Thus  there  are  often 
undisputed  physlcnl  facts  clearly  shown  in 
evidence,  and  by  applying  to  them  a  well- 


known  law  of  nature,  of  n)!atlieoiAtfG<  or  thd 
like.  It  Is  demonsti-ated  beyond  controversy 
that  the  verdict  or  finding  Is  based  npon  what 
is  untrue  and  cannot  be  true.  In  such  cases 
it  is  very  generally  held  that  the  appellate 
court  should  take  Judicial  notice  of  the  law 
of  nature,  or  mathematics,  or  quality  of  mat- 
ter, or  whatever  it  may  be  that  rules  the 
case,  and  apply  It  as  the  trial  court  should 
have  dime."  1  Elliott  on  Evidence,  f  88. 
Where  all  the  evidence  most  favorable  to 
plaintiff  leads  to  a  result  so  much  at  vari- 
ance with  what  we  know  from  general  in- 
formation and  common  sense,  and  puts  such 
a  strain  upon  the  credulity  of  the  oourt,  the 
Judgmmt  should  be  reversed. 

Tbe  writer  dissents  from  paragraph  1  of 
the  syllabus  as  applied  to  the  facts  in  the 
present  case,  and  to  all  of  poragraph  6,  ex- 
cept the  first  clause  therein,  and  to  para- 
graph 7.  He  iB  authorized  to  say  that  Mr. 
Justice  SMITH  otmcurs  in  this  dissent. 


ATCHISON.  T.  &  8.  F.  RT.  CO.  v.  BOARD 
OF  COM'RS  OF  LYON  COUNTY  et  al. 
(Supreme  Court  of  Kansas.  Oct.  7,  1905.) 

Municipal   CinpoBATioivB  —  Vacatior  of 

Stbebts. 

An  act  of  the  Legislature,  \vhich  in  express 
terniR  vacates  the  strepts  of  an  adtlitiou  to  a 
city  with  a  proviso  that  certain  strfcta  therein 
shall  not  be  affected  by  the  act,  doem  not  ha%'e 
the  effect  of  vacatiax  the  entire  addiU<m,  or  of 
detaching  the  same  from  the  city. 
(Syllabus  by  tbe  Court.) 

Error  from  District  Court,  Lyon  County; 
Dennis  Madden,  Judge. 

Action  by  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company  against  the  board  of 
county  coinmlsslonera  of  the  county  of  Lyon 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Alflrmed. 

A  A.  Hnrd,  O.  J.  Wood,  and  Alfred  A. 
Scott,  for  plaintiff  in  error.  J.  Harvey  Frith, 
for  defendantB  In  error. 

PORTER.  J.  The  Atchison,  Topeka  & 
Santa  F6  Railway  Company  brought  this 
action  to  recover  back  certain  taxes,  which 
it  claimed  were  illegal  and  which  had  been 
paid  under  protest  The  taxes  amounted  to 
$837.72,  and  were  levied  for  general  city  pur- 
poses by  the  city  of  Emporia  upon  property  of 
plaintiff  located  in  Ruggles'  addition  to  the 
city  of  Emporia.  The  board  of  county  com- 
missionera  of  the  county  of  Lyon,  the  city  of 
Emporia,  and  the  treasurer  and  county  clerk 
of  Lyon  county  were  made  defendants.  In 
the  court  below  a  Jury  was  waived  and  the 
case  tried  by  the  court,  which  found  for  the 
defendants  that  said  territory  was  a  part 
of  the  city  of  Emporia,  and  rendered  Judg- 
ment against  plaintiff  for  costs.  The  rail- 
way company  brings  tbe  case  here  for  re- 
view. The  only  errors  assitcned  are  that 
the  court  erred  In  rendering  Judgment  in 
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favor  of  defendant  and  In  oTerrnllng  the  mo- 
tion for  a  new  trial. 

The  LeglBlatare,  1)7  an  act  passed  In  1877, 
Tacated  certain  streets  In  RnKsIes*  addition 
to  the  <Aty  of  Bnaporla.  Laws  1877,  p.  255, 
c.  196.  Aftenrerd,  and  on  March  1^  188^ 
the  dty  of  Bmpoiia  hy  an  ordinance  attonpt- 
ed  to  annex  this  same  addition  to  the  dty. 
Plaintiff  In  error  asserts  that  there  la  bvt 
one  qnestlOD  In  the  case,  and  Insists  that 
this  question  Is  whether  or  not  Buggies*  ad- 
dition was  legally  annexed,  bastag  Its  argn- 
ment  wholly  upon  the  claim  that  the  ordi- 
nance of  March  18,  18S4,  attemptli^  to  an- 
nex the  territory,  was  inoperatlTe  and  void* 
because  the  land  then  was  unplatted  prop- 
erty—In effect  acreage  property,  lying  out- 
side the  d^— and  that  **withoat  the  consent 
In  writtDg  of  the  owners  of  a  majori^  of 
the  whole  number  of  acres  owned  by  resi- 
dents of  Kansas  It  could  not  be  annexed 
simply  by  ordinance.**  The  constitutionali- 
ty of  the  ordinance  Is  also  attacked,  because 
the  enacting  clause  does  not  contain  the 
name  of  Rnggles'  addition.  Defendants  In 
error,  on  the  contrary,  claim  that  the  act  of 
the  li^slature  of  1877  never  vacated  Big- 
gies* addition,  and  that^  If  It  did,  the  ordi- 
nance of  March  18, 1884,  being  valid,  operat- 
ed to  annex  the  addition  to  the  dty  and  leave 
the  territory  In  the  same  sltoaUon  as  though 
tiiere  bad  been  no  vacation. 

Broadly  q;)eaklng,  there  Is  but  one  ques- 
tion here,  which  may  be  stated  as  follows: 
At  the  time  of  the  levy  of  the  taxes  sned 
for  was  Buggies'  addition  a  part  of  the  city 
of  Emporia?  This  single  question  Is  easily 
dlqrased  of  in  our  view  of  tbo  effect  of 
chapter  18^  p.  255,  T^iws  1877.  The  title 
of  the  act  Is  aa  follows :  **An  act  to  vacate 
the  town  of  Elmdale,  and  Wood's  addition 
to  Cottonwood  Fall^  and  certain  streets  and 
alleys  In  tbe  town  of  Cottonwood,  Chase 
county,  Kansas,  and  the  town  of  Bepnbllc 
City,  In  Clay  county,  Kansas,  and  the  streets 
In  Buggies'  addition  to  the  dty  of  Bmporia, 
In  Lyon  county,  Kansas."  Sedlon  2  reads 
as  follows:  "That  the  streets  In  Bnggles' 
addition  to  the  city  of  Bmporia,  In  the  coun- 
ty of  I/yon,  In  the  state  of  Kansas,  be  and  the 
same  hereby  are  vacated:  Provided,  that 
the  street  on  the  east  of  said  addition  and 
the  street  on  the  west  ttf  said  addition  shall 
not  be  affected  by  this  act**  It  Is  clear 
that  tiie  Legislature  did  not  by  this  act  In- 
tend or  attempt  to  vacate  any  part  of  Bug- 
gies' addition  to  the  dty  of  Emporia,  except 
the  streets.  This  appears  from  the  lan- 
guage of  the  title  of  the  act,  as  well  as  that 
of  section  2.  In  the  title  a  plain  distinction 
Is  made  between  the  vacation  of  platted 
towns  and  additions,  such  as  "Wood's  ad- 
dition to  Cottonwood  Falls,"  and  the  vaca- 
tion merely  of  "streeto  and  alleys"  In  an- 
other platted  town,  and  "the  streets"  of  Bug- 
gies' addition.  In  section  2  the  words  de- 
c-laring  the  vacation  follow  the  title,  and  re- 
fer only  to  the  streets  of  Buggies*  addition. 


Without  determining  what  effect  flie  vaca- 
tion of  the  entire  addition  would  have  vptai 
the  lands  embraced  ther^n.  It  follows  from 
what  has  been  said  that  no  part  of  Buggies' 
addition  was  vacated,  except  the  streets  re- 
ferred to  in  the  act,  and  that  Oils  left  the 
addltitm  within  and  a  part  of  the  city  of 
Emporia.  To  arrive  at  this  emdosltm  we 
have  only  to  give  the  words  of  the  statute 
their  ordinary  meaning;  and  this  should  be 
done,  "unless,  from  a  consideration  of  the 
whole  act.  It  appears  that  a  different  mean- 
ing was  intended."  Stete  t.  Buicntft  22 
Kan.  ITOl  The  dtetion  of  additional  author- 
ities seems  unnecessary. 

The  Ju^pnent  will  be  aflSrmed.  All  tbe 
Justices  concurring. 


EDWABDS  V.  HABTSHOBN. 
(Supreme  Court  of  Kansas.  Oct  7,  19^.) 

1.  Pleading— DiFFEBENT  Counts. 

A  party  cannot  always  anticipate  what  the 
testimony  in  a  case  may  develop,  and  to  meet 
the  iKissible  phases  of  the  evidence  he  may 
sometimes  state  his  cause  of  action  in  different 
counts. 

[Ed,  Note.— For  cases  in  point,  see  vol.  89, 
Cent.  Dig.  Pleading,  «  114.] 

2.  Same— Election. 

Where  a  plaintiff  set  np  in  his  petition 
three  counts  based  on  the  same  transactioo,  and 
at  tbe  close  of  the  testimony  elected  to  stand 
on  one  of  the  counts,  and  the  case  was  sub- 
mitted to  the  jury  as  a  single  cause  of  action, 
the  refusal  of  the  court  to  reqaire  an  earliw 
election  was  not  prejudicial  error. 

3.  CoNTBACTs  — Provision  for  Umpire- Va- 
lidity—Effect. 

A  provision  In  a  contract  between  a  princi- 
pal contractor  and  a  8ul>contractor  for  the  grad. 
ing  of  a  railroad  that  the  work  should  be  done 
under  tbe  supervision  of  tbe  chief  engineer  of 
the  former,  who  should  make  estimates  as  a 
basis  for  the  payment  of  the  work  done,  and 
that  bis  decision  as  to  all  matters  of  dispute 
which  arise  between  the  parties  should  be  final 
and  conclusive,  is  valid,  and  the  decision  of  such 
an  umpire  is  prima  facie  conclaaiTe  upon  all 
matters  submitted  to  and  fairly  and  honestly 
decided  by  him. 

[Ed.  Note. — For  cases  in  point,  see  voL  11. 
Cent.  Dig.  Contracts.  89  1326,  1334.] 

4.  Saub— Fbaud  OB  Mistake. 

If  there  was  fraud  or  mistake  so  great  and 
palpable  as  to  Imply  bad  faith,  or  tbe  umpire 
failed  to  fairly  and  honestly  perform  the  func- 
tion assigned  to  him,  his  decision  will  have  no 
binding  force. 

5.  Same— Subsequent  Aobesuent. 

Nor  will  it  bind  if  by  the  subsequent  agree- 
ment of  the  parties  the  decision  Is  not  to  be 
relied  on,  but  other  fuller  and  correct  estimates 
are  to  be  made. 

6.  Same— Pbaud  or  Mistake— Rbuedt. 

In  either  case  a  proceeding  In  equity  to  set 
aside  the  decision  oE  the  engineer  Is  not  a  con- 
dition precedent  to  an  action  at  law  to  recover 
the  money  due  under  the  contract,  where  the 
work  had  been  satisfactorily  completed  by  the 
plaintiff  and  had  been  accepted  by  the  defend- 
ant. 

7.  Same— Twtebest  of  Umpire. 

The  fact  that  the  chosen  umpire  was  an 
employ^  of  the  defendant  does  not  of  itself 
weaken  tbe  force  of  his  decision,  but  the  law 
requires  of  a  person  bo  situated  the  utmost 
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diligence  and  good  faith  In  tlie  perfonnance  of 

Lis  duties. 
(SrllaboB  by  the  Court) 

Error  from  District  Court,  Harper  County; 
P.  B.  Glllett,  Judge. 

Action  by  J.  A.  Hartshorn  against  W.  C. 
Edwards.  There  was  judgment  for  plalntUf, 
and  defendant  brings  error.  Affirmed. 

John  A.  Eaton  and  Fred  Wasbbon,  for 
plalntiff  In  mor.  T.  A.  Noftagor,  for  de- 
fendant in  error. 

JOHNSTON,  G.  J.  This  was  an  action 
brought  by  J.  A.  Hartshorn  against  W.  C. 
Edwards  to  recover  the  balance  alleged  to 
be  due  for  the  grading  of  two  miles  of  the 
Kansas  City,  :Mexico  &  Orient  Railroad.  In 
Oklahoma.  Originally  the  Kaw  Valley  Con- 
struction Company,  the  Union  Construction 
Company,  and  the  Kansas  City,  Mexico  & 
Orient  Ballroad  Company  were  made  defend- 
ants; but  on  the  motion  of  plaintiff  a  dis- 
missal was  entered  as  to  these  parties,  and 
the  case  was  tried  out  against  Edwards 
alone.  The  petition  contained  three  counts, 
all  based  upon  Hartshorn's  claim  for  work 
done  for  the  defendant  The  first  was  upon 
an  account  stating  the  char^  for  clearing, 
grubbing,  and  excavating  for  tlie  grade  of 
the  railroad,  and  also  the  credits,  and  asking 
for  recovery  of  the  balance  due,  $5,439.16. 
The  second  count  set  up  the  contract  between 
the  parties,  the  work  done  In  pursuance  of  It 
and  the  failure  to  measure  and  estimate  the 
work  as  the  contract  specified  and  to  other- 
wise i)erform  the  contract;  and  the  third 
count  was  like  unto  the  second,  except  that 
express  malice  and  intentional  fraud  was 
charged  against  some  of  the  engineers  In 
measuring  the  excavation  and  determining 
the  amount  due  for  the  work.  Hartshorn, 
however,  elected  to  stand  upon  the  second 
count  of  his  petition^  and  the  averments  of 
the  other  counts  became  immaterial. 

In  the  second  count  the  contract  between 
the  parties  was  set  forth,  under  which 
Hartshorn  was  to  receive  $15  per  acre  for 
clearing,  $25  per  acre  for  grubbing,  9  cents  per 
cubic  yard  for  earth  excavation,  27^  cents  per 
cubic  yard  for  loose  rock,  and  55  cents  per  cubic 
yard  for  solid  rock.  The  work  was  to  be 
done  to  the  satisfaction  of  the  chief  engineer 
of  Edwards,  who  was  to  make  measurements 
and  estimates,  and  was  to  be  paid  for  when 
he  certified  that  the  work  was  completely 
performed.  The  petition  alleged  that  the 
contract  contained  a  provision  "that  the  de- 
cision of  the  chief  engineer  of  the  defendant 
W.  Q  Edwards,  should  be  final  and  conclusive 
on  any  dispute  which  might  arise  between 
the  parties  to  said  agreement  relative  to  or 
touching  the  same,  and  that  each  of  said 
parties  did  thereby  waive  any  right  of  action 
or  other  remedy,  in  law  or  otherwise,  by 
virtue  of  the  contract,  so  that  the  decision  of 
the  chief  engineer  should  In  the  nature  of 
an  award  be  final  and  conclusive  on  the 
rights  and  claims  of  said  parties,  and  no 


suit  should  be  brought  tmtll  the  award  of 
the  said  chief  engineer  should  have  been 
made  and  published,  and  then  for  the  pur- 
pose only  of  enforcing  said  award."  It  was 
further  alleged  that  Edwards  was  the  agent 
of  the  construction  and  railroad  companies; 
that  he  chose  as  chief  engineer  M.  P.  Paret 
who  was  the  chief  engineer  of  these  com- 
panies, and  who  was  Interested  in  estimating 
the  work  done  at  a  lower  figure  than  the 
correct  amount;  that  Paret,  pretending  to 
act  as  chief  engineer  for  Edwards,  made  cer- 
tificates of  the  work  done,  but  failed  and 
neglected  personally  to  measure  and  estimate 
the  work  done;  that,  instead  of  making  es- 
timates or  measurements  of  the  work  person- 
ally, he  relied  upon  measurements  and  classi- 
fications made  by  E.  B.  Coulson,  who  was 
eommoDly  known  as  a  resident  engineer;  that 
Coulson  was  wholly  lncomi>etent  for  the 
work;  that  the  estimates  made  by  him  were 
erroneous,  incorrect,  and  Incomplete;  and 
that  neither  Paret  nor  Ooulson  have  ever 
made  any  correct  estimate,  but  made  one 
which  placed  the  value  of  the  work  done  at 
the  sum  of  $5,439.16  less  than  the  true  amount 
and  value  under  the  terms  of  the  contract 
It  is  further  alleged  that  two  final  estimates 
were  made  on  the  work,  one  for  each  of  the 
miles  graded,  but  at  each  time  Hartshorn 
refused  to  receive  the  sum  allowed  on  these 
pretended  estimates,  asserting  that  they  were 
Incorrect  and  that  a  mistake  liad  been  made 
In  the  classtQcatlon  and  measurement  of  the 
work,  and  that  It  was  then  agreed  between 
him  and  Edwards  that  the  chief  engineer 
would  make  a  personal  examination,  and 
upon  this  agreement  the  amounts  of  the  es- 
timates were  accepted;  that  the  plaintiff  re- 
fused to  accept  said  sums,  or  either  of  them, 
until  Edwards  agreed  to  make  full,  correct 
and  final  estimates  and  claselflcations,  and 
finally  accepted  the  money  only  as  part  pay- 
ment of  the  work  under  an  agreement  that 
correct  estimates  and  classifications  should 
be  made;  but  that  the  defendant  has  since 
unreasonably  and  fraudulently  refused  and 
neglected  to  make  further  final  and  correct 
estimates  and  classifications.  It  was  further 
alleged  that  the  work  done  has  been  ac- 
cepted as  being  In  full  compliance  with  the 
contract  but  the  defendant  on  account  of  the 
mistake  of  the  chief  engineer,  and  the  fact 
that  Coulson  was  careless,  n^iigent,  and  in- 
competent and  failed  to  correctly  measure, 
estimate,  and  classify  the  work  done  under 
the  contract  has  galled  to  pay  him  the 
amount  due  under  the  terms  of  the  contract, 
and  that  there  is  still  due  $5,439.16,  for 
which  he  asks  Judgment  In  his  answer  Ed- 
wards alleged  that  the  chief  engineer  did 
make  estimates  and  classifications  of  the 
work  done,  and  that  he  had  paid  to  Hartshorn 
the  amount  of  the  estimates  which  were  re- 
ceived by  the  plaintiCE.  The  plaintlCT  In  reply 
alleged  that  the  estimates  mentioned  in  the 
answer  were  those  described  In  the  petition 
as  being  incorrect  false,  and  fraudulent 
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The  trial  resulted  In  favor  of  tbe  plaintiff; 
the  Jnry  awarding  bim  the  aum  of  ^,439.16. 

Error  is  assigned  on  the  nillng  of  tbe  court 
dei^lng  the  motion  of  Edwards  to  require 
tbe  plaintiff  to  elert  on  wbldi  count  of  his 
petition  he  would  rely.  The  Code  requires 
that  the  petition  shall  contain  a  statranent  of 
the  facts  constituting  tbe  cause  of  action,  In 
ordinary  and  concise  language,  and  without 
repetition.  Clr.  Code,  S  87.  A  party  may, 
bowero*,  bare  demands  of  a  different  nature 
founded  on  the  same  transaction,  and  which 
he  may  state  in  separate  counts,  although 
only  one  recovery  can  be  bad.  There  are 
times  when  a  party  cannot  well  anticipate 
what  the  testimony  will  develop,  and  to 
meet  any  possible  phase  of  the  evidence  he 
may  state  bis  cause  of  action  in  different 
counts.  Bllsa  on  Code  Pleading,  S  120;  5  A. 
ft  E.  Encyl.  of  PI.  ft  Pr.  321.  Whether  such 
a  practice  was  permisBible  in  this  instance  Is 
of  little  consequence.  At  tbe  close  of  the  tes- 
timony the  plaintiff  did  elect  to  rely  on  tbe 
second  count  of  hia  petition,  and  tbe  case 
was  submitted  to  tbe  Jury  as  Involving  but  a 
single  cause  of  action,  and  hence  tbe  defoid- 
ant  did  not  suffer  any  prejudice. 

It  is  contended  that  the  facts  stated  in 
tbe  second  count  do  not  constitute  a  cause  of 
action.  In  part,  this  is  based  on  the  ground 
that  tbe  contract  pleaded  provided  that  the 
decision  of  tbe  chief  engineer  should  be  final 
and  conclusive  upon  the  rights  and  claims  of 
tbe  parties,  and  tliat,  as  an  award  or  de- 
cision bad  been  made  by  bim,  a  resort  to  an 
action  in  court  was  precluded.  It  may  be 
conceded  that  it  was  competent  for  the  parties 
to  agree  that  final  estimates  should  be  made 
by  the  chief  engineer  of  the  defendant,  and 
tbat  his  decision  should  be  taken  as  correct 
and  binding.  Such  an  award  or  decision  is 
prima  facie  conclusive  aa  to  all  matters  sub- 
mitted to  and  fairly  and  honestly  determined 
by  the  chosen  umpire.  Insurance  Company 
T.  Payne,  57  Kan.  201,  300.  46  Pac.  31S.  Of 
course.  If  tbere  were  fraud,  gross  mistake, 
or  tbe  failure  to  exercise  an  honest  Judg- 
ment by  tbe  umpire,  bis  estimate  or  award 
would  not  be  binding.  Martlnsburg  ft  Poto- 
mac R.  R  Co.  V.  March,  114  IT.  8.  549,  5 
Sup.  Ct.  1035,  2d  L.  Ed.  255;  Cblc>ago  & 
Santa  PS  Railroad  v.  Price.  138  U.  S.  185, 11 
Sup.  Ct  290,  34  I*  Ed.  ©17;  McCoy  v.  Able, 
131  Ind.  417,  30  N.  E.  528,  31  N.  E.  453; 
Baltimore  ft  Oblo  Railway  Co.  v.  Scboles,  14 
Ind.  App.  5^,  43  N.  E.  156,  56  Am.  St.  Rep. 
307;  Railroad  Company^.  Mills  ft  Fairfax, 
91  Va.  613,  22  S.  E.  556.  Passing  for  the 
time  being  the  question  whether  fraud,  mis- 
take, Inefficiency,  or  bad  faith  is  sufficiently 
alleged  to  set  aside  tbe  decision  of  tbe  chief 
engineer,  there  are  in  the  petition  averments 
that  by  agreement  of  the  parties  tbe  de- 
cision of  the  chief  engineer  aa  made  was  put 
aside  and  treated  as  not  of  binding  force; 
tbat  when  Hartshorn  protested  that  the  final 
estimates  were  incorrect  and  unfairly  made, 
Edwards  then  agreed  tbat  further,  full,  final* 


and  correct  estimates  aud  classifications 
sliould  be  personally  made  the  chief  ct- 
glneer;  but  tliat  he  bad  unreasonably  and 
fradnlently  refused  and  neglected  to  make 
such  estimates  and  classifications.  Having 
In  effect  set  aside  tbe  decUi<m  of  tbe  chief 
engineer  and  agreed  that  another  and  correct 
one  should  be  made,  a  decree  of  a  court  to 
cancel  it  was  certainly  unnecessary.  Tbe 
reasons  for  Ignoring  the  discredited  decision 
bec(nne  immaterial,  since  the  petition  alleges 
that  new  and  correct  estimates  were  to  be 
made.  The  petition  alleged  that  the  work 
was  performed  by  Hartshorn  In  conformity 
with  the  contract;  that  It  was  accepted  by 
Edwards  as  complete  and  satlsfacto^;  the 
amount  due  for  the  work,  when  measured 
correctly  as  tbe  contract  specified,  was  set  up: 
and  also  the  failure  and  refusal  to  measure 
and  estimate  tbe  work  In  accordance  with 
the  agreemeuL  This  stated  a  cause  of  action 
at  law  tor  the  recovery  of  money  under  tbe 
contract 

It  is  ai^ed  tbat  tbe  dedslon  of  tbe  chief 
engineer  was  In  the  nature  of  an  award,  bind- 
ing upon  the  parties,  and  tbat  the  plaintiff 
could  not  maintain  an  action  to  recover  under 
the  contract  so  long  as  the  award  stood.  Tbe 
cont^tlon  is  that  It  could  only  be  set  aside 
by  an  equitable  proceeding.  Against  the  ob- 
jection of  the  defendant  the  court  impaneled 
a  Jury,  and  tbe  case  was  tried  as  an  action  at 
law.  Since  tbe  award  or  decision  made  by 
the  chief  engineer  waa  taken  out  of  the  case 
by  subsequent  agreement,  there  la  little  room 
to  claim  tbat  It  was  an  action  for  equitable 
cognizance.  But  treating  the  case  upon  de- 
fendant's theory,  it  was  practically  an  action 
at  law,  and  tbe  court  could  not  safely  have 
denied  tbe  d«nand  of  either  party  for  a  Jury. 
By  tbe  averments  of  the  petition,  as  well  as 
the  testimony  offered  in  behalf  of  tiie  plain- 
tiff, the  chief  engineer  did  not  personally 
classify  or  measure  the  material  excavated 
by  the  plaintiff  In  grading  tbe  railroad. 
There  was  an  attempt  to  do  so  by  Coulson, 
the  subordinate  engineer.  It  Is  alleged  that 
he  was  not  only  Incompetent,  but  that  he 
was  careless  and  negligent  and  therefore  did 
not  correctly  measure  and  classify  the  work, 
so  tbat  nartshorn  was  allowed  but  912,691.58, 
when  according  to  the  contract  he  was  enti- 
tled to  $18,130.74^a  mistake  or  variance  of 
$5,430.ia  The  petltI<Hi  did  not  expressly 
chai^  Intentional  fraud  or  bad  faith,  but 
It  did  charge  inefficiency,  negligence,  and  mis- 
takes so  great  and  palpable  as  to  imply  bad 
faith,  it  Is  true  tlie  pleading  does  not  state 
In  express  terms  that  fraud  was  committed  by 
the  engineers,  but  facts  as  to  inefficiency, 
negligence,  and  gross  misteke  are  related, 
which  In  themselves  are  sufficient  to  consti- 
tute bad  faltb  and  Invalidate  the  estimates 
of  the  chief  engineer.  Little  strength  would 
have  been  given  the  pleading  by  adding  a 
conclusion  that  the  facts  stated  constituted 
bad  faith.  If  tbe  estimates  had  been  fairly 
mad^  tbey  would  have  been  bluding;  but 
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wben  not  fairly  made,  and  tiiere  are  mistakes 
ao  xroaa  ae  to  amoont  to  fraud  on  tbe  plaln- 
tUTt  ngbte,  the  estlmatefl  aod  decision  of  the 
<Alef  engliieer  may  be  ignored,  and  a  recovery 
of  tbe  contract  price  bad  in  an  action  at  law. 
Althougb  tbe  equitable  elementa  of  mistake 
and  fraud  may  be  InTolved,  the  case  is  es- 
sentially one  at  law  for  the  recovwy  of  mon- 
ey under  the  contract,  and  hence  a  Jury  was 
properly  allowed.  Louisville,  etc.  Itallroad 
Co.  V.  Meyer,  30  Lh  Ed.  689;  Wtlllams  v. 
BallroBd  Co..  112  Ha  463,  20  &  W.  681,  S4 
Am.  St  Rep.  403;  Railroad  Co.  v.  Mills  & 
Fairfax,  supra ;  Graham  t.  Woodall,  86  Ala. 
313,  6  South.  687;  Klstler  t.  Indianapolis, 
etc.,  B.  R.  Ca,  88  lod.  400;  Canal  Trustees 
T.  I^h,  10  IlL  521 ;  Baltimore  ft  Ohio  Rail- 
way Co.  T.  Scholes,  supra. 

A  somewhat  general  attach;  Is  made  on  the 
Instmcthms  which  the  court  gave  to  the 
Jury,  but  much  at  the  ctmiplalnt  In  this  re- 
spect  Is  answered  In  the  determination  al- 
ready  made.  Tbe  respective  thewles  of  the 
parties  were  fairly  presented  to  tbe  Jury. 
With  respect  to  the  estimates  and  award  of 
the  chief  engineer  the  court  did  not  mini' 
mise  tbe  mistakes  necessary  to  invalidate  It 
The  Jui7  were  Informed  that  the  award  of 
the  chl^  engineer  was  final  and  conclusive 
tat  thB  absence  of  mistake  ot  fraud,  and  that, 
"while  the  final  estimates  f>f  the  chief  engi- 
neer may  be  set  aside  on  account  of  mistakes 
made  by  him  in  his  final  estimates  and  classi- 
fications of  the  work  under  the  contract 
yet  I  say  to  you  that  slight  discrepancies  in 
measurements  should  be  disregarded,  and 
even  where  there  are  discrepancies  of  some 
magnitude  you  should  accept  the  estimates 
of  the  chief  engineer,  unless  the  proof  clearly 
shows  such  gross  mistakes  as  would  Imply 
bad  faith,  or  a  failure  ou  tbe  part  of  the  chief 
engineer  to  exercise  an  hwest  judgment  In 
making  his  final  estimates  and  classlflca- 
tions."  This  statement  of  the  law  was  ex- 
ceedingly liberal  to  the  defendant,  and  he,  at 
least  has  no  reason  to  complain  of  the  rule 
applied. 

Complaint  is  made  that  the  court  referred 
to  the  contention  that  the  chief  en^neer  did 
not  personally  do  all  of  the  work;  but  In 
tbe  same  crainectlon  the  Jury  were  Instructed 
that  he  was  not  required  to  personally  make 
the  estimates  and  classifications,  and  could 
intrust  the  work  In  part  to  his  subordinates 
and  asslBtants.  Tbey  were  told,  howe%*er, 
that,  "If  the  chief  engineer  Intrusted  the 
work  of  making  up  tbe  final  estimates  and 
classifications  to  bis  subordinates  and  as- 
sistants, the  mistakes  and  errors  of  the  sub- 
ordinates and  asstetants  beeame  and  were  the 
mistakes  and  errors  of  the  chief  engineer, 
if  he  adf^ted  them  in  making  up  his  final 
estimates."   The  terms  of  the  contract  under 


which  the  classifications  were  to  be  made 
were  fairly  stated  by  the  court,  and  we  find 
nothing  in  any  part  of  the  charge  which 
can  be  regarded  as  prejudicial  error. 

While  the  sufficiency  of  the  evidence  Is 
vigorously  assailed,  we  are  unable  to  say 
that  the  verdict  and  Judgment  are  without 
support.  It  appears  that  Paret,  the  chief 
engineer,  gave  little  personal  attention  to 
tbe  work  as  it  progressed,  and  relied  almost 
entirely  on  Coulson,  the  resident  engineer. 
There  is  testimony  tbat  Coulson  had  only  a 
passing  acquaintance  with  the  work.  He  did 
not  give  It  the  attention  during  Its  progi'ess 
necessary  to  a  correct  and  complete  estimate. 
Changes  were  made  by  him,  which  Indicated 
careleHsness  and  a  lack  of  definite  Informa- 
tion, and.  Indeed,  the  testimony  tends  to  show 
that  the  classifications  were  not  made  with 
any  care,  and  that  his  measurements  were 
incomplete  and  little  more  than  approxima- 
tions. After  a  protest  had  been  made 
against  his  estimates,  and  Edwards  had 
agreed  that  other  estimates  should  be  made, 
the  chief  engineer  sent  two  of  his  subordi- 
nates, who  went  over  the  work  and  who  made 
reports  differing  materially  from  the  esti- 
mates of  Coulson.  Notwithstanding  this, 
the  chief  engineer  refused  to  change  tbe  esti- 
mates which  Coulson  had  originally  given 
him.  Two  engineers  went  over  the  work  at 
the  instance  of  the  plaintiff,  and,  after  meas- 
uring it  one  of  them  reported  that  there  were 
17,807  yards  of  solid  rock  excavated,  while 
Coulson's  estimates  only  credited  Hartshorn 
with  1,392  yards.  The  other  engineer,  who 
was  a  witness  on  bebalf  of  plaintiff,  estimat- 
ed that  there  were  16,704%  yards  of  solid 
rock  excavated.  Although  these  witnesses 
did  not  see  the  work  during  its  progress, 
their  testlmotty  Indicates  tbat  their  measure- 
ments were  made  with  considerable  care,  and 
the  Jury  were  warranted  In  acc^tlng  their 
estimates  In  preference  to  those  made  by 
Coulson.  Enough  appears  in  the  testimony 
to  warrant  tbe  Inference  that  the  so-called 
final  estimates  were  not  fairly  and  honestly 
made,  and  the  dlscrepandes  are  such  as  to 
show  palpable  mistakes  and  utter  disregard 
of  the  rlf^ts  of  Hartshorn.  Tbe  fact  tbat 
the  chief  engineer,  who  was  to  classify,  meas- 
ure, and  make  final  estimates,  was  an  em- 
pIoy6  of  the  defendant  does  not  of  Itself 
weaken  the  force  of  his  decision;  but  the 
law  does  require  of  persons  so  situated  the 
utmost  diligence  and  good  faith,  and  tbe 
testimony  offered  In  behalf  of  the  plaintiff 
tends  rather  to  show  inefficiency  and  negli- 
gence on  bis  part.  Instead  of  fair  and  honest 
performance  of  duty. 

The  judgment  of  the  district  court  will  be 
affirmed.  All  tbe  Justices  concurring. 
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BROENBRIOHT  r.  HENDBBSON  eC  a1. 

(Supreme  Conrt  of  EanMta,  Oct  7.  1903.  On 
Rebearinx.  Not.  11,  1909.) 

1.  Estoppel— In  Paib— What  Constitutbs. 

A  party  pleadini:  an  estt^^pel  in  pais  must 
show :  (1)  That  the  opposing  party  has  made 
some  representation  fneonRistent  with  his  pres- 
ent position,  with  the  intent  to  mislead  the 
pleader;  (2)  that  the  representation  ao  made 
waa  known  by  the  maker  to  be  false;  <3)  that 
the  pleader  did  not  know  that  the  representa- 
tion was  false ;  and  (4)  that  he  believed  it  to 
be  true  and  acted  upon  such  belief. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Clent.  Dig.  Estoppel,  |  124.] 

2.  Akpeal— Habulesb  Ebbo»— Adhission  of 
Evidence. 

Where  several  defenses  were  pleaded  in 
the  same  answer,  one  of  which  was  so  defect- 
ive that  it  was  error  to  admit  evidence  in 
support  thereof,  but  nevertheless  the  court, 
over  the  objection  of  the  plaintiff,  erroneously 
permits  testimony  to  be  introduced  tending  to 
support  such  defense,  and  a  general  verdict  was 
returned  and  a  general  judgment  rendered  there- 
on for  the  defendant,  it  cannot  be  said  that  such 
error  is  not  prejudicial. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Montgomery 
County;  Thos.  J.  Flannelly,  Judge. 

Action  by  O.  P.  Ergenbright  against  J.  B. 
Henderson  and  others.  Judgment  for  de- 
fenaants,  and  plaintiff  brings  error.  Re- 
versed. 

J.  B.  Tomllnson,  for  plaintiff  In  error.  F. 

3.  Frltcb  and  John  Bertensliaw,  for  de- 
fendants in  error. 

GREENE,  J.  This  was  an  action  brought 
In  the  district  court  of  Montgomery  county 
for  partition  and  to  recover  the  rents  and 
profits  of  certain  real  estate;  the  plaintiff 
claiming  to  be  the  owner  of  an  undivided 
i^ss  interest  in  the  lands  described,  and 
alleging  that  the  defendants  Uenderaon  and 
Henderson  were  In  possession,  and  wrong- 
fully and  unlawfully  kept  the  plaintiff  out 
of  possession,  and  denied  to  him  any  right 
In  or  title  to  the  same.  It  appears  that  the 
title  to  the  land  was  held  Jointly  by  John  E. 
Greer  and  Margaret  M.  Greer,  husband  and 
wife,  at  the  time  of  the  death  of  John  E. 
Greer,  Intestate.  January  J7,  1800;  that  Da- 
vid P.  Greer  and  Abraham  L.  Greer,  the  sons 
of  John  and  Margaret,  were  appointed  ad- 
ministrators of  John's  estate ;  that  in  the 
administration  thereof  they  filed  a  petition 
In  the  probate  court  asking  for  an  order  to 
sell  the  real  estate  in  question  as  the  prop- 
erty of  John  B.  Greer,  and  that  the  proceeds 
might  be  applied  In  payment  of  the  debts 
of  the  deceased.  The  order  was  regularly 
made,  and  the  Interest  of  John  E.  Greer  sold, 
and  purchased  by  one  A.  E.  SHch,  to  whom 
a  deed  was  made,  and  the  sale  approved,  and 
the  deed  confirmed  by  the  probate  court. 
Afterward  A.  E.  Stich  conveyed  the  land 
by  a  general  warranty  deed  to  the  defendant 
herein,  J.  S.  Henderson.  Soon  after  the 
death  of  John  E.  Greer,  Margaret  M.  Greer 


died,  leaving  a  win  by  which  she  beqoeatbed 
and  devleed  all  of  her  property  to  hw  chil- 
dren equally.  The  will  was  regularly  jhto* 
bated,  and  her  estate  settled.  After  both 
estates  had  been  settled  all  of  the  heirs  of 
John  E.  and  Margaret  M.  Greer,  except  Lewis 
E.  Qarr  and  AJta  P.  Garr,  who  were  the  mi- 
nor children  of  a  deceased  daughter,  conveyed 
by  quitclaim  whatever  Interest  they  took  on- 
der  the  will  and  as  hTeirs  of  Margaret  Greer 
to  the  plaintiff  In  this  action.  The  minors 
were  Joined  as  defendants  In  this  action. 
Summons  was  served  personally  on  each  of 
them,  and  the  court  appointed  T.  J.  Stanford, 
Esq.,  a  member  of  the  bar  of  Montgomery 
county,  as  guardian  ad  litem  for  the  minora, 
who  ffled  a  general  denial  as  thrir  answer. 
The  defendants  Henderson  and  Bendersou 
filed  their  answer.  In  which  were  contained 
four  different  counts.  The  first  was  a  gener- 
al  denial.  The  second  admitted  that  at  the 
death  of  both  John  and  Margaret  M.  Greer, 
tlie  title  to  the  land  was  held  Jointly  by 
them,  but  pleaded  an  oral  agreement  be- 
tween the  Greers  and  their  grantor,  A.  E. 
StIch,  by  which  the  title  held  by  Margaret 
M.  Greer  was  held  In  trust  only  for  John 
E.  Greer.  This  count  also  contained  allega- 
tions tending  to  plead  an  estoppel  on  the 
part  of  the  heirs  of  John  E.  and  Margaret  M. 
Greer  from  claiming  an  interest  in  the  real 
estate,  either  as  heirs  of  Margaret  M.  Greer 
or  under  the  will.  The  third  count  pleaded 
the  five  years'  statute  of  limitations.  The 
fourth  count  set  out  the  contract  between 
Ergenbright  and  the  heirs  of  John  E.  and 
Margaret  M,  Greer,  by  which  he  obtained 
the  title  under  which  he  now  claims,  and  con- 
tended that  it  was  champertous.  The  plain- 
tiff filed  proper  replies  to  each  of  these  al- 
leged defenses.  On  the  trial,  when  the  de- 
fendant undertook  to  offer  evidence  tending 
to  prove  an  estoppel  in  pais,  the  plaintiff 
objected  for  the  reason  that  the  answer  in 
this  respect  was  not  sutRclent  to  admit  the 
introduction  of  any  testimony.  This  objec- 
tion was  overruled,  and  evidence  was  in- 
troduced tending  to  prove  such  estoppel. 
After  all  the  testimony  had  been  introduced, 
the  court  instructed  the  Jury  to  return  a 
general  verdict  for  the  defendants,  upon 
which  a  general  Judgment  was  rendered. 
The  plaintiff  prosecutes  error. 

A  motion  to  dismiss  Is  interposed  by  the 
defendants,  Henderson  and  Henderson,  on 
the  ground  that  the  two  minors,  Lewis  E, 
Garr  and  Alta  P,  Garr,  were  not  made  par- 
ties to  the  action  in  the  district  court.  This 
is  upon  the  theory  that  no  showing  appears 
In  the  record  that  these  defendants  were 
minors,  and  therefore  no  authority  for  the 
appointment  of  a  guardian  ad  litem.  To  this 
contention  we  do  not  agree.  This  court  will 
presume.  In  the  absence  of  anything  in  the 
record  to  the  contrary,  that  the  court  below 
was  Informed,  and  acted  upon  such  Infor- 
mation, in  appointing  a  guardian  for  these 
defendants.    Possibly   the   children  were 
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'present  and  the  Jndge  saw  tbem,  or  he  may 
tafiTe  known  them  personally.  The  motion 
l8  therefore  overrnled. 

The  first  error  complained  of  by  the  plain- 
tiff is  the  oTermllng  of  his  objection  to  the 
Introduction  of  testimony  under  the  defend- 
ants* plea  of  an  estoppel.  We  thinlc  tbe  con- 
tention of  the  plalntifT  In  error  must  be  sus- 
tained. Instead  of  restating  the  allegations 
of  the  answer  which  were  relied  on  by  the 
defendant  as  an  estoppel  in  pais,  we  prefei 
to  call  attention  to  some  of  the  facts  neces- 
sary to  be  Incorporated  In  such  a  plea,  which 
ate  not  contained  in  the  answer.  In  plead- 
ing an  estoppel  In  pals  It  is  incumbent  on 
the  pleader  to  state  the  facta  on  which  he 
reliea  with  precision  and  exactness.  He 
must  show:  (1)  That  the  representations 
■were  made  with  the  intent  to  mislead  him ; 
<2)  that  the  represnitatlona  were  false;  (3) 
that  they  were  known  by  the  maker  to  be 
false;  <4)  that  the  pleader  did  not  know  of 
fhelT  faMty ;  (S)  that  be  believed  such  false 
representatlona  to  be  troe;  and  (6)  that  he 
did  in  fact  act  thereon.  Big.  Estop.  (5th 
EdL)  709  ;  8  Bnc.  of  PI.  A  Pr.  11:  Page  ft  Go. 
T.  Smith,  IS  Or.  410. 10  Pac.  833;  Stevens  t. 
Dennett,  61  N.  H.  a24.  883;  Davis  t.  Davis, 
26  Gal.  23,  «S  Am.  Dec.  19T;  Buck  t.  Mllford, 
DO  Ind.  291;  Meymdorf  et  aL  v.  Frohner  et 
al..  8  Mont.  282;  Lumber  Co.  v.  Hardware 
Co..  B8  ATk.  196,  18  8.  W.  781.  These  facta 
are  all  absent  from  the  answer,  except  that 
It  states  that  the  defendant  In  good  faith 
relied  on  the  statements  set  out  by  way  of 
estoppel. 

It  Is  always  error  for  a  coart  to  admit  evi- 
dence, over  objection,  under  a  fatally  defect- 
ive statement  of  facta  In  a  pleading.  It  may 
sometimes  become  a  question  whether  ancfa 
error  Is  prejndlclal;  for  Instance,  if  several 
defenses  are  submitted  in  one  answer,  one 
of  which  is  80  defectively  pleaded  aa  to  pre- 
clude tbe  Introduction  of  evidence,  but  nev- 
ertheless the  court  overrules  an  objection 
made  thereto,  and  admits  the  evidence,  and 
the  jury  or  the  comrt  should  make  special 
findings  from  which  it  could  be  said  that 
the  verdict  or  judgment  was  based  entirely 
upon  one  or  more  of  the  other  defenses,  It 
might  be  said  that  the  error  In  the  admis- 
sion of  the  erldence  In  support  of  the  de- 
fectively pleaded  defense  was  not  prejudi- 
cial. In  the  present  case,  however,  both  the 
verdict  and  the  judgment  are  general. 
There  is  no  way  of  determining  that  Iwth 
were  not  f  onnded  upon  the  insufficiently  plead- 
ed defense,  or,  If  not,  that  the  evidence  ad- 
mitted thereunder  did  not  largely  influence 
the  court  In  its  determination  of  the  rights 
of  the  parties.  Under  such  clrcnmstances 
it  cannot  be  said  that  the  error  was  not  prej- 
udicial. 

The  judgment  U  therefore  reversed,  and 
.the  cause  remanded  for  further  proceedings. 
AU  the  Justices  concurring. 


Petition  for  Rebearinf. 

On  the  original  hearing  the  defendants  in 
error  challenged  the  jurisdiction  of  this  court 
on  the  ground  that  It  had  not  acquired  juris- 
diction of  two  of  the  defendants  In  the  coui't 
below,  Lewis  E.  Garr  and  Alta  P.  Garr,  mi- 
nors, who  appeared  in  the  district  court  by  a 
guardian  ad  litem.  The  contrition  Is  that 
the  only  service  made  on  these  parties  In  the 
court  below  was  by  delivering  a  copy  of  the 
summons  to  one  personally,  and  by  leaving 
a  copy  of  the  summons  at  the  usual  place  of 
residence  of  the  other ;  that  such  service  will 
not  give  a  court  jurisdiction  of  minors,  or 
authorise  it  to  appoint  a  guardian  ad  litem, 
unless  It  is  shown  to  the  court  that  they  were 
over  14  years  of  age ;  and  that  no  such  show- 
ing appears  In  the  record.  The  writer  of  the 
opinion  misconceived  the  point  contended 
for,  but  understood  the  contention  to  be 
that  there  was  no  showing  In  the  record 
that  these  defendants  were  minors,  therefore 
tbe  appointment  of  a  guardian  was  unau- 
thorized. To  the  point  thought  to  have  been 
made  It  Is  said  lu  tbe  opinion  that  "this  court 
will  assume,  In  the  absence  of  anything  in 
the  record  to  the  contrary,  that  the  court 
below  was  Informed  and  acted  upon  such 
information  In  appointing  a  guardian  for 
these  defendants.  Possibly  the  children 
were  present  and  the  judge  saw  them,  or  he 
may  have  known  them  personally."  In  the 
application  for  a  rehearing  counsel  have  call- 
ed our  attention  to  this  mistake,  as  well  as 
to  their  real  contention.  The  same  rule  will 
apply  to  the  present  contention.  The  court 
must  be  presumed  to  have  acted  upon  suffi- 
cient InformaUon  In  appointing  the  guard- 
Ian  ad  litem,  and  he  may  have  acted  on  his 
personal  knowledge.  The  parties  raising 
this  question  did  not  represent  these  parties 
in  the  court  below  and  do  not  represent 
them  here.  Tbey  did  not  raise  this  question 
In  the  lower  court,  and  raise  It  here  only  to 
challenge  the  Jurisdiction  of  this  court. 
They  contend  too  much.  They  say  the  court 
below  had  no  Jurisdiction  to  appoint  a  guard- 
ian for  these  parties.  If  that  be  true,  the 
judgment  of  the  lower  court  did  not  deter- 
mine any  of  their  rights,  and  no  judgment 
rendered  here  could  have  the  effect  to  bar 
any  rights  tbey  may  have  in  the  real  estate 
In  controversy.  But  we  must  presume  that 
the  court  below  acted  with  authority  and 
that  tbe  guardian  was  appointed  upon  prop- 
er information  that  the  minors  were  over 
14  years  of  age. 

There  Is  another  contention  in  tbe  motion 
to  dismiss.  One  Pearl  £.  Swalley  was  made 
a  defendant  In  the  court  below.  She  ac- 
knowledged service  of  tbe  summons,  but  did 
not  appear  in  the  action  or  set  up  any  inter- 
est In  the  real  estate.  She  was  not  made  a 
party  here,  and  for  this  reason  It  Is  urged 
that  this  court  cannot  determine  the  issues 
between  the  parties  before  It^  because  such 
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determlnatloD  mrght  affect  her  anbstanUal 
rights,  In  her  absence.  This  contention  Is 
answered  by  section  SOSQ,  Gen.  St  1901, 
which  reads :  "It  shall  not  be  necessary  for 
the  party  desiring  to  have  any  Judgment  or 
order  of  the  district  court,  or  other  court  of 
record,  other  than  the  probate  court,  or  a 
judge  thereof,  reviewed  by  the  supreme 
court,  to  serve  the  case,  made  for  such  court, 
on  any  party  to  the  action  who  did  not  ap- 
pear at  the  trial  and  take  part  In  the  proceed- 
ings from  which  the  appeal  Is  taken,  or  who 
shall  have  filed  a  disclaimer  In  the  district 
court;  nor  shall  It  be  necessary  to  make 
any  such  person  a  party  to  the  petition  in 
error:  provided,  that  any  person  so  omit- 
ted from  the  proceedings  In  error,  who  was 
a  party  to  the  action  In  the  district  court, 
may  be  made  a  party  plaintiff  or  defendant 
In  the  action  In  the  Supreme  Court  upon  such 
terms  as  the  court  may  direct,  upon  its  ap- 
pearing that  be  might  be  affected  by  the  re- 
versal of  the  Judgment  or  order  from  which 
the  appeal  was  taken,  with  the  right  to  be 
heard  therein  the  same  as  other  parties." 


CITY  OF  CLEARWATER  v.  BOWMAN. 
(Supreme  Court  of  KansoB.   Oct  7,  lOOo.) 

1,  MUHICIPAI,  COBPOBATIOna— Obdinancxs— 
Pabtial  iNVALinrrv. 

Under  a  statute  authorizing  a  cit;  to  pun- 
ish the  violation  of  its  ordinaaceB  by  fine  only, 
the  clause  of  an  ordinance  which  attempts  to 

{trovide  a  penalty  of  either  fine  or  impritjonment 
B  not  thereby  rendered  entirely  void ;  but  the 
part  relating  to  imprisonment  may  be  treated 
as  mere  surplusage. 

2.  Same— UsK  of  Pool  Tables. 

A  statute  empowering  cities  to  suppress 
billiard  tables,  enacted  while  tliat  term  wns 
applied  to  tables  Bubstantlally  tbe  same  as 
pool  tables  of  the  present  time,  is  sufficient  au- 
thority for  an  ordinance  forbidding  the  use  of 
pool  tables. 
(Syllabus  by  the  Court) 

Appeal  from  Dlfitrict  Court  Se^rwlck 
County;  Thos.  C.  Wilson,  Judge. 

M.  8.  Bowman  was  convicted  of  violating 
tbe  city  ordinance  of  ttie  city  of  Clearwater, 
and  appeals.  Affirmed. 

Blake  &  Ayres,  for  appellant.  O.  G.  Eck- 
stein, for  appellee. 

MASON,  J.  M.  S.  Bowman  appeals  from 
a  conviction  upon  a  charge  of  violating  an 
ordinance  of  the  city  of  Clearwater,  a  city  of 
tbe  third  class,  forbidding  the  maintenance 
of  a  public  pool  table.  But  two  questions  are 
presented,  each  relating  to  the  validity  of 
the  ordinance. 

The  first  objection  made  to  It  Is  that  it 
provides  a  penalty  of  either  fine  or  imprison- 
ment, while  tbe  statute  (section  1145.  Gen.  St. 
1001)  authorizes  only  the  fine.  The  part  of 
the  ordinance  which  attempts  to  empower 
the  police  Judge  to  pronounce  a  Jail  sentence 
is  clearly  void,  but  It  may  be  treated  as  mere 
surplusage.  The  other  provisions  remain  un- 


affected by  the  ellmlnatifn  of  tUs  <»e,  for 
none  of  them  is  so  connected  with  it  as  to 
he  in  any  way  dependoit  upon  It  21  A.  ft 
E.  Encycl.  of  L.  098.  The  defoidant  was 
sentenced  to  pay  a  fine,  not  to  be  Impriscmed, 
and  was  not  prejudiced  by  the  Inoperative 
words  of  the  ordinance. 

.'he  second  objection  to  the  ordinance  is 
that  the  authority  for  the  prohibition  of  pub- 
lic pool  tables  must  be  found.  If  at  all.  In 
sectloD  1120  of  the  General  Statutes  of  1901. 
which  gives  the  city  council  power  to  sup- 
press billiard  tables,  but  makes  no  reference 
to  pool  tables  by  that  name.  Evidence  was 
Introduced  to  show  that  the  game  of  pool  Is 
not  the  same  as  that  of  billiards,  and  that  a 
pool  table  differs  from  a  billiard  table  in  hav- 
ing pockets.  The  ai^ument  Is  made  In  be- 
half of  the  deftndant  that  the  ordinance  is 
broader  than  tbe  statute,  that  the  term  "bil- 
liard table"  does  not  Include  a  pool  table, 
and  that  consequently  the  city  was  without 
authorl^  to  restrict  the  use  of  tbe  latter. 
This  contention  derives  some  support  trom 
Squier  v.  State,  66  Ind.  317,  where  a  convic- 
tion under  a  statute  fwblddlng  tbe  owner  of 
a  billiard  table  to  permit  a  minor  to  play 
thereon  was  set  aside  because  the  evidence 
showed  that  the  game  played  was  pool.  The 
present  question  is  affected,  however,  by  a 
consideration  which,  if  applicable  to  the  Indi- 
ana Case,  does  not  appear  to  have  received 
the  attention  of  the  court  Evidence  was  In- 
troduced that  billiard  tables  were  formerly 
made  with  pockets.  The  same  fact  Is  shown 
by  the  standard  dictionaries  and  encyclo- 
pedias. Just  when  the  change  took  place 
may  not  be  clear,  but  the  testimony  Indicated 
that  It  was  about  30  or  35  years  ago.  The 
statute  in  question  was  passed  in  1871,  but  Is 
a  re-enactment  of  the  fifth  subdivision  of 
section  29,  c.  26,  p.  85,  of  the  Laws  of  1869. 
The  statute  must  be  construed  in  the  light 
of  the  approved  usage  of  words  at  the  time 
of  Its  enactment  notwithstanding  any  sutwe- 
quent  changes.  The  argument  upon  the  pre- 
cise proposition  involved  is  thus  presented  in 
Sikes  V.  State.  67  Ala.  77:  "In  Interpreting 
statutes,  we  must  endeavor  to  arrive  at  the 
meaning  and  intention  of  the  Legislative,  to 
be  gathered  from  the  words  they  have  em- 
ployed. Words  are  but  the  vehicle  of 
thought;  and  If,  since  they  were  employed 
by  the  Legislature,  they  have  undergone 
change,  or  if  the  subject  th^  refer  to  has 
undergone  modification  since  their  employ- 
ment, we  must  search  for  and  enforce  the 
sense  they  bore  when  the  statute  was  enact- 
ed ;  for  such,  we  must  presume,  was  the 
intention  of  the  lawmaking  power.  If  when 
this  statute  was  enacted — March,  1870 — as 
the  testimony  shows,  billiard  tables  embraced 
both  classes,  those  with  and  those  without 
pockets,  then  both  classes  are  within  Its  pro- 
hibition. We  think  the  Legislature  intended. 
In  the  employment  of  the  term  'billiard  table,' 
to  include  all  tables  on  which  tbe  game  of 
billiards  was  played  at  the  time;  and  the 
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langnage  will  also  embrace  bllUard  taUea 
nnder  any  modification  tbey  may  nndeTgck" 
Bven  at  tbe  present  time  tbe  word  "billiard 
table"  Is  employed  as  a  generic  term,  Inclnd- 
iag  the  f<Hrm  adapted  to  tbe  playing  of  pooL 
Tbls  Is  Illustrated  by  the  definition  of  "pool" 
In  the  Century  Dictionary  as  "a  game  played 
on  a  bllHard  table  with  six  pockets  by  two  or 
more  persons."  Whatever  meaning  might  be 
attached  to  the  t«7n,  if  fonnd  in  a  law  re- 
cently enacted,  we  think  as  used  in  the 
statute  of  1868  it  was  sufficiently  compre- 
henslve  to  autborlze  the  ordinance  here  in- 
Tolved,  and  that  the  conviction  was  properly 
snstalned. 

Tbe  judgment  Is  afllrmed.  All  tbe  Justices 
concurring. 


STATE  y.  LACKBT  et  al. 
(Supreme  Court  of  Kansas.  Oct  7,  1905.) 

1.  Cbiuinai,  Law  —  Tbiai.  —  iHOTEUcnoirB — 

Ck)SBECTioN  or  Ebbobs. 
An  instruction  which  states  a  proposition 
of  law  in  Keneral  terms,  and  which  is  generally 
correct,  but  in  erroneous  and  misleading  in  the 
case  on  trial,  may  be  corrected  by  other  in- 
structions so  specific  in  their  terms  and  so  un- 
mistakabiy  applicable  to  the  facta  shown  by 
the  evidence  that  no  jury  could  reasonably  be 
misled  by  the  general  mBtruction.  In  such  case 
the  error  is  cared, 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  §8  1990.  1994.] 

2.  Same— Appbal^Rkftjbai.  or  New  Trial 
— Review. 

When,  OD  a  motion  for  a  new  trial,  the 
evidence  is  conflicting,  and  the  ruling  of  tbe 
court  upon  the  motion  evidently  amounts  to 
a  finding  upon  the  disputed  fact  or  facts,  such 
finding  should  not  be  disturbed,  unless  the 
ruling  also  involves  an  error  of  law  or  an 
evident  abuse  of  tbe  discretion  with  which  the 
trial  court  is  vested  in  determining  such 
motions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law.  §S  3067,  30M.] 

3.  Sake— New  Tbial. 

A  new  trial  should  not  be  allowed  on  the 
-ground  of  newly  discovered  evidence,  when  the 
newly  discovered  evidence  appears  to  be  com- 
petent only  for  the  purpose  of  impeaching  the 
witnesses  of  the  opposite  party,  or  when  such 
evidence  Is  merely  cumulative. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Criminal  Law,  ffi  2^^2832.] 

(Syllabus  by  tbe  Court.) 

Appeal  from  Dlstrfct  Court,  Marlon  Coun- 
ty; O.  L.  Moore,  Judge. 

H.  Lackey  and  Andy  Shanks  were  convict- 
■ed  of  violating  the  liquor  law,  and  appeal. 
Affirmed, 

Tlie  defendanbi  were  tried  Jointly,  and 
•eadi  convicted,  in  the  district  court  of  Mari- 
on county,  on  two  counts  of  selling  intozica- 
ting  liquors  in  violation  of  tbe  prohibitory 
liauor  law  at  Peabody  on  the  10th  of  Sep- 
tember, 1901.  The  information  contained 
4Beven  oounts;  tbe  first  six  charging  unlaw- 
ful sales,  and  the  seventh  the  maintaining 
of  a  nuisance.  The  seventh  connt  was  dis- 
posed of  by  tbe  court  on  a  motion  to  anosb. 


and  the  ' jury  returned  a  v^dlct  ofnot  giflMy 
as  to  the  first  four  counts  and-gnllty-  as  to 
the  fifth  and  slx^;  the  prosecution  taaving 
elected  to  rely  for  conviction  on  th&  latter 
counts  on  two  separate  sales  aa  Septouber 
10, 1904.  A  motion  for  a  new  trial  was  over- 
ruled, the  defendants  were  sentenced,  and 
seek  a  reversal  of  the  Judgments  in  this 
court 

W.  H.  Carpenter,  for  appellants.  C.  0. 
Coleman,  Atty.  Gen..  Jay  F.  Close.  Asst. 
Atty.  Oen.,  and  S.  Burktaolder,  for  the  State. 

SMITH,  J.  (after  stating  the  facts).  Tbe 
first  and  second  assignments  of  error  are 
based  upon  tbe  admission  of  tbe  evidence 
of  one  Heath,  over  tbe  objection  of  defend- 
ants, that  he  obtained  certain  bottles  of  liq- 
uid from  tbe  undersberlff,  who  seized  some 
filled  bottles  at  the  time  of  tbe  arrest,  and 
that  tbe  witness  took  them  to  Prof.  Lovewell 
to  be  analyzed,  and  remained  until  the  work 
was  done,  and  had  bad  tbe  bottles  In  his 
possession  ever  since,  producing  two  bottles 
which  witness  said  were  the  same;  that 
Prof.  Lovewell  was  called  as  a  witness  in 
regard  to  tbe  analysis,  and,  on  objection, 
his  evidence  was  excluded.  Thereupon  the 
defendants  moved  to  strike  out  tbe  evidence 
of  Heath  In  regard  thereto,  which  motion 
the  court  overruled.  It  Is  urged  that  tbe 
defendants  were  prejudiced  by  the  display 
of  the  bottles  and  the  statement  that  an  anal- 
ysis bad  been  made.  The  court  might  well 
have  sustained  the  motion  to  strike  out 
However,  In  ruling  upon  the  proffered  testi- 
mony of  Lovewell,  tbe  court  said,  In  the 
presence  of  the  Jury,  that  it  did  not  think 
the  evidence  "competent  for.  the  sale  alleged 
to  have  been  made  on  a  day  previous  to  the 
time  it  [the  liquid  in  the  bottles]  vras  token." 
This  in  effect  withdrew  the  evidence  from 
the  consideration  of  tbe  Jury,  so  far  as  the 
allied  sales  were  concerned,  and  cured  the 
error.  If  error  there  was. 

Again  it  is  urged  tbe  court  erred  In  giving 
the  following  instruction:  "It  Is  not  neces- 
sary, in  order  to  establish  the  offense  chai*- 
ged,  that  the  state  should  prove  the  charge 
or  crime  to  have  been  committed  on  the  exact 
day  alleged  to  the  information.  It  would  be 
sufficient  to  show  that  the  crime  was  com- 
mitted at  any  time  withto  two  years  prior 
to  the  14th  day  of  September,  1904,  which 
was  the  day  this  prosecution  was  begim." 
Tbls  is  the  usual  and  correct  instruction 
given  relattog  to  the  certainty  of  date  and 
the  limitation  of  the  action,  where,  as  is 
usual,  only  one  crime  Is  charged  In  the  In- 
formation, but  was  erroneous  and  misleading 
to  the  case  at  bar.  In  tbls  case  there  were 
six  Illegal  sales  charged,  and  the  prosecution 
bad,  under  the  order  of  the  court,  elected  to 
rely  for  convictions  on  a  particular  date  for 
each,  and,  under  the  fifth  and  sixth  counts 
of  tbe  information,  upon  sales  made  upon  the 
lOtb  day  of  September,  1904,  and  one  of 
the  defendanto  bad  produced  evidence  that 
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he  was  not  In  Peabody  on  said  day,  but  was 
miles  away  In  another  town.  It  Is  said  this 
Instruction  not  only  nullifies  the  election  of 
sales  the  prosecution  had  been  required  to 
make,  but  also  destroys  the  effect  of  the 
proof  of  an  alibi.  In  answer  to  this,  it  is 
sufficient  to  say  that  the  above  Instruction 
is  general  in  its  terms,  and  that  In  the  sev- 
enth InBtruction  the  coart  told  the  Jury  that 
before  they  could  conrlct  the  defendants  up- 
on the  fifth  count  of  the  information  they 
must  find  beyond  a  reasonable  doubt  that 
defendants  sold  intoxicating  liquor  to  one 
Harvey  on  the  10th  day  of  September,  1901, 
as  testified  to  by  Harrey,  Kelley,  and  Kel- 
sbimer;  also,  in  the  eighth  Instruction,  that 
before  the  Jury  could  convict  the  defendants 
on  the  sixth  count  they  must  believe  beyond 
a  reasonable  doubt  that  the  defendants  sold 
intoxicating  liquor  to  witness  Kelshimer  in 
the  presence  of  Harvey  and  Kelley  at  the  time 
and  place  testified  to  by  said  witnesses,  on 
September  10,  1004^  These  specific  direc- 
tions, which  cannot  be  misunderstood,  cure 
the  error  In  the  Anwgofns  Instructions  as 
to  time. 

The  contention  of  appellanto  that  the 
above-quoted  iustmctlon  nullifies  the  evi- 
dence that  one  of  the  defendants  was  absent 
on  the  10th  day  of  September,  1004,  from 
the  place  where  the  offenses  were  alleged  to 
bare  been  cranmltted,  would  hare  more 
weight  were  the  personal  presence  of  said 
defendant  essential  to  bis  guilt,  as  In  the 
case  of  State  t.  Abbott,  65  Kan.  130,  69  Pac. 
160,  and  State  t.  Conway,  66  Kan.  828,  40 
Pac.  661.  In  the  case  at  bar  the  defendant, 
who  claims  to  have  been  elsewhere  at  the 
time  the  offense  Is  claimed  to  have  been 
committed,  may  have  been  equally  guilty, 
whether  abaoit  or  present  Therefore  no 
Instruction  as  to  the  alleged  alibi  was  nec- 
essaty. 

Again,  It  l8  nrged  the  court  shonld  have 
granted  a  new  trial  for  the  mlscondnct  of 
counsel  for  the  state.  The  record  discloses 
no  snch  misconduct  prejudicial  to  appellants 
which  was  not  corrected  at  the  time  It  oc- 
curred. 

The  newly  dlscoTered  evidence  set  forth 
in  the  affldavits  on  the  motion  for  a  new 
trial  Is  aInHMtt  entirely  Impeaching  In  its 
nature.  New  trials  should  not  be  granted, 
generally,  for  the  purpose  of  producing  im- 
peaching evidence.  State  v.  Stidkney,  6S 
Kan.  308,  36  Paa  714,  42  Am.  St  Rep.  284; 
Clark  y.  Norman,  24  Kan.  616;  State  t. 
Smith,  36  Kan.  «tS,  11  Pac  908.  and  caaea 
there  dted.  The  witness  Kelley  by  bis 
affidavit  squarely  Impeached  his  own  testi- 
mony given  on  the  trial.  Indeed,  be  express- 
ly stigmatized  his  testimony  as  false.  Again, 
he  appears  and  testifies  orally  oa  the  motion 
tor  a  new  trial,  and  in  ^ect  says  his  state* 
ments  In  the  affidavit  are  false,  and  that  be 
was  Induced  by  threats  and  fear  to  make 
the  affidavit  Yet  he  is  shown  to  have  driven 
to  town,  part  of  the  way  alone  and  part  way 
with  one  of  the  attorneys  for  defendants, 


for  tbe  very  purpose  of  making  the  affidavit 

It  is  not  in  the  interest  of  justice  to  convict 
accused  men  on  the  testimony  of  creatures 
capable  of  such  conduct  The  Gonviction  of 
the  defendants,  however,  does  not  rest  alone 
upon  tbe  testimony  of  Kelley.  The  granting 
or  refusal  of  a  new  trial  is  largely  within 
the  Judicial  discretion  of  the  trial  court 
The  trial  court  sees  and  hears  the  witnesses, 
and  has  a  better  opportunity  to  know  wheth* 
er  Justice  has  been  done  than  this  court  can 
have,  and  the  ruling  on  such  a  motion  has 
something  of  the  standing  of  a  finding  of 
fact  deduced  from  conflicting  evidence,  and 
should  not  be  disturbed,  except  for  error 
of  law  or  for  a  manifest  disregard  of  facts 
amounting  to  an  abuse  of  discretion.  Sedan 
V.  Church.  29  Kan.  190;  Investment  Co.  v. 
Hlllyer,  60  Kan.  446,  31  Paa  1064;  Sbepard 
V.  Lynch,  26  Kan.  377. 

The  defendants  appear  to  have  bad  a  fair 
trial,  and  the  Judgment  la  affirmed.  All  tbe 
Justices  concurring. 


ADAHS  et  al.  v.  CHESAPEAKB  OTSTSB 
&  FISH  CO. 
(Supreme  Court  of  Colorado.  Oct.  2,  1905.) 

InjUNCTIOn  — QBOUNOa—RESTBAINT  Ot  llU' 
NICIPAL  OfVICRRS. 

Injunction  will  not  He  to  restrain  the  po* 
lice  board  and  chief  of  police  of  a  ci^  from 
sending  plaln-cIothes  men  into  plaintiffs  res- 
taurant to  ascertain  whether  Uqnor  is  being 
sold  there  on  Sunday  in  alleged  violation  of  a 
city  ordinance,  thereby  deterring  patrons  from 
visiting  the  restanrant  on  Sunday,  and  causinr 
irreparable  Injury  to  and  threatening  total 
destruction  of  plaintiff*B  business,  and  Involv 
ing  a  multiplicity  of  suits  In  the  continual 
arrest  of  plalntifrs  officers,  although  the  dty 
ordinance  claimed  by  the  police  to  be  violated 
has  in  fact  no  apnlicatlon  to  restaurants,  but 
only  to  saloons,  and  plaintiff  is  in  reality  gailty 
of  no  violation  thereof. 

Appeal  from  District  Court  Arapahoe 
County;  P.  L.  Palmer,  Judge. 

Action  by  tbe  Chesapeake  Oyster  &  Fish 
Company  against  Frank  Adams  and  others, 
constituting  the  fire  and  police  board  of  the 
city  of  Denver,  and  another.  From  a  Judg- 
ment perpetuating  a  temporary  injunction, 
defendants  appeal.  Reversed. 

H.  A.  Lindsley,  City  Atty.,  and  H.  L. 
Rltter,  for  appellants.  Milton  Smith,  for 
ai^Ilee. 

MAXWELL,  7.  The  complaint  In  this 
case  alleges  that  tbe  plaintiff  is  tbe  owaee 
of  a  restaurant  at  1619-1650  Qiampa  street 
and  a  Saloon  at  905  Slxteoitb  street,  <dty  of 
Denver,  and  is  amdncUng  a  restaurant  and 
saloon  bualnesB  In  said  premises,  respective- 
ly; that  the  amount  of  money  Invested  in 
the  premises  Is  $60,000 ;  that  the  saloon  busi- 
ness is  conducted  under  a  license  of  the  cit^  of 
Denver;  that  under  the  saloon  and  restau- 
rant is  a  basement  In  which  liquors  and 
supplies  for  the  restaurant  and  saloon  are 
stored;  that  In  tbe  conduct  of  Its  business 
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plaintiff  furnishes  wines  and  other  liquors 
to  Its  restaurant  from  the  saloon  oo  week- 
days, and  from  the  storeroom  on  Sundays; 
that  the  fire  and  police  board  of  the  dty  of 
Denver,  through  its  chief  of  police,  has  at 
Tarlons  times  notified  and  commanded  plain- 
tiff  to  desist  from  famishing  IlQuors  to  Its 
Itatrona  In  the  restaurant  on  Sundays,  un- 
der threat  of  arrest,  on  the  alleged  ground 
that  such  acts  and  conduct  of  plaintiff  were 
in  violation  of  sections  739  and  743  of  Ordi- 
nance No.  101  of  the  series  of  1898  of  the  city 
of  Denver ;  that,  for  the  purpose  of  ascertain- 
ing and  Investigating  as  to  whether  or  not 
the  orders  of  said  police  board  were  being 
complied  with,  police  officers  in  citizens' 
clothes  and  uniform  come  upon  the  premises 
on  the  Sabbath,  thereby  causing  trepidation 
and  uneasiness  among  the  patrons  of  the  res- 
taurant, and  thereby  deterring  people  trom 
patronizing  said  restaurant  on  the  Sabbath; 
that  by  reason  thereof  great  damage  has  been 
suffered  to  the  extent  of  more  than  $200  each 
and  every  day ;  that,  unless  the  fire  and  police 
board  and  the  chief  of  police  are  restrained 
from  enforcing  such  orders  and  keep  their 
officers  away  from  said  premises,  the  busi- 
ness of  the  plaintiff  will  be  totally  destroyed, 
and  the  continual  arrest  of  the  officers  of 
plaintiff  would  result  In  a  multiplicity  of 
fictions,  and  that  plaintiff  has  no  plain, 
speedy,  and  adequate  remedy  at  law;  that 
the  sections  of  the  ordinances  under  which 
the  arrests  were  threatened  bad  no  refer- 
ence to  the  serving,  furnishing,  or  selling  of 
liquor  to  the  patrons  of  a  restaurant,  but 
refer  only  to  the  keeping  opeu  of  what  Is 
known  as  a  tippling  bouse  or  saloon  proper; 
that  the  provisions  of  said  sections  do  not 
restrict  the  right  to  sell  or  serve  liquors  on 
the  Sabbath,  but  only  prohibit  the  keeping 
open  on  said  day  of  any  saloon,  dramshop, 
or  tippling  house.  Upon  presentation  of  the 
complaint,  a  temporary  writ  of  injunction 
Issued,  rpptralning  appellants  from  arresting 
or  causing  to  be  arrested  or  threatening  to 
arrest  any  of  the  officers,  etc.,  or  any  of  the 
patrons,  of  plaintiff  for  any  alleged  violation 
of  sections  739  and  743  of  Ordinance  No. 
101  of  the  series  of  1898  of  the  city  of  Den- 
ver, Appellants  interposed  a  general  de- 
murrer to  the  bill,  and  also  moved  to  dis- 
solve the  writ,  both  of  which  being  overruled, 
they  elected  to  stand  upon  the  demurrer,  and 
Judgment  was  rendered  making  the  tempo- 
rary writ  perpetual,  from  which  Judgment  an 
appeal  was  taken  to  the  Court  of  Appeals. 

This  case,  in  the  principles  Involved,  Is 
in  all  essentials  identical  wlah  the  case  of 
Denver  v.  Beede,  25  Colo.  172,  54  Pac.  624. 
In  the  Beede  Case  an  application  for  an  iu- 
Junction  was  made  by  the  proprietor  of  a 
theater  In  the  city  of  Denver,  alleging  that 
he  was  giving  Sunday  performances  In  the 
same,  and  unless  be  was  able  to  give  such 
Sunday  performances  It  would  ruin  his  busi- 
ness ;  that  the  ordinance  making  It  unlaw- 
fol  to  give  Sunday  performances,  for  the 
Colo.ltop.  T»-«  P.— M 


violation  of  which  he  was  arrested  and 
threatened  with  arrest,  was  invalid.  The 
grounds  alleged  for  the  injunction  were  the 
invalidity  of  the  ordinance,  Irreparable  In- 
Jury,  prevention  of  a  multiplicity  of  suits, 
and  that  the  enforcement  of  the  ordinance 
would  ruin  and  destroy  his  business.  The 
only  dlff^ence  between  the  case  at  bar  and 
the  Beede  Case  is  the  allegation  to  the  effect 
that  sections  739  and  743  of  article  15  of 
Ordinance  No.  101  did  not  prohibit  the  sell- 
ing of  liquor  In  restaurants  on  the  Sabbath 
day.  In  other  words,  If  we  understand  the 
pleading,  it  was  to  the  effect  that  the  plain- 
tiff is  not  gnllty  of  a  violation  of  the  sections 
of  the  ordinance  under  which  It  Is  threatened 
with  arrest,  and  that  there  is  no  ordinance 
of  the  city  of  Denver  which  prohibits  the 
selling  of  liquor  in  restaurants,  grilbrooms, 
and  hotels  on  the  Sabbath  day.  The  law 
governing  actions  of  this  character  has  been 
announced  by  this  court  in  Denver  v.  Beede, 
25  Colo.  172,  64  Pac.  6241  and  affirmed  in 
Adams  V.  Cronln,  29  Colo.  488,  69  Pac.  590. 
63  L.  B.  A.  61.  There  Is  nothing  In  the  case 
at  bar  which  in  the  least  distinguishes  It 
from  the  Beede  Cose.  It  is  not  such  an 
extreme  or  exertional  case  as  would  war- 
rant a  court  of  equity  In  interfering  by  its 
writ  of  injunction  with  the  municipal  au- 
thorities In  the  enforcement  of  such  ordi- 
nances. 

The  demurrer  should  have  been  sustained, 
for  which  reason  the  Judgment  will  be  re- 
versed, and  Judgment  entered  here  dissolving 
the  injunction  and  dismissing  the  action. 

Reversed. 

OABBERT,  a  J.,  and  GUNTBR,  3^  con- 
cur. 


34  0olQ.228 

CLARK  V.  BALL. 
(Saprama  Court  of  Colorado.  Oct  2, 1006.) 

1.  InNBKEPZBS— tiOM   OF  PbOPEBTT— EXTIHT 

OF  Relationship. 
In  the  absence  of  an  express  contract  to 
the  contrary,  a  guest  is  not  entitled  to  enforce 
an  Innkeeper's  absolute  liability  for  loss  of 
money  left  in  his  posseaeion,  unless  the  rela- 
tion of  innkeeper  aud  guest  existed  at  the  time 
of  the  loss,  or  within  a  reasonable  time  pre- 
ceding. 

[Ed.  Note. — For  cases  In  point,  see  vol.  27, 
Cent  Dig.  Innkeepers,  |  19.] 

2.  Pabtnebbhip  —  Acts  of  Pabtweb  — Lia- 

BILTTT  or  FiBM. 
Where  plaintiff  deposited  money  with  one 
of  the  members  of  a  firm  running  a  hotel  when 
plaintiff  was  a  guest,  such  deposit  being  within 
ttie  scope  of  the  Arm's  business,  plaintiff  could 
recover  against  the  firm  for  loss  of  the  money 
the  BbscondioK  of  the  partner  with  whom  it 
was  deposited,  regardless  of  plaintiff's  rela- 
tionship to  the  hotel  at  the  time  of  the  loss. 

[Ed.  Note.— For  cases  in  point,  see  vol.  88, 
Cent.  D^  PartnMshlp,  |  S06.j 

3.  Sake— iNBTBTTcnoHS. 

Where  plaintiff  deposited  money  with  one 
of  a  firm  conducting  a  hotel  while  she  was  a 
guest,  and  thereafter  plaintiff  became  a  aerv- 
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ant  of  the  hotel  before  the  loss  of  the  mone^ 
b7  the  absconding  of  the  partner  with  whom  it 
had  been  deposited,  an  instruction,  in  an  action 
against  the  firm  to  recover  the  deposit,  that, 
if  a  partnership  existed,  it  was  a  nontrading 
partnerahip,  and  that  the  general  rule  that  one 
partner  in  a  general  partnership  is  bound  by 
the  acts  of  his  copartner,  when  acting  within 
the  scope  of  the  partnership,  should  not  pre- 
vail in  the  case,  was  properly  refused. 

Appeal  from  District  Court,  Sagnache 
County;  Cbas.  C.  Holbroob,  Judge. 

Action  by  Susan  Ball  against  John  Clark. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

Wm.  Hellen,  John  I.  Palmer,  and  O.  D. 
Bardwell,  for  appellant  Jotin  W.  Daridson, 

for  appellee. 

MAXWELL,  J.  Appellee,  as  plaintiff  be- 
low, prosecuted  this  action  against  James 
Fogarty  and  John  Clark,  defendants,  a  co- 
partnership In  the  hotel  business,  to  recover 
the  sum  of  $650  alleged  to  have  been  deposit- 
ed by  plaintiff,  as  a  guest  of  the  hotel,  with 
Fogarty.  one  of  the  members  of  the  co- 
partnership. Briefly  stated,  the  material 
averments  of  the  complaint  are:  That  the 
defendants  on  the  25tb  day  of  December, 
1900,  were  copartners  and  doing  business  as 
such  In  the  town  of  Moffat  in  conducting  a 
hotel ;  that  on  said  date  the  plaintiff  was  a 
guest  of  the  hotel  conducted  by  the  defend- 
ants ;  that  as  a  guest  of  the  hotel  plaintiff,  on 
the  25th  day  of  December,  1900,  deposited 
with  Fogarty,  one  of  the  members  of  said  co- 
partnership, the  sum  of  |650  for  safe-keeping ; 
that  the  money  was  deposited  with  Fogarty 
upon  the  representation  that  he  was  a  partner 
in  the  hotel  business  and  that  the  copartner- 
ship would  he  responsible  for  the  safe  return 
of  the  money  upon  the  request  of  plaintiff; 
that  on  December  30th  plaintiff  demanded, 
the  money,  but  the  defendants  refused  and 
still  refuse  to  pay  the  same.  The  answer 
was  in  effect  a  general  denial.  There  was 
evidence  tending  to  prove  that  the  defendants 
were  copartners  In  the  hotel  business;  that 
December  25th  plaintiff  became  a  guest  of 
the  hotel  conducted  by  defendants ;  that  on 
that  date,  and  wtille  a  guest  of  the  hotel,  she 
deposited  with  Fogarty  $650  for  safe-keeping; 
that  on  the  next  day,  or  the  26th  of  Decem- 
ber, plaintiff  became  an  employ^  of  the  hotel, 
and  as  such  employ^  remained  at  the  hotel 
until  after  January  1,  1901;  that  two  or 
three  days  after  the  plaintiff  deposited  the 
money  with  Fogarty  she  asked  him  for  it, 
when  he  informed  her  ttiat  it  was  upstairs  In 
bis  trunk  and  gave  her  $5,  which  seemed  to 
satisfy  her  needs  at  that  time;  that  on  or 
about  January  1,  1901,  Fogarty  absconded. 
A  trial  to  a  Jury  resulted  in  a  verdict  of  $645 
in  favor  of  appellee  against  the  defendants, 
upon  wlilcb  verdict  a  Judgment  was  rendered 
for  the  amount  thereof,  from  which  judgment 
Clark  appealed  to  the  Court  of  Appeals. 

The  Jury,  In  arriving  at  Its  verdict,  must 
have  found  that  a  copartnership  existed  be- 
tween  Fogarty  and  Clark  in  the  hotel  busi- 


ness ;  that  appellee  was  a  guest  of  the  hotel 
at  the  time  she  deposited  the  money  with 
Fogarty ;  that  she  deposited  the  money  with 
Fogarty  as  a  member  of  the  copartnership, 
and  not  In  his  individual  capacity,  and  that 
the  money  had  not  been  returned  to  her. 
There  being  evidence  in  support  of  these 
findings,  under  the  well-settled  rule  of  this 
court  the  verdict  of  the  jury  Is  concluBive 
upon  those  points. 

It  Is  contended  by  appellant  that  the  com- 
plaint Is  fatally  defective,  in  that  It  does  not 
allege  that  appellee  was  a  guest  of  the  hotel 
at  the  time  of  the  loss  of  the  mon^,  and 
that  the  Judgment  should  be  reversed  for  the 
reason  that  the  evidence  shows  conclusively 
that  at  the  time  the  money  was  lost  she  was 
not  a  guest.  These  contentions  will  he  con- 
sidered and  disposed  of  together.  It  Is  true 
that  the  complaint  does  not  allege,  and  the 
evidence  does  not  show,  that  appellee  was  a 
guest  of  the  hotel  at  the  time  Fogarty  ab- 
sconded, or  at  any  other  time  after  December 
25tta,  the  date  when  the  money  was  deposited 
with  Fogarty  for  safe-keeping.  The  law  is 
that  the  first  requisite  of  the  ertraordlnary 
liability  Imposed  upon  an  Innkeeper  Is  that 
the  relation  of  Innkeeper  and  guest  should 
have  existed  between  the  parties  at  the  time 
the  loss  or  injury  occurred,  or  shortly  pre- 
ceding such  loss  or  injury;  that  after  the 
relation  ceases  the  e^est  has  a  reasonable 
time  within  which  to  remove  his  property 
from  the  hotel,  and  thereafter  the  Innkeeper 
is  liable  only  as  a  bailee,  gratuitous  or  other- 
wise, in  the  absence  of  an  express  contract 
to  the  contrary;  that  the  complaint  should 
allege  the  existence  of  the  relation  of  inn- 
keeper and  guest  at  the  time  of  the  loss  or 
within  a  reasonable  time  preceding.  Murray 
V.  Marshall,  9  Colo.  482,  13  Pac.  589,  59  Am. 
Rep.  152;  Towson  v.  Bank,  6  Har.  &  J.  47, 
14  Am.  Dec.  254 ;  16  A.  &  E.  Ency.  530. 

However,  the  above  principles  of  law  are 
not  decisive  of  the  liability  of  appellant, 
Clark,  under  the  facts  of  this  case.  Fogarty 
and  Clark  were  copartners  In  the  hotel  busi- 
ness. The  receipt  of  the  deposit  hy  Fogarty 
from  a  guest  of  the  hotel  was  within  the 
scope  of  bis  authority  as  a  member  of  the 
firm,  and  his  act  In  that  behalf  imposed  a 
liability  upon  the  firm  and  the  members 
thereof  to  return  the  deposit  upon  demand, 
regardless  of  the  existence  or  nonexistence 
of  the  relation  of  lnnkeet>er  and  guest  at  the 
time  the  demand  was  made.  In  other  words, 
nnder  the  facts  of  this  case,  the  liability  of 
appellant,  Clark,  is  determined  by  the  law  of 
partnership,  and  not  by  the  law  governing 
Innkeepers.  No  citation  of  authorities  is 
necessary  in  support  of  the  principle  that  any 
act  of  a  member  of  a  copartnership  within 
the  scope  of  his  authority  is  binding  upon  all 
tbe  partners  as  a  firm.  Nor  Is  it  necessary 
to  cite  authorities  to  tbe  proposition  that  one 
member  of  a  firm  or  hotel  or  innkeepers,  by 
tbe  very  nature  of  tbe  business  in  which  the 
firm  is  engaged,  la  authorized  to  receive 
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a  gneat  of  the  botel  a  deposit  of  money, 
Taloablea,  or  other  property  for  safe-keepli^. 
Our  conclusion  Is,  recognizing  the  law  of  the 
liability  of  Innkeepers  as  abore  stated,  under 
the  peculiar  facts  of  this  case,  It  was  un- 
necessary to  allege  or  prove  that  the  plaintiff 
was  a  guest  of  the  hotel  at  the  time  of  the 
loss  of  ber  mon^  tbe  embnalemait  of 
Fogarty.  Tbere  Is  nothing  In  the  contention 
of  appellant  to  the  effect  that  the  character 
of  the  deposit  was  changed  from  a  partner- 
ship transaction  to  a  personal  or  Individual 
transaction  with  BV^ar^  by  anything  said 
or  done  by  appellee  two  or  three  days  after 
she  made  the  deposit  with  Fogarty  and  re- 
ceived from  him  $5. 

Appellant  tendered  en  Instruction  to  the  ef- 
fect that,  If  the  Jury  found  that  a  copartner- 
ship existed  between  tbe  defendants,  such  co- 
partnership wag  a  nontrading  copartnership, 
and  that  the  general  rule  that  one  copartner 
in  a  general  partnership  is  bound  the  acts 
of  bla  copartner,  when  acting  within  tbe  scope 
of  partnership  business,  should  not  prevail  in 
this  case.  This  Instruction  was  refused,  and 
error  Is  assl^ed  thereon,  and  argued  here. 
There  was  no  error  In  refusing  this  instruc- 
tion under  tbe  facts  as  developed  at  the  trial. 
The  Instmctlon  given  fully  and  fairly  stated 
tbe  law  to  the  jury. 

There  being  no  error  in  the  record*  tbe 
judgment  must  be  affirmed. 

Affirmed. 

OABBEBT,  a  J.,  and  GUNTEB.  J.,  concur. 
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AMERICAX  SMBI/TING  &  REFINING  CO. 
V.  PEOPLE  ex  rel.  LINDSLEY, 
Dist.  Atty.,  et  al. 

(Supreme  Coort  of  Colorado.    July  3,  1900.) 

1.  Taxation  —  Cobpobate  Peiviu;qeb— Uni- 
form itt—Vali  DITT. 

The  tax  imposed  on  foreign  corpora tiona 
by  Sess.  Laws  1902,  p.  73,  c.  S.  S  05.  imposing 

on  every  foreign  corporation  an  annual  state 
license  tar  of  4  cents  on  eacti  $1,000  of  ita 
capital  stock,  providinK  that,  where  the  par 
value  of  the  stock  is  less  than  $1  a  sliare  tlie 
tax  shall  be  2^  cents  per  1,000  Bbares,  is  a 
tax  on  the  business  of  foreign  corporations, 
levied  for  the  purpose  of  state  revenue,  and  is 
not  a  property  tax,  and  is  not  in  ccatflict  with 
Const  art.  10,  |  3,  providing  that  taxes  shall 
be  nniform  on  the  same  class  of  subjects. 

2.  Statutes— Title— SuiTiciENCY. 

The  title  of  Sess,  Laws  1902,  p.  43.  c.  3, 
"An  act  in  relation  to  public  revenue,"  covers 
the  provisions  in  section  05,  imposing  an  annual 
state  license  tax  on  foreign  corporations,  for 
the  tax  imposed  ih  not  for  regulation,  within  the 
police  power  of  the  state,  but  to  Imposed  under 
the  taxing  power  of  the  state. 

3.  ConsTirnrxoiTAL  Law— Gobpokatr  Pun- 
UGK  Tax— FoarEiTUBE  fob  Nonpathent. 

A  foreign  corporation,  in  quo  warranto 

{►rocecdingfl  by  the  people  for  the  forfeiture  of 
ts  franchises  for  failure  to  pay  the  annual 
license  tax  imposed  by  Sess.  Laws  1902,  p.  73, 
c.  3.^  i  Go.  cannot  urge  that  section  00.  which 
provides  that  a  corporation  failing  to  pay  the 
tax  shall  forfeit  its  right  to  do  huslnpss  in  the 
state  until  the  tax  is  paid,  is  in  conflict  with 
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Const,  art.  2,  i  6,  prodding  that  courts  of 

justice  shall  be  open  to  every  person  and  a 
speedy  remedy  afforded  for  every  injury. 
4.  Same— Equal  Protection  o*  Laws. 

Sess.  Laws  1002,  p.  74,  c.  3,  S  tiU,  provid- 
ing that  a  corporation  failing  to  pay  the  li- 
cense tax  Imposed  by  section  65  shall  forfeit 
its  ri^ht  to  do  business  in  the  state  until  the  tax 
ia  paid,  is  not  in  conflict  with  the  fourteenth 
amendment  of  the  federal  Constitution,  pro- 
viding that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  tbe  equal  protection  of 
the  laws. 

6.  Same— Necessitt  n>n  DETEBuiNATioir  or 

Question. 

In  quo  warranto  proceedings  by  the  peo- 
ple tor  toe  forfeiture  of  the  franchises  of  a  cor- 
poration because  of  its  failure  to  pay  the  an- 
nual state  license  tax  imposed  bv  Sess.  Laws 
11)02,  p.  73,  c.  3,  I  65,  the  corporation  cannot 
raise  the  question  of  the  invalidity  of  section 
60,  BO  far  as  It  provides  tiiat  the  failure  of  a 
corporation  to  pay  the  tax  may  be  pleaded  and 
maintained  as  an  absolute  defense  to  all  actions 
brought  by  the  COTporation  until  the  tax  Is 
paid. 

6.  Same— Bz  Post  Facto  Laws. 

The  payment  by  a  foreign  corporation  of 
the  fees  required  by  Sess.  Laws  1807.  p.  157,  c. 

51,  and  Sees.  Laws  1901,  p.  116,  c.  52,  on  the 
filing  of  its  certificate  of  Incorporation  and  as 
a  condition  precedent  to  Its  right  to  exercise 
any  con>orate  i>ower  in  the  state,  is  merely  the 
bonus  for  the  privil^e  of  existing  as  a  cor- 
poration in  the  state,  and  does  not  relieve  it 
of  any  subsequent  tax  imposed  for  carrying  on 
ita  business  as  a  fXtrporation ;  and  hence  Sess. 
Laws  1002,  p.  73,  c  3.  §  65,  imposing  an  annual 
state  license  tax  on  the  stock  of  foreini  cor- 
porations, does  not  violate  Const,  art.  2,  |  11, 
prohibiting  ex  post  facto  laws. 

7.  Samb— Obligation  of  Oontbacts. 

Sess.  Laws  1902,  p.  73,  c.  3,  {  65.  imposing 
an  annual  state  license  on  the  stock  of  a  foreign 
corporation,  does  not  violate  Const  U.  S.  art. 
1,  I  10,  par.  1,  prohlUting  lawa  impairing  the 
obligation  of  contracts. 

8.  COBPOBATIONS  —  LICENSE   TaX  —  EXEUP- 
TIONS— CoNSTITUTtONAL  PbOVTSIONS. 

Under  Const  art.  10,  S  9.  declaring  that  the 
power  to  tax  corporations  shall  never  be  re- 
linquished, a  foreign  corporation  cannot  escape 

the  license  tax  imposed  by  Sess.  Laws  1962, 
p.  73.  c.  3,  fi  65,  even  though  Sess,  Laws  1897, 
p.  157,  c.  51,  and  Sees.  Laws  1901,  p.  116.  c. 

52,  requiring  a  foreign  corporation  on  the  filing 
of  its  certificate  of  corporation  to  pay  a  filing 
fee  for  the  use  of  the  state  aod  as  a  condition 
precedent  to  the  exercise  of  the  right  to  do 
business  tn  the  state,  expressly  grant  the  ex- 
emption from  such  taxes. 

9.  Taxation— EXBMPTIOKS. 

Rxemptions  from  taxation  must  be  clearly 
established,  or  found  in  the  statute  under  which 
they  are  daimed,  either  by  express  words  or 
necessary  implication. 

10.  Same— Cobpobate  Puviuge  Taxes— Ex- 
emptions. 

Sess.  Jaws  18f>7,  p.  157,  c  51,  and  Sess. 
Laws  1001,  p.  116,  c.  62,  requiring  a  foreign 
corporation  on  the  filing  of  its  certificate  at 
incorporation  to  pay  a  filing  fee  for  the  use 
of  the  state  and  as  a  condition  precedent  to 
the  exercise  of  the  right  to  tran.'sact  business 
in  the  state,  though  conceded  to  impos<>  a  tax 
on  foreign  corporatfons  for  the  privilege  of 
doing  business  In  the  state,  do  not  impliedly 
expmpt  a  foreign  corporation  complying  with 
thoir  provisions  from  further  taxation,  and  no 

Erovision  of  the  state  or  federal  Constitutions 
I  violated  by  a  satwequent  levy  of  an  occu- 
pation tax. 

11.  Licenses— Discriminations— Validity. 
The   state,   in   imposing   license   taxes  on 

corporations,  may  discriminate  against  foreign 
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corporhdona  and  In  favor  of  domestic  corpoi^ 
atioDB. 

[Ed.  Note. — For  cases  tn  point,  see  toL  82, 
Cent.  Dig.  Licenses,  |  12.] 

12.  Saue. 

The  discrimination  made  in  Sess.  Laws 
1902,  p.  73,  c.  3,  i  65,  imposing  on  every  foreign 
corporation  an  annual  license  tax  of  4  cents  on 
ea<m  $1,000  of  its  capital  stock,  and  providing 
that,  in  case  the  par  value  of  the  shares  is  less 
than  $lper  share,  the  tax  eliall  be  2^  cents 

f>er  1,000  shares,  does  not  render  the  section 
nvalid;  the  claeotlflcation  not  being  unreason' 
able. 

13.  CONSTITnTIONAL  LAW— TAX  OH  FOBEIOIT 

GoBPORATioNa— Iktkbfebehce  with  Iktu- 

STATE  COUUEBCE. 

An  annual  license  tax  impcsed  on  the  busi- 
ness of  a  foreign  corporation  engaged  in  in- 
terstate commerce  Is  not  a  tax  on  interstate 
commerce. 

[Ed.  Note.— For  cages  in  point,  see  voL  10, 
Cent.  Dig.  Commerce,  9fi  113-1180 

14.  cobpobati0i7s  —  amottnt  ot  licensk  — 
Validity. 

That  only  a  portion  of  the  capital  of  a 
corporation  is  employed  in  the  state  does  not 
relieve  it  from  the  payment  of  an  annual 
license  tax  on  its  business,  based  on  its  capi- 
tal stock. 

In  Banc.  Appeal  from  District  Court,  Oty 
and  County  of  Denver;  Samuel  L.  Carpenter, 
Jud^. 

Quo  warranto  by  the  people,  on  the  rela- 
tion of  H.  A.  Lindsley,  district  attorney,  and 
another,  against  the  American  Smelting  & 
Refining  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed- 

Rehearing  denied  October  2,  1905. 

This  Ifl  a  direct  proceeding.  In  the  nature 
of  quo  warranto,  against  the  res[>ondent  com- 
pany, prosecuted  by  the  people,  at  the  in- 
stance of  the  district  attorney  and  the  At- 
torney Genwal  of  the  state,  and  having  for 
Its  object  the  forfeiture  of  respondent's  cor- 
porate franchises  for  Its  failure  to  pay  the 
annual  state  corporation  license  tax,  which 
the  briete  designate  "a  flat  tax,"  The  flnd- 
tngs  were  against  respondent,  and  the  de- 
cree declared  fcnrfelted  its  franchises  and 
forbade  it  longer  to  do  business  within  the 
limits  of  this  state  untU  the  tax  la  paid. 
Respondent  brings  the  case  here  by  appeal. 
Only  questions  of  law  are  in  Issue,  and  these 
are  as  to  the  meaning  and  vaUdlty  of  certain 
sections  of  our  general  revenue  act,  as  ap- 
plied to  the  admitted  facts.  The  respondent 
appellant  here,  is  a  corporation  organized 
under  the  laws  of  the  state  of  New  Jersey  for 
the  purpose  of  carrying  on  a  general  ore  re- 
duction, milling,  sampling,  smelting,  and  min- 
ing bDSiness,  and,  as  originally  formed,  had  a 
capital  stock  of  9^,000,000  divided  Into  shares 
of  the  par  value  of  $100  eacb.  Our  laws  per- 
mit foreign  corporations  to  enter  Into  and  do 
business  in  this  state  upon  compliance  with 
certain  statutory  conditions.  In  pursuance 
thereof  the  appellant  filed  in  the  office  of  the 
Secretary  of  State  in  1899  a  duly  certified 
copy  of  its  articles  of  incorporation.  The 
statute  then  in  force  was  that  of  1897  (Sess. 
Laws  1897,  p.  157,  a  61),  and  it  required  a 


certain  fee  to  be  paid  to  the  Secretary  of 
State,  for  the  use  of  the  state,  upon  the  filing 
of  the  certificate,  and  it  was  expressly  pro- 
vided that  such  corporation  should  not  have 
or  exercise  any  corporate  powers  or  be  per- 
mitted to  do  any  business  in  this  state  until 
the  prescribed  fee  was  paid.  Thereafter  ap- 
pellant's original  articles  of  incorporation 
were  amended  by  increasing  its  capital  stock 
to  $100,000,000.  and  in  pursuance  of  tbe  stat- 
ute of  1901,  then  In  force  (Sess.  Laws  1901.  p. 
116,  c.  52),  an  additional  fee,  which  all  cor* 
iwrations  must  pay  when  their  capital  stock 
is  increased,  was  by  the  appellant  tendered 
to  and  received  by  the  Secretary  of  State; 
and  thereupon  that  officer,  as  the  statute  pro- 
vides, issued  to  appellant  his  certificate,  to 
the  effect  that  appellant  bad  compiled  with 
the  laws  of  Colorado,  which  authorized  It  to 
exercise  Its  corporate  powers  wifliln  this 
state  and  entitled  it  to  hold  property  and 
carry  on  Ita  business  and  enjoy  Its  righto  and 
franchises  here  during  the  period  of  Ita  cor^ 
porate  existence.  The  two  fees  paid  amotmt 
to  $15,042.50. 

In  1002  the  General  Assembly  passed  "An 
act  In  relation  to  public  revenue"  (Sess.  Laws 
1902,  p.  43,  c.  3),  secUons  64,  65,  and  66  of 
which  are  material  to  this  case.  Section  64 
lays  on  domestic  corporations  having  a  cap- 
ital stock  of  $25,000  or  over  an  annual  state 
corporation  license  tax  of  "two  cents  upon 
eacb  one  thousand  dollars  of  Ita  capital  stock." 
Section  65  reads:  "Every  foreign  corporation 
which  has  heretofore  obtatoed,  or  which  shall 
hereafter  obtain,  the  right  and  privilege  to 
transact  and  carry  on  business  within  the  llm< 
Ita  of  the  state  of  Colorado,  shall,  In  addition 
to  tbe  fees  and  taxes  now  provided  for  by  law. 
and  as  a  condition  precedent  to  ita  right  to  do 
any  business  within  the  llmlta  of  this  state, 
pay  annually,  on  or  before  tbe  first  day  of 
May  of  each  year,  or  at  the  time  of  obtaining 
such  right  or  privilege,  and  on  w  before  tbe 
flrat  day  of  May  of  eacb  year  thereafter,  as 
the  case  may  be,  to  the  auditor  of  the  state 
of  Colcurado,  a  state  license  tax  as  follows: 
Four  cento  ivon  each  one  thousand  dollars  of 
Ita  capital  stock:  provided,  that  in  cases  of 
foreign  corporations  tbe  par  value  of  whose 
shares  of  stock  Is  less  than  one  dollar  per 
share,  they  shall  pay  as  such  tax  at  the  rate 
of  two  and  one-half  centa  per  thousand 
shares."  Section  66:  "Every  corporation 
which  shall  have  failed  to  pay  tbe  tax  pro- 
vided for  In  sections  64  and  65  shall,  by  rea- 
son of  snch  failure,  forfeit  Ita  right  to  do 
business  wltiiln  the  llmlta  of  this  state  until 
such  tax  Is  paid,  and  aOutll  be  absolutely  and 
wholly  deprived  of  all  such  righto  and  privi- 
l^B,  and  tbe  fact  of  such  failure  may  be 
pleaded  and  maintained  as  an  absolute  de- 
fense to  any  and  all  actions,  suits  or  proceed- 
ings, In  law  or  in  equity,  brought  or  main- 
tained by  or  on  behalf  of  sadi  corporations, 
in  any  court  of  competent  Jurisdiction  wltb- 
in  the  Umlta  of  this  state,  until  such  tax  la 
paid." 
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Appellant  refused  to  pay  the  state  license 
tax  Imposed  by  section  65,  and  this  proceed- 
ing was  brought  to  forfeit  its  franchlBes  for 
such  failure.  Aa  Justlflcatlon  ft>r  the  refusal* 
and  as  grounds  for  the  rerersal  of  the  judg- 
ment declaring  the  tax  valid,  appellant  as- 
serts that  the  sections  of  the  act  cited  are  In 
violation  of  several  provisions  of  the  state 
and  federal  Constitutions,  to  the  consider- 
ation of  which  we  presently  address  oui^ 
selves. 

Wolcott,  Valle  &  Waterman  (Wm.  W. 
Field,  of  counsel),  for  appellant  N.  0.  Mil- 
ler, Atty.  Gen.,  for  appellees. 

CAMPBELL,  J.  (after  stating  the  facts). 
1.  It  will  materially  lessen  our  tabors  and 
shorten  the  opinion  first  to  determine  the 
nature  of  the  burden  Imposed.  If  we  find 
that  it  Is  a  business  or  excise  tax,  that  con- 
clusion will  answer  some  of  the  most  serious 
objections  urged.  If  It  Is  a  direct  tax  on 
property,  the  Attorney  General  Is  disposed 
to  concede  that  It  would  be  repugnant  to 
several  clauses  of  our  own  Constitution.  The 
language  of  section  65  (Sees.  Laws  1902,  p. 
73,  c.  3)  is  that  every  foreign  corporation 
shall  pay  annually  "a  state  license  tax  as 
follows:  Four  cents  upon  each  one  thousand 
dollars  of  Its  capital  stock:  provided,  that 
in  cases  of  foreign  corporations  tbe  par  value 
of  whose  shares  of  stock  Is  less  than  one 
dollar  per  share,  they  sball  pay  as  such  tax 
at  the  rate  of  two  and  one-half  cents  per 
thousand  shares."  The  contention  of  appel- 
lant is  that  this  Is  a  direct  tax  upon  capital 
stock,  which  Is  pro[>erty,  and  therefore  a 
property  tax.  The  state  says  that,  in  the 
form  of  a  license  tax  or  excise.  It  Is  In 
reality  a  tax  on  the  business  of  foreign 
'Coroporatlons,  and  that  the  capital  stock  Is 
merely  taken  as  a  convenient  standard  by 
which  to  estimate  Its  amount  '*Tfaat  the 
franchise,  capital  stock,  business,  and  pro- 
fits of  all  corporations  are  liable  to  taxation  In 
the  place  where  they  do  business,  and  by  the 
state  which  creates  them,  admits  of  no  dis- 
pute at  this  day."  State  Ballroad  Tax  Cases. 
&2  U.  S.  575,  OOS,  23  L.  Ed.  663;  Parsons  v. 
People,  32  Colo.  221,  76  Pac.  666,  670.  In 
Louisville  Tobacco  Warehouse  Co.  v.  Com- 
monwealth of  Ey.,  57  L.  B.  A.  83,  Is  found  an 
elaborate  note  which  throws  mnch  light  upon 
this  section.  It  Is  not  always  easy  to  deter- 
mine whether  a  tax  like  fbut  here  laid  is  a 
franchise,  excise,  or  business  tax,  or  a  prop- 
erty tax.  It  has  been  said  that  tbe  usual 
and  most  certain  test  la  whether  the  tax  Is 
upon  the  capital  stock  eo  nomine,  witbont 
regard  to  Ite  valne,  or  whether  baaed  upon 
Its  assessed  valn^  If  the  former,  it  Is  not; 
If  the  latter.  It  Is — a  tax  upon  property. 
Otherwise  expressed.  If  a  tax  is  Imposed 
directly  by  tbe  L^slatnre  without  assess- 
mait,  and  Its  amount  detmnlned  by  the 
numbn  of  shares  of  stock,  or  amount  of 
bnslDess  done,  or  dividends  declared,  or  some 
•Bocb  standard.  It  la  not  usually  cwisldered  a 


pn^rty  tax;  but  where  there  Is'  a  precedent 
valuation  of  corporate  property,  and  the  levy 
of  the  tax  Is  made  upon  such  boals,  it  la 
nsiully  considered  a  property  tax.  We  are 
clearly  of  tiie  c^nlon  that,  though  in  term 
this  tax  Is  upon  the  capital  stock,  It  is  not  a 
property  tax,  though  the  privilege  of  doing 
business  Is  a  pr(^erfy  right  It  is  arbitra- 
rily assessed  by  the  Legtelature  itself,  with- 
out ref^ence  to  the  value  of  the  stock  or 
property  of  the  company.  The  capital  stock 
Is  simply  the  standard,  or  measure,  by  which, 
tbe  total  amount  to  be  paid  Is  computed,  and 
the  tax  is  not  on  tbe  stock  as  property.  This 
we  think  Is  fully  smtalned  the  authorities. 
People  V.  Home  Ins.  Oow.  98  TX.  T.  32^  844; 
Lumberville,  etc,  ]Mdge  Oow  t.  State  Bd.  of 
Assessors,  25  L.  B.  A.  184,  and  notes;  State 
V.  Stonewall  Ins.  Co.,  88  Ala.  7  South. 
753;  SodetT  for  Savings  t.  C(dte,  6  WalL  504. 
18  Li  Ed.  89T;  Soutbem  Omn  Co.  v.  LayUn 
(Ohio)  64  y.  E.  504,  and  other  cases  dted  In 
the  note  referred  to.  We  bold  that  tbe  tax 
aotbfHised  by  section  66,  called  a  'Hcense 
tax,"  is,  in  form  at  an  excise^  a  tax  on  tbe 
business  of  foreign  corporations,  and  Is  levied 
Cor  the  purposes  of  state  revenue.  This  con- 
clusion Is  fortified  by  other  seetlonB  of  tbe 
same  act,  wfal<^  spe^cal^  provide  fOr  the 
ascertainment  of  tlie  value  of  corporate  fran- 
dUses  and  their  taxathm^  as  corporate  pxop- 
erty  upon  that  value;  and  still  other  provi- 
sions for  the  assessment  and  taxation  of 
their  tangible  propertr. 

2.  The  foregoing  necessarily  disposes  of, 
as  untenable  the  objection  that  this  section 
violates  tbe  nnlfonnlty  clause  of  section  3  of 
article  10  of  tha  Constitution.  That  provi- 
sion Is  applicable  only  to  a  direct  ad  valorem 
tax  <m  property,  and  not  to  a  tax  upon  privi- 
leges or  occiq;>atl<ms.  Doiver  City  By.  Co. 
V.  aty  of  Denver,  21  Cola  350,  41  Pac.  826, 
28  U  B.  A  608,  52  Am.  St.  .Bep.  239;  Parsons 
V.  People,  supra. 

3.  The  contention  that  section  65  Is  invalid, 
because  the  thing  imposed  is  in  tbe  nature 
of  a  license  under  the  police  power,  and  not 
a  tax  under  the  sovereign  power  of  taxation, 
and  therefore  not  within  the  title  of  the  act, 
which  is  "An  act  In  relation  to  public  reve- 
nue," cannot  be  upheld.  That  which  Is  levied 
here  is  not  for  regulation,  nor  Is  it  traceable 
to  the  police  power  of  the  state,  but  finds  Ite 
sanction  tn  the  taxing  power,  and,  while 
called  a  "state  license  tax,"  It  is,  as  already 
decided,  a  business  tax,  laid  for  the  pur- 
pose of  procuring  revenue  for  state  purposes, 
and  therefwe  tbe  provision  is  clearly  within 
the  title. 

4.  Section  6  of  article  2  of  our  stete  Con- 
stitution provides  that  "courts  of  Justice  shall 
be  open  to  every  person,  and  a  speedy  remedy 
afforded  for  every  injury  to  person,  prop- 
erty or  charactw;  and  that  right  and  justice 
should  be  administered  without  sale,  denial 
or  delay."  And  pari^aph  1  of  the  four- 
teenth amendment  of  the  fed»al  Constitution 
provides  that  no  stete  shall  deny  to  any 
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peraon  within  Ite  Jurisdiction  the  equal  pro- 
tection of  the  laws.  Appellant  says  that  sec- 
tion 66  contravenes  these  safeguards,  because 
a  forfeiture  of  corporate  fraucbises  for  fail- 
ure to  pay  a  tax  Is  beyond  the  power  of  the 
Legislature  to  declare,  and  only  the  courts, 
upon  due  notice  and  hearing,  can  so  de- 
cree, and  such  a  remedy  impairs  the  obliga- 
tiou  of  its  charter  contract;  and  partlculiirly 
obnoxious  to  its  charter  and  constitutional 
rights  to  sue  and  defend  is  said  to  be  tlie 
concluding  [wrtion  of  the  section,  which  de- 
clares that  a  failure  of  the  corporation  to 
pay  the  tax  imposed  "may  be  pleaded  and 
maintained  as  an  absolute  defense  to  any 
and  all  actions,  suits  or  proceedings,  in  law  or 
In  equity,  brought  or  maintained  by  or  on 
behalf  of  such  corporation  in  any  court  of 
competent  Jurisdiction  within  the  limits  of 
this  state,  until  such  tax  is  paid."  As  appel- 
lant Is  here  called  upon  in  court  to  Justify 
Its  refusal  to  pay  the  tax.  we  fall  to  perceire 
the  pertinency  of  the  first  objection.  Besides, 
the  forfeiture  Is  merely  a  remedy  for  the  due 
enforcement  or  collection  of  the  tax,  which 
may  be  lifted  by  Its  payment,  and  appellant 
is  denied  no  constitutional  right  when  that 
penalty,  in  a  proceeding  like  this,  la  visited 
upon  it  for  falling  to  make  the  payment 
Certainly  appellant  Is  not  In  a  position  to 
raise  the  last  objection.  It  will  be  observed 
that  failure  to  pay  the  tax  Is  made  a  ground  of 
defense  to  actions  or  suits  brought  or  main- 
tained by  or  on  behalf  of  the  defaulting  cor- 
poration.  This  action  Is  not  brought  or  main- 
tained by  or  on  behalf  of  appellant,  and  no 
private  litigant  is  inten>oslng  the  defense. 
On  the  contrary,  the  proceeding  is  a  direct 
one,  In  the  name  and  by  the  authority  of 
the  people  of  the  state,  through  its  Attorney 
General,  and  the  corporation  Is  brought  In  as 
a  respondent  ai^  given  full  opportunity  to 
be  beard.  It  ha*  been  ruled  that  this  Is  the 
prop«^  practice.  Lumber  Co.  v.  Ward,  30  w. 
Va.  43.  S  a  B.  227.  It  Is  difficult  to  see  how 
appellant  may,  In  this  proceeding,  raise  any 
such  constitutional  objection;  for  we  repeat 
that,  not  only  has  Its  right  to  be  heard  not 
been  denied,  but  such  right  Is  expressly  recog- 
nized by  summoning  It  into  court  to  speak. 
McMillan  v.  Anderson,  95  U.  S.  40,  24  L.  Ed. 
335.  If  this  were  a  case  brought  by  or  main- 
tained In  behalf  of  appellant  against  some 
defendant  who  sought  to  Interpose  the  de- 
fense which  the  section  authorizes,  or  if 
appellant  were  denied  the  right  to  defend  In 
court,  the  case  would  be  entirely  different,  and 
we  might  then  be  called  upon  to  pass  upon  the 
point  That  this  remedy  impairs  the  obliga- 
tion of  a  charter  contract  Is  based  upon  the 
proposition  that  no  tax  can  be  levied  upon 
appellant's  privilege  to  do  business  In  this 
state,  and  this  point  receives  considerntlon  in 
connection  with  the  next,  and  most  import- 
ant, general  objection. 

5.  This  is  that  section  C.5  violates  section 
11  of  article  2  of  the  state  Constitution,  and 
paragraph  1  of  section  10  of  article  1  of 


the  federal  Constttntion,  In  that  It  Is  an  ex 
post  facto  law.  retrmpectlve  In  Ite  operation^ 
and  Impairs  the  obligation  of  a  contract 
hetween  appellant  and  the  state,  and  con- 
fitcts  with  other  provlalous  of  the  state  and 
federal  Gonstltutions.  The  argument  to 
that,  by  the  payment  of  the  fee  exacted 
by  the  state  at  the  time  the  certified  copy 
of  articles  of  Inc(»p<ffatIon  was  filed,  aw^l' 
lant  thereby  acquired,  free  from  the  burden 
of  any  additional  tax  or  license  fee  of  any 
kind  whatsoevw,  the  absolute  right  during 
the  entire  term  of  Its  corporate  existence 
to  do  business  as  a  corporation,  and  to  en- 
Joy  within  the  limits  of  this  state  all  its 
rl^te  and  privileges  and  franchises  granted 
to  It  by  the  state ;  thal^  tC  this  license  tax 
is,  as  the  state  claims,  an  occupation  or 
business  tax,  then  its  imposition  Is  in  viola- 
tion of  the  terms  of  the  contract  Included 
In  its  charter.  For  several  reasons  we  are 
unable  to  agree  with  appellant  The  fee 
paid  to  the  Secretary  of  State  for  the  use 
of  the  state  when  the  certificate  is  filed  is 
not  la  any  sense  a  tax.  It  Is  the  conven- 
tional price,  or  bonus,  which  the  c(wporatlon 
pays  to  the  stete  for  the  privilege  of  enter- 
ing this  stete  to  do  business  as  a  corpora- 
tloi^  subject  to  all  intimate  texatlon  which 
the  stete  may  Impose  upon  the  property 
that  It  may  acquire  In  the  exercise  of  Its 
franchise  righu  and  upon  the  use  of  the 
privileges  thus  purchased.  The  right  or 
privilege  to  be  a  corporation  Is  a  franchise 
Itself,  often  called  a  "primary  franchise," 
and  while  It  was  not  this  franchise  which 
appellant  obtelned  tgr  the  payment  of  the 
filing  fee.  because  that  had  already  been 
granted  by  the  stete  of  New  Jerseiy,  yet  it 
was  for  the  right  to  come  Into  this  atete 
and  do  business  as  a  corporation  that  the 
bonus  was  exacted.  The  secondary  fran- 
chise, or  right  of  making  use  of  the  pur- 
chased privilege,  which  the  books  d«iomlnate 
the  "franchise  to  do,"  Is  entirely  distinct 
and  separate  from  the  franchise  to  be  or 
to  exist  here  as  a  corporation.  These  dis- 
tinctions are  recognized  by  the  highest  au- 
thorities. In  Central  Pacific  R.  R.  v.  Cali- 
fornia, 162  U.  &  91,  127.  10  Sup.  Ot  766, 
779,  40  L.  Ed.  903,  the  court  says:  "The 
right  and  privilege  or  franchise  of  being 
a  corporation  is  of  value  to  Its  members, 
and  Is  considered  as  property  separate  and 
distinct  from  the  property  which  the  cor- 
poration may  acquire" — and,  we  add,  dis- 
tinct from  the  franchise  or  privilege  It 
secures  to  carry  on  the  business  which  It 
was  organized  to  transact.  In  Lumbervllle, 
etc..  Bridge  Co.  v.  State  Board  of  Assessors, 
supra,  the  same  doctrine  Is  announced. 

Moreover,  unless  the  filing  fee  is  a  tax, 
and  Is  to  be  considered  as  a  substitute  for, 
or  the  equivalent  or  In  lieu,  of  the  entire 
tax  which  the  General  Assembly  intended 
to  exact  of  foreign  corporations  for  the 
privilege  of  doing  business  In  this  state, 
they  cannot  escape  the  license  tax  Imposed 
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by  flection  65,  even  though  the  filing  fee 
fltatute  expressly  granted  the  exemption; 
for  by  section  9  of  article  10  of  our  Consti- 
tution the  power  to  tax  corporations  and 
corporate  property  can  never  be  relinquished 
or  suspended.  But,  as  already  observed,  the 
particular  claim  here  Is  that  the  filing  fee, 
paid  wben  appellant's  certificate  was  filed 
with  the  Secretary  of  State,  was  the  pay- 
ment of  a  tax  In  a  lump  sum  for  the 
privilege  of  exercising  its  corporate  fran- 
chises and  transacting  Its  business  in  this 
state  for  the  full  term  of  Its  corporate  ex- 
istence, free  from  all  further  taxation;  In 
other  words,  a  business  tax  for  the  entire 
period.  We  have  already  held  that  this 
filing  fee  was  the  conTentional  price  for  ap- 
pellant's right  of  entrance  aa  a  corporation, 
and,  when  paid,  merely  entitles  It  to  come 
Into  this  state  to  do  business  as  a  corpora- 
tion, and  gives  it  a  standing  similar  to  that 
which  is  secured  by  a  domestic  corporation, 
which  flies  its  original  certificate  of  Incor- 
poration with  the  Secretary  of  State  and 
pays  the  prescribed  fee  therefor.  Neither 
the  domestic  nor  the  foreign  corporation 
Is  thereby  relieved  of  any  subsequent  legiti- 
mate tax  for  carrying  on  its  business  as  a 
corporation.  But  suppose  it  was  such  a 
tax  as  appellant  says  it  is.  Aside  from  the 
constitutional  reason  just  given,  it  cannot 
for  another  reason  be  given  the  scope  claim- 
ed for  it.  There  is  nothing  In  the  language 
of  the  filing  statute  which  expressly  or  by 
implication  exempts  corporations  from  sub- 
sequent or  additional  taxation,  either  upon 
their  property,  or  upon  their  right  to  trans- 
act business ;  and  the  universal  rule  In  such 
cases  Is  that  exemptions  are  not  favored,  but 
must  be  clearly  established  or  found  in  the 
contract  or  enactment  under  which  they 
are  claimed,  either  by  express  words  or  by 
Implication  so  strong  as  to  lead  irresistibly 
to  the  conclusion  that  exemption  was  in- 
tended. 10  Cyc.  200,  and  notes.  There  is 
nothing  In  our  act  expressly  conferring  the 
exemption. 

The  appellant,  conceding  that  to  be  so, 
insists  that  It  is  Implied ;  for,  it  says,  when 
the  state  granted  the  privilege  of  doing 
business  In  this  state  for  a  specified  price 
and  did  not  expressly  reserve  the  right  to 
increase  It,  to  add  to  the  agreed  considera- 
tion is  beyond  its  power.  In  support  of 
this  contention  the  main  reliance  Is  xxpon 
Oordon  et  al.  v.  Appeal  Tax  Court,  3  How. 
133,  11  Ed.  529,  and  other  cases  which 
have  followed  and  approved  It  That  ease 
has  been  so  often  criticised  and  disapproved 
by  the  Supreme  Court  of  the  United  States 
itself  tliat  it  can  no  longer  be  considered 
as  auUiorlty  for  the  particular  contention 
which  appellant  here  makes.  Two  subse- 
quent cases  in  the  Supreme  Court  of  the 
United  States  uphold  the  validly  of  a  tax 
Imposed  by  the  statute  there  attacked,  which 
la  practically  the  same  as  that  we  are  now 
considering.  In  Memphis  Gaslight  Co.  t. 


Shelby  County,  109  U.  B.  3M,  3  Sup.  Ct. 
205,  27  L.  Ed.  976,  a  claim  of  exemption 
was  made.  The  provision  of  the  charter 
of  the  gas  company,  on  which  Its  counsel 
mainly  relied  as  showing  a  contract  ex- 
empting it  from  taxation,  gave  to  the  com- 
pany the  privilege  of  erecting,  establishing, 
and  constructing  gasworks,  and  manufac- 
turing and  vending  gas  In  the  city  of  Nash- 
ville for  the  term  of  50  years,  at  prices 
therein  prescribed.  The  particular  point 
urged  was  that  the  subsequent  statute  of 
the  state  which  assessed  a  license  tax  of 
f250  a  year  against  the  gas  company  was 
void  because  it  violated  the  contract  found 
In  Its  charter,  and  the  point  pressed  there, 
as  here,  was  that  to  permit  the  state  to 
tax  the  gas  company  by  a  license  tax  for 
the  privilege  granted  by  Its  charter  is  to 
destroy  that  privilege ;  but  the  court,  siwak- 
Ing  by  Mr.  Justice  Miller,  thus  disposed  of 
that  argument:  "But  the  answer  Is  that 
the  company  took  their  charter  subject  to 
the  same  right  of  taxation  in  the  state  that 
applies  to  all  other  privileges  and  to  alt 
other  property.  If  they  wished  or  Intended 
to  have  an  exemption  of  any  kind  from 
taxation,  or  felt  that  it  was  necessary  to 
the  profitable  working  of  their  business, 
they  staould  have  required  a  provision  to 
that  efTect  in  their  charter."  And,  quoting 
from  Erie  R.  R.  Co.  v.  Pennsylvania,  21 
Wall.  492,  22  L.  Ed.  595,  the  court  declared : 
"The  language  In  which  the  surrender  [of 
the  right  of  taxation]  Is  made  must  be  clear 
and  unmistakable."  In  our  statute,  as  in 
the  Memphis  Gaslight  Company  Case,  there 
is  no  express  language  which  attempts  to 
exempt  appellant  from  taxation,  nor  is  there 
even  the  remotest  Implication  of  such  ex- 
emption. In  New  Orleans  City,  etc.,  Co.  t. 
New  Orleans,  143  U.  S.  192,  12  Sup.  Ct  406, 
30  L.  Ed.  121.  the  same  doctrine  was  an- 
nounced, and  Gordon  v.  Appeal  Tax  Court 
supra,  commented  upon  and  explained.  See, 
also,  Erie  By,  Co.  v.  Commonwealth,  06  Pa. 
84,  5  Am.  Ilep.  351.  In  U.  P.  Ry.  Co,  v, 
De  Busk,  12  Colo.  294,  307,  20  Pac.  752,  3 
L.  R.  A.  350,  13  Am.  St  Rep.  221.  our  own 
court  In  referring  to  the  claim  there  made 
that  a  state  statute  impaired  the  obligation 
of  the  contract  which  was  Included  in  a 
corporate  charter,  quotes  approvingly  the 
well-considered  case  of  Rodemacher  v.  Ry. 
Co.,  41  Iowa,  297,  20  Am.  Rep.  082,  in  which 
It  was  declared  that:  "There  is  no  implied 
contract  between  a  state  and  a  corporation 
that  there  shall  be  no  change  In  the  laws 
existing  at  the  time  of  the  incorporation 
which  shall  render  the  use  of  a  franchise 
more  burdensome  or  less  lucrative."  The 
corporation  takes  "Its  charter  subject  to 
the  general  laws,  and,  of  course,  subject  to 
such  changes  as  shall  be  rightfully  made  in 
such  laws."  This  applies  to  tax  laws  as 
well  as  to  others.  That  the  right  of  exemp- 
tion must  be  clearly  shown.  In  cases  like 
the  one  In  hand,  has  often  been  decided. 
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Wella  T.  Savannah,  181  U.  S.  531,  21  Sup. 
Gt  687,  46  L.  Ed.  986;  Delaware  Railway 
Tax.  18  Wall.  206,  21  L.  Ed.  888  ;  2  Cook 
on  Corporations  (5th  Ed.)  S  572b ;  Atty.  Gen. 
T.  Bay  State  Mg.  Co.,  99  Maes.  148,  152,  96 
Am.  Dec.  717 ;  4  Thompson  on  Corporations, 
H  5571,  6572;  Judson  on  Taxation,  §  41; 
Adams  Express  Co.  t.  Ohio  State  Auditor, 
166  U.  S.  185,  17  Sup.  Ct  604,  41  L.  Ed. 
965;  Lumber  Co.  t.  Ward,  30  W.  Va.  43, 
48,  3  S.  E.  227;  Standard,  etc.,  Cable  Co. 
V.  Atty.  General,  46  N.  J.  Eq.  270,  19  AtL 
733,  19  Am.  St  Rep.  394. 

Our  conclusion  Is  that  the  payment  of  the 
fliing  fee  was  not  Intended  as  a  tax  in  a  lump 
sum  for  the  prlvil^e  granted  to  a  corporation 
of  exercising  its  charter  powers,  but  merely 
the  purchase  price  or  bonus  for  the  privilege 
of  existing  here  as  a  corporation.  But,  If  it 
should  be  considered  as  a  tax  for  the  privi- 
ly of  doing  business  in  the  state,  this  would 
not,  In  the  absence  of  a  clear  exemption 
from  further  or  additional  burden— which 
was  not  granted  It— prevent  the  L^slature 
from  Imposing  an  additional  tax  upon  its 
business.  No  provision  of  the  state  or  fed- 
eral Constitution  would  be  violated  by  such 
subsequent  levy  of  an  occupation  tax.  In 
Kiowa  County  v.  Dunn,  21  Colo.  185,  40  Pac. 
357,  it  was  said  that  the  property  or  business 
of  a  nonresident  cannot  be  taxed  In  a  differ* 
eut  manner,  or  at  a  diCTerent  rate,  than  that 
of  a  resident  A  business  or  occupation  tax 
was  not  Involved  In  that  case.  But  it  is 
clear  that  in  a  license  or  business  tax  upon 
corporations  the  state  may  discriminate 
against  a  foreign  and  In  favor  of  a  domestic 
corporation,  though  It  may  not  between  a 
resident  and  nonresident  natural  person. 
This  Is  declared  in  the  leading  case  of  Paul 
V.  Virginia,  8  Wall.  168,  181,  19  L.  Ed.  357, 
and  the  cases  following  that  authority.  In 
Pembina  Mg.  Co.  v.  Penna.,  125  U.  S.  181,  188, 
8  Sup.  Ct.  737,  740,  31  L.  Ed.  650,  the  Supreme 
Court  of  the  United  States,  in  considering 
the  claim  that  In  Imposhig  license  or  fran- 
chise taxes  the  foreign  corporations  must 
be  treated  the  same  as  domestic  ones,  said: 
"The  power  of  the  state  to  discriminate  be- 
tween her  own  domestic  corporations  and 
those  of  other  states  desirous  of  transacting 
business  within  her  Jurisdiction  was  clearly 
establlBhed,"  subject  only  to  such  limitations 
as  may  be  found  In  the  fundamental  law  of 
the  Union.  Copper  Co.  v.  Scherr,  50  W.  Va. 
533.  40  S.  E.  514;  13  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  844  et  seq.,  860. 

Nor  Is  the  objection  that  foreign  corpora- 
tions, the  par  value  of  whose  shares  of  stock 
is  less  than  $1  per  share,  are  required  to  pay 
a  less  tax  than  those  whose  shares  of  stock 
are  of  a  greater  value,  good ;  for  it  Is  within 
the  power  of  the  General  Assembly,  In  Impos- 
ing taxes  of  this  kind,  to  make  reasonable 
classifications  for  the  purposes  of  taxation. 
In  what  particular,  if  at  all,  the  classifica- 
tions of  this  section  are  uureasoDable  we  are 
not  advised. 


6.  Appellant  Is  engaged  in  the  business  of 
mining,  smelting,  and  refining  ores  and  mar- 
keting the  refined  product,  and  the  ores  which 
It  smelts  in  Colorado  it  obtains,  not  only  in 
this  state,  but  from  other  states  of  the  Union, 
and  from  British  Colombia  and  the  Repub* 
lie  of  Mexico;  and  of  the  aggregate  business 
which  It  transacts  about  20  per  cent  Is  done, 
and  about  20  per  cent  of  Its  assregate  capi- 
tal Is  employed,  and  a  like  amount  of  Its 
property  is  situate,  within  this  state.  The 
bullion  from  the  ores  which  It  brings  Into, 
and  from  the  ores  which  it  both  mines  and 
treats  in,  this  state,  are  sent  to  another  state 
for  refining,  and  from  the  refinery  'sent  else- 
where to  be  sold  or  coined  Into  money.  For 
these  reasons  appellant  contends  that  it  is 
engaged  in  foreign  and  Interstate  commerce ; 
hence  the  tax  here  levied  is  laid  upon  that 
commerce,  and,  therefore,  cannot  be  sustain- 
ed. We  do  not  perceive  the  force  of  the  ar- 
gument The  tax  is  not  levied  upon  any 
article  that  Is  Imported  Into,  or  exported 
from,  this  state ;  nor  is  any  instrument  of  In- 
terstate or  foreign  commerce  taxed;  nor  Is 
any  burden  placed  upon  that  commerce,  in  the 
sense  In  which  that  term  Is  used  in  the  fed- 
eral Constitution.  If  there  Is  any  burden  at 
all,  it  Is  only  Incidental,  and  such  as  results 
from  all  legitimate  taxation.  Waters  Pierce 
Oil  Co.  V.  Texas,  177  U.  S.  28,  20  Sup.  Ct. 
518,  44  L.  Ed.  657;  Judson  on  Taxation,  S 
158 ;  Ashley  v.  Ryan,  153  U.  S.  436, 14  Sup.  Ct 
865,  38  L.  Ed.  773 ;  Postal  Tel.  Co.  T.  Charles- 
town.  153  U.  S.  692,  14  Sup.  Ct  1094,  38  L. 
Ed.  871.  The  fact  that  only  a  portion  of  its 
capital  is  employed,  and  only  a  relatively 
small  part  of  its  property  situate,  in  Colo- 
rado, does  not  relieve  it  Arom  the  payment 
of  a  tax  of  this  nature.  This  has  been  ex- 
pressly ruled  in  Horn  Silver  Mfg.  Co.  v.  New 
York.  143  U.  S.  305,  12  Sup.  Ct.  403,  86  L.  Ed. 
164.  The  particular  objection  that  it  Is  un- 
fair and  unjust  and  oppressive  to  the  corpo- 
ration not  to  take  Into  consideration  the  fact 
that  the  larger  portion  of  Its  capital  and  its 
property  are  situate  without  this  state,  was 
referred  to  in  that  case,  and  it  was  there 
said  that  Buch  an  argument  should  be  ad- 
dressed to  the  Legislature,  but  it  was  not 
a  matter  with  which  the  courts  coold  Inter* 
fere. 

7.  The  late  case  of  People  of  State  of  N.  T. 
ex  rel.  Met  Street  Ry.  Co.  v.  State  Board  of 
Tax  Com'rs,  25  Sup.  Ct.  705.  713.  BO  L. 
Ed.  — ,  decided  by  the  Supreme  Court  of  the 
United  States  after  oral  argument  of  the  case 
at  bar,  and  not  yet  ofliclally  reported,  answers 
all  the  substantial  objections  which  the  ap- 
pellant has  made  against  the  validity  of  this 
tax.  The  court  there  held  that  the  principal 
objection  to  the  tax  made  in  that  case,  which 
was  the  same  as  that  here,  viz.,  that,  when 
the  state  grants  a  privilege  on  condition  of 
the  payment  of  a  lump  or  of  an  annual  sum. 
the  contract  implies  that  the  public  shall 
exact  no  larger  amount  for  that  privilege, 
and  that  thereaftw  to  Impose  a  tax  upon  it 
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1b  simply  iDcreaaioK  the  price  which  the 
grantee  is  called  upon  to  pay  for  the  privi- 
ly, flods  DO  JuBtlflcatlon  In  .principle  or  au- 
thority. See,  also,  the  same  case  reported  in 
174  X.  T.  417,  446,  67  N.  B.  69,  63  U  R.  A. 
884. 

We  are  satisfied  that  this  corporntlon  U- 
ceuse  tax  Is  on  the  business  of  foreign  corpo- 
rations which  are  established  and  doing 
business  In  this  state,  and  as  Buch  is  not 
subject  to  any  of  the  constitutional  objections 
interposed  by  appellant  The  Judgment  be- 
low wblch  sustained  the  tax  should  therefore 
be  affirmed,  and  It  is  so  ordered. 

Affirmed. 


34  Cola  228 

DtCKSON  r.  NEWHOUSB  eC  al. 
(Supreme  Court  of  Colorado.  July  3,  19(KS.) 

MASTEB  and  SeBVAXT  — InJUBIES  TO  S£BV- 
ANT— MrSE&— DAHGEBOtrB  PLACE  TO  WOBK 

— Assumed  Risk. 

Plaintiff,  an  experienced  miner,  having  been 
informed  tliat  the  prior  shift  had  left  two 
missed  shots  in  tlie  breast  of  the  tunnel  on 
which  he  was  worlclDg,  foond  the  fioor  of  the 
tunnel  covered  with  dirty  water,  which  had  been 
retained  in  the  mine  because  of  a  failure  to 
provide  a  platform  on  the  floor  on  which  to 
pitce  the  debris.  Because  of  the  water,  plaintiff 
did  not  find  one  of  the  shots,  which  was  under 
water,  and  proceeded  to  drill,  when  the  drill 
struck  the  shot,  which  was  eq;>]oded,  and  plain- 
tiff was  injored.  Beld,  that  plaintiff  assumed 
the  risk  of  a  failure  to  provide  a  platform  to 
permit  the  water  to  escape. 

Appeal  from  District  Court,  Arapahoe 
County ;  F.  T.  Johnson,  Judge. 

Action  by  R.  Hunter  Dickson  against  Sam- 
uel Newhouse  and  anothw.  From  a  Judg- 
ment In  favor  of  defendanta,  plaintiff  ap- 
peals. Affirmed. 

Rehearing  denied  October  2,  1006. 

C.  J.  Blakeney,  for  appellant  Wm.  J. 
Ullffl,  for  appellees. 

OUNTER,  J.  The  evidence  was :  Plaintiff, 
a  miner  of  five  years*  experimce  and  a  ma- 
chine drill  expert  of  one  year's  experience, 
in  company  with  his  helper,  was  employed  as 
a  shift  In  driving  a  tunnel  In  the  mine  of  de- 
fendants. The  tunnel  was  in  about  1,000 
feet  and  had  been  driven  on  a  water  grade. 
The  preceding  shift  left  a  mass  of  rock  and 
dirt  In  the  tunnel,  which  had  been  broken 
down  by  the  shots  fired  during  the  shift 
The  foreman  in  charge  of  the  mine  directed 
one  Clancy  to  remove  this  mass,  which  waa 
lying  immediately  at  the  breast  of  the  tun- 
nel, so  that  plaintiff  and  his  helper  would 
have  space  In  which  to  operate  their  drill. 
The  debris  was  Rhoveled  back  about  four 
feet  from  the  breoflt  of  the  tunnel.  It  waa 
the  duty  of  the  offgolng  shift  to  leave  a 
notice  for  tiie  oncoming  shift  of  any  missed 
shots  ;  that  is.  of  nuy  charges  of  giant  powder 
planted  by  it  but  not  exploded.  The  off- 
going  shift  left  nnti(%  of  two  uii^i^ed  shots. 
Plaintiff  and  his  holper  reached  the  breast 
of  the  tunnel  and  begun  work  about  one  hour 


after  the  outgoing  of  the  preceding  shift 
The  duty  of  plaintiff  and  his  helper  was  to 
drill  holes  In  the  breast  of  the  tunnel,  charge 
them  with  giant  powder,  and  explode  the 
charges  for  the  purpose  of  breaking  down  the 
ore.  They  found  the  debris  shoveled  back, 
as  stated,  and  the  surface  of  the  tunnel  be- 
tween the  debris  and  the  breast  of  the  tun- 
nel covered  to  the  depth  of  about  eight  Inches 
with  dirty  black  water.  This  water  had 
seeped  from  the  roof  and  walls  of  the  tunnel, 
and  its  flow  along  the  same  had  been  ob- 
structed by  the  taiass  of  rock  and  dirt  moved 
back  by  Clancy.  No  means  for  the  escape 
of  this  water,  by  a  platform  under  the  debris 
or  otherwise,  had  been  provided.  Plaintiff 
and  bis  helper  were  notified  of  the  two  miss- 
ed shots  and  searched  for  them,  but  after 
diligent  effort  found  only  one.  They  then 
proceeded  with  their  work.  In  drilling  a 
hole  to  be  charged,  they  encountered  the  re- 
maining missed  shot  An  explosion  resulted, 
killing  the  helper  and  seriously  Injuring 
plaintiff.  The  missod  shot  thus  exploded  was 
In  the  breast  of  the  tunnel  Just  under  the 
water,  and  plaintiff  testified  that,  but  for  the 
presence  of  the  dirty  black  water,  which  he 
says  concealed  the  location  of  the  planted 
shot,  he  would  have  discovered  It,  and  the 
accident  would  not  have  occurred.  It  Is 
customary  to  drive  tunnels  on  a  water  grade, 
and  to  provide  some  means  for  the  escape  of 
the  water  accumulating  by  seepage  after 
each  shift  For  this  purpose,  a  platform  of 
boiler  iron  or  other  material  Is  usually  built 
and  placed  upon  the  floor  of  the  tunnel.  TiAa 
Is  raised  above  the  floor  of  the  tunnel  by 
being  laid  upon  the  tra(&  or  upon  some  other 
supijort,  so  as  to  permit  the  accumulating 
water  to  escape  under  It  and  flow  out  through 
the  tunnel.  The  rock  and  earth  broken  down 
by  the  shots  of  each  shift  are  shoveled  back 
from  the  breast  of  the  tunnel  on  this  plat- 
form, from  whence  It  Is  later  moved  out  of 
the  tunnel.  Upon  this  evidence  there  was  a 
judgment  of  nonsuit,  to  review  which  la  this 
appeal. 

As  stated,  no  means  were  provided  tmder 
the  debris  for  the  escape  of  the  water,  the 
flow  of  which  was  obstructed  thereby.  Plain- 
tiff contends  that  in  the  failure  to  provide 
some  means  for  the  escape  of  the  water, 
the  defendants  were  guilty  of  negligence; 
that  as  a  result  the  water  accumulated 
and  hid  the  location  of  the  missed  shot 
and  thereby  prevented  the  plaintiff  and 
his  helper  from  discovering  It ;  and  that 
such  failure  to  provide  a  means  for  the  es- 
cape of  the  water  rendered  the  working 
place  of  plaintiff  unsafe,  and  was  the  prox- 
imate cause  of  the  accident  Several  rea- 
sons are  urged  in  support  of  the  Judgment 
below.  It  is  necessary  to  consider  but  one; 
that  is  If  the  working  place  was  unsafe  by 
reason  of  the  accumulation  of  water,  and  the 
defendants  were  guilty  of  negligence  in  per- 
mitting such  condition,  the  plaintiff  knew  of 
me  condition,  or  could  IiaTe  kuowu  of  It  by 
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the  exerdse  of  ordinary  diligence,  and  as- 
sumed the  risk  of  working  while  It  existed. 
FlalntiCT  was  an  experienced  miner,  and  pre- 
sumably of  ordinary  Intelligence.  No  spe- 
cial training  or  peculiar  skill,  other  than  that 
of  an  experienced  miner,  was  required  to 
know  whether  or  not  his  working  place  was 
unsafe  through  the  presence  of  the  dirty 
water.  If  his  working  place  was  unsafe  for 
such  reason,  he  know  It  as  well  as  defendants 
could  have  known  It,  or  had  equal  means 
with  defendants  of  so  knowing.  Why  the 
presence  of  dirty  water  rendered  the  work- 
ing place  unsafe,  because  thereby  missed 
shots  could  not  be  found,  was  as  well  known 
to  the  plalntUr  as  It  could  have  been  to  de- 
fendants, or  he  had  equal  means  of  knowl' 
edge  with  them  of  so  knowing.  In  Denver 
Tramway  Company  r.  Nesblt,  22  Colo.  409, 
45  Pac  406,  Nesblt  was  employed  by  the 
Denver  Tramway  Company  as  conductor  on 
Ita  street  cars.  In  passing  from  the  motor 
to  the  trailer  he  fell,  bo  as  to  bring  his  foot 
aud  ankle  under  the  rear  wheel  of  the  trailer. 
There  was  no  fender  or  life  guard  on  the 
trailer,  and  Its  absence  or  presence  was 
open  to  observation.  The  negligence  charged 
as  the  proximate  cause  of  the  injury  was 
the  failure  to  have  a  "life  guard"  or  "fend- 
er" on  the  trail  car.  The  court  said :  "Con- 
ceding that  the  want  of  a  life  guard  rendered 
the  car  defective,  and  the  company  was 
guilty  of  a  breach  of  its  duty  in  failing  to 
supply  it  and  in  operating  the  train  without 
it,  such  defect  was  certainly  obvious,  and  one 
that  the  appellee  could  not  have  failed  to 
observe  if  he  had  used  his  eyesight,  and  one 
that  was  as  open  and  patent  to  him  as  to 
the  company ;  and.  If  danger  was  to  be  ap- 
prehended  from  the  use  of  the  car  In  that 
condition,  that  result  was  equally  apparent 
to  him.  Under  these  circumstances  he  was 
precluded  from  recovering  by  the  well-set- 
tled rule  that  an  employ^  assumes  all  the 
risks  naturally  and  reasonably  Incident  to 
the  service  In  which  he  engages  and  those 
arising  from  defects  or  imperfections  in  the 
thing  about  which  he  is  employed  that  are 
open  and  obvious,  or  that  would  have  been 
known  to  him  had  he  exercised  ordinary 
diligence.  By  voluntarily  continuing  In  the 
service  with  knowledge,  or  means  of  knowl- 
edge equal  to  his  employer's,  of  any  defect 
in  the  appliances  or  the  machinery  used,  and 
without  objection,  or  promise  on  the  part 
of  the  employer  to  remedy  the  defect,  the 
cmployg  assumes  all  the  consequences  that 
result  from  such  defect,  and  waives  the  right 
to  recover  for  injuries  caused  thereby." 
See,  also,  Harvey  v.  Mountain  Pride  G.  M. 
Co.,  18  Colo.  App.  234,  70  Pac.  1001. 

We  think  the  doctrine  of  assumption  of  the 
risk  applies  herein,  and  precludes  a  re- 
covery. Judgment  affirmed. 

OABBERT,  a  J.,  and  MAXWELL,  J., 
concur. 


34  Colo.  341 
McWILUAMS  et  aL  v.  WUJSLOW. 
(Supreme  Court  of  Colorado.  July  3,  190S.) 

1.  Mines  and  Minerals— LocATlotf—ADTBUK 
Claims— Unoccupied  Land. 

In  an  action  in  support  of  an  adverse  to  a 
mining  location,  plaiatiff  was  not  entitled  to 
recover,  in  the  absence  of  evideace  that  the 
ground  be  sought  to  locate  was  unoccupied  and 
unappropriateil  public  mineral  domain,  subject 
to  location  prior  to  his  attempted  location. 

2.  Trial— Nonsuit. 

Rev.  St.  U.  8.  i  2326  |TJ.  S.  Comp.  St. 
1001,  p.  1430],  providing  that  in  adverse  pro- 
ceedings, if  title  to  the  ground  in  controversy 
is  not  established  In  either  party,  the  jury  shall 
so  find,  and  judgment  shall  be  entered  accord- 
ingly, should  be  construed  only  as  prescribing 
what  should  be  done  by  the  jury  if  a  verdict 
was  returned,  and  did  not  prevent  the  court 
from  directing  a  nonsuit,  where  defendants  did 
not  ask  for  a  verdict  or  to  obtain  an  affirmative 
judgment;  plalntlfl  having  failed  to  eatabliah  a 
cause  of  action. 

Appeal  firom  District  Conrtp  Qnnnlaon 
Gonnty;  Theron  Sterena,  Judge. 

Actioik  by  3<am  McWllllams  and  others 
against  Charles  TVInslow.  From  a  judgment 
in  favor  of  d^endant,  i)laintiffB  appeal.  Af- 
flrmedL 

Rehearing  denied  October  2, 1805. 

Brown  &  Mourse  and  S.  D.  Crump,  fttr 
appellants.  Dexter  T.  Sapp,  for  appellee. 

MAXWBLL,  J.  Appellants,  as  plaintiffs, 
commenced  and  prosecuted  this  action  in 
support  of  their  adverse,  as  the  owners  of 
the  Adeline  Clea  No.  1  and  the  Adeline  Clea 
No.  2  lode  mining  claims,  against  the  Issur 
ance  of  patent  to  the  Maggie  F.  No.  4  and  the 
Maggie  F.  No.  6  lode  mining  claims,  proijer- 
ty  of  appellee.  At  the  conclusion  of  plain- 
tiffs' evidence  defendant  moved  a  nonsuit, 
for  the  reason  that  it  did  not  appear  from  the 
evidence  that  the  ground  claimed  by  plaln- 
tlfTs  as  the  Adeline  Clea  No.  1  and  the  Adeline 
Clea  No.  2  was  unoccupied  and  vacant  pub- 
lic domain,  subject  to  location  at  the  time 
plaintiffs  claimed  to  have  located  the  same. 
This  motion  was  sustained,  the  case  taken 
from  the  jury,  aud  the  action  dismissed,  at 
plaintiffs'  cost,  from  which  judgment  is  this 
appeal. 

In  this  court  plaintiffs  abandon  their  case 
as  to  the  Adeline  Clea  No.  2,  but  insist  that 
the  judgment  should  have  been  In  plaintiffs' 
favor  as  to  the  Adeline  Clea  No.  1.  At  the 
trial  it  was  admitted  that  the  claims  in- 
volved were  Identical  In  description  and 
boundaries;  that  June  30,  1891,  defendant 
and  his  grantors  performed  all  of  the  physical 
acts  necessary  to  the  location  of  the  Mag- 
gie F.  No.  4  and  the  Maggie  F.  No.  5,  except 
the  discovery  of  mineral ;  that  January  1, 
1890,  the  plaintiffs  and  their  grantors  per- 
formed all  of  the  physical  acts  necessary  to 
the  location  of  the  Adeline  Clea  No.  1  and 
the  Adeline  Clea  No.  2,  except  the  discovery 
of  mineral ;  that  both  parties  were  possessed 
of  paper  title  to  their  respective  locations; 
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and  that  plalntUV  adrvM  claim  was  flled  In 
due  tlm&  The  complaint  alleged  that  the 
plaintiffs  claim  the  right  to  occup7  and  pos- 
sess the  premises  In  controTerey  by  actual 
prior  possession  as  lode  mining  claims  located 
on  the  public  dtunaln  of  the  United  States. 
The  answer  put  In  issue  this  arerment,  and  af> 
flrmatlTely  alleged  that  at  the  time  plaintiffs 
claimed  to  have  located  the  premises  the  same 
were  In  the  actual  and  undisturbed  possession 
of  the  grantor  of  the  defendant,  who  warn 
then  actually  engaged  In  working  and  c^Mrat- 
ing  said  property  as  mining  claims.  The 
oral  testimony  introduced  at  the  trial  was 
for  the  purpose  of  proving  that  min^l  had 
been  dlscorered  on  plaintiffs*  claims,  and 
that  the  assessment  work  for  the  year  1901 
had  been  performed.  Then  is  not  a  word 
of  testimony  in  the  record  eren  tending  to 
prove  that  the  ground  Included  within  the 
exterior  boundaries  of  plaintiffs'  claims  at 
the  date  of  the  alibied  location  was  vacant 
<v  unoccupied  mineral  domain  of  the  United 
States,  subject  to  location.  It  was  admit- 
ted that  almost  nine  years  prior  to  plain- 
tiffs' location  defendant  and  his  grantors 
had  located  the  ground,  and  plaintiffs  testi- 
fied that  mineral  had  been  discovered  thereon 
previous  to  their  attempted  location.  Mani- 
festly this  was  an  attempt  to  relocate  the 
ground. 

The  location  or  relocation  of  a  mining 
claim  can  only  be  made  upon  unoccnpied 
and  unclaimed  public  domain,  and  It  was  In- 
combent  upon  plaintiffs  to  show,  as  one  of 
the  material  facts  necessary  to  establish  the 
validity  of  their  location,  that  the  ground 
they  sought  to  locate  was  unoccupied  and  un- 
appropriated public  mineral  domain,  sub- 
ject to  location.  Elrk  v.  Meldrum,  2S  Colo. 
463,  457.  60  Fac.  633,  and  cases  cited.  Plain- 
tiffs utterly  failed  to  bring  themselves  with- 
in the  rule  above  announced,  and  therein 
failed  to  establish  their  title  to  the  Adeline 
Clea  No.  1.  Wherefore  there  was  no  error 
In  granting  the  motion  of  nonsuit,  unless 
it  be,  as  contended  by  plaintiffs,  the  amend- 
ment to  section  2326,  Rev.  St  U.  S.  [U.  8. 
Comp.  St.  1901,  p.  1430],  prohibits  nonsuits 
in  cases  of  this  character.  This  express 
question  is  ruled  in  Kirk  v.  Meldrum,  at 
page  459  of  28  Colo.,  page  635  of  65  Pac., 
where  it  is  said:  "The  second  proposition 
for  appellant  is  based  upon  the  requirements 
of  the  amendment  to  section  2326,  Rev.  St 
U.  8.,  which  provides  that  In  adverse  pro- 
ceedings, if  tiUe  to  the  ground  in  controversy 
is  not  established  In  either  party,  the  Jury 
shall  so  find,  and  Judgment  shall  be  enta> 
ed  accordingly.  If  a  verdict  had  been  re- 
turned, it  should  have  conformed  to  the  law. 
The  Jury,  however,  was  not  required  to  make 
any  findings.  The  court  held  that  plain- 
tiffs had  failed  to  prove  the  facts  necessary 
to  make  a  prima  facie  case.  This  entitled 
defendants  to  a  nonsuit  as  to  plaintiffs*  cause 
of  action.  Sec  166,  Code.  Defendants  did 
not  ask  for  &  verdict^  or  obtain  an  affirmative 


Jndgmsct  In  their  favor.  In  addltiw  to  a 
motion  for  nonsuit,  they  asked  that  the  cause 
be  dismissed.  Plalntifrs,  having  failed  to 
prove  a  cause  of  action,  cannot  complain 
that  the  action  was  dismissed.  *  *  *  If, 
however,  the  defendants  did  not  see  fit  to  lit- 
troduce  evld«ice  and  secure  a  verdict  in  ac- 
cordance with  the  provisions  of  section  2326, 
supra,  that  was  a  matter  wjilch  they  could 
determine  for  themselves.  The  provision  in 
question  only  prescribed  what  shall  be  found 
by  the  Jury  if  a  verdict  is  returned.  If  one 
party  is  ntmsulted  and  the  action  dismissed, 
as  in  this  instance;  the  law  is  not  violated; 
nor  is  there  anything  in  the  law  which  ivo- 
blblts  this  course."  See,  also,  Camahan  t. 
Connolly,  17  Cola  App.  98,  101,  68  Pac.  8SQL 

Thwe  being  no  ernHr  In  tlie  ruling  of  tlw 
court  below,  tbo  Judgment  will  tw  aOrmed. 

Affirmed. 

GABBBRT,  a  J„  and  GUNTUB,  J.*  concur. 

84  Colo.  267 
SHERIDAN  T.  PATTERSON. 
(Supreme  Coart  of  Coiorada  Oct  2,  190S.> 

1,  Afpeal— HABULua  Bbbob— BvnmicB  or 
ADUTrao  Fact. 

Allowing  plaintiff  to  tsstifv  to  a  tact,  when 
It  Is  admitted  by  defendant,  is  harmless. 

2.  Tbial— Obdbb  or  Pboox^Discbetioit. 

Id  an  action  on  a  note,  where  defeodant  by 
answer  claimed  a  set-olt  for  half  a  Joint  note 
of  the  narties  paid  by  hln,  and  plaintiff  by 
replication  claimed  there  was  a  settiemmt  of 
all  matters  between  the  parties.  Including  the 
Joint  note,  and  that  the  note  sned  oo  repre- 
sented the  balance  then  agreed  on  as  due  him, 
it  is  not  an  abuse  of  discreti<»i,  even  if  the  order 
of  admitting  evidmce  Is  irregular,  to  allow 
plaintiff,  on  cross-examination  of  defendant, 
who  bad  testified  In  his  own  behalf  that  plain- 
tiff had  In  no  way  i>ald  any  of  the  Joint  note  for 
which  a  set-off  was  claimed,  to  ask  him  whether 
It  was  not  Included  in  a  settlement  which  fixed 
as  a  balance  due  plaintiff,  the  amount  for  which 
the  note  sued  on  was  given. 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent.  Dig.  Trial,  8S  138-142.1 

Appeal  from  District  Court,  Hinsdale 
County;  Theron  Stevens,  Judge. 

Action  by  William  Patierson  against 
James  Sberldan.  Judgmait  tat  plaintiff. 
Defendant  appeals.  Affirmed. 

H.  0.  Clay,  Cor  atqMllant 

CAMPBELL,  J.  The  action  was  upon  ■ 
promissory  note  given  by  the  defendant  to 
the  plaintiff.  The  complaint  alleged  its 
execution,  delivery,  maturity,  and  nonpay- 
ment In  the  answer  was  no  denial  of  any 
of  its  averments,  but  defendant  allied  that 
plaintiff  and  defendant  had  Jointiy  given 
their  promissory  note  tor  a  c^tain  sum, 
which  defendant  had  paid  without  assistance 
from  plaintiff,  and  that  one-balf  of  the 
amount  thereof  should  be  set  off  against  the 
sum  due  on  defendant's  note  to  the  plaintiff. 
In  plalntifTs  replication  was  an  admission 
of  the  execution  of  the  Joint  note,  and  an 
averment  of  a  subsequent  settiement  in  full 
of  all  claims  and  demands  between  ths  par* 
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ties.  IncladloK  the  Joint  note,  and  that  upon 
such  Bettlemoit  a  balance  was  struck,  and 
It  was  then  ascertained  and  determined  that 
the  amount  due  the  phiiutiCF  from  defcndaut 
was  the  same  as  the  principal  sum  immed  in 
the  note  set  up  In  the  complaint,  and  this 
note  represents  such  halance.  The  action 
was  begun  in  the  county  court,  where  judg- 
ment was  for  plaintiff,  and  upon  appeal  to 
the  district  court  the  result  of  the  trial 
there  was  the  same.  We  find  no  merit  in  the 
pending  appeal  by  defendant.  One  of  his 
objections  is  that  the  district  court  erred  in 
allowing  plaintiff  to  testify,  over  objection, 
that  defendant  had  not  paid  the  note  declar- 
ed upon  in  the  complaint  The  ground  of 
tbe  objection  was  that  there  was  no  claim 
by  defendant  that  this  note  had  been  paid. 
Certainly,  if  error  at  all,  it  was  harmless  to 
permit  plaintiff  to  testify  to  something  which 
defendant  admitted  to  be  true. 

Another  objection  is  that  the  court  should 
not  have  permitted  plaintiff's  counsel  on 
cross-examination  to  ask  defendant  concern- 
ing tbe  settlement  set  up  in  the  replication. 
If  it  be  true  that  the  order  of  admitting  evi- 
dence was  irregular,  and  that  the  question 
might  have  been  delayed  to  a  later  stage  of 
the  trial,  we  think  substantial  justice  was 
done.  The  defendant  himself  had  previously 
testified,  in  answer  to  a  question  by  his  own 
counsel,  that  plaintiff  had  in  no  way  paid  any 
part  of  this  Joint  note  for  which  the  defend- 
ant claimed  a  set-off.  It  certainly  was  not 
improper,  then,  for  plaintiff  to  nsk,  as  In 
substance  he  did,  whether  it  was  not  includ- 
ed in  a  settlement  which  fixed  as  a  balance 
due  the  plaintiff  the  amoimt  for  which  de- 
fendant's individual  note  was  given.  Tbe 
order  of  proof  being  so  largely  !n  the  dis- 
cretion of  the  court,  we  are  satisfied  that  no 
abuse  of  Judicial  discretion  was  perpetrated. 
The  trial  court  found,  and  In  this  It  Is  sup- 
ported by  evidence,  and  defendant  himself 
so  testified,  that  there  was  a  settlement  be- 
tween the  parties  of  all  the  claims  and  de- 
mands of  each  against  the  other.  Tbe  de- 
fendant said  that  this  settlement  did  not, 
while  plaintiff  said  It  did.  Include  the  Joint 
note  set  up  In  the  answer.  Such  being  the 
situation  which  the  record  discloses,  under 
the  well-established  rule  existing  in  this  court 
that  a  Judgment  will  not  be  set  aside  mere- 
ly because  of  a  conflict  In  the  evidence,  we 
cannot  set  aside  this  Judgment  It  is  ac- 
cordingly affirmed. 

Affirmed. 

GABBERT.  C.  J.,  and  STEELE.  J.,  concur. 


COLEMAN  et  al.  v.  RATHBUN.  City 
Treasnrer. 

(Snpreme  Court  of  Washington.   Sept.  29, 
1905.) 

1.  MnNicrpAL  CoRPORATTONS  — Special  As- 

SESSUENTS  — ExCBi^SIVENESa — ItESTRAININQ 

Collection— Um CONDITIONAL  Judgment. 
The  court.  In  a  suit  to  restrain  a  city  from 
collecting  u  aiKssment  for  a  local  improve- 


ment in  excea  of  what  plaintiff  admits  to  b* 
due.  does  not  err  in  rendering  an  unconditional 

judgment  for  plaintifF,  in  the  absence  of  an  ap- 
plication for  a  conditional  judgment  restraining' 
the  city  on  tlie  payment  of  the  amount  admitted 
to  be  due. 

2.  Same— Complaint— Tender. 

A  comphiiut  in  a  suit  to  restrain  a  city 
from  coJlecting  a  special  asne.s.-*raent  in  excess 
of  what  plaintiff  admits  to  be  due  is  not  bad 
far  piaiotifTti  failure  to  keep  good  the  tender 
of  the  amount  admitted  to  be  due,  in  tbe  ab* 
Kfwc  of  a  demand  to  malne  tbe  teoder  good  at 
tbe  time  of  the  entry  of  judgment  for  plaintiff. 

3.  Same — Joindf.r  of  Partiks. 

Owners  of  land  assessed  for  a  local  Im- 
provement may  join  in  a  suit  to  restrain  the 
collection  thereof. 

Api>eal  from  Superior  Court,  King  County. 

Action  by  .T.  M.  Coleman  and  others  against 
Samuel  Rathl>un.  as  city  treasurer  of  Seattle. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

M.  Gilliam  and  Wm.  Parmerlee,  for  appel- 
lant. 

PTTXBAR,  J.  This  case  Involves  a  ques- 
tion of  whether  or  not  plaintiffs'  complaint 
states  a  cause  of  action ;  a  demurrer  having 
been  iuterposed  to  the  complaint  to  the  effect 
ttmt  it  did  not  state  a  cause  of  action,  which 
demurrer  was  overruled.  Judgment  was  en- 
tered in  favor  of  the  plaintiffs,  and  the  appeal 
is  from  said  judgment. 

Tbe  complaint  alleges,  In  substance,  that 
Jmprovementa  were  made  In  a  certain  district 
in  the  city  of  Seattle,  and  an  assessment  was 
made  therefor;  that  the  plaintiff  J.  M.  Cole- 
man Is  owner  In  fee  of  certain  property  In- 
cluded in  the  said  assessment  district,  and 
that  it  is  assessed  by  the  aforesaid  assess- 
nient  as  follows;  (here  follows  the  descrip- 
tion of  the  lots  and  blocks,  and  the  assesa- 
nieut  of  each  particular  tract) ;  that  plaintiff 
Ella  Strong  Is  owner  In  fee  of  certain  prop- 
erty Included  In  said  assessment  district  and 
assessed  by  the  aforesaid  assessment  as  fol- 
lows, with  the  same  specifications  as  to  lota 
and  values ;  that  plaintiff  James  Masterson  is 
owner  in  fee  of  certain  property  included  and 
assessed  in  the  aforesaid  assessment  district 
as  follows,  etc. ;  that  plaintiff  Llllle  Ogdcn 
is  owner  In  fee  of  certain  property  Included 
and  assei^sed  In  the  aforesaid  assessment  dis- 
trict as  follows,  with  the  same  statement  as 
In  the  other  couuta;  that  plaintiffs  filed  objec- 
tions to  the  assessment  roll,  etc. ;  that  the 
proceedings  under  the  ordinance  providing 
for  the  assessment  were  an  abuse  of  power, 
illogal,  and  irregular,  etc.;  tliat  thereafter, 
on  the  18th  day  of  March,  1904.  by  Ordinance 
No.  10,710,  It  was  resolved,  and  became  a  law 
on  tbe  19th  day  of  March,  1904,  tliat  the  said 
assessments  against  tlie  plaintiffs'  property 
be  rebated  and  remitted  to  the  amount  of  the 
sum  of  $83,  tbe  same  being  one-half  of  tbe 
original  assessment  against  the  property  of 
said  plaintiffs;  that  since  the  passage  of  the 
said  Ordinance  No.  10,710  tbe  plaintiffs,  by 
their  attorneys,  have  at  divers  times  tendered 
to  defendant  the  sums  and  amoonts  o£  the 
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original  assesBment  against  the  said  prop- 
erty of  the  said  plaintiffs,  less  the  amount 
T^ated  and  remitted  by  said  Ordinance  No. 
10,719,  and  that  the  plaintiffs  are  now,  and 
have  ever  been,  ready  to  pay  the  said  assess- 
ment as  rebated  by  said  Ordinance  No.  10, 
719 ;  that  the  defendant  has  refused  to  accept 
the  same,  and  la  abont  to  foreclose  the  said 
llena  as  charged  by  the  original  assessment 
under  Ordinance  No.  8,901  and  costs;  and 
that  plaintiffs  are  wltbont  any  adequate 
remedy  at  law — and  prays  that  the  city  be  re- 
strained from  the  foreclosure  of  the  said 
property  and  the  collection  of  the  aforesaid 
assessment 

It  is  contended  by  the  appellant  that  the 
court  erred  in  rendering  an  unconditional 
Judgment,  and  in  OTmrullng  defendant's  de- 
murrer to  the  complaint,  because  of  the  fail- 
ure to  show  tender  kept  good  by  bringing 
mon^  dne  Into  court,  and  by  reason  of  the 
misjoinder  of  parties  plaintiff.  The  record 
does  not  show  any  application  on  the  part  of 
the  city  for  a  conditional  Judgment,  which 
would  probably  bare  been  granted  by  the 
court,  had  its  attention  been  called  to  the 
matter.  Neither  do  we  think  that  the  com- 
plaint was  faulty  for  the  reason  that  the  ten- 
der was  not  kept  good,  in  the  absence  of  a 
demand  on  the  part  of  the  appellant  to  make 
the  tender  good  at  the  time  the  judgment  was 
entered,  or  demand  that  the  Judgment  be  con- 
ditional, to  the  effect  that  the  city  be  re- 
strained upon  the  payment  of  the  amount 
admitted  to  he  due  by  the  idalntlffs.  If  the 
all^atlons  of  this  complaint  are  true.  It  la 
difficult  to  see  how  a  lawsuit  could  arlsCf 
twcause,  If  they  are  true,  manifestly  the  city 
should  hare  accepted  the  amount  tendered 
and  rdleved  the  plaintiffs  of  the  necessity  of 
bringing  the  action  which  they  did  brli%. 

The  demurrer,  however,  raises  one  question 
whldt  is  Important  as  a  question  of  practice, 
tIZp,  the  misjoinder  of  parties  plaintiff.  It 
Is  tme  that  almost  universal  authority  under 
statutes  like  ours  Is  to  the  effect  that  where 
two  or  more  join  In  an  action  the  complaint 
must  show  a  right  of  action  In  both  or  all 
of  them,  or  that  It  will  be  held  Insufflclent  on 
demurrer  stating  that  It  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and 
many  cases  are  cited  by  appellant  that  sus- 
tain this  view.  But  these  are  mostly  cases 
where  Individuals  are  bringing  actions 
against  each  other,  and  can  readily,  we  think, 
be  distinguished  in  principle  from  the  case  at 
bar,  where  the  threatened  action  of  the  munic- 
ipality Is  the  primary  cause  of  a  suit;  and 
e^ecially  may  this  be  true  where  the  suit  is 
a  suit  in  equity  to  prevent  a  threatened  in- 
jury, as  In  this  cause.  Appellant  cites  an 
Oregon  case,  viz.,  Cohen  v.  Ottenhelmer,  13 
Or.  220, 10  Pac.  20,  with  a  statement  that  that 
case  decides  the  exact  question  presented 
here,  and  that.  Inasmuch  as  the  Oregon  stat- 
ute is  the  parent  of  our  statute,  they  being 
Identical  in  this  respect,  the  case  ought  to 
have  great  weight  with  this  court  But  in 


that  case  the  question  at  Issue  here  was  not 
jiTolved.  The  question  decided  there  was 
that,  when  it  was  shown  upon  the  face  of  the 
complaint  that  the  presence  of  other  parties 
not  brought  in  was  necessary  to  a  com- 
plete determination  of  the  controv^y,  a  de- 
murrer would  lie  for  a  defect  of  partiea 
plaintiff  or  defendant,  but  not  where  there 
were  already  too  many  brought  In.  Th^  Is, 
however,  an  Or^^m  case,  tIs.,  Paulson  v.  City 
of  PorUand,  16  Or.  450, 19  Pac.  460. 1  L.  R.  A. 
673,  where  this  rery  question  was  discussed 
and  decided.  In  that  case  the  respondents, 
constating  of  about  200  persona,  brought  a  suit 
in  the  circuit  court  to  enjoin  the  collection  of 
an  aBaesament  for  the  construction  of  a  aewer 
in  the  north  part  of  the  dty  of  Portland ;  the 
clt7  council  having  prertous^  thereto  passed 
an  ordinance  providing  tta  the  construction 
of  said  sewer.  The  appellants  Interposed  a 
demurrer  to  the  respondents*  complaint,  upon 
the  grounds  (1)  that  there  was  a  misjoinder 
of  parties  plaintiff,  in  that,  to  vft,  there  were 
numerous  persons  owning  separate  and  dis- 
tinct parcels  of  land  not  similarly  situated, 
nor  similarly  affected  by  the  matter  allied 
in  the  complaint,  and  not  having  any  unity 
of  interest  in  the  subject  of  the  suit  or  the 
relief  demanded,  joined  as  plaintiffs;  (2) 
that  tha«  was  a  defect  of  parties.  In  that,  to 
wit,  there  was  such  unity  of  Intwest 
among  the  said  plaintiffs  in  the  subject  of  the 
suit,  or  the  relief  demanded  therein,  as  en- 
titled them  to  be  so  joined.  The  circuit  court 
overruled  the  demurrer.  The  case  was  car^ 
ried  to  the  Supreme  Court,  and  In  discussing 
this  proposition  the  court  said :  "The  plain- 
tiffs' Interests  were,  it  is  true,  distinct  and 
different  in  extent,  and  very  likely  were  not 
similarly  affected;  but  the  cause  was  com- 
mon to  them  all,  and  their  respective  rem- 
edies for  redress  or  prevention  were  the  same. 
The  case  would  be  analogous  to  that  of  a 
nuisance  affecting  several  owners  of  real 
property,  where  it  is  a  common  injuiy  to 
them  all,  and  they  each  have  the  same  char- 
acter of  remedy  to  abate  It  I  think  that  in 
all  cases  where  parties  are  threatened  with 
Injury  from  one  wrong  they  have  a  sufficient 
community  of  interest  to  entitle  them  to  unite 
as  plaintiffs  in  a  suit  to  prevent  It,  although 
their  interests  are  distinct  and  affected  to  a 
different  extent  Such  a  rule  should  be  main- 
tained In  order  to  prevent  a  multiplicity  of 
suits,  and  is  now,  as  shown  by  the  authorities 
cited  by  the  respondents'  counsel,  well  estab- 
lished." This  court,  also.  In  Peterson  v.  Say- 
ward,  9  Wash.  503,  37  Pac.  657,  sustained 
a  complaint  In  an  action  of  damages  against 
a  party  who  had  destroyed  logs  upon  which 
different  individuals  had  liens;  the  action 
having  been  brought  jointly  by  the  different 
Individuals  damaged.  We  think  that  In  cases 
of  this  kind  public  policy  would  best  be  sub* 
served  by  allowing  parties,  who  would  be 
similarly  affected — not  necessarily  as  to 
amount,  but  as  to  the  legal  effect  on  their 
prop^^ — by  the  threatened  action  of  the 
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municipality  to  join  In  the  prosecution  of  an 
action  for  equitable  relief,  Id  order  to  avoid 
a  multiplicity  of  suits  and  ezpenalre  litigation 
over  small  amounts. 
The  Judgment  l8  affirmed. 

MOUNT,  C.  J.,  and  ROOT,  HADLET, 
CROW,  FULLERTON,  and  RUDKIN,  JJ., 
concur. 


FRESB  T.  MOORR 

(Court  of  Appeal,  First  District.  California. 
Sept  15.  1905.) 

1.  Shipping — Ghabtebs — Contract  vob  Cab- 
go — Assignment. 

Where  plaiotiff  chartered  a  vessel  from 
the  owners,  who  also  contracted  to  furnish 
plaintiff  with  a  cargo  o£  sawed  lumber  at  a 
specified  basis  price,  to  be  shipped  to  a  port  In 
Australia  on  certain  ^ecitied  terms,  and  the 
covenants  of  the  charter  and  contract  were  such 
as  another  could  perform  as  well  as  plaintiff, 
the  charter  and  contract  were  transferable  with- 
out the  cousent  of  the  owners  of  the  vessel. 

2.  Same— Burden  of  Obligation. 

Under  Civ.  Code,  5  1457,  declaring  that  the 
burden  of  an  obligation  may  be  tratuferred 
with  the  consent  of  the  party  entitled  to  its 
benefit,  but  not  otherwise,  a  charterer  of  a  ves- 
sel, holding  a  contract  from  the  owners  for  a 
cargo  in  audition,  could  not  release  himself  from 
performance  of  such  charter  and  contract  by 
an  assignment  thereof  withuit  the  consent  of 
such  owners.  * 

3.  Same— SuRETYBHip. 

Where  plaintiff,  having  a  charter  party 
and  contract  for  cargo  of  a  vessel  for  a  C(>rtain 
voyage,  transferred  tike  same  to  defendant  with- 
out the  consent  of  the  other  party  to  the  charter 
and  contract,  he  became  a  surety  for  the  trans- 
feree to  fUHTure  the  letter's  faithful  performance 
of  plaintiff's  obligations. 

4.  SaUB— DI8CIIABGE  OF  CHABTER— LIABILITY 
OF  ASSIUNEE. 

Where  plaintiff,  having  a  charter  party 
and  contract  for  cargo  for  a  certain  voyage  at 
a  specified  rate,  assigned  the  charter  and  con- 
tract to  defendant  at  a  higher  freight  rate,  and 
defendant  without  plaintiff's  consent  released 
the  owners  from  such  contract,  he  was  liable 
to  plaintiff  for  all  the  benefits  which  plaintiff 
would  have  obtained  if  the  contract  had  been 
performed  as  contemplated. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  J.  C.  B.  Hebbard, 
Judge. 

Action  by  W.  Frese  against  J.  J.  Moore. 
From  a  Judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  defendant's  motion 
for  a  new  trial,  be  appeals.  Affirmed. 

E.  B.  Yonng,  for  appellant  Nathan  H. 
Frank  and  S.  Bloom,  for  reapondent 

COOPER.  J.  Appeal  from  Judgment  In 
favor  of  plaintUF,  and  from  an  ord^  denying 
defendant's  motion  for  a  new  trial.  The 
facte  up<m  which  the  question  as  to  whether 
or  not  the  defendant  Is  liable  are  in  anb- 
Btance  aa  follows:  On  Novembw  3,  1807, 
the  plaintiff  (as  party  of  the  second  i^art) 
entered  into  a  contract  with  the  Brunette 
Sawmill  Company  (as  party  of  the  fh^t  part) 
by  -Qie  terms  of  which  plaintiff  chartered 
from  said  company  the  American  barkentine 


Wrestler  for  a  voyage  from  Frazer  river,  in 
British  Columbia,  to  Freemantle,  in  Austra- 
lia, The  company  agreed  to  furnish  for 
plaintiff  to  said  vessel  at  designated  loading 
place  or  places  a  full  cargo  of  sawed  lumber 
at  the  basis  price  of  $7  net  for  rough  mer- 
chantable, payable  when  cargo  should  be 
loaded.  The  charter  party  or  contract  con- 
tained the  following  clauses :  "The  said 
party  of  the  second  part  agrees  to  pay  to 
said  party  of  the  first  part,  or  agent,  for 
the  use  of  said  vessel  during  the  voyage 
aforesaid,  in  cash,  without  discount,  at  cur- 
rent rate  of  exchange  on  day  of  settlement 
on  the  right  and  true  delivery  of  cargo  at 
port  of  discharge,  for  each  one  thousand  feet 
board  measure  of  lumber  kd^/ot  timber  de- 
livered at  fifty  (50/—)  sterling.  •  •  • 
Vessel  to  pay  a  commission  at  port  of  load- 
ing of  (S)  five  per  cent  on  amount  of  char- 
ter, in  U.  S.  gold  coin,  at  the  exchange  of 
?4.86  per  £  sterling  to  W.  Frese  &  Co.,  or 
order,  to  be  consigned  to  charterer's  agent 
at  port  of  discharge  (Inward  only)  free  of 
commission  at  port  of  discbarge.  *  *  * 
While  at  Puget  Sound  or  British  Columbia, 
as  above,  vessel  to  be  consigned  to  charterer's 
agent,  outward,  and  If  in  ballast  also  in- 
ward, free  of  commission,  bnt  paying  them 
usual  fee  for  doing  custom-house  business 
(not  to  exceed  925),  and  also  to  clear  In  the 
name  of  charterers.  *  *  *  To  the  true 
and  faithful  performance  of  each  and  all 
of  the  foregoing  agreements,  we,  the  said 
parties,  do  hnwby  bind  ourselves,  our  heirs, 
executors,  admtnistratore,  and  assigns,  each 
to  the  other  In  the  penal  sum  of  estimated 
amount  of  charter."  The  above  shows  not 
only  a  charter  party,  but  a  contract  by  the 
owners  of  the  vessel  to  furnish  a  cargo  of 
lumber  for  the  vessel  at  a  specified  rate 
per  thousand  feet;  and  by  plaintiff  to  pay, 
not  only  the  freight  as  per  the  charter  party, 
but  ¥7  per  thousand  for  the  cargo  of  lumber 
when  loaded  on  the  vessel.  On  December 
4,  1897,  without  the  consent  of  the  company, 
the  plaintiff  agreed  to  recbarter  to  defendant 
the  vessel,  and  assign  the  contract  and  char- 
ter party  on  the  following  terms :  "67/6  to 
Freemantle,  West  Australia,  other  terms  as 
per  original  charter  party,  copy  herewith, 
combined  with  the  cargo  of  lumber,  at  the 
basis  price  of  $7.(X)  net  for  rough  merchant- 
able, difference  of  freight  between  the  above 
and  the  original  rate  of  60/ —  to  be  paid  to 
us  in  cash  on  completion  of  loading,  less 
the  usual  (six  and  one-half  per  cent)." 
On  December  9,  1897,  the  plaintiff  wrote  to 
the  mill  company,  informing  It  of  the  trans- 
fer to  defendant  of  the  charter  party  and  the 
cargo,  and  In  the  letter  stated  as  the  reason 
for  the  transfer:  "We  did  so  because  our 
constituents,  not  knowing  your  mill  and  the 
quality  of  lumber  you  turn  out.  Instruct  us 
to  draw  only  80%  of  the  f.  a  b,  price,  leaving 
20%  guaranty  of  good  delivery.  We  decline 
to  entertain  this  proposition."  December 
14th  the  company  wrote  to  plaintiff  adinowl- 
edglng  the  receipt  oC  his  letter,  and  stated 
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to  i»lalntlff:  "Bnt  casnot  oiniBent  to  Oa 
tnanta  of  the  durter  party.  However,  as 
the  party  who  porcbaeed  the  cargo  hee  re- 
fused to  comply  with  the  t^m^  we  will  re- 
lease yon  from  the  charter  party,  as  the 
owners  of  the  Wrestler  contemplate  selling 
her  on  her  arrlTal  her&'*  On  December  21, 
1897,  the  plalntUC  again  wrote  to  the  com- 
pany, declining  to  accept  the  release  from 
the  charter  party,  and  calling  attention  to 
the  fact  that  he  had  sold  to  the  defendant, 
and  In  fbo  letter  stated :  "We  of  conr89  are 
reownaible  to  yon  for  the  strict  fnlflUment 
of  contract  as  signed  by  ns."  December  21, 
1887,  the  defendant  wrote  to  the  eompal^, 
Infwmlng  it  erf  the  transfer  by  plaintiff  of 
the  charter  party  and  the  right  to  the  cargo 
of  Inmber  to  him,  and  aakliv  for  certain 
changes  as  to  freight  ratea  and  place  where 
the  vessel  was  to  land.  On  the  receipt  of  the 
above  letter,  December  23d,  the  company 
telc^craphed  to  defraidant:  *^e  canceled 
diarter  on  14th  Instant  wlUi  EVese,  acconnt 
purchaser  refusing  cargo  on  our  terms." 
Defoidant  immediately  telegraphed  to  the 
company  that  he  held  Indorsed  charter  party 
and  had  promised  (»rgo,  and  that  the  char- 
ter mnst  be  carried  ont.  On  the  following 
day,  December  24tb,  the  company  again  tele- 
graphed to  defendant  steting:  "Frese  can- 
not retdiarter  without  onr  consent,  which  we 
refuse.  Charter  canceled."  Defendant  thai 
on  the  same  day  wrote  the  company,  callliv 
attentlcm  to  tbe  varions  correspondence  and 
telegrams,  and  steted  that  he  had  purchased 
Ihe  cargo  and  charter  party  from  plaintiff) 
and  In  the  letter  said:  "What  you  mean 
by  stating  that  Frese  &  Co.  could  not  re- 
charter  the  vessel  without  your  consent  la 
a  connndnun  to  m.  A.  charts  party  can  be 
transferred  the  same  as  any  other  negotiable 
document;  be  It  promissory  note,  bill  of  ex- 
change, or  anything  else,  and  Is  an  every- 
day occurrence,  and  till  we  received  your 
message  we  never  heard  of  the  right  to  do 
so  being  questioned,  and  we  cannot  think 
that  yon  were  serious  In  believing  that  such 
could  not  be  done.  *  *  .  *  Trusting  ttiat 
you  will  understand  your  position,  and  that 
there  will  be  no  more  difficulty  and  annoy- 
ance about  the  transaction,  we  are,"  etc. 
On  the  28th  the  defendant  again  wrote  to 
the  company.  Inclosing  specifications  for  the 
cargo  and  Insisting  on  the  company  keeping 
Ite  contract,  and  In  the  letter  def«idant 
said:  "This  mom  lug  we  are  in  receipt  of 
your  wire  as  follows:  'Wrestler  awaiting 
your  orders  to  load.  We  refuse  sell  catgo  on 
terms  made  Frese,  he  having  already  cancel- 
ed.' To  say  that  we  are  surprised  at  your 
actions  In  this  matter  would  be  putting  it 
mildly,  and  that  any  responsible  and  respect- 
able institution  would  try  the  various  ways 
that  you  have  tried  to  get  out  of  this  con- 
tract Is  astonishing.  First  it  is  one  thing,  and 
thea  it  is  another,  one  of  which  la  as  flimsy 
as  the  other.  In  fact,  your  own  tel^ams  to 
us  would  show  in  a  court  of  justice  that  you 
yourselves  know  that  yon  bad  no  grounds 


wbwewlth  to'  cancel  the  diarter  party  or 
the  Inmber  contract  with  Frese  &  Go."  On 
January  1,  1898,  the  lumber  company  wrote 
to  defendant;  acknowledging  tel^ams  and 
letters  and  stetlug  that  It  could  not  agree 
with  defendant,  and  continuing:  "How- 
ever, we  cannot  supply  the  cargo  your  spetd- 
flcetions  call  for  and  wired  you  as  follows: 
'Befuse  to  supply  cargo;  will  charts  you 
Wrestler  to  Sydney  at  88/— >.  "Son  buy  car^ 
In  Vancouver,  and  give  you  option  for  rechar- 
ter  ooals  from  Sydney*— which  we  think  Is 
a  very  fair  off^.  Our  mill  Is  shut  down 
at  present,  undwgotog  repairs."  On  Janu- 
ary 8, 1898;  defendant  wrote  to  tbe  company, 
fl«reeing  to  charter  the  Wrestier  on  certain 
terms  named  In  the  letter,  to  load  at  Hast- 
toga  Mlll^  Vancouver  to  Sydu^,  and  In 
this  letter  defendant,  without  coiunltlng 
plalntUE,  steted:  "And  we  agree  to  release 
both  the  Wrestler  and  the  Brunette  Saw- 
mill CcHupany  fnm  all  onr  intereste  in  tbe 
diarter  party  entered  into  with  W.  Frese  * 
Co.,  for  a  voyage  to  Freemantl^  under  date 
Mov^ber  8d,  1887,  as  well  as  our  intereete 
in  the  otfgo  of  lumber  which  went  with  tbe 
charter  party."  Defendant,  after  releasing 
tbe  sawmill  company  from  the  first  chiar- 
ter  party  and  contract,  entered  Into  a  new 
charter  party  with  the  company  by  which 
he  shipped  to  Sydney,  Instead  of  Freemantle. 
661,0CX)  feet  of  lumber,  which  at  the  rate  of 
prtMit  per  thousand  that  Frese  &  Co.  would 
have  mad^  bad  tbe  defendant  bold  the  saw- 
mill company  to  Ito  contract,  would  amount 
to  f061.08,  being  the  amount  with  Interest 
for  which  plaintiff  recovered  Judgment. 

We  are  of  opinion  that  plaintiff  was  en- 
titled to  judgment.  His  charter  par^  and 
agreem^t  to  purchase  lumba  were  proper^ 
which  he  had  a  right  to  sell  upon  such  terms 
as  he  saw  fit  Defendant  purchased  the 
charter  party  and  right  to  purchase  the  car- 
go of  lumber  for  a  consideration  which  he 
agreed  to  pay.  The  consideration  was  the 
difference  in  the  freight  rate  in  tbe  original 
charter  party  -  and  the  rate  named  in  tbe 
recharter.  Defendant  has  not  paid  plaintiff. 
He  purchased  plaintiff's  property,  and  must, 
under  the  circumstances,  pay  the  amount  he 
agreed  to  pay.  The  charter  party  aud  con- 
tract did  not  require  any  personal  skill  on 
the  part  of  plaintiff,  was  one  the  covenants 
of  which  the  defendant  could  perform  as 
well  as  plaintiff,  and  was  transferable. 
Civ.  Code,  9S  1044,  1459 ;  Cutting  Packing  Co. 
V.  Padcers'  Exchange,  86  Cal.  674,  25  Pac. 
62,  10  L.  B.  A.  S69,  21  Am.  St.  Rep.  G3.  It 
was  not  necessary  for  tbe  plaintiff  to  obtain 
the  consent  of  the  company  In  order  to 
transfer  the  charter  party  and  contract.  Of 
course,  the  burden  of  tbe  obligations  could 
not  be  transferred  without  the  consent  of 
the  company.  Civ.  Code,  8  1457;  Gutting 
Packing  Co.  V.  Packers'  Exchange,  supra. 
Plaintiff  did  not  attempt  to  transfer  the 
burden  of  the  obligations,  but  took  tbe  paina 
to  Inform  the  company  that  he  was  responsi- 
ble for  the  strict  fulfillment  of  contract  sign- 
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t&  tj  him.  Defendant  the  ftHstgnitient 
of  the  cb&rtee  party  and  contract,  asBumed 
tta  bnidena  on  his  part  as  to  plaiatur.  Plaln- 
tur  was  not  released  by  the  company^  and 
was  fltill  reairanalble  to  the  company  aa  sure' 
ty  to  the  ttUct  that  the  defendant  would 
faithfully  carry  out  the  charter  party  and 
contract  There  wai  an  Implied  contract  on 
the  part  of  defendant  to  plaintiff  that  he 
would  carry  ont  the  plaintUTB  contract  which 
be  had  purchased.  Cutting  Packing  Com- 
pany T.  Packers'  Exchange,  supra.  The  In- 
dorsement and  transfer  of  the  contracts  to 
defendant  transferred  all  of  the  plalntUfa 
rights  thereunder.  CIt.  Code,  {  14S9;  My- 
ers T.  South  Feather  W.  Co.,  10  Cal.  579; 
McCarthy  t.  Tecarte  L.  &  W.  Co.,  110  Cal. 
691,  43  Pac.  891 ;  Allen  t.  Randolph,  4  Johns. 
Ch.  693.  It  follows  that,  when  defendant 
released  the  company,  the  release  was  con- 
cluslTB  as  to  plaintiff.  Plaintiff  could  not 
mal«>twtn  an  action  against  the  company  up- 
on obligations  which  he  bad  transferred  and 
nsstgned  to  defendant  His  remedy,  there- 
fore, was  against  defendant  After  having 
transferred  the  obligations  to  defendant  for 
a  Talnable  consideration,  defendant  could 
not  relleTe  himself  of  the  paym«it  of  ttie 
consideration  by  releasing  the  company. 

Defendant  contends  that  he  was  not  liable 
to  plaintiff  for  the  freight  under  the  rechar- 
ter  and  assignment  until  the  cargo  was  de- 
livered, and,  as  it  was  never  delivered,  and 
the  company  refused  to  deliver  it  the  event 
never  happened  i^n  which  defendant's  li- 
ability depended.  It  Is  a  conclusive  answer 
to  this  contention  that  defendant  by  his  own 
act  released  tbo  company  from  Its  obligation 
to  deliver  tha  cargo  of  lumber.  Defendant 
will  not  be  allowed  to  take  advantage  of 
Us  own  wrong.  By  his  own  act  he  pre- 
vented  tbe  performance  of  the  obligation  of 
the  company  to  deliver  the  lumber,  and  the 
platntifl  la  entitled  to  all  the  braefits  he 
would  have  obtained  if  the  contract  had  been 
performed  by  the  company.  Civ.  Code,  t 
1612.  If  the  defendant  had  not  released 
the  company,  and  If  after  due  diligence  on 
his  part  be  had  failed  to  enforce  the  contract 
with  the  company,  a  different  question  would 
he  presented ;  but,  after  plaintiff  sold  to  de- 
fendant the  diarter  party  and  contract  for  a 
conslderatlw,  the  defendant  was  bound  to 
act  In  the  ntmost  good  faith  In  the  matter. 

The  Judgment  and  order  are  affirmed. 

We  concur:  HARRISON,  P.  J. ;  HALL,  X 
I  CrI.  App.  <n 

PEOPLE  V.  GREEN. 

(Court  of  Appeal,  Second  District,  California. 
Aug.  16.  1905.) 

1.  iNDicrvEKT— Conviction  or  Ofpbnsb  Iw- 

CLUDED  m  CHABGE- — A6SA1TI.T  WITn  INTEKT 

TO  Rape— Simple  Assault, 
Aitsault  with  intent  to  ravish.  Involving 
a  continuous  violent  nssaalt  by  defendant  upon 
proserutrix,  includea  in  its  commission  a  simple 
aasault,  of  which  the  jury,  when  so  authorized 
by  an  iostructioo,  may  convict  defendant,  al- 
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'  though  Uie  evidenoe  h  amply  sufldent  to  an- 
thorue  a  owvictkoB.  of  assaidt  witb  Intent  to 
ravisb. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  27, 
Cent  Dig.  Indictmrat  and  Information,  ^  688.] 

2.  Gbihinai.  Law— AFnaxr-HABMuas  Bb- 

BOB— iNSTBUCnORS. 

Instructions  relating  only  to  the  offense  of 
assault  with  intent  to  ravish,  with  which  de- 
fendant was  charsed,  were  harmleas,  where  de- 
fendant was  aooultted  of  that  offense  and  cm- 
victed  only  of  sfinpla  assault 

[Ed.  Note.— For  eases  In  pobt  see  v^  IS, 
Cent  Dig.  Orhnlnal  Law.  1  8101.] 

Appeal  from  Superior  Court  Riverside 

County;  J.  S.  Noyes,  Judge. 

Harry  Green  was  convicted  of  simple  as- 
sault, and  appeals.  Affirmed. 

Lafayette  0111,  for  appellant  IT.  S.  Webb, 
Atty.  Gen.,  a  Nf.  Post;  Asst  Atty.  Gen.,  and 
J.  C.  Daly,  Depn^  Atty.  Gen.,  for  the  Teoj^le, 

GRAT.  P.  J.  On  a  charge  of  asaault  with 
Intent  to  commit  rape  upon  a  girl  under  the 
age  of  consent  the  defendant  was  convicted 
of  simple  asaault,  and  sentenced  to  45  days 
in  the  county  Jail.  He  appeals  from  the 
Judgment  and  ttom  an  <ader  denying  him  a 
new  trial. 

At  the  request  of  defendant,  the  Jury  were 
Instructed  that  they  could  find  the  defendant 
guilty  of  simple  assault  The  evidence  con- 
sisted principally  of  the  testimony  of  the 
prosecutrix,  setting  forth  facts  which,  If 
fully  believed,  should  have  satiafled  the  Jury 
that  the  defendant  was  gidlty  of  the  Ytay 
crime  charged  In  the  Information,  and  the 
testimony  of  defoodant  In  denial  of  the  more 
matwial  parts  of  the  testimony  of  tha  prose- 
cntrlx.  It  is  clear  that  if  tbe  d^endant  had 
been  ccmvlcted  of  the  greater  <xlme  of  assanlt 
with  Intent  to  commit  rape^  sncfa  verdict 
would,  on  appeal,  have  been  trated  as  siv 
ported  by  ft»  evidence.  It  la  also  clear  that 
the  evidence  of  the  attenqtt  to  ravish  con- 
tained In  tile  recwd  showed  tiiat  sndi  at* 
tempt  was  Instltated  with  a  violent  assanlt 
and  battery,  and  Involved  a  contluuons  vlo* 
lent  assault  from  Its  beginning  up  to  the  time 
the  lUtempt  was  abandoned,  on  tiw  iwproach 
of  ttm  mother  of  the  gtrL  It  Is  clear  on  tha 
testinKmy  of  the  prosecutrtx  that  the  defend- 
ant assaulted  her,  and  it  was  none  tiie  less  an 
assanlt  because  the  defnidant  may  have  In- 
tended also  to  effect  a  sexual  connection  with 
her.  An  assanlt  with  Intent  to  ravish,  com- 
mitted as  Indicated  1^  the  testimony  of  the 
prosecutrix  herein,  always  Includes  an  as- 
sault It  was  for  tile  Jury  to  say  whether 
this  assault  was  accompanied  by  the  Intent 
necessary  to  constitute  the  higher  crime.  By 
finding  the  defendant  goUty  of  simple  assault, 
the  verdict  shows  us  that  the  Jury  saw  fit  to 
believe  only  that  part  of  the  story  of  prose- 
cutrix that  established  an  assault  and  re- 
jected everything  that  indicated  an  Intent  to 
ravish,  refusing  to  draw  any  inference  of  a 
felonious  purpose  on  the  part  of  defendant 
This  the  Jury  had  the  power  to  do.  Iher* 
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Ib  no  rule  of  law  reqnirhis  the  verdict  of  a 
jury  to  be  abeolately  comlatent,  accordlDf  to 
the  Ideas  of  the  appellate  court  It  1b  the 
prorlnce  of  the  Jury  to  draw  their  own  con- 
elmlons  from  tbe  evidence^  and  where,  aa 
here,  they  are  Instmcted  that  they  may  do 
flo,  it  la  for  them  to  say  that  the  defendant 
is  gnilty  of  one  crime,  and  not  gf^ty  of  an- 
other, as  they  see  fit  And  fhte  court  will 
only  Interfere  witti  a  vodlct  of  goUty  of  as- 
sault where  lliere  is  no  eridence  cOiowins 
that  an  aasanlt  was  committed.  An  Indecent 
assault  always  embraces  a  simple  assault,  on 
the  theory  that  the  srreater  Indudes  the  less. 

Complaint  Is  made  as  to  many  Instractlona 
of  the  court  In  relation  to  the  age  of  the  pros- 
ecutrix, defining  the  higlier  crime  dialled, 
as  to  the  ccmsent  or  want  of  consent  of  the 
prosecntri3^  as  to  secmal  Intercourse  with 
other  men,  etc  All  these  instructions  re- 
lated  only  to  the  higher  ofleuee.  The  defend- 
ant was  acqnltted  ct  that  offense,  and  we  are 
at  a  loss  to  mdorstand  how  Instructions  re- 
lating only  to  a  crime  of  which  defendant 
was  acquitted  can  be  said  to  have  harmed 
him.  lAerefOre  we  will  not  stop  to  consider 
whether  soch  instructions  were  erroneons  or 
otherwise.  There  was  no  instruction  given 
relating  to  the  crime  of  simple  assault  that 
was  in  any  degree  erroneous.  In  instruction 
11.  glToi  at  the  request  of  d^mdan^  the 
jury  were  given  dearly  to  understand  that 
they  must  be  sstlsaed  beyond  a  rrasonable 
doubt  of  his  guilt  before  they  could  convict 
him  of  simple  assault  In  Instruction  6  they 
were  also  told  that  "to  warrant  a  conviction 
ut  ttie  defendant  he  must  be  proved  to  be 
guilty  so  clearly  and  conclnslvdy  that  there 
Is  no  reaemutble  theory  upon  wlilch  he  can  be 
Innocrait"  The  appellant  Is  mistaken  in  aa- 
■nmlng  that  tbe  court  did  not  inform  the 
Jury  that  before  they  would  be  warranted 
In  convicting  of  assault,  they  must  be  satis- 
fied tnm  the  evldenee  that  such  an  offense 
was  committed.  Nor  was  there  anything 
contained  in  any  of  the  instructions  that 
would  mislead,  or  confuse,  or  lead  the  jury 
Into  error  concerning  the  crime  of  which  the 
verdict  convicts  him.  Appellant  Is  also  mis- 
taken in  hla  assumption  that  Instruction  10 
as  prc^rased  by  him  was  intended  to  apply  to 
a  simple  assault  or  to  in  any  way  guide  the 
Jury  in  its  determination  aa  to  whether  they 
would  return  a  verdict  of  guilty  of  simple  as- 
sault The  word  "assault"  In  that  instruc- 
tion is  never  used  by  Itself,  but  in  all  in- 
stances in  connection  with  "to  commit  rape 
upon,**  or  "to  have  sexual  intercourse  with, 
the  prosecutrix  by  the  defendant"  It  ap- 
plies only  to  the  higher  crime  charged  In 
the  information,  and,  as  we  have  already 
seen,  the  defendant  having  been  acquitted  of 
that  crime,  the  giving  or  refusing  of  it  or 
the  qualifying  of  it  by  the  court  worked  no 
iojory  to  the  defendant 

Tbe  ludgmmt  and  order  are  affirmed. 

We  concur:   SMITH,  J.;  ALLEN,  J. 
82  P.— 85 
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ELLIS  et  aL  T.  DOHEBTT. 

(Court  of  .^tpeal,  Second  District  Gallfomla. 
Aug.  24,  1906.) 

Pleadings— Issues  Raised— Fizroinos. 

A  complaint  alleged  that  defendant  was 
indebted  to  plaintiffs  for  money  ddivered  to 
defendant  for  plaintiffs'  use  and  benefit,  and 
further  alleged  nonpayment  by  defendant  of  a 
balance  due.  Defendant  admitted  the  receipt 
of  the  money,  and  alleged  payment  to  plaintiffs' 
creditors  except  a  certain  sum,  which  by  a^ree* 
ment  Witti  pfaintlffa  he  paid  to  himself,  and 
denied  that  there  was  any  balance  due,  other 
than  a  specified  sum  less  than  that  claimed  by 

glaintifts.  Held,  that  the  answer  presented  an 
isue  which  warranted  the  court  in  finding,  ac- 
cording to  the  evidence,  that  there  was  no 
agreement  that  defendant  should  pay  himsdt 
the  sum  alleged  by  him,  but  that  the  agreement 
was  that  defendant  shonld  tiave  such  sum,  If 
sufficient  profit  should  result  from  the  trans- 
action out  of  which  the  agreement  arose. 

Appeal  from  Sup«ior  Oourt,  Kem  Oouniy ; 
Paul  W.  Bennett  Judge. 

Action  by  B.  F.  Ellis  and  another  against 
J.  Doberty.  From  a  Judgment  for  piaintilfs, 
defendant  appeals.  Affirmed. 

Smith  &  Allen,  tat  appelant  Edwin  Bax- 
ter  and  T.  F.  Allen,  for  respondents. 

ALLEN.  J.  Plalntlfte  in  their  amended 
complaint  and  for  a  third  cause  of  action,  al- 
1^  that  defendant  Is  indebted  to  them  in 
the  sum  of  $43,244.59,  uimd  an  account  for 
lawful  money  deliv^ed  by  tbe  plalntiffa  to 
defendant  for  plalntUfa'  use  and  benefit 
which  sum  defendant  promised  and  agreed  to 
pay;  the  nonpayment  of  which,  except  the 
stun  of  f41,815.57,  Is  alleged,  and  that  there 
was  unpaid  the  sum  of  $1,929.02,  with  Inter- 
est from  May  18,  1902.  Defendant  In  his 
answer  admlta  receipt  of  such  mcmey,  but 
avers  thet  he  paid  out  of  the  same  to  other 
parties,  creditors  of  plaintifCs,  the  sum  of 
$41,495.82,  and  that  by  agreement  betweoi 
plaintUEs  and  defendant  be  paid  to  himself 
$1,000,  and  denies  that  any  balance  In  excess 
of  $749.27  la  in  Ills  pobsesslon.  Upon  the 
trial  the  court  found  that  the  defendant  had 
not  paid  out  of  said  moneys  any  sum  in  ex- 
cess of  $41,815.57;  that  there  was  no  agree- 
ment that  defendant  should  pay  himself 
$1,000,  but  on  the  contrary,  the  agreement 
was  that  after  the  payment  to  plaintiffs  of 
$4  per  day  each,  for  time  employed  In  the  con- 
struction of  a  building  in  connection  with 
which  plaintiffs'  money  was  received  by  de- 
fendant if  su£9clent  profit  remained  growing 
out  of  such  construction,  that  defendant 
should  have  $1,000.  The  court  finds  that 
when  the  building  was  completed  and  the 
per  diem  due  plalntiffa  deducted,  there  re- 
mained but  $200  of  profit  applicable  to  tbe 
payment  of  defendant's  demand.  It  was  fur- 
ther found  that  pending  the  action,  defend- 
ant had  paid  plaintiffs  $729.02 :  and  Judgment 
was  rendered  for  $1,000,  which  was  the  bal- 
ance found  by  the  court  remaining  in  de- 
faidanf  s  hands,  after  crediting  him  with  the 
$200.  From  this  Judgment  defendant  ap- 
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peals,  the  sole  question  presented  by  appellant  - 
being  tbat  the  findings  and  Judgment  do  not 
rest  on  the  pleadlogs.  There  Is  no  merit  In 
this  contention.  The  answer,  setting  up  the 
agreement  by  which  defendant  was  to  pay 
hlmseW  out  of  the  funds  $1,000,  presented  an 
Issue,  and  In  Its  determination  the  court  prop- 
erly found  the  facts  in  relation  to  the  agree- 
ment under  which  the  payment,  or  any  pay- 
ment, was  due  defendant.  The  Qndlngs  are 
within  the  Issues,  and  they  support  the  Judg- 
ment, and  tbe  Judgment  Is  affirmed. 

We  concur:   GRAY,  P.  J.  ;  SMITH,  J. 


1  Cal.  App.  454 

HENTIG  V.  WILLIAMS  et  al. 

(Court  of  Appeal,  Second  District,  GalKomla. 
Aug.  18,  1005.) 

TBUSTS  —  MOBTOAOB  BT  TbUSTM— I1IABII.ITT 
OF  BSNBriCIABY. 
Where,  after  land  is  conveyed  to  W.  for 
the  benefit  of  herself  and  H.,  it  is  decreed  in  a 
Boit  against  W.  by  B.  tbat  the  land  should  be 
conveyed  to  B.,  unless  redemption  was  made 
from  execution  sale  nnder  a  judgment  which 
was  a  lien  on  the  land  before  the  conv«ance  to 
W.,  and  to  obtain  mon^  to  redeem  W.  elves 
a  mortgage  on  the  land,  the  interest  of  H.  in 
the  land  is  subject  to  his  proportion  of  the  mort- 
gage. 

Appeal  from  Superior  Court,  Los  Angelea 
County ;  Frank  F.  Oster,  Judge. 

Suit  by  F.  H.  Hendg  against  C.  B.  Wil- 
liams and  others.  Judgment  for  plaintiff. 
Defendants  appeal.  Modified. 

Rehearing  denied  September  15,  1905. 

Bower  &  Hutchinson  and  O.  B.  Bower, 
for  appellants.  F.  G.  Hentlg  and  J.  Ij. 
Murphey,  for  respondent 

SMITH,  3.  This  suit  was  brought  to  en- 
force a  resulting  or  constructive  trust  In  an 
undivided  half  of  the  tot  of  land  described 
in  the  complaint,  conveyed  by  one  Zeigler  to 
the  defendant  Mary  Williams.  The  defend- 
ants Johnson  and  Heldel  vren  Joined  as 
mortgagees.  The  plaintiff  had  Judgment, 
from  which  all  the  defendants  appeal.  The 
record  contains  a  bill  of  exceptions,  setting 
forth  the  evidence,  with  speclflcations  of  tn- 
HuSiclency  of  the  evidence  to  Justify  the 
findings.  The  appeal  of  the  defendants 
Williams  was  taken  within  60  days  after  the 
entry  of  tbe  Judgment  The  appeal  of  the 
other  defendants  was  made  after  the  expir- 
ation of  that  period. 

The  complaint  sets  forth  at  length  all  the 
particulars  of  the  transactions  involved,  all 
of  which  are  denied  by  the  Joint  answer  of 
the  defendants;  and  in  the  separate  answer 
of  tbe  defendant  Mary  Williams  her  account 
of  the  transaction  Is  set  up.  The  court 
finds  all  the  allegations  of  the  complaint  to 
be  true;  all  the  allegations  in  the  Joint  an- 
swer of  the  defendants  to  be  untrue,  except 
one,  which  Is  of  no  materiality;  and  the 
allegations  of  the  s^>arate  answer  of  de- 
fendant Mai7  Williams  to  be  nntme.  It  also 
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finds  specifically  the  facts  as  to  the  various 
transactions  Involved  in  the  suit  To  all 
and  singular  of  such  findings,  or  nearly  all, 
objection  Is  made  that  the  evidence  was  In- 
sufficient to  Justly  them ;  and  It  Is  also 
claimed  that  some  of  them  are  contradictory. 
Many  of  these  objections  are  to  immaterial 
matters,  and  whether  they  be  well  founded 
or  not  need  not  be  considered;  but  on  one 
material  point  relating  to  the  mortgage  of  the 
defendant  Heldel,  the  objections  made  are 
well  taken.  As  to  the  rest  of  the  findings, 
though  the  evidence  is  couflictlng,  they  are 
fully  suppOTted  by  the  evidence. 

Briefly  stated,  the  case  as  shown  by  the 
findings  is  this:  Prior  to  the  execution  of 
the  deed  from  Zeigler  to  the  defendant  Mary 
Williams,  one  Mrs.  Gasenave  was  indebted 
to  Hentig  and  Williams  In  several  small 
sums,  and  was  proposing  to  sell  certain  lands 
belonging  to  her  to  Zeigler,  who,  in  part  pay- 
ment of  the  purchase  money,  was  to  convey 
to  her  the  lands  In  controversy;  and  with 
reference  to  this  land,  it  was  agreeA  between 
her  and  Hentig  and  Williams  that  the  lands 
of  Zeigler  should  be  taken  as  part  of  tbe 
purchase  money,  upon  their  agreonesit  to 
raise  the  sum  of  $600  thereon  by  mortgage, 
and  to  pay  the  same  to  Mrs.  Gasenave,  which 
was  done.  Afterwards  it  was  agreed  be- 
tween the  parties  that  the  land  should  be 
«mveyed  to  Mrs.  WllUama  for  the  benefit 
of  Hentig  and  Williams,  and  that  the  mort- 
gage thereon  should  be  executed  by  her.  Ac- 
cordingly, the  conveyance  was  made  to  Mrs. 
Williams,  who  took  with  full  notice  of  the 
facts ;  and  contemporaneously  with  the  deed, 
or  a  few  days  thereafter,  the  mortgage  on  the 
lot  was  execnted  by  Mrs.  Williams  to  one 
McGonnel  for  the  sum  of  $600,  which  was 
paid  to  Mra  Gasenave.  This  mortgage  was 
afterwards  assigned  to  the  defendant  Mrs. 
Johnson,  and  Is  now  held  by  her ;  and  by  the 
decree  of  the  court  tbe  interest  of  the  plain- 
tiff and  the  defendants  Williams  Is  made 
subject  to  her  mortgage.  Tbe  defendant  Mrs. 
Johnson,  therefore,  has  no  cause  to  complain, 
and  the  Judgment  as  to  her  must  be  affirmed. 

The  only  serious  question  In  the  case  is  as 
to  the  mortgage  of  the  defendant  Mrs.  Heldel, 
as  to  which  the  facts  disclosed  by  the  evi- 
dence are  as  follows:  Prior  to  the  date  of 
the  transaction  involved,  one  Bamberger  held 
a  Judgment  against  Mrs.  Gasenave  for  the 
sum  of  $834,  which  constituted  a  lien  upon 
her  lands,  and  In  order  to  complete  tbe  trans- 
action it  was  necessary  that  this  Judgmoit 
should  be  satisfied.  Accordingly,  It  was 
agreed  between  him  and  Williams,  as  the 
agent  of  Mrs.  Gasenave,  that  Bambergo- 
would  take  the  sum  of  $433.66  In  satisfaction 
of  the  Judgment  and  that  to  carry  out  this 
agreement  he  would  deposit  the  acknowl- 
edgment of  satisfaction  with  the  Title  Insur- 
ance &  Trust  Company,  In  escrow,  to  be 
delivered  to  Williams  upon  the  payment  of 
the  amount  agreed  upon.  Accordingly,  the 
acknowledgmmt  of  satiBf  action  was  executed, 
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and,  with  escrow  Instrnctlons,  was  deliver- 
ed to  WUUamB  to  be  dellTered  to  tbe  tnut 
company;  but  WilliamB  fraudulently  filed 
the  satisfaction  of  Judgmcsit  witb  the  coun- 
ty clerk,  and  did  not  deliver  It  to  the  trnst 
company,  and  thus  the  cfrnveyances  of  Mrs. 
Casenave  and  of  Zelgler  were  effected. 
Thereafter,  February  9,  1001,  upon  the  dis- 
covery by  Bainl)erger  of  the  fraudulent 
satisfaction  of  the  Judgment,  he  by  appro- 
priate proceedings  had  said  satisfaction 
vacated;  and  afterwards,  March  11,  1901, 
the  land  was  sold  under  execution  and  pur- 
chased by  Bamberger  for  $250.  Following 
this  transacticm,  a  suit  was  commenced  by 
Bamberger  against  Mrs.  Casenave  and  the 
defendants  Williams,  setting  up  tbe  above 
facts,  which  resulted  in  a  Judgment  tcx  the 
plaintiff  tb^ln,  of  date  Novoaber  27,  1901, 
adjudging  that  the  title  to  the  land  in  ques* 
tlon  was  held  by  the  defendant  Mary  Wll- 
Uams  In  trust  for  tbe  said  plaintiff,  and  that, 
In  case  no  redemptlMi  should  be  made,  a  deed 
should  be  executed  to  him  accordingly.  The 
rendition  of  this  Judgment  la  found  by  the 
court,  and  tbe  Judgment  Itself,  with  an 
agreed  statement  of  the  record,  ai^ars  In 
the  bill  of  exceptions.  It  Is  also  found  by 
tbe  court  that  the  mortgage  to  Mrs.  Heldel, 
which  was  for  tbe  sum  of  $200,  was  executed 
by  Mrs.  Williams.  March  18,  1902,  and  that 
with  the  sum  so  obtained  she  settled  the 
claim  of  Bamberger  under  bis  Judgment  and 
purchase  for  the  sum  of  $218.50.  It  Is,  In- 
deed, also  found  "that  the  plaintiff  *  •  • 
was  In  no  way  responsible  for  or  chargeable 
with  said  Bamberger  Judgment  or  any  part 
thereof,"  and,  in  effect,  that  no  benefit  was 
received  by  the  plaintiff  from  the  money 
borrowed  from  Mrs.  Heldel.  But  the  con- 
trary appears  from  the  facts  specifically 
found.  Upon  these  facts  It  appears  that 
upon  tbe  vacation  of  tbe  satisfaction  of  Bam- 
berger's Judgment  against  Mrs.  Casenave 
It  became  a  Hen  upon  the  land  In  controversy, 
and  that  the  Judgment  of  Bamberger  against 
Mrs.  Williams,  the  plaintiff's  trustee,  was 
binding  upon  plaintiff.  The  money  paid, 
therefore,  by  Mrs.  Williams,  for  the  removal 
of  this  Hen  and  tbe  satisfaction  of  the  Judg- 
ment, was  expended  for  the  common  benefit 
of  the  plaintiff  and  the  defendants  Williams, 
and  the  former  Is  chargeable  witb  his  pro- 
portion thereof.  The  Judgment  must  there- 
fore be  modified  by  adjudging  the  Interest 
of  the  plaintiff  In  the  land  to  be  subject,  not 
only  to  the  mortgage  of  Mrs.  Johnson,  but 
also  to  the  payment  to  Mrs.  Williams  of 
one-half  the  sum  of  $218.50,  with  legal  In- 
terest thereon  from  the  18th  day  of  March, 
1902  for  the  use  and  benefit  of  the  defendant 
Mrs.  Heldel. 

The  Judgment  appealed  from  la  reversed, 
and  the  cause  remanded,  with  directions 
to  the  lower  court  to  modify  the  judgmeut 
as  above  indicated,  and  that  the  Judgment, 
so  modified,  shall  stand  affirmed. 

We  concur:  OBAX,  P.  J,;  ALLEN,  J. 
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WOOD  et  ox.  T.  LOS  ANGBLES  TBACTION 
00. 

(Court  of  Appeal,  Second  District,  CalUomla. 
Aug.  25,  1905.) 

1.  Dahaoes  —  Fbbsonai.  Injuries— Bxoras- 

JVENESS. 

In  an  action  for  injaries  to  a  iMLssenser, 
evidence  held  iDsufficient  to  show  that  a  verdict 
for  $2,000  was  excessive,  or  that  the  jury  were 
influenced  by  anything  outside  of  tbe  evidence. 

2.  Tbial  —  Expert  Testimomy— CATrrioMABT 
Instructions— REvutsiBLB  Error. 

In  an  action  for  injuries  to  a  passenger, 
refusal  to  gire  a  cautionary  instruction  as  to  the 
weight  to  be  given  expert  medical  evidence  was 
not  reversible  error. 

8.  Evidence  —  Presumptions  —  Faii.urk  to 
Cazx  Witness. 
Where,  in  an  action  for  injuries  to  a  pas- 
senger, it  appeared  that  she  liad  been  visited 
by  four  different  physicians,  one  of  whom,  at 
least,  was  in  defendant's  employ,  and  two  of 
them  were  merely  called  in  consultation  with 
the  physician  who  had  charge  of  the  case,  who 
was  called  as  a  witness,  defendant  having  failed 
to  call  the  others,  it  was  not  error  for  the  conrt 
to  refuse  to  charge  that,  where  a  party  offers 
weaker  or  less  satisfactory  evidence,  when  it 
appears  that  stronger  and  more  satisfactory 
evidence  was  within  his  power,  the  evidence 
offered  should  be  viewed  with  distrust. 
4.  Same. 

Where  the  conrt  char^  that  each  Item  of 
damage  claimed  by  plaintiff  must  be  shown  to 
a  reasonable  degree  of  certainty  by  a  prepon- 
derance of  the  evidence,  and  that  the  law  author- 
izes such  reasonable  damages  as  the  jury  deem 
plaintiff  entitled  to  under  the  evidence,  an  Ip- 
struction  that  in  reaching  a  verdict  tiie  jury 
should  not  only  consider  all  the  evidence,  but 
also  all  surrounding  (urcumstances,  and  draw 
all  Infereoces  from  such  circumstances  and 
from  the  testimony  as  may  be  reasonably  drawn, 
was  not  objectionable,  as  authorizing  tbe  con- 
sideration of  facts  in  addition  to  the  evidence. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  M.  T.  Allen,  Judge. 

Action  by  F.  O.  Wood  and  wife  against 
the  Los  Angeles  Traction  Company.  From  a 
Judgmeut  In  favor  of  plaintiffs,  and  from  an 
order  denying  defendant's  motion  for  a 
new  trial,  it  appeals.  Affirmed. 

E.  E.  MIllilEln,  for  appellant  S.  P.  Hnl- 
ford  and  Harris  A  Harris,  for  respondents. 

OBAT,  P.  J.  TUB  Is  an  action- a  tras- 
band  and  wife  to  recover  damages  for  an 
Injury  suffered  by  the  wife  as  a  passenger 
upon  the  defendant's  street  car,  by  reason 
of  a  collision  between  two  of  defendant's 
cars.  The  plaintiffs  had  a  verdict  and  Judg- 
ment for  $2,000.  At  tbe  trial  of  the  case  the 
liability  of  the  defendant  for  the  Injury  was 
conceded ;  the  only  thing  contested  being  tbe 
amount  of  damages  the  plalntilfo  were  en- 
titled to  recover.  The  defendant  appeals 
from  the  judgment  and  from  an  wder  doiy- 
Ing  It  a  new  trial. 

The  evidence  In  the  case  showed  that  in 
the  collision  Mrs.  Wood  was  hurled  violently 
from  the  car  and  stru(&  the  street  upon  her 
head  and  shoulder;  that  she  received  a 
severe  cut  of  the  scalp,  through  to  the  skull 
and  about  2^  inches  In  length;  that  she 
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ensfalned  a  severe  Injury  to  her  arm  and 
shoQlder,  and  apparently  a  coocussloa  of  the 
brain,  which  rendered  her  stupid  and  unable 
to  recognize  her  Immediate  relatlvee  and 
friends  for  some  hours  thereafter;  that  she 
was  confined  to  her  bed  and  under  the  care 
of  physicians  for  about  three  weeks  after 
the  injury;  that  her  arm  continued  In  a 
paralyzied  and  lifeless  condition,  as  she  de- 
scribed It;  and  that  she  was  compelled  to 
wear  bandages  thereon  for  three  months 
after  the  accident  She  testified  that  at 
the  time  of  the  trial,  nearly  a  year  after 
the  accident,  she  could  still  feel  the  effects 
of  the  injury,  and  that  she  did  not  have 
the  same  use  of  her  arm  that  she  had 
before  the  injury,  and  that  still  at  times 
she  could  feel  sharp  shooting  pains,  from 
which  she  could  locate  the  very  spot  of 
the  scar  In  her  head,  and  that  she  had  re< 
suiting  swelling  of  the  glands  of  h^  neck 
from  the  Injury  that  she  iiad  received  to  th« 
side  of  her  head.  She  also  testified  that  she 
suffered  much  wakefulness  and  loss  of  sleep 
since  the  injury ;  that  prior  thereto  she  had 
been  a  good  sleeper,  but  a  poor  sleeper  since ; 
and  the  evidence  also  showed  that  the  shock 
which  she  had  received  bad  apparently  per- 
manently affected  her  memory.  This,  per- 
haps, is  not  a  very  full  statement  of  the  evi- 
dmce;  nor  does  It  seem  necessary  to  state 
the  evidence  fully.  It  is  sufiScient  to  say 
that  with  a  doctor's  and  nurse's  bill  of  about 
(300,  and  the  injuries  already  Indicated,  we 
can  see  nothing  in  the  verdict  for  no  more 
than  $2,000  that  would  warrant  any  Inter- 
ference on  the  part  of  the  court,  or  the  in- 
dulgence of  any  presumption  that  the  jury, 
In  returning  a  verdict  for  that  amount,  must 
have  been  Influenced  by  anything  other  than 
tile  evidence. 

Appellant  contends  that  the  court  erred 
in  refusing  to  give,  at  the  request  of  de- 
fendant, the  following  Instructions:  "And 
you  are  farther  instructed.  In  this  connec- 
tion, that  the  opinion  evidence  of  medical 
experts  should  always  be  examined  with 
great  caution,  and  weighed  carefully  in  con- 
nection with  all  the  other  evidence  In  the 
case,  and  that  in  weighing  the  evidence  you 
have  a  right  to  exercise  your  judgment 
in  the  light  of  your  own  general  knowledge 
apon  the  subject  or  subjects  concerning  which 
the  evidence  has  been  introduced."  We  are 
aware  that  {he  Supreme  Court  of  this  state 
has  held,  where  It  was  objected  that  an  in- 
struction similar  to  the  above  was  improperly 
given,  that  the  instruction  was  proper,  and 
have  refused  to  reverse  a  case  for  the  glvii^ 
of  It  Haigbt  V.  Vallet,  89  Cal.  245,  26  Pac. 
897,  23  Am.  St  Rep.  465.  But  similar  in- 
structions In  other  cases  have  been  criticised 
by  our  Supreme  Court  as  an  unwarranted  In- 
terference with  the  province  of  the  jury;  the 
theory  being  that  to  single  out  a  particular 
class  of  evidence,  or  the  testimony  of  partic- 
ular witnesses,  and  tell  the  jury  that  it 
should  be  •xamln«d  with  great  caution* 


might  lead  the  jury  to  infer  that  the  court 
bad  a  poor  opinion  of  such  evidence.  Our 
attention  has  not  been  called  to  any  case 
where  a  judgment  lias  been  revosed  for  the 
refusal  to  give  an  instruction  of  tliis  charac- 
ter. It  is  clearly  Intimated  In  one  case 
(People  V.  Barthleman,  120  CaL  13.  52  Pac. 
112)  that  such  an  instruction  ought  not  to  be 
given,  though  the  court  In  that  case  declines 
to  reverse  the  judgment  on  account  of  its 
having  been  givm.  Section  2061  of  the  Code 
of  Civil  Procedure  provides  for  certain  cau- 
tionary Instructltms  tliat  may  be  given  in 
proper  cases  to  the  jury.  It  provides,  how- 
ever, for  no  instruction  to  the  effect  that 
great,  or  any,  caution  should  be  used  in  ex- 
amining expert  evidence.  Nor  does  the  Code 
of  Civil  Procedure  anywhere  authorize  the 
giving  of  a  cautionary  instruction  as  to 
expert  evidence ;  and  in  this  condition  of  the 
law  we  think  that  a  case  should  not  be  re- 
versed for  the  refusal  to  give  a  cautionary 
Instruction  of  this  character.  Indeed,  It  is 
held  In  People  v.  Uulz,  144  Cal.  261,  77  Pac 
907,  and  In  People  v.  Wardrip,  141  Cal.  229, 
74  Pac.  744,  that  a  case  should  not  be  re- 
versed for  a  refusal  to  give  certain  of  the 
cautionary  instructions  particularly  author* 
Ised  by  the  subdivisions  of  said  section  2061 ; 
and  on  the  authority  of  th<ne  cases  it  is 
clear  that  no  material  error  was  committed 
in  the  refusal  to  give  the  Instruction  now  un- 
der discussion. 

It  Is  also  contended  that  the  court  should 
have  given  instructions  requested  by  the  de- 
fendant to  the  effect  that,  where  a  party 
offers  weaker  and  less  satisfactory  evidence, 
when  it  appears  that  stronger  and  more  satis- 
factory evidence  was  within  his  power,  the 
evidence  offered  should  be  viewed  with  dis- 
trust It  was  held  in  the  case  of  People  v. 
Cuff,  122  Cal.  591,  55  Pac.  407.  that  the  giv- 
ing of  such  an  instruction  as  this  in  a  crim- 
inal case  was  error.  In  that  case  Kauffman 
V.  Maler,  94  Cal.  283,  29  Pac.  481,  IS  L.  B.  A. 
124,  was  cited ;  the  same  principle  having 
been  applied  there  In  a  civil  case  as  was  ap- 
plied In  the  case  of  People  v.  Cuff.  In  the 
last-mentioned  case  it  is  said :  "The  danger 
lurking  In  these  subdlvlslonB  of  the  section 
Is  found  in  the  fact  that  they  attempt  to  deal 
with  the  weight  and  effect  of  evidence — 
matters  for  the  jury,  and  not  matters  for 
legislative  action.  The  aforesaid  section  of 
the  Code  declares  that  the  principles  stated 
In  the  various  subdivisions  thereof  may  be 
given  by  the  court  to  the  Jury  upon  all  proper 
occasions.  In  criminal  cases  the  proper  oc- 
casions are  so  few,  and  the  Improper  o<^ 
caslons  are  so  many,  that  It  were  best  they 
should  be  given  rarely,  if  at  all."  We  do 
not  think  the  present  case  is  one  presenting 
a  proper  occasion  for  giving  the  Instruction 
requested.  It  appeared  that  the  plaintiff 
was  visited  by  four  different  physidans,  and 
that  one  of  these  physicians  at  least.  If  not 
more,  was  In  the  employ  of  the  defendant 
Two  ot  them  were  merely  called  in  con- 
Digitized  by  Google 


IN  RE  JEFFBETS*  ESTATE. 


549 


saltation  with  tbe  phyaiclao  who  had  charge 
of  the  case.  Dr.  Jeuklns  was  the  attending 
physician,  and  he  made  some  50  visits  upon 
Mrs.  Wood  during  the  time  that  he  was 
treating  her  for  the  Injuries.  He  was  called 
as  a  witness,  and  we  cannot  see  how  his 
testimony  can  be  said  to  have  been  less  satis- 
factory than  would  have  been  the  evidence 
of  physicians  who  saw  the  patient  only  once 
or  twice,  and  who  undoubtedly  received  most 
of  the  knowledge  they  possessed  concerning 
the  symptoms  of  her  case  secondhand  from 
T)T.  Jenkins.  There  was  nothing  In  Dr.  Jen- 
kins' evidence,  as  It  ap[>ears  In  the  record, 
that  would  Indicate  that  anything  different 
or  more  satisfactory  might  have  been  ob- 
tained from  any  of  the  other  physicians ;  and. 
If  the  defendant  had  been  possessed  of  any 
notion  that  any  more  satisfactory  expert 
evidence,  or  direct  testimony,  could  have  been 
obtained  from  any  of  the  other  three  doctors. 
It  was  the  defendant's  privilege  to  call  the 
same.  This  Is  not  a  case  of  the  suppression 
of  any  evidence,  as  we  view  It  from  the  rec- 
ord. Nor  Is  it  a  tase  of  the  offering  of  weak- 
er and  less  satisfactory  evidence,  when  It 
appeared  that  stronger  evidence  was  within 
the  power  of  the  party  offering  It  So  far 
as  we  can  see,  the  testimony  of  the  other 
three  doctors  was  equally  *'wlthln  the  power" 
of  both  parties,  and  the  Instructions  request 
ed.  if  they  affected  the  jury  at  all,  might 
have  been  taken  as  reflecting  quite  as  severe- 
ly on  the  defendant  as  on  the  plaintiff.  We 
think,  however,  that,  as  there  Is  nothing  to 
indicate  that  the  testimony  of  the  four  doe- 
tors,  added  together,  would  have  been  strong- 
er and  more  satisfactory  than  was  the  tes- 
timony of  the  one  attending  physician.  It 
would  have  been  idle  to  give  the  instructions. 
We  think  they  were  properly  refused. 

The  court,  at  the  request  of  plaintiffs.  In- 
structed the  Jury  as  follows:  "Ton  are 
Instructed  that  In  reaching  a  verdict  In  this 
case  It  Is  your  duty,  not  only  to  take  Into 
consideration  all  the  evidence  given  by  the 
witnesses  and  weigh  the  same  with  care, 
but  to  take  into  consideration,  in  weighing 
such  evidence  and  in  reaching  a  conclusion, 
all  of  the  surrounding  circumstances,  and 
draw  all  the  Inferences  from  such  circum- 
stances and  from  the  testimony  of  witnesses 
as  may  be  reasonably  drawn."  It  is  ob- 
jected that  in  this  Instruction  the  Jury  were 
told  that  it  was  their  duty,  not  only  to  take 
Into  consideration  all  the  evidence  given 
by  the  witnesses,  but  also  to  take  Into 
consideration  something  beyond  that  and 
In  addition  to  the  evidence.  We  hardly 
think  the  instruction,  standing  alone,  would 
bear  that  construction,  but  are  of  opinion 
that  the  Jury  would  understand  that  the 
court,  in  referring  to  "the  surrounding  cir- 
cumstances," meant  only  such  circumstances 
as  might  be  developed  by  the  evidence.  But, 
be  that  as  it  may,  the  InatructlonB  should  all 
be  read  and  construed  together.  In  addition 
to  the  Instruction  complained  of,  the  Jury 
v«n  told  that  "tbe  exlstenoe  of  eadi  lt«n  of  ' 


Injury  or  damage  claimed  by  the  plaintiffs 
must  be  shown  to  a  reasonable  degree  of 
certainty  by  tbe  preponderance  of  the  evi- 
dence." They  were  also  told  that  the  law 
"authorizes  yon  to  give  such  reasonable  dam- 
ages as  In  your  honest  and  candid  Judgment 
you  deem  the  plaintiffs  entitled  to  under  the 
evidence."  Listening  to  these  Instructions, 
we  think  the  Jury  could  not  fail  to  under- 
stand that  their  verdict  was  to  be  based  up- 
on the  evidence,  and  upon  that  alone. 

We  see  no  error  In  the  record,  and  the 
Judgment  and  order  api>ealed  from  are  af- 
firmed. 

We  concur:   SMITH,  J.;  ALLEN,  J. 
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In  re  JEFFREYS'  ESTATE. 
ABBOTT  V.  KERRIGAN  et  a!. 

(Court  of  Appeal,  First  District,  California. 
Ang.  31,  1905.) 

Wills  —  CoNffTBUcnoN— "Books   and  Pa- 

PBBS." 

A  bemest  of  all  testator's  books  and  papers 
was  insnmcient  to  convey  a  bank  deposit,  evi- 
denced by  bank  books,  especially  where  such 
Interpretation  would  render  other  provisions 
of  the  will  nngatoTT. 

Aiveal  from  Siqwrior  Court;  Glty  and 
County  of  Ban  Frandaoo;  James  M.  Trontt, 
Jndge. 

Judicial  acooonttng  Frank  H.  Kerrigan 
and  others*  executors  of  the  estate  of  Albert 
Jeffreys,  deceased,  and  others.  From  a  final 
decree  of  dlstrlbation,  WUllam  M.  Abbott 
appeals.  Affirmed. 

Rehearing  denied  September  23,  1906. 

L.  A.  Gibbons,  for  appellant  Gbas.  W. 
Slack  and  J.  J.  Lennen,  for  resgMmdents. 

HALL,  J.  This  is  an  appeal  by  William 
M.  Abbott  from  a  decree  of  distribution, 
and  the  only  question  Involved  la  as  to  the 
proper  constmctlon  of  the  will  of  Albert 
Jeffreys,  deceased.  The  will  Is  holographic, 
and  is  as  follows:  "My  will.  April  10th, 
1902.  I  owe  William  M.  Abbott  $600,  which 
I  wish  paid.  To  the  Rev.  M.  D.  Connolly 
I  give  the  snm  of  fl.OOO.  To  William  M. 
Abtwtt  I  give  all  my  books  and  papers. 
To  Eugenie  M.  St  Paul  I  give  the  rest  and 
residue  of  my  estate  of  every  kind  and  na- 
ture. [Then  follows  a  statement  naming  two 
persons  to  whom  he  leaves  nothing,  a  pro- 
vision as  to  persMis  who  may  claim  to  be 
heirs,  the  appointment  of  executors,  a  rev- 
ocation of  former  wills,  waiver  of  bonds, 
and  a  provision  for  sale  of  real  estate  with- 
out order  of  court]   Albert  Jeffreys." 

The  appellant  contends  that  under  the 
clause,  '"To  William  M.  Abbott  I  give  ail  my 
books  and  papers,"  there  passed  to  him  14 
certain  bank  books,  and  In  consequence  the 
moneys  on  deposit  represented  by  such  books. 
The  court  below  ordered  distribution  of  a 
large  numb«  of  books,  comistlng  mostly  of 
law  IKK^  a  promlssOTy  note^  and  a  certlfl- 
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cote  for  143  shares  of  stock,  to  appellant, 
$1,000  to  Rev.  Connolly,  and  the  residue  of 
the  estate,  consisting  of  an  interest  In  four 
parcels  of  land,  one  typewriter,  and  ?1,661.- 
97,  to  Eugenie  M.  Roberts,  described  In  the 
will  as  Eugenie  M.  St.  Paul,  but  since  mar- 
ried to  Roberts.  The  money,  to  wit,  the 
$2,661.97,  thus  distributed,  was  what  was 
left  of  the  deposits  represented  by  the  bank 
books.  At  the  death  of  the  testator  the  14 
bank  books  represented  deposits  in  various 
banks  to  the  credit  of  testator,  aggregating 
upwards  of  $8,700.  If  the  contention  of 
appellant  be  correct,  this  entire  sum  of  mon- 
ey passed  to  htm,  and  should  not  have  been 
charged  with  the  payment  either  of  expenses 
of  administration,  debts,  or  the  l^acy  to 
Connolly  until  the  property  given  to  the 
residuary  legatee  had  been  exhausted.  Civ. 
Code,  SS  1359,  1360.  It  must  be  confessed 
that  a  bank  book  is  a  book,  and  yet  the 
average  mind,  we  think,  would  not  ordina- 
rily understand  that  by  a  bequest  of  "all  my 
books"  a  testator  meant  to  bequeath  money 
in  bank.  Appellant  himself  does  not  seem 
to  have  realized  the  full  possibilities  of  his 
case  until  late  in  the  proceedings  of  this 
estate,  for  he  seems  to  have  remained  silent 
while  the  executor  appropriated  upwards  of 
$6,000  out  of  the  bank  deposits  to  the  pay- 
ment of'  expenses  of  administration  and  debts. 
There  was  left  for  distribution  but  $2,661  out 
of 'the  $8,700  on  deposit  at  the  death  of  the 
testator;  and,  as  we  have  shown.  If  appel- 
lant's contention  be  correct,  recourse  should 
have  first  been  had  to  the  real  estate  and 
typewriter,  which  passed  under  the  residu- 
ary clause,  for  the  payment  of  all  expenses 
and  debts.  While  bequests  of  books  are 
quite  common,  and  many  persons  leave  bank 
books  among  their  effects,  we  have  been  cited 
to  no  case,  and  we  know  of  none,  where  a 
court  has  held  that  under  a  bequest  of 
"books"  or  "all  my  books,"  bank  books,  and, 
In  consequence,  bank  deposits,  passed. 

We  are  cited  to  Perkins  v.  Mathes,  49  N. 
H.  107,  as  sustaining  appellant's  contention. 
In  that  case  it  was  held  that  under  "all 
my  books  and  papers  of  every  description" 
a  promissory  note  passed.  Unless  this  con- 
struction had  been  adopted,  nothing  would 
have  passed  to  the  particular  legatee  save 
a  Bible,  some  ordinary  books,  and  a  manu- 
script, all  of  very  little  pecuniary  value. 
In  the  companion  case  (Mathes  v.  Smart, 
51  N.  H.  438),  construing  the  same  words 
in  the  same  will.  It  was  held  that  two  bank 
books  showing  deposits  In  the  Newmarket 
Bank  did  not  pass,  and  the  court  said :  "In 
Perkins  v.  Mathes  we  were  Influenced  not 
a  little  by  the  consideration  that,  unless  the 
pi'omissory  notes  were  to  be  regarded  as 
comprehended  in  the  bequest  of  books  and 
papers,  there  was  in  reality  no  bequest  of 
practical  value  to  the  plaintiff."  Indeed,  in 
Perkins  v.  Mathes  the  court  said:  "A  tes- 
tator Is  to  be  considered  as  intending  a  ben- 
efit to  the  object  of  bis  gUt."  In  Webster 


V.  WIers,  51  Conn.  509,  it  was  held  that  the 
words,  "I  give  to  M.  all  my  household  ef- 
fects, books,  and  papers  of  value,  and  every- 
thing the  house  contains,"  did  not  pass  a 
bank  book  showing  a  deposit  of  $2,500,  al- 
thougli  found  in  the  house.  In  Jackson's 
Ex'r  V.  Piscataqua  Savings  Bank  et  al.,  70 
N.  H.  283,  47  Atl.  613,  It  was  held  a  bank 
book  showing  deposits  in  the  name  of  Na- 
thaniel Jackson,  Jr.,  where  testator  had  re- 
tained the  book  in  his  possession  till  death, 
and  did  not  by  making  the  deposit  intend  a 
gift,  did  not  pass  by  a  bequest  of  "certain 
books  marked  with  his  name";  there  being 
found  three  ordinary  books  marked  "Nathan- 
iel Jackson."  "Words  of  a  will  are  to  be 
taken  In  their  ordinary  and  grammatical 
sense,  unless  a  clear  Intention  to  use  them 
In  another  sense  can  be  collected,  and  that 
other  can  be  ascertained."  Civ.  Code,  S  1324. 
Applying  this  rule  to  the  words  in  question, 
would  the  ordinary  man  understand  by  the 
words  "my  books,"  used  In  ordinary  convM"- 
satlon,  that  the  speaker  meant  bank  books? 
If  a  man  should  say,  in  ordinary  conversa- 
tion, "I  am  the  possessor  of  100  books," 
would  any  listener  suppose  for  a  moment 
that  he  meant  to  Include  in  such  statement 
"bonk  t>ookB"?  We  think  that  the  answer 
to  both  these  questions  Is  obviously  "No," 
notwithstanding  the  definition  of  the  word 
"book"  given  In  dictionaries  is  broad  enough 
to  include  bank  book.  "The  words  of  a 
will  are  to  receive  an  interpretation  wlilch 
will  give  to  every  expression  some  effect, 
rather  than  one  which  will  render  any  of 
the  expressions  Inoperative"  (Civ.  Code,  i 
1325) ;  "and  a  testator  Is  to  be  considered 
as  intending  a  benefit  to  the  object  of  his 
gift"  (Perkins  v.  Mathes,  supra;  Wallace  v. 
'Wallace,  23  N.  H.  149). 

If  the  construction  of  this  will  asked  by 
appellant  be  adopted,  the  residuary  legatee 
would  receive  notliing,  and  the  residuary 
clause  would  have  no  effect;  for  the  entire 
residue,  including  the  $1,661  In  money  dis- 
tributed to  said  legatee,  amounted  in  value 
to  but  $2,160.  The  inheritance  tax  charged 
to  said  legatee  was  $108,  which  Is  the  tax 
on  a  valuation  of  $2,160.  The  real  estate 
and  typewriter,  which,  according  to  the  theo- 
ry of  appellant,  constitute  the  residue  of 
the  estate,  therefore,  were  worth  but  $7(X>. 
This  would  not  be  sufficient  to  pay  the  Con- 
nolly legacy  of  $1,000,  not  to  mention  tlie 
$600  debt  owing  by  testator  to  appellant 
and  by  the  will  directed  to  be  paid,  and  the 
other  debts  and  expenses  of  administration, 
all  of  which,  under  the  law,  are  first  charge- 
able against  the  property  given  to  the  resid- 
uary legatee  before  resort  could  be  had  to 
any  property  given  to  appellant.  Civ.  Code, 
g§  1359,  13G0.  Neither  Connolly  nor  Mrs. 
Roberts  could  have  properly  received  any- 
thing from  this  estate.  If  the  contention  of 
appellant  be  correct;  for,  exclusive  of  the 
$8,700  represented  by  tlie  bank  books,  the 
entire  estate  seems  to  have  consisted  only 
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of  the  typewriter  and  real  estate,  Talned  at 
9700,  abont  9600  received  from  tbe  employers 
of  testator,  and  some  rentala  from  tbe  real 
estate,  while  the  debts  and  expenses  of  ad- 
ministration seem  to  have  exceeded  96,000. 
It  is  tme  that  tbe  debts  and  expenses  aeem 
to  have  been  paid  by  tbe  executor  out  of 
the  moneys  In  bank;  but*  if  the  contention 
of  appellant  be  correct,  these  moneys  sbould 
not  bare  been  resorted  to  until  the  property 
Klven  to  the  residuary  legatee  bad  been  ex- 
hausted. GlT.  Code,  iS  1359,  13G0.  ^Thus  It 
is  seen  that  if  the  lower  court  had  adopted 
the  construction  asked  by  appellant,  and 
such  construction  had  been  fully  carried  out 
in  the  settlonent  of  this  estate  both  tbe 
bequest  to  Connolly  and  to  Mrs.  Roberta  would 
have  been  rendered  nugatory,  and  the  rule 
laid  down  In  section  1325,  CIt.  Code,  as 
wdl  as  the  rule  followed  in  Perkins  t.  Math- 
es,  supra,  violated.  Where  a  testator  leaves 
among  bis  effects  a  large  number  of  law 
books  and  other  ordinary  books,  we  do  not 
think  that  a  court  ought  to  assume  that 
by  a  bequest  of  "all  my  books  and  papers" 
a  testator  meant  to  give  several  thousand 
dollars  on  deposit  In  banks,  although  such 
d^sits  are  evidenced  by  bank  books,  es- 
pecially where,  as  In  this  case,  such  an 
Interpretation  would  render  of  no  effect  other 
provisions  of  the  will. 
The  decree  of  distribution  Is  affirmed. 

We  concur:  HARRISON,  P.  J.;  COOP- 
ER, J. 


1  Cal.  App.  515 

SANTA  ROSA  BANK  v.  STRIBNINO  et  al. 

(Court  ot  Appeal,  Third  District,  California. 
Aug.  31,  1005.) 

1.  APPEAIi—UOTlon  lO  DiBlUBS— DmBHIHA* 
TION. 

A  motion  to  dismiss  an  appeal  for  failure 
to  file  briefs  within  the  time  required  mast  be 
determined  b;  the  facts  existing  at  tbe  time  the 
notice  of  motion  was  given. 

2.  Court    Rules  —  Applicatiom  —  Briefs  — 
Filing. 

Where  appellant's  brief  was  not  filed  with- 
in 30  days  after  tbe  transcript  was  filed,  as  re- 
quired by  Supreme  Court  rules  2,  5  (04  Pac. 
vii,  viii),  applicable  to  the  Appeilate  Court,  nor 
within  the  time  as  extended  by  various  court 
orders,  nor  until  after  notice  ot  motion  to 
dismiss  bad  been  given,  tbe  appeal  would  be 
dismissed,  though  briefs  were  filed  prior  to  the 
hearing  of  the  motion. 

Appeal  from  Superior  Court,  Sonoma 
County ;  A.  G.  Burnett,  Judge. 

Action  by  the  Santa  Rosa  Bank  against 
John  31  Strlenlng  and  others.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  H.  B. 
Schindler  appeals.  Dismissed. 

Q.  Qunzendorfw  and  L.  W.  Julllard,  for 
app^ant.  James  W.  Gates,  tor  respoident 

CHIPMAN,  P.  J.  Motion  to  dismiss  the 
appeal  on  the  ground  that  appellant  failed  to 
file  bis  brief  lu  time.  The  transcript  was 
filed  May  16^  1904.  Time  in  which  to  serve 


and  file  brief  was  extended  by  counsel  for 
respondent  to  and  Including  July  13,  1904. 
on  July  18»  1904,  counsel  for  aK>ellant  filed 
application  In  the  Supreme  Court  asking  20 
days'  further  extmslon  of  time  to  file  brief, 
which  was  granted  on  that  day.  On  August 
2,  1904,  that  court  granted  20  days'  further 
time  from  and  after  that  date,  and  on  Au- 
gust 25,  1904.  that  court  granted  15  days* 
further  time  from  that  date,  and  in  tbe  order 
stated  that  "no  further  extension  of  time  wlU 
be  granted.**  Under  these  orders  the  time  In 
which  to  serve  and  file  points  and  authorities 
expired  on  September  9, 1904.  The  cause  was 
transferred  to  this  court  on  January  30, 1905, 
and  was  placed  upon  tbe  present  August  cal- 
endar. On  August  14, 1905,  respondent  serv- 
ed notice  of  motion  to  dismiss  on  ai^»ellant's 
attorneys,  and  filed  said  notice  in  this  court 
OD  Au^ut  24,  iSOSr  and  on  the  lattw  day 
appellant  filed  in  this  court  his  points  and 
aathwitles.  Appellsnt  had  sent  to  the  clerk's 
office  his  potots  and  autiioritles  on  Ai^nst 
18th,  but,  not  having  previously  served  same 
on  req>ondent*8  attorney,  they  were  not  filed 
until  evidence  of  such  service  was  furnished, 
which  was  oa  August  24.  1906. 

Rule  5  of  the  Supreme  Court  (64  Pac.  viii), 
which  Is  made  a  rule  of  this  court,  provides 
that,  If  tbe  points  and  authorltleB  of  appel- 
lant be  not  filed  within  the  time  prescribed 
(which,  by  rule  2  [64  Pac  vii],  is  30  days 
aft»  the  transcript  Is  filed),  tbe  appeal  may 
be  dlnnlssed  on  motion,  upon  notice  given. 
If,  however,  the  points  and  authorities  "be 
on  file  at  the  time  swdi  notice  is  glv^  that 
fact  shall  be  soffldent  answer  to  the  motion." 
In  HcCabe  v.  Healey,  1B9  Gal.  30,  T2  Pac.  358. 
it  was  decided  that  a  motion  to  dtemiss  must 
be  detormlned  by  the  facts  existing  at  tbe 
time  the  notice  of  motitm  was  given ;  and  tbe 
right  of  the  respondent  to  have  tbe  appeal 
dismissed  under  tbe  rules  cannot  be  affected 
or  destroyed  by  any  subsequaat  filing  and 
service  of  the  aiqitellanf  s  points  and  authorl- 
tleB. 

Conceding,  without  deciding,  that  the  court- 
has  discretion  to  refuse  to  dismiss  tbe  appeal, 
notwithstanding  the  rule  above  stoted,  upon 
a  sufficient  showing,  we  do  not  think  such 
showing  has  been  made.  The  motion  is  grant- 
ed, and  the  appeal  is  dismissed. 


We  concur: 
UN,  J. 


BUCKLES,  J.;  McLAUGH- 


1  Cal.  App.  ai 
PEOPLE  V.  PROCTOR. 

(Court  of  Appeal,  First  District,  California. 
Aug.  31,  1003.) 

1.  LaRCBNT— PaOOF— SuFnOIENOT. 

Defendant  proposed  marriage  to  prosecu- 
trix, and  was  accepted.  He  represented  that 
he  had  property  which  he  was  trading  for  a 
new  house,  and  that  he  needed  a  specified  sum 
in  addition  to  what  be  bad  in  bank  to  make 
the  deal.  Tbe  prosecutrix  agreed  to  loan  bim 
money,  for  which  he  agreed  to  give  a  bill  of 
sale  as  security.  The  loan  was  made,  but  his 
rei^vsentations  were  false.  Bvld,  that  be  was 
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not  gnfltf  of  Ureenj ;  title  to  tiie  money  loaned 
being  tnuMferred  to  hfan. 

[Sd.  Note. — For  cam  in  point,  mo  toL  82, 
Oent.  Dig.  Lazeeny,  i  8S.] 

2.  Sauk— False  Pbktknsxb— DisTiifGiTiBHKD. 

Where  one  p&rta  with  the  possession  of 
and  title  to  pereonaltT  by  means  of  false  rep- 
reaentatlons  knowizijclr  made,  the  crime  la  not 
larceny,  Imt  that  of  obtaining  money  by  falsa 
pretenaea. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  False  Pretenses,  1  25;  vol.  82,  Gent. 
Dig.  Larceny,  i  35.] 

Appeal  from  Superior  Court,  Alameda 
County ;  Henry  A.  Melvin,  Judge. 

William  Proctor  was  convicted  of  larceny, 
and  appeals.  Berersed. 

Aldrtch  &  Gentry,  for  appellant  U.  8. 
Webb,  Atty.  Gen.,  for  the  Pei^le. 

OOOPBR,  J.  Defendant  Is  charged  in  the 
Information  with  the  crime  of  grsnA  lar- 
ceny, committed  on  the  19tli  day  of  Decem- 
ber, 1904,  by  feI(HUou8ly  stealing,  taking, 
and  carrying  away  flOS  In  gold  and  silver 
coins,  the  property  of  Bmeline  Tyson.  He 
was  found  gollty  as  charged,  and  sentenced 
to  a  term  of  six  years  In  San  Qnentln.  His 
motion  for  a  new  trial  was  denied,  and  he 
proaectites  this  appeal  from  the  judgment 
and  order  denying  his  motion. 

The  fftcts  relied  on  to  sustain  the  Terdlct 
are  stated  by  the  prosecuting  witness,  Bme* 
line  Tyson,  and  are  in  aubstance  as  follows: 
Bmeline  Tyson  was  past  76  years  of  age 
on  Friday,  December  16,  1904,  when  she 
first  met  defendant  at  Niles  Station  and 
had  a  momentfs  conversation  with  him. 
He  came  to  her  house,  which  was  about 
one  mile  from  the  station,  the  following 
morning,  and  sold  her  a  pair  of  spectacles. 
While  there  they  engaged  in  a  general  con- 
versation. He  told  her  that  be  had  been 
a  widower  for  about  15  years,  bad  traveled 
around  a  great  deal,  but  was  tired  of  living 
that  way;  that  she  was  Just  the  woman  he 
bad  been  looking  for ;  that  It  was  a  case  of 
"love  at  first  sight"  His  love  making  seems 
to  have  been  agreeable,  aa  be  promised 
to  call  again  that  (Saturday)  evening.  He 
did  uol^  hovrever,  call  on  Saturday  evening, 
but  did  call  Snnday  morning,  and  made  an 
excuse  for  not  having  called  Saturday  even- 
ing. He  called  again  Sunday  evening,  and 
the  prosecutlDg  witness  gives  an  account 
of  the  transaction  In  the  following  language : 
"He  asked  me  to  marry  him,  and  I  told 
him  I  would  if  I  found  him  to  be  a  perfect 
gentleman  and  able  to  take  care  of  me; 
He  said  he  was  plenty  able  to  do  It ;  that  he 
bad  an  old  bouse  and  lot  In  Oakland  that 
he  was  trading  off  for  a  new  house.  He 
said  he  had  (550  in  the  bank,  and  needed 
$60  more  to  make  the  deal,  or  he  would 
lose  the  bargain.  He  said  he  wanted  the 
new  house  for  us  to  live  in.  Then  I  agreed 
to  let  him  have  the  money.  He  said  he 
would  give  me  good  security  for  it ;  that  be 
had  a  bill  of  sale  of  an  auto  worth  |000; 


and  that  he  would  give  me  a  bill  of  sale 
as  security.  I  promised  then  to  try  and  get 
the  (60  for  him  the  next  morning.  I  saw 
him  the  next  momiag  (Monday)  at  my 
home.  He  said  be  had  Just  received  a  letter 
from  his  sister  In  the  Bast,  and  that  they 
had  sold  out  and  she  was  coming  on,  and 
that  he  would  soon  have  a  lot  of  money. 
He  said  he  was  giving  me  good  security, 
and  would  have  the  money  on  the  15th  of 
January.  He  said.  'You  just  as  well  make 
It  out  now  $10a  I  want  a  little  Christmas 
money,  too,  and  I  am  giving  you  good  se- 
curity for  it,  and  will  pay  It  back  on  the 
15th.*  His  Bister  was  coming,  and  would 
have  a  lot  of  money.  Then  I  got  the  money, 
and  let  him  have  It,  |10S  lawful  money  of 
the  United  States.  Then  be  gave  me  the 
bill  of  sale  to  an  automobile.  When  he 
paid  this  money  back  on  the  15tb  of  January 
I  was  to  give  him  back  the  bill  of  sale." 
The  witness  further  testified  In  cross-ex- 
amination: **There  was  no  agreement  on 
bis  part  to  nse  any  of  this  money  for  me. 
I  was  simply  lending  him  so  much  money, 
and  he  was  going  to  give  me  this  false  bill 
of  sala  I  would  not  have  let  him  have  this 
money  on  this  bill  of  sale  if  he  had  not 
have  been  going  to  marry  me.  The  only 
reasons  I  had  for  handing  this  money  to 
this  defendant  upon  that  19tta  day  of  Decem- 
ber, 1004,  were  that  we  vrere  engaged  to 
be  married,  that  ha  said  he  would  give  me 
good  security,  this  bill  of  sale  of  a  fine 
automobile,  and  that  be  would  be  plenty 
able  to  pay  it  back  on  the  16th  of  Jannaiy." 

The  only  question  that  need  be  dlsenssed 
is  88  to  Whether  or  not  the  verdict  of  lar- 
ceny is  supported  by  the  tects  ai  Mated. 
Larceny  Is  the  felonious  stealing  cr  taking 
away  of  the  personal  propertar  of  another. 
The  title  to  the  propwty  is  not  changed, 
but  remains  in  the  party  from  whom  the 
property  was  taken.  Where  the  owner  parts 
with  the  possenlon  and  title  ^JJ  reason  of 
false  and  fraudulent  r^resentatlonfl,  know^ 
ingly  and  designedly  made^  the  crime  la 
not  larceny,  but  that  of  obtalnlnc  money 
by  false  pretenses.  The  distinction  that 
runs  through  the  books,  as  stated  by  the 
judges  and  text-writers,  is  that,  to  conatitnto 
larceny,  the  ovraer  of  the  property  stolen 
must  not  have  Intended  to  part  with  the 
title  to  It,  while  in  false  pretenses  he  did 
intend  to  part  with  the  property  and  the 
title  thereto,  but  the  intention  was  brought 
about  by  fraudulent  drcumatances.  If  the 
transaction  has  not  been  completed,  and  the 
owner  did  not  Intend  to  part  with  title  to 
the  property,  and  the  defendant  procured 
the  possession  by  means  of  false  and 
fraudulent  representations,  the  crime  is 
larceny.  The  court  below  correctly  stated 
the  law  to  the  jury  In  Its  instruction,  where- 
in It  said:  "If  you  find  from  the  evidence 
that  the  money,  which  Is  the  subject  of  the 
alleged  larceny  In  this  action,  was  obtained 
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by  the  defendant  from  the  prosecuting  wit- 
ness, Emellne  I^bod,  and  that  the  said 
Emellne  Tyson  voluntarily  gave  the  money 
to  the  defendant,  and  that  she  (Emellne  Ty- 
son) did  not  expect  to  get  any  part  of  this 
money  back  from  the  defendant,  and  that 
said  Emetine  Tyson  Intended  to  part  vrlth 
the  ownership  as  well  as  the  possession  of 
Bald  money,  and  that  at  the  time  the  money 
was  80  obtained  It  was  understood  by  the 
said  Emellne  Tyson  that  said  money  was 
to  be  used  by  the  defendant  on  his  own 
account,  then  the  defendant  Is  not  guilty 
of  larceny,  even  though  you  should  find 
that  the  defendant  fraudulently  obtained 
the  money  by  means  of  false  pretenses. 
Tou  must  Judge  of  the  intent  which  govern- 
ed the  acts  of  the  complaining  witness, 
Emellne  Tyson,  in  handing  over  the  money, 
by  the  knowledge  possessed  by  her  at  the 
time  she  handed  over  the  money,  and  not 
by  any  facts  which  she  may  have  learned 
afterwards.**  The  prosecuting  witness  loan- 
ed the  money  to  defendant.  She  parted 
with  the  possession  and  title  to  it  She 
believed  at  the  time  that  defendant  was 
to  be  her  future  husband.  She  believed  him 
blm  to  be  a  perfect  gentleman,  and  that  the 
automobile  was  good  security.  She  was 
the  victim  of  misplaced  confidence  and  af- 
fection, but  defendant  did  not  commit  lar- 
ceny In  getting  her  money. 
The  judgment  and  order  an  reversed. 

We  eoncar:  HARRISON,  P.  J.;  HALL,  J. 


1  Cal.  App.  »1 

PEOPLE  V.  BOWERS. 

(Coart  of  Appeal,  First  Difitrict,  Gallfomla. 
Aug.  30,  1905.) 

1.  CRIMINAL    Ia.W  —  APPEU.  — OOirffLXCTUfQ 
BVIDBHCB. 

Where  a  conviction  is  based  on  emiflicting 
evidence,  and  a  new  trial  has  been  denied,  the 
appellate  coort  will  not  set  the  same  aside  on 
the  mere  ground  that  the  evidence  is  insnffleient 
to  BQstain  the  verdict. 

[Ed  Note. — ^For  cases  In  point,  see  vol.  IS, 
Cent  Dig.  Criminal  Law,  |8  3068,  3084.] 

2.  Homicide— A rsebicjlI,  PoiaonRO— Svup- 

TOM8— E  V IDKNCK. 

Where,  io  a  prosecation  for  homicide.  It 
was  claimed  that  deceased  died  from  arsenical 
poisoning,  and  there  was  evidence  that  he  was 
afflicted  with  purging  and  vomiting,  eymptoms 
of  arsenical  poisoning,  evidence  that  the  cloth- 
ing and  beil  linen  used  by  deceased  during  h.i» 
illness,  and  shortly  before  his  death,  were  in 
a  dirtv  and  soiled  condition,  was  admissible, 
as  tending  to  eorrolNwate  the  evidence  of  such 
symptonu. 

3.  Same. 

Such  evidence  was  also  admissible  to  re- 
but testimony  that  dpfendant  was  kind  and 
attentive  to  the  comfort  of  deceased,  her  bus* 
band,  during  his  last  illness. 

4.  Same— -Motive. 

In  a  prosecution  of  defendant  for  murder- 
ing her  husband,  evidence  of  amorous  conduct 
between  defendant  and  L.  immediately  prior 
and  mtlwequent  to  tlie  killing  was  admissible 
to  establish  a  motive. 

[Ed.  Note.— For  cases  in  p«ia^  SM  foL  26, 
Cent.  Dig.  Homicide,  i  326.] 


5.  Obiminal  Law— ExAMiiiATHnr  or  Bxprns 

—Medical  Books. 

Where,  in  a  prosecution  for  homicide.  It 
did  not  appear,  except  from  the  statements  of 
defendant's  attorney,  that  the  jury  could  have 
known  that  the  district  attorney  was  In  fact 
reading  from  a  medical  book,  or  from  any 
book,  while  asking  a  question  of  an  expert  wit- 
ness with  reference  to  the  progress  of  arsenical 
poisoning,  and  the  question  was  asked  as  that 
of  the  district  attoroey,  the  fact  that  part 
of  it  was  read  from  a  medical  book  did  not 
constitute  error. 

6.  Same— Witnesses— Objeotiows. 

Where  a  ph^vsician  had  testified  that  he 
had  been  a  physician  and  surgeon  for  several 
years  past,  and  had  given  testimony  without 
objection  as  an  expert  along  medical  lines,  an 
objection  to  a  hypothetical  question  that  no 
proper  foundation  had  been  laid  therefor  and 
that  it  was  not  based  on  the  facts  presented 
and  was  incompetent  as  assuming  a  provino<> 
of  the  jury  was  insnfScient  to  raise  the  ques- 
tion that  the  witness  had  not  shown  blmsdf 
qualified  to  testify  as  an  expert. 

7.  Homicide— Evidence— CoNSPiBACT. 

I>ef(<ndant'8  sister'  procured  arsenic  from 
a  druggist  on  a  forged  prescription  in  defend- 
ant's handwriting,  written  on  paper  torn  from 
a  book  belonging  to  defendant  and  in  ber  pos- 
session. Deceased,  who  was  defendant's  hus- 
band, died  five  days  subseqnent  to  the  getting 
of  the  ^arsenic,  and  nearlv  four  grains  of  arse- 
nious  acid  was  found  in  his  stomach  after  death. 
Held,  that  such  facts  were  sufficient  to  authorize 
the  admission  of  evidence  of  a  druggist  that 
defendant's  sister  presented  to  him  on  a  cer- 
tain day  a  prescription  for  arsenic  signed  by  a 
certain  doctor,  and  that  he  sold  thraeon  an 
ounce  of  arsenic  or  arsenious  acid. 

Appeal  from  Snperlor  Coort  City  and  Coun- 
tr  of  San  Francisco;  Carroll  Cook,  Judge. 

Martha  E.  Bowers  was  c<Hivtcted  of  murder 
in  the  flmt  degree,  and  she  appeala  Affirmed. 

Rehearing  denied  by  Supreme  Court,  Octo- 
ber 11,  IOCS. 

C.  W.  Lynch,  F.  G.  Drury,  Lynch  &  Drury, 
H.  J.  Kclsaac,  and  Coldwell  &  Borland,  for 
appellant  V.  S.  Webb,  Atty.  Gen.,  for  the 
People. 

HALL,  J.  Defendant  was  convicted  of 
the  crime  of  murder  in  the  first  d^ree  for 
the  killing  of  her  husband,  and  was  sen- 
tenced In  accordance  with  the  verdict  to  Im- 
prisonment for  life.  This  Is  an  appeal  from 
the  Judgment  and  from  the  order  denying  her 
motion  for  a  new  trial. 

The  first  point  urged  as  ground  for  a  re- 
versal of  the  judgment  and  order  Is  that  the 
evidence  was  Insufficient  to  sustain  the  ver- 
dict In  cases  where  there  Is  simply  a  con- 
flict of  evidence  cm  the  question  as  to  whether 
or  not  the  defendant  Is  guilty,  this  court  can- 
not interfere  with  the  verdict  of  the  Jury  and 
the  determination  of  the  trial  court  thereon 
on  motion  for  a  new  trial.  People  v.  Buck- 
ley, 143  Cal.  375,  77  Pac.  169;  People  v.  Fitz- 
gerald. 138  Cal.  40,  70  Pac.  1014;  People  v. 
Donnelly,  143  Cal.  394,  77  Pac.  177.  In 
People  V.  Gonzales,  143  Cal.  00,5,  77  Pac.  448, 
the  rule  is  laid  down  thus:  "This  court  can- 
not interfere  with  the  verdict  of  a  jury,  nor 
with  the  action  of  the  court  below  In  refus- 
ing a  new  trial,  on  the  ground  that  the  evl- 
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dence  la  InsnflBdent  to  justify  the  verdict^ 
unless  there  was  sach  a  lack  of  evidence  as 
to  satisfy  U8  that  the  court  below  abused  its 
discretion  in  denying  the  new  trial."  In  the 
cose  now  before  the  court  the  evidence  Is 
largely  circumstantial,  and  is  set  forth  In 
4SS  pages  of  the  transcript.  Xo  good  purpose 
wtU  be  subserved  by  discussing  in  detail  the 
evidence.  Such  a  discussion  would  neces- 
sarily be  an  argument  as  to  what  inferences 
should  or  could  be  drawn  from  the  evidence. 
Suffice  It  to  say  that  after  a  careful  examin- 
ation of  the  evidence  in  the  transcript  we 
are  of  the  opinion  that  under  the  rules  above 
set  forth  the  contention  of  appellant  on  this 
point  cannot  be  sustained.  The  evidence 
was  sufficient  to  sustain  the  verdict,  and  the 
court  did  not  err,  so  far  as  this  point  is  con* 
earned,  In  denying  the  motion  for  a  new  trial. 

It  is  next  urged  that  the  court  erred  In  ad- 
mitting, over  the  objection  of  the  defendant, 
testimony  to  the  effect  that  the  clothing  and 
bed  linen  used  by  deceased  during  bis  illness 
shortly  before  hla  deatb  were  In  a  dirty  and 
much  soiled  conditio.  This  testimony  was 
clearly  proper.  It  tended  to  corrojwcato 
other  testimony  to  the  effect  that  deceased 
was  afflicted  with  purging,  and  vomiting, 
symptomB,  as  the  evldaice'wtwwed,  of  arsen- 
ical polaonlng,  from  which  It  was  claimed 
that  deceased  died.  One  of  the  witnesses 
testlfled  that  the  soiling  of  the  bed  sheets 
was  the  result  of  vomiting  and  purging. 
Prior  to  the  introduction  of  the  evidence  com- 
plained of  defendant  bad  drawn  oat  teetl- 
monj  to  the  ^ect  that  daring  the  Itlnees  of 
deceased,  which  lasted  upwards  of  two 
months,  defendant  had  appeared,  at  least  in 
the  presence  of  the  witness,  to  be  kind  and 
attentive  to  the  comfort  of  her  husband. 
From  the  condition  of  the  bed  linen,  etc..  in- 
fenmcea  might  well  be  drawn  that  defendant 
was  not  really  anxious  for  the  comfort  or  re- 
covery of  her  husband,  as  her  conduct  in  the 
presence  of  witnesses  would  Indicate. 

It  Is  contended  that  the  court  erred  In  ad- 
mitting, over  the  objections  of  defendant, 
evidence  that  defendant  and  one  Lervy  had 
before  the  death  of  deceased  visited  and 
drank  ti^ether  in  certain  saloons;  that  on 
one  occasion  she  had  sat  on  Lervy's  lap  and 
they  had  kissed  each  other,  and  placed  their 
arms  around  each  other  while  so  doing;  and 
that  on  the  night  of  the  day  on  which  de- 
ceased died  and  the  fbllowlng  night  she  and 
Lervy  slept  In  the  same  room.  It  cannot  be 
denied  that  evidence  of  the  existence  or  want 
of  a  motive  for  the  commission  of  any  partic- 
ular crime  Is  often  of  much  Importance  in 
determining  whether  or  not  the  defendant 
committed  the  crime  charged.  Especially  Is 
this  so  In  cases  depending  on  circumstantial 
evidence,  such  as  this  was.  Indeed,  the  de- 
fendant procured  the  court  to  substantially 
so  Instruct  the  jury.  The  testimony  now 
under  discussion,  taken  as  a  whole,  tended 
to  show  that  Mrs.  Bowers  and  L«vy  were 


lovers.  Some  of  tt,  standing  alone,  might  be 
said  to  be  too  remote  and  Inconsequential  to 
furnish  any  such  Inference;  but  It  should  all 
I>e  considered.  Proof  that  they  were  lovers 
furnished  a  motive  why  defendant  might 
desire  the  death  of  her  husband.  The  evi- 
dence was  properly  admitted. 

It  Is  also  contended  that  the  court  erred 
in  permitting  the  district  attorney,  ovw  the 
objection  of  defendant,  **to  read  on  cross- 
examinatlon  of  witness  Dr.  Stephens  ex- 
tracts from  medical  works,  and  to  ask  the 
witness  whether  what  was  so  read  corre- 
sponded with  hta  own  judgment"  The  wit- 
ness had  given  testimony  aa  to  the  symptema 
and  effects  of  arsenical  poisoning,  and  follow- 
ing gucb  testimony  the  transcript  contains 
the  following:  "Q.  Is  this  a  correct  stete- 
ment,  Doctor:  While  the  poison  Is  being 
eliminated,  the  process  which  begins  very 
soon  after  it  Is  taken.  It  generally  causes  fat- 
ty degeneration  of  the  liver,  heart,  and  kid- 
neys, the  symptoms  of  which  are  often  vtxy 
prominent?  Mr.  Drury:  We  object  to  the 
question  as  incompetent,  irrelevant,  and  im- 
material, Improper,  and  hearsay.  It  api>earB 
that  the  district  attwney  la  reading  from 
certain  medical  books  and  asking  this  wit- 
ness questions  therefrom.  Mr.  Byington:  I 
am  making  it  my  own  question,  if  your  honor 
please.  The  Court:  Objection  overruled. 
To  which  ruling  of  the  court  defendant  then 
and  there  duly  excepted.  It  will  thus  be 
seen  ttiat,  except  for  the  statement  of  the  at- 
torney for  defendant,  the  transcript  does  not 
show  that  the  Jury  could  have  known  that 
the  district  attorney  was  in  fact  reading 
from  a  medical  book,  or  from  any  book.  He 
had  not  so  stated,  and  so  far  as  we  can  see 
from  the  transcript  the  book.  If  In  fact  he 
was  reading  bis  question  from  a  book,  was 
entirely  out  of  sight  of  the  Jury.  On  the  ol>- 
Jectiou  being  made  the  district  attorney  said, 
"I  am  making  It  my  own  queBtlou,"  which 
in  fact  It  was  In  form.  It  was  held  In  Lllley 
T.  Parkinson,  01  Cal.  655,  27  Pac  1091.  that 
It  Is  not  competent  upon  the  examination  of 
medical  witnesses  to  read  to  them  extracts 
from  medical  works  and  ask  them  whether 
what  Is  so  read  corresponds  with  their  own 
judgment,  when  It  Is  apparent  that  the  sole 
object  of  so  doing  is  to  place  before  the  Jury 
the  opinion  of  the  author  of  the  books  refer- 
red to.  In  the  case  Just  cited  extracts  were 
read  from  a  book  shown  to  be  a  standard 
work  on  surgery,  and  witnesses  asked  if 
what  was  read  corresponded  with  their  own 
judgment,  and  the  court  said,  "The  only  ef- 
fect of  tbese  questions  and  answers  was  to 
place  before  the  Jury  the  opinion  of  the  au- 
thor of  the  book  referred  to,  and  It  Is  also 
apparent  that  this  was  the  object  sought." 
But  from  the  record  before  us  we  cannot  say 
that  the  rule  iaid  down  in  Lllley  v.  Parkinson 
was  violated.  While  the  course  adopted  by 
the  district  attorney  cannot  be  ccnnmended. 
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we  do  not  tbtnk  !t  Jntiflea  a  rerraval,  or  Qiat 
actnal  error  has  been  sbowii. 

Defendant  urges  ttiat  the  court  erred  "in 
permitting  Dr.  M(^ughlin,  a  witness  for 
the  prosecution,  to  testify  as  an  expert  with- 
out It  being  sliown,  flrst,  that  he  was  a  regu- 
larly graduated  and  licensed  physician  of  any 
medical  school;  and,  second,  that  he  was  an 
ecpert  In  the  general  subject  under  discus- 
sion/' The  objection  as  It  appears  In  the 
transcript  was  to  a  long  hypothetical  ques- 
tion, and  was  thns  stated:  "We  object  to 
that  question  on  the  ground  that  no  prop^ 
foundation  has  been  laid,  and  upon  the 
ground  that  It  Is  not  based  upon  the  facts 
presented;  also  upon  the  ground  that  It  Is 
incompetent,  and  Inasmuch  as  it  assumes  the 
province  of  the  Jury."  The  witness  had  tes- 
tified that  he  was  and  had  been  a  physician 
and  surgem  for  several  years  past,  and  had 
already  given  testimony  without  objection  as 
an  expert  and.  along  medical  lines,  cov^Ing 
in  narrative  form  4^  pages  of  the  transcript 
Under  these  drcumstancea  we  do  not  think 
that  the  objection  was  either  well  taken,  or 
was  in  fact  pointed  at  ihe  matter  now  urged 
as  the  ground  of  objection.  The  objection  to 
the  hypothetical  question  put  to  Dr.  Harrison 
was  proprarly  ovrarruled.  We  think  that  the 
facta  assumed  in  the  question  might  fairly  be 
Inferred  from  the  evidence  In  the  case. 

It  is  lastly  urged  that  the  court  erred  In  al- 
lowing the  prosecution  to  Introduce  certain 
testimony  of  one  Mr.  Peterson,  a  dru^st,  to 
the  effect  that  one  Mrs.  Sutton  presented  to 
him  August  20,  1903,  a  certain  prescription 
for  arsenic,  signed  "McLaughlin,  M.  D.,"  and 
that  he  gave  her  tii^eon  an  ounce  of  arsenic; 
that  Is  to  say,  an  ounce  of  arsenlous  acid. 
The  contention  of  defendant  on  this  point 
is  without  merit  About  four  grains  of  ar* 
senlous  acid  were  found  In  the  stomach  of 
deceased  after  his  death,  which  occurred 
five  days  subsequent  to  the  getting  of  the 
arsenic.  Mrs.  Sutton  was  the  sister  of  de- 
fendant The  prescription  was  in  the  hand- 
writing of  defendant,  and  on  paper  torn 
from  a  book  belonging  to  her  and  in  her  pos- 
session. Defendant  was  In  sole  attendance 
on  deceased  from  August  20th  to  his  removal 
to  the  hospital  on  the  day  of  his  death. 
These  facts  suflSdently  connected  Mrs.  Bow- 
ers with  the  getting  of  the  arsenic  to  aDow 
of  the  introduction  of  this  evidence.  Whether 
Mrs.  Sutton  was  a  co-consplrator  of  Mrs. 
Bowers,  or  simply  her  innocent  agent,  the 
fact  that  the  prescription  on  which  the  arsen- 
ic was  obtained  was  forged  by  Mrs.  Bowers 
sufficiently  connects  her  wifli  the  obtaining 
of  the  arsenic  to  allow  of  tiie  proof  of  the 
getting  of  the  same. 

After  an  examination  of  all  the  points 
urged  by  the  defendant  as  ground  for  a  re- 
versal, we  have  found  no  error  In  the  record. 

Judgment  and  order  are  affirmed. 

We  concur:  HARBISON,  P.  J.;  COOPER,  J. 


1  Cal.  App.  JOT 
PEOPLE  T.  FITZGERALD. 
(Court  of  Appeal,  First  District,  California. 
Aug.  30,  1005.) 

1.  Homicide— Murder  in  Second  Deobee— 
Evidence— SuFFiciE  NOT. 

Evidence  on  a  trial  for  murder  held  to  buih 
port  a  conviction  of  murder  in  the  second  de- 
gree. 

2.  Same— Evidence— ADMissiBitrrr. 

Where,  on  a  trial  for  murder,  it  did  not 
appear  that  any  statement  was  made  by  de- 
cedent to  his  wife  shortiy  before  the  homicide, 
and  the  question  asked  a  witness  as  to  what 
statement,  if  any,  was  made  by  decedent  to  his 
wife  contained  no  Intimation  as  to  the  nature 
of  the  statement  sought  to  be  shown.  It  was 
not  error  to  sostain  an  objection  to  the  question. 

3.  Saub— EvtDENCE—InsrBVonoNB. 

Where,  on  a  trial  for  murder,  there  was  no 
evidence  as  to  the  relative  strength  and  activity 
of  defendant  and  decedent,  an  instruction  that, 
in  determining  whether  defendant  had  reason 
to  apprehend  that  he  was  about  to  receive 
bodily  injury  from  decedent  at  the  time  of  the 
killing,  the  jury  might  consider  the  relative 
strength  and  activity  of  the  parties,  was  prop- 
erly refused. 

4.  Cbiminax  Law— New  Tbial— Nbwlt  Dih- 
covEBED  Evidence— Affidavits. 

The  record  Id  a  criminal  case  should  show 
that,  on  the  hearing  of  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, the  affidavits  in  support  thereof  were 
offered  or  read  by  defendant. 

5.  Same  — Motion  fob  New  Triai.— Newlt 
Discovebed  Evidence— Sdfficibnoy. 

The  affidavits  in  support  of  a  motion  for 
a  new  trial  in  a  murder  case  on  the  ground  of 
newly  discovered  evidence  tended  to  impeach  a 
witness  for  the  state  by  showing  that  on  account 
of  intoxication  he  could  not  have  known  the 
facts.  At  the  trial,  on  cross-examination  of  the 
witness,  he  testified  that  he  bad  drunk  nothing 
but  coffee  on  the  morning  of  the  homicide. 
There  were  many  persons  present  at  the  homi- 
cide who  testified.  Defendant  called  some  of 
them,  Including  the  witness  sought  to  be  Im- 
peached. HelOt  that  the  court  properly  denied 
the  motion. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty ;  Geo.  E.  Church,  Judge. 

Christopher  Fitzgerald  was  convicted  of 
murder  In  the  second  degree,  and  he  appeals. 
Affirmed. 

E.  D.  Edwards  and  B.  A.  Williams,  for  ap- 
pellant n.  S.  W«I>1^  Atty.  Gen.,  for  the 
People, 

COOPER,  J.  Defendant  was  tried  upon 
the  charge  of  murder  In  killing,  with  malice 
aforethought,  one  Charles  Slater  on  the  18th 
day  of  September,  1904.  The  Jury  returned  a 
verdict  of  murder  In  the  second  degree.  De- 
fendant made  a  motion  for  a  new  trial,  which 
was  denied,  and  Jndgment  was  entered  di- 
recting that  he  be  imprisoned  for  10  years  In 
the  state  prison  at  Foiaom.  This  appeal  Is 
from  the  jndgment  and  order  denying  a  new 
trial. 

The  main  etrntention  of  appellant  is  that 
the  evidence  does  not  support  the  verdict 
The  evidence  shows  that  deceased  and  defend- 
ant were  fellow  laborers  at  McKenzle's  mill. 
In  Fresno  county,  at  the  time  of  the  homicide. 
There  had  been  no  previous  trouble  between 
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tbem,  and  they  had  been  on  friendly  terms 
prior  to  the  killing.  On  Sunday  morning,  the 
day  of  the  homicide,  deceased  had  been  drink- 
ing, but  appears  to  hare  been  In  a  humorous 
mood  and  trying  to  entertain  bis  companiona 
in  various  ways.  He  was  telling  stories, 
joking,  scuffling  with  bis  fellow  laborers,  and 
pretending  to  auction  off  the  property  of 
every  one.  He  had  torn  the  mosquito  netting 
off  of  defendant's  bed,  and  bad  his  feet  up  on 
the  bed.  Defendant  requested  him  to  take 
bli  feet  off  of  Ms  bed,  and  deceased  appears  to 
have  complied  with  the  request  Defendant 
then,  with  the  assistance  of  one  Sleeper,  re- 
moved the  bed  some  distance  away.  Up  to 
this  time  no  angry  words  were  used  by  either 
party.  After  this,  while  deceased  was  being 
idiaved,  bis  chair  ^ther  fell  or  was  pushed 
over  by  some  of  the  boys,  and  he  rolled  upon 
the  ground.  He  appears  to  have  been  lying 
on  the  ground  telling  a  humorous  story  when 
defendant  passed.  Deceased  arose  and  ran 
after  him,  overtaking  him,  and  pushed  or 
struck  blm,  after  which  he  returned  and 
wrestled  with  one  Lewis.  While  the  manner 
of  deceased  was  rough  and  boisterous,  he 
appears  to  have  been  good-natured,  and  to 
have  been  more  in  play  than  otherwise.  De- 
fendant appears,  however,  to  have  become 
impatient  and  angry  because  of  the  annoy- 
ances to  which  he  was  subjected  and  the  acts 
and  conduct  of  deceased.  In  his  own  lan- 
guage, he  states:  "I  then  went  on  in  the 
Barnes  cabin,  and  started  to  shave  outside 
by  the  door.  Then  I  saw  Klepper  and  several 
of  the  boys  taking  Slater  away,  and  he  tried 
to  get  away  from  Elepper ;  but  they  took  him 
down  to  bis  own  house.  I  then  went  back 
to  the  Long  cabin,  got  my  rifle,  loaded  it,  and 
said:  *If  he  don't  let  me  alone,  I  will  put 
a  half  ounce  of  lead  in  bim.  If  he  wants  a 
shooting  scrape,  he  can  get  It.'  I  then  went 
Into  the  Barnes  cabin  with  the  rifle,  laid  it 
down  In  the  northwest  comer  of  the  cabin, 
and  went  outside  and  commenced  shaving.** 
Deceased  almost  Immediately  afterwards 
came  up  unarmed,  In  an  intoxicated  con- 
dition, to  defendant's  cabin.  Defendant  went 
inside,  deceased  following  after  him,  and  de- 
fendant said  twice  in  rapid  succession.  "Get 
out  of  here,"  and  simultaneously  raised  the 
rifle  which  he  had  loaded  for  the  purpose, 
and  flred  the  bullet  which  passed  through  the 
body  of  deceased,  causing  almost  Instant 
death.  Deceased  exclaimed  with  his  last 
breath,  "My  Ood,  boys,  what  did  he  do  that 
for?"  The  shooting  appears  to  have  been 
wholly  unnecessary.  Defendant  had  prepar- 
ed the  deadly  rifle,  and,  not  In  necessary  self- 
defense,  he  flred  the  shot  at  an  unarmed  man 
In  an  Intoxicated  condition.  The  Jury,  In  Its 
mercy,  gave  the  defendant  the  beneflt  of  his 
condition  of  mind  caused  by  the  annoyances 
to  which  he  had  been  subjected.  It  reduced 
the  degree,  and  thus  In  effect  found  that  the 
killing  was  not  willful,  deliberate,  and  pre- 
meditated. The  Judge  also  appears  to  have 
dealt  leniently  with  the  defendant  The  evi- 
dence fully  supports  the  verdict 


The  witness  Wafwm  Mtlflefl  to  thft  effect 
that  a  short  time  before  the  botnidde  de- 
ceased was  between  two  of  tbe  cabins  and 
his  wife  was  trying  to  get  blm  away.  Tbe  de- 
fendant's counsel  then  asked  the  witness  the 
following  question :  "At  the  time  Mrs.  Slater 
was  there,  what,  if  any,  statement  was  made 
by  Mr.  Slater  to  Mrs.  Slater  r*  The  court 
correctly  sustained  an  objection  to  the  ques- 
tion. It  does  not  appear  that  any  statement 
was  made,  and  no  Intimation  la  made  in  tbe 
questloa  as  to  tbe  nature  of  the  statement 
sought  to  be  elicited.  If  the  statement  was 
made,  and  was  as  to  some  matter  not  connect- 
ed with  the  homicide.  It  was  clearly  inadmis- 
slbla 

The  court  refused  to  instruct  the  Jury: 
"In  determining  whether  the  defendant  had 
reason  to  apprehend  that  he  was  about  to 
receive  bodily  injury  from  the  deceased  at  the 
time  the  fatal  shot  was  flred,  the  Jury  may 
take  into  consideration  tbe  relative  8lae» 
strength,  and  activity  of  tbe  respective  par- 
ties." There  was  no  evidence  In  the  record 
as  to  the  relative  strength  and  activity  of  tbe 
parties.  Not  only  this,  but  the  record  does 
not  show  that  the  Instruction  was  requested 
by  defendant 

The  last  contention  of  defendant  is  that 
the  court  erred  in  denying  his  motion  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence.  We  find  certain  afl5davlta  In  the 
record,  but  there  Is  not  a  word  showing  or 
tending  to  show  that  they  were  offered  or 
read  by  defendant  on  bis  motion  for  a  new 
trial ;  but  we  have  examined  them,  and  flnd 
nothing  that  would  have  Justified  the  court 
in  granting  a  new  trial  on  this  ground.  They 
are  all  to  tbe  point  that  defendant  has  dis- 
covered evidence  which  would  tend  to  im- 
peach the  witness  Michael  Fitzgerald  (who 
testified  for  the  prosecution),  by  showing  that 
at  tbe  time  of  the  homicide  Fitzgerald  was 
Intoxicated  to  such  an  extent  that  he  could 
not  have  known  the  facts  concerning  the 
homicide.  The  defendant's  counsel.  In  cross- 
examination  of  the  witness  Fitzgerald,  asked 
him  If  he  had  been  drinking  that  morning, 
and  the  witness  answered,  "Nothing  but 
coffee."  If  it  was  true  that  tbe  witness  was 
intoxicated  to  such  an  extent  as  to  affect  his 
credibility.  It  could  easily  have  been  shown  at 
the  trial.  There  were  many  parties  present 
at  the  homicide,  and  who  testified.  Defend- 
ant called  some  of  them,  among  whom  was 
Michael  Fitzgerald,  the  witness  sought  to  be 
Impeached.  It  is  said  in  People  v.  Warren, 
130  Cal.  685,  63  Pae.  86:  "A  motion  for  a 
new  trial  upon  the  ground  of  newly  dis- 
covered evidence  Is  looked  uiwn  with  sus- 
picion and  disfavor,  and  the  party  who  relies 
upon  such  a  ground  must  make  a  strong  case 
both  In  respect  to  diligence  on  his  part  and 
as  to  the  truth  and  materiality  of  the  evi- 
dence ;  and  If  he  fails  In  either  respect  his 
motion  must  be  denied." 

Tbe  Judgment  and  order  are  affirmed. 

.We  concur :   HARRISON,  P.  J. ;  HALL,  J, 
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NICOLS  T.  BOARD  OF  POLICE  PENSION 
FUND  COM'RS  OF  CITY  &  COUN- 
TT  OF  SAN  FRANCISCO. 

(Court  o£  Appeal,  First  District,  Calif<»uia. 
Ang.  29,  1905.) 

MUHICXPAI.  COBPOBATIOIffr-OmOnS— FOLICI 
PlNaiOn  FUITD— BENSnCIABIES— RIOBT  TO 

RECOVBB  BENMITH — LiMlTATIOKS. 
Act  March  4,  1889  (St  1889,  p.  56,  c.  C2), 
provides  for  a  police  pension  fund  by  directing 
tbftt  certain  public  money  shall  be  set  apart 
In  the  cuBtod;  of  the  dty  treasurer,  and  etyLes 
the  board  of  management  trustees,  and  those 
entitled  to  its  benefits  beneficiaries.  Section  7 
(page  57)  gives  a  widow  of  a  deceased  member 
of  the  police  department,  on  conditions  speci- 
fied, a  deftignated  sum  from  the  fund.  Section 
14  (page  60)  provides  that  on  the  last  day  of 
June  in  eacn  year  the  surplus  of  the  fund  ex- 
ceeding the  average  amonnt  per  year  paid  out 
on  account  of  the  fund  during  three  years  next 
preceding  shall  bec<»ne  a  part  of  the  general 
fund  of  the  nuinlcipality.  field,  that  the  board 
charged  with  the  management  of  the  fund  are 
not  trustees  under  an  express  trust  for  the 
persona  entitled  thereto,  and  limitations  b^in 
to  ran  from  the  time  of  the  accrual  of  a  right 
to  a  pension,  and  not  from  the  repudiation  of 
the  claim  by  the  board;  and  a  widow  of  a  po- 
liceman, who  waited  over  Ave  years  after  his 
4ieath  before  demanding  ber  pension,  was  bured 
by  limitations. 

Appeal  from  Superior  Gour^  City  and 
Connty  ot  San  Francisco;  Frank  H.  Korl- 
«an.  Judge. 

Application  for  a  peremptory  writ  of  man- 
date by  Margaret  J.  Nicola  against  the  board 
of  police  penalon  fund  commissioners  of  the 
dty  and  coonty  of  San  Francisco  to  ccnnpel 
defendants  to  Issue  a  warrant  on  tbe  fund 
in  favmr  of  the  petitioner.  From  a  Judgment 
of  dismissal,  entered  on  sustaining  a  demurs 
rer  to  tbe  petition,  tbe  petitioner  appeals. 
Affirmed. 

Wm.  M.  Madden,  for  appellant.  P.  T. 
Long,  City  and  County  Atty.,  for  respondents. 

HARRISON,  P.  J.  Mandate.  Tbe  peti- 
tioner allc^  that  Watson  Niools,  now  deceas- 
«d,  was  appointed  a  police  ofBcer  and  membw 
ot  the  police  department  of  the  dty  and  coun- 
ty of  San  Francisco  June  9,  1S71,  and  from 
that  time  continuously  and  duly  served  as  a 
regular  officer  in  actual  serrlce  in  said  de- 
partment until  he  was  retired  from  active 
aervlce  as  hereinafter  stated,  and  was  a  mem- 
ber of  the  said  police  departmoit  ccmtlnuons- 
iy  from  tiie  time  of  said  rettrement  until  tds 
death;  that  In  Septembw,  1888,  wliile  aerr- 
Ing  as  a  pollceinan  In  said  (At^  and  county, 
he  became  physically  disabled  while  in,  and 
In  consequence  of,  tbe  performance  of  his  du- 
ty as  such  policeman;  that  on  September  30, 
1889,  tbe  defendant^  under  and  in  pursuance 
of  fba  provisions  of  the  act  of  March  4,  1889 
(St.  1889,  p.  66,  c.  69,  duly  and  regularly  re* 
tired  him  from  active  senriee,  and  placed  falm 
upon  the  police  relief  and  pmslon  roll  of  said 
police  department,  and  granted  him  a  p^lon, 
from  the  police  relief  and  pensltm  fund  creat- 
ed under  tbe  prorlslons  said  act,  of  $57.50 
per  month  from  tbe  Ist  day  of  October,  1889, 


and  that  he  received  the  sold  pensi(m  from 
that  time  until  his  death;  that  the  petitioner 
and  tbe  said  Watson  Nlcols  intermarried  .July 
17,  1888,  and  from  that  date  continuously  to 
the  time  of  bis  death  were  husband  and  wife ; 
that  said  Watson  Nicols  died  in  tbe  city  and 
county  of  San  Francisco  January  29,  1890, 
from  natural  causes,  leaving  the  petitioner 
as  his  surrivlng  widow;  that  as  his  widow 
she  la  entitled  und»  tba  prorialons  of  the 
aforesaid  act  of  March  4, 1888,  to  the  sum  of 
$1,000  from  tlw  aforesaid  police  rell^  and 
pension  fund;  that  on  March  22,  1806,  she 
presented  to  tbe  defendants  her  claim  as  tbe 
widow  of  said  Watsm  Nicola  for  said  sum  of 
$1,000^  and  demanded  of  the  d^oidantB  tiiat 
they  order  the  same  paid  to  her  out  of  said 
peusion  fund,  and  issne  a  warrant  to  her 
tiier^ir;  tlut  the  defendants  rinsed  and 
still  refuse  so  to  do.  Wherefore  she  asked  the 
superior  court  to  issue  a  peremptory  writ  of 
mandate,  requiring  the  dtfraidants  to  comply 
with  her  said  demand.  Her  petition  Uierefor 
was  filed  in  tbe  superior  court  July  11^  188Gl 
To  this  petition  the  defendants  demurred, 
specifying,  among  otb«r  grounds  of  demurrer, 
that  her  cause  of  action  is  barred  by  the 
statute  of  limitations.  The  court  sustained 
tbe  demurrer  and  ordered  tbe  proceeding  dis- 
missed, and  from  tbe  Judgment  entered  there- 
on the  petitioner  has  appealed. 

The  provision  In  tiie  act  of  March  ^  1889, 
tqwn  which  the  Reliant  reHes  tot  raoovery, 
is  as  follows,  viz.:  "Sec  7.  Wbenever  any 
member  of  tiw  police  department  of  such 
coun^,  city  ai^  county,  city  or  town  shall, 
after  ten  years  and  less  than  20  years  of  serv- 
ice, die  frran  natural  causes  tlien  his  widow 
or  childrrai,  or  If  there  be  no  widow  or  chil- 
dren thea  his  mother  or  unmarried  shrters, 
shall  be  entitled  to  the  sum  of  one  thousand 
dollars  from  audi  fund."  St  1889,  p.  67,  e. 
62.  As  the  plaintiff  did  not  commence  the 
present  action  until  more  than  five  years  aft- 
er the  death  of  her  husband,  it  la  evident  that 
her  right  <^  recovery  is  barred  by  the  statute 
of  llmitetions.  unless  for  some  reason  it  is 
taken  out  of  the  operatlcm  of  the  statute.  It 
Is  tbarefwe  omtended  on  her  behalf  that 
under  the  twma  of  tiie  aforesaid  act  the 
pension  fund  tber^y  created  is  held  by  the 
defradants  under  an  express  trust  In  favor 
of  those  for  whom  it  Is  created,  and  conse- 
quently that  the  statute  of  limitations  did  not 
begin  to  run  against  her  claim  until  a 
repudiation  of  the  trust  on  the  part  of  the 
defendants.  This  contention  Is  based  upon 
the  proposition  that  by  the  terms  of  the 
act  the  defendants  are  constituted  a  "board 
of  trusCbes,"  and  those  for  whose  benefit  the 
fund  is  autbtnrlzed  are  styled  "beneficiaries.'* 
We  are  unable  to  accept  this  construction  of 
the  act  Whether  a  fund  created  for  the 
benefit  of  certain  designated  persons  Is  im- 
pressed witb  a  trust  which  can  be  enforced 
in  their  favor  will  depend  upon  the  terms 
under  which  It  is  created  and  tbe  provisious 
made  with  reference  to  ite  disbursement 
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rather  tban  vpoa  the  deslgnattcm  given  to  the 
dlabnrsiiig  acenta  or  to  the  redplenfs  of  the 
fnnd.  The  "pension  fund"  antborised  by  the 
act  ia  not  diaract^lzed  In  any  of  the  jvo- 
TlBlona  for  Its  creatUn  and  mani^^^ent  with 
the  elements  of  a  trust,  and  the  mere  desig- 
nation of  tibose  who  are  to  disburse  it  as  a 
"board  of  tmstees,"  and  those  Cor  wb«n  It  is 
to  be  distributed  as  "benefidartes,**  is  Insuffi- 
cient to  require  such  conatructioa.  Persons 
inrested  with  the  managemrat  or  contrcd  of 
a  fond  may  be  elyled  a  "board  of  trusteeB." 
without  holding  any  relation  of  trust  to  the 
fnnd  other  than  sudi  as  exists  in  all  cases 
where  one  person  has  tbe  management  or  con- 
trol of  property  belonging  to  another;  and 
any  person  who  derlres  an  advantage  from  tbe 
beneficence  of  another  Is  with  equal  propriety 
a^led  a  "beneficiary"  as  one  for  whose  bene- 
fit a  trust  is  created. 

The  def^dants  are  not  made  tbe  custodian 
of  the  pension  fond,  but  hare  beei  appointed 
by  tbe  Legislature  to  ascertain  and  designate 
the  persona  who  are  entitled  to  tbe  payments 
autborlzed  by  the  act,  and  In  so  doing  are  is 
the  ezerdse  of  a  public  duty  imposed  upon 
them  by  the  Legislature.  The  Legislature 
has  directed  that  certain  public  mon^s  shall 
be  set  apart  In  the  treasury  for  the  purpose  of 
making  tbese  jHtymoitB,  and  the  moneys  so 
set  apart  are  at  all  times  public  moneys  In  the 
custody  of  the  treasnm  of  tlie  county.  The 
"two  doUats  per  month"  whlcta  the  petiti<»iar 
alleges  was  retained  by  the  treasurer  from 
Nlcol^  pay  as  a  member  of  the  police  depart- 
ment, and  paid  Into  said  fund,  was  not  a 
contribution  to  the  fund  by  Nicols,  but  as 
was  said  in  reference  to  a  similar  provision 
in  the  act  of  1878.  In  Pennle  v.  Rels,  132 
U.  S.  464. 10  Sup.  Ct  148,  S3  L.  Ed.  426,  "was 
money  of  the  state  retained  in  its  pootesslon 
for  the  creatltm  of  this  very  fund."  In  this 
case  the  Supreme  Ciourt  of  the  United  States, 
in  construing  the  act,  held  that  a  member  of 
the  police  department  has  no  vested  right  ae 
rl^t  of  property  in  the  mon^  authorized 
by  the  act  to  be  paid  upon  certain  contingen- 
cies or  the  happening  of  certain  events  until 
such  contingencies  or  events  shall  occur;  thus 
refuting  the  proposition  that  the  fund  is  held 
under  an  e^qtress  trust  in  favor  of  the  destg* 
nated  benefidarles.  Tbe  provision  of  section 
14  CP&se  60),  of  the  act  that  on  the  last  day 
of  June  of  each  year  all  surplus  of  said  fund 
exceeding  the  average  amount  per  year  paid 
out  on  account  of  the  said  fund  during  the 
three  years  next  preceding  shall  be  transferred 
to  and  become  a  part  of  tbe  general  fund  of 
the  dfy  and  county,  and  "no  longer  tyider  the 
control  of  said  board  or  subject  to  its  order," 
is  a  direction  of  the  Legislature  for  tlie  dis- 
position of  tbe  fund,  and  is  inconsistent  with 
the  proposition  that  It  is  held  by  the  board 
under  an  express  trust  In  behalf  of  those 
to  whom  it  Is  to  be  paid.  It  is  not  an  un- 
reasonable Inforettce  from  this  provision  of 
the  act  that  it  was  the  Intention  of  the 
Legislature  that  all  claims  against  the  fond 


BEPOBTEB.  (Gal. 

should  be  preswted  for  payment  within  one 
year  after  tbe  right  to  recelTe  such  payment 
had  accrued.  Tlie  ration  of  the  petitlwer 
to  the  fund  Is  not  unlike  that  which  exists 
in  bdialf  of  a  beneficiary  under  tbe  provislonB 
governing  a  bmevolent  or  fratwnal  aasoda- 
ti<m.  Upooi  ttie  happening  ct  flie  event  at 
which  such  benefldary  is  entitled  to  recdve 
tbe  benefit  provided  in  the  articles  of  associa- 
tion a  right  of  action  accrues  in  his  bdiali^ 
which,  like  any  otlier  right  of  action,  must 
be  enforced  within  the  period  provided  by 
the  statute  of  limitations.  Kaus  t.  Great 
Ooundl,  etc.,  13  Ma  App.  341.  It  would  not 
be  seriously  contended  that,  If  Nicola  had 
neglected  to  se^  payment  of  his  monthly 
pension  for  more  than  five  years  after  his 
rig^t  to  it  had  accrued,  his  right  would  not  be 
barred  by  the  statute  of  llmltatloBs.  The  act, 
however,  makes  no  distinction  between  the 
different  classes  of  beneficiaries  in  tbe  rela- 
tion to  the  fund,  and  it  must  be  held  that 
the  petitioner's  right  of  recovery  was  barred 
by  the  statute  of  IlmitetionB. 
The  Judgmoit  is  affirmed. 

We  concur:  CXX>PBR,  J.;  HALL,  J. 


1  Cal.  App.  5» 
In  re  DELLOWS  ESTATE. 

(Court  of  Appeal,  First  District,  California. 
Sept.  1,  1905.) 

1.  Appeal— Judgment— Time. 

Where  an  appeal  from  a  ja^^meot  is  taken 
more  than  60  days  from  the  reodition  thereof, 
the  sufficieDC7  of  the  evidence  to  suBtaia  the 
judgment  camiot  be  reviewed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  Z, 
Cent.  Dig.  Appeal  and  Error,  $  1888.] 

2.  Appointment  or  Guahdian  — Infants — 
—Issues. 

Where  both  parents  of  certain  minors  were 
dead,  the  paramount  issue  to  be  determined  on 
an  application  for  guardianship  waa  the  best 
interests  of  the  child  ia  respect  to  its  temporal, 
mental,  and  moral  welfare,  as  provided  b;  Civ. 
Code,  I  246. 

[Ed.  Note. — For  cases  in  point,  see  vd.  25, 
Cent  Dig.  Guardian  and  Ward,  |  23.] 

3.  Sams— Evidence. 

On  cross-petitions  for  appointment  as 
guardian  of  certain  minors,  evidence  held  to  sus- 
tain the  finding. 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  James  M.  Troutt,  Judge. 

Gross-petitions  by  Rose  A.  Shields  and  by 
Flora  Dellow  to  be  appointed  guardian  of 
the  persons  and  estates  of  Eleanor  Louisa 
Dellow  and  Vlncait  Alexander  Dellow,  mi- 
nors. From  a  judgment  denying  petition  of 
Flora  Dellow,  and  appointing  her  cross-peti- 
tioner, and  from  an  order  denying  Flora  Del- 
low's  motion  for  a  new  trial,  she  prosecutes 
separate  appeals.  Affirmed. 

N.  H.  Frank,  for  appellant  John  Bi.  Bur- 
nett and  William  Itiz,  for  respondrait 

HALL,  X  There  are  two  appeals  In  thlis 
case— -one  by  Flora  Dellow  fnmi  a  Judgment 
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of  the  trial  court  denying  Iter  petition  to  be 
appointed  gnardlan  of  the  persona  and  eatatea 
of  XHeanor  lAuIaa  Dellow  and  Vincent  Alex- 
ander Dellow,  minors,  and  grantli^  the  peti- 
tion of  Bose  A.  Shields  to  be  appointed  gnard- 
lan of  the  same  dilldren;  and  another  firom 
an  order  denylsff  appellant  a  motion  for  a 
neir  trial— both  before  ua  on  one  record. 

The  appeal  from  the  Judgment  was  taken 
more  than  flO  Hayn  after  the  rendition  of 
Judgment,  and  therefore  the  snfDdenc^  of 
the  evidence  to  sustain  It  cannot  be  considered 
on  the  appeal  fibm  the  Judgment  This  la 
conceded  to  be  true  by  counsel  for  appellant 
In  Ms  brief,  and  It  la  not  contended  that  the 
findings  do  not  support  the  Judgment  So  the 
Jodgmait  must  be  affirmed. 

As  to  the  aE^eal  from  the  order  denying  the 
motion  for  a  new  trial,  it  Is  urged  by  the 
respondent  that  the  record  does  not  ahow 
what  motion  was  In  fact  made,  nor  upon  what 
grounds  the  motion  was  predicated;  that 
though  a  notice  of  Intention  to  more  for  a 
new  trial  was  filed,  and  a  bill  of  exertions 
settled  containing  such  notice  and  spedflca- 
tlona  as  to  inauffldency  of  the  evidence  to 
support  certain  findings,  the  only  record  as 
to  what  motion  was  in  fact  made  Is  contained 
In  the  cleA's  entry  in  these  words:  "[Title  oC 
Court  and  Oause.]  October  7,  1904.  Motion 
for  new  trial  ordered  denied.  W.  J.  Kennedy, 
D.  C.  C.**  However,  as  we  think  the  action 
of  the  lower  court  must  be  snstalned  on  the 
merits,  we  do  not  think  It  necessary  to  pass 
on  the  technical  point  thus  raised. 

At  the  time  of  tbe  application  for  guardian- 
ship the  boy,  Vincent,  was  aged  three  years, 
and  the  girl,  Eleanor,  was  aged  eight  years. 
The  mother  of  the  children  died  when  the 
boy  was  four  months  old,  and  the  father 
died  October  7, 1908,  five  days  before  tbe  filing 
of  the  petition  by  appellant  Tbe  estate  of 
the  children  consists  In  an  Insurance  on  the 
life  of  their  father  in  the  sum  of  |3,000, 
payable  In  equal  shares  to  tbe  children. 
Appellant,  Flora  Dellow,  Is  an  aunt  of  the 
children  and  their  only  relative  In  this  state, 
while  respondent  is  In  no  way  related  to  the 
children,  but  had  had  the  care  and  custody 
of  the  girl  for  some  time  before  tbe  death 
of  the  father,  and  Immediately  upon  his  death 
took  the  custody  of  the  hoy  from  another 
stranger,  and  had  the  custody  of  "both  at  the 
time  of  filing  the  petition.  The  court  beard 
tile  two  petitions  together,  and  made  findings 
of  fact,  and  denied  tbe  petition  of  appellant 
and  granted  that  of  respondent  Appellant 
moved  (or  a  new  trial,  and  we  are  now  con- 
sidering her  appeal  from  the  order  denying 
such  motion. 

The  bill  of  exceptions  contains  a  stipulation 
that  it  contains  all  the  testimony  admitted  In 
the  case.  Among  other  things  the  court  found 
**that  It  Is  for  the  best  Interests  of  said  mi- 
nors that  said  Rose  A  Shields  should  be  ap- 
pointed guardian  of  their  persons  and  es- 
tates." The  parents  both  being  dead,  this, 


under  our  statute,  was  the  pfiramount  Issue 
to.  be  detenulned  by  the  trial  court  Section 
24if^  Civil  Oode«  proTldea  thal^  *^  awarding 
the  custody  of  a  minor,  or  in  appointing  a 
general  guardian,  the  court  or  officer  Is  to  be 
gaided  by  the  following  conalderatlona:  (1) 
By  what  appears  to  be  for  the  best  interests 
of  the  child  in  respect  to  its  temporal  and  Its 
mental  and  moral  welfare."  If  the  finding 
above  quoted  ia  suiqiKtrted  by  the  evldaic^  it 
Is  of  no  consequence  wheQi»  the  flndtog;  also 
made  by  the  court,  "that  said  7.  A.  Dellow 
[father  of  the  tdiildren]  requested  that  said 
Bose  A.  Shields  should  have  the  care  and  cus- 
tody of  Bald  minors,  and  should  act  as  their 
guardian,"  is  snpp<Hrted  the  evidence  or 
not  In  the  Matter  of  the  Guardianship  of 
Lewis,  a  Minor,  137  Oal.  682,  70  Pac.  02»,  the 
court  said:  "The  que8ti<m  aa  to  which  one 
of  these  two  parties  was  the  proper  par^  to 
be  appointed  guardian  over  the  perswi  of 
this  child  was  essentially  a  qnestton  of  ttxt 
for  tbe  trial  court  and  that  court  having 
decided  It,  and  there  being  substantial  evi- 
dence to  support  that  dedalon  this  court  will 
not  Interfere  by  setting  aside  the  order  for 
lack  of  evidence."  In  tbe  case  Just  referred 
to  tbe  prevailing  party  was  tbe  grandmother 
and  the  appellant  was  the  father. 

The  evidence  In  the  case  now  before  as 
shows  both  petitioners  to  be  worthy  people. 
Appellant  was  obliged  to  work  to  support  her- 
self. She  believed  that  her  brothers  and 
sisters  In  England  would  assist  her  to  support 
the  children.  She  came  here  from  England 
at  the  request  of  her  brother,  the  father  of 
the  children,  and  cared  for  them  until,  be- 
cause of  his  drinking  habits,  she  left  his 
home.  Respondent  Is  the  godmother  of  one 
of  the  children;  and,  upon  appellant  leaving 
the  home  of  tbe  father  of  the  children,  she, 
at  his  request  took  the  girl,  and  promised  to 
take  the  boy  when  he  became  older.  She  is 
a  dressmaker,  and  also  takes  k>dgers,  and  has 
resided  In  the  same  block  for  11  years.  She 
testified  that  she  was  fluaucially  able  to  take 
care  of  the  children,  and  that  sbe  could  and 
would  maintain  them  without  using  any  of 
the  money  which  may  come  to  them  from 
the  Insurance  on  tbe  life  of  their  father.  She 
la  of  the  same  religious  faith  as  was  the 
mother  of  the  children,  Is  tbe  godmother  of 
one,  as  before  stated,  and  her  sister  of  tbe 
other  child.  Both  petitioners  were  before  the 
Judge  of  the  trial  court,  and  their  manner 
and  appearance  were  open  to  his  observation. 
Under  these  conditions  we  cannot  say  that 
the  finding  under  consideration  Is  not  sus- 
tained by  the  evidence;  and,  as  It  Is  the  con- 
trolling factor  In  the  case,  the  order  appealed 
from,  as  well  as  the  Judgment,  must  be 
affirmed. 

It  Is  so  ordered. 

We  concur:  HABBISON,  P.  J.i  OOOP- 
BB,  J. 
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BRADLEY  t.  BUSH. 

(Court  «C  Aimeal,  Second  District,  OaUfor^ 
Aag.  81,  lOOS.) 

1.  Bixxa  AND  Notes  —  TunsFEB  —  IHDOBSE- 

MINT— LlABIUTT  OT  InDOBBEE. 
Where  the  inyee  of  mortgase  notes  execnt- 
ed  by  a  corporation  indorsed  and  delivered  them 
to  Oke  corporation  undw  ao  agreement  that 
the  latter  should  deliver  them  to  ■  stockholder 
to  secure  advances  to  tlio  corporatloiit  which  the 
corporation  did,  the  payee  was  not  liable  to 
the  holder  as  an  indoraer, 

2,  BVIDENCB— DEOLABATIOna  OW  DBOBDBIIT. 

In  an  action  on  the  notes  by  the  adminis- 
trator of  the  atockbolder  against  the  payee  and 
Indorser,  It  was  error  for  the  coart  to  ezdade 
declarations  by  intestate  to  the  custodian  of 
ihe  notes  at  the  time  he  received  them,  deny- 
ing that  he  had  booght  the  notes  and  stating 
that,  as  he  wa*  a  large  stockholder  in  the 
corporation  maker,  he  had  made  advances  of 
jnoney  to  the  corporation,  and  that  the  notes 
were  to  be  snrrendered. 

Appeal  from  Superior  Gonrt;  Kinfi  Ooim> 
ty;  W.  M.  Conley,  Judge. 

Action  by  Richard  Bradley,  as  adminis- 
trator, etc,  of  the  estate  of  James  A.  Bradley, 
deceased  against  B.  B.  Bush.  Judgm^t  In 
favor  of  plaintiff,  and  defendant  appeals 
from  an  order  denylog  his  motkm  for  ft 
new  trial.  Reversed. 

Rehearing  doOed  1^^  Supreme  Conrt  Octo- 
ber 80, 1906. 

.  C^isrles  Q.  Lwnberaini.  Htidaoa  *  PiTw, 
Bw  X  Hudson,  and  John  F.  Pryor,  toe  tniel- 
Isnt  H.  Soott  Jacobs  and  H.  W.  Bradley, 
for  respondent 

SMITH,  J.  Appeal  from  an  order  denying 
the  defendant's  motion  for  a  new  trial.  This 
Is  a  suit  by  the  administrator  of  an  alleged 
Indorsee  against  the  defendant  as  maker  and 
Indorser  of  two  promlssorr  notes  of  the  Sun- 
set Vln^ard  Company,  of  date  January  2S, 
1892,  for  the  sum  of  f 1,000  each.  The  notes 
became  due  on  January  1,  1898,  and  on 
nonpayment  were  duly  protested,  and  notice 
of  dishonor  given  to  the  defendant  The 
complaint  alleges  that  the  defendant  on 
or  before  February  1,  1894.  for  value  re- 
ceived, duly  indorsed,  transferred,  and  de- 
livered said  promissory  notes  to  the  deceased, 
Bradley,  the  Indorsee,  and  that  at  the  time 
of  his  death  he  was  the  owner  and  bolder  of 
the  notes.  The  answer  "denies  each  and 
every  material  allegation**  of  the  complaint; 
and  as  the  case  seems  to  have  been  tried  up- 
on the  theory  of  the  snffldmey  of  this  denial, 
all  of  the  allegations  of  the  complaint  are 
to  be  regarded  as  denied,  with  the  exception 
of  the  execution  of  the  promissory  notes, 
which  are  set  out  at  length.  It  Is  also  affirm- 
atively alleged  that  the  note  sued  on  was 
seenred  by  a  mortgage  on  real  property,  that 
there  waa  no  consideration  for  the  alleged 
Indorsement  and  transfer;  and  for  separate 
defense,  In  effect,  that  the  notes  In  question 
were  2  of  80  promissory  notes  made  to  de- 
f^idant  by  the  Snnset  Vineyard  Company 
as  part  of  the  purchase  price  of  certain  lands 
sold  to  it  by  the  defendant  wblcb  at  tba 


time  of  the  Indorsement  bad  been  set  to  vine- 
yard and  were  being  operated  as  such  by  the 
company,  which  owned  no  other  land,  aitd 
that  the  company,  of  which  Bradley  waa  a 
large  stockholder,  was  at  that  time  heavily 
Indebted  and  pressed  by  its  creditors,  and 
It  thns  became  necessary  for  them  to  raise 
a  large  amount  of  money,  which  could  be 
borrowed  only  from  Bradley;  and,  further 
(In  terms) :  "That  plaintiff's  intestate, 
James  A.  Bradl^,  shortly  prior  to  the  in- 
dorsement of  the  notes  sued  on  by  defendant 
complained  to  defendant  (who  was  a  stock- 
holder and  director  of  the  company)  that  the 
Sunset  Vineyard  Company  bad  paid  a  sum 
for  its  real  estate  greatly  In  excess  of  Its 
value,  and  desired  defendant  to  surrender 
some  of  the  notes  given  to  him  as  part  of  the 
purchase  price  for  said  land,  and  the  said 
James  A.  Bradley  wanted  and  was  anxious 
to  continue  the  raising  of  grapes  and  In  pur- 
suing the  business  of  the  corporation,  as 
aforesaid ;  that  It  was  then  proposed  by  said 
James  A.  Bradley  to  defendant  Bush,  that 
If  he  (Bush)  would  surrender  the  two  notes 
In  this  action  sued  upon,  said  Bradley  would 
advance  to  the  corporation.  Sunset  Vineyard 
Company,  the  face  value  of  said  notes,  with 
interest  which  said  proposition  was  accepted 
by  defendant  Bush,  and  thereupon  said  Bush 
indorsed  said  notes,  and  the  moneys  realized 
thereon  were  applied  to  the  payment  of  the 
debts  of  the  said  corporation  and  the  further 
carrying  on  of  its  business."  The  court 
found  that  the  allegations  of  the  complaint 
were  true,  that  the  notes  were  secured  by 
mortgage  as  alleged  in  the  answer,  that  it 
was  not  true  that  there  was  no  considovtlon 
for  the  defendant's  Indorsement  and  (In  the 
language  of  the  answer)  that  the  all^atlons 
of  the  defendant's  special  defense  were  true ; 
and,  on  these  findings.  Judgment  was  entered 
for  the  plaintiff. 

The  only  wltn«ffles  who  testified  in  the 
case  were  the  plaintiff  and  defendant  The 
former  testified  that  he  received  the  notes 
aft^  the  death  of  his  intestate  from  "Mr. 
Upton,  of  the  Central  California  Bank" ;  and 
he  says,  as  to  one  of  the  notes,  "I  think  It  was 
amongst  James  A.  Bradley's  papers,"  which 
was  all  he  knew  of  the  matter,  except  that 
he  had  received  no  payment  upon  the  notes. 
From  the  defendant's  testimony  It  ap[>ears 
that  at  the  date  of  the  transaction  the  notes 
were  In  the  hands  of  Mr.  Upton,  as  his  bailee, 
already  Indorsed;  and  as  to  the  terms  of 
the  transaction,  he  testifies  that  Bradley,  wbo 
was  the  largest  stockholder  In  the  company, 
proposed  to  It  "If  you  will  arrange  with 
Bush  to  surrender  those  notes  to  you,  I  will 
let  yon  have  the  money  to  go  ahead  and  take 
care  of  your  vineyard,"  and  also  that  he  said 
to  defendant  "If  you  will  surrender  those 
notM  to  the  company,  I  will  take  the  matter 
up  and  advance  the  company  suffldent 
money."  From  other  parts  of  the  testimony 
It  appears  that  the  understanding  was  that 
Bradley  waa  to  take  bom  the  compaoj  tha 
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notes  thna  surrendered  to  It  Thereni>on  the 
witneu  testiSea:  "I  gave  tbem  (that  Is,  tbe 
company)  an  order  on  Mr.  Upton,  who  held 
the  notes,  to  so  and  get  them."  Some  little 
eonftulon  la  produced  by  answers  of  the  wit- 
ness to  qnestiona  asked  him  on  cross-exami- 
nation ;  but,  on  the  whole,  It  may  be  gathered 
that  the  transaction  was  as  above  stated, 
and  on  the  close  of  his  testimony  the  de- 
fendant's attorneys  proposed  to  put  Mr.  Up- 
ton on  the  atand,  saying:  "We  expect  to 
prove  by  him  that  Mr.  Bush  sent  him  word 
to  give  up  those  two  notes  to  either  Mr.  Brad- 
ley or  some  other  representative  of  the 
Sunset  Vineyard  Company,  and  that  Mr. 
Bradley  came  to  Mr.  Upton,  who  had  the 
notes  In  his  prasesslon,  and  that  Mr.  Upton 
gave  tbem  to  Mr.  Bradley;  that  at  the  same 
time  Mr.  Upton  asked  Mr.  Bradley  whether 
he  had  been  buying  some  notes,  and  Mr. 
Bradley  said,  'No;  I  am  a  large  atockbolder 
In  tbe  Sunset,  and  I  have  got  to  advance 
some  money  to  them,  and  these  notes  are  to 
be  surrendered  up.* "  But  tbe  court  excluded 
tbe  evidence,  saying:  "There  is  the  same 
evidence  before  the  court  now.  I  don't  be- 
lieve there  can  be  any  dispute  as  to  the  facts 
of  tbe  case  at  all."  To  which  ruling  the  de- 
fendant excepted.  From  this  It  an>ears  that 
the  court  understood  the  transaction  as 
stated  above;  but  it  will  be  observed  that 
tbe  declarations  of  Bradley  to  Upton  had  not 
been  proved,  and  that  tbe  testimony  offered 
as  to  these  was  not  only  new,  bat  of  material 
importance.  For,  tbe  tranaactlon  being  as 
stated,  it  would  follow  tiiat  Buah  did  not 
Indorse,  transfer,  or  deliver  the  note  to  Brad- 
ley, but  to  tbe  company,  as  to  which  the 
transfer  and  indorsement  could  create  no 
obligation  (Civ.  Code,  {  S116) ;  nor,  indeed, 
could  It  have  any  effect  other  than  that  of  a 
mere  relinquishment  or  surrender  of  bis  title 
to  the  company.  Tbe  ordinary  effect  of  such 
a  transaction  would  be  to  extinguish  the 
obligation  itself;  hut  here,  by  agreement  be- 
tween Bradl^  and  the  corporation,  assented 
to  by  Bush — who  held  the  other  notes — the 
note  was  not  to  be  canceled,  but  was  to  be 
transferred  by  the  latter  to  Bradley,  to  be 
held  by  him  as  evidence  of  its  debt,  with  the 
beneflt  of  the  mortgage  security-  Such  an 
agre^ent  would  doubtless  be  valid,  and  its 
effect  would  be  to  keep  the  note  alive  and  to 
Test  tbe  title  in  Bradley.  But — assuming  the 
facts  to  be  as  stated  in  tbe  offer  of  proof — his 
title  would  come  to  blm  from  tbe  company, 
and  there  would  be  no  contract  of  transfer  or 
Indorsement  between  him  and  Bush,  nor, 
Indeed,  any  direct  contractual  relation  what- 
ever. Nor  could  Bradley  acquire  from  the 
company  any  right  of  action  against  Bush, 
since  tbe  company  Itself,  by  the  transfer  or 
surrender  to  it  of  Its  own  obligation,  did  not 
acquire  such  right  of  action.  That  such  was 
the  contract  might,  indeed,  have  been  Inferred 
from  tbe  uncontradicted  testimony  of  Busb» 
witbont  the  aid  of  the  testimony  offered, 
or.  Indeed,  It  might  be  Inferred  from  the 
S2  P.— 30 
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spedflc  facts  found  by  the  court,  If  th^  stood 
by  themselves.  But,  as  appears  by  tbe  find- 
ings as  to  tbe  transfer,  indorsement,  and 
delivery  of  tbe  note,  and  as  to  consideration, 
the  court  took  a  different  view,  and  It  is 
clear  that,  had  tbe  rejected  evidence  been 
admitted,  these  findings  could  not  be  sustain- 
ed. For  these  reasons,  the  ordw  appealed 
from  must  be  reversed. 

The  order  appealed  from  la  revorsed,  and 
the  cause  remanded  tta  new  triaL 

I  concur:  AULBN.  J.  • 

I  concur  for  tbe  sole  reason  that  I  think 
the  court  erred  in  excluding  the  offered  tes- 
tlmony  of  Upton:  GRAT,  P.  J. 


1  CaL  App.  M 
MANDAUT  v.  SMARTT  et  aL 

(Court  of  Appeal,  Second  J^istrict,  California 
Aug.  30,  1905.) 

1.  Appeai.— Objections— Complaint, 

Where,  in  a  suit  to  foreclose  a  mechanic's 
lien,  a  demurrer  to  the  complaint  was  overruled 
by  consent,  and  when  plaintiff  offered  bis  evi- 
dence defendant  bank  objected  because  the 
complaint  was  insuflicleDt  for  want  of  facts, 
in  that  it  was  not  alleged  that  there  had  been 
any  declaration  of  lien  filed  In  tbe  office  of  tbe 
coon^  recorder  as  required  by  law,  but  stat- 
ed that  it  only  desired  to  raise  two  pn^osi- 
tions.  neither  of  which  related  to  the  actual 
use  of  the  materials  in  the  building,  and  was 
wUIing  to  take  the  testimoDy  on  soch  matters 
and  submit  the  caae,  defendant  bank  conld  not 
object  on  appeal  to  the  complaint's  failure  to 
allege  that  the  materials  sued  for  were  aetoally 
nsed  In  the  building. 

2.  Mechanics'  Libns— Cuih  or  Libn. 

Where  a  claim  for  a  mechanic's  11^  con- 
taining tbe  matter  specified  by  Code  Civ.  Proc 
1 1187,  is  filed  within  the  time  required,  the  lien 
attaches,  and  it  Is  immaterial  whether  die 
claimant  s^Ied  it  a  "claim  of  Hen,"  or  a  "claim 
of  benefit  under  the  lien  law." 

S.  Save— Repaibs— AnniTions. 

Where   certain   counters   and  partitions 

S laced  in  a  buildin?  were  shown  to  be  such  ad- 
itlons  to  the  building  as  amounted  to  a  repair 
and  alteration  thereof,  they  were  properly 
styled  "repairs  and  alteratloiis"  In  a  el^m  tm 
a  mechanic's  lien. 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; J.  W.  Mabon,  Jndge. 

Action  by  H.  B.  Handary  against  8.  O. 
Smartt  and  others.  From  a  judgment  In 
fftTor  of  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  Eem  Valley 
Bank  appeals.  AflBrmed. 

Smith  ft  Allen,  for  appellant.  Reardan 
ft  Whitaker,  Geo.  W.  Whitaker,  and  Fred 
B.  Borton,  for  respondent 

ALLEN,  J.  Action  to  foreclose  a  me- 
chanic's lien.  Judgment  and  decree  for 
plaintiff.  From  the  Judgment,  and  an  order 
denying  a  new  trial,  the  defendant  Kern 
Valley  Bank  appeals. 

Tbe  first  qaestion  presented  upon  the 
appeal  is  as  to  the  sufficiency  of  tbe  com- 
plaint. Tbe  complaint  sets  oat  an  agree* 

Digitized  by  Google 


6G2 


82  PAQIFIG  BKPOBTEB. 


A 


ment  befv^eD  the  lessee  of  the  owner  and 
the  contractor,  by  which  the  latter  agrees 
to  famish  all  the  material  and  labor  and  to 
make  certain  alterations  and  repairs  to  a 
building.  It  further  alleges  that  he  fully 
completed  all  of  the  work  agreed  to  be 
done.  Following  this  it  Is  alleged  that  plain- 
tiff entered  into  an  agreement  with  said 
contractor  whereby  he  agreed  to  and  con- 
tracted to  furnish  him  certain  specifled 
materials,  which  were  to  be  used  In  mailing 
such  alterations  and  repairs,  and  which 
alterations  and  repairs  were  made  with 
the  knowledge  of  the  owners.  A  copy  of 
the  Hen  filed  of  record  is  incorporated  in 
the  complaint,  and,  after  the  usual  and 
ordinary  statements,  concludes  as  follows: 
"Wherefore  said  M,  R.  Mandary  claims  the 
benefit  of  the  law  relative  to  liens  of  me- 
chanics and  others  upon  real  property  as 
found  In  the  CJode  of  Clril  Procedure  of  the 
state  of  California."  It  must  be  conceded 
that  nowhere  In  the  complaint  la  found 
the  necessary  allegation  that  the  materials 
were  actually  used  In  the  building,  yet,  in 
view  of  the  conduct  of  all  parties  at  the 
trial,  such  omission  becomes  unimportant. 
The  transcript  shows  that  the  demurrer  to 
the  complaint  was  overruled  by  consent; 
that  upon  the  trial,  when  plaintiff  ofFered 
his  testimony,  counsel  for  defendant  bank 
objected  to  the  Introduction  thereof,  and 
in  such  objection  stated  that  It  was  "on  the 
ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. In  other  words,  that  the  pleadings 
do  not  show  that  there  has  been  any  declara- 
tion of  Hen  filed  in  the  office  of  the  county 
recorder,  as  required  by  law.  I  object  to 
the  introduction  of  any  testimony  with  the 
view  to  prevent  a  lien  being  declared 
against  the  Arlington  Hotel,  and  a  decree 
of  foreclosure  ordered."  Further  along,  be- 
fore the  court  passed  upon  the  objection, 
counsel  for  the  bank  said :  "There  are  only 
two  propositions  I  care  about  in  this  matter. 
We  deny  that  they  are  entitled  to  a  Hen 
to  a  partition  that  is  mentioned  in  the  com- 
plaint, and  to  tbe  counter,  and  I  am  satis- 
fied to  try  those  two  questions — to  take  the 
testimony  upon  those  two  matters  and  sub- 
mit the  case.  Let  tbe  objection  stand  to 
all  the  material,  and  you  may  prove  that 
the  material  set  forth  In  here  was  furnish- 
ed." This  statement  to  the  court  could 
have  had  no  other  effect  than  to  assure 
plaintiff  and  his  counsel  that  no  question 
would  be  raised  on  account  of  any  defect 
in  tbe  complaint  other  than  as  to  the  form 
of  lien;  that  they  might  prove  the  fact  of 
use  without  any  amendment  In  that  regard. 
And  to  permit  the  defendant  now  to  raise 
any  objection  to  the  comi-.aint  which  might 
have  been  obviated  by  a  timely  amendment 
would  be  unfair.  The  only  question,  there- 
fore, presented  by  the  exception  is  as  to 
tbe  sufficiency  of  tbe  lien  set  out  In  the 
complaint  Section  1187,  Code  ClT.  Ffoch 


provides  specifically  what  matters  and  things 
are  essential  to  be  stated  In  a  claim  of  lien, 
all  of  which  appear  In  this  lien.  Having 
stated  those  matters  and  filed  the  same  In 
due  time,  the  Hen  attaches.  It  Is  a  claim 
upon  Its  face,  and  a  claim  Is  all  he  is  re- 
quired to  verify  and  file;  and  it  Is  of  little 
consequence  whether  the  claimant  styles  It 
a  "claim  of  Men,"  or  a  "clatm  of  benefit  un* 
der  the  Hen  law." 

Tbe  defendant  next  contends  that  the 
eounter  and  partitions  were  neither  altera- 
tion nor  repairs,  but  additions.  Let  this  be 
conceded.  They  were  shown  to  be  such 
additions  as  amounted  to  a  repair  and  al- 
teration of  the  building,  and  therefore 
properly  styled  "repairs  and  alterations." 
Whether  they  were  permanent  In  their 
character,  and  l>ecame  part  of  the  structure 
by  the  manner  of  construction,  was  for 
the  trial  court  to  say  under  the  evidence, 
and  there  was  evidence  sufficient  to  warrant 
the  court  in  its  finding  that  they  were 
permanently  attached  to  the  building  and 
became  a  part  thereof. 

We  find  no  error  in  tbe  record,  and  tbe 
Judgment  and  order  are  affirmed. 

We  concur:  GRAY,  P.  J.;  SMITH,  J. 


1  (^1.  App.  Ul 

TERRACE  WATER  CO.  v.  SAN  ANTON- 
IO LIGHT  &  POWER  CO.  et  aL 

(Court  of  Appeal,  Second  DisCrictt  California. 

Aug.  30,  1905.) 

1.  Sales— ELECTBICtTT—pEESONAL  Pbopsbtt. 

Under  Civ.  Code,  %\  CM,  655,  663,  declar- 
ing that  any  thing  of  which  there  may  be  owner- 
ship is  "property"  under  the  Code,  that  there 
may  be  ownership  of  all  inanimate  things  which 
are  capable  of  appropriation  or  of  manuaj  de- 
livery, and  that  every  kind  of  property  that  is 
not  real  is  personal,  a  plaintiff  was  entitled  to 
recover  for  breach  of  a  contract  for  the  delireiT 
of  electricity  under  a  complaint  durging  a 
breach  of  a  contract  to  sell  and  deliver  "rer- 
Bonal  property." 

2.  Same— Genebai.  Damaoes— Plkadtno. 

Under  Civ.  Code,  8  3308,  providing  tfiat 
the  detriment  caused  by  the  breach  of  the 
seller's  agreement  to  deliver  personal  property, 
the  price  of  which  has  not  been  fully  paid  in 
advance,  is  deemed  the  excess,  if  any,  of  the 
value  <rf  the  property  to  the  buyer  over  the 
amount  which  would  have  been  due  to  the 
seller  under  the  contract  if  it  had  been  ful- 
filled, a  plaintiff  was  entitled  to  recover,  for 
breach  of  a  contract  for  the  sale  and  delivery 
of  electric  power,  the  difference  between  the 
contract  price  and  what  it  would  cost  to  pro- 
cure the  power  from  another,  under  a  general 
ad  damnum  clause  in  the  complaint. 
S.  Same— EsTOPraL. 

Where  a  seller  of  electric  power  wrong- 
fully put  an  end  to  the  contract,  and  prevented 
the  buyer  from  performing  it,  the  seller  was 
estopped  to  deny  that  the  buyer  had  not  been 
damaged  to  tbe  extent  of  his  actual  loss  and  his 
outlay  fairly  incurred. 

Appeal  from  Superior  Court,  San  Bernar- 
dino County;  Benjamin  F.  Bledsoe.  Judg& 

Action  by  the  Terrace  Water  Company 
against  the  San  Antonio  Light  &  Poww 
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Company  and  otbera.  From  a  jndgmait  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Otis,  Gregg  &  Surr,  for  appellants.  E.  R. 
Annable  and  H.  M.  WllUs,  for  respondent 

ALLEN,  X  This  action  is  based  npon  an 
allied  breach  of  contract  entered  into  be- 
tween plaintiff  and  defendants,  in  which 
findings  and  judgment  went  for  plaintiff. 
This  appeal  is  by  defendants  from  the  Jndg- 
ment^  snii^rted  by  a  bill  of  exceptions. 

The  defendant  corporation  on  March  19, 
1898,  entered  into  an  agreement  in  writing 
1^  which  it  obligated  Itself  to  fnmisli  and  de- 
liver to  plalntlflr  for  the  period  of  five  years, 
during  the  irrigating  season  of  each  year  and 
at  a  point  to  be  designated  by  tbe  plaintiff, 
on  lots  7,  8,  and  0,  block  25,  Bancho  San 
Bernardino,  a  contlnnons  service  of  24  honrs 
of  electric  power,  In  an  amount  not  less 
than  10  nor  greater  than  20  horse  power,  for 
the  STUD  of  $8.S0  per  horse  power  per  month ; 
it  being  agreed  that  plaintiff  should  hare  a 
reasonable  time  in  which  to  purchase  and 
place  in  working  order  necessary  machinery 
to  utilize  the  power  for  the  pumping  of  water 
teom  its  wells  situate  on  the  lots  before  men- 
tioned before  the  contract  should  become  op- 
oatlTe  for  tlie  flrrt  year.  The  defendant 
corporation  commenced  the  performance  of 
such  agreement,  but  in  December,  1900, 
destroyed  tbe  connections  between  its  plant 
and  plalntUTs  pumping  machinery,  and  there* 
aft«  refused  to  furnish  any  power  whatever, 
and  did  not  furnish  power  during  the  irri- 
gating seasons  of  1901  and  1902,  but  refused 
so  to  da  The  court  found  that  the  plaintiff 
was  required  to,  and  did,  for  the  10^  months 
cominrlslng  the  irrigating  season  of  tbe  2 
years  mentioned,  purchase  of  tbe  only  parties 
from  whom  such  power  was  obtainable,  and 
at  the  cheapest  rate,  power  with  which  to 
(^terete  Its  pumps,  at  a  monthly  cost  of  $86 
in  exceaa  of  the  cost  to  plaintiff  under  said 
contract  with  defendant,  the  aggregate  of 
wUch  excess  was  9903,  for  which  judgment 
was  rendered. 

Upon  tbe  trial  the  court  below,  under  a 
general  averment  of  damages,  admitted  evi- 
dence^ against  the  obJectionB  of  defendant, 
traiding  to  show  that  TO  inches  of  vrater  was 
necessary  to  irrigate  the  lands  described  lu 
the  complaint  and  upon  which  was  situate  the 
pumping  plant  This  proof  of  such  use  of 
water,  its  extent,  and  necessity,  was  not  es- 
soitlal  in  establishing  plaintlffB  rights  under 
the  contract,  nor,  perhaps,  under  the  alle- 
gations of  the  complaint  admissible.  But 
it  is  apparent  from  the  findings  that  noth- 
ing was  considered,  and  nothing  entered  Into 
the  judgment,  by  way  of  special  damages, 
and  the  oror  was  not,  therefore,  pr^ndidal. 

The  court  further  admitted  evidence  tend- 
ing to  show  that  plaintiff,  after  the  breach, 
in  order  to  obtain  the  power  agreed  to  be 
fnrnisbed  to  it  by  defendant  entered  Into  an 
agreement  in  writing  with  another  power 


1  c(mipany,  from  which  It  (ditalned  tbe  power 
for  the  delivery  of  which  defendant  was  in 
default ;  and  the  full  executloa  thereof  and 
the  payment  for  sudi  power  was  established. 
For  the  excess  cost  over  that  wblcta  would 
have  resulted  to  plaintiff,  had  defimdant  per- 
formed its  contract  and  for  this  excess  oost 
and  nothing  else,  the  court  rendered  Judg- 
ment Appellant  Insists  that  such  evidence 
was  inadmissible  under  the  general  ad  dam- 
num clause  of  the  complaint  The  contract 
set  out  in  the  complaint  was  in  refer «ice  to 
tbe  sale  and  delivery  of  personal  iwoprarly. 
The  thing  of  which  th^  may  be  ownership 
Is  called  property  under  our  Code.  Civ. 
Code.  I  654.  There  may  be  ownership  of  all 
InAnimate  things  which  are  capable  of  ap- 
propriation or  of  manual  delivery.  Ctv. 
Code,  {  655.  Every  kind  of  property  that 
is  not  real  Is  peraonaL  Ov.  Code,  I  668. 
It  may  he  regarded  as  a  solecism  to  say  that 
one  may  own  a  thing  not  ansceptlble  of  def- 
inition and  the  nature  and  character  of 
which  is  practically  unknown,  yet  when  one 
gathers  from  the  elements  an  ene^  or  force 
which  he  may  atOM,  transmit,  and  utUlae, 
he  thereby  apprt^rlatea  to  hia  own  use  that 
thing,  whatever  it  may  be^  and  It  ia  a  sub- 
ject of  ownerdilp,  of  barter  and  sal^  so  ItHig 
as  it  is  in  possession.  The  defendant  1^  tba 
contract  agreed  to  aell  tiie  tnergj  in  wlddi 
It  had  an  ownorsfalp,  and  to  deliver  Uie  same 
at  stated  times  in  fixed  amounts ;  and,  as  vp- 
pears  ttom  tbe  contract,  the  price  thereof  bad 
not  been  fully  paid  in  advance.  Section  8308, 
Civ.  Code,  provides:  "The  detriment  caus- 
ed by  the  breach  of  a  seller's  agreement  to  de- 
liver persimal  property,  the  price  of  whldi 
has  not  been  ful^  paid  In  advance,  is  deaned 
to  be  the  excess,  if  any,  of  the  value  of  the 
property  to  tlie  buyer  over  the  amount  which 
would  have  been  due  to  the  seller  under  tlie 
contract*  If  It  bad  been  fulflHed.**  'niamagm 
whldi  necessarily  result  from  the  act  com- 
plained of  are  denominated  'general  dam- 
ages,' and  may  be  proved  under  the  ad  dam- 
num clause  •  •  •  Tlie  defendant  must 
be  presumed  to  be  aware  of  the  damages 
whldi  necessarily  residt  from  the  act  done, 
and  cannot  be  held  to  be  taken  by  sui^se." 
Treadwell  v.  Wbittlor,  80  Cal.  679,  22  Pac. 
266,  6  L.  B.  A.  488,  13  Am.  Bt  Bep.  176. 
"Special  damf^Ees  must  be  alleged  sf^ly  tor 
the  purpose  of  giving  defendant  notice  of 
plaintUTa  claim.**  Bristol  Mfg.  Co.  v.  Grid- 
ley,  28  C<mn.  201.  The  parties  to  a  contract 
of  the  character  set  out  In  the  complaint 
must  be  held  to  have  had  in  view  the  dam- 
ages provided  by  law  for  its  violation,  and 
the  minimum  of  damages  must  ct  necessity 
be  tlie  procurement  from  another  of  that 
which  tbe  defoultlng  party  failed  to  deliver. 
To  so  act  is,  by  our  Supreme  Court,  in  Mabb 
T.  Stewart  81  Pac.  1OT8,  held  to  be  a  duty 
as  an  observance  of  the  principle  that  one 
Injured  must  exercise  reasonable  care  to 
render  the  Injury  as  light  as  pmsible.  In 
this  case  the  Injured  party  did  not  permit 
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special  damages  to  the  groTea  and  land  for 
the  irrigation  of  which  the  contract  was  ob- 
Tlonaly  made,  bnt  did  that  which  produced 
the  least  injnrr.  It  certainly  cannot  be  said 
that  one  violating  a  contract  cannot  be  sup- 
posed to  contemplate  as  a  result,  and  one 
whlcb  would  necessarily  follow  Its  violation, 
that  which  would  produce  the  least  possible 
Injury.  Notice  Is  not  essential  when  only 
such  claim  is  sought  to  be  established.  The 
party  who  voluntarily  and  wrongfully  puts 
an  end  to  a  contract  and  prevents  the  other 
party  from  performing  It,  Is  estopped  from 
denying  that  the  Injured  party  has  not  been 
damaged  to  the  extent  of  his  actual  loss,  and 
his  outlay  fairly  Incurred.  U.  S.  v.  Behan, 
UO  TJ.  S.  338.  4  Sup.  Ot  81,  28  L.  Ed.  168. 

The  proposition  advanced,  that  a  party 
may  disr^ard  his  obligations  and  confidently 
assume  that  the  only  consequence  thereof  Is 
a  nominal  damage,  and  that  such  nominal 
damage  la  all  that  necessarily  follows  such 
violation,  and  all  that  can  reasonably  be  an- 
ticipated ta  a  praulty,  should  have  no  sup* 
port 

We  find  no  error  In  tba  record,  and  the 
judgment  Is  afllnned. 

We  concur:  OBAT,  P.  J.;   SMITH,  J. 


1  Cftl.  App.  HI 

DALLMAN  V.  FRANK  <t  al. 

(Court  of  Appeal.  First  District,  CaUfomla. 
Sept.  7,  IflOS.) 

1.  AFPIAI>— FlIIOinOB— EVIDEKCS. 

The  findings  of  a  court  will  be  upheld  In 
the  appellate  court,  if  there  In  any  evidence  which 
by  any  reasonable  constrnction  tends  to  support 
th«Q,  and  in  making  its  decision  the  trial  court 
is  at  lilierty  to  consider,  not  only  the  testimony 
given  at  the  trial,  bnt  all  inferences  of  fact 
which  may  be  reasonably  drawn  from  the  facts 
•stabliahed  by  the  testinuHiy. 

[Ed.  Note.— For  eases  in  point  see  vol.  S, 
Gent  Dig.  Appeal  and  Drror,  fil  3979-3982.] 

2.  BXBCUTOBS  AlID  ADlOinSTBATOBS— SUVICES 
BeHDBKD  DaCBDERT— Bvidbnci. 

In  an  action  for  services  rendered  testa> 
trii  in  her  last  Illness,  evidence  held  to  sastaln 
a  finding  that  such  services  were  rendered  with- 
oat  an  mtenticui  to  diarge  therefor. 
&  WoBK  Ann  Labob— PBBBincmoii  or  Covt- 

TRACT. 

The  presumption  of  a  contract  wfaldi  the 
law  implies  on  proof  of  the  rendition  of  serv- 
ices. In  the  absence  of  anv  showing  of  the 
circumstances  under  which  tney  were  rendered, 
ceases  to  exist  when  it  la  shown  that  they 
were  merely  sach  offices  as  one  friend  would 

Serform  for  another  In  time  of  sickness  and 
istress,  either  by  way  of  pbndcal  aid  or  in  the 
comfort  of  personal  companionship. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  CO, 
Cent  Dig.  Wwk  and  Labor,  H  11»  14.] 

Appeal  ftom  Bnperlor  Court  City  and 
County  of  San  Francisco;  J.  C  B.  Hebbard, 
Judge. 

Action  by  Fannie  Dallman  i^alnst  J.  3, 
Frank  and  othOTS,  as  executors  of  the  estate 
«f  Lissetto  Gbesn^,  deceased.  From  a  jndg- 
vuit  in  tkviv  of  d^endant^  and  from  an 


order  denying  plalntUTs  motion  for  a  new 
trial,  she  appeals.  Afflrmed. 

E  A.  Brldgford,  for  a^ellant  I*  U  Solo- 
mons, for  respondents. 

HARBISON,  P.  J.  The  plaintiff  brought 
this  action  to  recover  $915  from  the  defend- 
ants, as  executors  of  the  last  will  and  testa- 
ment of  LIssette  Chesney,  deceased,  as  the 
reasonable  value  of  services  alleged  to  have 
been  rendered  to  the  decedait  In  her  lifetime 
at  her  special  Instance  and  request  The 
defendants.  In  their  answer,  do  not  deny  that 
services  were  rendered  by  the  plaintiff  to 
the  decedent  but  they  allege  that  whatever 
services  were  so  rendered  were  mere  friendly 
and  neighborly  ofilces  performed  by  the  plain- 
tiff of  her  own  accord,  and  were  rendered 
voluntarily  and  gratuitously,  and  for  which 
no  promise  of  payment  was  ever  made  by 
the  decedent  either  expressly  or  by  Impllca'* 
tlon.  Upon  the  trial  of  the  cause  the  court 
found  that  the  services  were  not  rendered 
at  the  instance  and  request  of  the  deceased, 
but  were  performed  by  the  plaintiff  volun* 
tarlly  and  gratuitously  of  her  own  motion, 
and  were  acts  of  friendship,  having  no  pecun- 
iary valu&  Judgment  was  thereupon  ren- 
dered in  favor  of  the  defendants,  from  which 
and  from  an  order  denying  her  motion  for  a 
new  trial  the  plaintiff  has  appealed,  and 
urges  In  support  of  the  appeal  that  the 
above  findings  of  the  court  were  not  snstaia- 
ed  by  the  evidence. 

The  findings  of  a  court  like  the  verdict 
of  a  Jury,  will  be  upheld  In  the  appellate 
court  If  there  is  any  evidence  which,  by 
reasonable  construction,  tends  to  support 
such  findings;  and  in  making  Its  decision 
the  trial  court  is  at  liberty  to  take  Into  con- 
sideration, not  only  the  testimony  given  at 
the  trial,  but  also  all  Inferences  of  fact  which 
may  be  reasonably  drawn  from  the  facts 
established  by  such  testimony.  Upon  an 
appeal  the  burden  is  upon  the  appellant  to 
show  mtir  in  the  court  below,  and  although 
the  appellate  court  may  be  of  the  opinion 
that  on  the  evidence  In  the  record,  It  would 
have  reached  a  different  conclusion.  It  Is  not 
for  that  reason  authorized  to  set  aside  tha 
findings  of  the  trial  court  If  the  evidence 
Is  such  that  reasonable  men  may  reach  dif- 
ferent conclusions  thereon  the  findings  of 
the  trial  court  must  be  sustained. 

The  main  issue  before  the  superior  court 
was  the  character  of  the  services  rendered 
the  deceased;  the  plaintiff  seeking  to  show 
that  they  were  rendered  as  a  nurse,  and  the 
defendants  that  they  were  mere  friendly 
offices  gratuitously  performed.  It  appears 
from  the  evidence  that  Mrs.  Chesney  lived 
In  the  upper  flat  of  a  building  on  Sixth 
street  of  which  she  was  the  owner,  and  that 
the  plaintiff,  with  her  hnsband  and  family, 
lived  In  the  flat  immediately  beneath,  and 
had  lived  there  for  several  years  as  the 
tenant  ot  Mm.  Chesney  and  of  her  husband 


Digitized  by  Google 


Ca]J[  DALLMAN  t.  FRANK.  SOS 


]n  his  Ilf«tlni&  During  this  period  thd 
famlUefl  of  tbe  plsinUff  and  of  Mra.  Cheaney 
appear  to  have  been  on  friendly  and  social 
terms,  frequently  visiting  eacb  other  In  their 
recpectiTe  apartments.  Upon  the  lower 
floor  of  the  bnlldlng  there  was  a  saloon, 
which  had  been  occupied  by  Mr.  Chean^  in 
his  lifetime.  He  died  in  February,  1809, 
and  after  Ms  death  Mrs.  Chesney  carried  on 
the  bwlness  with  the  aid  of  the  employes 
which  he  bad  had  during  his  lifetime.  She 
had  beoi  troubled  with  asthma  for  several 
years,  luid  In  the  latter  part  of  August,  1899, 
she  was  taken  seriously  111,  and  died  In  Octo- 
ber of  that  year.  The  evidence  of  tbe  nerr- 
ioes  rendered  1^  the  plaintiff  rdates  to 
two  p^lods  of  time — ^the  first  from  the  time 
of  Ur.  Ghesney's  death  until  the  latter  part 
of  August,  when  iSxa.  Gbesn^  was  taken  111, 
and  tbe  other  from  that  time  until  her  death. 
There  was  no  testimony  of  any  direct  em- 
ployment of  the  plalntUt  but  her  husband 
testified  with  reference  to  the  first  of  these 
periods  that  on  the  day  that  Mr.  Chesney 
died  Mrs.  Chesney  '"sent  for"  his  wife 
come  to  her  aid,**  and  that  be  "told  her  to 
go^;  but  the  terms  of  the  message  or  the 
character  of  flie  aid  requested  was  not 
shown,  and,  although  he  purported  to  state 
their  diaracter,  his  testimony  thoeon  was 
greatly  impaired  by  his  subsequent  state- 
ment that  during  this  time  he  was  occupied 
in  his  store,  and  had  not  the  slightest  idea 
of  what  bis  wife  did  with  Mrs.  Chesney 
during  the  day,  thus  leaving  tbe  court  to 
consldor  this  portion  of  his  testimony  as 
mere  hearsay.  His  testimony,  and  that  of 
other  witnesses  for  tbe  plalntifr,  'ttiat  during 
this  period  the  plaintiff  devoted  the  whole 
of  her  thue  to  the  care  of  Mrs.  Chesn^; 
ttat  Mrs.  Chesney  could  not  get  out  of  her 
room  to  get  anything,  and  that  for  that  rea- 
son she  required  the  plaintiff  to  wait  on 
her;  that  tbe  condition  of  Mrs.  Chesney  was 
mcb  as  to  require  her  nrntlnuous  servlcea— 
was  in  direct  conflict  with  the  testimony  of 
the  employes  In  tbe  salo(m  that  during  this 
period  Bfrs.  Chesney  came  Into  the  aaloon 
«very  morning  and  evening  two  or  three 
times  a  day,  attending  to  ber  business  ^ere, 
and  would  remain  sometimes  two  hours  at 
a  time,  and  also  with  the  testimony  of  one 
•of  the  defendants  that  he  visited  her  during 
this  period  at  different  hours  of  the  day, 
morning,  afternoon,  and  evening,  nearly 
day,  and  found  her  In  her  ofOce  attend- 
ing to  her  business,  that  during  this  period 
he  had  never  seen  tbe  plaintiff  In  the  ai>art- 
ments  of  Mrs.  Chesney,  and  with  one  or  two 
exceptions  had  never  seen  her  with  Mrs. 
Chesney,  and  bad  never  seen  her  doing  any- 
thing tix  Mrs.  Chean^.  When  Mrs.  Chesney 
was  taken  ill  in  August,  a  physician  was 
-called  to  attend  her,  who  visited  her  dally 
frtnn  that  time  until  her  death,  and  during 
that  period  she  also  bad  the  attendance  of 
two  nurses,  one  in  the  daytime,  and  the 
'Other  during  the  night  The  only  testimony 


of  any  qieclflc  service  rendered  by  the  plain* 
tiff  during  this  period  was  that  given  by  the 
day  nurse,  to  the  ^ect  that  the  plaintiff  visit- 
ed the  idckroom  nearly  every  day  at  dUfrarait 
hours  In  the  day,  and  was  there  <»i  an  aver- 
age about  an  hour  and  a  half  each  day, 
and  that  while  there  she  would  sit  1^  the 
side  of  Mrs.  Chesney,  and  fan  her  and  rub 
her  with  alcoboL  Tbe  nurs^  howevor,  said 
that  she  did  this  of  her  own  accord  and 
without  any  request  The  night  nurse  testi- 
fled  that  the  plaintiff  waa  in  tbe  reran  every 
night  that  Mrs.  Chesney  often  wanted  het 
to  sit  there,  and  that  she  would  sit  by  her 
and  talk  to  1^  and  comfort  her.  She  did 
not  testify^  that  any  servlees  were  rendered 
by  the  plaintiff  other  than  Ibose  of  comfort 
The  attending  physician,  who  visited  Mrs. 
Chesney  several  times  eacb  day  during  hor 
Illness,  stated  that  be  would  not  say  that  the 
plaintiff  waa  actli^  as  a  nurs^  but  that 
she  was  giving  such  care  as  a  well  woman 
might  extend  to  a  sick  woman;  that  she  was 
a  great  moral  comfort  to  Mrs.  Chesney,  be- 
sides the  physical  aid  she  extended  to  her. 
The  defendant  Frank  testlfled  that  during 
this  period  he  visited  Mrs.  Chesney  every 
day  and  night  snd  remained  there  some- 
times an  hour  and  sometimes  longer,  and  at 
times  bad  remrlned  all  night;  that  he 
saw  the  plaintiff  there  nearly  every  time 
went,  but  that  be  nevw  saw  her 
doing  anything  other  than  to  sit  there 
and  fan  Mrs.  Chesney  an4  rub  her 
bands. 

It  may  be  assumed  Ibat  In  determlnli« 
tbe  Issues  before  it  the  superior  court  took 
into  consideration  the  friendly  relattons 
shown  to  have  existed  between  the  plalur 
tiff  and  Mrs.  caiesney,  and  that  it  made  the 
reasonable  Infermce  therefrom  that  tbe  mes- 
sage from  Mrs.  Chesney  to  the  plaintiff  on 
the  day  of  her  husband's  death  to  come  to 
her  aid  was  rather  a  request  for  the  com- 
fort of  a  companion  In  her  affliction  than 
for  tbe  purpose  of  giving  employment  to 
the  plaintiff;  that  much  of  the  testimony 
given  on  her  behalf  was  eltiier  hearsay  or 
the  opinion  of  the  witnesses,  and  was  In 
many  essential  respecte  contracted  hy  other 
witnesses;  the  absence  of  any  direct  evi- 
dence that  tbe  plaintiff  had  rendered  any 
specific  services  as  a  nurse  to  Mrs.  Chesney 
prior  to  her  last  sickness;  tiiat  by  reason 
of  evidence  of  tbe  physical  abilltr  of  Mrs. 
Chesney  to  care  for  herself  during  the  period 
prior  to  her  illness,  and  her  employment 
of  two  experienced  nurses  during  her  llin^ 
she  was  under  no  necessity  of  uking  for 
the  services  of  tbe  plaintiff;  that  tbe  serv- 
ices shown  to  have  been  rendered  by  the 
plaintiff  during  the  illness  of  Mrs.  Chesney 
were  friendly  and  social  merely.  In  thus 
considering  their  nature  Its  finding  that  the 
services  were  gratuitous  and  without  any 
expecUtion  of  reward  cannot  be  said  to 
be  without  evidence  for  its  support.  The 
presumption  of  a  contract  which  the  law  im- 
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plies  upon  proof  that  one  has  rendered  serr- 
Icea  to  another,  In  the  absence  of  any  show- 
ing of  the  circumstances  under  which  they 
were  rendered,  ceases  to  exist  when  It  Is 
shown  that  they  were  merely  such  offices 
as  one  friend  would  perform  for  another  In 
time  of  sickness  or  distress,  either  by  way 
of  physical  aid  or  in  the  comfort  of  persona] 
companionship.  See  Moulin  t.  Golumbet,  22 
Cal.  60S.  After  finding  that  the  services 
rendered  by  the  plalntUf  were  gratuitous, 
the  Issue  respecting  the  ralue  became  Im- 
material, and  the  failure  to  make  a  finding 
thereon  was  not  error.  For  the  same  reason 
the  plaintiff  suffered  no  harm  from  the  ad- 
mission In  evidence  of  Mrs.  Chesney's  will. 
The  Judgment  and  order  are  affirmed. 

We  concur:   HALI^  J.;  COOFEB,  J. 


1  CaL  App.  £38 

NASON  et  al.  t.  JOHN  et  al. 

(Conrt  of  Appeal,  First  District,  California. 

Sept.  0,  1905.) 

L  Appeal— Notice— Parties. 

Codefendants  not  served  with  process  and 
not  appeariniF,  and  against  whom  no  judgment 
is  taken,  utea  not  be  served  with  notice  of  ap- 
peal. 

[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  $  2136.] 

2.  Matebiauiah's  Iiun  —  Fobeclobubx  — 

Complaint. 
The  complaint.  In  an  action  by  a  material- 
man against  the  owner  for  the  value  Of  material 
fnmlsbed  the  contractor  for  work  on  defend- 
ant's house,  failing  to  state  that  at  the  time  of 
filing  notice  of  lien  or  bringiDg  the  action  any- 
tiling  was  owiDg  from  defendant  to  the  con- 
tractor, or  any  fact,  such  as  premature  pay- 
ment, that  under  Code  Civ.  Proc.  §  1184,  might 
give  a  lien,  fails  to  state  a  cause  of  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent  Dig.  Mecbanica'  Liens,  8  506.] 

Appeal  from  Superior  Conrt,  City  and 
County  of  San  Frandaco;  J.  O.  B.  Hebbard, 
Judge. 

Action  by  R.  N.  Nason  and  others  against 
WUliam  John  and  others.  Judgmoit  for 
plalntitFs,  and  defendant  John  appeals. 
Reversed. 

Otto  torn  Sndffli,  for  appellant  C  L,  Dam, 
for  respondents. 

HALL,  J.  Defendant  WllUam  John  ap- 
peals from  a  judgment  foreclosing  a  material- 
man's lien  for  f 129.39  against  him  as  owner. 

Respondent  In  his  brief  moves  that  the 
appeal  be  dismissed,  because  no  notice  of 
ajqieal  was  sored  on  Wlllams,  the  contract- 
or and  codef«idant  with  appellant  The 
decree,  however,  recites  that  "defendant  G.  A. 
Wlllams,  not  havli^  been  served  with  pro- 
cess, was  not  before  the  court"  No  judgment 
was  taken  against  Wlllams.  Defendants 
not  served  with  process  and  not  appearing, 
and  against  whom  no  judgment  is  taken, 
need  not  be  served  with  notice  of  appeal. 
Terry  t.  Superlnr  Court.  110  Cal.  87,  42  Pac. 
4M;  Hinkel  t.  Donohue^  88  CaL  097. 26  Faa 


874 ;  Merced  Bank  v.  Rosenthal  et  at.,  99  CaL 
39,  31  Paa  849.  38  Pac.  732 ;  Clarke  t.  Mobr 
et  al.,  126  Cal.  540,  58  Pac.  176.  The  motion 
to  dismiss  the  appeal  Is  denied. 

Appellant  contends  that  the  judgment  must 
be  reversed  for  the  reason  that  the  complaint 
states  no  cause  of  action  as  against  appelant 
This  contention  must  be  sustained.  The 
action  Is  by  a  materialman  against  the  own- 
er {appellant)  for  the  value  of  material 
(paints,  eta)  furnished  the  contractor  for 
the  painting  of  the  house  of  appellant  There 
is  in  the  complaint  no  attempt  to  allege  that 
at  the  time  of  filing  tlie  notice  of  lien,  or  of 
bringing  the  action,  there  was  anything  owing 
from  the  owner  (appellant)  to  the  contractor, 
nor  Is  any  attempt  made  in  the  complaint  to 
allege  any  fact,  such  as  a  pr^nature  pay- 
ment by  the  owner  to  the  contractor,  or  the 
like,  that  under  section  1184,  Code  Civ.  Proc, 
might  be  claimed  to  give  the  materialman  a 
lien  against  the  property  of  the  owner  for  the 
value  of  his  materials.  That  such  an  allega- 
tion is  necessary  to  state  a  cause  of  action  in 
this  class  of  cases  is  well  settled  by  the  fol- 
lowing authorities:  Turner  v.  Strenzel,  70 
Cal.  28,  11  Pac.  389;  Whlttier  v.  HoUister, 
64  Cal.  283,  30  Pac.  846 ;  Rosenkranz  v.  Wag* 
ner,  62  Cal.  151;  Wells  r.  Cahn,  61  Cal.  423; 
Renton  t.  Conly,  49  Cal.  185.  See,  also, 
Harmon  v.  S.  F.  &  S.  R.  R.  R.  Co.,  86  CaL 
617,  25  Pac.  124;  Southern  CaL  L.  Co.  v. 
Jones,  183  Cal.  242,  65  Paa  378;  Dlngl^  t. 
Greene,  64  Gal.  833. 

There  Is  no  allegation  In  the  complaint 
that  the  contract  between  the  owner  and  the 
contractor  was  for  an  amount  exceeding 
$1,000,  and  therefore  the  contract  was  not 
such  an  one  as  is  required  to  be  In  writing  and 
recorded,  and  the  whole  contract  price  may 
have  properly  been  payable  In  advance,  or  In 
such  Installments  and  at  such  times  as  the 
owner  and  contractor  may  have  agreed  njfoa. 
Southern  Cal.  L.  Co.  v.  Jones,  snpra. 

Judgment  is  reversed. 

We  concur:  HARRISON,  P.  J.;  COOP- 
ER, J. 


I  Cal.  App.  5SS 
SHERWOOD  et  al.  v.  WALLIN. 

(Court  of  Appeal,  First  District,  California. 

Sept  6,  1005.) 

L  Contracts  —  Specific  Pebfobuahcb--Ao- 
EQUATE  Remedy  at  Law. 

Defendant  agreed,  In  consideration  of  5,000 
shares  of  a  block  of  17,500  shares  of  the  stock 
of  a  mining  company  to  be  given  to  him,  and  in 
further  consideration  of  the  dismissal  of  a  suit 
concerning  the  17<600  shares,  to  effect  a  settle- 
ment with  the  claimant  of  such  disputed  stock, 
Hurrender  the  certificate  for  cancellation,  re- 
ceive 5.000  shares,  and  cause  to  be  issued  to 

}>laintiffs  the  balance.  Held  that,  where  plaintiffs 
n  a  suit  to  compel  specific  iwrformance  of  such 
agreement  alleged  that  with  the  12,500  shares 
they  would  have  a  majority  of  the  stock  of  the 
company,  while  if  defendant  retained  the  17,- 
500  shares  he  would  control  a  majority  of  the 
stock,  would  so  conduct  the  affairs  of  the 
company  as  to  destroy  the  mine  of  the  stodt 
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owned  by  plaintiffs,  and  that  the  Btock  was  of 
VBcertatn  value  in  tbe  market  at  the  time,  bat 
would  be  of  great  value  it  jplaintiffii  were  en- 
abled to  retain  their  control  of  tbe  company 
and  defendant  was  not  permitted  to  secure 
control,  the  complaint  showed  that  plaintiffs 
did  not  have  an  adequate  remedy  at  law. 

2.  Samx— Findings. 

Where,  in  a  suit  for  specific  performance 
of  an  agreement  to  surrender  certain  corporate 
stock  for  cancellation  represented  by  certificate 
No.  7,  the  court  found  that  defendant  had 
Dot  snrrendered  such  certificate  for  17,500 
shares  of  the  stock,  and  defendant's  answer 
alleged  that  be  was  entitled  to  retain  such 
shares,  and  he  testified  that  he  bad  done  so. 
bnt,  in  order  to  perfect  an  appeal,  he  deposited 
17,S00  Bharea  of  the  stock  represented  by  cer^ 
tificate  No.  128,  an  objection  that  the  conrt 
erred  in  finding  that  defendant  had  not  sur- 
rendered certificate  No.  7  was  unsustainable, 
as  the  change  in  the  certificates  did  not  affect 
tbe  identity  of  the  stock. 

3.  Appeal— FoBHAi.  Ebbobs. 

tTnder  tbe  express  provisions  of  Code  Civ. 
Proc.  g  475,  tbe  appellate  court  is  required  to 
disregard  errors  in  mere  form  that  do  not 
affect  the  substantial  rights  of  the  parties. 

[Eid.  Note. — For  cases  in  point,  see  toL  8, 
CenL  Dig.  Appeal  and  Error,  $  4540.] 

Ai^raal  from  Snperlor  Ooort,  City  and  Coun- 
ty of  8u  Francisco;  Frank  EL  Kerrigan, 
Judge. 

Action  by  Lt.  M.  Sherwood  and  others 
against  Frank  A.  WalUn.  From  a  judgment 
In  favor  of  plalntlftB,  defendant  a|^>eal8. 
Affirmed. 

BJdwln  li^  Forster,  for  appellant  Pnrcell 
Rowe,  for  respondents. 

HALL,  J.  Action  for  tbe  Bpeciflc  perform* 
ance  of  a  contract,  in  which  plalntlffa  secured 
a  Judgment,  and  defendant  appeals  from  the 
judgment  on  tbe  judgment  roll  and  a  bill  of 
exceptions. 

Appellant  demurred  to  the  complaint,  and 
now  uiges  that  "the  demurrer  should  have 
been  sustained  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  defendant, 
in  that  it  does  not  state  facts  showing  that 
tbe  plaintiffs  have  not  a  plain,  speedy,  and 
adequate  remedy  at  law."  In  support  of  this 
contention  appellant  cites  us  many  authorities 
to  tbe  effect  that  specific  performance  will  not 
be  decreed,  except  where  plaintiff  has  no 
plain,  speedy,  and  adequate  remedy  at  law. 
Senter  v.  Davis,  38  Cal.  450;  White  v.  Fratt, 
13  Cal.  521;  Duff  v.  Fisher,  15  Cal.  375;  Imlay 
T.  Carpentier,  14  Gal.  173;  Moulton  y,  Knapp, 
85  OaL  385.  24  Pac.  803.  Conceding  the  gen- 
eral rule  to  be  aa  claimed  by  appellant,  we 
think  that  plalntUEs,  by  tbe  all^ationa  of 
th^r  cmnplalnt,  brought  themselves  within 
the  mle.  The  complaint  is  quite  long;  but, 
in  order  to  understand  the  question  involved, 
we  will  endeavor  to  state  the  salient  facts 
alleged.  By  way  of  Inducement  it  Is  alleged 
that  plaintiffs  and  one  George  W.  Mann  had 
entered  into  a  contract  for  the  formation  and 
jfftHuotlon  of  the  Golden  Key  Mining  Com- 
pany; that  it  bad  been  agreed  that  a  certificate 
for  17,600  shares  of  the  stock  should  be  issued 


to  said  George  W.  Mann,  but  left  In  escrow 
with  one  of  the  plaintiffs,  J*  M.  Sherwood, 
until  said  Mann  should  fully  perform  the 
things  agreed  by  him  to  be  performed;  that 
said  stock  (certificate  No.  7)  was  Issued  and 
placed  In  the  hands  of  said  Sherwood;  that 
thereafter  Mann  brought  a  suit  In  claim  and 
delivery  In  the  United  States  Circuit  Court 
for  said  stock,  and  In  such  suit  the  United 
States  marshal  took  possession  of  said  certifi- 
cate of  stock  and  held  the  same  until  given  up 
as  thereinafter  alleged.  It  was  also  alleged 
that  Mann  further  claimed  an  interest  in 
5,000  other  shares  of  the  stock  of  said  com- 
pany, which  he  was  to  bold  and  vote  at  all 
meetings  of  the  stockholders;  that  he  claimed 
that  the  company  was  indebted  to  him  In  a 
large  sum,  the  amount  being  unknown  to 
plaintiffs;  that  said  Mann  had  In  hia  posses- 
sion the  books,  papers,  records,  and  seal  of 
said  company,  and  refused  to  surrender  them 
to  the  secretary  of  said  company  nntll  bis 
demands  on  plaintiff  were  satisfied;  that 
plaintiffs  denied  and  contested  the  claims 
made  by  Mann,  and  asserted  that  Mann  bad 
failed  to  comply  with  the  terms  of  the  con- 
tract between  plaintiffs  and  Mann;  that  plain- 
tiffs were  the  owners  of  said  certificate  No.  7 
after  the  rights  of  said  Mann  were  extin- 
guished, and  equally  Interested  In  the  other 
certificate  of  stock,  etc.  Then  follow  allega- 
tions to  the  effect  that  defendant,  Wallln, 
with  full  knowledge  of  the  matters  above  re- 
cited, agreed  with  plaintiffs.  In  consideration 
of  5,000  shares  of  said  17,500  to  be  given  him 
and  the  consent  of  plaintiffs  to  a  dismissal  of 
tbe  suit  concerning  said  17,500  shares  and 
the  consent  of  plaintiff  L.  M.  Sherwood  that 
the  United  States  marshal  deliver  said  stock 
to  defendant,  to  effect  a  settlement  with  Mann 
of  all  things  In  dispute  between  plaintiffs  and 
Mann,  to  secure  the  dismissal  of  said  suit  In 
tbe  United  States  court,  the  surrender  to  de- 
fendant of  said  stock,  the  Indorsement  thereof 
to  defendant  by  Mann,  the  execution  of  an 
assignment  by  Mann  of  all  bis  interest,  etc.. 
In  and  to  said  company,  either  as  promoter  or 
otherwise,  and  of  all  hla  rights  undw  sold 
contracts  with  plaintiffs,  the  delivery  by 
Mann  to  Wallln  of  all  books,  pai>erB,  seal,  and 
certificates  of  said  company  In  hands  of 
Mann;  that  Immediately  upon  tbe  completion 
of  the  settlement  with  Mann  defendant  would 
immediately  surrender  said  certificate  No.  7 
for  17,500  shares  of  said  stock  to  the  secre- 
tary of  said  company  for  cancellation,  and 
there  should  be  then  issued  12,900  shares 
thereof  to  plaintiffs  and  6,000  shares  to  de- 
fendant in  full  payment  foe  his  services  and 
payments  in  the  settl^nent  with  Mann;  that 
said  detoidant  further  agreed  that  he  would 
turn  over  to  plalntifEs  all  the  said  books  and 
papers  and  documents  received  from  Mann, 
and  would  make,  execute,  and  deliver  an 
^Ignment  of  all  r^hts,  etc.,  assigned  by 
Mann  to  him.  Then  follow  allegations  show- 
ing the  Gmnplete  settlement  with  Mann  ef- 
fected by  defendant^  a  demand  by  plaintiffs 
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•D  defiant  that  he  nrrender  the  certlflcate 
ft>r  17,600  idiares  for  cancellation,  and  that 
lie  have  lamed  32,500  therectf  to  xtfalntlffs 
and  6,000  to  hlmarif,  and  that  he  tun  orer 
in  ^alntlfla  tt»  booka,  pai»«a,  and  docu- 
oienta  rectived  from  Mann,  and  Uiat  be 
Bxeeute  and  delirer  to  plainttffa  an  assign- 
mait  of  all  the  rights,  etc.,  assigned  bj  Mann 
to  him  aa  In  tiie  complaint  qietdfled,  and  the 
cefnaal  of  defendant  in  all  reqwcta  to  comply 
irlth  the  demand  (tf  plaintiffs;  that  plaintiffs 
baTe  folly  performed  the  contract  with  de- 
fendant Thea  follow  allegations  to  the  tf- 
fect  that  plaintiffs  now  own  45,000  aharea, 
and  with  the  12,DO0  aharea  agreed  to  be  turn- 
ed orer  to  plaintiffs  tbey  would  have  a  major- 
ity of  the  capital  stock  of  tibe  cmnpony, 
whU^  if  defendant  he  allowed  to  retain  the 
17,500  shares  of  stock,  he  wonld  be  able  to 
control  a  majori^  of  the  ttoA,  and  will  ao 
ccmdnct  the  affaire  of  aald  company  aa  to 
flestnv  the  ralne  of  the  atock  owned  and  held 
by  plaintUfs;  "that  fb»  stock  of  aald  company 
la  of  uncertain  ralne  In  the  market  at  thla 
time,  bat,  aa  plaintiffs  are  Informed  and  be- 
llere,  will  be  of  great  value  If  they  are  m- 
abled  to  retain  their  majority  of  the  atodc  of 
said  company,  and  the  said  defendant  is  not 
permitted  to  secure  tb»  control  of  said  com* 
pany;  fliat  the  r«taitl<m  of  Ute  omtrol  of 
aald  atodc  and  the  refusal  of  aald  defttidant 
to  fulfill  his  aald  contract  will  work  the  aald 
plalntUEs  Irreparable  Injury,  and  that  the 
damage  to  plaintiff  cannot  be  readily  estlmat* 
ed  In  an  award  ot  damages;  that  the  agree- 
ments, contracts,  papers,  books,  and  aaslgn- 
ments  as  above  specified  to  be  made  and  turn- 
ed over  to  plaintiffs  dettodant  under  said 
contract  are  of  great  importance  to  idalntiffa, 
but  have  no  spedflc  or  certain  market  value, 
and  It  will  be  difficult  to  do  Justice  an 
award  of  pecuniary  damages." 

The  allegations  above  set  forOi  are  suffi- 
dent,  we  think,  to  show  that  plaintlfh  had 
no  adequate  remedy  at  law.  TrMSurer  v. 
Oommerdal  BUnlng  Co.,  23  OaL  800 ;  BenterT. 
Davis,  88  Oal.  463 ;  Cashman  t.  Thayer  Mfg. 
Go..  76  N.  T.  365,  82  Am.  Bep;  315;  Krouse  v. 
Woodward,  110  Oal.  638,  42  Pac.  1064;  Man- 
ton  v.,  Ray.  18  B.  X.  672,  20  AtL  096,  40  Am. 
8t  Rep.  Sll ;  also,  though  not  so  directly  In 
point,  Fleishman  t.  •VPoods,  18S  Oal.  256,  67 
Pac.  278.  Nelthw  was  it  necessary  to  Join 
the  corporation  in  tb»  actl«i.  Sayward  v. 
Houston,  82  OaL  628,  23  Pac.  120.  No  error 
was  committed  in  ov^mling  the  demurrer  to 
the  complaint. 

What  we  have  already  said  disposes  of  the 
point  urged  that  the  court  erred  In  finding 
that  the  plaintiffs  had  not  a  plain,  speedy,  and 
adequate  remedy  at  law,  aa  there  waa  suffi- 
cient evidence  to  support  the  specific  alle«a- 
ti<nis  above  set  forth. 

It  is  next  trrged  that  the  court  erred  In 
finding  "that  defendant  had  not  surrendered 
certificate  No.  7  for  cancellation."  In  answer 
fo  this,  it  la  Bufllciat  to  say  that  the  find- 
ing la  "that  ha  has  not  aurrandered  cartlflcato 


Mou  7  for  17,500  shares  of  the  capital  stock 
of  the  Golden  Key  Mining  Company  to  the 
secretary  thereof  so  Hiat  5^000  shares  may 
be  Issued  to  him,  and  the  remainder,  12;;ra0 
shares,  to  the  plainttffs.**  The  sobstaotlva 
thing  to  bs  done  waa  tb»  turning  over  vC 
12.600  shares  to  the  plalnUflS,  and  tbtn  Is 
no  inretenae,  either  in  tin  answer  ot  defend- 
ant or  in  hla  evidence^  that  he  has  done  sa 
On  the  contrary,  his  answer  was  to  the 
effect  that  he  was  entitled  to  retain  tbs 
17,600  aharea,  and  hla  evidence  waa  that  he 
had  done  so.  Aa  appears  from  a  atlpulatlon 
In  ttw  record,  defendant,  for  the  purpose  of 
perfecting  this  appeal  under  section  943,  Code 
OIv.  Proc,  haa  deposited  with  the  clerk  of 
the  trial  court  certlflcate  Moi  128»  r^resent- 
Ing  17.600  tdmres  ot  said  atodc.  The  finding 
in  the  tenna  made  by  the  court  Is  strictly  tme. 
His  evidmce  shows  ftat  he  still  haa  ttw 
same  17,600  shares,  though  represented  by  an- 
other certificate.  The  change  of  certiflGates 
did  not  altbct  the  identity  of  the  stodc,  which 
was  the  real  thing  in  cmtroveray.  Bawley  v. 
Bromagln,  88  Oal.  8M;  Krouse  v.  Woodward, 
110  OaL  638,  42  Pac:  1084;  Oralg  v.  BesperU 
Land  ft  Water  Go..  118  Oal.  7,  45  Pa&  IjO^  85 
L.  B.  A.  806,  64  Am.  St  Rep.  316. 

For  the  same  reasons  the  court  did  not  err 
In  giving  Judgmoat  tbr  the  sorrender  of 
•*oertiacato  No.  7,  tor  17,600  diares  of  tba 
capital  atodc  ol  aald  company,  for  cane^ 
lation,  and  that  the  platotllEs  receive  12,600 
shares  of  the  same  and  the  defendant  take 
tike  remainder,  6,000.**  Looking  through  tiw 
matter  of  form  and  to  the  substance,  the  real 
thing  thus  ordered  waa  the  transfer  from 
defendant  to  plalntlffii  of  12,600  shares  of 
said  atockt  and  sudi  a  tranaCer  would  hava 
been  a  snflkient  compliance  with  the  Jndg* 
ment  to  entitle  defendant  to  a  satlsfactitHi 
thereof.  This  court  must  disregard  errors  in 
mere  form  that  do  not  affect  substantial 
righto  of  the  parties.   Oode  Glv.  Proc;  |  475b 

The  Judgmrat  la  affirmed. 

Ws  concur:  HARRISON,  P.  3,t  COOV^ 
EB,  J. 


1  CaL  App.  6U 

DOB  V.  ALLEN. 

COonrt  nt  Appeal,  Fint  District.  GalUdnda. 
Sept  11. 1905.) 

1.  Seipfino  —  AcmoH  ion  Fanxoirr— Fixd- 

iHos— BviDsnca. 

In  an  action  for  freight  on  a  cargo  of  coal, 
evidence  held  to  rapport  a  flndlng  that  on  or 
or  about  December  IB,  1809,  plaintiff  delivered 
from  a  certain  steamer  to  defendant,  at  defend- 
ant's apecial  histance  and  request,  a  certain 
cargo  of  coal,  on  consideration  of  defendant's 
promise  to  pay  freiflit  monej  tbereon. 

2.  Appkat— Bivisw— PiHDinos— OomrLiot- 

ZKO  BVIDENCS.  , 

Where  Oiere  la  a  substantial  conflict  in  the 
evidence,  tlw  findings  of  the  trial  court  thereon 
will  not  be  interfered  with  on  appeal. 

[Bd.  Note.— For  cases  In  point,  see  voL  1^ 
Ont  Dig.  Appeal  and  Bmnw  H  8888-88804 
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8.  Sami— Habmubb  Ebbos— Kvzdence— Buir 
mos. 

Where,  after  the  court  had  reBWTed  Its 
ruling  on  defendant's  objection  to  certain  evi- 
dence, be  moved  to  strilie  oat  all  the  testimony 
of  the  plaintiff  stating  the  alleged  contract, 
etc.,  which  included  the  evidence  previously  ob- 
jected to,  which  the  court  than  ovemled,  de- 
fendant was  not  prejudiced  by  the  court's  fail- 
ure to  rule  on  the  first  objection. 
4.  Statute  of  FunDft— Debt  or  Aitotheb— 
Original  Pbouise. 
Civ.  Code,  8  1624,  «nbd.  2,  declares  that  a 
special  proniise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  except  in  cases  pro- 
vided in  section  2794,  shall  be  void  unless  In 
writing  and  sabscribed  by  the  party  to  be 
diaifed  or  by  its  agent;  and  section  2794  de- 
clares that  where  the  promise  is  for  an  an- 
tecedent oblii^tion  of  another,  and  is  made  on 
a  consideration  beneficial  to  the  promisor  or 
moving  from  either  party  to  the  antecedent  obli- 
gation or  from  another  person,  It  shall  tw  valid, 
though  resting  in  parol.  Held  that,  where  de- 
fendant, claiming  to  have  purchased  and  paid 
fbr  certain  coal  hi  posseamon  of  the  carrier, 
holding  the  same  under  a  lien  for  freight, 
agreed  to  p^  the  freight  to  the  carrier  in  con- 
sideration of  delivery,  such  promise  was  an  orig- 
inal undertaking,  based  on  a  new  considera- 
tion, and  was  not  within  the  statute. 

Appeal  from  Superior  Court,  City  and 
County  of  San  FranclacD;  Thomas  T.  Gra- 
ham, Jndge. 

Action  by  0.  P.  Doe  against  Charles  B. 
Allen.  From  a  Judgment  In  favor  of  plain- 
tiff, and  from  an  order  denying  a  motion  for 
a,  new  trial,  defendant  appeals.  AfBrmed. 

T.  C.  Coogan,  for  appellant  Charlet  E. 
Kaylor,  for  respondent. 

BALIj,  J.  This  10  an  appeal  by  def^dant 
from  a  judgment  and  order  denying  his  mo- 
tion for  a  new  trial.  The  complaint  sets 
forth  two  causes  of  action;  the  first  count 
alleging  that  defendant  became  Indebted  to 
plaintiff  on  the  19th  day  of  December,  1899, 
In  the  sum  of  $747.95,  for  freight  money 
upon  a'  cargo  of  coal  that  day  delivered  by 
plaintiff  to  defendant  at  his  (defendant's) 
special  Instance  and  request,  which  said  de- 
fendant promised  to  pay  In  consideration  of 
the  delivery  by  plaintiff  to  def«idant  of  said 
cargo  of  coal.  The  only  points  presented  by 
the  appeal  concern  the  first  cause  of  action. 

The  first  point  urged  la  that  "the  evidence 
Is  Insufficient  to  instifj  or  sustain  the  finding 
and  decision  contained  In  paragraph  1  of  the 
flndli^cs  of  fact  herein:  "(1)  That  on  or 
about  December  19,  1899,  plalntlfl  dellvored 
from  steamer  Alice  Blanchard  to  defendant, 
at  the  special  Instance  and  request  of  defend- 
ant, at  the  city  and  county  of  San  Francisco, 
state  of  California,  a  cargo  of  coal,  upon  con- 
sideration of  defendant's  promise  to  pay  the 
fKlgfat  money  thereon ;  (2)  that  defendant 
promised  on  or  about  said  day  to  pay  plain- 
tut  the  freight  money  doe  thereon."  The 
plaintiff,  among  other  things,  testified  that 
In  December.  1899,  he  brought  a  cargo  of  coal 
to  San  Francisco  on  the  steamer  Alice  Blanch- 
ard, arriving  here  about  December  18tb,  and 
cons^ned  to  Charles  R.  Alloi;  that  on  the 
18th  day  of  December  be  called  upon  the 


agents  of  the  consignors  with  reference  to  the 
freight  money ;  that  they  did  not  pay.  Con- 
tinuing, the  witness  said:  "On  that  day  I 
bad  a  conversation  with  Charles  R.  Allen 
with  reference  to  freight  mon^  on  this  cargo 
of  coaL  I  telephoned  to  Mr.  Allen  <m  the 
morning  of  the  18th.  I  asked  him  U  he 
would  pay  the  freight  if  we  delivered  It  He 
answered  back,  stating  that  be  would.  This 
telephone  message  was  sent  from  the  tele- 
phone of  Messrs.  Byzbee  &  Clark's  ofllce" 
(agents  of  consignors).  He  further  testified 
that  the  conversation  was  held  during  the 
morning  of  the  18th  at  a  time  when  but  a 
few  tons  of  coal  had  been  dlacbarged,  and 
that  the  dlschai^e  of  the  coal  was  finished  at 
half  past  12,  December  19,  1899,  and  that  he 
delivered  the  coal  because  defendant  agreed 
to  pay  the  freight.  The  above  testimony 
supports  the  findings.  It  Is  true  that  defend- 
ant gave  testimony  which  contradicts  the 
testimony  of  plaintiff,,  and  counsel  for  appel- 
lant has  called  our  attentl(ui  to  alleged  con- 
tradictions and  Improbabilities  hi  the  testi- 
mony of  plaintiff.  But  these  were  matters 
to  be  solved  by  the  trial  court;  and  where 
there  Is  a  substantial  confilct  In  the  evidence, 
such  as  Is  Effesented  In  this  case,  this  court 
will  not  interfere  with  the  action  of  the  tower 
court  In  regard  thereto.  Evidence  that  the 
promise  was  made  on  the  18th  of  December. 
1809,  was  sufficient  to  support  the  finding  that 
"defendant  promised  on  or  about  said 'd^ 
[December  19,  1899]  to  pay  plaintiff  ttie 
freight  money  due  thereon."  Whether  or  not 
tfae  telephonic  conversation  occurred  on  the 
18th  or  19th  day  of  December,  undor  the  am- 
dltlon  of  the  evidence  In  this  case,  went  to 
the  evidentiary  value  of  tb»  respecttve  testi- 
mony of  plaintiff  and  defaidant  as  to  that 
conversation ;  but  the  court  was  not  required, 
as  Is  claimed  by  appellant  to  make  a  finding 
as  to  which  of  the  two  days  tiie  promise  was 
made  upon. 

Appellant  urges  as  ground  for  reversal  the 
failure  of  the  court  to  rule  upMi  a  motion 
made  by  defendant  to  strike  out  the  answer 
of  platotlff  as  follows:  **I  telephoned  to 
Mr,  AUrai  on  the  morning  of  the  18th.  I 
asked  him  If  he  would  pay  the  fright  If  we 
delivered  It  He  answered  back,  statli^;  that 
he  vrould.  This  tel^hone  message  was  9mt 
from  the  telephone  In  Messrs.  Byxbee  & 
Glaii£*s  office."  The  motion  to  strike  out  was 
made  vpon  the  ground  that  the  ansvrer  of  the 
witness  ^owed  ni>on  Its  face  that  It  was  a 
promise  within  the  statute  of  tranda.  and  the 
court  said:  "I  wlU  reserve  my  ruling:'' 
Conceding  for  the  purpose  of  this  decision 
that  a  failure  to  pass  on  such  a  motion  Is 
reversible  error  (City  of  Stockton  t.  Dunham, 
59  Cal.  609 ;  Raymond  v.  Olover,  122  Cal.  471, 
65  Pac.  398),  and  passing  the  point  that  no* 
where  to  the  assignment  of  errors  contained 
to  the  statonent  on  motion  for  a  new  trial 
is  the  failure  to  pass  upon  this  particular 
motion  assigned  u  error,  vre  find  that  later 
on,  at  the  close  of  the  evidence  for  plalntU^ 
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the  defendant  "moved  the  conrt  to  strike  out 
all  testtmony  of  plaintiff  stating  the  alleged 
contract  made  over  the  telephone,  on  the 
groand  that  said  contract  fell  within  the 
application  of  the  statute  of  frauds  and  that 
said  testimony  was  Inadmissible. *'  This  mo- 
tion the  court  denied,  and  to  this  ruling  de- 
fendant duly  excepted.  It  will  thus  be  seen 
that  the  defendant  renewed  his  motion  and 
obtained  a  ruling.  The  testimony  referred 
to  In  the  last  motion  Is  the  Identical  testi- 
mony given  In  the  answer  of  plaintiff  above 
set  forth.  It  therefore  cannot  be  said  that 
the  court  did  tall  to  rule  on  defendant* a 
motion. 

The  vital  question,  however,  presented  by 
the  appeal,  concerns  the  application  of  the 
statute  of  frauds,  and  is  raised  by  several  ob- 
Jectlons  to  testimony  given  by  plaintiff,  by 
the  motion  to  strike  out  last  referred  to,  and 
by  a  motion  for  nonsuit  made  by  defendant 
at  the  close  of  plaintiff's  case,  and  which 
was  by  the  court  denied.  It  Is  contended  by 
appellant  that  the  testimony  of  plaintiff,  If 
true,  tended  to  prove  a  parol  promise  to  an- 
swer for  the  debt  of  another  (the  consignor), 
and  was  therefore  void  under  subdivision  2 
of  section  1624  of  the!  Civil  Code.  But  we 
think  that  the  facts  of  this  case  bring  It  with- 
in one  of  the  exceptions  to  the  general  rule. 
The  pertinent  part  of  section  1^4  Is  as  fol- 
lows: "The  following  contracts  are  Invalid, 
unless  the  same,  or  some  note  or  memoran- 
dum thereof  be  In  writing  and  subscribed  by 
the  party  to  be  chanced,  or  by  his  agent: 
(!)•••  (2)  A  special  promise  to  an- 
swer for  Hie  debt,  default  or  miscarriage  of 
another,  except  in  the  cases  provided  for  in 
section  2794  of  this  Code."  Turning  to  sec- 
tion 2794,  we  find  the  followli^  provision: 
"A  promise  to  answer  for  the  obligation  of  an- 
other In  any  of  the  following  cases  is  deemed 
an  original  obligation  of  the  promisor,  and 
need  not  be  in  wrlttng:   (1)   •   •   •  (2) 

•  •  •  (8)  Where  the  promise,  being  for  an 
antecedent  obligation  of  another.  Is  made 

*  *  *  npmi  a  consideration  beneficial  to 
the  promisor,  whether  moving  from  either 
party  to  tbe  antecedmt  obligation,  or  fnmi 
anothOT  parscm."  Tbe  facts  oi  this  case 
are  sqnareiy  witidn  the  above  exception.  At 
the  time  of  the  prmnlse  plaintiff,  as  carrier, 
bad  poBseeslon  of  the  cargo  of  coal,  and  bad  a 
Hen  thereon  for  tbe  freight  depoident  on 
Boeb  posses^n.  Defendant  claimed  to  be 
the  owner  of  tbe  coal,  as  purcfaasOT  from  tbe 
emslgnor,  but  he  could  not,  under  tbe  law, 
obtain  possession  thereof  without  the  consult 
of  plaintiff,  exo^  by  paying  tbe  freight 
Aonirding  to  his  own  letter,  put  in  evldoice 
on  crose-ezamlnation  of  plaintiff,  defendant 
bad  already  inid  the  consignorB  fer  tbe  coal. 
Under  sucb  circumstances  tbe  obtaining  pos- 
•essifm  of  the  coai  discharged  of  tbe  Hen  tox 
freight  mon^  was  a  ccmslderation  beneflcinl 
to  defmdan^  and  brought  bis  pnnnise  to  pay 
tbe  fte^bt  money  within  tbe  ezcepticm  of 
eecthm  2794.  It  became  an  origliuil  obliga- 
tUm  of  tbe  promisor. 


Counsel  for  defendant  has  dted  ns  to 
Maule  V.  Bueknell,  60  Pa.  89,  an  interesting 
case  because  of  the  discussion  of  Uie  diverse 
rulings  of  different  courts  on  the  proper  effect 
of  the  statute  of  frauds.  It  is  there  said: 
"A  new  consideration  for  a  new  promise  is 
indispensable  without  the  statute,  and  if  a 
new  consideration  Is  all  that  Is  needed  to  give 
validity  to  a  promise  to  pay  the  debt  of  an- 
other the  statute  amounts  to  nothing,  nor  can 
it  make  any  difference  that  the  new  consider- 
ation moves  from  the  promisee  to  the  prom- 
isor." But  an  examination  of  the  statute  of 
Pennsylvania  discloses  the  fact  that,  like  the 
statutes  of  many  of  our  states,  it  contains  no 
exception  sucb  as  we  have  In  section  2794, 
Civil  Code.  It  simply  provides  that  no  action 
shall  be  brought  to  charge  the  defendant  upcm 
any  special  promise  to  answer  for  the  debt  of 
another,  unless  the  promise  be  in  writing, 
subscribed  the  defendant  Pa.  St  Frauds 
and  Perjuries,  t  1;  Brightly'a  Purd.  Dig. 
831.  The  case,  however,  recognizes  an  excep- 
tion to  the  general  rule  within  which  the 
case  now  before  the  court  also  comes.  Speak- 
ing of  cases  that  are  exceptions  to  the  general 
rule,  tbe  court  said :  "Arnold  v.  Btedman,  45 
Pa.  186,  was  a  case  witMn  one  of  the  recog- 
nized  eweeptitma.  There  the  promisor's  prop- 
erty was  liable  for  the  debt  of  another,  inde- 
pendent of  the  express  promise,  and  the  de- 
fendant undertook  to  pay  the  debt  of  the 
property."  (The  italics  are  ours.)  In  Ar- 
nold V.  Stedman.  45  Pa.  186,  Arnold  by  a  writ- 
ten contract  agreed  to  sell  one  Barrett  two 
lots  of  land  on  deferred  payments,  and  on 
failure  to  make  the  payments  Barrett  was 
"to  give  possession  of  said  property  to  said 
Arnold."  Barrett  tocdc  possession,  and  whilst 
be  was  In  possession  Stedman  built  a  barn 
on  the  lots  f(ff  Barrett  and  filed  a  mechanic's 
claim  of  lien  for  $200.  Barrett  not  bavinc 
made  Us  payments  to  Arnold,  the  latter 
brot^ht  suit  In  ejectment  and  di^ng  the 
pendency  thereof  promteed  Stedman  that; 
if  be  would  not  proceed  further  in  tbe  action 
to  enforce  bis  lien,  he  (Arnold)  would  pay 
Stednoaa's  claim,  and  to  this  Stedman  agreed. 
Arn^d  bavins  reoovaed  the  Iota,  Stedman 
bronght  snit  against  Arnold  <m  bte  promise, 
and  tbe  court  beld  that  the  promise  was  not 
within  the  statute  of  frauds.  Tbe  court 
said :  "Heve,  then,  was  a  lien  or  claim  npoi 
property  in  which  Arnold  bad  an  interest 
and  It  was  a  benefit  to  him  that  no  iwooeed- 
Iz^  sbonld  take  place  on  tbe  mecbanlc's  Ileb 
beld  by  Stedman  wtdle  bis  ejectmoit  was  in 
progress.  The  consideration,  therefore,  u 
regarded  Arnold,  of  his  promise,  was  the 
benefit  or  advantage  to  Idmself  ariidng  from 
Stedman's  relinauisblng  proceedings  upon  his 
mechanic's  lien.  The  consideration  did  not 
proceed  tnm  or  to  tbe  debtor,  but  was  an  en- 
tirtiy  new  and  fresh  one  between  Amokl  and 
Stedman.  and- was  a  new,  original,  and  Und- 
tug  contract;  Arnold's  object  being,  not  to 
answer  tor  the  debt  of  Barrett;  bnt  to  wtib- 
serve  a  purpose  of  bis  own." 
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So  fn  tbe  case  before  as  the  cargo  of  coal, 
which  was  the  property  of  defendant,  was  In 
the  possession  of  plaintiff,  and  liable  to  him 
for  the  freight  Defendant's  promise  to  pay 
the  freight  In  consideration  of  the  delivery 
of  the  coal  cannot  properly  be  said  to  be  a 
promise  to  pay  the  debt  of  the  consignor,  bnt 
was  a  new,  binding  contract  between  plain- 
tiff and  defendant  Clay  v.  Walton,  9  Oal. 
829,  also  cited  by  defendant,  was  decided  at 
a  time  when  onr  statute  of  frauds  did  not 
contain  the  exception  contained  In  section 
2794,  Civil  Code  (Hittell's  Gen.  Laws,  \ 
3156),  and  was  not  a  case  where  plaintiff 
delivered  to  defendant  property  of  defendant 
upon  which  plaintiff  bad  a  lien,  and  which 
lien  defendant  promised  to  pay,  and  la  there- 
fore not  in  point 

Judgment  and  order  denying  motion  for  a 
new  trial  are  affirmed. 

We  concur:  HARRISON,  P.  J.j  COOP- 
EB,  J.  , 
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HAUB  V.  FRBIBRMUTH. 

(Court  of  Appeal,  Pirat  District  California. 
Sept  11,  1905.) 

SUHDEB  —  CBABGIira   CBIHB  —  FAIX.UBE  OF 

PBOor. 

Though  the  words  alleged  by  the  complaint 
to  have  been  said  by  defendant  of  plaintiff:  "I 
have  a  man  to  prove  that  H.  stnicK  S.  in  front 
of  his  place  of  business,  tliat  he  had  two  wit- 
nesses who  had  tracked  the  blood  stains  from 
H.'s  shop  to  where  S.  fell,  and  that  he  had  proof 
that  H.  was  guilty  of  the  murder  of  S.*'— are 
slanderous  per  se,  as  charging  a  crime,  there 
Is  failure  proof,  on  evidence  merely  that  de- 
fendant In  addition  to  saying  that  ha  had  a 
witness  who  saw  H.  strike  S..  said  to  one  per- 
son, "H.  might  have  killed  him  anyhow,"  and 
to  another,  "If  you  will  follow  up  H.  pretty 
close,  yon  will  find  that  this  man's  death  came 
that  way,"  and  "he  might  have  stunething  to  do 
with  it  and  to  another,  **the  S.  case  was  a 
murder." 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  George  Haub  against  Charles 
Frelcrmutb.  Judgment  for  plaintiff.  De- 
fendant appeals.  Reversed. 

P.  R.  Lund  and  George  M.  Hurlbnt  for 
appellant   John  B.  Carson,  for  respondent 

HARRISON,  P.  J.  Action  for  slander. 
Judgment  was  rendered  In  favor  of  the  plain- 
tiff for  $1,000  damages,  and  the  defendant 
has  appealed. 

In  his  complaint  the  plaintiff  alleges  that 
the  defendant  apoke  of  and  concerning  him, 
In  the  presence  of  one  Gibson  and  divers 
other  persons,  the  following  defamatory 
words,  viz.:  "I  have  a  man  to  prove  that 
George  Haub  struck  lUchard  Schwartz  In 
front  of  bis  place  of  business;  that  he  had 
two  witnesses  who  had  tracked  the  blood- 
stains from  Uanb's  shop  to  the  place  where 
Schwartz  fell  uncoDsclona ;  and  that  he  had 
proof  that  Haub  was  guilty  of  the  murder 
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of  Schwartz.**  The  words  thus  allied  to 
have  been  spoken  by  the  defendant  are 
actionable  In  themselves,  and.  If  false,  are 
presumed  to  have  been  spoken  with  malice. 
The  slander  for  which  a  civil  action  Is  au- 
thorized Is  defined  In  section  46  of  the  Civil 
Code,  and  the  plaintiff's  cause  of  action 
herein  Is  based  upon  subdivision  1  of  that 
section,  which  declare  that  a  publication 
other  than  libel,  which  falsely  charges  any 
person  with  crime,  constitutes  slander.  The 
complaint  in  such  action  may  specify  the 
crime  alleged  to  have  been  Imputed  to  the 
plaintiff,  accompanied  by  tbe  words  In 
which  the  crime  was  charged,  or  it  may 
merely  set  forth  the  words  alleged  to  have 
been  spoken;  but  In  either  case  It  must  ap- 
pear from  the  words  themselves,  aided,  if 
necessary,  by  proper  averments  of  their 
meaning  and  application,  that  the  defendant 
charged  the  plaintiff  with  a  crime.  It  is 
not  sufllcient  to  merely  allege  that  be 
charged  the  plaintiff  with  having  committed 
a  certain  crime.  The  words  must  be  set 
out  In  tbe  complaint  that  the  defendant 
may  have  notice  of  tbe  particular  charge 
which  he  is  required  to  answer. 

The  rule  is  of  long  standing  that  to  au- 
thorize a  recovery  In  such  acUon  the  plain- 
tiff must  prove  the  utterance  of  tbe  words 
set  forth  in  his  complaint,  or  enough  of 
them  to  show  that  the  defendant  charged 
him  with  tbe  particular  offense  constituting 
the  Blander.  He  Is  not  required  to  repro- 
duce with  literal  precision  the  Identical 
words  set  forth  in  his  complaint  but  those 
which  are  proved  to  have  been  spoken 
must  be  In  substance  the  same,  or  have 
substantially  the  same  meaning.  Equivalent 
words  or  words  of  similar  import  will  be 
insufflcient ;  nor  will  his  cause  of  action  be 
sustained  by  proof  of  words  that  might 
produce  an  Impression  similar  to  that  which 
the  words  alleged  would  produce.  The 
words  shown  to  have  been  spoken  by  th*: 
defendant  are  to  be  construed  by  their  own 
meaning  and  Import,  and  not  by  any  im- 
pression which  the  hearer  may  receive  from 
them,  unless  it  Is  both  shown  by  proper 
averments  In  the  complaint  and  by  evidence 
at  the  trial  that  the  defendant  intended  by 
their  use  to  create  such  Impression.  Neither 
is  he  required  to  prove  all  of  tbe  words  set 
forth  In  his  complaint,  unless  all  are  essen- 
tial for  establishing  the  slanderous  charge; 
but  be  must  prove  enough  of  them  to  sustain 
bis  cauBe  of  action.  In  actions  for  slander 
tbe  rule  that  the  probata  must  correspond 
wltb  the  allegata  is  eminenUy  applicable. 
The  plaintiff  Is  not  entitled  to  a  recovery 
upon  proof  of  words  not  set  forth  in  bis 
complaint,  or  upon  a  failure  to  prove  the 
slanderous  words  which  he  has  alleged.  It 
is  unavailing  that  the  evidence  is  such  a» 
would  authorize  a  Jury  to  find  that  the  de- 
fendant Intended  to  charge  the  plaintiff 
with  tbe  crime.  Their  fnnctlon  ia  to  de- 
termine whether  he  spoke  the  words  alleged 


Digitized  by  Google 


572  ^  FACIFIO 

In  tb«  complaint  These  principles  will  find 
mpp^rt  In  the  following  authorities;  2 
Qreent  on  Ev.  {  414;  Towusend  on  Slander 
A  Libel,  ii  365,  369,  371 ;  Newell  on  Slander 
ft  Libel,  p.  804;  13  Ency.  of  Pleading  & 
Practice,  p.  61!  et  seq.;  Fox  v.  Vanderbeck, 
5  Cow,  513 ;  Ward  v.  Dick,  47  Conn.  300,  30 
Am.  Hep.  75;  Wllborn  v.  Odell,  29  111.  456; 
Schmissenr  t.  Krelllch,  92  III.  347 ;  Ransome 
v.  McCnrley,  140  111.  626,  31  N.  E.  119; 
Sword  Y.  Martin,  23  111.  App.  804;  Irish 
American  Bank  t.  Bader,  59  Minn.  329, 
61  N.  W,  328;  Payson  v.  Maeomber,  3  Allen, 
60;  Chace  t.  Sherman,  119  Mass.  387;  Baa- 
sett  T.  Spoffoid,  11  N.  H.  127;  Merrill  T. 
Peaslee,  17  N.  H.  540. 

At  the  trial  the  witness  Olbson  referred  to 
In  the  complaint  testlfled:  "The  defendant 
'stated  to  me  that  Ve,'  I  thlnlc.  or  they'— 
I  am  not  posItlTe  as  to  the  words — have  a 
witness  that  saw  Mr.  Hanb  strike  Mr. 
Schwartz;  that  they  had  a  witness  that 
■aw  Mr.  Haub  In  bis  own  batcher  shop; 
■Dd  that  they  also  bad  a  witness  that  fol^ 
lowed  Mr.  Schwartz  up  the  street,  as '  he 
Btag^red  up  the  street  He  said  t^at  Mr. 
SchwartK .  fell  at  the  comer  ot  the  street 
Union  and  Laguna,  and  there  was  a  witness 
that  had  traced  the  blood  back  to  the  butcher 
sbop."  On  croBS-ezaminatlon  he  gave  the 
language  of  the  defendant  as  follows :  "He 
stated  that  they'  or  'we*  bad  a  witness  that 
had  seen  Mr.  Haub  strike  Mr.  Schwartz. 
He  said  he  was  struck  in  the  butcher  shop, 
and  that  they  had  a  witness  that  saw  Mr. 
Haub  strike  this  man.  He  said  there  was 
a  witness  that  bad  foltowed  Mr.  Schwartz 
up  the  block  and  saw  him  stagger  all  the 
way  and  fall  at  the  corner,  and  also  that 
there  were  two  witnesses  that  bad  traced 
the  blood  hack  to  the  butcher  shop."  An- 
other witness  (Nubrenbnrg)  testified  that  in 
a  conversation  with  the  defendant  in  which 
he  suggested  that  Schwartz  had  died  of 
heart  disease,  the  defendant  replied:  "No, 
I  don't  believe  he  had  heart  disease.  Some- 
body hit  him  because  be  bad  a  hole  In  the 
back  of  his  head.**  And  upon  the  witness 
expressing  ft  doubt  the  defendant  replied. 
"I'ou  know  that  Mr.  Haub  and  Mr.  Schwartz 
had  some  business  troubles,  and  it  Is  Georgt 
Haub  that  hit  him."  Being  asked  if  be  was 
sure  he  said  those  words,  the  witness  re- 
plied: "Yes,  sir;  be  did  not  say  'killed' 
or  'murdered,'  but  he  said  'hit'  him."  The 
gravamen  of  the  plalntlfTs  cause  of  action 
Is  that  the  defendant  falsely  charged  him 
with  the  murder  of  Schwartz;  and  to  au- 
thorize a  recovery  It  was  necessary  to  prove 
tbat  the  defendant  had  spoken  the  words 
set  out  In  the  complaint  in  which  that  charge 
was  made,  viz. :  "That  he  had  proof  that 
Haub  was  guilty  of  the  murder  of  Schwartz," 
If  the  complaint  had  not  set  out  these  words, 
or  contained  an  allegation  that  they  were 
spoken  by  the  defendant  It  would  have  fail- 
ed to  state  a  cause  of  action,  since  the  other 
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words  do  not  of  themselves,  or  by  reason  ot 
any  averments  in  the  complaint  charge  the 
plaintiff  with  the  commission  of  s  crime; 
and  proof  that  the  defendant  had  spoken 
only  those  other  words  was  equally  insuffl- 
cient  to  authorize  a  recovery.  There  la  noth- 
ing in  the  testimony  above  quoted,  or  else- 
where In  the  record,  which  indicates  that 
the  defendant  said  that  be  had  proof  tbat 
Haub  was  guilty  of  the  murder  of  Schwartz, 
or  tbat  he  uttered  any  words  substantially 
the  same;  and  there  was  the  direct  testi- 
mony of  Nubrenburg  that  In  bts  conversation 
with  him  the  defendant  did  not  use  the 
words  "killed"  or  "murdered." 

The  only  testimony  that  the  defendant 
In  any  words  spoken  by  him,  associated  the 
plaintiff  with  the  death  of  Schwartz,  was 
tbat  of  the  witness  Wulzen  that  the  defend- 
ant said  to  him,  "Mr.  Haub  might  have  kill- 
ed him  anyhow,"  and  of  the  witness  Fan- 
ning that  he  said,  "If  you  will  follow  up 
Haub  pretty  close  you  will  find  that  this 
man's  death  came  that  way,"  and,  "he  might 
have  something  to  do  with  It"  and  the  above 
testimony  of  Nuhrenburg.  The  testimony  of 
Gibson  that  the  defendant  said  to  blm  tbat 
"the  Schwartz  case  was  a  murder"  did  not 
connect  the  plaintlCt  with  the  words.  None 
of  these  expressions,  however,  correspond 
with  the  words  set  forth  In  the  complaint 
or  contain  words  substantially  the  same  in 
sense.  It  may  be  added,  although  Irrelevant 
to  the  decision  herein,  that  If  they  had  been 
set  forth  In  the  complaint  In  addition  to  the 
words  therein  given  they  are  conditional  and 
argumentative  in  form,  and  do  not  consti- 
tute a  direct  charge  that  the  plaintiff  had 
committed  any  crime.  It  must  be  held, 
therefore,  that  the  evidence  presented  by 
the  plaintiff  was  insufficient  to  sustain  hia 
action  or  to  justify  the  verdict  of  the  Jury. 
It  was  not  a  case  of  variance,  as  suggested 
by  the  respondent  but  was  a  failure  of  proof 
to  sustain  his  allegation.  Code  Civ.  Proa, 
S  471. 

The  Judgment  and  order  appealed  from 

are  reversed. 

We  concur:    COOPER,  J.;  HALL,  J, 


TERBITORT  «  rel.  THACKER,  Co.  Atty, 

v.  WOODRIKG  et  al. 
(Supreme  Court  of  Oklahoma.   Sept.  5,  1903.) 

1.  Bail— Wno  mat  Take. 

Under  the  provisions  of  section  633  of  our 
Code  of  CrimiDal  Procedure  (Wilson's  Rev.  & 
Ann,  St.  1903,  8  57G9)  bail  is  permitted  to  be 
taken  only  by  the  persons  or  courts  authorized 
by  law  to  arrest  and  imprtsoD  offenders. 

[Ed.  Note. — For  cases  in  point,  see  voL  tL 
Cent.  Dig.  Ball,  U  105-183.] 

2.  Same— Clebk  or  DiSTBicr  Cottbt. 

Id  the  ab!«ence  of  an  express  statute,  the 
clerk  of  the  district  court  is  not  authorized  to 
take  bail  in  a  crimiuai  case,  and  hence  any  bond 
token  by  him  in  such  a  case  is  void. 
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t.  S^io— Goincoii-LA.w  Bomd. 

A  bond  which  is  void  under  th«  itatata  for 
want  of  anthority  to  execute'  It  cannot  be  en- 
forced aa  a  common-law  obligation. 

[Bd.  Note.— For  caws  in  nrfnt,  mt  VoL  8, 
Otat.  Difr  Bonds,  M  40,  41.J 

(flyUabnt  hr  the  Gonrt) 

Brror  from  Probate  Oonrt;  Grew  OoooIt; 
V.  P.  Clay,  Judge. 

Proceeding  by  tiw  territory^  on  tbe  relatlcoi 
ct  Gfaarlee  M.  Tbad^er^  cocmty  attorney, 
tgalnat  nrank  Woodrlng  and  ottme.  Jodg- 
nient  for  defe&dant*.  and  relator  brloga  er- 
ror. AfBrmed. 

ObaB.  M.Ttaacker,  Gonnlar  Atty.,  In  pro.  per. 

HAINER,  3.  Tbis  Is  an  action  commenc- 
ed In  the  probate  court  of  Greer  conntr,  by 
tbe  county  attorney,  In  the  name  of  the  terri- 
tory, and  against  tbe  defendante  In  error, 
on  a  written  Instrament  purporting  to  be 
an  appearance  or  ball  bond  In  a  criminal 
action.  This  instrnment  reads  as  follows: 

"Appearance  Bond,  District  Court 

"Territory  of  OUaboma.  Ooonty  of  Oreer 

"Be  it  rememb««d.  that  on  tbe  lOtb  day 
of  January,  1902,  Frank  Woodrlng,  as  princi- 
pal, of  Oreer  county  and  territory  of  Okla- 
homa, and  A.  B.  Woodrlng  and  J.  B.  Wood- 
ring,  as  suretiea,  residents  of  Greer  county, 
twrltory  aforesaid,  appeared  iKrsonally  be- 
fore tbe  nndersigned,  district  clerk  in  and 
for  Greer  connty,  and  Jointly  and  severally 
ftdoMwledged  themselves  to  be  Indebted  to 
tiie  territory  of  Oklahoma  in  the  snm  of 
one  thousand  dollars  (f 1.000.00),  to  be  made 
and  levied  on  tbeir  reepectire  goods,  chat- 
tels, lands,  and  tenements,  to  be  void,  bow- 
•nr.  If  the  said  Frank  Woodrlng.  defendant, 
wbo  has  been  committed  to  the  common  Jail 
of  Oreer  coonty,  territory  of  Oklahoma,  aball 
personally  be  and  appear  before  tbe  district 
coort  of  said  county  on  tbe  first  day  of  next 
tma,  at  9  o'clock  a.  m.,  of  said  day,  and 
from  term  to  term  and  from  day  to  day  of 
sach  term,  to  answer  a  charge  preferred 
against  him  for  the  offense  of  grand  larceny, 
and  to  do  and  receive  wbat  shall  be  enjoined 
bj  said  court  opon  blm,  and  shall  not  de- 
part the  said  court  without  leave. 

"Witness  our  hands  and  seals,  tbIs  10th 
Oar  of  Jan,  A.  D.  1002. 

"Frank  Woodrlng.  [Seal.] 
"A.  S.  Woodring.  [Seal.] 
"J.  B.  Woodring.  [Seal] 

"Taken,  snbscribed,  and  acknowledged  this 
lOtb  day  of  January,  1902. 

"B.  D.  Shear,  Clerk, 

"[Seal.]  by  O.  P.  Elliott,  Depnty." 

Tbe  sole  question  presented  here  is  wheth- 
er an  appearance  or  ball  bond  In  a  criminal 
action,  token  by  tbe  clerk  or  his  deputy.  Is 
a  valid  and  blndli^  obligation  on  tbe  princi- 
pal and  his  sureties,  or  eltb«r  of  them.  Sec- 
tion 888  of  our  Code  of  Criminal  Procedure 
(Wilson's  Ber.  *  Ann.  St  1803^  |  &7C0) 


provides  as  follows:  "Bail,  by  sufficient 
sureties,  shall  be  admitted  upon  all  arrests 
In  criminal  cases  where  tbe  offense  is  not 
punishable  by  death,  and  in  such  cases  it 
may  be  taken  by  any  of  tbe  perscniB  or  courts 
antborlzed  by  law  to  arrest  and  Imprison 
offendera"  It  will  thus  be  seen  that  our 
statute  does  not,  expreesly  or  by  implication, 
authorize  the  clerk  of  tbe  district  court  or 
bis  deputy  to  take  ball  in  criminal  cases. 
Our  statute  vesta  this  power  solely  in  the 
persons  or  courts  authorized  by  law  to  arrest 
and  Imprison  persons  ctiarged  with  the  com- 
mission of  criminal  offwses.  Before  the 
clerk  or  his  dqmty  wonld  be  authorized  to 
take  bail  In  a  criminal  case,  such  power 
must  have  been  expressly  conferred  by  stat- 
ute. This  has  been  tbe  uniform  holding  of 
tbe  courts  that  have  passed  upon  this  sub- 
ject In  United  States  v.  Hudson  (D.  a) 
65  Fed.  68,  it  was  held  that,  to  make  a  baU 
bond  valid.  It  most  have  been  taken  by  com- 
petent legal  authority,  and  that  an  Invalid 
bail  bond  la  not  binding  on  either  the  princi- 
pal or  bis  sureties.  To  tbe  same  effect  are 
U.  B.  V.  Goldstein's  SureUes,  1  Dili.  418,  Fed. 
Cas.  No.  15,  226.  In  U.  S.  v.  Horton.  2  Dill 
M,  Fed.  Cas.  No.  15,398.  Judge  Dillon  says: 
"It  Is  setUed  that  bonds  are  vaUd  only 
when  taken  In  pursuance  of  law  and  the 
order  of  a  competent  oonrt^  It  Is  said  by 
the  court  in  the  case  of  State  v.  Buffnm,  22 
N.  H.  267.  when  speaking  of  the  llablUty 
of  sureties  on  bail  bonds:  "They  are  liable 
in  any  case  upon  the  ground  that  they  enter 
into  a  recognizance  ordtfed  by  a  tribunal 
having  anthorl^  to  act  in  tbe  premises. 
*  *  *  It  is  the  essence  of  anthority,  un- 
derstood by  tbe  ball  or  surety  of  another, 
that  there  should  have  been  a  valid  obliga- 
tion Gomiffvhended.'*  17.  S.  v.  Hand.  6  Mc- 
Lean, 274.  Fed.  Cas.  No.  15.296.  "BaU  taken 
by  a  court  without  Jurisdiction,  or  by  an 
officer  without  authority,  Is  void."  State 
V.  Wlnninger,  81  Ind.  51 ;  Dickenson  v. 
State  (Neb.)  29  N.  W.  184;  State  v.  Jones, 
8  La.  Ann.  10;  Gray  v.  State.  43  Ala.  41; 
Jacguemlne  v.  State,  48  Miss.  280;  Branham 
V.  Com.,  2  Bush,  8;  Com.  v.  Roberts,  1  Dnv. 
199;  Com.  t.  Flsber,  2  Duv.  876;  Dogan  v. 
Com..  6  Bush,  80Q;  Harris  v.  Simpson,  14 
Am.  Dec  101 ;  State  v.  McCoy,  1  Bait  111 ; 
Wallenweber  v.  Com.,  8  Bush,  68 ;  Williams 
V.  Shelby.  2  Or.  144;  Schneider  v.  Com.,  8 
Mete  (Ey.)  409;  Blevins  v.  State,  81  Ark. 
68;  Cooper  v.  State,  23  Ark.  278;  State  v. 
Nelson,  28  Mo.  18;  State  v.  Hays,  4  La.  Ann. 
60;  State  v.  Vlon.  12  La.  Ann.  68S;  Holmes 
T.  State,  44  Tex.  681;  State  v.  Berry,  8  Me. 
179;  State  t.  Buaaell.  24  Tex.  605;  Com.  v. 
Loveridge,  11  Mass.  837;  Com.  v.  Otis,  16 
Mass.  198;  Com.  v.  Canada,  18  Pick.  86; 
Powell  V.  State,  16  Ohio,  679;  SUte  T.  Clark. 
15  Ohio,  605;  People  T.  HcKlnney,  9  Mich. 
444. 

The  same  rule  has  been  announced  In 
Morrow  v.  Statp,  5  Kan.  663.  Mr.  Justice 
Talentlnsh  In  this  cass^  uses  the  following 
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language:  "It  may  be  urged  that  there 
was  evidence  showing  that  the  court  depu- 
tized the  clerk  to  take  these  recognizances, 
but  this  the  court  could  not  do.  It  may 
also  be  urged  that  they  were  taken  In  open 
court,  but  that  would  not  mate  them  any 
better,  as  they  were  not  taken  by  the  court. 
It  Is  true  that  the  clerk  may  do  ail  the  work 
in  taking  a  recognizance,  but  it  must  be 
done  in  open  court,  under  the  court,  by  order 
of  the  court,  and  In  the  name  of  the  court ; 
and  when  the  instrumeut  Itself  shows  that 
it  was  not  so  taken,  it  is  void."  lu  State 
V.  Caldwell,  124  Mo.  509,  28  S.  W.  4,  it  was 
held  that  "a  clerk  of  a  court  has  no  authori- 
ty to  take  a  bail  bond,  and  a  bond  taken 
by  him  Is  not  bindiug,  though  the  court  enter 
a  nunc  pro  tunc  order  approving  the  same 
after  the  discharge  of  the  prisoner."  Mr. 
Justice  Sherwood,  speaking  for  the  court 
in  this  case,  uses  the  following  language: 
"Now,  It  is  abundantly  settled  that  a  bond 
or  recognizance  taken  In  a  criminal  cause  be- 
fore an  unauthorized  person  has  no  savor  of 
validity  about  it.  State  v.  Randolph,  26  Mo. 
213;  State  v.  Nelson,  28  Mo.  13;  State  v. 
Furguson,  50  Mo.  509;  State  v,  Watson,  54 
5Io.  App.  416.  Nor,  where  the  bond  or  recog- 
nizance Is  taken  before  the  clerk  of  a  court, 
can  It  be  afterwards  validated  by  the  entry 
by  the  court  of  a  nunc  pro  tunc  order  ap- 
proving the  bond.  Morrow  v.  State,  5  Kan. 
563."  In  Am,  &  E.  Enc.  of  Law  (2d  Ed.) 
vol.  3,  p.  659,  the  rule  Is  thus  stated :  "There 
Is  no  inherent  power  In  the  clerk  of  a  court 
to  take  bail,  and  he  cannot,  In  the  absence 
of  statute,  be  delegated  so  to  do  by  the  court." 

But  it  Is  contended  that,  If  the  bond  is  In- 
valid as  a  statutory  bond,  it  is  good  as  a 
common-law  bond.  This  contention  is  clear- 
ly untenable.  A  statutory  bond,  which  is 
void  for  want  of  authority  to  execute  it, 
cannot  be  enforced  as  a  common-law  obli- 
gation. Dickenson  v.  State,  20  Neb.  72,  29 
N.  W.  184;  Am.  &  Eng.  Bnc.  Law  (2d  Ed.) 
vol.  3,  p.  688.  It  follows  that  the  bond  taken 
in  this  case  by  the  deputy  clerk  of  the  dis- 
trict court  Is  void,  and  therefore  the  court 
properly  sxistalned  the  demurrer  to  the  peti- 
tion, on  the  ground  that  it  did  not  state 
(acts  sufficient  to  constitute  a  cause  of  action. 

The  Judgment  of  the  court  below  is  af- 
firmed, at  the  cost  of  plaintiff  In  error. 
All  the  Justices  concurring. 


TERRITORY  ex  rel.  THACKBR.  Co.  Atty.. 

T.  ALLEN  et  al. 
(Snpreme  Court  of  Oklahoma.   Sept.  5.  1905.) 

Baii. — Who  Mat  Take — Judge  of  Distbict 
Court. 

Under  the  provisions  of  section  033  of  our 
Code  of  Criminal  ProciHlure  (Wilson's  Rev.  & 
Ann.  St.  litO.^.  «  57(ai).  hail  Is  permitted  to  be 
taken  only  by  the  persons  of  courts  authorized 
by  law  to  arrest  and  imprison  offenders.  Hence 
the  judfce  of  the  di.ttrict  court  is  authortssed  to 
take  and  approve  bail  in  a  criminal  case. 

(Ed.  Xotc. — For  onsps  in  point,  see  vol.  5, 
Cent.  Dig.  Bail.  S§  lii5-183.] 

(Syllabui  by  the  Court.). 


Error  from  Probate  Coar^  Greer  Coun- 
ty;  T.  P.  Clay,  Judge. 

Proceeding  by  the  territory,  on  the  relation 
of  Charles  M.  Thacker,  county  attorney  of 
Greer  county,  against  John  Ailen  and 
others.  Judgment  for  defendant,  and  plain- 
tlff  brings  error.  Reversed. 

Chas.  M.  Thacker,  Co.  Atty.,  In  pro.  per. 
J.  L.  Carprater  and  T.  M.  Robinson,  tor  de- 
fendant In  error. 

HAINER,  J.  This  wae  an  action  com- 
menced in  the  probate  court  of  Greer  county, 
by  the  coun^  attorney.  In  the  name  of  tbe 
territory,  and  against  the  defendants  In 
error,  upon  an  Instrument  purportii^  to  l>e  a 
bail  bond  In  a  criminal  action.  The  bond  In 
this  case  is  identically  the  same  as  the  bond 
sued  on  In  the  case  of  Territory  of  Okla- 
homa ex  rel.  v.  Frank  Woodring  et  al.  (No. 
1,595,  decided  at  this  term  of  tbe  court)  82 
Pac.  572,  except  that  on  the  back  of  the  bond 
in  this  cause  Is  Indorsed:  "Approved  Hay 
16,  1901,  J.  H.  Burford,  Judge." 

Tbe  question  here  presented  Is  wbetbor  tbe 
Judge  of  the  district  court  has,  under  aecti(m 
ms.  Code  Cr.  Proa  (Wilson's  Rev.  &  Ann. 
St.  Okl.  1903,  i  5769),  the  power  to  approve 
an  appearance  or  bail  bond  in  a.  criminal  ac- 
tion. This  question  must  be  answered  in  tbe 
afflrmative.  As  stated  In  Territory  of  Okla- 
homa ex  rel.  V.  Woodring  et  al.,  supra,  this 
authority  Is  vested  exclusively  In  the  persons 
or  courts  authorized  by  law  to  arrest  and 
imprison  persons  charged  with  the  commis- 
sion of  criminal  offenses.  Under  the  statutes 
of  this  territory  the  Judge  of  tbe  district 
court  has  the  power  to  Imprison  persons  char- 
ged with  the  commission  of  a  criminal  offense, 
and  Is  also  expressly  vested  by  statute  with 
the  power  of  a  committing  magistrate. 
Hence  we  think  that  tbe  Judge  of  tbe  district 
court  had  the  undoubted  power  to  take  and 
approve  the  bond  In  controversy,  and  it  fol- 
lows that  the  petition  in  this  cause  stated 
facts  sufficient  to  constitute  a  cause  of  action, 
and  therefore  it  was  error  to  sustain  the 
murrer  thereto. 

The  Judgment  of  the  probate  court  la  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer.  All  the  Jus- 
tices ctmcnrrlng. 


TERRITORY  ex  tel.  THACKER,  Co.  Atty., 
V.  REYNOLDS  et  al. 

(Supreme  Court  of  Oklahoma,  Feb.  11,  1905. 
On  Rehearing.  Sept.  5.  1905.) 

1.  Bail— PowEBS  of  Clerk  of  Court;. 

Courts  have  inherent  power  to  take  bail 
or  recoRDizance  in  a  criminal  case,  but  clerks 
have  such  power  only  when  It  is  conferred  upon 
them  by  statute. 

[Ed.  Note. — For  cases  In  point,  see  vol.  5, 
Cent.  Dig.  Bail,  81  1C5-1S4.] 

2.  Same— Valioitt  of  Bond. 

Our  statute  does  not  authorize  the  clerk  of 
the  district  court  to  take  bail  in  a  criminal  case, 
and  hence  s  bail  bond  taken  by  him  ia  void. 

Digitized  by  Google 


OKI.) 


TKRRITORY  v.  &£LL£R& 


D75 


On  Behearlng. 

8.  SaMB— AtTTHOHITT  TO  TaKB. 

Under  the  provisions  of  section  633  of  onr 
Code  of  Oiminal  Procedure  (Wilson's  Rev.  & 
Ann.  St.  1903,  I  57H9),  bail  is  permitted  to  be 
taken  only  by  the  pereonH  or  courts  authorized 
by  law  to  arrest  aud  iniyriaon  offenders. 

[Ed.  XotP. — For  cases  in  point,  see  vol.  5, 
Cent  liig.  Bail,  S5  Ifi-VlSS.] 

4.  Same— Clerk  of  Court. 

In  the  absence  of  an  express  statute,  the 
clerk  of  the  district  court  is  not  authorised  to 
take  bail  in  a  criminal  case,  and  hence  any  bond 
taken  by  him  in  such  case  is  void. 

5.  Saue— CoiniON-LAW  Bond. 

A  bond  which  is  void  under  the  statute  tor 
want  of  authority  to  execute  it  cannot  be  en- 
forced as  common-law  obligation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Bonds.  H  40.  41.] 

(Syllabus  by  the  Court.) 

Error  ftom  Probate  Court,  Oreer  Gonnty; 
T.  P.  Clay,  Jndgfe 

^roceediiig  by  tbe  territory,  od  the  relation 
of  Charles  M.  Tfaacto,  county  attorney  of 
Greer  Coanty,  against  William  F.  B^nolde 
and  others.  Judgment  for  defendantB,  and 
plaintiff  brings  error.  Affirmed. 

Cbas.  M.  Thacker,  Co.  Atty.,  in  pro.  per. 

HAINER,  J.  This  la  an  action  on  a  ball 
bond  taken  in  a  criminal  action  by  the  deputy 
clerk  of  the  district  court  of  Greer  county. 
The  facts  In  this  case  are  identical  with  those 
in  the  case  of  Territory  of  Oklahoma  ex  rel. 
T.  Alien  et  al.  (No.  1,50<),  decided  at  this  term 
of  the  court)  82  Pac.  574,  and  tbe  same  ques- 
tion of  law  is  Involved.  Upon  tbe  authority 
of  that  case  the  JudRnient  of  the  court  he- 
low  is  affirmed,  at  *the  costs  of  plaintUf  In 
error.  All  the  Justices  concurring,  except 
BEAUCIIAMP,  J.,  absent 

On  Rehearing. 

nAINER,  J.  This  was  an  action  commen- 
ced In  tbe  probate  court  of  Oreer  county  by  the 
county  attorney.  In  the  name  of  the  territory, 
against  the  defendants  In  ^ror.  upon  a 
written  instrument  piwporting  to  be  a  bail  or 
appearance  bond.  A  demnrrer  was  Inter- 
posed to  the  petition,  which  was  sustained 
by  the  court,  and  an  exception  noted  and  the 
case  brought  here  for  review. 

The  facts  pleaded  in  this  case  are  the  same 
as  In  caiue  Xo.  1,505.  The  bond  appears  to 
have  been  taken  before  the  deimty  clerk  of 
the  district  court,  and  hence  the  rule  announ- 
ced in  the  case  of  Terrltwy  ex  rel.  t.  Wood- 
ring  (cause  No.  i,SOS,  deckled  at  this  term  of 
court)  82  Pac.  572.  Is  decisive  of  this  case; 
and.  since  the  petition  wholly  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action, 
the  demurrer  thereto  was  rightfully  sus- 
tained. 

The  Jndgmrait  of  the  probate  court  is  there- 
fwe  affirmed,  at  the  cost  of  the  plaintiff  in 
error,  AU  the  Justices  concurring. 


TERHITORT  ex  rel.  THACKER,  CO.  Atty., 

T.  ALLEN  et  al. 
(Supreme  Court  of  Oklahoma.   SepL  5,  lOOo.) 
Bail — Who  Mat  Take — Jcooe  of  Distkict 

COUBT. 

Under  the  provisions  of  Beotion  033  of  our 
Code  of  Criminnl  I'rocedure  (Wilson's  Rev.  & 
Ann.  St.  lfH)3,  S  57U9),  hail  is  permitted  to  be 
taken  only  by  the  persons  or  courts  authorized 
by  law  to  arrest  and  Imprison  offenders.  Hence 
the  judge  of  the  district  court  is  authorized  to 
take  and  approve  liail  in  a  criminal  case. 

[Bd.  Note. — For  cases  in  point,  see  vol.  0^ 
Cent.  Dig.  Bail,  H  105-183.] 

(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Greer  Connty ; 
T.  P.  Clay,  Judge. 

Proceeding  by  the  territory,  on  the  relation 
of  Charlee  M.  Thacker,  county  attorney, 
against  Jolm  Allen  aud  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Revased. 

Cbas.  M.  Thacker,  Co.  Atty..  for  plaintiff 
in  error.  J.  L.  Carpenter  and  T.  M.  Bobin- 
aon,  tor  defendants  in  oror. 

HAINER,  J.  The  facts  in  this  case  are 
idratlcal  with  those  In  the  case  of  Tarltory 
ex  rel.  Thacko:,  Connty  Attorney,  r.  Allen  et 
al.  (No.  1,596,  decided  In  this  term  of  the  court) 
82  Pac.  574.  and  upon  the  authority  of  that 
case  the  judgment  of  the  court  below  is  re- 
versed and  remanded,  with  directions  to 
overrule  the  dauurr«r  to  the  petition. 

Reversed  and  remanded,  at  tbe  costs  of  the 
defendants  In  error.  All  the  Justices  con- 
curring. 


TERRITORY  ex  rel.  THACKER,  Co. 
Atty.,  V.  SELLERS  et  al. 
(Supreme  Court  of  Oklahoma.   Sept.  5,  1005.) 
Bail — Ceiminal  Prosecutionh — Vaoditt. 

The  official  acts  of  a  public  officer  are  pre- 
sumed to  be  regular,  and  within  the  s<'ope  of 
bis  powers :  and  an  appearance  bond  approved 
by  a  sheriff  on  the  same  day  that  it  wa«  taken 
by  the  deputy  clerk  of  the  district  court  is  pre- 
sumed to  have  been  taken,  accepted,  and  ap- 
proved by  the  sheriff  before  the  prisoner  was 
released,  and  therefore  valid. 
(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Greer  County; 
T.  P.  Clay,  Judge. 

Proceeding  by  the  territory  of  Oklahoma, 
on  the  relation  of  Charles  M.  Thacker,  county 
attorney,  against  James  P.  Sellers  and  others. 
Judgment  for  defendants,  and  relator  brings 
error.  Reversed. 

Cbas.  M.  Thacker.  Co.  Atty..  for  plaintiff 
In  «Tor.  Garrett,  Garrett  &  Wells,  for  de- 
fendanta  In  error. 

HAINER,  J.  This  was  an  action  com- 
menced in  the  probate  court  of  Greer  comity, 
by  the  county  attorn^,  in  the  name  of  the 
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territory,  and  against  the  defendants  In  error, 
on  A  written  InBtnunent  purporting  to  be  an 
api>earance  or  ball  bond,  Tbe  bond  In  this 
case,  a  copy  of  which  Is  attached  to  and  made 
a  part  of  the  plaintiff's  petition,  shows  that 
It  was  taken,  subscribed,  and  acknowledged 
before  the  deputy  dark  of  the  district  court, 
and  was  on  the  same  day  approved  by  J.  B. 
Orerton,  sheriff. 

It  is  contended  by  the  plaintiff  In  error 
that  this  bond  Is  valid,  for  the  reason  that 
it  was  approved  by  the  sheriff,  and  hence 
that  the  trial  court  erred  in  sustaining  the 
demurrer  to  the  petition.  The  law  is  well 
settled  that,  in  the  absoice  of  proof,  It  will 
be  presumed  that  the  (^clal  acts  of  a  public 
officer  were  regular,  and  that  the  officer 
acted  within  tlie  scope  of  hia  powers.  In 
this  case  the  bond  shows  that  It  was  ap- 
proved by  the  sheriff  on  the  same  day  that 
it  was  taken  by  the  d«^uty  clerk.  Hence  we 
think  it  would  be  presumed  that  the  sheriff 
accepted  and  approved  the  bond  before  the 


prisoner  was  released,  and  this  would  satlaflr 
the  requirements  of  the  statutib  It  Ik  troe^ 
however,  that,  If  the  approval  of  tbe  bmd  1^ 
the  sheriff  was  after  tbe  release  of  the 
prisoner,  tbe  requlronaits  of  thtt  atatote 
would  not  be  satisfied,  and  tbe  bond  would  be 
a  nulll^,  and  tbe  case  would  como  wltfaba 
the  doctrine  announced  by  tbe  Supreme 
Courts  of  Kansas  and  Missouri  in  the  cases 
of  Morrow  v.  State,  5  Kan.  563,  and  State 
Caldwell,  124  Mo.  609,  28  S.  W.  4.  But,  In 
tbe  absence  of  proof,  all  the  allegations  of 
the  petition  must  be  taken  as  true,  as 
against  a  general  demurrer;  and  hence  we 
are  of  the  opinion  that  the  petition  stated 
facts  sufficient  to  constitate  a  cause  of  action, 
and  that  it  was  errw  to  sustain  a  danurrer 
thereto. 

The  Judgment  of  tbe  court  below  la  thete- 
fore  reversed  and  rananded,  with  dlrectiom 
to  overrule  tbe  demurrer  to  tbe  petltltNL  All 
tbe  Justices  concurring;  . 
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RICE  et  aL  T.  TILTON. 
(Sapreme  Coart  of  Wyomios.   Nov.  6,  1905.) 

1.  ADHINISTBATOBa  —  Af  FOIRTMENT  —  VOID- 
ABLE Obou. 

The  district  court  being  oae  of  Eeoeral 
jarisdiction,  and,  under  Rev.  St.  1899,  I  4576, 
naving  ezclusiTe  jurisdiction  in  probate  mat- 
ters* it*  ord»  appointing  an  administrator,  re- 
citing that  proof  of  notice  was  made,  but  in 
Uxt  made  without  the  mailing  of  the  notice  to 
the  executor  named  in  the  will  as  required  by 
ssctiMi  4577,  Is  manly  foIdaUei  and,  till  set 
aside,  is  valid. 

2.  Same— AxxDWAHCi  vob  Gohiusbioh  and 

BXFEItBES. 
An  administrator  acting  in  good  faith  under 
a  voidable  order  of  appointment  is  entitled  to 
credit  for  reasonable  disboisemoits  and  com- 
missions. 

3.  Sahe— Attobnet'b  Fees— Sbbvicbs  fob  Es- 
tate—Evidence. 

Bvidence,  on  an  accounting  by  administra- 
tor, held  to  sliow  that  services  of  on  attorney, 
for  expense  of  which  he  was  allowed,  were 
rendered  the  administrator  on  behalf  of  the 
estate,  and  not  for  his  individual  benefit. 

4.  Same— Tbavelino  Expenses.  ' 

An  administrator  Is  entitled  to  a,}Iowance 
for  necessarr  and  reasonable  travdlng  expen- 
ses incurred  in  transacting  the  business  of  the 
estate. 

lEd.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  AdmlniBtratoit,  f 
443.] 

6.  Sahx— ibBPAns  or  BuiLDiite. 

An  administrator  is  entitled  to  credit  for 
repair  of  a  house  which  under  the  will  was  to 
become  his  property  as  heir;  the  conveyance 
required  by  the  will,  or  any  order  tranaferrii^ 
dominion  over  the  property  to  him  Individually, 
not  having  been  made,  and  he  being  diarged 
with  th«  rents  amounting  at  least  to  the  ex- 
iwnses. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22. 
Cent.  Dig.  Executors  and  Adminlstratora,  | 
437.] 

6.  Saiie— ExpEnsEB  or  Subett. 

The  allowance  to  an  administrator  for  the 
expense  of  a  sure^.  authorized  by  Rev.  St 
1^9,  S  2621,  is  proper,  though  the  adminis- 
trator's appointment  is  revoked  for  Irregularl- 
ty;  it  havii^  been  valid  till  revoked,  and  the 
order  of  lerocation  iiaTing  continued  the  bond 
in  force. 

7.  SAHE— TOVCHEBS. 

TTnder  Rev.  St.  1899, 1  4721.  providing  that 
an  administrator  In  rendering  his  account  must 
file  vouchers  for  all  charges,  debts,  claims,  and 
expenses  paid  by  him,  to  entitle  him  to  credits 
without  production  of  vouchers,  reasonable  ex- 
planation for  their  nonproduction  is  necessary. 

[Ed.  Note. — For  cases  In  point,  see  vol.  ^ 
Cent.  Die.  Execnttov  and  Administrators,  {} 
21M,  21^.] 

8.  Same— Waives  of  Objection. 

The  administrator's  returned  checks  hav- 
ing been  offered  and  received  as  vouchers  with- 
out objection,  it  cannot  on  appeal  be  claimed 
that  they  were  not  proper  vouchers. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Execators  and  Administrators,  I 
2244.] 

Error  to  District  Court,  Carbon  Gountr; 
David  H.  Craig,  Judge. 

Accounting  by  William  E.  Tilton,  as  admin- 
istrator of  Chatmcey  B.  Tilton,  deceased. 
Alonzo  M.  Rice  and  others,  executors,  filed 
exceptltms  to  his  reports.  The  r^^ortB  were 
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approved,  and  the  ezecaton  bring  error.  Re- 
versed. 

McMicken  &  Blydenburgh,  for  plaintiffs  in 
error.  N.  B.  Greenfield  and  Van  Orsdel  & 
Bordlck,  for  d^endant  In  error. 

POTTER,  C.  J.  This  la  a  proceeding  for 
review  of  an  order  of  the  district  court  of 
Carbon  county  approving  two  reports  of 
William  E.  Tilton,  as  administrator  with  the 
win  annexed  of  Chauncey  B.  Tilton,  deceased. 
The  two  reports,  taken  together,  presented  a 
complete  statement  of  the  receipts  and  dis- 
bursements of  such  administrator  under  an 
appointment  made  November  30,  1901,  which 
was  revoked  April  4, 1903,  for  the  reason  that 
proper  notice  of  the  hearing  upon  the  appli- 
cation for  such  appointment  had  not  been 
given  to  the  executors  named  In  the  wilL 
The  plaintiffs  In  error,  who  are  the  executors 
named  In  the  will  and  were  appointed  as 
such  In  Massachusetts,  where  the  will  was 
first  probated,  filed  exertions  to  the  reports, 
challengli^  the  right  of  the  administrator  to 
receive  credit  for  his  alleged  disbursements 
or  to  compensation  for  his  services.  With 
two  minor  exceptions,  the  court  allowed  the 
administrator's  account,  and  credited  him 
with  the  statutory  commission  upon  the 
amount  of  money  collected.  This  is  assigned 
as  error. 

The  chief  objection  urged  against  the  right 
of  defendant  in  error  to  credit  for  ctmuuls- 
sions  or  disbursemrats  is  that  he  was  acting 
under  a  void  appointment,  and  the  cpiestlon 
thereby  presented  is  whether  the  failure  to 
give  the  statutory  notice  to  the  execators 
named  In  the  will  of  the  hearing  upon  the 
appllcattfBi  of  defendant  In  error  for  the  i>ro- 
bate  of  the  will  and  his  appointment  as  ad- 
ministrator with  fbe  will  annexed  ToaAereA 
such  appointment  void,  or  deprived  the  ad- 
ministrator, who  acted  under  the  appoint- 
ment, of  any  right  to  commlssloiis  or  credit 
for  expenses  and  dlsbursemeats.  The  appli- 
cation of  defendant  in  errw,  upmi  which  he 
was  appointed,  was  filed  Novonbei  2,  1901, 
and  alleged  that  the  testatw  died  a  resident 
of  MaasachnsettB,  leaving  real  and  pwsonal 
estate  In  Carbon  county,  In  this  state;  that 
he  left  a  will,  with  a  codicil  attached,  which 
had  been  probated  in  Massachusetts,  and  the 
plaintiffs  in  error  (naming  them),  all  of  that 
state,  bad  been  duly  appointed  by  the  proper 
court  in  that  state  as  encutora,  but  that 
more  than  six  months  had  elapsed  since  their 
appointment,  and  tboy  bad  failed  to  qualify 
In  this  state ;  that  the  applicant  was  the  only 
surviving  heir  of  the  testator  in  this  state, 
the  only  other  heir  being  the  applicant's 
mother  and  the  testator's  widow,  residing  In 
Massachusetts ;  and  that  the  condition  of  the 
property  In  Carbon  county  required  the  im- 
mediate appointment  of  scnne  competent  and 
qualified  t>fflrson  to  care  for  it  With  such 
petition  was  presented  an  exemplified  copy 
of  the  will,  and  the  cnrder  of  the  court  In 
Uassachusetts  admitting  the  same  to  probate. 
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It  appears  that  a  time  was  flied  for  a  hear- 
ing upon  tbe  petition,  and  a  notice  thereof 
was  published  In  a  new8i)ai>er  In  Carbon 
county,  but  a  copy  thereof  was  neither  mailed 
to  nor  personally  served  upon  either  of  the 
foreign  executors.  The  order,  however,  ad- 
mitting the  will  to  probate  and  appointing 
defendant  Id  error  as  administrator  with  the 
will  annexed,  recites  that  the  petition  came 
on  r^ularly  to  be  heard,  and  that  due  proof 
was  made  that  notice  had  been  duly  given 
and  published  of  the  time  of  proving  the  will, 
according  to  law,  and  for  hearing  said  peti- 
tion, to  all  parties  Interested.  The  defend- 
ant In  error  qualified  as  such  administrator, 
as  required  by  law,  gave  the  prescribed  bond, 
and  entered  upon  the  discharge  of  the  duties 
of  such  trust,  continuing  to  discharge  such 
duties  until  the  revocation  of  his  appointment 
and  the  aimulment  of  tbe  order  of  appoint- 
ment at  the  time  above  mentioned.  June  6, 
1902,  the  foreign  executors,  plaintiffs  In  error 
here,  filed  a  petition  for  the  revocation  of 
such  appointment  and  for  the  issuance  to 
them  of  letters  testamentary,  resulting  In  the 
revocation  aforesaid.  It,  however,  inciden- 
tally appears,  though  all  of  the  subsequent 
proceedings  are  not  In  the  record,  that 
letters  testamentary  were  denied  plaintiffs  in 
error,  and  defendant  In  error  was  again  ap- 
pointed administrator  with  the  will  annexed. 
See  Rice  v.  Tllton,  80  Pac.  828.  And  by  the 
order  revoking  his  former  appointment  he 
was  expressly  ordered  to  continue  in  posses- 
sion of  the  estate  In  bis  hands  until  a  hearing 
thereafter  upon  the  probate  of  the  will,  his 
bond  to  remain  binding,  and  to  make  a  final 
report  of  all  his  proceedings.  The  report 
made  in  response  to  that  order  Is  one  of  the 
reports  In  controversy.  In  the  order  approv- 
ing the  reports  the  defendant  Is  referred  to  as 
bis  own  successor. 

The  statute  requires  notice  of  the  hearing 
for  the  probate  of  a  will  to  be  given  by  the 
clerk  of  court  by  publishing  the  same  In  a 
newspaper  of  the  county,  or.  If  there  be  none, 
by  three  written  or  printed  notices,  posted  at 
three  of  the  most  public  places  In  the  county; 
tbe  period  of  publication  or  posting  before 
hearing  being  also  prescribed.  Rev.  St.  181)0, 
S  4576.  Copies  of  the  notice  must  be  ad- 
dressed to  the  heirs  resident  In  the  state.  If 
known  to  the  petitioner,  and  deposited  In  the 
post  office,  with  the  postage  prepaid,  at  least 
10  days  before  the  hearing.  If  their  places 
of  residence  be  not  known,  such  copies  may 
be  addressed  to  them  and  deposited  In  the 
post  office  at  the  county  seat  of  the  county 
where  the  proceedings  are  pending.  A  copy 
of  the  same  notice  must  In  like  manner  be 
mailed  to  the  person  named,  as  executor.  If  he 
be  not  the  petitioner.  Proof  of  mailing  the 
copies  of  notice  must  be  made  at  the  hearing. 
Personal  service  of  copies  is  declared  to  be 
equivalent  to  mailing.  Id.  8  4377.  Section 
4579  provides:  "At  the  time  appointed  for 
the  hearing,  or  the  time  to  which  tbe  hearing 
may  bare  been  postponed,  the  coert,  Judge  or 


commissioner  thereof  In  Tflcatlon  or  recess, 
unless  tbe  parties  appear,  must  require  proof 
that  the  notice  has  been  given,  which  being 
made,  testimony  must  be  heard  in  proof  of 
the  will."  Another  provision  of  the  statute 
authorizes  the  Institution  of  a  contest  of  the 
probate  of  a  will,  or  the  will  Itself,  at  any 
time  within  one  year  after  probate.  Id.  { 
4C07.  And  if.  u^ion  such  contest,  it  shall  be 
decided  that  the  will  Is  Invalid  or  not  suffi- 
ciently proved,  the  probate  must  be  annulled, 
and  thereupon  the  powers  of  the  executor  or 
administrator  with  the  will  annexed  must 
cease ;  but  It  Is  declared  that  he  shall  not  be 
liable  for  any  act  done  In  good  faith  previous 
to  the  revocation.    Id.  §§  44ilO,  4G1]. 

Now  the  district  court  is  a  court  of  gen- 
eral jurisdiction,  and  possesses  exclusive  Ju- 
risdiction In  probate  matters.  Id.  {  4531; 
Const  art  5,  fi  10.  Its  orders  need  not  re> 
cite  Jurisdictional  facts.  Rev.  St.  1890,  { 
4542.  The  presumption  of  regularity  that 
applies  upon  collateral  attack  to  Its  Judg- 
ments, in  other  cases  applies  with  equal 
force  to  probate  proceedings.  Lethbrldge  v. 
Lauder  (Wyo.)  76  Pac.  682.  The  decedent 
having  died  out  of  the  state,  and  not  having 
been  a  resident  thereof,  but  leaving  prop- 
erty within  it  situated  in  Carbon  county,  the 
district  court  In  that  county  had  jurisdiction 
of  the  probate  of  the  will  and  to  grant  let- 
ters testamentary,  or  of  administration  with 
the  will  annexed,  as  the  case  might  require. 
Rev.  St.  1809,  S  4r>30.  And  the  facts  set 
forth  in  the  petition  of  the  defendant  in  er- 
ror of  November,  1901,  authorized  the  ai>- 
polntment  of  an  administrator  with  the  will 
annexed.  Id.  |S  4.^74,  458.3,  4628,  4620 ;  Rice 
T.  Tilton  (Wyo.)  80  Pac.  828.  A  proceeding 
for  the  probate  of  a  will,  or  for  the  grant 
of  letters  of  administration,  is  In  the  nature 
of  a  proceeding  in  rem,  and  Is  generally  so 
regarded.  1  Woerner  on  Adm.  §§  148.  263; 
1  Abbott's  Prob.  L.  fi  357:  In  re  Davis'  Estate, 
130  Cal.  SOO,  69  Pac.  4t2 :  2  Black  on  Judg. 
8  808.  It  has  therefore  been  held  In  Call- 
fomia,  from  which  state  our  Probate  Code  la 
taken,  tliat  there  Is  no  constitutional  objec- 
tion to  the  statute  providing  for  notice  to 
nonresident  heirs  merely  by  publication  or 
posting.  In  re  Davis*  Estate,  supra.  And, 
further,  the  publication  of  notice  gives  the 
court  jurisdiction  over  the  peraons  of  non- 
resident heirs  as  fully  as  would  be  given 
by  service  of  summons  in  an  ordinary  civil 
action.  Curtis  v.  Underwood  (Cal.)  36  Pac. 
110.  Service  of  a  copy  of  the  notice  was  not 
required  upon  the  heir  residing  in  Mas- 
sachusetts, and  as  to  her  there  existed  no 
Imperfection  in  the  proceedings.  She  was 
bound  by  the  published  notice. 

No  distinction  is  made,  however,  as  to 
service  of  a  copy  of  notice,  between  resi- 
dent and  nonresident  executors;  and  It  may 
be  conceded  that  plaintiff's  In  error  were 
entitled  to  service  of  such  copy  in  addition 
to  the  publication,  and  that  without  such 
service  In  the  manner  pointed  oat  by  the 
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statute  they  would  not  be  bound.  But.  not 
being  bound,  what  was  their  remedy?  Could 
they  have  attacked  collaterally  the  order 
probating  the  will  and  appointing  the  ad- 
ministrator with  the  will  annexed,  or  were 
they  confined.  In  the  presentation  of  their 
objection,  to  a  direct  proceeding  to  vacate 
the  order  and  revolve  the  appointment?  If 
the  order  was  absolutely  void,  It  might  hare 
been  attadced  collaterally;  but,  if  merely 
TOld&bTe,  It  would  be  presumed  ralid  until 
set  aside  in  a  direct  proceeding  for  that 
purpose.  We  think  the  order  was  not  void, 
but  merely  voidable.  The  executors  might 
have  appeared  and  thereby  waived  the  ir- 
regularity as  to  notice.  But  the  fact  that 
notice  was  mailed  or  personally  served  Is 
not  required  to  be  shown  upon  the  record. 
That  is  a  fact  to  be  ascertained  by  the  court, 
Judge,  or  commlssiODer  from  the  proof  made 
at  the  hearing,  when  the  parties  do  not  ap- 
pear. Had  the  record  shown  nothing  as 
to  sucb  service.  It  is  clear  that  the  presump- 
tion would  follow  that  the  necessary  proof 
was  made  to  authorize  the  hearing  and  the 
order  of  the  court  In  the  premises;  and,  as 
the  order  recited  that  proof  of  notice  was 
made,  the  contrary  could  not  have  been  pre- 
sumed or  shown  upon  collateral  attack.  In 
re  Twombley's  Estate  (Gal.)  62  Fac.  815; 
In  re  Griffith,  84  Cal.  107,  23  Pac.  528. 24  Pac. 
381.  The  order  was,  therefore,  to  all  In- 
tents and  purposes,  until  set  aside,  as  valid 
and  binding  upon  all  persons  as  though  there 
had  been  no  Irregularity  In  the  matter  of 
notice.  Thla  conclusion  Is  In  accord  with 
authority  upon  the  subject  It  Is  generally 
held  that  an  order  by  the  proper  coHrt  grant- 
ing letteni  testamentary  or  of  administration 
without  the  statutory  notice  will  not  make 
the  order  void  ab  initio,  but  that  anch  defect 
Is  an  irregularis  merely,  for  which  the  let- 
ters may  be  revoked;  and  the  order  Is  not 
subject  to  collateral  attack.  1  Woemer  on 
Adm.  p.  5G4;  Sheldon  v.  Wright,  7  Barb.  39; 
Barclay  v.  Klmsey,  72  Oa.  725;  James  v. 
Adams,  22  How.  Prac.  400 ;  Ramp  v.  McDan- 
iel  (Or.)  6  Pac.  456;  KeUy  v.  West,  80  N.  T. 
139;  Griffith  T.  Fraxler,  8  Cranch  (U.  S.)  9, 
3  tj.  Ed.  471;  Hyman  v.  Gasklns,  27  N.  G. 
267 ;  Baldwin  t.  Buford.  4  Terg.  (Tenn.)  16 ; 
Coltart  V.  Allen,  40  Ala.  155,  88  Am.  Dec.  757. 
The  appointment  of  defendant  in  error,  under 
the  order  of  November  SO,  1901,  must  there- 
fore be  treated  as  valid  until  It  was  annulled 
In  the  proceeding  brought  for  th&t  purpme ; 
and  the  administrator,  having  apparently 
acted  in  good  faith,  will  be  entitled  to  credit 
for  his  reasonable  disbursements  and  com- 
missions, so  far  as  iixe  same  are  allowable 
by  law  to  an  executor  or  administrator  with 
the  will  annexed.  The  court  allowed  the 
defendant  In  error  the  sum  of  9269.25  as 
commission  upon  money  collected  by  him  on 
behalf  of  the  estate,  and  no  objection  la 
made  to  that  allowance,  except  the  general 
objci'tion,  above  considered,  that  be  was  act- 
ing under  a  void  appolntmoLt.  As  that  objec- 


tion cannot  be  sustained,  the  administrator 
must  be  held  entitled  to  his  commissions ;  and 
no  reason  is  pointed  out  why  the  allowance 
made  is  not  reasonable  and  Just,  and  in  com- 
pliance with  the  statute  upon  that  subject; 
there  having  been  collected  f2,692.25.  Bev. 
St  1899,  S  4712. 

An  allowance  to  the  administrator  for 
attorney's  fees  paid  out  by  blm  la  objected  to. 
upon  the  qtectflc  ground  that  some.  If  not  a 
conslderaUe  portion,  of  the  services  of  the 
attorney  were  rendered  to  the  administrator 
for  his  Individual  benefit.  In  his  contest  with 
the  executors  on  the  petlti<Hi  for  the  revoca- 
tion of  his  appointment  and  In  a  proceeding 
instituted  by  blm  to  require  the  execution  of 
certain  conveyances  and  other  Instruments 
under  the  will,  In  which  he  was  personally 
interested  as  heir.  Clearly  the  administrate 
would  not  have  been  entitled  to  reimburse- 
ment out  of  the  estate  for  fees  paid  to  an 
attorney  for  services  rendered,  not  to  the 
esmte,  but  to  himself  personally;  and  it 
may  be  conceded  that  the  estate  would  not 
be  liable  for  services  rendered  the  adminis- 
trator In  opposing  the  petition  for  the  revoca- 
tion of  his  appointment  which  proceeding 
was  decided  adversely  to  him,  nor  for  services 
rendered  In  the  other  proceeding  above  ref  eix- 
ed  to  brought  the  administrator  in  bis 
own  behaU.  A  careful  inspection  of  the  evi- 
dence, howevra*,  has  failed  to  convince  ns 
that  the  credits  claimed  for  the  attom^'a 
fees  come  within  the  objection.  We  think 
the  trial  court  was  Justified  upon  the  proof 
in  holding  that  the  fees  were  paid  out  in  mat- 
ters strictly  involving  business  of  the  estate. 
The  attorney  to  whom  the  money  had  been  paid 
testified  that  the  services  were  rendered  the 
administrator  in  consultations,  advice,  and 
in  proceedings  relating  to  the  administration 
of  the  estate,  and  that  he  had  made  no 
cbai^  to  the  administrator  for  his  services 
In  the  proceedings  above  mentioned  involving 
the  administrator's  personal  interest  He 
further  testified  that  t£e  charges  were  rea- 
sonable and  below  the  ordinary  charges  for 
the  work  he  had  performed  strictly  for  the 
estate;  and  there  Is  no  dispute  in  the  evi- 
dence on  that  point  The  matter  rests  en- 
tirely upon  the  testimony  of  the  attorney, 
both  as  to  reasonableness  and  the  services 
for  which  the  payments  vrere  made.  It 
seems  that  without  presenting  Itemized  bills, 
he  submitted  a  charge  from  time  to  time, 
which  was  paid.  We  understand  the  ef- 
fect of  his  testimony  to  be  that  the  mon^ 
paid  him.  Included  In  the  credits  claimed  In 
the  administrator's  report,  was  In  satisfac- 
tion of  his  worik  for  the  administrator  on  be- 
half of  the  estate,  and  that  for  his  services 
in  the  two  proceedings  specially  mentioned 
above  he  had  made  no  charge,  and  might  not 
make  any. 

The  statute  reqnlras  that  an  executor  or 
administrator  shall  be  allowed  all  necessary 
expenses  in  the  care,  management,  and  set- 
tlement of  the  estate,  including  reasonable 
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fees  paid  to  attorneys  for  conducting  the 
necessary  proceedings  or  suits  In  courts. 
Rev.  St.  1899,  S  4710.  It  appears  that  con- 
siderable time  had  elapsed  after  the  probattf : 
of  the  will  in  Massachusetts  without  any 
attempt  on  the  part  of  the  foreign  executors 
named  in  the  will  to  probate  the  same,  or 
secure  an  administration  of  the  estate,  in 
this  state ;  and  the  case  contains  intimations 
that  the  worli  of  the  administrator  was  con- 
riderably  impeded  or  interfered  with  by  the 
executors,  making  frequent  consultation  with 
counsel  necessary,  and  requiring  the  bringing 
of  fweclosure  proceedings  against  certain 
debtors  of  the  estate.  At  any  rate,  there 
can  be  no  doubt  that  such  frequent  consulta- 
tions occurred,  and  that  certain  foreclosnre 
salts  were  commenced,  and  the  testimony  is 
that  It  was  all  necessary,  or  at  least  that 
snch  was  Hie  belief  of  the  admlniBtrator.  An 
ezecDtor  or  admlniatrator  Is  entitled  to  credit 
upon  his  account  for  reasonable  fees  paid  to 
an  attorney  for  serrtces  rendered  talm  in  his 
capacity  as  executor  or  administrator  which 
have  been  paid  In  good  faith.  He  Is  entitled, 
upon  important  matters,  or  where  he  Is  In 
donbt  as  to  his  right  or  duty,  to  secure  the 
advice  of  competent  counsel  learned  in  the 
law.  That  right  is  a  protection,  not  only  to 
him,  but  to  the  estate;  and  there  is  nothing 
in  the  statute  denying  It  2  Woerner  on 
Adm.  S  515.  Such  reasonable  payments  will 
come  under  the  head  of  expenses  In  tiie  care, 
management,  and  settlement  of  tiie  estate, 
so  far  as  made  for  legal  advice;  and  legal 
services  In  court  proceedings  are  specially 
mentioned  In  the  statute.  Executors  and 
administrators  are  not  usually  learned  in  the 
law:  and,  as  probate  proceedings  are  con- 
ducted in  the  district  court  the  services  of 
an  attorney  become  generally  Indispensable. 
Moreover,  there  Is  no  reason  for  requiring 
such  an  officer,  In  the  exercise  of  bis  impor- 
tant trust  to  depend  upon  his  own  knowledge 
or  Judgment  relatlve.to  his  rights  and  duties, 
or  to  pay  for  the  necessary  advice  from  his 
own  funds,  unless  specially  so  provided  by 
statute. 

The  account  Includes  a  number  of  rela- 
tively small  items  of  expense  incurred  upon 
different  occasions  by  the  administrator  in 
traveling  away  from  his  bome  to  collect  mon- 
ey from  those  Indebted  to  the  estate,  or  en- 
deavoring to  make  collection,  and  a  few  Items 
of  expense  incurred  In  traveling  to  and  from 
the  county  seat,  wbere  the  court  was  held. 
One  such  Item  was  disallowed  on  the  ground 
that  the  business  on  the  occasion  involved 
was  personal  to  the  administrator.  The  re- 
maining items  were  allowed,  and  this  is  ob- 
jected to  as  erroneous,  upon  the  ground,  as 
we  understand,  not  only  that  such  expense 
was  not  shown  by  proper  vouchers,  but  that 
it  was  not  an  expense  chargeable  to  the 
estate.  It  seems  that  tbe  administrator  lived 
at  some  distance  from  the  county  seat,  and 
that  in  going  there  and  returning  he  neces- 


sarily paid  out  mon^  for  Btase  and  railroad 
fare,  hotel  bills,  and  also  for  the  care  of  his 
team  at  the  point  wbere  he  took  the  stage. 
The  objection  as  to  lack  of  Toocbers  wUl 
be  considered  later,  confining  present  atten- 
tion to  the  right  to  credit  for  expenses  of 
that  nature.  An  executor  or  administrator  Is 
entitled  to  necessary  and  reasonable  travelhig 
expenses  incurred  in  transactii^  tbe  busi- 
ness of  the  estate;.  In  re  Rose's  Estate,  80 
Cal.  160,  22  Pac.  86;  11  Ency,  Law.  123^ 
1235 ;  2  Woerner  on  Adm.  f  5l4  Therefore, 
upon  a  proper  showing  of  an  actoal  expendi- 
ture of  money  for  such  a  purpose  and  the  ne- 
c^sity  and  reasonableness  thereof,  credit 
therefore  should  be  allowed.  None  of  the 
items  covering  traveling  expenses  are  ac- 
companied with  vouch^  of  any  kind,  nw 
was  tbere  anything,  by  way  eltbor  of  writ- 
ten or  oral  evidence,  to  explain  the  cliarges, 
other  than  tbe  general  statement  of  the  ad- 
ministrator, when  testifying  as  a  witness, 
that  be  expended  a  certain  amount  on  a  par- 
ticular trip.  As  tbe  charge  for  each  trip 
was  made  In  a  lump  sum,  he  should  be  re- 
quired to  identify  and  explain  the  payments 
entering  into  the  charge.  This,  doubtless, 
might  he  accomplished  by  the  production  of 
vouchers  showing  each  payment  But,  in  the 
absence  of  such  vouchers,  the  explanation  as 
to  tbe  amount  actually  expended  and  the 
reasonableness  thereof  does  not  appear  to  ua 
to  be  very  satisfactory.  It  Is  unnecessary, 
however,  to  say  more  as  to  such  expense  un- 
til we  reach  the  question  of  vouchers ;  for, 
as  will  be  seen,  none  of  It  was  properly  allow- 
able upon  the  present  showing. 

The  administrator  was  also  allowed  a*edlt 
for  certain  disbursements  for  the  repair  of  a 
bouse.  Tbe  allowance  of  these  disburse- 
ments is  objected  to  on  the  ground  that  under 
the  will  the  house  was  to  become  the  property 
of  the  administrator  as  an  belr.  That  ob- 
jection Is  not  well  taken.  The  conveyance 
had  not  been  made,  which  we  understand 
was  required  by  tbe  will.  The  property  was 
Inventoried  and  accounted  for  as  property  of 
tbe  estate,  and  tbe  administrator  charged 
biraself  with  the  rents,  which  amoimted  to  as 
much,  at  least  as  the  sum  expended  for  re- 
pairs. There  had  been  no  order,  so  far  as 
,  disclosed,  transferring  dominion  over  tbe 
property  to  the  administrator  IndivlduRlIy. 
nor  does  It  appear  that  there  had  been 
distribution  of  any  of  the  estate.  Upon 
proper  proof  of  reasonable  disbursements  for 
such  repairs,  the  amount  should  be  allowed. 

Objection  Is  made  to  tbe  allowance  of  an 
amount  paid  by  the  administrator  to  a  surety 
company  who  became  the  surety  upon  his 
bond.  The  statute  expressly  authorizes  an 
executor  or  administrator  to  include,  as  a 
part  of  the  lawful  expense  of  executing  his 
trust  such  reasonable  sum  as  may  be  paid  to 
a  company,  authorized  under  the  laws  of  this 
state  to  do  so,  for  becoming  surety  upon  his 
bond.  Rev.  St  1899,  §  2621.  The  objection 
now  urged,  however,  is  that  the  expense  is 
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not  chargeable  to  the  estate,  In  view  of  the 
subsequent  revocation  of  Ills  appointment  on 
the  ground  of  Its  Irregularity.  We  do  not 
think  the  objection  a  aound  one.  The  ap- 
pointment was  valid  until  revoked,  and  by  the 
terms  of  the  order  revoking  the  appointment 
the  bond  was  continued  in  force. 

Finally  it  Is  objected  that  for  many  of  the 
expense  Items  charged  in  the  account  and  al- 
lowed the  administrator  vouchers  were  not 
produced.  The  statute  provides :  "In  render- 
ing his  account,  the  executor  or  administra- 
tor must  produce  and  file  vouchers  for  all 
charges,  debts,  claims  and  expenses  which  he 
has  paid,  which  must  remain  In  the  court; 
and  he  may  be  examined  on  oath  touching 
such  payments,  and  also  touching  any 
property  and  effects  of  the  decedent,  and 
the  disposition  thereof.  When  any  voucher 
Is  required  for  other  purposes,  It  may  be 
withdrawn  on  leaving  a  certified  copy  on  file ; 
If  a  voucher  Is  lost,  or  for  other  good  reason 
cannot  be  produced  on  the  settlement,  the 
payment  may  be  proved  by  the  oath  of  any 
competent  witness,  or  of  the  executor  or  ad- 
ministrator." Rev.  St  1899,  S  4721.  As  stat- 
ed above,  no  vouchers  were  produced  for  any 
of  the  traveling  expenses,  and  the  only  ex- 
planation of  the  absence  of  such  vouchers 
was  that  none  were  taken.  The  same  in- 
firmity exists  as  to  some  of  the  other  dis- 
bursements that  were  allowed.  The  sec- 
tion of  the  statute  above  quoted  seems  to  be 
reasonably  plain,  and  to  prescribe  the  manner 
of  proving  payments  made  by  an  executor  or 
administrator  out  of  the  trust  funds  in  his 
hands,  and.  In  ordinary  cases  at  least,  should 
be  followed.  Estate  of  Rose,  63  Cal.  349; 
In  re  Coursen's  Est  (Cal.)  65  Pac.  965;  In 
re  Hllllard's  Estate  (Cal.)  23  Pac.  393;  Walls 
V.  Walker,  37  Cal.  424,  99  Am.  Dec.  290. 
There  seems  to  have  been  significantly  omit- 
ted from  our  statutes  a  provision  of  the 
California  Code  allowing  an  item  of  expend- 
iture not  exceeding  $20  to  be  allowed  with- 
out a  voucher.  If  It  Is  supported  by  the  un- 
contradicted oath  of  the  administrator  posi- 
tive to  the  fact  of  payment,  specifying  when, 
where,  and  to  whom  the  payment  was  made ; 
the  aggregate  of  such  allowances  not  to  ex- 
ceed $500.  Estate  of  Rose,  63  Cal.  349.  It 
may  be  that  a  payment  might  be  made  under 
such  circumstances  as  to  render  the  taking  of 
a  voiwher  practically  impossible,  and  we  do 
not  hold  that  a  payment  so  made  could  not 
be  proven  and  allowed  In  the  absence  of  a 
voucher,  If  positively  shown  and  identified. 
Such  a  case  is  not  here  presented.  It  does 
not  appear  that  vouchers  could  not  have  been 
procured.  Indeed,  the  administrator  testified 
that  he  could  probably  still  obtain  them.  It 
Is  not  apparent,  nor  Is  It  to  be  presumed, 
that  It  was  Impossible  to  procure  vouchers 
for  stage  or  railroad  fare,  livery  or  hotel 


bills,  or  payments  made  for  use  of  telephone. 
There  are  several  small  Items  for  tel^hon- 
Ing  between  the  administrator  and  his  at- 
torney, and  the  only  explanation  of  the  ab- 
sence of  vouchers  for  such  expense  la  the 
failure  to  take  them.  As  to  an  item  of  $3 
paid  for  certain  repairs,  It  was  explained  that 
the  payment  was  made  out  of  doors  In  cash  In 
cold  weather,  and  hence  no  voucher  was  tak- 
en. It  Is  not,  however,  ej^lalned  why  the 
parties  could  not  have  resorted  to  some  con- 
venient place  to  prepare  a  voucher,  nor  why 
one  could  not  have  been  Bubsequentiy  pro- 
cured. We  fail  to  discover  any  reaaonable 
explanation  for  the  nonprodactlon  of  voncb- 
ers  as  to  any  disbursements  not  shown  there- 
by. Betonied  checks  of  the  administrator, 
appearing  to  have  bem  signed  by  him  as  sihA. 
were  (^ered  and  received  In  evidence  as 
Touchers  tor  some  of  the  dlsbonanenta  wlth- 
ont  objection;  and  plaintiffs  in  error  are 
therefore  not  in  a  position  to  complain  in  this 
proceeding  In  error  that  they  do  not  constitute 
proper  vouchers.  Where  the  Interested  par- 
ties  consent  to  the  allowance  of  the  adminis- 
trator's accoont;  or  to  certain  Items  therein, 
there  will  be  no  error  prejudidal  to  them  to 
allowing  the  ssme.  In  re  Coorsrai's  Estate 
(Cal.)  65  Pac  965.  Without  deciding,  there- 
fore, whether  the  checks  would  have  been  ad- 
missible as  vouchers,  had  objection  been  In- 
terposed they  will  be  treated  as  vouchers. 

It  follows  that  the  expense  items  not  ac- 
companied by  vouchers  should  have  been  dis- 
allowed, and  that  as  to  that  port  of  the  al- 
lowance the  Judgment  must  be  reversed.  But 
it  does  not  follow  that  they  may  not  here- 
after be  allowed  upon  a  further  showing. 
The  administrator  should  be  permitted  to 
bring  such  Items  into  a  subsequent  account, 
and,  upon  proper  proof,  they  may  be  allowed. 
The  Judgment  as  to  the  items  allowed  upon 
vouchers  will  be  affirmed.  The  credits  al- 
lowed the  administrator  upon  his  account 
will  therefore  be  affirmed  to  the  extent  of 
?1,127.59.  That  amount  is  made  up  as  fol- 
lows :  Commissions,  $269.25.  Attorney's  fees. 
$600.  Court  costs— November  30,  1901,  $33.- 
8o;  March  3,  1902.  $5;  January  2,  1903, 
$25.  Appraisers,  $21,  Premium  on  bond, 
$87.80.  J.  J.  Rowen,  for  services,  February, 
1902,  $10.  Repairs— for  lumber,  two  Items, 
$8.60  and  $28;  for  carpenter  work,  $27. 
Taxes,  three  Items,  $5.96,  $5.38,  and  75  cents. 
The  Judgment  will  be  reversed  as  to  the  re- 
mainder of  the  expenses  and  disbursements 
charged  in  the  account,  with  directions  to 
the  district  court  to  allow  the  administrator 
to  bring  the  same  forward  In  a  future  account 
for  proof  and  allowance. 

BEARD,  J.,  concurs.  VAN  ORSDEL,  J., 
did  not  sit. 
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CLARK  V.  TORONTO  BANK  et  al. 
(Supreme  Conrt  of  KansaB.   Oct  7,  1005.) 

1.  Banks  and  Banking — Issue  of  Draft — 

ASSIOXMENT. 

Ordinarily  the  issuance  of  a  bank  draft 
(loea  not,  prior  to  its  acceptance,  operate  as  an 
aasigntnent  of  a  part  of  the  fund  agaiust  whieli 
it  is  drawn. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Dig.  Assignments,  S  85.] 

2.  Same— I NBOLVENCT— Title  to  Deposit. 

Where  a  bank  fails  and  passes  into  the 
hands  of  a  receiver  after  it  has  issued  a  draft 
upon  a  correspondent  bank  in  which  it  has 
funds  on  deposit,  and  tlie  drawee  has  notice 
of  the  receivership  before  the  draft  is  present- 
ed for  payment,  the  title  to  such  deposit  passes 
to  the  receiver,  and  the  holder  of  the  draft,  in 
the  absence  of  any  special  circumstances,  is 
entitled  to  no  priority  over  other  creditors  of 
the  failed  bank. 

lEd.  Note.— For  cases  in  point,  see  vol.  6, 
(Vnt.  Dig.  Banks  and  Banking,  |  li^.] 

iSyllabiiR  by  the  Court.) 

Error  from  District  Court,  WoodBon  Coun- 
ty; 0.»;tar  Foust,  Judge. 

Action  by  B.  B.  Clark  against  the  Toronto 
lliiiik  and  others.  Judgment  for  defendants, 
und  iiluiutlfT  brings  error.  Affirmed. 

S.  V.  Holmes,  for  plaintiff  In  error.  W.  S. 
Miirllii.  for  defendants  In  error. 

MASON,  J.  B.  B.  Clark,  a  resident  of 
Iowa,  sold  some  cattle  in  Woodson  county, 
Kau..  through  on  agent,  who  accepted  In 
I)ayment  a  check  drawn  on  the  Bank  of 
Toronto.  In  that  county.  The  agent  pre- 
sented the  check  at  the  bank,  and  upon  his 
request  vras  given  in  payment  a  draft  pay- 
able to  the  order  of  his  principal,  drawn 
by  the  Toronto  bank  upon  a  Kansas  City 
bank,  against  a  fund  then  on  deposit  there 
to  Its  credit.  Shortly  afterwards  the  Toron- 
to bank  was  closed  by  the  bank  commission- 
er, and  In  due  course  of  time  a  receiver 
was  appointed.  The  draft  was  presented  for 
payment  to  the  Kansas  City  bank,  which, 
having  notice  of  the  failure  of  the  Issuing 
bank,  refused  for  that  reason  to  pay  It. 
Clark,  the  bolder  of  the  draft,  brought  ac- 
tion agolnst  the  receiver,  asserting  the  right 
to  recover  from  him  the  fnll  amount  of  the 
draft,  irrespective  of  the  amount  the  failed 
bank  might  be  able  to  pay  Its  general  cred- 
itors. He  was  denied  relief,  and  now  pros- 
ecntes  error. 

In  the  petition  an  attempt  was  made 
to  give  the  transaction  described  the  color 
of  a  special  deposit,  or  a  contract  for  the 
transferring  of  a  fund  in  specie  from  Toron- 
to to  the  plaintiff's  home  in  Iowa.  As  clear- 
ly appears  from  the  statement  made,  how- 
ever, the  facts  will  not  Ijear  that  construe- 
tlon.  The  trausoctlon  was  the  ordinary  one 
of  the  purchase  of  a  draft  for  convenience 
In  the  remitting  of  money,  and  the  giving 
to  It  of  a  different  name  cannot  alter  its 
essential  character.  In  a  stipulation  regard- 
ing the  facta,  upon  which,  together  with 
the  plaintiff's  evidence,  the  case  was  sub- 


mitted, it  was  stated  that  the  plaintiff  was 
at  no  time  a  creditor  of  the  fulled  bank; 
but  this  statement  cannot  overcome  the 
effect  of  the  spccifle  facts  admltte<l  and 
shown,  If  inconsistent  with  them.  It  must 
be  interpreted  as  mcnulng  either  that  the 
plnintiff  was  not  a  creditor  of  the  bank, 
except  so  fnr  as  that  relation  was  created 
by  the  facts  already  recited  In  detail,  or  as 
a  mere  conclusion  of  law,  to  be  disregarded 
by  the  court  if  found  to  be  Incorrect. 

An  effort  la  also  made  to  build  up  a  right 
to  have  the  money  paid  by  plaintiff  to  the 
Toronto  bank  treated  as  a  trust  fund,  upon 
the  theory  that  It  was  a  deposit  unlaw- 
fully received  by  the  officers  of  the  bank 
while  It  was  Insolvent  and  while  they  knew 
of  its  Insolvency.  If  the  facts  In  this  case 
are  otherwise  sufficient  to  bring  It  within 
the  principle  invoked,  th^  fall  short  in  this: 
It  Is  shown  that  the  bank  was  insolvent 
when  the  draft  was  purchased,  but  not 
that  the  officers  were  cognisant  of  the  fact; 
and  there  is  an  entire  failure  of  any  showing 
that  the  money  paid  for  the  draft  ever 
reached  the  hands  of  the  receiver,  or  that 
the  assets  in  his  hands  were  increased  In 
any  way  by  the  transaction.  The  plalntifTB 
action  must  therefore  fall,  unless  it  can  be 
said  that  the  issuance  of  the  draft  operated 
to  transfer  to  him  the  equitable  title  to  so 
much  of  the  money  of  the  Toronto  bank  then 
on  deposit  in  the  Kansas  City  bank  as  It 
called  for.  In  which  case  the  receiver,  who 
succeeded  only  to  the  rights  of  the  failed 
bank,  and  was  entitled  only  to  its  assets, 
could  have  no  valid  claim  upon  that  por- 
tion of  the  deposit  liils  theory  has  received 
the  support  of  a  number  of  courts,  and  is 
the  settled  law  In  several  of  the  states. 
It  Is  adopted  by  Mr.  Daniels  In  his  work  on 
>'egotlable  Instruments  (volume  2,  |  1043). 
Nevertheless  the  great  weight  of  authority 
is  to  the  effect  that  an  unaccepted  check  or 
draft  In  the  usual  form  does  not,  In  the  ab- 
sence of  exceptional  circumstances,  amount 
to  an  assignment  In  law  or  equity  of  any 
part  of  the  drawer's  deposit.  See  5  Cyc. 
536;  2  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  1064; 
4  Cent  Dig.  cc.  1247-1250.  This  rule  has 
frequently  been  enforced  In  controversies  be- 
tween the  bolder  of  a  draft  and  tlie  aaslgnee 
or  receiver  of  Its  Insolvent  drawer.  Fourth 
Street  Bank  v.  Tardley,  165  U.  S.  6»4.  17 
Sup.  Ct.  430.  41  L.  Ed.  855;  Covert  v.  Rhodes 
(Ohio)  27  N.  G.  94,  and  cases  cited;  Atty. 
(ien.  V.  Continental  Life  Ins.  Co.,  71  N.  Y. 
325,  27  Am.  Rep.  55;  Akin  T.  Jones,  93 
Tenu.  353,  27  S.  W.  669.  25  L.  R.  A.  523,  42 
Am.  St.  Rep.  921;  Harrison  v.  Wright,  100 
Ind.  515,  58  Am.  Rep.  805;  Guthrie  Nat. 
Bank  v.  Gill,  6  Okl.  .'ifiO,  54  rnc.  434:  Re- 
vlere  v.  Chaml>li8s,  120  Ga.  714,  48  S.  E. 
122.  It  has  the  sanction  of  so  great  a  pre- 
ponderance of  the  authorities  that  we  have 
no  hesitation  In  accepting  it.  A  uniformity 
of  decision  In  different  Jurisdictions  upon 
matters  of  commercial  usage  is  especially 
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to  be  dedTed,  and  the  question  here  present- 
ed being  of  that  character  affords  a,  strong 
ai^nment  In  favor  of  a  solution  that  shall 
be  in  harmony  with  the  generally  prevailing 
docti'lne. 

It  may  be  added  that  since  this  action 
arose  the  rule  referred  to  has  1>eea  incorpo- 
rated in  the  Kansas  statute,  being  found  in 
section  19G  of  the  negotiable  instrument 
act  (chapter  310,  p.  517,  Laws  1005).  The 
general  adoption  of  substantially  the  same 
act  in  pursuance  of  an  organized  effort  to 
secure  uniformity  upon  the  subject  may  ft- 
nally  make  the  rule  of  universal  application. 
Xo  exceptional  circumstoDces  being  shown 
in  this  case,  it  falls  within  the  operation 
of  the  principle  stated,  and  the  plaintiff 
cannot  recover. 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


GRAND  LODGE  A.  O.  U.  W.  OT 
KANSAS  V.  HADDOCK. 
(Supreme  Court  of  Kansas.  Oct.  T.  1905.) 

1.  INSUBANCE— Fraternal  Association— Br- 
Laws— Benefit  Certificate. 

The  adoption  by  a  fraternal  insurance  or- 
of  a  by-law  declaring  that  no  person  shall 
be  admitted  or  retaloed  as  a  member  who  is 
engaged  in  the  sale  of  intoxicating  liquors  does 
not,  in  the  absence  of  a  specific  provision  to 
that  effect,  avoid  the  beneficiary  certificate  of 
a  meml»er  who  is  already  engaged  in  that  busi- 
ness Id  a  state  where  it  !»  not  unlawful,  who 
continues  therein,  and  against  whom  do  action 
is  talcen. 

2.  Saub— Construction  of  Bt-Law. 

A  bjr-law  of  such  an  order,  which  provides 
that  any  member  who  shall,  after  the  date  of 
its  adoption,  have  entered,  or  who  shall  there- 
after enter,  into  the  business  of  selling  ictoxicat- 
iag  liquors,  shall  stand  suspended  from  bis  rights 
to  participate  in  the  beneficiair  fund,  aud  that 
his  certificate  sliall  become  void  from  the  date 
of  his  BO  engaging  in  such  occupation,  does  not 
in  terms  apply  to  the  case  of  a  member  who 
prior  to  that  time  was  engaged  in  such  business 
and  who  remains  in  it  continuously  tliereafter. 
(gyUabuB  by  the  Court) 

Error  from  District  Court,  Wyandotte 
County;  J.  McCabe  Moore,  Judge. 

Action  by  Jane  Haddock  against  the  Grand 
Lodge  of  the  Ancient  Order  of  United  Worl£- 
men  of  the  State  of  Kansas.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
flrmed. 

J.  B.  Tomlinson  and  Farrelly  &  Evans,  for 
plaintiff  in  error.  Angevlne  &  Cubblson,  for 
defendant  in  error. 

MASON,  J.  The  Grand  Lodge  of  the  An- 
cient Order  of  United  Workmen  of  the  State 
of  Kansas,  an  insurance  association,  prose- 
cutes error  from  a  Judgment  rendered  against 
It  in  favor  of  Jane  Haddock  upon  a  benefi- 
ciary certificate  Issued  to  her  husband,  John 
Haddock.  The  Judgment  must  be  affirmed, 
unless  the  certificate  was  avoided  under  the 
rules  of  the  order  by  the  fact  that  John 
Haddock  was  a  aaloon  keepra-.  He  became 


a  member  of  the  Workmen  In  1880,  being 
then  engaged  in  the  business  of  selling  liquor 
in  Kansas.  At  that  time  neither  the  laws 
of  this  state  nor  of  the  association  forbade 
that  occupation.  After  the  enactment  of  the 
prohibitory  law  Haddock  continued  In  the 
same  business,  but  changed  its  location  to 
Missouri,  so  that  there  is  no  claim  that  he 
w^as  at  any  time  a  violator  of  the  statute. 
He  remained  in  the  business  until  his  death. 
In  1903.  In  1889  a  by-law  of  the  grand  lodge 
was  adopted,  providing,  among  other  things, 
that,  "no  penon  shall  be  admitted  to  membeiv 
ship  or  retained  as  a  member  in  this  Jurisdic- 
tion •  •  •  who  is  engaged  in  any  way  In 
the  sale  of  Intoxicating  llguws  as  a  beverage." 
The  by-law  was  silent  as  to  how  this  re- 
quirement should  be  enforced,  except  for  a 
further  declaration  that  any  lodge  offending 
against  any  of  the  provisions  of  the  section 
in.  which  it  was  found  should  be  deprived 
of  Mb  charter.  On  August  1,  1898,  the  su- 
preme lodge  of  the  order  adopted  a  law 
reading  as  follows:  "Any  member  of  the 
order  who  shall,  after  August  1,  1898,  have 
entered,  or  who  shall  hereafter  enter.  Into 
the  business  or  occupation  of  selling  by  re- 
tail intoxicating  liquors  as  a  beverage,  shall 
stand  suspended  from  any  and  all  rights  to 
participate  in  the  beneficiary  fund  of  the 
order,  and  his  beneficiary  certificate  shall 
become  null  and  void  from  and  after  the 
date  of  so  engaging  In  said  occupation,  and 
no  action  of  the  lodge  of  which  he  Is  a 
member,  or  of  the  grand  lodge  or  any  of- 
ficer thereof,  shall  be  necessary  or  a  con- 
dition precedent  to  any  such  suspension.  In 
case  any  assessments  shall  be  received  from 
a  member  who  has  thus  engaged  in  such 
occupation  after  August  1,  1898,  the  receipt 
thereof  shall  not  continue  the  beneficiary 
certificate  of  such  member  in  force,  nor 
shall  it  be  a  waiver  of  his  so  engaging  in 
such  occupation."  After  the  adoption  of  this 
law  Haddock  maintained  his  relations  with 
the  order  and  continued  to  pay  his  assess- 
ments regularly.  They  were  received  by 
the  officers  of  the  local  lodge  with  knowl- 
edge of  the  facts  regarding  his  occupation, 
and  were  by  them  forwarded  to  the  proper 
offi(!ers  of  the  grand  lodge.  All  payments 
made  after  that  time,  however,  have  beeu 
tendered  back  to  Mrs.  Haddock  since  her 
husband's  death.  The  questions  involved 
are  (1)  whether  the  terms  of  the  by-laws 
referred  to  preclude  a  recovery  upon  the 
certificate,  and  (2)  if  so,  whether  it  was 
competent  for  the  order  to  adopt  them  as 
against  Haddock,  and  (3)  whether  the  grand 
lodge  was  estopped  to  invoke  the  benefit 
of  these  by-laws  in  this  case.  Owing  to 
the  conclusion  we  reach  regarding  the  first 
question,  it  will  be  unnecessary  to  consider 
the  others. 

It  is  sufficiently  clear  that  the  by-law 
adopted  in  1889  did  not  affect  Haddock's 
standing  in  the  lodge  or  the  rights  of  the 
beneficiary  under  the  certificate.   While  it 
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forbade  tbe  acceptance  or  retention  as  mem- 
bert  of  the  lodge  of  persona  engaged  In  tbe 
boBlnesB  of  selling  Uqnor,  It  did  not  profess 
to  be  self-operating.  It  provided  no  maebln* 
ery  ]]tj  which  It  conid  be  enforced,  and  no 
effort  was  In  fact  wee  made  under  it  to 
terminate  Haddock's  membership.  A  rerr 
similar  question  was  discussed  In  Stelnert 
T.  United  Brotherhood  of  Carpenters  tt  Jolo- 
ers  of  America  (Minn.)  97  N.  W.  668,  where 
it  was  said:  "The  constitution  provided 
that  'no  person  who  engages  in  the  sale  of 
intoxicating  drinks  can  be  admitted  or  re- 
tained as  a  member.'  •  •  •  The  ques- 
tion is:  Must  charges  be  preferred,  and 
an  opEMrtunity  to  defend  given,  to  an  ac- 
cnsed  member,  before  his  membership  ceases, 
or  does  the  act  of  selling  Intoxicating  drinks 
terminate  the  membership  without  any  fur- 
ther proceedings?  That  Stelnert  disregarded 
tbe  laws  of  the  order  stands  admitted;  but 
It  does  not  follow  that  this  fact  of  itself 
ended  all  liability  of  the  defendant  on  his 
certificate  of  membership,  issued  when  he 
was  eligible,  under  which  be  bad  good  stand- 
ing, and  in  which  he  had  acquired  a  prop- 
erty right  This  depends  entirely  on  the 
contract  of  membersblp,  of  which  the  con- 
stitution was  a  part  It  was  expressly  pro- 
vided in  the  certificate  that  a  member  must 
strictly  adhere  to  his  obligation  and  obey 
the  constitution  and  all  rules  of  the  union 
based  thereon.  No  person  who  engages  in 
the  sale  of  Intoxicating  drinks  can  be  "re- 
tained' as  a  member.  Provisions  of  this 
kind,  which  may  deprive  one  of  property 
rights  acquired  when  i>aylng  dues  from  time 
to  time,  are  to  be  construed  strictly,  for 
forfeitures  are  not  favored  In  the  law.  A 
member  should  not  be  de[Mrlved  of  benefits 
arising  out  of  his  certificate  of  membership, 
unless  a  construction  of  the  constitution 
makes  sucb  a  result  abaolntely  necessary. 
We  do  not  regard  these  constitutional  pro- 
visions^ taken  as  a  whole,  as  indicating  an 
intent  to  make  the  one  above  quoted  self- 
executing  or  operative.  It  would  have  been 
very  easy  for  the  association,  whlc^  un- 
doubtedly prepared  Its  own  constitution.  If 
such  had  been  the  Intent,  to  have  provided 
expUdtiy  that  In  case  a  member  engaged 
In  the  sale  of  Intoxicating  drinks  his  mem- 
bership should  forthwith  and  immediately 
cease,  his  certificate  should  stand  canceled, 
and  that  he  shoold  have  no  fnrtbw  rights 
under  It" 

A  more  difficult  question  Is  whether  the 
law  adopted  in  1898  is  to  be  interpreted 
as  Intended  to  affect  tbe  status  of  one  who, 
like  Haddock,  having  already  engaged  in 
the  business  of  selling  liquor,  continued  such 
occupation  after  that  time  without  inter- 
ruption. Construed  literally,  It  has  no  appli- 
cation to  such  a  case.  Haddock  did  not 
enter  Into  the  forbidden  occupation  after 
August  1,  1898.  He  entered  into  it  long  be- 
fore that  time,  and  remained  in  it  continu- 
ously. To  make  tbe  expressions  used  apply. 


to  one  in  his  situation,  tt  would  be  neces- 
sary to  give  them  a  very  liberal,  if  not 
strained,  coDBtmctlon.  No  freedom  of  inter- 
pretation, however,  should  be  indulged  to 
accomplish  the  forfeiture  of  property  rights. 
If  it  had  been  the  dealgu  of  the  franiers 
of  the  new  law  that  it  should  aj^ly  to 
members  who  were  already  liquor  sellers, 
it  is  reasonabe  to  suppose  that  language 
would  have  been  employed  plainly  Indicat- 
ing such  purpose,  and  that  there  would  have 
been  express  reference  to  those  who  remain- 
ed In  the  business,  as  well  as  to  those  who 
entered  It  In  that  case  it  seems  probable, 
too,  tbat  some  time  would  have  been  fixed 
within  which  such  persons  might  save  their 
rights  by  changing  their  occupation.  It  is 
hardly  conceivable  that  thm  was  a  delib- 
erate intention  to  make  the  amended  law 
operate  as  an  bnmedlato  decree  of  expulsion 
against  any  members  who  were  at  the  time 
engage  In  the  interdicted  business.  Yet  such 
would  be  the  eifect  given  it  by  tbe  Inter- 
I»«tetiou  proiK>sed  by  the  plalntifF  In  error. 
Tbe  provision  tbat  a  member's  certificate 
should  become  null  and  void  from  the  date 
of  bis  engaging  In  the  buslnesa  also  sup- 
ports tbe  theory  that  the  operation  of  the 
fflactment  was  Intended  to  be  wholly  pro- 
spective. We  conclude  tbat  the  law  of  1898 
did  not  affect,  and  was  not  intended  to 
aCTect  the  standing  of  Haddock.  This  ac- 
cords with  the  view  taken  in  Deuble  t. 
Grand  Lodge  A.  O.  U.  W.  of  Btete  of  New 
Tork  (Sup.)  72  N.  Y.  Supp.  7C6  (affirmed  In 
172  N.  Y.  660,  6Q  N.  B.  1116).  The  scope 
of  the  opinion,  so  far  as  affects  this  matter, 
is  shown  by  the  second  paragraph  of  the 
syllabus,  reading  as  follows:  "An  amend- 
ment to  the  laws  of  an  insurance  order, 
providing  that  any  member  who  shall,  after 
a  specified  date,  have  entered  into  the  busi- 
ness of  selling  liquor,  or  who  shall  there- 
after enter  into  such  basiness^  shall  stand 
suspended  from  ail  rights  In  the  beneficiary 
fund,  and  his  certificate  shall  beoHue  void, 
does  not  in  terms  cover  the  case  of  a  mem- 
ber who  was  previously  engaged  In  such 
business  and  continued  therein."  In  Lang- 
neck  er  V.  Trustees  of  Grand  Lodge  A.  O. 
U.  W.,  Ill  Wis.  279,  87  N.  W.  298,  65  L. 
K.  A  185,  87  Am.  St  Rep.  860.  it  was  held 
that  a  similar  amendment  reached  tlie  case 
of  a  member  who,  having  once  abandcraed 
the  occuimtton  of  selling  liquors,  afterwards 
re-entered  it;  the  discussion  clearly  Indicat- 
ing, however,  that  If  he  had  remained  con- 
tinuously  in  the  business  he  would  have 
been  exempt  from  tbe  operation  of  the  law. 
In  Ellerbe  v.  Faust  119  Mo.  65S.  25  S.  W. 
890,  25  L.  R.  A.  149,  in  discussing  a  pro- 
vision similar  to  the  one  under  considerati<»i. 
the  writw  <tf  the  opinion  expressed  the 
belief  that  it  was  intended  to  airily  to  all 
saloon  ke^)ers  who  remained  in  tbat  busi- 
ness, no  matter  when  they  entered  it  upon 
the  ground  that  the  by-law  should  be  Inter- 
preted "BO  as  to  meet  the  abuse  or  thing 
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prohibited,  and  to  correct  It,  tf  po«slblfc** 
The  determination  of  that  case,  however, 
was  controlled  by  other  and  unassailable  rea- 
sons and  we  cannot  regard  this  dictum  atf 
seriously  impairing  the  authwity  of  the  New 
York  decision. 

The  Judgment  Is  affirmed.  All  tbe  Jos- 
tices  concurrlns. 


WEIR  et  al.  T.  BAGBY  et  aL 
(Bapfeme  Coart  of  Eanaas.  Oct.  7.  1905.) 

1.  CoivvEBaiON— Bkai.  Bstatb  Acquibed  bt 
Admi  n  istbatob. 

Real  estate  acquired  by  an  admioistrator 
In  obtainine  satisfaction  of  judgments  forming 
a  part  of  the  afisets  of  the  estate  In  bts  hands 
for  settlemeDt  Is  to  be  treated  for  purposes  of 
administration  as  personal  pr<q>erty. 

2.  De8Ce:«t  xtud  DisiUBincion  —  Title  to 
Realty. 

Heirs  do  not  take  title  to  such  real  estate 
by  descent  from  their  ancestor,  nor  until  the 

Erobate  court  of  proper  jnrisdictltKi  has  ez- 
Eiusted  Its  authority  over  it  by  an  order  of 
distribution,  either  geaeral  or  special,  which  is 
final  i^,  character. 
(SyllBbuB  by  tbe  Ooort) 

Error  from  District  Court,  Wyandotte 
Goonty;  B.  L.  Fischer,  Jn^. 

Action  by  Oliver  Ba^y.  trustee  and  others, 
against  Robert  Weir  and  others.  Judgment 
for  plalntUEs,  and  defendants  taing  orror. 
Affirmed. 

W.  D.  Isenberg,  W.  L,  Wood,  and  J.  O. 
Fife,  for  plaintiffs  In  error.  L.  W.  Kepllnger, 
for  defendants  In  error, 

BUROH,  J.  The  action  In  the  district 
court  from  which  this  proceeding  arises  was 
brought  by  the  administrator  of  an  estate  for 
the  purpose  of  determining  adverse  claims  to 
certain  real  estate  forming  a  part  of  the  as- 
sets In  his  hands  for  administration,  made 
by  heirs  of  the  decedent  who  contended  that 
tals  authority  over  it  bad  terminated.  In 
February,  1S98,  tbe  administrator  presented 
to  the  court  of  his  appointment  a  petition  for 
the  distribution  of  specified  funds  then  on 
hand  so  far  as  they  were  susceptible  of  distri- 
bution, and  an  order  to  that  effect  was  duly 
made.  At  that  time  expenses  of  adminis- 
tration remained  unpaid.  Part  of  the  assets 
of  the  estate  consisted  of  certain  uncollected 
Judgments,  and  In  April,  ISeS,  the  administra- 
tor obtained  leave  to  accept  real  ^ate  in 
satisfaction  of  them.  An  order  to  that  effect 
was  made  containing  the  following  provision: 
"It  further  appearing  to  tbe  court  that  It 
would  be  more  convenient  to  make  transfers 
if  the  real  estate  be  transferred  to  said  Bagby 
as  trustee,  rather  than  as  administrator,  it  is 
ordered  that  he  be  allowed  to  take  title  to 
said  real  estate  in  his  name  as  trustee."  The 
compromise  was  effected,  and  a  deed  to  the 
land  was  taken  in  accordance  with  the  order, 
nf  an  appraised  value.  In  closing  up  the 
transaction,  expenses  were  Incurred  which  it 


was  the  duty  of  the  estate  to  pay.  Subse- 
quently authority  was  given  tbe  administra- 
tor to  sell  the  real  estate  at  Its  appraised 
value.  This  be  was  unable  to  do,  and  la 
order  to  protect  against  accruing  taxes  he 
was  obliged  to  borrow  money.  Under  these 
circumstances  he  asked,  and  on  July  19, 
1901,  was  granted,  authority  to  sell  the  real 
estate  without  regard  to  Its  appraisement. 
While  attempting  to  act  under  this  authority 
the  heirs  of  the  deceased  and  their  grantees 
and  assigns  opposed  him  in  such  a  manner  as 
to  render  necessary  a  -vindication  of  his  right 
Having  taken  the  conveyance  to  himself  as 
"trustee,"  be  so  designated  himself  in  the 
petition  which  he  died  In  tbe  district  court 
The  description  of  tbe  administrator  Inserted 
in  bis  deed  for  the  purpose  of  facilitating  a 
reduction  of  the  property  to  cash  did  not 
change  his  duty  or  responsibility  in  respect 
to  it,  or  limit  his  power  over  It.  He  was 
still  the  administrator  of  an  estate,  acting 
under  the  orders  of  a  court  of  competent  and 
exclnsive  Jurisdiction.  The  land  did  not  be- 
long to  tbe  deceased,  and  hence  It  was  im- 
possible that  It  should  descend  to  his  heirs 
upon  his  death.  Under  the  well-known  rules 
of  law  it  stood  in  the  place  of  the  Judgments 
which  were  exchanged  tor  it  For  all  the 
purposes  of  admlnistratlDn  it  was  person- 
al property,  and  the  administrator  was 
accountable  for  It  under  his  bond.  11  Am. 
&  Eng.  Enc.  L.  (2d  Ed.)  810^  and  cases  there 
cited.  So  long  as  tbe  court  having  Juris- 
diction of  an  estate  continues  In  the  active 
exercise  of  authority  over  specific  personal 
property  belonging  to  It,  and  does  not  ter- 
minate the  functions  of  tbe  administrator 
with  respect  to  such  property,  the  heirs  are  not 
at  liberty  to  dispossess  bim.  They  must  de- 
fer until  a  special  order  of  distribution  Is 
made  final  as  to  the  property  claimed,  or 
until  a  general  order  of  distribution  la  made 
In  final  settlement  of  the  estate. 

In  this  case  the  defendants'  claims  were  as- 
serted pending  tbe  execution  by  the  adminis- 
trator of  an  order  of  court  to  sell.  The  order 
of  distribution  upon  which  they  found  their 
contention  did  not  refer  in  any  way  to  tbe 
judgments  which  belonged  to  tbe  estate  at  tbe 
time  it  was  made.  That  tbe  court  did  not 
Intend  to  divest  the  administrator  of  title 
to  sach  Judgment  is  Indisputably  shown  by 
tbe  subsequent  order  to  exchange  them  for 
real  estate.  The  real  estate  could  not  be 
affected  by  an  order  made  prior  to  its  ac- 
quisition, and  It  is  not  pretended  that  any 
final  settlement  of  the  estate  has  been  made. 
Therefore  tbe  def^dants  had  no  rit^t  to 
Interfere. 

Some  objection  is  made  to  the  plaintiff's 
petition.  As  finally  amended,  It  stated  a 
cause  of  action.  Besides  this,  the  case  was 
finally  submitted  under  a  stipulation  which 
made  no  attack  whatever  upon  the  sufficiency 
of  the  amended  document. 

The  Judgment  of  tbe  district  court  la  af- 
firmed. All  the  Justices  concurring. 
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STATE  T.  OSWAI/r. 

(Supreme  Court  of  Kansas.   Oct.  7,  1905.) 

1.  llAPE— Evidence— Pbi OB  Offense. 

Assuming  that  in  a  prosecatiou  for  stat- 
otory  rape  it  is  not  competent  for  the  state 
to  snow  specific  acts  of  sexual  iuteicourse  be- 
tween the  defendant  and  the  complaining  wit- 
netis  that  took  place  after  the  act  upon  which 
reliance  is  had  for  a  conviction,  a  judgment  wilt 
not  he  reversed  merely  because  testimony  of 
that  character  is  incidentally  brought  out  dur- 
ing an  examination  upon  another  matter,  es- 
pecially where  it  does  not  clearly  appear  that 
the  objectionable  evidence  relates  to  a  subse- 
quent, and  not  to  a  prior,  transactioo. 

2.  Same  — Instbuctionb  — Failuee  to  Make 
Complaint. 

In  a  prosecution  for  statutory  rape,  where 
the  use  of  force  by  the  defendant  is  not  charged. 
It  is  not  material  error  for  the  court  to  refuse 
to  give  a  special  instruction  that,  in  weighing 
the  evidence  of  the  complaining  witness,  a  girl 
17  years  of  age,  the  jury  may  consider  the  cir- 
cumstance that  she  made  no  complaint  immedi- 
ately after  the  time  the  offense  Is  alleged  to 
have  been  committed. 
(Syllabus  by  the  Court.) 

Appeal  from  Diafrlct  Gonrt,  Decatur  Coun- 
ty; A.  C.  T.  Geiger,  Judge, 
k  J.  F.  Oswalt  was  convicted  of  rape,  and 
appeals.  Affirmed. 

J.  P.  Noble  and  J.  F.  Peters,  for  appellant. 
O.  G.  Coleman,  Atty.  Gen.,  and  Jay  F.  Close, 
Asst  Atty.  Gen.,  for  the  State. 

MASON,  J.  J.  F.  Oswalt  appeals  from  a 
conviction  upon  a  charge  of  statutory  rape, 
alleged  to  bave  been  committed  u|Km  bis 
daugbter,  17  years  of  age.  A  large  number 
of  asslgnmenta  of  error  have  been  made  and 
argued.  It  is  not  tbon^t  that  any  good 
purpose  would  be  served  by  reviewing  tbem 
in  detail.  All  of  tbem  have  been  carefully 
examined,  and  the  conclusion  is  reached  that 
no  material  error  Is  shown.  Some  of  the 
objecti<ms  now  made  to  the  evidence  do  not 
appear  to  bare  been  pn^erly  brought  to  the 
attention  of  the  trial  court.  Upon  the  whole 
record  it  does  not  appear  that  any  substan- 
tial right  of  the  defendant  was  invaded ;  but 
two  of  the  questions  presented  vUl  be  sepa- 
rately discussed. 

Cmnplalnt  is  made  that  the  state  was  per- 
mitted to  show  that  sexual  intercourse  took 
place  between  the  defendant  and  the  com- 
plaining witness  after  the  date  alleged  as  that 
of  the  act  relied  upon  for  a  conviction.  Ac- 
cording to  the  greater  number  of  authorities, 
while  it  is  competent  for  the  state  to  show 
ottier  similar  acts  preceding  the  commlHsIon 
of  the  offense  (State  v.  Borcbert.  68  Kan. 
300,  74  Pac.  1108),  It  la  not  permissible  to 
give  evidence  of  any  such  act  occurring  after- 
wards. Ttie  cases  bearing  on  the  question 
are  collected  In  a  note  to  People  t.  Mollneux, 
168  N.  Y.  2G4,  61  N.  E.  286,  published  In 
62  L.  R.  A.  193.  at  pages  329  to  33a  Conced- 
ing this  to  be  the  proper  rule,  the  present 
case  affords  no  sufficient  ground  for  Its  ap- 
plication. It  la  true  that  the  complaining 
witness  was  permitted  over  the  defendant's 
objection  to  testify  that  she  had  bad  Inter- 
course with  him  in  some  other  bed  since  some 


c«*tain  time  referred  to,  which  appears  to 
bare  been  the  time  the  offense  is  charged  to 
bave  been  committed.  But  this  was  upon 
redirect  examination,  after  the  witness  bad 
apparently  been  led  upon  eroRS-examinatton 
to  say  that  she  had  never  at  any  time  bad 
intercourse  with  her  father  In  any  other  bed. 
The  sole  purpose  of  asking  the  question  seems 
to  have  been  to  elicit  a  correction  of  an  in- 
accurate statement  upon  a  collateral,  and 
probably  wholly  Immaterial,  matter,  which 
was  brought  out  by  the  defendant  and  which 
was  not  again  referred  to.  It  is  obvious  that 
there  was  no  effort  on  the  part  of  the  prose- 
cuting attorney  to  injure  the  defendant  with 
the  Jury  by  showing  the  commission  of  a 
separate  offense.  The  entire  episode  was  in- 
cidental, and  it  la  manifest  that  no  prejudice 
to  the  defendant  could  have  resulted  from  it. 
Moreover,  It  Is  not  entirely  clear  that  the 
time  rtferred  to,  to  which  the  act  of  Inter- 
conrse  was  said  to  be  subsequent,  was  that  of 
the  offense  charged.  In  the  course  of  the 
examination  different  dates  and  different 
acts  had  been  mentioned,  so  that  the  ques- 
tion objected  to  was  somewhat  amfflguoos 
in  this  respect  The  objections  then  made, 
while  technically  sufficient  to  raise  the  ques- 
tion now  presented,  in  virtue  of  Including 
Incompetency,  did  not  direct  speciflc  attention 
to  it.  We  are  constrained  to  hold  tliat  no 
material  error  is  shown  In  this  regard. 

The  evidence  tended  to  show  that  the  com- 
plaining witness  failed  to  make  any  definite 
complaint  of  tlie  outrage  committed  upon  her. 
and  the  defendant  asked  the  court  to  instruct 
the  jury  that  this  was  a  circumstance  that 
might  be  considered  by  them  In  determining 
the  weight  to  be  glvoi  to  her  testimony. 
The  refusal  to  give  this  instruction  is  as- 
signed as  en-or.  In  prosecutions  upon  ttae 
charge  of  common-law  rape,  the  inquiry 
whether  an  early  compbiint  was  made  by  the 
injured  person  has  always  been  deemed  of 
much  Importance,  but  chiefly  as  bearing  upon 
the  question  of  consent  State  v.  Brown,  54 
Kan.  71,  37  Pac.  900  ;  23  Am.  &  Eng-  Enc 
Law  (2d  Ed.)  8U2.  But  where  want  of  con- 
sent is  no  element  of  the  offense  and  is  not 
allied,  and  the  complainant  la  old  enough 
to  comprehend  the  nature  of  the  act  charged. 
It  is  at  least  doubtful  whether  evidence  can  be 
received  that  she  did  or  did  not  make  Im- 
mediate complaint  See  State  v.  Daugher^, 
63  Kan.  473,  6.5  Pac.  605 ;  Loose  v.  State,  120 
Wis.  115,  07  N.  W.  526;  People  v.  Lee,  119 
Cal.  84,  51  Pac.  22;  Honselman  v.  People, 
168  III.  172,  48  N.  E.  304;  State  V.  Birchard, 
35  Or.  484,  59  Pac.  468;  People  v.  Wilmot 
139  Cal.  103,  72  Pac.  838.  Assuming,  how- 
ever, that  in  such  a  case  evidence  upon  that 
head  is  competent  the  matter  Is  not  there 
sucb  an  important  one  as  to  make  It  impera- 
tive that  the  court  shall  single  it  out  and 
instruct  speciflcally  upon  It.  Under  the  facts 
of  this  case  we  hold  that  there  w^us  no  error 
in  refusing  to  give  the  Instruction  asked. 

The  judgment  is  affirmed.  All  the  Jus- 
tlceB  concurrlnit  — 
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STATE  T.  SHAW. 

(Supreme  Conrt  of  Kansas.   Oct.  7,  1906.) 

1.  Forgery — Nature  or  Ikstbuuekt. 

An  instrument  in  writing  as  follows : 
"CanQingham,  Kans.,  Aug.  30,  1904.  L.  Rat- 
cliff  pay  to  Edd  Shaw  or  order  $17.00  Seven- 
teen dollars.  J,  II.  Freeman" — is  such  a  writ- 
ing as  is  made  the  subject  of  forgery  under  sec- 
tion 2122.  Gen.  St.  1901.  It  is  a  check  or  or- 
der by  which  a  pecuniary  obligation  purports 
to  be  transferred  and  created,  and  tax  informa- 
tion which  chargeB  the  false  maklnff  and  forg- 
ing of  such  instrument  with  intent  to  injure 
or  defraud,  without  the  alleeatioB  of  any  ez- 
traneoQB  facta,  charges  the  crune  defined  by  said 
section. 

2.  Saiub— Wabbant— Pbeuuinabt  Examika- 

IION. 

When  a  warrant  charges  the  defendant 
with  the  forging  of  such  instrument,  and  with 
indorsing  thereon  "Edd  Shaw,"  and  selling  the 
same  to  B.,"  for  a  valuable  consideration,  with 
Intent  to  defrand,  and  the  defendant  is  taken 
before  a  justice  of  the  peace  and  waives  a  pre- 
liminary examination  thereon,  the  county  at- 
torney is  thereby  authorized  to  file  an  informa- 
tion diarglng  the  defendant  with  the  crime  of 
fo^erv  in  the  fonrth  degree,  as  defined  in  sec- 
tion 2126,  Gen.  St.  1901.  A  plea  in  abatement 
to  such  information  on  the  ground  that  the  de- 
fendant has  had  no  preliminary  examination 
for  such  offense  is  not  good, 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Kingman 
County ;  P.  B.  Glllett,  Judge. 

Edd  Shaw  was  cunyicted  of  forgery,  and 
appeals.  Affirmed. 

In  tbls  case  the  defendant,  Edd  Staaw,  was 
arrested  on  a  warrant,  wbich  contained  the 

charge  **that  on  the  day  ot  August, 

IBOi,  la  Kingman  county,  state  of  Kansas,  one 
Edd  Shaw  did  unlawfully,  feloniously,  forge, 
conuterfelt,  and  falsely  make  one  wrlttoi 
order  for  $17.00,  being  and  purporting  to  Iw 
signed  by  one  3.  H.  Freeman,  and  drawn  on 
<nie  E.  S.  Batcllff,  which  order  was  made 
payable  to  said  Edd  Shaw  and  by  him  In- 
dorsed by  writiiv  on  the  back  thereof  the 
following  words,  to  wit,  *Edd  Shaw,'  and  tiy 
him  tranafttred  for  a  valuable  considera- 
tion to  Ben  A.  Bladcwell  with  intent  to  de- 
fraud." The  defendant  was  taken  before  a 
Justice  of  the  peace  of  said  county,  waived 
a  preliminary  racamlnatlon,  and  was  required 
to  give  bond  for  his  appearance  in  the  district 
court  The  county  attorney  filed  an  Informa- 
tton  against  him  containing  three  counts,  the 
first  of  which  charged  the  defendant  with 
counterfeiting  the  orHer,  a  copy  of  which 
was  set  forth  as  follows:  "Cunningham, 
Kans..  Aug.  30,  1904.  L.  Batcltff  pay  to  Edd 
Shaw  or  ord«r  $17.00  Sevwteen  dollars. 
J.  H.  Freeman."  The  second  count  chai^:ed 
Ote  def«idant  with  having  such  forged  in- 
stnuneut  In  his  possession,  etc.  The  third 
count  charged  the  defendant  with  unlaw- 
fully and  feloniously  selling  and  delivering 
Bald  order  to  one  Ben  A.  Bladtewell  for  the 


consideration  of  917  In  lawful  money  paid- 
by  said  Blackwell.  To  this  information  the 
defendant  filed  a  plea  in  abatement,  on  the 
ground  that  he  had  had  no  prclimlnair  ex- 
amination for  the  offense  or  offenses  therein 
cbaiged.  This  plea  the  court  sustained  as 
to  the  second  count,  and  overruled  as  to 
the  first  and  third  counts,  and  thereupon  the 
defendant  filed  a  motion  to  quash  the  Infor- 
mation on  numerous  grounds,  among  which 
was  that  the  Instrument  alleged  to  have  been 
foiled  and  transferred  was  not  the  subject 
of  forgery  and  did  not  purport  to  create  and 
transfer  any  pecuniary  obligation  or  demand, 
which  motion  was  by  the  rourt  overruled, 
and  a  jury  was  Impaneled  and  a  trial  had. 
During  the  trial  the  court  disposed  of  the 
first  count  of  the  Information,  and  the  case 
was  submitted  to  the  Jury  upon  the  third 
count,  and  the  Jury  found  the  defendant 
guilty,  and  after  a  motion  for  new  trial 
had  been  overruled  the  court  sentenced  the 
defendant  upon  the  third  count,  and  the  de- 
fendant brings  the  case  here  for  review,  j 

C.  W.  Fairchlld  and  Geo.  W.  Freerks.  for 
appellant  O.  C.  Coleman.  At^.  6^  and  C. 
G.  Calkin,  Ca  Atty.,  for  the  State. 

SMITH,!,  (after  stating  the  facts).  That 
the  Instrument  is  a  subject  of  fotitery  and 
that  the  Information  states  sufficient  facts 
are  questions  hardly  open  for  discussion. 
State  V.  Foster,  30  Kan.  365,  2  Pac.  W8,  and 
State  V.  Lee,  32  Kan.  360,  4  Pac.  6S3,  are 
decisive  and  seem  to  be  in  point  The  war- 
rant upon  which  the  defendant  was  arrested, 
and  upon  which  be  was  tendered  a  prelimi- 
nary examination,  charged  him  with  two 
crimes,  the  forging  of  the  check  and  the 
transfer  of  the  same  for  a  valuable  considera- 
tion to  Ben  A.  Blackwell  with  Intent  to  de- 
fraud. Whatever  may  be  the  rule  in  r^ard 
to  trials.  It  must  be  conceded  that  any  num- 
ber of  felonies  may  be  inquired  into  at  one 
preliminary  examination.  The  defendant 
may  even  be  held  to  answer  for  an  offense 
not  charged  In  the  warrant  Section  5405. 
Gen.  St  1001.  While  the  facts  are  not  as 
fully  set  forth  In  the  warrant  as  they  are 
in  the  Information,  it  Is  not  requisite. 
Enough,  however,  appears  In  the  warrant  to 
apprise  the  defendant  that  he  is  chained 
with  feloniously  transferring  the  check ;  and, 
he  having  waived  a  preliminary  examination 
thereon,  the  county  attorney  was  thereby  au- 
thorised to  more  fully  charge  this  crime  In 
the  information.  The  plea  In  abatement 
thereto  la  not  good.  We  have  examined  the 
allied  errors  occurring  on  the  trial,  and  do 
not  find  any  substantial  error  by  which  the 
defei^nt  could  be  prejudiced. 

The  judgment  of  the  district  court  Is  af- 
firmed. All  the  Justices  concurring. 
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CLkRK  et  at.  t.  ASHLETT  et  al. 

(Sapreme  Court  of  Colorado.   Oct.  2,  1905.) 

1.  Waters— Appbopbiation—Pkioc  Rightb— 
Effect. 

Where  by  tlie  wrongful  appropriation  of 
water  from  a  stream  by  defendants,  plaintiffs 
did  not  receive  water  whicli  they  were  entitled 
to  appropriate  from  the  stream  until  much 
later  tnan  they  otherwise  would,  plaintiifs  were 
injured  by  such  wrongful  appropriation,  though 
priorities  ahead  of  plaintiffs  exhausted  the  eu- 
tire  water  of  the  stream. 

2.  Saue—Pbescbiftion. 

No  adTerae  Mser  of  water  rights  can  be 
initiated  until  the  owners  of  the  right  are  de- 
prived of  the  benefit  of  its  use  in  such  a  snb- 
Btantial  manner  as  to  notify  them  that  their 
rights  are  being  invaded. 

[Ed.  Note. — For  cases  in  pointt  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  fifi  150, 

S.  SAinE— JnoioiAi.  Awabd. 

Where  plaintiffs  within  20  years  prior  to 
the  filing  ot  a  complaint  to  establish  certain 
water  rights  had  the  use  of  the  water  awarded 
to  them  by  judicial  decree,  defendants'  claiia 
of  title  by  prescription  was  unsustainable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Coorses,  fiS  148, 
149.1 

4.  Saicx— CoLOB  OF  Title. 

A  patent  from  the  goveminent,  and  mesne 
conveyances  through  the  patentee  to  defendants 
without  a  paper  title  conveying  water  rights, 
is  insufficient  to  constitute  color  of  title  to  such 
rights  as  against  one  holding  a  decree  awarding 
him  the  water  under  a  prior  appropriation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  §  150.] 

5.  SAHE--SOUBaE  OF  8UFPI.T— SUBTEBUIIEAN 

COUBSES. 

Later  appropriators  of  water  cannot  law- 
fully acquire  rights  to  springs  constituting  the 
source  of  a  creek,  simply  because  the  means  by 
which  the  waters  are  conveyed  by  the  springs 
to  the  creek  are  subterranean, 
0.  Same— INCBEASED  Flow— Seepage. 

Where  a  creek  from  which  waters  were 
taken  for  irrigation  purposes  had  its  source  in 
certain  springs,  the  fact  that  the  volume  of  the 
water  in  the  creek  was  increased  by  seepage 
from  Irrigated  lands  above  them  did  not  entiue 
defendants  to  divert  the  spring  vaXfXt  as 
against  prior  appropriators. 
7.  Same — Statutes — Application. 

Where,  in  a  suit  to  determine  water  rights, 
certain  spring  water  in  ccmtroversy  was  the 
source  of  one  of  the  branches  of  a  natural 
stream,  the  water  of  which  had  been  appropri- 
ated prior  to  the  enactment  of  Laws  1889,  p. 
215,  providing  that  all  ditches  now  constructed 
or  hereafter  to  be  constructed  for  the  purpose 
of  utilizing  the  waste,  seepage,  or  spring  water 
of  the  state  shall  be  governed  by  the  same  rales 
relating  to  priority  of  right  as  those  ditches 
constructed  for  the  purposes  of  utilizing  the 
water  of  running  streams,  snch  section  had  no 
applicatiim. 

Appeal  from  District  Court,  Sagnacbe  Ooim- 
ty;  Chas.  C.  Holbrook,  Judge. 

Suit  by  William  T.  Ashley  and  others  against 
Zachary  T.  Clark  and  others.  From  a  decree 
In  favor  of  complainants,  defendants  appeal. 
Affirmed. 

Ira  J.  Bloomfleld,  for  appellanta  Jota  W. 
iMtTidBon,  Cor  appellees. 


UEPORTEB.  (Colo. 

STEELB,  J.  An  adjudication  ot  priorities 
to  the  use  of  water  In  water  district  No.  20 
was  had  in  tbe  district  court  of  Sagnadie 
county;  tbe  final  decree  l)elng  enta«d  In  the 
year  1888.  This  decree  confirmed  to  Ashley 
and  bis  associates  appropriations  made  by 
them  of  the  water  of  Saguache  creek  and  Ita 
tributaries.  Tbe  appropriations  were  made 
during  the  years  1871  and  1872.  In  tbe  T^r 
1877  John  F.  Schaller  entered  certain  lands 
in  Saguache  county,  an  which  springs  known 
as  the  "Schaller  Springs"  rise.  In  Uie  adjudi- 
cation Schaller  appeared,  offered  proof,  and 
obtained  decrees  for  the  ditches  known  as  the 
"Schaller  Ditch  No.  1"  and  tbe  "Schaller  Ditch 
No.  2."  He  also  claimed  tbe  water  of  tbe 
Schollw  i^rlngs,  but  no  adjudication  was 
made  with  reference  thereto.  The  decrees 
granted  Schaller  are  later  than  those  granted 
Ashley  and  bis  associates.  Tbe  Clarks  are 
owners  of  the  lands  where  13ie  springs  rise, 
through  mesne  conveyances  from  Scballor. 
Claiming  that  tbe  water  of  these  springs  has 
always  flowed  In  a  well-defined  channel  from 
where  they  rise  into  Saguache  creek,  and  that 
tbe  water  flowing  from  the  springs  Is  known 
as  the  "Schaller  Spring  Branch"  of  Saguache 
creek,  and  is  one  ot  the  tributaries  at  Sag- 
uache creek,  and  ttiat  the  Clarks  wore  using 
the  water  without  ri^t  or  authority  of  law 
and  In  Tiolatlon  of  prior  rights,  Ashley  and 
bis  associates  secnred  a  temporary  Injunction 
in  tbe  district  court  of  Saguache  county.  De- 
murrer  to  tbe  complaint  was  orerruled.  In 
the  anawa:  tbe  defendants  aver  tibat  tbe  wa- 
ter that  flows  from  the  Tldnity  of  the  springs 
Is  composed  partly  of  water  from  the  springs 
and  partly  of  seepage  water  coming  from  ir- 
rigated lands  above  the  springs;  tbat,  if  the 
water  from  tbe  aprlnga  were  turned  into  the 
channel  of  tbe  creek,  no  part  thereof  conld  or 
would  flow  to  or  enter  tbe  beadgates  of  plain- 
tlflFs,  or  eiUier  of  them,  because  persons  other 
than  the  plaintiffs  would  be  entitled  to  use 
tbe  water;  tbat  for  more  than  20  years  they 
have  been  using  all  of  the  water  flowing  from 
the  q;>rings  for  irtlgatlnK  land  owned  by 
them;  and  that  their  possession  has  been 
open,  notorious,  and  well  known  to  tbe  de- 
fendants; and  in  a  separftte  defense  tbey  set 
up  that  for  more  than  7  years  priw  to  the 
commencement  of  the  suit  tbe  defendants 
and  their  grantors  have  openly,  notOTlously, 
and  fflccluslvely,  with  the  full  knowledge  oC 
tbe  plaintiff^  owned,  used,  and  had  tbe  ac- 
tual possession  of  tbe  lands  mentioned,  includ- 
ing the  water  so  rising  from  such  springs  and 
seepage,  under  claim  and  color  of  title  thereto 
made  In  good  faith,  and  have  continuously, 
with  the  knowledge  ot  plalntUh,  used  tbe  said 
water  for  the  IrrigatitHi  ot  their  lands,  and 
have,  during  said  time,  paid  all  taxeia  legally 
assessed  upon  said  land,  watet,  and  water 
rights  so  eonstitntlng  a  luirt  of  said  land,  be- 
ing the  same  spring  and  spring  water  men- 
tioned in  plaintiffs  complaint  A  demurrer 
was  interposed  to  the  separate  defense,  and 
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vu  nBtalned.  Tbe  defendant  elected  to 
stand  b7  tba  separate  defense. 

The  conrt,  It  Is  alleged,  erred  in  overruling 
the  demurrer  to  the  complaint,  and  In  sus- 
tainlnff  ttie  demurrer  to  the  separate  defense, 
and  In  holding  that  the  plea  of  20  years*  pos- 
sesBltMi  had  not  been  eaatalned,  and  In  ren- 
dering judgment  tor  plalntUCa^  when  It  appear- 
ed that  the  plaintiffs  were  not  Injured  and 
could  not  be  benefited  by  the  granting  of  the 
Injunction.  It  was  shown  that  priorities 
ahead  of  the  plaintiffs'  exhausted  the  entire 
water  of  the  stream,  but  It  does  not  follow 
that  plaintiffs  would  not  receive  benefit  from 
the  Issuance  of  the  InJoncUon.  If  the  defend- 
ants were  wrongfully  appropriating  wator, 
they  should  not  have  been  permitted  to  con- 
tinue to  do  so,  because,  although  the  priorities 
aenior  to  the  plaintiffs*  call  fw  more  water 
than  went  Into  the  stream,  if  the  water  taken 
the  def  endanto  was  allowed  to  flow  Into  the 
stream,  plaintiffs  would  receive  water  mutii 
•Doner  than  they  otherwise  would. 

Many  cases  are  cited  by  the  appellant  In 
cnpport  of  his  contention  that  "the  right  to 
use  water  for  irrigation  may  be  acquired,  not 
only  by  original  appropriation  or  by  grant,  but 
also  against  individuals  in  wliom  the  right  Is 
vested  by  adverse  possession  and  use."  Tbe 
prc^xwltlon  has  the  support  of  many  adjudi- 
cated cases.  Although  it  appeared  at  the 
trial  that  the  defendant  and  bis  grantors  had 
used  tbe  water  from  the  springs  for  irrigation 
for  20  years  or  mwe,  there  was  no  proof  that 
eucb  use  of  water  was  with  the  plaintiffs' 
knowledge  that  their  rights  were  being  In- 
vaded by  such  use.  "Tbe  acta  by  which  It  Is 
sought  to  establish  tbe  prescriptive  right  must 
be  such  as  to  operate  as  an  Invasion  of  the 
right  of  the  person  against  whom  tbe  pre- 
acrlptive  right  is  asserted,  and  will  give  a 
cause  of  action  In  his  favor.  No  adverse  user 
can  be  Initiated  until  the  owners  of  the  water 
right  are  deprived  of  the  beoeflt  of  Its  use  In 
such  a  substantial  manner  as  to  notify  them 
that  their  water  rights  are  being  Invaded." 
Long  on  Irrlgatlou,  §  00.  Tbls  prescriptive 
title  Is  based  upon  the  presumption  that,  If 
water  has  been  used  for  so  long  a  period  ad- 
versely and  without  Interruption,  a  grant  of 
it  was  made.  But  such  right  cannot  be  ac- 
quired unless  the  person  whose  water  Is  tak- 
en acquiesced  In  tbe  taking  and  made  no 
■claim  to  It  during  the  porlod.  The  complaint 
alleges,  and  the  answer  admits,  that  the 
plaintiffs  (appellees  here)  have  demanded  at 
all  times  tbe  entire  body  of  water  flowing  in 
said  creek  and  Its  tributaries  above  them  to 
supply  their  priorities.  It  appears  with  suf- 
flclent  clearness  from  tbe  pleadings  and  tbe 
testimony  that  the  plaintiffs  witbln  20  years 
prior  to  the  filing  of  the  complaint  have  had 
the  use  of  the  water  awarded  them  by  tbe 
•decree.  Under  sudb  circumstances  tbe  claim 
of  title  by  prescription  must  fall.  "The  ripa- 
rian proprietor  against  whom  adverse  posses- 
sion Is  held  must  have  bad  knowledge  or 
meana  of  knowledge  of  anch  occupation  and 


claim  of  rls^t  The  apiir<^latw  mnBt  bave 
proof  of  poaseaelon  for  the  statutory  period 
with  proof  of  an  advom  claim  against  the 
proprietor,  as  witho^  proof  of  advwse  claim 
his  plea  will  not  aviUL"  Kinney  on  Irriga- 
tion, I  W6.  "Rights  of  a  prior  approprlator 
may  be  lost  by  his  acquiescence  In  an  adverse 
nee  thereof  by  another,  continued  unlntov 
mptedly  ftn:  the  etototory  period.  This,  how- 
ever, will  not  apply  to  any  portion  of  said  wa- 
ter which  the  prior  aK>roprlator  did  within 
said  pnlod  resume  and  afterwards  retoln 
possession  of."  Kinney  on  Irrigation.  |  256. 

The  separate  defense  Is  framed  so  as  to 
include  the  spring  and  tbe  water  as  part  ttf 
tbe  land,  and  It  alleges  possession  undo*  color 
of  title  and  the  payment  of  taxes  for  the  pe- 
riod of  seven  years.  In  passli^  upon  a  sim- 
ilar question,  this  court,  In  L.  L,  Ditch  Go.  v. 
Louden  I.  C.  Co.,  27  Colo.  267,  60  Pac.  629,  8S 
Am.  St  Rep,  SO,  said:  "It  is  not  necessary 
to  determine  «  *  •  whether  or  not  the 
statute  is  applicable  to  water  rights,  as  the 
evidaice  falls  to  disclose  that  defendants  have 
a  paper  title,  such  as  the  statnte  requires,  up- 
on which  to  base  their  claim  to  the  use  of  the 
waters  from  the  Big  Thompson,  as  against 
the  righto  of  plaintiff.  Color  of  title,  under 
tbe  statote,  must  be  based  upon  a  paper  title." 
The  color  of  title  pleaded  Is  that  based  upon 
a  patent  from  the  government  to  Schaller, 
and  through  him  by  mesne  conveyances  to 
the  defendants.  This  cannot  avail  against 
one  who  has  a  decree  awarding  him  water 
under  a  prior  appropriation.  He  should  plead 
a  paper  title  conveying  the  water  rights,  and 
he  offers  no  defense  when  he  pleads  title  to 
the  land  simply. 

Tbere  was  evidence  tending  to  show  that 
the  water  in  tbe  springs  flowed  over  the  sur- 
face of  the  earth  in  a  well-defined  cbannel  to 
Saguache  creek,  and  that  the  springs  in  ques- 
tion were  one  of  the  sources  of  tbe  creek;  and 
It  was  upon  tbe  theory  tbat  the  springs  were 
one  of  tbe  sources  of  Saguache  creek  tbat  the 
court  denied  the  defendants  the  right  to  use 
tbe  water  therefrom,  when  such  use  inter- 
fered with  prior  appropriations.  This  ruling 
Is  In  accord  with  the  decisions  of  this  court. 
In  the  case  of  Bruenlng  v.  Dorr,  23  Colo.  19S, 
47  Pac.  290,  35  L.  R.  A.  640,  this  court,  quot- 
ing from  a  Nevada  case,  said:  "It  would  be 
a  mere  pretense  of  protection  of  tbe  rights  ac- 
quired by  tbe  earlier  approprlators  of  tbe  wa- 
ters of  a  creek  to  say  that  lata  approprlators 
could  lawfully  acquire  righto  to  the  qvings 
which  constltote  tbe  source  of  the  creek, 
simply  because  the  means  by  which  the  wa- 
ters are  conveyed  by  the  springs  to  the  creek 
are  subterranean  and  not  well  understood." 
There  was  testimony  that  tbe  volume  of  tbe 
springs  had  been  Increased  seepage  from 
irrigated  lands  above  them.  This,  If  true, 
would  not  entitle  the  defendants  to  divert  the 
spring  water.  The  spring  Is  one  of  tbe 
sources  of  tbe  creek,  and  It  makes  do  differ- 
ence, it  seems  to  us,  that  tbe  volume  has  been 
increased  by  the  irrigation  of  land  above. 
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We  shall  not  undertake  to  consider  tbe  law 
of  1889,  referred  to  (Laws  18S9.  p.  21S),  fur- 
ther than  to  say  that  It  can  have  no  applica- 
tion to  this  case,  because  the  spring  water 
claimed  is  tbe  source  of  one  of  the  branches 
of  a  natural  stream,  the  water  of  which  had 
been  appropriated  prior  to  tbe  enactment  of 
the  law. 

For  the  reasons  given,  tbe  Judgment  la 
affirmed. 

GA.BBERT,  C.  J.,  and  CAMPBEU^  J., 
concur. 


34  Colo.  270 

CITY  OF  DENVER  v.  SPENCER. 
(Sapreme  Court  of  Colorado.  Oct.  2,  1005.) 

1.  Municipal  Corporations— Parks— Com- 
missioners— cliaracteb  of  office. 

Where  the  duties  imposed  on  park  com- 
missioDers  of  a  city  hy  its  special  charter  were 
exclusively  for  the  city's  benefit,  and  in  no 
sense  for  the  benefit  of  the  state  or  any  of  its 
political  subdivisions,  and  the  parks  controlled 
by  the  commissioners  were  the  private  ex- 
clusive property  of  the  city,  in  which  the  state 
had  no  property  interest  whatever,  such  com- 
missioners were  municipal,  end  not  state,  of- 
ficers. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  H  1570- 
1572,  15^.] 

2.  Evidence  — Acts  of  Park  Couhission  — 
Paroi.  Proof. 

Where  the  charter  of  a  city,  under  which 
park  commissioners  were  appointed,  did  not 
specify  the  manner  In  which  the  board  should 
act,  nor  that  the  record  of  its  acts  should  be 
the  exclusive  evidence  thereof,  the  secretary 
of  the  board  bavinc  failed  to  make  any  record 
whatever  of  proceedings  by  the  board  for  the 
erection  of  a  stand  in  a  park,  by  tbe  fall  of 
which  plaintiff  was  injured,  parol  proof  was 
admissible  to  show  that  such  action  was  had. 

3.  Municipal  CoapoaATioNs— Pebsonal  In- 
juries— Neolioence  of  Citt  Officers. 

Where  plaintiff  was  injured  by  the  fall  of 
a  park  stand,  which  had  been  negligently  con- 
structed under  authority  of  the  park  commis- 
sioners of  defendant  city,  who  had  jurisdiction 
thereof,  the  city  was  liable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  H  1580, 
1808.1 

4.  Same— Res  Ipsa  Lcqditds. 

In  an  action  for  injuries  to  plaintiff  while 
attending  an  entertainment  In  a  city  park,  by 
the  fall  of  a  iwrk  stand  constructed  under  au- 
thority of  city  park  commissioners,  the  mere 
happening  of  the  accident  was  not  presumptive 
evidence  of  the  city's  negligence  in  constructing 
the  stand. 

5.  Appeal— Re vEBSAi^A MEN  DMENT. 

Where  a  judgment  for  plaintiff,  in  an  ac- 
tion for  personal  injuries,  was  reversed,  plain- 
tiff, on  remand,  might  have  leave  to  amend  her 
complaint  so  as  to  state  more  specifically  the 
grounds  of  negligence  relied  on  or  add  a  new 
specification. 

Appeal  from  DiRtrlct  Court,  Arapahoe 
County;  F.  T.  Johnson.  Judge. 

Action  by  Ethel  Spencer  against  tbe  city 
of  Denver.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

Action  for  damages  for  personal  injury, 
which  idointlff  lustalned  by  the  falling  of 
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a  stand  alleged  to  hare  been  negUgently 
erected  by  defendant  The  material  Issue 
of  negligence  being  traversed,  trial  to  a 
Jury  resulted  In  Judgment  for  the  plaintiff. 
Defendant  appeals.  At  the  time  of  tbe  ac- 
cident the  defendimt  city  existed  under 
a  E^clal  charter  granted  by  the  Oeuwal  As- 
sembly. Article  3  thereof  created  a  park 
cominlBsion,  composed  of  three  commission- 
ers, to  be  appointed  by  the  mayor.  Section 
81  of  the  article  says:  "Tbe  secretary  shall 
keep  a  record  of  all  the  proceedings  of  the 
commission."  Section  Hi  reads:  "A  major- 
ity of  the  members  shall  constitute  a  quo- 
rum, and  no  action  of  the  commission  shall 
be  binding  unless  authorised  by  a  majority 
of  tbe  members  at  a  resrular  or  duly  called 
special  meeting  thereof."  Other  sections 
confer  upon  tbe  park  board  exclusive  manage- 
ment and  con^I  of  all  the  paries  belonging 
to  the  city,  and,  with  the  ai;q>roval  of  tbe 
mayor,  exclusive  power  to  expeud  In  b^ialf 
of  the  city,  upon  the  parks,  all  sums  of 
money  that  are  raised  by  taxation  or  other- 
wise fbr  park  purposes.  Tbe  complaint  al- 
leges  that  the  park  commission  had  control 
of  City  Park,  one  of  the  parks  belon^nff 
to  the  city,  and  tbat  the  same  was  used  as 
a  place  of  resort  and  entertalnmmt  for  Its 
citizens;  that  the  commission  had  sold 
privileges  to  private  Individuals  to  sell  and 
serve  refreshments  In  the  park,  and  that, 
for  the  purpose  of  Indadng  and  bringing 
Into  the  same  large  numbers  of  people,  and 
thereby  enhancing  the  value  of  tbe  priv- 
ileges, and  IndlrecUy  contributing  to  the  city 
revenues,  the  commission  determined  to,  and 
did.  erect  therein  a  stand  or  structure  for 
the  seating  of  a  large  number  of  people, 
and  this  stand  was  erected  and  Intended 
to  be  occupied  by  children  and  others  of 
Immature  age,  who  were  solicited  and  In- 
duced to  go  upon  the  same  for  the  purpose 
of  singing  and  giving  a  musical  entertain- 
ment; that  the  plaintiff,  among  others,  was 
BO  Induced  and  Invited  by  the  park  commis- 
sion to  go  upon  tbe  stand,  and  while  thereup- 
on It  suddenly  fell  and  caused  the  Injury 
here  sued  for.  The  negligence  pleaded  Is 
Improper  construction,  erection,  and  bracing 
of  the  stand. 

H.  M.  Orabood,  Halsted  L.  Retter,  and 
N.  B.  Bachtell,  for  appellant  John  H. 
Leiper  and  Rufua  M.  Snavely,  for  appellee. 

CAMPBELL.  J.  (after  stating  the  facts). 
1.  The  city  says  that,  although  tbe  park 
commission  has  tbe  control  and  management 
of  its  public  parka,  yet,  as  they  were  ap- 
pointed under  the  authority  of  the  General 
Assembly,  they  are  not  strictly  municipal, 
but  public,  or  state,  officers,  and  therefore 
the  city  Is  not  liable  for  tbeir  negligent  acta 
within  tbe  scope  of  their  authority.  This 
position  is  not  tenable,  and  tbe  very  au- 
thorities cited  in  its  support  are  against  It. 
Tbe  special  charter  was  granted  to  tbe 
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filty  by  the  General  Assembly,  but  the  datles 
Imposed  upon  the  park  commission  are  ex- 
clusively for  Its  benefit,  and  In  no  sense  for 
the  state  or  any  of  its  political  snbdlvistons. 
The  parks  are  the  private  and  exclusive 
property  of  the  city  in  which  the  state,  as 
distinguished  from  the  municipality,  has  no 
property  interest  whatever.  To  this  propo- 
sition no  authorities  need  be  cited. 

2.  The  stand  or  structure  was  erected  in 
the  City  Park  by,  and  under  the  direction  of, 
the  park  commission,  so  plaintifF  says;  with* 
out  any  l^al  authority  emanating  from  the 
board,  as  the  city  asserts.  The  evidence  is 
that  the  secretary  of  the  park  commission, 
if  that  board  took  any  action  with  refer- 
ence to  erecting  the  stand,  made  no  record 
of  It  The  city's  construction  of  the  char- 
ter, and  Its  contention  with  respect  to  this 
point,  is  that  the  dty  can  be  bound  by  the* 
action  of  the  park  commission  only  at  a 
regular  or  special  meeting,  and  that  the 
only  evidence  of  its  action  thereat  la  the  rec- 
ord which  Is  required  to  be  kept,  and,  when 
the  records  are  silent,  none  of  Its  proceed- 
ings in  a  collateral  action  can  be  shown  by 
parol  proof.  To  this  proposition  probably 
the  strongest  case  cited  is  Morrison  v. 
City  of  Lawrence,  98  Mass.  219.  There  the 
court  said  that  parol  evidence  was  inadmis- 
sible to  prove  the  acts  or  proceedings  of 
tiie  city  council,  or  that  the  record  of  such 
proceedings,  as  kept  by  the  clerk,  was  erro- 
neous or  defective.  This  conclusion,  as  we 
understand  the  opinion,  was  based  upon  the 
proposition  that  the  acts  sought  to  be  es- 
tablished by  parol  proof  were  lawful  only 
because  authority  therefor  was  conferred 
by  statute,  and,  as  this  authority  was  strict- 
ly limited  and  the  method  prescribed  ex- 
closlve,  no  obligation  could  be  incurred  by, 
or  liability  Imposed  upon,  the  city,  except  in 
pursuance  of  a  vote  of  two-Uiirds  of  the 
members  of  each  branch  of  the  city  council 
present  and  voting  by  yea  and  nay  vote; 
and,  as  there  was  an  express  provision  of 
the  same  act  requiring  the  city  council  to 
keep  a  record  of  the  whole  proceedings,  the 
only  evidence  of  municipal  action  was  the 
record.  Other  cases  dted  to  the  same  propo- 
sition are:  School  District  v.  Atherton,  53 
Mass.  105;  Boston  Turnpike  Co.  T.  Pomfret, 
20  Conn.  590;  Gilbert  v.  New  Haven,  40 
Conn.  102;  City  of  Ijowell  v.  Wheelock, 
11  Cush.  (Mass.)  391;  City  of  Louisville  T. 
McKegney.  7  Bush  (Ky.)  C51. 

Some  of  these  cases,  under  the  local  stat- 
utes, tend  to  support  the  city's  contention. 
Others  might  be  distinguished.  No  provision 
of  the  Denver  charter  to  which  our  attention 
Is  called,  either  expressly  or  by  implication, 
declares  that  nothing  but  a  recorded  vote  or 
written  document  shall  bind  the  dty  or  be 
received  as  evidence.  There  is  a  direction 
that  the  secretary  of  the  conunisslon  shall 
keep  a  record  of  all  of  its  proceedings;  but 
there  is  no  provision  that  its  acts  shall  be 
void  unless  such  record  la  kept,  or  that  the 
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record  thereof  la  the  sole  and  excluslTe 
evidence.  Judge  Dillon,  la  the  first  volume 
of  the  fourth  edition  of  his  valuable  work  on 
Municipal  Corporations,  at  section  300,  refers 
to  the  distlndion  sometimes  drawn  betti'een 
evidence  to  contradict  facts  stated  on  the  rec- 
ord and  evidence  to  show  facts  omitted  to  be 
stated.  He  says  tliat  parol  evidence  of  the  lat- 
ter kind  is  receivable,  nnless  the  law  express- 
ly and  Imperatively  requires  all  matters  to 
api>ear  of  record,  and  makes  the  record  the 
only  evidence.  The  leading  case  in  support 
of  this  view  Is  Bank  v.  Dandrldge,  12  Wheat 
64,  6  L.  Ed.  552,  where,  in  an  elaborate  opin- 
ion by  Mr.  Justice  Story,  the  doctrine  of  the 
text  Is  laid  down.  The  same  prindple  by  the 
same  court  was  extended  to  public  boards  In 
the  case  of  U.  S.  v.  Fillebrown,  7  Pet  28, 
8  L.  Ed.  596,  where  it  was  held  that  since 
the  board  of  commissioners  of  the  navy  hos- 
pital fund  was  not  required  by  law  to  reduce 
Its  proceedings  to  writing  In  order  to  make 
them  binding,  oral  evidence  of  such  proceed- 
ings was  competent  The  same  doctrine  Is 
announced  in  Lai^sdale  t.  Bouton,  12  Ind. 
407 :  Indianapolis  v.  Imberry,  17  Ind.  175 ; 
Delphi  V.  Evans,  36  Ind.  90, 10  Am.  Rep.  12 ; 
and  Troy  v.  A.  ft  N.  B.  R.  Co.,  13  Kan.  70. 

We  find  nothing  in  Denver  t.  Burnett,  9 
Colo.  App.  531,  49  Pac.  378,  opposed  to  Judge 
Dillon's  view.  Tracey  v.  People  6  Colo.  151 ; 
Broptiy  V.  Hyatt  10  Colo.  223,  15  Pac.  399, 
and  othee  similar  cases  by  our  own  court 
were  based  upon  a  statute,  held  to  be  manda- 
tory, that  required,  on  the  passage  or  adop- 
tion of  an  ordinance,  that  the  ayes  and  nays 
should  be  called  and  recorded,  and  unless  the 
record  itself,  as  kept  by  the  derk,  showed 
that  the  ayes  and  nays  were  called,  the 
ordinance  was  invalid.  That  statute  la  dis- 
tinguishable from  the  charter  provisions  un- 
der consideration.  The  statute  construed 
contemplated  that  the  vote  must  be  taken 
in  a  certain  way,  and  record  thereof  made, 
and  that  the  record  shall  be  the  only  evidence. 
The  charter  provisions  Involved  bere  conteln 
no  such  requirements.  The  secretary  of  the 
park  commission  having  failed  to  make  any 
record  whatever  of  the  proceedings  of  the 
board  which  authorized  the  erection  of  the 
stand,  we  are  of  opinion  that  parol  proof 
was  admissible  to  show  that  such  action  was 
had.  We  do  not  think  this  condusifm  Is  op- 
posed to  anything  decided  in  Morris  v.  Bank, 
17  Colo.  231,  29  Pac.  802.  or  Bnstin  T.  M.  & 
M.  Tunnel  Co.,  23  Colo.  351-858,  47  Pac.  300. 
In  the  Rustin  Case  the  court  did  observe 
that  as  a  graeral  rule  facts  which  should  be 
of  record  cannot  be  proved  by  parol,  and  dted 
the  former  casfc  These  were  cases  constm- 
ing  certain  provlstons  of  our  revenue  law 
in  relation  to  tax  sales.  It  was  held  that 
the  written  or  record  evIdOHS  referred  to 
was  by  the  stetuto  intended  to  be  exclusive. 
Here  the  charter  provlsltmfl  were  not  so 
Intoided. 

a  But  the  dty  insists  that  the  proof  ad- 
mitted by  the  trial  court  Is  insuffldent  to 
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dMnr  lliat  any  actlcm  wu  taken  tiy  tbe 
commlnlon  at  a  regular  or  apeclal  meeting; 
or  a  majorl^  ot  tbe  board  took  andt  ao> 
tlOD,  or  that  the  same  met  with  tiie  apprOTal 
of  tite  mayor.  Without  dlscnasing  this  eri- 
doiee  In  detail,  we  remark  that  we  are 
satisfied,  aftw  carefully  reading  It,  that  at 
a  regular  meeting  of  tbe  board  a  majorl^  of 
the  monbera  Toted  to  erect  thla  atand,  and  Ite 
detennlnatlon  to  appropriate  a  certain  sum 
therefbr  reo^ved.  the  i^tproval  of  the  mayor, 
and  the  stand  was  erected  In  the  City  Park 
under  the  anthwlty  thus  glv^  Indeed, 
there  Is  no  conflict  as  to  this  polul^  and  tbe 
aridence  Is  legally  sufficient. 

4.  That  tbe  city  Is  liable  for  tbe  negligent 
act,  if  any,  of  tbe  parte  commission  In  ctm- 
stmctliv  tbe  stand,  Is  fully  sustained  In  prln* 
dple  by  our  prerions  dedslona  (dty  of  Den- 
ver T.  Bhodes,  9  Colo.  664,  13  Fac.  729;  City 
of  Denvw  T.  Dnnsmwe,  7  Ciolo.  ^8,  3  Pac. 
70B;  City  of  Denver  t.  CapelU,  4  Colo.  25, 
84  Am.  Rep.  62),  asiA  Is  In  accord  with  tbe 
great  weight  of  authority  In  this  country 
(Barnes  t.  District  of  Columbia,  91  V.  S.  540, 
23  L.  Ed.  440). 

5.  Having  thus  determined  the  city's  lia- 
bility, in  case  the  negligence  alleged  Is  es- 
tablished, we  must  revise  the  judgment  for 
prejudicial  error  of  the  court  in  instructing 
the  jury  that  the  mere  happening  of  the 
accident  was  presumptive  evidence  of  tbe 
negligence  charged.  In  some  courts  this  doc- 
trine is  restricted  to  cases  of  personal  Injury 
by  a  common  carrier  to  a  passenger,  while  In 
others  It  has  been,  with  gnalldcation,  ex- 
tended to  cases  like  the  one  at  bar.  This 
court  and  our  Court  of  Anneals  are  committed 
to  the  rule  that  no  presumption  of  negligence 
arises  from  the  mere  happening  of  an  ac- 
cident in  cases  like  the  one  before  us.  City 
of  Greeley  v.  Foster,  82  Colo.  292,  75  Pac. 
853.  Even  where  the  contrary  rule  exists, 
it  Is  doubtful  if  the  instruction  given  by  tbe 
trial  court  would  be  upheld  In  all  of  the 
states.  Perhaps  it  finds  strongest  support 
In  Mullen  v.  St  John,  B7  N.  T.  667,  15  Am. 
Rep.  680.  But  the  rule  there  applied  has 
frequently  been  considered  by  the  learned 
Court  of  Appeals  of  that  state,  and  more 
than  once  the  Intimation,  if  not  tbe  positive 
ruling,  tiad  been  made  that  tbe  mere  bai^ien- 
ing  of  an  accident,  except  when  common 
carriers  are  cbarged  with  negligent  acta  af- 
fecting passengers,  Is  not  prima  facie  evi- 
dence of  negligence  wltbont  reference  to  the 
attending  clraimstances.  Thus,  in  Cosulicb 
V.  Standard  Oil  Co.,  122  N.  T.  118,  25  N.  E. 
259,  19  Am.  St.  Rep.  475,  tbe  court,  referring 
to  the  Mullen  Case,  supra,  said  "that  there 
was  far  more  than  the  mere  happening  of 
the  accident  which  was  held  to  give  rise  to 
it  [Inference  of  negligence]  in  that  case." 
And  in  Relsa  et  al.  v.  N.  Y.  S.  Co.,  128  N.  Y. 
103,  28  N.  E.  24,  the  court  said  that  the  mere 
fact  that  the  bonnet  on  the  serrlce  valve  In 
a  pipe  was  blown  off  and  steam  escaped  does 
not  fnrniah  auffldent  erldenoe  of  negligence 


to  caat  liability  on  a  d^iendant  diarged  there* 
with.  In  OrifCen  t.  Hanlce,  16S  N.  T.  188, 
59  N.  E.  825,  S2  L.  R.  A.  922,  82  Am. 
St  Bep.  680,  an  instruction  almUar  to  the  one 
given  by  the  trial  court  in  this  case  was  sus- 
tained, bttt  only  becanae  there  was  evidence 
In  the  case  of  attendant  drcumstancea  which. 
In  connection  with  the  mere  acddent,  made 
a  prima  fade  case  of  negllgeuce.  Apparently 
the  court  would  not  have  austalned  the  in- 
struction, had  tiiere  not  been  proof  of  at- 
teudant  drcumstancea  which,  in  connection 
with  the  happening  of  tbe  acddent,  tended 
to  establiah  negligence.  But,  whatever  the 
rule  may  be  elsewhere,  the  Instruction  given 
In  tbtai  case  is  fatal  rmiet  the  Fostar  Case, 
Biq>ra.  The  refusal  to  give  an  instruction, 
tendwed  by  the  defoidant,  which  ctmtalned 
tiie  direction  that  tiie  n^Ilgmoe  charged  can- 
not be  presumed  from  tbe  mm  happening 
of  the  acddent,  without  other  evidence,  ac- 
centuated tbe  error.  Such  an  instruction  has 
often  received  approval  In  Ihls  Jurisdiction. 

6.  In  the  event  of  a  new  trial,  it  is  ap- 
propriate to  say  that  the  plalntlfC,  if  so 
advised,  may  have  leave  to  amend  her  com- 
plaint 80  as  to  state  more  clearly  the  grounds 
of  negligence  relied  on,  and  to  Include  the 
apedficatlon  that  negligence  consisted,  in 
part  at  leas^  in  choosing  an  Improper  place 
fOT  tbe  structure.  We  make  this  observation 
because  the  point  Is  mad*  by  the  dty  that  tbe 
negligence,  if  any,  was  not  In  falHi^  properly 
to  brace  the  structure,  but  In  seiecttog  the 
site  for  Its  foundation. 

For  error  in  giving  and  refusing  the  in- 
structions referred  to>  the  Jud^ent  must  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

Reversed. 

QABBERT,  O.      and  J.,  amcor. 

84CoIOw257 

CARNAHAN  t.  BIBBER  CATTLE  Ca 
et  al. 

(Buprone  Court  of  Odorado.  Oct  i,  1905.) 

1.  Taxation— SAxa  or  Land  foe  Nonpat- 

MENT  or  TAXE&— PUBCHASB  BT  CoUNTT— 
CSBTIFICATB  —  ABSIOHHBNT    BT  COUNTZ 
CLEBK— VALiniTT. 
Under  2  Mills'  Ann.  St  |  8888  (Seas.  Law* 
1894,  pp.  46,  47,  8  5),  which  provides  that  at 
any  time  within  three  years  from  the  date  of  a 
tax  sale  oerti&cate  iseued  to  a  county  any  per- 
son may  pay  the  county  treajsarer  the  amount 
due  thereon,  and  the  clerk  will  assign  the  certif- 
icate to  him,  a  county  clerk  has  no  anthoritT 
to  assign  a  certificate,  e»*pt  whbln  tbe  ved- 
fied  time  of  three  years. 

2.  Sahb— Tax  Dun— Fsma  Faou  Eviiumcb 

07  TAUDITT. 
It  is  competent  for  the  Legislature  to 
change  the  common  law  and  provide  that  a  tax 
deed  may  be  prima  fade  evioenoe  of  tin  recn- 
larity  of  the  acts  on  which  it  rssts  and  of  the 
performance  of  tbe  acts  which  a  purchaser  at 
a  tax  Bale  must  perform  after  the  sale  as  a  con- 
dition precedent  to  the  issuance  of  tbe  tax  deed. 

[Ed.  Note. — For  rases  in  point  see  vol.  46, 
Gent  Dig.  Taxation,  fi|  1550,  15u7J 
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UndCT  2  Millai'  Ann.  St.  I  8900  (Ben.  Lawi 
1898,  pp.  428,  430),  praricUnff  that,  when  land 
Is  bUI  in  for  tlie  conntr  at  a  tax  sale  and  a 
certificate  of  purcfaaae  made  to  the  coanty,  the 
county  treasurer  may  aSHini  the  certificate  of 
purchase  to  any  person  denrin^  to  nurchaae  it, 
on  payment  of  the  aam  for  which  ue  property 
-was  bid  in  by  tha  coant?,  with  Interest  and 
penalties,  together  with  the  taxes  asBesaed  on 
the  property  since  the  sate;  section  3901  (Gen. 
St  1883,  p.  859,  I  2981),  prescribing  the  form 
of  a  tax  deed  lS>r  cash  purcliase :  and  section 
8902  (Gen.  St.  1883.  p.  861,  9  2932),  providing 
that  sach  a  deed,  when  executed  in  accordance 
with  the  statute,  shall  be  prima  facie  evidence 
that  the  pr<q»erty  was  anbject  to  taxation,  that 
the  taxes  were  nnpaid,  that  the  taxes  were 
levied  according  to  law,  that  the  sale  was  con- 
dricted  according  to  law — a  county  treasurer's 
deed  to  a  purcDBser  of  the  certificate  is  not 
prima  facie  evidence  that  the  subsegnent  taxes 
were  paid  by  the  purchaser,  especially  when  the 
deed  contraB  no  recital  that  the  taxes  were 
paUL 

Appeal  from  District  Court  Mesa  Goonty; 
Theron  fttevons,  Judge. 

AcUon  1^  James  S.  Caraahan  agiUnst  the 
Sleber  Cattle  Company  and  otbem.  Frotu 
a  jadgmwt  for  dMendanta,  platntifl  appeals. 
Affirmed. 

8.  M.  Logan  and  J.  S.  Camaban,  for  ap- 
pellant Bamvel  N.  Wbeeler,  for  appellees. 

CAMPBELL,  J.  This  dispute  is  about 
lands.  The  appellees,  In  whose  favor  as  de- 
fCTdants  below  Judgment  was  rendered,  own 
the  same,  unless  their  title  was  extinguished 
by  a  tax  deed  or  deeds  upon  which  appellant's 
claim  of  title  entirely  rests.  Briefly  the 
facta  are  that,  the  taxes  upon  these  lands 
having  become  delinquent,  they  were,  under 
our  genera]  revenue  laws,  advertised  for  sale 
by  the  county  treasurer.  At  the  sale  no 
bid  was  made  for  the  property,  and  the  cotm- 
1y  treasurer  purported  to  bid  It  off  for,  and 
Issued  his  certificate  of  purchase  to,  the 
county,  under  the  authority  conferred  upon 
him  by  the  statute.  Sess.  Laws  1891,  pp. 
46,  47,  fi  0 ;  2  Mills'  Ann.  St.  (1st  Ed.)  &  8888. 
More  than  three  years  after  the  date  of  this 
c«rtlflcate  appellant  deposited  with  the  treas- 
urer the  amount  due  thereon,  and  the  In- 
terest due  and  unpaid  upon  the  same  since 
Its  date,  whereupon  the  clerk  of  the  county 
assigned  the  certificate  to  appellant,  and 
thereafter  the  county  treasurer  Issued  and 
delivered  to  him  a  tax  deed  for  the  lands 
therein  described.  Apparently  because  he  was 
In  doubt  whether  the  county  clerk  or  the 
county  treasurer  should  make  the  assign- 
ment of  the  certificate,  appellant  applied  for 
and  received  from  the  county  treasurer  an 
assignment  thereof,  and  based  upon  the 
certificate  so  assigned  another  and  a  second 
tax  deed  was  executed  and  delivered  to  Mm 
by  the  treasurer.  These  deeds  were  the  only 
evidence  of  appellant's  title  offered  or  re- 
ceived at  the  trial,  and  the  sole  question 
here  concerns  ttaetr  validity.  The  trial  court 
held  them  Invalid,  and  found  In  favor  of  ap- 
pellees. 
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As  to  the  deed  first  offered  in  eridence, 
based  upon  the  certificate  of  purchase  ass^- 
ed  by  the  county  clerk,  there  can  be  no  doubt 
that  the  trial  court  was  right  in  rejecting  the 
offer.  In  Lovelace  v.  Tabor  M.  &  M.  Co.,  29 
Colo.  62,  66  Pac.  892,  it  was  expressly  ruled 
that  a  county  clerk  has  no  authority  to  as- 
sign such  a  certificate,  except  within  the 
specified  time  of  three  yearn  prescribed  by 
section  3888,  supra. 

The  only  other  question  Is  whether  the 
second  tax  deed  issued  upon  the  certificate 
assigned  by  the  county  treasurer  Is  good. 
A  number  of  objections  to  its  validity  were 
raised  below  and  are  renewed  here,  only  one 
of  which  will  be  determined,  for  Its  resolu- 
tion makes  the  instrument  inadmissible  In 
evidence.  Appellant  relies  upon  an  act  pub- 
Ushed  in  Sees.  Laws  1893,  pp.  428,  429  (2 
Mills'  Ann.  St  [1st  Ed.]  S  3900),  which,  in  the 
particular  now  in  question,  is  practically  the 
same  as  our  present  revenue  law.  Sess. 
Laws  1902,  pp.  132,  183,  S  177.  This  section 
in  substance  provides  that  whenever  any 
land  is  bid  In  for  the  county  at  any  tax  sale 
and  a  certlflcato  of  purchase  made  to  the 
county  therefor,  the  treasurar  may  assign 
and  deliver  the  same  to  any  person  who  de- 
sires to  purchase  It  npon  payment  of  the 
amount  for  which  the  property  was  bid  in  by 
the  county,  with  Interest  and  penalties  which 
have  accrued  thereon  from  the  date  of  sale, 
together  with  the  sum  of  fl  for  making  the 
assignment  also  the  taxes  assessed  on  the 
property  since  the  date  of  the  sale,  or  for 
such  sum  as  the  board  of  county  commission- 
ers at  any  regular  meeting  may  decide. 
This  second  tax  deed  contained  proper  re- 
citals of  the  asslgnm^t  of  the  certificate 
by  the  county  treasurer  to  the  appellant  and 
that  the  latter  had  paid  to  the  treasurer  the 
amount  for  which  the  property  was  bid  In 
by  the  county,  together  with  the  interest  and 
penalties  which  had  accrued  thereon  from  the 
date  of  the  sale  to  the  date  of  assignment. 
There  was  no  recltol,  however,  expressly  or 
by  Inference,  that  appellant  bad  paid  the 
taxes  assessed  on  the  land  since  the  date  of 
the  sale,  or  such  sum  as  the  county  commie- 
sloners  had  fixed  In  lieu  thereof  to  be  paid 
In  case  of  an  assignment 

At  the  common  law  no  presumption  obtains 
that  the  ministerial  acts  preceding  a  tax  deed, 
and  upon  which  It  rests,  were  performed,  or 
that  other  acts,  if  any,  have  been  complied 
with,  which  the  purchaser  at  a  tax  sale  must 
perform  after  the  sale  and  as  a  condition 
precedent  to  the  Issuance  of  the  tax  deed. 
Lebanon  M.  Co.  v.  Rogers,  8  Colo.  34,  36, 
5  Pac.  661 ;  Jackson  v.  Shepard,  7  Cow.  88, 
17  Am.  Dec.  502,  note.  It  Is  competent  how- 
ever, for  the  General  Assembly  by  statute 
to  provide  that  the  tax  deed  may  be  prima 
facie  evidence  of  the  regularity  of  such  acts 
or  facts.  Our  statute  in  force  at  the  time 
this  sale  was  made  and  the  deeds  executed 
provided  for  a  form  of  tax  deed  for  cash 
purchasers,  and  made  the  aame,  when  exe- 
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CD  ted  BabstAAUaHy  In  accordance  with  the 
statutory  requirement,  prima  facie  evidence 
of  certain  facts.  2  Mills'  Ann.  St  8S  3901, 
3902  (Gea  St  18S3,  pp.  869,  861,  H  2931, 
2932).  The  things  of  which  the  tax  deed  18 
madie  prima  facie  evidence  relate  to  facts 
which  occurred  before  or  at  the  time  of  the 
sale,  and  not  to  acts  which  the  cash  purchaser 
is  required  to  perform  subsequent  to  the  sale 
and  as  a  further  condition  precedent  to  his 
right  to  a  deed.  The  form  prescribed  con- 
tains a  recital  that  the  purchaser  has  paid 
all  subsequent  taxes  on  the  property.  No 
statutory  form  has  been  prescribed  for  a  tax 
deed,  where  the  property  Is  bid  In  tar  the 
county.  In  such  cases,  however,  the  form 
prescribed  for  cash  purchasers  Is  a  sufficient 
and  appropriate  guide,  to  be  substantially 
followed  so  far  as  its  terms  are  applicable  to 
the  county  as  a  bidder,  and  to  be  varied  only 
80  far  as  may  be  necessary  to  show  in  sub- 
stance the  truth  of  the  transaction.  Dyke 
V.  Whyte,  17  Colo.  296,  301,  29  Pac  128;  3 
Blackwell  on  Tax  Titles,  {  790;  Black  on 
Tax  Titiea  (2d  Ed.)  {  395  et  seq.  In  Bamett 
v.  Jaynes,  26  Colo.  279,  57  Pac  70S,  It  Is  said 
that,  where  the  payment  of  subsequent  taxes 
Is  required,  there  should  be  a  recital  In  the 
tax  deed  to  that  effect  md  the  court  fur- 
ther intimated,  but  did  not  decide,  that 
where,  under  section  3888,  supra,  the  prop- 
erty is  bid  in  by  the  county  and  the  certif- 
icate of  purchase  assigned,  subsequent  pay- 
ment of  taxes  is  imposed  on  the  assignee. 
This  section  is  applicable  to  a  case  where  the 
certificate  has  been  assigned  by  the  county 
clerk,  and,  while  It  does  not  expressly  say 
that  the  assignee  shall  pay  subsequent  taxes, 
we  think  that  such  requirement  is  fairly  im- 
plied. Section  3900,  supra,  which  contains 
the  authority  for  the  county  treasurer  to 
assign  the  certificate,  expressly  requires  the 
assignee  to  pay  all  subsequent  taxes ;  and 
the  county  treasurer  has  no  authority  to  as- 
sign or  deliver  the  certificate  or  make  a  deed 
to  the  assignee  until  such  taxes  or  the  sum 
fixed  by  the  board  are  paid.  The  payment 
thereof  being  required  of  the  assignee,  It 
necessarily  follows  that  there  must  be  a  re- 
cital in  the  treasurer's  deed  that  be  has  done 
so,  or  other  proper  proof  thereof  made,  be- 
fore the  deed  is  operative.  The  tax  deed, 
certainly  In  the  absence  of  recitals  therein 
that  these  taxes  were  paid,  is  not  even  prima 
fade  evidence  thereof,  and  the  trial  court 
was  right  in  refusing  to  admit  the  same  in 
evidence. 

As  there  was  no  evidence  that  appellant 
had  paid  them,  it  Is  clear  that  section  3900, 
supra,  on  which  appellant  relies,  was  not 
observed,  and  the  deed  ought  not  to  have 
been  issued.  The  Judgment  1>  therefore 
affirmed. 

Affirmed. 

OABUEBT,  a  J,  aad  STBSLE^  J„  ooncor. 


BSPOBTBB.  (Oola 

34  Colo.  293 

CORDILLA  et  aL  T.  CITY  OV  PUBBLO. 
(Supreme  Ck>urt  of  Colorado.  Oct  2,  1905.)| 

1.  Municipal  Cobfoutioits — Resolutions— 
Adoption— Pujuiina. 

Where  a  complaint  acalnst  a  city  alleged 
that  certain  claims  were  referred  to  the  city's 
finance  committee,  and  afterwards  a  resolu- 
tion was  presented  to  the  city  council  by  the 
chairman  of  the  finance  committee,  which  was 
unanimously  adopted,  and  an  amendment  al> 
leged  that  at  the  proceedings  of  the  council,  as 
shown  by  tbe  quotations  in  the  complaint  and 
the  amendment,  a  quorum  was  present,  and  all 
motions,  resolutions,  and  proceedings  adopted 
as  alleged  were  adopted  by  the  ananimous  vota 
of  tbe  council,  and  that  all  the  proceedings 
so  adopted  and  minutes  were  ap^ved  by  the 
mayor,  such  allegatioos  were  suffictont  to  ad- 
mit proof  of  the  maimer  of  tbe  adoption  of  the 
resolution. 

2.  Saub. 

Where,  In  an  action  against  a  dty  based 
on  a  resolution,  the  original  complaint  failed 
to  allege  that  the  resolution  was  passed  in  the 
method  prescribed  by  Mills'  Ann.  St  Rev.  Snpp. 
{  4442a,  as  amendment  alleging  that  such  resolu- 
tion was  set  forth  in  fun  in  the  minutes  of 
the  city  council  on  a  certain  day,  and  that  the 
minutes,  with  the  resolution,  were  duly  approved 
and  signed  by  the  mayor  of  the  city,  was  In- 
sufficient to  admit  proof  of  the  fact  that  the 
resolution  was  presented  to  the  mayor  within 
4S  hours  after  the  action  of  the  council  for  his 
action  thereon*  as  required  by  such  section. 
S.  Saue. 

Where,  In  an  addon  against  a  dty  based 

on  a  resolution  passed  bv  the  city  council,  tbe 
complaint  as  amended  alleged  that  tbe  stipula- 
tion and  agreement  in  such  resolution  were 
presented  to  the  mayor  for  his  signature,  and 
that  the  mayor  did  not  disapprove  or  return  the 
same  to  the  coundl'  at  its  regulsr  meeting  after 
such  presentatioD,  or  at  all.  and  made  no  objec- 
tion, In  writing  or  otherwiae,  to  said  stlpulaUon 
or  agreement,  such  allegation  was  sufficient 
to  justify  proof  that  the  resolution  became  ef- 
fective under  Mills*  Ann.  8t  Rev.  Supp.  | 
4442a,  providing  that  if  a  mayor  shall  fail  to 
return  to  the  next  subsequent  meeting  of  Uie 
council  any  contract  resolution,  or  ordinance 
presented  to  him  for  his  approval,  the  same  shall 
become  ,  a  valid  ordinance  or  act  contract  or 
resolution,  in  like  manner  m  it  it  had  been 
approved  by  him. 

Error  to  District  Comt,  Pueblo  County; 
N.  Walter  Dixon,  Jodga 

Action  by  R.  Cordllla  and  others  against 
tbe  dty  of  Paebla  From  a  Jndgmoit  In 
favor  of  defendant  plalntlflS  bring  error. 
On  rehearing.  Reversed. 

M.  J.  Galllgon,  for  plalntieb  In  error.  D. 
A.  Hlghberger,  City  Atty.,  James  A.  Park, 
George  W.  Collins,  and  John  A.  Martin,  for 
def aidant  In  error. 

MAXWELL,  J.  A  demorrer  to  an  amend- 
ed complaint  bavlng  been  sustained,  plain- 
tilfs  electing  to  stand  thereon,  a  Judgment  of 
dismissal  was  rendered,  to  review  which  a 
writ  of  error  was  sued  oat  from  the  Court  of 
Appeala  Five  grounds  of  demurrer  were  ad- 
vanced, all  of  which  have  been  abandoned, 
except  the  one  that  the  amended  complaint 
did  not  state  facts  enfflclent  to  constitute  a 
cause  o£  action,  ▲  decUAon  ^  this  case  da- 
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pends  npon  a  solatlon  of  tbe  questions:  Did 
tbe  complaint  and  amendment  thereto  suf- 
fldentlr  allege  tbe  adoption  by  tbe  city  coun- 
cil of  a  resolution  auttaorlzlug  tbe  city  at- 
torney to  enter  Into  a  certain  stipulation  wltb 
claimants  against  tbe  city?  And  was  sucb 
stlpnlation  presented  to  the  mayor  tor  bis 
action  there<m.  after  tbe  action  of  tbe  coun- 
cil tbereon? 

"Tbe  role  1b  general,  and  applies  to  tbe  cor- 
porate authorities  of  all  municipal  bodies, 
that,  where  the  mode  In  which  their  power 
on  any  given  subject  con  be  exercised  Is  pre- 
scribed by  tlie  charter,  tbe  mode  must  be 
followed."  Weaver  v.  Canon  Sewer  Co.,  18 
Cola  App.  242-245,  70  Pac.  953;  Eeese  v. 
City  of  Denver,  10  Colo.  112-122,  IS  Faa  825; 
Zottman  t.  San  Francieco,  20  Cal.  80-102,  81 
Am.  Dec.  96 ;  Saner  v.  Town  of  Glllett  (Colo. 
App.)  78  Pac.  1068;  Durongo  v.  Pennington, 
8  Colo.  267-2S0.  7  Pac.  14  The  mode  In 
which  the  power  of  a  municipality  can  be 
exravlsed  In  matters  of  the  character  here- 
in involved  is  thus  prescribed  by  the  statutes 
of  this  state  In  force  at  tbe  time  the  con- 
tract Is  alleged  to  have  been  entered  Into. 
**On  tbe  passage  or  adoption  of  evny  by-law 
or  ordinance,  and  every  resolution  or  order 
to  enter  into  a  contract  by  any  council  or 
board  of  trustees  of  any  munldpal  corpo- 
ration, the  yeas  and  nays  shall  be  called  and 
recorded."  Hills*  Ann.  St  1 4445.  "Any  ordi- 
nance passed  and  all  resolutions  or  contracts 
adopted  by  the  council  Involving  the  expendi- 
ture of  money,  shall  receive  tbe  approval 
and  signature  of  tbe  mayor,  before  they 
shall  become  valid,  for  any  purpose  whatso- 
ever, except  as  hereinafter  provided.  Sucb 
ordinance,  resolution  or  contract  shall  be 
presented  to  the  mayor  within  48  hours  after 
tbe  action  of  tbe  council  for  his  signature 
approving  the  same.  If  be  disapproves,  be 
shall  return  such  ordinance,  contract  or 
resolution  to  the  council  at  its  next  r^ular 
meeting,  with  his  objections  in  writing  there- 
to. *  *  *  If  the  mayor  shall  fail  to  re- 
turn to  the  next  subsequent  meeting  of  the 
council  any  contract,  resolution  or  ordinance 
presmted  to  him  for  bis  approval,  the  same 
shall  become  a  valid  wdlnance  or  act,  con- 
tract or  resolution,  as  tbe  case  may  be.  In 
lUce  manner  as  If  it  bad  been  approved  by 
him."  Section  4442a,  8  Mills'  Ann.  St  Bev. 
Supp. 

The  original  complaint  alleged:  "Said 
claims  werel^  the  dty  referred  to  the  finance 
committee,  and  afterwards  a  resolution  was 
presented  to  the  city  council  of  said  defend- 
ant by  W.  3.  Barndollar,  the  (Airman  or  a 
member  of  the  finance  ctHumlttee,  and  tbe 
reaolutlon  was  unanimously  adopted  by  tbe 
dty  council  of  said  defendant"  The  amend- 
ment to  tbe  complaint  contains  the  follow- 
ing allegation:  "That  at  the  proceedings  of 
council  as  shown  by  the  quotations  in  the 
complaint  and  this  amendment  to  the  com- 
plaint a  quorum  was  present,  and  that  all 
motions,  resolutions,  and  proceedings  adopt- 


ed, as  appears  from  tbe  quotatI<ma  In  said 
complaint  and  this  amendment  were  adopted 
a  unanimous  vote  of  tbe  city  council 
of  said  city  of  Pueblo,  and  that  all  of  the  ino- 
ceedlngs  In  said  complaint  and  this  amoid- 
ment  were  adopted  by  a  unanimous  vote,  aye, 
and  tbe  proceedings  and  minutes  of  the  meet- 
ing of  the  city  council  showing  same  were  duly 
approved  by  themayor  of  said  city  of  Pueblo." 
Tbe  resolution  referred  to  in  the  first  above 
quotation  was  the  one  which  authorized  the 
city  attorney  to  enter  Into  the  stlpnlation  or 
agreement  heretofore  refored  to.  Tbe  tore- 
going  all^atlons  may  be  held  to  be  suffl- 
dent,  as  to  the  adoption  of  the  resolution, 
to  admit  of  proof  of  the  manner  or  mode  of 
Its  adi^tlon;  tbe  ultimate  fact  of  Its  adop- 
tion having  been  alleged.  Ultimate,  and  not 
evidential,  facts  should  be  pleaded.  Saxonla 
M.  ft  B.  Co.  V.  Cook.  7  Colo.  S09,  4  Pac.  1111. 
However,  the  orlgliml  complaint  fails  in  any 
manner  to  allege  a  compliance  with  the  re- 
quirements of  section  4442a,  Mills*  Ann.  St 
This  defect  is  attempted  to  be  overcome  by 
the  following  allegation  In  the  amendment  to 
tbe  complaint:  "That  the  resolution  set 
forth  in  the  tbiiA  paragraph  of  plaintiffs' 
complaint  herein  was  set  forth  In  full  In  tbe 
minutes  of  tbe  proceedings  of  tbe  city  council 
within  and  for  the  dty  of  Pueblo  on  Novem- 
ber 20,  1888,  and  tbe  raid  minutes,  with 
said  resolution  incorporated  therein  In  full, 
were  duly  approved  and  signed  by  the  me^or 
of  the  city  of  Pueblo."  This  allegation  and 
tbe  allegaUon  to  the  same  effect  hereinbefore 
set  forth  are  not  sufficient  to  admit  of  proof  of 
the  fact  if  it  be  a  fact  that  tbe  reaolutlon 
was  presented  to  the  mayor  within  48  hours 
after  the  action  of  the  council,  for  bis  action 
tbereon.  Otherwise  stated,  the  approval  by 
tbe  mayor  of  the  minutes  of  the  proceedings 
of  the  city  council  wbldi  recite  tbe  adoption  of 
tbe  resolutions  is  not  such  an  approval  of  the 
contract  or  resolutions  as  Is  required  by 
section  4442a,  Mills'  Ann.  St 

However,  plaintiffs  in  error  insist  that  tiie 
subsequent  action  of  the  coundl  and  mayor 
was  a  ratification  of  its  previous  action,  and 
that  sucb  subsequent  action  was  in  tbe  mode 
prescribed  by  sections  44^a  and  4445,  Mills* 
Ann.  St,  and  that  the  allegations  of  the 
amendment  to  the  complaint  are  sufficient 
to  admit  of  proof  thereof.  Tbe  allegatlmis  of 
the  amendment  to  tbe  complaint  In  this  be- 
half are  In  substance  as  follows:  That  the 
stipulation  and  agreement  upon  which  this 
suit  is  based  was  presented  the  mayor  for 
bis  signature  approving  tbe  same;  that  the 
mayor  did  not  disapprove  or  return  said 
stipulation  to  the  city  coundl  of  tbe  dfy  of 
Pueblo  at  its  regular  meeting,  after  being 
thus  presented  and  referred  to  him,  or  at  all, 
and  made  no  objection  in  writing  or  other- 
wise to  said  stipulation  or  agreement  This 
Is  a  suffldent  allegation  of  ultimate  facta  up- 
on which  issue  may  be  Joined  and  proof  in- 
troduced as  to  the  presentation  of  the  resolu- 
tion or  stipulation  to  the  mayor  and  his 
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action  or  nonaction  therem.  It  follows,  tbere- 
fore,  tbat  the  original  complaint  and  amend- 
ment thereto,  when  taken  and  ctmatrued  to- 
gether, present  sufficient  aUegations  of  ulti- 
mate facts  to  constitute  a  cauiie  of  action. 
We  express  opinion  only  upon  the  points 
raised  counsel  In  their  briefs  and  argu- 
ments. 

For  the  reasons  abore  stated,  the  judgment 
of  the  court  below  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  proceed 
according  to  the  principles  bweln  announced. 

Reversed. 

OABBBBT,  C  J.,  and  OUNTGB,  J.,  concur. 


GUTB  T.  PLIMPTON  et  al. 

(Supreme  Court  of  Washington.  Sept.  25, 

1905.) 

HURBAITD  AND  WIFE — COMMUNITT  PBOFGBTT — 

What  Conbtitdtes — EvroENCE. 

In  an  action  to  recover  possession  of  real 
estate  and  to  set  aside  and  cancel  a  deed  from 
plaintiff's  wife  to  her  codefendant,  on  the  ground 
that  the  property  was  paid  for  with  com- 
munity funds  and  became  the  community  prop- 
erty ta  plaintiff  and  his  wife,  evidence  reviewed, 
and  held  to  sustain  the  conclusion  that  the 
property  was  not  community  jiroperty. 

Appeal  from  Superlcv  Court;  King  County: 
George  B.  Morris,  Judge. 

Action  by  Francis  M.  Ouye  against  Charles 
E.  PllmptiHi  and  another  to  recorer  posses- 
sion of  real  estate  and  to  cancel  the  deed. 
From  a  judgment  in  faror  of  defendants, 
plaintiff  appeals.  Affirmed. 

Piles,  Donworth,  Howe  &  Farrell  (Dallas 
V.  Halrerstadt,  of  counsel),  for  appellant 
Tucker  &  Hyland,  for  reepondents. 

ROOT,  J.  Appellant  and  respondent  B. 
W.  P.  Guye  Intermarried  March  21,  1872,  and 
have  ever  since  been  and  now  are  husband 
and  wife.  Respondent  Plimpton  is  a  son  of 
Mrs.  Ouye  by  a  prior  marriage  with  one 
Joslah  Plimpton.  Subsequent  to  the  mar- 
riage of  Mr.  and  Mrs.  Guye  there  came  Into 
her  hands  certain  money,  which  had  some 
years  theretofore  been  left  by  their  grand- 
father to  said  respondent  Plimpton  and  bis 
brother.  This  brother,  Franli  T.  Plimpton, 
died  September  18,  1871,  leaving  these  re- 
spondents as  his  only  heirs.  The  amount  of 
money  received  as  aforesaid  Is  claimed  to 
have  been  $1,200.  It  is  maintained  by  re- 
spondents that  this  money  was  used  by  ap- 
pellant in  bis  business  transactions.  On  the 
18th  of  January,  187G,  one  Curtis  D.  Brown- 
fleld  by  deed  conveyed  to  respondent  Mrs. 
Guye  lot  2  of  biocfe  5  of  the  town  (now  city) 
of  Seattle,  as  laid  out  and  platted  by  A.  A. 
Denny,  snd  known  as  "A.  A.  Denny's  Addi- 
tion to  Seattle";  said  property  being  the 
subject-matter  of  this  controversy.  It  Is 
claimed  by  appellant  that  this  property  was 
paid  for  with  community  funds,  and  became 
and  has  always  remained  the  community 


pnq>ert7  of  appellant  and  Mm.  Gnye.  Re- 
spondents, however,  contend  that  said  prc^ 
erty  was  conveyed  to  Mrs.  Guye  for  the  ex- 
press purpose  of  being  held  by  ber  as  the 
property  of  her  said  son,  Cliarles  E.  Plimp- 
ton, and  that  It  was  the  Intention  and  under- 
standing that  said  property  should  take  the 
place  of  the  money  which  she  had  received 
for  said  Plimpton  from  bis  grandfather's  es- 
tate, and  which  money  she  claims  was  used 
by  her  husband,  this  aiq>ellant.  In  bis  busi- 
ness affairs.  On  the  16tb  day  of  December, 
1902,  respondent  Mrs.  Guye  by  warranty  deed 
conveyed  said  property  to  her  said  son. 
Plimpton,  and  the  said  deed  was  filed  tor 
record  on  tbe  same  day  In  tbe  office  of  the 
county  auditor  of  Slug  County.  Immediately 
upon  the  execution  and  delivery  of  said  deed 
said  Plimpton  went  Into  possession  of  said 
property,  and  has  continuously  retained  the 
possession  ever  since.  On  the  10th  day  of 
June,  1891,  appellant  filed  In  the  office  of  the 
auditor  of  King  county,  and  caused  to  be  re- 
corded therein,  a  certain  Instrument  purport- 
ing to  give  notice  that  the  property  herein 
Involved  was  the  community  property  of 
himself  and  wife.  This  action  was  institut- 
ed by  appellant  to  recover  pc^ession  of  said 
premises,  to  set  aside  and  cancel  the  deed 
from  Mrs.  Guye  to  the  respondent  Plimpton, 
to  require  a  reconveyance  to  respondent  Mrs. 
Guye,  and  to  restrain  said  Plimpton  from 
making  any  further  claim  of  right,  title,  or 
interest  In  or  to  said  property,  and  restrain- 
ing respondent  Mrs.  Guye  from  making  any 
claim  thereto  other  than  her  community 
right,  and  adjudging  tbe  property  to  be  tbe 
community  property  of  appellant  and  respond- 
ent Mrs.  Guye,  and  for  other  relief.  At  the 
close  of  the  trial  findings  of  fact  and  conclu- 
sions of  law  were  made  favorable  to  re- 
spondeuts,  and  a  judgment  and  decree  in 
their'  favor  made  and  entered.  From  thi" 
judgment  and  decree,  appeal  Is  taken  to  this 
court. 

The  paramount  issue  presented  here  Is  a!> 
to  whether  this  lot  was  acqulrea  as  com- 
munity property,  or  as  property  to  be  held  In 
trust  for  respondent  Plimpton.  Appellant 
can  recover  only  In  the  event  of  its  being 
established  that  the  same  was  acquired  as 
community  property.  The  evidence  given 
by  aK>eUant  and  by  respondent  Mrs.  Guye 
Is  very  conflicting.  Upon  many  points  their 
testimony  Is  Irreconcilable.  There  are  dis- 
crepancies In  tbe  testimony  of  each,  and 
there  are  portions  that  seem  inconsistent 
with  established  and  conceded  facta  in  the 
case.  This,  tiowever.  need  not  constitute  a 
matter  of  surprise,  when  we  remember  that 
many  of  tbe  transactions  testified  to  occurred 
many  years  ago.  In  recalling  various  eveuta 
transpiring  at  different  times  throughout  a 
period  of  over  20  years,  it  would  be  remark- 
able If  tbe  infirmities  of  memory  were  not 
made  manifest.  Upon  tbe  main  question  wti 
find  much  more  to  corroborate  tbe  testimony 
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of  Mrs.  Guye  tTian  that  of  appellant  It 
would  be  Impracticable  to  make  a  coniplete 
analysis  of  the  evidence  In  this  case,  but  a 
few  references  to  certain  portions  of  corrob- 
orative evidence  may  not  be  amiss.  E.  F. 
Blaine,  a  well-known  and  reputable  attomej 
of  Seattle,  was  placed  upon  the  witness  stand 
and  testified  to  a  conversation  participated 
In  by  appellant,  Mrs.  Guye,  and  himself  in 
the  year  1887,  wherein  the  title  to  this 
property  was  under  consideration.  Mr. 
Blaine  testified  that  he  was  at  said  time  act- 
ing as  attorney  for  a  bank  that  was  about 
to  make  a  loan  to  appellant  He  (Blaine) 
bad  prepared  a  note  and  mortgage,  and  had 
called  upon  Mr.  and  Mrs.  Guye  for  the  pur- 
pose of  having  the  same  executed.  He  testi- 
fied that  Mrs.  Guye  refused  to  sign  the  mort- 
gage, because,  with  other  property,  it  cover- 
ed the  particular  lot  Involved  In  this  suit; 
that  she  then  and  there  gave  as  her  reason 
for  refusing  that  she  held  the  legal  title  In 
trust  for  the  benefit  of  her  sod,  this  respond- 
ent Plimpton,  and  that  the  same  had  been 
paid  for  with  money  belonging  to  said 
Plimpton;  that  she  made  these  statements 
in  the  presence  of  appellant  and  witness,  and 
that  appellant  in  no  manner  disputed  her,  but 
discussed  the  matter  upon  the  assumption 
that  the  facts  were  as  she  had  stated, 
urging  her  that  it  would  be  all  right,  anu 
would  be  the  means  of  saving  them  great 
loss  if  the  loan  could  be  negotiated ;  that  he 
<Mr.  Blaine)  became  convinced,  and  so  In- 
formed them,  that  he  did  not  think  she  had 
a  right  to  mortgage  this  piece  of  property, 
«iid  refused  to  take  the  acknowledgment  of 
the  mortgage  with  said  property  described 
therein.  Appellant  denies  this  conversatloii. 
One  Angus  Madcintosh,  In  a  deposition,  stat- 
ed Uiat,  when  this  property  was  purchased 
from  Brownfleld*  he  (Mackintosh)  negotiated 
the  purchase  at  the  Instance  and  reguest  of 
respondent  Mrs.  Guye;  that  during  said 
negotiations  he  bad  repeated  conversations 
-with  her,  and  that  all  the  negotiations  were 
with  her  and  Mr.  Brownfleld,  and  no  one 
else ;  that  Mrs.  Guye  at  said  time  told  bim 
8be  had  mon^  belonging  to  her  son,  and  she 
wanted  to  put  that  money  Into  that  property 
as  an  investment  Cor  him.  One  W.  D.  Per- 
feins.  the  nephew  of  Mrs.  Guye  and  cowln 
•of  respondent  Plimpton,  was  upon  the  wit- 
ness stand  and  testified  that  some  14  years 
ago  be  lived  during  one  winter  In  the  home 
wltb  appellant  and  Mrs.  Gnye,  and  had  been 
living  In  Seattle  ever  since,  and  was  well  ac- 
■qnainted  wltb  tbem;  that  this  lot  was  always 
spoken  of  and  consldeTed  in  the  family  as 
the  property  of  Mrs.  Onye ;  tliat  she  bad  fre- 
quently spoken  of  It,  and  seemed  to  feel  a 
pride  In  the  fact  of  owning  it  as  Individual 
property ;  that  in  thus  speaking  of  It  In  fbe 
presence  of  appellant  tbe  latter  never  dis- 
puted ber  statements ;  and  that  he  (Perkins) 
had  never  beard  her  title  questioned  by  Mr. 
•Gnye.   In  view  of  this  corroborative  evi- 


dence, and  In  the  light  of  all  of  the  evidence 
In  the  case,  the  trial  Judge,  having  the  wit- 
nesses before  him,  reached  the  conclusion 
that  the  contention  of  appellant  regarding 
the  title  to  this  lot  was  not  maintained.  We 
do  not  find  Justification  for  a  different  con- 
clusion. 

The  Judgment  of  the  superior  court  Is 
therefore  affirmed. 

MOUNT,  C.  J.,  and  CROW,  HADLET, 
PULLEEXON,  and  DUNBAR,  JJ.,  concur. 


STATE  V.  PACKENHAM. 

(Supreme  Court  of  Washington.  Oct.  20, 
1005.) 

1.  Cbiminal  Law  —  Juvenile  Oftendebs  — 
jubisdiction. 

2  Ballinger's  Ann.  Codes  &  St.  i  4683,  con- 
fers criminal  jurisdiction  on  Justices  of  the 
peace  of  misdemeanors,  where  the  offense  Is 
not  punishable  by  imprisonment  or  by  a  greater 
fine  than  $100,  etc.,  and  section  2722  declares 
that  when  a  boy  of  sane  mind,  between  8  and 
16  years  of  age,  shall  be  convicted  before  a 
Justice  of  the  peace  of  any  crime,  mendicancy, 
vagrancy,  or  Incorrigibility,  the  justice  shall 
forthwith  send  such  boy  with  all  the  papers  to 
a  judge  of  a  court  of  record,  who  on  certain 
proceedings  specified  may  commit  him  to  the 
state  reform  school.  Held,  that  a  justice  ot 
the  peace  had  jarisdlctim  to  try  a  sane  boy, 
between  8  and  16  years  of  age,  for  the  olFense 
of  disturbing  a  public  dty  school,  In  violation 
of  Laws  39(^,  p.  328,  c.  156,  8  12. 

2.  JuET— Tbiai-  by  Juby— Right. 

Under  2  Ballmger's  Ann.  Codes  A  St  $ 
Q6GS.  providing  that  In  all  trials  for  otEenses 
within  the  jurisdiction  of  a  justice  of  the  peace 
the  defendant  or  the  state  may  demand  a  Jury 
or  the  case  may  be  tried  by  the  jostice,  a  juvenile 
offender,  charged  before  a  justice  of  the  peace 
with  disturbing  a  public  school,  in  violation 
of  Laws  1903,  p.  328,  c.  1&6,  S  12,  was  entitled 
on  demand  to  a  jury  trial  before  the  justice. 

[Ed.  Note. — For  cases  in  point,  see  voL  31, 
Cent.  Dig.  Jury,  g  150.] 

3.  Same— Heabino  in  Supebiob  Coubt. 

1  Ballioger's  Ann.  Codes  &  St  §  2722,  pro- 
vides that  when  a  boy  of  sane  mind,  between  8 
and  16,  is  convicted  before  a  justice  of  any 
offense,  the  justice  shall  transmit  h  im  and 
the  papers  to  a  judge  of  the  court  of  record, 
who  shall  then  issue  an  order  to  the  boy's 
parent  or  guardian  to  show  cause  why  the 
boy  should  not  be  committed  to  tbe  reform 
school.  Held  that,  where  defendant,  within 
such  ages,  had  been  convicted  before  a  justice 
of  disturbing  a  public  school,  and  the  matter 
was  transferred  to  the  superior  court  for  final 
disposition,  the  farther  proceedings  had  in  that 
court  under  such  section  did  not  constitute  a 
trial  at  which  he  was  entitled  to  a  Jury. 

4.  Saue— Waiver. 

Where  defendant,  a  boy  between  8  and 
16  years  of  age,  was  convicted  before  a  Jus- 
tice of  disturbing  a  public  school,  and  he 
neither  demanded  a  jury  trial  hefore  tbe  jus- 
tice nor  appealed  from  the  justice's  judgment 
of  conviction,  he  could  not  thereafter  complain 
that  he  was  deprived  of  a  trial  by  Jury. 

[Ed.  Not». — ^EV>r  cases  in  point,  see  voL  81, 
Cent.  Dig.  Jury,  166.] 

5.  Schools— DiSTCRBAnoE. 

Laws  1908,  p.  828,  c.  156,  {  12,  probibitiiw 
"any  person"  from  disturbing  a  pululc  school 
is  sufficiently  broad  to  include  an  enrolled  pupil 
of  tbe  school  disturbed. 
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&  Cbihinai.  Law  —  Appeal  —  Statement  or 
Facts— Review. 
Where  defendant,  a  juvenile  offender,  after 
having  been  convicted  before  a  jnstice  of  the 
peace,  failed  to  propose  any  statement  of  facts 
Khowing  the  proceedings  in  the  superior  court 
on  an  order  to  show  cause  why  he  should  not 
be  committed  to  the  reform  school,  and  no  such 
statHuent  was  in  the  appeal  record,  alleged 
erroneous  mlings  made  by  the  judge  of  the 
superior  court  at  such  hearing  could  not  be 
reviewed. 

7.  Same— Cohuitmbni^Fbesumftions. 

Where  an  order  committing  defendant  to 
the  reform  school  was  regular  on  its  face,  It 

would  be  presumed  on  appeal,  in  the  absence 
of  a  statement  of  facts,  that  all  proceedings 
prior  to  the  entry  of  the  order  were  without 
error. 

8.  Statdtes—Validitt— Title. 

Laws  1903.  p.  328,  c.  ISO,  §  12,  entitled  "an 
act  relating  to  the  public  schools  of  the  state, 
defining  certain  offenses,  providing  penalties 
therefor,  re_pealing  Act  March  19,  1S97,  §S  159- 
175,  inclusive,  declaring  that  the  chapter  shall 
constitute  chapter  11  of  the  Code  of  Public 
Instruction,  and  declaring  an  emergency,"  is 
not  in  violation  of  Const,  art.  2,  §  19,  provid- 
ing that  no  bill  shall  embrace  more  than  one 
suDject,  which  shall  be  expressed  in  its  title, 
as  all  the  offenses  enumerated  in  the  act  pertain 
to  school  matters  and  the  public  schools  of  the 
state. 

9.  Ckimimal  La V  —  Appeal  —  Scops  ov  Be- 

VIBW. 

Where  defendant,  a  juvenile  offender,  after 
having  been  convicted  before  a  justice,  took  no 
steps  to  obtain  a  review  of  the  justice's  pro- 
ceedings by  the  superior  court,  but  appealed 
from  an  order  and  judgment  of  the  superior 
court  committing  him  to  the  reform  school,  on 
an  order  to  show  cause  based  on  the  justice's 
record,  the  only  proceedings  reviewable  were 
those  in  the  superior  court. 

Appeal  from  Superior  Court,  Lewis  County; 
A,  E.  Rice,  Judge. 

John  Packenbam  was  committed  to  the 
State  Reform  School  for  disturbing  a  public 
school,  and  be  appeals.  Affirmed. 

W.  W.  Langborne,  for  appellant  J.  B. 
Buxton  and  A.  J.  Falknor,  for  respondent. 

CROW,  J.  On  the  llth  day  of  January, 
1905,  a  complaint  was  filed  with  W.  A.  West- 
over,  justice  of  the  peace  for  Chebalis  pre- 
cinct, Lewis  county.  Wash.,  charging  appel- 
lant, John  Packenham,  and  three  other  de- 
fendants with  having  disturbed  the  West 
Side  School  in  the  city  of  Cbehnlls,  In  viola- 
tion of  section  12,  c.  156,  p.  328,  Laws  1903. 
A  warrant  being  Issued,  appellant  was 
bronght  before  said  justice,  tried  without  a 
Jury,  and  found  guilty.  It  having  appeared 
at  said  trial  that  said  appellant  was  a  boy 
of  sane  mind,  between  the  ages  of  8  and  16 
years,  said  Justice,  In  accordance  with  the 
provisions  of  section  2722,  1  Balllnger's  Ann. 
Codes  &  St.,  forthwith  sent  him,  together 
with  all  papers,  to  the  judge  of  the  superior 
court  of  Lewis  county.  Afterwards,  on  the 
23d  day  of  January,  1905,  the  Honorable  A. 
K.  Rice,  Judge  of  said  superior  court,  having 
theretofore  in  the  presence  of  appellant,  his 
parents,  and  attorney,  conducted  the  examina- 
tion provided  by  section  2721,  1  Balllnger's 
Ann.  Codes  &  St,  made  an  order  that  the 


said  John  Packenbam  be  committed  to  tbe 
State  Reform  School,  at  Cbehalla,  Wash. 
From  said  order  and  Judgment  tbls  appeal 
has  been  taken. 

Said  Justice  had  Jurisdiction  to  try  appel- 
lant (section  4683.  2  Balllnger's  Ann.  Codes 
&  St),  who  was  then  and  there  entitled  to 
dnaand  and  secure  a  Jury  trial  (section  00G8, 
2  Balllnger's  Ann.  Codes  &  St.).  Tbe  record 
does  not  show  aiqr  such  demand  to  have  been 
made,  but  does  show  that  appellant  was  regu- 
larly tried  and  found  gull^  by  said  Justice. 
It  having  appeared  tbat  appellant  was  a  boy 
of  sound  mind,  between  tbe  ages  of  8  and  16 
years,  It  was  tbe  duty  of  said  magistrate 
to  certify  all  his  proceedings  to  tbe  superior 
court  of  Lewis  county,  and  to  forthwith  send 
appellant  before  the  Judge  of  said  court  By 
reason  of  appellant's  age,  the  Justice  Of  the 
pence  could  not  Impose  any  penalty  after 
having  convicted  blm.  Xo  appeal  appears  to 
have  been  perfected  from  the  judgment  of 
said  magistrate,  nor  have  legal  steps  of  any 
character  been  taken  by  appellant  to  obtain 
a  review  of  his  proceedings.  Appellant  con- 
tends that  the  su[)erlor  court  was  without 
Jurisdiction  to  summarily  try  him  on  a  crim- 
inal charge,  and  Insists  that  be  was  entitled 
to  a  trial  by  Jury  In  said  superior  court  We 
think  this  contention  Is  without  merit  He 
was  not  being  tried  In  the  superior  court 
upon  any  criminal  charge,  nor  was  he  sent 
to  the  Judge  of  said  court  for  any  such  pur- 
pose. The  magistrate  could  not  impose  any 
penalty  upon  him  after  his  conviction,  as,  by 
reason  of  the  provisioDS  of  sections  2722-2724, 
1  Ballinger's  Anu.  Codes  &  St.,  it  became  the 
duty  of  the  superior  court  judge.  In  the  pres- 
ence of  appellant's  parents,  to  proceed  to  take 
the  voluntary  examination  of  appellant  to  bear 
the  statements  of  any  party  appearing  for 
him,  and  such  testimony  in  relation  to  the  case 
as  might  be  produced,  and  ascertain  whether 
he,  having  been  convicted  of  the  offense  char- 
ged, was  a  fit  subject  for  the  reform  school. 
Tbls  is  exactly  what  was  done,  and  such  a 
proceeding  was  not  a  trial  of  appellant  by  the 
superior  court  for  tbe  purpose  of  ascertain- 
ing his  guilt  or  Innocence  of  the  charge  there- 
tofore preferred  against  him  before  the  magis- 
trate. Appellant  has  not  been  deprived  of 
any  constitutional  right  of  trial  by  Jury. 
He  had  the  right  to  demand  a  jury  before 
the  magistrate.  Having  failed  to  make  such 
demand  or  to  appeal  from  tbe  magistrate's 
Judgment  of  conviction,  be  Is  now  In  no 
position  to  complain. 

Appellant  also  contends  that  the  complaint 
upon  which  he  was  arrested  falls  to  state 
facts  sufficient  to  constitute  any  offense  undw 
the  laws  of  this  state.  His  ai^ument  in  sup- 
port of  this  proposition  is  that  section  12  of 
the  statute  of  1903  uses  the  word  "person," 
but  does  not  use  tbe  word  "pupil."  He  urges 
tbat  as  the  record,  transmitted  to  the  superior 
court  by  tbe  jnstice,  w^blcb  is  now  before  us 
as  a  part  of  the  transcript  shows  he  was  a 
pupil  of  tbe  school  alleged  to  bave  been  dis- 
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tnrbed,  he  could  not  be  charged  witb  tbe 
offense  named,  under  said  titutnte  which,  In 
the  nse  of  the  word  "person,"  did  not  con- 
template a  pupil.  It  Ifl  true  said  record 
Bhows  he  was  a  pupil  of  snid  scliool.  It  alfio 
shows  that  from  the  beginning  of  the  school 
year  In  1904  until  the  date  of  the  offense 
charged,  to  wit,  January  10,  ino.">,  he  had 
attended  school  but  1-4  days,  notwithstanding 
the  fact  tliat  the  proper  school  authorities 
bad  been  constantly  endeavoring  to  compel 
bis  r^uiar  attendance.  He  was  not  attend- 
ing the  school  at  the  time  tbe  offense  was 
committed,  but  was  outside  of  the  school 
building.  In  any  event,  we  think  the  stat- 
ute Is  not  susceptible  of  the  construction 
urged  by  appellant,  and  that  the  complaint 
did  state  facts  sufficient  to  charge  an  offense 
without  regard  to  the  question  as  to  whether 
appellant  waa  or  was  not  an  enrolled  pupil 
of  said  school. 

Other  errors  have  been  assigned,  based 
upon  alleged  rulings  made  by  tbe  Judge  of 
the  superior  court  during  tbe  progress  of  tbe 
bearing  bad  before  him.  But  we  do  not 
think  they  are  properly  before  us  for  review, 
as  appellant  failed  to  propose  any  statement 
of  facts  showing  tlie  proceedings  In  the 
superior  court,  and  no  sucb  8tatem«it  is  now 
in  the  record.  Tbe  order  committing  appel- 
lant to  tbe  reform  school  appears  to  be  regu- 
lar upon  its  face  and  In  strict  compliance  with 
the  law,  and  we  must  presmne.  In  the  absence 
of  any  statement  of  facts,  that  all  prior  pro- 
ceedings leading  np  to  the  entry  of  such 
order  were  r^ilar  and  without  error. 

Appellant  also  contends  that  the  act  of 
1903,  under  which  he  was  arrested,  la  un- 
constitutional, as  being  in  violation  of  section 
19,  art.  2,  of  the  Constitution  of  the  state  of 
Washington,  which  provides  that  "no  bill 
shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  In  the  title."  The  title  of 
the  act  In  question  reads  as  follows:  "An 
act  relating  to  the  public  schools  of  the 
state  of  Washington;  defining  certain  offenses, 
providing  penalties  therefor,  repealing  sec- 
tions 159  to  175,  both  inclusive,  approved 
March  19,  1807,  and  declaring  that  this  chap- 
ter shall  constitute  chapter  11  of  said  Code 
of  Public  Instruction  and  declaring  an  emer- 
gency." An  examination  of  the  entire  act  will 
show  that  all  offenses  therein  enumerated  per- 
tain to  school  matters,  and  public  schools  of 
tbe  state  of  Washington.  The  act  is  not 
subject  to  the  objection  urged,  as  It  deals 
with  but  one  general  subject  wtalch  is  em- 
braced in  the  title. 

Appellant  has  only  appealed  from  the  pro- 
ceedings and  order  of  the  superior  court, 
which  did  not  at  any  time  conduct  a  trial  for 
the  purpose  of  ascertaining  whether  he  was 
guilty  or  innocent  of  the  offense  with  which 
he  had  been  charged,  but  was  only  endeavor- 
ing to  determine  what  disposition  should  t>e 
made  of  him  after  he  had  been  theretofore 
convicted  before  a  magistrate  having  juris- 
dictiw  to  try  blm.   It  must  be  remembered 


that  this  cause  was  not  transferred  to  the 
superior  court  by  any  act  of  appellant  to 
prosecute  an  appeal  or  Institute  proceedings 
to  review  the  Judgment  of  said  magistrate, 
but  was  taken  Into  said  court  because  of  the 
statutory  duty  of  tbe  mngistrate  to  certify 
It  there.  Had  npi>enant  desired  to  obtain  a 
review  of  the  proceedings  leading  up  to  bis 
conviction,  he  should  have  taken  proper  steps 
by  appeal,  or  otherwise,  to  obtain  such  re- 
view by  the  superior  court.  This  he  has 
failed  to  do.  Hence  the  only  question  before 
us  for  consideration  Is  flPfcether  the  proceed- 
ings in  tbe  superior  court  were  free  from  prej- 
udicial error.  On  the  record,  In  tbe  at>sence 
of  any  statement  of  facts,  we  fall  toVnd  any 
such  error. 

The  Judgment  is  affirmed. 

MOUNT.  C.  J.,  and  ROOT,  DUXBAR,  HTID- 
KIN.  FULUflRTON,  and  UADLET,  JJ.. 
concur. 


ROWLAND  et  uz.  v.  E8KLAND  et  al. 

(Snpreme  Court  of  Washington.  Sept  20, 

1905.) 

1.  Taxation  —  Tax  Cebtificate8  —  FOBBCLO- 

SLBE — PaOTIES. 

1  Rallinger's  Ann.  Codes  &  St  S  1767,  pro- 
vides that  any  judgment  for  a  tax  deed  shall 
estop  all  parties  from  raising  any  objections 
thereto  which  existed  at  the  rendition  of  such 
judgment  and  could  have  been  presented  on 
the  application  for  such  judgment.  Laws  1897, 
p.  182,  c.  71,  i  96.  as  amended  by  Laws  1899. 
p.  296.  c;  l4l,  8  13,  provides  that  the  holder 
of  any  certificate  of  delinquency  may  give  notice 
to  the  owner  of  the  property  described  In  such 
certificate  that  he  will  apply  for  a  judgment 
foreclosing  the  lien ;  section  97  provides  that 
the  summons  shall  be  served  in  the  same  man- 
ner as  ill  civil  actions ;  and  sectloD  98  declares 
that,  when  the  certificates  are  issued  to  the 
county  and  foreclosed  by  the  county,  notice  may 
be  given  exclusively  by  publication.  Held  that, 
where  proceedings  for  the  foreclosure  of  a  cer- 
tificate were  pro|>erly  had  against  the  persona 
named  fai  the  certificate  and  to  whom  the  prop- 
erty was  assessed,  the  fact  that  persons  in 
posHOKsion,  to  whom  the  property  was  not  as- 
sessed, were  not  made  parties,  did  not  affect 
the  validity  of  the  foreclosure  judgment  as 
to  them. 

2.  Same  —  Action  to  Recoveb  Land  —  De- 
fenses— Patment  of  Taxes. 

In  ejectment  by  one  claiming  under  a  tax 
deed,  an  answer  setting  up  title  in  defendants 
and  admitting  tliat  part  of  the  land  was  tax- 
able should  have  alleged  that  the  taxes  had 
been  paid  or  tendered. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Ttaad  Huston,  Judge. 

Action  by  Harry  O.  Rowland  and  wife 
against  Jonas  O.  Eskland  and  another. 
Judgment  for  plaintiffs  and  defendants  ap- 
peal. Affirmed. 

John  A.  Parker  and  .T.  W.  A.  Nichols, 
for  appellants.  Dix  H.  Rowland,  for  re- 
spondents. 

MOUNT,  C.  J.  This  is  an  action  in  eject- 
ment* brougbt  by  the  respondents  to  obtain 
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pouearion  of  certain  real  estate  lo  Pierce 
county.  Tbe  complaint  alleges  title  by  vlr- 
tne  of  a  county  treasurer's  deed  Issued  under 
tax  foreclosure  proceedings  upon  a  certlfi* 
cate  of  delinquency*  The  appellants  answer- 
ed tbe  complaint,  and  denied  generally  tbe 
nllegatlonB  thereof,  and  alleged  three  afflrm- 
atlve  defenses,  which,  omitting  the  formal 
parts,  are  as  follows:  "(1)  That  these  de- 
fendants during  the  last  past  16  years  have 
been,  and  still  are,  In  the  peaceable,  continu- 
ous, open,  notorious,  and  adverse  possession 
and  occupation  as  their  homra  of  said  prem- 
ises, under  claim  of  title  and  ownership 
thereof,  and  hare  been  during  all  of  said 
time  citizens  and  residents  of  the  said  coun- 
ty and  state,  having  their  home  and  well- 
known  abode  on  the  said  premises,  and  so 
well  known  to  plaintiffs  herein;  and  that 
no  summons,  notice,  or  process  of  any  kind 
has  ever  been  served  on  defendants,  or 
either  of  them,  for  the  foreclosure  of  any 
tax  lien  by  plaintiffs,  or  any  person,  per- 
sons, or  corporation,  or  at  all.  (2)  That 
more  than  two-thirds  of  the  premises  de- 
scribed In  the  plaintiffs*  complaint  herein 
Is  of  the  class  known  as  'tide  lands,'  lying 
below  tbe  high-water  line  or  lines  of  mesne 
high  tide  of  the  waters  of  Pnget  Soand, 
and  Is  the  property  of  the  state  of  Washing- 
ton, not  subject  to  taxation  for  any  purpose; 
that,  if  any  taxes  have  been  levied  against 
said  projKrty,  said  attempted  levies,  and 
each  and  every  one  of  them,  have  been  made 
against  the  property  as  a  whole,  and  said 
levies  and  all  proceedings  thereunder  are 
void  for  all  purposes.  (3)  That  the  fore- 
closure proceedings  under  tbe  alleged  deed 
referred  to  In  plaintiffs'  complaint  were  Ir- 
regular and  void  In  this:  The  tax  certifi- 
cate Issued  therein  was  a  single  certificate 
issued  against  all  of  said  property  for  taxes 
levied  against  said  property  as  a  whole; 
that  said  property  Is  not  of  one  single  tract, 
but  consists  of  two  separate  lots,  tracts,  or 
parcels  of  ground,  and  entitled  to  separate 
assessment,  levy,  foreclosure,  and  sale,  for 
any  taxes  that  might  be  properly  taxable 
against  the  same,  and  that  more  than  two- 
thirds  of  each  of  said  tracts  or  lots  so  pro- 
ceeded against  Is  wholly  nontaxable;  that 
the  assessment  Hens  for  the  taxes  attempted 
to  be  levied  against  said  lots  were  sought  to 
be  foreclosed  as  a  single  Hen  against  all  of 
said  property;  and  that  both  of  said  separate 
lots  were  sold  together  for  one  single  sum, 
and  were  not  sold  or  offered  separately  for 
any  tax  levied  or  sought  to  be  levied  against 
them."  Then  follows  the  prayer  that  the 
plaintiffs'  deed  be  held  for  naught  and  the 
action  dismissed.  Respondents  filed  a  de- 
murrer to  each  of  these  separate  defenses, 
upon  the  ground  that  they  did  not  state 
facts  sufllcient  to  constitute  a  defense.  This 
demurrer  was  overruled,  and  respondents  re- 
plied, denying  the  allegations  of  each  of  the 
Repnrate  answers,  and  alleging,  by  way  of 
estoppel,  that  defradants  bad  never  paid  or 


tendered  to  tbe  respondents  the  texea  paSA 
by  them,  and  that  the  defenses  alleged  In 
the  answer  existed  prlw  to  the  foreclosure 
proceedings  and  should  have  been  presented 
as  a  defense  In  that  action.  At  the  trial 
the  plaintiffs  offered  In  evidence  their  tax 
deed  and  some  other  evidence  relating  to 
the  manner  of  assessment  of  tbe  property, 
and  rested  their  case.  A  witness  for  de- 
fendants was  tbea  called  and  sworn,  but  be- 
fore he  was  permitted  to  testify  plaintiffs 
objected  to  the  introduction  of  any  evidence 
by  defendants  on  the  ground  that  tbe  an- 
swer failed  to  set  out  any  payment  or  ten- 
der of  the  amount  of  taxes  for  which  tbe 
property  was  sold,  or  any  part  th^eof.  The 
court  sustained  this  objection.  Defendants 
then  offered  to  prove  tbe  facts  substantially 
in  the  language  of  their  separate  defenses 
as  above  quoted.  This  offer  was  denied. 
No  offer  or  request  was  made  to  amend 
the  answer  In  any  respect,  or  to  i^ove  any 
other  facts  than  those  stated  therein. 
Thereupon  findings  and  a  Judgment  were 
entered  by  tbe  court  In  favor  of  the  plalur 
tiffs.   Defendants  appeal. 

Section  1767,  1  BaIlinger*B  Ann.  Codes  & 
Bt,  provides  that  deeds  executed  by  the 
county  treasurer  upon  foreclosture  of  cer- 
tificates for  delinquent  taxes  shall  be  prima 
facie  evidence  In  all  suits  in  relation  to  the 
right  of  the  purchaser  to  the  real  estate  con- 
veyed, that  the  real  estate  was  subject  to 
taxation  and  was  listed  and  assessed  as  re- 
quired by  law,  that  the  taxes  were  not  paid, 
that  the  real  estate  had  not  been  redeemed; 
that  It  was  sold  for  taxes  as  stated  In  the 
deed,  that  the  grantee  In  the  deed  was  the 
purchaser,  and  that  the  sale  was  conducted 
in  the  manner  required  by  law.  The  same 
section  also  provides:  "And  any  Judgment 
for  the  deed  to  real  estate  sold  for  delln- 
qnent  taxes  rendered  after  the  passage  of 
this  act,  except  as  otherwise  provided  In 
this  section,  shall  estop  all  parties  from 
raising  any  objections  th^to,  or  to  a  tax 
title  based  thereon,  which  existed  at  or  be- 
fore the  rendition  of  such  judgment,  and 
could  have  been  presented  as  a  defense  to 
the  application  for  such  judgment  In  the 
court  wherein  the  same  was  rendered,  and 
as  to  all  such  questions  the  judgment  it- 
self shall  be  conclusive  evidence  of  Ita 
regularity  and  validity  In  all  collateral  pro- 
ceedings, except  In  cases  where  tbe  tax  or 
assessments  have  been  paid,  or  the  real  es- 
tate was  not  liable  to  the  tax  or  assess- 
ment." Under  the  provisions  of  this  section 
the  tax  deed  made  a  prima  facie  case  in 
favor  of  the  respondents,  and  they  were  en- 
titled to  a  Judgment,  unless  the  facts  stated 
in  tbe  answer  constituted  a  defense.  Ap- 
pellants contend  that  the  allegation  In  the 
answer,  to  the  effect  that  they  had  been  for 
16  years  In  the  open  and  adverse  occupation 
and  claim  of  said  premises  as  a  home,  which 
facts  were  well  known  to  respondents,  and 
that  appellants  were  not  made  parties  to  tbe 
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foreclosure  suit,  or  given  any  notice  thereof, 
rendered  the  Judgment  In  foreclosure  void; 
and,  since  appellants  T^ere  not  parties  to 
that  action,  they  are  not  estopped  to  raise 
objections  thereto.  The  statute  In  regard  to 
foreclosure  of  certiflcates  of  delinquent  taxes 
held  by  Individuals  provides,  at  section  96, 
Revenue  Law  1897  (Laws  1897,  p.  182.  c 
71),  BB  amended  in  1899  (Laws  1899,  p. 
296.  c.  141,  S  13),  that  "the  bolder  of  any 
certlQcate  of  delincinency  may  give  notice 
to  the  owner  of  the  property  described  in 
such  certificate  that  he  will  apply  to  the 
superior  court  of  the  county  In  which  prop- 
erty Is  situated  for  a  Judgment  foreclosing 
the  lien."  Section  97  provides  that  the  sum- 
mons shall  be  served  in  the  same  manner 
as  In  civil  actions.  See  McManus  v.  Mor- 
gan (Wash.)  80  Pac.  786.  Section  98  (Laws 
1899,  p.  297,  c.  141.  f  15)  provides  that,  when 
the  certiflcates  are  issued  to  the  county  and 
foreclosed  by  the  county,  the  notice  may 
be  given  exclusively  by  publication.  We 
held  in  Spokane  Falls  &  Northern  Ry.  Co. 
V.  Abltz  (Wash.)  80  Pac.  192.  that  the  notice 
Js  sufficient,  where  it  Is  given  to  the  person 
appearing  as  owner  on  the  treasurer's  rolls 
when  the  certificate  Is  Issued.  The  statute 
only  requires  notice  to  be  given  to  the  owner 
described  in  sncb  certificate.  In  Allen  v. 
Peterson  (Wash.)  80  Pac.  849,  we  said: 
"As  we  have  repeatedly  held,  a  tax  fore- 
closure proceeding  In  this  state  Is  a  pro- 
ceeding against  property,  and  Is  in  no  sense 
an  action  against  the  person  of  the  owner 
of  such  property.  Its  purpose  Is  to  charge 
such  property  with  its  Just  proportion  of 
the  public  revenues,  and  the  state's  dominion 
over  the  land  exists  for  that  purpose  with- 
out regard  to  its  ownership.  When,  there- 
fore, the  Legislature  provided  that  the  lien 
for  taxes  might  be  foreclosed  In  the  courts 
gainst  the  person  to  whom  the  land  was 
assessed,  whether  that  person  was  or  was 
not  the  owner  of  the  property,  it  acted 
within  its  powers,  and  the  person  foreclosing 
acquires  a  legal  title  by  a  proceeding  as 
the  statute  directs" — citing  Woodward  v. 
Taylor,  33  Wash.  1.  73  Pac.  785,  75  Pac. 
646;  Washington  Timber  Co.  v.  Smith.  34 
Wash.  625.  78  Pac.  267;  Williams  v.  Plt- 
tock.  35  Wash.  271,  77  Pac.  385;  Morrison 
V.  Shippen  (Wash.)  79  Pac.  632;  Spokane 
Falls  &  Northern  Ry.  Co.  v.  Abltz  (Wash.) 
80  Pac.  192.  See.  also,  Carson  v.  Titlow 
(Wash.)  80  Pac.  299;  Anderson  v.  TuratI 
(Wash.)  81  Pac.  557.  It  follows  that  the 
actual  ownership  of  the  property  Is  im- 
material in  these  foreclosure  proceedings, 
so  long  as  the  owner  described  In  the  cer- 
tiflcate  and  to  whom  the  property  was  as- 
sessed is  given  notice  of  such  proceedings. 
It  will  be  noticed  that  the  answer  In  this 
case  does  not  allege  that  the  person  or  per- 
sons described  in  such  certificate,  and  to 
whom  the  property  was  asse.'ised,  were 
not  given  notice  of    the  (HwceedlngSt  and 


It  Is  not  alleged  that  the  property  was  as- 
sessed to  any  of  the  appellants.  While  the 
allegation  of  adverse  possession,  etc.,  may 
be  sufficient  to  show  that  the  appellants 
were  the  actual  owners  of  the  lands  by 
reason  of  such  possession,  It  does  not  follow 
that  the  property  was  not  assessed  to  the 
owners  of  the  record  title,  against  whom 
the  appellants  were  maintalnlDg  ownezshlp 
by  adverse  possession. 

Appellants  did  not  allege  or  offer  to  prove 
the  facts  necessary  to  show  that  the  proper 
notice  was  not  given  under  the  statute. 
We  must  presume,  therefore,  because  noth- 
ing appears  In  the  record  to  the  contrary, 
that  the  court  had  jurisdiction  over  the  land 
in  the  foreclosure  proceedings.  If  appel- 
lants desired  to  contest  the  collection  of  the 
taxes  because  of  matters  set  out  in  their 
second  and  third  defenses,  they  were  re- 
quiretl  to  do  so  In  the  foreclosure  action. 
These  questions  cannot  be  tried  In  this  col- 
lateral proceeding  under  the  statute  above 
cited.  The  answer  did  not  state  a  defense 
to  the  action,  and  no  proof  of  any  facts 
constituting  a  defense  was  offered.  Further- 
more, we  have  heretofore  held  that  It  was 
necessary  for  the  defendants  to  allege  and 
prove  a  tender  to  the  plaintiff  of  the  taxes 
justly  due  and  paid  by  them  as  a  prerequi- 
site to  their  defense  In  this  kind  of  a  case. 
Merritt  v.  Corey,  22  Wash.  444,  61  Pac.  171; 
Benman  v.  Steinbach,  29  Wash.  179,  69  Pac. 
751.  The  second  and  third  defenses  in 
substance  admit  that  a  part  of  the  land 
was  taxable.  It  was  certainly  necessary 
to  allege  that  such  taxes  had  been  paid  or 
tendered. 

There  is  no  error  In  tbe  record,  and  the 
Judgment  Is  therefore  affirmed. 

HADLET,  CROW,  FULLERTON,  and 
DUNBAR.  JJ.,  concur.  ROOT,  J.,  concurs 
in  the  result. 


PACL  v.  CITY  or  SEATTLE. 
(Sapreme  Court  of  ^Washington.  Sept.  28, 

1.  Municipal  Gobfobatiohs— ConruoTB  — 
Ibbeoulab  Execution — Cnsrou. 

Under  Seattle  City  Charter,  art  4,  8S  27. 
28,  declaring  that  no  debt  or  obligation  against 
the  city  shall  be  created  except  by  ordinance, 
and  tbMt  naither  the  city  council  nor  any  officer 
shall  make  valid  or  in  any  manner  recognize 
any  demand  against  the  city  which  was  not  at 
the  time  of  its  creation  a  valid  claim,  etc.,  the 
cTiBtom  of  the  city  officers  to  vest  the  financial 
control  and  management  of  the  city  in  its 
comptroller  and  the  chairman  of  the  finance 
committee  did  not  render  a  contract  entered 
into  by  the  latter  officers,  employing  a  broker 
to  sell  mnnicipal  bonds,  bindmg  on  the  city. 

2.  Same — RATincArioN. 

Under  SeatUe  City  (barter,  art  4,  H  27, 
28,  providing  that  no  obligation  of  any  kind 
against  the  city  shall  be  created  except  by  ordi- 
nance, a  contract  alleged  to  have  been  entered 
into  by  the  city  without  the  passaffe  of  an  ordir 
nance  can  be  ratified  only  by  ordmanoe. 
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3.  Same  —  Acceptance  ok  Benefits  —  Estop- 
pel. 

Under  Seattle  City  Charter,  art.  4,  If  27. 
28,  providing  that  no  obligation  of  any  kind 
against  the  city  shall  be  created  except  by  ordi- 
nance, the  fact  that  the  benefit  of  an  irregular- 
ly executed  contract  has  been  received  by  the 
city  does  not  estop  it  from  denying  Uabili^ 
thoreon. 

Appeal  from  Superior  Court,  King  County ; 
Artliur  E.  Griffin,  Judge. 

Action  by  Frank  H.  Paul  against  the  city 
of  Seattle.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Geo.  F.  Aust  and  W.  R.  Bell,  for  appellant. 
Wm.  Parmerlee  and  Scott  Calhoun,  for  re- 
spondent. 

CROW,  J.  This  action  was  brought  by  ap- 
pellant to  recover  a  brokerage  or  commission 
claimed  by  him  on  the  sale  of  certain  munic- 
ipal bonds.  The  only  question  involved  Is 
the  sufficiency  of  the  complaint,  which,  omit- 
ting its  formal  parts,  reads  as  follows :  "(1) 
That  at  all  the  times  herein  mentioned  the 
plaintiff  was,  and  now  Is,  engaged  In  the  busi- 
ness of  bond  brokerage,  buying,  selling,  and 
negotiating  for  the  sale  of  bonds  and  other 
securitieB,  both  municipal  and  private.  (2) 
That  at  all  times  herein  mentioned  the  de- 
fendant was,  and  now  is,  a  municipal  cor- 
poration of  the  first  class,  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of 
the  state  of  Washington.  (3)  That  by  au- 
thority of  and  pursuant  to  chapter  85  of  the 
Laws  of  1901,  passed  by  the  Legislature  of 
the  state  of  Washington,  the  city  council 
of  the  defendant  did  on  the  30th  day  of  Jan- 
uary, 1902,  duly  enact  an  ordinance  that  a 
proposal  of  the  plans  for  the  erection  and 
construction  of  a  municipal  lighting  plant 
for  the  city  of  Seattle,  together  with  a  pro- 
posal that  the  city  of  Seattle  issue  Its  bonds 
in  the  sura  of  $590,000  to  pay  for  the  acquisi- 
tion of  the  necessary  property  therefor  and 
for  the  expenses  and  costs  of  constructing, 
erecting,  and  equipping  such  plant,  should  be 
submitted  to  the  qualified  voters  of  the  city  of 
Seattle,  for  their  approval  or  rejection,  all 
as  provided  In  said  act  of  the  Legislature. 
(4)  That  pursuant  to  said  act  and  said  ordi- 
nance the  said  two  propositions  were  duly  sub- 
mitted to  the  said  qualified  voters,  and  both 
of  the  same  duly  authorized  by  a  vote  of 
more  than  three-flfths  of  the  said  quali- 
fied voters  being  In  favor  thereof.  (5) 
That  pursuant  to  said  act,  ordinance,  and 
ratification  the  city  comptroller  of  the  cltj* 
of  Seattle  duly  advertised  for  bids  for 
the  purchase  of  said  bonds,  and  on  the 
9th  day  of  May,  1903,  In  the  presence  of 
the  corporate  authorities  and  the  city  treas- 
urer, did  duly  open  all  of  the  bids  sub- 
mitted; that  only  one  bid  was  submitted, 
and  that  one  was  for  the  bonds  at  par,  pro- 
viding the  same  bore  not  less  than  4^^  per 
cent,  interest,  payable  semiannually.  (6) 
That  the  ordinance  submitting  the  said  prop- 
osition of  lasulng  said  bonds  and  the  pro- 


posal voted  upon  by  the  said  voters  each 
provided  that  the  said  bonds  should  he  sold 
so  that  the  city  should  not  pay  more  than  4 
per  cent,  interest  upon  the  par  valre  of  said 
bonds.  (7)  That  by  reason  of  the  acts  of 
the  officers  and  servants  of  the  city  having 
in  charge  the  construction  of  said  lighting 
plant  there  had  been  prior  to  the  said  9tb 
day  of  May,  1903,  lai^e  sums  of  money  drawn 
from  the  general  fund  for  the  exi)ense8  of 
preliminary  construction  of  said  plant  and 
the  acquisition  of  the  necessary  right  of  way, 
and  there  had  up  to  said  day  been  devoted 
to  said  purpose  not  less  than  $60,000,  all 
drawn  from  said  general  fund  with  the  expec- 
tation and  purpose  to  repay  the  same  to  said 
general  fund  upon  the  sale  of  said  bonds. 
That  on  said  day,  and  for  a  long  time  prior 
thereto,  the  withdrawal  of  said  sum  from 
said  general  fimd  had  been  keenly  felt  by  the 
city,  and  the  immediate  return  of  said  sum 
to  said  general  fund  was  sorely  needed. 
That  the  said  general  fund  was  then  prac- 
tically exhausted.  There  was  lu'gent  need  of 
money  in  that  fund,  and  the  only  source 
of  obtaining  the  same  was  the  sale  of  said 
bonds  and  a  return  to  said  general  fund 
from  the  amount  realized  upon  such  sale 
the  aforesaid  sum  of  over  $60,000.  That 
the  price  of  money  at  said  time  was  ad- 
vancing, instead  of  cheapening,  and  the 
prospects  for  a  sale  were  bad.  (8)  That  for 
years  it  had  been  the  custom  for  the  city  of 
Seattle  to  vest  its  financial  control  and 
management  to  its  comptroller  and  chairman 
of  its  finance  committee.  That  these  offi- 
cers had  for  years  cast  upon  them  and  had 
exercised  such  general  supervision  and  man- 
agement, all  of  which  was  acquiesced  in 
and  recognized  by  all  the  departments  and 
officers  and  agents  of  the  city  and  by  the 
general  public.  That  prior  to  said  day  the 
acts  of  said  officers,  their  promises,  agree- 
ments, and  contracts  of  employment,  when 
made  for  the  best  interests  of  the  city,  had 
always  been  ratified.  (9)  That  shortly  af- 
ter the  said  9th  day  of  May,  1903.  the  city 
of  Seattle,  by  its  comptroller,  acting  upon 
his  own  official  behalf  and  by  instruction  of 
the  finance  committee  and  its  chairman 
aforesaid,  employed  this  plaintiff  to  obtain 
a  purchaser  of  said  bonds.  (10)  That  plain- 
tiff succeeded  In  obtaining  such  purchaser, 
all  as  employed  to  do,  and  the  city  sold  the 
entire  issue  of  said  bonds  to  such  purchase 
at  par,  the  bonds  bearing  interest  at  S% 
per  cent  per  annum,  payable  semiannually. 
That  In  the  procuring  thereof  plaintiff  did 
expend  much  and  valuable  time  and  effort, 
and  did  expend  considerable  sums  of  money 
in  the  payment  of  the  necessary  hotel  and 
traveling  expenses  Incurred  while  engaged 
In  his  said  employment.  (11)  That  without 
the  services  of  this  plaintiff  the  defendant 
could  not  have  sold  said  bonds  at  par  bearing 
a  less  rate  of  interest  than  4  per  cent,  (12) 
That  by  reason  of  the  services  rendered  by 
plaintiff  as  aforementioned  the  defendantwas 
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extricated  from  Its  then  financial  straits.  Its 
credit  was  re-established  and  greatly  en- 
hanced, the  proposition  submitted  to  the 
people  was  made  possible  of  execution,  and 
the  said  defendant's  general  fund  had  re- 
stored to  It  the  said  sum  of  $00,000  which 
It  had  previously  loaned.  (13)  That  the 
actual  financial  saving  to  the  dty  in  Interest 
agreed  to  be  paid  on  said  bonds,  to  wit,  the 
dliference  In  Interest  between  the  amount  of 
said  bonds  as  bearing  4  per  cent.,  which  was 
the  best  the  city  could  have  done  but  for  the 
plalntilTs  services,  and  3%  per  cent,  the  rate 
borne  by  the  bonds  as  sold  by  plaintiff.  Is 
$29,500.  That  the  compound  Interest  upon 
the  semiannual  payments  of  Interest  for  the 
time  the  bonds  are  to  mn,  will  amount  to  at 
least  the  sum  of  $18,000,  and  the  total  sav- 
ing In  Interest  to  the  defendant  by  reason 
of  plaintiff's  said  services  Is  at  least  the 
sum  of  $47,500.  (14)  That  the  plaintiff  oc- 
cupied many  days'  time  In  effecting  said  sale, 
and  during  all  of  said  time  It  was  well 
known  to  said  defendant,  Its  comptroller, 
the  chairman  of  Its  finance  committee  afore- 
said, and  a  majority  of  the  members  of  Its 
city  council,  that  plaintiff  was  at  defendant's 
request  engaged  In  the  effort  to  sell  said 
bonds ;  that  he  was  expending  his  time  and 
money  In  so  doing;  that  his  services  were 
of  great  value;  that  the  same  were  to  be 
paid  for  by  defendant;  that  his  employment 
had  been  and  was  on  behalf  of  said  city 
through  Its  agents  aforesaid;  that  he  had 
been  promised  by  said  agents  compensation 
therefor ;  and  that  a  majority  of  the  members 
of  the  city  conncll  had  promised  that  he 
should  be  compensated  therefor.  (15)  That 
the  plaintiff  rendered  said  services  and  ex- 
pended the  said  sums  under  the  full  belief 
that  he  would  be  compensated  therefor;  and 
the  defendant.  Its  comptroller,  a  majority  of 
the  finance  committee,  Including  its  chair- 
man, and  a  majority  of  the  members  of  Its 
dty  council,  at  all  times  knowing  that  he  was 
so  beliering,  and  that  be  bad  been  by  the 
said  officers  promised  compensation  for  his 
services,  did  accept  said  services  and  con- 
tinue to  accept  the  same,  and  did  accept  the 
offer  of  the  purchaser  procured  by  plaintiff 
as  aforesaid,  at  all  times  knowing  that  said 
plaintiff  had  procured  snch  purchaser  under 
the  aforesaid  promises  and  employment. 
(16)  That  the  defendant  refuses,  and  for 
more  than  one  year  has  refused,  to  pay  the 
plaintiff  anything  whatsoever  on  account  of 
bis  said  claim,  and  persistently  contends 
that  the  plaintiff  has  no  legal  demand  upon 
It  That  for  more  than  one  year  it  has  neg- 
lected and  refused  to  act  upon  his  said  claim, 
though  often  requested  so  to  do,  and  though 
the  duly  verified  claim  and  demand  was 
many  months  ago  presented  to  It  (17)  That 
the  said  bonds  were  sold  on  the  27th  day  of 
July.  1903.  (18)  That  the  reasonable  value 
of  plaintiff's  services  as  aforesaid  la  the  sum 
of  $14.7r>0.  (19)  That  the  defendant  will 
continue  to  retain  all  the  aforesaid  ad- 


vantages gained  by  platntUTs  services,  will 
not  attempt  or  offer  to  reimburse  plaintiff, 
and  will,  unless  restrained  by  this  court, 
seek  to  evade  liability  on  the  ground  that  the 
acts  of  its  agents  in  the  employment  of  the 
plaintiff  were  beyond  the  powers  of  such 
agents.  (20)  That  If  the  acts  of  the  said 
agents  of  the  defendant  were  in  excess  of 
their  powers,  and  the  defendant  Is  permitted 
to  so  urge,  then  this  plaintiff  will  have  no 
speedy  or  adequate  remedy  at  law,  or  any 
remedy  whatsoever.  (21)  That  the  defend- 
ant by  reason  of  the  aforesaid  facts  is  es- 
topped to  deny  the  legality  of  said  contract 
of  employment"  To  this  complaint  re^nd- 
ent  Interposed  a  general  demurrer,  which 
being  sustained,  appellant  declined  to  plead 
further,  and  thereupon  Judgm^t  was  en- 
tered In  favor  of  respondent,  dlamlssing  the 
action.  From  said  final  judgment  this  ap- 
peal has  been  taken. 

Appellant  contends  that  the  trial  court 
erred  in  sustaining  said  demurrer,  and  also 
in  entering  Judgment  in  favor  of  respondent. 
In  his  opening  brief  appellant  says :  "It  will 
be  conceded  at  the  outset  of  this  discussion 
that  the  comptroller  of  the  city  of  Seattle 
and  the  chairman  of  the  finance  committee, 
in  entOTlng  Into  the  contract  referred  to  in 
the  forcing  complaint,  exceeded  the  an- 
thority  vested  In  them  by  the  charter  of  the 
city  of  Seattle;  and.  If  that  contract  were 
still  executory.  It  would  be  imenforceable.*' 
Although  appellant  has  conceded  that  no 
formal  contract  has  been  made  witb  him  by 
the  respondent  in  any  manner  required  by 
the  dty  charter,  nevertlieless  be  contends 
that  he  has  fully  completed  an  implied  con- 
tract, which  Is  now  executed  and  not  exec- 
utory, and  that,  as  the  dty  has  received 
and  enjoyed  the  benefit  of  his  services,  such 
contract  has  been  ratified,  and  the  dty 
should  be  estopped  from  d«iylng  liability. 
The  principal  cases  relied  upon  by  appellant 
In  support  of  these  propositions  seem  to  be 
Memphis  Gaslight  Co.  v.  City  of  Memphis 
(Tenn.)  30  8.  W.  25,  San  Francisco  Gas  Co. 
V.  City  of  San  Francisco,  9  Gal.  453,  and 
Argeutl  V.  City  of  San  Francisco,  16  Cal.  264. 
Other  authorities  are  also  cited,  but  the 
above-mentioned  are  the  strongest  In  ap- 
pellant's favor.  The  case  of  Memphis  Gas- 
light Co.  V.  Memphis,  supra,  is  based  upon 
the  California  case  of  San  Francisco  Gas 
Co.  V.  San  Francisco,  supra.  But  the  later 
doctrine  of  the  California  court  on  the 
questions  here  involved  seems  to  be  directly 
opposed  to  San  Frandsco  Gas  Co.  v.  San 
Francisco  and  Argentl  v.  San  Francisco, 
supra.  See  Zottman  v.  City  of  San  Francis- 
co, 20  Cal.  97,  81  Am.  Dec.  90,  which  has 
been  followed  and  approved  by  this  court 
in  Arnott  v.  Spokane,  6  Wash.  442,  33  Pac. 
1063,  In  which  Anders,  J.,  at  page  447  of  0 
Wash.,  page  1065  of  33  Pac,  says:  "While 
a  municipal  corporation  would,  unless  re- 
stricted by  law,  have  a  right  to  make  con- 
tracts in  reference  to  its  corporate  bustoess 
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In  any  manner  It  might  deem  proper,  yet. 
where  the  mode  of  contracting  la  expressly 
provided  by  law,  no  otber  mode  can  be  adopt- 
ed which  will  bind  the  corporation.  Thle 
principle  results  from  the  fact  that  munic- 
ipal corporations  derive  all  their  powers 
from  their  charters.  1  Dill.  Mud.  Corp. 
(4th  Ed.)  449  (373) ;  Kottman  v.  San  Francis- 
co, 20  Cal.  97, 81  Am.  Dec.  96;  McCoy  v.  Brlant, 
53  Cal.  247;  McDonald  t.  Mayor,  68  N.  Y.  23. 
23  Am.  Sep.  144;  Bladen  v.  Philadelphia,  60 
Pa.  464;  Allen  V.  Galveston.  51  Tel.  302;  City 
of  Bryan  v.  Page,  51  Tex.  532,  32  Am.  Kep.  637; 
Head  T.  Providence  Insurance  Co.,  2  Craneh. 
150.  2  L.  Ed.  229.  In  the  case  last  cited.  Chief 
Justice  Marshall,  in  speaking  of  the  subject, 
said:  *The  act  of  incorporation  is  to  them 
an  enabling  act  It  gives  them  all  the  power 
they  possess.  It  enables  them  to  contract, 
and,  when  It  prescribes  to  them  a  mode  of 
contracting,  they  must  observe  that  mode,  or 
the  Instrument  no  more  creates  a  contract 
than  if  the  body  had  never  t>een  incorporated.' 
In  fact,  so  far  as  we  have  observed,  the  au- 
thorities are  practically  uniform  on  this 
question."  In  City  of  Bryan  v.  Page,  51 
Tel.  532,  cited  by  Anders,  J.,  an  action  was 
commenced  by  an  attorney  at  law  to  recover 
the  reasonable  value  of  professional  serv- 
ices rraidered  by  him  to  the  city  of  Bryan, 
under  an  irregular  employment  not  made  in 
Btrlct  accordance  with  the  requirements  of 
the  city  charter.  Although  the  services  had 
been  fully  rendered  by  the  plaintifF,  and  al- 
though the  city  had  accepted  the  same  and 
had  acted  upon  plaintiif's  advice,  the  Texas 
court  held  tliat  plaintiff  was  not  entitled  to 
recover,  that  the  defendant  city  was  not  es- 
topped from  denying  liability  under  an  im- 
plied contract,  and  that  neither  the  mayor 
nor  the  common  council  had  been  authorized 
to  bind  the  dt?  by  a  contract  for  legal  coun- 
sel for  their  assistance ;  no  ordinance  having 
been  passed  in  relation  to  such  employment 

Sections  27  and  28  of  article  4  of  the  char- 
ter of  the  city  of  Seattle  read  as  follows: 

"Sec  27.  No  debt  or  obligation  of  any 
kind  against  the  city  shall  be  created  by  the 
city  council  except  by  ordinance  specifying 
the  amount  and  object  of  such  expenditure. 

"Sec.  28.  Neither  the  city  council  nor  any 
officer,  board,  department  or  authority  shall 
allow,  make  valid  or  In  any  manner  recog- 
nize any  demand  against  the  city  which  was 
not  at  the  time  of  its  creation  a  valid  claim 
against  the  same,  nor  shall  they  or  any  of 
them  ever  allow  or  authorize  to  be  paid  any 
demand  which,  without  such  action,  would 
be  Invalid,  or  which  shall  then  be  barred  by 
any  statutes  of  limitation,  or  for  which  the 
city  was  never  liable,  and  any  such  action 
Bhall  be  void." 

These  two  sections  clearly  show  (1)  that  a 
contract  of  the  kind  claimed  by  the  appellant 
to  have  been  implied  and  afterwards  rati- 
fied could  not  be  entered  into  or  executed 
by  the  city  comptroller  or  finance  committee, 
bttt  could  only  have  beea  authorised  by  ordi- 


nance ;  (2)  that  appellant's  demand,  not  hav- 
ing been  valid  at  the  time  of  its  original 
creation,  could  not  afterwards  be  made  valid 
by  the  council  or  any  board  or  officer  of  the 
city.  It  therefore  follows  that  although  ap- 
t>ellant  has  alleged  the  officers  and  m«nberB 
of  the  city  council  knew  he  was  rendering 
services  with  the  expectation  of  compensation 
and  that  said  services  had  been  accepted  by 
said  dty.  such  facts  cannot  amount  to  a, 
l^al  ratification  of  any  implied  contract 
His  claim  was  originally  invalid,  and  by  rea- 
son of  said  section  28  has  not  been  and  can- 
not be  made  valid.  Appellant  is  presumed 
to  have  had  knowledge  of  the  power  and  au- 
thority of  the  city  comptroller  and  chairman 
of  the  finance  committee,  and  also  to  have 
known  of  the  provisions  and  requirements  of 
the  city  charter  In  regard  to  the  making  of 
any  contract  for  his  services.  If  he  dealt 
with  any  city  officers  in  a  manner  not  in 
compliance  with  the  charter,  he  did  so  at 
his  peril,  and  cannot  now  complain  If 
respondent  defends  against  his  claim. 

Appellant  has  allied  in  bis  complaint  that 
it  had  been  the  custom  of  respondent  for 
many  years  to  vest  Its  financial  control  and 
management  in  its  comptroller  and  the  chair- 
man of  the  finance  committee,  that  for  years 
these  officers  had  exercised  general  super- 
vision and  management  over  respondent's 
financial  affairs,  and  that  their  acts  were 
acquiesced  in  and  recognized  by  all  depart- 
ments and  officers  and  agents  of  the  city  and 
by  the  general  public,  and  now  claims  tha 
by  reason  of  such  custom  an  implied  contract 
arose  between  himself  and  respondent  which 
was  afterwards  ratified.  Any  practice  or 
custom  of  the  officers  of  a  municipal  cor- 
poration in  transacting  business,  not  in  strict 
compliance  with  the  requirements  of  its  char- 
ter, cannot  bind  such  city  on  a  contract  not 
executed  or  authorized  in  the  manner  provid- 
ed by  such  charts.  Wormstead  v.  Lynn,  134 
Mass.  425,  68  N.  E.  841. 

It  also  appears  from  the  complaint  that 
the  appellant  relies  upon  a  ratification  by 
respondent  of  his  alleged  implied  contract 
An  allegation  of  ratification  of  a  contract 
made  In  violation  of  a  charter  provision,  is 
of  no  avail,  unless  the  acts  relied  upon  for 
ratification  would  be  sufficient  to  support  a 
contract  as  an  original  proposition.  In  other 
words,  If  appellant  be  conceded  to  have  had 
an  Implied  contract  Irregularly  made,  and 
if  it  be  further  conceded  that  it  coold  be 
ratified,  such  ratification  «ou]d  be  by  ordi- 
nance only.  Arnott  v.  City  of  Spokane, 
supra;  Zottman  v.  San  Francisco,  supra; 
Beach  on  Public  Coriwratlons,  i  251;  Caxton 
v.  School  District  (Wis.)  98  N.  W.  231.  In 
Tledeman  on  Municipal  Corporations,  {  170, 
the  author  says:  "When  the  statutes  pre- 
scribe a  special  mode  In  which  alone  a  valid 
contract  can  be  made  by  the  municipality, 
and  the  contract  is  Invalid,  because  of  non< 
compliance  with  the  statutory  requipemont. 
It  must  be  observed  in  any  act  of  ratification. 


Digitized  by  Google 


WashJ 


8UITH  T.  OLENN. 


603 


Thus,  where  a  corporation  conld  only  make 
a  valid  contract  by  ordinance,  the  ratitlcatlou 
Is  required  to  be  by  ordinance,  and  cannot 
be  ratified  by  a  subsequent  resolntlon." 
From  the  above  authorities  and  reasoning  we 
conclude  that  no  Implied  contract  between  ap- 
pellant  and  the  city  existed,  and  also  that  no 
contract  was  ratified  by  the  dty. 

The  only  remainli^  question  is  whether, 
said  alleged  Implied  contract  being  now  ex- 
ecuted and  not  executory,  the  city  was  estop- 
ped from  denying  liability  to  the  appellant; 
It  having  received  and  availed  itself  of  the 
benefit  of  his  services.  While  there  Is  some 
conflict  of  authority  upon  this  proposition, 
we  believe  the  better  weight  of  modem  au- 
thority is  to  the  eOCect  that  no  such  estoppel 
exists.  Amott  T.  City  of  Spokane,  supra; 
Chippewa  Bridge  Co.  v.  City  of  Durand 
(Wis.)  99  N.  W.  603;  Keane  t.  City  of  New 
York,  88  App.  Div.  512,  S5  X.  T.  Supp.  ISO. 

We  think  the  complaint  fails  to  state  a 
cause  of  action.  No  error  was  committed  In 
sustaining  the  demnrrer.  The  judgment  Is 
affirmed. 

MOUNT,  C.  J.,  and  DUNBAB,  HADLET, 
and  FULLEBTON.  JJ..  concur. 


SMITH  «t  al.  V.  GLENN  et  al. 

(Bnpreme  Conrt  of  WaahiDgton.   Sept  28, 
1905.) 

1.  AFFEAL  —  STAmUERT  OF  FAOIS  —  IHDEZ— 

—Sufficiency. 

An  index  to  the  statement  of  facts,  pre- 

Sired  and  attached  thereto  by  tlie  clerk  of  the 
apreme  Court  at  the  request  of  appellant's 
attorney.  Is  sufficiratly  indexed  as  against  a 
motion  to  strike  because  not  indexed. 

2.  Same — CEETiriCATE— SuFFiciENcy. 

The  recital  in  the  certificate  of  the  trial 
judge  that  the  statement  of  facts  contains  all 
the  material  evidence,  except  the  evidence  on 
an  issue  found  in  appellant's  favor,  shows  that 
the  statement  of  facts  contains  the  evidence 
on  tiie  issues  involved  on  appeal. 

3.  Trial— PiNDiNGS— Exceptions. 

An  exception  to  fiodtogs  as  follows :  "Each 
of  the  findings  proposed  by  defendants  and 
Riven  by  the  court  were  excepted  to  by  plain- 
tiff, and  each  of  tlie  findings  proposed  by  plain- 
tiff and  given  by  the  court  were  excepted  to 
by  defenmtnt" — is  insufficient. 

4.  Appeal— Beview  or  Bulinqs  in  Exclud- 
ing KVIDBSCE. 

Though  there  are  no  exceptions  to  the 
findings,  or  the  exceptions  are  insufficient,  the 
court  on  appeal  will  review  rulings  in  exclud- 
ing evidence,  where  proper  exceptions  have  been 
reser\'ed. 

6.  Same— Habmless  Ebeob. 

The  exclusion  of  evidence  which  could  not 
liave  changed  the  result  is  barnile»s  error. 
6.  Vendob  and  Pdbchaseb— Bight  or  Pub- 

CHASBB  TO  UeSCIND. 

Where  a  contract  for  the  sale  of  land 
bound  the  vendor  to  give  the  purchaser  "full 
possession"  the  day  of  the  execution  of  the 
contract,  and  the  vendor  did  not  have  any  title 
at  that  time,  and  there  was  a  Saw  in  title 
of  those  from  whom  he  expected  to  obtain  title, 
the  purchaser  was  justified  In  rescinding  the 
contract,  tbougli  the  vendor  offered  him  pos* 
■euion. 


Appeal  from  Superior  Court,  Spokane 
County;  Henry  L.  Kennan,  Judge. 

Action  by  Almlra  L.  Smith  and  another 
against  Charles  Glenn  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Gallagher  &  Thayer,  for  appellantB.  Barnes 

&  Liatimer,  for  respondents. 

ROOT,  J.  Respondents  instituted  this 
action  to  rescind  a  contract  for  the  purchase 
of  certain  farming  lands  from  appellants  and 
to  recover  $500  paid  on  account  of  said  con- 
tract From  a  judgment  In  favor  of  re- 
spondents, this  appeal  Is  prosecuted.  Appel- 
lants appear  in  this  court  by  different  coun- 
sel than  represented  than  in  the  trial  court 

Respondents  move  to  strike  the  state- 
ment of  facts  upon  two  grotmds:  (1)  Because 
said  statement  is  not  indexed;  (2)  because 
said  statement  does  not  contain  all  of  the 
evidence.  The  index  to  the  statement  has 
been  prepared  by  the  clerk  of  this  court  and 
attached  at  the  request  of  appellants'  attor- 
neys. This  disposes  at  the  first  objection. 
The  certificate  of  the  trial  judge  recites  that 
the  statement  of  facts  Includes  all  of  the 
material  evidence,  "except  that  there  is  omit- 
ted from  said  statement  of  facts  all  evldmce 
which  refers  solely  to  the  kind,  quality,  phys- 
ical condition,  fertility,  productivity,  sala- 
biUty,  and  value  of  the  lands  and  prenlses 
mmtioned  in  the  pleadings  In  this  cause." 
The  evidence  thus  excluded  had  to  do  with 
an  issue  of  fact  upon  which  the  trial  court 
fotmd  in  favor  of  appellants.  Said  Issue  Is 
in  no  manner  involved  in  the  case  as  it 
comes  t>efore  na  on  appeal.  Hence  it  waf 
not  necessary  to  bring  up  said  evidence.  Thi 
practice  of  eliminating  all  evidence  except 
such  as  Is  material  to  the  Issues  triable  in 
this  court  is  to  be  commended.  The  motion 
to  strike  the  statement  is  denied. 

It  Is  further  maintained,  however,  by  re 
Bpondents  that  this  conrt  cannot  cimsider  said 
statement,  for  the  reason  that  no  legal  ex- 
ceptions were  reserved  to  the  findings.  The 
only  exceptions  talien  appear  at  the  end  of 
the  findings  in  the  following  language:  "To 
each  of  which  findings  proposed  by  the  de- 
fendants and  given  by  the  court,  duly  ex- 
cepted to  on  the  part  of  the  plaintiffs ;  and 
to  each  of  the  findings  proposed  by  the  plaln- 
'Iffs  and  given  by  the  couri;  were  duly  ex- 
cepted to  by  the  defendants;  and  the  ex* 
ceptlons  of  the  parties  aforesaid  are  hereby 
allowed."  Under  numerous  decisions  of  this 
conrt,  these  exceptions  are  insufficient 
Hannegan  v.  Roth,  12  Wash.  65,  40  Pac.  63(i ; 
Peters  v.  Lewis,  33  Wash.  617,  74  Pac.  815. 
It  has,  however,  been  the  holding  of  the  court, 
in  cases  of  defective  exceptions,  or  in  the 
absence  of  any  exceptions  to  the  findings  of 
fact  that  it  would  examine  any  ruling  of  the 
trial  court  in  excluding  evidence,  where  prop- 
er exception  had  been  reserved  to  said  ruling. 
Schlotfeldt  V.  Bull,  17  Wash.  6,  48  Pac.  343; 
lilliy  V.  Eklood  (Wash.)  79  Fuc.  1107 ;  Bring- 
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gold  T.  BrlQggoId  (decided  Sept.  13,  1905)  82 

Pac.  179. 

Error  Is  assl^ed  herein  upon  the  action  of 
the  trial  court  in  excluding  certain  evidence 
offered  by  apjieJlaiits.  Respondent  Almira  L. 
Smith,  being  ui>on  the  witness  stand,  was 
asked  upon  cross-examination  by  appellants' 
counsel  this  question:  "Did  they  offer  to  give 
you  the  privilege  of  going  on  there  and  put- 
ting In  the  crop?"  and  the  following  ques- 
tion: "I  will  ask  If  they  did  not  offer  to 
place  you  In  possession  of  that  piece  of  prop- 
erty?" Both  questions  were  objected  to 
"for  the  reason  that  it  Is  not  shown  that  they 
had  the  right  to  give  the  privilege,  and  that 
It  Is  a  matter  of  defense."  Said  objection 
was  sustained.  This  question  was  also  ask- 
ed: "Isn't  it  a  fact  that  when  you  purchased 
this  piece  of  ground  from  these  defendants 
that  you  didn't  do  It  upon  the  representations 
Indicated  In  that  last  subdivision  of  para- 
graph 5  of  that  complaint?"  This  was  ob- 
jected to  as  Improper  in  form,  not  tending  to 
prove  any  Issue,  incompetent,  irrelevant,  and 
Immaterial.  The  question  referred  to  an  al- 
I^atioQ  to  the  effect  that  appellants  repre- 
sented themselves  as  having,  and  being  able 
to  convey,  good  title.  The  objection  was  sus- 
tained by  the  court.  In  view  of  the  undis- 
puted evidence  and  facts  In  the  case  and  the 
unquestioned  findings  not  susceptible  of  In- 
fluence by  the  admission  of  said  excluded 
testimony,  we  are  unable  to  perceive  how 
answers  either  In  the  affirmative  or  negative 
to  these  questions  could  have  produced  differ- 
ent findings  or  wrought  in  any  manner  a 
contrary  result.  Hence  appellants  were  not 
prejudiced  by  the  court's  action  in  excluding 
answers  to  said  questions,  even  If  erroneous, 
which  we  do  not  find  It  to  have  been. 

The  refusal  of  the  court  to  grant  appel- 
lants a  new  trial  Is  assigned  as  error.  It 
does  not  appear  to  be  argued,  except  Infer- 
entially.  It  is  claimed  that  the  Judgment 
should  be  reversed,  "because  (a)  no  breach  of 
the  contract  Is  shown ;  (b)  because  a  covenant 
for  quiet  enjoyment  is  broken  onij  by  evic- 
tion; (c)  respondents  first  violated  the  con- 
tract by  not  glvli^  aiQMllanta  opportunity  to 
meet  the  obJectionB  to  the  title ;  <d)  respond- 
ents bad  no  right  to  demand  title  before  offer- 
ing to  make  final  payment,  or  before  Septem- 
ber 23,  1903.  the  date  when  such  payment  be- 
came due;  (e)  respondents  received  all  they 
contracted  for — 1.  e.,  the  right  to  taJce  posses- 
sion— which  they  refused."  In  considering 
these  contentions,  we  must  be  controlled  by 
the  unquestioned  findings  of  fact,  which  are 
against  appellants.  The  contract  was  execut- 
ed August  Id,  1903.  By  Its  terms  appellants 
were  to  give  reqwndents  "full  possession" 
that  day.  At  that  time  aK>ellants  did  not 
bare  title  to  the  property,  and  are  not  shown 
by  the  findings  to  have  bad  any  l^al  right 
or  authority  to  ^ve  re^Mmdents  poraession. 
The  abstract  also  showed  a  flaw  la  the  title 
of  those  from  whom  appellants  expected  to 
derive  title.  Bespondoits  desired  Immediate 


possession,  in  order  to  build  a  house  and 
make  other  improvements  on  the  farm  and 
put  in  the  fall  crops.  The  title  to  said  prem- 
ises had  not  been  acquired  and  perfected  by 
appellants  at  the  time  this  action  was  com- 
menced—September 24,  1903;  and  not  until 
November  6,  IQWi,  did  they  secure  said  title. 
Having  bargained  for  Immediate  legal  and 
rightful  possession  as  a  material  element  of 
the  consideration,  respondents,  upon  learning 
of  appellants'  Inobillty  to  furnish  such,  were 
Justified  in  treating  the  contract  as  broken. 
That  appellants  granted  them  permission  to 
take  possession,  or  offered  them  possession, 
was  not  In  itself  a  compliance  with  the  terms 
of  the  contract.  If  appellants  did  not  have 
the  right  to  give  such  possession,  respondents 
would  have  been  trespassers  to  have  gone  up- 
on the  premises.  The  findings  show  that  ap- 
pellants had  no  title,  and  fall  to  show  any 
right  In  them  to  give  respondents  possession. 
It  clearly  appearing  that  Immediate  or  early 
possession  was  of  the  essence  of  the  con- 
tract, we  think  there  was  a  failure  of  con- 
sideration Justifying  rescission. 

So  far  as  the  motion  for  a  new  trial  Is 
based  upon  the  statement  of  facts  as  a  whole, 
we  cannot  consider  It  8o  far  atf  It  la  based 
upon  the  exclusion  of  evidence  and  upon  the 
unquestioned  findings  of  fact,  we  find  no  error 
In  the  trial  court's  action.  The  only  other 
question  Is  as  to  the  sufflciracy  of  the  find- 
ings of  fact  to  sustain  the  Judgment  and  de- 
cree. In  the  light  of  the  admitted  facts  in 
the  pleadings,  we  think  the  flndipgs  sustain 
the  Judgment  and  decree. 

The  same  Is  therefore  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  CROW, 
and  HADLEY,  JJ.,  concur.  FULLBRTON, 
J.,  did  not  sit 


PRESCOTT  V.  PUGET  SOUND  BBIDOfi  & 
DREDGING  CO. 

(Supreme  Court  of  Washington.  Oct.  2, 190iS.) 

1.  Appeal — Verdict — Conclitbttenkss. 

A  verdict  supported  by  competent  testi* 
mony  will  not  be  disturbed  on  appeal. 

[Bd.  Note. — For  cases  in  point,  see  vol.  8. 
Cent.  Dig.  Appeal  and  Error,  {  3928.] 

2.  SaUE  —  FOBMKB  DBCIBIOH  —  liAT  Cff  THE 

Case. 

The  decision  of  the  Supreme  Coort  on 
appeal  is  the  law  of  the  case  on  a  second  trial. 

[Ed.  Note, — For  cases  in  point,  see  vol.  3. 
Cent.  Dig.  Appeal  and  Error,  S§  4661.  4665.] 

3.  Master  avd  Servant — Coivtract  of  Em- 
PLOTUENT — Breach — Dahaqes — Evidence. 

In  an  action  for  breach  of  contract  of  em- 
ployment, stipulating  that  plaintiff  should  serve 
defendant  in  a  certain  capacity  at  certain  wages 
for  the  time  work  undertaken  by  defendant 
should  last,  evidence  showing  the  length  of 
time  the  work  would  last  was  admissible  on 
the  issue  of  damans  sustained  by  plaintiff  by 
reason  of  defendant's  refusal  to  permit  plain- 
tiff to  enter  on  bis  service. 

Slouut,  C  J.,  and  Hadley,  J.,  dissenting  in 
part. 
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Appeal  from  Superior  Court,  King  County; 
Arthur  E.  Griffin,  Judge. 

Action  by  N.  W.  Prescott  against  the  Puget 
Sound  Bridge  &  Dredging  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Ballinger,  Ronald  &  Battle,  for  appellant 
Byers  &  Byers,  for  respondent 

DUXBAB,  J.  This  iB  the  second  appeal  in 
this  case.  It  was  here  before  upon  a  ques- 
tion of  the  sufflcleucy  of  the  complaint.  We 
then  held  that  the  contract  sued  upon  was  not 
void  for  uncertainty.  31  Wash.  177,  71  Pac. 
772.  When  the  cause  was  remanded,  the  de- 
fendant filed  an  answer,  denying  geuerally  the 
allegations  of  the  complaint,  and  alleging 
affirmatively  that  by  reasonable  diligence 
plaintiff  could  have  obtained  employment  of 
the  same  kind  and  of  equal  wages  as  alleged 
In  the  complaint  and  that  plaintiff  was  in 
no  wise  injured  or  damaged  by  the  act  of  de- 
fendant. The  affirmative  defense  was  denied 
by  the  reply.  On  these  issues  the  cause  was 
tried  to  the  court  and  a  jury.  Verdict  was 
returned  in  favor  of  the  plaintiff  for  $700. 
Judgment  was  subsequently  entered  upon  the 
verdict,  and  the  defendant  appeals. 

It  Is  alleged  that  the  court  erred  (1)  In  over- 
ruling the  defendant's  objection  to  the  Im- 
paneling of  a  jury  to  try  the  cause,  which 
objection  was  based  upon  the  ground  that 
the  |12  jury  fee  required  by  the  statute  of 
1903  had  not  been  paid  as  the  law  requires; 
(2)  in  not  granting  defendant's  motion  for 
nonsuit,  which  motion  was  based  upon  the 
ground  that  the  plaintiff  had  failed  to  sus- 
tain the  allegations  of  his  complaint;  (3)  in 
not  granting  defendant's  request  for  peremp- 
tory instructions  to  the  jury  to  return  a  ver- 
dict for  defendant;  (4)  in  allowing  plaintiff 
to  introduce  evidence  showing  the  length  of 
time  that  work  at  Manila  would  last;  and 
(Q)  error  In  certain  instructions  which  we 
will  notice  as  we  proceed.  There  is  no  merit 
In  the  first  assignment  of  error,  as  the  jury 
fee  was  paid.  The  second  and  third  assign- 
ments are  based  upon  the  same  hypothesis, 
viz.,  that  the  proof  failed  to  sustain  the 
allegations  of  the  complaint.  This  question 
was  submitted  to  the  jury  on  competent  testi- 
mony, and  this  court  will  not  disturb  its  find- 
ing In  that  respect 

The  pivotal  question  in  this  case  Is  In- 
volved In  assignment  4,  alleging  error  In 
allowing  plaintiff  to'  introduce  evidence  show- 
ing the  length  of  time  that  work  at  Manila 
would  last  A  copy  of  the  complaint  In  this 
action  will  be  found  in  31  Wash.  177,  71 
Pac.  772.  It  is  contended  by  the  appellant 
that  In  no  event  could  this  contract  be  con- 
strued to  be  a  contract  for  more  than  a 
month,  and  that  the  former  decision  of  this 
court  was  only  to  the  effect  that  the  contract 
was  not  so  indefinite  as  to  render  the  same 
void,  and  could  not  be  construed  to  go  further 
than  holding  that  plaintiff  waa  at  least  en- 
titled to  uominal  damages.  The  decision  of 


this  court  on  the  former  appeal  has  become 
the  law  of  the  case,  so  that  the  construction 
of  such  decision  is  the  important  question  to 
consider  here.  We  do  not  think,  from  a  re- 
view of  such  decision,  that  it  can  bear  the 
limited  or  restricted  construction  placed  upon 
it  by  the  appellant.  In  the  course  of  the 
opinion  It  Is  said:  "The  contract  was  one 
which,  if  it  did  not  give  the  apiH-Ilant  the 
right  to  enter  at  once  into  the  service  of  the 
respondent,  gave  him  the  right  to  enter  tliere- 
in  within  a  reasonable  time  after  its  execu' 
tlon,  and  was  broken,  within  eitlier  view, 
when  the  respondent  wrongfully  and  without 
cause  refused  to  permit  the  appellant  to 
enter  into  the  service  at  all.  It  was  not, 
therefore,  so  Indefinite  and  uncertain  as  to 
the  time  of  the  commencement  of  the  .service 
as  to  render  It  void.  Nor  Was  It  so  Indefinite 
and  uncertain  as  to  its  duration  aa  to  render 
it  void.  While  Its  duration  was  uncertain 
In  the  sense  that  it  was  not  shown  how  long 
the  work  undertaken  by  the  respondent  at 
Manila  would  last,  yet  It  was  not  a  contract 
of  employment  for  an  Indefinite  period,  in 
the  sense  that  either  party  could  terminate 
it  at  wUL  It  was  a  contract  to  serve  on  the 
one  part  and  to  employ  on  the  other,  obliga- 
tory upon  each  until  the  happening  of  a 
particular  event,  and  until  that  event  hap- 
pened neither  party  could  terminate  the  con- 
tract without  committing  a  breach  thereof." 
It  will  be  readily  seen  that  the  happening 
of  the  particular  event  in  this  case  was  the 
finishing  of  the  projected  work  at  Manila, 
and  the  lang;iage  of  this  court  is  absolutely 
Inconsistent  with  the  Idea  that  the  damages 
for  the  breach  would  only  be  nominal,  or  that 
the  contract  could  be  terminated  at  the  end 
of  the  month  by  either  party  to  the  same. 
The  court,  continuing,  said:  "A  contract  of 
hiring  Is  not  Indefinite,  nor  terminable  at 
will,  because  the  precise  number  of  days, 
months,  or  yenra  that  the  service  Is  to  con- 
tinue are  not  sjjedfied.  If  there  Is  a  period 
of  time,  be  the  same  fixed  or  indefinite,  dur- 
ing which  neither  party  is  at  liberty  to  ter- 
minate the  contract,  then  the  contract  Is  not 
80  Indefinite  or  uncertain  as  to  its  duration 
as  to  be  Incapable  of  enforcement."  And  It 
was  there  held  that  this  particular  contract 
was  not  so  indefinite  that  either  party  was 
at  liberty  to  terminate  It.  It  seems  to  us 
that  all  the  questions  which  are  raised  on 
this  appeal,  with  the  exception  of  the  as- 
signed error  in  relation  to  the  amount  of  the 
judgment,  were  necessarily  involved  and  de- 
cided In  the  former  appeal;  for.  If  the  con- 
struction that  we  now  place  upon  the  former 
opinion  of  this  court  is  correct,  the  lower 
court  In  the  present  trial  did  not  err  in  al- 
lowing plaintiff  to  introduce  evidence  show- 
ing the  length  of  time  that  work  at  Manila 
would  last,  because  the  ascertainment  of  this 
fact  was  necessary  to  determine  the  damages 
which  were  sustained  by  the  plaintiff  by  th9 
violation  of  the  contract  on  the  part  of  the 
def^idont  The  other  Instructions  complaln- 
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ed  of  embrace  snbstantlally  the  same  objec- 

tlODB. 

Finding  no  error  In  the  record,  tbe  Judg- 
ment le  affirmed. 

FITLLKRTON,  J.,  cimcnni. 

BUDKIN  and  CROW,  JJ.  We  think  the 
trial  court  construed  the  cx>utract  of  the  par* 
ties  1q  accordance  with  the  former  opinion 
of  this  court  We  therefore  concur  in  the 
jodgment 

MO^^T.  a  J.  I  dlasent  The  complaint 
and  tbe  contract  In  this  caae  both  show  that 
the  hiring  was  for  an  indefinite  tlme^  wages 
payable  by  the  numth.  The  time  of  the  em- 
ployment was  probably  definite  for  one  month. 
San  Antonio  By.  Co.  v.  Sale  (Tex.  Civ.  App.) 
31  S.  W.  325.  It  was  oertainly  general  and 
Indefinite  beyond  that  tlma  It  might  con- 
tinue for  months  or  for  years.  In  sucb  cases 
the  rule  is  settled  In  tbe  United  SUtes  tliat 
the  hiring  is  terminable  at  any  stated  period. 
But,  where  the  contract  is  general  and  for  an 
Indefinite  timc^  It  Is  terminable  at  will.  20 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  pp.  14.  15; 
Wood  on  Master  and  Servant  (2d  Ed.)  I  136; 
1  Law8on*8  Bights  &  Bonedies,  f  200;  Speed- 
w  Cycle  Co,  v.  Teeter,  18  Ind.  App.  474,  4S 
N.  B.  S9S;  Baldwin  t.  Kansas  City,  etc., 
B.  B.  Co.,  Ill  Ala.  515.  20  South.  310;  Lord 
T.  Goldberg,  81  Cal.  590,  22  Fac.  1120, 15  Am. 
St  Bep.  82;  Chrlstluison  t.  Pacific  Coast  Bo- 
rax Co..  26  Or,  902,  38  Pac.  127.  Wben  the 
case  was  here  befbre  on  demurrer  to  the 
complaint,  we  held  that  the  contract  was  not 
m  indefinite  or  uncertain  as  to  render  It  Told, 
and  the  complaint  therefore  stated  a  cause 
of  action.  Tlie  language  used  in  the  opin- 
ioa  at  tbat  time  must  be  construed  with  refer- 
ence to  the  point  the  court  was  called  upm  to 
decide.  We  did  not  ttien  say  tbat  the  con- 
tract was  a  hiring  for  one  year,  or  ten  ^ars, 
or  any  other  definite  time;  but  we  said:  **It 
tliere  Is  a  poiod  of  tbue^  be  tbe  same  fixed 
or  Indefinite,  during  which  neither  party  is 
at  liberty  to  tennlnate  the  contract  thai  the 
contract  is  not  so  indefinite  or  uncertain  as  to 
its  duration  as  to  be  incapable  of  enforce- 
ment" A  contract  was  made  In  this  case. 
It  was  legal  in  all  req>ect8.  Tbe  parties  bad 
a  right  to  rely  upon  it  In  my  opinion  it  was 
enforceable  for  one  month  by  either  party 
against  the  other,  and  for  that  length  of  time 
neither  party  was  at  Uboly  to  terminate  it 
Conceding  that  what  was  said  in  the  former 
opinion  is  tbe  law  of  tbe  case,  and  giving 
the  most  libera  oonstructlon  to  the  language 
used,  with  reference  to  the  point  decided.  I 
cannot  believe  tbat  we  Intended  to  bold,  or 
did  hold,  that  tbe  contract  was  a  definite 
contract  for  more  than  one  month,  because  by 
its  plain  terms  and  by  the  terms  of  tlie  com- 
plaint the  time  of  hiring  was  "for  tbe  time 
the  worlc  *  •  •  at  Manila  should  last" 
If  tbe  term  of  this  contract  was  not  indefinite, 
it  was  definite  only  for  one  mtmth,  by  reason 
o(  tbe  fact  that  it  was  an  employment  by  tlie 


month  for  an  Indefinite  time.  This  Is  so 
clear  to  my  mind  that  I  cannot  consent  to  a 
Judgment  for  wages  for  more  than  one  month. 
The  trial  court  should  have  so  iDstructed  tbe 
Jury.  Because  this  was  not  done  tbe  cause 
should  be  reversed. 

HADLET,  J.,  concurs. 


ENBELAND  et  aL  T.  KORTEB. 
(Suprane  Court  of  Washington.   Oct  10,  IOCS.) 

1.  Naviqablb  Watebs— Tide  Lands  in  Teb- 
BiTOBT— Alienation— Power  of  Congbess. 

Congress  has  power  to  grant  tide  land 
between  high  and  low  water  mark  within  a 
territoiy  of  the  United  States. 

2.  PuBUc  Lanos— Patents— State's  TmcE— 
— Disclaim  EB. 

Where  tide  land  between  high  and  low 
water  mark  within  tbe  place  limits  oi  tbe 
Northern  Pacific  grant  in  Washington  had  been 
surveyed.  Identified,  and  defined,  and  tbe  rail- 
road  nad  performed  all  conditions  entitling  it 
to  such  land,  long  before  Washington  became  a 
state,  the  railroad  and  its  grantees  were  en- 
titled to  such  land,  ander  Const.  Wash,  art 
17,  S  2,  by  which  the  state  disclaimed  all  title 
In  and  claim  to  all  tide  land  patented  by  tbe 
United  States,  tboogh  the  patent  was  not 
aetoally  isfiaed  nntil  after  the  adoptlm  of 
the  Constitotion. 

3.  Sake  —  OmoiAi.   Subvbts  —  Coxxateku. 

Attack. 

The  ofitclal  surveys  made  by  the  govern- 
ment are  not  open  to  collateral  attack  in  an 
action  at  law  by  private  parties. 

[Ed.  Note. — For  cases  in  poiot  Bee  vol.  41, 
Cent  Dig.  Public  Lands.  |  33.] 

Mount,  O.  J.,  and  Rudkin  and  Fullerton,  JJ.. 
dissenting. 

Appeal  from  Superior  Court  Thurston 
County;  O.  V.  Linn,  Judge. 

Action  by  W.  H.  Kneeland  and  others 
against  Harriet  Korter.  From  a  judgment 
for  defendant  plalntUfa  appeal.  Reversed. 

Vance  <fc  Mitchell  (Israel  &.  Mackay.  of  coun- 
sel, for  appellanta  H.  J.  Snlvely  and  Troy 
&  Falknor,  for  respondent 

BOOT,  7.  Appellants  brought  tbifl  action 
to  recover  possession  of  11  acres  of  tide  land, 
ctmatitutlng  a  pwtion  of  a  61.31-acre  tract  of 
land  surveyed,  platted,  and  designated  by  tbe 
United  States  government  as  lot  3,  section  18. 
township  10  N.,  range  3  W..  Willamette  meri- 
dian. In  Thurston  county.  Wash.  They  claim 
title  through  various  mesne  conveyances  fr<Mn 
tbe  Ncrthem  Pacific  Ballroad  Company,  wbldi 
received  a  patent  to  said  lot  8  In  December, 
1804,  pursuant  to  an  act  of  Congress,  passed 
in  1864,  granting  to  said  railroad  company 
the  odd-numbered  sections  of  public  land 
within  a  certain  distance  from  the  line  of  rail- 
way to  be  constructed  by  said  company.  It 
is  conceded  that  the  railroad  company  com- 
pleted the  construction  of  tliat  portion  of  tbe 
road  affecting  this  locality  in  1881  The  fil- 
ing of  the  map  of  definite  location  was,  of 
course,  prior  thereto.  Bespondoit  having 
taken  possession  of  said  tide  lands,  Uila  ac* 
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tlon  wu  commenced,  and  a  CMnpUtlnt  eetttns 
forth  the  foregoing  facts  served  and  filed.  A 
general  demorrer  was  Interposed  by  respmd- 
ent  and  snstained  by  the  trial  court  Appel- 
lants electing  to  stand  npon  fbelr  complaint, 
the  action  was  dismissed.  From  this  Judg- 
ment of  dlsmtSMl.  sBpeal  to  taken  to  this 
court 

It  la  eonceoM  that  the  only  question  In- 
Tolred  Is  as  to  the  validity  of  appdlants'  title 
to  the  said  premises,  which  lie  between  the 
lines  of  ordinary  high  and  ordinary  low  water 
marks.  Bespondent  contends  that,  as  the 
tract  In  controversy  Is  situated  below  "high- 
tide  line"  on  the  shores  of  Paget  Sound,  an 
arm  of  the  sea,  the  United  States  government 
had  no  power  to  dl^mse  of  It  to  the  railway 
company,  or  at  all,  but  could,  and  did,  hold 
said  tide  land  in  trust  for  the  state  of  Wash- 
ington. Appellants  assert  tlie  right  of  titie 
United  States  government  to  grant  such  lands 
prior  to  the  time  Washington  became  a  state. 
Appellants  further  contend  that,  if  tiie  United 
States  government  had  no  authority  to  grant 
these  lands,  yet,  having  assumed  to  do  so,  its 
grantees  anid  their  successors  In  interest  there- 
in can  hold  the  same  by  virtue  of  section  2, 
art.  17,  of  the  state  Constltntion,  which  reads 
as  follows  to  wit:  "The  state  of  Washington 
disclaims  aV  title  In  and  claim  to  all  tide, 
swamp,  and  overflowed  lands  patented  by  the 
United  States:  Provided  the  same  is  not  Im- 
pettdwd  for  fraud.'*  Respondent  answos 
thte  contention  by  tiie  claim  that  this  section 

tin  OoostitutlMi  does  not  ai^Iy  to  this  diar- 
Meter  of  lands,  er,  it  it  does,  that  It  can  apply 
only  to  lands  tor  wUeb  patent  bad  alrea^ 
I'b-md  at  the  time  of  the  adoption  of  the  steto 
Oonsdtntion.  Appellante  nrge  iliat  the  vlp- 
tab  of  a  patent  dates  from  the  time  of  the  In- 
eepUoB  of  the  grantee's  il^to  Id  tiie  land, 
and  not  martfy  £rom  tiie  time  of  the  intenlfs 
issuance. 

We  think  the  cmnptalnt  slum  appellante  to 
iave  a  good  title  to  tiie  tide  lands  in  qoestion. 
Congress  has  power,  at  least  for  some  pur- 
poses,  to  grant  lands  below  high- water  mark, 
where  the  same  are  sltnated  within  the  geo- 
graphical Hmlte  <^  a  territory,  alttioiq^  that 
power  be  no  longer  retained  when  such  ter- 
ritory becmnes  a  state.  The  Supreme  Court 
of  the  United  States.  In  an  dabwate  and  care- 
tally  oonaldered  opinion  by  Ur.  Justice  Gray, 
In  Shlvely  t.  Bowlby.  1S2  U.  8.  1.  47.  48.  IM, 
14  Sup.  Ot  648^  S66,  88  L.  Bd.  881.  among 
ether  things  said:  "Notwtttwtandlng  the  dicta 
contained  to  some  of  tiie  opinions  of  this 
court  already  Quoted,  to  the  efCect  tiiat  Orai- 
^rtm  has  no  power  to  grant  any  land  below 
blgh-water  mark  of  navigable  waters  to 
a  territory  of  tiie  United  States,  It  Is  evident 
tint  this  Is  not  fltrleCIy  true.  Oblef  Justice 
Taney*  In  delivering  an  opinloo  already  cited, 
mfter  the  sul^ect  had  be«i  nnidi  considered 
Id  the  eases  from  Alabama,  said:  'Undmibt- 
«dly  Congress  might  liaTe  granted  tola  land  to 
the  patentee,  or  eonflrmed  his  Spanish  grant, 
tief(»tt  Alabama  became  a  itata.'  QoodttUa 


V.  KIbbe,  8  How.  471,  478.  18  L.  Bd.  220. 
*  *  *  By  the  Constitution,  as  Is  now  well 
setUed  the  United  States,  having  right  fully  ac- 
quired tbe  territories,  and  being  the  only  gov- 
ernment which  can  Impose  laws  upon  them, 
have  tiie  oitlre  dominion  and  sov^ignty. 
nattonal  and  municipal,  fedovl  and  state, 
met  all  the  tcrrltwles  so  long  as  they  remain 
to  a  terrltwlal  condition.  American  Ins-  Co. 
V.  Canter,  1  PeL  Sll,  542.  7  L.  Ed.  242;  Ben- 
ner  v.  Porter,  9  How.  235,  242, 13  L.  Bd.  119; 
Cross  V.  Harrison.  16  How.  184, 198, 14  L.  Ed. 
888;  National  Bank  v.  Tankton  County,  101  U. 
S.  129. 133,  25  L.  Ed.  1046;  Murphy  v.  Bamsey, 
114  U.  &  16,  44.  5  Sup.  Ct  747.  29  L,  Bd.  47; 
Mormon  Church  v.  United  States,  186  U.  S.  1. 
42,  43. 10  Sup.  Ot  792.  84  L.  Ed.  481 ;  McAllis- 
ter V.  United  States,  141 U.  8. 174. 181,  U  Sup. 
Ct  949,  S5Ii.Ed.693.  •  •  *  Tbe  United 
States,  while  th^  hold  the  country  as  a  terri- 
tory, having  all  tbe  powers  both  of  national 
and  of  municipal  government,  may  grant  for 
appK^rtate  purposea,  tities  or  rlgbta  In  the 
soil  below  blgh-water  mark  of  tide  waters.** 
In  tbe  case  of  Frosser  v.  Northern  Paa  Ball- 
road,  152  U.  S.  69,  14  Sup.  Ct  628,  88  L.  Ed. 
362,  the  same  court;  to  passing  upon  tbe  Iden- 
tical land  grant  now  under  consideration, 
said :  "It  may  be  admitted  that  the  Congress 
of  the  United  States,  while  the  present  state 
of  Washington  was  a  twrltory,  bad  tbe  power, 
to  chartering  a  corporation  to  construct  and 
matotato  a  railroad  from  Lake  Superior  to  tbe 
Pacific  coast,  to  grant  to  tbe  corporation  such 
titie  or  rlgbta  In  lands  below  blgh-watw 
mark  of  tide  waters  of  the  territoir  as 
mls^t  be  necessary  or  convenient  tor  the 
building,  maintenance,  use,  and  enjoyment 
of  sndi  structures  as  might  be  required  fOr 
commerce  and  transportation  on  tbe  railroad 
and  aea,  and  fw  transferring  goods  and 
passengers  between  the  railroad  and  seagoing 
TttsselB.  fflilvely  t.  Bowlby  (Just  decided)  152 
U.  &  1,  14  SupL  Ct  648k  88  Bd.  881;  Xd  CO 
New  Yotk  Central  ft  Hndsm  Slver  Batlroad. 
77  N.  T.  248;  In  re  Statu  Island  Rapid  Tran- 
sit Co.,  108  N.  Y.  251.  8  N.  E.  548.**  Under 
these  dedslons  we  cannot  hold  the  grant  ot 
these  lands  void,  and  no  facto  are  now  shown 
which  render  it  voidable. 

But.  as  to  whetiiar  or  not  flw  United  Statw 
government  had  power  to,  or  as  a  matter  of 
law  did,  grant  and  convey  the  particular  tide 
land  to  controversy  here.  It  is  not  necessary 
now  to  decide,  as  this  case  can  be  determined 
upon  another  ground.  It  Is  admitted  that 
the  United  States  govmiment  did  Issue  to  the 
railroad  company  a  patent  covering  tbls  land. 
It  was  not  so  Issned  until  1894;  but  tbe  con- 
sideration on  acoMmt  of  whldi  It  vraa  Issned 
had  been  ftimlsb^  many  years  btf  ore  WaiO)- 
totMi  became  a  state,  and  tbe  railroad  C(Mn- 
pany  had  been  entttied  to  a  patoit  evw  since 
said  tima  When  oar  state  Constitotion  was 
adc^ted,  and  we  became  a  stote.  It  was  known 
that  the  United  States  had  to  some  instances 
granted,  or  assumed  to  grant,  certain  tide 
lands  lylactMtovUglhvatw  nark.  Inertw 
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to  prevent-  ajxy  cantrov^y  over  said  lands, 
and  to  avoid  disturbing  rights  claimed  under 
such  conveyances,  section  2,  art.  17,  of  tlie 
state  Confltltution  was  adopted.  Wblle  this 
section  Is  in  terms  a  disclaimer  merely,  yet 
It  has  been  lield  by  this  court  to  be  in  effect 
a  conveyance  of  tiie  state's  Interest  In  tiiese 
lands  and  confirmatory  of  the  government's 
grant  thereof.  In  Scurry  v.  Jones,  4  Wash. 
468,  30  rac.  726,  this  court,  speaking  by  Hoyt, 
J.,  used  the  following  language:  "The  lan- 
guage of  section  2  of  article  17  Is  that  'the 
state  of  Washington  disclaims  all  title  in  and 
claim  to  all  tide,  swamp  and  overflowed  lands 
patented  by  the  United  States:  provided  the 
same  Is  not  Impeached  for  fraud,'  and,  fairly 
construed,  we  think  It  must  be  held  to  have 
In  effect  confirmed  the  patents  which  covered 
such  lands;  for,  while  it  Is  true  that  the  lan- 
guage used  Is  not  in  form  confirmatory,  yet, 
when  we  take  Into  consideration  the  situation 
of  affairs,  and  the  object  to  be  accomplished 
by  such  disclaimer,  we  do  not  see  bow  this 
object  can  be  given  force  without  construing 
the  language  used  as  substantially  a  grant  to 
the  patentees  of  the  interest  ot  the  state  in 
the  land  so  situated.  Under  the  law,  as  con- 
ceded by  both  parties,  the  lands  bad  passed 
absolutely  to  the  state,  subject  only  to  such 
clouds  thereon  as  were  caused  by  the  same 
having  been  assumed  to  have  been  granted 
to  private  individuals  by  the  United  States. 
Under  such  circumstances,  if  tiie  state  dis- 
claims all  of  its  title  to  such  lands,  where  the 
patents  had  been  obtained  without  fraud, 
It  certainly  was  for  the  benefit  of  some  one, 
and  it  clearly  could  not  have  been  for  the 
benefit  of  the  United  States.  •  •  •  In 
our  opinion,  the  interest  of  the  state  passed 
as  fully  to  the  grantees  In  such  patents,  or 
to  those  holding  under  them,  as  it  would  hare 
done  had  there  been  express  wo^ls  of  grant 
used  In  the  Constitution.  Any  other  Inter- 
pretation of  the  language  used  would  deprive 
It  of  any  beneficial  force  whatever."  In  Cogs- 
well V.  Forrest,  14  Wash.  1.  43  Pac.  1098.  this 
court,  speaking  by  Dunbar,  J.,  said:  "This 
is  tide  land  patented  by  the  United  States, 
and  it  is  not  impeached  for  fraud,  and  no 
matter  whether  the  meander  line  or  the  tiody 
of  water  along  which  the  meander  line  runs 
is  tlie  true  boundary.  The  boundaries  of  this 
particular  tract  of  land  are  settled  by  the 
grant  in  the  plat  and  field  notes.  The  land 
was  granted  according  to  the  official  grant  of 
the  survey  of  such  lands,  and  the  plat  itself, 
and  its  notes,  lines,  and  descriptions,  become 
a  part  of  the  grant  or  deed  by  which  they  are 
conveyed  as  much  as  if  the  description  was 
written  out  on  the  face  of  the  deed  Itself. 
See  Cragln  v.  Powell.  128  U.  S.  691,  9  Sup. 
Ct  203,  32  L.  Ed.  5G6.  The  constitutional 
convention  of  this  state,  with  a  commendable 
sense  of  honor,  thought  it  but  simple  Justice 
to  disclaim  title  to  all  tide  lands  patented  by 
the  United  States,  without  regard  to  the  tech- 
nical rlf^t  of  the  general  government  to  con- 
vey the  same;  and  ttaere  la  nothing  in  the  Uui> 


guage  of  the  Constitution  that  would  Indicate 
that  the  convention  intended  to  make  any 
distinction  between  lands  which  had  been 
patented  through  the  medium  of  the  donation 
act  and  those  which  had  been  patented  under 
the  pre-emption  or  commutation  acts,  or  even 
of  private  entry.  The  principle  involved  in 
this  case,  we  think,  was  identical  with  the 
principle  Involved  in  Scurry  v.  Jones,  supra, 
and  tlie  Judgment  will  therefore  in  all  respects 
be  affirmed.'* 

To  the  contention  that  this  section  of 
the  Constitution  applies  only  to  lands  pat- 
ented at  the  time  of  its  adoption,  it  may 
be  answered  that  such  a  construction  would 
sacrifice  the  spirit  of  the  section.  Can  It 
be  supposed  that  the  constitution  makers 
intended  to  discriminate  Iwtween  two  per- 
sons who  had,  in  good  faith  and  for  value, 
become  entitled  to  all  of  the  government's 
property  rights  in  certain  portions  of  such 
lands — one  of  whom  had  already  received 
his  evidence  thereof  (the  patent),  and  the 
other  of  whom  had  not,  although  equally 
entitled  thereto?  It  seems  to  ns  that  this 
would  be  to  give  consideration  to  form  rath- 
er than  substance,  and  to  make  a  distinction 
justified  neither  in  law  nor  In  right.  It  has 
been  the  holding  of  the  courts  that  the 
virtue  of  a  patent  dates  from  the  time  the 
patentee  became  entitled  to  It,  and  not 
merely  from  the  date  of  Its  Issuance.  In 
the  case  of  Stark  v.  Starr,  6  Wall.  402-418, 
18  L.  Ed.  025,  the  United  States  Supreme 
Court,  speaking  by  Mr.  Justice  Field,  usefl 
the  following  language:  "The  right  to  a 
patent,  once  vested,  is  treated  by  the  govern- 
ment, when  dealing  with  the  public  lands, 
AS  equivalent  to  a  patent  issued.  When  in 
fact  the  patent  does  issue.  It  relates  back 
to  the  inception  of  the  right  of  the  patentee 
so  far  as  It  may  be  necessary,  to  cut  off 
intervening  claimants."  In  tlie  case  of  Ma 
Ry.  Co.  V.  Kan.  By.  Co..  97  U.  S.  401-497, 
24  L.  Ed.  1005,  in  discussing  a  railroad  grant; 
the  United  States  Supreme  Court  said:  "As 
to  the  Intent  of  Congress  in  the  grant  to  the 
plaintiff  there  can  be  no  reasonable  doubt. 
It  was  to  aid  in  the  construction  of  the 
road  by  a  gift  of  lands  along  its  route, 
without  reservation  of  rights,  except  such  as 
were  specifically  mentioned;  the  location  of 
the  route  being  left  within  certain  general 
limits  to  the  action  of  the  plaintiff.  Wh«i 
the  location  was  made,  and  the  sections 
granted  ascertained,  the  title  of  the  plaintiff 
took  effect  by  relation  as  of  the  date  ot 
the  act,  except  as  to  the  reservations  men* 
tioned ;  the  act  having  the  same  operation 
upon  the  sections  as  If  they  had  been  specif- 
ically described  in  it  •  •  ♦  The  construe* 
tion  thus  given  to  the  grant  in  this  case 
is,  of  course,  applicable  to  all  similar  con- 
gressional grants.  •  *  •"  The  railroad 
became  entitled  in  1884  to  whatevn  patent 
the  government  could  under  Its  grant  issue 
to  these  lands.  It  was  at  that  time  entitled 
to»  and  was  the  owner  of,  ererjr  proper^ 
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Interest  In  said  land  which  the  United  States 
government  oould  by  virtue  of  said  prant 
convey.  It  was  such  owner,  and  so  entitled 
by  reason  of  having  fully  compiled  with  the 
conditions  subsequent  of  the  grant ;  the  stat- 
*ute  constituting  a  grant  In  prtesentl,  with 
conditions  subsequent.  Buttz  v.  Northern 
Pacific  Railroad,  119  U.  S.  55,  7  Sup.  Ct. 
100,  30  L.  Ed.  330;  Railroad  T.  Baldwin, 
103  U.  S.  426,  26  L.  Ed.  578. 

This  case  Is  readily  distinguishable  from 
that  of  Mann  t.  Tacoma  Land  Co.,  153  U. 
S.  273,  14  Sap.  Ct.  820,  38  L.  Ed.  714.  In 
that  case  an  attempt  was  made  to  locate 
Valentine  scrip  upon  tide  lands,  no  part  of 
which  was  subject  to  such  scrip.  The  would- 
be  locator  bad  no  rights  whatever  to  the 
tide  lands  he  was  seeking  to  file  upon  with 
the  scrip,  and  there  was  no  legal  authority 
by  which  he  ever  could,  with  said  scrip,  ac- 
quire any  rights  In  or  to  any  portion  of  such 
lands.  In  the  case  at  bar  there  is  no  ques- 
tion as  to  the  railway  company's  right 
to  a  patent  to  the  principal  part  of  lot  3; 
but  it  is  contended  that  said  lot,  as  sur- 
veyed, contains  certain  lands  It  should  not, 
and  that  the  patent  Is  invalid  as  to  such 
portion.  In  other  words,  the  survey  la  claim- 
ed to  have  been  erroneous.  It  may  some- 
times be  difficult  to  definitely  and  accurately 
locate  the  line  of  ordinary  high  tide.  Phys- 
ical changes  going  on  for  a  number  of 
years  may  alter  the  location  of  said  line. 
There  must  be,  touching  a  survey,  some  au- 
thority recognized,  for  legal  purposes,  as 
correct  It  would  seem  that  the  survey 
made  by  the  United  States  surveyors,  after 
standing  40  years  or  more,  as  has  this, 
should  constitute  such  authority.  It  should 
be  presumed  as  correct  in  a  case  where  its 
disturbance  would  upset  titles  and  destroy 
the  rights  of  those  who  have  in  good  faith 
relied  uiron  It  for  many  years.  "The  official 
surveys  made  by  the  government  are  not 
open  to  collateral  attack  In  an  action  at 
law  between  private  parties."  Whlttaker  v. 
McBrlde,  197  V.  S.  510,  25  Sup.  Ct  530, 
49  L.  Ed.  857,  and  cases  cited ;  Stoneroad 
V.  Stoneroad,  158  U.  S.  240,  15  Sup.  Ct.  822, 
39  L.  Bd.  966;  Russell  v.  Maxwell  Land 
Grant  Co.,  158  U.  S.  25.S,  15  Sup.  Ct.  827,  30 
L.  Ed.  971 ;  Home  v.  Smith,  159  U.  8.  40, 
15  Sup.  Ct  988.  40  L.  Ed.  68.  In  Hardin 
T.  Jordan.  140  U.  8.  371,  11  Sup.  Ct.  808,  35 
L.  Ed.  428,  the  Supreme  Court  said:  "In 
our  judgment  the  grants  of  the  government 
for  lands  bounded  on  streams  and  other 
waters,  without  any  reservation  or  restric- 
tion of  terms,  are  to  be  construed  as  to 
their  effect  according  to  the  law  of  the 
state  In  which  the  lands  lie."  In  speaking 
of  the  effect  of  a  patent,  the  United  States 
Supreme  Court,  In  Whitney  v.  Morrow,  112 
U.  S.  6a3-69n.  5  Sup.  ct.  333.  334,  28  L.  Ed. 
871,  said;  "If  by  a  legislative  declaration 
a  specific  tract  Is  confirmed  to  any  one, 
bis  title  is  not  strengthened  by  a  subsequent 
patent  from  the  goremment  That  Instru- 


ment may  be  of  great  service  to  him  In 
proving  bis  title.  If  contested,  and  the  ex- 
tent of  his  land,  especially  when  proof  of 
its  bonndarles  would  otherwise  rest  In 
the  uncertain  recollections  of  witnesses.  It 
would  thus  be  an  instrument  of  quiet  and 
security  to  him,  but  it  could  not  add  to 
the  validity  and  completeness  of  the  title 
confirmed  by  the  act  of  Congress.  T>angdeau 
V.  Hanes,  21  Wall.  521,  22  L.  Ed.  606; 
Ryan  V.  Carter,  93  U.  S.  78  [23  L.  Ed.  807]; 
Tripp  V.  Spring,  5  Sawy.  209,  216  [Fed. 
Ons.  No.  14,180]."  See,  also,  upon  this  and 
other  points,  the  ease  of  Deseret  Salt  Co. 
V.  Tarpey,  142  V.  S.  241,  12  Sup.  Ct.  158. 
sfi  L.  Ed.  909.  As  the  railroad  company  bad 
been  entitled  to  Its  patent  long  before  the 
adoption  of  the  state  Constitution,  we  think 
It  was  as  much  entitled  to  the  benefit  of 
the  disclaimer  of  section  2  as  If  it  had  al- 
ready received  its  patent  at  the  time.  We 
can  see  no  reason  for  discrimination,  and 
cannot  hold  that  the  people  Intended  any. 

It  is  urged  by  the  respondent  that  the 
action  of  the  United  States  government  In 
Issuing  the  patent  for  these  tide  lands  was 
a  mistake  on  the  part  of  some  of  Its  officers 
or  servants ;  that  the  government  did  not 
intend  to  grant  or  convey  any  land  below 
high-water  mark.  Ordinarily  It  Is  not  to 
be  presumed  that  public  officers  or  servants 
have  made  a  mistake  In  a  given  matter. 
The  presumption  is  usually  the  other  way. 
But  suppose  it  was  a  mistake ;  Is  It  not 
one  of  the  very  "mistakes"  or  circumstances 
which  the  people  had  In  mind  at  the  time 
they  adopted  the  disclaimer  section,  supra? 
When  Congress  passed  the  statute  making 
the  land  grant  to  this  railway  comi>any.  It 
did  not  assume  to  grant  a  certain  number 
of  acres,  or  a  certain  number  of  sections, 
or  any  definite  quantity ;  bat  It  undertook  to 
grant  a  certain  class  of  sections  of  land, 
and  their  identity  was  defined  by  reference 
to  the  system  of  government  survey.  In 
other  words,  the  railway  company  was 
granted  every  alternate  section  located  with- 
in 40  miles  of  the  line  established  by  the 
definite  location  of  Its  railway  line.  These 
sections  were  not  defined  as  so  many  acres 
surveyed  or  platted  by  the  railway  company, 
or  the  coun^  surveyor,  or  state  surveyor; 
but  they  were  the  sections  aa  shown,  and 
to  be  shown,  by  the  maps  and  plats  pre- 
pared by  the  government  from  the  field  notes 
and  surveys  of  its  own  surveyors.  In  Crag- 
in  V.  Powell,  128  V.  S.  691,  696,  9  Sup.  Ct 
203,  205,  32  L.  Ed.  566,  the  United  States 
Supreme  Court  said:  "It  is  a  well-settled 
principle  that,  when  lands  are  granted  ac- 
cording to  an  official  plat  of  the  survey  of 
such  lands,  the  plat  itself,  with  all  Its  notes, 
lines,  descriptions,  and  landmarks,  becomes 
as  much  a  part  of  the  grant  or  deed  by 
which  they  are  conveyed,  and  controls, 
so  far  as  limits  are  concerned,  as  if  such 
descriptive  features  were  written  out  upon 
the  face  of  the  deed  or  the  grant  Itself." 
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Tbe  land  In  question  wai  snrr^ed  yean 
prior  to  the  time  of  tbe  admlBslon  of  this 
state  Into  the  Union,  and  prior  to  the  flll:^ 
of  tbe  map  of  deflDite  location  of  route 
by  the  railway  company.  The  enactment 
of  tbe  statute,  the  filing  of  the  map  of 
definite  location,  and  the  surrey  and  platting 
of  these  lands,  all  having  taken  place  years 
before  Washington  attained  statehood,  it 
must  be  presumed  that  the  railway  company 
was  holding  and  claiming  all  of  said  lot  3, 
Indndlt^  these  tide  lands,  In  accordance 
wltb  said  goT«*nment  survey,  and  that  the 
Constitution  makers  bad  In  mind  all  such 
grantees  when  they  adopted  the  disclaimer 
aforesaid.  The  mere  fact  that  the  pateiA, 
wblcb  is  but  an  eTiden<»  of  a  right  earned 
before  its  Issnanoe,  was  not  actually  Issued 
until  after  tbe  ad<vtlon  of  tbe  Constitution, 
can  in  our  opinion  constitute  no  good  renBon 
tor  delving  the  grantee  of  the  benefits 
sought  to  be  conferred  1^  this  section  of 
the  Constltntlon.  If,  as  respondent  claims, 
a  mistake  was  made,  It  first  occurred  at 
the  time  the  lands  were  sorveyed.  As  no 
attempt  has  been  made  during  these  many 
years  to  correct  said  mistake,  and  as  the 
gOTemment  itself,  in  issuing  tlie  patent, 
recognized  the  same  boundaries  establisbed 
long  before  by  Its  surr^ors,  we  are  unable 
ta  see  wherein  the  ends  of  Justice  would 
be  subserved  by  this  court  at  this  time 
OTcrturniDg  appellants*  title  upon  the  theory 
that  tbe  goyemment  officials  made  a  mistake. 
This  lot  8,  Including  said  tide  land,  has 
been  sold  and  conveyed  sevwal  times;  all 
grantees  evidently  assuming  tbe  description 
to  be  correct  and  tbe  title  good.  To  hold 
that  neither  appellants  nor  any  of  tbeir 
predecessors  in  interest  ever  had  any  title 
to  these  lands  would  In  our  opinion  be  to 
];>ermlt  tbe  very  result  which  tbe  disclaimer 
clause  In  the  state  Constitution  was  Intended 
to  avoid.  We  conceive  the  facts  set  forth 
In  ai^llants'  complaint  safflclent  to  con- 
stitute a  cause  of  action. 

The  Judgment  of  the  honorable  superior 
court  is  reversed,  and  tbe  cause  remanded 
for  further  proceedings. 

CROW,   HADLEt,  and  DUNBAR,  JJ^ 

concur. 

RUDKXN,  J,  (dissenting).  It  seems  to  me 
the  majority  opinion  assumes  tlie  very 
question  in  controversy  in  this  case.  It  as- 
sumes that  the  United  States  granted,  or  at- 
tempted to  grant,  this  11  acres  below  ordinary 
high  tide,  covered  and  uncovered  by  the  flow 
and  ebb  of  the  tide,  to  the  Northern  Pacific 
Railroad  Company  by  the  act  of  July  2, 
18G4,  and  then  concludes  that  this  grant 
was  confirmed  by  section  2  of  article  17  of 
the  state  Constitution,  which  provides  as 
follows :  "The  state  of  Washington  dis- 
claims all  title  In  and  claim  to  all  tide, 
swamp,  and  overflowed  lands  patented  by 
tbe  United  States ;  Provided  the  same  Is  not 


Impeached  tor  fraud."  In  my  opinion  the 
assumption  on  which  the  majori^  bases  its 
conclusion  has  no  foundation  In  law  or  in 
fact.  The  defendant  contends  that  Congress 

could  not  make  a  valid  grant  of  tide  lands 
within  the  territory  of  Washington,  as  the' 
United  States  held  such  lands  in  trust  for 
the  future  state.  The  piaintUTs  c(mtend  the 
contraiy.  I  do  not  think  that  that  question 
is  involved  in  this  case.  If  any  proposition 
Is  settled  by  the  decisions  of  tbe  federal 
courts,  it  is  this:  that  general  grants  of 
land,  such  as  the  homestead  laws,  tbe  pre- 
emption laws,  the  donation  acts,  the  grant 
to  the  Northern  Pacific  Railroad  Company, 
and  all  similar  acts  and  grante,  do  not  ex- 
tend to  or  Include  tide  lands.  In  Mann  v. 
Tacoma  Land  Company.  153  U.  S.  273,  14 
Snp.  Ct  820,  38  Ij.  Ed.  714,  Justice  Brewer, 
In  delivering  the  opinion  of  the  court,  said : 
*^t  is  settled  that  the  general  l^tslation  of 
Congress  In  respect  to  public  lands  does  not 
extend  to  tide  lands."  The  grant  to  the 
Northern  Pacific  Railroad  Company  stopped 
at  ordinary  high  tide  on  Puget  Sound.  There 
is  no  more  pretense  for  claiming  that  it  ex- 
tended beyond  this  than  there  would  be  for 
claiming  that  it  extended  b^ond  the  40-mile 
limit.  The  only  effect  of  tbe  extension  of  the 
public  surveys,  tbe  filing  of  the  map  of  def- 
inite location,  and  the  construction  of  tbe 
road,  was  to  locate  tbe  grant  It  will  scarce- 
ly be  contended  that  tbe  ministerial  officers 
of  the  United  States,  In  erroneously  extend- 
ing the  public  surveys  below  ordinary  high 
tide,  carried  land  grants  wltb  them.  Had 
the  plaintiffs  In  this  action  no  other  right  or 
title  than  that  conferred  by  tbe  act  of  July  2, 
1864^  and  were  they  relying  upon  such  title 
alone,  I  have  little  doubt  tiiat  a  showing  that 
the  land  was  below  ordinary  b^h  tide,  and 
was  tiierefore  not  Included  within  the  grant; 
would  be  a  full  and  complete  defense  to  the 
action. 

Was  tbe  claim  of  plaintiffs,  or  their  pred- 
ecessor In  Interest,  confirm^  by  the  con- 
stitutional provision  above  quoted?  I  can- 
not believe  that  It  was.  In  Mann  t.  Tacoma 
Land  Company,  supra,  the  court  said  that 
tbe  stete  "excluded  from  Its  claim  of  title 
lands  wblcb  tile  government  bad,  in  the  due 
administration  of  Ite  Lend  Departmmt,  dis- 
posed of  by  a  patent."  Let  us  look  for  a 
mcHnent  at  tbe  conditions  which  confronted 
the  framers  of  the  Constitution.  TtM  state 
to  be  asserted  "Its  ownership  to  tbe  beds  and 
shores  of  all  navigable  waters  In  tbe  state 
up  to  and  including  the  line  of  ordinary  high 
tide  in  waters  where  tbe  tide  ebbs  and  flows, 
and  up  to  and  Including  the  line  of  ordioaiy 
high  water  within  the  t>anks  of  all  navigable 
rivers  and  lakes."  Const  art.  IT,  §  1.  With- 
in tbe  knowledge  of  the  framers  of  that  in- 
strument, patents  bad  already  issued  for 
portions  of  these  tide  lands,  and  In  Justice 
to  these  patentees  the  next  section  dis- 
claimed all  title  in  and  claim  to  all  tide. 
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grramp,  and  overflowed  lands  patented  by 
the  United  States.  The  disclaimer  only  ex- 
tended to  aoch  tide  lands  as  had  already  been 
patented.  It  cannot  be  maintained  that  the 
state  commissioned  the  general  government 
to  patent  tide  lands  In  the  future,  and  I  do 
not  understand  that  the  majority  so  hold. 
As  heretofore  stated,  the  general  land  laws 
and  general  land  grants  did  not  extend  to  or 
Include  tide  lands.  Therefore  all  existing 
patents  issued  under  the  general  land  laws 
for  tide  lands  were  isued  without  authoiity 
of  law,  and  were  void.  This  constitutional 
provision  was  in  effect  a  grant  of  these  lands 
from  the  state,  and  this  conrt  so  held  in 
Scurry  v  Jones,  4  Wash.  468,  30  Pat  726. 
As  a  grant  from  a  sovereign  state,  It  should 
be  strictly  constroed.  Nothing  passed  by 
implication  or  by  Intendm^t.  A  constitution 
is  framed  with  much  greater  care  and  delib- 
eration than  an  ordinary  statute,  and  great- 
er effect  is  always  given  to  the  language 
used  In  the  former.  If  I  concede  that  the 
disclaimer  sbonld  not  be  confined  to  lands 
patented,  which  I  do  not,  It  shonld  not  be 
extended  beyond  the  lands  whleb  were  the 
equivalent  of  patented  at  most,  and  these 
lands  were  not  l%e  addition  of  the  proviso, 
"provided  the  same  is  not  impeached  for 
fraud,"  affords  conclusive  evidence  to  my 
mind  that  the  framers  of  the  Constitution 
had  In  mind  the  claims  of  individuals  patent- 
ed under  the  general  land  laws  In  due  course 
of  administration,  and  not  cases  like  the 
present ;  for  how  could  a  grant  by  Congress 
be  Impeached  for  fraud? 

Let  us  confront  the  constitutional  conven- 
tlon  with  Jhe  facts  in  this  case  as  they 
stood  at  the  time  of  its  deliberations.  The 
Northern  Pacific  Railroad  Company  had  no 
legal  or  moral  claim  to  this  land.  It  was 
not  within  Its  grant,  and  no  patent  had  is- 
sued. The  utmost  that  could  be  claimed 
was  that  the  public  surv^s  had  been  inad- 
vertently or  erroneously  extended  below  ordi- 
nary high  tide;  for,  as  said  by  the  conrt  In 
Barney  v.  Keokuk,  94  U.  8.  324,  24  L.  Ed. 
224:  "The  United  States  has  wisely  abstain- 
ed from  extending  [If  it  could  extendj  Its 
surveys  and  grants  beyond  the  limits  of 
high  water."  Would  the  convention  have 
confirmed  the  title  of  the  railroad  company 
to  this  land,  and  to  all  lands  similarly  situ- 
ated nnder  such  circumstances?  I  can  con- 
ceive of  but  one  answer  to  this  question,  and 
that  answer  Is  not  found  in  the  majority 
opinion.  It  seems  to  me  that  the  decision  of 
the  Supreme  Court  of  the  United  States  In 
Mann  v.  Tacoma  Land  Company,  siiprn.  If 
followed,  disposes  of  every  question  Involved 
In  this  appeal.  The  plaintiff  In  error  In  that 
case,  prior  to  the  adoption  of  the  state  Con- 
stitution, had  setectefl  and  scripped  certain 
tide  lands  in  Elliott  Bay,  and  the  selection 
had  been  approved  by  the  local  land  office. 
He  had  received  a  certificate  from  the  local 


land  ofBce,  certifylrg  that  he  was  entitled 
to  a  patent  for  the  land  selected  as  soon  as 
the  lands  were  surveyed  by  the  general  gov- 
ernment It  was  contended  in  his  behalf 
that  bis  title  was  confirmed  by  the  constlta- 
tlonal  provision  relied  on  by  the  plaintiffs  In 
this  case.  In  answer  to  that  contention  the 
Supreme  Court  of  the  United  States  snid: 
"Reliance  Is  also  placed  on  article  17,  S  2, 
of  the  Constitution  of  the  state  of  Washing- 
ton, which  reads:  The  state  of  Washington 
disclaims  all  title  in  and  claim  to  all  tide, 
swamp  and  overflowed  lands  patented  by  the 
United  States:  Provided  the  same  Is  not 
Impeached  for  fraud.*  In  respect  to  this  It 
is  enough  to  say  that  these  lands  were  not 
patented.  It  Is  doubtless  true,  as  said  by 
this  court  In  Stark  v.  Starr,  6  Wall.  418,  18 
I*.  Ed.  925,  that  'a  right  to  a  patent  once  vest- 
ed is  treated  by  the  government,  when 
dealing  with  the  public  lands,  as  equivalent 
to  a  patent  Issued.'  But  here  there  was  no 
right  to  a  patent.  The  entry  In  the  local 
land  cmce  and  the  receipt  Issued  by  the 
local  land  officers  were  unauthorized  acts, 
and  gave  no  right  to  a  patent;  and  It  can- 
not be  supposed  that  the  state  of  Washing- 
ton, when  it  excluded  from  Its  claim  of  title 
landa  which  the  government  bad  In  the  due 
administration  of  Its  land  department  dis- 
posed of  by  a  patent  meant  thereby  to  ex- 
clude every  tract  for  which  a  local  land  of- 
ficer might  wrongfully  Issue  a  receiver's  re- 
ceipt." To  this  we  might  well  add,  "nor 
to  exclude  every  tract  over  which  the  minl»- 
terlal  officers  of  the  government  had  wrong- 
fully extended  the  public  surveys."  The 
above  decisFon  also  disposes  of  what  is  said 
in  the  majority  opinion  about  the  doctrine 
of  relation. 

In  conclusion,  the  opinion  of  the  majority 
rests  upon  the  following  statement  contain- 
ed therein :  "The  railroad  became  entitled 
in  1884  to  whatever  patent  the  government 
could  Issue  to  these  lands.  It  was  at  that 
time  entitled  to,  and  was  the  owner  of,  every 
property  Interest  In  said  land  which  the 
United  States  government  conld  convey.  It 
was  such  owner  and  so  entitled  by  reason  of 
having  fully  complied  with  the  conditions 
subsequent  of  the  grant;  the  statute  con- 
stituting a  grant  in  pr«>seijti,  with  conditions 
subsequent."  What  I  have  said  sufficiently 
shows  that  this  declaration  is  entirely  in- 
consistent with  the  decisions  of  the  Supreme 
Court  of  the  United  States.  The  Northern 
Pacific  Railroad  Company  acquired  no  in- 
terest whatever  In  this  land  In  1884,  or  prior 
thereto,  or  at  any  time,  until  a  patent  waa 
wrongfully  lssue<l  years  after  the  adoption 
of  the  state  Constitution. 

For  these  reasons  I  dlssmt  from  tbe 
majority  opinion. 

MOUNT,  C.  J.,  and  FULLERTON,  J.,  con- 
cur In  tbe  dissenting  opinion. 
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STATH  r.  LA  WRENCH.   (No.  1,674.) 
(Sapreme  Court  of  Nevada.    Oct  11,  1905.) 

1.  Ckiminax  Law  —  Thial — Objectioks  to 
Btzdencb — Failube  to  Sptcift  Gbouhds — 

'   FAILUm  TO  BXCEPT. 

The  oTernilins  of  a  genera]  objection  to 
evidence,  the  grounds  of  which  are  not  speci- 
fied, and  to  which  ruling  no  exception  la  taken, 
Ib  not  error. 

(Ed.  Note. — For  casea  in  point,  see  toU  14, 
Cent.  Dif.  Criminal  Law,  IS  1634  1636.] 

2.  WiTNEsass  —  lupEAOHUEHT— CoimoxiinT 
or  Cbiue. 

Where  defendant,  in  a  prosecution  for 
felon?,  offers  himself  as  a  witness  in  his  own 
behalf,  convictions  of  other  felonious  crimes 
committed  by  him  may  be  shown  on  cross- 
oxamiDatlon  to  affect  bis  credibility,  although 
they  may  not  be  competent  aa  aubstantlTe  evi- 
dence against  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses.  H  11^  1148.] 

5.  CBtuiHAL  Law  ~  Appeaij— HABin^Ess  Ba- 

BOB — AdUISSIOH  or  EVIDENCK. 

Enot  in  permitting  a  question  to  be  an- 
swered over  obJectioii  u  harmless,  where  the 
same  question  has  been  previously  asked  and 

answered  without  objection. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law,  f  8138.] 

4.  Saue  — Ebbosb  BsmwABLB — Failuu  to 

Object. 

The  propriety  of  t&e  admlsdon  of  evidence, 
which  is  not  objected  to  in  the  lower  court, 

need  not  be  considered  on  appeal 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  S  2639.] 

6.  Saue — Maitebs  Not  Apfabgnt  in  Recobd, 

Alleged  errors  which  do  not  appear  in  the 
bill  .of  exceptions  need  not  be  dlscossed  by  the 
Sapreme  Coart 

[Ed.  Note. — ^For  cases  in  point,  see  voL  Ifi, 
Cent.  Dig.  Criminal  Law,  |  2918.] 

Appeal  from  District  Court,  CbnrdiUl 
County. 

H.  C  Lewroice  was  conrlcted  of  assault 
with  Intent  to  kill,  and  appeals.  AfOrmed. 

B.  B.  McCabe,  for  appellant  James  O. 
Sweeney,  Atty.  Gen.,  for  tbe  State. 

FITZGERALD,  C,  J.  Tbe  defmdant  was 
ctmTlcted  in  tbe  Second  Jndldal  district  conrt 
In  and  for  tbe  county  of  CburcUU  of  the 
crime  of  assault  with  intent  to  kUL  He 
made  a  motion  for  a  new  trlaL  The  court 
denied  the  motion,  and  sentenced  the  defend- 
ant to  the  penitentiary  for  the  period  of  14 
years.  Defendant  appeals  to  ttila  court  from 
both  the  mder  denying  his  motion  for  a  new 
trial  and  also  ttom  the  Judgment  pronounced 
aptm  him  by  the  court 

In  his  bill  of  ezceptloqii  defendant  makes 
tour  assignments  of  error;  but  his  counsel. 
In  the  brief  01ed  in  this  court,  relies  only 
upon  the  following:  Tbe  defendant  was  a 
witness  in  his  own  behalf.  Mr.  Pike  (assist* 
Ing  the  district  attorney)  was  cross-examin- 
ing the  defendant  After  some  questions  the 
following  occurred:  **Mr.  Pike:  Q.  You 
bare  been  In  GallfomlaT  Mr.  McCabe: 
That  is  objected  ta  The  Court:  Objection 
orerruled."  Up  to  this  point  certainly  no 
error  was  committed  by  the  court  Counsel 


did  not  point  ont  or  specify  any  error  to  the 
conrt;  neither  did  he  take  any  exception  to 
the  mllng  of  the  court  Mr.  Pike  proceeded 
as  follows:  "Mr.  Pike:  Q.  You  have  been 
in  California?  A.  Yes,  sir.  Q.  Have  you 
ever  been  in  nortbem  GallfomlaT  A.  No,  sir. 
Q.  Never  was  aronnd  Ft  Jones?  A.  No,  sir. 
Q.  Ft  Bragg?  A.  No,  sir.  Q.  You  hare 
been  In  Mendodno  conn^?  A.  No,  sir.  Q. 
Never  was  In  Mendocino  county?  A.  No, 
sir.  Q.  Ever  know  a  man  up  there  In  that 
county  by  the  name  of  EYed  Heldt?  A.  Nos 
sir.  Q.  Neva*  did?  Are  you  sure  of  that? 
A.  I  know  I  was  never  up  In  that  part  of  the 
country.  Q.  Did  ever  yon  know  a  man  In 
California  by  the  name  of  Fred  Heldt?  A. 
I  do  not  rraiember.  Mr.  McCabe  (attorn^ 
tor  defendant:  That  Is  objected  to.  If  your 
honor  please.  It  Is  not  arosa-CTamlnatlMi, 
not  relevant  to  this  caB&  The  Court:  Ob- 
jection oTerruled.  Mr.  McCabe:  BxeeptloD, 
please."  As  will  be  seen,  counsti  objected 
to  the  forcing  on  two  grounds:  First  that 
"It  was  not  croas-examinatkm" ;  and,  seomd, 
that  it  was  **not  rderant  to  this  case," 
Properly  to  determine  these  questions  it  is 
necessary  to  maka  a  brief  statement  of  fbm 
condition  of  the  case  when  the  obJectlODS 
were  Inteipoeed. 

Tbe  defendant  waa  on  trial  for  an  assault 
with  Intent  to  tdll.  Hla  defense  was  the 
plea  of  insanity.  Tbe  evidence^  whcm  flw 
objections  were  interposed,  had  not  only 
tended  to  show,  but  it  might  perhaps  truth- 
fully be  said,  had  shown,  that  the  defendant 
had  requested  Mr.  Garrison,  the  man  opon 
whom  It  was  diarged  the  assault  had  bew 
made,  to  go  with  him  into  the  country  to  aid 
In  tbe  miaklng  of  a  surrey  of^  some  land ; 
that  Mr.  Garrison  accompanied  tbe  deCaid- 
ant  and,  when  they  wem  out  some  distance 
in  the  country,  defendant  walked  behind 
Garrison  and  shot  him  in  tbe  baA  of  the 
bead  with  a  pistol ;  that  Qarrlaon  f eU  to  ths 
gronnd;  that  defendant  went  a  slxvt  dis- 
tance to  a  somewhat  elevated  place,  and 
thca«  stopped  and  looked  bSidc  at  Garrison; 
that  he  saw  Garrison  rising  op  from  tbe 
ground;  that  d^endant  returned  near  Gar- 
rison, and  flred  two  mon  shots  at  him,  these 
shots  onptylng  defwdant^s  pistol ;  that  Gar- 
rison then  made  some  resistance  to  tbe  at* 
tadcs  of  the  def«idant;  that  dsfndsnt  thai 
retomed  to  the  town;  and  that  Garrlscm  also 
made  his  way  IkuA  to  the  town,  but  by  m 
route  different  ftom  that  taken  by  the  de- 
fendant Under  the  crime  charged,  the  de- 
fense pleaded,  and  the  above^tated  con* 
dlthms  of  the  erldence,  we  think  It  cannot  be 
successfully  claimed  that  the  evidence  to 
which  the  objection  was  made  was  not  proper 
cross-examination.  Tbe  defendant  had  offer- 
ed himself  as  a  witness  in  his  own  behalf ; 
and  although  It  may  be  true  that  in  his 
capacity  of  defendant  no  other  crime  than 
that  for  which  he  was  undergoing  trial  oonld 
be  shown  In  evidence  against  him,  yet  in  his 
capacity  of  witness  convictions  of  fekmlons 
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crimes  could  be  so  stated  on  ciosft'exaiul- 
nation  as  going  to  his  credibility.  As  throw- 
ing much  light  on  the  doctrine  here  laid 
donrn  we  cite  the  following:  Keyes  v.  Stat^ 
122  Ind.  527,  23  N.  E.  1097;  C!om.  v.  Bonner, 
07  Mass.  087 ;  Fletcher  v.  State,  40  Ind.  130, 

19  Am.  Rep.  673 ;  Wigmore  on  Evidence,  vol. 
2,  pp.  080-082,  1013.  1018,  1270;  State  v. 
Murphy.  45  La.  Ann.  058.  13  South.  220; 
Uuderhlll  on  Evidence.  407.  408,  and  author- 
ities cited ;  Bell  v.  State,  31  Tex.  Cr.  R.  276. 

20  S.  AV.  WO;  U.  S.  T.  Brown  (D.  C.)  40  Fed. 
457;  People  v.  Tlce,  131  N.  T.  651,  30  N.  E. 
494,  15  L.  R.  A.  660;  SIpes  et  al.  v.  People. 
122  111.  2.  12  N.  E.  863,  17  N.  E.  898,  3  Am. 
St.  Rep.  320;  14  Am.  St.  Rep.  48(MS2; 
Cream  City  Glass  Co.  t.  Friedlander  (Wis.) 
54  N.  W.  28.  21i:<.  :eL  A.  135,  36  Am.  St  Rep. 
805-808.  On  the  first  ground  assigned  we 
think  the  court  did  not  commit  error.  On 
the  second  ground  of  objection,  to  wit,  ir- 
relevancy, it  should  be  kept  in  mind  that  the 
defendant  was  In  a  double  capacity — that  of 
defendant,  and  that  of  witness.  As  defend- 
ant pure  and  simple,  the  testimony  was,  it 
may  be  granted  for  the  purpose  of  this  argu- 
ment. Irrelevant,  and  therefore  Improper ;  but 
as  witness  It  was  not  so.  It  was  relevant  to 
file  question  to  his  credibility — a  question  that 
his  testifying  in  his  own  behalf  put  in  Issue 
before  the  Jury.  The  cases  above  cited,  and 
doctrine  laid  down,  likewise  dispose  of  this 
question  adversely  to  the  contention  of  coun- 
sel for  the  defendant. 

Further  along  in  the  cross-examination, 
and  after  counsel  had  pursued  for  a  time  a 
different  line  of  interrogation,  the  following 
occurred:  "Q.  Did  Mary  tell  you  to  kill  that 
man  Heldt  over  In  Ft  Bragg?  A.  I  never 
saw  a  man  Ileldt  Q.  Tlou  didn't?  A.  Xo. 
sir.  Q.  Didn't  yon  kill  a  man  by  the  name 
of  Deldt  over  in  Mendocino  county,  Cali- 
fornia? Mr.  McCabe:  That  Is  objected  to. 
if  the  court  please.  That  is  irrelevant  Mr. 
Pfke:  I  am  trying  to  find  out  what  Mary 
told  him.  Mary  told  him  one  thing.  I  want 
to  find-—  The  Court:  Objection  overruled. 
Mr.  McCnbe:  Exception.  The  Court:  Note 
the  exception.  Mr.  Pike:  Q.  Did  Mary  tell 
you  to  kill  old  man  Ileldt  up  there  in  Meu- 
dodno  county?  A.  Xo.  sir;  I  never  saw  an 
old  man  Heldt"  It  will  be  ol^rved  that 
the  question  to  which  objection  was  directed 
was  not  answered.  The  question  which  fol- 
lowed was  somewhat  different  than  the  ques- 
tion <d>Jected  to ;  and,  even  if  it  were  error  to 
have  admitted  it  over  a  proper  objection,  the 
error  would  have  been  harmless,  for  the  same 
question  had  previously  been  asked  and  an- 
swered without  objection.  It  will  also  be 
observed  that  the  answers  given  to  the  ques- 
tions were  favorable  to  the  defendant  lu 
tills  respect  the  case  Is  not  like  tliat  of  State 
T.  Huff,  11  Nev.  17,  cited  by  counsel  for  de- 
fendant In  support  of  his  position.  In  that 
case  the  defendant  was  asked  upon  cross-ex- 
■mlnatl<Hi  with  reference  to  a  number  of 
aaaanlts  and  batteries,  and  over  the  objection 


of  defendant's  cousuel  vqs  allowed  to  testify 
that  he  had  committed  a  number  of  such  of' 
feuses,  for  which  he  bad  been  convicted.  Id 
referring  to  these  questions  and  answ^ers,  the 
court  said:  "We  cannot  doubt  that  the  an- 
swers he  gave  must  have  excited  more  or 
less  prejudice  against  him  In  his  character  of 
defendant  In  the  minds  of  the  Jurors  who 
tried  him." 

Following  the  examination  last  above 
quoted,  counsel  for  the  state  asked  the  de- 
fendant a  number  of  questions  relative  to 
imprisonment  in  the  Folsom  Penitentiary  in 
California.  The  defendant  denied  repeated- 
ly that  he  had  ever  been  so  Imprisoned.  It 
Is  contended  ttiat  this  line  of  examination 
tended  to  prejudice  the  defendant  in  the 
minds  of  the  Jury.  No  objection  was  Inter- 
posed to  this  line  of  examination,  and  wheth- 
er or  not  it  would  have  been  error  to  have 
permitted  it  over  objection  does  not  require 
consideration. 

There  are  some  other  matters  claimed  as 
errors  by  counsel  for  the  defendant  in  his 
oral  and  written  arguments,  but  these,  not 
appearing  in  the  bill  of  exc^lona,  need  not 
be  dlsciused  here. 

There  being  no  error  In  the  Judgment  or 
order  appealed  from,  the  said  Judgment  and 
order  are  affirmed. 

TALBOT  and  XORCROSS,  JJ.,  concur. 


McCARTT  v.  SOUTHERN  PAC.  CO;  et  al. 
(CITY  OF  SACRAMENTO,  Intervener). 
(Sac  1.202.) 

(Supreme  Court  of  California,  April  6,  1905. 
On  Rehearing,  Nov.  13.  1905.) 

1.  EUINSRT    DOUAIM  —  C0I[DEH»ATI0:f  Of' 

Land  fob  Levee  Puvposes. 
Where  property  is  taken  for  public  use. 
and  an  easement  ia  auffieient  for  the  use,  the' 
fee  will  not  be  deemed  to  be  appropriated  uiiIeHU 
Mated  expressly  or  by  necessary  impli<.-ation 
in  the  statute  governing  the  proceeding  or  in 
the  judKment  of  condemnation. 

[Ed.  Note. — For  cases  in  point,  see  vol.'  18.' 
Cent.  Dig.  Eminent  Domain,  §  830.] 

2.  Same— Assessment  of  Dauaqes. 

St.  1801,  p.  35o,  c  352,  relating  to  the  rec- 
lamation of  swamp  land,  provides  that,  if  it 
is  necessary  to  construct  levees  on  land  other 
than  swamp  land,  the  swamp-land  commis- 
sioners shall  have  power  to  take  podsesHioa  of 
so  much  o£  the  land  aa  may  be  necessary,  if 
the  same  be  private  property,  and  If  tlte  neces* 
H&ry  rights  be  not  granted  by  the  owners, 
and  that  appraisers  may  be  appointed  to  assess 
the  damages.  Act  April  0,  1802  (St.  1802,  p. 
ir>3,  c.  1^),  {  8,  relating  to  a  levee  construct- 
ed by  the  city  of  Sacramento,  provided  that, 
when  the  levee  was  finished  by  the  swamp- 
land commissioners,  they  should  deliver  the 
same  to  the  city  levee  commissioners,  and 
thereupon  the  title  should  vest  in  the  city. 
Section  6  (page  152)  provided  that  city 
levee  conuniasloners  might  take  possession  of 
any  land  necessary  for  a  levee,  and  condemn 
the  same  in  accordance  with  Acts  1861  (St. 
1801,  p.  358,  c.  352),  S  16.  The  petition  upon 
which  the  condemnation  of  land  tor  the  Sac- 
ramento levee  was  founded  alleged  that  the 
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T^'*''f**'*f—  bad  fonul  It  necessarj  to  use 
certain  land  for  levee  purposea.  The  report  of 
the  appraiBers  stated  the  compensation  to  be 
made,  and  the  judgment  confirming  the  r^ort 
waa  allent  as  to  the  estate  taken.  Held,  that 
the  dtj  of  Saeiamento  did  not  acquire  tu  fte 
t»  land  taken  for  the  porposes  of  leree. 

On  Rehearing. 

S.  Ehinent  DouAin  —  Lktees  —  ConnEaiKA- 
lion  BT  City— Adthobity. 

Act  April  9,  1862  (St.  1862,  pp.  152,  1S3, 
1S8,  c.  16S,  8S  4,  7,  17),  provided,  in  substance, 
that  tiie  levee  board  of  the  city  of  Sacramento 
■night  coQStmct  that  portion  of  levees  required 
bv  the  plans  adopted  at  a  Joint  meeting  of 
the  cit7  board  and  state  board  of  swamp- 
land commisaioners,  and  that  in  case  the  state 
board  was  unable,  from  lack  of  funds,  to  let 
ont  the  constructing  of  the  levees,  the  city 
levee  commissioners  coold  construct  so  much 
of  the  levee  as  was  necessary  for  the  protec- 
tion of  the  city,  or  could  aavance  the  foods 
necessary  therefor  to  the  state  board.  Authori- 
ty to  condemn  lands  without  the  city  for  levee 
purposes  was  given  bj  St.  1861,  p.  855,  c 
VS2,  to  the  state  board,  and  a  petiuon  to  the 
district  court  by  the  state  board  was  required. 
Held,  that  the  city  board  of  levee  commissioners 
had  no  authority  to  condemn  land  for  a  levee 
which  lay  outside  of  the  city;  such  authority 
being  in  the  state  board  alone. 
^  CoNBTiTtrrioNAi.  Law  —  Dtje  Peocess  ov 
Law— Eminent  Domain— Pbocedube. 

8t  1861,  p.  358,  c.  352,  $  10,  providing  for 
Ifee  condemnation  of  land  for  levee  purpose<i, 
did  not  specifically  require  notice  to  the  owners 
of  property  condemned,  but  directed  that  the 
appraisers  to  be  appointed  by  the  court  should 
proceed  to  examine  the  premises,  and  an  order 
of  court  appointing  such  appraisers  directed 
lliem  to  give  notice  of  the  time  of  hearing  and 
ezaminanon.  Held,  that  the  notice  given  under 
such  order  was  a  sufficient  compliance  with  the 
rule  that  no  one  can  be  deprived  of  his  property 
except  by  judgment  upon  due  process  of  law. 
8.  Same— Ebtopfbz.— Acquiescence. 

On  an  issue  as  to  the  validity  of  the  condem- 
nation of  land  by  a  city  for  levee  purposes,  it 
was  contended  that  the  landowners*  predecessors 
had  accepted  a  part  of  the  award  made,  and 
was  estopped  from  asserting  the  invalidity  of 
the  proceedings.  The  amount  of  the  damages 
awarded  was  $195.  There  was  no  evidence  that 
any  part  of  it  was  ever  paid.  The  appraisers* 
report  In  the  proceedings  stated  that  the  entire 
tract  belonging  to  the  predecessors  was  subject 
to  taxes  amounting  to  $665,  and  thereafter  the 
district  attorney  filed  with  the  city  board  a 
claiai  for  S741  for  the  same  taxes,  wbereupon 
the  board  "decided  to  withhold  the  same  from 
the  amount  of  damages  awarded."  The  stubs 
of  the  warrant  book  of  the  board  furtlier 
showed  that  afterwards  warrants  were  issued 
to  the  district  attorney  for  such  sum,  with  a 
memorandum  that  the  amount  was  withheld 
from  the  damages  awarded.  There  was  no  evi- 
dence that  the  owners  knew  of  such  payment, 
or  consented  to  it.  The  levee  at  that  time  cov- 
ered but  a  small  part  of  the  165-foot  strip 
claimed  by  the  city,  bat  thereafter  the  levee 
was  widened,  and  subsequently  a  sum  of  money 
tras  paid  to  the  then  landowners.  Held,  that 
the  evidence  did  not  show  an  eatoppd. 

In  Bank.   Appeal  from  Saperlor  Ooort, 

Sacramento  County. 

Action  by  Daniel  McCarty  against  the 
Southern  Pacific  Company  and  others,  the 
city  of  Sacramento  Interveuing.  From  a 
Judgment  In  favor  of  plaiotitt,  Intervener  ap- 
peals. Afttrmed. 


REPORTER  (OaL 

J.  H.  McKone  and  Devlin  tt  Devlin,  for 
appellant  A.  L.  SMnn,  for  respondent.  S. 
Lake  Howe  and  A.  A.  De  Llgne^  txsx  Int^ 
rener. 

SHAW,  J.  Upon  the  former  hearing  of 
tblB  caae  the  appeals  of  the  plalntUt  from  the 
order  granting  a  new  trial,  and  of  the  defend- 
ants from  the  Judgment,  were  disposed  of. 
That  part  of  the  former  opinion  based  on  the 
theory  that  the  Intervener's  motion  for  a  new 
trial  was  also  granted,  and  refoBlng  to  con- 
sider its  appeal  from  the  judgmeait  on  that 
theory,  was  vacated  before  the  dedston  be- 
came final.  Although  the  Interrenor  and  de- 
fendants appeared  to  make  connnon  cause 
against  the  plaintiff,  yet,  upon  an  inspection 
of  the  motion  and  order  for  a  new  trial,  it 
appears  that  it  was  the  motion  of  the  defend- 
ants alone  which  was  granted,  and  that  the 
judgment,  so  far  as  the  Intervener  Is  con- 
cerned, stands  subject  to  the  present  appeaL 
A  general  statement  of  the  facts  and  points 
in  controversy  is  contained  In  the  former 
opinion.  78  Pac.  260.  We  are  here  concern- 
ed only  with  the  points  presented  by  the  In- 
tervener upon  Its  appeal. 

In  Its  complaint  In  Intervention  the  city 
of  Sacramento  alleged  that  It  was  the  owner 
In  fee  of  the  strip  of  land  165  feet  in  width 
constituting  the  levee  in  controversy,  and 
upon  this  allegation  Issue  was  taken  by  the 
plaintiff.  The  court  found  and  adjudged  that 
the  city  has  an  easement  for  Its  levee  ovor 
and  across  the  said  strip  of  land,  including 
the  entire  levee  as  now  listing,  with  the 
privilege  of  entering  on  said  land  to  repair 
the  levee,  and  of  taking  earth  for  that  pur- 
pose from  said  land  at  any  point  within  70 
feet  of  the  middle  line  of  the  levee,  but  not  to 
Interfere  with  the  buildings  of  plaintiff,  or 
with  his  occupancy  of  the  land,  except  so  far 
as  may  be  necessary  for  the  protection  and 
maintenance  of  the  levee,  and  that  the  rail- 
road track  was  maintained  upon  the  levee 
for  its  protection.  Counsel  for  Intervener, 
In  their  brief,  say  that  the  easement  as  de- 
scribed In  the  findings  was  curtailed  In  the 
judgment  They  do  not,  however,  jwint  out 
In  what  particular  It  was  curtailed,  and  upon 
examination  we  fall  to  perceive  wherein  the 
description  In  the  judgment  is  substantially 
dlfTerent  from  that  in  the  findings. 

The  only  point  argued  by  the  intervener 
on  Its  appeal  from  the  judgment  Is  that  upon 
the  evidence  the  court  should  have  adjudged 
that  the  city  was  the  owner  of  the  fee  In  the 
strip  of  land  embraced  In  the  levee.  Instead 
of  a  mere  easement  therein  for  levee  pur- 
poses. It  Is  claimed,  although,  as  we  think, 
not  seriously,  that  the  evidence  shows  that 
the  city  has  acquired  title  to  the  fee  by  ad- 
verse claim  and  possession.  The  evidence 
Is  of  such  a  character,  however,  that  we  can- 
not disturb  the  finding  on  this  proposition, 
but  must  hold  that  it  Is  sufficiently  supported 
on  that  point 
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Tbe  principal  cratentlon  that  the  city  owns 
the  fee  is  made  upon  tbe  theory  that  the 
ccmdemnatlon  proceedings  under  the  act  of 
1862  rested  In  the  city  the  fee  simple.  There 
Is  another  ground  upon  which  the  right  to  the 
fee  appears  to  be  baaeA,  although  It  does  not 
seem  to  be  clearly  stated  in  the  brief.  It  Is 
that  tbe  board  of  swamp-land  commissioners 
In  charge  of  tbe  reclamation  district  In  which 
the  levee  in  controTersy  is  situated  con- 
structed the  levee  in  question  under  the  au- 
thority given  in  section  16  of  the  act  of  May 
IS.  1861  (St  1861,  p.  358,  c.  352),  and  that  it 
became  the  property  of  the  city  In  fee  by 
virtue  of  the  provisions  of  that  section  and 
of  section  8  of  the  act  of  April  0,  1862  (St 
1862.  p.  153,  c.  158).  and  that  this  title  Is 
Independent  of  the  effect  of  the  condemna- 
tion proceedings.  The  jobjectlon  that  tbe  act 
ot  1862  gttve  no  power  to  the  city  levee  com- 
missioners to  condemn  lands  outside  of  the 
dty  limits,  and  that  the  proceedings  In  con- 
demnation were  void  because  of  uncortalnty 
in  the  description  of  the  land  takm,  and  by 
reason  of  want  of  notice  to  the  owners,  may 
be  dismissed  from  our  consideration.  For 
the  purposes  of  tbe  case,  we  may  assume  that 
the  proceedings  were  valid,  and  that  the  au- 
thority of  the  levee  commissioners  to  Insti- 
tute the  proceedings  cannot  now  be  ques- 
tioned. Conceding  all  this,  we  think  that 
the  evidence,  taken  In  connection  with  the 
law  hearing  upon  the  proceedings,  shows  that 
the  city  obtained  nothing  more  than  an  ease- 
ment for  the  constmction,  maintenance,  and 
repair  of  the  levee. 

There  can  be  no  doubt  that  It  was  within 
tbe  power  of  the  state  to  provide  by  statute 
that  tbe  fee  should  be  taken  for  that  purpose. 
The  rule  is,  however,  and  the  appellant  prac- 
tically concedes  it  that  in  all  cases  where 
property  is  taken  for  public  use,  and  an  ease- 
ment Is  sufficient  for  the  purpose  of  the  use^ 
the  fee  will  not  be  deemed  to  be  appr<H;)rlated 
in  any  case,  unless  it  Is  so  stated,  expressly 
or  by  necessary  Implication,  either  In  the 
statute  or  In  the  Judgment  of  condemnation. 
The  law  does  not  favor  tbe  taking  of  a  fee 
when  it  is  not  necessary  to  the  use.  The 
fee  Is  not  necessary  for  the  purpose  of  con- 
structing, maintaining,  and  repairing  a  levee 
Intended  to  keep  out  flood  waters.    It  is  well  ; 
known  that  such  floods  occur  only  at  rare  ! 
Intervals,  usually  not  more  than  once  in  a 
year,  and  lasting  only  for  a  few  days,  or 
weeks  at  most,  and  in  some  years  not  occur- 
ring at  an.    During  all  the  intervening  peri- 
ods such  a  levee  serves  no  public  purpose 
whatever.    Once  it  is  eonstnicted,  its  surface  i 
can  be  used  by  the  owner  of  the  fee  during  ' 
the  greater  part  of  each  season  for  many  pur-  1 
poses,  and  tbe  grasses  and  vegetfltiou  grown  I 
thereon  may  be  appropriated  by  him  without 
In  any  respect  affecting  or  Impairing  the  use 
or  efficiency  of  the  premises  as  a  levee.  The 
two  uses  are  not  wholly  Inconsistent;  hence, 
so  far  as  they  are  consistent  they  may  exist  j 
tt^tlier,  and  be  vested  la  different  persons. 


Tbe  owner  of  tbe  fee  will  still  have  m 
proprietary  interest  in  all  tbe  space  abom- 
and  below  tbe  levee,  and  may  use  tbe  same- 
as  be  wet  fit  provided  soch  nse  does  not 
impair  the  constructlona  conatltntlttg  the- 
easement  nor  interfere  with  tbe  use  of  tha- 
eaaement  It  is  clear,  therefore,  that  tbe  fee- 
was  not  necessary  to  the  nae,  altbougb  It 
may  be  conceded  tbat  tbe  I^egldatnn  mlgbt 
have  so  declared. 

It  may  be  granted  that  where  tbB  statutn- 
in  terms  provides  for  the  condemnation  oT 
the  "land"  or  of  "lands"  for  tbe  public  uses- 
and  purposes,  or  where  any  equivalent  tem» 
Is  used.  It  will  usually  be  construed  to  aur 
ttaorize  the  taking  of  tbe  fee.  We  search  tbm- 
statutes  In  vahi  for  any  language  which,  ex- 
pressly or  by  necessary  tmpllcatlfm,  give* 
authority  to  take  the  fee  for  the  levee  Ii» 
question.  Section  16  of  tbe  act  of  1861  afore- 
said, relating  to  the  reclamation  of  swamp 
and  overflowed  land,  provides  tbat  If,  in  th» 
work  of  reclamation,  it  is  found  necessary  to 
oonatmct  levees,  trencher  or  other  works  od 
lands  otbw  than  swamp  and  overflowed 
lands,  the  board  of  swamp-land  eommlsaloD- 
ers  "riiall  bave  power  to  enter  upon  and  take 
poesesBlon  of  so  mudti  of  said  land  as  tnay 
be  necessaiy  tor  said  work  of  reclamatloa.  If 
the  same  be  private  property,  and.  If  tbe 
rl^ta  and  prtvllegea  necessary  be  not  granted 
tbe  owners,"  tbat  aj^ralsem  may  be  ap- 
pointed  to  assess  tbe  damages  and  Injuries 
to  sutdi  lands  arising  firom  tbe  taking,  TMs 
manifestly  eontranplates  only  such  an  mtry 
and  possession  as  may  be  necessary  for  tbe 
purpose  Intended;  Ibat  Is,  to  construct,  malik 
taln«  and  keep  In  repair  tbe  levee  for  thi» 
purposes  of  reclamation.  It  does  not  an- 
tbottoe  tbe  commlsstonrars  to  take  tbe  lani!^ 
but  merely  to  enter  npoa  and  take  possessfOD 
tbereof;  and.  If  the  rlgbt  and  privily  to 
do  so  are  not  gAven  tbe  owners,  then  sucli 
rlg^t  and  privilege  are  to  be  taken,  and 
payment  made  of  tbe  damages  arising  ther«<- 
from.  Keeping  In  view  tbe  character  of  the 
public  use  for  which  tbe  property  was  to  be 
taken.  It  Is  manifest  tbat  this  language 
should  not  b«  construed  to  direct  tbe  taklns 
of  tbe.  fee  simple.  Section  8  of  tbe  act  of 
1862  aforesaid,  relating  to  tbe  levee  in  ques- 
tion, provides  that  when  the  levee  was  fin- 
ished by  tbe  swamp-land  commissioners,  and 
the  portion  thereafter  to  be  controlled  by 
tbe  city  of  Sacramento  ascertained,  tbe  com- 
missioners should  then  deliver  such  portion 
to  the  city  levee  commissioners,  and  thereu[>- 
on  "the  title  to  said  levees  and  their  ap- 
purtenances shall  vest  absolutely  In  tbe  dty 
of  Sacramento."  This  does.  Indeed,  declare 
that  the  title  to  the  thing  described  shall  be 
absolute  In  the  city;  hut  the  thing  Itself  Is 
not  the  land  In  fee  simple  on  which  the  levee 
stands,  but  only  the  leyee.  This  plainly  im- 
plies tbat  an  easement,  and  not  the  fee,  was 
Intended  to  be  given;  tbat  Is  to  say.  the  thing 
erected  on  tbe  land  and  devoted  to  public  ose^ 
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With  alt  the  ai^tutenances  necesdary  for  Its 
^ectnal  use  and  maintenance. 

Nor  does  the  judgment  In  the  condemna- 
tion proceedings  carry  a  greater  estate  than 
a  mere  easement  In  the  property,  Section 
6  (page  152)  of  the  act  prorldes  that  the 
city  levee  commissioners  may  enter  upon 
and  take  possession  of  any  land  that  may  be 
necessary  for  the  levee  within  the  city,  or 
any  land  within  the  county,  although  out- 
side the  city,  that  may  be  necessary  or  prop- 
er to  furnish  materials  for  its  construction, 
and  may  have  the  same  condemned  for  the 
public  use  In  accordance  with  section  16 
of  the  act  of  1861.  This  manifestly  does 
not  empower  the  levee  commissioners  to 
condemn  lauds  ontslde  of  the  city  for  the 
purpose  of  erecting  a  levee  thereon,  but 
gives  the  right  to  condemn  lands  outside  of 
the  city  solely  for  the  purpose  of  taking 
therefrom  materials  with  which  to  construct 
the  levee.  The  land  In  question  la  outside 
Qf  the  city  of  Sacramento.  Conceding, 
however,  that  this  question  cannot  now  be 
entertained,  it  is  clear  that  the  language  of 
the  section  does  not  give  the  city  levee  com- 
missioners any  power  either  to  take  or  to 
condemn  a  fee-simple  title  to  land  within 
or  without  the  city  for  the  purpoBee  of 
constructing  a  levee  thereon.  Moreover, 
the  petition  upon  which  the  condemnation 
proceedings  were  founded  does  not  ask  for 
the  taking  of  a  fee.  It  alleges  that  the  city 
levee  commissioners  "have  found  it  neces- 
sary to  enter  upon  and  occupy  and  use  for 
the  purpose  of  constructing  levees  thereon" 
the  lands  therein  described,  and  it  prays 
that  such  orders  may  be  made  as  will  en- 
title the  levee  commissioners  "to  enter  upon, 
take,  use,  and  appropriate  for  levee  pur* 
poses'*  the  lands  described.  This  use  de- 
mands an  easement,  and  nothing  more. 
There  is  nothing  In  the  report  of  the  ap* 
pralsers  to  indicate  whether  the  appraise- 
ment is  of  an  estate  in  fee  or  of  a  mere  ease- 
ment It  merely  states  the  compensation 
proper  to  be  made  to  the  owners  of  the 
land  condemned  for  levee  purposes.  The 
judgment  confirms  the  r^ort  of  the  ap- 
praisers, without  stating  anything  conc^n- 
Ing  the  nature  of  the  estate  to  be  taken, 
or  for  which  the  damages  are  allowed.  Un- 
der neither  of  the  proceedings  which  appear 
to  have  been  taken  in  this  case  can  the  city 
claim  a  fee-simple  title. 

The  easement,  however,  gives  the  city  a 
right  to  erect  and  maintain  on  the  levee 
all  buildings  or  other  conBtructlons  that 
may  be  reasonably  necessary  or  convenient 
for  the  use  to  which  it  Is  devoted,  or  which 
are  adapted  to  preserve  It  In  good  condition 
for  that  use.  The  right  to  do  these  things, 
however,  does  not  make  It  necessary  to  hold 
that  the  estate  taken  Is  a  fee  simple.  This 
right  merely  adds  to  the  burden  of  the 
easement.  Whether  or  not  the  maintenance 
and  operation  of  a  railroad  upon  the  levee 
la  an  undue  Interference  with  the  rights  of 


the  owner  of  the  fee,  or  constitutes  a  sub- 
stantial addition  to  the  burden  on  his  title, 
is  a  question  not  arising  on  this  appeal. 
The  Intervener  does  not  complain  of  that 
part  of  the  Judgment  which  appears  to 
recognize  the  right  of  the  railroad  to  main- 
tain Its  track  upon  the  levee,  but  seems  to 
acquiesce  In  that  use  of  the  levee,  and 
makes  common  cause  with  the  defendants 
against  the  plaintiff.  As  between  the  plain- 
tiff and  the  defendants,  a  new  trial  has 
been  granted,  and  the  right  to  maintain  the 
railroad  track,  as  between  those  parties,  la 
not  Involved  in  this  appeal. 

The  Judgment  Is  affirmed  so  far  as  It  may 
affect  the  rights  of  the  Intervener  and  the 
plaintilt 

We  concur:  VAN  DYKE,  J.j  HBN- 
SHAW.  J.;  ANGELLOTTI,  J.j  LOBI- 
GAN,  J. 

(May  5, 1905.) 

PER  CURIAM.  It  is  ordered  that  the 
Judgment  heretofore  rendered  in  bank  In  this 
cause  on  the  appeal  of  the  city  of  Sacramen- 
to, Intervener  herein,  from  the  Judgment  of 
the  superior  court,  be  vacated,  and  that  the 
cause  be  placed  on  the  present  Sacramento 
calendar,  for  further  argument  In  regard  to 
the  validity  of  the  condemnation  proceed- 
ings and  the  right  of  the  intervener  to  an 
easement,  under  said  proceedings,  of  greater 
width  and  extent  than  that  given  In  the 
Judgment  appealed  from. 

On  Rehearing; 

We  adhere  to  the  views  expressed  In  the 
opinion  rendered  on  the  former  hearing. 
The  purpose  of  the  present  hearing  was,  by 
the  order  therefor,  limited  to  the  considera- 
tion of  the  "validity  of  the  condemnation 
proceedings  and  the  right  of  the  intervener 
to  an  easement,  under  said  proceedings,  of 
greater  width  and  extent  than  that  given  In 
the  Judgment  appealed  from."  The  former 
opinion  assumed,  without  deciding,  that  the 
condemnation  proceedings  were  valid,  and 
declared  that  the  estate  thereby  acquired 
by  the  city  of  Sacramento  was  an  easement 
and  not  a  fee.  It  Is  claimed,  however, 
that  by  the  proceedings  In  condemnation  the 
city  was  given  an  easement  165  feet  in  width 
for  all  levee  purposes,  with  the  additional 
right  to  cause  the  levee,  when  completed, 
to  be  tumplked  and  used  as  a  toll  road, 
whereas,  by  the  Judgment  appealed  from, 
the  easement  given  is  only  140  feet  wide, 
and  is  further  limited  so  as  to  give  the  right 
to  maintain  the  levee  at  the  existing  width 
only,  which  Is  much  less  than  140  feet,  with 
no  right  to  a  turnpike  road,  and  as  to  the 
remaining  width,  giving  only  the  right  to 
take  earth  therefrom  to  repair  the  existing 
levee;  so  that,  If  the  proceedings  In  con- 
demnation are  valid,  or  If  idalntlff  is  estop- 
ped to  dispute  their  validi^,  the  Judgment 
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appealed  from  Is  erroneoui,  and  a  new  trial 

will  be  necessary. 

Respondent  now  claims  that  there  Is  no 
specification  of  the  Insufficiency  of  the  eTl- 
dence  to  sustain  the  finding  as  to  the  width 
and  extent  or  character  of  the  easement. 
This  contention  Is  correct  so  far  as  the  right 
to  use  the  levee  as  a  tnmpike  road  is  con- 
cerned. We  think  the  question  of  the  width 
of  the  strip  of  land  In  controversy,  aside 
from  the  character  of  the  estate  therein,  Is 
soffldently,  though  not  clearly,  presented 
by  the  specifications. 

The  law  authorising  the  proceedings 
made  no  provision  for  notice  to  the  owners 
of  the  property  condemned,  and  the  record 
made  of  the  proceeding  le  somewhat  un- 
certain in  respect  to  the  description  of  the 
land  taken  and  also  as  to  the  amount  of 
damages  awarded,  and  for  these  and  other 
reasons  the  re^ondent  claims  that  the  pro- 
ceedings are  invalid.  The  law  (St  1861,  p. 
358,  c.  352,  §  16)  does  not  specifically  require 
notice,  but  it  directs  that  the  appraisers, 
who  are  appointed  by  the  court  ex  parte, 
shall  proceed  to  the  premises,  and  examine, 
hear,  and  determine  as  to  the  damages 
awarded.  The  order  of  the  court  appoint- 
ing these  appraisers  directed  them  to  give 
notice  of  the  time  of  the  examination  and 
hearing,  and  this  was  done  to  the  satisfac- 
tion of  the  court  The  constitntiooallty  of 
such  a  proceeding  seems  questionable,  but, 
under  the  doctrine  of  the  decision  of  the 
Supreme  Court  of  the  United  States  In  Paul- 
sen T.  Portland,  149  U.  S.  80,  13  Sup.  Ct 
750,  37  L.  Ed.  637,  the  notice  given  appears 
to  be  a  sufficient  compliance  with  the  rule 
that  no  person  can  be  deprived  of  his  prop- 
erty except  by  judgment  upon  due  process 
of  law.  See»  also,  Cnrran  t.  Shattncl^  24 
Oal.433. 

We  do  not  consider  It  necessary  to  decide 
whether  or  not  the  proceeding  Is  void  because 
of  uncertainty  In  the  description  or  In  the 
amount  awarded  as  disclosed  in  the  record. 
We  think  It  was  void  for  other  reasons.  As 
stated  In  the  former  opinion,  section  6  of  the 
act  of  1862  (St  1862,  p.  152,  c.  158)  does  not 
authorise  the  board  of  city  levee  commission- 
ers to  condemn  lands  outside  the  city  to  be 
used  as  a  tevee.  It  gives  the  board  power 
to  take  land  outside  the  city  only  for  the 
purpose  of  obtaining  therefrom  materials  tor 
the  construction  of  the  levees  within  the  city. 
See  Johnston  v.  Sacramento  Co.,  137  CaL  204, 
6&  Pac.  062.  The  land  in  question  was  not 
taken  for  any  such  purpose,  and.  If  It  were 
so  taken,  It  would  not  authorize  tiie  building 
or  maintenance  of  a  levee  thereon.  The  levee 
in  question  was  constructed  by  the  city  levee 
commissioners  solely  und«r  the  authority 
conferred  by  sections  4,  7,  17,  c.  158,  pp.  152, 
153,  158.  of  the  act  of  1802,  aforesaid.  These 
sections  provided  that  after  the  board  of  state 
swamp  and  overflowed  land  commissioners 
had  finally  adopted  a  plan  for  the  reclama- 
tion of  Bwamp-Iaud  district  No.  2,  in  which 


the  lands  and  levee  In  question  are  situated, 
or  after  auch  plans  had  been  finally  approved 
at  a  Joint  meeting  of  the  state  board  and  city 
board  therein  provided  for,  the  city  board 
should  proceed  to  construct  that  portion  of 
the  levees  required  by  such  plans,  lying  with- 
in the  city,  and  that  as  soon  as  possible  the 
state  board  should  let  out  contracts  for  the 
construction  of  all  the  levees  outside  of  the 
city.  Section  17  provided,  however,  that  in 
case  the  state  board  was  unable  from  lack 
of  funds  to  "let  out  the  constructing  the 
levees"  for  said  swamp-land  district  In  time 
to  have  them  completed  by  October  1,  1862, 
the  city  levee  commissioners  could  construct 
so  much  of  said  levee  as  was  necessary  for 
the  protection  of  the  city,  or  could  advance 
the  funds  necessary  therefor  to  the  state 
board,  and  that  the  moneys  so  expended  or 
advanced  should  be  repaid  to  the  city  levee 
fund  out  of  the  first  moneys  thereafter  com- 
ing into  the  treasury  of  the  swamp-land  dis- 
trict The  plans  for  the  levees  outside  the 
city  were  adopted  by  the  state  board,  and 
modified  and  finally  established  at  a  Joint 
session  of  the  two  boards,  as  provided  In  the 
act  -  The  state  board  was  without  funds  to 
complete  its  portion  thereof,  and  let  no 
contracts  therefor,  but  gave  notice  of  Its 
inability  to  do  so  to  the  city  board,  and  re- 
quested the  latter  to  act  In  the  premises  In 
accordance  with  the  above  provisions  of  the 
act  Thereupon  the  proceedings  In  condemna- 
tion were  taken,  and  the  levee  was  thereafter 
constructed  by  the  city  board.  It  will  be 
observed  that  by  the  scheme  provided,  the 
levee  in  question  was  to  be  made  by  the 
state  swamp-land  board,  and  that  the  city 
board  was  empowered  to  come  to  the  assist- 
ance of  the  state  board,  and  construct  the 
levee  in  Its  behalf;  but  that  the  authority  of 
the  city  board  to  condemn  lands  for  a  levee 
was  restricted  to  lands  necessary  for  levees 
within  the  city,  and  did  not  Include  land  for 
this  levee  which  lay  outside  of,  and  to  the 
east  of,  the  city  and  eastwardly  of  Bums 
slough.  The  authority  to  condemn  lands  for 
this  levee  was  given  to  the  state  board  by 
section  16  of  the  act  of  1861.  St  1861,  p. 
368,  c.  352.  An  authority  to  one  party  to 
"construct"  a  levee  on  behalf  of  a  second 
party  could  scarcely  be  held  in  any  case  to 
Include  authority  to  the  first  party  to  con- 
demn the  land  on  which  the  levee  was  to  be 
constructed.  10  Am.  &  Eng.  Eney.  of  law, 
1074.  But  It  clearly  cannot  be  so  construed 
in  a  case  like  the  present  one,  where  the  law 
by  implication  withholds  such  authority  to 
condemn  from  the  first  party,  and  by  Its 
terms  expressly  gives  it  to  the  second  party. 
The  grant  of  such  power  must  be  by  express 
terms  or  necessary  tmplicatlon,  and  the  stat- 
ute conferring  It  must  be  strictly  construed. 
7  Ency.  of  PI.  &  Pr.,  468;  San  Francisco,  etc., 
W.  Co.  V.  Alameda  W.  Co.,  36  Gal.  639;  Our- 
ran  t.  Shattuek,  24  Cal.  432;  Stanford  v. 
Worn,  27  Col.  174;  Crelghton  v.  Mansou,  Id. 
028;  Smith  t.  Davis,  80  CaL  537;  Trumpler  t. 
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B«a»rl7,  88  Cal.  4S1;  Ohaw  t.  Putnam.  117 
QaL  868,  4D  Pftc.  201  Tlie  ptoceeding  Is 
mMdal  and  atatatory*  and  tbe  prescribed 
metbod  most,  In  socfa  caaes,  be  strictly  pur- 
aned.  A  petition  to  the  district  court  by  tbe 
state  board  was  required.  There  la  no  antbor- 
tty  given  for  tbe  filing  of  such  petition  by 
any  other  party.  Hence  a  petition  filed  and 
resented  by  some  other  par^  would  not  give 
tbe  court  jurlsdlctlw  to  proceed.  Stanford 
T.  Worn,  27  OaL  171;  7  Bncy.  of  PI.  &.  Pr. 
613,  517.  Id  such  siwclal  proceedings,  where 
a  lietltlon  Is  required,  the  presentation  of  a 
petition  showing  authwity  to  proceed  Is  nec- 
essary to  coater  Jnrbkllctlon  upon  the  court 
In  re  Grove  St,  61  CaL  4B2;  Haynea  v.  Me^ 
20  Cal.  515;  Ue«ka  r.  Hahn,  20  CSaL  626;  Fitch 
T.  Ulller,  20  OaL  882;  Pryor  r.  Downey.  60 
GeL  88S,  19  Am.  Rep.  656;  15  Bncy.  of 
Law  &  Pro.  810,  816;  12  Ency.  PL  A  Pr.  178. 
It  follows,  that  the  court  bad  no  Jurisdiction 
of  the  proceeding,  and  that  tbe  Judgment  of 
condemnation  waa  void. 

The  appellant  further  clalma  that  the 
plaintiff's  predeceasors  accepted  a  part  of  the 
award  made,  or  the  benefit  thereof,  and  that 
the  plaintiff  la  liiereby  estopped  from  assert- 
ing the  Inralidlty  of  the  j^woeedlng,  or  deny- 
ing tbe  rlgbt  of  the  dty  to  an  easement  of 
ttm  width  and  character  purported  to  be 
SlTen  tlier^.  Tbe  amount  of  tbe  damages 
awar^  was  1195.60,  and  there  la  no  evidence 
that  any  part  of  It  was  ever  paid.  The 
appraiser's  r^rt  In  the  proceeding  states 
tiut  ttie  entire  tract  belongli^  to  the  plain- 
tiff's  predecensors  waa  anbject  to  taxea  of 
1858.  I860,  and  1861.  amounting  to  96SS.96. 
Xn  July,  186S,  the  district  attomciy  filed  with 
tbe  dty  board  a  claim  for  $741.38  fbr  the 
same  taxes,  tbeo  delinquent,  and  the  board 
thereupon  "decided  to  withhold  the  same 
from  tbe  amount  of  damages  awarded."  Tbe 
stubs  of  the  warrant  book  ttf  the  board  fur- 
thw  show  that  afterwards  warrants  were 
Issued  to  the  distrtet  attorney  for  this  sum, 
with  a  memorandum  that  tiie  amount  was 
withheld  from  the  damages  awarded.  There 
la  nothing  further  to  abow  the  reason  or  pur^ 
pose  of  making  thia  paymrait  if  it  was  made, 
nor  any  erldence  that  the  ownfflrs  consented 
to  the  arrangement,  or  had  any  knowledge 
thereof,  except  an  admission  at  the  trial  by 
plaintiff's  counsel  that  the  ''balance"  of  the 
delinquent  taxes  for  those  years  was  paid 
tty  the  owners.  There  Is,  howem,  no  evi- 
dence that  there  was  any  balance.  There 
«re  other  facts  Inconsistent  with  an  estoppel. 
The  levee  at  that  time  covered  but  a  small 
part  of  tbe  165-toot  strip  now  claimed,  and 
the  excess,  it  appeara,  was  not  thai  claimed 
1^  the  city  board.  In  the  spring  of  1868  the 
levee  was  raised  several  feet  and  widened, 
«o  as  to  be  from  60  to  70  feet  wide  at  the 
bottom.  In  the  following  November  tbe  city 
tward  paid  to  the  tiien  owners  $247  for  9.88 
acres  of  land  taken  fbr  levee  purposes  on  this 
levee.  This  would  make  a  strip  through 
the  tract  Si  feet  wide,  or  42  feet  additional 


(CaL 

<m  each  alda  of  the  fonner  levee.  Tbe  In- 
ference la  thus  raised  that  tbe  <nniers  claim- 
ed and  the  board  paid  the  above  sum  for 
the  additional  land  taken  bx  the  wldottng 
of  the  levee  through  that  tract,  which  la  la- 
ctmslstent  with  the  theory  that  the  partlea 
had  accepted  the  award,  waived  tbe  Invalidi- 
ty of  the  proceedings,  or  consented  to  an 
easement  165  feet  In  width.  la  view  of 
tbls  confilct  In  the  evldmce,  and  other 
evidence  which  we  do  not  oonsidw  it  neces- 
sary to  discuss,  we  cannot  ssj  that  the  find- 
ing of  tbe  trial  court  as  to  the  width  and 
ctaaracter  of  the  easement  la  not  aupported 
sufilclent  evldeiwe. 

Tbe  Jndgmait  so  far  as  it  affects  the 
rights  of  the  Intervene,  is  afflnned. 

We  OODCur:  ANGELLOTTI,  J.;  McFAB- 
LAND,  J.;  VAN  DYEB,  J.;  LOBIGAN,  J.; 
HBNSHAW,  J. 


147  Cal.  771 

FBOFIB  ex  rd.  RUSSELL  r.  TOWN  OF 

LOTAI/rON.   {Sac  USS.) 
(Sopreme  Court  of  Califorola.  Sept.  25. 19(^) 

1.  MuniCIPAL  COBFOaATIOZTB — Cbeatiom — Pb- 

ITTIOS — SumciEKCY. 

It  ]8  not  necessary,  under  St  1883,  p.  93. 
e  and  amendments  thereto,  that  the  peti- 
tion for  the  incorporation  of  a  mnnidpal  cor- 
poration should  state  that  there  la  any  town 
within  the  proposed  boundaries. 

2,  HoUDATs — Election — Validitt. 

An  election  to  determine  whether  a  proposed 
municipal  corporation  shall  be  created  may 
be  held  on  a  l^al  holidar  named  in  Pol.  Code* 
i  10,  though  C^e  Civ.  Proc  §  134.  prohibiu 
the  transaction  of  "judicial  bnsinesa"  on  holi- 
days ;  for,  on  holidays,  transactions  not  witiiin 
the  statutory  prohibition  may  bo  carried  on 
as  on  other  oa^ 

a  MuNiciPAi,  CoRpoBATioNa— Extent  of  Teb- 
arroBT — Detebmination. 

Under  Const  art  11.  &  0,  providing  that 
municipal  corporations  shall  not  n  created  by 
special  laws,  but  tbe  Legislature  shall  by  gen- 
eral laws  provide  for  tbe  incorporatioo  of 
cities  and  towns,  and  St.  1883,  p.  93,  c.  49, 
provldhig  that  "any  portion  of  a  county  con- 
taining not  less  than"  GOO  inhabitants  may 
become  Incorporated,  and  giving  tbe  board  of 
supervisors  power  to  change  the  boundaries 
proposed,  the  gnestion  as  to  whetb^  certain 
temtory  iMropoeed  to  be  included  in  a  municipal 
corporation  shall  be  Included  therehi  is  for  the 
final  determination  of  the  board. 

4.  Sahk — Notices  ov  Electiow — Susticienct. 

A  board  of  supervisors  ordered  notices  of 
an  Section  to  determine  whether  a  proposed 
municipal  corporation  should  be  created  to  be 
posted  at  five  specified  places,  and  th^  were 
posted  accordingly.  One  of  the  notices  was 
posted  outside  of  the  boundaries  of  the  pro- 
posed corporation.  Held,  that  proper  notice 
was  given ;  Mun.  Corp.  Act  (Laws  1883,  p.  03, 
c.  49)  S  2,  requiring  only  four  notices  to  ba 
posted  within  such  boundaries. 

5.  Saue — ^Detebuinatioh  or  Board  w  Suebb- 

VISOB8 — ^FlSAUTT. 

Under  the  statute  relating  to  creation  of 
municipal  corporations,  which  provides  that 
the  board  of  supervisors  shall,  on  the  hearing 
of  the  petition  for  incorporation,  det^mine  how 
many  inhabitants  reside  within  the  proposed 
boundaries  and  whether  the  petition  is  signed 
by  a  suffident  number  of  resident  electors  of 
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the  district,  tbe  flndtn^  of  the  board  on  the 
questions  is  conclusive,  id  tbe  absence  of  a  law 
providlns  tar  an  appeal,  or  in  the  abseore  of 
a  allowing  that  the  decision  was  induced  by 
£raud. 

8.  Same — Election — Validttt. 

At  the  election  to  determine  whether  a 
propoaed  municipal  corporation  shoald  be  creat- 
ed, it  was  fonnd  that  5  votes  were  cast  by 
persona  residini;  witliout  the  boundaries  of  the 
proposed  corporation.  Seventy-nine  votes  were 
cast  for  incorporation  and  30  agaiosL  Held 
that,  assuming  that  the  6  illegal  votes  were 
cast  for  incorporation,  the  election  resulted 
in  favor  of  incorporation. 
7.  Same — Bl'bdkk  of  Paoor. 

A  party  assailing  the  validity  of  an  election 
to  determine  whether  a  proposed  municipal 
corporation  shall  be  created  nas  the  burden 
of  proving  that  a  sufficient  number  of  illegal 
votes  to  affect  the  result  were  cast. 
&  Same — EviDENCT — Aduibbibiutt. 

In  proceedings  for  the  incorporation  of  a 
municipal  corpcnation,  it  was  not  error  to  re- 
fuse the  party  assailing  the  validity  of  the  in- 
corporation permission  to  prove  that  the  board 
of  supervisors  mistakenly  thought  that  cer- 
tain territory  was  included  within  tbe  proposed 
boundaries  of  flie  proposed  corporation  when 
they  heard  the  petition  for  incorporation  and 
determined  as  to  the  eligibility  of  the  rigners 
tb^eof  and  as  to  the  population  within  the 
pnqtosed  boundaries^  ttie  dedaioa  of  the  board 
thereon  being  final. 

Department  1.  Appeal  from  Superior 
Conrt,  Sierra  Connty ; .  Stanley  A.  Smith. 
Jndge. 

Action  by  the  people  on  the  relatloa  of  D. 
Russell,  against  tbe  town  of  Loyalton.  From 
«  judgmrat  for  defendant,  plaintiff  appeals. 
Affirmed. 

17.  S.  Webb,  Att7.  Qea.,  and  John  B.  Irish, 
for  ai^llant.  Frank  R.  Webe  and  F.  D.  So- 
ward,  for  respondent 

ANQELLOTTI,  J.  This  action  was  brought 
for  the  purpose  of  determining  tbe  right  of 
defendant  to  hold  and  enjoy  the  franchise 
and  to  exercise  the  powers  of  a  muuidpal 
corporation  of  the  sixth  class,  which  it  as- 
BumcB  to  be  under  certain  proceedings  bad 
ander  the  general  law  providing  for  the 
-organization.  Incorporation,  and  government 
of  municipal  corporations.  St  1883,  p.  93, 
c.  49,  and  amendments  thereto.  Defendant 
had  judgment,  and  this  Is  an  appeal  by  plain- 
tiff from  such  judgment  and  from  an  order 
4enying  the  motion  for  a  new  triaL 

1.  Upon  the  face  of  the  record  of  the  In- 
•coiporation  proceedings  there  appears  to 
have  been  a  literal  compliance  with  every 
statutory  requirement  It  Is  suggested  that 
tbe  petition  for  Incorporation  docs  not  state 
that  there  is  any  "town"  within  the  pr(H>oBed 
boundaries,  but  under  our  statute  no  such 
fltatement  Is  required.  The  petition  stated 
«TerythIng  required  by  the  statute.  The 
record  shows  that  the  election  In  the  "pro- 
posed coriK>ratlon  for  the  purpose  of  deter- 
mining whether  the  same  shall  become  incor- 
porated" was  ordered  by  the  board  of  super- 
visors to  be  held  on  tbe  Oth  day  of  Septem- 


ber, 1901,  and  was  held  on  said  day.  That 
day  being  a  holiday  under  the  provisions  of 
our  statute  (Pol.  Code,  I  10),  It  is  claimed 
that  no  valid  election  could  be  held  thereon. 
Appellant  has  pointed  out  no  statute  pro- 
hibiting the  holding  of  such  an  election  on 
a  holiday,  and  we  know  of  none.  There  Is  a 
statutory  prohibition  as  to  the  transaction  of 
certain  "Judicial  business"  on  certain  holi- 
days, Including  September  9th  (Code  Civ. 
Froc.  S  134);  but  the  holding  of  an  election 
does  not  come  within  that  term.  In  the  ab- 
sence of  any  such  statutory  prohibition,  we 
know  of  no  reason  why  the  election  could 
not  be  held  on  a  day  set  apart  by  statute  as 
a  holiday.  The  rule  appears  to  be  that  on 
all  such  days  all  trauBactlons  not  within 
statutory  prohibitloiu  may  be  carried  on  as 
on  any  other  day.  27  Am.  ft  Eog.  Enc.  Law 
(2d  Ed.)  p.  414. 

2.  Tbe  complaint  contained  allegations  as 
to  the  large  area  of  land  included  within  the 
boundaries  of  the  supposed  corporation  and 
the  character  thereof;  tbe  object  hereof 
being  to  show  that  the  great  bulli  of  the  land 
should  not  have  been  Included,  being  un- 
inhabited and  suitable  only  for  farming,  tim- 
b^,  and  grazing  purposes.  The  conrt  found 
that  the  land  consisted  of  about  52  square 
mites  of  territory,  with  a  population  of  about 
700.  The  evidence  showed  that  the  village 
proper  was  a  small  collection  of  homes, 
about  40  in  number,  with  a  population  of 
less  than  GOO,  and  that  the  r«nainder  of 
the  vast  acreage  Included  was  of  the  charac- 
ter alleged.  It  Is  contended  that  It  Is  essen- 
tial to  Incorporation  tmder  the  provisions 
of  our  law  that  there  should  be  a  town  or 
village  of  at  least  000  Inhabitants,  and  that 
it  was  never  contemplated  by  the  fnunera  of 
our  statute  that  land  of  the  character  alleged, 
having  no  natural  connection  with  the  town 
or  village  and  no  adaptability  to  village 
purposes,  might  be  Included.  In  view  of  the 
provisions  of  our  statute  upon  these  matters, 
It  must  be  held  that  there  is  no  force  In 
this  contention.  While  tbe  good  policy  of 
permitting  the  Inclusion  Id  the  incorporation 
of  a  town  of  an  unlimited  amount  of  outside 
territory  having  no  natural  connection  there- 
with and  In  no  way  adapted  for  town  or  city 
government  may  well  be  questioned,  it  must 
be  admitted  that  the  matter  Is  one  wholly 
within  the  control  of  the  legislative  depart- 
ment of  tbe  state,  except  so  far  as  such 
power  may  be  limited  by  constitutional  pro- 
visions. The  Constitution  contains  no  In- 
timation whatever  as  to  the  minimum  of 
population  essential  to  incorporatton,  nor 
does  It  attempt  to  limit  the  power  of  the 
Legislature  In  providing  for  the  determina- 
tion of  the  question  as  to  what  shall  consti- 
tute mimlclpal  territory.  The  only  consti- 
tutional restriction  Is  that  municipal  cor- 
porations shall  not  be  created  by  special 
laws,  and  the  Legislature  is  required  by 
general  laws  to  provide  for  tbe  Incorporation, 
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oi^anlzatloii,  and  classlflcation  of  dtlea  and 
towns.  Const  S  6.  art  11.  This  leavefi  the 
questions  as  to  population,  extent,  and  char- 
acter of  territory  entirely  with  the  legle- 
I&tive  department  When  we  come  to  a  con- 
sideration of  the  general  municipal  Incor- 
poration act,  we  find  that  It  la  expressly 
provided  that  "any  portion  of  a  county  con- 
taining not  less  than  five  hundred  Inhabit- 
ants, and  not  incorporated  as  a  municipal 
lnccai)oratlon,  may  become  incorporated"  as 
a  municipal  corporation  thereunder,  upon 
complying  with  the  provisions  thereof.  St 
1883,  p.  93,  c.  49.  The  board  of  supervisors 
of  the  county  Is  given  certain  power  in  re- 
gard to  changes  In  the  boundaries  proposed, 
bnt  no  other  tribunal  may  interfere.  The 
question  as  to  whether  territory  proposed  to 
be  Included  should  be  brought  under  munic- 
ipal control  Is  left  to  be  finally  determined 
by  the  board  of  supervisors. 

The  question  fa^  discnssed  is  not  a  new 
<me  in  tliis  state.  It  was  definitely  decided 
by  thte  court  in  People  r.  RtTeralde.  70  Gai 
461,  11  Pac.  TS8,  where  territory  comprising 
some  60  square  milee,  much  of  wtiich  was  ap- 
parmtly  not  at  all  adapted  to  mtmleipal  pur- 
poses, waa  indnded.  That  the  law  liere  is  aa 
above  stated  was  also  recognised  by  this  court 
in  People  t.  Zilndeu,  107  Gal.  94,  100,  40  Pa& 
11!^  where  the  territory  included  comprised 
48  square  miles.  We  have  found  no  deci- 
sion from  any  oOer  stote  that  la  applicable 
under  the  Umgnage  of  onr  atotnta  Where 
the  tribunal  charged  with  the  duty  of  de- 
tramlning  the  boundaries  Is  limited  by  lan^ 
gnage  of  the  Legislature  which  may  reasona- 
bly be  0(Hi8traed  as  applicable  only  to  towns 
and  rUlagei  proper  and  adjacoit  territory 
naturally  connected  therewith,  a  rery  differ- 
ait  question  Is  iweseuted;  but  no  such  limi- 
tation can  be  found  in  the  broad  words  used 
in  onr  statute.  We  do  not  decide  whether 
OF  not  there  might  be  such  fraud  in  the  mat- 
ter  of  fixing  boundaries  as  would  be  held  to 
invalidate  the  proceedings :  for  there  was  no 
sufficient  allegation  of  fraud  In  this  respect, 
and  absolutely  no  proof  of  any  such  fraud. 

3.  The  board  of  supervisors  ordered  notices 
of  the  election  to  be  posted  at  five  specified 
places,  and  tbey  were  posted  accordingly. 
Subsequent  to  the  election  It  was  discovered 
that  one  of  the  specified  places,  viz.,  "Lewis 
Mill,"  was  not  within  the  botmdarles  of  the 
proposed  corporation.  The  Jaw,  however,  re- 
quires only  four  notices  to  be  posted  within 
such  boundaries.  Section  2,  Mun.  C3orp.  Act 
As  the  order  of  the  board  was  literally  com- 
plied with,  and  as  such  literal  compliance 
resulted  in  four  notices  being  posted  within 
the  boundaries,  the  notice  given  was  in  all 
respects  as  required  by  law. 

4.  It  Is  claimed  that  the  averment  In  the 
petition  for  Incorporation  to  the  effect  that 
there  were  700  Inhabitants  In  the  territory 
proposed  to  be  Incorporated  was  false,  and 


that  there  were  not  exceeding  350  Inhabit- 
ants therein.  It  Is  also  claimed  that  of  the 
67  persons  wlio  signed  said  petition,  82  were 
not  residing  within  tlie  boundaries  of  such 
proposed  Incorporation.  The  corporation  act 
requires  that  there  must  be  not  less  than 
500  Inhabitants,  and  that  the  number  of  In- 
habitants must  be  stated  as  nearly  aa  may 
be  In  the  petition,  and  It  also  requires  the 
petition  to  be  signed  by  not  less  than  GO 
electors  of  the  county  residing  within  the 
territory  proposed  to  be  Incorporated.  By 
express  provision  the  board  of  supervisors 
is  required  upon  the  bearing,  to  "ascertain 
and  determine  bow  many  inhabitants  reside 
within  such  boundaries."  The  board  Is  fur- 
ther required,  of  course,  as  a  prerequisite 
to  exerclsliv  Jurisdiction,  to  determine 
whethw  or  not  the  petition,  apparently  suffi- 
ciently signed,  has  been  in  fact  signed  by  a 
snfflcient  number  of  resident  electors  of  the 
district  The  record  shows  that  In  tills  mat- 
ter the  board  of  superrlsors  heard  the  peti- 
tion, and  expressly  found  thA  each  and  all 
of  the  allegations  contatoed  in  the  i>etitIon 
and  affidavit  annexed  thereto  were  true. 
This  necessarily  included  the  finding  that 
each  ot  the  signers  of  Uie  petlllon  was  an 
elector  of  tiie  county  and  resident  of  the 
pn^HMed  corporation.  ThB  board  further  ex- 
pressly found  the  numb^  of  Inhabitants 
thereof  to  be  700.  The  law  provides  for  ao 
appeal  from  the  dedslfm  of  the  board  upon 
such  questlona.  Under  wbat  appears  to  be 
the  settled  law  of  tlds  state,  the  decision  of 
the  board  of  BiQ>erTlsors  upon  both  these 
questl<Hts  ot  fact  must  be  held  to  be  conclu- 
sive here.  There  was  no  allegation  to  the 
effect  that  the  decision  was  Induced  by  any 
extrinsic  or  collateral  fraud,  and  In  the  ab- 
sence of  any  right  of  appeal  or  review  by  a 
higher  tribunal  such  decision  could  be  vacat- 
ed only  upon  grounds  which  would  Jnstlty 
the  vacating  of  a  Judgment  rendered  by  a 
court  of  record.  It  will  only  be  necMsary 
in  this  connectirai  to  refer  to  the  case  of 
People  V.  Los  Angeles,  133  Gal.  838,  65  Pac. 
749,  where  the  whole  matter  was  thoroughly 
discussed  and  the  law  applicable  very  clearly 
stated. 

5.  At  the  election  there  were  79  votes 
for  Incorporation  and  only  30  against  It 
waa  urged  by  appellant  that  more  than  one- 
half  of  the  votes  were  cast  by  persons  resid- 
ing without  the  boundaries  of  the  proposed 
corporation.  The  trial  court  found  that  only 
5  votes  were  cast  by  persona  residing  without 
the  boundaries  ot  the  proposed  town  of 
Loyalton,  and  that,  except  as  to  such  5  votes, 
no  person  was  permitted  to  vote  at  such 
election  who  had  not  resided  within  the 
limits  of  the  proposed  corporation  for  at 
least  60  days  next  preceding  said  election. 
It  appears  that  at  the  time  of  the  election 
Lewis  Mill,  together  with  certain  buildings 
and  places  of  abode  for  maoy  who  there 
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worked,  wag  generally  supposed  to  be  wltb- 
!ii  the  boundaries  of  the  proposed,  corpora- 
tion, while  aa  a  matter  of  fact  it  was  about 
one-half  mile  east  thereof.  It  was  under 
this  supposition  that  whatever  rotes  were 
Improperly  ca^  were  deposited  by  the  voters 
and  received  by  the  election  board,  and  there 
Is  no  pretense  that  there  was  any  fraud  in 
the  matter  upon  the  part  of  anybody.  It 
may  be  assnmed,  for  the  purpose  of  this 
decision,  that  every  Illegal  vote  was  cast 
for  incorporation.  The  question,  then.  Is  as 
to  whether  the  illegal  votes  wei%  sufficient  in 
number  to  make  any  difference  In  liie  result 
If  they  be  deducted.  As  we  have  said,  tli« 
court  below  found  that  there  were  not  to 
exceed  5  Illegal  votes.  We  have  carefully 
examined  the  evidence  adduced  upon  this 
question,  and  we  cannot  say  that  the  finding 
of  the  trial  court  Is  not  suffidottiy  sustained 
thereby,  so  far  as  is  necessary  to  BuppoH  the 
Judgment  There  can  be  no  doubt  tiiat  upon 
this  i»ropo8ltlott  the  burden  of  proof  was 
on  tiie  plaintiff.  Tbs  evidence  contained  In 
tiie  record  is  not  at  all  dear  and  convincing 
as  to  the  actual  residence  of  many  of  the 
votere.  It  may  be  that  such  evidence  would 
compel  the  oonclusfon  that  som^  In  addition 
to  the  B  found  1^  ttm  trial  court;  were  Illegal 
voters  by  reason  of  nonresldence;  but  we 
are  satlsfled  that  we  cannot;  iq>on  that  evi- 
dence, distnrt)  the  finding  to  the  extent  of 
holding  that  tiiere  Is  no  support  In  the  evi- 
dence for  the  conclusion  that  there  was  not 
a  saffldent  number  of  such  illegal  votes 
cast  to  affect  the  result,  even  though  all 
such  illegal  votes  be  dedncted  from  the  total 
vote  cast  for  incorporation. 

6.  The  court  waa  amply  Justified  In  holding 
that  the  allegatltHU  of  the  complaint  to  the 
effect  that  the  Loyalton  Lumber  Company 
and  Ito  officers  In  any  way  coerced  Ite  em- 
ployes to  vote  for  Incotpwatlon  were  not 
sustained  by  the  evidence. 

7.  We  have  examined  the  various  rulings 
complained  of  relative  to  the  admission  and 
exclusion  of  evidence,  and  find  no  error. 
Much  reliance  Is  based  upon  the  fact  that 
the  court  refused  to  permit  plaintiff  to  show 
13mt  the  members  of  the  board  of  Bm>er- 
vlsors  mistakenly  thought  that  Lewis  Mill 
was  Included  within  fbe  proposed  boundaries 
at  the  time  they  heard  the  petition  for  In- 
corporation and  detttmlned  as  to  the  eligi- 
bility of  the  signers  thereof  and  as  to  the 
pf^ulatlon;  but  we  think  snch  pn^sed 
evidence  was  entirely  Immaterial  Am  we 
have  seen,  It  was  toe  the  hoard  of  supervisors 
to  finally  detennlne  both  of  these  matters 
from  the  evidence  submitted  to  them,  and 
neither  the  evidence  nor  ttie  mental  processes 
by  which  their  conclusion  was  reached  are 
reviewaine  here.  What  has  been  said  dis- 
poses of  all  the  points  requiring  notice. 

The  Judgment  and  order  are  affirmed. 

We  concur:  SHAW,  J.;  TAN  DXKB;  J. 


1  Cal.  App.  009 
PERET  V.  X  NOONAN  LOAN  CO. 

(Court  of  Appeal,  Ffrst  District,  California. 
Sept  20,  1905.) 

1.  Appeal  —  Bzview  —  Osdkb  Gbaktinq  New 

Tbial. 

An  wdcr  graating  a  new  trial  on  tbe 

ground  of  the  InBufBcfency  of  the  evidfince  to 
sustain  tbe  verdict  rendered  will  not  be  re- 
versed on  appeal,  where  the  issue  waa  one  of 
fact  on  which  the  evidoice  was  conflicting. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent  Diff.  Appeal  and  Error,  S  3871.] 

2.  Samb — Settlemkmt  ot  STATEMJEnr — Waiv- 
er OF  Objections. 

An  iQdorsement  by  opposing  coansel  on  a 
proposed  statement  of  the  case  for  use  on  a  mo- 
tion for  new  trial  that  "the  forcing  state- 
ment is  correct  and  may  l>e  settled  and  allowed, 
subject  to  the  right  to  object  as  heretofore 
reserved  as  not  prepared  and  presented  in 
time,"  was  a  waiver  of  the  right  to  amend 
the  statement  and  authorized  its  presentation 
to  the  judge  for  settlement  without  notice ; 
and  the*  reservation  of  the  right  to  object  on 
the  stated  ground  will  not  avail  on  appeal, 
where  it  does  not  appear  from  the  record  that 
any  objection  was  m  fact  made  or  ruled  on 
motion. 

Appeal  from  Superior  Court  Ci^  and 
County  of  San  Francisco ;  John  Hunt  Judge. 

Action  by  D.  B.  Ferry  agatost  the  J. 
Noonan  Loan  Company.  Plaintiff  appeabi 
from  an  order  granting  a  new  trial.  Af- 
firmed. 

Frank  W.  Sawyer,  for  appellant  Walter 
B.  Dom,  for  reepondent 

HARRISON,  P.  J.  This  acUon  was 
brouglit  to  recover  the  value  of  services  ren- 
dered by  the  plaintiff  to  the  defendant  during 
the  two  years  prior  to  the  commencement 
of  the  action;  the  amount  claimed  being 
$6,000.  The  cause  was  tried  by  a  jury,  and 
a  verdict  rendered  in  favor  of  the  plaintiff 
for  $1,520.  Thereafter  the  court  granted  the 
defendant's  motion  for  a  new  trial  "on  the 
ground  of  the  insufficiency  of  the  evidence 
to  Justify  tbe  verdict  rendered  herein." 
From  this  order  the  plaintiff  has  appealed. 

Being  an  action  of  quantum  meruit  the 
amount  to  be  recovered  depended  upon  the 
testimony  of  witnesses  as  to  the  value  of 
the  services,  and  oa  this  point  there  was  a 
martied  conflict  in  the  testimony.  In  bis 
complaint  the  plaintiff  alleged  their  value  to 
be  $250  per  month,  and  at  the  trial  there  was 
testimony  on  his  behalf  placing  their  value 
at  different  sums  from  $250  to  $300  per 
month,  while  on  tbe  part  of  the  defendant 
witnesses  placed  their  value  at  f^m  $65  to 
$150  per  month.  There  was  also  testimony 
tending  to  show  that  the  plaintiff  had  been 
paid  a  large  portion.  If  not  all,  of  the  amount 
that  he  was  entitled  to  under  testimony  on 
behalf  of  the  defendant  The  court  was 
therefore  fully  authorised  to  gruit  a  new 
trial. 

The  appellant  urges  that  the  court  erred 
In  granting  the  motion,  for  tbe  reason  that 
the  statement  of  the  case,  upon  which  tbe 
motion  was  madc^  was  not  presented  to  the 
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plftlDtUr  within  the  time  allowed  by  law 
tbmfor,  and  that  ttier^ore  It  was  Improper- 
ly settled  by  the  Judge,  and  should  not  bare 
been  considered  by  Urn.  The  following  are 
tiw  facts  relied  npon  In  sni^rt  of  0ils 
poaftltm,  Tli.:  Tbe  Terdlct  of  the  Jury  was 
rendned  December  1901.  The  defmdant 
gave  notice  of  Its  Intention  to  more  for  a  new 
trial  December  19,  1901.  At  tbe  close  of  the 
statement  which  was  settled  Is  the  following; 
"Ttto  defendant  proposes  the  foregobig  as 
his  Btatnnoit  on  motion  for  a  new  trlaL 
Dated  March  26^  1902.  Walter  B.  Dom,  At> 
tom^  for  Defendant"  Directly  nndemeath 
te  the  following:  **Tlie  foregoing  atatemrat 
Is  correct,  and  may  be  settled  and  allowed, 
inbject  to  the  rli^t  to  object  as  heretofore 
reserved  as  not  prepared  and  presented  In 
^Imew  Dated  March  25, 1902.  F.  W.  Sawyer, 
Attorney  for  FlalntUt"  This  la  followed  by 
Cbe  following  certificate  of  settlement:  '^he 
foregoing  statement  la  correct,  and  is  hereby 
setUed  and  allowed.  Dated  April  2,  1802. 
J<dm  Hnnt,  Judge  of  Snperior  Ooort** 

It  does  not  appear  fnmi  tbe  record  whether 
the  plalntur  was  present  or  absent  at  the 
time  of  ttie  settlement  of  the  statonent  His 
admission  of  its  correctness  and  consent  that 
It  be  settled  was  a  walw  of  his  r^bt  to 
propose  ameodmenta  thereto,  and  authorised 
the  dtfendant  to  present  It  to  the  jndge  for 
aettlemenl^  wltbont  any  notice  to  him.  Code 
Civ.  FrocJ  I  659.  (3)  If  thoe  wwe  any  facta 
or  reascms  In  support  of  the  objection  now 
oi^cd,  be  could  have  reserved  Uie  right  in 
tils  s^nil&tlon  to  be  ivesoit  at  the  settlenmit; 
and  he  shoold  have  then  appeared  and  vn- 
joDted  Hieos  to  the  Judge  and  obtained  a  rul- 
ing npw  th^  sufficiency,  and,  if  such  ruling 
was  EdYena,  should  have  taken  en  exception 
thereto.  The  matters  bo  presented,  together 
with  the  ruling  and  Ida  nceptlon,  should 
taave  been  Incorporated  Into  the  statement 
wad  made  a  part  of  the  record,  and  they 
could  then  be  coo^dered  by  the  court  in 
hearing  the  motion,  and  also  upon  an  appeal 
therefrom.  When  the  statemait  was  present' 
ed  to  the  Judge  for  settlement,  he  was  not 
required  to  ent«r  upon  a  personal  Investiga- 
tion of  the  anffldoicy  of  the  objectitm  which 
the  plaintiff  had  "reserved  tbe  right"  to 
make,  but  was  at  liberty  to  assume  that  as 
he  bad  failed  to  specify  any  fact  w  reason  in 
support  of  audi  objection,  and  did  not  appear 
to  make  the  <d)Jectlon,  it  was  wlttiout  founda- 
tion. If,  however.  It  be  assumed  tiiiat  tbe 
plaintiff  was  preamt  at  the  settlem^t  It 
does  not  appear  that  he  made  any  objectirai 
thereto;  bnt  if  It  be  further  aasnmed  that  he 
made  tbe  objection  which  he  bad  reserved 
the  right  to  make,  and  that  it  was  overruled 
by  the  court,  tbe  record  does  not  show  that 
he  took  any  exception  to  such  ruling.  Sec- 
tion 647,  Code  Civ.  Proc.,  does  not  include 
■uch  ruling  within  those  whidi  are  deemed 
excited  to.  In  Cole  v.  Wilcox.  99  Oal.  549, 
S4  Pac.  114,  the  defendant  objected  to  tbe 
settlement  ot  the  statonent  opoo  the  ground 


that  the  same  was  not  served  In  time,  in 
reference  to  irhich  the  court  said:  **A  mere 
objection  to  the  aettlemmt  of  the  statement, 
without  pointing  out  tbe  basis  or  the  grounds 
of  the  objection,  or  preeendng  tbe  facts  i^on 
which  it  was  made,  waa  not  fair  to  either 
the  Judge  or  the  opposite  pu^;  and,  even 
If  an  Inception  had  been  taken  to  tbe  rulii« 
of  the  Judge  upon  such  objection,  the  party 
taking  the  exception  would  not  have  the 
right  to  Its  conaldaatlon  nptm  vpeaL  When 
tbe  motion  for  a  new  trial  oame  rai  to  be 
heard,  the  court  In  Its  action  thereon  was 
limited  to  considering  the  matters  contained 
In  the  statement;  and  was  not  at  liberty 
to  go  outside  of  the  statement  for  the  pur- 
pose of  determining  whether  the  new  trial 
should  have  been  granted  or  refused." 
Tbe  order  la  affirmed. 

We  concur:  COOPBR,  J.;  MALL,  J. 
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(Court  of  Appeal,  V^rst  Dfatrict,  GaUfomla. 
Aug,  18,  1905.) 

1.  LABCnWT— INSTBUCTTOKB. 

In  a  prosecution  for  larceny,  where  there 
waa  evidence  that  two  other  peraoos  besides 
defendant  were  present  and  cooceraed  In  the 
commission  of  the  offense,  a  charge  that  the 

Srosecntion  most  prove  beyond  a  reasonable 
Dubt  that  defendant  "and  no  one  else"  com- 
mitted the  offense  was  properly  refoaed. 

2.  CaiKiNAi.  LA.W— Triai.— InsiBTicriona  — 

BEQUBSTS—lNflTXCOTIOKB  ALEEADT  OlVBH. 
In  a  prosecution  for  larceny,  it  was  not 
error  to  refuse  a  cliarge  that  the  Jnir  should 
not  consider  testimony  stricken  out  by  the  court, 
where  the  court  charged  that  defendant  waa 
to  be  tried  only  on  the  evidence  which  waa  be- 
fore tbe  Jury,  and  that  the  jury  should  not  con- 
sider evidence  which  had  been  excluded  by  the 
court 

S.  Sauk  —  Apfuoatioh  or  InsTBUcnons  to 
Cask. 

Pen.  Code,  {  484,  defines  larceny  as  a  felo- 
nious stealing,  etc.,  of  the  personal  property 
of  another.  Section  4S7  declares  that  grand 
larceny  is  committed  "(1)  when  the  property 
taken  is  of  value  exceeding  $50;  (2)  when  the 

Sroperty  Is  taken  from  the  person  of  another; 
*  *  (3>  when  the  property  taken  is"  one 
of  certain  enumerated  animals  or  articles. 
Held,  that  a  charge  de6ning  grand  larceny  In 
accordance  with  section  484  and  subdivision  1 
of  section  487,  but  failing  to  mention  subdivi- 
sions 2  and  S  of  the  latter  section,  was  not 
erroneous,  where  there  waa  no  charge  of  lar- 
ceny from  the  person,  nor  of  any  article  or 
animal  mentioned  In  subdivision  8. 

^  LAJtCEWT-^^IAI*— IwatBDCnOMS. 

In  a  prosecution  for  larceny,  where  the 
evidence  showed  that  defendant  and  his  ac- 
complices tried  to  get  tbe  prosecuting  witness 
into  a,  card  game,  bnt  were  unsuccessful,  and 
tliat  prosecunng  witness  gave  defendant  money 
with  which  to  play  cards  under  the  fear  that, 
if  he  did  not  do  so,  it  would  be  extorted  from 
him  by  force  or  violence,  but  in  no  way  par- 
^ipated  in  the  game  himself,  a  lengthy  charge 
on  tbe  sobject  of  larceny  by  trick  and  device 
was  unwarranted  by  the  evidence,  mialeading  to 
tbe  jury,  and  prejudicial  to  defendant. 
5.  Same  — Evidence— OBJEcnoNABLB  Ques- 
tions. 

In  a  prosecutioa  for  larceny,  a  queetion 
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Mked  far  ^  district  Attorney :  *Do  joa  imdw- 
stand  uiat,  if  a  man  came  to  j<m  on  the 
■treet  and  pnt  a  pistol  to  yonr  head,  and  you 
handed  out  the  money,  that  the  nrane;  be- 
lonsed  to  him?"  was  objectionable;  bat  per- 
mitting the  same  to  be  ansvered  was  not  of 
iteeIC  ground  for  reversal. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  William  P.  Law- 
lor.  Judge. 

Oearge  Roberts  waa  convicted  of  grand 
larceny,  and  appeals.  Rerersed. 

Samuel  M.  Shortrtdge  and  Frank  J. 
Morpby,  for  appellant   U.  8.  WAb,  Atty. 

Oen.,  for  tbe  People. 

HALL,  7.  The  defendant,  Roberta,  waa 
charged  with  and  convicted  of  grand  lar- 
ceny, and  this  appeal  Is  from  ttw  Judgment 
and  tbe  ordar  dmytog  his  motton  fbr  a  new 
trial. 

Defendant  claims  that  tbe  court  erred  In 
refnsing  to  give  at  request  of  defendant  the 
following  Instruction:  "Not  only  must  the 
prosecution  prove  beyond  all  reasonable 
doubt  that  the  crime  charged  baa  been  com- 
mitted, but  they  must  prove  beyond  all  rea- 
sonable doubt  that  the  defendant,  and  no 
one  else,  committed  the  offense.  In  the 
absence  of  racb  proof,  tbe  defmdant  mwt 
be  acquitted."  The  eridaMe  in  this  case 
showed  that  two  otber  persons  besides  tbe 
defendant  were  {Hreseut  and  were  concerned 
In,  and  aided  and  abetted  the  defendant  ia, 
the  commission  of  the  offense.  Under  the 
reqaeeted  Instruction  the  Jury  would  have 
been  obl^ed  to  acquit  tbe  defendant,  al- 
though convinced  that  the  three  persons 
Jointly  and  together  conmiltted  tbe  offense. 
Such  Is  not  the  law.  Tbe  instruction  was 
ivoperly  refused. 

The  defendant  requested  the  following  In- 
struction: "Often  to  prove  certain  alleged 
facts  which  have  been  made  In  your  presence 
are  not  evidence,  and  yon  should  not  take 
the  same  Into  consideration,  nor  allow  your^ 
selves  to  be  In  any  manner  Influenced  there- 
by. [Neither  sbould  the  Jury  consider  testi- 
mony stricken  out  by  the  court.]"  The  court 
refused  to  give  tbe  part  inclosed  In  brackets, 
but  gave  the  rest  Both  propositions  are 
sound  In  law,  and  might  well  have  been  given 
by  the  court  yet  we  do  not  think  any  error 
was  committed  in  tbe  refusal  thereof,  for  the 
reason  that  tbe  same  iuBtructlon  In  substance 
was  by  the  court  given  elsewhere.  Thus  the 
court  said:  "The  defendant  is  to  be  tried 
only  on  the  evidence  which  Is  before  the  Jury, 
and  not  on  suspicions  that  may  have  been 
excited  by  questions  of  counsel,  answers  to 
which  were  not  permitted."  Again  It  la 
said:  "The  court  deems  it  proper  to  admon- 
ish you  that  you  are  not  to  consider  evidence 
which  has  been  excluded  by  tbe  court  In 
determining  any  fact  In  the  case."  When 
the  Jury  were  told  that  tbe  defendant  Is  to 
be  tried  only  on  the  evidence  which  Is  be- 
fore the  Jury,  they  as  sensible  men  must 
have  understood  that  erldenoe  atricken  out 
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was  not  before  tbe  Jury,  and  evidence  ex- 
cluded may  fairly  be  said  to  include  evidence 
stricken  out 

The  court  read  to  the  Jury  aa  a  part  of  Its 
instructions  section  484,  Pen.  Code,  defining 
larceny,  and  a  [>ortlou  of  section  4S7,  as  fol- 
lows: "Grand  larceny  Is  larceny  committed 
In  either  of  tbe  following  cases:  (1)  Where 
the  property  taken  Is  of  the  value  exceeding 
$50.00"— and,  continuing.  Instructed  tbe  Jury 
aa  to  larceny  committed  by  fraud,  trick,  or 
device.  Counsel  for  the  defendant  treats  this 
as  one  Instruction,  and  objects  to  the  first 
part  for  the  reason  that  tbe  court  read  a 
portion  only  of  section  487.  In  answer  to 
tbl9  It  Is  sufficient  to  say  that  tbe  court  read 
all  of  the  section  that  was  In  any  way  per- 
tinent to  the  charge  made  In  the  information. 
There  was  no  charge  In  tbe  Information  of  a 
larceny  from  tbe  person,  neither  was  tb^« 
a  charge  of  larceny  of  any  article  or  animal 
mentioned  in  subdivision  3  of  section  487. 
It  was.  therefore,  quite  unnecessary  to  read 
subdivisions  2  and  S  of  section  487. 

As  to  the  remaining  portion  of  tbe  in- 
struction as  to  larceny  by  trick  and  device^ 
It  ia  not  contended  that  It  U  not  correct  as  an 
abstract  proposition  of  law,  but  ttiat  it  Is 
BUK^stlve  and  argumentative^  not  predicated 
on  any  evidence  In  the  case,  and  not  respon- 
sive to  the  theory  of  tbe  prosecution.  In 
Blastifield  on  Instructions  to  Juries,  it  Is 
said:  "Instructions  to  the  Jury  sbould  be  ap- 
plicable to  and  limited  to  the  evidence  addu- 
ced in  the  cause.  It  la  erroneous  to  give  In- 
structions based  on  a  state  of  facts  which 
there  Is  no  evidence  tending  to  prove,  or 
whlcb  tbe  undisputed  evidence  shows  does 
not  exist  and  It  makes  no  difference  that 
such  Instructions  contain  correct  statements 
of  tbe  law."  Section  86,  citing  many  cases. 
Again,  In  section  91,  the  same  writer  says: 
"Tbe  giving  of  an  instruction  not  supported 
by  tbe  evidence  Is  sufficient  ground  for  re- 
versal, where  It  appears  that  such  instruction 
misled,  or  might  have  misled,  the  Jury,  to  tbe 
prejudice  of  the  party  complaining.  Where 
tbe  instructions  as  a  whole  are  abstract  and 
Inapplicable  to  tbe  facts  In  Issue,  the  judg- 
ment will  be  reveraed.  If  an  Instruction 
submits  an  issue  not  warranted  by  tbe  evi- 
dence, or  Is  based  on  facts  not  In  evidence, 
or  Is  so  worded  as  to  lead  tbe  Jury  to  Infer  the 
existence  of  a  state  of  facta  entirely  at  vari- 
ance with  the  evidence,  the  error  will  almost 
Invariably  be  considered  ground  for  reversal" 
—citing  many  cases.  In  Clark  v.  State,  32 
Neb.  240,  49  N,  W,  367,  It  was  held  reversible 
error  to  instruct  the  jury  that  If  defendant 
formed  a  conspiracy  to  commit  the  crime, 
and  became  intoxicated  to  nerve  himself  to 
commit  It,  bis  Intoxication  would  be  no  ex- 
cuse; there  being  no  evidence  that  he  be- 
came intoxicated  for  such  purpose,  although 
there  was  evidence  that  he  was  Intoxicated 
at  the  time  of  committing  the  alleged  crime. 
In  People  v.  Devine,  95  Cat  227,  30  Pac.  378, 
it  U  said:  "In  some  cases  an  inapplicable 
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instruction  can  do  no  harm,  but  when  It  Is' 
liable  to  mislead  a  Jury,  to  the  prejudice  of 
one  of  the  parties,  It  becomes  as  grave  an 
error  as  though  it  were  not  correct  as  an  ab- 
stract proposition  of  law."  The  trial  court 
had  read  to  the  Jury  section  485,  Pen.  Code, 
relating  to  larceny  of  lost  and  found  prop- 
erty. There  was  no  evidence  of  the  finding 
of  any  lost  property,  and  the  giving  of  the 
Instruction  was  held  to  be  reversible  error. 
In  People  t.  Sanchez,  24  Oal.  28,  It  was  said: 
"No  instruction  should  be  given  to  a  Jury 
which  is  not  predicated  upon  some  theory 
logically  deduclble  from  at  least  some  portion 
of  the  testimony.  Sucb  InBtmctlons  are  on- 
ly calculated  to  confuse  and  mislead  the 
Jury,  and  ought  not  to  be  given." 

In  the  case  now  under  consideration  the 
court  gave  a  lengthy  instruction  of  about 
six  folios  on  the  subject  of  larceny  by 
trick  and  device,  correct  In  the  abstract, 
but.  It  Is  contended,  not  predicated  on  the 
evidence  In  the  case.  It  therefore  becomes 
necessary  to  examine  the  evidence  on  this 
point.  Perry,  the  prosecuting  witness,  tes- 
tified that  he  "was  standing  on  the  comer 
of  Fourth  and  Market  streets,  San  Francis- 
co, on  March  20tb,  when  he  was  addressed 
by  defendant,  who  asked  Perry  where  he 
was  from.  Finding  that  Perry  was  from 
Lob  Angeles  and  a  stranger  in  San  Francis- 
co, defendant  represented  that  he  also  was  a 
stranger  to  the  city.  The  two  agreed  to 
visit  the  Park  and  OllfC  Bouse  together, 
but  first  the  defendant  Induced  Perry  to  go 
with  him  to  1344  Market  street  by  the 
representation  that  he  'was  a  mining  man, 
and  had  some  specimens  of  ore  that  he  wish- 
ed to  have  assayed  by  a  friend  who  had 
an  office  at  that  place.  On  getting  to  1344 
Market  street  Perry  was,  after  some  ob- 
jection, Induced  to  go  into  the  building,  and 
after  some  hunting  they  found  the  proper 
room,  and  there  found  that  the  assayer  was 
not  in,  but  did  find  two  persons,  claimed  to 
be  strangers,  who  had  apparently  been  play- 
ing cards.  They  invited  Perry  and  defend- 
ant to  Join  the  game.  Defendant  did,  but 
Perry,  though  urged  by  defendant  refused. 
On  the  first  game  defendant  appeared  to 
win,  and  on  the  second  game  bet  what 
change  he  had,  and  then  asked  Perry  for  a 
loan  of  ?20.  Perry  refused,  whereupon 
defendant  took  from  his  pocket  a  paper 
which  be  represented  to  be  a  check  on  a 
Denver  bank,  and  showed  it  to  the  other 
parties  playing  the  game.  One  of  tbem  said 
to  Perry:  "It  Is  all  right  Let  your  friend 
have  the  money.  This  check  Is  all  right." 
Ferry  refused,  whereupon  one  of  the  parties, 
called  "the  Doctor,"  got  up  and  locked  the 
door,  and  pnt  the  key  In  his  pocket,  saying. 
In  effect,  that  lie  did  so  for  fear  his  wife 
mlj^t  call  and  catcb  him  gambling.  De> 
fendant  then  again  demanded  the  money, 
whereupon  Perry  aald«  "I  suppose  I  am  a 
victim,  and  I  will  have  to  give  you  the 
money,"  and  took  off  hla  belt;  In  which  he 


carried  bis  money,  and  gave  defendant  |20. 
On  repeated  demands  Perry  gave  to  defend- 
ant altogether  f  80,  $20  at  a  time,  all  of  which 
was  bet  by  defendant  on  his  hand,  and 
on  a  call  of  hands  was  lost  to  one  of  the 
other  players.  The  players  then  disbanded 
and  left  the  premises.  From  all  the  circum- 
stances In  evidence  It  Is  certain  that  the 
three  card  players  were  confederates.  On 
the  question  of  bow  and  why  he  parted 
with  his  money  Perry  testified  as  follows: 
"So  far  as  the  game  of  cards  was  concerned, 
I  was  not  connected  with  the  game,  or  In 
any  manner  involved  in  the  game,  as  I  was 
not  a  player  or  participant,  and  made  no  bet. 
I  lost  no  money  by  betting.  •  •  •  I 
did  not  part  with  any  of  thia  money  on  the 
strength  of  that  checlc  That  had  notliing 
to  do  with  the  parting  of  any  of  my  money. 
This  proposition  of  mines,  and  ore  and  rock 
— that  had  nothing  to  do  with  my  parting 
with  any  of  my  money.  And  nobody  sug- 
gested my  parting  with  any  money  on  ac- 
count of  any  mines  or  mining  stock.  I  part- 
ed with  $80."  On  redirect  examination  by 
the  district  attorney  he  gave  testimony  as  fol- 
lows: "I  have  said  the  defendant  asked 
me  to  lend  him  the  money.  In  response  to 
that  question  I  did  not  give  him  any  money 
when  he  asked  me  to  lend  It  to  him.  When 
I  gave  the  money  to  him  he  said:  'Let  me 
have  the  money.'  That  wag  Immediately 
after  the  door  was  locked.  I  did  not  let 
him  have  any  money  for  the  purpose  of 
having  him  play  a  game.  Q.  Tou  yourself 
took  no  part  in  the  game  at  all,  and  loaned 
blm  no  money  for  the  purpose  of  betting? 
That  Is  correct,  Is  It?  A.  Yes,  sir.  Q.  Why 
did  yon  band  over — take  off  your  belt  and 
hand  ovei^SO,  $20  at  a  time,  and  four 
dlfterent  times,  making  $80  in  all?  Why 
did  yon  do  that— hand  that  money  to  the 
defendant?  A.  Because  they  made  their  de- 
mand repeatedly  for  the  money,  and  I  felt 
that  they  would  take  the  money  If  I  did  not 
give  It  over  willingly.  I  thought  they  would 
force  me  to  give  them  the  money;  did  not 
know  whether  they  would  knock  me  In  the 
head  or  shoot  me,  but  felt  that  they  would 
take  the  money  by  force;  and  I  gave  up  the 
money  rather  than  take  chances  of  being 
Injured  In  any  way.  Q.  Did  you  part  volun- 
tarily or  willingly  with  any  of  your  m<meyT 
A.  I  did  not  Q.  I  understood  you  to  say 
you  feared.  What  kind  of  fear  was  It  you 
bad— of  what?  A.  There  were  three  men 
in  the  room,  and  I  did  not  know  whether 
they  would  knock  me  in  tbe  head,  or  shoot 
me,  or  what.  I  was  just  afraid  they  would 
OTetpower  me  In  some  way,  and  take  the 
money.  I  mean  of  personal  injury.  I  iUA 
not  have  any  weapon  of  any  kind  or  char* 
acter  on  me."  The  witness  on  bis  direct 
examination  gave  evidence  of  conduct  and 
demeanor  of  the  three  card  jdayers  tending 
to  cause  him  to  fear  an  intention,  perhaps, 
to  use  force  to  get  the  money. 
From  the  foregoing  statement!  Qt  tbe 
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prosecntlns  witness  It  will  be  seen  that  he 
completely  eliminated  from  the  case  any 
possible  grounds  for  the  theory  that  he 
parted  with  his  money  through  any  fraud, 
trick,  or  device.  Yet  the  court  In  the  in- 
struction complained  of  fully  submitted  to 
the  jury  the  Issue  as  to  whether  the  posses- 
sion of  the  money  had  been  parted  with  as 
the  result  of  fraud,  trick,  and  device.  Other 
than  the  reading  of  section  4S4,  Pen.  Code, 
defining  larceny  In  general  terms,  no  other 
explanation  of  what  constitutes  larceny  was 
given.  By  the  Instructions  of  the  court 
stress  was  laid  almost  entirely  on  the  Issue 
of  larceny  by  fraud,  trick,  and  device. 
While  we  recognize  that  It  Is  not  every  case 
of  giving  an  instruction  not  pertinent  to  the 
evidence  that  will  result  in  the  reversal  of 
a  Judgment,  we  are  of  the  opinion  tbat  the 
giving  of  the  instruction  under  discussion 
under  the  circumstances  of  this  case  was 
prejudicial  error.  The  fact  that  there  was 
evidence  in  the  case  tending  to  show  an  un- 
successful attempt  to  obtain  the  money  by 
fraud,  trick,  and  device  made  it  all  the  more 
probable  that  the  jury  was  misled  and  con- 
fused, to  the  prejudice  of  the  defendant; 
by  the  giving  of  this  instruction. 

It  Is  claimed  that  the  court  erred  In 
allowing  proof  of  the  forfeiture  of  the  de- 
fendant's ball  bond,  "owing  to  the  unlawful 
absence  of  the  defendant,"  but  this  evi- 
dence was  by  the  court  ordered  stricken  out. 

The  objection  to  the  question  put  by  the 
district  attorney,  "Do  yon  understand  If  a 
man  came  to  you  on  the  street,  and  put  a 
pistol  to  your  head,  and  you  handed  out  the 
money,  that  the  money  belonged  to  him?" 
should  have  t>een  sustained,  but  the  error 
ig  too  unimportant  to,  of  Itself,  require  a 
reversal. 

As  the  order  and  judgment  must  be  re- 
versed for  the  error  in  giving  the  Instruction 
last  herein  discussed,  It  Is  not  necessary 
to  determine  whether  or  not  the  evidence 
was  sufficient  to  sustain  the  verdict 

The  judgment  and  the  order  denying  the 
motion  for  a  new  trial  are  reversed. 

We  coBcnri  HARBISON*  P.  J.;  GOOP- 
BB,  J. 


1  Cal.  App.  U8 

LE  TOUENEUX  v.  GILIiISS  et  aL 

(Court  of  Appeal,  First  District,  Galiforafa- 
SepL  a  1906.) 

1.  OOWTHACTS — IvFOAI-TTT  OF  ColTSIDEBATIOlT— 
NOTX  FOB  MOITET  ADVANCED  FOB  LOBBTINO. 

"Lobb^injE."  which  has  a  well-defined  mean- 
ing, and  signifies  to  address  or  solicit  members 
of  a  legislative  body  for  the  purpose  of  influ- 
encinfr  their  votes,  is  contrary  to  public  policy, 
whettier  or  not  it  Is  cartied  on  in  such  manner 
as  to  constitute  a  crime  under  the  statute ;  and 
a  note  given  for  money  advanced  for  the  ex- 
p«*nsea  of  b  person  to  enable  him  to  enffase  in 
the  business  of  lobbylnur  will  not  be  ^forced. 

[Ed.  Note. — For  cases  in  point,  sea  voL  11, 
Cent.  Dig.  Contracts,  »  587-^.] 


2.  Bills  ano  Nons— Boka  Fide  Pubobabibs 

■ — BUBDEK  OF  PSOOF. 

When  the  consideration  for  a  note  Is  shown 
to  have  been  illegal,  the  bnrden  fs  cast  upon  a 
transferee,  suing  thereon,  to  show  that  he  is  a 
holder  in  good  faith  and  for  value. 

[E3d.  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Kotes,  f  1683.] 

3.  New  Trial — Sdrfribb  at  Tmal. 

The  fact  that  the  attorney  for  a  plaintiff 
failed  to  introduce  evidence  in  rebuttal  on  a 
material  issue  of  fact  created  by  defendants' 
evidence,  in  reliance  upon  the  erroneous  belief 
that  the  burden  of  proof  on  such  issue  rested 
on  the  defendant,  does  not  make  a  case  of  sur- 
prise which  will  entitle  him  to  a  new  trial. 

IKd.  Note. — For  casra  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  8  186.] 

4.  Appeal — Grant  of  New  Tbial — Abdsb  of 

DlSCHETION. 

The  making  of  an  order  granting  a  new 
trial  without  a  legal  reason  therefor  is  an  abuse 
of  discretion,  which  warrants  a  rerersai. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig,  Appeal  and  Error,  1  4038^.] 

Appeal  from  Stqierior  Court,  City  and  Coun- 
ty of  San  Frondsco;  Thomas  F.  Graham, 
Judge. 

Action  by  tanra  Le  Tonrneoz  against 
George  F.  Gilliss  and  B.  Wilson.  Defendant 
Wilson  appeals  from  an  order  granting  a 
new  trial.  Reversed, 

Drown,  Leicester  &  Drown,  for  appellant 
Charles  F.  Hanlon,  for  respondent 

COOPER,  J.  This  action  was  brought  to 
recover  upon  a  promissory  note  for  $500, 
made  by  defendants  Wilson  and  GllllsB  to 
Thomas  Eager,  the  father  and  assignor  of 
plaintiff.  The  note  was  executed  for  money 
to  be  advanced  by  Eager  to  Gillies.  Defend- 
ant Wilson  received  no  consideration  for 
signing  the  note,  but  signed  at  the  request 
of  Eager  and  as  surety  for  GUIiss.  Wilson 
alleged  as  a  defense  that  the  consideration 
for  the  note  was  a  lobbying  contract,  which 
was  illegal,  against  public  policy,  and  void. 
The  court  found  In  favor  of  Wilson  on  such 
affirmative  defense.  Thereafter  plaintiff  pro- 
posed a  statement  on  motion  for  a  new  trial, 
which  was  allowed  and  settled  by  Hon.  Ed- 
ward A.  Belcher,  the  judge  who  tried  the 
case.  The  motion  came  on  for  hearing  be- 
fore Hon.  Thomas  F.  Graham,  the  term  of 
the  Judge  who  tried  the  case  having  expired, 
and  was  granted.  From  the  order  granting 
a  new  trial,  this  appeal  is  taken. 

It  is  contended  In  support  of  tbe  action 
of  the  court  In  granting  tbe  motion  that  the 
evidence  was  not  sufficient  to  support  the  flnd- 
iugs  and  judgment,  and  tbat  for  this  reason, 
If  for  no  other,  the  order  is  correct  This 
leads  us,  necessarily.  Into  an  examination  as 
to  whether  or  not  the  consideration  for  the 
note  was  illegal  and  against  public  policy. 
The  answer  allies  tbat  imder  the  laws  of 
this  state  a  regular  session  of  the  Legislature 
was  held  In  the  dty  of  Sacramento  commen- 
cing on  tbe  first  Monday  after  the  1st  day  of 
January,  1807;  tbat  prior  to  the  commence- 
ment of  the  session*  In  the  mouth  of  Decern* 
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.  ber,  1896,  defendant  GllIIss  requested  Eager 
to  advance  and  loan  to  blm  sufficient  moneys 
to  enable  blm  to  go  to  Sacramento  and  there 
to  remain  during  the  coming  session  of  the 
Legislature  and  carry  on  the  business  ol  lob- 
bying and  soliciting  the  votes  of  members 
of  the  Legislature  for  or  against  such  bills 
or  leglBlatlTe  measures  as  might  affect  the 
interests  of  said  Gilllss  or  those  by  whom  he 
should  be  employed;  that  such  occupation  or 
business  of  lobbying  consisted  In  Influencing 
or  seeking  to  Influence  by  secret  or  corrupt 
means  the  votes  of  the  several  members  of 
the  L^^Iature  In  connection  with  or  con- 
cerning snch  bills  or  legislative  measures  as 
might  come  before  said  Legislature  for  paS' 
sage  or  action  and  as  the  said  GilUs  or  those 
by  whom  he  might  be  employed  should  be 
Interested  In;  that  In  consideration  ot  these 
matters,  and  for  the  sole  purpose  of  enabling 
the  said  Gllilss  to  go  to  Sacramento  and 
carry  on  the  said  business  of  lobbying  during 
the  said  session  of  the  Legislature,  Eager 
agreed  to  advance  and  loan  to  GlIllss  the  nec- 
essary funds,  upon  the  said  GUUss  executing 
the  note  in  controversy,  with  defendant  Wil- 
son as  surety  thereon;  that  on  the  said  agree- 
ment and  understanding,  and  solely  for  the 
purpose  of  enabling  said  GllIIss  to  get  said 
money  fw  the  purpose  of  lobbying,  the  said 
note  was  signed  by  defendant  Wilson,  all  of 
which  was  known  by  said  Eager;  that  both 
OlUIss  and  said  Eager  attended  the  said  ses* 
skm  of  the  Legislature,  and  engaged  in  the 
bnsinesB  of  lobbying  during  th«  session,  and 
co-operated  together  and  Shared  the  profits 
of  anch  business.  The  evldwce  fn  support 
of  the  allegations  of  the  answer  la  found  prln- 
c^lly  in  tbe  deposlticHi  of  defendant  Wilson, 
and  la  -wfttiont  conflict  It  shows  In  aub- 
stance  that  Eager  and  GlUisa  came  to  defend- 
ant WilBOD  and  atated  that  they  wanted  to  go 
to  Sacramento  and  engage  in  the  lobbying 
bnslnesa,  that  Onilss  was  wltbont  money, 
and  that  Eager  would  fnmlsh  the  money  If 
Wilson  -woold  sign  the  note.  The  money  was 
to  be  expended  for  Gllliss*  expenses  in  lobby- 
ing. Eager  said  that  Gilllss  had  had  a  great 
deal  of  experience,  and  that  the  two  would 
make  a  strong  team  In  Sacramento.  He  told 
Wilson  that  the  money  was  to  be  used  fc^ 
the  purpose  of  paying  the  expenses  of  lobby- 
ing at  Sacramento,  and  that  he  would  ad- 
vance the  money  to  Gilllss  for  such  purpose. 
Wilson  aald  that  by  lobbying  they  meant  In- 
fluencing the  Legislature  to  vote  for  a  bill  or 
against  it  in  any  way  that  the  vote  of  the 
l^slator  could  be  reached,  and  that  It  was 
distinctly  understood  that  the  money  to  be 
advanced  on  the  note  was  to  be  used  only  for 
the  purpose  of  lobbying.  The  witness  Rog- 
ers testlfled:  That  he  saw  Gilllss  at  Sacra- 
mento when  the  Legislature  met  and  that  he 
stayed  with  witness  and  Eager  off  and  on  until 
the  Legislature  adjourned.  That  "Gllliss 
and  Eager  were  working  together.  They 
were  up  there  lobbying  for  different  meos- 
ureSf  doing  work  for  anybody  they  could  get 


It  to  do  for.  I  think  they  together  had  some 
work  for  the  railroad  company  there."  The 
witness  further  testified  that  they  (Eager  and 
Gilllss)  asked  him  to  help  them  with  the 
"scalpers'  bill."  and  that  "Gllliss'  business 
there  was  well  known  to  everybody,  for  he 
was  there  to  look  after  the  affairs  of  the  rail- 
road company,  and  Mr.  Stowe  sent  him  up 
there,  which  is  a  fact,  to  attend  to  any  busi- 
ness of  the  railroad  company  before  the  Leg- 
islature." The  witness  Wilcox  testified  that 
Eager  wanted  him  (the  witness)  to  Intro- 
duce Eager  to  members  of  the  Legislature, 
and  that  he  Introduced  both  Eager  and  Gilllss 
to  various  members;  that  they  (Eager  and 
Gllliss)  agreed  to  pay  witness  for  his  serv- 
ices In  introducing  them  to  the  friends  and 
memb^s,  and  for  his  conversation  favorable 
to  the  bill  they  had  up;  and  that  they  did 
make  him  two  small  payments  at  the  Lick 
House,  in  San  Francisco,  after  the  session 
closed. 

Ooiinsel  for  respondent  contends  that  lob- 
bying may  be  lawful,  legal,  and  honorable, 
provided  secret  and  corrupt  means  are  not 
resorted  to,  and  that  the  evidence  does  not 
show  that  any  member  of  the  legislature 
was  approached  by  secret  or  corrupt  means. 
Our  Constitution  provides  (section  35,  art  4): 
*'Any  person  who  seeks  to  Influence  the  vote 
of  a  member  of  the  Legislature  by  bribery, 
promise  of  reward,  intimidation  or  other  dis- 
honest means  shall  be  guilty  of  lobbying, 
which  la  hereby  declared  a  felony."  And 
section  89  of  the  Penal  Code  provides:  "Everr 
person  who  obtains  or  seeks  to  obtain  money 
or  other  thing  of  value  from  another  person 
upon  a  pretense,  claim,  or  representation 
that  he  can  or  will  Improperly  Influence  In 
any  manner  the  action  of  any  member  of  a 
legislative  body  In  regard  to  any  vote  or  leg- 
islative matter  is  guilty  of  a  felony."  We 
cannot  adopt  the  views  of  counsel  for  respond- 
ent as  to  the  word  "lobbying"  being  used  In 
a  "good  sense."  The  term  "lobbying"  has  a 
well-defined  meaning  in  this  country,  and 
signifies  to  addresa  or  solicit  members  of  a 
legislative  body,  in  the  lobby  or  elsewhere, 
with  the  purpose  of  Influencing  their  votes. 
Black's  Law  Die. ;  County  of  Colusa  v.  Welch, 
122  Cal.  431,  55  Pac.  243.  It  makes  no  differ- 
ence that  the  contract  did  not  provide  for 
acta  to  be  done  within  the  prohibition  of  the 
Constitution.  It  was  the  object  and  purpose 
of  the  parties  in  giving  the  note  to  provide 
means  to  enable  GllHss  to  engage  in  the  bnsl- 
ness  of  lobbying.  He  would  not  be  presumed 
to  engage  In  the  business  without  compensa- 
tion from  the  parties  desiring  his  services. 
It  Is  not  the  policy  of  the  law  that  the  mem- 
bers of  the  Legislature  should  be  subjected 
to  the  personal  solicitation,  during  the  ses- 
sion, of  experienced  and  paid  lobbyists.  Men 
who  are  paid  to  influence  legislation,  and  who 
become  acquainted  with  and  culttrate  the 
friendship  of  membere  through  dinners, 
wines,  cigars,  and  personal  attention,  are 
certainly  not  assisting  the  state  In  proror- 
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lug  good  legislation.  If  such  men  escape  pob- 
Uc  prosecutloD,  It  is  no  reason  that  the  time 
of  the  conrts  shonid  be  taken  up  In  aiding 
and  aealstlng  them  in  relation  to  their  ne- 
farious business.  Courts  will  not  permit 
themselves  to  be  used  for  the  purpose  of  aid- 
ing or  enforcing  such  contracts.-  If  such  per- 
sons escape  punishment  through  a  public 
prosecution^  they  may  comsider  themselves 
fortunate. 

In  the  early  case  of  Martin  v.  Wade,  37 
Cal.  168,  It  was  held  that  a  promissory  note 
given  for  moneys  loaned  to  the  promisor  for 
the  purpose  of  cabling  him  to  pay  the  ex- 
penses of  securing  his  election  to  a  public  of- 
fice Is  void,  because  the  consideration  was 
against  public  policy.  The  court  quoted  the 
language  of  Mr.  Chief  Justice  WUmot  in 
Collins  r.  Blantem,  2  Wilson,  341:  "You 
6hall  not  stipulate  for  iniquity.  All  writers 
upon  our  law  agree  In  this:  No  polluted 
hand  shall  touch  the  pure  fountains  of  Jus- 
tice. Whoever  Is  a  party  to  an  unlawful 
contract;  If  he  hath  once  paid  the  money 
stipulated  to  be  paid  In  pursuance  thereof, 
be  shall  not  have  the  help  of  a  court  to 
fetch  it  back  again.  You  shall  not  have 
a  right  of  action  where  yon  come  Into  court 
ef  justice  In  this  unclean  manner  to  recover 
It  back."  In  County  of  Colusa  v.  Welch, 
122  Cal.  428,  55  Pac.  248,  it  was  held  that 
the  board  of  supervisors  of  a  county  had  no 
authority  to  employ  special  counsel  for  the 
purpose  of  Influencing  members  of  the  Leg- 
islature with  respect  to  pending  legislation 
affecting  the  Inrterests  of  the  county.  The 
court  said:  "The  statute  making  certain 
lobby  practices  criminal  does  not  by  Im- 
plication legalize  others  not  within  the 
purview  of  the  criminal  law,  which  are  void 
as  against  public  policy.  •  •  *  The  lan- 
guage of  the  complaint  is,  as  before  stated,  as 
follows:  That,  If  the  sum  of  $1,000  'was 
agreed  to  be  paid  to  said  Spra^rue,  It  was  to 
-secure,  by  means  of  personal  solicitation,  and 
by  means  of  private  Interviews  with  members 
of  the  Legislature  of  California,  and  by  means 
of  lobbying,  the  defeat  of  said  senate  bill.' 
These  allegations  bring  the  case  within  the 
rule  enunciated  by  Cooley  as  being  void.  The 
teitn  'lobbying*  has  a  well-defined  meaning  in 
this  country,  and  signifies  to  address  or  so- 
ndt  members  of  a  I^slatlve  body.  In  the 
lobby  or  elsewhere,  for  the  purpose  of  Influ- 
eodng  their  votes."  In  Ball  t.  Putnam,  123 
Gal.  134,  55  Pac.  773,  the  action  was  upon  a 
pFtHHlssory  note.  It  appeared  that  the  note 
had  been  given  fbr  money  to  be  used  in  con- 
nection with  the  division  of  Colusa  county 
and  the  creatl<m  of  Glenn  county  therefrom. 
While  the  case  was  reversed  for  erroneous 
mllng,  the  court  saU:  "There  Is  evidence  in 
the  record  tending  to  show  that  the  contract 
which  lay  at  the  bottom  of  all  the  transac- 
tlons  between  these  parties  was  a  contract 
void  as  against  public  poUey.  Not  mough 
appears  to  Justify  this  court  tai  saying  that 
«vch  is  tbe  fad;  but  enough  appears  to  call 


for  rigid  Inquiry  by  the  trial  Judge,  and  1^ 
after  such  Inquiry,  the  evidence  elicited  leads 
him  to  believe  that  such  Is  the  fact,  he  Will 
withhold  all  relief  In  this  action;  for  a  con- 
tract which  is  against  public  policy,  good 
morals,  or  the  express  mandate  of  the  law 
cannot  be  made  the  basis  of  any  actlcm,  legal 
or  equitable.  Neither  tbe  silence  nor  the 
consent  of  the  parties  to  It  justtfles  tbe  court 
in  retaining  JurlsdlctloQ  of  such  action."  It 
is  unnecessary  to  further  discuss  the  authori- 
ties, but  the  following  are  a  few  of  the  many 
that  sustain  the  proposition:  Dunham  v. 
Hastings  Pavement  Co.  (Sup.)  97  N.  Y.  Supp. 
632;  Tool  Co.  v.  Norrls,  6»  U.  S.  45,  17  L.  Ed. 
868;  Sweeney  v.  Md^eod,  16  Or.  330,  IS 
Pac.  275;  Kansas  Pacific  By.  Co.  v.  HcCk^, 
8  Kan.  538;  Chippewa  T.  &  S.  By.  Co.  v. 
Chicago,  St.  Paul  &  O.  By.  Co.,  75  Wis.  224 
44  N.  W.  17,  6  L.  R.  A.  601;  McDonald  v 
Bnckstaff  (Neb.)  76  N.  W.  476;  Bose  v.  Truaj.. 
21  Barb.  361 ;  Powers  v.  Skinner,  34  Vt  274 
80  Am.  Dec.  677. 

The  defendant  Wilson  having  proven  that 
the  consideration  for  the  note  was  lll^al,  the 
law  Immediately  [»resumed  that  tbe  plaintiff 
stood  in  the  shoes  of  Eager,  and  the  burden 
of  proving  that  she  was  a  holder  In  good  falt)r 
and  for  value  was  then  cast  upon  her. 
Daniel  on  N^.  Inst.  (4th  Kd.)  {  769a,  p.  766 1 
Fuller  T.  Hutchlngs,  10  Cal.  528,  70  Am.  Dec. 
746 ;  Graham  v.  Larimer,  83  Cal.  173,  23  Paa 
286;  Jordan  v.  Grover,  99  Cal.  194,  33  Pac. 
889.  It  Is  therefore  evident  that  the  defend- 
ant Wilson  introduced  ample  evidence  to  sop* 
port  the  Judgment  In  his  behalf. 

Bespondent  contends  that  the  court  was 
Justified  in  granting  the  motion  for  a  new 
trial  on  the  ground  of  surprise.  We  have 
carefully  read  the  affidavits,  and  our  opinion 
is  that  no  such  surprise  is  shown  as  would 
In  law  Justify  the  order.  The  surprise,  as 
stated  by  counsel  in  his  brief.  Is:  "On  the 
trial  of  facts  In  the  lower  court  the  Judge 
[Belcher]  and  counsel  led  us  to  believe  that, 
unless  defendant  Wilson  assumed  tbe  burden 
and  proved  affirmatively  that  plaintiff  knew 
the  facts  of  the  defense  of  bad  consideration, 
the  Judgment  would  be  entered  In  favor  of 
plaintiff  for  the  amount  due  on  her  note,  and 
thus  stopped  plaintiff  from  Introducing  her 
depositions  on  file,  by  which  she  conld  prove 
her  innocence,  provided  the  law  required  her 
to  assume  such  a  burden.  Judge  Graham 
holds  such  a  course  of  fooling  an  attorney 
warrants  the  granting  of  a  new  trial."  It 
appears  from  the  record  that,  when  defend- 
ant's counsel  was  introducing  evidence  to 
prove  that  Eager  and  GIlUss  were  engaged  In 
lobbying  in  Sacramento,  plaintiff's  counsel 
stated  that  he  would  object  to  the  evidence  as 
immaterial,  unless  the  defendant  could  prove 
affirmatively  that  plaintiff  knew  of  It.  The 
Judge  remarked  that  the  objection  would  be 
good,  unless  plaintiff  was  connected  with  it 
Thereupon  plaintiff's  counsel  said,  "Does 
counsel  promise  that  my  client  knew  of  this 
that  the  witness  la  teatlty\ngT'  Counsel  for 
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defctadant  rolled,  **W9  ^»eet  to  Bbow-  that 
to  a  certain  extent"  Oounsel  for  plalntlfl 
replied,  "On  that  promise,  all  right"  Cotin< 
eel  for  WUsim  replied,  "If  it  la  necessary  for 
ns  to  prove  that  we  will  prove  it"  The 
lodge  remarfced  that  the  t^itlmony  would 
"have  no  materiality  nnleas  thwe  Is  a  con- 
nection made."  Then,  af^  the  testimony  on 
b^lf  of  Wilson  was  dosed,  the  following  ; 
proceedings  took  place:  "Ckninsel  fOr  Plain- 
tiff: Where  is  joor  testimony  that  you 
promised  the  conrt  that  my  client  knew  all 
about  it?  Counsel  for  Defoidant:  I  rest 
Counsel  for  Kalntlff:  I  submit  counsel  has 
not  kept  blB  promise.  I  move  to  strike  out 
the  testimony  of  WHcox  and  RoKers  on  the 
ground  that  this  testimony  was  let  In  on  the 
promise  to  the  court  that  be  would  supply  the 
proof  connecting  the  plaintiff  with  the  testi- 
mony, showing  that  she  knew  the  facts. 
Ootmsel  for  Defendant:  I  desire  to  be  heard 
on  that  That  Is  the  very  point.  The 
Court:  Counsel  desires  to  be  heard  on  that 
Have  you  any  further  rebuttal  testimony? 
Counsel  for  Plaintiff:  I  move  to  strike  out 
the  testimony  of  these  two  witnesses.  There 
are  two  d^Kwitions,  being  plaintifTs  and  Mr. 
Bager's,  on  file  not  read.  I  move  to  strike 
out  the  testimony  of  Mr.  Wilcox  and  Mr. 
Rogers.  The  Court:  I  understand  that — 
Conusel  for  Plaintiff  (interrupting):  I  want 
a  decision  on  that  The  Conrt:  That  will  be 
taken  under  advisement  Counsel  for  De- 
fendant: I  don't  want  to  be  heard  In  the 
matter  till  we  close  the  case.  Counsel  for 
Plaintiff:  The  authorities  I  have —  The 
Conrt  (interrupting);  I  would  like  to  have 
you  produce  the  matter  in  writing.  Are  the 
proofs  in?  Counsel  for  Plaintiff:  I  would 
like  a  decision  on  this  motion  before  I  deter- 
mine whether  I  read  the  depositions  or  not 
I  think  your  honor  will  rule  with  me.  Tbe 
Court:  If  I  pass  on  the  matter  now,  I  will 
deny  the  motion.  I  will  pass  on  it  now  and 
deny  it  Counsel  for  Plaintiff:  Take  an  ex- 
ception. I  will  rest  my  case.  The  dep- 
positions  show  she  bought  this  note  for  value. 
Oounsel  for  Defendant:  Do  yon  rest? 
Counsel  for  Plaintiff:   Yes,  sir." 

Tbe  above  does  not  show  that  counsel  was 
surprised,  or  lulled  into  a  belief  that  a  cer- 
tain thing  existed  by  which  he  was  deceived. 
Counsel  for  defendant  Introduced  sufficient 
evidence  to  shift  the  burden  upon  plaintiff 
to  show  that  she  was  a  holder  of  the  note 
in  good  faith  without  notice.  He  had  not 
promised  to  Introduce  more.  The  court  ruled 
against  plaintiff  on  tbe  motion  to  strike  oat. 
Not  only  this,  but  plaintiff's  counsel  was 
asked,  both  by  the  court  and  tbe  defendant's 
attorney,  if  the  proofs  were  in  and  If  he 
rested.  He  was  not  deceived  as  to  any  fact, 
or  as  to  tbe  rulings  made.  He  evidently 
entertained  the  view,  and  acted  upon  It  that 
the  defendant  had  to  prove  that  plaintiff  had 
knowledge  of  the  consideration  for  the  note, 
and  that  sitch  consideration  was  illegal.  Ha 
«M  ttlstaken  in  this  view  of  the  law,  but 


BEPOBTBS.  (CoL 

that  was  no  ground  for  relief  after  the  case 
bad  been  finally  submitted  and  decided.  No 
doubt  If  he  bad  asked  within  a  reasonable 
time  after  the  submlaslon  to  have  such  sub- 
mission set  aside  upon  terms,  and  bad  made 
a  pr<^r  showing,  tbe  trial  Judge  would  have 
relieved  him.  But  In  tbe  trial  of  cases 
counsel  deal  at  swiurds*  length.  Badi  one 
relies  upon  his  own  knowledge  of  the  law, 
and  the  evidence  which  be  deems  essential. 
If,  after  a  case  had  been  Bohmltted  and 
decided,  tbe  losing  party  could  have  the 
Judgment  set  aside  because  he  acted  upon  an 
OTTonous  view  of  tlie  law,  tbore  would  be  no 
end  to  litigation.  Thwe  have  been  times,  no 
doubt  In  the  experience  of  every  lawyer, 
when  be  would  have  lUced  to  have  been 
relieved  of  a  sitnatlcm  brought  about  by  his 
failure  to  do  tbe  proper  thing  at  the  pr(q>er 
time.  But  after  Judgment  it  Is  too  late  Ua 
relief  on  such  ground.  Fuller  t.  Hatchings, 
10  GaL  S2S,  70  Am.  Dee.  746;  Santa  Cms  B. 
P.  Co.  V.  Bowleg  104  GaL  287,  37  Fac.  1»34. 

In  the  above  discussion  we  have  considered 
tbe  affidavits,  without  passlns  upon  the  ob- 
Jectlim  that  they  are  not  properly  aatbent^ 
cated.  It  was  not  prejudical  error  to  allow 
tbe  witness  WUcox  to  testify  to  tbe  effect 
that  Sager  told  him.  while  in  Sacrammtow 
that  be  was  engaged  In  tbe  business  of  lobby- 
ing. Declarations  of  Eager  would  be  ad- 
missible against  bimself,  and  we  cannot 
say  they  would  not  be  admissible  as  against 
plaintiff,  If  plaintiff  la  conceded  to  have 
known  the  Illegality  ot  tbe  considaatlon  and 
the  purposes  for  wblcb  tbe  note  was  given. 
Not  only  tbl^  bnt  tbe  witness  testlfled  else- 
where without  objection  that  he  saw  Eagw 
and  OlIIIss  almost  werj  day  tolklng  to  mon- 
bers,  «ntwtalning  tbem  with  drinks,  dgara, 
and  dinners;  that  ttiey  ^ployed  witness  in 
connection  with  tbe  "scalpers'  bill."  His 
lai^nage  la:  *'I  was  onployed,  first  to  Intro- 
duce them  to  all  tbe  memliers  I  knew,  and, 
secondly,  to  feel'  all  the  monbers  bow  they- 
stood  on  tbe  prcvosltion,  whether  for  vr 
against  It  and  whetha  tbc^  could  be 
suaded*  or  not"  It  thus  appears,  without  the 
declaratl(ms  of  Eager,  that  he  was  at  Sacra- 
mento engaged  In  lobbying.  Tbe  mat^lal 
question  was  as  to  the  consideration  for 
wbidi  the  note  was  givrau  Concerning  this 
there  Is  no  conflict  As  to  whethw  the 
parties  carried  out  their  agreement  to  am- 
duct  a  lobbying  InulneBS  <x  not  is  not  very 
material. 

We  have  not  overlooked  tbe  fact  that  all 
presumptions  are  In  tavoe  of  the  order  made 
by  the  trial  court ;  that  if  it  can  be  affirmed 
here  upon  any  statutory  ground  included  In 
the  notice  and  properly  In  tbe  record,  it  will 
be  done;  and  that  it  must  appear  that  tbe 
court  abused  Its  discretion  in  making  the 
order.  But  where  tbe  court  grants  a  new 
trial  without  any  legal  reason  fw  so  doing. 
Its  discretion  has  been  abused. 

The  order  is  reversed. 

.We  concur:   HABRISON,  P.  J. ;  HALL,  J. 
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<t  Cftl.  Unrap.  8S9> 

ALBION  LUMBER  CO.  f.  CALIFORNIA 
BRIDGE  ft  GONSTRUOTION  GO. 

et  al. 

<Coiirt  of  AppM),  First  Plstriet.  CbUtonla. 

AFPCAir-FiM  DXHOft- Comruoznra  Btzduob- 

Beview. 

FindiDgs  of  the  trial  court  on  a  question  of 
fact,  t)afied  on  coDflictlng  avidenct,  will  not  bo 
disturbed  on  appeaL 

-lEd.  Note.— For  cases  in  point,  see  vol.  8; 
C«nt.  Die.  Appeal  and  Error.  U 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 

Action  by  the  Albion  Lnmber  Company 
•salnat  tbe  Caltfornla  Bridge  &  Coiutnietlon 
Company  and  othera.  From  an  cider  deny* 
Ins  defendant's  motion  for  m.  nnr  trial,  tbcy 
•mpeaL  AlBrmed. 

W.  Lair  Hill,  for  appellant!.  Albert  H. 
BlUot  and  Edward  H:  Stumik  for  reapond- 
•nt 

HALL,  J.  Ai^>eal  trvm  crd«r  denying 
defendant's  motion  for  a  new  trial.  Tbe 
motion  was  made  on  the  ground  of  Itunffi- 
cien<7  of  tbe  erfdence  to  Jnatl^  certain  find- 
ings. The  labor  of  the  conrt  In  thla  caae  la 
very  greatly  rednced  1^  tb»  frank  admission 
on  the  part  of  the  ooonaei  for  appellant  tbat 
iQMn  all  points  sare  one  tbere  was  a  snb- 
•tantlal  conflict  of  testimony,  nw  snlt  is 
to  recoTer  a  balance  of  9486.04  alleged  to  be 
nnpald  upon  an  account  for  lumber  famished 
defendant  by  plaintiff  for  certain  work  done 
by  defendant  at  San  Rafael.  The  defendant 
claims  ttiat  the  court  should  hare  allowed 
defendant  a  credit  for  $183.92,  loss  upon  cer- 
tain plies  furnished  defendant  by  plalntlfl, 
through  one  Pierce,  for  a  job  dona  by  de- 
fendant near  Fresno. 

Upon  this  point  the  testimony  of  A.  W. 
Bnrrell  was  to  the  effect  that  plaintiff  agreed 
to  furnish  for  the  Fresno  Job,  among  other 
ttiings,  plies;  fbat  before  the  plies  were  ship- 
ped defendant  was  to  have  been  notified,  so 
that  the  piles  might  be  Inspected  at  San  Fran- 
cisco ;  tbat  defendant  was  so  notified,  save  as 
to  two  car  loads,  24  piles  In  number,  and  that 
after  the  shipment  of  these  two  car  loads, 
and  before  dellTery  at  Sanger  (a  point  near 
Fresno) ,  it  was  dlscorered  that  they  were  not 
according  to  tbe  description  of  piles  which 
were  to  be  famished,  and  thereupon  he  noti- 
fied Mclntyre  (the  repres«itatlTe  of  the 
plalntUr)  and  asked  to  have  the  piles  return- 
ed and  suitable  piles  put  In  tbelr  place;  that 
Mclntyre  saM  It  would  not  pay  to  ship  them 
back  there  (San  Francisco),  and  directed 
hbn  to  sell  them  to  tbe  best  adrantage  be 
could,  or  make  sudb  use  of  them  as  the  com- 
pany could  make,  and  the  Albion  Lumber 
Company  would  "stand  the  loss."  Tbe  wlt^ 
ness  farther  tsstlfled  as  to  what  be  did  do 
with  th»  pUea  In  question,  and  to  tbe  effect 
tbat  It  resulted  In  a  loss  of  $183.92.  On 
Ola  pola^  liowtTar,  tha  tMttinonr  9t  Jfelik- 


tyre,  who  represented  Uw  plalntlfr.  la  set 
forth  aa  follows:  "Tbe  lumber  and  plies 
sold  to  Pteroe  [referring  to  tbe  lumber  and 
plies  ftUDlshed  defendant  fttr  the  Fr«sno 
Job)  were  all  shipped  as  oi^ered,  and  were 
all  Inspected  in  San  Prandaco  befMra  being 
shipped,  and  were  all  of  the  tiiaracter  <nder- 
ed,  aod  no  objection  was  erer  made  ttiereUh 
The  witness  denied  that  be  ever  directed 
Mr.  Barren  to  sell  or  use  any  dtfecttve  piles, 
or  erer  stated  that  the  Albion  Lumber  Com- 
pany would  stand  any  loss  tot  defectlTe  pUea, 
and  denied  tbat  A.  W.  Borrell,  or  the  Call- 
forala  Bridge  &  Constmctlon  Company,  or  GL 
C  Pierce  ever  made  any  claim  for  dtfeetlT* 
piles.**  There  is  thus  a  direct  confilct  be- 
tween the  testimony  of  Borrell  and  Mclntyro 
upon  tbe  question  at  Issue.  We  cannot  inter- 
fere with  the  decision  of  the  trial  court  upon 
a  queetloa  of  fMt,  whwe  there  la  a  anbstan- 
tlal  conflict  In  tbe  cnrldence. 

The  order  denying  tbe  motion  for  a  new 
trial  la  afllrmed. 

We  ooncvt  IIABRISON,  P.  J.;  OOOP- 

.    "^^^     (7  cal.  tmrap.  233) 

ECHINDLER  r.  GREBN  et  aL* 

(Court  of  Appeal,  Third  Dfatrlct.  California. 
KoT.  Ifl,  1905.) 

1.  ConTKACTS  —  COHSTBUCnOir  — -  lUPUED 
AOKCKlfENTS. 

Where  there  Is  no  proTlalon  In  a  bnildfnc 
contract  as  to  bow  windows  are  to  be  i^acea 
there  Is  an  Implied  ejcreement  that  tlHV  staal* 
be  placed  in  a  workmanlike  manner. 
_  [Ed,  NotSi^For  cases  in  point;  see  toL  11, 
Cent  Dig.  Contracts,  I  877.] 

2.  8am  —  PiaroBUAifca  —  Daracrs  — Riqht 

TO  O>HFENSATI01T. 

Where  a  contractor  falls  to  complete  his 
contract,  eren  though  anch  failore  Is  a  trivial 
▼ariauce,  he  must  have  acted  in  good  faith  and 
honestlj  have  endeavored  to  complete  hJs  work 
properly  before  he  can  recover  therefor.  If  the 
trivial  variance  la  sach  as  to  entitle  tbe  other 
party  to  damagss  to  cnnplete  tbe  work  or  make 
It  as  It  shotOdbe. 

8.  Mecharics*  Lienb—  BnroBOEicxNT  —  Ap^ 
pEAii — DisposnToir  or  GAuaa— Monncub* 
HON  <ar  Jnosaiurr. 

Wher&  In  a  snlt  to  enforce  a  mecbanlc*a 
lien,  tbe  Mwer  court  found  tbat  defendants 
owed  plaintiff  a  certain  sum  and  awarded  him 
a  lien  therefor,  and  defendants  foond  no  fault 
with  the  amount  awarded  plaintiff,  but  aK>ealed 
OQ  the  ground  that  plaintiff  was  not  entitled 
to  a  lien,  and  all  tlie  evidence  and  proceedines 
had  on  the  trial  were  brought  before  the  appM- 
lete  court  for  review,  that  court,  on  setting 
aside  tbe  judgment  for  error  in  giving  plaintiff 
a  lien,  would  not  remand  the  case  for  a  new, 
trial,  but  woald  direct  the  Iowa  court  to  modi> 
tbe  Judgment  by  striking  therefrom  the  pro- 
risions  for  a  lien  and  to  enter  a  personal 

Jidgment  in  plaintiff's  favor  for  tbe  sum  found 
oe. 

On  application  tax  rtiiearing.  Denied. 
For  fnm»  opinion,  aee  82  Faa  S4L 

BUCKLES.  J.  This  sppllcatlon  for  re- 
hearing In  this  case  pretends  to  be  based 
upon  the  ground  that  this  court  In  the  orlgt- 
^elwartag  grmam  ty.  gapreme  Oeurt  Jaoiiafi 
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nsl  opinion  In  the  ense^  filed  August  14,  190B 
(82  Fac.  841).  committed  error  in  holding  tliat 
tbs  placing  oC  two  windows  in  the  basemoit 
Htory  of  the  house  not  Immediately  under 
tlie  windows  in  the  story  abore  was 
unworkmanlike  and  was  not  satisfactory 
to  defendants  and  was  not  a  trivial  imper- 
fection. These  windows  constituted  a  part 
of  the  omamsitation  of  this  little  house,  as 
well  as  of  Its  constituent  parts.  Ornamen- 
tation is  as  much  a  matter  of  substance  as 
any  of  the  constituent  parts,  such  as  light 
and  ventilation.  The  testimony  In  the  case 
showed,  and  the  court  below  found,  "that 
the  two  windows  placed  plalntUT  In  the 
front  portion  of  the  basement  story  of  said 
house  were  not  directly  underneath  the  two 
fnmt  windows  of  the  upper  portion  of  said 
house,  which  upper  portion  consisted  of  the 
old  house  after  the  same  had  been  raised, 
and  that  the  placing  of  such  windows  In  this 
manner  was  not  workmanlike."  The  tes- 
timony supports  the  above  finding;  but  this 
court  found,  further,  "that  the  failure  of 
plaintiff  to  place  said  windows  tn  the  base- 
ment In  a  direct  line  underneath  the  two 
windows  of  the  npper  portion  of  said  house 
is  a  trivial  Imperfection."  There  is  no  evi- 
dence whatever  to  support  this  finding,  and 
no  inflerlble  rule  of  law  commanding  such 
deduction.   Harlan  v.  Stufflebeem,  87  Cal. 

26  Pac.  680.  The  evidence  Is  that,  as 
soon  as  defendants  noticed  that  the  windows 
were  not  proparly  placed,  the  attention  of  the 
plaintiff  was  called  tp  it  He  was  then  and 
repeatedly  thereafter  requested  to  chaoge 
the  windows  and  place  them  immediately 
under  the  ones  above,  but  be  refused  to  do  sa 
When  told  that  another  would  be  employed 
to  change  the  positions  of  the  windows  and 
the  coat  thereof  would  be  deducted  from  what 
was  due  plaintiff,  he  replied  he  could  do 
better  to  go  to  court,  as  defendants  would 
have  to  pay  counsel  fees  and  other  expenses. 
The  evld^ce  shows  the  cost  of  changing  the 
windows  and  placing  them  as  they  should  be 
to  exceed  $10. 

It  is  true  there  was  no  provision  In  the 
contract  as  to  how  these  windows  were  to  be 
placed,  but  there  was  impliedly  in  plalDtUTs 
contract  an  agreement  that  his  work  should 
be  done  In  a  workmanlike  manner,  and  these 
windows  were  not  placed  in  a  workmanlike 
manoor,  and  the  failure  to  place  them  prop- 
erly seems  to  indicate  a  want  of  good  faith. 
In  a  Pennsylvania  case,  decided  in  Gillespie 
Tool  Co,  123  Pa.  26,  16  Aa  87,  it  Is  said: 
'*The  equitable  doctrine  of  substantial  per- 
formance Is  Intended  for  the  protection  and 
relief  of  those  who  tiave  faithfully  and  hon- 
estly endeavored  to  i>erform  their  contracts 
in  all  material  and  substantial  particulars, 
wo  that  their  right  to  compensation  may  not 
be  forfeited  by  reason  of  mere  technical,  in- 
adequate, or  unimportant  omissions  or  de- 
fects. It  Is  incumbent  on  him  who  Invokes 
Its  protection  to  present  a  case  In  which 
tbere  hu  been  no  willful  omission  or  d*> 


partnre  from  the  terms  of  his  contract** 
The  spirit  manifested  by  this  plaintiff,  when 
his  attentlMi  waa  called  to  ttie  unworkman* 
like  manner  of  setting  the  front  windows, 
would  indicate  a  wUlfulness,  and  not  an 
honest  endeavor  to  complete  bis  work  in  a 
workmanlike  manner.  In  Harlan  v.  Stnffle- 
beem,  87  Cal.  511, 25  Pac  687.  the  court  says : 
"If  there  has  been  no  willful  departure  from 
its  provisions,  and  no  omission  of  any  of  its 
essentlai  parts,  and  the  contractor  has  In 
good  faith  performed  all  of  Its  substantive 
terms,  be  will  not  be  held  to  have  forfedted 
his  right  to  a  recovory  by  reason  of  trivial 
defects  or  imperfections  In  the  work  per- 
formed. If  the  (nnlssion  or  imperfection  Is 
so  sUglft  that  it  cannot  be  regarded  aa  an 
integral  or  substantive  part  of  the  original 
contract  ftnd  the  other  party  can  be  oompoi- 
sated  therefor  by  a  recoupment  for  damages^ 
the  contractor  does  not  lose  his  right  of  ac- 
tion"— dting  numerous  cases.  That  case 
was  before  the  Supreme  Court  on  the  Judg- 
ment roll  alone,  where  the  court  was  unable 
to  view  the  evidence  b^ra  the  tower  court 
and  the  court  aaid:  "In  the  absence  of  the 
testimoi^  upon  this  point,  we  are  bound  to 
assume  that.  It  was  sufllci^t  to  support  the 
finding  that  the  plaintlfls  substantially  com- 
pleted their  contract  ss  also  the  finding  that 
the  defendants  would  be  fully  compensated 
toe  any  imperfection  in  the  work  by  dedncting 
$S  from  the  contract  price."  But  in  the  case 
at  bar  the  testimony  is  before  us,  and  we  do 
not  believe  It  supports  the  finding  "that  the 
tallnre  of  the  plaintiff  to  place  said  windows 
in  the  basement  In  a  direct  line  underneath 
the  two  windows  of  the  upper  portion  of  said 
bouse  is  a  trivial  imperfection" ;  that  la,  it 
such  can  be  considered  a  finding  of  fact  In 
Perry  t.  QuaiAenburtt.  106  OaL  807,  88  Pac. 
742,  the  court  said :  "In  such  case  tiiere  must 
be  a  substantial  performance  of  svoy  ma- 
terial covenant  In  the  contract  and  the  fail- 
ure must  not  have  resulted  from  design  or 
bad  faith,  and  whether  these  facts  exist  Is  a 
matter  to  be  determined  by  the  jury,  or  th* 
court  sitting  as  a  Jury.  Substantial  perform- 
ance must  be  found." 

Carpenter  r.  Ibbetson.  81  Pac  1114.  dted 
1^  respondeat,  is  ft  case  where  the  contract 
price  was  $1,000  and  to  be  paid  before  the 
w<»k  begun,  and  f900  was  so  paid,  Tti»a 
waa  extra  work  amounting  to  $900.  Pay>> 
ment  was  refused,  and  tiie  contractor  broo^ 
suit  ailing  completion  of  the  work,  whldi 
was  Inside  work.  Ths  answw  denies  tb* 
oompletikm  or  performance  of  tiie  nmtnet 
and  tiie  amount  due,  and  by  way  of  cnw- 
complaint  spedfles  breaches  of  the  oontracL 
mie  lower  court  found  the  contract  lutA  aoC 
been  completed  and  that  the  defradants  wen 
damaged  in  the  sum  of  $S82Jfa,  wliicb  was  tbm 
amount  that  plaintiff  sued  for.  The  appal- 
late  court  held  that  this  was  not  the  trw 
measure  of  damages,  and  that  tbe  cass  waa 
one  of  substantial  compliance  with  the  oon- 
tract,  and  also  that  the  payment  waa  to  ba 
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made  before  the  commeDcement  of  the  work, 
and  is  to  be  regarded  as  an  Independent 
promise.  Besides,  there  was  no  suggestion 
of  a  want  of  good  faith  on  the  part  of  the 
contractor,  as  In  the  case  at  bar.  In  the 
case  of  Van  CUef  et  aL  v.  Van  Vechten,  130 
N.  y.  570,  2ft  N.  E.  1019,  dted  by  respondent 
this  language  la  used :  "But  when,  as  in  this 
case,  there  Is  a  wlllfnl  refusal  by  the  con- 
tractor to  perform  his  contract,  and  he  wholly 
abandons  it,  and  after  due  notice  refuses  to 
have  anything  more  to  do  with  it,  bis  right 
to  recorer  depends  upon  performance  of  his 
contract,  without  any  omission  so  substan- 
tial In  Its  character  as  to  call  for  an  allow- 
ance of  damages  If  be  had  acted  In  good  faith. 
While  slight  and  Insignificant  imperfections 
or  deviations  may  be  OTcrlooked  on  the  prin- 
ciple of  'de  minimis  non  curat  lex,'  the  con- 
tract in  other  respects  must  be  performed 
according  to  its  terms.  When  the  refusal  to 
proceed  is  willful,  the  difference  between 
substantial  nod  literal  performance  is  bound- 
ed by  the  line  of  'de  minimis'  "—citing  a  long 
list  of  cases.  So,  In  the  case  at  bar,  the  dif- 
ference was  such  that  It  required  the  payment 
of  damages,  small  though  they  were,  to  make 
the  change  of  windows  to  make  them  con- 
form to  the  implied  contract  that  they  would 
stand  in  the  building  In  a  workmanlike  man- 
ner, and  the  plaintiff  baring  abandoned  the 
work,  showing  a  willful  disregard  for  his  con- 
tract and  entire  want  of  good  faith.  It  is 
deemed  useless  to  cite  further  authorities, 
for  there  seems  to  be  a  remarkable  uniform- 
ity In  all  the  cases,  holding  that,  where  a  con- 
tractor bas  failed  to  complete  his  contract, 
even  though  the  failure  Is  a  trivial  variance, 
he  must  have  acted  in  good  faltb  and  honest- 
ly endeavored  to  complete  his  work  properly, 
before  he  can  recover.  If  the  trivial  variance 
Is  such  as  to  entitle  the  defendant  to  damages 
to  complete  or  make  It  as  It  should  be.  Good 
faith  and  honest  Intention  are  prerequisites 
before  relaxing  the  rule  of  strict  performance 
to  substantial  performance.  It  will  be  borne 
In  mind  this  was  a  small  dwelling,  being  but 
18x32  feet,  with  but  two  windows  In  the  front 
In  each  story,  so  that  the  misplacing  of  the 
windows  in  the  basimient  story  is  not  so  small 
a  matter,  and  these  people,  the  defendants, 
are  as  much  entitled  to  have  the  windows  In 
their  little  home  put  in  perfectly,  and  In  a 
workmanlike  manner,  as  tiie  owner  of  a 
more  Imposing  structure.  The  Imperfections 
complained  of,  while  generally  they  would  be 
considered  small,  in  this  Instance,  to  these 
people,  became  a  matter  of  great  Importanca 
The  evideuce  shows  that,  had  the  plaintiff 
acted  in  good  faith,  with  an  honest  endeavor 
to  do  the  right  thing,  he  could  have  had  his 
money  without  suit 

For  the  reasons  stated  the  plaintiff  Is  not 
entitled  to  a  Hen;  and,  as  we  see  no  reason 
for  changing  the  views  expressed  in  our 
former  opinion,  the  same  are  adhered  to. 


In  that  opinion  we  directed  that  a  personal 
judgment  be  entered  In  favor  of  plaintiff 
for  1828.85,  being  the  amount  found  due 
him  in  the  lower  court  In  bla  brief  on  re- 
hearing plaintiff  objects  to  this,  on  the 
ground  that,  If  he  Is  entitled  to  a  personal 
judgment,  he  is  entitled  to  a  lien.  That  be 
Is  not  entitled  to  a  personal  Judgment  any 
more  than  a  lien  is  true,  viewed  as  an  ab- 
stract proposition  of  law.  But  all  the  evi- 
dence taken  in  the  lower  court  as  well  as  all 
the  proceedings  had  on  the  trial,  are  before 
us,  and  it  is  plain,  under  the  views  we  have 
expressed  and  a  review  of  the  evidence,  there 
Is  no  reason  for  remanding  the  case  for  a 
new  trial.  Blanchl  v.  Hughes,  124  CaL  24, 
66  Pac.  610.  And  possibly  this  court  would 
have  been  Justified  In  simply  reinandlng 
the  case  for  a  new  trial,  even  though  noth- 
ing but  delay  and  vexation  to  both  sides 
could  result  from  such  a  course.  But  in  the 
case  at  bar  the  defendants  stood  ready  to 
pay  the  balance  due  by  deducting  the  amount 
which  it  would  take  to  reset  the  windows, 
and  tendered  what  was  claimed  by  defend- 
ants to  be  due,  and  deifoslted  the  same  in 
court,  and  at  no  time  have  defendants  claim- 
ed they  would  not  pay.  It  Is  true  there  was 
some  difference  as  to  extra  work,  but  no 
material  difference  as  to  the  cost  of  chan- 
ging the  windows,  all  of  which  was  thorough- 
ly gone  into  at  the  trial,  and  the  lower  court 
found  defendants  owed  plaintiff  the  snm  of 
$S26.85.  The  defendants  In  their  brief  seem 
to  be  satisfied  with  the  amonnt  found  due, 
and  say  that  no  good  result  could  come  to 
either  litigant  by  sending  the  case  back  for 
a  new  trial.  Quoting  from  defendants'  brief : 
"The  case  appears  to  have  been  fully  and 
exhaustively  tried  in  the  lower  court  upon 
Its  merits."  Then  It  quotes  the  following 
rule:  "Where  the  court  can  see  from  the 
record  what  the  rights  of  the  parties  are, 
It  will  not  remand  the  case,  but  will  render 
Bucb  a  decree  as  ought  to  have  been  render- 
ed below" — and  the  close  of  said  brief  de- 
clares that  substantial  Justice  bas  been  done 
between  tbe  parties.  It  appears,  therefore, 
that  any  further  litigation  in  this  matter  is 
for  the  sole  purpose  of  attorney's  fees  for 
plaintiff  and  the  costs  of  making  and  filing 
a  Hen,  whl<^  plaintiff  cannot  recover  upon, 
under  the  views  here  expressed. 

Upon  these  considerations  and  In  the  in- 
terest of  Justice,  It  Is  therefore  ordered  that 
the  lower  court  be  directed  to  modify  its 
said  Judgment  by  striking  therefrom  its  de- 
cree declaring  a  lien  on  the  premises  and 
providing  for  a  sale  thereunder  and  costs  of 
lien  and  attorney's  fees,  then  enter  a  per- 
sonal Judgment  against  defendants,  and  In 
favor  of  plaintiff  for  the  sum  of  $326.85,  and, 
as  80  modified,  the  Judgment  la  affirmed. 

We  concur:  OBIPUAN^P.  i.;McIiAUOB- 
LIN.  J. 
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BOHAN  T.  EECOBD  PUB.  CO. 

(Court  ol  Appeal,  Sec<»id  DIstricL  California. 
Aug.  16,  1905.) 

1.  LiBE]>— Libelous  Abtici^s. 

A  publication  in  a  newspaper  animadvert- 
ing on  the  frequency  of  fires  in  plaintiff's  build- 
ing, stating  that  the  proprietor  of  the  building 
would  be  arrested  if  another  fire  was  discovered, 
end  that  plaintiff's  explanation  of  the  fires 
was  not  satisfactory,  was  libelous  per  se. 

[Ed.  Note. — For  cases  In  point,  see  vol.  32, 
Cent.  Dig.  Libel  and  Slander,  §S  29,  30.] 

2.  Same— Application  of  Libel  to  Plain- 
tiff. 

Under  Code  Civ.  Proc.  {  460.  providing 
that  in  an  action  for  libel  it  is  not  necewary 
to  allege  any  extrinsic  facts  for  the  purpose  of 
Bhowing  the  application  to  plaintiff  of  the  de- 
famatwy  matter  complained  of,  but  it  is  suffi- 
cient to  all^,  and,  if  denied,  to  prove,  that 
the  same  was  published  concerning  plaintiff, 
a  publication  libeling  the  "B.  Paint  Company" 
waa  sufficiently  shown  to  be  a  libel  on  plaintiff, 
where  it  was  alleged  and  proven  that  it  was 
published  of  plaintiff,  who  was  the  sole  pro- 
prietor of  the  concern  known  as  the  "B  Paint 
Company." 

3.  Sake  —  Dauaoes  Becotebable— Bestbio- 
TiON  TO  BuBiiraas  Iiijubed. 

Where  a  Hbd  of  a  business  house  is  of 
such  a  character  as  to  defame  the  proprietor 
or  members  of  the  firm  of  proprietors  individu- 
ally, the  damages  recoverable  by  the  proprietor 
or  manben  of  the  firm  ar«  not  limited  to  those 
affecting  the  bOBinen. 

4.  Same— Instbuctionh. 

In  an  action  for  libel,  a  charge  that,  If  the 
Jaxy  should  find  that  plaintiff  had  not  suffered 
any  damage  to  his  reputation,  the  Jury  should 
find  for  defwdant,  waa  objectionable,  when  the 

fiublication  was  libeloua  per  ae,  In  that  it  was 
D  opposition  to  the  principle  that  damages 
must  be  presumed. 

5.  Same— Pbesotiftioh  of  Malice. 

In  an  action  for  Hbel.  a  charge  that  If  the 
lil>el  was  published  without  ill  will,  but  in  good 
faith  and  believing  it  was  true,  the  jury  should 
contider  such  matters  In  mitigation  of  damages, 
was  erroneous,  in  view  of  the  presumption  of 
malice  where  the  pnMIcation  was  libelous  per 
se,  and  111  will  appeared  clearly  upon  ita  face. 
0.  Same— Evidence— Good  Faith. 

In  an  action  for  libel,  where  no  exemplary 
damages  are  claimed,  evidence  that  the  publiciL- 
tioo  was  made  without  ill  will  and  in  good 
faith,  believing  In  its  troth,  is  inadmissible. 

Appeal  from  Superior  Court,  Los  Angeles 
County,  M.  T.  Allen,  Judge. 

Action  by  Edmund  Bohan,  doing  bnelnesa 
as  the  Bohan  Paint  Company,  against  the 
Becord  PubllBhing  Company.  From  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Edwin  A.  Meserre  and  JeCF  Paul  Chandler, 
for  appellant  B.  H.  Hunter,  W.  H.  Morris, 
and  Hunter  &  Summerfleld,  for  respondent 

SMITH,  J.  The  plaintiff,  who  was  the 
sole  proprietor,  owner,  and  mnnager  of  tho 
establishment  known  as  the  "Bohan  Paint 
Company,"  sued  the  defendant  for  a  libel 
published  In  ita  Journal,  the  Los  Angeles 
Becord,  and  recovered  a  verdict  and  judg- 
ment for  tbe  sum  of  $500.  The  defendant 
api^ls  from  an  order  denylDg  Its  motion 
for  a  new  trial. 


The  libel  complained  of  is  as  follows: 
"Another  Fire  will  Cause  Their  Arrest 
During  the  last  40  days  there  have  been 
three  mysterious  fires  in  the  rear  of  tiie 
Bohan  Paint  Company  on  Broadway,  near 
Sixth,  or  in  the  alley  very  close  thereto. 
Three  times  has  the  fire  department  re- 
sponded to  alarms  In  that  neighborhood,  and 
each  time  arrived  just  In  time  to  prevent 
disastrous  fires.  A  month  ago  Policeman 
Mike  Holleran,  while  covering  his  beat 
early  in  the  momlDg,  noticed  flames  in  tbe 
rear  of  the  store  occupied  by  the  paint  com- 
pany. When  he  went  into  the  rear  of  tbe 
place  the  flames  were  making  rapid  headway, 
and  be  summoned  the  fire  department 
There  were  a  number  of  oil  barrels  In  tbe 
rear  of  the  yard,  but  the  proprietor  of  tbe 
estabiishmrat  denied  that  there  was  any  oil 
In  tbem.  However,  tbe  fire  would  have  be^ 
a  disastrous  one,  bad  not  HoUeran  acted 
promptly.  Yesterday  afternoon  tba-e  was 
another  fire  In  the  rear  of  the  paint  sbop. 
It  burned  some  time,  but  tbe  department 
again  checked  the  flames.  Many  of  the  boxes 
and  barrels,  however,  were  burned.  This 
morning  tbe  d^artment  was  again  summon- 
ed. A  bonfire  was  burning  in  tbe  rear 
yard  of  a  hardwood  frame  factory  next 
door,  and  the  owners  of  that  plant  did  not 
know  bow  the  fire  started.  When  Capt 
Lennon  arrived,  he  noticed  the  ashes  from 
another  bonfire  near  the  fence  in  the  rear 
of  the  paint  shop.  This  fire  had  undoubted- 
ly burned  out  during  the  night  In  explain* 
Ing  tbe  fire  of  yesterday  afternoon,  the  paint 
firm  says  that  some  oil-soaked  sawdust  was 
left  in  the  rear  yard,  and  that  spontaneous 
combustion  was  the  result  Assistant  Chief 
O'Donnell  and  Secretary  Eobert  Burns  held 
a  long  consultation  In  tbe  matter,  and  it 
was  decided  to  arrest  tbe  proprietor  of  tbe 
flrm  If  another  fire  Is  discovered  In  the  rear 
of  the  place.  Chief  O'Donnell  informed  tbe 
paint  people  that  they  would  be  compelled 
to  clear  up  tbe  rear  yard  at  once  and  re- 
move all  Inflammable  material.  Tbe  paint 
company's  explanation  of  the  fires  Is  not 
satisfactory." 

It  Is  argued  by  tbe  appellant,  among  other 
points:  That  tbe  above  article  Is  not  libel- 
ous per  se ;  that  It  does  not  charge  the  ploln- 
tiCC  personally  with  any  crime,  but  refers 
to  tbe  firm  of  Bohan  Paint  Company  only; 
and  that  damages  cannot  be  recovered  other 
than  such  as  might  result  from  injury  to  the 
business  of  tbe  company.  But  these  points 
are  untenable.  The  publication,  we  think, 
is  on  Its  face  libelous;  and  It  Is  alleged 
and  proven  that  It  was  published  of  the 
plaintiff,  who  was  the  sole  proprietor  of 
the  concern  known  as  the  "Bohan  Paint 
Company."  Code  Civ.  Proc.  8  460;  Schom- 
berg  V.  Walker,  132  Cal.  224,  64  Pac  290. 
Nor  Is  there  any  principle  upon  which 
bis  claim  for  damages  should  be  limited 
to  those  affecting  his  business.  Clv.  Code, 
SI  8300-3333:  Kor  would  the  case  be  other- 
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wise  had  there  been  more  than  one  pro- 
prietor of  the  firm.  In  such  case,  the 
firm  could  not  have  recovered  damages 
other  than  sncb  as  might  have  been  sus- 
tained by  them  In  their  common  business ;  but, 
If  the  libel  were  of  a  character  to  affect  them 
personally,  each  of  the  firm  could  maintain 
his  personal  action.  Schomberg  r.  Walker, 
snpra. 

It  Is  also  objected  that  the  court  erred  In 
refusing  to  give  certain  Instrncttons  of  the 
appellant  Bat  these,  we  think,  were  rightly 
refused.  The  first  Is  to  the  effect  that,  if 
the  Jury  should  find  from  the  evidence  tiiat 
the  plaintiff  had  not  suffered  any  damage  to 
his  reputation,  fame,  and  credit,  then,  not- 
withstanding the  proof  of  the  libel  and  the 
fallnre  of  the  defendant  to  ^tlfy,  the  Jury 
should  find  for  the  defendant  which  Is  op- 
posed to  the  principle  that  damages  mnst  In 
such  case  be  presumed.  The  second  la  to 
the  effect  that  If  the  Jury  should  find  from 
the  evidence  that  the  artlde  was  published 
by  the  defendant  without  any  ill  will  to- 
ward the  plaintiff,  but  in  good  faith  and 
believing  it  was  true,  they  should  consider 
these  matters  in  mitigation  of  damages. 
But  in  the  case  of  a  publication  libelous 
per  se,  ill  will  or  malice  is  to  be  presumed, 
and  in  this  case  the  111  will  of  the  defendant 
appears  clearly  upon  the  face  of  the  publi- 
cation. Nor  do  we  perceive  any  principle 
upon  which,  in  a  case  where  exemplary  dam- 
ages are  not  claimed,  evidence  of  this  char- 
neter  can  be  regarded  as  legitimate^  The 
third  and  fourth  instructions,  the  denial  of 
which  Is  complained  of,  are.  In  effect  that 
it  was  sufficient  for  the  defendant  in  Juetl- 
ficatton,  to  prove  so  much  of  the  article  cmly 
as  constituted  the  sting  or  substance  of  tlie 
charge  (  but  there  Is  no  evidence  In  the  rec^ 
ord  to  Justify  this  Instruction. 

Other  errors  complained  of  are  sufficiently 
disposed  of  by  what  lias  been  said  as  to  the 
above.  There  are  several  objections  to  the 
admission  and  ezclnslou  of  testimony;  but 
these  are  of  no  materiality,  and  do  not  re- 
quire further  consideration. 

The  order  appealed  from  la  affirmed. 

We  concur:  ORAT,  P.  J.;  ALLBN,  X 


1  Cal.  App.  467 

In  re  McCAKTHT'S  BSTATH. 

(Court  of  Appeal,  First  District  California. 
Aug.  24,  1905.) 

1.  Homestead  —  Allotueht  to  Widow  — 
Duty  of  Coubt. 

Where  premises,  selected  by  deceased  Id  his 
lifetime  from  community  property  as  a  home- 
stead, do  not  exceed  $5,000  in  value  at  the  time 
of  their  appraisal  in  probate  proceedings,  it  is 
the  imperative  duty  of  the  court  to  set  them  off 
to  the  widow  on  lier  petition. 

2.  Same  —  Appraisement  —  Ex  Paste  Fbo- 

CEBDINGU. 

Code  Civ.  Proc.  art.  2,  c.  5.  SS  1474-1480, 
provide  for  appointing  appraisers  in  probate 
proceedings  where  there  b  a  question  of  the 
Cal.Rep.  82-84  P.— 19 


value  of  the  homestead.  BecUon  14T8  providea 
that  when  the  report  is  filed  the  court  must  set 
a  day,  pursuant  to  notice,  for  hearing  objeo* 
tions,  and  confirm  or  reject  the  report.  Eel± 
that  where  an  appraisement  was  made,  ana 
objected  to  by  a  creditor,  and  witnesses  wer* 
beard,  and  the  matter  was  submitted  to  tba 
court,  it  was  error  for  the  court  after  ordering 
a  reappraisement  to  confirm  the  report  on 
the  reappraisement  and  to  set  the  premises 
apart  as  a  homestead,  without  notice  to  the 
objecting  creditor  or  affording  her  an  oppor- 
tunity to  be  heard,  and  to  further  refuse  to 
hear  a  direct  application  by  her  to  be  heard. 

3.  Sam^Bvidence— Repobt  or  Apfbaiserb. 

Under  Code  Civ.  Proc.  art  2,  c.  5,  fif  1474- 
1486,  providing  tor  the  appTaisement  of  a 
homestead  in  probate  proceedings  when  there  is 
a  question  as  to  the  value  of  the  homestead  and 
the  hearing  of  objections  to  their  report,  an  ex 
parte  report  of  wpraisers  is  not  evidence  of 
the  valne  of  the  homestead  In  the  bearing  of 
the  objections. 

Appeal  from  Superior  Court  Santa  Croz 
County;   Lucas  F.  Smith,  Judge. 

In  the  matter  of  the  estate  of  Charles 
Patrick  McCarthy,  deceased.  Prom  an  order 
setting  apart  a  homestead  to  the  widow,  a 
creditor  appeals.  Reversed. 

Wyckoff  ft  Gardner,  for  appellant  James 
A.  Hall,  for  respondent 

HALL,  J.  Appeal  f^m  order  setting 
apart  a  homestead  to  the  widow  of  deceased. 
The  petition  for  the  order  states  that  the 
premises  therein  described  were  selected  hj 
deceased  in  his  lifetime  as  a  homestead 
from  community  property*  and  that  the 
value  of  the  same  does  not  exceed  $5,00(\ 
and  is  valued  in  the  Inventory  at  $6,000,  and 
was  of  less  value  than  $5,000,  to  wit  of  the 
value  of  about  $2,000,  at  the  time  of  the 
selection  of  the  aame  as  a  homeatead.  The 
appellant,  a  creditor  of  the  estate^  filed  ber 
written  <vpodtton  to  the  petition.  In  wfalcb 
she  alleged,  among  other  ttiinga,  that  the 
value  of  ttae  premises  aonght  to  be  set  apart 
as  a  homestead  Is  sreatly  In  excesa  of  $5,000^ 
to  wit,  $9,000  or  thereabout  and  that  Iti 
ralne  at  the  time  of  selection  exceeded 
«t,000,andwaB$6,60a  It  is  admitted  that  the 
estate  will  be  Insolvent  and  thoB  will  be  no 
mtfney  to  pay  aM>ellan1^s  claim.  If  ttae  prem- 
ise are  finally  set  apart  as  a  homestead. 

It  tbe  premises  did  not  exceed  In  value 
the  sum  of  $5,000  at  tbe  time  tbey  were  ap- 
praised In  the  probate  proceedings,  It  was 
ttae  imperative  duty  of  the  court  to  make  the 
order  setting  ttaem  off  to  the  petitioner.  The 
main  issue  upon  which  tbe  matter  was  bied 
in  the  lower  court  was  as  to  ttae  value  of 
the  premises.  Many  witnesses  were  called 
and  examined,  and  thereupon  the  matter  was 
submitted.  The  Judge  afterwards  filed  an 
Older  In  writing,  in  which  it  Is  steted ;  "Tbe 
evidence  here  Shows  that  ttae  property  In 
question  is  of  greater  value  tban  $5,000^ 
and  that  the  two  claims  presented  are  Just 
debts  against  tiiie  estate,  and  that  ttae  same 
should  be  paid  before  an  order  Is  granted 
placing  ttae  property  beyond  ttae  reacb  Of 
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■aid  creditors."  The  Judge  further  stated 
In  the  order  that  It  was  his  **oplnlon  that  onr 
statute  does  not  authorize  the  superior  court 
of  this  state  to  set  apart  a  homestead  of 
sreater  value  than  |5,000,  when  the  making 
of  such  an  order  would  defeat  the  coUectlon 
of  just  claims  of  creditors.  Under  the  facts 
as  developed  by  the  evidence,  the  court  will 
defer  acdon  on  said  petition  until  another 
Inventory  Is  made  and  filed  herein,  when 
such  further  action  will  be  taken  as  may 
appear  legal  and  Just  to  all  parties  concern- 
ed." The  above  order  was  made  November 
4t  1003,  and,  of  course,  did  not  decide  the 
contest  before  the  court  Two  daya  after 
the  above  order  was  made,  without  noUcv 
to  appellant,  the  court  appointed  three  ap* 
pralsers  to  appraise  the  homestead  premises. 
The  appraisers  so  appointed  afterwards  re- 
turned an  apralsemeat,  in  which  they  valued 
the  property  at  $5,000,  and  fixed  the  value  at 
the  time  of  Its  selection  at  $2,000.  The 
court  thereafter,  without  notice  to  appellant 
and  without  settli^  any  time  for  hearing  the 
report  of  the  appraisers,  made  an  order  set- 
ting apart  the  premises  as  a  homestead. 
The  appellant  afterwards  made  a  motion  to 
set  aside  the  order  bo  made,  and  asked  that 
a  day  be  set  for  the  further  hearing  of  the 
application,  at  which  all  parties  interested 
should  have  notice  and  an  opportunity  to  be 
heard.  In  support  of  the  motion  so  made  the 
appellant  filed  affidavits  stating  "that  said 
new  inventory  and  appraisement  was  never 
offered  or  received  in  evidence  at  the  hear- 
ing of  said  matter,  or  at  any  -adjournment 
thereof,  or  at  any  time,  or  at  all,  when  said 
creditors  or  their  attorneys  had  an  oppor- 
tunity to  be  heard  thereon;  that  no  notice 
was  ever  given  to  said  creditors  or  their  at- 
torneys of  said  last-mentioned  application 
of  said  attorney  of  said  petitioner  for  the 
setting-off  of  said  homestead."  The  affida- 
vits further  stated  that  the  value  of  the 
premises  so  set  apart  was  greatly  In  excess 
of  $5,000,  "as  appears  by  the  testimony  of 
the  witnesses  at  said  former  hearing,  and 
as  appears  by  the  findings  of  the  court  in  Its 
order  made  after  said  hearing."  The  court 
denied  said  motion  of  appellant  and  refused 
to  reopen  said  matter.  Afterwards,  on  the 
11th  day  of  January,  1904,  the  court  made 
and  filed  findings,  in  which  It  Is  found,  "that 
on  or  about  the  16th  day  of  November,  1903, 
this  court  ordered  a  reappraisement  of  said 
property,  and  duly  appointed  appraisers  In 
that  behalf,  and  that  on  or  about  the  24th 
day  of  November,  1003,  said  appraisement 
was  duly  returned  to  this  court,  and  was  a 
unanimous  report  of  three  appraisers  so  ap- 
pointed, and  said  appraisers  did  value  and 
appraise  said  real  property  at  the  time  said 
appraisement  was  made  to  be  the  sum  of 
$0,000;  and  they  did  further  And,  ascertain, 
and  appraise  the  value  of  said  real  property 
at  the  time  the  same  was  selected  as  a 
homestead,  as  aforei«a1d,  to  be  the  sum  of 
$2,000."   The  court  further  found  "that  said 


property  la  not  now  and  never  has  been  of 
the  value  of  more  than  95,000,"  and  also 
found  ttiat  at  the  time  of  Iti  selection  It  waa 
of  the  value  of  $2,000. 

It  was  error  for  the  court  to  appoint  ap- 
praisers, and  receive  the  evidence  contained 
in  the  appraisement  made  by  them,  without 
the  knowJe^^  or  consent  of  appeliaut,  after 
the  investigation  had  been  dosed.  The  court 
had  no  mere  right  to  do  tbla  than  It  would 
have  had  to  hear  fhe  evidence  of  three  new 
witnesses  In  the  absence  of  mipellant  and 
her  counsel  after  the  case  was  closed.  The 
first  appraisement  valued  tiie  property  at 
$5,000.  The  very  object  of  tite  contest  made 
by  appellant  was  to  have  the  value  of 
tiie  properly  determined  In  court  from  the 
testimony  of  witnesses  who  wens  subject  to 
cross-examination.  After  such  witnesses 
had  been  produced,  and  Uie  court  was  con- 
vinced that  the  value  of  the  pr<^rt7  exceed- 
ed $5,000,  and  the  matter  submitted.  It  was 
a  Bubmlsslon  as  to  all  parties.  To  hear  the 
application  for  new  appraisers,  and  to  ap< 
point  them,  and  receive  and  act  upon  their 
report,  was  taking  more  testimony  on  one 
side  only.  The  Code  of  Civil  Procedure  pro- 
vides, under  article  2,  c.  6,  U  1474-1486,  for 
appointing  appraisers  In  certain  cases  where 
there  is  a  question  as  to  the  value  of  the 
homestead.  In  such  case,  when  the  report 
Is  filed,  "the  court  must  set  a  day  for  hear- 
ing any  objections  thereto  from  anyone  in- 
terested In  the  estate.  Notice  of  the  bear- 
ing must  be  given  for  such  time,  and  In  such 
monner,  as  the  court  may  direct  If  the 
court  be  satisfied  that  the  report  is  correct 
it  must  be  confirmed,  otherwise  rejected." 
Section  1478.  If  It  be  conceded  that  the 
court  had  the  right  to  order  a  reappraisement 
of  the  homestead,  under  section  147S,  Code 
Civ.  Proc.,  It  must  be  admitted  that  under 
the  same  section  the  court  should  set  a  day 
for  hearing  any  objections  to  the  report  made 
by  the  new  appraisMrs,  and  cause  notice  there- 
of to  be  given.  The  court  not  only  did  not 
set  a  day  for  hearing  any  objections  to  the 
report,  but  refused  to  hear  the  appellant 
upon  her  direct  application  to  t>e  heard. 
This,  we  think,  was  error. 

It  la  urged  that  the  court  found  that  the 
value  of  the  property  at  the  time  of  filing 
the  declaration  of  homestead  was  $2,000, 
and  that  this  finding  Justified  the  "vder  set- 
ting it  apart.  It  is  sufficient  to  say  that 
such  finding  Is  based  entirely  on  the  report 
of  the  appraisers  appointed  after  the  matter 
was  tried,  and,  as  before  said,  such  ex  parte 
report  is  not  evidence.  The  only  evidence 
taken  on  the  hearing  of  the  petition  and  ob» 
Jectlons  thereto  as  to  the  value  of  the  prem* 
Ises  at  the  time  of  its  selection  as  a  home- 
stead was  that  of  one  witness,  who  testi- 
fied that  the  property  was  worth  $75  or  $80 
per  acre.  There  were  41  acres  in  the  prem- 
ises. It  may  be  fairly  supposed  that  the  wit- 
ness. In  giving  the  value  as  so  much  per  acre, 
referred  to  the  laud  only,  and  did  not  Includa 
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the  ImprovementB,  especially  as  anotiber  wlt^ 
Dess  put  the  value  of  the  ImproTements  at 
|2,000.  We  would  thus  hare  the  reappraise- 
ment  as  the  only  evidence  tending  to  show 
that  the  premises  when  selected  as  a  home- 
stead were  worth  less  than  $5,000.  Not  only 
this,  but  the  testimony  In  the  case,  and  the 
order  made  by  the  court  after  the  case  was 
submitted,  show  that  the  theory  of  the  peti- 
tioner was  that  the  property  did  not  exceed 
In  value  $5,000  at  the  time  of  the  hearing. 
We  do  not  intimate  that  It  would  make  any 
difference  In  the  result  If  the  value  at  the 
time  of  filing  the  declaration  were  conceded 
to  be  $2,000.  It  Is  not  necessary  to  decide 
that  gnesticai  on  this  appeal. 
The  order  is  reversed. 

We  coDcnr:  HABBXSON,  P.  J.;  GOOP- 

1  Cal.  App.  «1 
FOUNTAIN  V.  OITT  OF  SACRAMENTO. 

<Conrt  of  Appeal,  Third  District,  California. 
Aug.  23,  1005.) 

1.  Acnoir— OoHTHACT  ob  Tobt — Waitkb  or 

TOBI. 

A  conversion  may  be  waived,  and  an  action 
maintained  on  an  Implied  contract  for  the  value 
of  tlie  articles. 

[Bd.  Note. — ^For  cases  in  point,  see  voL  1, 
Cent  DiK.  Action,  fi  198.] 

2.  MvmciPAi.  CwFOBariQHa  —  CoirraAcrs 

ElBTOPPEL. 

A  city,  under  its  charter,  providing  tliat 
no  contract  for  expenditure  of  more  than  $100 
shall  be  effective,  unless  authorised  by  a  vote 
of  the  trustees.  Is  not  liable,  on  the  ground 
of  estoppel  or  an  implied  contract,  where  brick 
are  bought  by  a  single  trustee  for  it  for  con- 
struction of  a  wall,  and  are  used  therein. 

Appeal  from  Superior  Court,  Sacramento 
County;  J.  W.  Hnghefl,  Judge. 

Action  by  w;.  A  Fountain  against  the  city 
of  Sacramento.  Judgment  tor  defendant. 
Plaintiff  appeals.  Affirmed. 

White  &  Miller,  for  appellant  H.  W. 
Johnson  and  A.  A.  De  Ugne,  for  respondent. 

OHIPMAN,  P.  J.  The  action  la  for  tba 
TKlne  of  44,000  brlctu  alleged  to  have  beat 
•old  and  delivered  to  defcaidant  by  plaintiff. 
Of  the  value  of  $440.  A  claim  was  praaented 
to  defendant  by  ■  plaintiff,  after  the  bricks 
bad  been  used  by  defendant,  demanding  pay- 
ment* which  set  forth  the  wrongful  taking 
from  plaintiff,  and  converskm.by  defendant 
of  the  Bald  bricks.  This  claim  was  rejected, 
and  thereupon  plaintiff  brought  the  action. 
The  court  found  that  plaintUT,  at  the  request 
of  a  W.  Polne^  one  of  the  trustees  of  defend- 
ant, delivered  a  lot  of  bricks  at  the  city 
cemetery,  whlcb  tbia  trustee  told  him  were 
to  be  used  In  building  a  wall  around  a  portion 
of  said  cemetery,  and  that  from  the  r^re- 
■entatlons  made  to  him  by  tbe  tmatee  at  the 
time  plaintiff  nnderatood  that  the  brli^  were 
being  sold  by  plaintiff  to  defendant;  and  that 
defendant  would  pay  for  them;  that  there 
were  63,000  brkJu,  wpr^  $10  |ier  l,OQOi  ^ 


that  plaintiff  preaented  a  claim  for  9,000^ 
and  this  claim  was  allowed  and  paid;  that 
the  bricks  unpaid  for  were  actually  used  by 
defendant  In  constructing  said  wall,  and  still 
remain  there;  that  "no  eipress  contract  was 
made  between  plaintiff  and  defendant,  nor  did 
the  board  of  trustees  of  defendant  take  any 
action  whatever.  In  relation  to  ordering  the 
bricks,  or  in  the  nature  of  calling  for  bids, 
accepting  of  a  bid,  or  letting  of  a  contract  for 
the  purchase  of  the  bricks."  The  court 
found,  as  conclusions  of  law,  that  defendant 
is  not  liable  on  an  Implied  contract,  or  in 
assumpsit,  but,  If  liable  at  all,  la  liable  only 
for  tbe  conversion  of  the  bricks,  and  that 
plaintiff  baa  therefore  mistaken  his  remedy. 
Judgment  passed  for  defendant,  from  which 
plaintiff  appeals  on  -the  Judgment  roll  alone. 

It  has  been  frequently  decided  by  the 
Suprone- Court  of  this  state  that,  where  per* 
sonal  property  has  been  wrongfully  taken  and 
converted,  the  owner  has  his  election  to  see 
In  tort  for  the  conversion,  or  he  may  waive 
the  tort  and  sue  In  aesmnpelt  on  an  implied 
contract  to  pay  the  reasonable  value  of  such 
property.  Fratt  v.  Clark,  12  Cal.  88;  Roberta 
V.  Evans,  43  Gal.  380;  De  La  Ouerra  v.  New- 
hall,  56  Cat  ao;  Lehmann  v.  Schmidt,  87  Cal. 
15,  25  Pac.  161;  Chittenden  v.  Pratt,  89  Gal. 
178,  26  Pac.  626;  Latalllade  v.  Orena,  91  Gal. 
565,  27  Pac.  921.  26  Am.  St  Bep.  219.  See, 
also,  Pomeroy's  Remedies  and  Remedial 
Rights,  SI  668-671.  In  Roberts  v.  Bvans  tbe 
action  wae  to  recover  the  value  of  certain 
personal  property  alleged  to  have  been  sold 
and  dellverod  by  plaintiff  to  defendant,  and 
proof  ot  tbe  wrongful  taking  waa  held  anflH- 
elent  to  snataln  assompalt  for  Its  value.  In 
De  Ia  Querra  v.  Newball  tbe  complaint  al- 
iased an  express  promise,  and  evidence  of 
tbe  wrongful  taking  of  the  property  under  an 
Implied  pronilM  was  held  snfflc^t  and  that 
proof  of  an  express  provUse  to  pay  waa 
unnecessary. 

The  court  erred  In  its  coadurioD  tiiat  plain- 
tiff could  not  recover,  for  the  sole  reason  that 
be  bad  chosen  the  wrong  form  of  action.  If* 
however*  tbe  Judgment  csa  be  sustained  aa 
any  ground.  It  }a  oar  duty  to  affirm  it  Tbe 
charter  of  the  defendant  dty  provides  that 
"no  contract  for  tbe  payment  of  more  tbav 
|100  diall  be  effecttiro  unless  antlMHElzed  by 
a  vote  of  tbe  board  of  tmstees,"  of  wbMO 
tbue  are  nine.  Tbe  charter  directs  as  to  the 
course  to  be  takoi  when  a  contract  is  so 
authorised.  The  mayw  must  approve  or  dis* 
approve^  If  be  diaap^ove,  the  trustees  must 
proceed  to  conaidec  and  rote  on  tbe  contract, 
and  on  the  affi-nnatlve  vote  of  six  it  shall  be- 
come a  valid  contract,  the  same  as  if  signed 
by  the  mayor,  and  not  othervrise.  Charter, 
S  23  (St,  1898.  p.  5ol,  c.  7,  art  2),  and  aub- 
division  22.  |  25  (Id.  p.  55S),  confers  the 
power  on  the  board  to  make  appropriations 
for  certain  purposes,  and  also  to  make  oon- 
tracts  "fOr  tbB  ose  and  bfflwflt  of  tbe  dty," 
In  all  cases  specifying  the  fund  out  of  which 
fiayfpent  Is  to  be  viade;  and  It  Is  provided 
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that,  "should  the  board,  or  a  majority  there- 
of, contract  or  create  any  debt  against  the 
city  contrary  to  the  proylslona  of  this  charter, 
such  debt,  claim  or  obligation  shall  be  null 
and  Toid  as  against  the  city  or  any  of  Its 
funds."  The  charter  givea  the  board  power 
"to  control,  enlarge,  Improve,  or  abolish  the 
cemeteries  heretofore  belonging  to  the  city, 
and  to  create  other  cemeteries"  (subdivision 
2i,  t  25;  St.  1S93,  p.  554);  and  their  control 
and  management  are  provided  for  by  artldd 
15,  {  104,  et  seq.  (Id.  p.  60S,  c.  7). 

It  Is  perfectly  clear  that  there  was  no  ex- 
press contract,  as  the  coart  found.  The 
charter  forbids  any  kind  of  a  contract  for 
the  expenditure  of  more  than  $100,  unless 
authorized  by  a  vote  of  the  board  of  trustees 
given  in  the  maimer  therein  provided.  It 
must  be  upon  Bome  principle  of  estoppel,  or 
tqxm  an  Implied  contract  or  liability  arising 
independently  of  charter  provisions,  that  re- 
lief may  be  given.  If  at  all.  The  case  may  ap* 
pear  to  Justify  the  doctrine  of  equitable  es- 
t<^pel  as  applied  in  some  cases  decided  by 
our  Supreme  Court  <dted  by  appellant  It 
seems  to  us,  however,  that  if  any  substantial 
or  practical  reaulta  are  to  be  achieved  by 
the  restrlctionB  upon  the  powers  of  municipal 
boards  of  trustees  to  Incur  liabilities,  which 
have  t>een  placed  In  charters,  it  will  be  im- 
possible  to  bring  any  such  reaoltB  about  If 
the  provisiona  most  ^ve  way  under  all  cir- 
cum  stances  to  the  principle  upon  which 
equitable  estoppels  are  generally  applied. 
Plaintiff  must  be  charged  with  knowledge 
of  the  charter  pro^Ions  In  force  when  ho 
d^vered  the  brides.  He  tlierefdre  knew 
that  a  single  trustee— one  out  of  nine— could 
not  legally  act  for  all,  and  there  Is  no  pre- 
tense tliat  this  trustee  was  acting  as  the 
agent  ot  his  oo-trusteefl^  or  that  he  as- 
sumed to  BO  act  And  if  he  bad  assnmed  to 
be  acting  for  all,  and  plaintiff  so  understood 
it  the  principle  of  ostensible  agency  does 
not  extend  to  such  a  case.  Plaintiff  would 
still  be  put  upon  inquiry  as  to  the  trustee's 
aathority  to  so  act;  for  plaintiff  Is  pre- 
sumed to  have  known  that  no  liability  against 
defoidant  for  over  flOO  could  be  l^ally 
created,  exc^t  In  the  manner  provided 
the  charter.  It  appears  that  Mr.  Paine 
acted  without  consulting  his  co-trustees, 
and  In  entire  dlsr^ard  of  charter  provisions. 
It  does  not  appear,  acept  inferentially,  that 
the  other  tmatees  had  any  knowledge  of  the 
transaction  relating  to  the  44,000  bricks. 
Tbey  sean  to  have  had  some  knowledge  as 
to  9,000,  for  th^  caused  Uie  claim  for  them 
to  be  paid.  The  charter  restrictions  were  en- 
acted to  protect  the  property  holders  of  the 
city,  plaintiff  among  them,  against  Just  snch 
transactions  as  this  one.  Plaintiff  acted  as 
much  in  violation  of  the  diarter  as  did  the 
tnistee  who  bargained  with  Um.  These  facts 
and  consldotttlons  take  from  the  final  action 
of  the  tmstees  in  rejecting  Uie  claim  much 
of  its  apparent  inequity.  Instances  are  be- 
coming too  frequent  where  parties  endeavor 


to  fix  Illegal  liabilities  upon  municipalities 
under  the  doctrine  of  equitable  estoi^I,  thus 
seeking  to  avoid  Injurious  consequences  which 
tbey  knowingly  brought  upon  themselves. 

The  courts  have,  In  some  cases  of  pecul- 
iar hardship,  and  where  the  circumstances 
seemed  to  demand  it  come  to  the  relief  of 
persons  dealing  with  munidpalitiea.  Ap- 
pellant has  cited  some  of  these  In  support  of 
his  contention,  notably  Hl^lns  v.  San  Dl^;o 
Water  Co.,  116  Cal.  624,  45  Paa  824,  50  Fac 
670;  Sacramento  Co.  v.  Southern  Pacific  Co., 
127  Cal.  217,  59  Fac.  568,  825;  Contra  Costa 
Water  Co.  v.  Breed,  139  Cal.  43%  73  Pac.  188. 
The  still  later  case  of  Times  Publishing  Go. 
V.  Weatberby,  139  CaL  618,  73  Fac  465,  it 
seems  to  us  Is  so  nearly  parallel  with  the 
case  before  us  as  to  be  controlling.  In  that 
case  some  printing  work  had  been  done  under 
a  contract  entered  Into  by  the  city  oooncil  of 
the  city  of  Enr^M,  and  payment  therefor 
was  ordered  by  than.  The  treasurer.  Weather- 
by,  refused  to  pay  the  claim.  The  court 
said:  "The  ground  upon  which  respondoit 
failed  to  pay  the  warrant  was  that  no  valid 
contract  for  printing  was  made  as  required 
by  the  city  charter.  Section  167  of  the  char- 
ter [St  1895.  p.  308,  c  5}  has  this  sweeping 
provision:  "The  ctiy  of  Eureka  shall  not  be, 
and  is  not  bound  any  contract  or  in  any 
way  liable  thereon,  unless  the  same  Is  made 
in  writing  by  order  of  the  council,  and  the 
draft  thereof  approved  by  the  city  attorney 
and  the  council  and  the  same  ordered  to  be 
and  be  signed  by  the  mayor  or  some  other 
pwson  authorised  thereto  in  b^lf  of  the 
dty;  but  the  council,  by  an  ordinance^  may 
authorize  an  officer,  committee,  or  agent  of 
the  city  to  bind  the  city  without  a  contract 
in  writing  for  the  payment  of  any  sum  of 
money  not  exceeding  three  hundred  dollars.* 
There  was  no  compliance  With  this  provision 
touching  the  printing  here  Involved,  and  it  Is 
so  strii^eDt  and  prohibitive,  and  so  compre- 
hensive in  its  scope,  that  we  see  no  way  to 
protect  appellant  from  the  harsh  conse- 
quences which  follow  the  neglect  to  have  the 
contract  executed  as  required  by  the  charter." 
We  have  carefully  compared  the  charters  of 
these  two  dties,  and,  while  there  Is  a  differ- 
ence In  phraseology,  we  discover  no  sut^ 
stantlal  differoice  In  fbeAx  meaning.  Both 
are  equally  strlng^t  prohibitive,  and  com- 
prehensive, though  different  In  their  forms 
of  expressi(m.  No  court,  with  consistencr, 
could  deny  relief  in  the  one  case  and  iillow 
it  in  the  oQier. 

This  doctrine  of  equitable  estoppel  was  In- 
voked in  Santa  Omz  Bock  Pavement  Co.  v. 
Broderlck,  113  Cal.  628,  45  Pac.  863.  There 
the  work  had  been  completed,  accepted,  and 
ordered  paid;  but  the  auditor  refused  to 
draw  his  wanrant  on  the  treasury.  The 
conrt  said:  *^n  entering  Into  the  contract, 
the  plaintiff  was  charged  with  knowledge  of 
all  tbe  limitotions  upon  the  powers  of  the 
bwtrd  of  supervisors.  He  knew  that  tbe 
board  had  no  power  to  authorize  the  contract 
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for  doing  the  work,  nidew  It  had  Invited 
sealed  propoaaJs  tlierefor,  and  be  entered  Into 
the  otmtract  with  the  knowledge  that  he  had 
not  made  any  proposal  for  doing  the  work. 
Having  thus  performed  a  contract  which  he 
knowingly  entwed  into  In  dinegard  ct  stato* 
tory  requirements,  he  la  not  In  a  position  to 
claim  any  equitable  consideration  by  reason 
of  its  performance."  The  court  further  said 
that  to  oiforce  a  promise  stdxequoitly  made 
to  pay  for  work  which  bad  been  contracted 
tor  In  disregard  of  charter  restrictions  "would 
aet  at  naught  all  limitations  upon  municipal 
powers,  and,  as  was  said  in  Sutro  t.  Fetdt; 
74  CaL  337,  16  Pac  7,  5  Am.  St.  Rep.  442, 
■put  the  people  In  the  complete  powee  of 
careleu  or  nnscmpnloua  officers.'  '*  The  con- 
solidation act  of  San  Francisco  was  proba- 
bly more  stringent  than  the  Eurdca  or  the 
Sacramento  charter;  but  we  do  not  think  the 
courts  should  split  hairs,  or  be  eager  to  dls- 
cover  diatlnctlons  between  charters.  In  order 
to  protect  persons  who  have  knowingly 
acted  in  violation  of  their  plain  provisions, 
even  though  the  municipal  authorities  have 
participated  in  such  violations. 

Sacramento  Co.  v.  S.  F.  Co.,  supra,  was  a 
case  where  the  supervisors  of  the  county 
agreed  with  defendant  to  share  the  cost  of 
a  bridge  to  be  used  Jointly  by  the  people  for 
general  travel  and  by  defendant  for  a  rail- 
road track.  The  bridge  was  completed  under 
the  contract,  which  was  entered  into  by  plain- 
tiff and  defendant,  In  good  faith  and  upon 
advice  of  plaintUTs  law  officer,  and  defend- 
ant was  paid  by  plaintiff  for  Its  expenditures 
as  provided  by  the  contract.  Subsequently 
the  county  undertook  to  recover  back  this 
money,  but  the  court  held  against  It,  although 
apparently  conceding  tbat  tbe  contract  might 
have  been  declared  void,  had  timely  proceed- 
ings been  Instituted.  We  can  conceive  of 
many  reasons  why  the  county  should  be  es- 
topped from  recovering  bac^  money  paid 
out  under  such  circumstances  which  would 
not  apply  here.  In  the  Contra  Costa  Water 
Co.  Case,  the  circumstances  were  peculiar 
and  quite  different  from  tbe  facts  In  the 
present  case.  It  appeared  tbat  "the  city 
ooanciU  in  Its  corporate  capacity,  did  ab- 
solutely approve  respondent's  claims  and 
ordered  them  paid."  Furthermore,  "there 
were  no  'restrictions  Imposed  by  the  charter' 
absolutely  prohibiting  the  action  of  the  city 
council  Involved."  Besides,  the  city  was  im- 
der  the  necessity  of  having  water  from  day 
to  day,  and  in  point  of  fact  the  claims  made 
out  and  ordered  paid  by  tbe  council  were  at 
a  less  rate  than  had  be^  declared  reasonable 
by  tbe  ordinance  of  the  city.  Tbe  principle 
of  estoppel  was  applied,  as  in  the  Sacramento 
County  Case;  but  there  Is  a  broad  distinction 
between  the  two  cases  and  the  one  here. 
Hlgglns  V.  San  Di^  Water  Co.,  supra,  was 
likewise  peculiar  in  its  circumstances.  For 
an  explanation  of  tbe  scope  of  the  decision 
we  refer  to  concurring  opinion  of  Chief  Jus- 
tice Beatty  In  Contra  Costa  Water  Co.  t. 


Braedi,  in  whidi  he-shows  how  it  came  about 
that  recovery  could  be  bad  upon  quantum 
val^at  while  denying  the  validity  of  the 
contract  The  case  lends  no  strength  to  ap- 
pellant's contention. 

Whatever  may  have  been  the  reasons  In 
the  cases  cited  by  appellant  for  avoiding  the 
enforcement  of  tbe  restrictions  upon  the 
powers  of  munidpellties  there  Involved,  we 
do  not  think  the  doctrine  of  equitable  estoppel 
should  be  extended  to  the  present  case,  or 
any  similar  case.  To  do  so  would  be  to 
throw  down  all  the  bars  that  have  been  raised 
to  protect  the  people  from  the  consequeuces 
of  charter  violation^  and  would  smooth  the 
way  to  dangerous  Inroads  upon  municipal 
treasuries.  There  may  be  an  apparent  In- 
justice In  some  cases  In  adhering  strictly  to 
charter  provisions.  Individuals  may  suffer, 
but  It  Is  better  so  than  that  entire  communi- 
ties should  be  deprived  of  the  protection 
given  them  against  Intoictlons  of  tbe  law  by 
which  they  are  governed,  especially  where 
the  loBS  falls  upon  one  who  has  knowingly 
taken  upon  himself  the  risk  of  loss. 

The  judgment  is  affirmed. 

We  concur:  BUCKDES,  J.;  McLAUGH- 
LE?,  J. 


I  Cat.  App.  iSB 

REED  et  ftl.  V.  McDONALD. 

(Court  of  Appeal,  Second  District^  California. 
Aug.  21,  1005.) 

1.  Sales— Action— Reco VEST  or  Pates  Pais 
— BuBDBn  of  Paoor. 

In  an  action  on  a  written  ccoitract  for 
the  purchase  of  hay  by  plaintiffs  from  defend- 
ant, which  provided  that  plaintiffs  should  pay 
for  the  hay  at  the  contract  price  for  a  stipu- 
lated number  of  tons  as  estimated,  aod  that 
on  the  ascertainment  of  the  true  tonnage  any 
deficiency  should  be  made  good  by  defendant 
at  the  agreed  price  per  ton,  the  harden  was  on 
plaintiffs  to  enow  that;  under  the  contract  as 
allied  by  them,  there  was  a  daflciency  In  tbe 
etitimatea  quantity. 
Z  Same— Evidence.  , 

In  an  action  on  a  written  contract  for  the 
purchase  of  hay  by  plaintiffs  from  defendant, 
which  provided  that  plaintiffis  should  pay  for 
the  hay  at  the  contract  price  for  a  stipulated 
number  of  tons  as  estimated,  end  that  on  the 
ascertainment  of  tbe  true  tonnage  any  deficiency 
phould  be  made  good  hy  defendant  at  the 
agreed  price  per  ton,  it  was  emn  to  coEclnde 
from  evidence  the  written  contract,  wbl^  con- 
tained stipulations  as  to  the  manner  in  which 
the  tonnage  should  be  determined. 
3.  Same  —  Pabties— PcBCHABEBS  raoM  Con- 
TBAcriNo  Pabties. 

In  an  action  on  a  written  contract  for  tbe 
purchase  of  hay  by  plaintiffs  from  defendant, 
which  provided  that  plaintiffs  should  pay  for 
the  hay  at  the  contract  price  for  a  stipulated 
number  of  tons  as  estimated,  and  that  on  the 
ascertainment  of  the  true  tonnage  any  deficiency 
should  be  made  good  by  defendant  at  the  agreed 
price  per  ton,  purchasers  of  the  hay  from  one 
of  the  plaintiffs  were  not  necessary  parties. 

Appeal  from  Superior  Court,  Kern  County; 
J.  W.  Mahou,  Judge. 

Action  by  H.  M.  Reed  and  another  against 
B.  McDonald.  From  a  judgmoit  for  plain- 
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tUta,  and  from  an  crUtr  denying  a  new  trial, 
defoidant  appeals.  Berersed. 

Laird  &  Packard  and  J.  W.  P.  Laird,  for  ap- 
pellant. Smitli  &  Allen  and  W.  S.  AU^  for 
napcndenta. 

ALLEN,  J.  Plalndflh*  complaint  avers 
tliat  on  Felnuary  20, 1900,  they  bought  of  de* 
fendant  a  stack  of  baled  hay  containing  650 
tons,  more  or  teas,  at  98.75  per  ton;  that  it 
was  agreed  that,  until  the  bay  was  removed 
and  tbetrae  tonnage  learned,  plalntlflh  should 
pay  the  oontract  price  therefor  to  defendant, 
and  when  the  hay  was  moved  and  tiie  true 
tonnage  ascertained,  If  there  was  more  or  less 
than  650  tons,  the  excess  or  deOdraicy  should 
be  adjusted  between  the  inrtles  at  the  selling 
rate  per  ton.  The  plaintiffs  paid  the  price 
based  on  the  estimate.  Afterwards,  on  Feb- 
ruary 1,  1001,  plaintiffs  allege  that  they  com- 
pleted the  removal  of  the  bay  and  ascertained 
that  the  stack  contained  but  471  tons  plus, 
which  deficiency,  at  the  rate  named,  amount- 
ed to  fl,SG3.20.  Defendant  denies  ttiat  the 
r«noval  of  said  hay  was  ever  completed,  or 
any  ascertainment  was  ever  had  that  said 
stadc  contained  471  tons  plus  only,  and  al- 
lies, further,  that  at  the  date  of  the  com- 
mencement of  the  action  and  long  prior  there- 
to tbe  hsy  bad  beoi  sold  to  and  was  the  prop- 
erty of  others  not  parties  to  the  actlcm,  who 
were  and  stlU  are  living.  Flndhigs  and  Judg- 
ment for  plaintiffs,  and  from  the  Judgment 
and  order  d^iylng  a  new  tdal,  defendant 
appeals. 

It  appears  from  the  evidence  that  posses- 
sion of  flu  hay  was  delivered  to  the  pur* 
chastfs  at  the  date  of  the  purchase,  and  that 
the  purchasers  caused  the  same  to  be  Insured 
In  tbelr  names  and  returned  the  same  for  tax 
assessment  as  their  ivop»^.  Although,  at 
the  time  of  the  sale,  they  retntned  the  keys 
to  t3ie  corral  in  wblch  the  hay  was  situate 
to  the  seller,  he  ms  to  deliver  the  same  vpon 
the  purchasers*  request  to  those  whom  they 
might  desire  to  remove  the  hay.  It  further 
appears  that  plaintiffs  commenced  the  remov- 
al of  the  bay  about  March  1st  nnder  an 
agreement  with  the  seller  (whether  In  bar* 
mony  with  the  written  agreement  or  not  does 
not  appear  from  the  record)  that  the  weights 
should  be  determined  by  retwence  to  tags 
placed  in  eadi  bale  by  the  baler,  and  under 
tills  arrangement  plalnticns  removed  307U 
tons,  the  weights  of  which.  It  is  shown  were 
satisfactory  to  all  parties ;  plaintiffs  having  on 
tbe  day  of  their  purchase  sold  300  tons  of  the 
bay  to  one  De  Oroot,  who,  after  the  removal 
of  the  bay  above  spedfled,  employed  a  man 
named  Lovdand  to  remove  and  ship  his  800 
tons  of  bay.  There  Is  testimony  offered  by 
plaintiffs  tending  to  show  that  De  Groot  and 
plaintiffs  bad  a  conference  with  defendant 
before  De  Groot  commenced  the  removal  of 
tbe  hay,  at  which  it  was  agreed  that,  Instead 
ot  De  Groot  weighing  and  determining  tbe 
welgbte  as  by  the  oontract  provided,  the  car 
welghte  of  the  railroad  company  should  be 


accepted.  Tbe  evidence  Is  without  conflict, 
however,  Uiat  defOndant  refused  to  accept  car 
wels^te  tnm  De  Groo^  or  wel^te  of  any 
kind  from  Loveland,  his  agent.  During  ttie 
progress  of  the  trial  plaintiffs  oiCereA  In  evi- 
denee  the  original  written  contract  between 
plalntUb  and  defendant,  execoted  at  tbe  time 
of  the  sale,  to  the  Introduction  of  which  the 
defendant  objected  because  it  was  In  terms 
differrat  from  Hie  terms  set  out  In  tbe  com- 
plaint Thereupon  plalntUEs  withdrew  tbe 
offer.  This  objection  on  dtfendanf s  part 
serans  to  have  been  captions;  but  the  otta 
having  been  withdrawn  before  any  ruling 
of  the  court  was  had  npon  tbe  question,  the 
Incident  Is  not  worthy  of  notlceu 

During  the  cross-examination  of  <me  of  the 
plaintiffs,  and  subsequently  when  defendant 
vras  putting  In  his  testimony,  he  offered  in 
evidence,  aft^  proper  IdentUtcattw.  tbe  writ- 
ten contract  between  the  parties  with  refer- 
ence to  the  sale  of  this  hay;  It  having  been 
steted  in  open  court  by  plaintiffs*  aitoeaey 
that  this  contract  contahied  stipulations  as  to 
tbe  manner  in  which  the  tonnage  should  be 
determined.  Tbe  introduction  of  tbe  written 
contract  was  ot^ected  to  by  plaintiffs  as 
being  Incompetent  and  Irrelevant  which  ob- 
jection was  sustained,  nils  vras  error.  The 
burden  was  upon  the  plaintiffs  to  show  tbat 
under  the  oontract  as  set  out  by  them  thero 
was  a  deficiency  In  the  quantity  estimated, 
and  on  this  question  the  manna-  of  weighing 
or  determining  tbe  tonnage  provided  in  tbe 
contract  was  a  material  matter.  PlalntUM* 
contention,  however,  was  and  Is  that  this 
written  agreement  was  changed  by  an  oral 
executed  agreonent  by  the  terms  of  whldi 
tbe  manner  ascertelning  tiie  tonnage  was 
changed.  But  on  tbe  evidence  in  tiie  record 
there  Is  a  question  whether  the  modifying 
agreement  was  so  far  executed  as  to  give  It 
validity;  aod,  ta  tbe  absence  of  the  original 
contract,  the  qnestlw  cannot  be  satlsfactorlfy 
determined.  The  prejudicial  character  of  th4 
error  In  excluding  this  written  contract  la 
apparent  throughout  tbe  entire  record. 

The  purchasers  from  Reed  wore  not  nec- 
essary parties  to  this  action. 

Judgment  and  order  reversed. 

*■  We  concur  t  GRAX,  P.  J. ;  SMITH,  J. 


1        Am.  441 

C0AT8  V.  ATCHISON,  T.  ft  8.  P.  ET.  Ca 

(Court  of  Appeal,  Second  District  California. 
Aug.  17.  1905.) 

1.  BHtNENT  Domain— RAlLBOAOS—OOCDPTOTfl 

Street  —  Consent  or  Orrr— Damam  to 

Abutting  Pbopjebxt. 

A  railroad  compaoTt  thongh  eracting  and 
maintaining  Its  road  in  a  street,  aa  permitted 
by  Civ.  Code,  S  4(i5  (5),  and  with  consent  of 
the  city,  ia  liable  for  injury  to  the  right  of  an 
owner  of  abattiog  i«operty  to  access  thereto. 

[Ed.  Note.— For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain.  }$  263,  310.] 
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%,  BAzisoAi>8---OccunxivoBTBDns— NnsAiraB 
— BCeabubb  or  Dauaoks. 

A  railroad  company,  occupying  a  street 
br  maintaining  an  embankment  in  front  of 
abatting  property,  preventing  accesa  to  it,  ia 
liable  aa  for  a  nuisance  ;  the  measure  of  damagea 
being  tbe  amount  of  injary  actually  austained 
at  ue  eommencement  of  the  action  therefor, 
and  the  measure  of  damages  in  condemnation, 
the  detea-ioration  In  market  value,  not  ob- 
taining. 

S.  NuiSAiTGB — ^Acnoir  n»  Dahagis — T>EMAvm 

rOB  ABATUUCZn'. 

Demand  for  abatement  of  a  nuisance  is 
not  necessary  for  an  action  for  damages  from 
its  maintenaoce. 

[Ed.  Note. — For  cases  in  mint,  see  vol.  37, 
Cent  Dig.  Nuisance.  Si  102.  108.] 

^peal  from  Supwlgr  Court,  Tolsre  Com^ 
t7 :  W.  B.  Wallace.  Judge. 

Action  by  J.  R.  Coats  againat  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff.  D^wdsnt  appeala. 
Affirmed. 

T.  J.  Norton.  U.  T.  Clotfelter,  and  B.  B. 
Mllltkln,  for  appellant  Charles  O.  Lambert 
sou,  for  respondent 

SMITH.  J.  The  plalutUf  Is  the  owner  of 
a  lot  of  land  in  the  dty  of  Yisalla,  fronting 
on  the  east  side  of  East  street,  on  which, 
from  a  date  anterior  to  tbe  transactions  in- 
Tolved  in  this  case,  he  bad,  and  had  been 
operating,  a  foundry  and  machine  shop  and 
repair  shop  for  machinery.  Tbe  defendant 
Is  the  successor  In  interest  of  the  San  Fran- 
.Cisco  &  San  Joaquin  Valley  Railway  Com- 
pany, and  is  matntatning  in  East  street,  be- 
tween the  main  trade  of  its  road  and  tbe 
east  line  of  the  street,  a  side  track  erected 
by  Its  predecessor  on  an  embankment  of 
about  two  feet  elevation,  which  prevents 
access  to  the  plalntUfs  premises,  and  has 
thus  seriously  interfered  with  the  use  of 
the  premises  for  the  purposes  of  his 
business.  The  suit  was  brought  for  re- 
sulting damages,  and  plaintiff  recovered  ver- 
dict and  Judgment  for  $800,  being  the  dam- 
ages suffered  by  tbe  plaintiff  from  the  com- 
mencement of  tbe  maintenance  of  the  nui- 
sance by  the  defendant  to  the  commencement 
of  Uie  suit  Tbe  appeal  Is  from  the  Judg- 
ment and  from  an  order  denying  the  defrad- 
■nfs  motion  for  a  new  trial. 

The  points  urged  by  the  apfwltant,  or  those 
that  need  be  considered,  are:  (1)  That  the 
Bide  track  and  embankment  were  constructed 
by  its  predecessor  undor  an  ordinance  of  the 
city  of  yisalla  authorizing  Its  construction, 
and  hence  were  not  unlawful,  and  conse- 
guenttf  not  a  nuisance;  (2)  that  under  tbe 
pleadings  and  evidence  In  the  case  plaintiff 
was  not  entitled  to  recover  more  than  nomi- 
nal damages;  (3)  that  demand  upon  the  de- 
fendant for  abatraoent  of  the  nuisance  was 
essential  to  plalntUTs  action,  and  that  such 
demand  was  not  made. 

1.  In  support  of  Its  first  point  the  defend- 
ant relies  upon  the  license  given  Its  prede- 
cessor by  section  405,  subd.  6,  of  fbe  Civil 
82  P.— U 


Oode^  "to  construct  its  road  over  the  street* 
and  an  ordinance  of  the  city  of  Yisalla  au- 
thwlzing  it  to  do  so.  But  In  the  license 
pleaded  It  la  expressly  provided,  as  a  condi- 
tion of  using  the  street  that  the  corporation 
shall  restore  It  **to  Its  former  state  of  use- 
fulness as  near  as  may  be.  or  so  that  the 
railroad  shall  not  unnecessarily  Impair  its 
usefulness.**  Under  these  and  preceding  pro- 
visions of  the  law,  it  has  been  held  in  many 
cases  in  this  state  that  the  consent  of  the 
city  authorities  to  use  Its  street  for  railroad 
purposes  "In  no  wise  touches  the  question  of 
damages  to  private  property  on  the  line  of 
tbe  street"  and  tliat  the  right  to  a  Just  com- 
pensation for  the  Injuries  thus  inflicted  Is  in 
no  wise  affected  the  question  whether  such 
consent  had  been  or  had  not  been  given. 
S.  P.  B.  B.  Oo.  T.  Beed.  41  Cal.  262 ;  Schulte 
V.  N.  P.  T.  Co.,  50  Cal.  892;  Severy  v.  C.  P. 
R.  B.  Co.,  SI  Cal.  107;  Ford  v.  Santa  Cruz 
B.  B.  Co..  09  Cal.  290;  Beronlo  v.  S.  P.  R.  B. 
Co..  86  Cal.  421,  24  Pac.  1098.  21  Am.  St 
Rep.  S7.  The  first  case  cited  Is,  indeed, 
criticised  in  Montgomery  v.  Railway  Co., 
104  Cal.  186>  196,  87  Paa  786,  25  L.  B.  A. 
654,  4S  Am.  St  Bep.  89;  but  the  same  point 
was  not  Involved  in  tiiat  case,  and  what  Is 
there  said  upon  the  general  subject  is  ques* 
tioned  in  O'Connor  t,  S.  P.  R.  R.  Co.,  122 
GaL  684,  55  Pac.  688;  but  the  prindple  In  S. 
P.  R.  B.  Co.  T.  Reed  cannot  be  quea* 
tioned,  fw  it  is  a  settled  principle  that 
the  right  of  tbe  owner  of  land  abutting  on  a 
street  to  access  over  It  to  and  frcon  his  prem- 
ises Is  Itself  a  right  of  property,  of  which, 
under  the  consdtutional  provisions,  he  can 
no  more  be  derived  without  compensation 
than  of  aqy  other  prop&:ty,  Schaufele  t. 
Doyle,  86  Cal.  10^  24  Pac.  834;  Eadius  v.  Loa 
Angeles  Electric  "Bj.  Co.,  108  Oal.  617,  87 
Pac.  750,  42  Am.  St  Rep.  149;  Brown  v. 
Board  of  SupOTlsors,  124  Cal.  280, 57  Pac.  82. 
There  was  an  exception,  or  apparent  excep- 
tion, to  this  prindple  In  favor  of  ttie  right 
of  iiie  munldpallty  to  grade  its  streets,  by 
which  it  and  its  proper  agents  were  exempted 
from  liability,  unless  for  n^llgence  In  the 
work ;  but  bi  ttils  case  the  defendant's  pred- 
ecessor was  not  tin  agoit  of  the  dty  for 
that  purpose^  nor  would  the  dty  Itself  have 
be«i  authorized  to  raise  embankm^ts  over 
portions  of  the  street,  except  as  part  of  the 
entire  work  of  grading  tbe  street  Now,  by 
article  1, 1  14,  of  the  Constltutltm,  the  power 
heretofore  vested  In  the  munldpallty  In  this 
regard  has  been  taken  away,  and  It  Is  pro- 
vided: "Private  property  shall  not  be  taken 
or  damaged  for  public  use  without  Just  com- 
pensation baring  been  first  made  to  or  paid 
into  court  for  the  owner.**  Reardoo  t.  Sen 
Frandsco,  66  Cal.  402,  6  Pac.  817,  56  Am.  Rep. 
109;  Bachns  v.  Los  Angeles  Blectrlc  Ry.  Co., 
103  Cal.  617,  37  Pac.  750,  42  Am.  St  Rep.  149; 
Kachus  V.  Los  Angeles,  130  Cal.  492,  62  Pac. 
829,  80  Am.  St  Rep.  147.  It  Is  clear,  there- 
tore,  that  the  defendant's  predecessor  in 
erecting  and  the  defendant  In  maintaining. 
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the  nuisance  complained  of,  are  to  be  re- 
garded as  ordinary  tort  feasors. 

2.  Ab  to  damages,  there  Is  nothing  in  the 
case  to  take  It  from  under  the  application  of 
the  general  rule  applying  to  nnlsances  and 
other  injuries  to  land  (1  Sedgwick  on  Dam- 
ages, 267,  274,  294,  citing  Hatfield  t.  Central 
E.  R.  Co.,  33  N.  J.  Law,  251 ;  Wood,  Lawj  of 
Nuisances,  {  830  ;  2  Greenleaf  on  Evidence,  { 
474),  which  Is  "that  every  person  who  suiters 
detriment  from  the  unlawful  act  or  omission 
of  another  may  recover  from  the  person  in 
fault  a  compensation  therefor  In  money"  (Civ. 
Code,  i  3281),  which,  except  where  otherwise 
provided,  shall  be  "the  amount  which  will 
compensate  for  all  the  detriment  proximately 
caused  thereby"  (Id.  S  3333).  This  may  be 
in  some  cases  the  deterioration  In  the  market 
value  of  the  property,  as,  e.  g.,  where  the 
nuisance  Is  a  continuing  one  and  cannot  be 
abated.  2  Greenleaf  on  Evidence,  S  468; 
Wood  on  Nuisances,  S  856;  Eachus  v.  Los 
Angeles  Elec.  Ry.  Co.,  and  Same  v.  Los 
Angeles,  supra.  But  It  is  not  always  that 
this  measure  of  damages  Is  admissible.  Hop- 
klM  V.  W.  P.  R.  R.  Co.,  50  Cal.  194 ;  Severy 
T.  C.  P.  R.  R.  Co.,  51  Cal.  197.  Ordinarily,  he 
is  entitled  to  recover  only  an  amount  suffi- 
cient to  compensate  him  for  bis  actual  detri- 
ment; and  this  he  is  always  entitled  to  re- 
cover. Hence  it  is  said,  in  cases  of  nuisance, 
"the  rule  of  damages  •  *  •  Is  the 
amount  of  injury  actually  sustained  at  the 
commencement  of  the  suit"  (2  Greenleaf  on 
Evidence,  S  474;  Wood  on  Nuisances,  §  855), 
though,  "where  the  damages  are  of  a  perma- 
nent character  and  go  to  the  entire  value  of 
the  estate  affected  by  the  nuisance,  [It  is 
said]  a  recovery  may  be  had  of  the  entire 
damages  In  one  action."  (Ld.  %  856),  The 
case  of  Eachus  v.  Los  Angeles  Elcc.  Ry.  Co., 
103  Cal.  617,  37  Pac.  750,  42  Am.  St.  Rep.  149, 
is  not  in  conflict  with  these  principles.  That 
was  a  case  of  the  kind  noted  above,  where  the 
deterioration  of  the  value  In  the  land  was  the 
proper  measure  of  damages,  and  In  which 
there  was  no  other  damage  claimed  by  the 
plaintiff.  Nor  can  the  language  dted  by  the 
appellant  from  the  opinion  In  that  case  bear 
the  construction  put  on  It  What  Is  said  is, 
In  effect,  that  "a  mere  infringement  of  the 
owner's  personal  pleasure  and  enjoyment," 
etc^  as,  e.  g.,  by  "the  erection  of  a  county 
jail  or  a  county  hospital,"  is  not  a  ground  for 
damages,  which  la  but  to  say  that  a  party 
cannot  recover  for  a  mere  Interference  with 
bis  personal  pleasure  and  enjoyment  where 
"no  right  has  been  violated,"  or,  In  other 
words,  for  damnum  absque  injuria.  Wood  on 
Nuisances,  §  867.  But,  from  the  very  defini- 
tion of  nuisance,  where  his  right  la  violated, 
it  Is  clear  that  he  may  recover  damages  for 
any  Interference  "with  the  comfortable  enjoy- 
ment of  •  •  •  (bis)  property."  Civ. 
Code,  S  3479 ;  Code  Gov.  Proc.  S  731.  So  what 
is  said  with  reference  to  the  diminution  In 
value  of  the  property  "for  some  particular 
use"  is  to  be  understood  as  retting  to  the 
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case  before  the  court,  where  the  question  at 
Issue  was  only  as  to  the  value  of  the  property.' 

The  position  of  appellant  In  this  r^ard 
seems  to  be  that  the  measure  of  damages  in 
the  case  of  nuisance  affecting  real  property 
Is  the  deterioration  In  the  market  value  of  the 
land  by  reason  of  the  nuisance.  This,  Indeed, 
is  the  measure  of  damages  established  by  the 
Code  In  suits  for  the  condemnation  of  land 
(Code  Civ.  Proc.  S  1248) ;  but  we  cannot  con- 
ceive upon  what  principle  the  same  measure 

.  of  damages  must  be  applied  in  suits  for 
damages  for  nuisance  or  trespass,  and  to 
apply  it  generally  would  be  In  conflict  with 
the  very  definition  of  nuisance  as  given  In  the 

:  Codes,  and  with  the  provisions  of  the  CIvU 
Code  as  to  the  measure  of  damages  In  case  of 
tort,  and  with  the  authorities  on  the  subject 
For,  though  under  the  provisions  of  the  law, 
SB  it  Stood  before  and  since  the  adoption  of 
the  new  Constitution,  the  right  to  condemn 
the  plalntlfTs  right  In  the  street  was  accorded 
to  the  defendant,  yet  It  has  not  thought  fit  to 
avail  Itself  of  this  privilege,  and  it  therefore 
stands,  as  we  have  already  said,  in  the  posi- 
tion of  a  mere  tort  feasor.  Nevertheless  the 
appellant's  claim  seems  to  be  supported  to 
some  extent  by  the  decision  in  Kisblar  v.  S.  P. 
R.  R.  Co.,  134  Cal.  636,  66  Pac.  848,  where  It 
was  apparently  held.  In  a  case  where  the 
plaintiff  was  a  leaseholder  of  a  lot  which  he 
used  In  the  business  In  which  he  was  engaged, 
and  the  value  of  which  for  that  purpose  was 
entirely  destroyed  by  the  shutting  off  of 
access  to  It  by  the  defendant,  that  the  plain- 
tiff was  entitled  to  recover  "only  the  fair 
market  value  of  the  plaintiff's  property" ;  L  e., 
of  bis  lease.  But  by  reference  to  the  record 
In  that  case  It  will  be  seen  that  this  was.  In 
effect,  conceded  by  both  parties,  and  that  the 
only  question  considered  by  the  court  was  the 
contention  of  the  appellant  that  the  use  of 
the  land  "to  the  plaintiff  for  a  particular 
purpose"  was  "a  proper  element  to  be  con- 
sidered by  the  Jury,  ♦  •  *  and  should 
not  be  taken  from  the  jury  In  arriving  at 
market  value"  (page  639  of  134  Cal.,  page 
849  of  66  Pac);  and  In  support  of  this  propo- 
sition the  case  cited  by  the  appellant  was  San 
Diego  Land  C3o.  v.  Neaie,  88  Cal.  50,  25  Pac. 
977,  11  L.  R.  A.  604.  which  was  a  condemna- 
tion suit,  as  was  also  the  case  of  Santa  Ana  v. 
Harlln,  99  Cal.  538,  34  Pac.  224.  Naturally, 
therefore,  the  question  here  involved  was  not 
considered  by  the  court,  and  the  decision 
cannot  be  regarded  as  an  authority  upon  the 
general  proposition.  In  the  present  case,  the 
damage  to  the  plaintiff's  land  and  to  the 
business  carried  on  by  him  on  the  land  was 
clearly  proven;  and  imder  the  evidence  In- 
troduced the  amount  foimd  by  the  verdict 
cannot  be  regarded  as  excessive.  Code  Civ. 
Proc.  S  657,  subd.  5 ;  Boyce  T.  Cal.  Stage  Co., 
25  Cal.  460 ;  Lee  V.  S.  P.  R.  B.  Co.,  101  Cal. 
120,  121,  35  Pac.  572. 

As  to  the  claim  of  the  appellant  that  de- 
mand to  abate  the  nuisance  was  necessary  to 
the  plaintiff's  action,  tbe  doctrine  omtended 
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/or  by  the  appellant,  If  prevlourfy  existing, 
was  abrogated  bj  section  3483  of  the  Civil 
Code.  See  note  to  this  section  In  Reviser's 
Edition.  Whether  want  of  knowledge  of  the 
existence  or  noxious  character  of  a  nuisance 
would  be  e  defense  to  an  action  (Grigsby  v. 
Clear  Lake  "Water  Co.,  40  Cal.  300)  need  not 
here  be  considered,  as  there  was  eridrace  in 
the  ca8e  to  justify  the  Jury  In  finding  such 
knowledge. 

For  the  reasons  given,  we  are  of  the  opinion 
that  the  Judgment  and  order  appealed  from 
should  be  afflnned ;  and  It  Is  ao  ordered. 

We  concur:   GRAY,  P.  J.;  ALLEN,  J. 


THOMPSON  V.  CROSBY. 
(Supreme  Court  of  Oklahoma.   Sept.  8,  1D05.) 

1.  Appeal— Pbobate  Coubts— Pbooedum. 

When  a  judgment  is  rendered  in  Uie  pro- 
bate court  in  a  civil  cause,  the  defeated  party 
may  appeal  direct  to  the  Supreme  Court  in  the 
same  manner  as  appeals  are  taken  from  the 
district  court  and  with  like  effect,  where  ques- 
tions of  law  only  are  to  be  reviewed. 

2.  Chattel  MoKcoAaB— What  CoumTUTSft— 
Possession. 

A  contract  which  conveys  personal  prop- 
erty to  another  merely  for  the  purpose  of 
securing  the  payment  of  a  debt  Is  a  chattel 
mortgage,  regardless  of  whether  the  fcrantor 
or  grantee  holds  possession  of  the  property,  and 
unless  such  contract  is  signed  by  two  witnesaes 
and  filed  in  the  office  of  the  register  of  deeds 
in  the  county  where  the  property  at  the  time 
is  situated  it  is  vaii  as  to  execution  creditors. 

tEd.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Chattel  Mortgages.  SS  426,  420.] 

(Syllabus  by  the  Court) 

Error  from  Probate  Court,  Caddo  County ; 

M.  N.  Glsb,  Judge. 

Action  by  H.  D.  Crosby  against  James 
S.  Thompson.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed. 

A  J.  Morris  and  L.  E.  Lange,  for  plain- 
tiff In  error.  Carl  Glltsch,  Herbert  D.  Cros- 
by, and  W.  L.  Baxter,  for  defendant  In  error. 

BEAUCHAMP,  J.  On  the  1st  day  of  Jan- 
uary, 1903,  the  Slayden-Ktrks^  Woolen 
Mill,  of  Waco,  Tex.,  commenced  an  action  In 
the  probate  court  of  Caddo  county  against 
T.  B.  Metcalf,  who  was  then  engaged  In  the 
mercantile  business  at  Bridgeport,  in  Caddo 
county,  to  recover  the  sum  of  $142.35  upon 
account,  and  on  February  2,  3903,  recovered 
judgment  for  that  sum  and  costs.  On  the 
26tli  day  of  January,  1903.  T.  B.  Metcalf 
transferred  bis  stock  of  goods  to  bis  father, 
Frank  Metcalf,  who  immediately  went  Into 
possession  thereof.  On  the  eth  day  of  Feb- 
ruary, 1903,  an  execution  was  issued  upon 
the  Judgment  of  the  woolen  mills  against  T. 
B.  Metcalf,  and  placed  In  the  hands  of  the 
plaintiff  In  error,  as  sheriff  of  Caddo  coimty, 
for  service.  On  February  IG,  1003,  FraidE 
Metcalf  and  T.  B,  Metcalf  executed  an  In- 
strument in  writing  by  the  terms  of  which 
tb^  att^pted  to  transfer  to  Herbert  D. 


Crosby,  the  defendant  In  error,  as  trustee  for 
certain  creditors  of  T.  B.  Metcalf  therein 
named,  the  stock  of  goods  at  Bridgeport.  On 
the  following  day,  the  17th  day  of  February. 
1903,  the  defendant  in  error,  Crosby,  took 
possession  of  the  stock  of  goods,  and  remain- 
ed In  possession  thereof  until  the  23d  day 
of  February,  1003,  when  the  plaintiff  in  error, 
as  sheriff,  levied  the  execution  Issued  upon 
the  Judgment  of  the  woolen  mills  upon  the 
property  in  question  as  the  property  of  T. 
B.  Metcalf;  the  same  being  a  portion  of  the 
stock  in  the  possession  of  Crosby.  On  the 
20th  day  of  March,  1903,  Crosby,  as  trustee, 
commenced  this  action  In  the  probate  court 
of  Caddo  county  to  recover  the  possession  of 
the  property  in  controversy.  On  the  4th 
day  of  August,  1903,  after  trial,  Crosby  re- 
covered Judgment  for  the  return  of  the  prop- 
erty and  oue  cent  damages  and  costs.  A 
motion  for  a  new  trial  was  by  the  court  over- 
ruled, exception  allowed,  and  plaintiff  In 
error  brings  the  case  here  upon  iwtltion  in 
error  and  case-made  for  review. 

The  defendant  In  error  has  filed  a  motion 
to  dismiss  the  appeal,  for  the  reason  that 
there  is  a  question  of  fact  involved,  and 
that  an  appeal  In  such  ease  from  the  probate 
court  direct  to  this  court  is  unauthorized. 
The  plaintiff  in  error  brings  the  case  here 
upon  petition  in  error  and  case-made,  and 
alleges  errors  In  the  rulings  and  orders  of 
the  trial  court  in  the  progress  and  trial  of 
the  case,  over  the  objections  and  exceptions 
of  the  plaintiff  In  error  and  to  his  prejudice, 
and  seeks  a  reversal  of  the  Judgment  on  ac- 
count of  the  alleged  errors  In  the  rulings  of 
the  court  upon  qnestlons  of  law  arising  In  the 
progress  of  the  trial.  Under  the  former 
decisions  of  this  court  it  Is  the  settled  law  iu 
this  territory  "that,  when  a  Judgment  Is  ren- 
dered In  the  probate  court  in  a  civil  cause, 
the  defeated  party  may  appeal  direct  to  this 
court  where  qnestlons  of  law  only  are  to  be 
reviewed."  Decker  v.  Cahlll,  10  Okl.  251,  61 
Pac.  1101 ;  Randolph  v.  Hudson.  10  Okl.  S98, 
61  Pac.  1103.  The  motion  to  dismiss  ttae  ap- 
peal Is  overruled. 

Upon  the  trial  of  the  case  in  the  court  be- 
low the  defendant  in  error,  Crosby,  claimed 
the  title  and  right  of  possession  of  the  prop- 
erty in  question  under  and  by  virtue  of  the 
Instrument  in  writing  made  and  executed 
by  Frank  Metcalf  and  T.  B.  Metcalf  on  the 
16tb  day  of  February.  1903,  and  under  which 
be  (Cro^y)  was  in  possession  when  the  plain- 
tiff In  eeroT  levied  the  execution.  The  plain- 
tiff in  error  claimed  that  the  transfer  of  the 
stock  of  goods  liy  T.  B.  Metcalf  to  his  father, 
Frank  Metcalf,  was  fraudulently  made,  for 
the  sole  purpose  of  defrauding  the  plaintiff 
In  error  and  other  creditors  of  T.  B.  Metcalf, 
and  that  the  instrument  under  which  Crosby 
claimed  and  was  In  possession  was  void  as 
against  the  creditors  of  T.  B.  Metcalf;  the 
same  by  Its  terms  and  conditions  being  a 
chattel  mortgage,  and  not  executed  In  the 
pr&wnce  of  two  witnesses,  and  filed  by  de-. 
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positinK  the  same,  or  an  authenticated  copy 
thereof,  In  the  office  of  the  register  of  deeds. 
TeEtimony  was  heard  In  support  of  the  con- 
tentions of  both  parties.  The  case  was  tried 
by  the  court  without  a  jury.  The  plaintiff 
in  error  at  the  trial  requested  the  court  to 
make  findings  of  fact  on  the  following  issues: 
"First.  Was  the  transfer  of  the  property 
in  controversy  made  on  the  26th  day  of  Jan- 
uary, 1903,  by  T.  B.  Metcalf  to  Prank  Met- 
calf,  made  with  intent  to  hinder  and  delay 
creditors  of  T.  B.  Metcalf?  Second.  Was 
the  property  In  controversy  the  property  of 
T.  B.  Metcalf  at  the  time  the  transfer  was 
made  to  H.  D.  Crosby  on  the  16th  day  of 
February,  1903?"  Which  request  was  by  the 
court  refused,  as  shown  by  the  record,  and 
ezceptlons  allowed  plaintiff  In  error,  for 
the  reasons  stated  In  conclusions  of  law 
numbered  2  and  S,  which  are  as  follows: 
"(2)  That  the  agreement  or  stipulation  made 
and  entered  into  on  the  16th  day  of  February, 

A.  D.  1903,  by  and  between  Thomas  B.  Met- 
calf, Frank  Metcalf,  by  his  attorney  In  fact, 
and  H.  D.  Crosby,  trustee  for  the  creditors 
named  In  said  stipulation,  with  possession, 
was  valid  and  binding  on  and  after  Its  date, 
whether  recorded  or  not  as  to  all  execu- 
tion or  other  creditors  of  the  said  Thomas 

B.  Metcalf,  and  that  said  Thomas  B.  Metcalf 
had  the  right  to  turn  over  any  or  all  of 
said  property  to  any  of  the  honest  creditors 
of  the  said  Thomas  B.  Metcalf,  In  any  way, 
manner,  or  form  that  he  (the  said  Frank 
Metcalf)  might  see  fit,  providing  he  did  so 
Iwfore  the  levy  was  made.  (8)  That  wheth- 
er  the  bill  of  sale  from  Thomas  B.  Metcalf  to 
bis  father,  Frank  Metcalf,  made  on  the  26th 
day  of  January,  A.  D.  1903,  or  the  power  of  at- 
torney from  said  Frank  Metcalf  to  Carl 
GUtsch,  made  and  recorded  on  the  same  day, 
were  made  In  good  faith  or  for  fraudulent  pur- 
poses, makes  no  difference  in  this  case,  as  noth- 
ing that  was  said  or  done  at  that  time,  by  and 
between  the  parties  present  on  that  occasion, 
could  In  any  way  affect  the  rights  of  other 
persons,  or  Invalidate  the  stipulation  made 
In  good  faith  on  the  10th  day  of  February, 
A.  D.  1903,  with  the  Intent  to  prefer  and  pay 
certain  other  creditors  of  Thomas  B.  Metcalf, 
whose  claims  were  undisputed." 

If  the  Instrument  under  which  the  de- 
fendant in  error  claims  is  a  chattel  mort- 
gage, and  is  not  executed  and  filed  for  record 
as  required  by  the  statutes  of  this  territory, 
then  the  fact  as  to  whether  the  transfer 
from  Thomas  B.  Metcalf  to  his  father  was 
fraudulent  and  for  the  sole  purpose  of  de- 
frauding creditors,  and  the  property  was  in 
fact  the  property  of  Thomas  B.  Metcalf  at 
the  time  the  execution  was  levied,  became 
very  material.  The  Instrument  under  which 
defendant  In  error  claims,  omitting  the  de- 
Bcrlption  of  the  property,  reads: 

**Know  all  men  by  these  presents,  that  we, 
Thomas  B.  Metcalf  and  Frank  Metcalf,  par- 
ties of  the  first  part,  in  consideration  of  one 
dollar  (f  1.00)  to  ns  In  hand  ^ald,  and  of  the 
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indebtedness  of  Thomas  B.  Metcalf  herein- 
after mentioned,  and  of  the  trust  hereby 
created,  have  this  day  bargained,  sold,  as- 
signed, and  delivered,  and  do  hereby  bargain, 
sell,  assign,  and  deliver,  to  Hert>ert  D.  Cros- 
by (hereinafter  referred  to  as  trustee)  all  the 
goods,  chattels,  and  personal  property  de- 
scribed as  follows,  to  wit:  (Here  follows  de- 
scription of  property.]  To  have  and  to  bold 
the  same,  but  In  trust,  however,  for  the  uses 
and  purposes,  and  xipon  the  condltknu  fol- 
lowing, to  wit: 

"Whereas,  the  said  Thomas  B.  Hetcalf  Is 
now  justly  Indebted  to  the  several  persons, 
firms,  and  corporations  named  below  (here- 
inafter referred  to  as  creditors)  in  ilie 
amounts  set  opposite  the  names  of  uld  credit- 
ors, respectlTely,  that  Is  to  say: 

Name  of  Creditor. 

Amount  of  Claim. 
Smith-McCord-Townsend  Dr.  Goods 

Co.  K.  C.  Mo  *2,500  00 

Goldstandt-Powell     Hat  Company, 

KanHaa  City,  Mo   800  25 

Jay-Smith    Hat    Company,  Kansas 

Citf .   Mo   2S9  15 

Hamilton-Brown  Shoe  Ck>.,  8t  Louis, 

Mo   518  35 

Stern,  Lauer,  Sfaohl  &  Co.,  Cincinnati, 

O.   718  00 

St  Louis  Coffin  Co.,  St  Louis,  Mo...    248  75 

$4,294  50 

"Now,  therefore.  If  the  first  parties  shall 
well  and  truly  pay  or  cause  to  be  paid  to 
the  satd  creditors  and  to  each  of  them  the 
indebtedness  aforesaid  and  each  and  every 
part  thereof  on  or  before  the  Ist  day  of 
March,  A.  D.  1903,  then  this  Indenture  and 
this  conveyance  shall  be  void;  otherwise, 
in  full  force  and  virtue.  In  the  meantime 
the  said  trustee  Is  hereby  given,  and  he 
shall  take,  Immediate  possession  of  all  the 
goods,  chattels,  and  personal  property  here- 
inafter described,  and  said  trustee  shall 
make  a  full  and  complete  Inventory  of  the 
same  at  the  original  cost  price,  and  shall 
thereupon  proceed  to  sell  said  goods  and 
chattels  at  retail,  and  in  the  usual  course 
of  business,  for  cash  only,  at  such  prices 
as  he  shall  deem  best  for  all  concerned. 
But,  in  case  said  Thomas  B.  Metcalf  shall 
not  pay  or  cause  to  be  paid  the  Indebted- 
ness aforesaid  within  the  time  above  limited, 
then  and  thereafter  it  shall  be  lawful,  and 
said  trustee  is  hereby  authorized,  to  sell 
said  goods  and  chattels,  either  at  retail  or  In 
bulk,  at  public  or  at  private  sale,  with  or 
without  adrertisli^,  at  such  price  and  upon 
such  terms  as  he  shall  deem  most  advanta- 
geous to  all  the  parties  in  interest;  but  no 
private  sale  of  stock  in  bulk  shall  be  made 
by  said  trustee  at  a  price  leas  than  a  sum 
equal  to  seventy-five  per  centum  of  the 
original  cost  price  thereof  without  the  writ- 
ten consent  of  a  majority  in  number  or 
amount  of  the  creditors  herein  named;  and 
no  public  sale  of  said  stock  shall  be  made 
in  bulk  until  after  ten  days'  notice  of  the 
time  and  ^ace  of  said  sale  shall  have  been 
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given  to  each  of  said  parties  of  the  first 
part,  and  to  each  of  the  creditors  herein 
named,  by  written  notice  mailed  to  the  re- 
spective addresses  thereof,  and  by  such  other 
advertising  of  said  proposed  public  sale 
for  such  length  of  time  as  shall.  In  the 
judgment  of  the  said  trustee,  be  best  cal- 
culated to  advise  the  public  in  and  about 
the  said  town  of  Bridgeport  of  the  time  and 
place  of  such  Intended  sale.  The  said  trus- 
tee shall  also  proceed  to  collect  said  notes, 
Accounts,  and  other  Indebtedness  hereby 
transferred,  by  suit  or  otherwise,  and  in 
making  such  collection  is  hereby  authorized 
to  make  such  compromises  and  adjustments 
of  accounts  which  are  disputed,  or  which 
are  otherwise  doubtful,  as  shall  In  his  Judg- 
ment be  for  the  best  Interest  of  the  parties 
hereto.  From  the  moneys  so  derived  from 
the  sale  of  the  goods  and  chattels  as  afore- 
said, and  from  the  collection  of  said  notes, 
accounts  and  other  indebtedness,  said  trus- 
tee shall  pay:  (1)  The  costs  and  expenses 
of  administering  this  trust,  including  In- 
surance, lights,  fuel,  clerk  hire,  and  other 
usual  and  necessary  expenses,  and  Including, 
also,  a  reasonable  compensation  for  his 
services  In  this  behalf.  (2)  The  said  trus- 
tee stial]  next  pay  to  the  creditors  herein- 
before named  the  amounts  so  as  aforesaid 
due  to  each  of  them,  and  shall  return  the 
residue.  In  money  or  In  property,  as  the  case 
may  he,  If  any  there  be,  to  the  said  Frank 
Metcalf  or  his  duly  authorized  agent  But, 
in  case  the  moneys  so  derived  from  the  sale 
of  said  property  and  the  collection  of  said 
Indebtedness  shall  not,  after  the  payment 
of  the  expenses  incident  to  the  administra- 
tion hereof,  be  sufficient  to  pay  each  of  said 
creditors  the  full  amounts  and  sums  so  due 
them  as  aforesaid,  then  the  said  trustee  shall 
pay  the  creditors  pro  rata  In  proportion  as 
the  claim  of  each  bears  to  the  whole  of  said 
Indebtedness,  and  said  trustees  shall  make 
distribution  among  said  creditors  as  often 
as  the  money  in  his  hands  available  for 
that  purpose  shall  equal  ten  per  centum  of 
the  whole  amount  of  said  Indebtedness. 
And  if,  after  the  application  of  the  pro- 
ceeds as  aforesaid,  any  portion  of  said  In- 
debtedness shall  remain  unpaid,  then  said 
Thomas  B.  Metcalf  agrees  to  pay  the  same; 
hut  the  said  Frank  Metcalf  shall  not  be 
personally  liable  for  any  part  of  such  In- 
debtedness. In  case  it  shall  become  neces- 
sary for  the  said  trustee  to  purchase  from 
time  to  time  staple  goods  In  order  to  facili- 
tate the  sale  of  the  goods  and  chattels  here- 
in described  and  to  save  the  sacrifice  there- 
of, then  the  said  trustee  la  authorized  to 
purchase  and  pay  for  same  from  the  cash 
proceeds  of  sale  and  collections  so  made  as 
aforesaid,  and  the  price  of  said  goods,  so 
to  be  bought  by  said  trustee,  shall  be  com- 
puted and  considered  as  a  part  of  the  ex- 
penses Incident  to  the  administration  hereof. 
The  said  store  buildings  In  which  said  goods 
and  chattels  are  now  situate  being  the  prop- 


erty of  said  Frank  Metcalf,  It  Is  hereby 
agreed  that  no  rent  or  other  charge  for  the 
use  and  occupation  of  said  buildings,  shall 
be  made  by  said  first  parties  to  said  trustee 
during  the  time  that  he  shall  occupy  the 
same  for  the  purpose  of  executing  this 
trust  up  to  and  Including  the  Ist  day  of 
October,  1903. 

•'In  witness  whereof,  the  said  Thomas  B. 
H^calf,  In  person,  and  the  said  Frank 
Metcalf,  by  his  duly  authorized  attorney  In 
fact  have  hereunto  set  their  hands,  this 
ICth  day  of  February,  A.  D.  1903. 

•'ISigned]  T.  B.  Metcalf. 

"Frank  Metcalf. 
"By  Carl  Glltsch,  Attorney  In  Fact. 

"I  hereby  accept  the  above  trust  this 
16th  day  of  February,  A.  D.  1903. 

"[Signed]  H.  D.  Crosby." 

That  this  Instrument  Is  but  a  security  for 
the  payment  of  money,  a  chattel  mortgage, 
from  its  plain  provisions  and  conditions, 
cannot  be  questioned.  It  does  not  purport 
to  have  been  signed  In  the  presence  of  wit- 
nesses, nor  was  It  filed  In  the  office  of  the 
register  of  deeds,  as  required  by  the  statutes 
of  this  territory,  S$  8578,  3583,  "Wilson's  Bev. 
&  Ann.  St,  1903.  The  statute  provides  that 
"a  mortgage  of  personal  property  Is  void 
as  against  creditors  of  the  mortgagor,  un- 
less the  original  or  an  authenticated  copy 
thereof,  be  filed  by  depositing  the  same 
In  the  office  of  the  register  of  deeds  of  the 
county  where  the  property  mortgaged  or 
any  part  thereof  is  at  the  time  situated." 
Nor  wiil  the  fact  that  Crosby  was  In  the 
possession  of  the  mor^aged  property  suffice 
to  protect  him  as  against  the  creditors  of 
the  mortgagor.  Greenville  National  Bank  v. 
Kvans-Snyder-Buel  Co..  9  Okl.  894,  60  Fac. 
249.  So  that  the  fact  as  to  whether  the 
transfer  by  Thomas  B.  Metcalf  to  his  father 
was  fraudulent,  and  the  property  at  the  time 
of  the  levy  of  the  execution  by  the  sheriff 
was  In  fact  the  property  of  Thomas  B. 
Metcalf,  was  one  of  the  greatest  Importance; 
for,  if  the  transfer  was  fraudulent  and  the 
property  In  fact  the  prc^erty  of  Thomas  B. 
Metcalf  at  the  time  the  execution  was  levied, 
the  mortgage  to  Crosby,  not  having  been 
executed  and  filed  In  the  register  of  deed's 
office  as  required  by  the  statutes,  was  void 
as  against  the  plaintiff  In  error,  being  a 
creditor  of  Thomas  B.  Metcalf,  the  owner 
and  mortgagor  of  the  property  levied  on. 
From  an  examination  of  the  record  we 
find  that  there  was  evidence  In  support  of 
the  claim  of  plaintiff  in  error  that  tbe  trans- 
fer by  Thomas  B.  Metcalf  to  his  father  was 
fraudulent,  and  that  the  property  at  the 
time  of  the  levy  by  the  sheriff  was  In  fact 
the  property  of  Thomas  B.  Metcalf;  and, 
these  questions  being  material  Issues  under 
the  pleadings,  the  trial  court  erred  in  Its 
coDClusions  of  law  quoted. 

For  the  errors  of  the  trial  court  men- 
tioned, this  case  Is  reversed.  Other  errors 
are  assignedj  bu^  inasmuch  as  tbcgr  may 
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not  necessarily  arise  on  another  trial,  we 
win  not  review  them  at  this  time. 

The  juclgment  of  the  probate  court  of 
Caddo  county  is  reversed,  at  the  coSt  of 
defendant  In  error,  and  the  case  remanded, 
with  directions  to  the  triai  court  to  grant 
a  new  trial  and  to  proceed  in  conformity 
with  the  vicwa  herein  expressed.  All  the 
Justices  concurring. 


SIIAFEB  T.  NATIONAL  CASH  BEGISTER 
CO. 

(Supreme  Court  of  Oklahoma.  Sept  7.  190&.) 
Sales — CoNDmoNAL  Sales — Registration. 

A  promiasory  note  or  instrument  in  writ- 
ing, evidencing  the  conditional  sale  of  personal 
property,  when  executed  iu  the  manner  in  which 
such  instruments  are  authorized  to  be  executed, 
is  entitled  to  be  deposited  and  filed  with  the 
register  of  deeds,  and  need  not  be  witnessed  or 
acknowledged  to  entitle  it  to  r^istration  and  to 
make  It  constructive  notice  when  so  filed. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Comanche 
County;  before  Justice  F.  E.  Gillette. 

Action  hy  the  National  Cash  Register 
Company  agalust  Henry  Shafer.  Tbei'e  was 
judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Parmenter  &  Myers,  for  plnintiff  in  error. 
Sims  &  Wolverton,  for  defendant  in  error. 

BURFORD,  C.  J.  The  National  Cash  Reg- 
ister Company  sold  to  A,  Moseby,  at  Walter, 
Okl.,  one  of  its  National  cash  registers,  and 
delivered  such  machine  to  him  on  May  0, 
1003.  On  the  same  day  Moseby  entered 
Into  a  written  agreement  with  the  company 
whereby  he  agreed  to  purchase  the  register 
for  the  sum  of  $200,  to  be  paid  $40  on  de- 
livery and  the  remainder  in  installments  of 
$25  per  month  until  the  entire  purchase 
price  is  paid.  This  contract,  among  other 
provisions,  contains  the  following:  "It  is 
agreed  that  the  title  to  tbe  said  cash  register 
shall  not  pass  until  the  purchase  price  or 
any  Judgment  for  tbe  same  is  paid  in  full, 
and  shall  remain  your  property  until  that 
time.  It  Is  expressly  agreed  that  this  order 
shall  not  be  countermanded."  Tbe  original 
agreement  containing  tbe  above  provisions 
was  by  tbe  National  Cash  Register  Company 
deposited  and  filed  In  tbe  office  of  tbe  reg- 
ister of  deeds  In  Comanche  county,  Okl., 
and  was  registered  and  Indexed  on  June  10. 
1903,  In  Book  1,  Chattel  Mortgage  Record, 
Comanche  County,  at  page  166.  Moseby  paid 
the  flnt  Installment  of  $40  on  tbe  purchase 
price,  and  never  paid  tbe  company  any  other 
sum  or  sums  upon  said  contract.  Before 
the  Initiation  of  this  suit  tbe  National  Cash 
Re^ster  Company  demanded  of  Moseby  tbe 
possession  of  tbe  register,  but  be  refused 
to  deliver  ijossession.  The  register  Is  con- 
ceded to  be  worth  $200.  On  August  21.  1903, 
Henry  Shafer,  the  plaintiff  In  error  In  this 
case,  recovwed  a  Judgment  against  Alice 
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'  IMoseby  and  J.  E.  Moseby  for  the  sum  of 
$174,  with  interest  at  the  rate  of  10  per  cent, 
per  annum,  and  for  costs.  Execution  was 
Issued  upon  said  judgment  and  levied  uiK>n 
the  register  In  controversy,  which  was  sub- 
seciuently  sold  at  sheriff's  sale  under  said 
execution,  and  was  purchased  at  said  sale 
by  Shafer.  It  is  admitted  that  at  tbe  time 
of  tbe  purchase  by  Shafer  at  sheriff's  sale 
be  had  no  actual  notice  of  the  contract  or 
agreement  with  tbe  register  company,  or  of 
Its  rights  thereunder,  and  only  such  construc- 
tive notice  as  the  law  will  Imply  from  the 
Instrument  on  file  in  the  office  of  the  reg- 
ister of  deeds.  It  Is  also  agreed  that  tbe 
Alice  Moseby  who  is  a  defendant  In  the 
Shafer  judgment  and  execution  is  tbe  A. 
Moseby  who  entered  into  tbe  agreement 
with  tbe  National  Cash  Register  Company 
for  its  machine,  and  who  bad  the  posses- 
sion of  tbe  register  in  question  at  tbe  time 
Shafer  had  bis  execution  levied  upon  It. 
The  National  Cash  Register  Company  brought 
its  action  in  the  district  court  of  Comanche 
county  against  Henry  Shafer  to  recover  the 
sum  of  $200  for  tbe  alleged  conversion  of 
said  register.  Shafer  answered  In  two 
counts;  tbe  first  a  general  denial.  In  tbe 
second  be  set  op  the  procuring  of  bis  Judg- 
ment against  Mosebys,  the  levy  of  his  exe- 
cution on  tbe  register  and  sale  by  tbe  sheriff, 
and  bis  purchase  of  the  same.  Tbe  case  was 
submitted  to  tbe  court  upon  an  agreed  state- 
ment of  facts,  wliicb  was  substantially  as 
set  forth  in  the  foregoing  recital.  Tbe  court 
found  for  tbe  plaintiff,  and  assessed  its 
damages  at  the  sum  of  ?1G0,  the  value  of 
the  register  at  tbe  time  of  the  conversion 
by  Shafer,  and  judgnieut  was  rendered  ac- 
cordingly. From  this  Judgment,  Shafer 
brings  tbe  cause  here  by  petition  In  error. 

Tbe  only  question  presented  by  counsel 
In  their  briefs  Is  whether  or  not  tbe  Instru- 
ment executed  by  Moseby  to  tbe  National 
Cash  Register  Company  was  such  an  in- 
strument as  was  entitled  to  be  filed  and 
registered,  and  would  Impart  constructive 
notice  to  Shafer,  as  a  creditor  of  Moseby, 
of  tbe  Interest  of  tbe  National  Cash  Register 
Company  In  tbe  property.  We  have  been  cited 
to  no  authorities  which  throw  any  light  upon 
the  question  presented,  and  we  are  left  to 
the  usual  and  ordinary  rules  of  Interpreta- 
tion of  statutes  as  our  guide.  Section  1, 
art.  1,  c.  26,  p.  220,  Laws  189T  (section  41T9, 
Wilson's  Rev.  &  Ann.  St.  1903),  Is  as  fol- 
lows: "That  any  and  all  Instruments  in 
writing  or  promissory  notes  now  in  existence 
or  hereafter  executed,  evidencing  the  con- 
ditional sale  of  personal  property  and  that 
retains  the  title  of  the  same  In  tbe  vendor 
until  the  purchase  price  is  paid  in  full, 
shall  be  void  as  against  Innocent  purchasers 
or  the  cretlltors  of  the  vendee,  unless  the 
original  Instrument,  or  a  true  copy  thereof, 
shall  have  been  deposited  in  the  office  of  the 
roister  of  deeds  In  and  for  the  county  where- 
in tbe  property  shall  be  kept,  and  when  so 
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deposited  shall  be  subject  to  the  law  ap- 
plicable to  the  filing  ot  chattel  mortgages ; 
and  any  conditional  verbal  sale  of  persuiinl 
property  reserving  to  the  vendor  any  title 
In  the  property  sold,  shall  he  void  as  to 
creators  and  innocent  purchasers  for  value." 
The  Instrument  In  question  did  retain  the 
title  in  the  vendors.  It  was  deposited  with 
the  register  of  deeds  of  the  county  where 
the  vendee  resided  and  the  property  was 
k^)t  Shafer  was  a  creditor  of  the  vendee, 
and  took  the  propertf  as  such.  He  could 
not  be  termed  an  Innocent  purchaser,  because 
he  purchased  at  Judicial  sale;  and  the  doc- 
trine of  caveat  emptor  applies  to  all  such 
sales.  But  he  was  a  creditor  of  the  vendee, 
Moseby,  and  as  to  him  the  conditional  sale 
was  void,  unless  the  Instrument  evidencing 
the  conditional  sale  was  properly  filed  for 
r^stratlon. 

The  contention  of  plaintlfl  In  error  Is  that, 
In  order  to  entitle  an  instrument  which  evi- 
dences a  coi^itlonal  sale  to  registration,  It 
must  be  executed  In  the  same  manner  as 
the  law  requires  a  chattel  mortgage  to  be 
necuted ;  and  here  lies  the  real  bone  of  con- 
tention. The  statute  In  question  says  such 
an  Instrnment  shall  be  void  as  to  the  credit- 
ors of  the  vendee  unless  the  original  Insti'U- 
meat  or  a  true  copy  thereof  shall  have  been 
deposited  in  the  office  of  the  register  of  deeds 
In  and  for  the  county  wherein  the  property 
shall  be  kept,  and,  when  so  d^xisited,  shall 
be  subject  to  the  law  applicable  to  the  fil- 
ing of  chattel  mortgages.  In  our  Judgment 
the  Legislature  rec<^nlzed  a  condition  which 
they  found  in  existence,  and  which  had  pre- 
vailed In  trade  and  traffic  for  a  number  of 
years— ^that  of  selling  chattels  on  time,  and 
agreeli^  in  writing  that  the  title  should  re- 
main in  the  vendor  until  the  property  was 
paid  for,  and  to  protect  innocent  purchasers 
and  creditors  against  such  agreements,  un- 
less the  instrument  evidencing  such  con- 
ditional sale  should  be  filed  with  the  register 
of  deeds,  after  wbich  time  the  laws  applicable 
to  filing  chattel  mortgages  should  control  and 
govern  such  instruments.  There  Is  nothing 
in  the  statute  that  undertakes  to  provide 
the  method  or  manner  of  executing  such  In- 
strumeuts  or  requiring  them  to  be  witnessed 
or  acknowledged.  It  applies  with  like  ef- 
fect to  promissory  notes  and  written  In- 
struments In  existence  at  the  time  of  the 
adoption  of  the  law  and  that  had  been  ex- 
ecuted prior  to  that  time.  It  permits  any 
such  an  Instrument  to  be  deposited  with  the 
register  of  deeds,  and,  when  so  deposited, 
shall  be  subject  to  the  law  applicable  to  the 
filing  of  chattel  mortgages. 

What  Is  the  law  applicable  to  filing  of 
chattel  mortgages?  A  chattel  mortgage  Is 
filed  by  depositing  It  in  the  office  of  the 
roister  of  deeds  of  the  county  where  the 
property  la  situated.  Section  3578,  Wilson's 
Rev,  &  Ann.  St.  1003.  The  filing  operates 
as  notice  to  creditors  and  purchasers.  Sec- 
tion 3578.   It  ceases  to  be  valid  as  against 


Bubsequmt  purchasers  and '  creditors  after 
the  expiration  of  three  years  from  filing^ 
unless  it  Is  renewed  as  provided  by  the  stat- 
ute. Section  3582.  The  register  of  deeds 
must  receive  and  file  all  such  instruueuta 
as  are  offered  to  bim,  and  keep  same  for  pub- 
lic information,  and  must  not  permit  any 
of  them  to  be  removed  frcnn  bis  office  until 
canceled-  Section  3584,  The  register  must 
indorse  a  number  ui>on  the  instrument  filed 
in  regular  order,  t<«ether  with  the  time  of 
recelvlt^  the  same,  and  must  enter  the  name 
of  every  party  thereto  on  a  book  kept  alpha- 
betically, placing  mortsBgeea  and  mortgagors 
under  aerate  heads,  and  stating  in  sepa- 
rate columns,  opposite  each  name,  the  number 
Indorsed  on  the  mortgage,  the  date  tbereid 
and  of  the  filing,  the  amount  aecuced  thereby, 
a  Iwlef  of  the  substance  thereof  not  other- 
wise entered,  and  the  time  at  which  it  is  due. 
Section  868S.  These  are  the  provisions  of 
law  applicable  to  the  filing  of  chattel  mort> 
gages,  and  to  which  instruments  evidencing 
conditional  aalea  are  aubject  Any  inatru- 
ment  In  writing  or  prtHuissory  note  eviden- 
cing the  condltitmal  sale  of  personal  proper- 
ty, when  executed  in  the  manner  in  which 
the  law  authorizes  such  Instruments  to  be 
executed,  la  an  instrument  which  the  statute 
in  question  authorises  to  be  deported  with 
the  reglstw  of  deeds,  and,  when  so  deposited. 
It  is  filed,  and  ail  the  laws  ai^Ucatde  to  the 
filing  of  chattel  mortgages  are  then  applicable 
to  such  instrument;  and,  when  so  deposited, 
it  is  constructive  notice  to  Innocent  purchas- 
ers and  the  creditors  of  the  vendee.  In  the 
case  at  bar  the  cwtract  ot  sale  was  duly  de- 
posited and  registered  as  the  statute  requires, 
and  was  constructive  notice  to  Shafer  when 
he  levied  upon  the  cash  register,  and  when 
lie  purchased  it  at  sherlflTs  sale.  He  took 
no  better  title  than  the  execution  debtor  bad, 
and  she  had  none. 

The  Judgment  of  the  district  court  was 
right,  and  Is  afflnued,  at  the  costs  of  the 
plaintiff  in  error. 

All  the  Justices  concur,  except  GIIiL- 
ETTE,  J.,  who  tried  the  cause  below,  not 
sitting. 


BROWN  V.  TERRITORY. 
(Supreme  Court  of  Oklahoma.   S^t.  6,  1903.) 

Cbiminal  Law— Appeal— Dismissal. 

Where  a  cause  is  brought  to  this  court 
from  an  alleged  judftmeDt  of  cooviction  in  a 
criminal  cause,  and  the  record  contains  no  copy 
of  the  judgment  of  the  trial  court  or  recital  of 
what  the  judgment  was,  the  appeal  will  be  dis- 
missed. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pawnee  County; 
before  Justice  Bayard  T.  Halner. 

John  W.  Brown  was  convicted  of  perjury, 
and  brings  error.  Dtemlssed. 

McOuire  &  Clark  and  Fred  S.  Llscum,  for 
plaintifiT  In  error.  P.  C.  Simons,  Atty.  Oen., 
and  U.  T.  Conley,  Co.  Atty.,  for  the  Territory. 
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BITRFORD,  O.  J.  Tbe  plaintiff  In  oror, 
Jota  Brown,  was  prosecuted  In  the  district 
court  of  Pawnee  county  for  tbe  crime  of  ob- 
taining money  under  false  pretense.  He  was 
acquitted  of  said  charge.  At  tbe  succeeding 
term  of  court  an  Indictment  was  returned 
against  Brown,  charging  him  with  the  crime 
of  perjury.  It  was  alleged  that  upon  tbe 
trial  of  tbe  former  cause  he  was  sworn  and 
testlfled  aa  a  wltnaaa  In  hla  own  bebalf,  and 
that  be  gare  certain  testimony  material  to 
tbe  Issnea  thwein  wblcb  was  known  by  Iiim 
to  be  false.  The  cause  is  now  in  this  court 
upon  appeal  tnm  an  alleged  Judgment  of 
oonTlctlon  rendered  in  the  Utter  cause. 

Tbe  case  made  ctmtalns  no  «^y  of  tbe 
jndgtnent  of  tbe  district  court,  nor  does  It 
otmtau  any  statement  that  a  judgment  of 
coavictlon  was  rendered  agalnat  the  defend- 
ant, the  plaintiff  In  «ror;  neither  does  the 
record  contain  any  motltm  tor  new  trial. 
There  is  a  redtel  that  a  motion  fbr  new  trial 
was  filed,  presented,  and  overrtded;  bat  we 
bare  no  m^ans  of  knowli^  what  It  contains, 
or  upon  whr.t  the  plaintiff  In  error  relied  as 
grounds  tor  new  trial  in  tbe  court  below. 
We  cannot  consider  tbe  alleged  errws  em- 
braced In  the  petition  In  emv  upim  so  defect* 
Ive  a  record.  It  Is  the  judgment  of  the  trial 
court  that  the  plaintiff  In  snor  Is  oitltled  to 
appeal  from.  There  is  nothing  to  Inform  this 
court  that  any  judgment  has  ever  been  ren- 
dered. It  was  held  In  ^roat  t.  Durland.  7 
OkL  280,  64  Va.c  468,  that  a  record  which 
etmtalns  no  eojfj  of  tbe  final  tvder  or  Judg- 
ment of  the  court  sought  to  be  reviewed  pre- 
sents no  question  to  tbe  Supreme  Court  and 
tbe  appeal  should  be  dlsmfssed. 

Tbe  appeal  is  dismissed  at  tbe  costs  of 
plaintiff  in  error.  All  tbe  Jostlcea  concur, 
except  HAINER,  who  tried  the  cause  be- 
low, not  dttlng. 


BOOT  et  al.  r.  GOYLB. 
(Supremfl  Court  of  Oklahoma.  Sept  0,  190B.) 

1.  DiposrnoMS— Objections— When  Pileo. 

Objections  or  exceptions  to  the  taking  of 
depositions,  other  than  for  incompeteDcj  and 
irrelevancy,  are  waived,  aniess  made  and  filed 
before  the  commencement  of  tbe  trial. 

[Ed.  Note. — For  cases  in  point,  see  toL  16^ 
Cent.  Dig.  Depositions.  {{  30&^10.] 

2.  Triai/— Special  Intebbogatoeies. 

It  is  not  error  to  decline  to  require  the  Jury 
to  answer  special  interrogatories  submitted, 
when  they  are  not  material  to  any  fact  neces- 
sarily involved  in  tlie  finding  of  the  general 
verdict. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  4A, 
Cent.  Dig.  Trial.  |  828.] 

8.  New  Tbial— Misconduct  of  Jttrobs. 

It  is  not  error  for  tbe  trial  court  to  refuse 
to  grant  a  new  trial  on  tlie  ground  of  mis. 
conduct  of  one  of  the  jurors,  when  it  appears 
that  no  prejudice  could  have  resulted  to  th« 
unsuccessful  party. 

[Ed.  Note. — For  eases  in  point,  see  vtiL  87, 
Cent.  Dig.  New  Trial,  {  117-1 


.  (Syllabus  by  tha  Court) 


Brror  from  District  Court  Comanche  Coun- 
ty ;  before  Justice  Frank  E.  Gillette. 

Action  by  Sherd  A.  Coyle  against  Ed. 
Boot  and  O.  R  Morgan.  Judgment  for  plain- 
tiff.   Defendants  bring  error.  AfBrmed. 

A.  B.  Hammond  and  Stevens  &  Miller,  tor 
ptaintUEi  In  oror. 

HA.INB1B.  X  Tbis  was  an  action  brou^t 
In  tbe  dMriet  court  of  Gomanche  county  by 
tbe  deteodant  In  error  against  the  plalntlflB 
in  errar  to  recorv  the  sum  of  $180.45  al- 
leged to  be  due  tbe  defendant  In  wror,  plain- 
tiff In  tbe  court  below,  tar  work  and  labor 
performed  under  a  verbal  contract  entered 
Into  with  Root  ft  Morgan,  for  the  acaratton 
for  the  basement  of  a  building  erected  la 
Lawton,  and  to  foreclose  a  medianlc'a  Uol 
The  defoidants  filed  an  answer  In  which  tbex 
admitted  tb»  partnership,  and  that  tbe  plain- 
tiff was  to  excayate  a  basement  BO  feet  long 
and  25  feet  wide,  walls  to  be  perpendiiralar 
and  9  feet  below  bulldlttg  grades  !<•«•  48 
yurds  ezcarated  by  the  defendants  prior  to 
ento-hig  into  the  contract  Jt  Is  further  al- 
leged that,  if  the  plaintiff  compiled  with  tbe 
contract  be  was  to  recelre  t -)  sum  of  46 
cents  per  cubic  yard.  It  Is  furtlw  alleged 
that  tbe  plaintiff  failed  to  comply  with  tbe 
terms  of  his  contract  and  therefore  tbe  de- 
fendants wore -entitled  to  damages  In  the  sum 
of  9260  for  such  alleged  brea<A  of  contract 
that  time  was  declared  to  be  of  tbe  essence 
of  tbe  contract  and  that  It  waa  not  completed 
within  tbe  time  speelfled,  and  that  there  were 
other  breadies  of  tbe  contract  this 
answer  the  plaintiff  filed  a  r^ly  consisting 
of  a  general  denial.  Upon  the  issues  jcdned 
the  cause  was  tried  to  a  jury,  a  verdict  waa 
returned  In  favor  of  tbe  plaintiff  for  9146 
and  costs,  motion  for  new  trial  was  duly 
fled  ard  orenruled,  and  exceptloa  reserved, 
and  t*u  c*iae  Is  broi^tat  here  for  review. 

It  lo  contended  the  plalntUf  In  mor 
ttiat  the  court  erred  In  refusli^  to  strike  out 
the  pari^Taph  of  tbe  plaintiff's  petition  re- 
lating to  atiom^'s  fees  tor  two  reastHu: 
First  that  the  actlcdi  was  not  iHronght  by  an 
artisan  or  laborer;  and,  sectntd,  that  tbe 
act  of  tbe  Legislature  providing  for  at> 
tomey's  fees  for  an  artisan  or  day  labors  Is 
Invalid.  Tbe  record  discloses  that  no  at- 
tom^'s  fees  were  allowed  by  tbe  court  and 
benc^  If  any  error  was  committed  by  the 
court  in  refusing  to  strike  out  this  para- 
graph of  tbe  petition.  It  was  harmless,  and  It 
is  therefore  unnecessary  at  this  time  to  pass 
upon  the  validity  of  said  statute. 

It  is  nect  (daimed  that  the  court  erred  In 
not  suppressing  the  deposltl(m  of  J.  W.  BIley* 
on  the  ground  that  the  envelope  in  whlcta  the 
deposition  was  transmitted  was  not  indorsed 
as  required  by  tbe  stetnt&  Tbe  motion  to 
suppress  this  deposition  appears  tai  pages  21 
and  22  of  tbe  record,  but  we  find  no  ruling  of 
tbe  court  upcMi  this  motion.  However,  on 
page  28  of  the  record,  it  appears  that  during 
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the  course  of  the  trial  counsel  for  the  defend- 
ants objected  to  the  reading  of  the  deposition 
of  J.  W.  Riley,  which  objection  was  over- 
ruled, and  exception  noted.  There  was  no 
error  In  this  ruling  of  the  trial  conrt  The 
objection  came  too  late,  even  conceding  that 
It  was  well  taken,  had  it  been  seasonably 
made.  Our  statute  (section  353,  Code  of 
Civil  Procedure)  provides:  "No  exception 
other  than  for  incompetency  or  Irrelevancy 
shall  be  regarded,  unless  made  and  filed  be- 
fore the  commeucement  of  the  trial."  It  la 
true  the  motion  to  suppress  the  deposition 
was  filed  some  time  prior  to  the  trial  of  the 
cause,  but  the  record  falls  to  disclose  that  it 
bad  been  called  to  the  attention  of  the  trial 
court,  and  there  appears  to  have  been  no 
ruling  thereon.  Hence  we  think  tbls  ob- 
jection Is  not  well  taken. 

It  is  contended  by  plaintiffs  in  error  that 
the  court  committed  material  error,  for  the 
reason  that  the  two  special  interrogatories 
which  were  submitted  by  the  defendants 
were  not  answered  by  the  Jury.  These  in 
terrogatorles  were  as  follows:  "(1)  What 
was  the  value  of  the  extra  mason  work  at 
rear  end  of  building?  (2)  What  was  the  value 
of  extra  mason  work  on  north  end  of 
basement?"  It  appears  that  these  Inter- 
rogatories were  submitted  to  the  Jury,  but 
were  not  answered,  and  at  the  time  the 
general  verdict  was  returned  counsel  for  de- 
fendants requested  the  court  to  require  the 
Jury  to  answer  these  questions,  which  the 
court  declined  to  do.  Section  275  of  our  Code 
provides  as  follows:  "In  all  cases  the  Jury 
shall  render  a  general  verdict,  and  the  court 
shall  In  any  case  at  the  request  of  the  parties 
thereto,  or  either  of  them,  In  addition  to  the 
general  verdict,  direct  the  jury  to  find  upon 
particular  questions  of  fact,  to  be  stated  In 
writing  by  the  party  or  parties  requesting 
the  same."  This  provision  of  our  statute 
is  specific  and  mandatory,  where  the  Bi)ecial 
questions  submitted  by  either  party  are  ma- 
terial to  any  Issue  Involved  In  the  case. 
There  was  no  error  In  refusing  to  require  the 
Jury  to  answer  these  quMtlons,  since  they 
were  not  material  to  any  fact  necessarily  In- 
volved in  the  finding  of  the  g^eral  verdict. 
No  recoveiTT  was  sought  by  the  plaintiff  for 
extra  mason  work,  but  the  action  was  based 
solely  upon  the  verbal  contract  for  work  per- 
formed In  excavating  dirt  for  the  building. 

Lastly,  It  Is  urged  by  the  plaintiffs  In 
error  that  the  court  erred  In  refusing  to 
award  a  new  trial  on  the  ground  of  miscon- 
duct of  one  of  the  Jurors  during  the  de- 
liberation of  the  Jury  in  the  Jury  room,  and 
in  support  of  this  contention  the  affidavit  of 
S.  D.  Stephenson  was  offered,  which  In  sub- 
stance stated  that  he  had  heard  one  of  the 
Jurors,  whose  name  was  to  him  unknown, 
state,  while  deliberating  upon  their  verdict, 
that  he  knew  all  about  the  ease  before  he 
heard  the  evidence,  and  also  made  remarks 
showing,  if  true,  that  the  Juror  entertained 
bias  and  prejudice  against  one  of  the  defend- 


ants. The  evidence  In  regard  to  the  exam- 
ination of  the  Jurors  does  not  appear  to  have 
been  preserved,  and  it  is  not  embraced  In  the 
case-made^  and  there  Is  no  showing  by  the  ap- 
pellants that  the  alleged  disqualification  was 
not  known  to  the  plaintiffs  in  error  at  the 
time  the  Jury  was  accepted  to  try  the  cause. 
Hence  we  think  the  showing  was  Insufficient 
to  require  the  granting  of  a  new  trial.  More- 
over, a  review  of  the  entire  evidence  con- 
vinces us  that  the  Jury  reached  the  proper 
verdict  in  this  case,  and  that  no  prejudice  re- 
sulted by  reason  of  the  all^i;ed  misconduct 
of  one  of  the  Jurors.  In  short,  we  are  un- 
able to  perceive  how  the  Jury  could  have 
reached  any  other  conclusion,  and  In  view  of 
all  the  evidence  we  think  that  the  amount  of 
the  verdict  was  fully  sustained  by  the 
great  weight  of  the  testimony. 

Finding  no  error  in  the  record  prejudicial 
to  the  rights  of  the  appellants,  and  believ- 
ing that  Justice  has  been  done,  the  Judgment 
of  the  district  court  la  affirmed,  at  the  costs 
of  the  appellants, 

GILLETTE,  3.,  having  presided  in  the 
trial  below,  not  sitting.  All  the  other  Jus- 
tices concurring. 


DICKEBSON  V.  HI6GINS  et  al. 
(Supreme  Court  of  Oklahoma.   Sept.  6,  1905.) 

1.  Biixs  AND  Notes— NonNsooTiABUE  Noma 
— Defenses. 

A  nonuegotiable  note,  although  transferred 
to  an  innoceot  purchaser  before  maturity  and 
for  a  valuable  consideration,  is  subject  to  all 
the  legal  defenses  which  might  be  intOTKiaed 
against  the  note  In  the  bancb  of  the  original 
payee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Gent.  Dig.  BUls  and  Notes,  fi  751-769.] 

2.  MORTOAUB— ASBIGNMBNT^PATSneitT. 

Where  the  makers  of  a  nonnegotfable  note 
and  interest  coupons  have  neither  actual  nor 
constructive  notice  of  the  assignmeat  of  the 
note  and  coapona.  or  of  the  mortgage  securing 
the  same,  proof  of  the  payment  of  the  note  ana 
coupons  to  the  payee  in  accordance  with  the 
terms  and  tenor  of  the  note  and  mor^ngo  Ib 
a  complete  defense  to  an  action  upon  the  same. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cleveland 
County;  before  Justice  C.  P.  Irwin. 

Action  by  Sarah  M.  Dlckerson  against 
James  H.  Higglns  and  others.  Judgment 
for  defendants  Higglns,  and  plaintiff  brings 
error.  Affirmed. 

C.  L.  Botsford  and  Lawrence  &  Huston, 
for  plaintiff  in  error.  Newell  &  Jackson,  for 
defendants  In  error. 

HAINER,  J.  On  September  21,  1809, 
James  W.  Higglns  and  Sonera  Higglns,  his 
wife,  executed  a  note  for  $300  In  favor  of 
the  Bunnell  &  Eno  Investment  Company, 
and  secured  the  same  by  a  mortgage  on  a 
quarter  section  of  land  situated  In  Cleveland 
county;  the  principal  and  Interest  to  be 
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paid  at  the  office  of  the  Bunnell  &  Eno  In- 
vestment Company,  Philadelphia,  Pa.  On 
December  4.  18f>9,  the  Bunnell  &  Eno  In- 
vestment Company  sold  and  assigned  the 
note,  Interest  coupons,  and  mortgage  to  the 
■plaintiff  In  error;  but  such  assignment  was 
not  recorded  until  March  7,  1902.  On  Decem- 
ber 23.  1901,  Hlggins  and  hfs  wife  paid,  at 
the  office  of  the  Bunnell  &  Eno  Investment 
Company,  in  Philadelphia,  Pa.,  the  sum  of 
$309  in  full  of  all  money  remaining  due  on 
the  principal  note  and  interest  coupon  notes. 
On  the  31st  day  of  January,  1903,  this  ac- 
tion was  commenced  to  recover  the  sum 
of  $300,  together  with  costs  and  attorney's 
fees,  which  the  plalntlCE  claimed  was  still 
due  upon  the  said  principal  note  and  interest 
coupons,  and  for  the  foreclosure  of  the 
mortgage.  The  defendants,  In  their  answer, 
admitted  the  execution  of  the  note  and 
mortgage  as  pleaded  by  the  plaintiff,  hut 
alleged  as  a  defense  thereto  that  the  full 
amount  of  the  principal  note  and  interest 
coupons  bad  been  paid  to  the  Bunnell  & 
Eno  Investment  Company,  In  accordance 
with  the  terms  and  conditions  of  the  note 
and  mortgage,  long  prior  to  the  time  that 
these  defendants  had  any  notice  or  knowl- 
edge of  tbe  assignment  of  the  note  and 
mortgage  to  the  plaintiff  In  error.  The 
court  fonnd  the  Iflsnes  for  the  defendants, 
and  ordered  the  cancellation  of  the  note, 
coupons,  and  mortgage.  Motion  for  a  new 
trial  was  duly  filed  and  overruled,  and  ex- 
ception reserved,  and  the  case  Is  brought 
here  for  review. 

There  was  no  error  in  the  rulings  of  the 
trial  court.  The  note  sued  on  in  this  action 
contained  the  following  provisions :  "Prin- 
cipal and  Interest  are  payable  at  the  office 
of  said  company  in  Philadelphia,  Pa.  If 
any  part  of  the  principal  or  interest  of  this 
note  is  not  paid  when  due.  It  shall  bear 
interest  thereafter  at  the  rate  of  12  per 
centum  per  annnm,  payable  semiannually, 
and  if  any  Interest  remains  unpaid  after 
it  is  due  the  principal  shall  become  due 
collectible  at  once,  without  notice,  at  the 
opUon  of  the  holder  hereof.  And  In  case 
this  note  is  placed  In  the  hands  of  an  attor- 
ney for  collection,  or  suit  Is  brought  hereon, 
the  makers  agree  to  pay  to  the  holder  an 
attorney's  fee  of  10  per  centum  of  the 
amount  hereof,  Including  Interest  to  be 
taxed  as  costs  or  included  In  the  Judgment 
It  is  further  expressly  agreed  that  this  note 
la  made  under  and  in  all  respects  to  be  con- 
Btmed  by  the  laws  of  the  territory  of  Okla- 
homa." These  provlstons  In  the  note  clearly 
rendered  the  Instrument  nonnegotlable.  Cot- 
ton V.  John  Deere  Plow  Co.,  14  Okl.  605,  78 
Pac.  321;  Randolph  t.  Hodson,  12  Okl.  516, 
74  Pac  946.  Since  the  principal  note  and 
interest  coupons  sued  on  In  this  action  were 
nonnegotlable,  although  they  were  trans- 
ferred to  the  plaintiff  In  error,  who  claims 
to  be  an  innocent  purchaser  before  maturity 
and  for  a  Taiuable  consideration,  they  were 


subject  to  all  the  legal  defenses  which  could 
have  been  interposed  against  the  same  In 
the  hands  of  the  original  payee.  Moreover, 
we  think  the  court  was  fully  justified  In 
finding  from  the  evidence  that  the  defend- 
ants had  had  no  notice,  either  actual  or 
constructive,  of  the  assignment  of  the  mort- 
gage, note,  and  coupons  to  the  plaintiff  in 
error,  and  therefore  that  the  defendants 
were  protected  in  making  the  payment  to 
the  original  payee  at  the  place  stipulated  In 
the  note  and  mortgage.  Ijockrow  v.  Cllne 
fKan.  App.)  46  Pac.  720;  Warren  v.  Gruwell 
(Kan.  App.)  48  Pac.  205;  Bliss  T.  Young 
(Kan.  App.)  02  Pac.  577;  Fowle  Ontealt 
(Kan.)  67  Pac.  889. 

The  Judgment  of  the  district  court  la 
affirmed.  All  the  other  Justices  concnrrli^. 
except  IRWIN,  J.,  who  presided  in  tlie  court 
below,  not  sitting. 


TURNER  T.  TERRITORY. 

(Supreme  Court  of  Oklahoma.   Sept  6,  1905.) 

1.  Criminai.  Law — Fobmeb  Jeofabdt — New 

TBIAL. 

Under  St  1893,  art  14,  a  68,  5  1,  declar- 
ing that  tbe  granting  of  a  new  trial  places  the 
parties  in  the  same  position  as  if  no  trial  had 
been  had,  a  defendant  who  has  been  convicted 
of  manslaughter  under  an  indictment  charging 
murder  may,  on  being  granted  a  new  trial,  be 
tried  for  murder ;  and  this  is  true,  independent- 
ly of  the  statute. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminai  Law,  g  394.] 

2.  Same — Ebbob  Phejudiciai,  to  State. 

Where  the  court  erroneously  ruled  that  de- 
fendant, who  had  been  convicted  of  manslaugh- 
ter under  an  indictment  for  murder,  could  not 
on  retrial  be  tried  for  murder,  the  territory  was 
not  entitled  to  a  new  trial  on  the  ground  that 
defendant  might  have  been  convicted  of  a  high- 
er degree  of  homicide. 

3.  Same — Appeal — Estoppel  to  Allege  Ee- 

BOR. 

In  prosecution  for  homicide,  one  of  the  ju- 
rors became  too  sick  to  serve  and  was  excused. 
St.  1893,  art.  10,  c.  tiS.  $  31,  provides  that  in 
such  case  a  new  juror  may  be  sworn  and  trial 
begin  anew,  or  the  jury  may  be  discharged  and 
a  new  jury  impaneled.  After  asking  for  sug- 
gestions by  counsel,  the  judge  called  another 
juror,  and  allowed  each  party  to  exercise  per- 
emptory challenges,  not  only  as  to  this  juror, 
but  as  to  any  of  the  jury.  Defendant  exercised 
all  of  his  challenges  and  asked  for  an  additional 
challenge,  also  objecting  to  the  method  by  which 
the  jury  was  impaneled.  Counsel,  however,  re- 
fused to  state  any  ground  of  objection.  Held 
that,  while  It  would  have  been  proper  to  have 
either  called  one  quali6ed  joror  from  tbe  origi- 
nal venire  to  fill  the  panel  or  to  have  discharged 
all  the  jurors  and  impaneled  an  entirely  new 
jury,  nevertheless  defendant  was  not  entitled 
to  complain  on  appeal  of  the  method  adopted. 

4.  JUBT — ^EXCUSIHQ  JUBOBS — DlSCBETION  OF 
COUBT. 

Where  a  juror  is  excused  because  of  sick- 
ness after  part  of  the  evidence  is  in.  a  request 
to  excuse  the  other  purora,  because  of  having 
heard  part  of  the  evidence,  is  addressed  to  the 
discretion  of  the  court. 

[Ed.  Note. — For  cases  in  point*  see  vol,  31, 
Cent  Dig.  Jury,  }  635.] 
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6.  Saws — WAirat  or  OBJionon. 

Where,  after  part  of  the  eridenoa  waf  In, 

oae  of  the  jurors  wu  excused  becaase  of  sick- 
ness, the  objection  to  continuing  the  trial  with 
part  of  the  same  jarora  who  bad  heard  part  of 
the  erldmee  was  one  which  oonld  b«  waived  by 
defendant. 

6.  Chimin AL  Law — Appeal — Habulzss  Ebbob. 

Wbwe,  after  part  of  the  evidence  had  been 
heard  1b  a  criminal  case,  a  Jaror  was  excused 
becaase  of  dckness*  and  the  oonrt  called  a  new 
Jnror,  and  afterwards  allowed  both  defendant 
and  tlie  territory  to  exercise  peremptory  chal- 
lenges, the  fact  that  this  method  was  adopted, 
Instead  of  the  one  appointed  by  statnte,  gave 
rise  to  merely  a  technical  objection,  which  did 
not  prejudice  defendant's  rights  and  was  not 
canse  for  reversal. 

7.  Sauk. 

Alleged  «ror  in  exdudlng  evidence  Is  not 
canse  for  reversal,  where  the  evidutee  was  not 
such  as  could  reasonaUy  have  influenced  the 

verdict. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Criminal  Law,  }{  8145-81SS.] 

&  HOHIOIDS — Ssu--X>EncNSE  —  InSTBUCTIOnB. 

Under  the  provision  of  the  crimes  act  that 
homicide  Is  justlfi^le  when  committed  In  the 
lawful  defense  of  the  person,  when  there  Is  a 
reasonable  ground  to  apprehend  the  design  to 
do  some  great  pawnaf  injury  and  iiqminent 
danger  of  such  design  being  accomplished,  it 
is  proper.  In  a  prosecution  for  murder,  to  in- 
struct, where  a  man  is  unlawfully  attacked  by 
an  adversary,  that  be  must  act  witii  reasonable 
courage. 

8.  CanfiifAX.  Law— INSANITT— Unoonmox.- 

X,ABLB  ImPUUE. 

The  law  does  not  recognise  the  theory  of 
uncontrollable  impulse  as  an  excuse  for  crime, 
BO  long  as  defenoBnt  ba«  the  mental  capacity 
to  know  right  from  wrong  and  to  know  and  un- 
derstand the  nature  ana  consequences  of  his 
acts. 

[Bd.  Note. — For  cases  In  point  see  vol.  14, 
Cent.  Dig.  Criminal  Iaw.  IS  62-^] 

Brror  from  District  Court,  E^iowa  Coanty ; 
before  Justice  Frank  B.  Gillette. 

T.  V.  Turner  vras  convicted  of  mangtengh- 
ter,  and  brings  error.  Affirmed. 

Bhartel,  Eeatom  ft  Wells  and  J.  A.  Powers, 
for  plaintiff  In  oror.  F.  Gl  Simons,  Att7. 
GoL,  for  the  Territory. 

PUB  CURIAM.  The  defendant  was  ln> 
dieted  and  tried  for  murder.  The  jury  re- 
tamed  a  verdict  of  manslaughter  tn  tbe  first 
degree.  On  appeal  the  judgment  was  re- 
versed and  a  new  trial  granted.  Whra  the 
case  came  on  Cor  trial  the  second  tlm^  tbe 
defendant,  through  bis  attxwneys,  objected  to 
being  placed  oa  trial  for  mxoAer,  on  the 
gronnd  tliat,  having  been  convicted  of  man- 
slaughter only  on  tbe  flmt  trial,  such  verdict 
was  egnivalent  to  an  scqnlttal  of  the  charge 
of  mtirder.  The  court  sustained  the  conten- 
tion of  the  defendant  over  the  protests  of  tbe 
proeecntlon,  and  be  was  tried  for  the  crime  of 
manslanghter  In  tbe  first  degrea  The  mllng 
of  the  court  was  timmeoos,  but  the  t«ritory 
cannot  get  a  new  trial  on  the  ground  tbat  tbe 
defendant  might  have  been  convicted  of  a 
higher  degree  of  homfdde.  Wheo  tlie  former 
judgment  vas  reversed,  the  case  stood  In 
eractly  tbe  same  position  tbat  it  did  before 
tbe  flnt  trial  was  bad;  and,  while  there  are 


anthorltlea  to  Uia  contrary,  w*  think  Uiat  tlw 
rule  herein  announced  is  Uie  better  rule,  and 
It  Is  supported  by  able  antb<n1tiea.  12  Gya 
285,  State  v.  McGcvd,  8  Kan.  23Z,  12  Am. 
469;  State  v.  Miller,  85  Kan.  828,  10  Pac. 
865;  Bobanan  v.  State,  18  Neb.  57.  24  N.  W. 
890,  58  Am.  Rep.  791 ;  People  v.  Eeef  er  (Cal.) 
8  Pac.  818;  Ex  parte  Bradley.  48  Ind.  548; 
Teatch  v.  State,  60  Ind.  201 ;  Waller  v.  State 
(Qa.)  80  S.  E.  835 ;  State  v.  Billings  (Mo.)  41 
S.  W.  778;  State  v.  Anderson  (Ho.)  1  S.  W. 
ISS;  State  V.  Slmms.  71  Mo.  588;  State  v. 
Behlmer.  20  Ohio  St  572;  State  v.  Bradley 
(Yt.)  32  Atl.  238.  But  independent  of  the 
mle  herein  announced  as  a  principle  of  law, 
our  own  statute  Is  conclusive.  Section  1  of 
article  14  of  chapter  68  (running  section 
5268)  of  the  Statutes  of  Oklahoma  of  1883, 
provides:  "A  new  trial  Is  a  re-examlnatlon 
of  the  Issue  in  the  same  court  before  another 
jury,  after  a  verdict  has  beai  given.  The 
granting  of  a  new  trial  places  the  parties  In 
the  same  position  as  if  no  trial  bad  been  bad. 
All  the  testimony  most  be  produced  anew, 
and  the  former  verdict  cannot  be  wed  or  re- 
ferred to,  either  In  evidence  or  In  argument 
or  be  pleaded  in  bar  of  any  conviction  which 
might  have  been  had  under  the  indlrtment" 
A  defendant  is  given  the  right  of  an  appeal, 
80  that  any  errors  committed  against  blm 
to  tbe  prejudice  of  his  substantial  rights 
may  be  corrected.  Is  it  not  possible  that  the 
court  may  also  have  committed  errors  In  bis 
favorT  Experience  has  taught  us  In  tbe  trial 
of  criminal  cases  that  there  an  probably 
more  errors  In  favor  of  a  d^endant  than 
against  him;  but;  as  a  rule,  only  tliose 
against  Um  are  presented  to  tbe  appellate 
court  A  defendant  should  be  glvoi  a  fair 
and  Impartial  trial ;  but  when  he  sbowa  tbat 
snch  a  trial  has  not  been  afforded  him,  and 
be  is  given  Ibe  dunce  of  an  uitlre  acquittal 
by  onothtf  trial,  be  must  also  assume  the 
risk  of  conviction  for  tbe  highest  crbne 
lei^lly  charged  in  the  Indictment  The  effect 
of  a  new  trlsl  In  drcumstances  such  as  are 
presented  In  this  case  is  to  wipe  out  and  set 
aside  tbe  entire  judgment— tbat  part  which  is 
favorable  to  the  defendant  as  well  as  tbat 
part  which  Is  against  blm. 

The  defendsnt  on  the  second  trial  was 
ctmvicted  of  manslaughter  In  tbe  first  degree; 
and  we  trill  now  consider  his  asslgnmaitB  of 
mror.  After  tbe  Jury  had  been  impaneled 
and  some  evidence  taken,  one  of  the  Jurors 
became  too  eltA  for  jury  service  and  was 
excused.  The  conrt  thereupon  adced  the  at* 
tomeys  to  suggest  their  respective  views  of 
the  procedure  In  tbe  drcumstances,  and 
directed  their  attatlmi  to  section  81  of 
article  10  of  chapter  Q8  of  the  Statutes  of 
1803,  which  provides;  "If,  befOre  the  con- 
elusion  of  a  trial,  a  juror  becranes  sic^  so 
as  to  be  unable  to  perform  his  duty,  the  court 
may  order  him  to  be  discharged.  In  tbat 
case  a  new  jnror  may  be  sworn,  and  the  trial 
begin  anew,  or  the  jury  may  be  discharged, 
and  a  new  jury  then  at  afterwards  Im- 
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paneled."  No  procedure  was  suggested,  and 
tbe  court  called  another  juror  in  the  place  of 
tbe  one  excused.  Tbe  record  falls  to  show 
that  any  objections  were  made  by  the  de- 
fendant's counsel ;  but  It  does  appear  that, 
when  the  court  directed  the  clerk  to  call 
another  juror,  one  of  the  defendant's  attor- 
neys said:  "Defendant  excepts."  After  the 
territory  and  the  defendant  had  each  inter- 
rogated the  juror  called  as  to  his  quallfica' 
tions,  tbe  following  conversations  and  trans- 
actions  took  place;  "By  the  Court:  Does 
the  territory  now  desire  to  exercise  a  per- 
emptory challenge?  By  Mr.  Thacker,  County 
Attorney;  No,  sir.  By  the  Court;  Does  the 
defendant  at  this  time  desire  to  exercise  a 
peremptory  challenge?  By  Mr.  Keaton  (for 
Defendant):  If  the  court  please,  we  would 
like  to  claim  the  ri^t  and  exercise  a  per- 
emptory challenge;  but,  if  we  could  not  exer- 
cise one  after  this  one  as  each  juror  is  called. 
It  would  not  be  of  any  avail  to  us.  By  tbe 
Court:  If  you  desire  to  exercise  a  per- 
emptory challenge,  you  may.  By  Mr.  Keaton: 
As  to  any  of  the  panel,  or  simply  the  last 
juror  called?  By  tbe  Court:  I  think  you 
have  a  right  to  exercise  it  as  to  any  of  the 
jury  as  now  constituted.  Tou  have  the 
right  to  exercise  It  as  to  any  one  of  them. 
<Tbe  territory  objects.  Objections  overruled. 
Territory  excepts.)"  Thereupon  the  defend- 
ant challenged  Mr.  Owen,  who  was  one  of  tbe 
original  jurors  sworn  to  try  the  case.  The 
court  proceeded  upon  the  theory  that  each 
party  was  entitled  to  nine  challenges  after 
the  sick  Juror  had  been  excused,  and  the 
territory  waived  the  first  two  and  exercised 
the  remaining  seven.  The  defendant  exer- 
cised the  entire  nine.  Tbe  regular  panel 
having  first  been  exhausted,  two  special 
venires  were  served  before  a  jury  was  finally 
secured.  Tbe  defendant's  attorneys  excepted 
to  the  issuance  of  each  of  these  venires,  but 
made  no  formal  objection.  There  Is,  how- 
ever, a  statement  by  the  defendant's  counsel 
In  the  record,  after  the  defendant  had  ex- 
ercised his  eighth  peremptory  challenge,  to 
the  efTect  that  the  defendant  objected  to  the 
calling  of  any  of  the  Jurors  summoned  on  the 
second  venire ;  and,  when  the  court  requested 
counsel  to  state  the  grounds  of  his  objections, 
he  said  that  be  had  "no  special  grounds,  ex- 
cept that  coimsel  claims  that  the  court  has 
no  power  to  impanel  the  Jury  by  the  methods 
that  are  being  taken."  Then,  Just  before  the 
jury  was  sworn,  the  defendant's  counsel 
asked  to  be  allowed  an  additional  challenge, 
for  no  other  reason  than  they  thought  it  was 
necessary  to  ask  an  additional  challenge  in 
order  to  save  defendant's  objections  to  the 
manner  of  the  selecting  of  the  jury.  Tbe 
defendant  nowhere  claims  that  he  was  not 
tried  by  a  fair  and  impartial  jury,  nor  that 
the  members  of  the  jury  were  not  all 
qualified  under  the  statute.  His  contention 
Is  that  the  jury  was  not  properly  selected. 
Conceding,  for  the  sake  of  argument,  that  the 
jury  was  uot  hupaueled  teclmicalty  as  tbe 
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law  directs,  after  tbe  sick  juror  was  excused, 
the  defendant  is  in  uo  position  to  urge  that 
point  While  tbe  Jury  was  being  impaneled, 
tbe  court  repeatedly  requested  the  attorneys 
for  the  defendant  to  state  the  grounds  of  their 
objections,  and  they  wholly  failed  to  do  so  In 
a  way  that  was  calculated  to  direct  the  atten- 
tion of  the  court  to  the  objections  relied  upon 
at  this  time.  They  say  in  their  brief  that  tbe 
court  should  either  have  called  one  qualified 
juror  from  the  original  venire  to  fill  the  panel 
and  begin  the  trial  anew,  or  that  he  sbould 
have  discharged  all  of  tbe  Jurors  previously 
impaneled  and  then  proceeded  to  tbe  select- 
ing of  an  entirely  uew  jury;  and  with  this 
theory  we  agree.  But  why  did  not  counsel 
make  their  position  known  to  the  trial  court? 
They  withheld  their  views  then,  and  were 
the  first  to  take  advantage  of  the  challenges 
to  which  the  trial  court  thought  than  en- 
titled. Their  Qcts  then  bind  their  cll«it 
now.  The  action  of  the  court  in  giving  to 
each  of  the  parties  the  privilege  of  challen- 
ging nine  jurors  was  in  effect  the  impaneling 
of  a  n§w  jury.  People  v.  Stewart,  64  Cal. 
60,  61,  28  Pac.  112.  Tbe  jurors  who  were 
first  impaneled  might  possibly  have  been  ex- 
cused for  cause,  having  heard  a  part  of  the 
evidence  before  the  juror  got  sick ;  but  such 
an  objection  would  address  itself  to  tbe 
sound  discretion  of  the  court  The  defendant 
did  not  seek  to  do  this,  aud  the  fact  that  pars 
of  tbe  jury  who  tried  him  had  beard  a  part 
of  tbe  evidence  before  could  be  waived  by  the 
defendant.  Queenau  v.  Territory,  11  Okl. 
202,  71  Pac.  218,  61  L.  R.  A.  324.  The  objec- 
tion is  purely  technical,  and  without  any 
substantial  merit ;  and  it  has  been  held  that 
a  criminal  case  will  uot  be  reversed  on 
account  of  technical  errors,  unless  they  are 
such  as  may  have  prejudiced  the  defendant 
in  his  substantial  rights.  Hodge  y.  Territory, 
12  Okl.  108,  69  Pac.  10T7. 

The  appellant  Insists  that  the  court  erred 
In  excluding  evidence  offered  by  him.  We 
have  examined  the  record  in  relation  thereto, 
and  have  failed  to  find  where  any  evidence 
was  excluded  which  could  reasonably  have 
changed  tbe  verdict  Hence  the  point  must 
be  determined  against  the  defendant. 

The  defendant  next  complains  of  certain  In- 
structions given  by  the  court,  which  in  effect 
told  the  jury  that,  where  a  man  is  unlawfully 
attacked  by  an  adversary,  be  must  act  with 
reasonable  courage,  or  that  be  should  act  as 
would  a  reasonably  courageous  man  situated 
In  a  similar  position.  The  Instructions  cor- 
rectly stated  the  law.  The  crimes  act  pro- 
vides that  "homicide  is  justifiable  when  com- 
mitted in  the  lawful  defense  of  such  person," 
etc.,  "when  there  is  a  reasonable  ground  to 
apprehend  a  design  to  commit  a  felony,  or  to 
do  some  great  personal  Injury,  and  imminent 
danger  of  such  design  being  accomplished." 
The  law  only  authorizes  one  to  take  human 
life  when  it  reasonably  appears  necessary  to 
do  so,  and  be  is  not  justified  in  killing  bis 
fellow  man  tbroueh.  mere  cowardica  Tbe 
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law  prefiumeg  that  a  defendant  hae  a  rea- 
sonable amount  of  Intelligence,  that  he  la 
reasonably  prudent,  and  that  he  has  the 
power  to  act  with  reasonable  courage;  and 
the  burden  ts  on  him  who  claims  the  contrary 
to  at  least  raise  a  reasonable  doubt  of  the 
existence  of  such  presumed  fact.  The  argu- 
ment that  the  transaction  must  be  viewed 
from  the  defendant's  standpoint  has  no  ap- 
plication to  the  rule  stated  In  the  Instructions ; 
for  that  may  he  conceded  without  affecting 
the  law  as  given  by  the  court.  When  we  say 
that  a  homicide  must  be  viewed  from  a  de- 
fendant's standpoint,  this  only  means  that  the 
jury  must  take  the  facts  as  they  were  pre- 
sented to  htm  In  bis  situation  at  the  time,  and 
from  them  determine  whether  he  acted  upon 
reasonable  appearance  of  danger.  The  con- 
dition of  a  defendant  may  always  become  an 
Issue  In  the  trial  of  a  criminal  case;  but, 
until  properly  raised,  the  courts  will  not 
assume  that  mental  Inferiority  exists.  Wells 
v.  Territory,  14  Okl.  436,  78  Pac.  124. 

The  giving  of  certain  Instructions  on  the 
defense  of  Insanity  is  made  the  subject  of 
complaint.  They  charge  the  jury  In  effect 
that  the  law  does  not  recognize  the  theory  of 
uncontrollable  Impulse  as  an  excuse  for  crime, 
80  long  as  the  defendant  has  the  mental 
capacity  to  know  right  from  wrong  and  to 
know  and  understand  the  nature  and  conse- 
quences of  his  acta.  The  rule  stated  has 
been  adopted  by  this  court  Maas  v.  Ter- 
ritory. 10  Okl.  714,  63  Pac.  900.  53  L.  H. 
A.  814. 

Certain  Instructions  requested  by  the  de- 
fendant were  refused,  and  exceptions  saved ; 
but  this  waa  not  error,  as  the  jury  was  fully 
instructed  as  to  all  matters  In  Issue,  and, 
taking  the  instructions  given  altc^ther,  they 
fairly  stated  the  law  of  the  case. 

The  judgment  of  the  lower  court  is  hereby 
affirmed,  at  the  cost  of  the  plaintiff  in  error. 
All  the  Justices  concurring,  except  GII> 
LETTE.  J.,  who  presided  at  tbe  trial  below, 
not  sitting. 


BLAIR  V.  TERRITORY. 
{Supreme  Court  of  Oklahoma.   Sept.  6,  1005.) 

1.  Labckny — Possession  of  Stoimt  Prop- 

KBTT. 

The  possession  of  recently  stolen  property, 
unexplained,  does  not  constitute  presumptioa 
of  guilt,  but  creates  an  iaference  of  fcuilt,  which 
may  be  sufficient,  with  other  crimiimting  clr- 
cumatances  tending  to  connect  the  prisoner 
with  the  larceny  to  warrant  a  conviction. 

[Ed.  Note.— For  eases  In  point,  see  voL  82, 
Cent.  Dig.  Larceny,  §f  170-I7ai 

2.  CaiMnTAL  Law — Instructions. 

While  each  Instruction  (tlven  should  em- 
brace one  complete  propOBltion  of  law,  the 
court  is  not  required  to  state  tbe  entire  law 
relating  to  one  subject  in  one  instruction ;  and 
where  the  court  attempts  In  an  instruction  to 
set  out  all  the  material  elements  cooBtituting 
the  crime,  bat  omits  one  of  them,  and  in  an- 
other instruction  specifically  informs  the  jury 
that  such  element  so  omitted  must  be  proved 
ty  tbt  erideaca  to  the  satisfactton  of  the  Jui; 


beyond  a  reasonable  doubt  before  a  conviction 
can  be  had,  the  two  Instructions  together  prop- 
erly stating  tbe  law,  no  error  is  committed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Iaw,  f  1000.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Kay  Oonnl?; 
before  Justice  J.  L.  Paiicoast 

BUI  BlalF  was  convicted  of  larceny,  and 
brings  error.  Affirmed. 

Dale-  ft  Blerer,  H.  S-  Hlnes,  and  A.  H. 
Meyer,  for  plaintiff  in  error.  P.  0.  Simons, 
At^.  Gea,  and  Don  C.  Smitb,  Aast  Atty. 
Gen.,  for  the  Territory. 

BURFOBD.  a  X  Tbe  plaintiff  In  error. 
Blair,  waa  convicted  In  tbe  district  court 
of  Kay  connty  of  tbe  crime  of  grand  larceuy 
and  sentenced  to  2^  years'  confinement  In 
the  penitentiary.  He  appeals  from  that 
Judgment,  and  presents  bnt  two  alleged 
errors  In  bis  brief.  It  la  first  claimed  that 
tbe  evidence  does  not  sustain  tbe  verdict 
of  the  jury.  The  prisoner  was  charged  with 
tbe  larceny  of  a  set  of  donble  harness  of  the 
value  of  $35.  Tbe  evidence  clearly  shows 
that  the  hameaa  were  the  property  of  one 
Tom  Murray,  and  that  they  were  stolen 
from  his  premises,  and  some  time  afterwards 
found  in  the  possession  of  Blair,  at  his  home 
In  tbe  Ebw  Indian  reservation,  in  Kay 
county.  While  tbe  possession  of  stolen 
property  does  not  create  a  presumption  of 
guilt.  It  Is  a  circumstance  which,  If  not  satis- 
factorily explained,  raises  a  very  strong  in- 
ference of  guilt  This  Inference,  together 
with  tbe  facts  and  circumstances  attending 
tbe  taking  and  connected  with  tbe  posses- 
sion, are  questions  for  the  jury,  and  may  be 
sufficient  to  Induce  an  Irresistible  conclusion 
of  guilt  The  circumstances  of  each  partic- 
ular case  must  of  necessity  be  different, 
and,  while  possession  of  stolen  property  In 
one  case  may  not  warrant  a  verdict  of  guilty, 
there  are  other  cases  where  such  posses- 
sion Is  so  related  to  other  circumstances 
of  a  criminating  character  as  to  satisfy  au 
unprejudiced  mind  that  tbe  possessor  is  the 
thief.  Proof  of  [lossesslon  alone  is  not  suf- 
ficient to  sustain  a  conviction.  But  where 
the  larceny  is  proven  beyond  question,  tbe 
stolen  property  found  In  the  possession  of 
the  prisoner,  and  be  exercising  acts  of  own- 
ership and  control  over  and  claiming  It,  and 
the  explanation  given  by  him  Is  not  a  rea- 
sonable or  satisfactory  one,  and  tbe  conduct 
and  character  of  tbe  prisoner  are  such  as  to 
arouse  suspicion,  such  facts  and  circumstan- 
ces often  produce  the  most  satisfactory  evi- 
dences of  guilt  and  will  sustain  a  conviction. 
In  the  case  at  bar  the  jury  bad  ample  evi- 
dence before  them  to  prove  the  larceny  of 
tbe  harness,  tbe  ownership  of  the  property 
and  Its  value,  and  the  possession  of  the  stolen 
property  in  tbe  prisoner,  and  there  are  such 
other  facts  and  circumstances  In  evidence 
relating  to  the  actions,  conduct  and  explan- 
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atiouB  of  the  prlBODer,  both  before  and  after 
his  arrest,  as  reasonably  tend  to  support 
the  verdict  of  the  jnry ;  and,  such  being  the 
fact  and  the  trial  court  having  approved  the 
verdict,  this  court  will  not  disturb  the  ver- 
dict on  the  weight  of  the  evidence. 

The  next  contention  Is  that  the  court  err- 
ed in  giving  the  Instruction  which  attempts 
to  set  out  the  material  elements  of  the  crime 
Of  larceny,  but  fails  to  Include  the  elem«it 
of  value.  The  court  Instructed  the  Jury 
that  the  ta-rltory  must  prove  to  the  satis- 
faction of  the  Jury,  beyond  a  reasonable 
doubt,  first,  that  at  the  time  and  place  char- 
ged the  defendant  took  the  bamefls  described 
In  tbe  indictment;  second,  that  the  harness 
was  the  property  of  Tom  Murray ;  and,  third, 
that  it  was  taken  by  the  defendant  with  the 
felonious  Intent  to  deprive  the  owner  there- 
of. This  instruction  omits  tbe  question  of 
value,  and,  if  the  instruction  could  be  con- 
sidered alone,  would  be  erroneous.  But  In 
another  instruction,  which  Is  a  part  of  the 
chai^,  the  court  Instructed  specifically  upon 
the  question  of  value.  The  Instruction  Is  as 
follows:  "Under  our  statute  there  are  two 
degrees  of  larceny,  namely,  grand  larceny 
and  petit  larceny,  and  within  the  chaise 
contained  In  the  indictment  in  this  case  Is 
Included  the  lesser  degree  of  petit  larceny. 
If  you  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  did 
take,  steal,  and  carry  away  the  proim-ty  de- 
scribed in  the  indit'tment,  with  the  intent  to 
deprive  the  owner  thereof,  and  you  further 
find,  beyond  a  reasonable  doubt,  that  the 
value  of  the  property  was  more  than  $20, 
then  you  should  find  the  defendant  guilty 
of  grand  larceny  as  charged  in  the  Indict- 
ment. But,  If  you  should  find  that  the  de- 
fendant did  take,  steal,  and  carry  away  the 
property  charged  In  the  Indictment,  with  the 
intent  to  deprive  the  owner  thereof,  and  tbe 
evidence  falls  to  show  beyond  a  reasonable 
doubt  that  the  value  of  the  property  ivas 
more  than  $20,  then  you  can  only  find  the 
defendant  guilty  of  petit  larceney."  This 
charge  fully  covered  the  omission  in  the 
other,  and  when  taken  together  are  not 
open  to  objection.  Counsel  cite  In  support 
of  their  objection  several  cases  which  hold 
that  the  giving  of  an  erroneous  Instruction 
Is  not  cured  by  giving  another  which  cor- 
rectly states  the  law.  We  concede  the  cor- 
rectness of  that  proi>osltlon,  but  this  case 
does  not  fall  within  that  rule.  A  court  Is 
not  required  to  state  all  of  the  law  of  the  case 
In  one  instruction,  and  where  an  instruction 
given  simply  omits  a  proposition  which  it 
should  contain,  and  that  proposition  Is  clear- 
ly and  specifically  set  out  in  another  lusfnic- 
tlon,  and  together  they  ombrnce  the  law 
applicable  to  the  case  and  do  not  conflict, 
■we  can  see  no  cause  for  complaint.  Certain- 
ly the  prisoner  is  In  no  way  prejudiced  by 
such  course.  The  authorities  cited  refer  to 
cases  where  one  instruction  misstates  the 
law  and  another  one  states  It  correctly.   It  . 


cannot  be  told  In  such  cue  which  instruc- 
tion the  Jury  has  followed,  and,  as  they 
could  not  follow  both.  It  wUl  be  presumed 
that  they  followed  the  one  prejudicial  to 
the  prisoner.  There  la  nothing  In  the  form 
of  the  instructions  that  would  tend  to  con- 
fuse tbe  Jury  and  render  their  duty  uncer- 
tain. They  were  speciflcally  informed  that, 
in  order  to  find  the  prisoner  guilty  of  grand 
larceney,  tbey  must  find  from  the  evidence 
beyond  a  reasonable  doubt  that  the  harness 
was  of  the  value  of  over  $20.  The  Instruc- 
tions as  a  whole  are  too  plain  to  have  been 
misunderstood  by  the  Jury,  or  to  be  miscon- 
strued by  counsel. 

We  find  no  error  In  the  record.  The 
Judgment  of  the  district  court  of  Kay  coun- 
ty Is  afflmed,  at  the  costs  of  the  plalntllT 
In  error,  and  the  cause  remanded,  with 
directions  to  the  sherlfr  of  Kay  county  to 
proceed  at  once  to  execute  the  Judgment  in 
said  cause.  All  the  Justices  concur,  except 
PANCOAST,  J„  who  tried  the  cause  below, 
not  sitting. 


CECIL  V.  TERRITOKT. 
(Supreme  Court  of  Oklaboma.   Sept  7,  190S.) 

1.  Rape— -Indictment— Date  of  Cbime. 

It  is  not  required  that  the  exact  time  of 
the  coounisaion  of  an  offense  be  set  forth  in  the 
indictment,  except  where  time  is  a  material 
ingredient  of  tbe  offense ;  and  an  indictment 
charging  tbe  crime  of  rape  to  have  been  com- 
mitted on  the  day  of  January,  1903,  is 

not  subject  to  demurrer  because  the  day  of  the 
month  ia  left  blank. 

[Kd,  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  H  244- 
255.] 

2.  Saue— Proof  of  Subsequent  Offenses. 

In  a  prosecution  for  rape,  acta  of  sexual 
intercourse  occurring  subsequent  to  the  one 
charged  in  tbe  indictment,  and  relied  on  by 
the  territory  for  conviction,  should  not  be 
considered  by  the  jury,  either  in  corroboration 
of  the  main  offense  charged,  or  for  any  other 
purpose,  as  proof  of  subsequent  offenses  have 
no  tendency  to  prove  that  previous  thereto  the 
defendant  had  prt^hly  coounitted  the  crime 
charged  against  him. 

3.  Ckiuinal  Law  —  Evidence  —  Settlement 
OP  Cbime. 

In  a  case  of  rape,  evidence  of  negotiations 
for  a  settlement  of  the  crime,  by  way  of  offers 
by  the  defendant  to  pay  money  to  the  prose- 
cutrix Or  her  parents  are  always  relevant 
against  the  defendant;  and  where  such  negotia- 
tions are  carried  on  by  the  father  of  the  defend- 
ant, or  by  others,  in  order  to  make  such  evidence 
admissible  against  the  defendant,  the  territory 
tnust  show  that  the  father  of  the  defendant,  or 
the  other  parties  acting,  were  acting  for  the 
defendant  and  by  his  direction  and  authority. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Woods  County; 
before  Justice  J.  L.  Pancoast 

William  A.  Cecil  was  convicted  of  crime, 
and  brings  error.  Reversed. 

L.  T.  Wilson  and  W.  T.  Drake,  for  plain- 
tiff In  error.  P.  C.  Simons.  Atty.  Gen.,  and 
Don  c.  Smith,  Asst.  Atty.  Gen.,  for  the  Ter- 
ritory. 
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■  OILLETTB.  X  The  defendant  In  this  ' 
case,  Wm.  A.  Cecil,  was  convicted  of  the  crime 
of  rape  lit  the  district  court  of  Woods  counly, 
and  s«itenced  to  the  pmitoitlary.  His  mo- 
tion for  a  new  trial  and  In  arrest  of  judg- 
mrait  were  each  oTerruted.  and  he  appeals  to 
this  cowt  for  a  reversal  of  the  Judgment 

The  first  assignment  of  error  is  In  the  over- 
ruling  of  the  defendant's  deannrrer  to  the  in- 
dictment The  Indictment  charges  the  offense 

to  have  been  committed  on  the  day  of 

January,  1908,  and  the  demurrer  Is  based  on 
the  ground  that  the  Indictment  Is  fatally  de- 
fective lu  not  aUec^ng  the  exact  day  In  Janu- 
ary when  the  offense  was  committed.  We 
think  the  contentl<m  Is  without  merit  8ec- 
tton  6361  of  our  Ckide  (Wils(m*s  Bev.  &  Am. 
8t  1903)  provides:  "The  predse  time  at 
wblch  the  offense  was  committed  need  not  be 
stated  In  the  indictment,  but  it  may  be  alleged 
to  have  been  conmiltted  at  any  time  before 
the  finding  thereof,  accept  where  the  time  Is 
a  material  Ingredient  of  the  <^ense."  By 
section  0365  It  is  also  provided  that  ttie  indict- 
ment Is  suffldent  if  it  can  be  understood 
therefrom,  among  other  things,  "that  the  of- 
fense was  committed  at  some  time  prior  to 
the  finding  of  the  indlctmoit"  At  the  com- 
nuu  law  the  exact  date  of  the  offense  had 
to  he  set  forth,  and  a  failure  to  do  so  was 
fatal  to  the  indictment  This  rule,  wblch 
was  often  abortive  of  the  ends  of  justice,  has 
graerally  been  modified  by  the  statutes  of  the 
several  states,  and  does  not  now  prevail  except 
where  the  time  Is  a  material  ingredient  of  the 
offense  charged.  Under  the  statutes  above 
dted,  it  la  clearly  the  law  that  in  laying  the 
time  lu  the  Indictment,  except  in  cases  where 
time  Is  a  material  ingredient  of  the  crime 
charged,  it  Is  BufBdent  if  it  shall  clearly  ap- 
pear that  the  offense  charged  was  committed 
before  the  finding  of  the  indictment,  and  with- 
in the  statute  of  limitations.  This  same 
question  was  before  the  Supreme  Court  of 
Kansas  at  an  early  date,  nnder  a  statute  es- 
sentially the  same  as  ours,  and  is  reported 
in  State  v.  Bnrnett  3  Kan.  250,  87  Am.  Dec. 
471.  The  indictment  in  that  case  charged  a 
robbery  from  the  person  to  have  been  com- 
mitted on  the  day  of  ,  1864,  and 

In  passing  on  the  question  It  Is  said:  "The 
rule  Is  well  settled  that  it  is  not  requisite 
that  the  precise  time  of  the  commission  of 
the  offense  shall  be  stated  in  the  indictment 
But  it  is  sufficient  if  shown  to  have  been 
within  the  statute  of  limltationa,  except  when 
the  time  Is  an  Indispensable  ingredient  of  the 
offense."  The  same  question,  In  some  form, 
has  been  before  many  of  the  states  of  the 
Union,  and  abundant  authority  might  be 
cited  In  support  of  the  conclusion  here 
reached;  but  we  regard  the  question  too  well 
settled  to  require  further  consideration.  We 
might  add  that  the  case  of  Territory  v.  Arma- 
}o,  37  Pac.  1117,  from  New  Mexico,  which  is 
relied  on  by  plaintiff  in  error  in  his  brief,  was 
decided  where  the  rule  of  the  common  law 
had  not  been  changed  by  the  statute,  as  In 


this  territory,  and  hence  It  cannot  be  regard- 
-ed  as  an  authority  In  point  la  this  case. 
Time,  In  this  case,  is  not  a  material  ingredi- 
ent of  the  offense,  and  the  demurrer  to  the 
indictment  was  properly  overruled. 

Upon  the  trial  of  the  case,  and  over  the 
objection  of  the  defendant,  evidence  of  acts  of 
sexual  Intercourse  between  the  defendant  and 
prosecutrix  occurring  subsequent  to  the  one 
charged  In  the  indictment  and  relied  on  by 
the  territory  for  conviction,  was  admitted, 
and  when  the  evidence  In  the  case  bad  been 
Introduced  and  the  case  rested,  the  court,  oy&c 
the  objection  of  the  defendant,  gave  the  fol- 
lowing instruction  to  the  Jury;  "Instruction 
No.  10.  Ton  are  farther  Instructed  that  evi- 
dence has  beoi  allowed  to  go  before  you  by 
which  It  was  Intended  to  prove  that  the  de- 
fendant had  sexual  Intercourse  with  Dora 
Johnson  on  other  occasions  than  the  one 
charged  In  the  Indictment  The  court  In- 
structs that  such  evidence  can  only  be  used 
by  yon  as  corroboratli^  other  evidence,  which 
was  Introduced  for  the  purpose  of  showing 
that  the  crime  charged  in  the  indictment  was 
actually  committed."  The  giving  of  this 
Instruction  in  its  unlimited  form  was  eeror. 
The  general  rule  Is  well  settled  that  the  state 
cannot  prove  the  conmilsslon  of  other  dis- 
tinct offenses,  for  the  purpose  of  rendering  it 
more  probable  in  the  minds  of  the  Jury  that 
the  defendant  committed  the  offense  of  whldi 
he  is  charged.  See  the  recent  case  of  Harmon 
V.  Territory  (Okl.)  79  Pac.  765.  WhUe  this 
Is  the  general  rule,  there  are  a  number  of 
well-defined  exceptions  to  it,  and  one  of  these 
arises  In  a  class  of  cases  commonly  referred 
to  In  the  books  as  "sexual  crimes,"  which  In- 
cludes the  crime  of  rape. 

Regarding  the  crime  of  rape,  notwlthstend- 
Ing  the  fact  that  each  separate  and  distinct 
act  of  sexual  intercourse  constitutes  an  tode- 
pendent  crime  of  Itself.  It  has  long  been  the 
settled  law.  not  only  that  the  prior  rela- 
tions of  the  parties  may  be  shown,  and  that 
solicitations,  persuasive  conduct,  threats,  and 
even  force  were  resorted  to,  but  acts  of  sex- 
ual Intercourse  occurring  prior  to  the  one 
charged  In  the  Indictment  and  relied  on  by 
the  state  for  conviction  may  also  be  shown  aa 
corroborating  evidence,  when  not  too  remote. 
"Where  a  party  for  a  series  of  months,  by 
every  persuasion,  by  importunity,  by  threats, 
and  by  force,  seeks  to  gratify  bis  lusts  for 
sexual  intercourse  with  a  particular  woman, 
certainly  every  mind  must  perceive  the  force 
and  relevancy  of  those  facts  to  explain  the 
Intent  with  which  he  made  an  assault  subse- 
quently on  the  same  woman."  State  v. 
Thompson,  14  Wash.  285,  44  Pac.  533.  "The 
evidence  as  to  defendant's  having  had  con- 
nection with  the  girl  before  the  time  charged 
In  the  indictment  was  admissible  under  a 
well-known  rule  regarding  testimony  of  other 
transactions  than  those  charged.  When  the 
issue  is  as  to  criminal  intimacy  between  per- 
sons of  opposite  sex,  evidence  of  prior  acte 
of  Indecent  familiarity  are  competent  as 
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tending  to  show  a  breaking  down  of  all  safe- 
guards of  self-respect  and  modest?,  and  a 
gwieral  preparaUon  for  the  offenae."  State 
T.  Trusty,  118  Iowa,  498,  92  N.  W.  877 ;  Id., 
97  N.  W.  989 ;  Cross  t.  State,  138  Ind.  254, 37 
N.  B.  790;  Proper  v.  State  (Wis.)  55  N.  W. 
1035;  People  t.  Hubbard,  92  Mlcb.  326,  52 
N.  W.  729 ;  GlUett  on  Ind.  and  Coll.  Evidence ; 
People  V.  Elco  (Mlcb.)  91  N.  W.  755. 

Wblle,  as  above  stated,  tbe  former  acts  of 
sexual  intercourse  may  be  considered  by  tbe 
jury  as  corroborating  evidence,  it  Is  just  as 
well  settled  that  such  acts  occurring  subse- 
quent to  the  one  charged  and  relied  on  for 
conviction  cannot  be  considered  by  the  Jury 
as  corroborating  evidence  or  for  any  other 
purpose,  for  they  have  no  such  -  tendency. 
Such  evidence  would  amount  simply  to  prov- 
ing separate  and  distinct  offenses,  for  the 
purpose  of  rendering  it  more  probable  In  the 
minds  of  the  jury  that  the  defendant  com- 
mitted the  crime  charged  In  the  indictment. 
''Proof  of  previous  acts  of  sexual  Intercourse 
would  tend  to  show  a  much  greater  proba- 
bility of  the  commission  of  a  similar  act 
charged  to  have  occurred  subsequent  thereto ; 
but  the  converse  of  this  proposition  would  not 
be  true,  as  the  proof  of  a  crime  committed  by 
parties  on  a  certain  day  could  have  no  ten- 
dency to  prove  that  they  had  previous  there- 
to committed  a  similar  offense."  People  v. 
Clark,  33  Mich.  112;  People  v.  Etter  (Mich.) 
45  N.  W.  1109;  People  v.  Hubbard,  92  Mlcb. 
826,  62  N.  W.  729;  Gillett  on  Ind.  and  Coll. 
Evidence.  Also  see  People  t.  Elco  (Mich.) 
91  N.  W.  755.  In  this  view  of  the  law  in- 
struction No.  10,  above  quoted,  is  clearly  too 
broad,  in  that  it  allows  acts  of  sexual  inter- 
course occurrlngsubsequentto  the  one  charged 
In  the  indictment  and  relied  on  by  the  terri- 
tory for  conviction  to  be  considered  by  the 
Jury  as  corroborating  evidence,  and  is  there- 
tore  erroneous. 

During  tbe  trial  of  the  cause  the  father 
of  the  defendant  was  called  as  a  witness  for 
the  territory,  and  over  the  objection  of  de- 
fendant was  required  by  the  territory  to  de- 
tail the  particulars  of  certain  n^otiations 
that  he  himself  conducted  with  the  parents  of 
the  girl,  having  for  Its  object  a  settlement  or 
compromise  of  the  criminal  proceedings  then 
about  to  be  brought  against  his  son,  the  de- 
fendant These  negotiations  approached,  if 
they  did  not  constltate,  the  compoimdlog  of  a 


felony.  If  these  negotiations  were  carried  on 
by  the  father  at  the  Instance  of  the  defend- 
ant or  by  his  direction  or  authority,  they 
were  relevant  against  him,  and  furnished 
very  strong  evidence  of  his  guilt  We  have 
examined  the  record  with  great  care,  and 
fall  to  find  any  evidence  to  connect  defend- 
ant with  the  father's  negotiations.  The  old 
man  seems  to  have  been  prompted  by  that 
parental  affection  which  causes  the  parent  at 
all  hazards  to  save  the  wayward  son  even 
from  Just  and  merited  punishment  When 
viewed  as  the  act  of  an  affectionate  old  fia< 
ther,  under  such  drcnmstaocee.  It  touches  a 
chord  of  human  sympat^.  Bat  when  yon 
come  to  view  his  acts  as  prompted  by  the  son. 
It  at  once  becomes  Incriminating  tircvm- 
stance  of  moch  weight,  pointing  to  tbe  guilt 
of  the  defendant  "The  admlaeiaui  of  tbe 
defendant  parttcnlarly  an  offer  «a  his  part 
to  pay  a  certain  anm  of  money  to  the  prose- 
cutrix or  her  mother  to  settle  ttie  matter,  are 
always  relevant  agatnst  blm."  Underhlll  on 
Criminal  Brfdoice,  |  418;  Hhrdtke  r.  Stated 
67  Wis.  662,  SO  N.  W.  723;  McMath  ▼.  State. 
55  Oa.  308.  As  the  evidence  fails  to  In  any 
way  connect  the  defendant  with  the  negotia- 
tions of  tbe  father.  It  was  clearly  hearsay. 
Incompetent,  and  prejudicial,  and  Its  rec^ 
tion  was  material  aror. 

In  view  of  the  fact  that  the  age  of  the  girl 
Is  in  dispute,  we  are  Inclined  to  suggest  that 
Instmctlons  No.  6  and  No.  8  should  be  bo 
framed  as  that  the  right  to  convict  ttie  de- 
fendant under  the  Indictment  shall  be  clear- 
ly confined  to  a  period  within  tbe  statute  of 
limitation,  and  also  to  a  period  within  the 
age  of  consent  of  the  girl.  As  these  two  In- 
structions now  stand,  there  is  some  danger  of 
the  jury  being  confused,  as  argued  by  counsel 
for  defendant  Instruction  No.  6  required 
the  proof  to  show  that  the  prosecuting  wit- 
ness was  under  16  years  of  age  at  tbe  time  of 
the  act  complained  of,  while  Instruction  No. 
8  permits  a  conviction  on  proof  of  the  act 
complained  of  within  three  years  from  the 
date  of  finding  the  Indictment  by  the  grand 
Jury. 

For  the  reasons  above  Btated.  the  judgment 
of  the  court  below  la  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  Justices 
concurring,  except  PANCOAST,  J.,  who  tried 
the  case  in  the  court  below,  not  sitting. 
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'OBAN  T.  SLATER,  Sheriff. 
( Supreme  Court  of  Montona.  Oct  28,  190S.) 

1.  Rkpuvhv — PuADnro — Covpuuitt — Trru: 

AND  RiOHT  TO  P088ESaiON. 
A  complaint  in  claim  and  delivery,  filed  on 
April  16.  1903,  and  allesinc  that  on  March  21, 
1903,  plaintiff  was  the  owner  of  the  property, 
aad  that  on  that  day  it  was  taken  from  her  pos- 
session wrongfully  and  without  her  consent,  is 
defective,  in  that  it  fails  to  show  that  plain- 
tiff was  the  owner  or  had  our  rl^ht  to  the 
possession  of  the  property  at  the  time  the  action 
was  commenced,  notwithstanding  subsequent 
allegations  that  she  demanded  the  possession 
of  tie  property  and  that  defendant  stili  unlaw- 
fully withholds  and  detains  it- 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  B^leTln,  i  214.] 

2.  Same— TBIAl>-IllEnRUCIION»~PBEPONDEB- 

ANCE  OT  BVIDENCB. 

In  an  action  of  claim  and  delivery,  the 
court  charged  that  plaintiff,  iu  order  to  recover, 
must  show  bj  a  preponderance  of  tlie  evidence 
that  she  was  the  owner  of  the  property,  and 
furtner  charged  that  defendant  was  entitled  to 
a  verdict  if  the  jur^  believed,  "from  a  prepon- 
derance of  all  the  evidence,"  that  plaintiff's  hus- 
band, under  an  attachment  against  whom  the 
property  was.taken  hy  defendant,  was  the  owner 
of  the  property.  Held,  that  the  latter  instruc- 
tion was  misleadin)?,  in  tlie  absence  of  any 
charge  that  defendant  would  be  entitled  to 
recover  If  the  aridenoe  did  iM>t  preponderate 
on  either  ride. 

3.  Sake. 

In  an  action  of  claim  and  delivery^  a 
charge  that  plaintiff  must  establish  her  title 
to  the  property  by  a  "clear"  preponderance  of 
the  evidence  is  technically  erroneous,  as  a  bare 
preponderance  of  the  evidence  would  be  suffi- 
cient 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  42, 
Cent.  Dig.  Replevin,  Ifi  292,  2^,  39&] 

4.  Trial — ADinssioir  or  BnoEircB — ^Rbstbio- 
TKHT  TO  Special  Pcbpobk. 

The  fact  that  evidence  was  admitted  with- 
out objection  does  not  render  erroneous  the 
action  of  the  court  in  limiting  its  scope  and 
effect  to  the  particular  purpose  for  which  alone 
it  was  competent 

[Ed.  Note. — ^For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  H  iSO,  4^  032.] 

6.  EVIDENOB — ^DKOIiABA-nOIfB — TlTLB  TO  PBOF- 

EETY. 

On  the  issue  of  whether  a  wife's  title  to 

eroperty  was  merely  colorable,  and  was  held 
f  ner  solely  to  shield  such  property  from  her 
husband's  creditors,  declarations  of  the  husband, 
made  by  him  while  in  exclusive  possession  and 
control  of  the  property,  that  he  was  the  owner 
thereof,  although  not  made  in  the  wife's  pres- 
ence, were  admissible  against  her,  not  as  ab- 
solutely binding  upon  her,  but  as  substantive 
evidence  reflecting  upon  the  bona  fides  of  her 
claim. 

[EJd.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  I  1111,] 

6.  HOSBAITD   AND   WIPE — SEPABATE  PeOPEBTT 

OP  Wipe — Liabilitt  fob  Husband's  Debts. 
Civ.  Code,  division  1,  pt.  3,  tit.  1,  c.  3,  £9 
220,  223-225,  define  the  Mparate  property  of 
married  women.  Sections  221.  222.  provide  for 
the  filing  by  a  wife  with  the  county  clerk  of 
an  inventory  of  her  separate  property,  which, 
when  filed,  is  notice  to  the  world  and  prima 
facie  evidence  of  her  title.  Section  227  exempts 
separate  prc^er^  of  the  wffe.  when  included  in 
the  tnvmtory,  from  liability  for  the  debts  of 
the  husband,  except  for  certain  family  neces- 
saries, and  further  provides  that  the  separate 
property  of  the  wife  sbail  in  no  case  be  liable 
82P^-42 


for  the  debts  of  the  husband,  unless  such  prop- 
erty is  in  the  sole  and  exclusive  possession  of 
the  husband,  and  then  only  to  such  persons  as 
deal  with  tne  husband  in  good  faith  on  the 
credit  of  such  property  wiuout  knowledge  or 
notice  that  it  belongs  to  the  wife.  Held,  that 
the  inventory  provided  for  in  sections  221,  222, 
is  necessary  to  protect  the  wife's  separate  prop- 
erty from  the  debts  of  the  husband  only  when  it 
is  in  the  husband's  ezclnsive  possession,  and 
third  persons  deal  with  him  on  the  credit  of 
sitch  property  without  knowledge  of  the  wife's 
claim.  Property  acquired  by  the  wife  subse- 
quent to  the  contracting  of  a  debt  by  the  hue- 
tnnd  cannot  in  any  event  be  subjected  to  lia- 
bility for  such  debt. 

7.  Tbtal  — iNSTBUcnoKs— Ihhatebiai.  Is- 
sues. 

Where,  in  an  action  of  claim  and  delivery, 
the  only  issue  was  whether  or  not  plaintiff's 
clahn  to  the  property  was  colorable  only,  and 
asserted  to  protect  the  same  against  the  claims 
of  her  husband's  creditors.  Instructions  in  the 
language  of  Civ.  Code,  division  1,  pt.  3,  tit.  1, 
c.  3,  SI  220,  223,  227,  relative  to  the  separate 

Property  of  the  wife  and  Its  liabilil?  for  the  hus- 
and'B  debts,  were  on  an  immaterial  issne  and 
should  not  have  been  given. 

Appeal  from  District  Court,  Fergus  Coun- 
ty; E.  K.  Cbeadle,  Judge. 

Action  b7  Kath«rlna  Chan  against  Ia  P. 
Slater,  as  sheriff  of  Fergus  conn^.  From  a 
judgment  for  plaintlfE,  and  from  an  order 
denying  a  new  trial,  defendant  appeate.  Re- 
versed. 

Blackford  ft  Blackford,  for  appellant 
Rudolph  Von  Tobel  and  O.  W.  Beldtm.  for 
respondent 

BRANTLT,  O.  J.  Action  In  claim  and 
delivery.  The  complaint  alleges,  In  sub- 
stance, that  the  defendant  la,  and  at  all  times 
mentlODed  therein  was,  the  sberlfT  of  Fergus 
county,  Mont  ;  that  on  March  21,  1903,  the 
plaintiff  was  the  owner  of  certain  personal 
property,  consisting  of  grain,  cattle,  and 
hogs,  of  the  value  of  $750;  that  the  defend- 
ant on  March  21,  1903,  without  the  plaintiff's 
consent,  wrongfully  took  said  property  from 
her  possesRlon ;  that  before  the  commence- 
ment of  the  action,  and  on  March  26th,  the 
plaintiff  demanded  of  defendant  possession 
of  said  property;  and  that  defendant  still 
unlawfully  withholds  and  detains  the  same 
from  plaintiff,  to  ber  damage  in  the  sum  of 
$250.  Judgment  is  demanded  for  a  return 
of  the  property,  or  for  $750,  the  value  there- 
of, in  case  return  cannot  be  had,  and  for 
$250  damages.  The  complaint  was  filed  on 
April  16,  1903.  A  general  and  special  de- 
murrer having  been  overruled,  the  defend- 
ant answered,  putting  In  Issue  the  title  of 
plaintiff,  and,  by  way  of  affirmative  defense, 
alleging  that  the  owner  of  the  property  Is 
one  Jacob  W.  Chan,  the  husband  of  the  plain- 
tiff, and  jnstl^lDg  the  taking  under  an  at- 
tachment issued  out-  of  the  district  court  Iu 
and  for  Fergus  county  In  an  action  wherein 
the  Northwest  Thresher  Company  was  plain- 
tiff and  said  Jacob  W.  Chan  was  defendant 
The  plaintiff  had  a  verdict  and  judgment 
Defendant  has  appealed  from  the  judgment 
and  an  order  denying  him  a  new  trial.  The 
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validity  of  the  JndgmeDt  Is  chaHenged  on  the 
grounds,  first,  that  the  court  erred  In  over- 
ruling the  demurrer,  for  that  the  complaint 
does  not  state  a  cause  of  action ;  second, 
that  It  erred  In  submitting  certain  Instruc- 
tions to  the  jury  and  refusing  to  submit 
certain  others  requested  by  defendant;  and, 
third,  that  the  evidence  Is  Inaufflcient  to 
sustain  the  verdict 

1.  The  criticism  made  of  the  complaint 
Is  that  It  does  not  allege  any  right  to  the 
possession  of  the  property  at  the  commence- 
ment of  the  action.  We  think  this  is  a 
just  criticism.  The  action  was  commenced 
by  the  filing  of  the  complaint  on  April  16. 
1008.  The  allegation  is  that  on  March  21, 
1903,  the  plaintiff  was  the  owner  of  the  prop- 
erty, and  that  on  that  day  It  was  taken 
from  her  possession  wrongfully,  and  without 
her  consent  From  this  allegation  It  does 
not  appear  that  at  the  time  the  action  was 
commenced,  nearly  a  month  later  than  thffl 
date,  she  was  still  the  owner,  or  that  she  bad 
any  right  to  the  possession.  "It  is  well  set- 
tled that,  to  maintain  an  action  In  claim  and 
dellA-ery,  plaintiff  must  plead  and  prove  his 
right  to  the  Immediate  possession  of  the  prop- 
erty at  the  time  of  the  commenconait  of  his 
suit"  Gam»vn  t.  Wentwortfa,  28  Mont  70. 
67  Pac.  648.  The  subsequent  allegatltsia 
that  she  made  demand  upon  the  defendant 
for  its  possession,  and  that  the  defendant 
still  unlawfully  withholds  and  detains  It  do 
not  by  implication  supply  the  omission  of 
the  substantive  ail^ation  necessary  to  show 
the  right  to  recover.  Fredericks  v.  Tracy, 
98  Cal.  658.  33  Pac.  750;  Truman  v.  Young, 
121  Cal  400,  53  Pac.  1073;  Slmonds  t. 
Wrlghtman.  36  Or.  120,  58  Paa  1100. 

2.  The  court.  In  the  eighth  and  ninth  para- 
graphs of  its  charge.  Instructed  the  jury  as 
follows:  "If  you  believe  that  the  plaintiff 
was  the  owner  of  the  said  goods  and  chattels 
as  alleged,  and  that  she  did  not  consent  to 
the  taking  of  the  said  goods,  then  It  is  your 
duty  to  find  for  the  plaintiff,  except  as  else- 
where explained.  If,  on  the  other  hand,  yon 
believe,  from  a  preponderance  of  all  the 
evidence  in  the  case,  that  her  husband,  the 
said  Jacob  W.  Chan,  was  the  owner  of  the 
said  goods  and  chattels  at  the  time  and 
place  alleged  In  the  pleadings  in  this  case, 
tlien  It  is  your  duty  to  find  for  the  defend- 
ant" (Instruction  No.  8.)  "If  you  believe, 
from  the  preponderance  of  all  the  evidence 
In  the  case,  that  the  said  Jacob  W.  Chan  was 
the  owner  of  any  portion  of  the  said  goods 
and  chattels,  then  It  Is  your  duty  to  find  for 
the  defendant  as  to  such  portion  of  the 
goods  and  chattels."  (Instruction  No.  9). 
The  court,  also,  on  the  same  subject  submit- 
ted instruction  numbered  27,  as  follows: 
"You  are  further  Instructed  that  the  proof  on 
the  part  of  the  plaintiff  In  this  case  must 
be  clearly  established  by  a  preponderance  of 
the  evidence  that  the  property  is  hers,  and 
that  she  Is  not  simply  a  holder  of  the  title 
for  her  husband's  benefit  If  this  Is  not 
made  to  appear  by  such  preponderance  of  the 


evidence,  the  legal  presumption  Is  that  the 
money  was  furnished  by  the  hnsband.  The 
burden  of  establishing  her  s^mrate  estate 
Is  upon  the  plaintiff  in  this  case  to  prove 
clearly  by  a  preponderance  of  the  evidence 
that  she  paid  for  or  acquired  the  property 
with  funds  which  were  not  furnished  by  the 
husband,  unless  such  funds.  If  any,  were  a 
gift  by  the  husband  to  her."  It  was  said  In 
Kipp  V.  Silverman  et  al.,  25  Mont  296,  04 
Pac.  884;  "In  cases  of  this  character,  the 
plaintiff  must  recover,  if  at  all,  upon  the 
strength  of  his  own  title,  and  not  upon  the 
weakness  of  that  of  his  adversary.  There- 
fore the  obligation  rests  upon  him  to  sustain 
this  burden  by  a  preponderance  of  the  evi- 
dence ;  that  is,  he  must  show  by  a  preponder- 
ance of  the  evidence  that  he  has  a  right  supe* 
rior  to  that  of  the  defendant  and  that  the  val- 
ue of  the  property,  or  the  Interest  therein  in 
question.  Is  greater  than  that  admitted  by 
tlw  defmdant.  *  *  *  The  defendants 
were  not  under  the  obligation  to  produce  any 
evidence  until  plaintiff  had  made  out  a 
prima  facie  case,  and  then  to  go  no  further 
than  to  produce  sufficient  evidence  to  show 
an  equipoise.  The  burden,  therefore,  rested 
upon  the  plaintiff  throughout" 

The  conrt  bad  already  Instructed  the  jury 
correctly,  in  paragraph  7  of  the  charge,  that 
the  plaintiff,  in  order  to  recover,  must  show 
by  a  prepondwance  of  the  evidence  that  die 
was  the  owner  of  the  property  as  alleged  in 
the  complaint  So  instmction  numbered  27 
cast  the  burden  upon  the  plaintiff  to  es- 
tablish by  a  clear  prepondwance  of  the  evi- 
dence that  the  property  waa  bera  as  alleged. 
In  instructions  numbered  8  and  9,  however, 
the  court  told  the  Jury  tiiat  if  they  believed, 
from  a  iv^nderance  of  all  the  evidence  in 
the  case,  that  the  husband,  Jacob  W.  Chan, 
was  the  owner  of  the  property  or  any  part 
thereof,  defendant  waa  entitled  to  a  verdict 
for  the  property,  or  so  much  of  it  as  appear- 
ed to  beloi^  to  him.  While  instructions  8 
and  9  are  correct  as  abstract  propositions 
of  law,  for  the  defendant  was  entitled  to  a 
verdict  If  he  showed  by  a  preponderance  of 
the  evidence  that  Chan  was  the  owner  of  the 
property,  nevertheless  they  are  misleading. 
Id  that  the  Jury,  in  the  absence  of  a  proper 
instruction  as  to  what  they  should  find  in 
case  of  an  equipoise  in  the  evidence,  were 
probably  led  to  believe  that  the  defendant 
could  not  recover,  except  by  establishing  his 
right  by  a  preponderance  of  the  evidence, 
whereas,  he  would  be  Hitltled  to  recover  If 
the  evid^ice  did  not  preponderate  on  either 
side. 

With  reference  to  Instruction  No.  27,  It 
may  be  remarked  that  It  cast  a  greater 
burden  upon  the  plaintiff  than  the  law  re- 
quires; for  under  It  the  right  of  the  plain- 
tiff must  be  clearly  established  by  a  pre- 
ponderance of  the  evidence,  whereas,  a  bare 
pr^Kmderance  is  sufficient  In  this  Impor- 
tant particular  the  instruction  Is  not  technic- 
ally correct  The  qualifying  word  "clear" 
ahould  have  been  omitted.  The  defendant 
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standi  tn  iw  cttttttde  to  make  complaint; 
but,  ai  a  new  trial  must  be  ordered,  we  call 
attoitlon  to  It,  BO  that  the  court  may  not 
fall  Into  the  aame  nror  again. 

The  controverBy  in  the  evidence  was  aa 
to  wbethor  ttw  property  belonged  to  the 
plaintiff  or  to  hw  hnsband,  Jacob  W.  Chan, 
and.  chiefly,  as  to  whether,  though  the  title 
to  the  land  upon  whidb  the  grain  was  pro< 
dvced  stood  In  the  name  of  the  wife,  It  had 
not  In  &ct  been  purchased  by  mon^  fnmlBh- 
ed  by  the  hoBband.  The  defendant  Intro- 
duced erldenoe  toiding  to  show  this,  and 
also  that  the  money  thus  famished  had  be«i 
deriTed  from  a  sale  of  lands  owned  by  the 
husband  In  Minnesota  at  the  time  be  obtain* 
ed  credit  from  the  Northwest  Threaher  Com- 
pany, and  In  rellanee  upon  which  by  the 
cmnpany.  In  good  fAltb,  sndi  credit  had  bera 
»tended  to  him.  Tbe  evidence  also  taided 
to  sbow  tbat  'Oioash  Ghan  and  hie  family. 
Including  his  wlfS^  were  living  upon  the  land, 
he  was  aKMurently  In  oclnsiTe  control,  not 
only  of  It,  but  also  of  all  tbe  powmal  prop- 
erty on  It.  Brldenee  was  Introduced  without 
objection  by  defendant  tending  to  show  that 
Chan,  at  Tarlous  times  while  living  on  the 
land  with  his  wife,  and  apparently  In  ezdur 
slve  possession  and  control  of  the  property 
in  ctmtrarersy,  made  statemaits  and  rc^ 
resentatlons  tbat  he  was  tbe  owner  of  It 
Oban  had  testlfled  for  plaintiff,  to  the  effect 
tiiat  tbe  land  and  all  the  personal  property 
thereon  belonged  to  her.  In  this  connection 
the  Jnry  were  instmcted.  In  subatance,  that 
testlnuniy  bad  bem  introduced  tending  to 
•how  that  Chan  bad  made  such  declarations, 
but  tiiat  it  had  been  Introduced  for  impeach- 
ment; and  that,  though  tbe  jwy  wcve  satis- 
fled  that  he  bad  made  such  declarations,  they 
were  not  to  be  considered  as  binding  upon 
the  plaintiff,  unless  she  ratified  or  assented 
to  ttnem.  In  another  place  In  the  chax^ 
tbe  Ivry  were  fnrUier  told  tbat  It  must  ap- 
pear fnxn  a  preponderance  of  the  evidence 
ttat  the  plaintiff  was  present  wbos  tbe 
declarations  were  made,  or  was  informed  of 
tbem  and  tberetqKui  ratiaed  them;  other- 
wise she  should  not  be  held  bound  by  them. 
Contention  is  mate  that  the  court  erred 
prejudicially  in  thus  limiting  tbe  Kopi  and 
effect  of  the  evidence,  first,  bemuse  it  hav- 
ing been  admitted  without  objection,  It 
dKHild  have  beoi  considered  for  all  purposes, 
tbongta  strictly  ccHnpetent  for  one  purpose 
only;  and.  second,  on  the  theory  that  it 
was  competent,  Independently  of  any  knowl- 
edge of  the  plaintifl,  as  tending  to  character- 
ise the  husband's  possession,  and  therefore 
as  substantlTe  evidence  on  tbe  question  of 
title.  The  question  of  fraud  was  presented 
in  tbe  case,  and  any  evid^ce  was  competent 
on  this  issue  tending  to  show  tbat  plain- 
tiff's title  to  tbe  land,  and  therefore  Its 
products,  and  also  to  the  other  personal  prop- 
erty, was  merely  colorable,  and  vested  in  her 
for  the  purpose  of  shielding  it  from  her  hna- 
band's  creditors  under  the  pretense  that  it 


was  derived  by  purdiase  fnm  proceeds  of 

ber  separate  estata 

The  question  of  the  admlaslbillty  of  such 
declarations  often  arises  upon  an  investiga- 
tion of  title  alleged  to  have  been  acquired 
by  advove  possession;  or,  again,  where  the 
questi<m  Is  under  whom  a  tenant  In  posses- 
sion holds;  or,  perhaps,  more  frequently, 
when  the  Inquiry  is  as  to  the  bona  fides  of  an 
alleged  sale  or  transfer,  as  between  an  at- 
taching creditor  and  an  alleged  vendee  of  the 
debtor.  It  is  a  goieral  rule  that  the  declara- 
tions of  the  vendor,  after  he  baa  parted  with 
tbe  title  and  possession,  may  not  be  admitted 
to  dhqwrage  the  title  of  the  vendee,  except 
to  sbow  the  vendor's  Intent,  where  it  Is  a 
material  fact  and  for  Impeachment,  where, 
upon  an  inquiry  touching  the  bona  fldes  of 
tbe  transfer,  the  vendor  Is  called  by  the  ven- 
dee  to  testis  In  hla  behalf.  It  Is  also  a  gen- 
eral mle  that  where  tbe  vendor  baa  been 
allowed  to  retain  possession  after  the  trans- 
fer, and  tbe  nature  of  his  possession  becomes 
a  material  subject  ot  Inqoiry,  his  acte  and 
declarations  accompanying  and  characteriz- 
ing his  poBsesslon  are  admissible,  generally, 
as  a  part  ot  the  res  gestn.  GalUck  v.  Bor- 
deaux et  aL.  22  Mont  470,  60  Fac.  961.  This 
Is  upon  the  theory  that  tbe  fact  that  the  ven- 
dee has  allowed  the  vendor  to  remain  In  pos- 
session Is  a  badge  of  fraud,  and  It  follows 
logically  that  uiy  acte  or  declarations  of  flie 
vendor,  while  thus  in  possession,  tending  to 
characterize  such  possession,  are  also  ad- 
missible as  affecting  the  presumption  of 
ownership.  For  a  discussion  of  the  various 
theories  upon  which  such  evidence  is  admis- 
sible, see  2  Wigmore  on  Bvidenc^  1086,  and 
8  Id.,  1779: 

Whatever  may  be  the  ground  upon  which 
such  evidence  is  dedared  to  be  admissible.  It 
is  now  a  well  nigh  universal  rule  that  it  Is 
admissible  as  a  part  of  the  res  gestae  to  char- 
acterize the  possession.  We  can  see  no 
reason  wl^,  under  the  foete  presented  in 
the  presrat  case,  a  distinction  should  be 
drawn  between  It  and  a  case  where 
the  controversy  Is  between  an  attadilng 
creditor  and,  a  vendee.  Here  there  is  evi- 
dence tending  to  show  that  the  title  to  all 
the  proper^  In  controversy  was  derived 
directly  from  the  bushand,  and  from  which 
an  inference  may  be  drawn  that  the  claim  of 
the  wife  is  merely  colorable,  in  order  to 
shield  the  property  from  the  husband's  cred- 
itors. Tbe  two  cases  are  not  distinguish- 
able In  principle,  and  whatever  would  tend 
to  shed  light  upon  tbe  bona  fldes  of  the  trans- 
action Involved  In  the  one  case,  would  seem 
to  be  as  efficient  for  the  same  purpose  In 
the  other.  The  fact  that  the  evidence  was 
admitted  without  objection  would  not  render 
erroneous  the  action  of  the  court  in  limiting 
Ite  scope  and  effect  to  a  particular  purpose, 
if  it  was  ccmi[>etent  for  that  purpose  only; 
but  the  llmltetlons  imposed  by  tbe  court  In 
this  case  were  too  narrow.  The  eridence 
should  have  gone  to  the  Jury,  with  all  the 
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other  facts  and  drcnmatances  appearing  In 
the  case,  not  as  absolutely  binding  on  the 
plaintiff,  but.  strengthened  In  weight  by  any 
acquiescence  on  her  part  in  her  husband's 
representations,  as  substantiTe  evidence  re- 
flecting upon  the  bona  fides  of  her  claims 

Complaint  Is  made  tliat  the  court  did  not 
properly  Instruct  the  jury  touching  the  sepa- 
rate property  of  married  women,  and  un- 
der what  drcumstances  It  is  ^empt  from 
liability  for  the  husband's  debts.  What  con- 
stitutes the  separate  property  of  the  wife  is 
defined  by  the  provisions  of  chapter  3,  tit.  1,  pi 
3,  dlTlBlon  1,  of  the  dvil  Code,  as  follows: 

"See  220.  All  the  property  of  tb6  wife 
owned  before  marriage  and  that  acquired 
afterwards  is  her  separate  property.  The 
wife  may,  without  the  consent  of  her  hus- 
band, ctrnvey  her  separate  pr(^)er^  or  exe- 
cute a  power  of  attorney  for  the  conveyance 
thereof. 

"Sec  223.  The  earnings  and  accumula- 
tions of  the  wife  are  not  liable  for  the  debte 
of  the  bnsband. 

"Sec.  ^4.  The  earnings  and  aceumnla' 
tions  of  the  wife,  and  of  her  minor  children 
living  with  her  or  in  her  custody,  while  she 
Is  living  separate  from  her  husband,  are  tbe 
separate  property  of  the  wife. 

"Sec  225.  All  work  and  labor  perfwmed 
by  a  married  woman  for  a  person  other  than 
her  husband  and  children  shall,  unless  there 
Is  a  written  agreement  on  her  part  to  the  con- 
trary, be  presumed  to  be  performed  on  her 
separate  account" 

Under  these  provisions,  all  the  property 
of  the  wife,  however  acquired,  eitiier  before 
or  after  marriage,  coiutitntes  her  separate 
estate.  This  characteristic  extends  to  her 
earnlnga  and  accumnlattons  after  marriage, 
while  living  with  her  husband,  to  those  of 
herself  and  minor  diUdren  In  her  custody 
while  living  apart  from  him,  and  to  the  re- 
sult of  her  personal  services  rendered  to 
others  than  her  husband  and  children,  unless 
there  be  an  agreement  in  writing  by  her  to 
tbe  contrary.  These  provisions  are  clear  and 
explicit  There  are  certain  conditions,  how- 
ever, with  which  she  must  comply  to  protect 
her  property  from  the  creditors  of  her  hus- 
band under  all  drcumstences.  Sections  221 
and  222  provide  for  the  filing  by  her  with 
the  county  clerk  of  the  county  of  the  resi- 
dence of  herself  and  husband  of  an  inventory, 
which,  when  filed,  is  notice  to  the  world  and 
prima  facie  evidence  of  her  titie.  This  ex- 
empte  it  from  liability  for  debts  of  her  hus- 
band, except  for  necessary  articles  tta  the 
use  and  benefit  of  herself  and  children  under 
18  years  of  age.  Section  227.  Vmfber, 
under  the  latter  part  of  this  section,  whether 
this  Inventory  be  filed  or  not,  her  property, 
with  the  exception  mentioned  In  the  first 
part  thereof.  Is  not  liable  to  be  seized  at  the 
instance  of  creditors  of  her  husband,  unless 
it  be  found  In  the  sole  and  excltisive  posses- 
sion of  the  husband,  and  then  only  at  the  In- 
stance of  such  creditors  as  have  dealt  with 


the  husband  In  good  fttlth  on  the  credit  ot  the 
proijerty  without  knowledge  or  notice  that 
it  belongs  to  the  wife.  The  legitimate  con- 
clusion from  an  analysis  of  sectloiui  221*  222, 
and  227,  tberef(Hre,  Is  that  the  Inventory  pro- 
vided for  in  sections  221  and  222  Is  necessary 
to  protect  tbe  property  only  when  It  Is  In 
the  husband's  exclusive  possession,  and  third 
persons  deal  with  him  oa  tbe  credit  of  it 
without  knowledge  of  tbe  wife's  claim. 

In  this  connection  the  court  submitted  to 
the  jury,  as  a  part  of  Ito  ehai^,  sections  220 
and  223,  and  tbe  latter  part  of  section  227, 
supra.  The  particular  criticism  made  la  that, 
under  a  proper  construction  of  sections  223 
and  224,  tiie  earnings  and  accumulations  of 
the  wife,  while  living  s^tarato  from  her  hus- 
band, are  exempt  but,  while  living  with  bee 
husband,  are  not  exempt  nnleas  protected 
by  the  Inventwy  provided  for  In  sections  221 
and  222,  and  therefore  that  the  court  was  in 
error  in  submitting  section  223  as  a  part  of 
Its  charge  without  modlflcaticm,  and  wlthont 
further  reference  to  section  227;  since,  though 
it  might  api>ear  from  the  evidence  tiiat  the 
property  acquired  by  the  wife  from  her  own 
earnings  and  accumulations  was  In  tiie  ex- 
clusive possesidon  of  the  husband,  still  It 
would  not  be  liable  for  hia  debts.  We  are 
Inclined  to  the  view  tiiat  while  section  223 
declares  the  earnings  and  accumnlationB  of 
the  wife  not  liable  for  the  husband's  debts, 
this  declaration  is  mode  subject  to  the  oou- 
dltions  presorlbed  In  section  SS7,  and  that 
her  accumulations  after  marriage  are  not 
protected,  when  the  husband  la  allowed  to 
assume  exclusive  possession  of  them,  unless 
the  Inventory  provided  for  haa  been  filed. 
Under  the  facto  In  this  record,  howev»,  we 
think  the  only  material  que8tl<m  presented 
was  whether  the  property  In  controversy  be- 
longs to  the  plaintiff,  or  wbetiier  her  claim 
is  fraudulent  The  debte  soi^t  to  be  col- 
lected by  the  Northwest  Thresher  Company 
were  omtracted  In  Minnesota,  where  the 
plaintiff  and  her  husband  resided,  on  August 
8, 1889.  It  does  not  appear  that  the  plaintiff 
at  that  time  was  the  ownor,  or  claimed  to  be 
tbe  owner,  of  any  separate  property  what- 
ever. Indeed,  the  contrary  appears  to  be  the 
fact  If  such  were  the  tact,  and  aasumlng 
the  law  of  that  steto  to  be  the  same  as  that 
of  this  state,  there  was  no  pn^erty  of  the 
wife  to  whldi  liability  could  attach.  Her 
acquisitions,  whatever  they  are,  have  been 
made  since  that  time;  and,  since  accommoda- 
tion could  not  have  been  extended  to  her  hus- 
band upon  the  credit  of  property  then  owned 
by  her,  such  as  she  has  acquired  since  that 
time  cannot,  under  the  construction  given  to 
the  statute  supra,  be  liable  for  debte  con- 
tracted at  tiiat  time.  Under  this  view  of 
the  case,  and  it  seems  to  be  tbe  only  proper 
view,  the  only  Issue  before  the  court  Waib 
as  we  have  stated,  whether  the  claim  of  the 
wife  Is  colorable  only,  and  the  title  assumed 
for  the  purpose  of  protecting  her  husband's 
property  against  the  Just  claims  of  his  cred- 


Digitized  by  Google 


Mont) 


IfoKNIOHT  T.  OREGON  SHORT  LINE  R  CO. 


661 


iters.  The  Instrnctlons  complained  of,  wheth- 
er too  broad  and  misleading  or  not,  were 
upon  an  issue  not  Involved  in  the  case,  and 
were  therefore  immaterial.  They  may  have 
misled  the  jury,  and  etaoDld  not  have  been 
submitted. 

It  Is  not  necessary  to  refer  to  the  Instruc- 
tions further,  since  the  foregoing  comments 
upon  these  statutes,  and  their  application 
to  the  facts  as  presented  In  this  record,  dis- 
pose of  all  the  questions  arising  upon  the  In- 
structions connected  with  this  feature  of  the 
case.  The  cases  of  Griswold  r.  Boley,  1 
Mont.  546;  Id.,  2  Mont.  447;  Palmer  t.  Mur- 
ray, 8  Mont  174,  19  Pac.  053;  and  other  cases 
cited  by  counsel — have  no  application,  since 
they  involved  a  construction  of  statutes  dif- 
ferent in  their  provisions  from  those  of  our 
present  Code. 

S.  Since  the  case  must  be  tried  again,  we 
do  not  deem  it  necessary  to  enter  Into  a  dis- 
cussion of  the  question  as  to  whether  or  not 
the  evidence  is  sufficient  to  sustain  the  ver- 
dict further  than  to  say  tliat  upon  the  Issue 
of  fraud  we  are  satlBfled  It  was  anfflclent  to 
go  to  the  ?iiry. 

For  the  reasons  stated,  the  judgment  and 
order  denying  a  new  trial  are  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

MILBUHN  and  HOLLOWAT,  JJ.,  concur. 


McKNIGirr  V.  OREGON  SHORT  LINE  R. 

CO. 

(Supreme  Court  of  Montana.   July  17,  1905.) 

1,  Evidence  —  Judicial  Nonet  —  Fobeioit 

Statutes. 

Under  Code  Civ.  Proc.  9  3150,  specifically 
enumerating  the  facts  of  which  courts  take 
judicial  uotice,  whtcb  do  not  include  the  statutes 
of  a  sistpr  state,  and  sections  3452.  3433,  de- 
claring that  the  Code  establishes  the  law  of  the 
state  respecting  the  subjects  to  which  it  relates 
and  supersedes  the  commou  law,  courts  of  this 
state  do  not  take  judicial  notice  of  the  statutes 
of  n  sister  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  %  51.] 

■2.  Statutes — Pij^ading. 

A  complaint  in  an  action  based  on  a  stat- 
ute of  a  sister  state  must  plead  sach  statute. 

[Ed.  Note. — For  eases  in  point,  see  vol. 
Cent  Dig.  Statutes,  f  380.] 

.3.  Rahaoads — Injuries  to  Stock — ^Acnons 
ON  Foreign  Statutes — Pleading. 

Rev.  St.  Idaho  1SS7,  S  2r.fi0,  as  amended 
by  Act  March  7, 1901  (Laws  1901,  p.  87),  pro- 
vides that  every  railroad  "operating  any  line 
of  railroad  within  this  state"  is  liable  for  stock 
negligently  maimed  or  killed  by  it.  A  complaint 
filed  December  10,  1902,  for  the  killing  of  cattle 
on  June  21st  and  July  12th  of  that  year,  al- 
lied that  defendant  "is"  a  corporation  and  "Is" 
the  owner  and  operator  of  a  certain  railroad 
running  from  Salt  Lake,  Utah,  to  Butte,  Mont. ; 
that  on  June  21,  1902.  near  a  certain  place  in 
the  state  of  Idaho,  defendant  ran  one  of  its 
trains  over  and  upon  a  certain  bull ;  end  that  on 
the  12th  day  of  July,  1902,  defendant  ran  one 
of  its  trains  over  and  upon  a  certain  heifer. 
Held,  that  tha  complahikt  waa  bad,  in  that  it 


failed  to  allege  diat  at  the  time  of  Che  kUUng 
defendant  was  operating  a  line  of  railroad  with- 
in the  state  of  Idaho. 

4.  Same — Claiu  tm  Dauaoes— Mbcessitt  or 
Fleadiho. 

Under  Rev.  St  Idaho  1887,  i  2680,  a» 
amended  by  Act  March  7,  1901  (Laws  1901,  p. 
87),  declaring  railroads  liable  for  stock  negli- 
gently killed  by  them  and  making  the  killing  of 
an  animal  by  the  railroad  prima  facie  evidence 
of  negligence  on  its  part  "provided  that  a 
claim  in  writing  for  such  damages,  signed  by 
the  owner  or  liis  agent,  must  be  made  upon 
such  railroad  within  three  months  after  such 
maiming  or  killit^,"  a  complaint  based  on  the 
statute  must  allege  the  giving  of  the  prescribed 
notice  In  conformity  to  the  statute,  and  allega- 
tions that  plaintiff  presented  to  defendant  and 
its  agents  a  certain  claim  for  the  price  and  value 
of  the  animals  killed,  and  that  within  00  days 
of  the  date  of  killing  plaintiff  demanded  of  de- 
fendant payment  for  auch  animals,  are  insuffi- 
cient for  that  purpose. 

Appeal  fnxn  District  Court  Beavcsliead 
Goon^ ;  M.  H.  Packer,  Judge. 

Action  by  8.  M.  McKnlght  against  the 
Oregon  Short  Line  Railroad  Company.  From 
a  judgment  for  plaintifT,  defendant  appeals. 
Reversed. 

Jno.  O.  Willis,  tot  appellant  Bobt  B. 
Smith,  for  respondent 

HOLLOWAT,  J.  This  Is  an  action  brought 
by  the  plaintiff,  McKuight  to  recover  from 
the  Oregon  Short  Line  Railroad  Company 
$115  damages  for  live  stotft  killed  in  the 
state  of  Idaho.  The  complaint  attenwts  to 
state  two  causes  of  actlcm.  The  first  18  for 
the  recovery  of  |75.  It  Is  alleged  that  the 
defendant  Is  a  Utah  corporation ;  that  it  Is 
the  owner,  ccmtroller,  and  <^»erator  of  a  cer- 
tain railroad  numlnc  from  Salt  Idike  City, 
Utah,  to  Batte,  Mont ;  that  on  June  21, 1002, 
near  Monlda,  In  the  state  of  Idaho,  the  de- 
fendant ran  one  of  Its  trains  over  and  upon, 
and  killed,  a  certain  bull  belonging  to  the 
plaintiff,  of  the  value  of  f75;  that  wlthhi 
90  days  after  the  killing  of  such  animal  the 
plaintiff  presented  la)  the  defendant  a  de- 
mand for  the  value  of  the  animal  killed,  but 
this  demand  was  refused.  The  second  <anse 
of  action  is  for  the  recovery  of  the  value 
of  a  certain  heifer,  killed  by  defendant  com- 
pany on  July  12.  1902,  at  the  same  place 
as  the  other  animal.  The  allegations  of  this 
cause  of  actlrai  are  similar  to  those  of  the 
first.  The  defendant  interposed  a  general 
demorrer,  which  was  overmled,  and  thMi 
filed  an  answer,  denying  generally  all  the 
allegatioiis  in  the  complaint  except  the 
allegatlom  respecting  the  corporate  eziatence 
of  the  defendant  nnd  that  it  owns,  operates, 
and  controls  the  line  of  railroad  mentioned 
In  the  complaint  Upon  the  trial  the  court  per- 
mitted the  plaintiff  to  Introduce  in  evidence 
the  statute  of  Idaho  under  which  the  action 
was  brought  The  jury  returned  a  verdict 
in  favor  of  plaintiff  for  $115,  and  from  the 
judgment  entered  thereon  the  defendant 
company  appealed.  The  only  question  pre- 
sented for  our  consideration  is:  Does  the 
complaint  state  a  cause  of  action?  In  our 
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o^nkm  tiw  eoinplalBt  Is  fktally  defecttre 
In  onr  of  tliree  particulars:  (1)  The  ac- 
tion la  brought  under  the  statute  of  Idabc^ 
and  ttie  statute  la  not  pleaded;  (2)  the  oom- 
plaint  does  not  show  that  the  defendant  waa 
operating  a  line  of  railroad  within  the  state 
of  Idaho  at  the  time  the  aninuUa  were,  or 
either  of  them  was,  killed;  and  @)  the  com- 
plaint doM  not  allege  that  a  claim  In 
writing  for  the  damages  suffered,  signed  by 
the  owner  of  the  animals  or  hte  agoit,  was 
made  upon  the  defendant  company. 

1.  The  complaint  shows  upon  its  face  that 
each  of  the  causa  of  action  Is  predicated 
iqion  the  laws  of  Idaho,  within  which  state 
the  animals  were  killed.  Our  courts  do  not 
take  Judicial  notice  of  the  statute  ot  a  sla* 
ter  Btata  The  matters  of  which  they  do 
take  Judicial  notice  are  enumerated  In  sec- 
tion SISO  of  the  Code  of  OItII  Procednre.  and 
tbe  statutes  of  a  sister  state  are  not  Inchided ; 
and,  as  that  section  establishes  the  law  of 
this  state  respecting  that  particular  subject, 
all  matters  not  therein  enumerated  are  ex- 
cluded. Sections  84!^  34SS,  Code  Civ.  Froe. 
If,  then,  the  court  did  not  take  Judicial 
notice  of  tbe  laws  of  Idaho,  and  the  same 
were  not  set  forth  In  the  complaint  in  order 
to  adTise  the  cour^  it  Is  difficult  to  see  how 
the  court  could  determine  that  the  complaint 
In  tect  stetes  a  cause,  m  causes,  of  action 
under  the  laws  of  that  state.  It  is  an  cAe- 
mmtary  rule  that,  where  one  relies  upon  a 
statute  of  a  slater  state,  such  statute  must 
be  pleaded  and  prored  aa  a  fact  20  Bnc. 
Pleading  ft  Practice  Q8S ;  Bank  of  Commnce 
T.  Fnqua,  11  Mont  285,  28  Pac.  291,  14  L.  R. 
A.  688,  28  Am.  St.  Rep.  461 ;  O'Reilly  T.  N. 
T.  &  N.  H.  R.  E.  Co.,  16  R.  I.  888,  17  Atl. 
171,  906,  19  AU.  244,  6  L.  R,  A.  864,  6  U  R. 
A  719 ;  Balfour  t.  Davis,  14  Or.  47,  12  Pac. 
89;  Lowry  T.  Moore,  16  Wash.  476.  48  Pac. 
238,  58  Am.  St  Rep.  49 ;  Swank  v.  Hnfnagle, 
111  lad.  463,  12  N.  E.  303. 

2.  In  order  to  bring  this  case  within  the 
prorleions  of  the  Idaho  statute,  It  was  neces- 
sary for  the  complaint  to  show  that  at  the 
time  the  animals  were  killed,  the  defendant 
was  operating  a  line  of  railroad  in  the  state 
ot  Idaha  The  allegations  of  the  complaint 
in  this  regard  are  "that  the  defendant  is 
a  corporatUm,"  etc;  "that  the  defendant 
Is  the  owner,  controller,  and  operator  of  a 
certain  railroad  running,"  eta  These  alle- 
gations sre  all  In  the  present  tense  and 
ref^ble  to  the  time  the  complaint  was 
rerified  and  filed,  which  was  December  10, 
1902.  One  animal  was  killed  June  21,  and 
the  other  July  12,  1902,  and  by  no  process  of 
reasoning  or  canon  of  constrnction  can  these 
allegations  be  understood  to  charge  that  the 
defendant  was  op^tlng  tbe  line  of  road  on 
^thor  of  these  latter  dates.  Neither  the  al- 
legation that  on  the  21st  day  of  June  tbe 
defendant  ran  one  of  Its  trains  over  and  up- 
on a  certain  bull,  etc.,  nor  the  allegation 
that  on  tbe  12th  day  of  July  the  defendant 
ran  one  of  its  trains  over  and  n]>on  one  cer- 


tain two-year  old  htfCer,  cures  flw  want 
of  an  allegation  tha^  at  the  time  ot  the 
killing,  the  defendant  was  actually  operat* 
ing  a  line  of  railroad  within  tbe  atate  of 
Idaho.  The  statute  of  Idabo— section  2G80 
of  the  Revised  Stetnte^  as  amended  by  an 
act  of  the  L^lslature  approved  March  7, 
1901  (Laws  1901,  p.  SO— pn>Tldea  that  "evwy 
railroad  company  or  corporatlcm  operating 
any  line  of  railroad  within  this  state  that 
hereafter  ne^lg^tly  malma  or  kills  any 
horse,  mare,  •  •  *  cow,  heifer,  bull,  etc, 
by  mnnlng  any  engine  or  engines,  car  or 
cars,  over  or  against  any  Bach  animal  or 
animals  la  liable  to  the  owner  of  "such  ani- 
mal or  animals,"  etc  In  order  te  bring 
himself  within  the  provisions  of  this  stetute, 
it  was  necessary  for  tbe  plalntUE  to  allege 
that  et  the  time  of  tbe  killing,  the  defendant 
company  was  operating  a  line  of  railroad 
within  the  stete  of  Idaha  Baker  v.  South- 
ern Cal.  By.  Ga,  114  Cal.  BOl,  46  Pac.  604. 

8.  The  same  section  of  the  Idaho  stetute 
above  referred  to  further  makes  the  killing 
or  maiming  of  an  animal  by  the  railroad 
company  prima  facie  evidence  ot  negligence 
on  tbe  part  of  the  railroad  company,  and 
then  contelns  this  proviso:  "Provided,  that 
a  claim  in  writing  for  sudi  damages  signed 
the  owner  or  his  agoit  must  be  made 
upon  such  railroad  company  or  corporation 
within  three  months  after  such  maiming  or 
killing."  The  allegation  of  the  first  cause  of 
action  In  this  regard  is  that  '*thi8  plaintiff 
presented  to  the  defendant  and  ite  agents, 
servants,  and  employes  a  certain  claim  for 
tbe  price  and  value  of  said  bull,  but  that  the 
defendant  has  wholly  failed  and  refused  to 
pay  the  same  or  any  part  thereof,"  etc  The 
allegation  of  the  second  cause  of  action  is 
"that  within  00  days  of  the  date  of  said 
killing  plaintiff  demanded  of  the  defendant 
payment  for  said  heifer,  but  defendant  has 
and  still  refuses  to  pay  for  the  same,"  etc 
No  pretense  Is  made  that  elth»-  of  these 
allegations  complies,  even  snbstentially,  with 
the  requlremente  of  the  section  of  the  Idaho 
Code  above  referred  to.  Where  one  seeks 
the  advantegeoua  position  afforded  by  tbe 
stetute  which  relieves  him  of  a  burden, 
which,  othmvlse,  he  would  be  called  upon 
to  assume,  be  must  bring  himself  squarely 
within  the  terms  of  the  stetute.  The  Idaho 
statute  above  referred  to  In  effect  said  to 
this  plaintiff :  Xou  ask  relief  from  pleadiug 
or  proving  negligence  on  the  part  of  tbe  rail- 
road oonytany.  It  Is  only  necessary  for  yoo 
to  show  in  this  regard  that  the  defoidant 
comtmny  was  operating  a  line  of  railroad  in 
the  stete  of  Idaho,  and  that  while  so  doing, 
it  killed  your  animals.  In  the  absence  of 
this  stetute^  you  would  be  called  upon  to 
plead  and  prove  n^ligence  on  tbe  part  of  tbe 
defendant  company,  but  you  are  relieved 
from  this,  provided  that  within  90  days  after 
the  killing  you  make  demand  in  writing, 
signed  by  yourself  or  ageot  upon  tbe  com- 
pany for  damages  yon  sustained ;  otherwise^ 
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the  benefits  coDferred  itj  thli  statute  are 
Dot  arallnble  to  you.  The  particular  action 
brought  by  tbls  plaintiff  is  a  statutory  one, 
and  be  must  stand  or  fall  by  tbe  statute 
wlilcb  he  invokes.  17  Enc.  Pleading  ft  Prac- 
tice, 572,  and  cases  cited. 

For  the  reasons  glTeu,  the  Judgment  la 
reversed  and  the  cause  remanded. 

ReFmed  and  remanded. 

BRANTLT.  a  J«  and  ICLBUBN,  J« 
concur. 


<S3  Vont  lU} 
STATE  ex  f«L  HODODON  t.  DIBTBTGT 

COUBT  or  TBNTH  JUDICIAL  DIST. 
(Sn^eme  Oonrt  M  Uontana.  Oct.  16»  1806;) 

1.  GaiMiHAi.  Ii^w— Appbau  noM  Junxcfr- 

NOTIOB— Mecbssitt. 
That  notice  of  ^>i»eal  from  a  conrlction 
before  a  justice  was  not  served  on  tbe  county 
attorney  b  not  fround  for  the  dismissal  of  the 
appeal. 

8,  Sua— XTRDBRAKiiia— NECBniXT—Juiw- 

HINTS  rOB  FlMB. 

Pen.  Code,  I  2718,  prorldes,  bx  reference 
to  criminal  proccediofs  before  a  justice,  that 
Id  case  of  fodsment  of  acquittal,  or  Jndsnent 
Imposiiv  a  flne  only,  without  Inqtrlaoiuunt  for 
noopayment,  defendant  most  be  discharged  as 
soon  as  jodxment  is  airen.  Section  2719  iwo- 
fidss  that,  when  a  Jodgment  Is  entered  Im- 
poslttf  a  fine  or  orderinx  defendant  to  be  im- 
prisoned nntll  the  fine  Is  paid,  he  must  t>e  held 
In  custody  dorlnc  the  time  specified  in  tbe 
judgment,  unless  the  floe  is  sooner  paid.  Sec- 
tion 2710  anthorises  the  admission  of  defend- 
ant to  ball  pending  an  appeal  from  a  judgment 
<tf  ImprisiHiment.  HtU,  that  a  judgment  for  a 
fine,  with  fmpriaonment  until  the  fine  be  paid, 
is  not  a  judgment  for  fine.  wiUiin  tbe  meaning 
of  Pen.  Code,  H  2714,  2715.  requiring  defendant 
en  an  appeal  from  a  judgment  for  fine  to  file 
with  the  justice  an  undertaking,  cmditioDsd  for 
the  payment  of  the  fine. 
S.  Sake. 

Under  Pen.  Code,  f  2718,  proTldlM  that  an 
appeal,  in  criminal  proceeding  before  a  justice, 
Is  taken  by  defendant  by  giving  notice  In  open 
court  of  his  Intention  so  to  do  at  the  time  of 
the  rendition  of  the  verdict  or  judgment,  or  by 
filing  with  the  justice  a  written  notice  of  ap- 
peal, which  section  was  wacted  in  lieu  of 
Comp.  St.  1887.  I  510,  which  specifically  re- 

Sitred  an  ondertaklng  on  appeal  from  a  Jus- 
ce's  judgment  in  a  criminal  ease,  no  under- 
taking Is  necessary  to  perfect  an  appeal  from 
a  luBtice's  judgment  Imposing  a  fine,  with  im- 
prisonment nntlJ  the  fine  u  paid,  rendered 
under  Pen.  Code,  i  2719. 

4;  Samx— Statutobt  Requution. 

The  requirement  of  an  undertaking  on  m>- 
peal  Is  purely  a  statutory  regulation,  and  sudi 
undertaking  cannot  be  exacted  iinlias  q^Ao- 
ally  rSQulred  by  statute. 

Certiorari  by  the  state,  on  tbe  relation 

of  a  O.  HodCdm,  asalnat  the  district  court 
«f  tbe  Tenth  judicial  district  Order  annul- 
led. 

Wat.  Wallace  Jr.,  Hsntoon  ft  Smith,  moA 
Cbas.  Donnelly,  tor  r^tor.  Albert  J.  Qalen, 
Atty-  Oen..  aad  W.  H.  FoonBaa,  Avt  Attj, 
Can.,  for  rcepondcnL 

HOIAiOWAT.  J.  Owttorarl.  t»  rvTlew  an 
erder  ot  tbe  Itath  Jadidel  dlatriet  cevrt 


On  Jane  12, 1905,  the  relator  herein  was  by  a 
justice  court  In  Fffl^rus  county  adjudged  guil- 
ty of  a  misdemeanor  and  sentenced  to  pay  a 
flne  of  $150,  and  to  stand  committed  to  the 
county  jail  until  such  flne  was  paid.  On  June 
17tb  be  filed  In  tbe  justice  court  his  notice 
of  appeal  to  tbe  district  conrt,  and  accom- 
panied such  notice  with  a  certlfled  chedi  for 
double  tbe  amount  of  the  fine  and  costs, 
which  check  appears  to  have  been  received 
as  cash.  The  transcript  of  the  justice's 
docket  and  the  files  in  the  case  were  duly 
lodged  with  tbe  district  court,  the  cause 
docketed,  and  set  for  trial  for  August  8,  IWS. 
On  tbe  day  set  for  trial  the  county  attorney 
moved  the  conrt  to  dismiss  the  appeal  upon 
the  grounds  that  an  undertaking  on  appeal 
bad  not  been  given  and  that  tbe  notice  of  ap- 
peal had  not  been  served  upon  him.  This 
motion  was  sustained,  and  the  appeal  dis- 
missed. There  is  not  any  contention  here 
as  to  tbe  approprlat^iess  of  the  remedy 
aongbt,  and  there  was  not  any  merit  In  the 
last  ground  of  tbe  motion  to  diamlas  the  ap- 
peal. 

Hie  only  qneatlon  submitted  for  our  deter- 
mination Is:  Was  an  undertaking  on  appeal 
necessary  to  confer  apon  the  district  court 
jurisdiction  of  the  appeal?  It  is  contended 
by  respondmt  that  section  2714  of  the  Penal 
Code  la  applicable  to  a  case  of  this  idiaracter, 
that  tlie  provisions  of  that  section  are  manda- 
tory, and  the  giving  of  an  appeal  bond  Is  a 
sine  qua  non  to  the  perfection  of  an  appeal 
from  a  judgment  of  a  justice  of  the  peace 
court  imposing  a  flne  as  punishment  But 
It  is  not  necessary  for  us  to  attempt  to  de- 
tmnlne  the  meaning  of  aectlMi  2714,  above^ 
or  the  following  eectlon,  2715 ;  for  the  judg- 
ment rendered  by  tbe  justice  of  the  peace 
court  In  tUs  Instance  wae  not  of  the  charac- 
ter therein  deacrlbed.  It  was  not  a  judgment 
for  a  fine  taly,  but  a  judgment  for  a  flne  and 
Imprlsonmoit  nntll  tbe  flne  shonld  be  paid,  as 
authorized  by  section  2707  of  tbe  Penal  Code. 
That  tbe  L^lslatnre  reoognlzed  a  dlstlnctltHi 
between  a  judgment  for  flne,  and  one  for  fine 
with  Imprisonment  nntll  the  fine  be  paid,  li 
apparent  from  sections  2718  and  2710  of  tbe 
Penal  Code.  If  the  judgment  le  for  flue  tmly, 
tbe  dtfendant  la  ^titled  to  be  dlscha^ed 
from  custody  as  soon  as  tbe  judgment  is 
given.  Sectlim  2718,  above.  But  If  tbe  judg- 
ment la  (or  flne  and  Imprisonment  until  paid, 
aa  In  tbls  Instence^  then  tbe  defoidant  may 
be  detained  In  custody  until  such  flne  Is  paid 
or  until  be  shall  have  served  one  day  tor 
every  |2  of  soch  fine  (section  2719,  above) — tt 
la  apparent  that  the  word  "or"  used  in  sec- 
tion 2710  above,  In  tbe  sentence  "Whoi  a 
Jndgment  is  entered  tanposlng  a  flne,  or  ordw- 
Inc  the  defendant  to  be  Imprlsnied,**  etc. 
sboaM  be  "and"— onkM  ho  aralls  himself 
of  his  right  to  appeal  and  gives  ball  as  pro- 
vided by  section  271S  of  the  Penal  Code.  The 
record  is  so  Incomplete  In  tills  instance  that 
we  are  unable  to  drtermlne  whether  tbe  cer- 
tlfled check  was  Intended  as  an  appeal  bond, 
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or  as  bail  under  the  provisions  of  eectloc 
2716;  but  it  is  Immaterial  so  for  as  this 
proceeding  Is  concerned. 

Having  determined  that  the  judgment  In 
this  instance  was  not  one  for  fine  only,  we 
recur  to  the  original  question  for  soluticm: 
Was  it  necessary  for  the  defendant  to  give 
an  undertaking  on  appeal?  Under  the  pro- 
visions of  the  Revised  Statutes  of  1879  (sec- 
tion 504,  div.  8),  the  giving  of  au  undertaking 
was  necessary  to  complete  an  appeal  from  a 
Judgment  in  a  criminal  case  in  a  Justice  of 
the  peace  court;  and  these  provisions  were 
carried  forward  into  the  Compiled  Statutes 
of  1887  as  section  BIO,  div.  8.  The  law  re- 
mained unchanged  until  the  adoption  of  the 
Codes  of  1895,  when  in  lieu  of  section  510 
above  section  2713  of  the  Penal  Code  was 
adopted,  which  reads;  "Sec.  2713.  An  ai>- 
peal  Is  taken  by  the  defendant  by  giving 
notice  in  open  court  of  his  lutention  so  to 
do,  at  the  time  of  the  rendition  of  the  verdict 
or  judgment,  or  by  filing  with  the  Justice 
wl^ln  five  days  thereafter,  a  written  notice 
of  appeal."  As  indicating  the  policy  of  the 
law,  it  la  sufficient  to  say  that  there  Is  not 
any  appeal  bond  required  In  case  of  an  ap- 
peal from  the  district  court  to  the  Supreme 
Court  in  criminal  cases,  and  neither  are  there 
any  provisions  In  the  criminal  practice  act 
applicable  to  justices  of  the  i>eace  courts 
which  In  terms  require  such  bond  in  case  of 
an  appeal  from  a  Judgment  of  the  character 
of  this  one — If,  indeed,  at  all.  As  further 
illustrating  the  emphasis  which  the  law  lays 
upon  the  necessity  for  an  undertaking  on  ap- 
peal where  such  undertaking  is  required,  ref- 
erence need  only  be  had  to  the  Code  provi- 
sions applicable  to  appeals  In  civil  cases. 
With  respect  to  an  appeal  In  a  civil  case 
from  a  Justice  of  the  peace  court  to  the 
district  court,  section  1763  of  the  Code  of 
Civil  Procedure  provides:  "Sec.  1763.  An 
appeal  from  a  Justice's  or  police  court  is  not 
effectual  for  any  purpose  unless  an  under- 
taking be  filed,  with  two  or  more  sureties. 
In  a  sum  equal  to  twice  the  amount  of  the 
Judgment,  Including  costs,"  etc.  With  re- 
spect to  a  like  appeal  from  the  district  to 
the  Supreme  Court,  section  1724  of  the  Code 
of  Civil  Procedure  among  other  things  pro- 
vides: "  •  *  *  The  order  of  service  Is  Im- 
material, but  the  appeal  is  ineffectual  for 
any  purpose  unless  within  five  days  after 
service  of  the  notice  of  appeal,  an  under- 
taking be  filed,  or  a  deposit  oC  money  be  made 
with  the  clerk,  as  hereinafter  provided,  or  the 
undertaking  be  waived  by  the  adverse  party 
In  writing." 

At  common  law  an  undertaking  on  appeal 
was  never  required.  1  Enc.  PI.  &  Pr.  905, 
and  cases  cited.  It  is  purely  a  statutory  reg- 
ulation, and,  unless  the  statute  specifically 
makes  such  requirement,  it  cannot  be  exacted 
at  all;  and  since  the  Legislature  enacted 
section  2713,  above,  which  omits  any  refer- 
ence to  an  undertaking  to  effectuate  an  ap- 
peal. In  lieu  of  section  510,  div.  3.  Comp.  St. 
1887.  which  spedflcally  required  such  an 


undertaking,  we  must  aasume  that  this  war 
Intended  as  a  I^slatlve  declaration  that  such 
undertaking  should  no  longer  be  required, 
onless  the  contrary  appears  from  subsequent 
sections  applicable  to  particular  cases;  and 
there  being  no  such  reference  to  an  ac'i>eal 
from  a  Judgment  of  the  character  of  the  one 
now  under  consideration,  no  undertaking  was 
necessary  and  the  district  court  erred  in 
dismissing  the  appeal.  The  order  dismiaalng 
the  appeal  is  therefore  annulled. 
Annulled. 

BRANTTiT,  C  J..  Ud  UILBURN.  COO- 
cur. 


MORTON  et  al.  v.  MORTON.  <S.  F.  3,486.) 
(Supreme  Court  of  California.   Oct  14,  1905.) 

1.  Tkade- Names— Unlawful  Compbiitioii— 

Ik  JUNCTION— COKPLAINT. 

PlaintitEs  allied  that  for  more  than  10 
yean,  under  the  name  of  "Morton  Special  De- 
livery," they  bad  conducted  a  transfer  business, 
and  each  of  its  solicitors  wore  a  liat  badge 
containing  the  word  "Mortwi,"  and  that  plain- 
tiffs* busmess  had  become  well  and  favorably 
known  by  such  name;  that  defendant,  whose 
name  was  also  Morton,  bad  shortly  before  the 
beginning  of  the  action  engaged  in  a  competing 
business  under  the  name  of  "Morton  Transfer 
Company,"  and  had  affixed  to  Ids  bat  the  single 
word  "Morton's,"  using  letters  of  the  same  size, 
color,  and  general  appearance  as  plaintiEEs' 
badge,  and  represented  to  the  public  that  be 
was  acting  for  plaintiffs,  and  thereby  deceived 
the  public  and  procured  much  baggage  for 
transfer  which  would  otherwise  have  gone  to 
'plaintiffs.  Held,  that  the  complaint  stated  facts 
entitling  plaintiffs  to  an  injunction. 

2.  Saub  —  AniquATB  Beuedt  AX  Law— IH- 

SOLVENCT. 

Where  defendant  used  plalntiffis*  trade- 
name and  a  copy  of  their  badge  In  a  competing 

business  to  deceive  the  public,  by  causing  them 
to  trade  with  him  when  they  Intended  to  have 
traded  with  plaintiffs,  plaintiffs  had  no  ade- 
quate remedy  at  law,  rejjardless  of  the  ques- 
tion of  defendant's  insolvency,  and  were  there- 
fore entitled  to  an  injunction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trade-Marks  and  Trade-Names,  | 
86.] 

3.  Same— Injurctiok— Pbohibitobt— Issuit 
Pending  Trial. 

Where  an  injunction  complained  of,  issued 
on  a  verified  complaint  at  the  time  of  issuing 
summons  and  without  notice  to  defendant, 
merely  restrained  defendant,  his  agents,  and 
employes  from  representing  himself  as  the  rep- 
resentative of  plaintiffs,  and  from  wearing  on 
his  hat,  while  engaging  in  the  business  of  bo> 
liciting  the  transfer  of  baggage,  a  badge  wldi 
the  word  "Morton's"  thereon,  or  any  badge 
similar  thereto,  it  was  prohibitory  only,  and 
not  mandatory,  and  was  property  issued  pending 
trial. 

Department  1.  Appeal  from  Snperlw 
Court,  City  and  Goun^  of  San  Frsnclflco; 
Carroll  Cook,  Judge. 

Suit  by  William  R.  Morton  and  anotber 
against  John  Morton.  From  an  order  grant- 
Ing  an  Injunction,  def^idant  appeals.  Af- 
firmed. 

William  J.  Herrin,  for  appellant  Naph- 
taly.  Frtildenrlch  &  Ackerman,  for  respond- 
enta. 
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VAN  PTEE.  J.  This  te  an  appeal  from 
an  order  granting  an  Injunction  UEwn  a  reri- 
tled  compiaiDt  at  the  time  of  ibsuiug  the 
summona  and  without  notice  to  the  defend- 
ant The  complaint  alleges  substantially 
the  following  facts,  viz.:  Plaintiffs  have  for 
more  than  10  years  previous  to  the  bringing 
of  the  action,  August  5,  1902,  under  the 
name  of  "Morton's  Special  Delivery,"  con- 
ducted the  business  of  transferring  for  hire 
the  baggage  and  luggage  of  persons  from 
their  places  of  landing  in  San  Francisco  to 
their  hotels  or  places  of  destination  therein, 
and  from  their  hotels  and  residences  to  tbe 
depots  or  wharves  whence  they  were  about 
to  depart  lu  that  business  they  employed 
a  large  number  of  solicitors,  whose  business 
It  was  and  is  to  solicit  custom  from  travel- 
ers.  Each  solicitor  bad  for  some  time  been 
caused  by  plaintiffs,  while  actually  employed 
in  his  work,  to  wear  upon  his  hat  a  badge 
upon  which  la  printed  In  conspicuous  letters 
the  word  "Morton."  This  badge  Indicated 
to  the  public  that  tbe  solicitor  was  represent- 
ing the  Morton  Special  Delivery,  which  Is 
well  and  favorably  known,  and  that  any 
baggage  intrusted  to  any  solicitor  wearing 
such  a  badge  would  be  handled  by  the  per- 
sons doing  business  under  that  name.  The 
defendant  within  a  few  months  prior  to 
the  bringing  of  the  action,  became  engaged 
in  the  same  character  of  business,  under 
the  name  of  "Morton  Transfer  Company." 
For  the  purpose  of  misleading  and  deceiving 
the  public,  as  alleged,  into  the  belief  that 
be  was  a  solicitor  of  plalntlfTs,  and  that  they 
will  handle  all  baggage  intrusted  to  him  to 
transfer,  he  has  and  still  uses  In  connection 
with  his  business  a  badge  affixed  to  his  bat 
with  the  single  word  "Morton's"  thereon. 
Such  badge  Is  of  the  same  size,  color,  and 
general  appearance  as  plaintiff's  badge,  and 
the  letters  thereon  are  precisely  similar  In 
size,  color,  and  general  appearance  as  those 
of  plalntifiFs'  badge;  the  only  difference  being 
the  additional  "s,"  with  an  apostrophe,  to 
the  name  "Morton."  During  such  time  de- 
fendant has  and  still  does  represent  to  the 
public  that  he  Is  acting  for  plaintiffs,  and 
by  the  use  of  this  artifice  he  deceives  the 
public  Into  the  belief  that  he  r^resents  the 
plaintiffs,  and  thereby  procures  from  them 
much  of  their  baggage  for  tbe  purpose  of 
transfer.  It  is  alleged,  further,  that  plain- 
tiffs' business  has  become  well  and  favora- 
bly known  under  the  name  of  "Morton,"  and 
that  as  a  result  of  the  defendant's  misrepre- 
sentations in  the  use  of  said  badge  they  have 
been  damaged  In  the  sum  of  $500,  and,  if 
such  use  and  misrepresentations  are  con- 
tinued, will  suffer  and  sustain  other  dam- 
age, and  that  such  loss  or  damage  will  be 
irreparable,  and  that  they  have  no  plain, 
speedy,  or  adequate  remedy  at  law.  All 
these  allegations  must,  for  the  present  pur- 
pose, be  considered  as  confessed;  the  defend- 
.ant  having  failed  to  answer.  The  injunc- 
tion having  been  issued  according  to  the 


provisions  of  section  527,  Code  of  Civil  Pro- 
cedure, the  defendant  In  the  lower  court 
might  have  moved  to  vacate  or  modify  said 
injunction  under  the  provisions  of  section 
532,  Code  of  Civil  Procedure.  He  api>ears, 
however,  to  have  failed  to  make  any  move 
In  that  direction,  but  on  the  contrary,  chose 
to  take  an  appeal  directly  from  the  ex  parte 
order  granting  the  Injunction,  and  to  stand 
upon  his  contention  that  the  order  does  not 
find  sufficient  support  In  tlie  complaint  on 
wbich  it  Is  based. 

From  the  foregoing  summary  of  tbe  com- 
plaint, evidently  this  position  of  the  appel- 
lant is  untenable,  as  the  complaint  certainly 
states  facts  sufficient  to  entitle  plaintiff  to 
an  injunction.  As  In  Weinatock  v.  Marks, 
109  Cftl.  529,  42  Pac.  142,  30  L.  R.  A.  182, 
50  Am.  St  Bep.  57,  and  Dodge  Stat  Co.  v. 
Dodge,  145  Cal.  380,  78  Pac.  879,  the  basis 
of  plaintiffs'  action  Is  that  defendant  Is 
attempting  by  fraudulent  representations  to 
the  effect  that  defendant's  business  is  plain- 
tiffs' business  to  appropriate  the  benefit  of 
the  good  will  of  plaintiffs*  established  busi- 
ness. The  principle  applicable  was  stated 
in  the  Welnstock  Case,  as  follows,  viz.: 
"When  one  tradesman  resorts  to  the  use  of 
any  artifice  or  contrivance  for  the  purpose 
of  representing  his  goods  or  his  business 
as  the  goods  or  business  of  a  rival  trades- 
man, thereby  deceiving  the  people  by  caus- 
ing them  to  trade  with  him,  when  they 
Intended  to  and  wo'jld  have  otherwise  traded 
with  his  rival,  a  fraud  is  committed — a  fraud 
which  a  court  of  equity  will  not  allow  to 
thrive."  This  statement  was  approvingly 
quoted  In  the  Dodge  Case.  The  only  ap- 
propriate and  adequate  remedy  In  such  a 
case  as  this  Is  the  remedy  of  Injunction, 
and  this  Is  so,  regardless  of  the  question  of 
the  insolvency  of  the  person  committing 
the  frand.  If  an  Injunction  could  not  be 
granted  as  against  a  financially  responsible 
person  guilty  of  such  fraud,  the  fraud  upon 
the  rival  business  and  the  public  could  be 
continued  Indefinitely,  and  the  only  right  of 
the  owner  of  the  rival  business  would  be  In 
a  multiplicity  of  actions  for  damages;  where- 
as It  might  be  In  many  cases  practically  Im- 
possible to  ascertain  the  amount  of  damage 
done.  The  allegations  in  this  complaint 
as  to  the  nature  of  business  here  Involved 
show  beyond  doubt  that  such  would  be  the 
situation  in  this  case.  It  is  urged  that 
in  so  far  as  the  injunction  herein  granted 
was  mandatory,  it  was  erroneously  granted: 
the  contention  being  that  a  mandatory  In- 
junction should  not  be  granted  pending 
trial,  or  until  the  rights  of  the  parties  had 
been  definitely  ascertained  by  the  chancellor. 
We  are,  however,  of  the  opinion  that  the 
Injunction  granted  In  this  case  was  pro- 
hibitory only,  and  In  no  respect  mandatory. 
The  injunction  complained  of  restrains  the 
defendant,  his  agents,  and  employes  from 
representing  himself  as  the  representative 
Of  plaintiffs,  and  from  wearing  on  his  bat, 
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irliile  engaged  In  the  fnuinesB  of  solfcltlng 
the  tranafer  of  baggage  and  luggage,  a 
badge  with  tbe  word  '^Morton's"  thereon, 
or  any  badge  similar  thereto.  This  Injunc- 
tion does  not  restrain  tbe  defendant  from 
carrying  on  hla  business  In  a  legitimate 
manner  and  without  the  artifice  referred  to, 
by  which  it  Is  sought  to  unjustly  obtain 
some  of  the  business  of  the  plaintiffs.  We 
are  satisfied  that  the  injunction  was  entirely 
Justified  by  the  allegations  of  the  complaint, 
and  went  no  further  than  was  necessary 
to  restrain  the  continuance  of  an  artificial 
contrivance  resorted  to  by  defendant  for  the 
sole  irarpose  of  decelTlt^  the  public  Into  the 
idea  that  in  patronizing  htm  they  were  pat- 
ronizing plaintiffs,  and  of  thus  acquiring 
patronage  Intended  to  be  given  to  plalnttffs. 
It  la  well  settled  that,  while  a  person  un- 
doubtedly has  the  right  to  engage  in  busi- 
ness In  his  own  name,  he  will  not  be  allowed 
to  xesort  to  any  artifice  ot  contrlTance  In 
the  use  of  that  name  for  the  purpose  of  de- 
ceiving the  public  as  to  the  Identity  of  his 
business  or  products,  and  that  to  prevent 
this  result  a  certain  manner  of  use  of  one's 
ovra  name  may,  in  a  j/m^Bt  case,  be  prohibit- 
ed. See  Dodge  Stat  Ca  r.  Dodge,  supra, 
and  other  cases  cited. 
The  order  appealed  from  is  aiSrttied. 


We  concur:  ANOELLOTTI,  J.;SHAW,  J. 


148  Cal.  M 

CODY  V.  BJARKBT  ST.  HT.  CO.   (S.  T. 

8,489.) 

(Supreme  Coart  of  Califonila.  Oct  U,  1905.) 

1.  Cabbiebs  —  iNJtmiES   TO  Pasbenuebs  — 

STBEET  RaiXEOADS — iNSTEUCnONS. 

An  instruction,  in  an  action  for  injuries  to 
a  passenger,  that  the  carrier  is  required  to  exer- 
cise the  highest  degree  of  care  in  transportation 
of  passengers,  and  that  a  showing  that  the  in- 
jury wag  caused  by  the  carrier's  act  in  operating 
the  instrumentalitiee  employed  in  its  business 
raises  a  presumption  of  negligence,  which 
throws  OQ  tlie  carrier  the  burden  of  showing 
that  the  Injury  was  sostalned  without  Its  negli- 
gence, was  not  erroneous,  as  requiring  defend- 
ant to  overcome  plaintiff's  showing  by  a  pre- 
ponderance of  tbe  evidence;  the  court  having 
also  charged  that  plaintiff  was  required  to  prove 
her  case  by  a  preponderance  of  the  evidence. 

2.  Saue — Time  to  Aught — Prematdbe  Stabt 
— Negligence — FiESUMPXioN. 

Where  a  passenger  alleged  injuries  by  tbe 
premature  startinir  of  a  street  car  as  she  was 
attempting  to  alight,  the  case  was  one  In  which 
the  presumption  of  negligence  arose  from  inju- 
ries resulting  from  the  carrier's  act  in  operat- 
ing the  InstrumentalitieB  used  in  its  bosiness. 

[Ed.  Note. — For  cases  in  poin^  aee  vol.  9, 
Cent  Dig.  Carriers,  S  1286.] 
S.  TaiAi/— Issues— Irstbuctions. 

Where  the  issues  made  by  the  pleadings 
were  simple,  were  apparently  not  in  dispute, 
and  had  probably  been  correctly  stated  to  the 

Jury  by  counsel,  as  provided  by  Code  Civ.  Proc. 
607,  the  refusal  of  a  requested  instruction 
atating  the  issues  to  the  jury  was  not  Orror. 

[Ed.  Note. — For  cases  In  point;  see  voL  46, 
Cent.  Dig.  Trial,  I  478.1 


4.  Same. 

The  court  may  properly  refuse  a  request  to 
charge  fully  covered  by  other  instructions  given. 

[Ed.  Note. — Por  caw^s  in  point  see  voL  46, 
Cent  Dig.  Trial,  fiS  651-659.1 

6.  CaEBIEES — IlTJUBTEB  TO  PABaENOEBS  —  AC- 
TIONS— Inbtbuctions. 

Where,  in  an  action  for  injuriea  to  a  pas- 
senger on  a  street  car  by  an  alleged  premature 
start,  the  only  negligence  submitted  to  the  jury 
related  to  the  management  of  the  car  at  the 
very  moment  of  the  accident,  it  was  not  error 
to  refuse  to  charge  that  the  carrier's  failure  to 
stop  the  car  at  the  street  where  plaintiff  intend- 
ed to  alight  was  not  tbe  proximate  cause  of  ber 
injury  and  did  not  entitle  her  to  recovrar. 
6.  Appeal — Review — Habhless  Ebbob. 

Where,  in  an  action  for  injuries  to  a 
passenger,  the  court  charged  the  proper  measure 
of  damages,  and  there  was  no  evidence  of  any 
injuries  other  than  those  specifically  alleged  in 
the  complaint,  defendant  was  not  prejudiced 
by  the  refoisol  of  on  insteuction  limiting  plain- 
tiff's recovery  to  audi  specified  injuriea 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
JobQ  Hunt  Judge. 

Action  by  Mai^raret  Cody  against  the  Mar- 
ket Street  Railway  Company.  From  an  or- 
der denying  defendant's  motion  for  a  new 
trial,  it  appeals.  Affirmed. 

C.  W.  Cross,  for  appellant  Sullivan  ft 
Sullivan,  for  respondent 

ANGESLLOTTI,  J.  This  Is  an  action  for 
damages  for  personal  Injuries,  alleged  to 
have  been  received  by  plaintiff,  through  tbe 
n^llgence  of  defendant  while  alighting  from 
one  of  defendant's  cars,  upon  which  she  was 
a  passenger.  She  obtained  Judgment  for 
$750,  and  defendant  appeals  from  an  order 
denying  its  motion  for  a  new  trial.  The  only 
points  made  on  this  appeal  relate  to  tbe  ac- 
tion of  the  trial  court  In  the  matter  of  in- 
structing the  Jury. 

1.  The  case  made  by  plaintiff  was  sub- 
stantially as  follows,  viz.:  Being  a  passen- 
ger on  a  northbound  Devlsadero  street  car, 
in  the  city  and  county  of  San  Francisco,  she 
desired  to  allgbt  at  Eddy  street;  but,  owing 
to  the  fact  that  the  conductor  was  engaged 
In  another  portion  of  the  car,  she  was  unable 
to  Inform  him  of  her  desire  until  after  the 
car  had  passed  Eddy  street,  and  was  between 
Eddy  street  and  Ellis  street  the  next  cross- 
street  north  of  Eddy.  She  then  informed 
him  of  her  desire  and  explained  why  she  bad 
not  told  him  earlier.  The  car  was  stopped 
shortly  before  It  reached  Ellis  street  She 
immediately  attempted  to  alight  and  while 
doing  so,  one  of  her  feet  being  on  the  ground 
and  the  other  on  the  bottom  step  of  the  car, 
the  car  was  started,  and  she  was  thereby 
thrown  to  the  ground  and  Injured.  Her 
claim  was  that  the  car  was  negligently  start- 
ed by  defendant  while  she  was  in  the  act  of 
alighting,  and  that  such  negligence  was  the 
sole  cause  of  her  injury,  and  it  is  not  con- 
tended that  the  evidence  submitted  on  ber 
behalf  was  in  any  way  insuflSclent  to  support 
a  verdict  in  her  favor.  The  reply  made  to 
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platnttfTa  evidence  by  defendant  was  confined 
exclusively  to  evidence  tending  to  Bbow  that 
the  car  did  not  stop  at  all  between  Eddy  and 
Ellis  Streets,  and  stopped  only  after  it  had 
turned  from  Devisadero  into  Ellis,  and  that 
plaintiff,  notwithstanding  a  statement  made 
to  her  hy  the  condnctor  to  the  eftect  that  she 
could  not  get  off  until  the  car  reached  Ellis 
street,  stepped  off  the  car  before  it  reached 
Ellis  street,  and  while  It  was  still  movli^. 
Under  these  circumstances,  the  trial  court, 
at  the  request  of  plaintiff,  instructed  the  Jury 
as  follows,  viz.:  "The  rule  concerning  the 
obligations  of  common  carriers  of  passei^rs 
is  thus  stated  by  the  Supreme  Court  of  this 
State,  in  McOurrie  t.  S.  P.  Co.,  122  Oal.  561, 
55  Pac.  325:  'The  carrier  of  passengers  is 
required  to  exercise  the  highest  d^ree  of 
care  in  their  transportation,  and  is  responsi* 
ble  for  injuries  received  by  them  while  in 
the  course  of  transportation,  which  might 
have  been  avoided  by  the  exercise  of  such 
care.  Hence,  when  It  Is  shown  that  the  In- 
Jury  to  the  passenger  was  caused  1^  the  act  of 
the  carrier  in  operating  the  iastmmentalltieB 
employed  in  his  business,  there  Is  a  presump- 
tion of  negligence  which  throws  upon  the 
carrier  the  burden  of  showing  that  the  injury 
was  sustained  without  any  negligence  on  his 
part* "  It  is  claimed  that  the  court  erred  in 
giving  this  instruction. 

It  is  suggested  that  the  effect  of  this  in- 
struction was  to  make  It  incumbent  on  de- 
fendant to  overcome  the  showing  of  plaintiff 
by  a  preponderance  of  evidence,  whereas,  un- 
der the  universally  recognized  rule,  no  ver- 
dict oonld  be  rendered  for  plaintiff  in  the 
absence  of  a  preponderance  of  evidence  show- 
ing oegilgeuce  on  the  part  of  defendant. 
That  this  contention  is  not  well  founded  la 
shown  by  the  opinion  of  this  court  in  several 
cases  where  the  question  has  been  discussed. 
Such  an  instruction  simply  informs  the  Jury 
that,  when  the  facts  stated  therein  are  shown, 
a  presmnption  of  negligence  on  the  part  of 
the  carrier  arises,  which  is  sufficient  to  make 
oat  a  prima  facie  case  for  the  plaintiff,  and 
require  the  defendant  to  meet  the  case  thus 
made,  or,  in  other  words,  to  answer  the 
prima  facie  case,  or  it  will  prevail.  But  it 
does  not  require  a  defendant  to  show  want 
of  n^Iigence  by  a  preponderance  of  evidence. 
It  does  no  more  than  to  require  him  to  make 
such  showing  as  to  want  of  n^llgence  as 
will  leave  the  Jury,  with  all  the  evidence 
before  it,  unsatlsfled  as  to  whether  there  was 
negligence  on  defendant's  part,  and.  it  on 
the  whole  case  the  scale  does  not  prepoih 
derate  in  favor  of  the  presumption  of  negli- 
gence and  against  the  defendant's  proof, 
plaintiff  is  not  entitled  to  a  verdict,  for  he 
baa  not  established  his  case  by  a  preponder- 
ance of  evidence,  as  he  was  compelled  to  do 
under  the  well-settled  rule.  The  term  "bur- 
den" or  "burden  of  proof  Is  fretiueutly  used 
to  signify  simply  the  burdeu  of  meeting  a 
prima  fflcie  case,  rather  than  the  burden  of 
Iffoducing  a  prepondnance  of  evidence  and 
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as  used  in  the  instruction  In  question  Im- 
ported nothing  more.  The  distinction  la 
clearly  shown  In  the  opinions  of  this  court 
in  Scott  V.  Wood,  61  Cal.  398,  400,  22  Pac. 
871;  Patterson  v.  S.  F.  &  S.  M.  Ry.  Oo.  (Cal.) 
81  Paa  531,  633;  and  Kabn  t.  Triest,  etc.,  Co.» 
139  Gal.  340,  344, 78  Paa  104.  Upon  the  prop- 
osition that  It  was  neceesary  tot  the  plain- 
tiff to  prove  her  case  by  a  preponderance  of 
evidence,  the  trial  court  correctly  Instructed 
the  Jury  that  they  should  find  a  verdict  for 
the  defendant  "unless  the  plaintiff  has  shown 
by  a  preponderance  of  the  evidence  that 
she  was  injured  by  the  negligence  of  the 
defendant,"  and  tbero  could  not  reasonably 
have  been  any  misunderstanding  on  the  part 
of  the  Jury  as  to  the  meaning  of  the  instmc* 
tlon  complained  of.  It  la  the  settled  law  in 
this  state  that  such  an  instruction  may  prop- 
erly be  given  where  the  circumstances  of  the 
case  justify  i^  and  that  it  is  not  open  to 
the  objection  under  discussion.  Osgood  t. 
Ix)8  Angeles  Traction  Co.,  137  Cal.  280,  283, 
79Pac.l6»,»2Am.8tRep.l71;  Green  v.  Pacif- 
ic Lumber  Oo.,  130  Cal.  435,  440,  62  Pac.  747. 
The  instruction  correctly  stated  the  law  ap- 
plicable to  common  carriers  of  passengers 
(McCurrie  v.  S.  P.  Co.,  122  Cat  668,  661,  85 
Pac.  32i),  and  the  rule  stated  tiiereln  Is  as 
applicable  to  street  railway  companies  as  It 
is  to  other  carriers  (BosquI  T.  Sutro  Railroad 
Co.,  131  Oal.  390,  400,  63  Paa  682). 

It  Is,  however,  claimed  that,  conceding  that 
the  instruction  may  be  given  in  a  proper  case. 
It  was  not  applicable  under  the  facte  In  this 
case.  We  are  unable  to  perceive  any  merit 
in  this  conteution.  There  can  be  no  question 
that  the  relation  of  carrier  and  passenger 
continues  to  exist  while  the  passenger  is  ex- 
peditiously engaged  In  the  act  of  carefully 
and  prudently  alighting  from  the  car,  and 
that  the  carrier  is  bound  to  exercise  the  same 
liigh  d^ree  of  care  in  affording  a  passenger 
a  reasonable  opportunity  to  alight  in  safety 
as  in  carrying  him  safely.  Booth  on  Street 
Railway  Law,  SS  326.  328,  837,  349.  If  a  pas- 
senger, while  alighting  with  due  care  from  a 
car.  Is  injured  by  some  act  of  the  carrier  In 
operating  the  car,  a  presumption  of  n^l- 
gence  on  the  part  of  the  carrier  at  once  arises. 
Proof  of  such  facts,  as  has  often  been  said, 
causes  the  case  to  fall  within  the  rule  given 
by  Shearman  &  Redfleld  on  Negligence,  9  69: 
"When  a  thing  which  causes  injury  is  shown 
to  be  under  the  management  of  the  defend- 
ant, and  the  accident  Is  such  as  in  the  ordi- 
nary course  of  things  does  not  happen,  it  those 
who  have  the  management  use  proper  care, 
It  affords  reasonable  evidence,  in  the  absence 
of  explanation  by  the  defendant,  that  the 
accident  arose  from  a  want  of  care.'*  McCur- 
rie V.  S.  P.  Co.,  supra;  Osgood  v.  lios  Angeles 
Traction  Co.,  supra.  The  rule  has  been  held 
applicable  in  cases  of  passengers  entering  up- 
on and  alighting  from  street  cars.  Birming- 
ham, etc.,  Ky.  Oo.  V.  Hale,  90  Ala.  8,  12,  8 
South.  142,  24  Am.  St  Rep.  748;  City,  eta. 
Railway  t.  Findley,  76  Qo.  311;  I>ougherty  t. 
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MlBsonii  R.  R.  Co.,  81  Mo.  325.  fil  Am.  Rep. 
239.  Of  course  the  mere  fact  miexplalned 
that  anch  a  person  was  injured  while  entei^ 
Ing  or  learlDg  a  car  would  raise  no  such  pre* 
sumption,  but,  where  the  evidence  shows  that 
the  injury  was  caused  by  the  act  of  the  car- 
rier In  operating  the  Instrumentalities  em- 
ployed in  his  business,  and  that  the  passenger 
was  exravlslng  due  care,  there  can  be  no 
question  as  to  the  fVPHcatlon  of  the  rule 
enunciated  In  this  instruction.  Booth  Street 
Railway  Law,  |  801.  The  evidence  introdu- 
ced by  plaintiff  tended  to  show  such  a  condl- 
tlcm  ct  affairs^  and,  undoubtedly,  made  a 
prima  facie  case  In  her  favor  upon  the  ques- 
tion of  negligence,  and  entitled  the  plaintiff 
to  have  the  Instruction  given. 

2:  It  Is  complained  that  the  court  erred  In 
refusing  to  give  an  Instruction  requested  by 
defendant  purporOiv  to  be  a  statement  as  to 
what  plaintiff  alleged  in  her  complaint,  and 
what  defendant  denied  It  may  be  conceded 
that  it  is  alwi^  entirely  proper  for  the  trial 
court  to  state  to  the  Jury  the  issues  to  be 
determined  by  them,  and  it  may  be  that  In 
some  owes,  by  reason  of  peculiar  circum- 
•tanoes  oisting,  such  a  statement  would  be 
necessary  in  order  that  the  jury  might  clear- 
ly understand  the  particular  questions  to  be 
detdded;  but  we  see  nothing  In  the  record  of 
this  case  to  indicate  that  such  a  statement 
tfy  the  court  was  at  all  necessary.  The  Is- 
sues made  by  the  pleadings  were  exceedingly 
simple,  there  was  apparently  no  dispute  be- 
tweoi  the  parties  as  to  what  they  were  and 
ivesnmably,  in  the  absence  of  anything  to  the 
contrary  In  the  record,  they  had  been  correct- 
ly stated  to  the  jury  by  counsel.  Code  Glv. 
Proc.  I  607. 

8.  The  instruction  requested  by  defendant 
to  the  effect  that,  if  plaintiff's  injuries  were  • 
caused  solely  by  hat  negligently  alighting 
from  the  car  while  it  was  in  motion,  she 
could  not  recover,  was  ful^  covered  by  other 
instructions  given,  and  the  refusal  to  give  it 
was  therefore  not  erroneons. 

4.  Bach  of  two  instructlonB  requested  by 
defendant  and  refused  1^  the  court  embodied 
the  proposition  that  the  fallnre  of  the  car  to 
stop  at  Eddy  street  could  not  be  considered 
the  proximate  cause  of  any  injury  sustained 
by  plaintiff,  or  entitle  her  to  recover.  There 
was  no  Intimation  either  In  the  complaint,  evi- 
dence^ or  instructions  of  any  claim  of  negli- 
gence cm  the  part  of  defendant  in  the  matter 
of  the  failure  of  the  car  to  stop  at  Eddy  street 
The  plain  effect  ot  certain  instructtons  given 
was  tliat  the  only  negligence  on  the  part  of 
defendant  to  be  oonsidered  at  «11  was  such  as 
related  to  the  management  of  the  car  at  the 
very  moment  of  the  accident,  or,  as  put  In  one 
of  the  instructions,  "at  the  time  she  attempted 
to  alight  from  the  car,"  and  there  could  have 
been  no  misunderstanding  on  the  part  of  the 
Jury  In  this  regard. 

5.  Defendant's  requested  instruction  No.  9 
was  fully  covered  by  other  instructlonB  given. 

&  Complaint  is  made  of  the  refusal  of  the 


I  court  to  give  a  requested  Instruction  in  lerms 
limiting  the  amount  to  be  awarded  plaintiff,  in 
the  event  of  her  recovery,  to  such  a  sum  as 
would  reasonably  compensate  her  fbr  the 
dama^  sustained  by  reason  "of  being  bruis- 
ed In  the  region  of  the  slwnldws  and  left 
arm,  and  by  nervous  shock,**  which  were  the 
injuries  spedflcally  alleged  In  her  complaint 
We  think  this  instmctton  unbraced  both  the 
general  and  etpedal  damages  alleged,  and 
stated  the  law  correctly.  At  the  same  time, 
a  careful  examination  of  the  record  satisfies 
us  that  the  fallnre  to  give  the  instruction 
could  not  have  substantially  affected  defend- 
ant's rights.  The  court  had  already  instruct- 
ed the  Jury  as  to  the  proper  measure  of  dam- 
ages, namely,  such  amount  as  would  cmnpen- 
sate  plaintUf  for  the  injuries  proximately 
caused  by  defendant's  negligence.  There  was 
practically  no  evidence  relating  to  any  in- 
Jury  other  than  those  spedflcally  alleged  in 
the  complaint,  and  It  is  not  to  be  assumed 
that  the  Jury  may  have  induded  in  their 
verdict  any  award  for  injuries  concerning 
which  there  was  no  evidence. 

This  disposes  of  all  the  points  made  by  ap- 
pellant 

The  order  denying  the  motion  for  a  new 
trial  Is  affirmed. 

We  concur:  SHAW,  J.;  VAN  DXKS,  J. 


14S  Cal.  in 

In  re  ANGLE'S  ESTATE.   (S.  P.  4,003.) 
(Saprttme  Court  of  California.  Oct  11,  1905.) 

1.  Descent  asid  DiSTancimir— DmraiBDncBS 
— RianTS  OF  CsEDmns. 

A  judgment  creditor  of  a  widow  is  entitled 
to  enforce  the  judirment  only  against  sach 
portion  of  the  residue  of  the  estate  of  the 
widow's  deceased  hasband  as  belonged  to  her 
or  her  snccesBors  in  Interest 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Gent  Dig,  Descent  and  Diatribntfon.  f  526.] 

2,  MOBTOAOES — FOBBCLOBljBE — JUDOUENT — ^HeS 

Judicata.. 

Where  a  widow  mortKaged  her  Interest  in 
her  deceased  bosband's  estate,  which  mortpice 
waa  assigned  to  her  husband's  administrator. 

who  foreclosed  the  same  in  a  procePding  to 
which  objector,  a  subsequent  mortgagee,  was  a 
party,  the  foreclosure  decree  was  res  judicata 
as  to  the  validity  and  ownership  of  the  mort- 
gage foreclosed  and  the  indebtedness  of  tiie 
widow  thereon  to  the  estate. 

8.  ADMINISTBATOTtS  —  SALE  TTNDEB  OODBB  OT 

GoiiitT — Etfect  on  Mobtgaob. 

Where,  after  an  administrator  had  obtained 
a  decree  foreclosing  a  mortgage  given  by  hia  in- 
testate's widow  on  Tier  interest  in  the  estate,  such 
interest  was  sold  under  a  probate  order,  and  the 
sole  was  duly  confirmed,  such  sale  did  not  ttper- 
ate  as  a  payment  of  the  mortgage  debt  but  mer^ 
ly  transferred  the  estate's  security  from  ber  in- 
terest as  heir  in  the  "land"  of  the  estate  to  her 
interest  In  the  proceeds  of  the  sale. 
4.  Husband  AND  Wife — CouiruNtrr  Pbopebtt 

~-lN-mtEST  OF  SUBVIVINO  WIFE. 

Civ.  Code,  i  1402,  provides  that  on  the 
death  of  the  husband  one  naif  of  the  community 
property  goes  to  the  surviving  wife,  and  the 
other  half,  subject  to  testamentary  disposition 
by  tlie  husband,  to  his  descendants  equally,  if  of 
the  same  degree  of  kindred.  EM  tbkt,  where  a 
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husband  died  leaving  descendants,  his  widow 
took  one-half  of  the  community  property,  abeo- 
Intely,  and  not  the  half  and  an  additional  one- 
third  of  the  remaining  half  as  heir. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26. 
Cent.  Dig.  Husband  and  Wi^  §  1009.] 

6.  EXKOUTOBS   AND  AOMIKISTHATOBS — ClAIUS 
A0AIH8T  DlSTEIBUTEES — SET-OiT. 

The  right  of  an  administrator  to  set  off  a 
judgment  against  his  intestate's  widow,  belong* 
ing  to  the  estate,  airainst  her  share  thereof,  as 
against  her  creditors,  does  not  depend  upon  bei 
inaolvency. 

6.  AFFKAL — ESCLUSIOW  OF  EVIDENCB — RECORD. 

Appellant  was  not  entitled  to  a  review  of 
the  ezdasion  of  certain  papers  offered  in  eri- 
dence,  where  tiie  record  failed  to  indicate  the 
contents  e£  the  papers  or  tlwir  materiality  to 
the  issues. 

7.  Saue — Habuless  Ebbob. 

Where  a  widow's  interest  In  the  estate  of 
her  deceased  bnsband  was  more  than  exhausted 
by  a  judgment  against  her  held  the  estate, 
a  junior  judgment  creditor  of  the  widow  was  not 
praudiced  by  the  admission  in  evidence  of  an 
asmnment  made  by  the  widow  of  her  interest 
fat  the  reddne  ot  the  estate  shortly  prior  to  the 
distribation. 

Department  L  Appeal  from  Superior  Cour^ 
Mendocino  County;  J.  Q.  White,  Judge. 

Judicial  settlement  of  the  estate  of  Rench 
Angle,  deceased.  From  a  final  distribution 
decree,  one  Ambrose,  a  Judgment  creditor 
of  the  widow,  appeals.  Affirmed. 

A.  Morgentbal,  for  appellant.  Weldon  & 
Held,  J.  EL  Femberton,  Arthur  J.  Thatcher, 
T.  L,  Carothers,  and  J.  C  Buddodc,  for 
re^ndents. 

ANGELLOTTI,  J.  mils  Is  an  appeal 
toim  a  decree  of  final  distribution,  by  which 
a  balance  of  money  In  the  hands  of  the 
adminlBtrator,  amounting  to  (S,3S8.42,  consti- 
tuting all  of  the  ascertained  residue  of  the 
estate,  ex'cept  a  Judgment  against  the  sur- 
Tiring  wife,  amounting  to  f6,721.88,  was  dis- 
tributed to  four  of  the  six  children  of 
deceased,  In  equal  shares.  The  only  ap- 
pellant is  one  Ambrose,  who  designates 
himself  in  the  notice  of  appeal  as  a  Judg- 
ment Hen  holder  against  the  fund  distrib- 
uted. In  his  answer  to  the  petition  for 
distribution,  he  stylea  himself  a  Judgment 
creditor  of  the  surviving  wife  of  the  de- 
ceased, whom  he  alleged  to  be  an  beir  and 
entitled  to  a  portion  of  the  residue  of  the 
estate,  and  asked  that  the  same  be  dis- 
tributed, subject  to  his  Judgment  lieu.  The 
trial  court  found  that  such  surviving  wife 
was  entitled  to  no  portion  of  the  residue, 
owing  to  the  fact  that  the  unpaid  Judg- 
ment of  the  estate  against  her  was  greater 
in  amount  than  her  portion  of  the  estate, 
and  for  that  reason  refused  to  afford  ap- 
pellant any  relief,  and  distributed  the  resi- 
due of  money  to  four  children,  the  other 
two  having  already  received  tbeir  portions. 

Appellant's  claim  was  one  against  the 
mrvlTlng  wife  only.  The  debt  upon  which 
it  was  based  was  created  after-  the  death 
of  deceased.  The  surviving  wife  purchased 
sheep  from  appellant,  gave  lilm  a  note  for 


the  purchase  prlcev  and,  to  secure  the  pay- 
ment of  the  same,  executed  to  him  a  mort- 
gage upon  her  interest  in  a  tract  of  land 
owned  by  the  estate.  She  bad  prior  thereto 
executed  a  mortgage  upon  the  same  Interest 
to  one  Cooper,  and  this  mortgage,  and  the 
indebtedness  thereby  secured,  were  subse- 
quently assigned  to  the  administrator  with 
the  wIU  annexed  of  said  estate.  Subse- 
quently appellant  commenced  an  action  to 
foreclose  bis  mortgage,  making  such  admin- 
istrator a  party  d^endant  In  that  action 
it  was  determined  that  the  mortgage  held 
by  the  estate  was  a  prior,  valid  and  sub- 
sisting mortgage,  and  that  there  was  due 
thereon  to  the  esute  14314.67,  and,  also, 
that  there  was  due  on  appellant's  mortgage 
^904.26.  A  decree  was  entered  requirli^ 
the  sale  of  the  Interest  of  the  surviving 
wife  In  the  mortgaged  premises  to  satisfy, 
first,  the  claim  of  the  estate,  and,  secondly, 
the  claim  of  appellant,  and  directing  the 
docketing  of  judgments  against  the  surviv- 
ing wife  for  any  deficiency  remaining  aftor 
such  sale.  An  appeal  was  taken  by  appel- 
lant here  from  that  Judgment,  he  contesting 
the  validity  of  the  claim  of  the  estate,  and 
the  Judgment  was  here  affirmed.  Ambrose 
V.  Drew  et  al.,  189  CaL  666,  78  Pat  643. 
No  sale  of  the  mortgaged  premises  was  ever 
made  under  the  foreclosure  decree,  as,  [lend- 
ing the  appeal,  the  administrator  had,  un* 
der  order  of  the  probate  court,  regularly 
sold  the  interest  of  the  deceased  in  the 
real  property  affected  by  the  mortgage,  and 
such  sale  had  been  duly  confirmed.  All  of 
the  money  in  the  hands  of  the  adminis- 
trator was  a  part  of  the  proceeds  of  said 
probate  sale.  No  part  of  appellant's  Judg- 
ment has  ever  been  paid.  The  Judgment 
In  favor  of  the  estate,  unbraced  In  said 
foreclosure  decree,  amounted,  with  the  In- 
terest adjudged,  at  the  date  of  the  decree 
of  distribution  to  the  sum  of  $6,721.83,  and 
is  the  Judgment  8j>eclfled  in  such  decree  as 
a  portion  of  the  residue  of  the  estate.  All 
the  property  of  the  estate  la  community 
property.  Witiiout  deciding  the  point;  it 
may  be  assumed,  for  the  purposes  of  this 
decision,  that  appellant,  under  the  facts 
stated  above,  had  such  an  Interest  as  en- 
titled him  to  be  heard  in  the  matter  of 
the  distribution.  Est  of  Crooks,  125  Gal. 
459,  461,  SS  Fac.  89.  It  is  obvious,  bow- 
ever,  that  he  could  have  no  right  what- 
ever, except  as  against  such  portion  of  the 
residue  as  belonged  to  his  Judgment  debtor, 
the  surviving  wife,  or  her  successors  In 
interest  If  the  decision  of  the  lower  court 
to  the  effect  that  by  reason  of  the  Judg- 
ment of  the  estate  against  her  she  was 
entitled  to  nothing,  be  correct  appellant 
must  necessarily  fail. 

The  right  to  set  off,  as  against  the  share 
of  the  surviving  wife,  such  amounts  as 
were  due  from  her  to  the  estate,  Is  not 
disputed.  It  Is  urged,  however,  that  there 
waa  nothing  bo  due  from  her,  and  the 
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finding  that  a  portion  of  the  residue  con- 
sisted of  this  Judgment  against  her  la  at- 
tacked. The  contention  in  this  respect  In- 
volves questions  as  to  the  validity  and  own- 
ership of  the  mortgage  originally  given  to 
Cooper  and  afterwards  assigned  to  the  es- 
tate, and  the  subsequent  judgment  thereon 
In  favor  of  the  administrator,  which  were 
fully  litigated  and  fully  determined  In  the 
foreclosure  action  In  which  appellant,  the 
estate  through  the  administrator,  and  the 
surviving  wife  were  parties  (Ambrose  v. 
Drew,  supra),  and  are  res  judicata.  Even  If 
It  be  conceded,  as  contended  by  appellant, 
that  the  decision  In  that  case  was  errone* 
ons,  It  Is  beyond  review.  The  Judgment 
therein  against  the  wife  and  In  favor  of 
the  estate  became  an  asset  of  the  estate. 
With  legal  interest  to  the  date  of  the  de- 
cree. It  amounted  to  the  sum  specified  there- 
in, and  In  such  amount,  no  part  thereof 
having  be^n  paid,  constituted  a  portion  of 
the  residue.  It  Is  contended  that,  when 
the  mortgaged  property  was  sold  at  pro- 
bate sale,  the  mortgage  was  thereby  paid, 
but  manifestly  such  sale  of  the  decedent's 
interest  In  the  land  could  In  no  way  afTect 
the  Indebtedness  of  the  wife  to  the  estate, 
except  to  alter  the  security  held  by  the 
estate  for  the  payment  of  such  debt.  In- 
stead of  holding  her  Interest  as  heir  In  the 
land  of  the  estate  as  security.  It  there- 
after held  her  interest  es  heir  in  the  pro- 
ceeds of  such  land. 

Upon  the  theory  entertained  by  the  court 
below,  to  the  eflfcct  that  the  attempted  dis- 
position of  the  property  by  will  was  Invalid, 
and  that  the  law  as  to  succession  in  cases 
of  Intestacy  therefore  applied,  as  to  the 
correctness  of  which  theory  no  point  ap- 
pears to  be  made  by  appellant;  Its  con- 
dnslon  that,  all  the  property  being  com- 
munity property,  the  wife  was  originally 
entitled  to  only  one  half  of  the  property, 
and  the  six  children  of  deceased  were  origi- 
nally entitled  to  the  other  half,  was  undoubt- 
edly correct  Section  1402,  av.  Code.  Ap- 
pellant's contention  Id  this  behalf  appears 
to  be  that  where  the  property  la  community 
property,  and  there  are  a  surviving  wife 
and  children,  the  wife  takes  one  half  ab- 
solutely, and  one-third  of  the  remaining 
half  as  heir.  This  contention  is  answered 
by  the  express  terms  of  the  statute  cited 
above,  where  It  is  provided  as  follows,  viz. : 
"Upon  the  death  of  the  husband,  one  half 
of  the  community  property  goes  to  the 
flnrvlvlng  wife,  and  the  other  half  Is  sub- 
ject to  the  testamentary  disposition  of  the 
husband,  and  In  the  absence  of  such  dis- 
position, goes  to  hlB  descendants,  equally, 
if  such  descendants  are  In  the  same  degree 
of  kindrad  to  the  decedent  It  is  only  in 
the  absence  of  descendants  that  the  rule 
contended  for  by  appellant  would  be  ap- 
plicable. The  residue  of  the  estate,  con- 
BistlDg  onljr  of  ¥5,388.42  In  money,  and  the 
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Judgment  against  the  wife  for  $6,721.88,  and 
she  being  entitled  to  only  one-half  of  such 
residue,  It  necessarily  follows  that  she  was 
entitled  to  receive  nothing  on  distribution. 

It  is  contended  that  the  finding  that  the 
surviving  wife  Is  Insolvent,  and  that  the 
Judgment  against  her  is  wlthont  value,  ex- 
cept as  the  same  may  be  used  as  an  offset 
agalnBt  the  money  which  would  otherwise 
be  due  her.  Is  not  sustained  by  the  evi- 
dence. This  finding,  however.  Is  Immaterial. 
The  right  to  offset  the  judgment  against 
her  share  was  not  depmdent  upon  her  In- 
solvency. 

Appellant  complains  of  rulings  of  the 
lower  court  refusing  to  adroit  In  evidence 
certain  papers  offered  for  the  stated  purpose 
of  showing  that  the  wife  was  not  Indebted 
to  the  estate  at  the  time  of  distribution, 
but  that  said  estate  was  Indebted  to  her. 
There  was  nothing  in  the  record  to  Indicate 
what  the  offered  papers  In  fact  showed  In 
this  regard — nothing  to  indicate  they  were 
at  all  material  to  the  questions  stated,  viz., 
the  indebtedness  of  the  wlfa  Where  a 
party  seeks  to  show  error  on  the  part  of 
the  court  In  excluding  evidence,  he  must 
make  his  bill  of  exceptions  show  the  ma- 
teriality of  the  proposed  evidence,  for  error 
will  not  be  presumed.  This  Is  specially 
true  of  writings  offered  In  evidence,  where, 
unless  the  offered  papers  are  set  forth  or 
some  statement  Is  made  In  the  bill  as  to 
their  contents.  It  is  Impossible  to  ascertain 
whether  they  in  fact  bore  upon  the  questions 
In  l^ue  on  the  trial.  What  is  said  as  to 
these  offers  In  the  record  and  In  appellant's 
brief  shows,  furthermore,  that  the  evidence 
sought  to  be  Introduced  was  of  matters 
preceding  in  date  the  trial  and  decree  in 
the  foreclosure  action  of  Ambrose  v.  Drew, 
supra,  whereby  the  fact  and  amount  of 
Indebtedness  were  finally  determined  against 
the  wife.  There  was  no  pretense  that.  If 
such  decree  were  correct,  any  of  the  la* 
debtedneas  thereby  declared  had  been  paid- 
Appellant  complains  of  a  ruling  of  the 
court  admitting  in  evidence  a  paper  executed 
by  the  wife  diortly  primr  to  the  distribu- 
tion, purporting  to  assign  to  the  four  sons 
of  deceased  all  her  Interest  In  the  residue 
of  said  estate.  This  ruling  conld  not  have 
affected  appellant  prejudicially.  If  the  pur- 
ported asslgnmoit  had  not  been  received  In 
evidence.  It  would  still  be  true  that  appellant 
could  not  have  obtained  any  relief.  The  con- 
clnalon  that  by  reason  of  the  judgment 
against  her,  the  wife  was  entitled  to  no  por- 
tion of  the  residue,  leaves  him  without  any 
right  as  to  any  portion  of  such  residue. 

This  disposes  of  all  the  points  made  by 
appellant  against  the  correctness  of  the  ac- 
tion of  the  lower  court 

The  decree  of  distribution  appealed  from 
Is  affirmed. 

We  concur:  SHAW,  J.;  TAN  DYKB.  X 
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In   re  WASHBURN'S  ESTATE. 
(S.  F.  4,320.) 
(Sa^em«  Conrt  of  Callfonila.  Oct  8^  lOOS. 

BXEOUTOBS  AND  ADHZISISTBATOBS— DlSIBIBU- 
HON— SCTTLSUXNT. 

The  court,  on  petition  of  distributees  and 
over  the  objection  of  creditors  of  an  estate, 
will  not  arrest  tbe  course  of  administration, 
charge  the  assets  with  a  lien  for  unpaid  debts, 
legacies,  and  expenses,  discbar^  the  administra- 
tor, and  direct  distribution,  where  the  money 
necessary  to  pay  debts,  legacies,  and  ezpenaea 
of  administration  is  not  proffered  in  court,  and 
the  only  offer  to  pay  the  same  is  "on  the  decree 
of  distribution  beinc  granted,"  and  not  as  m 
condition  thereof. 

Department  1.  Appeal  from  Superior  Court, 
Mariposa  County ;  J.  J.  Trabucco,  Judge. 

Application  by  Jeanie  W.  Hlgglus  for  final 
distribution  of  the  estate  of  Albert  Henry 
Washburn,  deceased,  to  which  E.  P.  and  John 
S.  Washburn  filed  objections.  From  an 
order  denying  the  application,  and  denying 
petitioner's  motion  for  a  new  trial,  she  ap- 
peals. Affirmed. 

Rehearing  denied  November  8,  1905. 

A.  Everett  Ball  and  J.  M.  Corcoran,  for 
appellant  Wilson  &  Wilson  and  Gonigdon 
&  Congdon,  for  respondents. 

SHAW,  J.  This  is  an  appeal  from  a 
judgment  denying  the  petition  of  Jeanie  W. 
HIggins  for  distribution  of  the  estate  of 
Albert  Henry  Washburn,  deceased,  and 
from  an  order  denylng'her  motion  for  a  new 
trial  in  tbe  proceeding.  The  following  Is  a 
statement  of  tbe  material  facts  established 
by  the  record  and  the  findings  of  the  court: 
^e  deceased  by  his  will  bequeathed  some 
small  specific  money  legacies  to  certain  per- 
sons named,  and  gave  all  tbe  residue  of  his 
estate  to  Edward  P.  Washburn,  John  S. 
Washbnm,  and  Jay  B.  Cook,  in  trust  during 
tbe  lives  of  his  wife,  Jean  Bruce  Washburn, 
and  his  daughter,  Jeanie  W.  Higglns,  to 
manage,  control,  Invest,  and  reinvest  the 
same,  according  to  their  own  Judgment,  and 
to  pay  the  net  income  thereof  to  bis  wife  and 
daughtK  In  equal  shares  during  the  lives  of 
both,  and  thereafter  to  the  survivor  during 
her  life,  and  upon  the  death  of  the  survivor 
that  the  trust  should  cease  and  the  property 
should  thereupon  vest  In  Henrietta  and 
Charles  HIggins,  children  of  his  daughter 
aforesaid,  and  In  such  other  children  as 
should  be  bom  to  her,  or  such  of  them  as 
were  then  living,  share  and  share  alike.  The 
parties  named  as  trustees  were  also  made 
executors  of  the  will.  Cook  renounced  as 
executor,  and  the  two  Washburns  were  duly 
appointed  and  qualified.  The  estate  was  all 
commtinity  property,  and  his  widow  transfer- 
red and  conveyed  to  the  petitioner,  Jeanie 
W.  Higgins,  the  entin  one-half  thereof,  being 
tbe  one-half  which,  as  community  property, 
vested  In  said  widow,  and  was  not  subject 
to  testamentary  disposition.  Thereafter  the 
widow  died,  and  tlie  petitioner,  being  there- 
upon entitled  to  the  whole  of  tiie  Income  ctf 


the  residue,  under  the  t^ms  of  the  trust,  re- 
linquished and  surrendered  all  of  her  rights 
under  tbe  trust  to  her  said  children,  Henriet- 
ta and  Charles.  She  daims  that  this  sur- 
render operated  as  a  merger,  and  clothed  the 
two  children  with  the  absolute  present  title 
to  all  of  the  estate  that  was  disposed  of  by 
the  will ;  that  is  to  soy,  to  the  one-half 
thereof.  A  final  account  of  tbe  executors 
had  been  settled,  the  decree  settling  the 
same  showed  that  there  was  but  $819  cash  on 
hand,  and  that  the  balk  of  the  estate  con- 
sisted of  shares  of  stock  in  two  corporations, 
known  as  tbe  Tosemlte  Stage  &  Turnpike  Com- 
pany and  the  Wawona  Hotel  Company,  the 
value  not  appearing,  and  that  there  was 
¥4,000  unpaid  on  the  l^des,  $12,839.02  un- 
paid on  the  claim  of  E.  P.  Washburn  as  a 
creditor,  and  $1,713.14  unpaid  on  the  claim  of 
John  S.  Washburn  as  a  creditor,  both  ol 
which  claims  were  due  and  had  been  regular- 
ly allowed.  There  were  also  due  to  them  as 
executors  tlielr  costs  of  administration.  In- 
cluding commissions.  These  costs  were  not 
mentioned  in  the  final  account,  and  had  not 
been  settled  or  allowed,  but  the  findings  state 
that  tbey  were  due  and  unpaid.  Henrietta 
and  Charles  HIggins  were  minors,  and  the 
petitioner  was  their  duly  appointed  guardian. 
The  two  Washburns  appeared  as  creditors, 
and,  in  that  capacity,  objected  to  any  final 
distribution  of  the  estate;  their  objections 
being  based  on  the  ground  that  their  debts 
were  unpaid.  They  also  objected,  as  execu- 
tors, on  the  ground  that  the  debts  and 
legacies  were  unpaid,  that  their  commissions 
as  executors  and  other  expenses  of  adminis- 
tration were  due,  owing,  and  unpaid,  and 
that  there  was  not  sufficient  money  on  hand 
to  pay  the  same.  More  than  one  year  had 
elapsed  since  the  first  publication  of  notice 
to  creditors,  and  the  findings  are  that  the 
estate  was  In  a  condition  to  be  closed  and 
distributed  as  soon  as  the  legacies,  debts,  and 
costs  of  administration  were  settled  and 
paid,  but  that,  unless  by  a  sale,  which  none  of 
the  interested  parties  desired,  the  only  means 
of  paying  these  sums  was  the  Income  of  the 
property,  of  which  a  sufficient  amount  for 
that  purpose  had  not  yet  accumulated. 

Tbe  petitioner  claimed  that  she  was  entitl- 
ed, absolutely,  to  one  half  of  the  property, 
and  that  her  two  children  were  entitled  ab- 
solutely to  the  other  half,  both  being  subject 
to  the  payments  of  the  debts,  legacies,  and 
costs  of  administration,  and  she  asked  dis- 
tribution accordingly,  and  offered  to  pay  the 
above  charges  upon  a  decree  of  distribution 
as  prayed  for  being  granted.  Section  1663 
of  tbe  Code  of  Civil  Procedure  provides  that, 
after  one  year  from  the  issuance  of  letters, 
an  heir,  a  devisee,  or  legatee  may  have  his 
portion  of  tbe  ^tate  distributed  to  him,  If 
the  estate  Is  bat  little  indebted,  and  it  can 
be  done  without  loss  to  the  creditors,  provid- 
ed sacb  party  give  a  proper  bond  as  security 
for  his  share  of  Uie  debts,  or,  if  the  debts 
are  secured  by  a  anffident  mortage  on  real 
estate^  diatrUratloD  ma;  be  ordered  wltboot 


Digitized  by  Google 


67a 


82  PACIFIO  RBFOBTEB. 


(Oat 


bond.  Provisions  of  like  character,  In  which 
a  bond  Is  made  IndlBpensable,  are  found  In 
sections  16tS8  to  1661,  incloslve.  The  proceed- 
ing here  InvolTed  does  not  come  nnder  either 
of  these  statutory  provisions.  It  purports  to 
be  an  application  for  a  final  distribution  of 
all  the  property  of  the  estate,  without 
bond  or  security  for  the  debts.  The  real 
proposal  of  the  petitioner  Is  that  all  the 
property  be  turned  over  to  the  distributees, 
subject  to  the  d^ts,  l^acles,  and  expenses, 
that  the  executors  be  discharged,  and  that 
said  distributees  shall  undertake  to  com- 
plete the  process  of  administration  of  the 
estate  by  paying  the  said  debts,  legades, 
and  expenses. 

Under  the  drcnmstances  of  this  case  the 
court  properly  refused  to  make  the  distribu- 
tion prayed  for.  Where  the  creditors  and 
other  parties  entitled  to  the  payment  of 
money  in  due  course  of  administration  con- 
sent that  the  administration  be  closed  and 
that  the  property  of  the  estate  be  distributed 
to  the  persons  entitled,  without  the  payment 
of  such  claims,  but  subject  to  a  lien  therefor, 
doubtless  the  court,  in  Its  discretion,  and 
upon  request  of  the  persons  entitled  to  dis- 
tribution, may  make  an  order  accordingly. 
And  under  the  sections  above  referred  to, 
where  the  debts  are  secured  by  mortgage  or 
by  a  bond  approved  by  the  court,  a  person 
entitled  to  distribution  may  have  bia  portion 
distributed  to  him,  although  the  creditors  do 
not  consent  thereta  This  may  possibly  be 
tbe  case,  evoi  If  socli  person  be  the  sole  belr 
and  entitled  to  the  entire  estate,  althonsli 
tUa  Is  a  qnestton  we  do  not  dedda  In  all 
soch  cases,  however,  tbe  administration  Is 
not  dosed,  but  contlnnes  for  the  payment  at 
the  debts  and  erpauea  of  administration. 
Bat  we  know  ot  no  antborlty  for  the  propo* 
sltion  that  tbe  court  upon  petition  of  the 
dlstrlbotae^  and  over  tbe  objection  of  the 
creditors  at  wltluat  their  consult,  may  ar- 
rest tlM  eonrse  of  administration,  charge  the 
assets  with  a  Il«i  for  tbe  nnpeid  debts, 
legacies,  and  expraises,  dlsdiarge  the  admlnis* 
trator  from  farther  duties  respeetluff  the 
estate,  and  dellva:  the  pn^Mrty  of  the  estate 
to  the  heirs,  reeldnary  l^tees,  or  devisees, 
burdened  only  with  the  duurge  for  tbe  soma 
due,  to  be  paid  at  the  will  of  the  distributees, 
or  when  th^  are  compelled  to  do  so  by  a  suit 
to  enforce  the  lien.  If  it  be  contended  that 
this  ectreme  course  was  not  proposed,  and 
tiiat  the  petitioner  asked  only  a  conditional 
decree  that  the  executors  deliver  the  property 
to  the  distributees  opon  condition  that  the 
distributees  should  concurrently  pay  to  the 
executors  tbe  amounts  due  for  trades,  debts, 
and  costs  of  administration,  and  It  be  con- 
ceded that.  In  a  proper  case,  such  a  decree 
might  be  made,  still  It  could  not  be  done  here, 
for  tbe  costs  of  administration  were  unsettled 
and  uncertain.  The  estate  was  not  In  a  con- 
dition to  have  the  administration  closed.  It 
may  be  admitted  that,  if  the  neeesaary  money 
bad  been  proCFered  in  court,  tbe  court  might, 
in.  ite  discretion,  have  then  and  there  proceed- 


ed to  settle  the  commissions  and  costs,  and, 
having  done  so,  directed  the  payment  of  the 
money  on  the  one  hand,  and  the  distribution 
of  the  estate  on  the  other  band,  to  the  parties 
entitled.  No  such  course  was  pursued  <x 
proposed.  The  offer  was  to  pay  the  debts, 
etc.,  "on  the  decree  of  distribution  being 
granted,"  which  means  after  the  granting 
of  the  decree  and  at  some  Indefinite  time 
In  the  future.  This  constmctlon  of  the  find- 
ings as  to  the  offer  Is  shown  to  be  correct 
by  the  evidence,  which  was  to  the  effect  that 
the  only  payment  offered  was  one  to  be  made 
Bubsequaitly  at  a  bank  In  San  Francisco. 
One  of  the  principal  objects  of  administration 
is  the  payment  of  the  debts  of  the  deceased. 
For  that  purpose,  the  assete  are  subjected  to 
the  Jurisdiction  of  tbe  court,  and  to  that 
extent  it  Is  a  proceeding  for  the  benefit  of 
the  creditors.  Each  creditor  Is  entitled  to 
have  tbe  proceeding  kept  on  foot  and  the 
property  kept  In  l^al  custody,  until  his  debt 
Is  paid,  or  secured  In  some  manner  provided 
in  the  statute,  and  he  cannot  be  required  to 
yield  this  right  and  accept  a  lien  or  charge 
on  the  property  to  be  enforced  In  some  new 
and  independent  proceeding. 

We  do  not  consider  it  necessary  to  discuss 
or  determine  the  question  whether  or  not  tbe 
transfer  by  the  petitioner  of  h«  interest  un- 
Het  the  trust  to  the  two  ddldren  now  bom 
to  ber  caused  a  merger  of  the  whole  estate 
In  the  property  In  the  said  dilMren,  so  as 
to  terminate  the  trust  and  antborlze  a  dis- 
tribution of  the  absolute  title  to  those  two, 
subject  to  be  opened  to  let  In  as  part  ownen 
dilldroi  who  m^  be  hareaft»  bom  to 
petitioner,  who  may  be  living  at  ber  deatb. 

The  Judgment  doiylng  dlstributltm  and  tlie 
order  denying  a  new  trial  are  affirmed. 


We  concur; 
DTEB,  J, 


ANOSUjOm,   J.S  VAN 


IttQd.  tt 

STATE  T.  SUPERIOR  COURT  OF  SAORA- 

BIBNTO  COUMTr.   (Sac  1.40fk) 
(Supreme  Court  of  Oalifionia.  Oct  9^  190K.) 

1.  Wnxs — ^Pabties  Eimmi*  to  Oohtkst. 

Under  Code  Civ.  Proa  f  1307,  provldfaiK 
tiiat  any  person  interested  may  appear  in  pro- 
ceedinea  for  the  probate  of  a  will  and  contest 
the  Will,  a  party  to  be  entitled  to  appear  must 
have  Bome  Interest  in  the  estate  which  may  be 
affected  by  tbe  probate  of  the  proposed  will. 

[Ed.  Note. — For  cases  in  point,  see  voL  48^ 
Cent  Dig.  Willa,  S{  S3^-^,  650-554.] 

2.  Saicb — Statbuent  of  Cohixst — ^Iivtebesx 
or  CoNTEBTAnr — Sufpiuibnct  or  SHOwnra. 

Oode  Civ.  Proc.  i  1807.  provides  that  any 
person  interested  may  appear  in  probate  pro- 
oeedinga  and  contest  a  will.  Civ.  Code,  S  670, 
provides  that  all  property  of  which  there  is  no 
owner  belongs  to  the  state.  Secticwis  672  and 
1401  provide  that  a  nonresident  alien  who  takes 
by  succession  must  appear  and  claim  the  prop- 
erty within  five  years  from  the  time  of  aucces- 
sion  or  be  barred.  Held,  that  a  statement  of 
contest  of  a  will  presented  by  the  stete,  and  al- 
leging by  way  of  legal  conclusion  merely  that  the 
state  Is  the  only  party  entitled  by  law  to  tbe 
proceeds  of  tiie  estate^  does  not  show  tiiat  the 
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deced«Dt  died  without  heirs  or  that  uich  htSn 
are  noDreaideDt  allfins.  80  tbat  fb»  state  wonld 
have  an  Immediate  present  or  futnre  conaiweiit 
Interest  in  the  proputT,  mch  as  to  entitle  It 
to  contest  the  wIlL 
&  Baub. 

Nor  does  a  petitioD  for  the  probate  of  a 
will  filed  b7  the  public  administrator,  allegmg 
that  deceased  baa  no  heirs  residing  in  the  state 
of  California,  show  any  auch  interest  in  the 
estate. 

A.  Same — Stateueiit  or  Oortbst. 

A  paper  filed  Id  probato  proceedings,  ad- 
dressed to  the  public  administrator  and  others 
claiming  an  Interest,  and  parporting  to  give 
notice  that  the  state  claims  the  estate  in  the 
matter  of  which  the  paper  is  filed,  on  the  ground 
that  the  decedent  died  without  leaving  any 
heirs  at  law  or  next  of  Un,  has  no  proper  place 
in  the  files  of  the  case,  is  not  a  pleadii^  recog- 
nized by  law,  and  cannot  be  acocpted  in  Hen  ot 
allegations  that  should  have  been  contained  In 
the  statement  of  contest  of  decedent's  will  which 
the  law  requires  contestant  to  file. 

6,  SaUI — ^AtLEQATION  OT  BtATCUEHX. 

A  notice  ttiat  the  state  claims  proper^  <d  a 
decedwt's  estate  on  the  ground  that  the  decedent 
left  no  lorTiTing  belrs  is  not  eqnivalent  to  an 
allegation  <^  the  fact  that  he  left  no  snrvivinc 
h^r& 

6.  8amb— Pebsoits  BmxnsD  n>  Gohtbbi— In- 

TEREST  IS  BBTATE.  ....       .  , 

The  possibility  that  all  of  the  heirs  of  a  dece- 
dent or  some  one  of  them  may  fall  to  appear  and 
claim  the  property,  so  that  thereupon  the  Attor- 
■ney  Genwtil  may  proceed  under  Code  Cir.  Proa 
$  1260,  to  declare  an  escheat,  and  that  no  helt 
may  then  or  within  20  years  after  judgment  ap- 
pear to  claim  the  property  or  its  proceeds,  so 
that  absolute  owDersblp  will  vest  in  the  state 
under  sections  1271.  1272,  does  not  sive  the 
state  an  interest  In  the  estate  of  the  decedent, 
within  the  meaning  of  section  1307,  authorizing 
any  i>erson  Interested  in  an  estate  to  appear  in 
probate  proceedings  and  contest  the  will. 

In  Bank.  Mandamua  proceedinga  by  the 
state  against  the  superior  ooort  of  Sacra- 
mento coimt7>  DlsmlBsedL 

n.  S.  Webb,  Att7,  Gen.,  and  U  T.  Hat- 
field, for  the  State.  A.  L.  Sbinn,  B.  H  Sblnn. 
and  Clinton  L.  Wbit%  Cor  respondent 

SHAW,  J.  The  state  of  California,  by  the 
Attorney  General,  an  oris^nal  proceeding 
In  this  conrt,  applies  tta  a  writ  of  mandate 
to  compel  the  snperlor  court  of  Sacramento 
county  to  allow  the  state  of  California  to 
apprar  In  said  court  as  contestant  In  a  pro- 
ceeding aer^  pending  for  the  probate  of  a 
docoment  alleged  to  be  the  last  will  of  one 
Frits  Miller,  deceased.  Sectlw  1307  of  the 
Oode  of  GiTil  Prooednre  provides  that  in 
such  a  proceeding  any  person  interested  may 
appear  and  contest  the  will.  It  Is  a  neces- 
sary condltltm  to  the  right  of  any  party  to 
ai^iear  lhat  such  party  shall  bare  some  In- 
terest In  the  estate  whldi  may  be  affected 
by  the  probate  of  the  proposed  will.  Watr- 
Ing  for  the  purposes  of  the  decision  ell  other 
objectlnu  to  the  granting  of  Uie  writ,  wo 
-tblnk  It  must  be  doiled,  for  the  reason  tiiat 
tiie  appilcatton  made  to  the  superior  court 
does  not  show  that  the  state  of  California 
possesses  an  fnterest  in  the  estate  of  Frlta 
-Miller  sufficient  to  make  It  a  proper  par^  to 
tlie  proceeding  for  the  invbate  of  his  wUL 
S2P.— 4S 


It  was  claimed  on  the  argument  ttiat  FMta 
Miller  died  without  hefars  or  next  of  Un,  or 
that.  If  he  left  any  Un.  they  were  nonresi- 
dent aliens,  and  that  the  state  would  haveb 
in  the  former  case,  an  immediate  present  in- 
terest In  the  property,  as  provided  in  sec- 
tion 670  of  the  Girll  Code,  or,  in  the  latter 
case,  a  future  contingent  interest,  to  become 
vested  In  the  evait  that  auch  aliens  fail  to 
appear  and  claim  the  property  within  five 
years,  as  provided  In  sections  672  and  1404  of 
the  Civil  Code,  and  that  either  interest  is 
sufflcient  to  give  the  right  to  maintain  a  con- 
test of  the  will.  In  support  of  this  position 
counsel  dtes  State  ex  rd.  Donovan  t.  District 
Conrt,  25  Mont  3S5,  06  Pac.  12^  which  ap- 
pears to  be  precisely  In  point  The  proposi- 
tion may  be  conceded,  but  tlie  facta  upon 
which  It  resta  are  not  shown  to  exist  by  any 
proper  pleading  or  avermait  The  pn^rased 
statemmt  of  contest,  which  tiie  state  pre- 
sented to  the  supoior  court  and  oflFered  to 
file,  contains  no  allegation  on  the  subject 
It  merely  states  the  legal  conclusion  that 
under  the  will  encuted  under  date  of  Febru- 
ary 13,  1905.  the  state  of  Oallfomla  is  the 
only  party  entitled  by  law  to  the  proceediB 
of  the  estate.  The  petitl<m  for  the  probate 
of  the  will,  which  was  filed  by  the  public  ad- 
ministrator, states  tbat  "the  deceased  had 
no  heirs  residing  in  the  state  of  California.'* 
It  does  not  aver  that  there  were  no  heirs 
residing  elsewhere,  nor  that  the  helm,  or 
any  of  them,  were  aliens.  The  only  docn- 
ment  which  the  petitioner  here  offered  to 
file  in  the  superior  court  containing  any 
statanent  of  fact  on  the  subject;  was  a 
papo*.  entitled  In  the  said  si^erior  court 
and  in  the  estate  of  Frtta  Miller,  deceued, 
signed  by  the  Attorney  General  and  to^  L  T. 
Hatfield,  attorn^,  addressed  to  the  public 
administrator  and  others  claiming  an  In- 
terest, pnzportli^  to  tie  a  notice  that  the  state 
of  California  claims  the  entire  estate  iqwn 
certain  stated  grounds,  amcov  which  was  the 
statement  that  Frlta  Miller  "died  without 
leavtaig  surviving  him  any  hdrs  at  law  or 
next  of  kin."  This  document  had  no  proper 
place  in  the  files  of  the  case,  is  not  a  plead- 
ing recf^nised  by  law,  and  cannot  be  ac- 
c^fted  in  lieu  of  an  allegation  that  should 
have  been  contained  in  the  statement  of 
contest  or  'Srrltten  grounds  of  opposltlcm  to 
the  probate,"  which  the  law  requires  the 
contestant  to  fltei.  Fnrthennwe.  a  notice 
that  tlie  state  dalms  ths  isroperty,  on  the 
ground  that  the  deceased  left  no  surviving 
heirs.  Is  not  an  all^tlon  <a  the  fact  that  he 
left  no  surviving  heirs.  It  is  a  presumption 
of  law  that  a  person  has  next  of  kin  who  will 
succeed  to  hia  estate  upon  his  death,  leaving 
ho  will.  People  v.  Roach,  76  Cat.  297,  18 
Pac.  407.  The  contrary,  if  it  Is  relied  on  to 
establish  a  right  must  be  shown  affirma- 
tively. 

.  Upon  this  condition  of  the  record  the  only 
ground  upon  which  tta  state  can  claim  that 
it  baa  an  intereet  siffleient  to  authorise  it 
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to  maintain  the  contest  Is  ^t,.aItboagh  the 
deceased  did  leave  snrvlvlne  heirs  In  whom. 
If  the  wUI  Is  invaUd.  the  tlUe  to  his  property 
has  Tested,  and  who  are  not  aliens  whose 
title  will  he  forfeited  hy  escheat  if  they  do 
not  claim  the  property  within  fire  years,  yet 
that  there  la  a  possibility  that  all  the  heirs, 
or  some  one  of  them,  may  fall  to  appear  and 
claim  the  pr(q;>erty.  that  thweupon  proceed- 
ings may  be  instituted,  under  section  1269, 
Code  ClT.  Proc.,  to  declare  an  escheat,  and 
that  no  heir  entitled  may  then,  or  within  20 
yean  after  judgmoit  therein,  appear  to 
claim  the  property  or  Its  proceeds,  and 
thereupon  the  state  may  take  as  absolute 
owner.  Code  Civ.  Proc.,  H  1271,  1272.  We 
do  not  think  this  remote  and  contingent  pos- 
sihlUty,  or  series  of  auccesslre  posslhlUties, 
constitutes  an  intorest  which  will  authorize 
the  party,  having  nothing  more  substantial, 
to  maintain  a  contest  of  a  will. 

The  petition  la  denied,  and  the  proceeding 
dismissed. 

We  concur:  ANGBLLOTTI,  J.;  VAN 
DTKB.  J.;  McFARLAND.  J.;  HENSHAW  J.; 
LOBIOAN,  J. 


M8  Cal.  » 

HABBISON  r.  C0L6AN.  State  ControUer. 

(S.  F.  4.375.) 
(Supreme  Court  of  California.   Oct  9,  1905.) 

1.  JCDQBS — Salaries — Change. 

Under  Const  art.  6,  3  17,  proTiding  that 
the  compensation  of  justices  o£  the  Supreme 
Court  Bhall  not  be  increased  or  diminished  after 
their  election,  nor  during  the  term  for  which 
they  have  been  elected,  the  salary  of  existing 
judges  of  such  court  during  their  term  could  only 
be  cbanged  by  constitutional  amendment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Judges,  S  82.] 

2.  Same  —  StATtnES  —  Constbuction  —  Con- 
stitution atjty. 

St  1905,  p.  c  249,  amending  Pol.  Code, 
{  736,  raising  the  annual  salary  of  each  justice 
of  the  Supreme  Court  to  ^,000,  and  of  each 
justice  of  the  District  Conrta  of  Appeal  to 
¥7,000,  construed  in  connection  with  Const,  art 
6,  S  17,  prohibiting  the  increase  or  diminishing 
if  the  salary  of  a  justice  of  the  Supreme  Court 
during  his  term,  operated  only  to  increase  the 
salary  o£  such  judges  as  were  th«-eafter  elected 
to  a  regular  term,  leaving  section  736  before 
amendment  fixing  such  salary  at  $6,000,  in  force 
in  the  meantime. 

8.  Same  —  Jtjdges  or  Distbict  Godbtb  or 
Appeal — S  alabies  . 

Const  art.  G,  as  amended  November  8.  1004 
(St  I90o,  p.  xxxiv)  established  District  Courts 
of  Appeal,  and  provided  that  the  salaries  of  the 
judges  should  be  the  same  as  those  of  justices 
of  the  Supreme  Court  Pol.  Code,  %  736.  fixed 
the  salary  of  Snpreme  Court  judges  at  $6,000, 
and  Const  art  6  §  17,  prohibited  the  Increase 
thereof  during  the  term  for  which  they  shall 
have  been  elected,  and  St.  1905,  p.  224,  c.  249. 
amended  Pol.  Code,  §  736,  by  raising  the  salary 
of  the  justice  of  the  Snpreme  Court  to  $8,00(). 
HeM  that  as  no  jusUce  of  the  Supreme  Court 
was  entitled  to  more  than  $6,000  during  his 
present  term,  the  justices  of  tbe  District  Courts 
of  Appeal  were  limited  to  that  sum  until  the 
Dext  aocceedliv  election  of  a  Supreme  Court 
Jostle*  to  a  regular  temk 


4.  Saux — ^Tebu  of  Offics. 

Const,  art.  6,  as  amended  November  8,  1904 
f  St  1905,  p.  rxxiv),  created  District  Courts  of 
Appeal  with  terms  of  office  and  salaries  the 
same  as  justices  of  the  Supreme  Court  and  pro- 
vided that  on  ratification  by  the  people  of  the 
amendment  the  Governor  shoold  appoint  nine 

Sersons  to  serve  as  justices  of  snch  courts  until 
anuary,  1907.  UeXd,  that  the  preliminary  term 
of  the  office  of  justice  of  the  District  Court  of 
Appeal  began  to  ran  from  the  adoption  of  the 
constitutional  amendment  regardless  of  the  date 
of  the  appoin^ent  of  the  incumbents,  and  such 
amendment,  tuiving  been  adopted  ^ior  to  the 
amendment  of  Pol.  Code,  (  736,  by  ^  1905,  p. 
224,  c.  249,  increasing  the  salary  of  justices  of 
the  Supreme  Court  and  of  the  District  Courts 
of  Appeal,  was  Inapplicable  to  persons  appointed 
to  fill  such  preliminary  term  as  justices  of  the 
District  Courts  of  Appeal,  under  Const,  art.  6. 
i  17,  prohibiting  the  increase  of  the  compensa- 
tion of  justices  of  the  SupreuM  Court  during 
their  term. 

6.  Statutes — ^EwACTMsara — Errscr — Time. 

St.  1905,  p.  224,  c.  249,  amending  PoL 
Code,  §  736,  by  raising  the  salaries  of  the  judges 
of  the  Supreme  Court  and  of  tbe  several  District 
Courts  of  Appeal,  having  been  passed  without 
an  emergency  clause,  was  of  no  force  until  60 
days  after  its  passage,  as  provided  by  PoL  Code, 
S  >i23,  so  that  it  did  not  apply  to  judges  of  the 
District  Courts  of  Appeal  ^pointed  after  such 
amendment  had  been  passed  and  approved  by  the 
Governor,  but  before  tbe  expiration  of  sudi  60 
days,  under  Const  art  6,  %  17,  made  applicable 
to  the  District  Courts  of  Appeal,  i»Y>hibitiug  the 
increase  of  the  salaries  of  justices  of  the  Su- 
preme Court  during  their  term. 
6.  Same — Ekactubnt — Foboc. 

Const  art.  4,  {  16,  declaring  the  procedure 
required  for  the  enactment  of  a  law.  has  no  ap- 
plication to  the  time  when  a  bill  duly  enactsd 
shall  become  operative  as  a  law. 
McFarland,  J.,  dissoiting. 

In  Bank.  Petition  by  Ralph  0.  Harrlsori 
(or  a  writ  of  mandate  against  E.  P.  Colgari* 
as  Controller  of  the  state  of  California. 
Writ  denied. 

See  81  Pac.  1010. 

Charles  W.  Slack,  for  petitioner.  XT.  S. 

Webb,  Atty.  Gen.,  for  respondent. 

SHAW,  J.  This  Is  an  original  proceeding 
in  this  court  to  compel  the  State  Controller 
to  Issue  a  warrant  on  the  state  treasury  in 
favor  of  the  plaintiff  for  his  salary  as  Jus- 
tice of  the  District  Court  of  Appeals  of  the 
Second  District  for  the  month  of  June.  190S. 
The  plalntltC  demanded  compensation  for 
that  month  at  the  rate  of  $8,000  a  year, 
which  the  defendant  refused.  The  proceed- 
ing Is  really  begun  <»  behalf  of  all  the 
present  Justices  of  the  District  Courts  of  Ap* 
I>eal  for  the  purpose  of  obtaining  a  determi- 
nation of  the  question  whether  the  annual 
salary  of  ttie  Incumbents  of  that  office,  aftw 
the  toking  effect  of  the  act  of  March  l^, 
1905,  and  prior  to  the  first  Mondi^  after  the 
first  day  of  January,  1907,  Is  $8,000.  or 
96,00a 

The  amendments  to  article  6  of  tbe  Con- 
stitution, adopted  at  the  genocal  election  on 
November  8,  1001  (St.  1905,  p.  xxxir),  es- 
tablished three  new  courts,  styled  District 
Courts  of  Appeal,  and  provided  that  there 
ahouM  be  three  Justices  of  each  oC  aald 
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courts.  It  farther  proTided  tbat  *Hheir 
terms  of  office  and  salaries  shall  be  the  same 
as  those  of  Josticee  of  the  Snpreme  Court," 
and  that,  "Upon  the  ratiflcation  by  the 
people  of  this  amendment,  the  Governor 
shall  appoint  nine  [wrsons  to  serve  as  Jus- 
tices of  the  District  Courts  of  Appeal  until 
the  first  Monday  after  the  first  day  of  Janu- 
ary in  the  year  1907.  *  *  •  At  the  elec- 
tion In  the  year  1906  nine  of  such  Justices 
shall  be  elected" — and  that  the  Justices 
so  elected  for  each  district  should  classify 
themselves,  so  that  one  should  go  out  of 
office  In  4  years,  one  In  8,  and  one  in  12  years 
from  Jannary,  1907.  At  the  time  this 
amendment  was  adopted  the  law  provided 
that  "the  annual  salary  of  each  Justice  of 
the  Supreme  Court  Is  six  thonsand  dollars.^ 
Pol.  Code,  S  736,  enacted  March  12,  1872, 
and  In  force  by  virtue  of  section  11,  art  22, 
of  the  Constitution  of  1879,  continuing  In 
force  "All  laws  relating  to  the  present  Judi- 
cial system  of  the  state."  The  Constitution 
also  then  contained  a  provision  In  section 
17  of  article  6,  which  was  continued  and 
made  also  applicable  to  the  Justices  of  the 
District  Conrts  of  Appeal  by  the  amendment 
that  the  compensation  of  the  Justices  of  the 
Supreme  Court  "shall  not  be  Increased  or 
diminished  after  their  election,  nor  during 
the  term  for  which  they  shall  have  been 
elected."  The  Governor  delayed  making  the 
appointments  of  Justices  of  the  District 
Courts  of  Appeal  until  April  10,  1905,  at 
which  time  he  appointed  nine  persons  to 
those  offices.  Including  the  plaintiff,  and  each 
of  them  Immediately  qualified  and  have 
ever  since  been  acting  as  such  Justices.  The 
act  of  March  18,  1905,  under  which.  In  con- 
nection with  the  provision  of  the  Constitu- 
tion first  above  quoted,  the  plaintiff  claims 
the  increased  salary,  la  as  follows: 

"Sec.  1.  Section  seven  hundred  and  thirty- 
six  of  the  Political  Code  of  the  state  of 
California  Is  hereby  amended  so  aa  to  read 
as  follows:  736.  The  annual  salary  of  each 
Justice  of  the  Supnmie  Court  is  eight  thou- 
sand dollars;  and  the  annual  salary  of  each 
Jnstlce  of  the  sereral  District  Courts  of  Ap- 
peal is  seven  thousand  dollars.'*  St  1905, 
p.  224,  c  249.  The  act  contained  no  emer- 
gency clause,  and  hence,  under  section  S23 
of  the  FoUtical  Code,  It  did  not  take  effect 
ai  Jaw  until  May  17,  1906,  fiO  days  after  Its 
passage.  Of  the  terms  of  the  seven  Justices 
of  the  Supreme  Court  in  office  at  the  time 
of  the  ratlflcatlDn  of  the  constitutional 
amendment  in  question,  two  will  expire  in 
January,  1007,  two  In  January,  1811,  and 
three  In  Jannary,  191S.  The  fbregolng  are 
the  principal  constitutional  and  statntoxy 
provisions  affecting  the  question  for  con- 
sideration. 

The  contention  of  the  plaintiff  Is  that  the 
latter  clause  of  the  amended  section  (Section 
736  of  tbe  Political  Code),  fixing  the  salaries  of 
the  Justices  of  the  District  Courts  of  Aiveal 
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at  $7,000,  Is  In  conflict  with  the  provision  of 
the  constitutional  amendment  of  1004,  to 
the  effect  that  the  salaries  of  those  Justices 
shall  be  "the  same"  as  those  of  the  Supreme 
Court  Justices,  and  is  therefore  void,  and 
the  only  effective  part  of  the  section  la  the 
provision  fixing  the  salaries  of  the  Justices 
of  the  Supreme  Court  at  $8,000;  that  this  In- 
crease of  the  salaries  of  Justices  of  the  Su- 
preme Court  by  virtue  of  the  last-mentioned 
constitutional  provision,  also  acts  upon  the 
salaries  of  the  Justices  of  the  District  Courts 
of  Appeal,  and  gives  a  like  increase  to  them: 
that  the  terms  of  the  latter  Justices  did  not 
begin  to  run  until  the  date  of  their  appoint- 
ment, April  10.  1905;  that  at  that  time  the 
amended  section  736,  aforesaid,  had  been 
passed  by  both  houses  of  the  Legislature  and 
approved  by  the  Governor,  and  nothing  re- 
mained to  make  It  effective  as  law,  except 
the  lapse  of  the  required  60  days  from  the 
time  of  Its  approval;  that  under  these  cir- 
cumstances the  salaries  of  the  Justices  of 
the  District  Courts  of  Appeal  must  be  deem- 
ed to  have  been  Increased  before  the  term 
for  which  they  were  appointed  had  begun, 
and  before  their  appointment,  and  not  dur- 
ing such  term  or  after  such  appointment; 
and  that  the  law,  so  construed,  does  not 
transgress  the  constitutional  restriction  upon 
an  Increase  of  salaries,  and  It  therefore  be- 
came applicable  to  the  newly  appointed  Jus- 
tices as  soon  as  It  took  effect,  although  the 
latter  event  happened  after  the  terms  began. 

1.  Under  the  constitutional  prohibition  of 
any  Increase  in  the  salaries  of  Justices  of 
the  Supreme  Court  after  their  election  or 
during  the  term,  it  Is  Impossible  for  the  Leg- 
islature to  increase  the  salary  of  any  Justice 
of  that  court  until  January. .  1907.  Such 
salary  could,  of  course,  be  changed  at  any 
time  by  means  of  a  constitutional  amend- 
ment Such  an  amendment  is  to  be  submit- 
ted for  adoption  at  the  general  election  in 
1906.  But  even  if  adopted.  It  does  not  pur- 
port to  affect  salaries  which  become  due  in 
the  meantime,  and  In  any  event  it  does  not 
affect  the  present  question.  The  salary  of 
each  Justice  Is,  and  wlthout.8nch  amendment 
will  continue  to  be  daring  his  present  term, 
$6,000  a  year.  The  amendment  If  adopted, 
will  change  it  for  the  time  elapsing  after 
its  adoption,  but  not  before.  What  then, 
are  the  salaries  of  the  Justices  of  the  Sn- 
preme Court  to  which  those  of  the  District 
Court  Justices  must,  for  the  present,  con- 
form? Clearly  not  tbe  salaries  which  may 
hereafter  be  payable  under  the  amended 
statute  when  a  new  term  of  some  of  the 
Justices  of  the  Supreme  Court  shall  have 
begun,  but  the  present  salaries  now  allowed 
and  paid  to  them  by  law.  The  Justices  of 
the  district  courts  can,  upon  tiieir  own 
theory,  claim  nothing  under  the  provision 
expressly  made  for  them  by  the  amending 
statute  but  only  by  virtue  of  the  dausif 
whicb  acts  directly  ivon  the  office  of  Jub 
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tice  of  the  Supreme  Court  The  ptiipose 
of  the  constitutional  proTiaion  that  the  sala- 
ries of  the  Justices  of  the  respective  courts 
should  be  the  same  was,  presumably,  to  pre- 
serre  a  similar  staodaDd  of  capacity  In  the 
two  courts.  It  could  not  have  been  intended 
that  a  law  raising  the  salaries  of  Justices  of 
the  Supreme  Court,  but  Inoperative  as  to 
present  Justices,  owing  to  the  prohibition  of 
an  Increase  during  their  terms,  should,  never- 
theless, be  operative  in  the  meantime  upon 
the  Justices  of  the  District  Courts  of  Appeal, 
who  are  not  referred  to  therein,  and  who  can 
talce  only  under  the  provision  operative  upon 
the  Justices  of  the  Supreme  Court  who  may 
he  hereafter  elected.  The  effect  of  the  stat- 
ute upon  the  Justices  of  the  Dlstrtce  Courts  of 
Appeal  being  secondary  only,  and  dependent 
on  its  first  having  some  actual  application  to 
some  at  least,  of  the  Justices  of  the  Supreme 
Court,  It  must,  for  the  time  being,  be  held 
Inoperative  upon  all  alike.  It  must  be  taken 
In  connection  with  the  constitutional  limita- 
tions upon  such  legislation,  and  the  two 
must  be  harmonized,  If  possible.  Bo  far  as, 
by  Its  language,  It  would  appear  to  apply 
to  existing  terms  and  present  Incnmbeuts, 
It  is  unconstitutional  and  void.  To  make 
the  two  harmonious,  and  give  the  statute 
some  effect,  it  must  be  read  as  if  it  declared 
that  "the  annual  salary  of  each  Justice  of 
the  Supreme  Court  hereafter  elected  to  a 
regular  term  shall  be  eight  thousand  dol- 
lars." The  amended  section,  applying  in 
terms  to  the  Supreme  Court  Justices,  al- 
though an  existing  statute.  Is  not  In  force, 
because  there  Is  no  subject  upon  which  It 
can  constitutionally  operate.  It  remains  In 
abeyance,  and  must  so  remain  until  the  be- 
ginning of  the  next  ensuing  regular  term 
of  the  office 'of  Justice  of  the  Supreme  Court 
In  the  meantime  the  only  effective  law  fix- 
ing the  salaries  of  Justices  of  the  Supreme 
Court  Is  the  original  section  736  of  the  Polit- 
ical Code,  fixing  them  at  $6,000  a  year, 
and  to  this  the  Justices  of  the  District 
Courts  of  Appeal  must,  in  the  meantime, 
conform,  in  order  that  their  salaries  shall 
be  the  same  as  those  of  the  Justices  of  th« 
Bnpreme  Court 

2.  We  are  farther  of  the  opinion  that  the 
Itrellmlnary  term  of  the  office  of  Justice  of 
the  Dtstrtct  Court  of  Appeal  began  to  run 
as  soon  as  that  office  was  created  by  the  adop- 
tion of  tbe  amendment  of  1904  to  the  Con- 
stltntlon.  Immediately  upon  the  taking  ef- 
fect of  the  amendment;  and  without  any  re- 
gard whatever  to  the  appointment  of  any  per- 
Km  as  Justice  Uiereof,  the  District  Courts 
of  Appeal  became  existing  courts  to  whldi 
appeals  could  be  taken,  and  tbe  offices  of 
Justices  thereof  became  existing  offices  to 
which  persons  could  be  appointed.  A  pre- 
liminary term  extending  to  January  7,  1907, 
immediately  began  to  run,  and  vacandea 
In  the  offices  were  at  mce  created.  These  va- 
cancies might  have  been  filled  at  any  time 
tlunatter  by  tlie  awf^tment  <tf  pwMDS  to 


hold  tlie  respective  offices  for  the  tmexpired 
part  of  the  preliminary  ta'ms  then  mimluK. 
Thwe  would  have  been  no  serious  contention 
that  this  preliminary  period  did  not  constitute 
a  term,  If  a  time  had  been  expressly  mention- 
ed for  it  to  begin,  or  If  It  had  been  designated 
as  a  "term"  in  the  amendment  The  effect 
however.  Is  tbe  same.  The  office  began  to 
exist  at  a  time  fixed,  namely,  upon  the  ratifi- 
cation of  the  amendment ;  the  end  of  tbe  time 
of  service  of  the  first  appointees  was  fixed; 
and  this  constituted  a  *term"  In  fact  as 
effectually  as  if  it  had  been  called  by  that 
name.  If  we  should  concede  that  the  In- 
crease could  apply  to  the  Justices  of  the 
District  Courts  before  it  l}ecame  applicable 
to  any  Justice  of  the  Supreme  Court,  and 
should  then  hold,  as  here  contended,  that  the 
term  did  not  begin  to  run  until  there  was  an 
appointee,  It  would  follow  that  the  conditions 
would  have  been  such  that  the  Governor  could 
have  so  arranged  the  time  of  making  tbe 
several  appointments,  with  respect  to  the  pas- 
sage of  the  act  that  some  of  the  Justices 
wonld  be  «itltled  to  the  Increased  salary 
and  others  wonld  not  or,  by  an  early  appoint* 
ment  could  have  prevented  any  of  them  from 
receiving  It.  or,  by  deferring  all  anMintments 
until  after  May  17th,  could  have  secured  It  to 
all  of  than.  And  this  possibility  might  have 
Induced  some  ccmcert  of  action  between  him 
and  the  members  ot  tbe  Leglslatore,  and  tbe 
attempt  to  exercise  improper  Influences  by 
expectant  candidate  for  tbe  offices.  We  are 
far  from  supposing  that  such  things  would  or 
could  have  done  or  attempted  by  any  of  the 
persons  concerned.  But  restrictions  of  this 
character  are  made  with  a  view  to  preventing 
such  conduct  under  any  possible  administra- 
tion or  circumstances,  and  must  be  construed 
accordingly.  It  Is  only  with  respect  to  the 
effect  upon  the  proper  construction  of  the 
provision  that  we  m«ttiOQ  these  possibilities. 
They  furnish  as  weighty  reasons  for  the  ap- 
plication of  the  restriction  to  the  prdlmlnary 
term,  and  for  holding  that  tbat  term  began 
with  the  office  rather  than  wKb  tbe  appoint 
ment  of  an  incumbent  thereto,  as  those  as- 
signed tor  the  application  lliereof  to  the 
regular  terms.  In  State  t.  Parker,  80  La. 
Ann.  1183,  in  considering  a  statute  creating 
an  office  with  a  regular  term  to  be  filled  by 
appointment  but  not  fixing  tbe  time  of  its 
commencement  tiie  court  says:  '*The  'office* 
commenced  its  existence  on  the  Otb  of  Mardi, 
1870,  and  in  the  absence  of  provisions  to  tbe 
contrary,  ss  an  incident  thereto,  tbe  term' 
commoiced  at  the  same  time  ^t  the  office 
did.  There  is  no  mon  reason  for  saying  tbat 
the  commencement  of  tiie  teem  was  suspended 
until  there  was  an  appointee  than  there  Is 
for  saying  that  the  existence  or  commence- 
tamt  of  fba  office  itself  was  suspended. 
Neither  the  existence  of  tbe  office  nor  the 
running  of  ttie  tma  depended  upon  the  ap- 
pointment of  an  occupant"  The  Justices 
were  appointed  to  serve  for  tbe  unexpired 
part  of  the  prellnrinary  term  tot  which  they 
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were  appointed.  It  Is  a  settled  mle  regard- 
ing such  restrictions  that  tbey  forbid  any 
increase  during  a  term,  regardless  of  the 
fact  that  different  persons  may  successively 
hold  for  Buccessive  parts  of  the  term,  so  that 
one  who  Is  elected  or  appointed  after  a  part  of 
such  term  has  expired  cannot  have  an  In- 
crease  made  after  the  term  began,  though 
prior  to  his  election  or  appointment.  Larew 
T.  Newman,  81  Cal.  S90,  23  Pac.  227 ;  Storke 
T.  Goux,  129  Cal.  6^,  62  Pac.  68.  The  effect 
Is  that  no  justice  of  the  District  Court  of 
Appeal  serrlDg  any  part  of  the  preliminary 
term,  Is  entitled  to  more  than  $6,000  a  year, 
no  matter  when  the  first  appointment  for 
such  term  was  made.  In  Brodle  r.  Campbell, 
17  Cal.  18,  a  case  where  the  law,  creating  the 
office  of  district  judge,  fixed  a  preliminary 
t^m  to  be  filled  by  appointment,  to  be  follow- 
ed by  a  regular  term  of  six  years,  but  fixed 
no  time  fw  the  b^inalng  of  the  regular  term, 
nor  for  the  ending  of  the  preliminary  term, 
except  by  the  rather  indefinite  provision  that 
the  first  appointee  should  bold  "till  the  next 
general  election,  when  a  judge  shall  be  elected 
by  the  qualified  voters  of  the  district,"  It 
was  held  that  the  term  of  the  first  appblntee 
ended,  and  that  of  the  duly  elected  successor 
began,  on  the  day  when  the  successor  qualified 
as  such.  The  case  was  decided  upon  the 
peculiar  language  of  the  act,  and  we  do  not 
think  it  applicable  to  the  point  we  are  now 
considering. 

3.  If,  however.  It  Is  conceded  that  the  re- 
spective terms  of  the  respective  Justices  of 
the  District  Courts  of  Appeal  ending  In  Jan- 
D8IT,  1907,  did  not  begin  until  they  were 
respectively  appointed,  we  are,  nevertheless, 
of  the  opinion  that  the  amended  section  736 
of  the  Political  Code  does  not  affect  their 
salaries  during  that  term.  The  decisions  are 
uniform  In  this  state,  that,  until  the  time  ar- 
rives when  It  Is  to  take  effect  and  be  In  force, 
a  statute  which  has  been  passed  by  both 
houses  of  the  Legislature  and  approved  by 
the  Governor  has  no  force  whatever  for  any 
purpose,  and  all  acta  purporting  to  have  been 
done  under  It  prior  to  that  time  are  void. 
People  V,  Johnston,  6  Cal.  674;  Miller  v.  Klst- 
er,  68  Cal.  145,  8  Pac.  813;  Santa  Cruz  W.  Co. 
v.  Kron.  74  Cal.  223, 15  Pac.  772.  The  amend- 
ed section  736,  Increasing  the  salaries  of  Jus- 
tices of  the  Supreme  Court,  did  not  become 
law,  or  have  any  effect,  until  May  17,  1905. 
It  Is  admitted  that  prior  to  that  time  the 
respective  Justices  of  the  District  Courts  of 
Appeal  received  and  were  entitled  to  a  salary 
at  the  rate  of  only  $6,000  a  year.  To  allow 
them  a  salary  of  $8,000  a  year  from  and  after 
that  time  would  be  to  Increase  their  salary 
during  the  term  for  which  they  were  appoint- 
ed, and  by  a  statute  which  did  not  become 
law  until  after  that  term  began.  It  is  said  In 
support  of  the  plalnttCTs  theory  on  this  point 
that  the  purpose  of  the  constitutional  in- 
hibition was  solely  to  prevent  the  possibility 
of  an  officer  using  the  power  and  Influence  of 
hlg  offldal  position  to  obtain  an  Increaae  of 


compensation  after  his  term  begins,  and  tha^ 
as  this  could  not  be  done  where  the  steps 
necessary  to  the  passage  of  such  a  law  are 
complete  before  the  term  baa  begun,  the  pro- 
hibition should  not  be  applied  to  such  a  stat- 
nta  It  cannot  be  truly  said  that  this  wa» 
the  sole  purpose  of  the  prohibitory  clanneL 
We  have  seen  that  It  would  be  possible  for 
such  an  Increase  to  be  made  by  arrangement 
with  the  appointing  power  and  the  L^fs- 
lature,  at  the  Instance  of  candidates  who  have 
been  assured  of  their  appointments  and  for 
their  benefit,  and  that  this  also  furnishes  a 
reason  for  the  prohibition.  It  is  true  tha^ 
so  far  as  this  object  is  concerned,  the  restric- 
tion could  easily  have  been  evaded  In  the 
present  instance,  conceding  that  the  term 
bad  not  begun,  by  including  In  the  statute  a 
clause  making  It  take  effect  Immedlatriy. 
The  fact  that  this  was  not  done,  and  that  there 
was  at  least  a  reasonable  expectation  that  the 
appointments  would  be  made  before  the 
amendment  to  the  Code  would  be  In  forces 
raises  a  strong  presumption  that  the  Iiegisla- 
ture  did  not  suppose  that  the  act  would  affect 
the  salaries  of  the  appointees  If  there  was  do 
emergency  clause,  and  did  not  desire  that  It 
should.  But  In  any  event  the  ConstItntl<m 
plainly  forbids  an  Increase  during  the  tern^ 
and  no  exertion  Is  made  In  favor  of  a  law 
passed  before  the  term  b^ins,  but  not  bi 
force  until  afterwards.  We  cannot  bold  It 
inapplicable  to  the  present  law  merely  for  the 
reason  that  one  of  the  grounds  which  may 
have  induced  Its  Insertion  In  the  ConstltutloD 
Is  not  applicable  to  the  present  case,  par- 
tlcularly  where  the  othw  grounds  would  ox 
might  be  peculiarly  applicable.  The  provi- 
sions of  our  Constitution  are  therein  expresa 
ly  declared  to  be  mandatory  and  prohibitory- 
The  case  of  Stuhr  v.  Hoboken,  47  N.  J.  Law. 
147,  which  holds  the  contrary  with  respect  t» 
a  similar  prohibition  contained  In  a  city  char^ 
ter,  is  not  a  very  well-considered  case,  la  not 
consistent  with  the  decisions  of  this  court 
above  cited  that  a  statute  not  tn  force  Is  abso- 
lutely Ineffective,  and  does  not  meet  with 
our  approval.  There  Is  nothing  In  section  1ft 
of  article  4  of  the  Constitution  to  the  effect 
that  an  act  of  the  Legislature  is  of  any  force 
before  the  time  when  it  is  declared  to  be  in 
force  by  the  statute  Itself.  That  section 
merely  declares  what  procedure  is  required 
for  the  enactment  of  a  law,  and  does  not 
attempt  to  specify  the  time  when  the  bill 
thereby  enacted  shall  pass  to  the  state  of 
an  operative  law. 

The  petition  for  a  peremptory  writ  of  man- 
date is  denied 

We  concur:  BEATTT,  C.  J.;  LORIGAK, 
J.;  VAN  DYKE,  J.;  HENSHAW,  J. 

ANGELLOTTI,  J.  (concurring).  I  concur 
In  the  Judgment.  While  I  am  entirely  satis- 
fied that  under  the  existing  law  no  justice 
of  the  Supreme  Court  now  in  office  can  re- 
ceive the  Increase  of  salary  provided  for  bj 
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Khe  Rniendment  to  section  736  of  the  Politi- 
cal Code  during  the  term  for  -which  he  was 
elected,  and  that  consequently,  until  January, 
1907,  there  can  be  no  Justice  of  said  court 
who  will  actually  receive  more  than  56,000  per 
anuum,  I  am  not  satisfied  that  this  fact  aloue 
■would  bar  the  present  justice  of  the  District 
Courts  of  Appeal  from  receiving  the  Increas- 
ed salary.  If  the  act  Increasing  the  salary  had 
gone  Into  effect  prior  to  their  appointment, 
and  prior  to  the  commencement  of  the  term 
for  which  they  were  appointed.  If  the 
amendment  to  section  730  of  the  Political 
Code  Is  a  valid  enactment  at  all,  it  un- 
doubtedly fixes  the  legal  salary  of  Justices 
of  this  court  at  |8,000  per  annum,  and  the 
mere  fact  that  other  provisions  preclude  any 
■  i-esent  member  of  this  court  from  receiving 
the  increase  during  his  term  does  not  make 
It  any  the  less  true  that  $8,000  Is  the  salary 
fixed  by  law  for  Justices  of  the  Supreme 
Court  The  Constitution  provides  that  the 
salaries  of  Justices  of  the  District  Courts  of 
Appeal  "shall  be  the  same  as  those  of  Justices 
of  the  Supreme  Court,"  and  It  may  well  be 
contended  that  by  virtue  of  this  provision 
any  Justice  of  the  District  Court  of  Appeal, 
elected  or  appointed  after  the  taking  effect 
of  the  amendment,  and  whose  term  of  office 
commences  after  such  taking  effect,  would  be 
entitled  to  receive  the  legal  salary  fixed  there- 
by— in  other  words,  that  such  amendment 
acts  equally  and  uniformly  upon  Justices  of 
the  Supreme  Court  and  Justices  of  the  Dis- 
trict Courts  of  Appeal,  and  applies  to  all 
Justices  of  either  court  who  are  elected  or 
appointed  for  a  new  term  after  the  amenda- 
tory act  became  a  law.  I  am,  however,  fully 
satisfied  that  the  term  for  which  the  present 
Justices  of  the  District  Courts  of  Appeal  were 
appointed  commenced  with  the  adoption  of 
the  constitutional  amendment,  and  therefore 
before  the  act  Increasing  the  salaries  was  en- 
acted by  the  Legislature.  The  Constitution 
prohibiting  an  increase  of  salary  during  the 
term  for  which  tney  were  appointed,  legisla- 
tion subsequent  to  the  commencement  of  the 
term  could  not  affect  them. 

I  am  also  satlsBed  that,  Inasmuch  aa  the 
law  fixing  the  salary  did  not  take  effect  until 
after  the  Justices  were  actually  appointed 
by  the  Governor,  It  could  not  operate  to  af- 
fect them.  The  salary  fitted  by  law  at  the 
time  of  tiieir  appointment  was  only  ?6,000, 
and  this  could  not  be  subsequently  Increased 
as  to  them,  except  by  constitutional  amend- 
ment. 

I  concur  In  all  that  is  said  in  the  opinion 
as  to  these  two  grounds,  and  therefore  con- 
cur in  the  Judgment  denying  the  petition  for 
a  writ  of  mandate. 

McFARLAND,  J.  (dissenting).  I  dissent, 
and  think  that  petitioner  ia  entitled  to  a  salary 
of  $8,000  per  annum.  My  views  on  the  sub- 
ject are,  briefly,  these: 

The  Constitution  provides  that  tbe  salaries 
of  Justices  of  tbe  District  Courts  of  Appeal 
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"shall  be  the  same  as  those  of  Justices  of  the 
Supreme  Court,"  and  by  the  act  of  March  18, 
1005,  It  Is  enacted  that  "tbe  annual  salary  of 
each  Justice  of  the  Supreme  Court  Is  $8,000.'* 
There  is  no  doubt,  therefore,  that  the  annual 
salary  of  Justices  of  the  Supreme  Court  as 
fixed  by  law  Is  $8,000,  leaving  out  of  view, 
for  the  present,  the  proposition  that  certain 
Individual  Justices  may  be  precluded  from  re- 
ceiving that  amount  on  account  of  the  pro- 
vision that  the  salaries  of  Justices  "shall 
not  be  increased  or  diminished  after  their 
election  nor  during  the  term  for  which 
they  shall  have  been  elected."  The  whole 
law  existing  to  day  touching  the  sal- 
aries of  JusOces  of  the  Supreme  Court  com- 
menced with  the  adoption  of  the  Constitution 
of  1878.  This  Constitution  deals  with  the 
whole  subject  of  the  salaries  of  Justices  and 
Judges  of  the  new  courts  which  It  creates, 
and  necessarily  covers  that  whole  subject; 
and,  of  course,  statutes  about  the  salaries  of 
Justices  of  former  courts  are  no  longer  of  any 
significance.  As  to  the  salaries  of  the  Judges 
of  the  new  superior  courts,  Its  provision  Is 
that  "until  otherwise  changed  by  tbe  Legis- 
lature the  superior  court  Judges  shall  receive 
an  annual  salary  of  $3,000  each."  But  the 
provision  as  to  salaries  of  Justices  of  the 
Supreme  Court  Is  materially  different  It 
Is  that  "during  the  term  of  the  first  Judges 
elected  under  this  Constitution  the  annual 
salaries  of  the  Justices  of  the  Supreme  Court 
shall  be  $6,000  each."  It  does  not  provide 
that  such  salaries  shall  continue  until  other- 
wise provided  by  the  Legislature.  It  does 
not  provide  at  all  for  salaries  of  Justices  who 
shall  be  elected  after  the  first  term.  It  leaves 
that  for  the  Legislature,  whose  duty  it  was 
to  provide  for  the  salaries  of  said  future 
Justices.  The  Legislature,  however,  neglect- 
ed that  duty  until  March  18,  1905.  And 
when,  at  the  last-named  date,  the  Legislature 
did  perform  that  duty  by  fixing  the  salary  at 
$8,000,  the  salary  was  not  thereby  "In- 
creased." It  simply  for  tbe  first  time  fixed 
the  salary,  not  by  Increasing  an  existing 
salary,  for  there  was  none,  but  by  remedying 
the  former  neglect  to  fix  any  salary  at  all. 
The  fact  that,  from  the  time  when  the  pro- 
vision of  the  Constitution  as  to  tbe  salaries 
of  the  first  Justices  ceased,  the  state,  without 
any  law  on  the  subject,  paid  tbe  Justices  cer- 
tain compensation,  does  not  in  any  way  af- 
fect the  validity  of  the  alwve  views. 

This  subject  would,  of  course,  be  a  delicate 
one  for  the  Justices  of  this  court  to  handle. 
If  their  salaries  were  Involved;  but  the  case 
at  bar  involves  only  the  salaries  of  Justices 
of  the  District  Courts  of  Appeal.  It  may  be 
noticed,  however,  that  the  opposite  view 
would  leave  the  salaries  of  the  District  Aj>- 
pellate  Justices  In  confusion  for  many  years, 
unless  tbe  people  next  year  adopt  a  pending 
constitutional  amendment  According  to  the 
prevailing  opinion,  those  Justices  are  not  to 
receive  the  salary  fixed,  generally,  by  law  as 
the  salary  of  the  Justices  of  the  Supreme 
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court,  bat  only  such  snlar;  as  the  latter  Justi- 
ces are  actually  receiving  under  the  provision 
against  increasing  salaries.  Does  that  mean 
the  salary  which  a  majority  of  such  Justices 
are  receiving,  or  the  salary  which  any  of 
them  are  receiving?  In  January,  1007,  there 
will  he  two  newly  elected  Justices  of  the 
Supreme  Court  who  will  not  be  subject  to  the 
provision  against  increasing  salaries,  and 
they  wilt  undoubtedly  he  entitled  to  the  $8,000 
salary.  But  at  that  time  the  other  five  mem- 
bers of  this  court  will,  under  the  rule  an- 
nounced, be  entitled  to  only  f6,000;  and  at 
that  time  will  the  newly  elected  Justices  of 
the  district  courts  of  appeal  be  entitled  to 
the  $8,000  received  by  two  of  the  Supreme 
Court  Justices,  or  will  they  be  deprived  of 
the  $8,000  until  1»11,  when  a  majority  of  the 
Supreme  Court  Justices  will  be  entitled  to 
receive  the  $8,000?  In  my  opinion  the  Con- 
stitution clearly  intends  that  after  the  ex- 
piration of  the  term  of  the  first  Justices  of 
the  Supreme  Court  the  entire  matter  of  their 
salaries  shall  rest  with  the  Legislature,  sub- 
ject only  to  the  provision  that  after  the  Ijegia- 
lature  had  once  fixed  the  salary  any  increase 
which  it  should  afterwards  make  should  not 
affect  those  already  in  office  durii^  their 
terms. 
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LOOMIS  T.  LOOMIS  et  al.  (B.  S*.  8,4^.) 
(Supreme  Court  of  California.  Oct.  14,  1005.) 

1.  HouESTEAD  —  Sdbvivobsbif— ConviTANca; 
BT  Husband. 

In  the  absence  of  the  abandoDment  of  a 
homestead  by  the  concurrent  act  of  both  partiea 
ID  the  mode  preucribed  by  Civ.  Code,  §f  1242, 
1243,  the  wife  l>eing  mtitled  to  tlie  property 
absolutely  in  case  she  survived  her  husband, 
a  deed  to  the  property  executed  to  her  by  the 
husband  alone,  in  consideration  of  her  promise 
to  preserve  the  property  for  the  husband's 
tirother  after  her  death,  conveyed  nothing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Gent.  Dig.  Homestead,  f  182.] 

2,  Tbttsts— Cbeatioct. 

Where  a  husband's  separate  deed  to  his 
wife  of  property  occupied  by  them  as  their 
liomestead,  in  consideration  of  her  promise  to 
hold  the  same  for  another  after  her  death,  did 
not  increase  the  wife's  estate  in  the  property 
on  her  surviving  her  husband,  she  did  not  hold 
the  same  under  a  conatructive  trust,  under  Civ, 
Code,  S  2224,  creating  a  constructive  trust  in 
property  "acquired  by  fraud." 
8.  Homestead— I NCUMBBANCE. 

The  title  to  homestead  property  vested 
Jointly  in  husband  and  wife  cannot,  during 
the  lives  of  both,  be  conveyed,  incumbered  or 
impaired  in  favor  of  a  third  party,  except  by  a 
single  written  InstmmeDt  executed  and  ac- 
knowledged personally  by  both  husband  and 
wife,  as  provided  by  Civ.  Code,  §S  1242,  1243. 

[Bd.  Note. — For  cases  In  point,  see  voi.  25, 
Cent.  Dig.  Homestead,  S  203.] 
4.  Tbtjots— Cbeation.  ^„^.,.  — I- 

A  letter  written  by  a  widow  to  the  brother 
of  her  deceased  husband,  that  her  home  was  a 
gift  to  her,  with  a  promise  that,  when  she  was 
tlirough  with  it,  it  should  be  given  to  the  broth- 
er, was  insufficient  to  create  an  express  trust 
in  the  property  for  the  brother's  benefit,  under 
Civ.  Code,  S  ^^22,  providing  that  a  voluntary 


trust  is  created  by  any  wrads  IndltaitJng.  with 
reasonable  certainty  an  acceptance  of  the  trust 
or  an  acfaiowledgment  made  on  a  sufficient  con- 
Bideration  of  Ita  exlateace  and  the  subject  there- 
of. .1 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
M.  C.  Sloss,  Judge. 

Action  by  Hannah  Ann  Loomls  against  E. 
H.  Loomls  and  others.  From  a  Judgment 
denying  a  portion  of  the  relief  demanded, 
and  from  an  order  denying  plaintiff's  motion 
for  a  new  trial,  she  appeals.  Reversed. 

R.  E.  Bagland  and  E.  A.  Brldgford,  for 
appellant  Joseph  Hutchinson,  FranlE  Otis, 
and  W.  B.  Treadwell,  for  respondents. 

ANOELLOTTI,  T.  TUs  action  was  brooght 
by  plalntltr  to  quiet  her  title  to  a  parcel  of 
real  property  In  San  Francisco,  found  to  be 
of  the  value  of  $5,000,  and  to  have  declared 
void,  upon  the  ground  that  the  execution  of 
the  same  was  procured  by  nndue  Influence, 
a  certain  deed  execnted  by  her  to  defendant 
Mary  Hawlciy,  In  trust  to  receive  the  rents 
and  profits  of  the  property,  to  pay  therefrom 
the  taxes,  Insnrancer  and  r^alrs,  and  to 
pay  the  balance  thereof  to  the  use  of  plain- 
tiff during  her  life,  and  upon  ber  death  "to 
convey  the  said  property  In  fee  simple  ah* 
solnte"  to  one  E.  H.  Loomls.  The  trial 
court  fbund  against  plalntifT  upon  her  al- 
l^atlons  of  undue  Influence  but  determined 
that  the  deed  of  trust  was  void  under  the 
decision  of  this  court  in  Estate  of  Fair,  132 
Cal  523,  60  Pac.  442.  64  Pac.  1000,  84  Am.  St 
Rep.  7a  The  correctness  of  this  determlna- 
tion  is  not  disputed  here.  The  trial  court, 
however,  found  that,  notwithstanding  the  In- 
vaildl^  of  said  deed  of  trust,  plaintiff  was 
not  the  owna  of  any  Interest  in  said  land 
other  than  an  estate  for  her  life  therein, 
and  ttiat,  subject  to  said  estate  for  life,  de- 
fendant B.  H.  Loomls  was  the  owner  of 
"an  estate  In  fee  In  rmalnder  of  said  prop- 
erty, commencing  at  the  death  of  said  plain- 
tiff."  Judgment  having  been  entered  ac- 
cordingly, the  plaintiff  appeals  from  the 
whole  of  the  Judgment,  except  that  portion 
thereof  relating  to  the  Invalidity  of  the  deed 
of  trust,  and  also  from  an  order  denying  her 
motion  for  a  new  triaL 

The  theory  of  counsel  for  defendant 
Loomls,  adopted  by  the  learned  Judge  of 
the  court  below,  appears  to  be  that  by  rea- 
son of  a  certain  transaction  between  plain- 
tiff and  her  husband,  Barney  Loomls,  on 
January  6,  1900,  plaintiff  received  said  prop- 
er^ from  her  husband,  solely  in  trust  to  re- 
ceive the  rents  and  profltB  of  tiie  same  during 
her  life,  and  that  upon  her  death  the  said 
property  should  vest  In  fee  In  said  E.  H. 
Loomls,  a  brother  of  her  husband.  The 
transaction  In  question,  viewed  In  the  light 
of  the  evidence  most  favorable  to  defendant, 
was  as  follows,  viz.:  On  January  6,  1900, 
the  husband,  Barney  Loomls,  executed  and 
delivered  to  plaintiff  what  purported  to  he 
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an  absolute  conveyance  of  said  property, 
which  purported  to  be  made  in  consideration 
«f-  loTo  and  affection.  This  deed  was  In 
fact  executed  by  the  bnsband  only  upon  the 
promise  of  bla  wife  that  she  would  contract 
"ta  reserve  this  property  for  my  brother." 
The  wife  agreed  to  this,  and  thereupon  drew 
op  and  signed  a  writing  wherein  she  stated, 
according  to  the  evidence  of  a  witness  who 
was  present,  the  writing  not  being  produced, 
**tliat  she  would  r«erve  and  hold  this  prop- 
ttfy  for  the  brother  of  her  husband."  On 
February  2,  1900,  the  said  husband  died. 
On  February  5,  1900,  she  wrote  a  letter  to 
said  brother,  in  which,  after  speaking  of  the 
death  and  burial  of  her  husband,  she  said: 
"This  home  Is  a  gift  to  myself  with  the 
promise  that,  when  I  am  through  with  It,  It 
shall  be  given  to  his  brother,  Edwin,  who 
proved  himself  the  best  friend  to  him  he 
ever  found.'*  On  February  16,  1900,  she  ex- 
ecuted the  void  deed  of  trust,  hereinbefore  re- 
ferred to,  Indicating  her  understanding  of  the 
terms  and  conditions  upon  which  she  had 
reoRived  the  deed  from  her  husband.  It  Is 
claimed  by  defendants  that  the  foregoing 
evidence  sufficiently  shows  a  constructive 
trust,  in  accord  with  the  doctrine  of  Brison 
T.  Briaon,  90  Cal.  323,  27  Paa  186,  Hayne 
T.  Hermann,  97  Gal.  259,  32  Pac.  171,  and 
similar  cases,  relatllig  to  transactions  be- 
tween husband  and  wife.  It  Is  said  by  coun- 
sel for  defendants  that  it  Is  the  settled  law 
of  this  state,  under  the  decisions,  that,  wh^e 
a  husband  conveys  property  to  his  wife,  up- 
on a  prior  or  contemporaneous  promise  by 
her  to  hold  the  property,  in  whole  or  In  part, 
for  the  l)eneflt  of  another,  the  law  fastens 
upon  her  a  constructive  trust  for  the  dis- 
position of  the  property  in  accordance  with 
the  promlsfe  It  may  be  conceded  here  that 
the  rule  Is  correctiy  stated  by  counsel,  and 
that  the  evidence  set  forth  above  Is  sufficient 
to  bring  the  transaction  of  January  6,  1900, 
within  the  operation  of  that  rule.  As  to  this. 
It  Is  unnecessary  to  express  an  opinion,  in 
▼lew  of  other  facts  presented  by  the  record, 
which  make  the  rule  contended  for  inapplica- 
ble here. 

The  record  shows  that  on  that  day  the 
premises  In  question  constituted  the  duly 
selected  and  recorded  homestead  of  the  plaln< 
tiff  and  her  husband.  It  does  not  appear 
whether  the  property  was  community  prop- 
erty, or  the  separate  property  of  either 
spouse,  but  owing  to  the  fact,  alleged  by  the 
pleadings,  established  by  the  evidence,  and 
found  by  the  trial  court,  tliat  the  wife  had 
on  February  18,  1881,  regularly  selected  the 
premises  as  a  homestead,  and  that  the  hus- 
band on  March  14,  1899,  did  the  same,  and 
there  being  no  Intimation  that  the  home- 
stead so  selected  had  ever  been  abandoned, 
It  la  unquestioned  that  on  Januaiy  0,  1900. 
the  property  constituted  the  homestead  of 
the  parties,  selected  either  from  the  communi- 
ty property,  or  from  the  separate  property 
of  the  person  selecting  or  Joining  ta  the 
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selection  of  the  same.  Vniee  these  dream- 
stances  It  cannot  be  doubted  tliat  It  was  then 
of  such  a  character  that  it  would,  unless 
Bobeequently  abandoned ,  by  the  concurrent 
act  of  both  parties,  vest  absolutely  on  the 
death  of  either  husband  or  wife  in  the  sur- 
vivor. In  the  absence  of  such  abandonment, 
which  could  only  be  effected  by  the  mutual 
concurrent  act  of  the  parties,  in  the  mode 
prescribed  by  law  (sections  1242,  1243,  Civ. 
Code),  the  law  gave  the  homestead  property 
absolutely  to  the  wife  in  the  event  that  she 
survived  her  husband.  Her  husband  could 
not  affect  her  right  in  this  regard  by  any  in- 
strumrat  which  he,  acting  alone,  could  exe- 
cute. It  Is  true  that  it  has  been  held  that  a 
husband  may,  by  deed  executed  by  himself 
aloue.  convey  his  tiUe  to  the  homestead 
property  to  his  wife,  subject  to  the  home- 
stead (Burkett  T.  Burkett.  78  Cal.  310,  20 
Pac.  715,  3  L.  R.  A.  781,  12  Am.  St  Rep.  58; 
In  re  Lamb,  95  Cal.  397,  405,  30  Pac.  668) ; 
but  such  a  conveyance  cannot  affect  the 
homestead  character  of  the  estate,  nor  can 
It  prejudicially  affect  the  wife's  right  of  sur- 
vivorship thereunder.  A  wife  cannot  be  held 
to  acquire,  under  such  a  deed,  any  right  or 
Interest  in  the  property  described  therein 
that  she  already  has  under  the  law,  and  her 
absolute  right  to  succeed  to  such  property  In 
the  event  of  her  husband's  death  la  such  a 
right  When,  therefore,  the  husband  died 
before  her,  the  property  vested  absolutely 
In  her  under  the  homestead  laws,  and  the 
husband's  deed  added  nothing  to  her  title. 
Whatever  interest  had  been  conveyed  by  that 
deed,  the  homestead  subject  to  which  the 
conveyance  had  been  made  had  taken  all  of 
the  property,  and  left  nothing  to  be  af- 
fected by  such  deed.  From  the  moment  of 
her  husband's  death,  she  held  nothing  under 
such  deed.  Under  these  circumstances,  It 
follows  that  there  was,  subsequent  to  the 
death  of  the  husband,  no  property  to  which 
the  rule  as  to  constructive  trusts  contended 
for  by  defendants  could  apply,  for  clearly 
such  rule  is  applicable  only  to  such  jnropertT 
as  is  acquired  by  reason  of  the  transaction 
relied  on.  As  stated  in  Hayne  v.  Hermann, 
supra,  "Whenever  one  person  acquires  from 
another  the  title  to  real  estate  by  a  fraud, 
actual  or  constructive,  practiced  upon  that 
other,  a  constructive  trust  Is  created,  which 
a  court  of  equity  will  fasten  upon  the  title 
in  his  bands."  It  Is  the  property  acquired 
by  the  fraud  as  to  which  the  trust  is  created, 
and  that  alone,  or,  In  the  language  of  section 
2224  of  the  Civil  Code,  "the  thing  gained." 
The  only  property  acquired  by  the  wife  under 
the  deed  was  the  Interest  of  the  husband 
subject  to  the  homestead.  Such  Interest,  it 
may  be  assumed,  was  held  by  the  wife  front 
the  date  of  the  deed  to  her  basband's  death 
In  trust,  by  reason  of  her  promise  made  when 
the  deed  was  executed,  but  by  bis  death  that 
interest  was  absolutely  terminated,  and 
thenceforth  the  deed  was  Ineffectual  as  a 
muniment  of  titles 
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There  is  no  question,  la  this  connection,  as 
to  whether  there  was  Buch  an  interest  In  the 
husband  at  the  date  of  the  deed  as  to  con- 
stitute that  deed  a  suflBcient  conslderatloa 
for  the  promise  of  the  wife,  but  the  aues- 
tion  Is  whether  there  Is  property  In  her 
hands  acquired  by  the  wife  from  her  hus- 
band under  a  deed  made  under  such  clrcum- 
stancea  as  to  create  a  constructive  trust. 
When  It  appears  that  there  Is  no  prop- 
erty in  her  hands  acquired  by  reason  of  such 
deed,  all  questions  as  to  a  constructive  trust 
are  removed  from  the  case.  Defendant  must 
then  prevail,  If  at  all,  only  upon  the  theo- 
ry that  an  express  trust  In  favor  of  de- 
fendant Loomis  is  shown.  As  to  this,  It  Is 
manifest  that  no  such  trust  was  created 
while  both  husband  and  wife  were  living. 
TJnder  the  clear  and  explicit  provisions  of 
our  homestead  law,  as  uniformly  construed 
by  this  court  the  Interest  in  the  homestead 
property,  vested  jointly  in  the  husband 
and  wife,  cannot,  while  both  live,  be  thus 
conveyed,  Incnmbered,  destroyed,  or  Impair- 
ed, In  favor  of  a  third  party,  except  by  & 
single  written  instrument,  executed  and 
acknowledged  personally  by  both  husband 
and  wife  (sections  1242,  1243,  Civ.  Code. 
See  Hart  t.  Church,  126  Cal.  471,  476,  68 
Pac.  910,  77  Am.  St.  Rep.  195,  and  cases 
there  cited;  Frelermuth  v.  Steigleman,  130 
Cal.  892,  62  Pac.  616,  80  Am.  St  Bep.  13S> : 
and  any  attempted  action  in  this  behalf  not 
in  fnll  conformity  with  the  requirements  of 
the  law  is  absolutely  void  and  inoperative 
for  any  purpose,  and  acquires  no  validity, 
even  if  the  premises  subsequently  lose  their 
character  as  a  homestead  from  abandonment 
or  other  cause  (Gleason  v.  Spray.  81  Cal.  217, 
22  Pac.  551.  15  Am.  St  Rep.  47;  Powell  v. 
Patlson,  100  Cal.  236,  34  Pac.  677).  In 
Graves  v.  Baker,  68  Cal.  133,  8  Paa  691,  an 
action  to  declare  a  trust.  It  was  squarely 
held,  In  accord  with  what  has  been  said, 
that  a  deed  of  homestead  property  from  a 
husband  to  a  wife.  In  trust  to  receive  the 
rents  and  profits  for  herself  and  children 
during  her  life,  and  providing  that  after 
her  death  the  property  should  rest  abso- 
lutely In  the  children,  was,  as  against  a 
valid  declaration  of  homestead,  void,  because 
executed  and  acknowledged  by  the  husband 
alone.  In  this  case  there  was  no  pretense 
that  the  husband  and  wife  Joined  In  a  single 
instrument,  or  that  the  writing  signed  by 
her  at  the  time  of  the  execution  of  the  deed, 
was  acknowledged  by  her. 

Defendant,  however,  relies  upon  a  letter 
written  by  plalntitf  to  defendant  Ixiomis, 
after  the  death  of  her  husband,  as  creating 
such  a  trust.  The  statement  relied  on  in 
that  letter  has  already  been  set  forth.  There 
was  nothing  herein  to  Indicate  any  Intention 
on  the  part  of  the  writer  to  create  any  trust 
and  all  that  tiie  letter  constituted  at  most 
was  a  voluntary  acknowledgment  on  the  part 
of  plaintiff,  made  wlthoat  any  consideration 
whatever,  Uiat  the  property  liad  been  given 


to  ber  by  ha  husband,  upon  her  promise- 
that  when  she  was  through  with  It  she  would, 
give  it  to  defendant  Loomla.  It  afforded  very 
satisfactory  evidence  that  she  had  made  the- 
alleged  promise  to  her  husband  at  the  time 
of  the  execution  of  the  deed,  evidence  li» 
support  of  the  claim  of  constructive  trust*, 
but  it  had  no  further  effect  and  could  notC 
under  the  circumstances  already  detailed 
operate  to  create  a  voluntary  trust  under 
the  provisions  of  section  2222,  Civ.  Code,  as- 
claimed  by  defendant  From  what  has  been, 
said.  It  follows  that  the  finding  of  the  triaT> 
court  as  to  the  ownership  of  this  property- 
Is  not  supported  by  the  evidence.  It  Is  cod- 
tended  by  plaintiff  that,  upon  the  flndlngs- 
of  the  court  Judgment  should  be  ordered' 
entered  for  plaintiff  in  accordance  with  the* 
prayer  of  her  complaint,  but  we  are  of  thef 
opinion  that  the  other  findings  are  not  such 
as  to  enable  us  to  do  this  in  the  face  of  the 
findings  as  to  ownership. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:  SHAW.  7. ;  TAN  DXCB),  J> 


us  Oil.  us 

GOSS  V.  STBIOBR  TERRA  GOTTA  ft. 
POTTERY  WORKS.  (8.  P.  8.481.) 
(Supreme  Court  of  California.  Oct  14.  1905.) 

TBIAL— iNSTBUOnORB— CHABGX  ON  FACTS. 

A  request  to  charge  that  evidence  of  oral 
admiesions  of  a  party  should  be  viewed  with 
caution,  as  provided  by  Code  Civ.  Proc  |  20(0, 
snbd.  4,  was  properly  refused  as  a  violation 
of  the  conBtitutional  provision  that  "judges 
shall  not  charge  Juries  with  respect  to  matters 
of  fact." 

[Ed.  Note. — ^For  eases  in  point,  see  vol.  46L 

Cent  Dig.  Trial,  9S  439-44&] 

Department  1.  An?eal  from  Superior 
Court,  City  and  County  cl  San  Francisco; 
John  Hunt,  Judge. 

Action  by  Fred  Goss  against  the  Stelger 
Terra  Cotta  &  Pottery  Works.  From  a  Jnde- 
ment  In  favor  of  defendant  plaintiff  appeelik 

Alexander  D.  Keyes,  for  aivellant  O.  EL 
Wilson,  for  respondent 

TAN  DYKE,  J.  The  action  Is  for  damages 
for  [>ersonaI  Injuries,  on  account  of  being 
burned  from  an  explosion  of  an  oil  tank^ 
alleged  to  have  been  suffered  through  the  neg- 
ligence of  defendant  while  the  plaintUT  was 
In  the  defendant's  employ.  The  action  was 
tried  by  a  Jury  and  Judgment  entered  on  the 
verdict  for  the  defendant  The  plaintiff  ai>- 
peals  from  the  Judgment  upon  a  bill  of  ex- 
ceptions. 

At  the  trial  one  Stelger  testified  that  be 
called  on  the  plaintiff  at  the  hospital  about 
12  hours  after  the  explosion  occurred,  and  b» 
asked  the  plaintiff  the  following  question: 
"Did  you  not  know  that  It  was  dangerous  ta 
use  a  lantern  In  an  oil  tank  of  that  kind?" 
To  this  vMstion  the  ^alDtiff  r«plisd:  "Yes; 
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I  knew  it  was  dangerous,  and  It  was  all  care- 
lessness on  my  part,  and  if  I  ever  get  over 
this  I  will  know  better  next  time."  When 
the  cause  was  submitted,  the  plaintiff  re- 
quested the  court  to  Instruct  tlie  jury  as  fol- 
lows: "The  jury  are  instructed  that  evidence 
of  oral  admissions  of  a  party  ought  to  be 
viewed  with  caution."  The  court  refused  so 
to  instruct  the  Jury,  to  which  ruling  plain- 
tiff excepted. 

The  only  point  made  ui>on  the  appeal  Is 
that  the  court  erred  In  refusing  the  instruc- 
tion referred  to.  This  instruction  is  in  the 
language  of  the  last  paragraph,  subdivision 
4.  9  20G1,  Code  Civ.  Proc  In  Kauffman  v. 
Maler,  94  Cal.  260,  29  Fac.  481,  IS  L.  R.  A. 
124,  it  was  held  by  this  court  In  bank,  after 
an  elaborate  discussion  of  the  question,  that 
such  an  instruction  was  in  violation  of  the 
provision  of  the  state  Constitution  that  "judg- 
es shall  not  charge  juries  with  respect  to 
matters  of  fact"  This  queetion  was  again 
before  this  court  In  People  v.  Wardrip,  141 
Cal.  229,  74  Pac  744,  where  It  was  said: 
"Such  an  Instruction  seems  under  the  weight 
of  authority  in  violation  of  the  Oonstltation 
against  charging  as  to  matters  of  fact"  It 
was  added,  however,  In  that  case,  that  the 
refusal  of  the  instruction,  if  error,  was  not 
such  as  to  justify  reversal,  as  it  states  mere 
conamonplace  matter  within  the  general 
knowledge  of  the  jury.  See,  also,  later  cases 
of  People  V.  Moran.  144  Cal.  48,  77  Pac.  777; 
People  V.  Ruiz,  144  Cal.  251,  77  Pac  907. 
The  court  below,  therefore,  did  not  err  In 
refusing  to  give  the  Instruction  requested. 

Judgment  affirmed.  < 

I  concnr:  ANOBLLOTTI,  7. 

SHAW,  J.  I  concur  upon  the  ground  that 
the  instruction  is  a  correct  statement  of  the 
duty  of  the  jury,  or  of  a  court  In  considering 
such  evidence,  and  that  the  action  of  a  court 
in  either  giving  or  refusing  such  an  Instruc- 
tion is  not  sufficient  ground  for  reversal. 
The  constitutional  mandate  justifies  Its  re- 
fusal, and  the  giving  of  it  can  do  no  harm, 
for  it  only  expresses  the  plain  duty  of  the 
Jury.  People  v.  Farrlngton,  140  CaL  669,  74 
Pac.28& 
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DUNSMTIIB  V.  COPPBY,  Judga, 
(I*  A.  1,760.) 
(Supreme  Court  of  California.  Oct  12,  1005.) 

1.  WlIXS— PBOBATE— CoNCtUSIVENKBS. 

On  prohibition  to  prevent  the  execution  of 
an  order  appointing  a  special  administnitor, 
the  validity  of  an  order  previously  made  an- 
nollinc  an  order  admitting  the  will  to  probate, 
and  the  validity  of  the  latter  order,  on  which 
the  order  appointing  the  special  administrator 
depflsidi  for  its  validityt  may  be  considered  by 
the  court 

2.  UonONS  — OBDEBS— TJX9ATZ0N— POWKB  OF 

COUBT. 

In  the  absence  of  an  application  for  relief 
on  the  ground  of  mistake,  inadvertence^  snrprlsei 
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etc.,  made  under  Code  Qv.  Proc.  I  473,  which 
in  all  cases  must  be  made  within  a  year,  an 
order  which  Is  not  void  on  its  face  cannot  be 
set  aside  by  the  court  wliich  rendered  it,  except 
in  a  separate  action. 

[Ed.  Note. — For  cases  in  point,  see  voL  35, 
Cent  Dig.  Motions,  9$  78,  83.] 

3.  Wiixa— Pbobate— VAI.ID1TT  or  Obdebs. 

An  order  admitting  a  will  to  probate,  even 
if  erroneous,  is  not  rendered  void  by  reason  of 
an  incorrect  determination  by  the  court  of  the 
domicile  of  deceased. 

In  Bank.  Petition  James  Dnnsmulr 
for  writ  of  prohibition  against  J.  Y.  ColEey, 
Judge  of  the  euperior  court  ot  the  dty  and 
coonty  of  San  Francisco.  Writ  Issoed. 

Rehearing  denied  November  9,  1905. 

Bishop,  Wheeler  &  Hoefler  and  Charles  S. 
Wheeler,  for  petitioner.  Campbell,  Metson 
&  Campbell,  for  respondent  Eustace  Culli- 
nan  and  Thomas  W.  Hlckey,  for  special 
administrator. 

LOBIOAN,  J.  AlfiXBSdeF  Dnnnnnb  died 
on  or  about  the  Slat  day  of  Jannary,  1900, 
in  the  dtjr  of  New  York.  On  the  24th  day 
of  February  following  hii  will  was  presented 
for  probate  to  the  Supreme  Court  of  Brltlah 
Columbia  at  Ylctoria  and  was  Hiere  duly 
admitted  to  probate.  On  the  26th  day  of 
April  of  that  year  an  authenticated  copy  of 
the  will,  together  with  an  authenticated 
copy  of  the  decree  admitting  it  to  probate 
in  British  Ctriumbia,  was  filed  in  the  supe- 
rior court  of  the  dty  and  county  of  San  Fran- 
cisco, with  a  petition  for  the  probate  of  the 
will  and  for  letters  testamentary  thereon. 
After  doe  notice  the  will  was  admitted  to 
probate.  The  administration  proceedings 
were  regulsr,  and  culminated  In  a  decree  of 
final  distribution  and  the  discharge  of  the 
executor.  Under  Uie  will  and  t>y  the  decree 
the  estate  was  distributed  to  James  Duns- 
mulr.  a  brother  of  the  deceased  and  peti- 
tioner herein.  In  the  regular  proceedings 
upon  administration  It  Is  declared  that  Alex- 
ander Dunsmulr  at  the  time  of  bis  death 
was  a  resident  of  the  dty  and  county  of 
San  Francisco.  The  decree  of  distribution 
upon  the  question  of  domicile  declares  "that 
the  said  testator,  Alexander  Dunsmulr,  died 
on  the  Slst  day  of  January,  1800,  at  the  city 
and  county  and  state  of  New  York,  and  at 
the  time  of  his  death  he  was  a  British  sub- 
ject and  a  resident  of,  and  domiciled  at, 
Victoria.  British  Columbia,  but  tenu>orarlly 
residing  In  the  city  and  county  of  San  Fran- 
cisco, as  appears  from  tlie  erldmce  both  oesI 
and  docummtaiy  Introduced  upon  the  bear- 
ing of  the  petition  for  distribution.**  The 
decree  in  the  matter  of  the  estate  was  enter- 
ed upon  June  4,  1901.  Shortly  Ibereafter 
James  Dunsmulr.  executor  under  the  will, 
was  finally  dlschansed.  and  the  admlnlstra- 
tl(m  was  thus  dosed.  Nearly  five  years 
after  the  wlU  had  been  admitted  to  probate, 
and  tour  years  after  final  distribution  and 
discharge  of  the  executor,  the  superior  court 
of  the  dty  and  county  of  San  Frandsoo  in 
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which  the  will  had  been  admitted  to  probate, 
Tipon  motion  of  Edna  Wallace  Hopper,  made 
Its  order  vacating  and  annulling  the  order 
admitting  the  will  to  probate.  While  this 
order  was  made  by  the  same  court,  that  is 
to  say,  the  superior  court  In  probate,  it 
was  actually  given  by  another  Judge  than 
the  one  who  had  five  years  previously  allow- 
ed probate  of  the  will.  Application  In  cer- 
tiorari was  made  to  this  court  to  review  this 
order  vacating  and  annulling  the  order  ad- 
mitting the  will  to  probate,  but  the  applica- 
tion was  refused  upon  the  ground  that  an 
appeal  from  this  order  would  afford  adequate 
relief.  Subsequent  to  this  order  vacating 
and  annulling  the  order  admitting  the  will 
to  probate  the  superior  court  appointed  a 
special  administrator  and  directed  that  ad- 
ministrator to  take  from  James  Dunsmulr. 
distributee  under  the  decree  of  distribution, 
the  property  so  to  him  distributed.  Peti- 
tioner now  comes  to  this  court  seeking  to 
prohibit  the  execution  of  this  last  order  oC 
the  court 

A  preliminary  objection  by  way  of  demur- 
rer to  the  petition  is  presented  by  the  re- 
spondent, under  which  he  contends  that  the 
Inquiry  of  this  court  must  be  confined  to  a 
consideration  of  the  validity  or  invalidity 
of  the  order  aM>oIntlng  a  special  adminis- 
trator, and  directing  him  to  take  charge  of 
the  assets  of  the  estate,  and  that  the  inquiry 
cannot  go  back  of  this  order  to  a  considera- 
tion of  the  question  whether  the  order  an- 
nulling the  order  admitting  the  will  to  pro- 
bate was  valid  or  Invalid.  We  do  not  con- 
sider that  any  such  limitation  can  be  placed 
upon  the  Inquiry.  The  order  appointing  the 
special  administrator  and  directing  him  to 
take  charge  of  the  estate  depends  for  its 
validity  entirely  upon  the  validity  of  the 
order  previously  made,  annulling  the  order 
admitting  the  will  of  Alexander  Dunsmuir 
to  probate.  And  this  latter  order,  annulling 
the  order  admltb'og  the  will  to  probate,  is 
Itself  an  order  void  upon  its  face,  unless,  in 
turn,  the  order  originally  admitting  the  will 
to  probate  was  Itself  void  on  Its  face. 
Hence  It  must 'follow  that,  If  the  order  an- 
nulling the  order  admitting  the  will  to  pro- 
bate Is  Itself  void,  then  the  order  appointing 
the  special  administrator,  which  Is  based 
rxpou  snch  a  void  order,  is  itself  necessarily 
void.  The  contention  of  respondent  Is  fully 
and  completely  answered  adversely  to  his 
position  by  People  v.  Davis,  143  Cal.  673. 
77  Pac.  651,  where  the  court  says:  "It  Is 
well  settled  that  a  court  has  no  power  to 
Bet  aside  or  vacate  on  motion  a  Judgment 
not  void  upon  its  face,  unless  the  motion  Is 
made  within  a  reasonable  time,  and  It  Is  def- 
initely determined  that  such  time  will  not 
extend  beyond  the  limit  fixed  by  section  473 
of  the  Code  of  Civil  Procedure,  which  in  no 
case  exceeds  one  year.  It  is  also  settled  law 
that  a  Judgment  Is  not  void  upon  its  face 
unless  its  Invalidity  Is  apparent  from  an  in- 
spectioa  of  the  Judgment  rolU  *   *  • 
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Under  such  circumstances  (in  the  abs^ce 
of  application  made  within  the  time  specified 
In  section  473  of  the  Code  of  Civil  Precedure) 
the  Judgment,  which  is  not  Invalid  on  its 
face,  is  entirely  beyond  the  reach  of  the 
court  that  rendered  It,  except  In  a  separate 
action,  and  any  order  of  the  court  purporting 
to  vacate  It  Is  beyond  the  Jurisdiction  of  the 
court,  and  therefore  void.  Such  an  order 
occupies  no  better  position  than  a  judgment 
that  is  void  upon  Its  face,  and,  like  such  a 
Judgment,  Is  assailable  wherever  and  when- 
ever It  may  be  produced,  and  whether  the 
attack  upon  It  be  direct  or  collateral. 
*  *  *  If  the  Judgment  was  not  void  upon 
Its  face,  the  order  setting  it  aside  wae  upon 
itfl  face  an  absoliite  nullity,  and  It  was  not 
necessary  for  the  plaintiff  to  appeal  there- 
from. Neither  failure  on  the  iwrt  of  plain- 
tiff to  appeal  nor  lapse  of  time  could  make 
it  Talld  or  Impair  the  power  of  the  court 
to  formallj  vacate  tt  on  its  own  motion  and 
wltiiont  notice." 

The  claim  of  petitioner  Insisted  on  bere  la 
that  the  order  annnlllng  the  order  admitting 
the  will  to  probate  Is  Told,  and,  that  being 
BO  Told,  the  subsequent  order  appointing  a 
special  administrator  and  directing  him  to 
take  from  petitioner  the  property  distributed 
to  him  the  decree,  being  an  attempted 
interference  with  his  right  under  such  de- 
cree, the  consideration  of  the  Talidlty  or  in- 
validity of  the  order  annulling  the  order  ad- 
mitting the  will  to  probate,  upon  which  the 
decree  Is  based,  Is  not  only  proper,  but  es- 
sentially necessary.  In  our  opinion  there 
can  be  no  doubt  of  the  correctness  of  peti- 
tioner's position,  and  that  It  devolves  upon 
this  court  to  determine  whether  or  not  the 
order  annulling  the  order  admitting  the  will 
of  Alexander  Dunsmulr  to  probate  was  or 
was  not  void.  To  determine  this  necessarily 
Involves  a  consideration  of  the  order  ad- 
mitting the  will  to  probate,  because  it  must 
be  conceded  that,  if  the  order  admitting 
the  will  to  probate  was  not  of  itself  void 
on  Its  face,  the  court  had  no  power,  after 
the  lapse  of  time  shown,  to  make  an  order 
setting  It  aside,  for,  as  above  quoted  from 
People  T.  Davis,  after  the  lapse  of  time 
limited  by  section  473  of  the  Code  of  ClvH 
Procedure,  "the  Judgment  which  Is  not  In- 
valid on  its  face  is  entirely  beyond  the 
reach  of  the  court  that  rendered  it.  except 
in  a  separate  action,  and  any  order  of  the 
court  purporting  to  vacate  It  Is  beyond  the 
Jurisdiction  of  the  court,  and  therefore  void." 

This  brings  us  to  the  controlling  Inquiry 
in  the  case,  which  Is  whether  the  order  ad^ 
mittlng  the  will  of  Alexander  Dunsmuir  to 
probate  by  the  superior  court  of  the  city  and 
county  of  San  Francisco  was  void  on  Its 
face.  Regardless  of  the  distinction  which 
may  exist  between  the  probate  of  domestic 
and  foreign  wills,  and  regardt^is  also  of  the 
correct  determination  of  the  matter  of  the 
domicile  of  the  deceased,  we  are  satisfied 
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<3iat  thla  Inquiry  mtist  be  answered  tn  the 
negative.  Tlie  order  admitting  the  will  to 
probate  traa  In  no  sense  void.  Even  If  It 
were  erroneous  <a  question  not  necessary 
to  be  decided).  It  was  still  valid  until  re- 
versed upon  direct  proceedings  upon  appeal. 
This  iffoposltion  Is  definitely  settled  in  Gold- 
tree  v.  McAIiSter,  86  CaL  8S,  24  Pac.  801, 
where  it  Is  said:  "An  error  of  tbe  court  in 
dedding  that  certain  documentary  evidence, 
not  properly  ant^ientlcated,  proved  a  valid 
foreign  probate  of  a  will,  is  not  different 
ia  cbaracter  at  in  principle  tram  an  error  In 
deciding,  as  in  the  case  of  Irwin  v.  Scriber, 
18  Cal.  600,  that  certain  evidence  proved 
that  the  deceased  had  ber  last  place  of  rest- 
deaee  tn  Sacramento  county.  The  error  in 
the  former  case  may  have  proceeded  from  a 
misconception  of  what  constituted  a  valid 
foreign  probate  of  a  will  or  from  an  error 
as  to  what  was  competent  or  sufficient  evi- 
dence to  prove  it  In  the  latter  case  the 
error  may  have  arisen  from  a  mistaken 
view  of  what  constituted  a  residence  or  from 
an  error  as  to  what  was  sufficient  or  com- 
petent evidence  to  prove  It  Such  errors 
may  be  corrected  by  appeal,  but  do  not  ren- 
der the  Judgment  void."  This  case  was  one 
«f  a  collateral  attack  upon  the  probate  of  a 
w^lTl  under  circumstances  similar  to  those 
Involved  In  the  case  at  bar,  though  lens 
tavarable  to  the  contention  of  this  respond- 
mat  It  was  there  held  that  such  a  probate, 
even  If  erroneous,  was  not  void,  and  the 
ruling  In  that  case  entirely  disposes  of  the 
controlling  question  involved  here.  The  or- 
der annulling  the  admission  of  the  will  of 
Alexander  Duosmolr  to  probate  made  at 
the  time  and  under  the  circumstances  dls- 
oloBcd  is,  in  its  nature,  an  attempt  to  de- 
clare void  a  decree  in  no  sense  void,  and  the 
result  Is,  as  said  in  People  v.  Davis,  that  the 
attempt  to  do  so  Is  beyond  the  jurisdiction 
of  the  court,  and  la  Itself  void.  It  follows, 
then,  that  as  the  order  vacating  the  order 
admitting  the  will  to  probate  la  void,  the 
order  appointing  the  special  administrator 
and  directing  him  to  take  charge  of  the  es- 
tate, which  Is  based  on  this  previous  void 
order,  is  equally  void,  and  that  the  writ  of 
prohibition  should  issue  as  prayed  for,  and 
it  Is  so  ordered. 

"We  concur:  HENSHAW,  J.:  McFAItp 
tAND.  J.:  ANGBLIjOTTI,  J.;  SHAW,  J.; 
TAN  DYKB.  J. 
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GBBENBBBG  v.  WBBTERK  TUBF  ASS'X. 

(S.  F.  8,876.) 
<Snpreme  Court  of  California.  Oct  12,  1905.) 
1.  MAsm  AND  SnvAirr-IitDBPBVDENT  Con- 

TRACTOR  —  RE8FONDEAT  SUPERIOR  —  QUES- 
TION FOB  JURT. 

Where,  in  an  action  to  recover  a  penalty 
for  plainti^s  ejection  from  a  race  course  after 
having  presented  a  ticket  for  his  admlsrion,  in 
violatkii  a£  a  statnteb  tba  evidence  was  coo- 


fllctlng  as  to  whether  the  personi  who  ejected 
plaintltF  were  employc-s  of  defendant,  the  owner 
of  the  course,  or  of  a  detective  agency,  an  inde- 
pendent contractor,  wbetiier  they  were  defend- 
ant's servants  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  I  1274.] 

Theaters  aro  Shows  »-CoNBTiTtrTioNAii 

Law— PuicE  of  Public  Akusement— -Reo- 

ULATioN— Police  Power. 
A  state,  in  the  exercise  of  Its  police  power, 
can  regulate  public  race  tracks  and  places  of 
public  amnaement 

[Ed.  Note. — For  cases  In  point  see  v<^  45, 
Cent  Dig.  Theaters  and  Shows,  |  1.] 

S.  Civn,  RiGirrs— ConsTiTunoifAL  I-aw. 

A  statute  making  it  unlawful  to  refuse 
admisBton  to  any  opera  bouse,  tlieater,  race 
course,  or  other  place  of  public  amusement  to 
any  person  over  21  years  of  age  who  presents 
a  ticket  of  admission,  and  providing  a  penalty 
therefor,  was  a  valid  exercise  of  tlie  state's 
police  power,  and  was  not  UQConBtitiitionnl.  as 
a  deprivation  of  civil  rights  conferred  by  Const. 
U.  S.  Amend.  14,  or  by  Const.  CaL  {  1. 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Francisco;  John 

Bunt,  Judge. 

Action  by  Hyman  Greenl>erg  against  West- 
ern Turf  Association.  From  a  Judgment  in 
favor  of  plaintiff,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  it  ai^eals. 
Affirmed. 

W.  S.  Qoodfellow,  Goodfellow  &  Eells, 
Charles  F.  Gardiner,  and  D.  E.  Alexando', 
for  appellant  Sullivan  &  Sullivan  and  E. 
O.  Harrison,  tar  respondent: 

HENSHAW,  J,  This  caae  Is  between  tbe 
same  parties  and  similar  to  that  erf  Green> 
berg  V.  Western  Turf  Associatton,  140  Cal. 
357,  73  Pac..  1050.  Plaintiff  recovered  Judg- 
ment before^a  Jury,  and  from  that  jndgmoit 
and  from  an  order  refusing  its  motion  t<a  a 
new  trial,  defendant  appeals. 

Defendant  first  complains  of  the  court's 
refusal  to  Instruct  the  Jury  to  render  a  ver- 
dict tn  its  favor ;  the  contention  herein  being 
that  upon  tbe  undisputed  facts  Green  and 
Newman,  who  ejected  tbe  plaintiff,  were  not 
employes  of  the  def^dant,  bat  of  Mr.  Morse, 
proprietor  of  the  Morse  Detective  Agency, 
and  that  as  Morse  was  an  tndeiwndent  con- 
tractor, the  doctrine  of  resjpondeat  superior 
should  have  been  applied  lo  blm,  and  not  to 
the  defendant  The  evidence,  bowever,  upon 
tbe  question  was  conflicting,  and  tbe  court 
jnopraly  submitted  the  matter  for  determina- 
tion to  the  Jury. 

It  is  next  contended  tliat  the  act  under 
which  plaintiff  sought  bis  recovery  Is  un> 
constttntlonal,  and  in  this  regard  it  is  insisted 
that  the  construction  put  upon  the  act  in 
140  CaL  357,  73  Pac.  1050,  Is  ernmeons. 
Herein  appelant  contends  that  the  statute 
is  in  contravention  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States 
and  section  1  of  the  Declaration  of  Rights 
of  the  state  Constitution,  and  this  court  is 
asked  to  reconsider  the  construction  which 
heretofore  It  bas  put  upon  the  act  Tbe  ar- 
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guiuent  of  appellant  In  this  respect  seems  to 
be  that  aa  at  common  law  the  purchaser  of 
a  ticket  to  a  place  of  amnsement  held  only 
a  revocable  license,  and  the  proprietor  of 
sucli  a  place  of  amusement  conld  either  refuse 
the  bolder  of  the  ticket  admission,  or  eject 
him  after  admission,  not  being  responsible  la 
toi-t,  but  merely  In  contract  for  the  price  of 
the  ticket,  and  the  necessary  expenses  In- 
curred by  the  purchaser,  no  snbseqnent  legis- 
lation by  the  state  can  modify  this  common- 
law  rule,  except  in  one  particular,  and  that 
is,  that  the  exclusion  cannot  be  by  way  of 
race  discrimination,  and  because  of  "race, 
color,  or  previous  condition  of  servitnde,"  and 
that,  as  the  act  in  question  la  not  designed  to 
meet  this  condition  or  to  efFectuate  this  end, 
it  is  an  unwarranted  invasion  of  the  rights 
which  the  defendant  enjoyed  before  the  pas- 
sage of  the  act  under  the  rule  as  It  existed 
at  common  law.   If  the  right  of  state  L^a- 
latnres  to  pass  an  act  such  as  this  rested  upon 
the  proposition  enunciated,  the  acts  them- 
selves would  be  of  no  value,  for,  as  pointed 
out  In  the  note  to  McCrea  v.  Marsh,  71  Am. 
Dec.  745:   "The  states  might  pass  such  laws, 
but,  if  a  ticket  to  a  theater  Is  bat  a  revocable 
license,  th^  would  be  of  little  ^ect,  as,  if 
the  theater  proprietor  desired  to  exclude  col* 
ored  persons,  he  might  do  so  merely  by  re- 
voking the  license,  and  it  would  be  Impossible 
to  determine  whether  It  was  revoked  by  rea- 
son of  'race,  color,  or  previous  condition  of 
servitude.' "   The  truth  of  the  matter  is  that 
the  right  of  the  state  rests  upon  no  such 
flimsy  foundation.   It  is  based  upon  Its  fun- 
damental right,  when  not  acting  In  contraven- 
tion to  Its  Constitution  or  to  the  Constitution 
of  the  United  States,  to  modify  the  common 
law.   Aa  Is  said  In  Charge  to  Grand  Jury,  1 
Hughes,  541,  Fed.  Cas.  No.  18,258;   "A  state 
has  the  constitutional  and  l^slative  power 
to  change  or  modify  the  common  law,  and  by 
statute  establish  and  r^ulate  the  rights  of 
its  citizens  to  the  enjoyment  and  benefit  of 
Inns,  public  conveyances,  etc."   As  pointed 
out  In  1  Dillon,  Municipal  Corporations  (4th 
Ed.)  S  357:   "Charters  not  Infrequently  con- 
fer upon  the  corporation  the  power  to  'license 
and  relate'  or  to  'license,  regulate,  and  tax' 
certain  vocations  and  employments,  and  to 
tax  and  restrain'  or  "prohibit'  exhibitions, 
shows,  places  of  amusement,  and  the  like, 
and,  onless  there  is  some  specified  limitation 
on  the  authority  of  the  L^slatnre  in  this 
respect,  such  provisions  are  CMistltutlonal." 
The  state,  in  the  exercise  of  its  police  power, 
has  the  unquestioned  right  to  regulate  these 
places  of  public  amusement,  and  it  Is  In  the 
exercise  of  this  power,  and  not  at  all  as  hav- 
ing to  do  with  civil  rights,  that  the  act  in 
question  was  npheld  in  140  Cal.  and  73  Pac, 
and  its  constltntloiiality  Is  here  again  af- 
firmed. 

We  concnr:  McFARLAND,  J. ;  IiORIGAN. 
J.;  SHAW,  J.;  ANOBt>LOTTL  J.s  TAN 
DYKE,  J, 


1  Cal.  App.  m 
PARSONS  V.  SILVA  et  al. 

(Court        Appeal,  First  District,  California. 
Sept  19,  1&05.) 

CONTBACTS  —  CON'SIDEBATION  —  AOHEEICEHT 

TO  Obtain  Dischaboe  of  Mortgaob. 
The  fact  that  an  agent,  holding  a  power  o£ 
attorney  from  plaintiff,  executed  a  mortgage 
on  her  property  and  appropriated  the  proceeds 
to  his  own  use,  and  that  she  was  about  to 
iDstitute  suit  to  recover  the  money,  which  she 
forebore  to  do,  constituted  a  sufficient  consider- 
ation for  a  contract,  executed  by  the  agent  aud 
his  wife,  by  which  they  agreed  to  secure  the 
discharge  of  the  mortgage  without  cost  to  plain- 
tife. 

[Ed.  Note.— For  cases  in  pofait,  see  voL  11, 
Cent.  Dig.  Contracts,  {  319.1 

Appeal  from  Superior  Court,  Alameda 
County;  S.  P.  Hall,  Judge. 

Action  by  Mary  U  Paraons  against  Louisa 
Silva  and  Frank  aiva.  Jodgmmt  for  plain- 
tiff, and  defendanta  appeal.  Afilrmed. 

B.  A.  Holman  and  Tudson  2tf.  Davis,  fbr  ap- 
pellants. B.  R  McSee^  W.  J.  Donovan,  and 
D.  BCitchell,  for  respondent 

COOPER,  J.  Appeal  from  Judgment  on  a 
bill  of  exertions.  The  amended  complaint 
all^s  in  substance:  That  on  the  2l8t  day 
of  December,  1895,  the  plaintiff  was  the  own- 
er of  a  tract  of  land  described  in  the  eom- 
plalnt  of  the  ralue  of  (600,  upon  which  she 
desired  to  secore  a  loan  of  $500  for  the  par- 
pose  of  enabling  her  to  appeal  to  the  Supreme 
Court  from  a  judgment  rendered  against  her 
In  the  superior  court  of  Alameda  county. 
That  she  consulted  defendant  Frank  Sllva, 
who  was  acting  as  a  loan  agent.  In  regard  to 
obtaining  a  loan  upon  the  said  real  estate, 
and  at  Silva's  request  and  by  his  advice  she 
executed  an  Instrument;  making  him  her 
attorney  In  fact  for  the  purpose  of  executing 
a  mortgage  npon  the  property  and  securing 
the  loan,  and  at  the  same  time  plaintiff  de- 
livered to  Sllva  her  title  papers.  That  It  was 
the  agreement  that  the  money  should  not  be 
borrowed,  nor  the  mortgage  executed,  except 
for  the  purpose  of  obtaining  money  by  which 
plalntlfl:  could  carry  on  the  contemplated  ap- 
peal, and,  if  plaintiff  should  subsequently 
decide  to  abandon  the  appeal,  the  defendant 
Sllva  was  not  to  proceed  further  with  ttie 
loan.  That  subsequently,  on  the  24th  day 
of  January,  1896,  the  plaintiff  decided  to 
abandon  the  contemplated  appeal,  and  so 
notified  Sllva,  and  demanded  of  him  that  the 
power  of  attorney  be  canceled  and  her  title 
papers  surrendered,  but  Sllva  stated  to  plain- 
tiff that  he  could  not  find  the  power  of  at- 
torney, nor  the  title  papers.  That  prior  to 
January  24,  1896,  said  Sllva  had,  under  the 
said  power  of  attorn^,  and  without  plaln- 
tUTa  knowledge,  executed  a  note  and  mort- 
gage upon  said  land  to  one  Bauer  for  $500, 
which  sum  defendant  Sllva  received  and  ap- 
propriated to  his  own  use,  no  part  of  which 
was  received  by  plaintiff.  That  the  mort 
gage  and  power  of  attorney  were  not  pla- 
ced of  record  until  abont  six  months  after 
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tlie  mortgage  was  executed,  and  plaintiff 
then  for  tbe  first  time  dlscoTered  the  fact, 
and  thereupon  immediately  went  to  defend- 
ant Frank  Silva  for  an  explanation,  and 
be  denied  that  he  ever  executed  the  note 
and  mortgage,  or  that  he  ever  received  the 
|C00,  or  that  he  knew  anything  about  the 
placing  of  the  power  of  attorney  or  mortgage 
upon  record.  That  afterwards,  when  threat- 
ened with  legal  proceedings  by  plaintiff,  In 
order  to  satisfy  her  and  to  get  her  to  forbear 
such  contemplated  proceedings,  defendants, 
who  are  husband  and  wife,  executed  an  agree- 
ment in  writing  of  which  the  following  is  a 
copy,  to  wit:  "Whereas,  I,  Frank  Silva, 
some  time  ago  was  appointed  under  power  of 
attorney  to  act  for  M.  L.  Parsons  in  respect 
of  certain  property  situate  In  Tulare  county, 
being  a  ranch  there  claimed  by  ber;  and 
whereas,  said  power  of  attorney  authorized 
F.  Silva  to  borrow  certain  money  to  carry  on 
an  appeal  by  said  M.  L.  Parsons  to  the  Su- 
preme Court;  and  whereas,  Mrs.  Parsons  no- 
tified said  Silva  not  to  proceed  further  in  re- 
spect of  said  appeal,  and  also  notified  one 
Bnrrls  therein  acting  as  counsel  and  adviser; 
and  whereas,  it  now  appears  on  record  against 
said  property  a  mortgage  for  $500.00,  it  is 
hereby  declared  by  said  Silva  that  no  such 
sum  was  ever  raised  or  paid  to  blm  either 
peraonally  or  as  acting  under  said  power  of 
attorney  or  otherwise,  and  that  If  said  mort- 
gage exists  or  is  recorded  as  aforesaid,  same 
iB  in  fraud,  and  void  for  want  of  considera- 
tion and  authority*  Be  it  therefore  witness- 
ed, that  we,  the  nnderslgned.  do  Jointly  and 
severally  guaranty  to  said  M.  L.  Parsons  (In 
consideration  that  abe  is  In  no  way  respon- 
sible fbr  same)  to  Investigate  and  clear  from 
tbe  records  said  mortgage  in  order  that  she 
may  be  In  the  same  position  In  respect  of  said 
property  as  when  she  granted  said  power  of 
attwney  to  said  Sllva;  and  we  will  pay  Mr. 
Mitchell  all  his  cliargea  for  attorney  fees  and 
costs  of  clearance.  Witness  our  hands  and 
seal  this  16  day  of  September,  1896.  Frank 
Silva.  Louisa  Silva."  That  platotlfl  relied 
upon  defendants  to  carry  out  said  contract 
and  clear  the  records  of  said  mortgage,  all  of 
which  they  failed  to  do,  and  by  reason  of 
said  failure  the  said  mortgage  was  foreclosed, 
and  the  said  property  sold,  and  lost  to 
plaintiff,  without  any  fault  on  her  part 
That  defendants  have  never  redeemed  said 
property,  nor  restored  It  to  plaintiff,  nor 
paid  lier  its  value  or  any  sum  or  at  all.  That 
by  reason  of  the  said  failure  of  defend- 
ants to  keep  the .  said  contract  and  clear 
the  records  of  said  mortgage,  as  they  agreed 
to  do,  plaintiff  has  lost  her  property,  and 
been  damaged  in  the  sum  of  $600. 

The  demurrer  was  properly  overruled.  Tbe 
consideration  for  the  agreement  was  that 
plaintiff  would  forbear  to  Institute  legal  pro- 
ceedings in  regard  to  an  iniquitous  transac- 
tion by  Frank  Silva.  the  husband  of  defendant 
liOulsa  Sllva,  and  not  only  this,  but  the  mon- 
ey which  Frank  Silva  had  received  and  appro- 


priated to  his  own  use  was  a  consideration 
for  tbe  agreement  The  findings  are  support- 
ed by  the  evidence.  It  may  be  that  Burrls, 
who  was  associated  with  defendant  Frank 
Silva  In  business  and  who  prepared  the  i>a- 
pers,  appropriated  the  money,  and  that  Frank 
Sllva  did  not  receive  any  part  of  it;  but  aa 
to  this  the  evidence  Is  squarely  in  conflict 
Burrls  testified  that  he  received  tbe  check, 
and  "the  money  was  immediately  turned  over 
to  Mr.  Silva."  Taking  the  testimony  of 
Burris,  in  connection  with  tbe  fact  that  de* 
fendnnts,  by  signing  the  written  agreement 
practically  acknowledged  tbe  liability  of 
defendant  Frank  Silva,  tbe  finding  of  the 
court  is  amply  supported.  The  question  as 
to  whether  or  not  plaintiff  was  responsible 
for  the  mortgage  Is  Immaterial.  She  bad 
made  herself  responsible  to  tbe  mortgagee  by 
executing  the  power  of  attorney.  As  between 
herself  and  defendant  Frank  Silva  she  was 
not  responsible  for  it;  that  Is,  she  was  not  in 
equity  bound  for  it  but  Sllva  was,  and  ac- 
knowledged himself  to  be  so  bound  by  exe- 
cuting the  agreement 
The  judgment  is  affirmed. 

We  concur:   HARRISON,  P.  J.;  HAUL,  J. 


1  CbI.  App.  488 
BILBT  T.  LOMA  VISTA  RANCH  CO. 
et  aL 

(Court  of  Appeal,  Second  District;  California. 
Aug.  28,  1905.) 

1.  COBPOBATIONS — OfFICEES — ATTmOEITT. 

Where  the  secretary  and  manager  of  an 
incorporated  partnership,  who  before  incorpo- 
ration was  the  manager  and  one  of  the  princi- 
pal partners,  had  been  In  the  habit  of  Btoring 
hay  in  tbe  warehouse  of  the  corporation  ana 
issuing  receipts  to  himself  therefor,  which  were 
restUarly  entered  on  tbe  books  and  known  to 
at  least  some  of  the  directors,  he  had  authority 
to  issue  such  receipts. 

2.  Same— Ratipicatioh. 

Where  the  secretary  and  manager  of  a  cor- 
poration Issued  a  warehouse  receipt  to  himself 
which  was  regularly  entered  on  the  books  of 
the  company,  and  tnereafter  the  secretary's  re- 
port, in  which  the  receipt  was  referred  to,  was 
approved,  and  at  a  later  meetius  all  the  official 
acts  of  the  board  of  directors  during  the  year 
were  ratified  and  confirmed,  after  which,  on 
negotiation  of  the  receipt,  the  prospective  par- 
chaser  made  Inquiry  of  the  officers  of  the  cor- 
poration as  to  the  amount  of  storage  charge- 
able against  the  property,  and  was  told  that  a 
certain  rato  had  been  agreed  upon  with  the 
secretary,  the  corporation  ratified  the  issuance 
of  the  receipt 

3.  Warehousemen— Receipts— Estoppel. 

Under  Act  April  1.  1878,  §  1  (Civ.  Code, 
p.  779),  forbidding  warehousemen  to  issae  re- 
ceipts for  goods  which  have  not  been  received 
into  store  or  which  arc  not  in  store  at  the  time 
of  issuing  the  receipt;  section  10,  making  a 
violation  of  this  provision  a  felony ;  and  sec- 
tion 6,  declaring  that  a  warehouseman  shall  not 
be  allowed  to  make  any  offset  claim,  or  demand 
other  than  is  expressed  on  the  face  of  the  re- 
ceipt etc. — a  warehouseman  is  e&tOMied  to  deny 
the  actual  receipt  and  possesslcm  of  the  goods 
represented  by  a  receipt 
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.  Appeal  bom  Superior  Oonrt,  Lob  Angeles 
Coun^ ;  Waldo  Mi  Xork.  Judge. 

Action  by  William  Riley  against  tine  Loma 
Vista  Banch  Company  and  others.  From  a 
Judgment  for  defendantek  plaintiff  appeala 
Reversed. 

James  H.  Blancbard  and  Will  D.  Gould,  for 
appellant  William  B.  Cox,  R.  H.  F.  Yariel, 
Curtis  D.  Wilbur,  and  G.  F.  Adams,  for  re- 
spondents. 

SMITH,  3.  Appeal  from  a  judgment  for 
the  defendants  and  from  an  order  denying 
pIftlntlft'B  motion  for  a  new  trial. 

The  defendant  corporation  is  successor  of 
the  firm  of  Bizby  &  Howard,  composed  of 
Jotham  Bixby,  the  defendant  Howard,  and 
five  others,  who,  excepting  one,  subscribed 
for  and  continued  to  be  the  holders  of  all  the 
stock  of  the  corporation.  Howard  was  man- 
ager of  the  business  of  the  firm  l;>efore  the 
incorporation,  and  continued  to  be  sucb  until 
about  the  23d  day  of  January,  1897.  This 
suit  was  brought  to  recover  the  Talne  of  the 
balance  of  the  bay  nndellvered,  represented 
by  a  warehouse  receiirt,  wblch  is  as  follows: 

"Loma  Vista  Warehouse.  No.  172. 

**Howard*s  Summit,  Los  Angeles  Co.,  Oal., 
7—14, 1896.  Received  in  Warehouse  at  How- 
ard's Summit,  on  storage,  the  following  mer- 
chandise for  account  of  W.  W.  Howard,  at 
the  following  rates,  one  dollar  per  ton  for 
the  seaswi ;  L.  e.,  July  1,  '97. 

"Not  re^nslble  for  shrinkage  or  loss  by 
fire. 

Qajigway  Ixtts.  UarkB.  No.  of  Walclit.  DeserlptlOB. 
Kombw*  Bald. 

S-4-U      D        1        S1S0    474,891    Oat  A  BarlflT 

Uaj. 

12-U  J 

"This  Mcript  must  be  BureDdeEed  and 
storage  paid  before  ddlvery  of  goods  will 
be  made.  Transfers  not  complete  unless  en- 
tered In  the  warehouse  bocAs.  Storage  com- 
mences July  1,  1896.  Loma  Vista  Banch 
Co.,  Proprietors,  per  W.  W.  Howard,  Sec 
ft  Manager.** 

This  receipt  It  is  found,  was  for  the  bal- 
ance of  the  bar  undelivered,  represented  by 
a  receipt  In  similar  form  Issued  In  tbe  year 
1895,  which  had  been  pledged  to  the  Mer- 
chants' National  Bank  of  Los  Angeles  as  col- 
lateral security  for  the  sum  of  92,000,  and 
for  which  the  new  certificate  was  substituted. 
Tbe  latter  was  assigned  for  value  to  the  de- 
fendant W.  L.  Riley,  December  27,  1897,  and 
by  him  to  the  plaintiff.  Portions  of  the  hay 
represented  by  tbe  receipt,  a^^Ung  IfiQQ 
bales,  were  delivered  to  the  defendant  W.  L. 
Riley  and  indcH'sed  on  the  receipt;  and  after 
this  delivery  tbe ,  defendant  corporation  re- 
fused to  deliver  any  more  hay  upon  the 
ground  that  all  the  hay  of  Howard  in  their 
possession  bad  been  delivered.  The  assign- 
ment of  the  plaintiff  was  after  this  refusal 
of  the  defendant  corporation,  of  which  the 
assignee  had  notloe.  It  was  found  by  tbe 
CaLR^.  8S-«4  P.— 21 


court  that  "through  omissions,  mistakes,  and 
oversight  the  last-named  receipt  called  for  a 
larger  amount  of  hay  than  was  then  actually  on 
storage  in  said  warehouse  and  barns  of  the 
said  defendant  Loma  Vista  Ranch  Company," 
and.  In  effect  that  the  hay  actually  delivered 
to  W.  L.  Riley  was  all  the  hay  at  that  time 
in  the  bands  of  the  company;  and  It  Is  fur- 
ther found,  in  effect,  that  the  defendant  cor- 
poration never  made.  Issued,  or  delivered 
either  of  said  warehouse  receipts  to  W.  W. 
Howard,  or  subsequently  ratified  the  same, 
or  either  of  them,  and  that  Its  officers  and 
directors,  other  than  Howard,  did  not  have 
any  notice  or  knowledge  of  the  Issuance 
of  such  receipts  until  after  tbe  resignation  of 
Howard,  and  that  at  the  time  of  the  assign- 
ment of  the  receipt  to  W.  L.  Riley  the  latter 
knew  that  the  said  Howard  had  been  In  fact 
the  secretary  and  manager  of  the  corporation 
defendant,  and  In  charge  of  Its  business  and 
warehouse  at  the  time  the  receipt  was  Issued, 
and  purchased  tbe  receipt  and  bay  repre- 
sented thereby,  "with  notice  that  the  saldl 
Howard  had  Issued  said  receipt  In  the  namn 
of  said  corporation  by  himself,  as  secretary 
and  manager  thereof,  to  himself  In  his  Indi- 
vidual capacity,  without  authority  so  to  do, 
and  with  constructive  notice  that  said  re- 
ceipt, as  against  said  corporation,  defendant 
called  for  more  bay  than  said  corporation  de- 
fendant had  received  or  had  then  in  its  pos- 
session or  warehouse." 

But  these  findli^  are  attacked  by  the 
speclficatlonB  of  the  appellant  and  from  the 
evidence  In  the  case  the  following  facts  ap- 
pear without  contradiction:  Previously  to 
the  Issue  of  the  receipt  sued  upon,  Howard 
had  been  In  the  habit  of  storing  hay  In  the 
warehouse  of  the  defendant  corporation  and 
Issuing  receipte  to  himself  therefor,  which 
were  regularly  entered  in  the  books  of  tbe 
company  and  known  to  Its  directors,  or  some 
of  them;  and  from  the  minutes  of  the  corpo- 
ration It  appears  that  In  the  report  of  How- 
ard as  secretary,  made  on  the  23d  day  of  Jan- 
uary, 1897,  this  particular  receipt  Is  referred 
to,  and  that  at  the  next  subsequent  meeting 
the  minutes  of  the  preceding  meeting,  show- 
ing tbe  financial  statement  and  annual  ac- 
count of  Howard,  were  read  and  the  minutes 
of  the  meeting  approved,  the  minutes  show- 
ing no  objection  made  to  the  receipt  In  ques- 
tltm.  And,  again,  at  the  stockholders*  meet- 
ing of  June  27,  1898,  all  the  official  acts  of 
the  board  of  directors  of  the  corporation 
during  the  year  were  approved,  ratified,  and 
confirmed.  It  also  appears  from  the  evi- 
dence of  William  Riley  that  before  complet- 
ing his  purchase  of  the  certificate  and  the 
hay  represented  thereby  be  went  to  the  com- 
pany's office  and  inquired  of  the  officers  there 
present  how  much  the  charge  of  st<ffage 
against  the  hay  was,  and  was  informed 
that  they  had  made  arrangements  with  Mr. 
Howard  and  that  It  would  be  $LSO  a  ton,  if 
the  hay  was  taken  away  within  three  months, 
and  that  none  of  the  officers  said  anytbinf 
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^Wwnttay  tospldon  of  the  wardumw  receipt 
In  any  way.**  Tbla  evidence  Is  amflimed  by 
tbn  wltiwsB  Rawflon,  vbo  mcceeded  Howard 
aa  manaser,  and  waa  ime  of  Una  officera  ap- 
plied to.  Uptm  tbla  evidence,  wblcb  was 
nncontradlcted,  we  tblnk  It  clear  tbat  How^ 
ard  had  anthorlty  to  Issue  receipts  to  him- 
self, and  that  tbla  partlcnlar  receipt  was  ratl- 
fled  by  the  company  npim  its  receipt  of  Siaw- 
ard's  report  and  Its  failure  to  make  any  ob* 
lection  to  the  reo^pt  upon  the  occasion  of 
Riley's  Inquiry  as  to  tbe  rate  of  storage. 
FblUlps  T.  Sanger  L.  Co..  130  Gal.  482.  62  Fac. 
748.  And  this  Tlew  of  tbe  case  la  confirmed 
^  the  (^racter  of  tbe  Incorporation,  which 
was  that  of  an  Incorporated  partnership,  of 
which  Howard  bad  been  the  manager  and  one 
of  the  prindpal  partners.  Shorb  t.  Beandry, 
66  OaL  460.  We  are  of  the  opinion,  therefore^ 
that  ttn  findings  objected  to  were  not  justl- 
fled  by  tbe  evidence. 

It  remains  to  consider  whether  it  was  coni- 
petent  for  the  defendant  corporation  to  con- 
tradict their  receipt  as  to  the  amount  of  bay 
represented  by  It  and  on  this  point  we  are 
of  the  opinion  that  it  could  not  By  the  first 
section  of  the  act  of  AprU  1. 1S78  (Olv,  Gode» 
Pk  T79).  a  warehouseman  Is  forblddm  to  is- 
sue a  receipt  for  goods  that  have  not  been 
bona  fide  received  Into  store  by  sucb  ware- 
houaanan,  or  which  are  not  In  store  and  undo: 
his  ccmtKM  at  the  time  of  issnhig  the  receipt; 
and  by  section  10  a  violation  of  this  or  other 
provision  of  tbe  act  is  made  a  felony;  and 
by  section  6  It  is  provided,  with  reference  to 
negotiable  receipts,  of  which  this  is  one,  that 
a  warehouseman  shall  not  "be  allowed  to 
make  any  offset  claim,  or  demand  other 
than  Is  eqireeBed  <m  the  face  of  the  receipt 
w  receipts  Issued  for  the  same^  when  called 
vigoa  to  deliver  said  goods,**  etc.  By  the 
provisions  of  the  act  therefore,  a  ware- 
hooseman  Is  estopped  to  dei7  the  actual 
rectipt  and  possession  of  tbe  goods  'Repre- 
sented by  said  recdpt"  vblcb  seems  to  be  In 
accordance  with  the  general  law.  Hanover 
Natl  Bank  r.  American  Dock  ft  Trust  Co. 
(Court  of  Appeals  of  New  Tork)  43  N.  E.  72. 
and  cases  dted.  The  case  cited  is  very  sim- 
ilar to  the  case  before  ns  on  both  of  the  points 
involved. 

We  are  of  tbe  opinion  that  the  judgment 
and  order  appealed  from  must  be  reversed* 
and  it  is  BO  ordered. 

We  concur:  GRAT,  P.  J.;  AJXEN,  J.  : ;. 

1  Cftl.  App.  «t 

.  BAIND  r.  LAWLOB.  Judge  of  Superior 
Court 

(Cmut  of  Appeal,  First  District  Califwnla. 

"Aug.  2a  iwe.) 

1.  Aduinistbatoks  —  Speoiax<  Aouinistba- 
TBI  X— Appointment. 
Under  Code  Civ.  Proc  SS  1411,  1412,  pro- 
viding for  tbe  appointment  of  a  special  ad- 
ministrator at  any  time  and  without  noUce, 
such  an  appointment  was  valid,  whether  the 
order  was  made  by  the  court  or  by  a  Judge 
in  chambers. 


2.  PBOHIBITION— JUBISDIOIIOff. 

Under  Code  Civ,  Proc  |  1102.  providing 
<that  the  writ  of  prohibition  u  the  counterpart 
ot  the  writ  ot  maadate,  and  arrests  the  pro- 
ceedings of  any  tribuual  when  they  are  without 
or  in  excess  of  JurisdictloD.  a  writ  of  prohibi- 
tion will  not  Issue  to  an  Inferior  tribunal,  un- 
less it  is  proceeding  or  is  about  to  proceed  in 
excess  of  its  jurisdiction. 

[Ed.  Note. — For  cases  In  point,  see  vol.  40. 
Cent  Dig.  Prohibition,  H  87-50.] 

S.  ADUimsTBAiBix— Vacation  or  Afpoini- 

Where  a  judge  of  a  soperior  court  appoint- 
a  special  administratrix,  be  bad  jorisdlction 
of  a  motion  to  set  aside  such  appi^tment  as 
inadvertently  granted. 

Petition  for  writ  of  prohibition  by  Edith 
M.  S.  Ralne  against  William  P.  Lawlor.  an 
Judge  of  the  siiperior  court  of  the  city  and 
county  of  San  Francisco.  Writ  denied. 

Henry  a' McPlke,  for  petitioner.  Riordan 
ft  Land^  and  M.  J.  Euhl,  for  respond«nt 

GOOPBR.  J.  This  Is  a  petition  for  a  writ 
of  prohibition  against  Hon.  William  P.  Law- 
lor, as  judge  of  the  superior  court  of  the  city 
and  county  of  San  Frandsco,  to  prohibit  hhn 
from  revoking  an  order  appointing  petitioner 
special  administratrix  of  the  estate  of  Ines 
Sexton  Button,  deceased.  On  the  2d  day  of 
May,  1905,  an  order  was  made  and  algDed  by 
said  judge,  appointing  petitioner  qwdal  tOr 
minlstratriz  of  the  estate  of  Ji^^m^  koS 
directing  tiiat  special  lettwa  of  admlnlstra' 
tlon  Issne  to  ber  v^oa  filing  a  bcmd  and  taking 
the  proper  oath.  Petitioner  therev^tm  qnaU- 
fled  and  gave  the  proper  bond.  -  It  Is  not  nec- 
essary to  decide  the  question  as  to  whether 
the  order  appointing  petitioner  vras  made  by 
the  court  or  by  the  judge  at  chambers.  In 
either  case  the  appolntmrat  was  valid.  Code 
Civ.  Proc.  §1  1411,  1412. 

On  the  10th  day  of  Uay.  1905,  H,  W.  Hnt- 
ton,  the  surviving  husband  of  deceased, 
ed  and  filed  a  notice  of  motion  to  vacate  and 
set  aside  the  order  appointing  the  petitions 
such  special  admlolstratrlz,  upon  the  ground, 
among  others,  that  the  order  was  Irr^nlarly 
and  Inadvert^tly  made  and  without  notice. 
The  motion  came  on  regularly  to  be  heard  on 
the  11th  day  of  May,  1005,  the  petitioner 
being  represented  by  her  attorney,  whereup- 
on the  court  after  due  consideration  of  the 
matter,  concluded  that  the  order  appoint- 
ing the  petitioner  such  sped&l  sdmlnlstratriz 
was  Irregularly  and  Inadvertently  made, 
without  notice  as  prescribed  by  the  rales  of 
the  court  and  announced  that  it  would,  and 
It  Is  about  to.  make  an  order  setting  aside 
and  revoking  the  order  appointing  petitioner 
such  special  administratrix.  The  writ  of  pro- 
hibition will  not  issue  to  an  Inferior  tribunal, 
unless  It  is  proceeding,  or  is  abont  to  proceed. 
In  excess  of  Its  jurisdiction.  Code  Civ.  Proc. 
8  1102.  The  petitioner  here  accordli^ly  sets 
forth  "that  said  order  and  proceeding  is  In 
excess  of  the  jurisdiction  of  tbe  said  William 
P.  Lawlor  as  such  superior  judge,  and  he  is 
witliout  any  jurisdiction  to  make  said  order 
upon  any  of  tbe  grounds  stated."  Juris- 
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dlctloB  is  tbe  power  to  bear  and  determine 
the  subject-matter  In  controversy.  If  tbe 
law  confers  the  power  to  render  a  Judgment 
or  decree,  then  the  court  has  Jurisdiction. 
"Tbe  question  la  whether,  on  the  case  before  a 
court,  Its  action  Is  Judicial  or  extrajudicial, 
with  or  without  tbe  authority  of  law,  to 
render  a  Judgment  or  decree  upon  the  rights 
of  tbe  litigant  parties.  If  tbe  law  confers 
the  power  to  render  a  judgment  or  decree, 
then  the  court  baa  Jurisdiction.  What  shall 
be  adjudged  and  decreed  between  the  parties, 
and  with  which  is  the  right  of  tbe  case;  is 
judicial  action,  by  bearing  and  determiniug 
It"  Rhode  Island  t.  Massachusetts,  12  Pet 
657,  9  L.  Ed.  128S. 

The  court  or  the  judge  thereof  bad  the 
power  to  set  aside  the  order  If  It  was  Inad- 
Tertoitly  made.  Hall  t.  Polack,  42  Gal.  219 ; 
Grim  T.  B;e8alDg.  89  Cal.  478,  26  Fac.  1074. 
28  Am.  St  R^.  ^1 ;  Kaufman  t.  Shaln,  111 
Gal.  17,  43  Faa  393,  62  Am.  St  Rep.  130. 
Counsel  for  petitioner  concedes  tbat  courts 
have  the  Inherent  power  to  set  aside  orders 
IqadTertently  made,  but  claims  that,  "when 
uncontroverted  facts  show  as  matter  of 
law  tbat  there  was  no  inadvertence,  tbe 
court  below  bas  no  power  to  vacate  its  order 
on  tbe  ground  that  It  was  Inadvertently 
made."  This  Is  but  an  argument  tbat  tbe 
court  had  tbe  power  to  decide  the  matter, 
provided  it  decided  right  but  did  not  bare 
the  power  to  decide  wrong.  If  It  had  the 
power  to  deny  the  motion  to  set  aside  Its 
order,  allied  to  have  been  made  inad- 
vertence  (and  tills  is  conceded),  It  bad  the 
power  to  grant  It  It  had  tbe  power  to 
determine  whether  or  not  the  order  was  In- 
advertently made;  It  had  the  power  to 
decide  the  matter,  even  if  its  decision  was 
wrong.  It  Is  not  necessary  to  express  any 
opinion  as  to  whether  or  not  tbe  recwd 
shows  tbat  the  order  was  inadvertently  made. 
If  tbe  court  arrived  at  a  wrong  conclusion, 
it  was  only  error,  which  cannot  be  reached 
in  this  proceeding.  The  court  was  the  tri- 
bunal, and  the  judge  who  beard  tbe  matter 
was  tbe  person  provided  by  tbe  laws  of  tbe 
state  for  passing  upon  the  very  question 
presented.  Tbe  court  below  was  the  sole 
judge  of  the  evidence  and  of  tbe  question 
as  to  whetbo'  or  not  the  order  bad  been  In- 
advertently made,  and  its  decision  Is  cou- 
clnslve  as  to  this  collateral  proceeding. 
Crim  V.  Keesing,  89  Cal.  486,  26  Pac.  1074, 
23  Am.  St  Rep.  491 ;  Fw^e  r.  Curtis,  118 
Cal.  71,  45  Pac  ISa 

Tbe  case  of  Wi^n  v.  Superior  Court,  68 
Cal.  89&  9  Pac.  fm,  la  directly  In  point 
and  supports  the  views  herein  expressed. 
There  tbe  court  made  a  decree  of  final  dis- 
cbarge of  tbe  administrator.  It  afterwards, 
upon  application  of  some  of  tbe  beirs,  made 
an  order  setting  aside  and  vacating  tbe  de- 
cree of  final  discharge  upon  the  grotmd  tbat 
sucb  discharge  was  "made  Inadvertently  and 
ex  parte."  A  writ  of  prohibition  was  sought 
upon  the  ground  that  tbe  court  bad  no  Juris- 
diction to  set  a^de  tbe  decree  of  final  dls- 
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charge.  The  court  said:  **We  are  of  opinion 
tbat  tbe  court  bad  jurisdiction  to  set  aside  its 
order  or  decree  dtecharglng  petitioner  from 
bis  ofilce  of  administrator,  upon  the  ground 
tbat  sucb  decree  had  been  inadvertently  made 
and  entered,  and  that  having  i>ower  so  to  do, 
if  error  was  committed.  It  cannot  be  corrected 
by  means  of  a  writ  of  prohibition,  whlcb  only 
issues  to  arrest  'the  proceedings  of  any  tri- 
bunal, corporation,  board  or  person  •  •  • 
when  sucb  proceedings  are  without  or  in  ex- 
cess of  the  jurisdiction.' "  In  Wreden  v. 
Superior  Court  of  Stanislaus  Co.,  55  Cal. 
004,  It  is  said:  "Any  error  committed  in 
tbe  decision  of  a  motion  can  be  saved  by  a 
bill  of  exceptions,  and  be  disposed  of  by  ap- 
peal, or  any  other  method  of  review  known 
to  tbe  law;  but  Judicial  acts,  which  are  the 
subject  of  review  by  these  ordinary  and 
adequate  remedies,  are  not  the  subject  of 
prohibition.  Tbe  mere  tact,  If  sucb  were  the 
fart,  that  a  court  is  about  to  act  erroneously 
or  irregularly  in  a  matter  of  wUcb  it  has 
Jurisdiction  will  not  warrant  the  Issuance  of 
a  writ  of  prohibition."  In  Woodward  t. 
Superior  Court,  95  Cal.  276,  80  Pac  635,  It 
was  sought  by  prohibition  to  arrest  proceed- 
ings in  regard  to  tbe  appointment  of  a  re- 
ceiver, on  the  ground  that  no  sufficient  show- 
ing bad  been  made  to  justify  tbe  appolntmrat 
It  la  said;  "Tbe  court  had  jurisdiction  of 
the  subject-matter  and  ot  the  parties.  It 
bad  the  power,  therefore,  to  bear  and  deter- 
mine a  motion  for  the  appointment  of  a  re* 
celver,  and  its  action  thereon  cannot  be  re- 
garded as  In  exccBs  of  Its  jniisdlction." 

It  is  not  necessary  to  dedde  In  tids  case 
whetbCT  any  appeal  lies  from  the  order  com- 
plained of.  If  no  appeal  lies,  the  petitioner 
cannot  be  greatly  Injmed.  She  has  no  statu- 
tory rtght  to  be  aiq;>olnted  special  adminis- 
tratrix. She  can  again  app^  upon  notice, 
and  be  heard  the  same  as  any  one  else,  If  the 
court  should  deem  it  necessary  to  appoint 
a  special  administrator. 

The  wrtt  is  denied. 

We  concur:  HARBISON,  P.  J. ;  HAUi,  J. 


1  caL  An-  m 

WATER  SUPPLY  CO.  v.  SABNOW  et  al. 

(Court  of  Appeal,  Second  District,  California. 
Aug.  26,  1005.) 

1.  EXECTJTIOIT — IS80B — LlMrTATIOW. 

Act  1895  (St.  1895,  p.  38,  c.  83),  authori- 
zing an  order  tor  execution  without  notice  after 
the  lapse  of  five  years  from  the  rmdition  of 
judgment  and  before  the  same  is  barred,  is  con- 
stitutional as  to  judgments  rendered  after  the 
passage  of  such  act. 

2.  Saub — Order — EmCT. 

An  execution  being  the  only  method  by 
which  a  money  jodfrment  may  be  enforced,  an 
order  for  an  execution  on  such  a  judgxnent 
amounts  to  an  order  for  its  enforcement,  and  is 
authorized  by  Code  Civ.  Proc  S  685. 

3.  Ihtebfleadeb— Jurisdiction. 

Code  Civ.  Proc,  8  542,  aubd.  6,  providing  for 
an  attachment  of  Dersooal  property  belonging  to 
defendant,  in  the  nands  of  another,  or  of  debts 
or  credits  owing  hin^  and  aectiona  717»  .721  pro- 
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viding  that  tbe  creditor  can  bring  no  action 
against  the  person  having  such  property  In  his 
ponession,  or  oving  d^ts  to  the  defendant,  ud* 
til  Bupplementary  proceedings  have  been  insti- 
tuted and  an  order  obtained  authorizing  such 
suit,  do  not  prevent  such  third  person  from 
bringing  a  bill  of  interpleader,  where  the  judg- 
ment debtor  appears  and  consenta  to  the  juris- 
diction  of  the  court  to  determine  to  whom  the 
debt  BO  attached  should  be  paid. 

Appeal  trom  SvjferUa  Court,  Kem  Oonntr ; 
J.  W.  Mahon,  Judge. 

Bill  Of  interpleader  by  the  Watw  Supply 
Company  acalnst  L.  O.  Samow  and  Josle 
Sullivan.  From  s  judgment  awarding  a  fmid 
to  defendant  Samow,  defendant  SnlliTan  ap- 
peals. ReTeraed. 

T.  F.  Allen,  for  appellant.  Reardan  & 
Whitaker.  for  respondent  Sarnow.  Fred  E. 
Boyntou,  for  respondent  Water  Supply  Com- 
pany. 

AIXEN,  J.  The  complaint  avers  that  In 
January,  1002,  defendant  Sarnow  obtained 
a  judgment  against  plaintiff  for  (844 ;  that  In 
May  and  October  following  Josle  Sullivan 
caused  to  be  served  upon  tbe  secretary  of 
plaintiff  an  execution  Issued  out  of  a  Judg- 
ment theretofore  rendered  in  her  favor  and 
against  Sarnow,  whereby  she  sought  to  levy 
upon  and  hold  all  property  or  credits  in  plain- 
tifTs  hands  due  Sarnow;  that  plaintiff  Is 
Ignorant  of  the  rights  of  the  parties  to  the 
proceeds  of  said  judgment,  and  would  be  put 
to  hazard  if  compelled  to  Judge  between  the 
respective  claims,  and  avers  that  It  Is 
willing  to  pay  the  full  amount  of  said  Judg- 
ment to  whomsoever  the  court  may  direct, 
pending  the  hearing,  with  the  usual  prayer 
requiring  the  Interpleader  to  be  discharged, 
etc.  To  this  complaint  the  general  demurrer 
of  each  of  the  defendants  was  overruled,  and 
the  defendant  Sullivan  thereupon  filed,  as 
was  required,  a  pleading  which  she  denomi- 
nated a  cross-complaint,  in  which  It  Is  aver- 
red that  judgment  In  her  favor  against  Sar- 
now was  rendered  in  February,  1897,  the 
amount  of  which.  Including  interest,  was,  at 
the  date  of  filing  said  claim,  $742.03;  that  on 
May  11,  1902,  Sullivan  filed  In  the  court  In 
which  the  Judgment  was  rendered  her  affi- 
davit, setting  out  the  rendition  and  nonpay- 
ment of  the  Judgment;  that  more  than  five 
years  had  elapsed  since  the  entry ;  and  that 
Samow  now  has  prot>erty  out  of  which  it 
could  be  made ;  that  the  court,  upon  presenta- 
tion of  such  affidavit,  made  its  order  that 
an  execution  Issue,  and  the  same  was  Issued ; 
that  on  May  20,  1902,  the  sheriff  duly  levied 
on  all  moneys,  debts,  and  credits  of  Samow 
In  the  hands  of  plaintiff,  and  that  in  order 
to  make  such  levy  the  sheriff  served  upon 
the  plaintiff's  secretary,  and  left  with  blm, 
notice  that  the  same  were  attached  by  virtue 
of  said  writ;  that  subsequently  tbe  eberlfl 
returned  said  execution  unsatisfied;  that, 
when  the  execution  was  levied,  there  was 
$950.35  In  the  plalntUTs  hands  belonging  to 
Sarnow;  that  afterwards^  In  October,  1802, 
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another  execution  waa  Issued  out  of  said 
Judgment  so  rendered.  In  favor  of  Sullivan 
and  against  Samow,  which  was  duly  levied; 
and  the  same  allegations  are  set  out  as  were 
made  in  reference  to  the  first  levy.  To  this 
cross-complaint  Samow  demurred  generally, 
and  the  same  was  sustained  by  the  court, 
and,  Sullivan  not  desiring  to  amend,  the  court 
found  that  Sullivan  acquired  no  rights  to  the 
money  in  the  hands  of  plaintiff  by  virtue  of 
such  levies,  that  Sarnow  was  entitled  to  the 
money,  and  by  Its  judgment  ordered  that 
plaintiff  pay  to  the  clerk  the  amount  of  said 
Judgment  in  favor  of  Sarnow,  and  that  upon 
such  payment  the  Judgment  should  be  satlB- 
fled  by  the  clerk  and  the  money  paid  to  Sar- 
now. From  this  Judgment  against  her  and  In 
favor  of  Samow,  the  defendant  Sullivan  ap- 
peals. 

The  act  of  1895  (St  1895,  p.  38,  C.  S3), 
authorizing  the  order  for  execution  without 
notice  after  the  lapse  of  five  years  from  the 
rendition  of  Judgment  and  before  the  same 
Is  barred  by  statute,  as  to  all  Judgments 
rendered  after  the  passage  of  such  act.  is 
by  our  Supreme  Court,  In  Harrier  v.  Bass- 
ford,  145  Gal.  530.  78  Pac  1038,  held  to  be 
constitutional  Inasmuch  as  the  only  way 
by  which  a  money  Judgment  may  be  enforced 
Is  by  execution,  such  an  order  for  an  execu- 
tion amounts  to  an  order  for  its  enforcemmt, 
and  la  authorized  by  section  685,  Code  Civ. 
Proc.  It  is  averred  in  the  plaintiff's  com- 
plaint that  a  copy  of  such  execution  was  serv. 
ed,  which  being  admitted,  a  right  and  claim 
as  to  the  money  was  initiated,  which  would 
entitle  the  plaintiff  to  maintain  an  action 
under  section  386,  Code  of  Civil  Procedure. 
The  cross-cfHnplalnt  alleges  that  the  execu- 
tion was  levied,  and,  no  special  demurrer  be- 
ing filed,  the  same  was  sufficient  The  es- 
sential facts  may  be  Improperly  or  defectively 
stated,  but  such  defects  can  only  be  reached 
by  a  special  demurrer.  Grant  t.  Sheerln, 
84  Cal.  200,  23  Pac.  1094. 

The  same  observations  are  appropriate  as 
to  the  general  demurrer  to  the  original  com- 
plaint The  only  theory,  therefore,  upon 
which  the  court  could  have  proceeded  In  Its 
Judgment  In  favor  of  Samow  and  against 
Sullivan  was  that  the  sections  of  the  act 
providing  for  proceedings  snpplemaitary  to 
the  execution  were  applicable  to  this  case, 
and  their  nonobservance  destroyed  any  rights 
which  Sullivan  may  have  acquired  to  the 
money  or  credits  in  plaintiff's  hands.  It  Is 
tme  that  before  any  action  can  he  maintained 
by  a  judgment  creditor  on  account  of  a  levy 
made  under  subdivision  5,  8  542,  Code  of  Civil 
Procedure,  he  shall  first  proceed  as  provided 
by  sections  717-721,  Code  of  Civil  Procedure, 
and  proems  an  order  authorizing  ench  suit 
This,  however,  is  because  of  the  want  of  priv- 
ity between  the  Judgment  creditor  and  his 
debtor's  debtor,  and  the  policy  of  the  law  ia 
that  the  party  garnished  shall  have  due  no- 
tice and  examination  In  relation  to  the  sub- 
ject of  tbe  claim  against  him,  and  be  afforded 
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an  (V^portnnl^  to  pajr  wlttKmt  nit  But  to 
tbls  case  the  plaintiff  Toluntarlljr  comes  Into 
Gonrt  as  the  ad^r,  and  snea  SuUiTan  and 
Samow.  The  plaintiff  thereby  waives  all 
proceedings  under  said  secUwis  and  Invokes 
the  Jorlsdictlon  of  the  court,  and  when 
Samow  appears  In  such  proceedings  he  con- 
sents to  the  jurisdiction  of  the  court  to  hear 
and  determine  their  conflicting  claims  to  the 
property;  and  it  would  be  an  idle  perform- 
ance to  stay  all  proceedings  in  the  Inter- 
pleader suit  until  Sullivan  had  taken  those 
steps  ctmtemplated  by  section  717  et  seq^ 
Code  of  Civil  Procedure,  In  ordw  that  he 
might  establish  his  right  to  claim  the  inoney. 
Vox  it  certainly  could  not  be  ctmtcndcd  that 
a  party  garnlBhed  may  absolutely  destroy  the 
i^hts  acquired  under  the  original  levy  by  In- 
stituting a  snlt  under  section  883.  The  levy 
of  the  execution  gave  to  Sullivan  rights  which 
she  might  enforce  under  proceedings  sup- 
plementary to  the  execution,  and  the  effect  of 
which  would  be  to  defer  any  claim  of  Sarnow 
to  such  money  until  those  rigbts  had  been 
detramlned.  All  parties  then  appearing,  the 
determination  of  their  respective  rights  oonM 
be  had  In  this  proceeding  as  effectually  as  In 
an  original  proceeding  brought  by  Sullivan 
against  plaintiff.  The  croas-complalnt,  there- 
fore, as  against  the  general  demnrrer,  was 
sufficient,  and  the  court  erred  In  sustaining 
the  demurrra  thereto. 

Judgment  Is  reversed,  wltb  directions  to 
overrule  tiie  demurrer  to  the  cross-complaint 

We  concur:   GRAY,  P.  X ;  SMITH,  3, 
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PEOPLE  V.  RICHARDS. 

(Court  of  Appeal.  Firat  District,  Callfomfa. 
^pt.  15,  1005.) 

L  Criminal  Law — Appeal— Harmless  Erbob. 

A  judgment  will  not  be  reversed  becaase  of 
qnestions  allowed  to  be  asked  a  witness  on 
cross-ezaminatioD,  wbere  he  testified  to  sub- 
stantially the  same  tbiogs  on  his  direct  exami- 
nation. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  19. 
Cent.  Dig.  Criminal  Law,  S  3139.] 

2.  Saue — Impeachment  op  Verdict. 

A  verdict  finding  a  defendant  charged  wltb 
murder  goilty  of  manslaughter  cannot  be  im- 
peached by  affidavits  of  the  jurors  that  It  was 
agreed  to  as  a  compromise  betwem  jurors  who 
were  In  favor  of  a  higher  degree  and  those  who 
were  for  acquittal. 

PM.  Note. — For  cases  In  point,  see  vol,  16, 
Cent  Dig.  Crhninal  Law.  |8  2302,  2393.] 

8.  Sami — ^IiraiKncxnmB. 

It  is  not  error  to  Instmct  tbe  jury  in  a  crim- 
inal case  that  "It  is  the  duty  of  every  juror  to 
reason  with  his  fellow  jurors  to  tlie  end  that  he 
may  join  in  a  lawful  verdict" ;  that  being  the 
purpose  of  the  statute  in  requirhig  the  jury  to 
'*retire  for  deliberation." 

[Ed.  Note. — For  cases  In  point,  see  Tol.  14, 
Cent  Dig.  Criminal  Law,  {  IBOa] 

4.  Homicide  —  Readino  Law  to  Jubt  —  In- 
structions. 

It  is  not  error,  on  a  trial  for  murder  in 
which  the  homicide  is  admitted,  to  read  to  tbe 
jury  section  1105  of  the  Penal  Code,  providing 


that  "upon  a  trial  for  mnrdw,  the  eommlsalon 

of  the  homicide  by  the  defendant  being  proved, 
the  burden  of  proving  circnmstances  of  mitigia- 
tlon,  or  tliat  Justify  or  excuse  it,  devolves  upon 
him,  unless  the  proof  on  tbe  part  of  tbe  prosecu- 
tion tends  to  sliow  that  the  crime  committed 
only  amounts  to  manslauRhter,  or  that  defend- 
ant was  justifiable  or  excuBable."  where  tbe  jury 
are  aiso  instructed  tliat  defendant  is  entitled  to 
an  acquittal  if  the  evidence  is  such  aa  to  create 
a  reasonable  doubt  of  his  guilt 

5.  Statutes  —  Jubt  —  Selectiok— Constitu- 
tional Law— Local  Law, 

That  portion  of  Code  Civ.  Proc.  I  204,  pro- 
viding for  tbe  selection  of  the  panel  of  jurors 
Iqr  a  majority  of  the  judges  of  the  superior 
courts  In  counties  and  cities  and  counties  having 
a  populntion  of  100,000  inhnbitants  or  over,  in- 
stead of  by  the  board  of  supervisors,  as  provid- 
ed for  in  other  counties,  is  not  in  contravention 
of  article  4.  §  25,  of  tbe  state  Constitution, 
wliich  prohibits  the  Legislature  from  passing 
local  or  special  laws  "regulating  the  practice  of 
courts  of  justice"  ;  virtually  the  same  provision 
having  been  enacted  long  prior  to  the  adoption 
of  the  present  Constitution,  and  kept  in  force  by 
article  22,  §  11,  thereof,  which  provides  that 
"all  laws  relating  to  the  present  judicial  system 
of  the  state  sball  he  applicable  to  tbe  judicial 
system  created  by  this  Constitution  until  chan- 
ged by  legislation.*' 

6.  Same— Decision  as  to  Conbtitdtionality. 

The  courts  will  not  hold  a  legislative  act 
unconstitutional  where  there  Is  a  reasmable 
doubt  as  to  its  invalidity. 

[Ed.  Note.— For  cases  in  point  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  {  46.] 

7.  Jubt — Chatxenox  to  Panel. 

The  fact  that  some  of  the  persons  selected 
as  jurors  do  cot  possess  the  requisite  qualifica- 
tions is  not  ground  for  a  challenge  to  tlie  panel. 

[Ed.  Note. — For  cases  in  point,  see  voL  31, 
Cent  Dig.  Jury,  S§  541,  543.] 

8.  Same — Selection. 

The  provisions  of  the  Code  08  to  selecting 
jurors  are  directory  and  should  be  liberally  con- 
strued, and  a  substantial  compliance  with  the 
methods  laid  down  is  all  that  is  required. 

[Ed.  Note. — For  cases  in  point  see  voL  81, 
Cent  Dig.  Jury,  {  2GG.] 

9.  Same. 

Under  Code  Civ.  Proc  S  204,  which  provides 
that  after  the  superior  court  in  January  of  each 
year  h«R  made  an  order  designating  the  number 
of  trial  jurors  required  for  the  ensuing  year,  and 
after  the  list  of  such  jurors  lias  been  made  and 
returned,  they  sball  serve  for  the  "ensuing  year 
or  until  a  new  list  of  jurors  shall  be  provided," 
it  was  not  error  to  select  a  trial  jury  from  the 
list  returned  for  the  preceding  year,  where  it 
does  not  appear  from  the  record  that  at  the  time 
of  the  trial  the  list  for  the  current  year  had  been 
certified  and  filed  with  the  clerk  as  required  by 
sections  208,  209,  until  which  time  the  new  list 
has  not  been  "provided"  within  the  meaning  of 
tbe  statute. 

Appeal  from  Superior  Court,  City  au<1 
County  of  San  Francisco;  William  P.  Law- 
lor,  Judge. 

Prosecution  of  Edward  Richards  for  mur- 
der. From  a  judgment  of  conviction  for 
manslaughter,  and  an  order  overruling  a 
motion  for  new  trial,  defoidant  ai^eals. 
Afflrined. 

Kebearing  denlfKl  by  Court  of  Appeal 
October  12,  1905;  by  Supreme  Court  No- 
v«nber  14,  1905. 

Milton  Shepardson,  for  appellant  IT.  8. 
Webb,  Atty.  Gen.,  for  the  People. 
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COOPER,  J.  The  defendant  was  chaT^^ed 
with  the  crime  of  murder,  and  convicted 
of  manslaughter.  He  made  a  motion  for 
a  new  trial,  which  was  denied,  and  this  ap- 
peal ia  from  the  judgment  and  the  <nder 
denying  said  motion. 

1.  It  Is  contended  tliat  it  was  error  for  the 
court  to  permit  the  prosecution  to  ask  the 
witness  Selvaggo  several  questions  in  cross- 
examination,  tending  to  show  that  he  spent 
most  of  his  time  in  lounging  and  loafing 
In  and  around  saloons  and  dance  halls.  The 
witness  had  testified  on  direct  examination 
that  he  was  in  the  hahit  of  sitting  around 
the  saloon  where  the  homicide  occurred  a 
great  deal  of  the  time;  that  he  had  been 
arrested  upon  a  charge  of  vagrancy,  as  being 
an  idle  and  dissolute  person  roaming  around 
the  streets.  The  cross-examination  did  not 
bring  out  any  facts  that  would  more  strong- 
ly tend  to  discredit  the  witness  than  the 
facts  he  had  already  testified  to  on  direct 
examination.  It  Is  always  the  safer  and 
more  dignified  course  for  the  prosecution  to 
refrain  from  asking  questions  In  cross-ex- 
amination that  are  Insulting  or  that  tend 
merely  to  degrade  the  witness.  But  a  case 
will  not  be  reversed  because  of  error  in  al- 
lowing such  questions  where  it  Is  apparent 
that  no  injury  was  done.  In  this  case  the 
witness  had,  in  direct  examination,  testified 
to  substantially  the  same  matters  that  were 
brought  out  In  the  cross-examination,  and, 
therefore,  he  suffered  no  injury  by  the 
cross-examination. 

2.  The  court  did  not  err  In  striking  out 
the  affidavits  of  certain  Jurors  made  for  the 
purpose  of  Impeaching  the  verdict  to  which 
they  had  assented.  The  affidavits  tended 
to  show  that,  after  the  Jnrors  bad  been 
deliberating  for  more  than  four  hours — some 
voting  for  murder  In  the  first  degree,  some 
for  murder  In  the  second  degree,  some  for 
manslaughter,  and  some  for  acquittal — as 
the  hour  was  getting  late,  and  to  prevent 
being  kept  out  all  night,  it  was  agreed  as  a 
compromise  that  the  Jurors  who  had  been 
voting  for  murder  would  vote  for  man- 
slaughter, in  consideration  that  those  who 
had  been  voting  for  not  guilty  would  also 
vote  for  manslaughter.  The  affidavit  of 
one  Juror  states,  "that  In  order  that  another 
trial  of  said  cause  be  not  had,  and  to  save 
the  defendant  from  being  convicted  of  mur- 
der, and  purely  as  a  compromise  verdict 
upon  said  charge,  the  12  Jnrors  being  unable 
to  agree  upon  a  verdict,  affiant,  and  others 
upon  said  Jury  who  believed  In  the  innocence 
of  the  defendant  upon  the  charge  of  murder, 
agreed  to  vote  and  did  vote,  to  convict  the 
defendant  of  the  crime  of  manslaughter." 
The  verdict  was  evidently  a  compromise, 
as  many  verdicts  are.  The  Jurors  held 
different  views,  but  finally,  by  mutual  con- 
cession!, reached  a  mean  between  two  ex- 
tremes. The  Jurors  who  had  voted  "not 
guilty,**  In  order  to  save  another  trial  and 
to  prevent  defendant  from  being  convicted  of 


murder,  agreed  to  the  verdict  of  manstangh- 
ter.  The  Jurors  who  believed  the  defend- 
ant guilty  of  murder,  in  the  language  of 
one  of  the  affidavits,  "seeing  after  several 
ballots  were  taken  that  it  was  hopeless  to 
further  vote  for  the  conviction  of  defendant 
of  murder  In  the  second  degree  in  said  cause, 
voted  for  the  conviction  of  defendant  upon 
the  charge  of  manslaughter."  If  a  verdict 
could  be  set  aside  because  arrived  at  after 
discussion  and  by  way  of  compromise,  few 
verdicts  would  stand.  A  Juror  who  would 
not  deliberate  and  listen  to  the  views  of 
his  fellow  Jurors  would  be  a  dangerous  man 
to  have  upon  a  Jury.  While  every  Juror 
should  act  conscientiously,  and  not  sign  or 
agree  to  a  verdict  that  he  does  not  approve 
of,  yet  discussion  and  listening  to  the  views 
of  others  may  convince  him  that  his  first 
impressions  were  wrong,  and  that  the  views 
of  his  fellow  Jurors  are  correct.  It  has  been 
universally  held  In  this  state  that  affidavits 
of  Jurors  cannot  be  used  to  Impeach  their 
own  verdict,  except  where  the  verdict  Is 
reached  by  a  resort  to  the  determination  of 
chance.  The  case  of  Dixon  v.  Pluns,  98 
Cal.  384,  33  Pac.  2C8,  20  L.  R.  A.  608,  36 
:-m.  St.  Rep.  180,  does  not  support  appel- 
lant's contention.  There,  In  an  action  for 
damages,  the  Jurors  agreed  that  each  Juror 
should  write  on  a  piece  of  paper  the  amount 
at  which  he  would  fix  the  verdict,  and  the 
aggregate  of  the  sums  thus  written  should 
be  divided  by  12,  and  that  this  should  be 
the  verdict  of  the  Jury.  Such  verdict  was 
clearly  the  result  of  chance.  The  result 
was  uncertain  and  unknown,  and  depended 
to  a  certain  degree  upon  the  estimate  of 
each  Juror,  which  could  only  be  known  to 
himself.  In  the  case  at  bar  each  Juror  knew 
the  verdict  to  which  he  agreed.  No  mattw 
what  Infinences  caused  him  to  agree  to  It. 
it  was  assented  to  by  him,  and  was  not  de- 
termined by  chance.  If  the  verdict  had  been 
determined  in  pursuance  of  an  agreement 
to  abide  by  the  result  of  a  game  of  cards,  a 
guess,  or  tossing  up  a  coin,  then  affidavits 
of  the  Jurors  finding  It  would  have  been 
admissible. 

3.  In  cross-examination  of  the  witness 
Selvaggo  the  district  attorney  read  to  talm 
what  purported  to  be  his  answer  to  a  ques- 
tion from  his  testimony  given  at  the  coro- 
ner's Inquest,  for  the  purpose  of  asking  the 
witness  If  he  so  stated.  The  attorney  for 
defendant  objected  to  reading  a  part  of  the 
answer  so  given,  and  asked  thst  the  whole 
of  the  statement  be  read.  The  conrt  In- 
formed the  district  attorney  that  he  could 
read  the  portion  to  which  he  desired  to  call 
the  attention  of  the  witness.  The  defend- 
ant's attorney  excepted  to  the  ruling,  and 
now  urges  the  ruling  as  erroneous.  Not- 
withstanding the  ruling  of  the  court  the  dis- 
trict attorney  said:  "I  will  give  everything; 
I  vrlU  read  from  the  beginning/'  He  then 
appears  to  have  continued  reading  the 
balance  of  the  answer,  covering  some  two 
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folios  of  the  transcript,  and  qaestloned  the 
witness  about  It.  The  objection  was  not 
renewed,  and  erldently  the  whole  of  the 
answo:  given  at  the  coroner's  Inquest  was 
read;  at  least  It  Is  not  shown  otherwise.  It 
therefore  not  only  appears  that  there  was 
no  error  committed,  but  that  the  contention 
Is  entirely  without  merit.  It  Is  due  to  the 
business  of  this  court  and  the  orderly  dis- 
patch thereof,  that  counsel  should  not  In- 
sist upon  error  In  regard  to  matters  of  such 
trifling  Import 

4.  It  Is  claimed  that  the  court  erred  In 
Instructing  the  Jury  that  "It  is  the  duty  of 
every  Juror  to  reason  with  his  fellow  Jurors, 
to  the  end  that  be  may  Join  in  a  lawful  ver- 
dict." The  instruction  only  stated  to  the 
Jnry  that  which  each  Juror  Is  presumed  to 
bare  known.  The  court.  In  the  same  in- 
struction of  which  the  above  Is  an  extract, 
told  the  Jury:  "The  action  of  the  other 
jurors  in  tbelr  deliberation  should  not  in- 
fluence your  action  as  to  what  your  verdict 
should  be  without  your  Judgment  Individu- 
ally as  a  Juror  in  the  case  Is  changed  by 
argument  of  your  associates  upon  the  evi- 
dence Introduced  and  the  law  as  given  you 
by  the  court.  Ton  are  Just  as  much  entitled 
to  your  opinion  as  to  what  the  evidence 
and  the  law  warrants  you  In  doing  In  this 
case  as  Is  any  other  Juror  In  the  case,  or 
all  the  others  combined."  If  the  conten- 
tion of  defendant  la  correct,  the  Jurors  would 
not  be  required  to  reason  with  each  other 
in  their  deliberations.  The  law  requires 
that  the  Jury  retire  for  deliberation.  Pen. 
Code,  fifi  1135-1138.  Deliberation  means  care- 
ful consideration  and  examination  of  the 
reasons  for  and  against  a  choice  or  meas- 
ure. We  often  speak  of  the  deliberations 
of  a  legislative  body,  of  a  board  or  council, 
as  well  as  of  a  Jury.  It  was  the  duty  of 
every  juror  to  deliberate,  to  reflect  upon,  and 
reason,  for  the  purpose  of  joining  in  a  law- 
ful verdict 

5.  It  is  claimed  that  the  court  erred  In 
reading  section  1105  of  the  Penal  Code  to  the 
jury  as  part  of  Its  Instructions.  The  section 
reads:  "Bpon  a  trial  for  murder,  the  com- 
mission of  the  homicide  by  the  defendant 
being  proved,  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  justify  or  ex- 
cuse It,  devolves  upon  him,  imless  the  proof 
on  the  part  of  the  prosecution  tends  to  show 
that  the  crime  committed  only  amounts  to 
manslaughter,  or  that  defendant  was  Justi- 
fiable or  excusable."  It  Is  said  that  the  kill- 
ing was  admitted  by  defendant,  and  he  Justi- 
fied by  attempting  to  show  that  It  was  done 
In  self-defense,  hence  that  It  was  error  to 
tell  the  Jury  that  in  such  case  the  burden  of 
proof  shifts  to  the  defendant.  The  section 
clearly  contemplates  that  in  case  the  homi- 
cide Is  proved  or  admitted,  the  burden  Is  upon 
the  defendant  to  prove  circumstances  of  miti- 
gation, or  that  justify  or  excuse  it  unless  the 
proof  on  the  part  of  the  prosecution  tends 
to  show  that  the  crime  committed  only 
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amounts  to  manslaughter,  or  that  defendant 
was  justifiable  or  excusable.  And  this  is 
what  the  court  told  the  Jury,  and  was  correct. 
People  V.  Hawes,  S8  Oal.  653,  33  Pac.  791; 
People  V.  Adams,  137  Cal.  582,  70  Pac.  662; 
People  V.  Matthal,  136  Cal.  445,  67  Pac.  6W. 
The  court  elsewhere  In  Its  charge  told  the 
jury  that  the  law  does  not  require  the  de- 
fendant to  establish  his  defense  beyond  a 
reasonable  doubt,  or  even  by  a  preponderance 
of  evidence;  but  that  If  the  evidence  was 
such  as  to  create  in  the  minds  of  the  Jurors 
a  reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant they  should  acqnit  him.  Other  in- 
structions and  rulings  are  complained  of;  but 
after  examination  we  find  no  prejudicial 
error,  and  it  would  serve  no  tuefal  pnipose 
to  further  discuss  them. 

6.  Defendant's  counsel  have  devoted  over 
40  pages  of  their  printed  brief  to  a  discussion 
and  criticism  of  the  manner  of  drawing  the 
jury,  and  an  additional  brief  amicus  curlse 
has  been  filed  with  the  names  of  some  00 
members  of  the  bar  attached  to  it  We  do 
not  deem  It  necessary  to  discuss  any  of  the 
points  made  In  the  brief,  except  the  single 
one  raised  by  the  record  In  regard  to  the 
challenge  to  the  paneL  The  challenge  inter- 
posed to  the  panel  was  <m  "the  ground  that 
DO  Jury  had  l>een  drawn,  nor  had  any  panel 
of  Jurors  ever  been  summoned  or  drawn  for 
that  purpose;  defendant  claiming  that  said 
section  204  of  the  Code  of  Civil  Procedure, 
in  so  far  as  It  purports  to  confer  power  on  said 
Judges  to  draw  or  cause  to  be  drawn  a  Jury 
to  try  the  defendant  Is  In  conflict  with  the 
Constitution  of  this  state."  The  section  re- 
ferred to  provides  a  general  rule  to  the  ef- 
fect that  after  the  superior  court  In  Janu- 
ary of  each  year  has  made  an  order  designat- 
ing the  number  of  trial  Jurors  that  will  be 
required  for  the  transaction  of  the  business 
of  the  court  and  the  trial  of  causes  for  the 
ensuing  year,  the  board  of  supervisors  shall 
select  In  the  manner  prescribed  in  sections 
205  and  206  a  list  of  persons,  equal  In  num- 
ber to  that  designated  by  the  court  In  Its 
order,  to  serve  as  trial  jurors  during  the  en- 
suing year,  or  until  a  new  list  of  Jurors  shall 
be  provided.  Then  follows  the  provision 
claimed  to  be  unconstitutional,  to  wit:  "In 
counties  and  cities  and  counties  having  a 
population  of  one  hundred  thousand  Inhabit- 
ants or  over,  such  selection  shall  be  made 
by  a  majorl^  of  the  judges  of  the  superior 
courts."  If  we  were  considering  alone  the 
merits  of  the  methods  of  selecting  trial 
Jurors,  we  would  have  no  hesitation  in  say- 
ing that  the  superior  Judges  are  certainly  as 
competent  to  select  the  list  of  trial  jurors 
as  the  boards  of  supervisors.  In  either  case 
the  list  must  be  made  from  persons  who  are 
assessed  on  the  last  preceding  assessment 
roll,  from  those  who  are  not  exempt  from 
serving.  In  possession  of  their  mental  facul- 
ties, not  Infirm  or  decrepit;  of  fair  character 
and  approved  integrity,  and  of  sound  Judg- 
ment Then,  If  any  Juror  shall  be  selected 
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m  lifted  wbo  tM  sot  competent,  or  does  not 
possess  the  necessary  qualificatloiis,  he  may 
be  cballenged  for  causa  Code  Civ.  Froc.  §{ 
601»  602;  Pen.  Oode,  fS  1071,  1072.  A  €ibAl- 
lenge  to  the  panel  can  be  founded  cmly  on  a 
material  departure  from  the  fbrms  prescribed 
In  respect  to  the  drawing  and  return  of  the 
Jury  In  drU  actions,  or  the  intentli»uil  omls* 
slon  of  the  sheriff  to  summon  one  or  more 
of  the  Jurors  drawn,  and  must  plainly  and 
distinctly  state  the  facts  constituting  the 
ground  of  challenge.  Pen.  Code,  {{  1059, 
lOGQ,  The  diallenge,  b^ng  placed  upon  the 
ground  that  the  portion  of  the  section  quoted 
(Code  Civ.  Froc.  f  204),  in  so  far  as  it  pur- 
ports  to  confer  power  upon  the  superior 
Judges  to  draw  a  Jury  is  unconstitutional,  we 
can  consider  no  other.  The  questions  as  to 
the  work  delated  to  the  secretary  by  the 
Judges,  and  as  to  the  qualifications  of  the 
Jurors  on  the  list,  may  therefore  be  eliminat- 
ed. In  fact  such  mattm  are  not  the  ground 
of  a  challenge  to  the  panel.  The  fact  that 
some  of  the  Jurors  selected  do  not  iKWBess  the 
requisite  qualifications  is  not  a  ground  of 
diallenge  to  the  panel,  even  if  such  ground 
had  been  stated  In  the  challenge.  People  t. 
Toung,  108  OaL  12, 41  Pac.  281;  People  t.  Dut- 
rant,  116  Cal.  194,  48  Pac.  7S.  It  Is  claimed 
that  the  said  portion  of  sectlra  204,  Code 
OiT.  Proc.,  making  it  the  duty  of  the  superior 
Judges,  in  counties  baring  a  population  of 
lOO^OOO  or  over,  to  select  trial  Jurors,  con- 
travenes article  4,  |  26,  of  the  Constitution, 
which  prohibits  the  Legislature  from  passing 
local  or  special  laws:  •••  •  •  Third. 
Regulating  the  practice  of  courts  of  Justice; 
•  •  •  Thirty-third.  In  all  other  cases 
where  a  general  law  can  be  made  ai^llca- 
ble." 

In  detennlning  the  question,  as  to  the  con- 
stitutionality of  an  act  of  the  Legislature, 
we  must  remember  that  the  Legislature  la  an 
Independent  part  of  our  government  It  is 
presumed  to  have  bad  the  Constitution  In 
mind  when  passing  the  act  It  is  the  expo- 
nent of  the  popular  will,  and  Its  acts  must  be 
treated  with  respect,  recondled  and  sustained 
If  possible.  A  court  Is  never  Justified  In  set- 
ting at  naught  the  will  of  the  Legislature,  un- 
less it  is  clearly  repugnant  to  the  Constitution. 
In  all  cases  of  reasonable  doubt  the  courts 
will  not  bold  an  act  to  be  void  because  of  its 
being  unconstitutional.  S.  &  V.  R.  R.  Co. 
V.  City  of  Stockton,  41  Cal.  100;  University 
of  Cal.  V.  Bernard,  57  Cal.  612.  Section  204 
of  the  Code  of  Civil  Procedure  was  amended 
in  May,  1876,  so  as  to  authorize  the  district 
Judges  of  the  several  districts  in  the  city 
and  county  of  San  Francisco,  probate  Judge, 
and  ]ud^  of  the  municipal  criminal  court, 
or  a  majority  of  such  Judges,  to  select  the 
list  of  trial  Jurors.  The  section  was  a  part 
of  the  Judicial  system  before  the  adoption 
of  the  present  Constitution,  which  provides 
(article  22,  S  11):  "All  laws  relating  to  the 
present  Judicial  system  of  the  state  shall  be 
applicable  to  the  Judicial  system  created  by 


this  Constltntlm  nnUl  changed  by  I^sla- 

tlon.**  It  has  been  held  that  die  provision  of 
the  section  has  virtnally  remained  unchanged 
by  legislation,  and  has  been  kept  In  force  by 
the  egress  provisions  of  the  present  Constl- 
tntirai.  People  t.  Gallagher,  56  Cal.  462; 
Pet^le  V.  Durrant  116  Cal.  194,  ^  Pac  75. 
As  this  construction  has  been  placed  upon 
the  section  by  the  highest  court  in  the  state, 
and  as  the  procedure  of  selecting  the  list  of 
Jurors  by  the  Judges  in  cities  and  coonties 
having  a  population  of  100.000  or  over  has 
been  followed  in  this  state  for  over  a  quarter 
of  a  century,  we  would  hesitate  long  before 
holding  the  section  unconstitutional  at  this 
late  day.  Practice  and  acquiescence  in  the 
machinery  provided  for  by  the  section  as  to 
selecting  Jurors  for  a  period  of  so  many 
years,  sanctioned  by  the  courts,  furnishes  an 
almost  irresistible  reason  for  not  now  over- 
turning It  Stuart  r.  Laird,  1  Grandi,  299,  2 
L.  Ed.  115;  Railroad  Commissioners  v.  Mar- 
ket St  Ry.  Co.,  132  Cal.  677,  64  Pac.  1065.  It 
has  been  held  that  the  Justices  of  the  peace 
of  the  city  and  county  of  San  Francisco,  pro- 
vided for  by  the  act  of  1866,  were  continued 
In  force  by  virtue  of  the  quoted  section  of  the 
Constitution  (Kabn  t.  Sutro,  114  Cal.  816,  40 
Pac.  87, 33  L.  R.  A.  62(9;  and  the  law  regulat- 
ing anneals  from  Justices'  courts  to  the  county 
courts  was  held  to  ai^ly  to  the  superior 
court  California  Fruit  etc.,  Oo.  r.  Superior 
Court  eO  Cal  805. 

The  contention  is  made  that  the  Jury  was 
not  drawn  from  the  Jurors  selected  and  listed 
for  the  year  1901.  The  statute  provides  that 
an  order  shall  be  made  in  January  of  each 
year  designating  the  number  of  trial  JnrcHrs 
that  will,  in  the  opinion  of  the  court,  be  re- 
quired for  the  transaction  of  business  during 
the  ensuing  year,  and  such  Jurors  shall 
''serve  as  trial  Jurors  during  the  ensuing 
year,  or  until  a  new  list  of  Jurors  shall  be 
provided."  It  Is  undoubtedly  the  propor 
construction  of  the  section  that  In  any  year 
after  the  list  of  Jurors  fOr  such  year  has  been 
ordered  selected  and  returned,  all  Jurors 
thereafter  Impaneled  shell  be  selected  from 
such  list  It  Is  shown  by  tbe  hill  of  excep- 
tions that  "no  name  on  the  present  panel  of 
this  department  of  the  court  has  been  drawn 
from  the  trial  Jury  box  of  the  year  1904. 
They  were  drawn  from  the  Jurors  selected 
and  listed  by  the  Judges  and  put  In  the  trial 
Jury  box  for  the  year  1903."  The  Oode  pro- 
vides that  after  a  list  of  Jurors  has  been 
made  and  returned,  they  shall  serve  for  the 
"ensuing  year,  or  until  a  new  list  shall  be 
provided."  It  does  not  appear  that  the  list 
for  1904  had  been  certified  and  filed  with  the 
clerk  and  the  names  placed  in  the  trial  Jury 
box,  as  It  is  provided  shall  be  done  (Oode  Civ. 
Proc.  §§  208,  209).  at  the  time  the  panel  was 
returned  from  which  the  Jury  was  drawn.  A 
new  list  of  jurors  was  not  provided  for  the 
year  1904  within  the  meaning  of  the  )aw.  un- 
til the  certified  list  was  placed  in  the  posses- 
sion of,  aud  filed  with,  the  clerk.  It  is  In- 
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cmubent  upon  the  party  claiming  error  to 
show  it,  as  all  presumptions  here  are  In  favor 
of  the  lower  court.  We  must  hold  the  pro- 
visions of  the  Code  as  to  selecting  Jurors 
directory,  and  give  them  a  liberal  construc- 
tion. A  sabatantlal  compliance  with  the 
methods  laid  down  by  fbe  statute  Is  all  that 
is  required. 
The  Jndgmoit  and  order  are  affirmed. 

We  concur:  BABRISON,  P.  J.;  HALL.  J. 


1  Cal.  App.  698 

PELBGRINELLI  et  al.  v.  McCLOUD 
RIVER  LUMBER  CO. 

(Court  of  Appeal,  First  District,  Oalifomla. 
Sept.  15.  1905.) 

1.  Appeal  —  Rkvikw  —  Obdix  SnnifO  Asidc 

Default. 

An  order  granting  or  denying  a  motion  to 
set  aside  the  default  of  a  defendant  will  not  be 
reversed  on  appeal,  unless  an  abase  of  discretion 
is  clearly  shown,  and  especially  where  the  mo- 
tion is  granted. 

[Ed.  Note. — For  cases  In  point,  see  t<^  S, 
Gent  Dig.  Appeal  and  Kxtta,  !  8823.] 

2.  Same — Exoubabue  Neglect. 

A  motion  by  a  coritoratlon  to  set  aside  a 
Judgment  for  a  personal  injury  entered  against 
it  by  default  was  eapported  by  affidavits  showing 
that  defendant  had  prepared  to  defend  an  action 
for  the  injury  some  two  years  before,  but  the 
action  was  not  then  brought ;  that,  on  learning 
casually  that  the  action  bad  been  brought,  de- 
fendant's president  notified  the  agent  of  an  in- 
surance company  which  was  bound  by  Its  con- 
tract to  defrad  ue  same,  placed  the  evidence  in 
his  hands,  and  understood  that  such  company 
would  enter  an  appearance  without  farther  no- 
tice, although  service  of  summons  had  not  then 
been  made ;  and  that  defendant  rested  upon  that 
und^^nding  until  after  the  judgment  was  en- 
tered before  learning  of  the  default  A  showing 
of  merits  was  also  made.  Held,  that  such  show- 
ing made  a  case  of  excusable  neglect,  within 
Code  Civ.  Proc  S  473,  and  that  the  granting 
of  the  motion  on  reasonable  terms  was  not  an 
abnae  of  discretion. 

3.  Affidavits — Inpobmatios  and  Belief. 

An  affidavit  to  be  used  as  evidence,  must 
be  positive  and  direct  and  statements  made 
therein  on  information  and  belief  cannot  be  con- 
sidered as  evidence. 

Appeal  from  Superior  Court  City  and  Coun- 
ty of  San  Francisco;   John  Hunt  Judge. 

Action  by  Maria  FelegrinelU  and  others 
against  tbe  McCloud  River  Lumber  Company. 
PlalntitTs  appeal  from  an  order  setting  aside 
a  Judgment  entered  against  defendant  on  de* 
fault  for  want  of  an  answer.  Affirmed. 

SulIiTaD  &  SaUlvan,  for  appellants.  F,  D. 
Madison,  for  respondent 

HARRISON,  P.  J.  Judgment  in  favor  of 
the  plaintiffs  was  rendered  herein  upon  the 
default  of  the  defendant  for  failure  to  answer 
the  complaint  Upon  tbe  motion  of  the  de- 
fendant tbe  court  made  an  order  setting  aside 
the  default  and  Judgment  upon  the  payment 
by  the  defendant  to  the  plaintiffs  of  $150 
within  10  days  from  the  date  of  the  order. 
I^m  this  order  tbe  plaintiffs  have  appealed. 

Xhe  defmdant  la  a  corporatton  engaged  in 


operating  a  lumber  mill  In  Siskiyou  county, 
and  tbe  present  action  Is  to  recover  damage 
sustained  by  the  plaintiffs  as  the  personal 
r^reseutatlves  of  one  Amateo  Pelegrlnelll 
by  reason  of  bis  death  in  May,  1900,  alleged 
to  have  resulted  from  the  negligence  of  the 
defendant.  The  action  was  commenced  Feb- 
ruary 6, 1902,  and  the  default  of  the  defendant 
for  want  of  appearance  was  entered  February 
^tb,  and  Judgment  thereon  was  rendered 
Jliirch  17,  1902.  The  motion  to  set  aside  the 
default  was  noticed  March  25th,  and  on 
March  28th  the  court  made  the  above  order. 
In  Nicoll  V.  Weldon,  130  Cal.  666,  63  Pac.  63, 
It  was  said:  "The  granting  or  denying  a 
motion  to  set  aside  the  default  of  the  defend- 
ant is  so  largely  a  matter  of  discretion  with 
the  trial  court  that,  unless  it  Is  clearly  made 
to  appear  that  there  has  been  an  abuse  of 
this  discretion,  this  court  declines  to  set 
aside  Its  order.  Especially  are  we  Indisposed 
to  review  Its  action  when  it  has  set  aside  the 
default  and  It  does  not  appear  that  the 
plaintiff  has  sustained  any  prejudice  thereby. 
The  discretion  of  the  court  Is  best  exercised 
when  It  tends  to  bring  about  a  Judgment  upon 
the  merits  of  tbe  controversy  between  the 
parties."  See,  also,  Melde  t.  Reynolds,  129 
Gal.  308,  61  Pac.  932 ;  O'Brien  t.  Leach,  130 
Cal.  220,  72  Pac.  1004,  96  Am.  St  Rep.  105; 
Savings  Bank  v.  Schell,  142  Cal.  505,  76  Pac. 
250.  Error  Is  nev^  presumed  and  the 
burden  of  showing  an  abuse  of  discretion  on 
the  part  of  the  trial  court  Is  always  upon  the 
appellant  As  In  the  case  of  a  finding  of  fact 
by  that  court,  If  there  was  any  evidence  be- 
fore It  which,  by  reasonable  construction,  will 
support  Its  order,  its  action  will  be  upheld. 
If  the  facts  presented  to  it  are  such  that 
reasonable  minds  might  reach  different  con- 
clusions thereon,  the  appellate  court  will  not' 
disturb  tbe  conclusion  reached  by  the  trial 
court  Tbe  rule  Is  the  same  whether  the  mo- 
tion Is  granted  or  denied  by  the  trial  court 
An  examination  of  the  cases  cited  by  the 
appellants  will  show  that  in  all  of  them  tbe 
action  of  the  trial  court  has  been  affirmed, 
with  the  exception  of  two  or  three  cases,  In 
which  the  default  of  the  party  was  clearly 
attributable  to  pure  neglect  on  bis  part,  and 
without  any  showing  of  an  excuse. 

Tbe  death  of  Pelegrlnelll  occurred  in  May, 
1900,  and  in  June  of  that  year  the  defend- 
ant was  Informed  by  certain  attorneys  of 
their  purpose  to  institute  an  action  against 
it  in  behalf  of  the  present  plaintiffs;  and 
thereupon  the  defendant  made  preparation 
for  the  defense  of  such  action  by  obtain- 
ing statements  of  those  having  knowledge  of 
the  facts  connected  with  tbe  death,  and  pro- 
curing photographs  of  the  locality.  No  action 
was  brought  at  that  time,  but  on  February 
6,  1902,  other  attorneys  commenced  the  pres- 
ent action.  At  the  hearing  of  the  motion  to 
set  aside  the  default  It  was  shown,  by  af- 
fidavits presented  on  behalf  of  the  defendant, 
that  at  the  time  tbe  action  was  commenced 
and  for  some  time  prior  thereto  tbe  defendant 
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held  a  poller  Inranmce  with  an  Inanrance 
company,  by  the  twins  of  whlcb  tbat  company 
agreed  to  defoid  It  agpUnst  all  actlouB  oC  the 
character  of  the  present  one.  The  snmmons 
and  complaint  In  this  action  were  not  served 
until  Fetouary  lOth,  but  on  the  morning  of 
rebmary  7th  the  president  of  the  defendant 
aaw  a  notice  In  a  San  Francisco  newspaper 
that  the  action  bad  been  commenced,  and  be 
Immediately  sent  for  the  agent  of  the  in- 
surance company  and  Informed  him  thereof, 
and,  with  him,  went  over  the  case  and  the 
matters  and  facts  ctmnected  with  it,  and  with 
the  defense  thereto,  and  the  said  agent  then 
and  there  agreed  with  the  presldoit  that  the 
insurance  company  would  appear  In  said  ac> 
tion  through  Its  regular  attorn^  on  behalf 
of  the  d^mdant  and  defend  the  same,  and 
take  entire  chai^  of  said  defense.  At  the 
same  time  the  president  ddiv»ed  to  the  said 
agait  all  of  tbe  aforesaid  photograpbs  and 
ststements  of  witnesses.  NotlUng  was  said 
between  tbem  with  r^erence  to  tbe  summons 
or  complaint  in  the  action,  or  with  reference 
to  tbe  service  of  the  seme,  or  when  the  in- 
surance company  would  appear  therein  on  be- 
half of  tbe  defendant;  but  the  president 
states  in  bis  affidavit  that  he  understood  and 
believed,  from  tbe  statement  of  the  agent, 
that  the  insurance  company  would  forthwith 
or  within  a  few  days  thereafter  bnter  an  ap- 
pearance In  tbe  action,  or  arrange  with  the 
attorneys  for  tbe  plalntUTs  with  refereoce 
thereto;  and  would  take  all  st^  necessary 
or  proper  for  Its  defense  in  said  action,  and 
that  teom  that  time  until  after  be  bad 
learned  tbat  judgment  bad  been  rendered 
herein  be  believed  that  said  company  had  ap- 
peared In  the  action  or  arranged  for  an  ap- 
pearance, and  had  done  or  were  doing  every- 
thing necessary  or  proper  for  the  defense  of 
the  company.  Tbe  summons  and  complaint 
were  served  upon  tiie  secretary  of  tbe  def^d- 
ant,  and  were  by  him  immediately  dellvo'ed 
to  the  president,  who  placed  them  in  a  draw- 
er In  his  office  where  they  remained  until 
after  be  learned  of  tbe  entry  of  the  Judg- 
ment He  also  states  that  be  bad  no  notice 
or  knowledge  that  the  defendant's  default 
bad  been  taken,  or  any  trial  of  the  action  bad. 
until  after  tbe  Judgment  had  been  entered. 
The  agent  of  the  insurance  company,  in  hlB 
affidavit,  corn^rates  the  affidavit  of  the 
president,  accept  tbat  he  states  that  In  tbe 
Interview  of  February  7th  be  meant  by  his 
promise  and  agreement,  and  thought  that  the 
president  understood  and  believed  that  he 
meant,  tbat  no  appearance  would  be  entered 
in  the  actl<m  or  steps  taken  by  the  Insurance 
company  on  b^lf  of  the  defendant  until 
after  the  service  of  tbe  summons  and  com- 
plaint and  notice  thereof  was  given  to  the  in- 
surance conqtany,  bnt  he  also  stated  that 
nothing  was  said  between  them  with  refer- 
ence thereto. 

An  affidavit  of  merits  was  made  on  behalf 
of  the  defendant,  and  also  an  offer  to  file  a 
verified  answer  forthwith  and  proceed  at 


once  to  the  trial  of  the  action,  and  to  comply 
with  any  order  as  to  terms  ttiat  tbe  oonrt 
might  dean  reasonsble  as  a  condition  f<»  set- 
ting aside  tbe  default  and  Jndgmoit  It 
sufficiently  appeared  from  these  affidavits 
that  the  defendant  had  been  advised  and  be- 
lieved tbat  it  had  a  good  and  substantial  de- 
foise  to  tbe  plalntlfTs  actkm  upon  the  mwits. 
and  that  It  had  made  preparations  toe  sudi 
defuis^  and  intoided  to  def^  the  action,  and 
for  that  purpose  had  secured  the  aid  of  tlie 
Insurance  company.  We  cannot  say  that  it 
would  liave  been  an  unreasonable  inference 
by  the  trial  court,  from  the  affidavits,  that, 
upon  the  interview  betw6«i  the  president  of 
the  defendant  and  the  agent  of  the  insurance 
company,  he  honestly  and  in  good  faith  un- 
derstood and  believed  tbat  that  company 
would,  without  any  fnrtber  notice  or  request 
on  his  part,  take  all  necessary  steps  for  tbe 
defense  of  the  action ;  and  In  support  of  tbe 
order  appealed  from  it  will  be  assumed  here 
that  tbat  court  did  make  such  Inferoice. 
It  may  be  conceded  that  It  would  have  been 
an  act  of  prudence  on  his  part,  when  he  re- 
ceived flie  copy  of  the  summons  and  com- 
plaint, to  have  delivered  them  to  the  in- 
surance company ;  but.  If  he  had  the  right  to 
believe  and  did  believe  that  tbe  Insurance 
company  would  enter  Its  appearance  and  de- 
fend the  action  irrespective  of  any  service  of 
the  summons,  his  failure  to  givei  the  copies 
to  it  cannot  be  held  to  bare  hwn  attribu- 
table to  any  carelessness  or  Inattratlon. 
Whatever  mnlsslon  tibere  was  must  be  re- 
garded as  an  excusable  neglect  "Sectirai 
478,  Code  GiT^  Proc.  is  a  remedial  provision, 
and  is  to  be  liberally  construed  so  as  to  dis- 
pose of  all  cases  upon  their  substantial 
merits  and  to  give  to  the  party  claiming  in 
good  ttdOi  to  have  a  substantial  defense  to 
the  action  an  (^tportunity  to  present  it"  Nlcoll 
T.  Weldon,  supra. 

The  policy  of  Insurance  held  by  tbe  defend- 
ant which  was  intoodnced  on  behalf  of  tlie 
plaintiffs,  in  which  there  Is  a  provision  re- 
aulrlng  the  holder  of  the  policy,  whenever  an 
action  should  be  brought  against  it  to  for- 
ward Immediately  to  the  office  of  the  com- 
pany the  snmmons  or  other  process  as  soon 
as  tbe  seme  should  be  served  up<m  it  can^ 
not  be  consldored  In  determining  whether 
there  was  negligence  on  the  part  of  the  de- 
fendant. Inasmuch  as  this  policy  was  not 
issued  until  after  the  default  had  beai 
altered  In  tills  action.  Tbe  affidavit  of  <me 
of  the  plalntifDa.  to  tbe  effect  that  at  tbe  time 
of  the  accident  the  defendant  held  another 
policy  from  the  same  company  containing  a 
similar  provision,  was  not  entitled  to  be  coa- 
sldered  by  the  court,  for  tbe  reason  that  It 
purported  to  be  only  an  affidavit  tbat  tbe 
affiant  bad  been  Informed  and  believed  that 
such  was  the  case.  The  Code  authorizes 
allegations  of  a  pleader  to  be  made  upon  in- 
formation and  belief ;  but  an  affidavit  whlcb 
Is  to  be  used  as  evidence  must  be  positive  and 
direct  The  action  of  the .  court  la  to  be 
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tuisdd  Dpon  facta  which  may  be  presented  to 
it,  and  not  npon  the  ttellef  of  the  afiSant 
See  Gay  v.  Torrance,  145  Cal.  144,  78  Pac. 
MO ;  Thompson  v.  Hlgglnbotham,  IS  Kan.  42. 
The  plaintiffs  made  no  claim  that  tbey  would 
suffer  any  loss  or  Injury  by  reason  of  setting 
aside  the  default,  nor  did  It  appear  that;  up- 
on an  acceptance  of  the  defendant's  offer  to 
have  the  case  set  down  for  trial  at  an  early 
day,  they  would  not  be  able  to  fully 
present  their  cause  of  action,  or  that  they 
would  be  deprived  of  any  right  The  terms 
Imposed  by  the  court  must  be  deemed  an 
ample  compensation  for  the  InconTenleoce 
and  delay  Incident  upon  being  required  to 
try  the  case  again. 
The  order  is  affirmed. 

We  concur:   COOPER,  J.;  HALL,  J. 


I  Cal.  App.  S83 

MARCH  V.  BARNET  et  a!. 

(Court  of  Appeal.  First  District,  California. 
Sept.  15,  1905.) 

Judgment  —  Satisfaction  —  Sepabatk  Judg- 
11ENT8  FOR  Same  Cause  of  Aotiok. 
Flaiatiff,  in  an  action  against  a  numtwT  of 
defendants  for  damages  for  the  wron^ul  seizure 
and  Bale  of  his  proi>erty  on  an  execution.  Is  en- 
titled to  recover  no  more  than  the  value  of  such 
property  as  determined  by  the  court,  and  where, 
as  tne  result  of  separate  appeals,  he  recovered  a 
Judgment  agaiust  one  defendant  for  a  part  of 
the  amount,  which  waa  paid,  and  against  the 
others  jointly  and  severally  for  the  entire 
amount,  the  latter  are  eutiUad  to  tiave  the 
amount  paid  by  their  codefendant  credited  on 
the  judgment  against  them. 

Appeal  from  Superior  Court,  Santa  Gnu 
County;  Lucas  F.  Smith,  Judge. 

Action  by  Alvaretta  L.  Mardi,  as  admin- 
istratrix, against  S.  Bamet  and  others. 
Plaintiff  appeals  from  an  orAer  recalling  and 
quashing  an  execution  and  satisfying  the 
Judgment  previously  maOend  tn  her  favor. 
Affirmed. 

See  61  Paa  20. 

Rehearing  denied  November  14, 1905. 

W.  D.  Storey,  for  appellant  Dlnkelsp!^ 
ft  Jacol»  and  Lindsay  ft  Netberton,  for 
respondents. 

HAXili,  J.  TbSM  Is  an  ai^wal  by  plaintiff 
from  an  order  of  the  trial  court  quashing  and 
recalling  an  execution,  and  ordering  the 
entry  ofC  «atlsfactl<»i  of  the  Jndgmoit  that 
had  been  rradered  in  favw  of  plalntlfl.  This 
action  was  brought  by  William  F.  March, 
and  on  his  death  Alvaretta  L.  March,  as  ad* 
mlnistratrlx  of  bis  estate,  was  substituted  as 
plalutlff.  In  the  complaint  it  is  all^^  In 
substance  that  theretofore  an  action  had  been 
brought  by  one  Button  against  said  Jacob 
Steeu,  as  maker  of  a  certain  promissory  note, 
and  said  Wm.  F.  March,  as  indorser  thereof; 
that  an  attachment  bad  been  Issued  and  prop- 
erty of  Steen  levied  upon ;  that  to  secure  the 
release  of  said  property  said  S.  Barnet  and 
one  Bowman  entered  Into  an  undertaking 


whereby  tbey  undertook  to  pay  any  Judgment 
that  might  be  rendered  against  Steen,  and 
thereupon  the  attachment  was  released.  Sub- 
sequently in  said  action  Ju^;ment  was  recov- 
ered against  Steen,  as  maker,  and  March, 
as  indorser,  for  the  sum  of  $^.97.  There- 
upon Barnet  paid  said  Judgment  and  took 
an  assignment  thereof  from  Button.  Subse- 
quently Barnet  assigned  said  Judgment  to 
Isaac  Blum,  who,  shortly  after  assigned  It  to 
Joseph  Blum,  having  first  taken  out  execution 
and  placed  the  same  in  the  hands  of  the 
sheriff  with  Instructions  to  seize  and  sell  the 
Interest  of  March  in  the  schooner  Ingalls, 
which,  undCT  the  further  directions  of 
Joseph  Blum,  tbe  sheriff  did,  selling  the  said 
interest  of  March  to  Joseph  Blum  for  $770. 
Said  interest  was  alleged  to  be  of  the  value 
of  $1,400,  but  waa  found  by  the  court  to  be 
of  the  value  of  $1,000.  Before  making  the 
sale  the  sheriff  demanded  an  indemnifying 
bond,  which  was  given  by  the  Blums  and 
I.  H.  Jacobs.  Joseph  Blum,  on  the  day 
of  the  sale,  transferred  bis  purchase  to 
I.  H.  Jacobs,  who  at  the  beginning  of  the 
suit  still  held  the  same.  Of  the  amount  real- 
ized on  the  Bale  $596  was  credited  on  the  exe- 
cution, tbe  balance  being  applied  to  costs  of 
sale,  etc.  Each  of  tbe  defendants  at  said 
sale  and  at  the  time  of  said  assignment  of 
said  Judgment  had  notice  of  the  relation  that 
Barnet  bore  to  said  Judgment,  and  knew 
that  he  was  a  surety  on  said  undertaking  for 
the  release  of  the  attachment  on  Steen's  prop- 
erty: that  said  transfers  from  Barnet  to 
Isaac  Blum,  from  Isaac  Blum  to  Joseph 
Blum,  and  trom  Joseph  Bltmi  to  I.  H.  Jacobs, 
were  made  with  the  purpose  on  the  part  of 
each  of  the  parties  thereto  to  have  the  said 
property  of  plaintiff  seized  under  said  exe- 
cution and  sold  to  reimburse  Bamet  for  the 
amount  he  had  paid  on  the  Judgment  against 
Steen ;  that  Steen  tnstigatod  and  aided  and 
abetted  the  other  endants  in  said  matters ; 
and  that  all  tbe  other  d^endants  activ^ 
participated  ttier^  Judgment  was  de< 
m ended  for  $1,400,  fntereet,  and  costs.  The 
court  found  the  facts  as  above  set  forth,  save 
that  It  did  not  find  that  Steen  Instigated, 
aided,  or  abetted  Uie  proceeffing,  and  rendw- 
ed  Judgmoit  for  plaintiff  agaliut  Steen  for 
$770,  and  interest  from  the  date  of  said  sale 
and  costs,  but  gave  Judgmmt  toe  tiw  oilier 
defendants.  The  defendant  Stem  totdc  an 
appeal  ftom  the  Juttement  against  Idm,  and 
the  plaintiff  appealed  tnm  fliat  portion  of 
ti»  Judgment  In  favor  of  the  ottier  defoid- 
ants. 

Upon  the  hearing  of  the  appeid  taken 
by  Steen  the  Judgment  was  modified  by  re- 
ducing the  amount  to  the  sum  of  $596,  the 
amount  actnallj  credited  on  the  Judgment 
(March  V.  Steen,  114  Cal.  875,  46  Pac  152) ; 
he  being  held  liable  upon  the  'ground  that 
by  tbe  sale  under  execution  of  property  of 
plalntlfl  and  the  application  of  the  proceeds 
to  the  payment  of  a  Jnd^eut  for  which,  as 
between  plaintiff  and  Stesn,  Steen  was  prl- 
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marlly  liable,  plaintiff  was  entitled  to  recorer 
of  Steen  the  amount  which  he  (plalntlflf)  had 
In  effect  paid  on  the  Judgment  against  Steen. 
Steen  promptly  paid  this  Judgment  to  one 
Devoe,  the  assignee  thereof.  Subsequently 
the  appeal  of  plaintiff  as  against  Barnet,  the 
Blums,  and  Jacobs  was  decided,  and  Judg- 
ment ordered  upon  the  findings  against  said 
last-named  defendants  for  $1,000,  the  value 
of  the  property  of  plaintiff  which  it  was  de- 
termined had  been  wrongly  seized  and  sold 
by  these  defendants,  and  Interest  from  the 
date  of  the  sale  and  costs.  March  v.  Barnet, 
121  Cal.  419,  53  Paa  933,  66  Am.  St.  Rep. 
44  Upon  the  entry  of  judgment  In  the  trial 
court  plaintiff  caused  execution  to  Issue  for 
the  full  amount  thereof,  giving  no  credit  for 
the  amount  that  had  previously  been  paid  by 
Steen,  and  levied  on  property  of  this  respond- 
ent, I.  H.  Jacobs.  Jacobs  moved  the  court 
to  recall  said  execution,  and  before  the 
hearing  of  the  motion  paid  to  the  sheriff 
the  balance  due  on  such  Judgment,  after 
deducting  ftom  the  amount  of  the  Ju^ment 
entered  against  Barnet,  the  Bluma,  and 
Jacobs  the  amount  theretofore  paid  by  Steen. 
The  court  granted  the  motion,  and  ordered 
the  entry  of  full  satisfaction  of  the  Judgment. 
The  appellant  claims  the  right  to  collect  the 
full  amount  of  the  Judgment  entered  against 
the  codefendants  of  Steen  without  giving  any 
credit  for  the  amount  paid  by  Steen,  while 
the  respondent  claims  that  he  Is  entitled  to  a 
credit  for  the  amount  paid  by  bis  codefendant 
Steen. 

This  latter  contention  we  think  to  be 
correct  The  action  was  brought  to  recover 
damages  resulting  to  plaintiff  from  the 
wrongful  taking  of  Ms  property.  It  vras 
found  that  the  property  taken  was  of  the 
value  of  $1,000.  As  a  result  of  the  litiga- 
tion between  these  parties  it  has  finally 
been  adjudicated  and  determined  that  plain* 
tiff's  property  was  wrongfully  taken  and 
converted,  to  his  damage  In  the  sum  of 
$1,000,  the  value  of  the  property  at  the 
time  of  the  conversion,  and  interest  from 
said  time.  It  has  also  been  determined 
that  Barnet,  the  two  Blums,  and  Jacobs  are 
jointly  and  severally  liable  to  plaintiff  for 
the  entire  amount  of  such  damage,  wblle 
Steen  Is  liable  only  to  the  extent  to  which 
the  proceeds  of  the  property  wrongfully  : 
converted  were  applied  to  his  use.  Notwith- 
standing the  form  In  -which  the  Judgment 
was  finally  entered,  $596  against  Steen, 
and  $1,000  against  Barnet,  Blum,  and  Jacobs, 
it  is  plain  from  the  entire  record  that  it  ifl 
but  one  Judgment  for  $1,000  damages,  for 
which  Barnet,  the  Blums,  and  Jacobs  are 
liable  for  the  entire  amount,  and  Steen  for 
$596  only.  Plaintiff  has  now  been  paid  tbe 
$1,000,  wblch  the  court  determined  to  be 
the  full  value  of  his  property  wrongfully 
converted,  together  with  interwt  from  the 
date  of  conversion,  and  costs  of  suit.  By 
collecting  from  Steen  the  $596  realized 
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from  the  execution  sale,  he  has  availed 
himself  to  that  extent  of  the  benefit  of  tbaX 
sale. 

The  orders  are  afiBrmed. 

We  concur:  HARBISON,  F.  J.;  COOF^ 
EB,  J. 


1  Cat.  App.  OM 
BISSELL  V.  FORBES  et  al. 

(Court  of  Appeal,  First  District,  Califomiai 
Sept  19,  1905.) 

Bills  aito  Notes — Constbuction — PATiCEnt 
— ^TrMK — Limitations. 

Where  a  note  dated  Octobw  27,  1893.  was 
payable  "on  or  before  three  years  after  date,** 
but  also  provided  that  payments  should  be  made 
as  follows,  to  wit,  $80  on  the  Ist  day  of  Novem- 
ber, 1893,  and  the  balance  in  monthly  ingtall- 
ments  of  not  leas  ^an  $12.50,  Including  interest 
and  principal  on  the  Ist  day  of  each  and 
every  month  thereafter  mitil  both  principal  and 
interest  were  full;  paid,  plaintiff  was  entitled 
to  sue  for  tbe  first  installment  If  not  paid  on 
November  1,  1883,  and  for  each  installment  un- 
paid as  It  became  due  thereafter,  so  that  limita- 
tions  began  to  run  against  each  installment  from 
the  time  of  its  matwlty. 

.^peel  tmm  Superior  Oourt;  Alameda 
County ;  8.  P.  Hall,  Judge. 

Action  by  Wm.  O.  Blasell  against  Sheridaa 
Forbes  and  others.  From  a  Judgment  in  fa- 
vor of  plaintiff  for  less  than  ttie  relief  de* 
manded,  he  appeals.  Affirmed. 

Wm.  C.  BIssell,  In  pro.  per.  Wright  & 

Wright,  for  respondents. 

COOPER,  J.  Action  to  recover  on  a  prom- 
issory note  and  to  obtain  a  decree  of  fore- 
closure of  a  mortgage  given  as  security  there- 
for. The  court  below  held  that  the  prom- 
issory note,  except  the  last  installment,  was 
barred  by  the  statute  of  limitations,  and 
gave  Judgment  for  the  last  Installment  only, 
with  a  decree  of  foreclosure.  From  this 
Judgment  plaintiff  prosecutes  this  appeal. 

The  sole  question  here  Is  as  to  the  con- 
struction to  be  placed  upon  the  promissory 
note,  which  reads  as  follows :  "$482.40. 
San  Francisco,  Cal.  Oct  27th,  1893.  On  or 
before  three  years  after  date,  for  value  re- 
ceived, we  promise  to  pay  to  Wm.  C.  Bissel), 
or  order,  the  sum  of  four  hundred  eighty- 
two  and  «o/ioo  ($482.40)  dollars.  In  United 
States  gold  coin,  with  interest  at  the  rate 
of  8  per  cent  per  annum,  payable  monthly. 
Payments  shall  be  made  as  follows:  Eighty 
($80)  dollars  on  the  first  day  of  November, 
1893,  and  tbe  balance  In  monthly  Install- 
ments of  not  less  than  twelve  and 
($12.60)  dollars  Including  Interest  and  prin- 
cipal, on  tbe  first  day  of  each  and  every 
month  thereafter  until  both  principal  and 
Interest  are  fully  paid.  This  note  is  secured 
by  a  mortgage  bearing  even  date  herewith. 
Sheridan  Forbes.  Louise  Mills  Forbes." 
The  action  was  commenced  October  16,  1900, 
and  in  time  if  tbe  whole  of  the  note  became 
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due  October  27, 1896,  and  not  before,  but  not 
otherwise.  The  note  was  made  In  contem- 
plation of  all  the  payments  being  made  with- 
in three  years  after  Its  date ;  bat  It  contains 
the  express  agreement  that  $80  was  to  be  paid 
November  1,  1893,  and  $12.50  on  the  1st  of 
each  and  every  month  thereafter.  There  Is 
no  ambiguity  as  to  this.  The  parties  agreed 
to  It,  and  It  Is  not  for  the  courts  to  make 
contracts  for  them.  It  Is  elementary  that 
the  Btatnte  of  limitations  commences  to  run 
from  the  time  an  action  might  be  brought 
If  the  first  Installment,  $80,  was  not  paid 
November  1, 1803,  the  plaintiff  coold  Immedi- 
ately bare  commenced  an  action  to  recover 
said  amount,  and  to  foreclose  hia  mortgage 
to  that  extent  and  so  of  the  $12.00  due  De- 
cember 1,  1883,  and  of  each  subseanent  In- 
Btallment  It  is  precisely  as  though  a  prom- 
issory note  bad  been  given  for  the  $80  and 
tor  each  payment  of  $12.60.  The  defendanto 
agreed  to  pay  the  whole  snm  on  or  before 
three  years  from  date,  bat  they  agreed  to 
pay  the  s^wrato  installments  at  the  times 
provided  for  In  the  note.  The  meaning  of 
the  language  Is  plain.  Defendanto  nnde> 
stood  what  tbey  had  agreed  to  do,  and  plain- 
tiff must  be  presumed  to  have  known  the 
time  when  the  Installments  of  the  note  ma- 
tured. Ewer  r.  Hyrlck,  66  Mass.  16;  Grat- 
tan  V.  Wiggins,  28  Oal.  10.  The  resnit  la  un- 
fortunate for  plaintiff,  but  we  cannot  re- 
dere  him  on  that  ground.  If  the  defendanto 
desire  to  shield  themselves  by  the  statute  of 
limitations,  tb^  have  the  right  to  do  so. 
The  Judgment  Is  affirmed. 

Wecmicor:  HARBISON,  P.  J. ;  BALL,  3. 


1  Cal.  App.  «» 

DODGE  V.  BOARD  OF  POLICE  COiTRS  OF 
CITY  &  COUNTY  OF  SAN  FRAN- 
CISCO et  al. 

(Court  of  Appeal,  First  Dittrlct,  California. 
Sept  19,  1905.) 

Majtdamub — Retostateubnt  of  Pooceman— 

LiMITATIONB. 

Under  Code  Civ.  Proc.  S  SSa  subd.  1,  pro- 
viding that  an  action  on  a  liability  created  by 
statute  must  be  commenced  within  three  years, 
and  section  343,  declaring  that  an  action  for  re- 
lief, not  otherwise  provided  for,  must  l>e  com- 
menced within  four  years  after  the  accrual  of 
the  cause  of  action,  a  mandamos  proceeding  to 
require  plaintiff's  reinstatement  as  a  policeman, 
brought  nine  years  after  his  removal,  is  barred 
by  luDitationa. 

[Ed.  Note. — For  cases  in  point  see  vol.  83, 
Cent  Dig.  Mandamus,  §§  284,  285.] 

.Appeal  from  Superior  Courts  City  and 
County  of  San  Francisco;  J.  O,  B.  Hebbard, 
Judge. 

Application  by  Edward  E.  Dodge  against 
the  board  of  police  commissioners  of  the  city 
and  county  of  San  Francisco  and  others  for 
a  writ  of  mandate  to  compel  respondents  to 
admit  the  applicant  to  the  position  of  patrol- 
man on  the  police  force  of  the      and  county 


of  San  Francisco.  From  a  Judgm«it  award- 
ing the  writ,  def^danto  appeaL  Reversed. 

Franklin  SC.  Lane,  Olty  Atty.,  for  appel- 
lants. T.  a  West  and  H.  M.  Owens,  for  re- 
spondent 

COOPER,  J.  Appllcatton  for  writ  of  man- 
date. The  petition  alleges  that  the  defend- 
ants, acting  as  the  board  of  police  commis- 
sioners of  the  city  and  county  of  San  Fran- 
cisco, did  on  or  about  the  12th  day  of  June^ 
1893,  dismiss  tbe  plaintiff  from  his  position  of 
patrolman  of  the  police  t<ace  of  the  dty  and 
county  of  San  Frandsoo.  The  petition  for 
the  writ  was  filed  March  6. 1902.  In  the  case 
of  Jones  V.  Board  of  Police  Oonmiissioners, 
141  Cal  9^  74  Fa&  696,  an  action  skallar  to 
the  present,  it  was  held  that  the  cause  of 
action  was  barred  by  subdivlalan  1  of  section 
838  of  the  Code  of  OlvU  Procedure,  and  also 
by  section  343  of  the  Code  of  Olvll  Procedure. 
That  case  was  followed  and  approved  by  this 
court  In  Farrell  t.  Board  of  Police  Commis- 
sioners of  Cttty  and  Gounty  of  San  Frandsoo 
(filed  Hay  24, 1905)  81  Pac.  674. 

Under  the  authmrlty  of  these  eases  the 
Judgment  and  order  In  this  case  la  revised. 

We  concur  s  HARBISON,  P.  J. ;  HALL,  X 


1  Cal.  App.  SS8 

CRAIG  et  a!,  v.  GRAY  et  aL 

(Court  of  Appeal,  First  District  Califon^ 
^ept.  16,  1905.) 

1.  FOBOIBia  GNTBT   and   DsrAZITEB  — Coic- 
PLAi  NT— Notice  to  Quit. 

Where  a  complaint  in  unlawful  detainer 
alleged  a  holding  over,  without  permission  of 
the  landlord  or  his  successor  In  estate,  after 
the  expiration  of  the  term  6xed  In  the  lease, 
the  complaint  was  not  defective  for  failure  to 
all^e  the  giving  of  a  notice  to  quit 

[Ed.  Note. — For  cases  in  point  see  voL  8% 
Cent  Dig.  Landlord  and  Tenant  i  1238.] 

2.  Same— Leases— Tebuination. 

Where  a  lease  by  Its  express  terms  ex- 
pired oo  a  specified  date,  It  was  not  necessary 
that  either  a  3  or  30  days'  notice  to  quit  should 
be  given  to  terminate  the  lease,  under  Code  Civ. 
Proc  i  1161.  aubd.  1,  defining  unlawful  de- 
tainer. 

[Ed.  Noto^For  cases  in  point,  see  voL  82, 
Cent  Dig.  Landlord  and  Tenant  I  817.] 

3.  Same— Holding  Ovsb  WmiouT  Psbhis- 
BioN— Evidence. 

In  an  action  for  unlawful  detainer,  evi- 
dence held  sufficient  to  warrant  a  finding  that 
defendants  remained  in  possession  after  the 
termination  of  the  lease  without  plaintiffs'  per- 
mission. 

4.  Saue— IsBUia— FAXLinu  to  Fzitd— Pbejtt- 

DICE. 

Where,  In  unlawful  detainer,  the  com- 

Jlsint  allied  the  maUiv  ctf  a  lease  by  C.  and 
'.,  as  lessors,  to  defendants,  and  that  there- 
after P.  by  deed  of  gift  conveyed  all  his  inter- 
est in  the  premises  to  his  daughter,  which  al- 
legation defendants  denied,  but  no  evidence  was 
introduced  thereon  by  either  party,  whereap- 
oa  tbe  court  found  t^at  the  daughter  had  no 
interest  In  the  premises  and  rendered  judg- 
ment  in  favor  of  0.  and  F.,  the  court's  failure 
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to  find  on  tlie  Issue  raised  with  reference  to 
the  conveyance  was  not  prejudicial  to  defend- 
ants. 

Appeal  from  Saperlor  Court;  City  anfl 
Ooonty  of  San  FraDdaco;   Frank  H.  Ktxri- 

Action  by  Mary  Ljrnde  Craig  and  others 
against  G.  F.  Gray  and  another.  From  an 
order  denyli^  defendants'  motion  for  a  new 
trial,  and  from  so  much  thereof  aa  awarded 
damages  apart  from  possession  of  the 
premises  sued  for^  defendanta  appeal. 
Affirmed. 

Fisher  Ames,  for  appellants.  Leonard 
Stone,  for  respondents. 

HALL,  J.  The  plaintiffs  Mary  Lynde 
Craig  and  Samuel  Lynde  Foster  recovered 
Judgment  against  defendants  for  the  posses- 
sion of  certain  premises,  together  with  the 
sum  of  $1,500  damages,  with  interest  and 
costs,  in  an  action  of  unlawful  detains.  The 
defendants  have  appealed  from  an  order 
denying  their  motion  for  a  new  trial,  and 
from  BO  much  of  the  Judgment  as  awards 
damages,  but  not  from  that  portion  which 
awards  possession  of  the  premises  to  plain- 
tiffs. 

Appellants  urge  that  "the  complaint  does 
not  state  facts  snffldent  to  constitute  a  cause 
of  action,"  and  contend  that  the  complaint 
should  contain  an  allegation  of  the  glrli^  of  a 
notice  to  quit  But  the  cmnplalnt  In  this  case 
allures  a  holding  over  without  the  pennisslfm 
of  the  landlord  or  his  siucessor  in  estate 
after  the  expiration  of  the  term  llxed  In  the 
lease.  As  alleged  In  tbe  ctunplaint,  by 
express  prorlslons  of  said  lease,  the  term 
thereto  esitired  cm  the  1st  day  <tf  DeceabeXt 
1901.  In  such  a  case  neither  a  8  days*  notice 
to  quit  nor  a  80  days'  notice  ot  the  termina- 
tion of  the  lease  Is  required.  Sectltm  1101, 
Bubd.  1.  Code  ClT.  Proc.  See  Lee  Cbmk  v. 
Quan  Wo  Otumg  ft  Co.,  91  Gal.  698,  28  Pac: 
45:  Canning  t.  Flbush,  77  OaL  196,  19  Pac 
876;  Stoppelkamp  t.  Mai^caol;  ^  Cal.  822; 
HcElssIck  Ashby,  98  CaL  424,  33  Pac.  729; 
Ferine  r.  Teague,  66  Cal.  446,  6  Pac.  84. 

The  court  found  that  the  defendants,  after 
the  expiration  of  tiie  terms  fixed  In  the  lease, 
continued  In  possession  of  the  premises  with* 
out  permission  of  the  plaintiffs,  or  either  of 
them;  and  the  appellants  urge  ttiat  the  evi- 
dence shows  that  appellants  retained  posses* 
slon  of  the  iNremlses  with  the  consent  of  plain- 
tUTs.  In  this  connection  It  may  be  noted 
that  defendants  In  their  answer  deny  that 
13iey  remained  in  possession  of  the  premises 
at  all  after  the  termluation  of  the  lease. 
But,  passing  this  point,  the  evidence  was 
sufficient  to  warrant  the  court  In  finding  that 
ilefendants  remained  In  possession  after  the 
termination  of  their  lease  without  the  per- 
mission of  the  plaintiffs.  The  premises  were 
leased  to  defendants  by  Mary  L.  Craig  and 
8nmuel  L.  Foster  for  the  purpose  of  being 
used  by  defendants  to  take  rock  therefrom. 
During  tbe  last  five  years  of  the  term  the 


rental  was  $2C0  per  month,  inyable  In  ad- 
vance, and  the  term  expired  December  1,  ISQl. 
Mary  L.  Craig  testified  that  she  called  at  tbe 
office  of  the  Grays  on  Novemba  Oth  preced- 
ing the  expiration  of  the  lease  to  see  if  they 
wished  to  renew  the  lease,  but  tbey  did  not 
come  to  any  terms.  Tbe  Grays  offered  |100 
per  month  and  10  cente  per  yard  for  all  over 
1.000  yards.  She  told  them  she  wanted  |2Sa 
She  again  visited  Mr.  Gray's  ofllce  Decembw 
2d  to  order  them  to  take  up  their  tracks. 
She  said :  "Tou  were  at  work  to^y  and  yes- 
terday drilling  and  taking  stone  away."  And 
he  saldi  "Why,  I  thought  the  lease  did  not 
expire  until  the  12th  at  December."  She 
Bald:  "It  expired  on  the  Ist  Either  I  want 
the  rent  or  tbe  tracks  removed."  She  next 
called  Decnnber  13th  to  see  why  th^  con- 
tinued work  without  luylng,  and  th^  offered 
her  f  150  and  a  certain  royalty,  which  tOie  did 
not  accept  She  returned  on  tbe  leth  of 
December  "to  find  out.  If  possible,  why  they 
are  at  work  without  paying,  and  I  got  no 
satisfaction."  She  further  said:  "I  have 
not  given  than  permission  or  consented  to 
their  working  on  fuiy  part  of  that  block,  nor 
approved  of  it,  nor  given  tbe  least  intima- 
tion of  a  permission,"  The  evidence  clearly 
shows  tiiat  the  defendants  never  consented  to 
pay  $200  month  which  She  demanded,  and 
she  nevw  consented  that  they  continue  In 
possession  and  take  rock  from  the  premises, 
unless  thoy  would  consent  to  her  terms. 

Appellants  contend  tiiat  "the  court  erred  in 
finding  that  the  plaintiff  Samuel  Lynde  Foster 
was  entitied  to  any  Judgment  whatever 
against  the  defendants;  It  bavlng  beoi 
alleged  that  before  the  termination  of  said 
writta  lease  he  bad  transferred  all  his  In* 
terest  In  tiie  said  premises  to  Marion  B. 
Foster,"  and  also  ttiat  the  court  erred  to  find- 
ing that  Marlon  B.  Foster  had  no  interest  in 
the  said  {vonlses.  These  two  potots  may  be 
considered  together.  The  complatot  alleges 
the  making  of  the  lease  by  Mary  Lynde  Craig 
and  Samuel  Lynde  Fmter,  as  lessors,  to  the 
defendants,  and  after  proper  allegations  of 
the  entry  imAer  the  lease  and  the  holding 
over  It  is  alleged  that  Samuel  I^de  Foster 
by  gift  deed  conveyed  all  bis  Interest  In  the 
praises,  before  December  1, 1901,  to  Marlcm 
B.  Foster.  This  latter  all^tlon  was  by  the 
defendants  denied,  and  the  recmd  shows  no 
evidence  was  introduced  on  the  issue.  The 
court  ^d  not  expressly  find  as  to  whether  or 
not  Samuel  Lynde  Foster  did  convey  to 
Marlon  B.  Foster,  but  did  find  that  Marlon  B. 
Foster  had  no  toterest  In  said  premises. 
This  may  be  conceded  to  be  a  conclusion  of 
law  only.  The  fincUngs  that  were  made 
support  the  Judgment  which  is  in  tavot  of 
Mary  Lynde  Craig  and  Samuel  Lynde  Foster. 
Inasmuch  as  the  defendants  denied  the  allO' 
gation  of  the  conv^rance  fnnn  Samuel  to 
Marion,  and  there  was  no  evidence  Introduced 
on  the  issue  thus  presented,  the  court  would 
have  been  obliged  to  find.  If  it  had  made  a 
finding  oa  tbe  Issue  at  all^  that  zu>  such  ooar 
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veyance  had  beeo  mode.  This  would  not 
bave  changed  the  judgment  at  all.  The  fail- 
ure  to  expressly  find  on  this  Issue  did  not, 
therefore,  prejudice  defendants.  In  S.  P.  R. 
R.  Co.  V.  Whltaker,  109  Cal.  2G8,  41  Pac.  1083, 
It  was  said:  "But,  conceding  that  there 
should  have  been  a  special  finding  as  to  the 
assessment  and  payment  of  taxes,  scill  it 
clearly  appears  from  the  evidence  that.  If 
such  a  finding  had  been  made,  It  miist  have 
been  in  favor  of  defendants.  And,  this  being 
80,  the  plaintiff  was  in  no  way  prejudiced  by 
the  failure,  and  the  judgment  cannot  be  re- 
versed on  this  ground"— citing  'iutchlngs  t. 
Castle,  48  Cal.  152;  People  v.  Center,  66  Cal. 
551,  5  Pac.  263,  6  Pac  481 ;  Murphy  v.  Ben- 
nett, 68  Cal.  528,  9  Pac.  738;  WInslow  v. 
Gohransen,  88  Cal.  450.  26  Pac.  504.  In  this 
case,  If  the  court  had  found  that  a  conv^uuce 
had  been  made  from  Samuel  I^nde  Foster  to 
Marion  B.  Foster,  the  Judgment  against  the 
defendants  would  have  been  the  same,  but 
would  hare  been  In  favor  of  Mary  Lynde 
Craig  and  Marlon  B.  Foster,  ^vhIle,  if  the 
court  bad  found  that  no  such  conveyance  had 
been  made,  which  as  before  stated  Is  the  only 
finding  that  on  the  record  before  as  could 
have  been  properly  made,  the  judgment  would 
still  be  against  the  defendants  but  In  favor  of 
Mary  Lynde  Craig  and  Samncl  I^de  Foster, 
wbich  -is  the  Judgment  rendered.  Marlon  B. 
Foster  Is  not  eomplalnlng.  bnt,  as  one  of  the 
respondents.  Is  asking  this  court  to  affirm  the 
Ju(^sment 

We  find  no  error  prejudlcal  to  defendants, 
and  the  Judgment  and  order  are  affirmed. 

We  ooAcar:  HARRISON,  P.  J.;  COOP- 
ER, J. 


WARD  V.  GOODRICH. 
(Sapreme  Coort  of  Colorado.  Oct  2. 1905.) 

1.  CONXaACTS— CONSTDEBATION. 

A  promise  by  a  husband  to  pay  to  the  wife 
a  specified  sum  per  week  for  the  support  of 
their  child  until  it  arrives  at  a  certain  age,  in 
consideration  of  the  wife  diacbargisg  him  from 
an  order  of  the  court,  made  pending  a  suit 
for  divorce,  directing  the  husband  to  pay  a 
weekly  sum  for  the  support  of  the  wife  and 
diild  in  her  custody  daring  the  pendency  of 
the  action^  and  from  all  claims  of  the  wife  for 
alimony,  is  supported  by  a  sufficient  consider- 
ation, though  the  promise  only  requires  the 
husband  to  do  what  he  is  legally  bound  to  do; 
and  the  wife,  after  the  decree  of  divorce  award- 
ing to  her  the  child,  may  enforce  it. 

2.  Same— Validity— Public  Policy. 

A  contract  between  husband  and  wife, 
made  pending  a  sutt  for  divorce,  which  stipu- 
lates that  the  husband  shall  pay  a  certain  sum 
per  week  for  the  support  of  his  child  in  the 
custody  of  the  wife,  and  which  provides  thac 
the  agreement  shall  not  "abridge,  modify,  or 
suspend  any  rights  which  the  parties  may  have 
to  a  divorce,"  or  effect  the  proceedings  in  court, 
is  not  void,  as  against  public  policy. 

Appeal  from  District  Court.  Arapahoe 
County ;  Owen  B.  Le  Fevre,  Judge. 
^  Action  by  Ella  D.  Goodrich  against  Calvin 


T.  Ward.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

H.  W.  Spangler,  for  appellant.  Laws  & 
Freeman,  for  appellee. 

GODDABD,  J.  The  facta  pertinent  to  a 
decision  of  this  case  are  In  brief  as  follows : 
On  January  10,  A.  D.  1893,  Calvin  T.  Ward, 
the  appellant,  commenced  an  action  for  di- 
vorce In  the  county  court  of  Arapahoe  county 
against  Ella  D.  Ward,  now  Ells  V>.  Goodrich, 
appellee,  upon  the  ground  of  extreme  cruelty. 
The  atqKlIee  filed  an  answer  containing 
countercharges,  and  asked  for  alimony,  coun- 
sel fees,  and  an  allowance  for  the  support  of 
Sidney  Athol  Ward,  the  child  of  the  parties, 
then  two  years  of  age.  While  this  action  was 
pending,  and  on  the  17th  day  of  June,  A.  D. 
1893,  the  appellee  commenced  an  action 
against  appellant  In  the  district  court  for  the 
support  and  maintenance  of  herself  and  the 
child.  Id  this  action  she  obtained  a  writ  of 
ne  exeat  against  appellant,  and  also  obtained 
an  order  requiring  him  to  pay  her  f8  week- 
ly for  the  support  of  h^self  and  child  pend- 
ing the  salt  On  the  19th  of  September, 
1893,  the  putles  entered  into  a  written  agree- 
ment reciting  the  foregoing  facta,  and  provid- 
ing, inter  alia,  that  appellant  should  pay  to 
tlie  appellee  the  sum  of  $200  in  cash,  and  also 
pay  and  allow  her  the  sura  of  |2£0  per  week, 
payable  monthly,  tor  the  support  of  the  dilld 
jntll  further  order  of  the  court,  or  until  he 
should  arrive  at  the  age  of  15  years,  and  in 
consideration  of  such  paymento  the  appel- 
lant should  be  released  and  discharged  from 
all  of  said  orders  for  alimony  and  support  of 
the  child,  and  the  writ  of  ne  exeat  sliould  be 
vacated  and  discharged,  and  from  all  claims 
and  dananda  that  the  appellee  might  have 
upon  him  by  reason  of  their  nurrlage,  and 
from  all  claims  for  permanent  or  other  ali- 
mony, and  for  the  support  of  the  child,  other 
than  that  apecifled  in  the  agreement ;  and  It 
was  further  eqiresaly  provided  that  tbSM 
agreement  should  In  no  way  abridige,  modify, 
or  suspend  any  rights  which  said  parties 
might  have  to  a  divorce  In  either  of  said 
courts,  or  affect  the  proceedii^  in  said 
county  court  action  for  divorce,  or  any  right 
or  defense  which  the  appellee  might  have 
against  the  appellant  in  that  action.  In  pur- 
suance of  this  agreement  all  orders  against 
appellant  above  mentioned  were  vacated,  and 
afterwards,  and  on  the  14th  day  of  October, 
A.  D.  1893,  a  decree  of  divorce  was  granted 
in  favor  of  the  appellant  and  the  custody  of 
the  child  awarded  to  him.  Upon  the  sign* 
Ing  of  the  agreement  ai^llant  paid  appellee 
the  $200  cash,  and  permitted  the  child  to  re- 
main In  appellee's  custody,  and  continued  the 
payment  of  the  monthly  inatallmeDta  for  the 
support  of  tbB  diild,  as  provided  in  said  agree- 
ment, until  February  1,  A.  D.  1896.  Since 
ttiat  time  be  has  failed,  neglected,  and  re- 
fused to  pay  said  allowance.  On  September 
8,  1898,  ai^ellee  broo|^t  this  action  in  the 
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county  court  to  recover  tbe  sum  of  $465,  the 
amouDt  of  such  installments  then  due  under 
the  terms  of  the  agreement.  On  June  5, 1900, 
judgment  was  rendered  in  the  county  court 
In  favor  of  the  appellee  for  $465  and  costs. 
From  this  Judgment  appellant  prosecuted  an 
appeal  to  the  district  court  Ou  March  IS, 
1901,  the  case  was  tried  to  the  court  The 
only  evidence  introduced  was  this  contract 
and  the  testimony  of  Mrs.  Goodrich  to  the 
effect  that  the  child  was  living  and  bad  been 
In  her  care  since  she  and  appellant  separated, 
and  had  been  properly  fed  and  clothed  during 
the  time,  and  had  attended  school  r^ularly 
since  he  was  six  years  old,  and  that  his  as< 
sedates  were  of  the  best  people  In  a  Christian 
neighborhood.  Judgment  was  rendered  In 
favor  of  plaintiff  for  $508  and  costs.  From 
this  Judgment,  appellant  prosecutes  this  ap- 
peal. 

It  was  urged  In  the  court  below  in  sup- 
port of  a  motion  for  judgment  on  the  plead- 
ings,  and  is  Insisted  on  here  by  counsel  for 
appellant,  that  the  contract  sued  on  Is  void 
for  want  of  proper  consideration.  The  argu- 
ment Is  that  since  the  only  consideration  on 
the  part  of  the  appellant  is  his  promise  to 
support  his  infant  child — in  other  words,  to 
do  that  which  he  was  legally  bound  to  do- 
lt was  not  a  sufficient  consideration  to  sup- 
port a  promise;  and  therefore  appellant's 
promise  cannot  be  enforced.  Counsel  labor 
under  a  misapprehension  as  to  the  applica- 
tion of  tbe  rule  he  Invokes.  While  it  Is 
settled  that  the  promising  to  do,  or  the  do- 
ing of,  that  which  the  promisor  Is  already 
legally  bound  to  do,  does  not,  as  a  rule,  con- 
stitute consideration  for  a  reciprocal  promise, 
or  support  a  reciprocal  undertaking  given  by 
the  promisee,  it  by  no  means  follows  that 
such  promise  may  not  be  enforced  against 
such  promisor  by  tbe  promisee,  although  Its 
enforcement  compels  the  performance  of  ttiat 
which  was  already  a  legal  obligation.  We 
are  unable  to  appreciate  the  further  conten> 
Hon  of  counsel  that  there  was  a  want  of 
consideration  sufficient  to  support  the  con- 
tract, for  the  reason  that  at  the  time  it  was 
entered  Into  the  question  as  to  the  custody  of 
tbe  child  was  a  matter  under  the  custody 
and  subject  to  the  discretion  of  the  court  in 
the  divorce  suit  It  may  be  conceded  that 
the  trial  court  bad  the  authority  and  power 
to  make  such  disposition  of  the  child  as  it 
saw  fit  It  might  have  annulled  or  approved 
the  agreement  It  did  neither,  hut  by  award- 
ing the  custody  of  the  child  to  appellant  Im- 
posed upon  him  the  legal,  in  addition  to  his 
contractual,  obligation  to  pay  for  his  sup- 
port and  maintenance. 

It  is  also  claimed  that  the  agreement  Is 
void  and  against  public  policy.  There  is 
nothing  in  its  terms  that  renders  It  obnoxious 
to  this  objection.  The  fact  that  it  was  enter- 
ed into  while  the  action  for  divorce  was  pend- 
ing does  not  affect  its  validity,  unless  it  can 
be  said  that  It  was  its  purpose  or  effect  in 
some  way  to  facilitate  the  granting  of  the 


divorce.  That  such  was  not  its  purpose  is 
show^n  by  the  agreement  itself,  which  express- 
ly provides  "that  this  contract  shall  in  no 
way  abridge,  modify,  or  susi>end  any  rights 
which  the  parties  may  have  to  a  divorce  or 
action  for  divorce,  *  •  *  or  affect  tbe 
proceedings  In  said  county  court  action  for 
divorce  brought  by  said  Calvin  T.  Ward 
against  the  said  Ella  D.  Ward,  and  any  right 
of  defense  which  the  said  Ella  D.  Ward  may 
have  In  said  action  against  the  said  Calvin 
T.  Ward."  From  the  decree  set  out  in  appel- 
lant's answer  it  appears  that  the  case  was 
regularly  tried  to  a  Jury  upon  the  Issues  join- 
ed by  tbe  complaint  answer,  cross-complaint, 
and  replication,  and  upon  the  evidence,  and 
that  tbe  court  found  that  the  findings  of  the 
jury  were  sustained  by  the  evidence  and  were 
sufficient  in  law  to  entitle  appellant  to  the 
relief  prayed  for.  Nor  does  appellant  claim 
that  the  agreement  In  any  way  facilitated 
that  result  or  that  he  obtained  any  undue 
advantage  by  reason  of  Its  existence. 

This  action  does  not  Involve  the  right  to 
the  custody  of  the  child,  as  counsel  for  ap- 
pellant seem  to  argue,  but  only  tbe  question 
as  to  whether,  having  placed  the  child  in  ap- 
pellee's care,  his  promise  to  pay  the  stipulated 
price  for  Its  support  can  be  enforced.  We 
think  the  court  below  was  correct  In  holding 
that  he  Is  so  liable  and  the  JndgmeDt  is 
therefore  affirmed. 

Affirmed. 

GABBEBT,  a  X,  and  BAILET.  J.,  concur. 

34  Colo.  232 
McCONATHY  v.  DECK. 
(Supreme  Court  of  Colorado.   Oct  2,  1905.) 

1.  Statutes — PLEAmNo — Necessitt. 

Where  a  complaint  in  an  action  to  recover 
a  penalty  aniinst  a  sheriff  for  violation  of  Mills* 
Ann.  St  8  210,  stated  the  facts  bringii^  tbe  case 
within  the  statute,  which  was  general  in  Its 
terms,  it  was  not  objectionable  for  failure  to 
specifically  refer  to  or  plead  such  act 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Gent.  Dig.  Statute  8  37&] 

2,  PLEADmo — Complaint — Defect  Cubed  bt 
Ajvsweb. 

Defendant  was  not  entitled  to  object  to  the 
omiBsion  of  an  alleged  necessary  allegation  from 
the  complaint,  where  such  allegation  was  sap- 
plied  by  the  answer. 

[Ed.  Note.— For  cases  in  point,  see  vol.  39; 
Cent  Dig.  Pleading,  «  1344.] 

Appeal  from  District  Court,  Hinsdale 
County;  Theron  Stevens,  Judge. 

Action  by  R.  P.  McConathy  against  James 
W.  Deck.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Charles  F.  Repath,  for  appellant  H,  0. 

Clay,  for  appellee. 

GUNTEH,  J.  Section  210,  Mills'  Ann.  St, 
provides  in  substance  that  all  sheriffs  or 
other  public  officers,  having  In  custody  any 
person  for  any  alleged  cause  whatever,  shall, 
except  In  cases  of  immediate  danger  of  ee- 


Digitized  by  Google 


Or.) 


STATE  T.  RYAN. 


cap«,  ttdmtt  any  practleiog  attorney  at  law 
In  tbis  state,  whom  sncli  person  may  desire 
to  see,  to  consult  such  peraon  in  private,  and 
that  any  officer  rlolating  sucb  statute  shall 
forfeit  and  pay  $100  to  the  person  aggrlered, 
to  be  recovered  by  an  action  of  debt  Ap- 
pellee, tbe  person  In  custody,  proceeded  under 
tbis  statute  against  appellant,  the  sheriCC, 
and  had  Judgment.  Appellant  in  objections 
1,  2,  and  3  contends,  in  eCFcct,  that  the  com- 
plaint does  not  state  a  cause  of  action,  be- 
cause the  statute  is  not  speciflcally  declared 
upon.  The  Code  requires  tbe  complaint  to 
contain  a  statement  of  the  facts  constituting 
the  cause  of  action.  The  complaint  In  this 
case  states  tbe  facts  bringing  the  case  within 
tbe  statute  sued  on,  which  is  a  general  one, 
and  this  Is  sufficient  In  Denver,  Texas  & 
Gnlf  R.  R.  Co.  T,  De  Graff,  2  Colo.  App.  44, 
29  Pac.  G64,  it  was  contended  that  the  statute 
on  which  tbe  complaint  was  framed  was  not 
sufficiently  pleaded.  The  court  said:  "It 
was  a  general  statute — need  not  be  pleaded 
or  referred  to.  If  the  complaint  stated  a 
cause  of  action  under  the  statute,  that  was 
sufflcieut."  See,  also,  Madera  t.  Holdiege,  4 
Colo.  App.  130,  35  Pac.  52. 

It  Is  next  urged  that  the  complaint,  in 
bringing  tbe  facts  within  the  statute,  should 
with  more  deffnlteness  have  stated  that  the 
consultation  sought  would  not  have  been  at- 
tended with  any  immediate  danger  of  es- 
cape. If  such  objection  could  be  urged  after 
Judgment,  a  sufficient  reason  for  Its  over- 
ruling IB  that  the  answer  fully  supplied  tbe 
alleged  defect 

It  Is  further  urged  that  the  evidence  was 
not  sufficient  to  support  the  finding  and  Judg- 
ment. It  would  serve  no  useful  purpose  to 
discuss  the  evidence.  It  Is  sufficient  to  say 
that  there  was  substantial  evidence  to  sus- 
tain the  finding  niul  judgment.  If  the  court 
credited,  which  It  did,  the  testimony  cf  ap- 
pellee and  bis  connsel.  Mr.  Clay,  the  case 
alleged  In  tbe  complaint  was  proven. 

Judgment  affirmed. 

GABBBRT,  C.  J.,  and  MAXWELL,  J., 

concur. 


STATE  T.  RYAN.  * 
(Snprane  Court  of  Oregon.  Oct  23,  1905.) 

1.  CSIUINAL  Law— Evidencb—Dbclautions 

or  CONSPIBATOB. 

The  acts  ainl  declaration  of  a  comfplrator, 
during  the  existence  and  in  furtherance  of  the 
conspiracy,  are  admissible  in  evidence  against 
them  all. 

[Ed.  Note, — For  caees  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  8§  »8»-1001.] 

2.  Sahe  —  Declarations  of  Conspibatob  — 
AnuissiBiuTY— Obder  of  Pboof. 

It  ia  within  tbe  diticretioo  of  the  trial 
court  to  admit  the  acta  or  declarations  of  a 
conspirator  before  sufficient  evidence  is  given  of 
the  conspiracy ;  but  the  proper  coanectioo  must 
be  Bubsequently  made,  in  order  to  entitle  such 
acts  or  declarations  to  go  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  |i  1012-101(1^  IGll, 
1C12.]   

*  Rehearing  denied  January  9,  19M. 


3.  Conspibact— Evidence— SuFFiciENCT. 

A  conspiracy  may  be  proven  by  declara- 
tions, acts,  and  conduct  of  the  conspirators. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10. 
Cent  Dig.  Conspiracy.  H  101,  1U2.] 

4  Cbucinal  Law  —  Decubatioms  or  Gon- 
BPIBATOR8  —  Evidence  of  Cokspibacy  — 

SUFFICIESCT. 

Where,  on  a  prosecution  for  Inropny,  !t 
appeared  that  defendunt  obtained  pousesiiinn  of 
the  prosecutor's  money  through  a  certain 
scheme  carried  on  by  defendant  and  anoLlier 
and  that  originally  the  other  met  prosecutor 
and  talked  to  him  of  the  sohprae,  and  brought 
about  a  meetinf^  between  prosecutor  and  de- 
fendant and  that  subsequently  the  scheme  was 
carried  into  effect,  all  the  parties  participating, 
it  was  proper  to  admit  in  evidence  the  declara- 
tions and  representations  originally  made  to  the 
prosecutor  by  the  other  as  declarations  in 
furtheranca  of  a  conspiracy. 

5.  liARCENT    —    POSSBSSION    ObTAIKBD  BT 

Fraud. 

Where  prosecutor  gave  his  money  to  de- 
fendant to  hold  as  a  stakeholder  on  a  bet, 
such  delivery  having  been  hrouKht  about  by 
fraud  and  artifice  of  the  defendant  who  in- 
tended to  appropriate  the  money  in  any  events 
and  who  did  so,  there  was  a  larcenous  taking. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Larceny,  g  34.] 

6.  Criminal  Law— Evidence— Escape. 

Evidence  of  an  escape  ia  always  admis- 
sible as  against  the  defendant,  but  it  is  for 
the  jury  whether  or  not  the  real  purpose  of 
the  defendant  was  to  escape  justice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  SS  779,  915.] 

Appeal  from  Circuit  Court  Marion  County; 
Geo.  U.  Burnett,  Judge. 

J.  C.  Ryan  was  convicted  of  larceny,  and 
he  appeals.  Affirmed. 

James  McCain  and  W.  H.  Holmes,  for  ap- 
pellant  I.  Homer  Van  Winkle  and  P.  H. 

D'Arcy,  for  the  State. 

WOLVERTON,  C.  J.  The  defendant  was 
convicted  of  the  crime  of  larceny,  and  ap- 
peals from  tbe  Judgment  rendered  in  pursu- 
ance thereof. 

The  subject  of  the  larceny  was  $2,000,  con- 
sisting of  100  gold  $20  pieces,  current  money 
of  the  United  States,  alleged  to  have  been 
tbe  property  of  one  John  F.  Uoth,  tbe  prose- 
cuting witness.  Rotb  testified  In  substance 
that  he  was  acquainted  with  the  defendant; 
that  he  met  him  In  Salem,  Or.,  at  the  Wil- 
lamette Hotel  on  tbe  23d  day  of  S^tember, 
1904;  that  defendant  came  to  a  room  in  the 
hotel  occupied  by  witness  and  a  party  by 
the  name  of  Huston,  and  was  introduced  to 
him  by  Huston;  that  witness  met  Huston  In 
Portland,  about  two  days  prior  to  this  date, 
in  Doctor  Pobl's  office,  and  had  a  conversa- 
tion with  him  therein;  and  that  be  explained 
what  be  was  up  for.  Witness  continues 
(quoting  from  tbe  bill  of  exceptions);  "Hna- 
ton  told  me  that  two  men  here  at  Salem  were 
trying  to  get  up  a  foot  race,  and  he  said  that 
they  wanted  some  bona  fide  business  man  to 
come  up  here  and  hold  the  money  for  them; 
and  be  says.  If  be  could  get  me  to  come  up 
here,  be  would  assure  me  that  he  would  pay 
me  well  for  my  trouble.  He  said  I  did  not 
need  to  bet  anything.  He  said  tbem  two 
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tellowB  had  lots  of  money.  AH  they  wanted 
was  tor  me  to  come  up  here  and  bold  the 
money,  and  divide  It  fairly  aftw  the  race 
was  orer,  and  I  agreed  to  come  up  on  those 
conditions;  and  I  came  up  here,  and  on  Fri- 
day evening  we  went  to  the  hotel,  and  Ryan 
came  np  to  our  room,  and  Huston  Introduce'  ' 
me  to  blm,  and  he  [Ryan]  explained  the  thing 
differently.  He  said  he  wanted  to  bet  some 
money  on  ft  foot  race  against  Baym<Mid.  He 
said  Baymond  was  &  friend  of  his,  and  he 
wanted  me  to  bet  against  Baymond  for  him, 
and  he  aald  he  would  pay  me  for  my  tn>id>le. 
Next  day  he  met  us  again  and  wanted  to 
know  if  I  had  any  money  In  the  bank  to 
show  1  was  a  business  man  In  Portland.  The 
next  day  Byan  came  to  the  hotel  again,  and 
wanted  to  know  if  I  had  any  mon^  to  afaow, 
in  cose  of  an  argument,  that  everything  was 
all  right,  that  I  was  responsible,  and  I  told 
him  that  I  had  a  bankbook,  the  mcmey  that 
was  put  in  the  bank  from  our  business,  and 
a  small  check,  and  be  said  in  case  of  an 
argument  be  wanted  to  show  about  f2.000 
In  the  bank;  that  that  would  be  enough  to 
satls^  Baymond  probably,  If  he  lost  that 
much  money  and  wanted  to  protest  the  rac& 
He  wanted  me  to  go  back  and  make  arrange- 
meata  bo  I  could  get  $2,000,  and  I  went  back 
and  explained  the  case  to  my  brother-in-law, 
and  he  let  me  have  that  amount  of  money. 
Ryan  said  we  might  not  have  to  draw  It 
ind  I  agreed  to  it,  and  we  came  bade  here 
f  uesday,  Huston  and  I,  and  Byan  met  us  and 
went  to  the  hotel  with  ns,  and  we  had  dlnnw, 
and  after  dinner  he  [Byan]  went  out  About 
1  o'clodE  Byan  met  us  again,  and  be  tofft  us 
down  to  bis  room— it  was  over  a  saloon  on 
the  corner^— and  he  Introduced  me  to  this 
man  Baymond,  and  Baymond  said  that  be 
wanted  to  bet  some  money  on  a  foot  race. 
Ryan  gave  me  a  bunch  of  greenbacks  marked 
$2,D00,  and  be  said,  when  Baymond  came, 
'Ton  bet  this  money  with  him,'  so  Raymond 
said  he  wanted  to  bet,  and  he  put  down  $2,500 
In  greenbacks.  Raymond  said  be  would  go 
back  to  the  bank,  and  Byan  gave  me  a  bunch, 
$3,000,  all  in  greenbadcs,  and  I  bet  Raymond 
all  this  other  bunch.  It  was  imt  In  a  little 
grip,  and  Raymond  went  downstairs  with 
this  man,  Morris.  While  be  was  down  there, 
Ryan  gave  me  another  bunch  of  $5,000  in 
greenbacks,  bnt  be  says,  'Go  down  and  draw 
your  money,'  and  he  said,  'I  want  tbe  money.' 
I  did  not  think  anything  about  It  being  a 
scheme,  and  I  went  down  to  draw  my  money. 
It  was  $2,000.  I  got  it  all  in  20-donar  gold 
pieces^  When  I  got  back,  Raymond  says, 
'I  have  got  $5,000  more,*  and  I  bet  him  the 
$5,000  which  Byan  gave  me.  Byan  says, 
'Did  you  draw  your  money  from  the  bank?'— 
and  I  had  It  in  a  little  bag,  and  Ryan  took 
it  and  he  put  it  In  a  grip  and  be  says,  "We 
will  run  tbe  race,'  and  he  says,  'Leave  the 
money  in  the  bank,*  and  he  stepped  out 
about  five  or  ten  minutes  and  came  back  and 
showed  me  a  little  receipt,  which  read:  'One 
pip  and  cont«itfl  deposited  liere.*  Be  folded 
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It  np  and  put  It  In  Us  podiet;  and  said.  'Af- 
ter tbe  foot  race  we  will  get  it'  and  we 
went  out  to  the  ball  ground,  and,  when  we  got 
there,  there  were  a  few  boys  in  there,  about 
16  or  18  years  old.  playing  ball.  Th&a  it 
was  decided  to  go  bade  of  the  ball  ground, 
and  they  went  ba(^  there^  aod  Ryan  stepped 
off  60  teet  and  told  me  to  go  to  one  end  while 
he  measured  oB  60  fee^  and  I  stayed  up 
there,  and  the  men  started  to  run  and  one 
fell  down,  and  Ryan  said  to  Baymond:  -We 
will  run  this  thing  omr  Inside  of  10  days,' 
and  be  said:  *AU  right  We  will  go  to  tin 
race  track  or  some  other  place,*  and  we 
agreed  all  around  that  we  would  run  it  off 
in  10  days,  and  Byan  said:  'We  will  leave 
the  money  in  the  bank  mitU  after  the  race 
comes  off,'  and  I  went  back  to  Portland  that 
same  night  and  Huston  went  along.**  The 
witness  further  teetlfled  In  substance  that  he 
came  to  Salem  on  the  23d  of  Septranber  In 
company  with  Huston;  that  Ryan,  Raymond. 
Morris,  Huston,  and  another  man  accompa- 
nied him  to  the  race;  that  Morris  was  one 
of  tbe  runners  and  Huston  tbe  oilier;  that 
Ryan  was  supposed  to  be  betting  on  Husinn, 
and  Baymond  on  Morris.  The  dtfendant 
offered  evidence  tmding  to  Show  that  he  met 
Both,  the  prosecuting  witnesa^  for  ttie  first 
time  <Hi  the  2Sd  of  S^tmber,  1904;  tiiat  he 
was  not  introdaced  to  him,  but  that  Both 
came  to  him  on  tbe  street  and  said  to  him, 
in  substance:  *'*We  understand  that  yon 
know  something  about  athletics,  and  [refer- 
ring to  tbe  foot  race  In  question]  we  would 
like  for  you  to  be  stakeholder,'  which  tbe 
defendant  consented  to  do.  He  said,  amongst 
other  things,  to  the  defendant  that  he 
wanted  It  understood  that  this  race  was  to 
be  run  as  private  as  possible,  and,  as  his 
partner  was  Interested  with  him,  he  did  not 
want  him  to  know  thla  race  was  coming  off; 
and,  further,  tiie  defendant  testified  and 
offered  evidence  tending  to  show  that  afta 
tbe  race  was  run  and  was  unsatisfactory  to 
Both,  It  was  agreed  between  Both  and  Bay- 
mond, who  was  backing  tbe  other  runner, 
Morrla,  that  tbe  race  should  be  again  run 
on  tbe  following  Saturday.  That  the  de- 
fendant retained  the  money  until  late  In  tbe 
evening  Saturday,  and  after  the  time  had  oc- 
pired  within  which  the  race  was  to  be  rerun. 
Raymond  and  Morris,  his  runner,  were  pres- 
ent, ready  to  rerun  tbe  race,  but  that  Both 
did  not  come  with  bis  runner  to  contest 
Tbat  after  bis  time  bad  expired  [the  defend- 
ant] as  stakeholder  turned  tbe  money  in  bis 
bands  over  to  Raymond".  The  foregoing 
testimony  illustrates  fairly  the  respective 
positions  of  the  parties  litigant  There  was 
an  objection  interposed  to  tbe  prosecuting 
witness  detailing  what  was  said  and  done  tqr 
Huston  in  Portland,  that  being  two  days 
prior  to  tbe  time  tbey  met  tbe  defendant  in 
Salem,  on  the  ground  that  such  evidence  wa» 
Incompetent  by  which  to  establish  tbe  defend- 
ant's guilt  Tbe  court  however,  permitted  It 
to  CO  to  the  Jury  upon  the  assurance  on  tbt 
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part  of  the  state's  attorney  that  be  would 
coDDect  up  Huston  with  the  defendant  In  the 
transaction  later  on  In  the  trial.  Error  is 
DOW  predicated  upon  the  admission  of  sach 
testimony,  not  because  of  the  order  In  which 
It  was  allowed  to  go  to  the  Jury,  but  solely 
upon  Its  incompetency. 

The  theory  of  the  state  la  that  both  Huston 
and  the  defendant  were,  with  others,  en- 
gaged In  a  conspiracy  to  wrongfully  obtain 
the  money  in  question  from  Roth,  and  that 
what  was  said  and  done  by  Huston  In  Port- 
land was  in  furtherance  of  such  conspiracy, 
and  therefore  tantamount  to  the  utterances 
and  acts  of  the  defendant  himself.  It  is  a 
matter,  perbaps,  of  substantive  law,  rather 
than  a  rule  of  evidence,  that  what  one  con- 
spirator says  and  does  during  the  existence 
and  In  furtherance  of  the  conspiracy  are  the 
utterances  and  doings  of  all,  on  like  principle 
that  the  acts  of  an  agent  within  the  legiti- 
mate scope  of  his  employment  bind  his  prin- 
cipal as  if  done  by  the  latter.  The  conspira- 
tors are  all  principals,  and  the  acts  of  each 
are  the  acts  of  his  fellow  conspirators,  and 
are  binding  upon  that  basis.  Unless,  there- 
fore, the  relationship  is  such  as  to  make 
tbem  all  principals,  none  are  affected,  ex- 
cept the  party  whose  acts  or  admissions  are 
In  question.  When  the  appropriate  relntlon- 
ghip  is  shown,  then  may  the  acts  and  utter- 
ances of  each  be  shown  as  the  acts  and  utter- 
ances of  all.  3  Wlgmore,  E^^.  t  1797;  15  Am. 
Law  Rev.  80.  The  common  expression  of  the 
books  seems  to  be  that  "those  declarations 
only  are  admissible  which  are  made  by  a 
conspirator  during  the  existence  of  the  con- 
spiracy, and  in  furtherance  of  It"  Under- 
bill, Crlm.  Ev.  |  493.  Greenleaf  says  that 
the  acts  and  declarations  must  "be  those 
only  which  were  made  and  done  during  the 
pendency  of  the  criminal  enterprise,  and  In 
furtherance  of  its  Objects."  1  Greenl.  Br. 
<16th  Ed.)  S  lS4a. 

Now,  it  is  argued  that  what  Huston  said 
and  did  in  Portland  was  prior  to  the  forma- 
tion of  any  conspiracy  between  the  parties 
concerned  In  the  theft.  But  is  the  premise 
well  founded?  It  is  not  material  at  what 
particular  time  any  one  entered  Into  the 
conspiracy.  It  is  enough  to  know  tbat  he 
Was  a  common  conspirator.  The  acta  or 
declarations  of  one  or  more  of  the  con- 
Bplrators  are  somotimea  admitted  before 
sufficient  proof  Is  given  of  the  conspiracy. 
This  rests,  however,  lai^ely  within  the  dis- 
cretion of  the  trial  court,  but  the  proper  con- 
nection must  be  subsequently  made,  so  as  to 
show  prima  fade  a  conspiracy  between  all, 
before  such  acts  or  declarations  will  ultimate- 
ly be  permitted  to  go  to  the  Jury.  Such  is 
the  course  pursued  In  the  present  case.  A 
conspiracy  may  be  .proven  by  showing  the 
declaratitms,  acts,  and  conduct  of  the  con- 
spirators. It  IB  seldom  possible  to  establish 
a  speciflc  understandlDg  by  direct  agreement 
between  the  parties  to  effect  or  accomplish 
an  unlawful  purpose.  Usually,  therefore, 
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the  evidence  must  be  necessarily  drcum- 
stantlal  In  character,  and  will  be  snfflclent, 
if  It  leads  to  the  conviction  that  such  a  com- 
bination In  fact  existed.  Thus,  if  It  be  shown 
that  the  conspirators  were  apparently  working 
to  the  same  purpose — ^that  is,  one  perform- 
ing one  part  and  another  another — each  tend- 
ing to  the  attainment  of  the  same  object,  so 
that  in  the  end  there  was  apparent  concert 
of  action,  whether  they  were  acting  In  the 
Immediate  presence  of  each  other  or  not.  It 
would  afford  proof  of  a  conspiracy  to  effectu- 
ate that  object  Mussel  91ongh  Case  (C.  C) 
5  Fed.  680;  United  States  v.  Sada  (D.  C.)  2 
Ped.  754.  Such  proofs  would  evidence  prima 
facie  a  conspiracy.  So  It  Is,  as  was  perti- 
nently said  by  Pennefather,  G.  J.,  In  R.  v. 
O'Connel),  cited  and  quoted  in  2  Wlgmore  on 
Evidence,  |  1079:  "If  the  conspiracy  be 
proved  to  have  existed,  or,  rather,  if  evi- 
dence be  given  to  the  Jury  of  Its  existence, 
the  acts  of  one  In  furtherance  of  the  common 
design  are  the  acts  of  all;  and.  whatever 
one  does  in  furtherance  of  the  common  de- 
sign, he  does  as  the  agent  of  the  co-conspira- 
tors." Now,  a  conspiracy  between  Huston 
and  the  defendant  was  not  shown  prima 
facie  sufficient  to  carry  the  case  to  the  Jury, 
until  their  acts  and  conduct  two  days  later 
in  Salem  were  detailed  by  the  witness.  But 
Huston's  declarations  and  representatlona 
to  Roth  in  Portland,  and  the  fact  that  the 
former  accompanied  the  latter  to  Salem, 
leading  to  a  meeting  with  the  defendant  and 
the  oth&e  parttes  ctmcemed  in  the  schone, 
coupled  with  the  farther  fact  that  the  Bclieme 
was  then  carried  to  a  successful  issue,  all 
participating,  show  a  common  design  of  alL 
Tbat  design  coald  not  have  been  successful 
without  Roth's  presence  In  Salem,  and  Hus- 
ton played  the  part  ta  bringing  blm  ber& 
This  affords  evldraice  In  Itself  of  a  conspiracy 
existing  inlor  to  the  time  that  Huston  talked 
wlttL  Rotti  In  Portland,  and,  further,  that  the 
acta  and  declarations  of  Huston  In  the  pres- 
ence of  Roth  were  but  a  part  of  the  cmnmcm 
design  to  ^ectuate  the  purpose  of  the  con- 
spira^.  What  Huston  did,  therefore,  io 
Portland  was  in  furtherance  of  tbe  commim 
design  and  prima  facie,  at  least,  during  the 
existence  of  the  conspiracy.  The  scheme  in- 
cluded a  foot  race  and  a  betting  thereon,,  or 
a  simulatltm  to  that  effect  Huston  talked 
about  soch  a  scheme  in  Portland,  and,  when 
he  Induced  Roth  to  come  to  Salem,  the  de- 
fendant took  tbe  matter  up  where  Huston 
had  left  It,  and  Huston  subsequently  partici- 
pated In  the  race.  Gould  there  be  any  more 
pertinent  evidence  of  a  con^iracy  between 
HuBton  and  the  defendant  to  accomplish  an 
unlawful  purpose,  and  that  it  had  Its  origin 
prior  to  Huston's  meeting  Roth  In  Portland? 
Clearly  not  The  ruling  of  the  trial  court  In 
admitting  tbe  evidence  was  therefore  unex- 
ceptional. State  V.  Moore,  32  Or.  65,  48  Pac. 
4tiS,  is  by  analogy  authority  for  this  view, 
and  State  v.  McGee,  81  Iowa,  17.  46  X,  Vf. 
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764,  80  much  relied  on -by  appellant,  Is  not 
adverse; 

The  next  assignmont  of  error  relates  to  tbe 
following  inetructious  of  the  court,  to  wit : 
"If,  however,  the  property  was  received  or 
taken  by  the  defendant  with  a  felonious  In- 
tent at  the  time,  he  Is  guilty  of  larceny, 
even  though  it  were  by  the  owner's  consent. 
Any  preconcerted  plan  to  obtain  money,  and 
an  intent  to  steal  coupled  with  that  plan.  Is 
felonious.  If  money  is  obtained  by  trick, 
artlQce,  or  device,  as  fraudulently  obtaining 
It  under  color  of  a  bet.  Inducing  a  person  to 
bet  merely  for  the  puriwse  of  getting  posses- 
sion of  the  stakes  deposited,  and  with  the  la- 
tent to  appropriate  them,  regardless  of  the 
event  on  which  the  bet  was  made,  Is  larceny. 
Bo  you  are  to  consider  w*liether  or  not  this 
whole  transaction  was  a  mere  scheme  or  de- 
vice to  steal  Roth's  money.  If  it  appears  to 
yon  beyond  a  reasonable  doubt  that  the  de- 
fendant entered  into  sach  scbeme,  either  by 
himself  or  with  others.  Intending  all  the  time 
to  steal  this  money  from  Roth,  and  you 
Btaonld  believe  that  beyond  a  reasonable 
doabt.  and  further  find  that  be  did  get  the 
money  by  such  scheme,  you  should  find  him 
guilty  as  charged  in  the  Indictment"  The 
meaning  intending  to  be  conveyed  by  the  lan- 
guage quoted  is  elucidated  by  a  preceding 
clause  and  others  that  followed,  whereby  it 
was  explained  that,  if  the  property  was  re- 
ceived In  good  faith,  a  subsequent  wrongful 
conversion  would  not  support  an  auction 
of  larceny  in  the  original  taking,  and,  fur- 
ther, that  if  the  bet  was  made,  and  Ryan  was 
a  stakeholdw  In  good  fftith,  be  could  pay  the 
money  over  to  the  winner  at  any  time  after 
the  race,  and  before  a  return  was  dcmaiidcd 
by  Roth,  and  the  transaction  would  not  con- 
stitute larceny.  The  legal  significance  of  the 
term  "bet"  or  "wager"  Is  well  understood. 
The  contention  of  appellant  is  that,  if  Roth 
bet  his  money  on  tlie  foot  race  In  question, 
it  is  not  of  the  slightest  legal  consequence 
how  be  came  to  do  so,  whether  he  was  so  in- 
duced by  fraiid  or  not,  or  whether  the  foot 
race  was  fair  or  not;  that  In  either  or  any- 
event  he  parted  with  his  money  voluntarily, 
and.  there  not  being  present  tlie  elemrat  of 
trespass,  there  could  be  no  larceny.  The 
proposition  goes  beyond  the  authorities.  It 
ts'DOt  larceny,  say  the  learned  authors  of  the 
American  and  English  Encyclopedia  of  Law 
(volume  18  [2d  Ed.]  482),  to  obtain  money 
"by  inducing  a  person  to  bet  on  some  game 
or  trick,  and  thMi,  by  fraudulently  making  it 
appear  that  the  par^  betting  has  lost,  tak- 
Ing  the  stakes  deposited  by  him."  The  text 
seems  to  be  based  npoa  an  old  English  case, 
where  the  party  parted  with  his  property  on 
a  wagering  trick,  supposing  that  he  had 
lost  fairly.  King  t.  Nicholson,  2  Leach, 
C.  O.  610.  By  a  footnote  the  authors  fur- 
ther say :  "A  distinction  Is  to  be  noted  be- 
tween apparently  winning  a  bet  by  frandu- 
lent  means  and  by  indndng  a  party  to  de- 
spglt  monej  or  goods  on  a  bet  merely  as  a 


means  of  getting  possession  of  them."  The 
principle  applicable  for  determining  whether 
money  obtained  fraudulently  amounts  to  lar- 
ceny or  not  is  well  Illustrated  in  People  v. 
Tomlinson,  102  Cal.  19,  23,  30  Tac.  50G,  507. 
The  court  say:  "Where  one  honestly  re- 
ceives the  possession  of  goods  uiM>n  trust, 
and  after  recei%'ing  them  fraudulently  con- 
verts them  to  his  own  use,  it  Is  a  case  of  em- 
bezzlement. If  the  possession  has  been  ob- 
tained by  fraud,  trick,  or  device,  and  th** 
owner  of  It  intends  to  part  with  his  title 
when  he  gives  up  possession,  the  offense,  if 
any,  Is  obtaining  money  by  false  pretenses. 
But,  where  the  possession  has  been  obtaUied 
through  a  trick  or  device,  with  the  Intent,  at 
the  time  the  party  receives  ft,  to  convert  the 
same  to  his  own  use,  and  the  owner  of  the 
property  parts  with  the  possession  and  not 
with  the  title,  the  offense  Is  larceny."  The 
distinction  was  applied  in  a  later  case.  Peo- 
ple v.  Shaughnessy,  110  Cal.  598,  43  Pac.  2. 
Mr.  Justice  Caton  states  the  principle  a 
little  more  comprehensively  In  Welsh  v.  Peo- 
ple, 17  111.  330.  He  says:  "The  rule  is 
plainly  this :  If  the  owner  of  goods  alleged 
to  have  been  stolen  parts  with  both  the  pos- 
session and  the  title  to  the  goods  to  the  al- 
leged thief,  then  neither  the  taking  or  the 
conversion  Is  felonious.  It  can  but  amount 
to  fraud.  It  Is  obtaining  moner  under  false 
pretensea  If,  howevo*,  the  owner  parte  with 
the  possession  voluntarily,  but  does  not  jmrt 
with  the  title,  expecting  and  intending  that 
the  same  tbli:^  shall  be  returned  to  him,  or 
that  it  shall  be  disposed  of  on  his  account,  or 
in  a  particular  way,  as  directed  or  agreed 
upon,  for  his  benefit,  then  tlie  fcoods  may  be 
feloniously  converted  by  the  bailee,  so  as  te 
relate  back  and  make  the  taking  and  conv^- 
slon  Iarc«^."  This  doctrine  Is  expressly 
reaffirmed  by  two  later  cases  frmn  the  same 
Btat&  Stinson  v.  People,  43  III.  397 :  Doss  t. 
People,  168  III.  060,  41  N.  E.  1003,  40  Am.  St. 
R^  180.  The  latter  comes  very  near  on  the 
facte  to  the  case  at  bar. 

Now,  if  the  defendant  and  his  co-conspira- 
tors  made  use  of  the  bet  as  a  scheme  or  de- 
vice to  secure  possession  of  Roth's  money, 
and  at  the  same  time  the  bet  was  merely 
simulated,  it  not  being  int«ided  that  th«e 
should  he  a  bona  fide  foot  race  between  the 
supposed  contestants,  and  the  money  vras  re- 
ceived to  be  dlsiposed  of  on  the  result  of  sndi 
race,  and  the  race  was  not  run  bona  fide,  and 
was  not  so  intended  from  the  b^innlng,  then 
it  was  larceny  in  the  defmdant  to  appropri- 
ate it  The  mon^  was  received  by  the  de- 
fendant to  be  disposed  of  in  a  particular 
way ;  that  is,  to  be  held  as  stakes  to  abide 
the  event  of  a  bona  fide  foot  race.  If  Roth 
won,  the  money  was  to  be  returned  to  him 
with  his  winning,  but,  If  he  lost,  then  to  be 
turned  over  to  Raymond.  Such  was  the  ef- 
fect of  the  wager,  if  reaL  If,  however,  thoe 
was  not  to  be  a  bona  fide  rac^  and  the  de- 
fendant Intended  to  retain  the  mon^  to  his 
own  nae,  and  not  to  dkqKMBe  of  It  tm  account 
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of  Roth,  or  in  a  particular  way,  to  which 
Roth  had  assented,  then  there  was  a  larce- 
nous taking,  for  Roth  would  never  have  as- 
sented to  staking  his  money  If  he  had  known 
that  It  was  to  be  retained  in  any  event. 
Though  he  may  have  voluntarily  given  the 
money  Into  the  hands  of  the  defendant,  he 
did  not  part  with  the  title,  because  he  was 
tricked  to  believe  there  was  to  be  a  fair  and 
bona  fide  foot  race;  and,  while  be  might 
have  Intended  to  bet,  the  defendant  did  not 
Intend  that  he  should  hare  any  chance  of 
winning,  and  therefore  did  not  Intend  to 
account  for  the  money  or  dispose  of  it  In 
the  particular  way  agreed  upon.  Thus  he 
obtained  Roth's  money  feloniously,  and  was 
guilty  of  larceny  from  the  Inception.  If  this 
is  not  larceny,  then  the  distinction  is  too  re- 
fined for  practical  and  safe  application.  As 
was  said  by  Mr.  Justice  Campbell,  in  People 
T.  Shaw,  57  Mich.  403,  406.  24  N.  W.  121, 
122,  S8  Am.  Rep.  372.  whose  language  is 
peculiarly  apt  In  the  present  exigency :  "We 
do  not  think  It  profitable  to  draw  overniee 
metaphysical  distinctions  to  save  thieves 
from  punishment  If  rogues  conspire  to 
get  away  with  a  man's  money  by  such  tricks 
as  those  which  were  employed  here,  it  Is  not 
going  beyond  the  settled  rules  of  law  to  hold 
that  the  fraud  will  supply  the  place  of  tres- 
pass in  the  taking,  and  so  make  the  conver- 
sion felonious." 

The  circuit  court  properly  distinguished 
between  a  real  bet  and  one  that  was  merely 
colorable  or  simulated  for  the  purpose  of  get- 
ting wrongful  possession  of  Roth's  money, 
and  the  instructions  are  not  Ttilnerahle  to  the 
objections  Interposed. 

The  court  further  Instructed  that  evidence 
of  an  escape  is  always  admissible  as  against 
the  defendant,  but  at  the  same  time  left  it  to 
the  Judgment  of  the  Jury  whether  or  not  the 
real  purpose  of  the  defendant  was  to  escape 
Justice  or  to  go  about  his  afTnirs  innocently. 
This  is  assigned  as  error.  The  matter  Is  dis- 
posed of,  however,  favorable  to  the  Instruc- 
tion In  State  v.  Lee,  17  Or.  488,  21  Pac.  455. 
No  further  comment  Is  necessary. 

The  Judgment  of  the  circuit  court  will  be 
affirmed,  and  it  is  so  ordered. 


STATE  V.  EDDY  et  a!. 

(Supreme  Court  of  Oregon.   Oct.  23,  1905.) 

Criminal  Law — Appeal — Re\-ebsal — Obdeb- 
mo  New  Tbial. 

B.  &  C.  Comp.  {  1485.  provides  that  the 
appellate  court,  on  an  appeal  in  a  criminal  case, 
must  reverse,  affirm,  or  modify  the  judtument 
OP  order  appealed  from,  and,  if  necessary,  order  a 
new  trial.  Section  14841  provides  that,  if  a  judg- 
ment against  a  defendant  is  reversed  without 
ordering  a.  new  trial,  he  must  be  discharged. 
Section  173  defines  a  new  trial  as  a  re-examiua- 
tion  of  an  issue  o£  fact  in  the  same  court  after 
a  trial  and  decision  or  verdict  by  a  court  or  jury. 
Section  1361  provides  that,  if  a  demurrer  to  an 
iudictment  be  allowed,  the  judumeut  is  final, 
unless  the  court  direct  the  case  to  be  again  sub- 
mitted to  the  grand  jLUry.  Held  that,  wbece  a 


Judgment  of  conviction  Is  reversed  on  the  ground 
of  error  in  overruling  a  demurrer  to  the  indict- 
ment, a  new  trial  will  tie  ordered,  subjeo^  how- 
ever, to  the  discretion  of  the  trial  court  as  to  re- 
submitting the  cause  to  the  grand  jury. 

On  motion  to  modify  former  opinion  (81 
Pac.  Oil).  Motion  granted,  and  Judgment 
below  reversed. 

John  A.  Pipes,  for  appellant  Jolm  M. 
Williams,  for  the  State. 

MOORE.  J.  The  Judgment  In  this  action 
having  t)een  reversed,  the  cause  was  ordered 
to  be  remanded  for  snch  further  proceedings 
as  might  be  necessary,  not  inconsistent 
with  the  opinion.  The  defendant's  counsel 
thereupon  interposed  a  motion  to  discharge 
the  prisoner,  while  counsel  for  the  state 
moved  that  the  cause  be  remanded  for  a 
new  trial.  The  statute  regulating  the  pro* 
cedure  in  criminal  actions  contains  the  fol- 
lowing provisions:  "The  appellate  court 
may  reverse,  affirm,  or  modify  the  judgment 
or  order  appealed  from,  and  must,  if  neces- 
sary or  proper,  order  a  new  trial."  B.  & 
C.  Comp.  8  1485.  "When  a  new  trlai  Is  or- 
dered, it  must  be  directed  to  be  had  in  the 
court  below;  and  if  a  judgment  against  a 
defendant  Is  reversed,  without  ordering  a 
new  trial,  the  appellate  court  must  direct, 
if  he  be  in  custody,  that  he  be  dlscbai^ed 
therefrom,  or  if  be  he  admitted  to  bail,  that 
his  ball  be  exonerated,  or  if  money  be  de- 
posited Instead  of  ball,  that  it  he  refunded 
to  the  defendant."  Id.  S  I486.  "A  new  trial 
is  a  re-examlnatlon  of  an  issue  of  fact  in 
the  same  court  after  a  trial  and  decision 
or  verdict  by  a  court  or  jury."  Id.  5  173. 
The  uniform  practice  In  this  court  has  been 
in  reversing  a  Judgment  of  conviction  for 
error  committed  at  the  trial  that  did  not 
relate  to  the  sufficiency  of  an  indictment  or 
an  Information  to  remand  the  cause*  for  a 
new  trial;  but,  when  a  reversal  has  been 
rendered  for  error  committed  In  overruling 
a  demurrer  to  an  indictment  or  to  an  In- 
formation, it  has  been  customary  to  remand 
the  cause  for  such  further  proceedings  as 
may  be  proper,  not  inconsistent  with  the 
opinion  announced.  The  trial  court,  by  such 
latter  order,  has  been  enabled,  when  in  Its 
opinion  the  objection  on  which  the  demurrer 
was  allowed  could  be  avoided  in  a  new  In- 
dictment or  an  information,  to  direct  the 
cause  to  be  resubmitted.  Id.  i  1361.  If 
the  definition  of  a  new  trial,  as  herein- 
before quoted.  Is  to  he  interpreted  strictly, 
it  would  follow  that,  when  a  judgment  of 
conviction  Is  reversed,  this  court  would  be 
powerless  to  order  a  re-examination  of  the 
issue  of  fact  In  the  court  below,  because 
the  foundation  for  the  new  trial  has  been 
overthrown  in  determining  that  the  formal 
charge  did  not  comply  with  the  legal  require- 
ments. The  inability  of  this  court  to  order 
a  new  trial  in  such  cases  might  result  in 
discharging  a  defendant  in  a  criminal  ac- 
tion* however  guilty  he  might  appear  to  be, 
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and,  possibly,  before  another  Indlctmeat 
could  be  returned  or  a  new  Information 
filed,  it  might  be  difficult  again  to  appre* 
hend  such  defendant  and  bring  him  to  trial, 
assuming  that  he  could  be  charged  a  second 
time  for  the  commission  of  the  same  crime 
without  an  order  submitting  the  cause. 
That  the  T^gislatlve  Assembly  never  con- 
templated such  possible  coDsequences  re- 
quires no  argument,  and,  this  being  so,  the 
definition  of  a  new  trial  as  gWen  by  our  stat* 
ute  ought  to  be  constmed  liberally.  Such  in- 
terpretation, except  when  the  objection  inter- 
posed In  and  denied  by  the  court  below, 
but  sustained  by  this  court,  necessarily  bars 
further  prosecution  of  the  action,  would  re- 
quire the  latter  court,  In  every  reversal  of 
a  Judgment  of  conviction,  to  order  a  new 
trial.  If  a  failure  of  Justice  Is  to  be  pre- 
vented. 

The  Judgments  and  decrees  given  by  this 
court  must,  upon  the  receipt  of  a  mandate 
and  Ita  entry  In  the  records  of  the  court  be- 
low, be  carried  Into  eflfect  by  the  latto: 
court,  and,  when  a  Judgment  of  conviction 
Is  reversed  !n  this  court  hy  allowing  a  de- 
murrer to  an  Indictment  or  to  an  Informa- 
tion, and  a  new  trial  is  ordered,  it  would 
seem  that  the  lower  court,  If  required  to 
submit  the  cause  to  another  grand  Jury  or 
to  the  district  attorney.  Is  necessarily  de- 
prived of  all  discretion,  the  exercise  of  which 
by  that  court  appears  to  be  a  condition 
precedent  to  the  resubmission.  Id.  §  1361; 
Commonwealth  v.  Swanger,  108  Ky.  579, 
57  S.  W.  10.  The  right  to  resubmit  a  cause 
to  a  grand  jury  or  to  a  district  attorney 
after  a  demurrer  to  an  Indictment  or  to 
an  Information  has  been  allowed  Is  vested 
by  statute  in  the  trial  court,  and  its  discre- 
tion in  this  respect  cannot  be  controlled  by 
this  court  or  reviewed,  except  for  an  abuse 
thereof.  This  conclusion  discloses  the  seem- 
ing absurdity  of  ordering  a  new  trial,  when 
a  Judgment  of  conviction  Is  reversed  by 
this  court  because  of  an  error  committed 
by  the  trial  court  in  overruling  a  demurrer 
to  an  Indictment  or  to  an  Information,  for, 
notwithstanding  such  order,  the  latter  court, 
posNcssing  the  1)otter  knowledge  of  the  case, 
can  exercise  its  discretion  and  refuse  to 
malce  the  subml(tsloii. 

As  our  statute  directs  that,  unless  a  new 
trial  Is  ordered  by  the  appellate  court,  the 
defendant  In  a  criminal  action  must  be  dls- 
clmrped  on  the  reversal  of  a  Judgment  of 
conviction  (B.  &  C.  Comp.  |  HSU),  we  feel 
compelled,  In  order  to  prevent  a  failure  of 
Justice  In  the  case  at  bar,  to  order  such 
a  trial,  which  must,  nevertheless  depend  up- 
on the  discretion  of  the  trial  court,  so  far 
as  It  relates  to  submitting  the  cause  to 
another  grand  Jury  or  to  the  district  attor- 
ney. The  eflfect  of  such  an  order,  on  revers- 
ing a  Judgment  of  conviction  for  error 
ctmimitted  In  overruling  a  demurrer  to  an 
Indictment  or  to  an  Information,  and  re- 
manding the  cause,  is  equivalent  to  a  direc- 


tion to  the  trial  court  to  sustain  the  demur- 
rer, and  tantamount  to  sending  the  cause 
back  for  such  further  proceedings  as  may 
be  proper,  thereby  leaving  the  further  ^xwe- 
cutlon  of  the  action  to  the  discretion  of 
the  trial  court. 

The  opinion  heretofore  announced  will 
therefore  be  modified,  so  as  to  direct  a  uew 
trial,  Tbicb  la  hereby  ordered. 


BANNING  V.  ROT  et  al. 
(Supreme  Court  of  Oregon.  Oct.  23,  1905.) 

1.  Execution— Aqaikst  Pbbsoh— Judoicent 

— Essentials. 
R  &  C.  Comp.  i  218.  provides  that,  wliere 
an  action  ts  one  in  which  the  defendant  might 
have  been  arrested,  an  execution  against  the  per- 
son may  be  issued  after  the  return  of  an  execu- 
tion against  his  property  unsatisOed,  when  It 
appears  that  defendant  has  been  provisionally 
arrested  in  the  action,  or  an  order  made  allowing 
sucli  arreat.  and  in  either  case  the  order  has  not 
l>een  vacated.  Held  tbat,  where  drfendant  had 
beeu  provisionally  arrested,  and  the  order  for 
his  arrest  had  not  been  vacated,  and  an  execu- 
tion against  his  property  had  been  returned  un- 
satisfied, an  execution  against  his  persoo  might 
issue,  thoQxh  the  judgment  did  not  show  the  is- 
suance of  the  writ  of  arrest  or  an  order  therefor, 
or  direct  an  execution  against  the  person. 

2.  Bail — Civn.  AcnoiT — ^Acnoir  ok  Boini — 
Defewseb. 

Where  a  writ  of  arrest  was  issned,  but  de- 
fendant was  released  on  ball,  the  fact  that  the 
sheriff  did  not  return  the  writ  of  arrest  before 
judgment  was  an  irregularity,  which  was  no  de- 
fense In  an  action  on  the  bail  bond. 

3.  Same  —  ExECtrriON  agaikst  Pkesow  — 
Absence  or  Defendant  —  Devbnoant'B 
Pbebence  DuaiNG  Teku. 

Where  a  cimditlon  of  a  bail  bond  was  that 
defeodant  would  at  all  times  render  himself 
amenable  to  process,  but  after  judgment  and  exe- 
cution against  the  person  was  issued  he  could 
not  be  found,  it  was  no  defense  to  an  action  on 
the  bail  bond  that  such  defendant  was  In  attend- 
ance on  tiie  court  daring  the  term  at  which 
judgment  was  r^dered  or  remained  within  Ita 
jurisdiction  for  a  few  days  thereafter. 

4.  JUDOUENT — CfflXATEBAL  ATTACK. 

In  an  action  on  a  bail  bond,  the  sufficiency 
of  the  complaint  m  the  action  In  which  the  bond 
was  given  could  not  be  attacked. 

[Ed.  Note. — For  cases  hi  point,  see  vol.  30, 
Gent  Dig.  Judgment,  §  MS.] 

Appeal  from  Circuit  Court,  Coos  CouDty; 
J.  W.  Hamilton,  Judge. 

Action  by  C.  H.  Banning  against  J.  L.  Roy 
and  another.  From  a  Judgment  in  favor  of 
defendants,  plaintiff  appeals.  Reversed. 

This  is  an  action  on  a  ball  bond.  On  or 
before  the  7th  of  March,  1904,  the  plaintiff 
commenced  an  action  at  law  in  the  circuit 
court  for  Coos  county  against  one  Romander 
to  recover  money.  On  the  day  named  an  or- 
der and  warrant  for  the  arrest  of  Bomander 
was  issued  In  the  action,  and  he  was  arrest- 
ed by  the  sheriff  of  the  county.  On  the 
next  day  he  was  discharged  on  giving  ball^ 
by  causing  a  written  undertaking  to  be  exe- 
cuted In  favor  of  the  plaintiff  by  the  tw<| 
defendants  in  the  present  action,  to  the  ef« 
feet  that  he  (Bomaulw)  would  at  all  times 
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render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  of  the  action 
and  to  such  process  as  might  be  Issued  to  en- 
force the  judgment  therein.  If  one  was  re- 
covered. On  April  26th  a  judgment  tvaa 
rendered  against  him  and  In  favor  of  the 
plaintiff  for  $212.50,  together  with  costs  and 
disbursements,  but  no  reference  was  made 
therein  to  the  previous  arrest,  and  there  was 
no  provision  that  execution  against  the  per- 
son might  issue.  Thereafter,  and  on  May 
2d,  an  execution  against  the  property  of 
Romander  was  Issued  on  the  judgment  and 
returned  unsatlsfled,  and  on  the  next  day  an 
execution  against  his  [>ereon  was  issued,  and 
the  sheriff  returned  that  he  could  not  be 
found.  Thereafter  this  action  on  the  under- 
taking of  ball  was  commenced.  The  com- 
plaint sets  out  the  making  of  the  order  for 
the  arrest  of  Romander,  his  arrest,  the  giving 
of  tbe  undertaking  for  his  release,  with  the 
present  defendants  as  sureties,  bis  release  by 
reason  thereof,  the  rendition  of  the  judgment 
against  him,  its  nonpayment,  the  issuing  and 
return  of  the  execnUons  against  the  property 
and  the  person,  and  demands  Judgment 
against  the  defendants.  The  answer  ad- 
mits the  material  allegations  of  the  com- 
plaint, but  alleges  affirmatively,  <1)  that  the 
order  or  warrant  of  arrest  was  not  returned 
by  the  sheriff  until  after  the  judgment  In  tbe 
actioD  had  been  rendered  and  entered;  (2) 
that  the  judgment  rendered  in  favor  of  tbe 
plaintiff  and  against  Romander  makes  no 
reference  to  tbe  arrest  or  the  warrant  tbere^ 
for,  nor  does  it  provide  that  It  may  be  en- 
forced by  an  execution  against  the  person, 
for  which  reasons  tbe  order  for  the  writ  of 
arrest  was  vacated  and  the  defendant  dis- 
charged; (3)  that  the  complaint  Im  the  action 
against  Romander  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  and  (4) 
that  Romauder  was  present  in  court  each 
day  during  the  term  at  which  the  judgment 
was  rendered,  and  remained  within  Its  juris- 
diction until  on  or  about  the  3d  day  of  May, 
1904.  A  demurrer  to  the  new  matter  In  ttie  sep- 
arate answer  being  overruled,  plaintiff  declin- 
ed to  plead  further,  and  the  judgment  was 
rendered  against  him  on  tbe  pleadings,  from 
which  he  appeals. 

Sperry  &  Chase,  for  appellant  A.  J.  Sher- 
wood, for  respondenta. 

BEAN,  J.  (after  stating  the  facts).  Before 
the  plaintiff  can  recover  on  the  undertaking 
given  by  the  defendants  for  the  discharge  of 
Romander  from  arrest.  It  must  appear  that 
an  execution  against  his  person  was  legally 
Issued  on  the  Judgment  recovered  against 
bim.  The  contention  of  the  defendants  Is 
that  no  sucb  execution  could  rightfully  Issue, 
because  the  judgment  makes  no  reference  to 
the  arrest  or  the  warrant  therefor,  nor  does  it 
provide  that  It  may  be  enforced  by  execution 
against  the  person.  The  question  thus  pre- 
sented is  whether,  under  our  statute,  to 
justify  an  arrest  and  imprisonment  of  a, 


defendant  upon  an  execution  In  a  civil  action, 
where  he  has  been  provisionally  arrested  and 
discharged  on  ball,  It  is  necessary  tbat  tbe 
judgment  should  show  the  Issuance  of  the 
writ  or  an  order  therefor,  or  direct  an  execu- 
tion against  the  person. 

Section  218,  B.  &  C.  Comp.,  provides  that, 
if  the  action  Is  one  in  which  the  defendant 
might  have  been  arrested  as  provided  !n  sec- 
tion 260,  an  execution  against  the  person  may 
Issue  on  the  Judgment  therein  after  tbe  return 
of  an  execution  against  hie  property  unsatls- 
tled  in  whole  or  lu  part  (1)  when  It  appears 
from  the  record  that  the  cause  of  action  Is 
also  a  cause  of  arrest ;  (2)  when  the  cause  of 
arrest  does  not  appear  from  the  record  the 
execution  may  Issue  for  any  of  the  causes 
prescribed  In  section  260,  that  may  exist  at 
tbe  time  of  the  application;  and  (3)  "when 
tbe  defendant  has  been  provisionally  ar- 
rested in  the  action,  or  an  order  has  been 
made  allowing  sucb  arrest,  and  In  either  case 
the  order  has  not  been  vacated."  In  the  first 
and  third  the  execution  issues  as  a  matter 
of  course,  but  In  the  second  it  can  only  be  Is- 
sued upon  leave  of  the  court  or  judge  thereof. 
This  section  (213)  is  the  only  law  providing 
when  and  under  what  circumstances  an  exe- 
cution may  Issue  against  the  person  of  a  de- 
fendant In  a  civil  action,  and  it  does  not  re- 
quire or  contemplate  that  the  judgment  shall 
contain  any  reference  to  the  matter.  If  tbe 
action  is  in  fact  one  In  which  the  defendant 
might  have  been  arrested,  and  the  other  con- 
ditions provided  by  section  218  exist.  It  is 
sufficient  to  entitle  the  plaintiff  to  an  exe- 
cution against  his  person,  without  any  order 
to  that  effect  in  the  judgment.  Corwin  v. 
Freeland,  6  N.  T.  560;  Hutchinson  v.  Brand. 
9  N.  T.  208;  BIwood  v.  Gardner,  45  N.  Y. 
349.  Unless  the  statute  otherwise  pro- 
vides, a  Judgment  la  limited  to  the  relief 
sought  by  the  pleadings  (11  Enc.  Fl.  &  Fr. 
958),  and  it  need  not  specify  tbe  kind  or  char- 
acter of  the  execution  which  may  be  Issued 
for  Its  enforcement.  Cooney  v.  Van  Rens- 
selaer, 1  Code  Rep.  Qi.  Y.)  38.  When  tbe 
Judgment  is  rendered,  tbe  law,  and  not  the 
court,  detmnlnes  that  question.  There  are 
two  kinds  of  executions  on  Judgments  for 
tbe  recovery  of  money  in  this  stater-one 
against  the  property  and  the  other  agaiust  the 
person.  B.  &  C.  Comp.  |  214.  An  execu- 
tion against  tbe  iwoperty  generally  Issues  as 
of  right,  bat  an  execution  against  tbe  person 
can  only  issue  In  certain  enumerated  cases 
and  under  certain  particular  drcumstances. 
Id.  IS  218,  260.  One  of  these  is  that  it  may 
be  Issued  when  the  defendant  bas  been  pro- 
visionally arrested  or  an  order  has  been  made 
authorizing  his  arrest  and  is  still  in  force, 
and  tbe  execution  against  bis  property  bas 
been  returned  unsatisfied.  In  whole  or  In 
part.  And  sucb  was  the  case  under  consider- 
ation. 

It  appears  from  the  pleadings  that  the  de- 
fendant in  the  action  in  which  the  undertak- 
ing for  ball  was  given  had  been  provisional- 
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ly  arrested,  that  the  order  for  his  arrest  has 
not  been  vacated,  and  an  execution  aeainst  his 
property  hna  been  returned  unsatisfled.  The 
ease,  therefore,  comes  wttbln  the  statute. 
The  California  and  Washington  cases  relied 
upon  by  the  defendants  were  under  different 
statutes  and  are  not  controlling  here.  Bur- 
rlchter  t.  Cllne,  3  Wash.  St.  135,  28  I'ac. 
367;  Matoon  v.  Eder,  6  Cal.  57;  Davis  v. 
Bobinson,  10  Cal.  411;  Payne  t.  Elliot,  54  Cal. 
339,  35  Am.  Rep.  80. 

The  other  matters  alleged  In  the  answer  as 
defenses  were  not  argued  in  the  brief  of  de- 
fendants, and  are  without  merit  The  neg- 
lect of  the  sheriff  to  return  the  writ  of  arrest 
before  judgment  was  a  mere  Irregularity  for 
which  the  plaintiff  was  not  chargeable  (>'ei- 
mltz  V.  Conrad,  22  Or.  164,  29  Pac.  548),  and 
which  in  no  way  affected  the  validity  of  the 
arrest  or  the  order  therefor,  or  the  undertak- 
ing given  by  the  present  defendants.  Nor 
Is  it  any  defense  that  Romander  was  In  at- 
tendance upon  the  court  during  the  term 
at  which  the  Judgment  was  rendered  or  re- 
mained within  Its  jurisdiction  for  a  few  days 
thereafter.  One  of  the  conditions  of  the  un- 
dertaking is  that  he  would  at  all  times  render 
himself  amenable  to  such  process  as  might 
be  issued  to  enforce  the  judgment,  and  there 
Is  no  claim  that  execution  against  his  person 
was  not  isued  within  the  time,  if  it  could 
legally  be  issued  at  all.  The  sufficiency  of 
the  complaint  in  the  action  brought  against 
him  was,  of  course,  determined  by  the  court 
rendering  judgment,  and  cannot  he  ques- 
tioned in  this  collateral  proceeding. 

The  judgment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded  for  such 
further  proceedings  as  may  be  proper  not 
InconslBtent  with  this  opinion. 


WINSOR  V.  HANSON. 
(  Supreme  Court  of  Washington.  Oct.  25, 1905. ) 

1.  Appeal — Review — Ekjirnr — Evidence. 

In  an  equity  case,  all  improper  testimony 
admitted  by  the  trial  court  will  be  disregarded 
by  the  appellate  court 

[Eld.  Note. — For  oases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §S  4lS5,  4186.] 

2.  Injunction  —  Tebmination  of  Contko- 

VER8T. 

Id  an  action  to  enjoin  the  removal  of  a 
boom  from  a  stream  passing  through  plaintiff's 
land,  in  which  a  cross-complaint  for  an  injunc- 
tion against  the  obstruction  of  the  stream  was 
filed,  the  fact  that  the  boom  was  carried  out  by 
a  flood  before  the  commencement  of  the  action 
and  the  trial  did  not  show  a  termination  of  the 
controversy ;  the  real  question  at  Issue  being 
whether  plaintiff  had  the  right  to  obstruct  the 
stream. 

8.  Navigable  Watebb-Obsteuction— Right 
or  Removal. 

Where  one  erected  a  boom  in  a  stream  flow 
tng  throngb  his  own  land,  oae  who  removed  or 
threatened  to  remove  the  obstruction  could  not 
justify  himRelf  on  the  ground  that  the  stream 
was  navigable,  where  there  was  no  interference 
with  hii  rights  of  navigation. 


4.  Watee  CoumaES  —  OBSTBCcnoif  —  Injuitc- 

TIOX. 

Where  a  boom  erected  in  a  stream  passhig 
throuKh  plaintifTa  land  did  not  constitute  a 

nuisance  at  the  time  an  action  was  commenced 
to  enjoin  its  removal,  but  at  the  most  thrre  was 
a  probability  that  th?  obstruction  would  sooner 
or  later  create  a  nuinance,  the  court  properlj 
enjoined  defendant  from  removing  the  boom,  and 
refused  to  enjoin  plaintiff  from  obstructing  the 
stream. 

6.  Dismissal — Without  Pbkjudice — Cboss* 
Complaint. 

Where,  in  an  action  to  enjoin  removal  of  a 
boom  from  a  stream,  there  was  a  cross -com - 
plaint  seeking  to  have  plaintiff  enjoined  from 
obstructing  the  stream,  and  it  appeared  that 
there  was  no  preaent  fnjary  to  the  defendant 
from  the  obstruction,  the  cron-complaint  should 
be  dismissed  without  prejudice  to  a  new  action, 
wliKKver  hia  rights  might  be  invaded  thereby. 

Appeal  from  Snperlor  Covrt,  Uaaon  Coun- 
1t;  O.  V.  Linn,  Judge. 

Action  for  an  injunction  by  H.  A.  Wlnaor 
against  Nels  Hanson.  From  a  judgment  In 
favor  of  plaintiff,  defoidant  appeal*.  Mod- 
ified. 

L.  R.  Byrne  and  Troy  &  Falknor,  for  ap- 
pellant  T.  P.  Fisk,  for  respondent 

RUDKIN,  J.  The  plaintiff  is  the  owner  of 
a  tract  of  land  In  Mason  coimty  In  this  state. 
The  defendant  is  the  owner  of  a  tract  of 
land  adjoining  the  land  of  the  plaintiff  on 
the  north.  A  certain  stream  called  "Dry 
Bed"  flows  in  a  southerly  direction,  im'-'edi- 
ately  east  of  the  land  owned  by  the  defend- 
ant and  through  the  land  owned  by  the  plain- 
tiff. The  stream  is  practically  dry  during 
the  summer  months,  but  during  the  rainy 
season  It  flows  a  large  volume  of  water,  and 
brings  down  considerable  quantities  of  drift- 
wood, which  forms  in  jams  and  spreads  out 
over  the  adjacent  lands.  Some  time  prior  to 
the  commencement  of  this  action,  the  plain- 
tiff placed  a  boom  across  the  stream  on 
his  own  land,  at  a  point  about  300  feet  below 
the  defendant's  land.  His  ostensible  pui- 
pose  in  constructing  this  boom  was  to  in- 
tercept the  drift  at  that  point,  so  that  the 
same  could  be  removed  and  burned,  thus 
preventing  it  from  injuring  the  meadow  land 
owned  by  plaintiff  at  points  lower  down  the 
stream.  The  object  the  plaintiff  may  have 
had  In  view  is  only  material  In  so  far  as  it 
tends  to  explain  his  motives.  Prior  to  the 
commencement  of  this  action,  the  defendant 
entered  upon  the  land  owned  by  the  plaintiff, 
and  destroyed  the  boom  placed  across  the 
stream,  and  claims  the  right  so  to  do,  and 
threatens  to  continue  to  enter  upon  the  plaln- 
tlfTs  land  and  remove  all  obstructions  placed 
in  the  stream,  unless  enjoined  from  so  doing. 
The  defendant  bases  his  right  to  remove  the 
obstnictions  on  the  ground  that  such  obstruc- 
tions will  cause  the  waters  of  the  stream  to 
back  up  and  overflow  his  land,  to  his  great 
damage  and  injury;  that  the  acts  of  the 
plaintiff  In  obstructing  the  stream  constitute 
a  nuisance  which  he  has  the  r^ht  to  abate. 
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The  plaintiff  brought  this  action  for  an  In- 
Jnnctioii  to  restrain  the  defendant  from  re- 
moving the  obstruction  which  he  had  placed 
in  the  stream.  The  defendant  hi  his  answer 
Justified  his  acts  on  the  grounds  above  stated, 
and  filed  a  cross-compIalnt  for  on  in- 
jonctlon  restraining  the  plaintiff  from  oh* 
stnicttug  the  stream  In  the  manner  Indicated. 
At  tlie  trial  tlie  court  granted  an  injunction 
aa  prayed  by  the  plaintiff,  and  dismissed 
the  cross-complaint  of  the  defendant  Front 
this  judgment  the  defendant  appeals. 

The  first  assignment  of  error  relates  to  the 
admission  of  testimony  tending  to  show  the 
practicability  of  Intercepting  and  consuming 
the  driftwood  at  the  point  In  question.  As 
stated  above,  the  object  the  respondent  may 
hare  had  In  view  and  the  practicability  of 
his  scheme  has  no  hearing  upon  tiie  merits 
of  the  case.  The  ultimate  question  for  con- 
sideration is  the  effect,  if  any,  which  the 
obstruction  of  the  stream  at  this  point  will 
have  upon  the  lands  of  the  appellant.  This 
Is  an  equity  case,  however,  and  all  improper 
testimony  will  be  disregarded  by  this  court. 

The  next  contention  is  that  the  court  should 
have  dismissed  the  action  because  the  con- 
troversy had  ceased.  The  basis  of  this  con- 
tention is  that  the  boom  placed  in  the  stream 
by  the  respondent  was  carried  out  by  high 
water  between  the  time  of  commencement 
of  this  action  and  the  trial.  This  particular 
boom  was  not  the  subject-matter  of  the  con- 
troversy. The  respondent  insisted  upon  hia 
right  to  obstruct  tbe  stream  at  a  point  on 
his  own  land,  and  tbe  appellant  Insisted  on 
his  right  to  enter  upon  the  respondent's  land 
and  remove  the  obstruction.  This  was  tbe 
controversy  between  the  parties,  and  this 
controversy  remained,  notwithstandinf;  one 
ol>8tructlon  placed  in  the  stream  may  bave 
been  carried  away  by  the  floods.  The  mo- 
tion was  properly  denied. 

The  next  contention  is  tbat  the  stream  is 
navigable,  and  that  the  appellant  has  the 
right  to  remove  obstructions  therefrom.  It 
Is  a  sufficient  answer  to  this  to  say  that  no 
such  question  is  suggested  by  the  pleadings. 
Furthermore,  the  stream  has  never  been 
used  for  purposes  of  navigation,  and  is  not 
now  ao  used.  Conceding  that  it  is  navigable, 
which  we  do  not,  the  title  to  the  shores  and 
bed  of  the  stream  ia  in  the  respondent  sub- 
ject to  tbe  right  of  navigation.  The  api>el- 
lant  only  has  the  right  to  remove  such  ot>- 
structions  as  interfere  with  his  rights  of 
navigation,  and  there  is  no  pretense  that  he 
was  Justified  on  that  ground. 

The  main  question  in  the  case  is,  did  tbe 
appellant  show  a  sutflcient  Justification  for 
bis  acts?  We  are  satisfied  tbat  he  did  not. 
The  right  of  the  appellant  to  abate  a  nui- 
sance which  Is  especially  Injurious  to  him 
is  not  denied,  but  "The  peroon  who  abates 
a  nuisance,  either  public  or  private,  acts  at 
bis  own  peril.  He  takes  upon  himself 
his  act  the  risk  of  being  able  to  show,  on  a 


proper  action  by  tbe  party  whose  Interests 
are  affected  by  the  abatement,  that  the  thing 
abated  was  a  nuisance.  It  must  be  a  nnl- 
sance  actually  existing  at  the  time,  and  not 
one  that  has  been  discontinued  or  that  is 
apprehended,  merely."  1  Am.  &  Eng.  Ency. 
of  Idiw  (2d  Ed.)  p.  82.  It  is  not  claimed  that 
the  obstruction  constituted  a  nuisance  at  the 
time  tbe  appellant  entered  tbe  close  of  the 
respondent  and  removed  tbe  same.  The  ut- 
most that  can  be  claimed  in  favor  of  the 
appellant  is  that  there  is  a  protiabllity  that 
me  obstruction  of  the  stream  will,  sooner 
or  later,  create  a  nuisance.  For  this  reason 
the  court  properly  enjoined  the  appellant 
from  removing  the  obstructifms  placed  In 
the  stream  on  the  respondent's  land.  For 
the  same  reason  tbe  court  properly  denied 
the  prayer  of  the  cross-complaint.  "OMi- 
narliy  an  injunction  will  be  granted  when 
the  act  or  thing  threatened  or  apprehended 
is  a  nuisance  per  se,  or  will  necessarily  be- 
come a  nuisance,  and  will  be  denied  when 
It  may  or  may  not  become  a  nuisance,  ac- 
cording to  circumstances,  or  when  the  in- 
Jury  apprehended  is  doubtful,  contingent,  or 
eventual,  merely."  21  Am,  &  Eng.  Ency.  of 
Law  {2d  Ed.)  p.  704.  This  case  falls  within 
the  latter  class.  Tbe  apprehended  damage 
is  problematical,  to  say  tbe  least  The  re- 
sults which  may  ultimately  flow  from  the 
obstruction  of  the  stream  cannot  in  the  na- 
ture of  things  be  determined  or  adjudicated 
at  this  time.  The  respondent  however,  has 
no  right  to  place  obstructions  in  the  stream 
which  will  cause  the  water  to  back  up  and 
overflow  the  land  of  the  appellant  to  his  in- 
Jury;  and,  should  the  obstruction  whicb  be 
proposes  to  place  In  the  stream  bring  about 
such  a  result  In  the  future,  the  appellant  will 
have  a  right  of  action  therefor,  which  should 
not  be  cut  off  on  the  record  before  us.  For 
tbat  reason  the  cross-complaint  of  tbe  defend- 
ant should  be  dismissed  without  prejudice 
to  a  new  action,  whenever  his  rights  are  In- 
vade<l. 

The  Judgment  appealed  from  is  modified 
to  tbat  extent  and  as  thus  modified  the  Judg- 
ment Is  affirmed.  The  respondent  will  re- 
cover costs  In  this  court. 

MOUNT,  a  J.,  and  DUNBAR.  HADLET, 
FULLERTON,  CROW,  and  BOOT,  JJ., 
concur. 


WICK  V.  TACOMA  ElASTERN  R.  CO. 

(Supreme  Court  of  Washington.   Oct  20, 
1905.) 

1.  Railroads — Fires — Osionr — Evii>ence. 

In  an  artion  against  a  railroad  company 
for  the  dpstruction  of  property  by  fire  alleged 
to  have  been  negligently  set  out  by  defendant, 
the  origin  of  the  fire  mast  be  eatablished  by 
rcaBonable  affirmative  evidence,  and  to  a  Tcasonr 
able  cffl-tainty. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  S  1731.1 
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2.  AmAL — ^SmBV-^TEBDicr. 

Where,  in  an  action  for  the  bninloc  of 
plaintifTa  proper^  by  fire  alleged  to  have  been 
set  out  by  defendant  railway  company,  the  issue 
as  to  whether  a  wind  blowii^  at  the  time  con- 
stituted an  intervening  cause  was  mibmitted  to 
the  jury  on  competent  testimony,  the  verdict 
in  favor  of  plaintiff  on  such  issue  was  conclu- 
sive on  appeal. 

3.  Bailboaos  —  FiBU — Actions  —  Ihstbuo- 
noNS. 

Where.  la  an  action  for  the  destruction  of 
plaintiff's  property  by  fire  alleged  to  have  been 
set  out  by  defendant  railway  company,  the  court 
charcred  that  unless  the  fire  which  burned  plain- 
tiff's property  originated  from  defendant,  who 
was  guilty  of  some  negligence  which  proximate- 
ly started  the  fire  or  permitted  it  to  spread, 
plaintiff  could  not  recovw,  another  instructioD 
that  it  was  defendant's  duty  to  use  reasonable 
tMre  to  arrest  the  spread  of  fire  communicated 
from  its  locomotives  "or  •  •  •  otherwise 
set  on  its  right  of  way,"  and  to  use  reasonable 
efforts  to  extinguish  fires  set  by  its  locomotive 
or  spreading  from  its  right  of  way  "after  such 
fires  have  reached  the  premises  of  others."  was 
not  erroneous,  as  authorising  a  recovery  for  de- 
fendant's failure  to  extin^ish  fires  on  its  right 
of  way,  r^rdless  of  their  origin. 

4.  Saue — Pbopxhty  Destboted — Title  —  Ap- 
peal. 

Where  the  court  charged  that,  if  the  title 
to  certain  wood  cut  by  B,  under  a  contract  did 
not  pass  to  plaintiff  until  it  had  tieen  measured, 
plaintiff  could  not  recover  for  the  loss  of  any 
wood  cut  by  B.  or  B.'s  men  by  fire  n^ligently 
set  by  defendant  railroad  company,  unless  it 
was  measured  when  burned,  and  it  fairly  ap- 

8 eared  that  the  jury  followed  such  instruction 
i  a  verdict  rendered  for  plaintiff,  defendant 
was  not  entitled  to  a  reversal  on  the  theory 
that  the  title  to  a  portion  of  the  wood  was  not 
in  plaintiff  at  the  time  of  its  destruction. 

Appeal  from  Superior  Coart,  Place  Ooun- 
tr ;  W.  H.  Snell,  Jodgfc 

Action  by  I.  Wick  against  ttae  Tacoma  East- 
ern Railroad  Company.  From  a  Judgment 
for  plaintiff,  defmdant  appeals.  Affirmed. 

Shackleford  &  Hayden,  for  appellant 
Boyle  St  Warburton,  for  rrapondrait 

RUDKIN,  J.  This  action  was  brought  to 
recover  damages  for  the  destmctloa  of  person- 
al property  by  flre.  The  complaint  contained 
the  following  allegations  of  negligence  on  the 
part  of  the  defendant:  Negligence  In  failing 
to  provide  proper  spark  arresters  for  Its  loco- 
motives; negligence  In  suffering  combustible 
mat^lal  to  accumulate  on  its  right  of  way ; 
and  negligence  In  suffering  flre  to  spread 
from  Its  right  of  way  to  the  adjoining  lands 
of  plaintiff,  whereby  bis  property  was  de- 
stroyed. From  a  juc^ment  In  favor  of  the 
plalntUr,  the  defendant  has  appealed. 

The  first  assignment  of  error  is  that  the 
respondent  wliolly  failed  to  prove  the  origin 
of  the  flre  that  destroyed  his  property,  and 
therefore  the  court  should  have  directed  a 
Judgment  In  favor  of  appellant.  The  court 
Instructed  the  jury  that  negligeuce  could  not 
be  presumed;  that  they  should  not  find  for 
the  respondent  on  mere  surmise  or  on  specula- 
tive grounds;  that  mere  suspicion  that  the 
fire  which  caused  the  damage  originated  from 
the  appellant's  locomotives  was  not  enough, 
and  that  It  must  be  proved  as  a  fact,  dis- 


regarding surmises  and  guesses.  Under  these 
Instructions  the  jury  returned  a  yerdlct  In 
favor  of  the  respondent,  and  the  trial  court 
refused  to  set  that  verdict  aside.  We  agree 
with  counsel  for  appellant  that  In  cases  such 
as  this  the  origin  of  the  flre  must  be  estab* 
Ushed  by  reasonable  affirmative  evidence,  and 
to  a  reasonable  certainty ;  but  under  this  rule 
we  would  not  be  warranted  In  Interfering 
with  the  verdict  In  this  case.  While  the 
testimony  tended  to  show  the  existence  of  a 
number  of  flres  In  the  vldnlty  of  the  respond- 
ent's property  on  the  day  of  Its  destruction, 
yet  we  think  the  destruction  of  the  proi>erty 
was  traced  with  reasonable  certainty  to  a 
flre  started  on  the  west  side  of  the  track 
some  four  days  before,  and  that  snch  fire 
originated  from  a  locomotive  on  the  appel- 
lant's road. 

The  next  contention  Is  that  there  were 
Intervening  causes  which  exempted  appel- 
lant from  liability,  assuming  that  It  was 
negligent  in  the  first  instance.  In  so  far  as 
other  fires  are  relied  npon  as  intervening 
causes,  they  have  been  eliminated  from  the 
case  by  the  verdict  of  the  jury  under  cmn- 
petent  testimony.  In  so  far  as  the  wind 
was  relied  upon  as  an  intervening  cause,  we 
doubt  if  any  such  wind  was  shown  to  exist 
on  the  day  in  (inestlon  as  would  constitute  an 
Intervening  cause,  within  the  rule  contended 
for  by  counsel.  But,  in  any  event,  that  ques- 
tion was  submitted  to  the  Jury  under  proper 
Instructions,  and  their  verdict  is  binding  up- 
on this  court  The  motion  for  a  nonsuit  was 
properly  denied. 

The  next  error  assigned  is  to  the  follow- 
ing Instruction :  "It  Is  also  the  dnty  of  the 
defendant  company  to  use  reasonable  care  to 
arrest  the  spread  of  fires  which  hare  been 
communicated  from  Its  locomotives,  or  ichich 
have  been  'otherwite  aet  upon  its  riffht  of 
way,  and  to  use  reasonable  efforts  to  ex  tin- 
guisb  flres  set  by  its  locomotives  or  spread 
from  its  right  of  way  after  such  fire*  haoe 
reached  the  premises  of  othert."  The  aM>el- 
lant  contends  that  the  italicized  portion  of 
the  above  Instruction  would  warrant  a  re- 
covery against  It  for  failure  to  extluguLsh 
flres  on  Its  right  of  way,  regardless  of  the 
source  or  origin  of  the  fire.  If  this  Instrnc- 
tlon  stood  alone,  there  would  be  force  in 
the  appellant's  contention.  But  the  court 
further  instructed  the  jury  as  follows :  "Tou 
will  not  flnd  for  plaintiff,  unless  you  And  that 
the  fire  which  burned  Mr.  Wick's  property,  if 
any,  originated  from  the  defendant,  and  that 
the  defendant  was  guilty  of  some  negl^ence 
which  proximately  started  the  flre  or  permit- 
ted It  to  spread."  Taking  these  two  instruc- 
tions together,  we  do  not  think  that  the  Jury 
could  have  been  misled.  Taking  the  instruc- 
tions as  a  whole,  they  were  favorable  to  the 
appellant  throughout  and  no  error  can  be 
predicated  thereon. 

The  last  assignment  is  that  the  title  to  a 
portion  of  the  wood  destroyed  was  not  in  tb« 
respondent  at  the  time  of  its  destroctioii. 
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The  oonrt  Instructed  the  Jury  as  follows: 
"You  aro  further  Inatructed  that,  If  you  find 
tbat  the  title  to  the  wood  cut  by  Brown  at 
bis  place  under  the  contract  did  not  pass  to 
Wick  until  it  bad  been  measured  up,  the 
plaintiff  cannot  recover,  therefore,  for  any 
wood  cut  by  Mr.  Brown  or  by  Brown's  men, 
unless  such  wood  had  been  measured  at  the 
time  of  the  fire."  There  is  nothing  in  the 
record  to  indicate  tbat  the  Jury  did  not  fol- 
low this  Instruction.  In  fact,  the  contrary 
fairly  appears. 

Finding  no  error  lo  tbe  record,  tbe  Judg- 
ment is  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  ROOT, 
CROW,  HADLET,  and  FULLERTON,  JJ., 
concur. 


SEATTLE  ELECTRIC  CO.  T.  SNOQUAL- 

MIB  FALLS  POWBB  CO.  et  al. 
(Supreme  Court  of  WaabiDgton.  Oct.  14,  1905.) 
SPEciyic  Pebformance—Contbacts— Viola- 
tion OF  Law— Public  Intsrest. 
Though  the  contract  which  defendant, 
manufacturer  of  electricity,  agreed  to  funilgh 
plaintiff,  engaged  In  operating  a  street  railway 
and  supplying  a  city  with  electricity  for  light- 
ing, violated  Its  franchise  by  stipulating  that  it 
would  furnish  electricity  to  no  one  else  to  be 
used  in  competition  with  plaintiff,  yet,  the  pub- 
lic interests  demanding  it,  defendant  will  be 
required  to  furnish  the  electricity  contracted 
for  till  plaintiff  can  supply  Itseli  from  other 
sources. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Geo.  C.  Hatch,  Judge. 

Action  by  the  Seattle  Electric  Company 
against  the  Snoqualmie  Falls  Power  Com- 
pany and  another.  Judgment  for  plaintiff. 
Defendants  appeal.  Affirmed. 

Thomas  B.  Hardin,  for  appellants.  Piles, 
I>onwortb  &  Howe,  for  respondent 

PER  CURIAM.  The  appellant,  SnoQual- 
mie  Falls  Power  Company,  was  Incorporated 
in  Januaiy,  1898,  for  tbe  purposes  of  manu- 
facturing and  selling  electricity  to  public 
and  private  consumers,  for  heat,  Hf^t,  and 
power  purposes.  Its  capital  stock  was  fixed 
at  9000.000.  diTlded  into  5.000  shares  of 
tbe  par  value  of  $100  each,  all  of  which 
with  tbe  exception  of  four  were  subscribed 
for,  and  have  since  been  owned  by  one 
William  T.  Baker.  In  August.  1808,  the 
city  of  Seattle  granted  a  franchise  to  tbe 
said  Baker,  running  for  a  period  of  86  years, 
conferring  upon  him  tbe  right  to  erect  poles 
upon  the  streets  of  that  city,  and  string 
wires  thereon,  for  the  pdrpose  of  distribut- 
ing therein  electricity  generated  at  tbe  pow- 
er plant  of  the  Snoqualmie  Falls  Power 
Company.  Tbe  franchise  contained  a  num- 
ber of  restrictions  intended  for  the  benefit 
of  the  consumers  of  tbe  product  of  the 
plant.  It  required  the  grantee  to  distribute 
tbe  current  manufactured  by  blm  at  "Us 


Snoqualmie  Falls  power  bouse"  to  "all  per- 
sons and  corporations  desiring  the  same" 
on  equal  terms  and  under  reasonable  regula- 
tions, and  prohibited  him  from  entering 
Into  any  combination  whatsoever,  whereby 
the  public  or  the  city  would  be  deprived  of 
tbe  benefits  of  competition  In  tbe  purchase 
of  electricity.  Immediately  on  obtaining 
this  franchise.  Baker  organized  another  cor- 
poration, called  the  "Seattle  Cataract  Com- 
pany," and  assigned  to  this  company  all 
tbe  rights  be  had  acquired  by  the  grant  to 
him  of  the  above-mentioned  ^anchlse.  Tbe 
capital  stock  of  this  company  was  fixed  at 
$100,000,  divided  into  1,000  shares  of  the  par 
value  of  $100  each.  Of  these  shares  Baker 
has  likewise  owned  the  entire  Issue  except 
a  mere  nominal  number.  In  January,  1900, 
tbe  respondent  corporation  was  organized. 
At  that  time  the  street  railways  and  the 
electric  lighting  systems  of  the  city  of  Seattle 
were  under  the  control  of  a  number  of  com- 
panies and  corporations,  operating  separate- 
ly and  independently  of  each  other,  and 
the  respondent  was  Incorporated  for  the 
purpose  of  acquiring  and  consolidating  these 
into  one  system.  To  that  end  it  succeeded 
in  purchasing  almost  tbe  whole  thereof, 
since  which  time  It  has  been  and  was  at 
tbe  time  of  the  commencing  of  this  action 
engaged  in  the  business  of  conducting  street 
railways  In  the  city  of  Seattle  and  Its  sub- 
urbs, having  in  operation  at  the  last-men- 
tioned time  some  79  miles  of  track.  It  was 
also  engaged  In  the  business  of  supplying 
electric  lights  for  public  and  private  use, 
and  electricity  for  power  purposes  to  private 
owners  as  well  as  to  tbe  city  of  Seattle.  On 
January  20,  1900,  tbe  respondent  entered 
into  a  contract  wltb  the  Snoqualmie  Falls 
Power  Company,  by  the  terms  of  which  the 
latter  company  agreed  to  sell  to  tbe  former 
3,000  continuous  electrical  horse  power,  to 
be  delivered  at  such  time  or  times  and  In 
such  quantities  as  migbt  be  called  for  by 
the  respondent  for  tbe  sum  of  $54,000  per 
annum  (being  at  the  rate  of  $18  per  horse 
power  per  annum),  to  be  paid  In  monthly  In- 
stallments; agreeing  further  to  allow  the 
purchasing  company  a  certain  excess  of 
power  in  case  It  might  desire  it,  at  the  same 
rate  per  horse  power  per  annum  it  paid 
for  the  $3,000.  This  additional  power  was 
afterwards  fixed  at  iKiO  horse  power  par  an- 
num. The  contract  entered  into  between 
the  parties  contained  numerous  conditions, 
among  which  was  a  condition  to  tbe  effect 
ttiat  no  electric  current  should  be  sold  in 
the  city  of  Seattle  by  the  Snoqualmie  Falls 
Power  Company  to  be  used  In  any  branch 
of  business  In  which  the  respondent  was 
engaged:  a  condition  In  direct  violation  of 
the  ordinance .  under  which  electric  current 
^as  permitted  to  be  brought  from  the  power 
plant  of  tbe  Snoqualmie  Falls  Power  Com- 
pany into  the  city  of  Seattle.  The  parties 
continued  to  operate  under  the  terms  of  this 
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eootract  antll  the  morning  of  May  24,  1903, 
when  the  Snoqualmle  Falls  Power  Company, 
Id  violation  of  the  terms  of  the  contract,  and 
without  notice,  cut  the  connection  between 
its  generator  and  the  respondent's  power 
plant;  and,  when  Inquiry  was  made  as  tQ 
cause,  stated  that  It  had  deckled  not  to  con- 
tinue any  longer  In  the  performance  of 
the  contract.  Thereupon  the  respondent 
brought  this  action  against  It,  and  against 
the  Seattle  Cataract  Company,  to  compel 
the  performance  of  the  contract  A  tem- 
porary mandatory  injunction  was  Issued, 
compelline  the  appellants  to  furnish  the 
power  until  a  final  liearlng  could  be  had 
on  the  question  at  issue  between  the  par- 
ties, aud  on  this  bearing  the  Injunction  was 
continued  in  force  until  June  4,  1904;  the 
court  granting  to  the  respondent  that  length 
of  time  in  which  to  obtain  power  from  other 
sources.  The  appeal  is  from  the  last-men- 
tioned Judgment. 

In  its  complaint  the  respondent  set  out 
the  contract  above  mentioned,  and  alleged 
a  compliance  therewith  on  its  own  part.  It 
further  alleged  that  it  was  a  public  service 
corporation,  engaged  in  the  business  of 
operating  street  cars  and  electric  light  sys- 
tems In  the  city  of  Seattle  by  electric  power; 
tliat  its  own  generating  plants  were  not 
designed  for.  and  were  Insufflelent  to  fur- 
nish, the  power  necessary  to  operate  Its 
systems;  and  that  unless  the  appellant  Sno- 
qualmle Falls  Power  Company  should  be 
Qompelled  to  continue  In  the  performance 
pf  its  contract,  it  would  be  unable  to  keep 
its  system  of  railways  and  lights  in  opera- 
tion, thereby  causing  great  annoyance  and 
injury  to  the  public,  and  to  those  who  were 
dependent  upon  it  to  furnish  them  with 
transportation  and  light;  and  that  already 
great  confusion  had  been  caused  by  the  cut- 
ting off  of  the  power  theretofore  furnished 
it  by  the  appellant  last  named.  The  prayer 
was  for  relief  ai^roprlate  to  the  allegations 
pf  Its  complaint.  The  appellants  answer- 
ing denied  that  the  respondent  was  without 
means  of  its  own  to  generate  sufficient  pow- 
er for  its  own  use,  and  set  out  affirmatively 
the  negotiations  leading  up  to  the  forma- 
tion of  the  several  corporations,  the  execu- 
tion of  the  contract,  and  averred  that  the  con- 
tract was  designed  to  create  a  monopoly, 
and  was  in  direct  violation  of  the  franchise 
granted  to  Baker,  in  which  the  appellant 
corporations  operated,  and  was  therefore 
null  and  void,  and  such  as  a  court  of  equity 
would  not  enforce.  The  reply  was  a  denial 
of  all  of  the  affirmative  allegations  of  the 
complaint  going  to  show  a  participation  by 
the  respondent  in  any  unlawful  acts,  or 
acts  against  public  policy,  or  knowledge  on 
Its  part  of  any  violations  of  Its  franchlBe, 
or  of  public  policy,  by  the  appellants. 

The  evidence  In  the  case  is  voluminous, 
and  the  arguments  of  counsel  in  this  court, 
have  taken  a  wide  range;  but  It  seems  to 


ns  that  the  real  question  presented  by  the 
record  is  one  not  difficult  of  solution.  It 
will  be  remembered  that  the  trial  court  did 
not  undertake  In  Its  Judgment  to  compel  a 
specific  performance  of  the  contract  be- 
tween the  i>artle8,  but  he  held  tluit  the  evi- 
dence Justified  the  conclusion  that  the  facili- 
ties under  the  command  of  the  respondent 
were  not  then  sufficient  to  enable  it  to  gen- 
erate sufficient  electric  current  to  enable 
it  to  operate  In  an  efficient  manner  the 
public  facilities  It  was  required  by  its  fran- 
chise to  operate,  and  it  required  the  ai^l- 
lants  to  continue  to  furnish  the  power  the 
respondent  had  contracted  with  it  to  fur- 
nish, and  had  relied  ujmn,  only  until  such 
reasonable  time  as  the  respondent  could 
supply  Itself  trom  other  sourcesL  The  only 
questions  pres^ted,  tlierefore,  are,  did  the 
court  err  In  Its  flndng  that  the  respondent 
had  not  si^kiient  facUitlea  under  Its  oita 
command  to  enable  it  to  operate  sofflclently 
the  public  conveniences  operated  by  it?  and, 
after  finding  that  It  did  not.  did  It  err  In 
holding  as  a  matter  of  law  that  the  appel- 
lants could  be  compelled  to  furnish  the 
power  they  had  contracted  to  famish  until 
the  respondent  could  with  reasonable  dili- 
gence acquire  such  facilities?  Both  of  these 
questions  we  think  should  be  answered  n^ 
atlrely.  It  must  be  borae  in  mind  that  the 
questions  are  not  reviewed  out  of  any  re- 
gard for  the  ai^llants.  Their  confessed 
violation  of  their  duties  to  the  public  can- 
uot  be  overlooked  when  they  seek  redress 
In  a  court  of  equity.  Moreover,  we  cannot 
but  feel  Uiat  their  conduct  in  cuttli^  off 
the  current  they  liad  agreed  to  furnish 
found  its  inspiration  in  the  fact  that  they 
had  discovered  a  place  where  they  could 
dispose  of  it  on  more  profitable  terms  than 
tlie  contract  afforded  them,  rather  than  from 
any  compunctions  of  conscience  because  of 
their  past  misconduct.  But  the  respondent 
seems  from  the  evidence  not  to  have  been 
entirely  free  from  blame  In  its  contract  with 
the  appellants,  hence  It  Is  proper  to  inquire 
whether  it  could  have  performed  the  public 
duties  required  of  It  without  the  aid  of  the 
power  furnished  It  by  the  apiiellanta.  The 
evidence  reasonably  Justifies  the  conclusion 
that  it  could  not.  While  it  may  liave  bad 
sufficient  facilities  for  generating  power  to 
have  carried  the  load  required  of  it  even  at 
Its  moat  extreme  point,  it  is  made  clear 
that  this  is  not  sufficient  to  constitute  a 
safe  working  basis.  Machinery,  no  matter 
how  perfectly  made,  will  get  out  of  repair, 
and  it  Is  found  t^at  to  furnish  power  for 
continuous  use  there  must  be  a  reserve 
force  equal  to  the  largest  single  unit  used 
In  generating  such  power.  This  the  respond- 
ent did  not  have,  and  its  claim  tbat  power 
from  the  appellant's  power  plant  was  neces- 
sary to  secure  an  uninterrupted  service, 
seems  to  have  been  Justified. 
Conceding  that  the  power  was  necessary, 
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there  can  be  no  serious  dispute  over  the 
question  of  law  involved.  While  courts  of 
equity  will  not  enforce  contracts  entered 
into  either  in  violation  of  positive  law  or 
a  rule  of  public  policy  where  the  interests 
of  the  parties  thereto  are  alone  Involved, 
yet  when  the  public  interests  are  Involved, 
it  will  enforce  such  a  contract  as  long  as 
such  public  Interest  requires  It.  It  would 
have  been  greater  wrong  than  any  to  which 
the  appellants  confessed  to  have  permitted 
them  arbitrarily  and  without  warning  to 
stop  from  operation  the  street  car  and  light- 
ing systems  of  the  city  of  Seattle,  especially 
when  the  only  justification  offered  for  It 
is  a  former  willful  violation  of  their  fran- 
chise privileges.  Neither  courts  of  law  nor 
equity  will  lend  countenance  to  a  plea  so 
utterly  without  justification. 
The  Judgment  appealed  from  Is  affirmed. 


CITX  OP  PORT  TOWNSEND  v.  TRUM- 
BULL et  al. 

(Supreme  Court  of  Washington.   Oct.  16, 1905.) 

1.  Taxation  —  Fobeclosube  ov  Liens  — 
PUAnino— Descbiftion  or  Interest  in 
Pbopebty. 

An  allegation  of  a  complaint  to  foreclose 
a  tax  lien  that  certain  defendants  are  tlie  own- 
ers In  fee  simple  of  the  property  subject  to  the 
lien  does  not  render  the  complaint  subject  to 
the  objection  by  the  other  defendants  that  it 
precludes  any  interest  in  the  property  In  them. 

2.  ApiraAL— Right  to  Review — Iktehest"  in 
Subject-Matteb. 

Defendants  to  a  snit  to  foreclose  a  tax  lien, 
who  have  no  interest  in  the  property,  cannot 
complain  of  a  judgment  of  foreclosure. 

3.  Taxation  —  Fobeclosube  of  Liens  — 
Pleading— Answeb. 

It  is  the  duty  of  parties  made  defendants 
to  a  suit  to  foreclose  a  tax  lien,  on  tlie  ground 
that  they  have  or  claim  some  interest  in  the 
property,  to  set  forth  any  ioterest  that  they 
may  have  by  answer, 

4.  PLEADino— Motions  to  Make  Cebtain- 
Mattkbs  oe  Public  Recced. 

In  a  snit  to  foreclose  a  tax  lien,  It  was 
not  an  abuse  of  discretion  for  the  court  to  deny 
a  motion  to  compel  plaintiff  to  set  forth  in  its 
complaint  assessment  rolls,  ordinances,  and 
other  proceedings  leading  to  the  levy  of  the  tax, 
which  were  matters  of  public  record  equally 
accessible  to  both  parties. 

Appeal  from  Superior  Court,  Jefferson 
County ;  Geo.  G.  Hatch,  Judge. 

Action  by  the  city  of  Port  Townsend 
against  Thomas  F.  TmmbuU  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.   Modifled  and  af9rmed. 

TrnmbuH  &  Trumbull,  for  appellants.  A. 
W.  Bnddress,  for  respondent 

RUDKIN,  J.  Plaintiff  brought  this  action 
against  the  defendants  to  foreclose  a  lien  for 
taxes  levied  by  the  plaintiff  city  against  cer- 
tain real  property  for  the  years  1892.  1893, 
and  1894.  The  complaint  alleged  that  the 
real  property  in  controversy  was  owned  In 
fee  simple  by  the  defendants  T.  F.  Trumbull 
and  wife,  and  that  the  other  defendants  had 


or  claimed  some  interest  therein  which  was 
subordinate  and  subject  to  the  tax  lien. 
■The  defendants  other  than  T.  F.  Trumbull 
and  wife  appeared  and  demurred  to  the  com- 
plaint on  the  ground  that  the  same  did  not 
state  facts  sufiQcient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled,  and 
the  demnrring  defendants  elected  to  stand  on 
their  demurrer  and  refused  to  plead  further. 
The  defendants  T.  F.  Trumbull  and  wife 
moved  to  make  the  complaint  more  definite 
and  certain  by  stating  the  time  and  manner 
In  which  the  assessment  roll  was  made  and 
prepared,  uuder  and  by  virtue  of  what  ordi- 
nances the  proceedings  took  place,  at  what 
time,  and  in  what  manner,  and  under  what 
ordinances  the  city  council  levied,  assessed, 
and  imposed  the  tax,  and  In  what  manner 
and  under  what  ordinances  a  tax  roll  was 
made,  certified,  and  delivered  to  the  city 
treasurer  for  the  collection  of  the  taxes  In 
suit.  This  motion  was  denied,  and  the  de- 
fendants T.  F,  Trumbull  and  wife  Interposed 
a  demurrer  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  the  action  was  not 
commenced  within  the  time  limited  by  law. 
The  demurrer  was  overruled,  and  the  defend- 
ants answered  over,  denying  certain  allega- 
tions of  the  complaint.  A  trial  was  had, 
which  resulted  in  a  Judgment  In  favor  of  the 
plaintiff  as  prayed  in  its  complaint.  From 
this  judgment,  defendants  have  appealed. 

The  first  error  assigned  Is  In  behalf  of  the 
appellants  other  than  T.  F.  Trumbull  and 
wife.  Tlie  only  ground  of  this  assignment 
which  Is  not  common  to  the  other  appellants 
is  that  It  does  not  appear  from  the  com- 
plaint that  these  particular  appellants  have 
any  Inter^t  in  the  property  in  suit.  The 
complaint  alleged  that  T.  F.  Trumbull  and 
wife  were  the  owners  In  fee  simple  of  the 
property,  and  It  is  contended  that  this  al- 
legation precludes  any  interest  in  the  other 
appellants.  This  objection  is  overtechnlcal 
and  without  merit.  Ownership  In  fee  In  one 
person  is  not  inconsistent  with  a  claim  to  the 
same  property  by  another.  If  these  appel- 
lants had  no  interest  in  the  property  In  con- 
troversy, they  are  not  affected  by  the  judg- 
ment, and  will  not  be  heard  to  complain. 
If  they  had  any  interest.  It  was  their  duty 
to  set  such  Interest  forth  by  answer. 

The  first  error  assigned  In  behalf  of  T.  F. 
Trumbull  and  wife  Is  in  the  order  denying 
the  motion  to  make  the  complaint  more  defi- 
nite and  certain.  The  assessment  rolls, 
ordinances,  and  other  proceedings,  wbich  the 
appellant  sought  to  require  the  respondent  to 
set  forth  in  detail,  were  all  matters  of  pub- 
lic record,  equally  accessible  to  both  parties, 
and  the  court  did  not  abuse  its  discretion  in 
denying  the  motion.  Ferry  v.  King  Comity, 
2  Wash.  St.  337.  2G  Pac.  537. 

The  next  error  assigned  relates  to  the  rul- 
ing on  the  deniuiTer  of  T.  F.  Trumbull  and 
wife.  The  snfflclency  of  a  similar  complaint 
and  the  defense  of  the  statute  of  limitations 
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were  fully  conaidered  by  this  court  In  Port 
Townsend  v.  Elsenbeis.  28  Wash.  533.  C8  Pac. 
1045,  and  we  muat  decline  to  reconsider  tlie 
questions  there  decided.  The  demurrer  was 
properly  oTcrruled. 

We  have  considered  the  other  assignments, 
and  find  them  without  merit,  except  the  claim 
that  the  judgment  ia  excessive.  This  ei- 
ception  must  be  sustained.  The  assessment 
rolls  offered  in  evidence  show  the  following 
taxes  only:  For  the  year  1392,  ?2.80;  for 
the  year  1893,  ¥10.88;  for  the  year  1894, 
$1.50.  Add  to  these  several  amounts  the  10 
per  cent,  penalty  for  collection  Imposed  by  the 
city  ordinance  and  the  legal  rate  of  interest 
Imposed  by  the  city  charter,  the  total  amount 
will  not  exceed  the  sum  of  $30.50. 

The  judgment  of  the  court  below  most  be 
reduced  to  that  amount,  end,  as  thus  modi- 
fied, the  judgment  is  affirmed.  In  view  of 
the  small  amount  Involved,  and  of  the  fact 
that  this  particular  objection  does  not  ap- 
pear to  have  been  called  to  the  attention  of 
the  court  below,  neither  party  will  recover 
costs  on  this  appeal. 

MOUNT,  C.  J.,  and  GROW,  DUNBAR, 
ROOT,  FUI/LEBTON,  and  HADLEY.  JJ., 
concur. 


WALLA  WALLA  COUNTY  v.  OREGON 
R.  &  NAV.  CO. 
(Supreme  Court  of  Wftshiogton.   Oct.  16,  1903.) 

1.  Highways  — Taxes  — Refundment  Ceb- 

TIFICATBB— RECOTEBT  OF  MoNET  REFUNDED. 

The  statute  authorizes  taxpayers  to  do  road 
work  themselves  or  hire  the  same  done,  and  se- 
cure a  certiGcate  from  the  road  overseer  upon 
which  they  may  obtain  from  the  county  treasurer 
a  refund  of  the  money  paid  by  them.  A  railroad 
paid  to  the  county  treasurer  the  road  tax  as- 
seraed  against  it,  and  later  contracted  with  • 
district  road  supervisor  to  work  out  the  tax, 
paying  him  a  compensation  for  so  doing.  The 
mipervisor  did  not  do  the  work,  but  falsely  and 
franduleutly  Issued  to  the  railroad  a  cvtificate 
that  the  requisite  amount  of  work  had  been 
done.  The  railroad  in  good  faith  presented  the 
certificate  to  the  county  treasurer,  and  received 
the  money  previously  paid  by  it.  The  county, 
on  subsequoitly  learning  that  the  work  had  not 
been  performra  and  that  the  certiBcate  was 
fraudulent,  brought  suit  for  the  money  refund- 
ed. Held,  that  the  supervisor,  in  making  the 
contract  with  the  railroad,  acted  as  its  agent 
and  not  as  a  public  official,  so  that  the  rail- 
road was  chargeable  with  his  fraud  and  was 
liable  to  the  county  for  the  amount  of  the  tax 
refunded. 

2.  Same— Pabties. 

in  a  suit  by  a  county  to  recover  from  a 
taxpayer  money  refunded  to  the  latter  in  re- 
liance on  a  fraudulent  certiricate  that  he  had 
worked  out  his  road  tar,  the  supervisor  who 
Issued  the  fraudulent  certificate  was  not  a 
necessary  party  defendant. 

3.  Ltmitationb— Actions  Involving  Fbaud 
— DiBCOVEKY  or  Fbaud. 

Limitations  will  not  begin  to  mn  against 
an  action  by  a  county  to  recover  a  road  tax, 
refunded  to  a  taxpayer  in  reliance  on  a  fraudu- 
lent certiticate  that  the  tax  had  been  worked 
out,  until  the  refunding  of  the  money  aud  the 
detection  of  the  fraud  By  the  county. 

[Ed.  Note. — For  cases  In  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  AcUons,  U  4S0-483.] 


4.  nicnwATs  —  TAXEB- Refundment  Ceb- 

TIFICATES— ReCOVEEY  OF  MOKET  REFUHDED 

—Nature  op  Action. 

An  action  by  a  county  to  recover  from  a 
taipayer  the  amount  of  a  road  tax  refunded 
in  reliance  on  a  fraodulent  certificate  that  tlie 
tax  tiad  been  worked  out  is  an  action  for  money 
had  and  received,  in  which  a  mouej  ju^ment 
may  be  rendered,  and  Is  not  an  action  to  re- 
cover a  tax  due. 

5.  Same  —  Validity  op  Tax  — Estoppel  to 
Contest— VoLu  NT AET  Payment. 

A  taxpayer  who  voluntarily  paid  a  road 
tax  and  later  procured  a  refundment  thereof  on 
the  presentation  of  a  fraudulent  certificate  that 
the  tax  had  been  worked  out  could  not  question 
the  validity  of  the  tax  in  a  suit  by  the  county 
to  recover  the  anwnnt  lefonded. 
(J.  Same  —  Estoppel  —  Acrton  or  Public 
Officiai.. 

A  county  was  not  estopped  to  sue  for  the 
recovery  of  money  refunded  on  a  road  tax  in 
reliance  oa  a  fraudulent  certificate  of  a  road 
supervisor  that  the  tax  had  been  worked  out. 
where  the  supervisor  had  contracted  with  the 
taxpayer  to  work  out  the  tax  and  had  acted 
in  the  matter  as  the  agent  of  the  taxpayer  and 
not  of  the  conntj. 

Appeal  from  Superior  Court,  Walla  Walla 
County ;  Thomas  H.  Brenta,  Judge. 

Action  by  Walla  Walla  county  against  the 
Or^on  Railroad  &  Navigation  Company. 
From  a  Judgment  for  plain tiJDE,  defendant 
apiieals.  Affirmed. 

W.  W.  Cotton,  Arthur  C.  Spene«*,  and 
James  O.  Wilson,  for  appellant  John  L. 
Sharpstein  and  Lester  S.  Wilson^  for  respond- 
ent 

ROOT,  J.  This  action  was  instituted  by 
respondent  to  cancel  a  road  property  tax 
certificate  executed  and  delivered  to  the 
appellant  by  the  road  supervisor  of  road 
district  No.  31  of  Walla  Walla  county,  and 
to  recover  a  road  tax  of  $296.25.  From  a 
judgment  In  favor  of  respondent,  this  appeal 
is  taken. 

The  sum  of  $295.25  was  assessed  and  levied 
against  appellant's  property  In  said  road  dis- 
trict for  the  year  1901,  which  amount  ap- 
pellant paid  to  the  county  treasurer.  Under 
the  statute,  appellant  bad  the  right  to  do 
work  itself,  or  hire  the  same  done.  In  said 
district,  and  thereupon  secure  a  certificate 
from  the  road  supervisor  of  said  district 
upon  which  certificate  it  could  obtain  from 
the  county  treasurer  a  refund  of  tlie  amount 
theretofore  paid  by  It  One  Thompson  was 
road  supervisor  of  said  district  during  the 
years  1901  and  1902.  Appellant  contracted 
with  said  Thompson  to  work  out  the  $295.25 
tax  assessed  against  it  as  aforesaid,  and  paid 
bim  $221.71  as  compensation  for  so  doing. 
Thompson  did  not  do  the  work  nor  any  part 
thereof,  but  falsely  and  fraudulently  Issued 
to  appellant  a  certificate  that  the  requisite 
amonnt  of  labor  had  been  done  to  satisfy 
said  tax  of  $295.02.  Appellant,  In  good  faith 
as  a  matter  of  fact  presented  this  certificate 
to  the  county  treasurer  and  received  $295.«2 
therefor.  Neither  apiiellant,  nor  the  county 
treasurer,  nor  any  other  county  official,  ex- 
cepting Tbompson,  knew  that  the  work  had 
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not  been  performed.  The  respondent,  upon 
learning  of  the  fact,  demoucled  a  repuyuieut 
of  the  money  refunded  to  ajipellant,  und,  this 
demand  being  refused,  began  this  action. 
We  think  the  triai  court's  judgment  should 
be  sustained.  Under  the  statute,  appellant 
was  entitled  to  a  refund  only  In  consideration 
of  Its  doing  work  in  the  road  district  equal 
in  value  to  the  amount  of  the  tax  paid  In. 
It  is  urged  by  appellant  that  It  acted  in  good 
faith,  and  that  the  fraud  was  on  the  part 
of  respondent's  official — the  road  supervisor ; 
that  said  official  was  the  only  one  authorized 
to  issue  certificates,  and  that,  when  he  did 
ao,  appellant  had  a  right  to  rely  upon  it. 

Under  some  circumstances,  the  argument 
would  be  sound.  But  its  weakness  here  lies 
In  the  fact  that  this  road  supervisor  was  not 
only  an  officer  of  the  county  In  this  transac- 
tion, but  he  was  also  the  agent  of  ap]>ellant. 
The  $22a.71  was  paid  by  appellant  to  Thomp- 
son as  its  agent,  and  not  to  him  as  road  super- 
visor. The  contract  to  do  the  work  was 
with  him  as  its  agent,  and  not  as  a  public 
official.  Neither  the  county  nor  Its  road 
supervisor  (in  such  capacity)  was  a  party 
to  the  contract  between  appellant  and  Thomp- 
son (as'  an  individual).  As  an  official, 
Thompson  had  no  authority,  actual  or  ai>- 
parent,  to  enter  such  a  contract.  Ordinarily, 
an  limocent  party,  acting  in  good  faith,  may 
rely  upon  the  actions  of  a  public  official,  ex- 
cept In  the  exercise  of  certain  governmental 
functions,  within  the  apparent  scope  of  hla 
Authority,  and  may  bold  the  municipality 
liable  for  such  acts  of  its  official.  But  here 
the  appellant  is  not,  in  contemplation  of  law, 
an  Innocent  party.  Thompson  was  Its  agent. 
As  euch  he  knew  that  the  work  had  not  been 
performed  when  he  executed  and  delivered 
the  certificate.  He  knew  that  he  was  per- 
petrating a  fraud.  A  knowledge  of  all  this, 
being  possessed  by  appellant's  agent,  must  as 
a  matter  of  law  be  imputed  to  It  as  prluclpal. 
Where  an  official  or  agent  performs.  In  favor 
of  a  certain  person,  an  act  which  be  has  no 
right  to  do,  although  it  comes  within  the 
Apparent  scope  of  bis  authority,  bis  action 
«aunot  be  held  to  bind  his  principal  In  favor 
of  said  person  who  has  knowledge  of  his 
lack  of  authority.  In  this  case  Thompson, 
AS  road  supervisor,  had  no  right  to  Issue  a 
<M-tiflcate  until  the  requisite  amount  of  work 
was  done.  Thompson,  as  appellant's  agent 
knew  this,  and  knew  that  the  work  was  not 
I>erformed,  and  that  the  certificate  was  11- 
legnlly  and  fraudulently  Issued.  As  appel- 
lant's agent,  it  was  his  duty  to  impart  this 
information  to  bis  principal.  In  not  doing  so, 
be  has  caused  his  employer  to  suffer  as  those 
must  who  are  so  unfortunate  as  to  employ 
unfaithful  agents.  The  certificate  in  itself 
has  no  virtue.  The  consideration  for  the 
refunding  of  the  tax  was  not  the  possession 
ot  a  certificate,  but  tbe  perfwmance  of  the 


work.  The  certificate  was  Intended  merel.,' 
as  the  evidence  of  the  work  having  been 
done.  Within  the  meaning  of  the  statute, 
the  performance  of  the  work  constituted 
the  consideration  for  the  withdrawal  of  the 
money.  Consequently,  when  appellant,  by 
means  of  a  fraudulent  certificate,  secured  a 
refund  without  having  performed  the  road 
work,  it  received  something  for  nothing.  It 
acquired  money  from  the  county  for  which 
It  gave  that  municipality  no  equivalent  The 
money  thus  paid  it  was  the  fruit  of  a  fraud 
perpetrated  by  a  man  acting  in  a  dual  capaci- 
ty — agent  of  appellant  and  official  of  respond- 
ent. Municipalities  should  not  be  holden  for 
malfeasances  of  their  officials  committed 
under  such  drciunstancee.  The  money  hav- 
ing been  obtained  without  consideration  and 
without  authority  of  law,  and  as  a  result 
of  fraud  participate  in  by  a{)pellant*s  agent 
the  county  is  entitled  to  maintain  Its  action. 

It  is  urged  that  Thompson  was  a  neces- 
sary party  defendant   We  do  not  think  so. 

Appellant  also  claims  that  the  county  waiv- 
ed any  right  of  action  it  may  have  had  by  not 
commencing  tbe  same  within  two  years  from 
the  date  appellant  received  the  certlflcat& 
In  a  case  of  this  kind  the  statute  of  Itmita- 
tlons  could  not  begin  to  run  until  the  money 
was  refunded  and  the  fraud  detected  by 
the  cmnplalnlng  party. 

It  is  contended  that  a  mon^  judgmeat 
cannot  be  had,  because  this  Is  a  tax  and  not 
a  debt  The  tax  was  paid.  Ain>ellant  did 
not  withdraw  a  tax.  It  withdrew  f205.10  of 
tbe  county's  money,  The  action  is  as  for 
money  bad  and  received;  not  to  recover  a 
tax  due. 

It  la  also  asserted  that  no  showing  is  made 
as  to  this  being  a  Just  or  legal  tax  that  was 
assessed  and  levied  against  appellant's  prop- 
erty. As  appellant  voluntarily  paid  the  tax, 
we  do  not  think  it  can  now  be  heard  to  ques- 
tion its  validity. 

It  is  also  Insisted  that  the  county  is  estop- 
ped to  repudiate  the  action  of  one  of  Its  of- 
ficials. What  we  have  said  hereinbefore 
sbowa  that  no  principle  of  estoppel  can  be 
Invoked  against  a  municipality  under  cir- 
cumstances of  this  character. 

Appellant  contends  that  If  the  certificate 
is  canceled.  It  still  has  tbe  right  to  work 
out  the  tax.  If  so,  It  will  doubtless  be  able 
to  have  Its  money  refunded,  after  it  has  paid 
the  Judgment  herein,  If  the  statute  so  permits. 
This  question  la  not  here  for  decision.  Other 
questions  are  suggested,  but  what  we  have 
already  said  disposes  of  them. 

The  judgment  of  the  superior  court  la  af- 
firmed. 

MOUNT,  0.  J.,  and  CROW,  RUDKIN, 
FULLEBTON,  HADLEY,  and  DUNBAB,  JJ., 
concur. 
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MADSON  et  al.  t.  SPOKANE  VALLET 
LA^'D  &  WATER  CO. 
(Supreme  Court  of  Woflhlogton.  Oct  21, 1905.) 

1.  Estoppel — Gbovkds — Silence. 

Though  the  owners  of  land  covered  by  a  pof 
tion  of  a  nounavigable  arm  of  a  lake  permitted 
an  irrigation  company  to  erect  a  dam  between 
their  land  and  the  body  of  the  lake  at  ^eat  ex' 
pense,  and  cukivaced  a  portion  of  the  land 
drained,  they  were  not  thereby  estopped  to  deny 
its  right  to  maintain  and  use  such  dam. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Eatoppel.  S  266.] 

2.  Navioable  Waters — Ripabian  Rights. 

Under  Const,  art.  17,  §  1,  and  Laws  1890. 
p.  2G1,  c.  131,  reserving  rights  relating  to  navi- 
gable waters  existing  at  the  adoption  of  the 
Contitution,  the  littoral  rights  of  one  in  posses- 
sion of  land  adjoining  the  arm  of  a  lake  under  a 
patent  from  the  United  States,  prior  to  the 
adoption  of  the  state  Constitution,  are  not  af- 
fected by  the  navigable  character  of  the  lake, 
and  can  only  be  taken  for  public  use  on  due  con- 
sideration. 

Appeal  from  Superior  Court,  Spokane 
County;  Henry  L.  Kennan,  Judge. 

Action  by  R.  Madson  and  Anna  C.  Madson 
against  the  Spokane  Valley  Land  &  Water 
Company.  From  an  order,  defendant  ap- 
peals. Affirmed. 

James  T.  Bnrcfaam  and  Happy  &  Hind- 
man,  for  appellant  Oallagher  &  Thayer,  for 
respondents. 

MOUNT,  C  J.  This  action  was  hc^n  hy 
respondents  to  recover  damages,  and  to  re* 
strain  the  appellant  from  maintaining  a  dam 
across  an  arm  of  Llt>erty  Lake,  In  Spokane 
county.  On  the  trial  of  the  case,  the  court 
below  entered  an  order  enjoining  the  use  of 
the  dam.  and  directing  ai^llant  within  60 
days  to  commence  an  action  for  the  con- 
demnation of  respondents'  littoral  rights  in 
and  about  the  arm  of  the  said  lake  extending 
upon  the  respondents'  premises.  From  that 
order  this  appeal  is  prosecuted. 

The  facts  agreed  to  upon  the  trial  are  sub- 
stantially as  follows:  Liberty  Lake  is  a  body 
of  water  averaging  about  three-fourths  of  a 
mile  in  width,  atwut  1%  miles  In  length,  and 
of  an  average  depth  of  18  feet.  There  is  no 
navigable  inlet  or  outlet  to  this  lake.  To  the 
northwest  from  the  main  body  of  the  lake,  an 
arm  of  the  lake  extends  over  and  across  lands 
owned  by  respondents.  These  lands  were  ac- 
quired by  a  patent  from  the  United  States  in 
October,  1SS6.  before  the  adoption  of  the 
state  Constitution.  No  part  of  this  arm  of 
the  lake  lying  upon  respondents'  land  has 
ever  been  navigable  for  any  purpose.  The 
appellant,  or  Its  predecessors  In  Interest,  In 
the  year  1899  entered  upon  the  arm  of  the 
lake  to  the  east  of  respondents'  lands,  be- 
tween said  lands  and  the  main  body  of  the 
lake,  and  constructed  a  dam  across  said  arm, 
and  erected  head  gates  therein,  and  to  the 
west  of  respondents'  lands  constructed  a  canal 
from  tbe  arm  of  the  lake  to  lands  to  be  Irri- 
gated. The  effect  ot  the  dam  and  tbe  said 


canal  la  to  withdraw  the  wntee  ot  Liberty 
Lake  eittrely  from  reqwndents'  premises,  so 
that  respondents'  access  to  the  water  on  their 
laud  has  been  entirely  destroyed,  except  for 
water  which  is  permitted  to  run  through  the 
head  gates  during  the  irrigating  season.  The 
said  dam  and  canal  of  the  appellant  were 
completed  In  the  spring  of  the  year  1003.  In 
constructing  said  dam  and  canal  and  head 
gatec^  the  appellant  spent  large  sums  of 
money,  aggregating  about  $50,000.  The  re- 
spondents bad  knowledge  that  appellant  was 
doing  said  work  and  after  the  completion 
thereof  respondents.  In  the  year  1904,  culti- 
vated three  acres  of  the  land  drained  by  said 
canal.  The  appellant  and  Its  predecessors  In 
Interest  have  at  all  times  herein  mentioned 
been  an  irrigation  company  under  the  laws 
of  this  state,  and  have  appropriated  the 
waters  of  Liberty  Lake  for  purposes  of  Irri- 
gation, and  have  actually  been  furnishing 
water  for  irrigation  of  lands  since  1901.  It  is 
now  under  contract  to  furnish  water  for  Irri- 
gating 640  acres. 

Appellant  makes  two  contentions  npon  this 
appeal,  as  follows:  <1)  That  respondents  by 
their  conduct  have  lost  all  right  to  any  relief 
on  tbe  ground  of  estoppel,  or,  if  not  to  all 
relief,  at  least  to  injunctive  relief,  and  on  this 
last  assumption  should  have  been  granted 
only  damages  for  trespass;  (2)  that,  under 
the  laws  of  this  state,  tbe  respondents  have 
no  l^al  right  to  have  the  waters  of  Liberty 
Lake  r«naln  in  their  natural  condition,  and 
hence  any  harm  they  may  have  suffered  by 
the  withdrawal  of  the  water  from  their 
riparian  laud  was  damnum  absque  Injuria. 

Upon  the  first  question,  the  only  facts 
which  in  any  manner  tended  to  create  an 
estoppel  are  that  the  respondents  knew  that 
appellant  was  building  the  dam  and  con- 
structing the  head  gates  and  canal,  and 
expending  lai^e  amounts  of  money ;  and  that 
the  next  year  after  the  works  were  completed 
respondents  cultivated  about  three  acres  of 
the  land  drained  by  said  canal.  None  of  the 
work  of  building  the  dam  or  head  gates  or 
canal  was  upon  respondents'  lands,  and  it  Is 
not  shown  that  respondents  knew  that  these 
structures  would  entirely  drain  the  watw 
from  their  lands.  It  Is  fair  to  presume,  in  the 
absence  of  such  showing,  that  respcmdettta 
supposed  tbe  head  gates  were  so  arranged,  or 
would  be  so  arranged,  as  to  leave  the  water 
upon  their  lands  in  its  natural  condition  and 
work  no  damage  to  respondents.  This  court, 
in  Rigney  v.  Tacoma  Light  &  Water  Co.,  9 
Wash.  576,  38  Pac.  147,  26  L.  R.  A.  425,  to 
discussing  this  question,  quoted  with  approval 
the  definition  of  estoppel  as  laid  down  In 
New  York  Rubber  Co.  v.  Rothery,  107  N.  Y. 
310,  14  N.  E.  2<i9.  1  Am.  St.  Rep.  822,  as  fol- 
lows: "To  constitute  it  [an  estoppel],  the 
person  sought  to  be  estopped  must  do  some 
act  or  make  some  admission  with  an  Inten- 
tion of  Influencing  the  conduct  of  another,  or 
that  he  bad  reason  to  believe  would  influence 
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hU  conduct,  and  which  act  or  admission' 1b 
Inconsistent  with  the  claim  he  proposes  now 
to  make.  The  other  party,  too,  must  have 
acted  upon  the  stren^h  of  such  admission  or 
conduct."  None  o(  the  elements  of  estoppel 
as  thus  defined  are  found  In  this  case.  Re- 
spondents are  not  shown  to  have  done  any  act 
or  made  any  admission  which  Influenced,  or 
was  Intended  to  influence,  the  appellant  to 
construct  the  dam  or  head  ^tes  or  canal 
where  they  were  constructed.  If  the  work 
bad  been  done  upon  respondents'  lands,  and 
they  had  stood  by  and  encouraged  the  same 
by  making  no  objections  thereto,  a  different 
condition  would  have  existed;  but  the  work 
was  done  apon  lands  belonging  to  others, 
where  respondents  had  no  right  to  object, 
and  where  appellant  no  doubt  bad  a  right  to 
be.  The  mere  fact  that  respondents  knew 
that  appellant  was  constructing  its  dam, 
ditches,  and  bead  gates  was  no  notice  to  the 
respondents  that  appellant  would  damage  or 
take  lands  for  the  purpose  of  using  such  Im- 
provements without  first  paying  for  such 
damages  or  lands.  The  case  of  Rlgney  t. 
Tacoma  Light  &  Water  Co.,  supra,  fully  dis- 
cusses the  point  here  made,  and  Is  decisive 
of  this  case  upon  the  question.  The  fact  that 
respondents,  after  the  damage  had  been  done, 
attempted  to  utilize  a  part  of  the  land,  did 
not  amount  to  a  waiver  ot  their  right  to 
maintain  the  action. 

'  The  ground  of  the  second  contention  Is 
that  Liberty  Lake  is  a  navigable  lake,  the 
title  to  which  Is  in  the  state,  and  that  by  the 
laws  of  this  state  riparian  owners  on  navi- 
gable waters  of  the  state  hare  no  legal  rights 
to  those  waters  as  an  Incident  to  their  estate; 
that,  although  this  arm  of  the  lake  which 
extends  across  respondents'  land  Is  not 
navigable,  the  same  rules  must  be  applied  as 
If  the  respondents'  lands  abutted  on  that  part 
of  the  lake  which  Is  navigable.  In  reference 
to  the  navigability  of  the  lake  proper,  the 
following  facts  were  stipulated:  "That  the 
lake  mentioned  in  the  pleadings  as  Liberty 
Lake  is  a  body  of  water  of  the  average  width 
of  about  three-fourths  of  a  mile,  the  lake 
being  about  a  mile  and  three-fourths  in  length 
•and  of  an  average  depth  of  18  feet  last 
year.  That  for  several  years  last  past  there 
has  been  running  on  said  lake  a  pleasure 
steamer  that  will  carry  about  50  passengers; 
and  that  said  passengers  are  carried  for  hire 
during  the  camping  season,  said  boat  being 
propelled  by  steam.  There  are  no  cities  or 
villages  npou  the  lake,  and  the  lake  has 
never  been  used  for  business  or  commercial 
purposes,  except  as  above  stated,  and  there  Is 
no  navigable  Inlet  or  outlet  to  the  lake.  That 
there  is  one  hotel  upon  the  east  side  of  said 
lake,  and  one  hotel  on  the  west  side  of  said 
lake,  and  one  store,  a  general  merchandise 
store,  on  the  north  side  of  said  lake,  being  a 
small  grocery  store.  The  hotels  are  open 
only  during  the  camping  season  In  the 
summer."  There  can  be  no  reasonable  doubt 
that  this  lake  as  above  described  la  navi- 


gable in  fact  and  falls  wlthin'the  proylslona 
of  section  1  of  article  IT  of  the  state  Consti- 
tution; but,  in  our  opinion,  the  fact  that  the 
lake  la  a  navigable  body  of  water  makes  no 
material  difference  In  this  case.  The  title  of 
respondents  to  their  land  was  acquired  from 
the  United  States  prior  to  the  adoption  of  the 
state  Constitution,  which  reserves  the  vested 
rights  of  the  respondents.  The  Irrigation  act 
under  which  appellant  was  organized  also 
provides  that  the  right  to  take  water  for 
irrigation  "is  subject  to  rights  existing  at  the 
time  of  the  ad(^tion  of  the  Constitution  of  the 
state."  Laws  1899,  p.  261,  c.  13L  When  it  is 
conceded,  as  It  Is  in  this  case,  that  the  re- 
spondents were  In  possession  of  the  land, 
holding  patent  from  the  United  States  prior 
to  the  adoption  of  the  Constitution,  the 
littoral  or  riparian  rights  which  respondents 
then  enjoyed  continued  thereafter  unim- 
paired. These  rights  are  presumed  to  be 
valuable  rights.  They  may  have  been  the 
principal  considerations  for  the  purchase  of 
the  land  from  the  government.  These  rights 
can  only  be  taken  away  when  necessary  for  a 
public  use.  upon  due  consideration.  This 
point  in  this  case  is  fully  covered  In  New 
Whatcom  v.  Falrhaven  Land  Co.,  24  Wash. 
493,  64  Pac.  735,  54  L.  B.  A.  190,  where  this 
court  said:  "The  right  of  the  state  over  the 
waters  of  Lake  Whatcom  Is  such  as  pertains 
to  sovereignty  alone.  That  is,  the  right  to 
use,  regulate,  and  control  these  waters  as  a 
common  highway  for  commerce,  trade,  and 
Intercourse,  and  to  grant  the  soil  in  the  bed 
of  the  lake,  so  that  It  might  become  private 
property,  subject  to  the  paramount  right  of 
public  use  for  navigation.  In  short,  that  the 
rights  of  the  state  In  the  navigable  waters 
thereof  are  the  same  rights  as  i>ertain  to  the 
sovereign  at  common  law,  in  the  sea,  Its 
bays,  arms,  and  Inlets.  But,  conceding  that 
by  article  17,  i  1,  of  the  Constitution,  ab- 
solute ownership  is  now  in  the  state,  so  that 
the  state  can  dispose  of  the  waters  as  well  as 
the  soil,  the  vested  rights  of  the  respondent, 
notwithstanding,  are  preserved  to  It.  That 
is,  the  right  to  use  of  the  w^ater  In  its  natural 
flow  as  It  existed  before  the  adoption  of  the 
Constitution,  when  the  United  States  granted 
to  Russell  V.  Peabody,  under  the  'donation 
act,'  the  land  over  which  Whatcom  creek 
flows,  of  which  the  lands  of  the  respondent 
are  a  part  The  Constitution  having  re- 
served to  the  respondent  its  vested  rights, 
the  Legislature,  except  under  the  power  of 
eminent  domain,  upon  making  compensation 
could  not  divest  it  of  that  right,  either  di- 
rectly or  Indirectly,  for  a  public  or  private 
use."  The  case  from  which  this  quotation  is 
made  is  similar  in  all  essential  particulars  to 
the  case  before  us,  and  Is  In  point  The 
principal  dllTereuce  In  the  two  cases  Is  that 
In  this  case  the  water  which  stood  upon 
respondents'  land  is  an  arm  of  the  lake  with- 
out a  natural  outlet,  while  in  the  New 
Whatcom  Case  the  water  flowed  from  the 
land  in  a  natural  stream  over  respondent's 
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land.  Bnt  Ihe  rights  of  flie  reapondents  In 
both  of  tbe  caaea  are  identical,  tIe.,  tb&  unin- 
terrupted use  of  the  water  In  Ita  natural  flow 
or  condition  upon  his  laud. 

Under  these  considerations,  the  Judgment 
of  the  lower  court  was  right,  and  Is  affirmed. 

DUNBAR.  HADLEY.  CROW,  BOOT,  and 
RUDKIN.  33.,  concur.  FULLEBTON,  J.,  did 
not  sit. 


STATE  V.  KESNBR. 
(Snpreme  Court  of  Kansas.  Oct.  7, 1905.) 

1.  GbIUINAI^    Law— LErTEBB~-lDEItTU10A.TIOn 

— Admbsibilitt. 
When  evidence  has  beeo  Introduced  In  a 
criminal  action  Bhowing  tliat  the  defendant  has 
been  accused  of  causing  certain  letters  to  be 
written  which  were  signed  by  other  names  or 
were  anouymoas,  and  that  tbe  defendant  did 
not  deny  the  accusation,  but,  on  the  other  hand, 
.by  his  answer  showed  a  knowledge  of  tbe  con- 
tents of  tbe  letters,  and  attempted  to  justify 
or  explain  the  demands  for  money  therein  made, 
such  letters,  U  otherwise  cmupetoit,  are  ed- 
missiUe  in  eridence  against  him. 

2.  OouBTS — Judicial  Notice. 

A  trial  court  will  take  jndicial  notice  of  Its 
own  records,  and  a  Journal  entry  of  a  proceed- 
ing at  a  former  term  In  the  same  case  will,  if 
otherwise  competent,  be  received  In  evidence 
without  any  preliminary  evidence  1^  way  of 
IdentiGcation. 

[EM.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §  711.] 

S.  Criuiital  Law  —  Evidence  or  Fuqht  — 

FOBF&tTDBE  or  RBCOONIZANCB. 

While  not  eonclasive.  an  order  the  trial 
court  forfeiting  the  defandaut's  recogulsance  on 
his  failure  to  appear  for  trial  is  aome  evidence 
of  his  flight,  and  Is  admissible  in  evidence  as  a 
circumstance  to  be  considered  by  the  jury  in 
determining  his  guilt  or  innocence. 
4.  Sau— CoBFus  Delicti— EviDKHCC. 

"In  a  criminal  prosecution,  •  •  ♦  where 
the  corpus  delicti  cannot  well  be  proved  except 
by  the  mtroduction  of  evidence  tending  to  show 
the  defendant's  guilty  ocmnection  with  the  of- 
fense, held,  that  evid«ice  tending  to  prove  both 
the  corpus  delicti  and  the  defendant's  guilt  may 
be  introduced  at  the  same  time."  State  T. 
Davis,  28  Pac.  1092,  48  Kan.  1. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Coffey  County; 
T.  A.  Me(&el.  Judgfc 

a  C.  Kesner  was  convicted  of  manslaugh- 
ter, and  appeals.  Affirmed. 

The  appellant,  with  two  others,  was  ar- 
rested on  tbe  charge  of  murder,  by  procuring 
an  abortion  and  thereby  causing  the  death 
of  India  E.  Wilson.  He  was  granted  a  sep- 
arate trial,  and  was  convicted  of  manslaugh- 
ter In  the  second  d^ree,  under  chapter  214, 
p.  369,  Laws  1908.   He  appeals  to  this  court 

E.  J.  Crego  and  E.  N.  Connal,  for  appel- 
lant. C.  G.  Coleman,  Atty.  Gen.,  and  Henry 
'E.  Ganse,  for  tbe  State. 

SMITH,  J.  Numerous  objections  are  made 
to  the  rulings  of  tbe  court  on  the  trial,  all 
of  which  have  been  examined,  but  only  three 
of  which  It  win  be  necessary  to  dlsensB. 


Tbe  fourth  objection  b  that  tbe  court  erred 
in  admitting  testimony  of  a  witness,  TlUor- 
ona  Hall,  charged  as  an  accomplice,  of  the 
contents  of  certain  letters  not  produced  by 
him,  bnt  alleged  to  have  been  burned  or  de> 
livered  to  another  codefendant,  and  which 
were  not  shown  to  have  been  written  by  the 
defendant  on  trial.  There  was  evidence  con- 
necting the  defendant  on  trial  with  the  writ- 
ing of  the  letters.  Tbe  witness  Hall  testifies 
that  he  asked  the  defendant,  "What  tbe 
devil  he  bad  those  people  write  to  him  for 
more  money  for?"  and  defendant  answered: 
"Well,  he  said  he  had  the  damnedest  time 
he  ever  had  in  his  life.  He  said  the  child 
came  all  doubled  up,  and  it  was  worth  more 
money.  I  told  bim  I  didn't  purpose  to  put 
up  any  more.  He  said  he  had  settled  with 
tbe  folks  out  there.  That  he  would  rather 
give  up  all  he  got  out  of  It  than  to  have  any 
trouble."  This  was  after  the  witness  had 
testified  that  he  (witness)  had  told  d^Oidant 
that  a  girl  (referring  to  deceased)  was  pr^ 
nant  by  him  and  wanted  to  get  rid  of  It,  and 
witness  had  contracted  with  the  defendant 
to  pay  bim  $-50  for  causing  the  abortion  and 
$5  for  the  board  of  the  girl  at  a  place  where 
defendant  told  witness  he  could  have  her 
boarded,  and  that  In  pursuance  of  the  agree> 
ment  witness  bad  taken  tbe  girl  to  defend- 
ant's office,  and  the  girl  had  in  some  way 
been  taken  or  conveyed  to  the  residence  of 
one  George  McOonnell,  and  witness  had  re- 
ceived a  letter,  signed  "Mrs.  MeConnell," 
stating  that  "she  had  had  a  terrible  time, 
and  they  wanted  ten  more,  and,  If  I  couldn't 
get  ten,  why  to  send  five."  The  witness  had 
also  testified  that  at  the  time  he  took  the 
girl  (since  deceased)  to  tbe  defendant's  office 
be  bad  paid  the  defendant's  son,  who  was  In 
tbe  office,  the  defendant  being  absent,  $30  ot 
the  $55  he  had  agreed  to  pay,  and  that  after 
witness  had  returned  home  he  received  an 
anonymous  letter  asklt^  him  to  bring  the  rest 
of  the  money  soon  or  to  come  and  get  tbe 
girl  at  once.  This  letter  was  postmarked 
"Leroy,"  at  which  place  tbe  defendant  lived 
and  had  his  office,  and  that  witness,  soon 
after  receiving  the  same,  went  to  defend- 
ant's office  in  Leroy,  and  said  to  the  defend- 
ant, "You  ought  to  have  your  boy  better 
schooled,*'  and  the  defendant  answered  that 
witness  ought  to  have  paid  it  all  down  or 
left  It  with  the  girl,  and  that  the  witness 
thereupon  paid  to  the  defendant  tbe  balance 
of  the  $KJ.  We  think  the  evidence  sufficient- 
ly connects  the  defendant  with  the  writing  or 
with  the  procuring  of  the  writing  of  the 
letters,  shows  the  destruction  of  tbe  letters, 
and  justifies  secondary  evidence  of  their  cm- 
tents. 

The  fifth  and  sixth  objections  relate  to 
the  admission  as  evidence,  and  the  refusal 
of  the  court  to  strike  out  on  motion,  of  ft 
journal  entry  of  the  trial  court  of  an  order 
made  at  a  prior  term  forf^tlng  the  recc^nl- 
zance  bond  of  the  def«idant  on  his  failure 
to  appear  for  trial.  This  evidence  was  ad- 
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mitted  on  the  application  of  the  county  at- 
torney after  tbe  state  bad  produced  Its  evi- 
dence In  chief  and  the  defendant  bad  offered 
his  rebuttal  evidence.  It  was  within  the  dis- 
cretion of  tbe  court  to  reopen  tbe  case  at  this 
time,  and  we  cannot  say  the  discretion  was 
abused.  It  Is  also  ui^ed  that  the  Journal 
entry  was  not  properly  Identified.  It  was  a 
record  In  the  case  on  trial,  and  the  court  bad 
a  rlebt  to  take  Judicial  notice  of  it  and  to 
admit  It  as  evidence  to  the  jury  without 
identification.  It  la  also  urged  that  the  evi- 
dence Itself  was  Incompetent  In  recogni- 
tion of  a  long-established  procedure,  it  Is 
said  In  State  v.  Stewart,  65  Kan.  371,  69  Pac. 
335:  "The  facts  of  flight,  concealment,  dls- 
gnlse,  denial  of  Idratlty,  change  of  name,  and 
like  acts,  done  by  one  accnsed  of  erttne,  after 
tbe  commission  of  tbe  offense,  may  be  re- 
ceived In  evidence,  with  all  the  other  facts 
and  circumstances  In  the  case,  as  bearing  on 
the  question  of  the  guilt  of  the  defendant." 
Failure  to  appear  for  trial  in  accordance  with 
the  recognizance  bond  Is,  of  course,  not  con- 
clusive evidence  of  flight,  and  Is  sosceptible 
of  explanation,  but  It  Is  some  evidence  of 
flight  and.  If  so,  may  be  considered,  with 
any  explanation  offered,  as  a  circumstance, 
to  be  considered  with  all  other  circumstances, 
as  bearing  upon  the  question  of  the  guilt  or 
innocence  of  the  defendant.  Wlgmore  on 
Evidence,  I  276,  and  note. 

Tbe  only  r^alnfng  objection  which  it  Is 
necessary  to  consider  Is  the  eighth — ^that  the 
court  erred  In  not  requiring  the  corpus  delicti 
to  be  proven.  This  objection  Is  not  well 
taken.  Proof  of  the  death  was  made,  and 
there  was  also  evidence  tending  to  show  that 
death  resulted  from  septicemia,  resulting 
from  a  piece  of  the  placenta  being  left  In 
the  uterus.  There  was  strong  clrcomstantial 
evidence  that  an  abortion  bad  been  committed 
upon  the  deceased  and  connecting  the  de- 
fendant with  the  act.  It  Is  urged  that  ad- 
missions or  statements  of  the  defendant  were 
Improperly  admitted  before  tbe  corpus  delicti 
was  established.  While  It  Is  the  better  prac- 
tice to  first  establish  the  fact  that  a  crime 
has  been  committed,  and  then  to  offer  evi- 
dence to  connect  the  defendant  on  trial  with 
its  commission,  this  is  not  an  Invariable  rule; 
neither  is  It  always  xwssible  to  proceed  In 
this  order.  It  is  said  in  State  v.  I>avls,  4S 
Kan.  1,  28  Pac.  1062:  "In  a  criminal  prose- 
cution for  murder  In  the  first  degree,  where 
the  corpus  delicti  cannot  well  be  proved,  ex- 
cept by  tbe  Introduction  of  evidence  tending 
to  show  the  defendant's  guilty  connection 
with  the  <^en6e,  held,  that  evidence  tending 
to  prove  both  the  corpus  delicti  and  the  de- 
fendant's guilt  may  be  Introduced  at  the 
same  time."  The  order  of  Introducing  evl^ 
dence  In  a  case  Is  a  matter  which  rests  In  the 
sound  discretion  of  the  trial  court;  and,  while 
logical  considerations  have  Impelled  law 
writers  to  lay  down  certain  orders  of  pro- 
cedure. It  is  not  reversible  error  If  the  pre- 
scribed order  be  not  observed.  It  Is  sufficient 
82P.— 10 


If  from  all  the  evidrace  In  the  case  the  corpus 
delicti  and  every  fact  essential  to  establish 
tbe  defendant's  guilt  be  proved  by  the  evi- 
dence to  the  satisfaction  of  the  Jury  beyond 
a  reasonable  doubt,  and  that  such  finding  of 
tbe  jury  or  verdict  be  approved  by  the  trial 
court, 

Tbe  judgment  of  the  court  Is  affirmed.  AU 
tbe  Justices  concnrrlng. 


CAREY  SALT  CO.  et  al.  t.  CITY  Or 

HUTCHINSON  et  al. 
(Sapreme  Court  at  Kansas  Oct.  7,  1905.) 

1.  Municipal  CoBPosATmNS  —  Pubuo  Iu- 

FEOVEMENTB — OBDIHANCES. 

A  petiti(Hi  to  tbe  mayor  and  council  of  a 
city  of  the  second  class,  under  section  1008  of 
the  General  Statates  of  1901,  confers  upon  that 
tribnnal  exclnsive  power  to  cause  snch  special 
improvements  to  be  constructed  and  to  determine 
the  kind  and  quality  thereof.  In  tbe  exercise 
of  that  power  they  may  enact,  amend,  and  repeal 
any  ordinance  relating  to  tbe  special  improve- 
ments under  consideration.  If  the  vested  rights 
of  third  perBons  be  not  bijarlously  affected 
thereby. 

2.  Mandamus — Pabtt  nr  Irtebebt. 

An  owner  of  real  estate  abutting  upon  a 
street  in  a  city  of  the  second  class,  who  is  lia- 
ble for  paving  assessments,  has  a  special  in- 
terest in  the  improvements  that  will  enable  him 
to  institute  a  proceeding  In  mandamoa,  it  his 
Interest  be  Involved. 
(Syllabus  by  the  Court.) 

Application  by  the  Carey  Salt  Company 
and  others  for  a  writ  of  mandamus  to  tbe 
city  of  Hutchinson  and  others.  Denied. 

Geo.  A.  Vandeveer  and  F.  L.  Martin  (Fair- 
child  &  Lewis  of  counsel),  for  plaintiffs. 
Prlgg  &  Williams  and  H.  Whiteside^  for  de- 
fendants. 

GRAVES,  J.  On  March  20,  1905,  a  peti- 
tion was  presented  to  the  mayor  and  council 
of  the  city  of  Hutchinson,  requesting  that  a 
specified  portion  of  Main  street  In  said 
city  be  paved  with  vitrified  brick,  giving  the 
width  of  street  which  the  petitioners  de- 
sired to  have  paved,  tbe  material  to  be  used, 
tbe  limit  of  cost,  tbe  maimer  of  payment,  and 
other  particulars  concerning  the  proposed 
pavement  This  petition  was  accepted,  and  an 
ordinance  was  immediately  enacted  providing 
for  tbe  construction  of  said  pavement,  wbtch 
ordinance  Is  designated  as  "Ordinance  No. 
618."  On  June  19,  1905,  bids  for  the  con- 
struction of  this  pavement  had  been  received 
by  the  committee  appointed  for  that  purpose, 
but  the  committee,  being  unable  to  agree, 
referred  the  same  to  the  council,  who  at  once 
rejected  all  bids  received  under  said  ordi- 
nance. At  the  same  meeting  a  petition  wan 
presented  asking  for  the  construction  of  a 
"bltulitbic  pavement"  upon  tbe-same  portion 
of  said  Main  street.  This  petition  was  ac- 
cepted, and  an  ordinance  designated  "Ordi- 
nance No.  629"  was  immediately  passed,  pro* 
vldlng  for  the  construction  of  the  last-men- 
tioued  yavemeu^  and  repealing  Ordinance 
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No.  CIS.  The  usual  steps  were  taken  iin3er 
Ordioauce  629,  and  a  contractor  Is  now  at 
work  making  said  "bitulithic  pavement" 
The  plaintiffs,  who  own  real  property  abut- 
ting upon  said  pavement,  obtained  an  alter- 
native writ  of  mandamus  from  this  court  on 
the  21st  day  of  August,  1905,  and  they  now 
ask  tJiat  a  peremptory  writ  issue  directing 
the  defendants  to  cease  work  on  the  "bitu- 
lithlc  pavement"  and  construct  one  of  vitri- 
fied brick,  in  accordance  with  the  aforesaid 
petition  of  March  20,  1905. 

The  plaintiffs  claim  that  the  only  power 
which  a  mayor  and  council  have  to  provide 
for  the  pavement  of  a  street  Is  given  by  section 
10G8,  Gen.  St  1901,  and  that  this  statute,  when 
properly  construed,  means  that  the  petitioners 
may  state  in  their  petition  the  kind  of  pave- 
ment desired,  the  material  to  be  used,  the  man- 
ner of  construction,  the  width  of  street  to  be 
paved,  the  maximum  cost  thereof,  and  the 
mayor  and  council  will  be  bound  thereby,  if 
such  petition  la  accepted  and  acted  upon. 
It  is  therefore  contended  that  after  the  adop- 
tion of  Ordinance  618  and  the  proceedings  had 
thereunder,  the  mayor  and  council  were 
powerless  to  entertain  any  other  petition  or 
to  consider  any  other  kind  of  pavement,  and 
the  attempted  repeal  of  Ordinance  618  and 
the  enactment  of  Ordinance  629  and  all  sub- 
sequent proceedings  were  absolutely  void. 
The  statute  referred  to  is  as  follows :  "When 
the  mayor  and  council  shall  deem  it  neces- 
sary to  grade,  pave,  curb,  gutter,  or  grade, 
repave,  recurb  or  regutter,  any  street,  alley, 
or  avenues,  or  any  part  thereof,  within  the 
limits  of  the  city,  for  w^hich  a  special  tax  is 
to  be  levied  as  herein  provided,  said  mayor 
and  council  shall  by  resolution  declare  such 
work  or  Improvement  necessary  to  be  done, 
and  such  resolution  shall  be  published  in  the 
official  paper  of  the  city  for  five  consecutive 
days,  if  the  same  Is  a  dally,  and  for  two  con- 
secutive weeks.  If  the  same  Is  a  weekly,  and 
If  a  majority  of  the  resident  owners  of  real 
property  liable  to  taxation  for  such  Improve- 
ment shall  not  within  tw«ity  days  there- 
after file  with  the  city  clerk  their  protest  in 
writing  against  such  improvements,  then 
the  mayor  and  council  shall  have  the  power 
to  cause  such  improvements  to  be  made 
and  to  contract  therefor,  and  to  levy 
the  taxes  therefor  as  provided  by  law,  and 
the  work  may  be  done  during  or  after  the 
collection  of  the  special  assessments,  as  may 
be  deemed  proper  by  the  mayor  and  council ; 
also,  whenever  a  majority  of  the  resident  own- 
ers of  real  property  liable  to  taxation  for  the 
improvement  petition  the  mayor  and  council 
to  pave,  grade,  curb,  gutter,  or  otherwise 
improve  any  street,  alley  or  avenue,  or  any 
part  thereof,  the  mayor  and  council  shall 
cause  said  work  to  be  done,  shall  contract 
therefor,  and  levy  the  taxes  therefor  as 
provided  by  law :  Provided,  that  the  cost  of 
paving,  grading,  curbing,  guttering  and  other- 
wise improving  the  areas  and  squares  formed 
by  the  croBSii«  of  atreets,  as  well  as  the  cost 


of  making  any  of  said  Improvements  in 
streets,  alleys  and  avenues  running  along  and 
through  city  property,  shall  be  paid  for  by 
general  tax  levied  by  the  mayor  and  council 
upon  all  the  property  of  the  city." 

We  do  not  agree  with  the  plaintiffs  in  the 
construction  of  this  statute.  We  think  that 
one,  and  perhaps  the  principal,  object  of  this 
law  was  to  restrain  overzeuious  mayors  and 
councilmen  from  pushing  special  improve- 
ments into  localities  where  the  resident  prop- 
erty owners  do  not  want  or  need  them,  and 
by  this  provision  they  are  given  the  right  to 
say  when  such  improvements  shall  be  made. 
We  do  not  think,  however,  that  this  statute 
contemplates  that  such  petitioners  may  com- 
pel the  mayor  and  council  to  construct  any 
particular  kind  of  Improvement  or  control 
the  details  thereof.  The  office  of  the  peti- 
tion is  to  inform  the  proper  tribunal  that  the 
petitioners  want  the  Improvem^t  made. 
This  act  on  their  part  authorizes  the  Improve- 
ment to  be  made  of  such  kind  and  quality  as 
may  be  determined  by  the  mayor  and  councIL 
Whatever  the  petition  may  contain  as  to  the 
character  of  such  improvement  must  be  tak- 
en as  mere  advisory  suggestions,  which  may 
or  may  not  be  followed.  By  this  we  do  not 
mean  that  the  mayor  and  council  may  under 
all  circumstances,  when  a  paper  called  a  "pe- 
tition" is  filed,  with  them,  proceed  to  con- 
struct the  special  Improvemeat  asked  for  and 
disregard  the  statements  of  such  paper  as  to 
the  kind  of  improvement  and  the  details  of 
its  construction.  A  paper  might  be  bo  filed 
which  would  amount  to  a  mere  proposition. 
Instead  of  a  i>etltion,  within  the  meaning  of 
the  statute.  The  signers  of  such  a  paper 
might  Indicate  that  they  wanted  the  pro- 
posed Improvement  provided  It  could  be 
made  for  the  price  and  of  the  kind  stated, 
and  not  otherwise.  This  would  not  be  a  pe- 
tition within  the  purview  of  this  statute,  and 
such  paper  might  be  properly  rejected.  How 
far  the  mayor  and  council  would  be  bound 
by  the  provisions  of  such  a  paper.  If  It  was 
accepted  and  acted  upon,  is  a  question  not 
involved  here,  and  we  express  no  opinion 
thereon.  The  papers  involved  herein,  called 
"petitions,"  are  properly  so  designated,  and 
do  not  contain  the  objectionable  features 
suggested.  Where,  as  in  this  case,  the  de- 
cision depends  upon  the  first  construction  of 
a  statute,  authorities  directly  in  point  are  not 
to  be  expected,  and  none  have  been  dted. 
We  have  given  the  language  of  the  statute 
the  meaning  which  to  us  seems  to  be  the 
most  reasonable  and  the  most  In  harmony 
with  the  purpose  of  the  law  relating  to  this 
general  subject 

The  mayor  and  council  are  elected  directly 
by  the  people.  They  by  law  have  the  general 
supervision  over  the  streets  and  alleys  In  the 
city.  They  are  In  a  situation  to  know  the 
needs,  wishes,  and  financial  condition  of 
resident  citizens,  and  courts  must  assume 
that  in  the  discharge  of  their  oflScial  duties 
they  win  fairly  consider  and  Justly  regard 
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tbe  rights  of  all  persons  affected  theretty. 
and  placing  this  work  In  their  bands  seems 
BO  appropriate  to  us  that,  in  the  absence  of  a 
clear  and  express  Indication  of  such  puniose, 
we  could  not  assume  that  the  Legislature  In- 
tended to  place  this  important  duty  In  the 
control  of  petitioners,  who  simply  represent 
themselves  and  are  under  no  official  or  other 
obligation  to  protect  the  Interests  which  the 
public  hare  In  such  pavement,  rather  than  In 
the  control  of  these  official  representatives  of 
tbe  people.  While  the  petitioners,  who  in 
a  large  measure  pay  for  these  Improvements, 
are  deeply  Interested  therein.  It  Is  at  the  same 
time  a  matter  of  great  importance  to  the 
general  public,  who  pay  for  the  pavement  In 
tbe  areas  and  squares  made  by  the  crossing 
of  the  streets,  and  who  use  the  streets  for 
both  business  and  pleasure,  that  all  tbe  streets 
In  the  city  shall  be  of  good  quality,  uniform 
In  kind  and  construction,  and  such  as  will 
meet  all  the  reasonable  requirements  of  pub- 
lic use.  When  a  petition  is  presented  to  tbe 
mayor  and  council,  that  body  may  deal  with 
it  the  same  as  with  any  other  question.  Ac* 
tion  thereon  may  be  reconsidered,  ordinances 
amended  or  n^>ealed,  and  new  enactments 
made,  the  same  as  when  dealing  with  any 
other  subject  of  mmilelpal  legislation.  If 
they  were  satisfied  that  a  mistake  bad  been 
made  In  ad^tlng  tbe  vitrified  brick  pavement 
provided  for  in  Ordinance  618,  tbe  early  cor- 
rection of  such  mistake  would  seem  to  be  a 
very  proper  proceeding,  and  any  rule  of  law 
which  would  prevent  such  actton  should  be 
avoided,  rathw  than  followed.  At  tbe  time 
this  correction  was  made  the  whole  matter 
was  yet  in  an  indeterminate  condition,  and 
wholly  within  the  control  of  the  mayor  and 
council.  No  outside  or  third  parties  bad 
been  affected,  and  no  vested  Interests  could 
be  Injuriously  affected  by  such  correction, 
and  therefore  no  good  reasw  elated  for  not 
making  tbe  same. 

It  is  urged  that  the  petition  of  March  20, 
1905,  Is  still  pending,  notwithstanding  the  re- 
peal of  Ordinance  618.  and  that  this  Is  the  on- 
ly legal  petition  authorizing  the  construction 
of  pavement ;  that  the  number  of  signers  on 
the  petition  of  June  19,  1905,  have  become  &o 
reduced  in  number  by  withdrawal  and  other- 
wise that  it  has  ceased  to  have  any  legal 
force.  This,  however,  under  the  statute  as 
we  construe  it.  Is  immaterial.  The  i>etition 
of  March  20, 1005,  if  legal,  and  we  think  it  Is, 
fully  authorizes  the  work  now  In  progress. 
The  petition  of  June  19,  IQOR,  it  legal,  of 
which  we  express  no  opinion,  also  authorizes 
such  woifc.  It  is  apparent  from  the  numer- 
ous petitions  presented  that  tbe  resident  prop- 
erty owners  are  a  unit  upon  the  question  that 
Main  street  ongbt  to  be  paved.  They  are 
divided  as  to  the  best  kind  of  pavement,  aud 
we  think  tbe  proper  tribunal  has  decided  thla 
question  for  them.  As  to  when  and  under 
what  circumstances  petitioners  can  with- 
draw tbeir  names  from  a  petition  Is  a  matter 


of  little  importance;  for.  If  the  attempted 
withdrawal  from  the  petition  of  June  19, 
1005,  was  [»roper,  then  the  petition  of  March 
20,  1005,  still  stands,  and  Justifies  the  wwk 
now  being  don&  If  not,  then  the  other  pe- 
tition stands,  and  authorizes  such  work. 
So  this  question  need  not  be  considered. 

Another  objection  to  the  construction  con- 
tended for  by  the  plaintiffs  is  that,  if  It  should 
prevail,  tbe  statute  would  be  unconstitution- 
al, for  the  reason  that  it  would  delegate  leg- 
islative powers  to  the  petitioners.  Commis- 
sioners T.  Abbott,  52  Kan.  148,  34  Fac.  416; 
Hutchinson  v.  Lelmbach,  68  Kan.  44,  74  Fac. 
598.  63  L.  B.  A.  630. 

Tbe  claim  is  made  hy  the  defendants  that 
tbe  plaintiffs  have  no  right  to  maintain  this 
action,  but  that  It  should  have  been  brought 
in  the  name  of  the  state ;  but  we  think  that 
the  special  interest  which  they  have  In  the 
improvement  being  made  takes  them  out  of 
the  general  rule  relating  to  mandamus  cases, 
and  th^  may  malntahi  this  action  In  their 
own  names. 

The  writ  Is  denied.  All  the  Justices  con- 
curring. 


MERIWETHER  v.  HOWE  et  al. 
(Supreme  Court  of  Kansaa,   Oct.  7,  1905.) 

1.  Ejectment— Actions  for  Dauages— Right 
TO  Maintaiw. 

An  action  for  damages  for  wrongfally  with- 
holding real  property  may  be  maintained  against 
any  person  so  wrongfully  withholding  the  same, 
however  he  may  have  come  into  posneRsion,  and 
regardleaa  of  whether  or  not  plaintiff  ever  had 
actual  poBsefision,  or  had  been  in  poBaesfllon  and 
was  wrongfully  removed  by  the  wrongful  pos- 
sesflor's  grantor. 

(Ed.  Note. — For  case!!  in  point,  see  vol.  17, 
Cent.  Dig.  Ejectment,  §§  2,  33.  67.] 

2.  Same — Questions  in  IsstTE. 

The  only  questions  to  be  determined  in  an 
action  for  damages  for  wronfffiilly  withholding 
real  property  are  wliether  plaintiff  is  entitled  to 
the  actual  possession  of  the  property,  whether 
defendant  wrongfully  withholds  tbe  property 
from  him,  and  whether  defendant's  wrongful 
possession  has  resulted  in  damages  to  plaintiff. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  17, 
Cent.  Dig.  Ejectment,  gfi  1,  2,  6.] 

3.  Compromise  and  Settlement— Constbuc- 
TioN  of  Instrument. 

Defendant,  in  an  action  for  damages  for 
wrongfully  withholding  possession  of  land,  con- 
veyed his  interest  in  the  land  to  another,  and 
entered  into  an  agreement  with  plaintiffs  pnr- 
suant  to  which  he  paid  to  them  a  sum  of  money 
in  settlement  of  all  claims  for  the  detention  of 
the  land  up  to  the  time  of  the  conveyance,  and 
the  suit  was  consequently  dismissed.  This  agree- 
ment provided  tliat  it  should  not  cover  any  claim 
against  defendant's  grantee  for  taking  posses- 
sion of  tbe  land,  nor  any  right  which  plaintlfC 
might  have  against  such  grantee.  A  contem- 
poraneous agreement  was  entered  into  between 
plaintiffs,  defendant,  and  defendant's  grantee, 
which  provided  for  tbe  suliatitation  of  the  gran- 
tee in  lieu  of  defendant  In  the  action  which  was 
then  pending  against  defendant  and  in  all  snb- 
sequent  proceedings  relating  thereto.  Held,  that 
the  compromise  between  defendant  and  plaintiffs 
did  not  operate  as  a  satisfaction  of  plaintiffs' 
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claim  against  defendant's  grantee,  nor  preclude 
the  maintenance  of  an  action  by  plaintiffs 
against  defendant's  grantee  for  damages  for  the 
wrongful  withholding  of  the  possewsion  of  the 
land  from  the  date  of  the  convejrance. 

Error  &om  Court  of  Common  Pleaa.  Wyan- 
dotte County ;  Wm.  O.  Holt,  Judge. 

Action  by  Oeorge  S.  Howe  and  another 
against  H.  M.  Meriwether.  There  was  a 
Judgment  for  plalutlfTs,  and  defendant  brings 
error.  Affirmed. 

Thos.  J.  Wbite,  for  plaintiff  In  error.  A.  L. 
Berger  and  L.  W.  Eepltiiger,  for  defendant^ 
In  en'or. 

PER  CURIAM.  This  action  was  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  because  of  the  wrongful  and  unlaw- 
ful withholding  of  real  estate  by  the  defend- 
ant The  error  complained  of  iB  predicated 
on  the  overnillug  of  the  defendant's  demnr- 
rer  to  the  plaintiff's  reply. 

8.  E.  Howe  brought  an  action  against  the 
Armour  Packing  Company  for  the  prasession 
of  the  land  in  controTer«y,  and  subsequently, 
and  while  that  action  was  pending,  he 
brought  another  action  against  the  same  de- 
fendants for  damages  for  the  wrongful  with- 
holding of  the  possession  of  the  land.  While 
both  of  these  actions  were  pending,  on  July 
19,  1000,  the  Armour  Packing  Ctnnpany  con- 
T^ed  whatever  Interest  It  bad  In  the  lands, 
and  dellrered  the  possession  thereol^  to  the 
plaintiff  In  error,  who  has  continued  therein 
ever  since.  Some  time  during  the  pendency 
of  these  actions  Oeorge  S.  Howe  became  in- 
terested with  the  plaintiff  In  the  real  estate 
and  was  Joined  as  a  party  plaintiff.  While 
both  of  these  actions  were  pending,  on  Octo- 
ber 2,  1902,  the  Armour  Packing  Company 
and  the  plaintiffs  entered  Into  a  written 
agreement  of  compromise,  by  which  the 
Armour  Packing  Company  paid  to  the  plain- 
tiffs $1,000  in  full  settlement  of  all  claims 
that  they  might  have  against  It  for  the  un- 
lawful entry  and  wrongful  detention  of  the 
Ijossession  of  the  land  In  controversy  up  to 
July  19,  1000,  and  It  was  also  agreed  therein 
that  the  two  cases  then  pending  should  be  dis- 
missed. This  contract  was  consummated  by 
the  payment  to  the  plaintiffs  of  the  amount 
stipulated  to  be  paid  and  the  dismissal  of 
botb  cases.  This  agreemoit  reads  as  fol- 
lows: "For  and  In  consideration  of  the  sum 
of  one  thousand  dollars  ($1000.00)  paid  by 
chedc  of  Frank  Hagerman  on  this  date,  and 
for  no  other  consideration,  that  named  being 
contractual,  it  Is  agreed:  (1)  All  claims  of 
every  kind  and  character  of  Simeon  E.  Howe 
and  George  S.  Howe  against  the  Armour 
Pa<^lng  Company  and  George  W.  Tourtellot 
arising  out  of  case  Xa  15,832.  or  connected 
with  the  land  on  the  Missouri  river  front,  or 
adjacent  to  the  plant  of  the  Armour  Packing 
Company,  are  hereby  settled  and  discharged, 
whether  specifically  enumerated  herein  or 
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not;  and  this  release  shall  also  Include  all 
claims  against  said  Armour  Packing  Compa- 
ny and  George  W.  Tourtellot  of  every  kind 
and  character  respecting  the  property  or  its 
use  or  occux>atlon,  the  subject-matter  of  liti- 
gation in  the  forcible  entry  and  detainer  case 
In  the  district  court  of  Wyandotte  county, 
Kansas,  numbered  15.S32,  wherein  Simeon 
E.  Howe  Is  plaintiff,  and  the  Armour  Packing 
Company  and  George  W.  Tourtellot  are  de- 
fendants, and  for  damages  for  the  detention 
of  said  land.  (2)  This  release  shall  not 
cover  any  claim  against  H.  M.  Meriwether 
for  damages  or  rents,  or  for  use  or  occupation 
since  Meriwether's  taking  possession  of  said 
land  on  July  19, 1900,  nor  affecting  any  claim 
of  ownership  or  any  right  to  the  possession 
of  the  land  as  against  Meriwether  or  his 
assigns,  or  any  claim  or  claims  of  the  party 
plaintiff  In  case  No.  15,8^  wherein  substltU; 
tlon  has  been  made  on  this  date,  as  against 
the  substituted  party,  nor  shall  this  release 
In  any  manner  affect  aoy  right  which  plain- 
tiff may  have  against  said  H.  M.  Molwether 
by  virtue  of  the  agreement  or  substitution 
entered  Into  between  Simeon  E.  Howe  and 
the  Armour  Patting  Company  and  Geo^ 
W.  Tourtellot  and  H.  M.  Meriwether  on  this 
date.  (3)  Case  No.  16.270  In  th»  district 
court  ot  Wyandotie  county.  Eansaa,  wherein 
Simeon  E.  Howe  Is  plaintiff  and  the  Armour 
mour  Paddi^  Company  and  George  W.  Tour- 
tellot are  defendants,  shall  be  dismissed  at 
defendant's  cost.  Witness  our  hands  and 
seals  this  2nd  day  of  October  1902.  [Signed] 
Simeon  E.  Howe.  [Seal.]  Georse  S.  How& 
[Seal.]" 

On  October  G,  1904,  the  Howes  commenced 
this  action  against  Meriwether  to  recover 
damages  for  the  wrongful  detention  of  the 
real  estate  from  July  19,  1900,  to  the  time  of 
'the  commencement  of  the  action.  To  the  peti- 
tion the  defendant,  Meriwether,  answered, 
pleading  the  commencement  of  the  two  ac- 
tions against  the  Armours  and  the  settlement 
thereof  as  a  complete  satisfaction  of  nil  dam- 
ages to  which  the  plaintiffs  might  have  been 
entitled,  both  for  the  wrongful  entry  and 
wrongful  detention  by  the  Armour  Packing 
Company  and  the  defendant  The  plaintiffs 
pleaded  In  reply  the  settlement,  and  In  avoid- 
ance of  any  legal  Implication  that  might 
arise  from  such  settlement  which  would  pre- 
clude them  from  maintaining  this  actitm 
against  the  defendant  the  following  agree- 
me^t,  which  was  made  at  the  same  time  and 
as  a  part  of  the  settlement  of  the  Armour 
Packing  Company  litigation:  "Whereas,  on 
July  19th,  1900,  the  Armour  Padclng  Compa- 
ny deeded  to  H.  M.  Meriwether  the  land  In 
controversy  and  defendants  delivered  posses- 
sion thereof  to  him:  Now,  therefbre.  It  la 
hereby  agreed  by  and  between  said  parties 
to  this  action  and  the  said  H.  M.  Meriwether 
that  said  H.  M.  Meriwether  shall  be  substi- 
tuted In  lieu  of  the  original  defendants  as  the 
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defendant  in  sold  cause  to  thla  conrt,  and, 
If  go  desired,  as  plaintUf  In  error  in  any  pro- 
ceedings In  error  tn  the  Supreme  Court  of  tbe 
state  of  Kansas,  as  well  as  In  all  subsequent 
proceedings  relating  thereto  In  place  of 
said  original  defendants  In  all  subsequent 
stages  of  the  controversy  respecting  the  said 
land,  as  fully  and  completely  as  if  all  action 
heretofore  taken  by  said  defendant  upon 
which  the  alleged  rights  or  liabilities  of  said 
original  defendants  are  based  bad  been  taken 
by  him,  and  as  if  the  suit  bad  been  originally 
Instltiited  against  bim  Instead  of  against 
them,  and  In  no  event  shall  tbe  legal  rights 
of  sold  plalntifr.  if  any,  req>ectlng  said  prop- 
erty or  ccmtroreray.  become  lesa  by  reason 
of  such  aubBtltution,  but  no  daim  <tf  plains 
tiff  for  damages  for  the  taking  and  deprlva- 
tlon  of  possession  prior  and  up  to  July  19tb, 
1000,  shall  be  asserted  agaiut  said  Ueri- 
wether.  This  enbstitation  shall  ataod  and 
be  of  ea«!t  as  of  date  July  19th,  190a  and  as 
If  it  had  been  then  made,  that  being  the  date 
upon  which  the  Armour  Pacing  Company 
conr^ed  tbe  said  property  to  said  Meriweth- 
er and  delivered  to  him  possession  thereof, 
and  a  nunc  pro  tunc  order  of  substitution 
may  be  made  as  of  that  date.  It  Is  further 
stipulated  and  agreed  by  and  between  all  the 
parties  hereto  that  said  H.  M.  Meriwether 
shall  not  In  this  case  have,  by  virtue  of  this 
agreement,  any  greater  or  additional  or  dif- 
ferent right  respecting  the  controversy  In  re- 
gard to  said  land  than  he  or  the  original  de- 
fendants herein  would  have  had  had  no  substi- 
tution been  made.  Signed  In  triplicate  this 
2d  day  of  October  1902.  Hutcblngs  &  Kep- 
llnger  and  Moore  &  Berger,  Attorneys  for 
Simeon  K.  Howe.  Frank  Hagerman,  Attor- 
ney for  Armour  Packing  Co.  and  George  W. 
Tourtellot  H.  M.  Meriwether.  Signature 
by  H.  M.  Meriwether  attested  by  Frank 
HHRerman."  To  this  reply  the  court  over- 
ruled the  defendant's  demurrer. 

The  first  contention  of  tbe  plaintiff  in  mov 
la  that  the  court  should  have  carried  thla  de- 
murrer back  and  sustained  It  to  the  petition. 
Tbe  only  defect  suggested  in  the  petition  is 
that  It  does  not  show  that  the  plaintiffs  had 
re-entered  tbe  land  after  it  was  wrongfully 
taken  from  them  by  tbe  Armour  Patting 
Company  and  before  this  action  was  com- 
menced. Plaintiff's  contentlmt  seons  to  be 
that  an  action  to  recover  damages  for  the 
wrongful  detentifm  ot  real  property  cannot 
be  maintained,  unless  it  be  shown  that  the 
party  against  whom  the  action  Is  prosecuted 
was  the  p^soQ  who  actually  dispossessed 
Wm,  or  that  one  who  takes  possosslon  of  real 
estate  by  assignment  from  one  who  wrong- 
fully dispossessed  the  owner  is  not  liable  In 
damages  to  such  owner  until  the  owner  has 
repossessed  himself  of  the  land.  In  this  we 
think  the  learned  counsel  Is  in  error.  An  ac- 
tion for  damages  for  wrongfully  withholding 
real  pn^iwrty  may  be  maintained  against  any 


person  so  wrongfulty  withholding,  however 
be  may  have  come  Into  possession,  or  wheth- 
er tbe  plaintiff  ever  had  actual  posse^Rlon  or 
not,  or  whether  he  had  been  in  possession 
and  wrongfully  rwnoved  by  tlie  wrongful 
possessor's  grantor.  The  only  questions  to  be 
determined  In  such  an  action  are:  (1)  Is 
tbe  plaintiff  entitled  to  tbe  actual  possession 
of  the  real  estate?  (2)  Does  the  defendant 
wrongfully  withhold  tlie  property  from  him? 
(3)  Has  such  wrongful  possession  resulted 
in  damages  to  tbe  plaintiff? 

Another  contention  of  the  plaintiff  In  error 
is  that  the  compromise  between  tbe  Armour 
Packing  Company  and  the  plaintiffs  in  this 
actltm  was  in  legal  effect  a  fnll  satlstection 
of  all  dBm^es  sustained  by  tbe  platotUb  t<a 
wrongfully  removing  them  from  the  posses- 
sion, and  tbe  wrongful  detention  by  all  per^ 
sons  succeeding  to  the  possession  through 
tbe  Amonr  Packing  Company.  In  disposing 
of  this  qnestlMi,  and  to  show  that  the  com- 
promise between  the  plalntlfte  and  tbe  Ar- 
mour Padilng  Company  did  not  bave  such 
effect,  we  need  only  to  quote  the  agreement 
between  all  the  parties  at  the  time  the  litiga- 
tions between  the  plaintiffs  and  tbe  Armour 
Packing  Company  was  settled.  In  the  agree- 
ment of  compromise  between  the  plaintiffs 
and  tbe  Armour  Packing  Company  there  Is 
found  this  clause:  "This  release  shall  not 
cover  any  claim  against  H.  M.  Meriwether 
for  damages  or  rents,  or  for  use  or  occupation 
since  Meriwether's  taking  possession  of  said 
land  on  July  19,  1900,  nor  affecting  any  claim 
of  ownership  or  any  right  to  the  possession 
of  the  land  as  against  Meriwether  or  his  as- 
signs ;  *  *  *  nor  shall  this  release  In  any 
manner  affect  any  right  which  plaintiff  may 
have  against  said  H.  M.  Meriwether  by  virtue 
of  the  agre«nent  or  substitution  entored  Into 
between  Simeon  K  Howe  and  the  Armour 
Packing  Company  and  George  W.  Tourtellot 
and  H.  M.  Meriwether  on  this  date."  It  is 
evident  from  this  that  the  plaintiffs  were  not 
compromising  or  receiving  a  consideration  for 
any  right  of  actl(m  they  had  a^inst  Meri- 
wether for  the  wrongful  detention  of  the  real 
estate  by  him,  nor  waiving  or  settling  any 
claim  of  ownership  to  the  land  as  against 
bim.  Such  rights  are  expressly  reserved  by 
the  agreement  of  compromise.  Tbe  other 
agreement  was  between  the  plaintiffs  on  tbe 
one  part  and  the  Armour  Packing  Company 
and  Meriwether  on  the  other,  and  which, 
after  referring  to  the  deed  from  the  Armour 
Packing  Company  to  Meriwether  for  tbe 
land,  and  to  tbe  delivery  of  its  possession 
to  Meriwether  on  July  19,  1900,  and  the 
settlement  between  the  plaintiffs  and  the  Ar- 
mour Packing  Company,  reads  as  follows: 
"H.  M.  Meriwether  shall  be  substituted  In 
lieu  of  the  original  defendants  as  tbe  defend- 
ant In  said  cause  In  this  court,  and,  If  so  de- 
sired, as  plaintiff  In  error  in  any  proceedings 
in  error  In  the  Supreme  Court  of  the  state  of 
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Kansas,  as  well  as  in  all  subsequent  proceed- 
ings relating  thereto  in  place  of  said  original 
defendants,  *  *  *  as  folly  and  completely 
as  if  all  action  bo^tofare  taken  by  said  de- 
fendant open  wbteb  tbe  alleged  rights  or  lia- 
bilities of  said  original  defendants  are  based 
bad  been  taken  by  hlio,  instead  of  against 
them,  and  in  no  event  shall  the  legal  rights 
of  said  plaintiffs,  tf  any,  respecting  said  prop- 
erty or  controversy  become  less  by  reason  of 
such  substitution."  This  stLpnlation  was 
signed  in  triplicate  on  October  2,  1902.  By 
these  agreements  the  plaintiffs  expressly  re- 
served  to  themselves  whatever  right  they 
previously  had  to  an  action  against  Meriweth- 
er for  damages  for  the  wrongful  detention 
of  this  property,  and  Meriwether  consented 
and  agreed  that  he  should  stand  liable  for 
any  damages  plaintiffs  might  have  sustained, 
or  might  sustain,  by  his  wrongful  detention 
of  the  property  from  and  after  July  19,  1900. 
the  day  he  went  Into  possession.  The  pres- 
ent action  was  brought  to  recover  such  dam- 
ages, and  Meriwether,  having  agreed  to  be 
liable  therefor,  cannot  now  say  that  the  plain- 
tiffs waived  or  settled  any  right  of  action 
they  had  against  him  growing  out  of  his 
wrongful  possession  or  detention  of  tbe  prop- 
erty. 

The  Judgment  of  tbe  court  below  Is  af- 
finned. 


STAYTON  V.  BUTCHEE  et  a!. 
(Supreme  Court  of  Oklahoma.   Sept.  7.  1905.) 

1.  Schools  and  Sciiooi.  Distbicts— School- 
house  Site— CuANoE. 

A  schoolhouse  site,  having  once  been  select- 
ed and  a  schoolhouse  built  Uiereon  In  accord- 
ance with  the  provisions  of  the  statutes,  can 
only  be  changed  and  the  schoolhouse  removed 
from  that  lo<^ntion  by  authority  of  the  people 
of  the  district,  expressed  in  the  manner  pro- 
vided by  the  statutes. 

[E6.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Schools  and  Scfaool  Districts.  8  174.] 

2.  Same— New  BuiLniNO. 

Where  the  erection  of  a  new  school  build- 
ing is  authorized  by  the  people  of  the  school 
district,  and  no  change  of  the  schoolhouse  site 
has  been  made,  the  school  district  board  is  not 
required,  before  erecting  such  a  building,  to 
submit  the  question  of  the  selection  of  a  site 
to  a  vote  of  the  people  of  tbe  district. 

[Ed.  Note. — For  cases  In  point,  see  vol.  43, 
Cent.  Dig.  Schools  and  School  Districts,  S  170.J 

3.  Same— Chanqe  of  Boundaries. 

Under  the  statutes  of  this  territory,  If 
the  boundaries  of  a  school  district  should 
be  changed  by  detaching  territory  therefrom, 
such  action  would  not  necessarily  require  the 
selection  of  a  new  schoolhouse  site,  in  rase 
the  site  previously  selected  should  be  more  than 
one-half  mile  from  the  center  of  the  district 
remaining  after  such  territory  is  detached,  and 
does  not  require  that  before  a  new  school- 
house  can  be  erected,  when  necessary,  upon  the 
previously  selected  site,  the  question  of  the 
designation  of  the  site  shall  be  resubmitted  to 
the  people  of  the  district. 

4.  Same— Necessity  op  Deeo. 

The  fact  that  the  donor  of  a  schoolhouse 
site  had  not  executed  a  deed  conveying  the 


site  to  tbe  school  district  until  after  bonds 
were  voted  for  the  erection  of  a  new  building 
can  make  no  material  difference.  Tbe  title 
passed  to  the  school  district  upon  the  accept- 
ance of  bis  offer,  and  the  delivery  by  him  of, 
and  the  taking  by  the  district  of.  possession, 
and  using  the  site  for  the  purposes  for  which 
it  was  donated. 
(Syllabus  by  tbe  Court) 

Error  from  District  Court  Oreer  County; 
before  Justice  Clinton  V.  Irwin. 

Action  by  D.  A.  Stayton  against  C  M. 
Butchee  and  others.  There  was  judgmrat  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

Brown  &  Powers,  for  plaintiff  in  error. 
A.  M.  Stewart  and  T.  M.  Robinson,  for  de- 
fendants In  errw. 

BEAUCHAMP.  J.  Plaintiff  in  error  com- 
menced this  action  In  the  district  court  of 
Greer  county  to  enjoin  the  defendants  In 
error,  as  the  school  district  board  of  School 
District  No.  15,  in  Greer  county,  from  erect- 
ing and  completing  a  schoolhouse  then  being 
erected  in  said  district.  In  tbe  abseoee  of 
the  district  Judge,  on  am>licatlon,  the  probate 
Judge  granted  a  temporary  injunction.  Af- 
terwards, on  motion  of  tbe  defendants  In  er- 
ror, and  after  a  hearing,  the  district  court 
dissolved  the  temporary  Injunction,  to  which 
order  of  the  court  the  plaintiff  excepted  and 
was  by  the  court  allowed  30  days  in  which 
to  file  bis  petition  in  error  in  the  Supreme 
Court.  Plaintiff  in  error  brings  case  here  by 
petition  In  error  and  case-made  for  review. 

On  the  hearing  on  tbe  motion  to  dissolve 
In  tbe  district  court,  counsel  for  the  respective 
parties  stipulated  in  writing  as  to  the  facts, 
which  are  about  as  follows:  In  the  year 
189G,  School  District  No.  15,  Greer  county, 
was  organized,  and  has  been  a  school  district 
ever  since.  At  the  annual  meetli^  of  the 
district  held  in  July,  1898.  by  a  vote  of  quali- 
fied electors  a  site  for  a  schoolhouse  for  said 
district  was  delsignated,  wblcb  was  within 
one-taalf  mile  of  tbe  center  of  said  district, 
and  a  bouse  was  built  thereon;  that  said 
site  has  been  used  continuously  as  a  school 
site  for  said  district  ever  since.  Tbe  site 
was  selected  by  tbe  board  on  tbe  bom^ead 
of  L.  M.  Davis,  wblcb  was  donated  by  him 
to  tbe  district  and  accepted  by  tbe  district 
at  said  annual  meeting.  Tlie  site  was  Im- 
mediately surveyed  by  the  school  authorities, 
a  schoolhouse  erected,  and  a  well  dug  thereon. 
Prior  to  the  year  1903  tbe  school  district  com- 
prised a  large  territory,  and  In  July  of  that 
year  the  county  superintendent  detached  a 
consldnable  portion  of  tbe  east  side  of  this 
district,  and  created  a  new  district,  com- 
posed of  said  detached  territory  and  otber 
territory,  leaving  the  Bchoolhouse  site  with- 
in tbe  boundaries  of  the  old  district,  and 
within  one-half  mile  of  the  east  side  thereof, 
and  that  tbe  value  of  the  old  schoolhouse 
was  less  than  $500.  In  1904  the  old  district 
voted  bonds  in  the  sum  of  fSOO  to  erect  a  new 
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Bchoolhouse.  No  different  site  or  new  site 
bas  been  designated.  Subsequent  to  the  time 
the  bonds  were  vote<l,  Davis  never  having 
executed  and  delivered  a  deed  to  the  district, 
he  executed  and  delivered  a  deed  to  the  dis- 
trict for  the  old  site  previously  donated  by 
him.  The  board,  without  submitting  the  ques- 
tion of  the  selection  of  a  new  or  different  site 
for  the  new  schoolhouse  to  the  vote  of  the  peo- 
ple, sold  the  bonds,  and  with  the  proceetls 
bought  material  and  commenced  the  erection 
of  the  Dew  schoolhouse  on  the  old  site ;  that  at 
the  time  this  action  was  commenced  the  Im- 
provements OQ  the  site  were  worth  more  than 
$500,  consisting  of  the  old  bouse  and  the  un- 
Bnlshed  new  house. 

The  only  question  for  our  consideration  Is 
as  to  whether  the  trial  court  erred  In  dissolv- 
ing the  temporary  injunction  upon  the  admit- 
ted facts  In  the  case.  The  contention  of  the 
plaintiff  in  error  Is  that  when  an  old  district 
Is  changed,  and  such  a  considerable  portion 
of  its  territory  detached  as  to  leave  the  school- 
house  site  far  to  one  side,  and  more  than  one- 
half  mile  from  the  center  of  said  district, 
and  the  schoolhouse  of  said  district  Is  of  less 
ralue  than  $500,  and  the  district  has  never 
acquired  title  to  the  old  site  until  after  a 
large  portion  of  the  territory  had  been  de- 
tached, and  until  it  had  voted  bonds  to  build 
a  new  schoolhouse,  the  district  board  has  no 
power  or  authority  to  locate  the  new  school- 
house  on  the  old  site,  but  must,  before  com- 
mencing the  erection  of  the  schoolhouse,  sub- 
mit the  question  of  the  selection  of  a  proper 
site  to  a  vote  of  the  people  of  the  district; 
and  the  site  designated  by  the  people  of  the 
school  district  must  be  within  one-balf  mile 
of  the  center  of  the  district  as  then  bounded. 
Counsel  on  both  sides  have  cited  no  authori- 
ties, and  observe  that  they  bare  been  unable 
to  find  any. 

Under  the  provisions  of  the  statutes  of  this 
territory  (Wilson's  Rev.  &  Ann.  St  1903)  sec- 
tion 6139  provides: 

"Sec.  6139.  It  shall  be  the  duty  of  the 
county  superintendent  of  public  Instruction 
to  divide  the  couuQr  Into  a  convenient  num- 
ber of  school  districts  and  to  change  such 
districts  when  the  interests  of  the  people 
may  require  it  by  making  them  conform  to 
existing  topographical  or  phyalcal  conditions. 
•   •  • 

"Sec.  6147.  When  a  new  district  Is  formed' 
In  whole  or  in  part  from  one  or  more  districts 
possessii^  a  schoolhouse  or  entitled  to  other 
property,  the  county  superintendent  at  the 
time  of  forming  such  new  district  shall  equi- 
tably determine  the  proportions  of  the  present 
ralue  of  suda  schoolhouse  or  other  prop^tj' 
inutly  due  to  said  new  district.  Such  propor- 
tloDB  wheu  ascertained  shall  be  levied  by 
the  district  board  of  the  district  retaluing 
the  Bchooibouse  or  other  property  upon  the 
taxable  property  of  the  district  and  shall 
tw  collected  in  the  same  manner  as  U  the 
same  bad  been  authorized  by  a  vote  of  the 
district  for  building  a  sdxralhous^  and  when 


collected  shall  be  paid  to  the  treasurer  of  the 
new  district,  to  be  applied  towards  procuring 
a  sclioolhouse  for  such  district 

"Sec.  6149.  An  annual  meeting  of  each 
school  district  shall  be  held  on  the  second 
Tuesday  of  July  In  each  year,  at  the  school- 
house  belonging  to  the  school  district,  at  2  p. 
m.  Notice  of  the  time  and  place  of  said  annual 
meeting  shall  be  giveu  by  the  clerk  by  post- 
ing written  or  printed  notices  in  at  least 
three  public  places  within  the  district,  at 
least  ten  days  previous  to  the  time  of  such 
meeting.    •    •  * 

*'Sec.  6154.  The  inhabitants  qualified  to 
vote  at  a  school  meeting  lawfully  assembled, 
shall  have  power:  •  *  •  (4)  To  desig- 
nate by  vote  a  site  for  the  district  school- 
house:  Provided,  that  the  designation  of  a 
site  for  a  district  schoolhouse  shall  not  be 
over  one-half  mile  from  the  center  of  said 
district  (5)  To  rote  annually  a  tax  not 
exceeding  two  per  cent  on  all  the  taxable 
property  in  the  district  as  the  meeting  shall 
deem  sufficient  for  tlie  various  school  pur- 
poses, and  dlfitilbate  the  amount  as  the  meet- 
ing shall  deem  proi)er  in  the  payment  of 
teachers'  wages,  and  to  build,  hire,  or  pur- 
chase a  schoolhouse  and  to  keep  it  in  repair 
and  to  furnish  the  same  with  necessary  fuel 
and  appendages,  and  to  purchase  or  lease  a 
site :  Provided,  that  when  not  included  with- 
in the  limits  of  a  town  or  village  said  site 
shall  not  contain  less  than  one  acre.  (6)  To 
authorize  and  direct  the  sale  of  any  school 
site  or  other  proi)erty  belonging  to  the  dis- 
trict (when  the  same  shall  be  no  longer  need- 
ful for  the  district).   •  •  • 

"Sec.  6156.  That  school  districts  having 
Bchoolhouses  the  value  of  which  Is  not  less 
than  five  hundred  dollars  the  schoolhouse 
site  shall  not  be  changed  except  by  a  vote 
of  at  least  three-fifths  of  the  legal  voters  of 
such  district  In  favor  of  Bwdi  change. 

"Sec.  61S4.  The  district  board  shall  pur- 
chase or  lefwe  audi  a  site  for  a  schoolhouse  as 
shall  have  been  designated  by  the  voters  of 
a  district  meeting,  in  the  corporate  name 
thereof  and  shall  build,  hire  or  purchase  such 
schoolhouse  as  the  voters  of  the  district  In  a 
district  meeting  shall  have  agreed  npon,  out 
of  the  funds  provided  for  that  purpose,  and 
make  sale  of  any  schoolhouse  site  or  other 
property  of  tbe  district,  and.  If  necessary 
execute  a  conveyance  of  the  same  In  the  name 
of  their  <^ce,  when  lawfully  directed  by 
the  voters  of  such  district,  at  any  r^ular 
or  special  meeting,  and  shall  carry  into  ef- 
fect all  lawful  orders  of  the  district.'* 

It  is  not  questioned  but  that  the  schoolhouse 
site  was  lawfully  and  regularly  selected  and 
designated  in  the  first  Instanca  Does  the 
fact  that  territory  was  subsequently  detach- 
ed from  the  district  necessarily  require  that 
before  a  new  schoolhouse  can  be  erected  when 
necessary  tiie  question  oi  the  designation  of 
the  site  shall  be  resubmitted  to  the  people 
of  the  district?  We  think  not  If  the  people 
of  the  district  desire  that  the  site  should  be 
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dianged,  ample  pnvMion  Is  made  by  section 
61S6;  and,  the  schoolbouae  tben  being  of 
less  value  than  $500,  tbe'slte  conia  have  been 
clumged  by  a  majority  vote.  By  construing 
the  rariom  proTiBlons  of  the  statute  togetber, 
we  tblnk  It  clear  that  It  was  not  intended 
that,  If  the  bonndarles  of  a  district  should  be 
changed  by  detaching  territory  tberefrom, 
Boch  action  would  necessarily  require  the 
selection  of  a  new  schoolhouse  site,  In  case 
the  Bite  prevlouBly  selected  should  be  more 
than  one-half  mile  from  the  center  of  the 
district  remaining  after  such  territory  Is  de- 
tached. By  the  provisions  of  section  6147, 
when  a  new  district  Is  formed  In  whole  or  in 
part  from  one  or  more  districts  possessing 
a  acfaoolhoiue  or  entitled  to  otba  property, 
the  Talue  of  the  schoolhouse  or  other  proper- 
ty shall  be  determined,  and  an  equitable  pro- 
portion of  the  value  thereof  shall  be  paid  by 
the  district  retaining  the  schoolhouse  to  the 
new  district  By  section  6197  It  Is  provided 
"that  whenever  a  schoolhouse  or  other  im- 
provements have  been  made  upon  the  claim 
of  any  settler  upon  any  of  the  public  or 
Indian  lands,  within  this  territory,  to  which 
the  said  settler  had  no  title.  It  shall  be  law- 
ful for  the  school  directors  of  the  proper 
district  to  remove  said  schoolhouse  or  other 
improvements  from  the  said  claim  at  any 
time  within  one  year  from  the  time  that  the 
settler  in  any  given  case  may  acquire  a  title 
to  his  said  claim :  Provided,  that  the  said  set- 
tler, in  any  given  case,  shall  convey  to  said 
board  of  school  directors  one  acre  of  land 
upon  which  said  schoolhouse  or  other  Im- 
provements are  situated,  the  same  BhaH  not 
be  removed.  •  •  • "  Therefore,  If  we 
should  give  to  the  statutes  the  construction 
contended  for  by  counsel  for  plaintiff  In  er- 
ror, a  school  district  from  which  territory 
Is  detached,  and  of  which  a  new  district  is 
formed,  would  be  required  to  pay  to  the  de- 
tached territory  a  proportion  of  the  value 
of  the  schoolhouse  and  other  property;  and, 
if  such  schoolhouse  shall  be  located  upon  the 
claim  of  a  settler  who  shall  have  conveyed 
to  the  district  the  land  upon  which  the  school- 
house  and  other  Improvements  Is  situated, 
then  the  district  from  which  the  territory 
was  detached  could  not  remove  the  school- 
house  or  other  property,  and  hence  would 
be  required,  if  the  schoolhouse  should  be 
located  more  than  one-half  mile  from  tbo 
center  of  the  district,  to  abandon  the  origi- 
nal site  and  improvements  thereon  and  select 
a  new  one.  In  other  words,  under  the  con- 
struction of  counsel  for  plaintiff  In  error, 
the  school  district  from  which  territory  Is 
detached  would  have  to  pay  a  proportion  of 
the  valne  of  the  schoolhouse,  and  then.  If 
the  schoolhouse  was  not  located  within  one- 
half  mile  of  the  center  of  the  district  as  then 
bounded,  would  have  to  abandon  the  original 
schoolhouse  site.  Again,  by  section  6197,  It 
is  provided  that.  If  any  schoolhouse  costing 
not  less  than  $500  shall  have  been  built  upon 
the  claim  of  any  settler  upon  public  land, 


the  probate  Judge  of  tbe  county  shall  vpipolut 
three  dislntereated  persons,  who  shall  ap- 
praise and  condemn  one  acre  of  such  land  up- 
on which  said  improvements  shall  have  been 
Ipcated ;  and  it  shall  be  the  duty  of  the  school 
directors  of  such  district  to  pay  to  the  owaer 
of  such  land  the  value  of  aucb  land  as  foond 
by  the  appraisers. 

The  construction  of  the  statutes  contoided 
for  by  counsel  for  plaintiff  In  error  could  not 
be  given  without  doing  violence  to  the  ex- 
press provisions  of  the  stetntes.  The  pro- 
vision of  the  statute  that  the  designation  of 
a  site  for  a  district  schoolhouse  sliall  not  be 
over  one-half  mile  from  tbe  center  of  said 
district  has  reference  only  In  a  case  where 
it  is  desired  to  select  a  site,  and  cannot  be 
construed  to  mean,  that  where  a  site  has 
once  been  regularly  settled,  by  reason  of 
detaching  territory  from  such  district  after 
a  site  has  been  designated  a  new  site  shall 
be  selected.  A  schoolhouse  site,  having 
once  been  aelected  and  a  schoolhouse  built 
thereon  In  accordance  with  the  provisions  of 
the  stetute,  can  only  be  changed,  and  the 
schoolhouse  removed  from  that  location,  by 
a  competent  authority. 

Where  the  erection  of  a  new  building  is 
authorized  by  the  people  of  the  district,  and 
no  change  of  the  schoolhouse  site  has  been 
made,  the  board  is  not  required  before  erect- 
ing such  a  building  to  submit  the  question  of 
the  selection  of  a  site  to  a  vote  of  the  people 
of  tbe  district  The  fact  that  Davis  had  not 
eascuted  a  deed  until  after  the  bonds  were 
voted  can  make  no  material  difference.  Even 
though  no  deed  of  conveyance  was  at  the  titun 
executed  by  Davis,  the  owner  of  the  land, 
the  title  nevertheless  passed  on  the  accept- 
ance of  his  offer  and  the  entry  Into  possee- 
slon  of  the  land,  and  the  use  of  the  same 
for  the  purpose  for  which  It  was  donated. 

The  order  of  the  district  court  dissolving 
the  temporary  injunction  is  affirmed,  with 
costs  to  plaintiff  in  «rror.  All  the  Justice 
concurring,  except  IBWIN,  J.*  who  presided 
below,  not  sitting. 


BATSINGEB  v.  TERRITORY.  ' 
(Supreme  Court  of  Oklahoma.   Bept.  6,  1905.) 

1.  iMDioniENr— Duplicity. 

An  indictment  which  charges  the  crime  of 
murder,  and  contains  also  an  averment  that  the 
defendant  "did  make  and  commit  an  assault 
upon"  the  deceased,  does  not  charge  more  than 
ooe  offense.  Where  the  indictment  contains  a 
charge  of  murder,  tbe  defendant  cannot  be  con- 
victed of  an  assault,  or  any  crime  of  less  degree 
than  one  of  the  degrees  of  homldde. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Informatitni,  |  879.J 

>2.  Sauk — CoNvionon  of  IjOWKB  Dkqbu  op 
Obtbrse  Ohabobd. 
Form  for  indictment  charging  murder  set 
ost  and  approved. 

3.  HOHICinE— EVIDENCK. 

On  trial  of  one  chained  with  homicide, 
where  there  is  conflicting  evidence  as  to  whether 
the  deceased  had  an  offea  pocketkniCe  in  his 
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hand  at  the  time  the  fatal  shot  was  fired.  It  Ib 
not  error  to  jtermit  the  proeecatlon  to  show 
that  within  a  short  time  after  the  deceased 
was  shot,  and  before  death,  that  a  closed 
pocbetknife  was  found  in  his  pocket  on  his 
person.  Such  circumstance  is  a  proper  one  for 
the  consideration  of  the  jury. 
4.  Cbiminal  Law— Res  GTatM. 

Where  a  declaration  or  statement  Is  made 
hj  a  bystander  daring  the  progress  of  an  al- 
tercation, which  results  in  one  of  the  parties 
shooting  and  killing  the  other,  and  which  re- 
mark gives  character  to  an  act  of  the  accused, 
which  act  is  a  proper  subject  of  proof  on  the 
trial,  such  statement  may  be  introduced  in 
evidence  as  part  of  the  res  gestse. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  S  812.] 
&  HouiciDE  —  CoNvicnoiJ  or  Manslaugh- 

TBB— SEITTENCE. 

Where  one  diarged  with  murder  is  con- 
victed of  manslaughter  in  the  first  degree,  the 
court  is  authorized  by  the  provisions  of  sec- 
tion 2676,  Wilson's  Ann.  St.  1903,  to  sentence 
sach  person  to  Imprisonment  in  the  peniten- 
tiary for  liffe  or  for  any  number  of  years  not 
less  than  four. 

[Ed.  Note.~For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Homicide,  }  731.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Greer  County ; 
before  Justice  James  K.  Beauchamp. 

William  Bayalnger  was  ctHirlcted  of  man- 
slaughter, and  brings  oror.  Affirmed. 

Garrett  &  Garrett  and  J.  L.  Carpenter,  for 
plaintiff  in  error.  P.  C.  Simons,  Atty.  Gen., 
and  Don  C.  Smith,  Asst.  Attj,  Gen.,  tor  the 
Territory. 

BtJRFORD,  C.  J.  The  plaintiff  In  error, 
William  Bayslnger,  was  convicted  In  the 
district  court  of  Greer  county  of  the  crime 
of  manslaughter  In  the  first  degree  and 
sentenced  to  confinement  In  the  penitentiary 
for  a  term  of  25  years. 

It  Is  argued  by  counsel  for  plaintiff  In 
error  that  the  court  erred  In  overruling  the 
demurrer  to  the  Indictment.  The  demurrer 
Is  upon  the  grounds  that  more  than  one  of- 
fense is  charged  In  the  indictment  It  is 
contended  that  the  Indictment  contains 
a  charge  of  an  assault  and  also  an  Inde- 
pendent charge  of  murder.  There  Is  no 
merit  In  the  contention.  The  Indictment 
contains  considerable  surplus  and  redundant 
matter,  as  well  as  useless  repetition;  but 
It  contains  but  one  good  charge.  The  charg- 
ing part  of  the  Indictment  Is  as  follows: 
**That  William  Bayslnger,  late  of  the  county 
aforesaid,  on  the  twenty-seventh  day  of  June, 
In  the  year  of  our  Lord  nineteen  hundred 
and  three,  in  the  county  of  Greer  and  Terri- 
tory of  Oklahoma  aforesaid,  did  then  and 
there,  without  authority  of  law,  willfully, 
purposely,  feloniouHly,  with  malice  afore- 
thought, and  with  a  premeditated  design  to 
effect  the  death  of  Charlie  Williams,  in  and 
upon  the  said  Charlie  Williams  make  and 
commit  and  assault,  and  the  said  William 
Bayslnger  did  then  and  there,  without  nu- 
thoritj'  of  law,  willfully,  purposely,  feloni- 
ously, with  malice  aforethought,  and  with  a 


premeditated  design  to  effect  the  death  of 
the  said  Charlie  Williams,  with  a  pistol,  then 
and  there  loaded  with  powder  and  leaden 
balls,  which  he,  the  said  William  Bayslnger, 
then  and  there  had  and  held  In  one  of  bis 
bands,  shoot  the  said  Charlie  Williams  and 
thereby  discharge  one  of  said  leaden  balls 
from  said  pistol  at,  toward,  and  Into  the 
body  of  the  said  Charlie  Williams,  the  said 
leaden  ball  then  and  there  entering  the  left 
breast  of  the  said  Charlie  Williams  at  a 
point  Just  below  the  left  nipple  of  the  said 
Charlie  Williams,  and  there?»y  give  to  and  In- 
filct  upon  the  said  Charlie  Williams,  by 
means  of  said  pistol  and  the  said  leaden  ball 
discharged  therefrom,  as  aforesaid,  one  mor- 
tal wound,  of  which  said  mortal  wound  so 
made  and  Inflicted  upon  him,  he,  the  said 
Charlie  Williams,  on  the  next  succeeding  day 
thereafter  at  about  four  o'clock  In  the  morn- 
ing. In  said  county  and  territory,  died ;  and 
the  said  William  Bayslngei'did  then  and  there, 
without  authority  of  law,  willfully,  purposely, 
feloniously,  with  malice  aforethought  and  with 
premeditated  design  to  effect  the  death  of 
the  said  Charlie  Williams,  deliberately  and 
premeditatedly.  In  the  manner  and  by  the 
means  aforesaid,  kill  and  murder  the  said 
Charlie  Williams ;  and  so  the  Jnrors  aforesaid, 
upon  their  oaths  aforesaid,  do  say  that  the 
said  William  Bayslnger,  In  manner  and  form 
aforesaid,  without  authority  of  law,  will- 
fully, purposely,  feloniously,  with  malice 
aforethought  and  with  a  premeditated  de- 
sign to  effect  the  death  of  the  said  Charlie 
Wlllams,  did  kill  and  murder  the  said  Char- 
lie Williams." 

If  the  pleader  had  been  charged  with  pro- 
lixity or  verbosity,  he  would  be  adjudged 
gull^  upon  the  face  of  the  record ;  but  the 
charge  Is  not  open  to  the  objection  of  du- 
plicity. In  order  to  be  subject  to  this  ob- 
jection, the  indictment  must  charge  two  dis- 
tinct and  complete  crimes,  for  each  of  which 
a  separate  punishment  may  be  Inflicted,  and 
each  of  which  would  withstand  a  demurrer 
for  want  of  suffldcnt  facts  to  constitute  a 
crime.  With  all  Its  verbiage  the  Indict- 
ment contains  a  sufficient  charge  of  murder ; 
but  It  does  not  contain  a  good  charge  of  as- 
sault, independent  of  the  charge  of  murder. 
It  Is  not  sufficient  to  say  that  the  accused 
"did  commit  an  assault"  The  charge  would 
be  subject  to  demurrer.  An  assault  Is  de- 
fined to  be  "any  willful  and  unlawful  at- 
tempt or  offer,  with  force  or  violence,  to  do 
a  corporal  hurt  to  another."  In  order  to 
charge  this  offense  the  averments  must  show 
that  some  force  or  violence  was  attempted  or 
offered  by  the  accused,  and  that  It  was  with 
the  purpose  to  do  a  corporal  hurt  or  injury 
to  another.  The  demurrer  could  not  have 
been  sustained,  had  the  contention  of  plain- 
tiff In  error  been  correct  Every  charge  of 
homicide  necessarily  Includes  an  assault  and 
battery,  and  when  death  has  resulted  the 
perpetrator  can  only  be  convicted  of  some  de- 
gree of  homiclda  No  conviction  can  be  had 
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for  assault,  or  assault  and  battery.  This  In- 
dictment charges  that  the  accused  shot  and 
killed  the  deceased,  and  couples  this  with 
aTorments  which  make  the  homicide  murder 
or  manslmigbter  In  Bome  d^ee,  and  under 
such  a  charge  tbe  territory  cannot  convict  the 
accused  of  assault  or  assault  and  battery, 
aud  if  the  indictment  contains  such  a  charge 
It  will  be  treated  as  surplusage  or  only  con- 
stituting necessary  elements  lu  the  higher 
crime  charged.  The  demurrer  was  properly 
overruled.  The  Indictment  is  objected  to  up- 
on other  groimds,  but  we  do  not  think  the  ob* 
Jectlona  of  eufficiait  importance  to  m^It 
notice. 

In  this  connection  we  think  U  would  not 
be  unprofitable  to  submit  some  sugg^tions 
upon  the  subject  generally  of  indictments  In 
this  class  of  cases.  In  the  remote  past,  as 
well  as  in  some  later  Instances,  tbe  tendency 
seems  to  have  been  favorable  to  incumbering 
•  a  charge  of  murder  with  a  mass  of  technical, 
unnecessary,  and  verbose  repetitions.  In 
Bcnne  of  these  obsolete  forms  of  Indictment, 
none  but  a  skilled  lawyer  or  Jurist,  or  a  pro- 
found scholar,  can  discover  the  meaning  of 
the  strange  phraseology,  transposed  senten- 
ces, and  disconnected  averments.  Recogni- 
zing the  practical  demands  of  common  sense 
and  ordinary  intelligence,  the  framers  of  our 
Code  of  Criminal  Procedure  sought  to  abolish 
this  style  of  pleading  in  criminal  causes,  and 
to  adopt  methods  more  in  harmony  with 
modern  requirements.  Hence  It  Is  provided 
(sections  5357,  5358,  5365,  Wilson's  Ann.  St 
1903): 

"Sec.  5357.  The  indictment  must  contain: 
First.  The  title  of  the  action,  specifying  the 
name  of  the  court  to  which  the  Indictment 
is  presented  and  the  names  of  tlie  parties. 
Second.  A  statement  of  the  acts  constituting 
tbe  offense  in  ordinary  and  concise  lan- 
guage, and  in  such  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
is  intended. 

"Sec.  5358.  The  indictment  must  be  ^rect 
and  certain  as  it  regards:  First,  the  party 
charged;  second,  the  offense  charged:  third, 
the  particular  ctrcumstancea  of  the  o^nsu 
charged  when  tbey  are  necessary  to  consti- 
tute a  complete  offense.'' 

"Sec.  S365.  Tbe  indictment  la  snffl^eut  if 
It  can  be  understood  therefrom :  First,  that 
It  is  entitled  in  a  conrt  having  authority  to 
receive  it,  though  the  name  of  tbe  court  be 
not  stated.  Second,  that  It  was  found  by  a 
grand  Jury  of  tbe  county  or  subdivision  In 
which  the  court  was  held.  Third,  that  the 
defendant  is  named,  or  If  his  name  cannot 
be  discovered,  that  he  is  described  by  a 
fictltions  name,  with  the  statement  that  his 
true  name  Is  to  the  Jury  unknown.  Fourth, 
that  tbe  offense  was  committed  at  some  place 
within  the  jurisdiction  of  tbe  court,  ezc^t 
where  the  act  though  done  without  the  local 
jurisdiction  of  the  county  or  subdivision,  is 
triable  therein.  Fifth,  tbat  the  offense  was 
committed  at  some  time  prior  to  the  time  of 


the  finding  of  tbe  Indictment  Sixth,  that 
tbe  act  or  omission  charged  as  the  offense  Is 
clearly  and  distinctly  set  forth  in  ordinary 
and  concise  language,  without  repetition,  and 
in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  was  in- 
tended. Seventh,  tbat  the  act  or  omission 
chained  as  the  offense  is  stated  with  such  a 
degree  of  certainty  as  to  enable  the  court  to 
pronounce  Judgment  upon  a  conviction  ac- 
cording to  the  right  of  the  case." 

The  application  of  these  plain  rules  prescrib- 
ed for  criminal  pleading  will  simplify  matters 
and  make  plainer  tbe  duties  of  counsel,  court, 
and  Juries.  The  crime  charged  in  tbe  indict- 
ment under  consideration  is  defined  as  fol- 
lows :  "Homicide  is  murder  when  perpetrat- 
ed without  authority  of  law.  aud  with  a  pre- 
meditated design  to  effect  the  death  of  the 
person  killed."  And  this  Includes  each  low- 
er degree  of  homicide.  An  application  of 
these  simple  rules  of  pleading,  combined  with 
tbe  elements  constituting  the  crime  of  murder 
to  tbe  facte  relied  upon  in  the  case  at  bar, 
would  result  In  an  indictment  In  about  tbe 
following  form,  which  would  meet  every  re- 
quirement of  law  and  lead  to  no  uncertainty : 

*'In  tbe  District  Court 

"The  Territory  of  Oklahoma,  County  of 

Greer — ss. : 

"The  Territory  of  Oklahoma  v.  William 
Baystnger. 

"Indictment  for  Murder. 

"We,  tbe  grand  Jurors  of  the  grand  jury, 
duly  and  legally  impaneled,  sworn,  and 
charged  in  ttie  district  court  in  and  for  the 
comity  of  Greer  and  territmry  of  Oklahoma, 
at  the  Ai^st  term,  1905,  do  uixm  our  oaths 
find  and  presmt :  Tbat  at  and  In  tbe  county 
of  Greer  and  territory  of  Oklahoma,  on  tbe 
27th  day  of  June,  1903,  one  William  Bay- 
alnger  did  then  and  there  feloniously,  with- 
out anthority  of  law,  and  with  a  pre- 
meditated design  to  effect  tbe  death  of  one 
Charlie  Williams,  shoot  and  discbarge  a  lead- 
en bullet  Into  the  body  of  him,  tbe  said  Char- 
lie Williams,  from  a  c^tain  loaded  pistol, 
which  he,  the  said  William  Bayslnger,  thai  and 
there  had  and  held  in  his  hand,  then  and  there 
and  thereby  Indicting  upon  the  body  of  blm 
the  said  Charlie  Williams,  one  mortal  wound 
of  which  he  then  and  there  on  tbe  28th  day  of 
June,  1903,  did  dl&  And  so  the  grand  Jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say 
and  find  that  the  said  William  Bayslnger,  In 
manner  and  form  as  aforesaid,  did  kill  and 
murder  the  said  Charlie  Williams,  contrary 
to  the  form  of  tbe  statute  in  such  cases  made 
and  provided  and  against  tbe  peace  and  dig* 
ni^  of  the  territory  of  Oklahoma. 

"Chas.  M.  Thacker,  County  Attorney.** 

We  believe  the  foregoing  form  contains 
every  material  averment  required  by  tbe 
rules  of  pleading,  and  states  tbe  crfTense 
chafed  with  such  degree  of  certainty  as 


Digitized  by  Google 


OkL) 


BATSINOEB  T.  TEBBITOBT. 


731 


to  Inform  the  defendant  of  what  he  will 
be  required  to  meet,  and  this  is  all  that 
the  law  exacts. 

The  next  alleged  error  la  that  the  court 
permitted  the  prosecution  to  show  that  the 
deceased  bad  a  closed  knife  in  his  pocket 
about  an  hour  after  the  fatal  shooting.  The 
deceased  was  shot  by  the  defendant  and 
llred  several  hours.  He  was  carried  by 
some  of  his  fellow  workmen  to  a  house 
near  by,  and  there  a  closed  pocketknlfe  and 
some  tobacco  were  found  in  his  pocket  We 
think  there  was  no  error  in  admitting  this 
evidence.  There  was  evidence  to  the  effect 
that  the  deceased  bad  a  knife  and  some 
tobacco,  filling  bis  pipe,  Immediately  prior 
to  the  firing  of  the  fatal  shot  Some  wit- 
nesses testified  that  he  bad  the  knife  Iri 
his  band  at  the  time  he  was  shot.  The 
defendant  claimed  be  acted  in  self-defense. 
This  knife  was  a  material  subject  of  inquiry. 
It  was  found  on  the  deceased  shortly  after 
he  was  wounded.  His  fellow  workmen  bad 
been  In  charge  of  him,  and  administering 
to  his  wants  from  the  time  he  fell  In  the 
presence  of  the  defendant,  and  there  was 
no  evidence  that  tbere  was  any  other  knife 
In  hlB  prasesslon  or  connected  with  the 
tragedy.  As  to  whether  it  was  the  same 
knife  seen  in  the  poraesslon  of  the  deceased 
Just  prior  to  the  shooting,  and  as  to  how 
It  got  Into  his  pocket  dosed,  and  whether 
he  bad  it  In  his  hands  when  he  was  shot, 
were  all  proper  matters  tor  the  consider- 
ation of  the  Jury.  The  fact  that  the  only 
knife  testified  about  was  found,  in  the 
pocket  of  tbe  deceased  a  very  short  time 
after  the  shooting  was  a  drcnmatance  to 
which  tbe  jnry  were  entitled,  In  Tfew  of  the 
conHlct  In  tbe  testimony  as  to  whether  or 
not  the  deceased  bad  put  tbe  knife  In  fala 
podcet  befwe  be  was  shot. 

Tbe  next  <A>j«ctlon  is  that  the  court  err^ 
ed  in  permitting  tbe  witness  Hare  to  testify 
as  to  a  statement  be  heard  a  ^stander, 
Ooens,  make  to  Williams  just  before  be  was 
shot  It  f4^)earB  that  Williams  and  Bay- 
alnger  were  both  working  with  a  thresh- 
ing outfit.  The  parties  bad  a  camp  or  coin- 
ing wagon,  and  totfk  their  meals  ftom  shelves 
or  boards  alongside  tbe  cook  wagon.  The 
difficulty  which  resulted  In  the  shooting 
arose  during  the  breakfost  time.  Sev«-al 
persons  were  in  tbe  immediate  vicinity,  some 
eatiiv,  others  engaged  in  other  pursuits. 
WIIliamB  and  Bayslugw  had  been  engaged 
In  a  quarrel  and  scuiBe  10  or  16  minutes  be- 
fore, and  had  been  separated  by  fi-ienda. 
Bayslnger  was  on  one  side  of  the  wagon,  and 
Williams  on  the  other.  Some  of  the  other 
persons  present  were  noticing  them,  while 
others  were  paying  no  attention  to  them. 
It  appears  that  Williams  had  dropped  bis 
knife  and  pipe  during  the  first  difficulty,  and, 
after  they  were  separated,  Williams  went 
to  looking  for  his  knife  and  pipe;  and,  after 
finding  them,  was  standing  quietly  refilling 
his  pipe  with  tobacco,   Bayslnger  was  seen 


coming  around  the  wagon  with  the  pistol 
in  bis  hands.  Ooens  said  to  Williams : 
"Keep  your  eyes  open.  That  man  Is  going 
to  hurt  you."  Hare,  a  witness,  heard  this 
remark,  and,  In  detailing  the  events  which 
led  up  to  the  shooting  and  of  tbe  tragedy 
itself,  testified  to  what  Ooens  said.  The  de- 
fendant objected  to  this  on  the  trial,  but  the 
court  overruled  the  objection,  and  permitted 
it  to  go  to  the  Jnry.  The  contention  of  coun- 
sel for  the  prisoner  is  that  this  was  a  remark 
made  by  a  bystander,  not  In  tbe  hearing  of 
the  prisoner,  and  not  a  part  of  tbe  res  gestte. 
We  are  not  able  to  concur  In  this  objection 
upon  either  ground.  To  determine  what  Is 
part  of  the  res  gestae  Is  not  always  without 
difficulty.  It  Is  said  In  24  Am.  &  Bug.  Enc. 
Law,  p.  662,  that  tbe  general  role  Is  "that 
whffliever  it  becomes  Important  to  shov  upon 
the  trial  of  a  cause  a  particular  fact  or  event, 
It  Is  competent  and  projter  also  to  show 
any  accompanying  facts  and  circumstances 
which  are  actually  or  substantially  contem- 
poraneous with  it  and  calculated  to  elucidate 
and  explain  Its  quallly  and  character,  and 
so  connected  with  It  as  to  constitute  one 
transactlwi,  the  rule  Includii^  accompanying 
declarations,  as  well  as  acts,  although  such 
declarations  would,  apart  from  this  doctrine, 
be  excluded  as  hearsay."  In  Elliott  on  BtI< 
dence,  |  550,  the  law  Is  stated  as  follows: 
"Declarations  of  bystanders  may  be  so  con- 
nected with  a  transaction  as  to  characterize 
and  be  a  part  of  it  When  this  Is  the  case, 
they  are  admitted  on  the  same  theory  as  if 
they  had  been  made  by  one  of  the  actors.** 
Ur.  Justice  McClaln,  in  his  work  on  Crimi- 
nal Law  (volume  1.  i  412).  says:  "Declarations 
and  exclamations  of  bystanders  are  admis- 
sible as  part  of  the  transaction." 

We  think  the  statwent  of  Ooens  may 
fairly  be  denominated  a  part  of  the  res 
gestas.  The  witness  Hare  was  eating  his 
breokast  Williams  was  In  view  and  near 
the  wagon,  filling  and  lighting  his  pipe.  Bay- 
singer  came  around  the  wagon  and  said  to 
Williams:  "I  want  you  to  tell  me  what  I 
have  done  to  you  or  what  I  have  said  that 
caused  you  to  cut  me  with  a  knife."  Wil- 
liams said:  "Go  on,  I  have  got  no  talk  for 
you,  got  nothing  to  do  with  yoa"  Bay- 
singer  then  passed  on  around  the  wagon.  In 
a  very  short  time  Goens  walked  around  near 
WiUiamB  and  aald:  "Ton  had  better  keep 
your  eyes  open.  That  man  Is  going  to  hurt 
you.**  Bayslnger  was  then  on  tbe  opposite 
side  of  the  wagon,  but  be  immediately  came 
around  the  wagon  with  his  pistol  in  his  hand^ 
threw  it  down  on  Williams  and  said:  "Xou 
God-damned  son  of  a  bitch,  why  did  you 
cut  me  with  that  knife?"  Williams  started 
toward  him,  and  the  fatal  shot  was  fired. 
The  declaration  of  Ooens  was  made  between 
the  first  inquiry  made  by  Bayslnger  of  Wil- 
liams as  to  why  he  had  cut  him,  and  the 
second  Inquiry,  when  he  shot  him.  Only  a 
few  moments  had  elapsed.  During  this  time 
Bayslnger  had  gone  on  the  opposite  side  of 


Digitized  by  Google 


733 


82  PACinO 


BEPOBTEB. 


(Okl. 


tbe  wagtm,  and  had  produced  hfs  pistol  and 
come  on  around  in  a  threatening  position. 
Goena  had  evidently  observed  his  hostile  ac- 
tions, and  his  remarli  to  Williams  was  a  part 
of  and  a  continuation  of  tbe  transaction, 
and  gave  character  to  the  movements  of 
Baysinger.  He  had  evidently  not  cooled  oft 
from  the  previous  altercation.  10  or  15 
minutes  before,  when,  as  he  claimed,  Williams 
had  cut  him  with  the  knife.  He  was  still 
smarting  for  revenge.  Goeus  observed  his 
attitude  or  preparations,  and  only  gave  voico 
to  Baysinger*8  acticms.  While  we  think  that 
under  all  the  circumstances  this  remark  of 
Ooens  may  fairly  be  said  to  be  part  of  the 
res  gestee,  we  think  it  was  admissible  as  a 
declaration  made  in  the  presence  of  Bay- 
singer.  It  is  argued  by  counsel  for  Bay- 
slngOT  that  it  was  not  in  hts  presence  and 
not  heard  by  him.  The  only  evidence  on  tbe 
question  Is  that  he  was  on  tbe  opposite  side 
of  the  wagon  at  tbe  time;  but  they  were  only 
a  few  feet  apart,  and  the  fair  and  reasonable 
Inference  Is  that  he  did  bear  it,  and  It  is 
fair  to  presume  that  It  was  the  Judgment 
of  tbe  trial  court  that  he  did  bear  it 

The  Taext  complaint  Is  tiiat  the  court  erred 
in  assessing  an  unusual  and  excessive  punish- 
ment, end  one  not  authorised  by  law.  Tbe 
accused  was  charged  with  the  crime  of 
murder,  and  was  convicted  of  manslau^ter 
In  the  first  degree — a  verdict  which  we 
think  was  eminently  correct  under  all  the 
facts  of  this  case,  and  one  abundantly  sus- 
tained by  the  evidence.  The  punishment 
for  this  degree  of  manslaughter  Is  imprison- 
ment  in  the  territorial  penitentiary  for  not 
less  than  four  years.  Counsel  argue  that,  In- 
aranuch  as  tbe  pimishment  for  murder  Is  or 
may  be  Imprisonment  for  life,  tbe  jury  found 
by  their  verdict  that  such  punishment  would 
be  too  sevwe,  and  fixed  the  crime  at  a  lower 
degree.  We  are  loth  to  believe  that  tbe  jury 
were  controlled  in  this  matter  by  a  considera- 
tion of  the  punishment  to  be  inflicted,  and 
cannot  accept  any  such  Imputation.  The 
JnzT  ft>nnd  the  defendant  guilty  of  man- 
slaughter in  the  first  degree,  because  the 
facts  proven  left  a  reasonable  doubt  as  to 
whether  the  shooting  was  done  with  a 
premeditated  design  to  take  life,  and,  evi- 
dently acting  upon  tbe  belief  that  the  killing 
was  unjustifiable,  but  felmious,  fixed  the 
degree  ot  crime  as  stated  in  their  verdict. 
Counsel  say:  *^be  court  invaded  the  prov- 
ince of  the  Jurr  when  he  assessed  a  punish- 
ment which,  under  ordinary  calculation,  la 
equal  to  a  life  sentence."  Tbe  provisions  of 
our  Criminal  Code  upon  this  subject  have 
evidently  escaped  the  observation  of  counsel. 
It  is  provided  In  section  2070v  Wilson's  Ann. 
St  1903,  tiiat  '^whenever  any  person  is  de- 
clared punishable  for  a  crime  by  Imprison- 
ment In  the  territorial  prison  for  a  term  not 
less  than  any  q>ecifled  number  of  years,  and 
no  IlnUt  to  the  duration  of  such  imprison- 
ment Is  declared,  the  court  anthorlKed  to 
pronounce  Judgment  upon  aucb  conviction 


may  In  Its  discretion  sentence  sneb  offender 
to  imprisonment  during  bia  natural  life  or 
for  any  number  of  years  not  less  than  such 
as  are  prescribed."  Tills  statute  was  not 
called  to  the  attention  of  the  conrt  when  tbe 
case  of  Jones  v.  Territory,  4  CHil.  45,  43  Pac. 
1072,  was  decided,  and  tbe  writer  of  the 
opinion  either  overlooked  or  had  not  dis- 
covered it,  and  It  was  not  cited  in  that  case. 
Jones  was  not  sentenced  for  life,  but  the  same 
argument  was  there  made  as  In  this  case — ■ 
that  the  court  had  no  power  to  assess  a 
punishment  which  would,  according  to  tbe 
ordinary  expectancy  of  life,  equal  a  life 
punishment  In  that  case  the  court  reached 
the  right  conclusion  without  reference  to 
this  statute.  The  punisliment  prescribed  for 
manslaughter  in  the  first  degree  comes 
squarely  within  the  terms  of  the  aectioD 
quoted  supra.  The  imprisonment  must  be 
for  a  term  not  less  than  a  specified  number 
of  years,  and  no  limit  to  the  duration  of 
such  imprisonment  Is  declared;  hence  the 
court  Is  in  its  discretion  authorized  to  sen- 
tence such  ofTender  to  Imprisonment  for  life 
or  for  any  number  of  years  not  less  than 
four.  Tbe  court  fixed  tbe  term  of  Imprison- 
ment at  25  years,  which  was  clearly  within 
the  statutory  authority  and  discretion  of  the 
court 

We  find  no  prejudicial  error  In  the  record. 
The  Jury  and  prosecuting  officers  are  to  be 
congratulated  and  commended  upon  the  con> 
viction  in  this  cause.  If  convictions  In  simi- 
lar cases  were  more  frequent  and  punish- 
ment more  sure,  human  life  would  be  held 
more  sacred  and  homicides  less  frequent 
The  tendencies  of  Juries  to  acquit  every  man 
charged  with  murder  who  falsely  swears  to 
a  fictitious  case  of  self-defense  has  made  It 
practically  impossible  for  tbe  courts  to  se- 
cure the  punishment  of  this  class  of  criminals. 
A  few  more  convictions  and  the  infliction  of 
appropriate  punishment  In  this  class  of 
homicides  will  Inspire  the  hope  that  a 
brighter  day  Is  dawning  and  that  the  "gun* 
toter,"  who  regards  life  so  cheaply  that  his 
fellowman  dare  not  reach  for  his  podcet 
handkerchief  with  which  to  wipe  the  per- 
spiration from  his  brow,  or  produce  the  tra- 
ditional pipe  of  pence,  or  attempt  to  obtain 
bis  social  "plug  of  Battle  Ax"  or  chew  of 
"Mountain  Dew  fine  cut,"  without  havli^; 
his  peaceful  conduct  attributed  to  hostile  mo- 
tives, and  bis  life  taken  in  so-called  self-de- 
fense, has  reached  the  period  when  the  cer- 
tainty of  conviction  and  the  fear  of  adequate 
puuishmeDt  will  Insure  a  higher  appreciation 
of  the  sacredness  of  human  life  and  a  greater 
regard  for  the  enforcement  of  the  law. 

The  Judgment  of  the  district  conrt  la 
affirmed,  at  the  costs  of  the  plaintiff  In  error, 
and  the  sheriff  of  Greer  couuty  is  directed  to 
proceed  Immediately  to  aecute  said  Judg- 
ment. All  the  Justices  concur,  except  BEAU- 
CHAMP,  J.,  who  tried  the  cause  below,  not 
sitting. 
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MOLLHOFP  T.  CHICAGO,  R.  I.  &  P.  R.  CO. 
(Supreme  Court  of  Oklaboma.   Sept  6,  1905.) 

1,  Master  and  Sebvant — Peeibonal  Injuries 
— Nbougence  of  Fellow  Sebvant. 

Ad  employ^  ia  entit]'>d  to  recover  damages 
for  jDjurien  suffered  tbrouxh  the  personal  fault 
or  misconduct  of  his  employer ;  out  when  the 
emplojer  has  been  personally  free  from  blame, 
and  tne  injury  results  from  the  fanlt  or  mis- 
conduct of  a  fellow  serrant,  it  would  seem  rea- 
sonable that  the  wrongdoer  should  be  alone 
responsible,  and  one  who  is  innocent  should 
not  be  called  upon  to  pay  damages. 

[Ed.  Note. — ^For  cases  in  point,  see  toI.  31, 
Cent.  Dig.  Master  and  Serrant.  |  352.] 

2.  Same — Vice  Principal. 

A  Tlce  principal  ia  one  who  is  charged  with 
or  engaged  in  the  performance  of  one  of  the 
positive  duties  of  the  master,  which  the  master 
cannot  delegate  to  another  so  as  to  relieve  him- 
self from  liability,  or  who  is  placed  in  the  ab- 
solute contro'  or  management  of  an  entire  busi- 
ness, or  of  a  distinct  department  of  a  business ; 
and  for  the  negligent  acts  of  a  vice  principal, 
whereby  an  injury  results  to  an  employ^, 
the  master  is  liable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  8a>vant,  I  422.] 

5.  Same  —  Fellow  Sbkvantb  —  Bubden  or 
Pboof. 

The  law  presnmea  that  all  persons  engaged 
in  the  common  employment  of  the  same  master, 
though  different  in  rank,  are  fellow  servants, 
and  the  burden  is  on  him  w^ho  claims  dama(;ea 
tot  an  injury  caoaed  by  the  negligence  of  one 
employed  by  the  same  master  to  show  that 
his  co-empIoy£  is  a  vice  principal  and  stands 
in  the  place  of  the  master. 
4.  Saue. 

The  master  or  employer  la  not  liable  for 
sn  injury  to  one  employ^  occasioned  by  the 
negligence  of  another  employ^  engaged  in  the 
same  general  undertaking,  and  it  is  not  neces- 
sary that  the  servants  should  be  engaged  in 
the  same  operation  or  particular  work.  It  is 
sufficient  to  bring  the  case  within  the  general 
rule  of  exemption  if  they  are  in  the  employ- 
ment of  the  same  master,  engaged  in  the  same 
common  enterprise,  and  both  employed  to  per- 
form duties  teoding  to  accomplish  the  same 
general  purpose  or  airected  to  the  accomplish- 
ment of  the  same  general  end. 

[Ed.  Note. — For  cases  in  point,  aee  vol.  34, 
Cent.  Dig.  Master  and  Servant,  f  352.] 

6.  Courts — Following  Decisions  op  United 
States  Supreme  Coubt. 

In  cases  involving  the  application  of  gener- 
al propositions  of  law,  and  not  modified  or  con- 
trolled by  statutory  provisions,  it  is  the  policy 
of  this  court  to  adopt  and  follow  the  law  as  laid 
down  by  the  Supreme  Court  of  the  United 
States. 

[Ed.  Note. — ^For  oases  in  point,  see  vol.  13, 
Cent  Dig.  Courts,  $  334.) 

( Syllabus  by  the  Court ) 

Error  from  District  Court,  Caddo  County; 
before  Justice  Frank  E.  Gillette. 

Action  by  George  MollbofT  against  the 
Chicago,  Rock  Island  &  Pacific  Railroad 
Company.  Judgment  for  defendant  and 
plaintiff  brings  error.  Affirmed. 

A.  J.  Morris,  for  plaintiff  in  error.  M.  A. 
Low,  Blake  &  Binke,  and  H.  D.  Crosby,  for 
defendant  in  error. 

BURTORD,  C.  J.  The  plaintiff  In  error, 
Oeorge  Mollboff.  brought  bis  action  in  the 
district  court  of  Caddo  county  to  recover 


damages  from  the  Chicago,  Rock  Island  & 
Paciflc  Railroad  Company  for  injuries  re- 
ceived while  In  the  employ  of  said  eomiiauy 
as  a  laborer.  The  cause  was  tried  to  a  jury, 
and  after  both  sides  had  Introduced  their 
evidence  and  rested  the  court  directed  a  ver- 
dict for  the  defendant 

The  principal  and  controlling  question  in 
the  cause  is  whether  the  plalntlfTs  injuries 
were  the  result  of  the  negligence  of  the  rail- 
way company  or  of  one  of  his  fellow  servants. 
The  plaintiff  and  five  or  six  other  persons 
were  engaged  in  operating  a  steam  shovel. 
It  was  the  duty  of  one  persou  to  stand  upon 
the  car  upon  which  the  shorel  was  moimted 
and  operate  the  machinery  which  controlled 
Its  movements,  while  the  plaintiff  and  three 
or  four  other  persona  worked  on  the  ground 
about  the  place  where  the  dirt  was  taken 
from,  both  at  the  sides  of  the  car  and  In 
front  of  the  shovel.  It  was  the  duty  of  the 
plaintiff  to  regulate  a  Jat^screw  set  under  a 
portion  of  the  frame  work  which  supported 
the  shovel  when  in  operation,  and  also  to 
level  off  the  dirt  and  remove  clods  and  atones 
from  In  front  of  the  place  where  the  shovel 
was  operated.  The  apparatus  constituting 
the  steam  shovel  consisted  of  a  heavy  Iron 
turntable  resting  upon  one  end  of  a  movable 
car.  In  the  centre  of  the  turntable  was  an 
upright  post  several  feet  in  height.  At  the 
base  of  this  post  attached  to  the  turntable, 
was  a  heavy  iron  beam  of  considerable  length, 
extending  at  an  angle  out  from  the  car. 
Near  the  center  of  this  beam  waa  attached  a 
swinging  crane,  which  had  at  its  outer  end  a 
large  steel  scoop  or  bucket  which  carried  the 
dirt.  To  these  parts  were  attached  chains, 
pulleys,  rods,  wheels,  and  levers,  all  so  ad- 
justed and  connected  as  to  be  controlled  and 
operated  from  the  car  at  the  rear  of  the 
turntable,  and  mostly  by  one  person.  The 
process  of  handling  earth  with  this  ma- 
chine was  to  lay  a  railway  track  alongside  an 
embankment,  or  in  a  cut,  and  run  the  car 
which  carries  the  machinery  and  supports  the 
shorel  out  to  the  end  of  this  track.  Then, 
with  a  train  of  dirt  cars  on  a  track  alongside, 
the  beam  carrying  the  crane  and  bucket  is 
swung  off  to  one  side,  or  directly  in  front 
until  the  shovel  comes  in  contact  with  the 
embankn>ent  and  is  filled  by  being  propelled 
through  the  earth.  When  full,  the  beam  is 
elevated  and  swung  around  to  the  dirt  train 
until  the  bucket  Is  over  one  of  the  cars,  when 
it  Is  enijitied  by  being  dumped  by  the  opera- 
tor. The  plaintiff  had  been  working  with 
this  shovel  several  days,  and  knew  the 
manner  of  its  operation  and  the  danger  of 
getting  In  the  way  of  the  bucket  or  shovel  In 
its  movements.  On  the  day  of  the  Injury  the 
shovel  had  been  for  a  short  time  operating  at 
one  particular  place,  and  not  where  it  could 
reach  the  plaintiff.  While  he  was  engaged  In 
leveling  the  dirt  and  smoothing  down  the 
rough  places  for  the  shovel  to  work  over,  the 
operator  moved  the  bucket  and  swung  it 
around  to  the  place  where  the  plaintiff  w;!« 
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working.  He  failed  to  see  the  change  In  time 
to  seek  safety,  and  was  struck  by  the  bucket 
and  pushed  back  against  the  car  and  had  his 
Jaw  broken,  and  sustained  other  slight  in- 
juries. 

The  contention  of  the  plalntltT  Is  that  one 
Butler,  who  was  In  charge  of  the  shovel  and 
gang  of  men,  was  a  vice  principal,  and  that  It 
was  through  his  negligence  that  the  injury 
resulted  to  plaintiff.  On  the  question  of  the 
relationship  of  Butler  to  the  company,  the 
erldence  was  that  he  was  the  engineer ;  that 
he  operated  the  steam  shovel,  employed  and 
directed  the  men  who  worked  with  him  In 
the  gang,  made  out  their  time  checks,  super- 
intended the  work,  and  discharged  men  at 
times.  The  outfit  belonged  to  the  railroad 
company,  and  was  engaged  in  handling  dirt 
for  the  railroad  company.  All  were  In  the 
employ  of  the  company  and  looked  to  It  for 
their  pay.  There  was  no  evidence  showing 
what  Butler's  position  with  the  company  was, 
whether  officer,  manager,  superintendent, 
overseer,  or  boss.  He  and  his  fellow  work- 
men were  all  laborers  engaged  In  one  common 
undertaking,  that  of  handling  earth  to  he 
used  In  repairing  the  roadbed  of  the  railroad. 
While  It  Is  In  evidence  that  Butler  occupied  a 
different  grade  of  employment  from  that  of 
the  plaintiff  and  bis  fellow  laborers,  there  is 
no  evidence  that  the  operation  of  this  steam 
shovel  was  a  separate  and  exclusive  depart- 
ment of  the  company's  business,  or  that 
Butler  was  In  the  absolute  control  and  man- 
agement of  that  or  any  other  department  of 
the  company's  business.  The  evidence  failed 
to  show  that  he  was  more  than  a  foreman  of 
a  gang  of  men,  the  engineer  of  a  piece  of 
machinery,  or  the  conductor  of  a  work  train. 
He  was  one  of  the  dally  laborers  with  all  the 
others,  operating  and  working  with  the  steam 
shovel.  In  accomplishing  the  end  for  which 
they  were  employed.  Counsel  for  plaintiff  in 
error  very  aptly  and  correctly  states  his 
position  as  follows:  "If  at  the  time  of  the 
injury  Butler  was  a  vice  principal  or  repre- 
sentative of  the  defendant  In  error,  then 
plaintiff  In  error  would  have  the  right,  under 
the  law,  to  hold  the  defendant  In  error  re- 
sponsible for  the  negligent  acts  of  Butler 
which  caused  the  Injury.  On  the  other  band, 
If  Butler  was  not  a  vice  principal  of  the  com- 
pany, but  was  a  mere  fellow  servant  of  the 
plaintiff  In  error,  then  there  can  be  no  re- 
covery." Counsel  for  plalntlflF  in  error  is  en- 
titled to  much  commendation  for  the  elaborate 
and  logical  manner  In  which  be  has  collected 
and  presented  the  numerous  decisions  of  the 
various  courts  of  last  resort  upon  the  question 
of  what  is  necessary  to  constitute  fellow 
workmen  fellow  servants,  so  as  to  relieve  the 
master  from  liability  for  their  acts  of  negli- 
gence toward  each  other.  But  counsel  Is  in 
error  In  assuming  that  this  is  the  "first  case 
presented  to  this  court  which  raises  squarely 
tlie  fellow  servant  proposition."  Yet  it  may 
be  that  at  the  time  counsel's  brief  was  pre- 
pared the  case  of  Ruemmell-Braun  Co.  t. 


Cahill,  14  Okl.  422,  79  Pac.  2G0,  had  not  been 
decided  by  this  court.  That  .case  did  square- 
ly involve  the  fellow  servant  proposition,  and 
the  court,  following  the  settled  policy  of  this 
court  that  upon  general  propositions  of  law, 
unaffected  by  legislative  enactments.  It  will 
adopt  the  law  as  eunnclated  by  the  Supreme 
Court  of  the  United  States,  settled  the  law  of 
this  territory,  as  we  trust,  upon  sound 
principles  which  will  insure  justice  to  ail 
affected  by  It. 

The  propositions  determined  In  that  case 
are,  we  think,  decisive  of  the  case  under  con- 
sideration. It  was  held  In  that  case  that  the 
authorities  establish  the  doctrine  that  one 
may  become  a  vice  principal  only  either  when 
he  Is  performing  or  charged  with  one  of  the 
positive  duties  of  the  master  belonging  to 
that  class  which  the  master  cannot  delegate 
to  a  subordinate,  so  as  to  relieve  himself  from 
liability  for  the  negligent  acts  of  auch  sub- 
ordinate, or  where  be  Is  placed  In  the  absolute 
control  and  management  of  an  entire  busi- 
ness, or  of  a  distinct  and  s^tarate  depart- 
ment of  a  business;  and  the  hurd«)  is  upon 
the  person  alleging  that  one  is  a  vice  princi- 
pal to  establish  the  fact  that  he  was  clothed 
with  absolute  authority  of  management,  and 
In  the  absence  of  such  proof  It  is  presumed 
that  all  engaged  In  the  common  employment 
of  the  same  master,  though  different  In  rank, 
are  fellow  servants.  In  the  case  at  bar  the 
plaintiff  failed  to  establish  such  facts  as 
would  support  the  reasonable  inference  that 
Butler  had  the  entire  and  exclusive  control 
of  a  distinct  department  of  the  business  of 
the  defendant  railway  company,  and  In  the 
absence  of  such  proof  the  presumption  Is  that 
he  and  his  co-lahorers  were  engaged  In  the 
accomplishment  of  a  common  end,  were  alt 
engaged  In  the  common  employment  of  the 
same  master,  and  hence  fellow  servants.  In 
the  case  of  New  England  Railroad  Company 
V.  Couroy,  175  U.  S.  323,  20  Sup.  Ct.  85,  44 
L.  Ed.  181,  It  was  said:  "We  have  no  hesita- 
tion in  holding,  both  upon  principle  and  au- 
thority, that  the  employer  Is  not  liable  for  an 
injury  to  one  employe  occasioned  by  the  neg- 
ligence of  another  engaged  in  the  same  gen- 
eral undertaking;  that  It  Is  not  necessary 
that  the  servants  should  be  engaged  in  the 
same  operation  or  particular  work ;  that  It 
Is  enough  to  bring  the  case  within  the  general 
rule  of  exemption  If  they  are  in  the  employ- 
ment of  the  same  master,  engaged  In  the  same 
common  enterprise,  both  employed  to  perform 
duties  tending  to  accomplish  the  same  general 
purposes,  or,  In  other  words.  If  the  services  of 
each  In  his  particular  sphere  or  depart- 
ment are  directed  to  the  accomplishment 
of  the  same  general  end.  •  •  •"  In  tiie 
ease  of  Northern  Pacific  R,  B.  Co.  v.  Peterson, 
162  U.  S.  346,  16  Sup.  Gt  843,  40  L.  Ed.  994. 
the  Supreme  Court  of  the  United  States  said: 
"The  rule  is  that.  In  order  to  form  an  ex- 
ception to  the  general  law  of  nonliability, 
the  person  whose  neglect  caused  the  Injury 
must  be  one  who  was  clothed  with  the  eoa- 
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trol  and  numagemeet  of  a  distinct  d^wrt* 
ment,  and  not  a  mere  separate  piece  of  work- 
in  one  of  tbe  branches  of  service  In  a  depart- 
ment. This  distinction  Is  a  plain  one  and  not 
subject  to  any  great  embarrassment  in  deter- 
mining the  fact  In  any  particular  case." 
This  doctrine  was  quoted  with  approval  by 
Mr.  Jnstlce  Brevt-er  in  Northern  Pacific  Rail- 
way Go.  T.  Dixon,  m  U.  S.  338.  24  Sup.  Ct. 
683.  48  L.  Ed.  1006. 

Under  the  foregoing  rule  the  burden  was 
upon  the  plalntlfT  to  show  that  the  work  being 
done  by  the  steam  shovel  and  the  gang  of  men 
asperating  it  at  the  time  of  the  accident  was 
a  distinct  department  of  the  business  of  the 
defendant  railway  company,  and  not  a  sepa- 
rate branch  or  piece  of  work  of  a  distinct  de- 
partmmt,  and  that  tbe  person  whose  negU- 
gsDcs  caused  the  injury  was  clothed  with  the 
ctmtrtrt  and  manag«nent  of  such  distinct 
d^rtment.  The  evidence  fftlls  tar  short  of 
this  requirement  All  that  was  attempted  to 
be  shown  was  that  the  steam  shovel  was 
worUne  at  a  point  m  the  defeaidantfB  rail- 
road, that  It  was  being  operated  for  the  de- 
faidant  onnpany,  that  Butler  was  the  engi- 
nen-  of  the.  steam  machinery  and  apparatus 
for  <V)wating  the  shovel,  and  that  he  directed 
its  cveratlons,  and  employed,  dlsdiarged,  and 
directed  the  men  working  with  him,  all  of 
whom  were  onployed  and  paid  by  the  defend- 
ant company ;  and  we  are  asked  to  Infer  from 
these  facts  and  clrcumatancea  that  this  one 
steam  shovel  and  its  outfit  constituted  a 
aerate  and  distinct  department  of  the  de- 
fendant company's  business,  and  that  Butler 
was  clothed  with  the  complete  control  and 
management  of  such  deiiartment  Such  an 
inference  is  unwarranted.  This  point  was 
expressly  decided  by  this  court  in  Buemmeli- 
Braun  Co.  v.  Gahlll,  supra,  wherein  it  was 
said:  "Such  an  one  will  be  deemed  a  fellow 
servant  with  the  person  Injured,  even  though 
he  has  pow^  to  employ  and  discharge  hands 
and  to  oTOrsee  them  and  view  and  direct  the 
work,  unless  his  authority  In  his  department 
is  entire  and  absolnte."  It  is  a  matter  within 
the  common  knowledge  of  all  persons  of 
avo'age  intelligence,  and  of  which  this  court 
takes  Judicial  knowledge,  that  the  Chicago. 
Bock  Island  ft  Faciflc  Ballroad  Company 
(Operates  a  great  system  of  railways,  travrarsi 
Ing  and  reaching  out  Into  a  doeoi  states  and 
territories  west  of  the  Mississippi  river,  and 
tbat  the  steam  shovel  is  one  of  the  utllitlea 
in  general  use  In  modnn  railway  construc- 
tion, improvement,  and  repair;  and  to  hold 
by  infa«nce  tbat  so  extensive  a  system, 
covering  so  large  an  area,  and  including 
thousands  of  miles  of  track,  bad  created  a 
separate  departmrat  for  repabs  of  its  road- 
way, and  made  it  to  consist  of  one  steam 
shovel  and  half  a  Aoaea  men,  and  placed  the 
exdualTO  control  and  management  of  such 
department  undw  Butler,  is  to  infer  the 
ridiculous. 

There  was  no  contention  that  the  company 
had  not  aercised  reasonable  care  in  pro- 


viding machine  and  appliances  that  wcre- 
reasonably  safe  to  work  with,  and  a  place 
reasonably  safe  for  one  to  work  lu,  and 
workmen  reasonably  competent  for  their  serv- 
ice and  reasonably  safe  to  work  with.  The 
engineer  and  operator  of  the  steam  shovel  and 
tile  plaintiff  were  at  the  time  of  the  alleged 
injury  fellow  servants,  and  the  court  com- 
mitted no  error  in  directing  the  verdict. 

The  Judgment  of  the  disti'Ict  court  of  Caddo 
county  is  afflnued,  at  the  cost  of  the  plaintiff 
in  error.  All  the  Justices  concur,  except 
QILLETTS,  J.,  who  tried  the  cause  below, 
not  ^ttlng. 


DB  BOBBRT8  T.  TOWN  OP  CROSS. 
(Supreme  Court  of  Oklahoma.  Sept.  6,  19(KS.) 
Towsp—BoNns—WABBAHTS— Suspension  or 

Payment. 

When  bonds  are  issued  by  an  incorporated 
town  for  the  purpose  of  funding  outstanding 
warrant  indebtedness,  the  warrants  embraced 
within  such  bonds,  and  for  the  i>ayment  of 
which  said  bonds  are  issued,  become  merged  in 
said  bonds,  and  the  payment  of  said  warrants 
is  necessarily  postponed  and  suspended  until 
the  funds  are  realized  from  the  sale  of  the 
bonds  with  which  to  take  them  up;  and  the 
proceeding  in  the  district  court  by  which  the 
validity  of  the  warrants  is  determined  and  the 
amount  and  terms  of  the  bonds  approved  and  au- 
thorized, is  in  the  nature  of  a  decree  or  judgment 
of  the  court  If  the  sale  of  the  bon<n  should 
be  anreasonably  delayed,  and  the  payment  of 
the  merged  warrants  unreasonably  postponed, 
any  interested  party  may  maintain  an  action 
to  set  aside  and  vacate  the  proceedings  by 
which  the  court  authori2ed  the  bonding,  and  to 
cancel  the  bonds;  and  until  such  proceedings 
have  been  vacated  and  the  issue  of  Iwnds  can- 
celed no  action  can  be  maintained  upon  the 
merged  warrants. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kay  County; 
before  Justice  Bayard  T,  Halnor. 

Action  by  C.  De  Roberts  against  the  town 
of  Cross.  There  was  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Afflrmed. 

J.  F.  King,  for  plaintiff  In  error.  W.  K. 
Moore,  tor  defendant  in  error. 

BURFORD,  C.  J.  This  Is  an  action  to 
recover  Judgment  against  the  town  of  Cross, 
in  Kay  county,  Okl.,  upon  certain  warrants 
Issued  by  the  town  authorities  in  the  year 
1894.  It  is  the  contention  of  the  town  au- 
thorities that  in  November,  1894,  the  town 
executed  and  issued  funding  I)onds  in  the 
aum  of  $1,500  for  the  payment  of  these 
and  other  outstanding  warrants  of  the 
town  of  Cross,  and  that  said  bonds  were 
regularly  issued  and  authorized  by  the  dis- 
trict court  of  Kay  county,  and  delivered  to 
the  town  treasurer  for  sale.  It  is  couceded 
that  these  bonds  are  yet  in  the  hands  of  the 
town  authorities,  have  never  been  sold  or 
disposed  of,  and  that  no  money  has  ever 
been  paid  upon  these  warrants. 

The  sole  question  presented  for  our  con- 
sideration Is  whether  the  plaintiff  can  main- 
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tain  his  action  on  fbe  original  warrants; 
they  having  be«n  merged  in  the  bonds  Is- 
sued tor  their  payment  The  trial  court 
instructed  the  Jury  to  the  effect  that,  If  they 
found  that  the  town  had  issued  funding* 
bonds  for  the  purpose  of  redeeming  these 
particular  warrants,  their  verdict  should 
be  for  the  town,  although  the  bonds  had 
never  been  sold,  and  under  this  Instruction 
the  jury  found  for  the  defendant,  and  the 
court  gave  judgment  accordingly.  The  ques- 
tion was  before  us  In  the  case  of  Lobsltz 
T.  Diggs,  4  Old.  232,  43  Pac.  1069.  The 
<]ue8tion  was  decided  In  that  case  as  an 
original  proposition  based  upon  the  Inter- 
pretation of  our  statutes  relating  to  the 
manner  of  payment  of  indebtedness  of  mu- 
nicipalities of  this  character.  And  in  the 
case  at  bar  we  have  been  cited  no  authori- 
ties upon  the  subject,  either  supporting  or 
in  conflict  with  the  doctrine  of  that  case. 
In  Lobsitz  t.  Diggs,  supra,  it  was  said: 
"When  bonds  are  issued  for  the  purpose  of 
finding  outstanding  warrant  indebtedness, 
the  warrants  embraced  within  such  bonds, 
and  for  the  payment  of  which  said  bonds 
are  Issued,  become  merged  in  said  bonds, 
and  the  funds  realized  from  the  sale  of  such 
bonds  is  a  special  trust  fund  for  the  pay- 
ment of  the  warrants  so  merged,  and  said 
fund  cannot  be  diverted  to  or  used  for  any 
other  purpose.  And  until  said  bonds  are 
sold  payment  of  such  warrants  Is  necessari- 
ly suspended.*' 

We  are  satisfied  with  this  statement  of 
the  law.  The  application  of  this  principle 
Is  complained  of  in  this  case.  Of  course, 
It  was  never  contemplated  by  court  or  Leg- 
islature that  a  condition  would  arise  where 
bonds  can  never  be  sold,  as  seems  to  be 
the  condition  here,  and  hence  we  have  a 
condition  confronting  us  which  calls  for  a 
remedy  not  provided  for  in  the  statute.  It 
Is  only  contemplated  that  the  payment  of 
funded  warrants  will  be  postponed  for  a 
reasonable  po-lod  to  enable  the  authorities 
to  sell  the  bonds  and  realize  the  funds  with 
which  to  take  up  and  cancel  the  warrants. 
But  what  Is  the  effect  after  a  reasonable 
time  has  elapsed  and  the  bonds  have  not 
been  sold?  What  remedy  has  the  warrant 
holder?  By  the  bonding  process  payment  of 
funded  warrants  Is  postponed  or  suspended, 
and  current  funds  coming  Into  the  treasury, 
which  would,  had  It  not  heeji  for  the  fund- 
ing process,  have  been  applicable  to  their 
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payment,  are  aiq>lled  to  the  payoM^t  of  waiv 
rants  of  a  later  Issue,  and  the  statute  makes 
no  other  provision  for  the  raising  of  reve- 
nues with  which  to  pay  the  funded  warranis. 
A  municipality  Is  not  permitted  to  repudiate 
her  lawful  obligations,  nor  Is  it  the  Inten- 
tion of  the  law  that  a  condition  shall  be 
created  by  operation  of  law  whereby  a  cred- 
itor of  a  municipality  shall  be  left  without 
a  remedy.  But,  when  a  remedy  exists,  he 
to  whom  it  belongs  must  enforce  it.  If  he 
sleeps  upon  his  rights,  and  falls  to  avail 
hlmsdf  of  such  remedies  as  the  law  has 
provided  for  his  relief,  his  loss  must  be 
charged  to  his  own  neglect. 

By  the  procedure  under  which  the  bonds 
In  question  were  authorized  and  Issued, 
the  merging  of  the  funded  warrants  into  the 
bonds  Is  in  the  nature  of  a  jn^Uciiieiit  or 
decree  of  the  district  court,  and  such  pro- 
ceedings and  decree  can  only  be  set  aside 
and  vacated  in  some  manner  recognized  by 
the  law,  and  by  some  person  having  an  In- 
terest In  the  result.  When  the  board  of 
trustees  of  the  town  of  Cross  found  that 
there  was  no  mar^  for  tbls  issue  of  bonds, 
and  that  after  the  lapse  of  a  reasonable 
time  no  sale  of  the  bonds  could  be  made, 
then  common  honesty  and  tainuas  would 
hare  suggested  that  they  take  st^  to  have 
the  proceedings  vacated  and  the  bonds  can- 
celed by  the  decree  of  the  court  which  ap- 
proved tiiem.  But  It  seems  that  tikis  was 
not  done,  probably  for  the  reason  that  the 
creditors  did  not  push  their  claims  or  urge 
action  in  their  favor.  Bnt  the  failure  of 
the  trustees  to  act  did  not  relieve  or  excuse 
the  creditors.  The  plaintiff,  as  the  owner 
of  over  Iialf  of  the  warrants  embraced  In 
the  bond  Issue,  If  he  felt  that  he  was  being 
unreasonably  postponed,  could  have  brought 
his  action  against  the  town  trustees  and 
had  the  bonds  canceled,  for  the  reason  that 
there  was  no  sale  for  the  bonds,  and  the 
payment  of  his  warrants  were  unjustly  sus- 
pended. We  think  under  the  Issues  as  made 
the  court  committed  no  error  In  the  instruc- 
tion complained  of,  and,  as  this  is  the  ojAj 
question  presented  In  the  brief,  all  othw 
alleged  errors  are  waived. 

The  Judgment  of  the  district  court  of  Kay 
county  Is  affirmed,  at  the  costs  of  plaintiff 
In  error.  All  the  Justices  concnr.  exc^t 
HAINBB.  J.,  who  tried  the  case  below,  not 
sitting. 
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PHILLIPS  T.  WELTS,  Coanty  TreaBorer. 

(Snpmiie  Ooart  of  Wasbinffton.  Nor.  17, 
1905.) 

L  Brnnarcs— OmciAL  Recobds — Pabol  Evi- 

DKNCE. 

The  mlnnteii  of  a  board  of  county  commi»- 
BioDerB  are  DOt  conclasive  evidence  of  the  in- 
Btrnctiona  given  by  it  to  an  official  whose  ac- 
tions the  law  antnoriied  the  board  to  direct, 
and  hence  he  might  testify  to  soch  tnstractfons. 

2.  TaXATKW  —  FOKTEITEO    LANWJ  —  SALE  BY 

County — ConrnocATiON  bt  Boabd. 

Inasmuch  as  Seas.  Laws  1903,  p.  73,  c.  59, 
proTides,  In  relation  to  sales  of  land  acquired 
By  a  coan^  pursuant  to  tax  foreclosure  pro- 
ceedings, that  the  county  commissioners  may 
fix  "the  terms"  upon  which  the  sale  shall  be 
made,  and  provides  that  the  sale  must  be  made 
for  cash,  the  board  of  county  ccHnmlsaioDerB  are 
authorized  to  require  the  sale  to  be  mads  sub- 
ject to  conflrmatlon  1^  the  board. 

Appeal  from  Superior  Court,  Skagit  Ooun- 
ty ;  Geo.  A.  Jcdner,  Judge. 

Mandamus  by  K.  A.  PhdUips  to  compel  R. 
O.  Wdts,  as  treasurer  of  Skagit  county,  to 
dellyer  a  deed  In  pursuance  of  a  sale  by  the 
treasurer,  and  from  a  decree  awarding  tbe 
writ,  re^tnident  appeals;  Berersed. 

Million  &  Houser,  for  appellant  Qulnby 
&  Wells,  for  reqxHident. 

ROOT,  J.  This  is  a  mandamus  proceeding 
Instituted  In  the  superior  court  by  respondent 
to  compel  the  appellant,  as  treasurer  of 
Skagit  county,  to  execute  and  deliver  to  falm 
a  deed  to  a  certain  lot  in  tbe  city  of  Ana- 
cwtes,  to  which  he  claims  the  rle^it  to  a 
conveyance  by  reason  of  an  alleged  sale 
made  by  such  officer  of  said  lot  at  an  auction 
of  property  theretofore  acquired  by  the 
connty,  pursuant  to  tax  foreclosure  proceed- 
ings. Tbe  sale  In  question  was  made  pur- 
suant to  the  act  of  March  0, 1903  (Sess.  Laws 
1903,  p.  73.  c.  S»).  In  the  published  notice 
of  the  sale  the  following  language  appeared : 
"Notice  Is  hereby  further  given  that  all  sales 
are  subject  to  the  approval  of  tbe  board  of 
county  commlndmiera.**  At  tiie  time  and 
place  of  the  sale  respfmdmt  was  the  bluest 
and  best  bidder,  and  said  lot  was  "knocked 
down"  to  him,  and  he  was  then  and  there 
given  a  memorandum  by  the  a{^llant,  coun- 
ty treasurOT,  which  contained,  among  other 
things  the  following:  "Upon  approval  of 
sale  by  board  of  county  commissioners,  cer- 
tificate of  purchase  will  be  Issued."  Subse- 
quent to  the  time  of  this  sale  the  board  of 
coonty  commissioners  of  said  county  refused 
to  confirm  the  sale  of  said  lot  Tfaa*eupon 
tbis  action  was  commenced.  Bespondenfs 
contention  In  tiie  lower  court  was,  and  here 
Is,  first,  that  tiie  board  of  county  commis- 
sioners did  not  order  this  property  to  be  sold 
subject  to  its  conflrmatlon ;  and,  second,  that 
said  board  had  no  authority  In  law  to  put 
such  a  restriction  or  condition  upon  the  sale 
of  said  pn^ierty.  It  appears  that  the  learned 
trial  court  sustained  the  latter  contention. 
A  decree  was  entered  by  that  court  directing 
ai^lant  to  ex^ute  and  deliver  to  re- 
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spondent  a  deed  of  said  premlscB.  From  this 
decree  an  appeal  Is  taken  to  this  court. 

The  parties  entered  Into  a  stipulation  as 
to  all  of  the  material  facts,  excepting  as  to 
tbe  Question  as  to  whether  or  not  the  com- 
missioners ordered  the  sale  of  said  property 
to  be  made  subject  to  their  confirmation. 
Upon  this  question  evidence  was  adduced. 
The  appellant,  in  speaking  of  the  directions 
given  him  by  the  board  of  commissioners, 
among  other  things,  testified :  "They  directed 
me  to  make  these  sales  subject  to  confirma- 
tion by  the  board — that  they  would  take  the 
place  of  cruiser's  estimates  In  our  Judgment" 
He  was  then  asked  this  qu^tlon :  "Was  this 
notice  which  you  gave  In  pursuance  of  that 
direction  from  the  board?"  Answer:  "Yes, 
sir."  No  effort  was  made  to  dispute  this 
testimony,  except  by  showing  that  the 
minutes  of  the  board,  as  first  written 
up  by  the  clerk,  did  not  say  any  thing 
about  the  treasure  being  required  to  sell  the 
property  subject  to  the  coi^rmation  of  the 
board.  A  clause  to  tbis  effect  was,  however, 
subsequently  Inserted  in  the  minutes  at  the 
request  of  one  or  more  of  the  board.  It  was 
urged  by  respondent  that  these  minutes 
could  not  be  changed  by  any  or  all  of  the 
members  acting  Individually,  but  ttaat  it  could 
only  be  done  by  the  commissioners  acting  in 
their  capacity  as  a  board.  As  to  the  mak- 
ing of  this  amendment  to  the  minutes,  we  do 
not  concave  it  to  be  a  material  matter.  The 
minutes  of  a  board  of  commissioners  do  not 
constitute  the  exclusive  evidence  <hF  its  do- 
ings nor  of  the  instructions  given  to  other 
officials  whose  actions  the  law  authorizes  It 
in  certain  cases  to  direct  or  control.  Re- 
spondent having  testified  that  the  board 
directed  him  to  advertise  and  sell  tbis  prop- 
erty subject  to  Its  confirmation,  bis  testi- 
mony, if  untrue,  could  readily  bave  beoi 
shown  80  to  be  1^  producing  the  evidence  of 
the  members  of  the  board.  We  think  that 
the  record  <dearly  shows  that  the  treasurw 
was  authorised  and  directed  by  the  board  to 
sell  tbis  property  subject  to  its  confirmation. 

We  also  think  tbat  tbe  board  bad  tbe  power 
to  Impose  tbe  condition  and  restriction  In 
question.  In  the  case  of  State  er  rel.  Mac- 
kay  V.  Phillips,  S6  Wash.  651, 79  Fee  313,  this 
court  held  that  the  board  of  commissioners 
had  a  right,  in  selling  property  under  this 
statute,  to  fix  a  minimum  price  below  wlilcb 
the  property  should  not  be  sold.  In  that  case 
this  court  speaking  by  Rudkln,  J.,  said: 
"Under  the  law  of  this  state  (Balllng^r's  Ann. 
Codes  &  St  I  342)  the  board  of  county  com- 
missioners are  intrusted  with  the  care  and 
management  of  the  property  and  funds  of 
the  county.  The  act  under  which  the  order 
of  sale  in  this  case  wu  made  (Laws  1903,  p. 
73,  c.  59)  provides  that  a  sale  may  be  ordered 
*when  in  the  Judgment  of  the  board  of  county 
commissioners  they  de«n  it  for  the  best  in- 
terest of  the  county  to  sell  the  same,'  and  that 
the  treasurer  shall  give  notice,  stating  the 
time  and  place  and  terms  of  sale.  Under 
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these  statotes  we  think  that  the  board  of 
county  commissioners,  in  the  interest  of  the 
public,  have  the  power  to  fix  a  minimum 
price  below  which  county  property  shall  not 
be  sold.  Under  any  other  view  the  board, 
charged  with  the  duty  of  managing,  control- 
ling, and  selling  county  property,  and  con- 
serving the  public  Interest,  would  be  com- 
pelled to  stand  Idly  by  and  see  the  property 
of  the  county  sold  at  a  sacriflce.  We  do  not 
think  that  such  was  the  intent  of  the  law." 
In  principle  we  are  unable  to  distinguish  that 
case  from  this.  The  statute  expressly  pro- 
vides that  the  commissioners  may  fix  the 
"terms"  upon  which  the  sale  shall  be  made. 
It  is  suggested  that  this  refers  to  the  fi- 
nancial terms ;  but  this  could  hardly  be  true 
in  the  light  of  the  statutory  provision  that 
the  sale  must  be  made  for  cash.  It  would 
seem  to  be  a  wise  and  businesslike  limita- 
tion that  sales  of  county  property,  under  the 
provisions  of  the  statute  in  question,  should 
be  made  subject  to  the  approval  of  the  board 
of  commissioners.  This  board  is  the  business 
manager  of  the  county's  affairs,  and  should 
be  a  conservator  of  the  county's  Interests. 
It  Is  certainly  a  commendable  requirement 
that  sales  of  property  should  not  be  con- 
cluded without  the  investigation  and  approval 
of  the  board  of  county  commissioners.  We 
are  satisfied  that  such  a  restrictioD  Is  in  ac- 
cord with  the  terms  and  purposes  of  the 
statute. 

The  Judgment  of  the  honorable  superior 
court  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 

MOUNT,  C.  J.,  and  CROW.  DUNBAR, 
HADLEY,  PULLBRTON,  and  RUDKIN,  JJ., 
concur. 


FrX)DING  et  ux.  v.  DEXnOLM.  Sheriff. 

(Supreme  Oonrt  of  Washington.  Not.  10, 
1005.) 

1.  Appeai. — Rgcobd — Statbmewt  or  Factb  — 

Settlemekt. 

Under  2  Ballinger's  Ann.  Codes  &  St.  8 
SO.'W,  providing  that  after  amendments  have 
been  proiKtsed  to  a  bill  of  exceptions  or  state- 
ment of  facts  either  party  may  then  serve  on  the 
other  notice  that  he  will  apply  to  the  judge  to 
settle  and  certify  the  bill  or  statement,  the  bur- 
den is  on  appellant  to  perfect  his  statement  of 
facts,  and  he  must  act  within  a  reasonable  time 
or  be  held  to  have  abandoned  his  appeal. 

2.  Saue — Notice  op  Settlemeptt — Time — De- 

LAT — DlSMISSAI.. 

2  Ballinger's  Ann.  Codes  &  St.  §  5058,  pro- 
vides that  after  amendments  have  been  proposed 
to  a  bill  of  exceptions  or  statement  of  facts 
either  party  may  serve  upon  the  other  a  written 
notice  that  he  will  apply  to  the  judge  to  settle 
and  certify  the  bill  or  statement.  Held,  that 
where  all  the  steps,  except  the  notice  to  settle 
the  proposed  statement,  were  taken  [»'omptly 
and  within  time,  the  appeal  will  not  be  dis- 
missed merely  because  appellant's  opening  brief 
was  filed  before  such  notice. 
S.  Husband  and  Wife — CoMMtimrr  Pbopebtt 
— Liability — Subety  Debt  of  Husband. 

Community  property  is  liable  for  a  snre^ 
debt  contracted  by  the  husband  for  the  benefit 
of  a  corporatim  m  which  he  is  a  stockholder. 


where  the  stock  la  community  property  of  him- 
self and  wife,  althougb  the  wife  was  opposed  to 
the  purchase  of  the  stock  and  the  corporation 
was  insolvent  at  the  time  of  levy  of  executicm 
upon  tlie  community  property. 
4.  Saue — ToBTS — Debts  hot  Beneficial  to 
Community, 

Community  property  is  not  liable  for  a 
debt  created  by  a  tort  of  either  spouse,  or  for  a 
debt  which  is  not  for  the  benefit  of  the  com- 
munity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig,  Husband  and  Wife,  §S  9o3-90(i.] 

Fullerton  and  Hadley,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Thad  Huston,  Judge. 

Suit  by  Eric  Floding  and  wife  against 
J.  A.  Denbolm,  as  sheriff  of  Pierce  county. 
ii-om  a  decree  in  faror  of  complainants, 
defendant  appeals.  Berersed. 

Jas.  J.  Anderson  and  H.  P.  BurdtOk,  tcr 
appellant   A.  R.  Titlow,  for  respondentB. 

MOUNT,  C.  J.  In  the  year  1908  three 
several  judgments  were  obtained  In  the 
superior  court  of  Pierce  connty  against  the 
Washington  Matdi  Company,  a  corporation. 
The  corporation  appealed  from  each  of  these 
Jodjcments  to  this  court  A  siywrsedeas 
bond  on  appeal  was  given  In  each  of  tbe 
cases.  Eric  Floding,  one  of  the  respondents 
herein,  was  a  surety  on  each  of  said  super- 
sedeas bonds.  All  of  said  judgments  were 
afterwards  affirmed  by  this  court  and  judg- 
ments rendered  against  tbe  Washington 
Match  Company  and  tbe  sureties  on  the  ap- 
peal and  supersedeas  bonds.  Thereafter  ex- 
ecutions were  issued  and  levies  made  upon 
lots  1  to  11,  inclusive,  in  block  20,  Second 
Amended  plat  of  Hosmer's  addition  to 
Tacoma.  These  lots  were  advertised  for 
sale  by  the  sheriff  of  Pierce  county,  when 
this  action  was  brought  to  restrain  the  said 
sole.  Upon  the  trial  of  the  case  it  appear- 
ed that  ^rlc  Floding  was  a  stockholder  in 
the  Washington  Match  Company  at  the  time 
he  became  surety  upon  the  supersedeas 
bond  above  mentioned;  that  he  owned  1,000 
shares  of  the  stock  of  said  corporation,  for 
which  he  had  paid  fl,000  from  community 
funds  of  himself  and  wife;  that  this  stock 
was  purchased  against  tbe  will  of  bis  wife; 
and  that  the  corporation  at  the  time  of  the 
trial  was  insolvent.  After  bearing  tbe  evi- 
dence the  trial  court  rendered  a  decrae  en- 
joining the  sheriff  from  selling  the  property 
to  satisfy  the  judgment  against  Eric  Flod- 
ing. From  tills  decree  the  sheriff  prosecutes 
this  appeal. 

Respondents  move  to  strike  tbe  statement 
of  facts  and  dismiss  the  appeal  upon  several 
grounds,  all  of  which  are  based  upon  tbe 
fact  that  the  appellant's  opening  brief  was 
served  and  filed  before  tbe  statement  of 
facts  was  settled  and  certified  by  tbe  trial 
court  The  condition  of  the  record  is  as 
follows:  The  decree  appealed  from  was 
rendered  on  February  23,  1906.  It  -wm 
entered  on  the  next  day.  Notice  of  appeal 
was  served  on  February  27,  1905,  and  the 


Digitized  by  Google 


Wash.) 


FLODZNO  DENHOLM. 


739 


appeal  bond  was  filed  on  the  bo  me  day.  The 
proposed  Btatement  ot  facts  was  filed  and 
served  on  March  18,  1905.  Within  time 
thereafter  respondents  served  and  filed  pro- 
posed amendments  to  the  proposed  state- 
ment of  facts.  The  transcript  was  filed  fn 
the  superior  court  and  certified  on  May  22, 
1905.  The  appellant's  opening  brief  was 
served  upon  respondents  on  June  28,  1905. 
At  this  time  the  proposed  statement  of 
facts  had  not  been  settled  or  certified 
by  the  trial  court  On  July  25,  1905,  be- 
fore the  statement  of  facts  had  been  settled, 
respondents  served  and  filed  their  answer 
brief,  which  contained  motions  to  dismiss 
because  the  statement  of  facts  tiad  not  at 
that  time  been  settled  or  certified  and  no 
notice  to  settle  the  same  had  been  given. 
Thereafter  on  July  15,  1905,  appellant  gave 
notice  to  respondents  that  he  would  apply 
to  the  trial  court  on  the  19th  day  of  July, 
1905,  to  settle  and  certify  the  statement  of 
facts.  On  July  19th  the  settlement  of  the  state- 
ment of  facta  was  continued  until  the  25th  of 
the  same  month,  and  respondents  were  served 
with  notice  thereof.  On  the  25th  of  July,  1905, 
the  court  settled  the  proposed  statement  of 
facts,  and  Incorporated  therein  all  the 
amendments  proposed  by  respondents.  It 
will  be  readily  seen  that  the  only  Imper- 
fection in  the  record  was  the  failure  of  the 
appellant  to  notice  the  proposed  Btatement 
of  facts  for  settlement  prior  to  the  time  of 
filing  his  opening  brief.  The  statute  isection 
505S,  2  Balliuger's  Ann.  Codes  &  St.)  fixes 
no  time  within  which  a  proposed  statement 
of  facts  must  be  settled  and  certified,  or 
within  which  notice  of  the  settlement  must 
be  given,  Dodds  v.  Gregaon,  35  Wash.  402 — 
407,  77  Pac.  791.  It  simply  provides  that 
after  amendments  have  been  proposed  to  the 
statement  "either  party  may  then  serve  up- 
on the  other  a  written  notice  that  he  will 
apply  to  the  Judge  of  the  court  before  whom 
the  case  Is  pending  or  was  tried  •  •  • 
to  settle  and  certify  the  bill  or  statement" 
The  burden  Is,  no  doubt  upon  the  appellant 
to  perfect  his  statement  of  facts,  and  he 
must  act  within  a  reasonable  time,  or  be 
held  to  have  abandoned  bis  appeal.  In  this 
case  all  the  steps,  except  the  notice  to  settle 
the  proposed  statement,  were  taken  promptly 
and  within  time,  indicating  that  there  was 
no  abandonment  or  intention  on  the  part  of 
the  appellant  to  abandon  the  appeal.  Under 
these  circumstances  we  think  we  should  not 
dismiss  the  appeal.  The  motion  is  therefore 
denied. 

Upon  the  merits  of  the  case  there  is  but 
one  question,  viz,  :  Is  community  real  estate 
liable  for  a  surety  debt  contracted  by  the 
husband  for  the  benefit  of  a  corporation  In 
which  he  is  a  stockholder,  and  where  such 
stock  Is  community  property  of  himself  aiid 
wife?  This  question  is  no  longer  an  open 
one  in  this  state.  This  court  has  repeated- 
ly held  that  the  community  property  Is  liable 
for  a  community  debt  (Oregon  Improvement 


Co.  T.  Sagmeister,  4  Wash.  710,  30  Pac.  1058, 
19  L.  R.  A.  233),  and  that  the  comnfunity 
property  is  liable  for  an  obligation  of  sure- 
tyship incurred  by  the  husband  in  behalf 
of  a  corporation  In  which  he  Is  a  stockholder, 
when  the  stock  belongs  to  the  community 
(Horton  v.  Donohoe  Kelly  Banking  Co.,  15 
Wash.  399,  46  Pac.  409,  47  Pac.  435;  McKee 
V.  Whitworth,  15  Wash.  536-540,  40  Pac. 
1045;  Allen  T.  Chambers,  18  Wash.  341, 
51  Pac.  478;  Allen  v.  Chambers,  22  Wash. 
304,  tiO  Pac.  1128;  Shuey  v.  Holmes,  22  Wash. 
193-196,  60  Pac.  402;  Shuey  v.  Adair,  24 
Wash.  378,  04  Pac.  536).  The  case  of  Brot- 
ton  V.  I^angert  1  Wash.  St.  73,  23  Pac.  688, 
relied  upon  by  respondents,  Is  readily  dis- 
tinguished from  the  case  at  bar,  by  reason 
of  the  fact  that  the  liability  of  the  husband 
In  that  case  arose  on  account  of  the  tres- 
pass, and  it  was  held  for  that  reason  that  the 
community  property  was  not  liable  in  cases 
of  that  kind,  or  in  cases  where  the  debt  was 
not  created  for  the  benefit  of  the  community 
or  was  a  separate  debt  of  the  husband. 
Shuey  v.  Holmes,  20  Wash.  13,  54  Pac.  540. 
The  case  of  Spinning  v.  Allen,  10  Wash.  570, 
39  Pac.  151,  In  so  far  as  It  is  applicable  to  the 
case  at  bar,  was  substantially  overruled  In 
the  later  cases  above  cited,  particularly  In 
Horton  v.  Donohoe  Kelly  Banking  Co.  and 
Allen  V.  Chambers;  so  that  the  rule  now  Is 
that  community  property  is  liable  for  a  debt 
created  by  the  husband  for  the  benefit  of  the 
community.  But  such  property  Is  not  liable 
for  a  debt  created  by  a  tort  of  either  spouse, 
or  one  which  Is  not  for  the  benefit  of  the 
community.  The  fact  that  the  wife  was  op- 
posed to  the  purchase  of  the  stock,  or  that 
the  corporation  was  insolvent  at  the  time 
of  the  levy  of  the  execution  upon  the  prop- 
erty, would  not  change  the  liability  of  the 
community  property  to  respond  to  the  debt 
of  the  community. 

The  Judgment  appealed  from  is  therefore 
reversed,  and  the  cause  remanded,  with 
instructions  to  the  lower  court  to  deny  the 
restraining  order  as  to  the  ^vpert7  herein- 
before described. 

DUNBAR,  RUDKIN,  and  CROW,  JJ., 
concur.   FULLERTON,  J.,  dissents. 

HADLET,  J.  I  dissent  particularly  on 
the  ground  that  the  wife  did  not  consent  to 
the  purchase  of  the  stock,  but  expressly 
opposed  it.  She  did  not  assent  to  the  com- 
munity ownership  of  the  purchased  stock. 
The  majority  opinion  holds  that  the  com- 
munity real  estate  Is  liable,  on  the  theory 
that  the  husband's  surety  obligation  was 
for  the  benefit  of  the  community  in  protect- 
ing the  stock,  the  ownership  of  which  the 
wife  had  refused  to  assume.  Such  holding 
in  effect  permits  the  community  real  ^tate 
to  become  incumbered  without  the  wife's 
consent,  and  against  her  express  protest. 
While  It  is  true  that  In  this  state  the  wife 
is  practically  helpless,  so  far  as  domiuion. 
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over  the  commnnity  personal  property  la 
concerned,  yet  her  Interest  In  the  community 
real  estate  is  protected  by  statute,  and  may 
not  be  Incumbered  without  her  consent. 
The  husband  should  not,  therefore,  be  per- 
mitted, without  the  wife's  consent,  to 
manipulate  the  community  personal  prop- 
erty, so  as  to  result  in  Incumbering  the 
real  estate.  If  it  be  satd  that  such  a  rule 
would  Interfere  with  commercial  and  busi- 
ness transactions,  in  that  it  would  permit 
the  wife  to  urge  lack  of  consent  to  the 
prejudice  of  good-faith  creditors,  the  answer 
1b  that  the  consent  need  not  necessarily  be 
expressly  given,  but  may  be  Implied  from 
acquiescence,  circumstances,  and  a  course  of 
conduct. 


In  re  CITY  OF  SEATTLB. 
(Supreme  Court  of  Washington.  Nor.  6,  1905.) 

L  Appeal— WiTUDBAWAL. 

Ballinger's  Ann.  Codes  &  St  J  6519,  pro- 
viding that  no  withdrawal  or  dismissal  of  an 
appeal,  not  going  to  the  substance  of  or  the 
right  of  appeal,  shall  preclude  a  party  from 
taking  another  appeal  within  the  time  limited 
by  law,  does  not  authorize  a  party  to  with- 
draw an  appeal  absolutely  and  unconditionally, 
but  only  for  the  purpose  of  a  further  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  |  3115.] 

St.  SaJCK— ABAHttONHENT— COBTS. 

By  the  giving  of  notice  of  appeal  and  a 
bond  the  Supreme  Court  acquires  juriadictioD 
of  the  appeal,  whitdi  cannot  be  defeated  by  the 
filing  in  the  trial  court  and  service  of  a  notice 
of  abandonment;  hut  appellant,  deairing  to 
dismiss,  may  apply  to  the  Supreme  Court  and 
liave  the  appeal  dismissed  without  costs,  if  no 
costs  in  prosecution  of  the  appeal  have  been 
incurred  by  respondent,  and  no  rights  of  his 
will  be  affected  by  the  dismissal.  But,  if  ap- 
pellant does  not  procure  a  dismissal  at  his  own 
oostB,  respondent  may  have  the  appeal  formally 
dismissed,  and  re&}ver  his  costs  as  an  incident. 
8L  G08T»— DiBlUBSAI.  OF  AFFEAX^AtTOBHEY'B 

Fbe. 

Where  many  parties  owning  separate  and 
distinct  parcels  of  land  merely  give  notice  of 
appeal  from  an  order  confirming  an  assessment 
roll  and  a  bond,  respondent  on  having  the  ai^ 
peal  dismissed,  is  entitled  to  only  one  bill  of 
costs,  including  one  statutory  attorney  fee. 

Appeal  from  Superior  Court,  King  County ; 
Geo.  E.  Morris,  Judge. 

In  the  matter  of  the  petition  of  the  city  of 
Seattle.  From  an  order  confirming  an  as- 
sessment roll,  various  parties  appealed.  Dis- 
missed. 

Harold  Preston,  for  appellants.  John  K. 
Brown,  for  respondent. 

RTIDKIN,  J.  One  hundred  and  three  par- 
ties, owning  separate  and  distinct  parcels 
of  land,  gave  notice  of  appeal  to  this  court 
from  an  order  confirming  an  assessment  roll 
in  the  court  below.  Some  of  the  appellants 
gave,  or  attempted  to  give,  bonds  to  render 
their  appeals  effectual,  others  did  not.  Be- 
fore any  further  steps  were  taken  or  expenses 
incurred  In  the  prosecution  of  the  appeals, 
the  appellants  filed  In  the  court  below  and 


served  on  the  respondent  s  notice  that  th^ 
and  each  of  them  abandoned  their  reepectlTO 
appeals.  After  the  filing  and  service  of  such 
notice  of  abandonment  the  respondent  filed 
a  short  record  in  this  court,  accompanied 
by  103  motions  to  dismiss,  and  now  contoids 
that  it  is  entitled  to  costs,  Including  a  $25 
statutory  attorney  fee.  against  each  appel- 
lant, or  attorney  fees  oggrecating  $2,575  In 
all. 

The  motion  to  dismiss  is  not  resisted,  but 
the  appellants  contend  that  the  respondent  is 
not  entitled  to  recover  costs  at  all,  by  reason 
of  their  abandonment  of  their  appeals,  and 
that  in  no  event  is  the  respondent  ^titled  to 
more  than  one  bill  of  costB,  including  one 
statutory  attorney  fee,  against  ail  the  appel- 
lants. We  are  of  opinion  that  the  respondent 
is  entitled  to  the  order  of  dismissal  and 
to  Its  statutory  costs.  This  court  acquires 
Jurisdiction  of  an  appeal  by  the  giving  of  no* 
tice  and  the  filing  of  a  proper  bond,  and  tbat 
Jurisdiction  cannot  be  defeated  by  any  act 
of  the  parties.  An  appellant  cannot  dismiss 
an  appeal  as  a  matter  of  right  Agassis  t. 
Kelleher,  9  Wash.  656.  38  Pac.  221 ;  Allen  t. 
Catlln,  9  Wash.  60S.  38  Pac  79;  Post  v. 
Spokane,  28  Wash.  701,  69  Paa  871.  1104. 
The  abandonment  could  <H]dy  operate  as  an 
estoppel  against  the  further  prosecution  of 
tbe  appeals,  and  the  court  might  permit  the 
parties  to  prosecute  their  lyipeals  notwith- 
standing the  al>and(nim«it,  U  It  were  made 
to  appear  that  tbe  abandonment  was  filed 
and  served  through  inadvertence  or  mistake. 
A  respondent  has  a  rlgbt  to  have  an  ajiQwal 
finally  disposed  oC  In  this  court,  and  that  can 
only  be  done  by  the  court  Itsdf .  Section  6S19, 
BalUngor's  Ann.  Codes  &  St,  providing  that 
no  withdrawal  or  dlunlssa]  of  an  appeal 
which  does  not  go  to  tlie  substance  of,  or  the 
right  of.  apiKai,  shall  preclude  a  party  from 
taking  another  appeal  within  tbe  time  limit- 
ed by  law.  only  authorizes  a  party  to  with- 
draw an  appeal  for  the  purpose  of  taking 
a  further  appeal  within  the  time  limited  by 
law.  It  does  not  authorize  a  party  to  with- 
draw an  appeal  absolutely  and  uncondition- 
ally, as  clearly  appears  from  the  decisions  of 
this  court  in  the  cases  above  cited.  If  an 
appellant  desires  to  dismiss  his  appeal,  he 
may  apply  to  this  court  for  that  purpose,  and, 
if  no  costs  have  been  Incurred  by  the  respond- 
ent in  the  prosecution  of  the  appeal,  and  no 
rights  of  the  respondent  will  be  affected  by 
tbe  dismissal,  the  appeal  will  be  dismissed 
without  costs.  But  if  this  court  acquires 
Jurisdiction  of  the  at^ai,  and  tbe  appellant 
does  not  procure  a  dismissal  at  his  own  ex- 
pense, the  respondent  is  entitled  to  have  the 
appeal  formally  dismissed,  and  to  recover 
his  costs  as  an  Incident 

The  contention  of  the  respondent  that  It  is 
entitled  to  costs,  including  statutory  attorney 
fees,  against  each  appellant,  is  wholly  with- 
out merit  As  well  might  a  plaintiff  in  the 
court  below  claim  separate  costs  and  at- 
torney fees  against  each  of  several  defend- 
ants on  a  default  Judgment,  because  tbe  de- 
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fendants  were  not  nnited  In  interest  and 
might  have  appeared  separately  and  filed 
separate  answers.  If  the  preralUQg  party  Is 
entitled  to  recover  more  than  one  statutory 
attorney  fee  in  this  court  in  any  case,  a 
question  we  do  not  decide,  he  Is  only  entitled 
thereto  where  the  adverse  parties  appear 
separately  and  file  separate  briefs.  It  would 
have  been  entirely  competent  for  these  sever- 
al appellants  to  appear  Jointly  In  this  court 
and  file  a  single  brief,  raising  only  such  ob- 
jections to  the  assessment  as  were  common 
to  all  of  them.  In  fact,  many  of  them  did 
so  join  In  their  objections  In  the  court  below. 
Had  they  pursued  this  course.  It  would 
scarcely  be  claimed  that  either  party  was 
entitled  to  more  than  one  bill  of  costs,  in- 
cluding one  statutory  attorney  fee;  and  why 
should  the  respondent  recover  greater  costs 
where  the  ai^Ilante  make  no  appearance? 

The  motion  to  dismiss  is  granted,  and  the 
clerk  of  this  court  will  tax  the  coats  against 
all  the  appellants  as  npcax  a  single  appeal. 

MOUNT,  a  X,  and  FULLBRTON,  HAD- 
LBX,  ROOT,  GBOW,  and  DUNRAB,  3J^  con- 
cur. 


STATB  ex  rel.  GORMAN  et  al.  t.  NICHOLS, 
Secretary  of  State. 

(Supreme  Court  of  Washington.  Oct  31.  1005.) 

1.  Bahsb  aad  Banking— Tansr  Cohfakies 
— Obganization— Statdtes. 

The  j:enera!  incorporation  law  (BHllinger's 
Ann.  Codes  &  St.  S  4250  et  seq.)  authorizes 
the  formation  of  corporations  for  manafactar- 
ing,  mining,  milling,  wharfing  and  docking, 
mechanical,  banking,  mercantile,  Improvement, 
and  building  purposes,  etc,  with  certain  speci- 
fied powers ;  and  r  Laws  1903,  p.  307,  c.  176, 
provides  for  the  incorporatiou  of  trust  com- 
panies, and  declares  that  thereafter  no  corpo* 
ration  shall  be  organized  to  carry  on  a  trust 
company  business  in  tlie  state,  except  under 
Buch  act  Held,  that  where  the  powers  of  a 
proposed  corporation,  as  defined  by  its  articles, 
were  almost,  if  not  wholly,  confined  to  an 
agency  or  trust  business,  it  was  not  entitled  to 
incorporate  under  the  general  law,  though  its 
srticlea  did  not  include  all  the  items  or  powers 
named  in  the  act  of  1903. 

2.  MANDAUira  —  OFIICBBS  —  SlXntETABT  OF 

State  —  Cobpobation  Abtioi^  —  Dbtt  to 

File. 

The  duty  of  the  Secretary  of  State  to  file 
and  record  articles  of  incorporation  is  not 
purely  mlDlsterlal,  and  hence  mandamus  will 
not  be  granted  to  compel  bitn  to  file  articles 
which  are  not  entitled,  under  the  law,  to  be 
filed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Big.  Mandamus,  S§  128,  133.] 

Mandamus  by  the  state,  on  relation  of 
James  A.  Gorman  and  another,  against  Sam 
n.  Nichols,  as  Secretary  of  State.  Writ  de- 
nied. 

Andrew  J.  Balliet  and  James  Kiefbr,  for 
relator.  Jobs  D.  Atkinson  and  A.  J.  Falknor* 
for  respondent. 

MOUNT,  C.  J.  This  is  an  original  applica- 
tion for  mandamus,  to  compel  the  Secretary 
of  State  to  file  and  record  certain  articles  ot 


incorporation.  The  relators  on  August  24, 
1905,  subscribed  and  acknowledged  articles  of 
incorporation,  and  tendered  the  same,  with 
the  proper  fee  therefor,  to  be  filed  In  the 
oflace  of  the  Secretary  of  Stata  This  officer 
refused  to  file  or  record  the  said  articles  of 
incorporation  in  bis  office,  for  the  reason  that 
the  powers  of  the  corporation,  as  defined 
by  its  articles,  authorised  a  trust  company 
business  within  the  state,  while  the  corpora- 
tion was  not  organbsed  as  required  by  the 
act  of  1903.   Laws  1903,  p.  367,  c.  176. 

The  object  and  purposes  of  the  proposed 
corporation  are  declared  by  Its  articles  as 
follows:  "(1)  To  buy,  sell,  and  deal  In,  both 
on  Its  own  account  and  as  agent  for  any  other 
corporation,  firms,  or  individuala,  all  kinds  of 
real  and  personal  property,  and  to  ei^ase  In 
the  makli^  and  securing  of  loans  of  money  as 
broker  or  agent,  and  to  deal  in  all  kinds 
of  InTestments,  Including  promissory  notes, 
bonds,  municipal  and  other  warrants.  (2)  To 
act  as  custodian,  manager,  or  broker  and  sale 
and  rental  agent  of  real  and  personal  or  mix- 
ed property  and  estates,  and  to  act  as  attor- 
ney In  fact  or  agent  for  persons,  firms,  and 
corporations  In  any  lawful  business  or  occu- 
pation. (3)  To  buy,  acqoire,  hold,  manage, 
operate,  develop.  Improve,  sell,  mortgage, 
lease,  exchange,  maintain,  and  in  any  way 
dispose  of  real  estate.  Including  sites  for 
manufacturing  and  milling  plants,  waters 
works,  water  rights,  mines,  mining  claims, 
electric  light,  gas,  or  other  light  or  power 
plants.  (4)  To  borrow  or  raise  money,  and  to 
issue  therefor  Its  notes,  bonds,  or  other  evi- 
dences of  indebtedness,  and  to  secure  the 
same  by  pledge,  deed,  mortgage,  trust  deed, 
or  any  other  form  of  hypothecation  of  any 
or  all  of  its  property,  both  real  and  personal. 
(5)  To  lend  its  money  and  to  receive  therefor 
notes,  obligations,  and  other  evidences  of  In- 
debtedness, as  well  as  pledges,  mortgages, 
hypothecations,  and  securities  for  its  repay- 
ment (6)  To  acquire,  purchase,  hold,  and 
dispose  of  the  business,  books,  stocks,  bonds, 
contracts,  certificates,  and  other  property  of 
any  Individual,  firm,  copartnership,  or  corpo- 
ration. <7)  To  engage  in  the  general  broker- 
age and  agency  business,  both  as  to  real  and 
personal  property,  and  to  charge  and  collect 
for  its  services  rendered  a  compensation  ei- 
ther by  way  of  commissions,  brokerage,  or 
shares  in  the  result  or  outcome  of  any  trans- 
action in  which  it  may  engage  as  such  broker 
or  agent  or  which  may  be  Intrusted  to  it 
(8)  To  exercise  any  and  all  powers  and  to  do 
any  and  all  lawful  acts  and  things  proper, 
expedient,  or  convenient  for  the  carrying  out 
of  the  purposes  of  this  corporation  in  the 
state  of  Washington  or  elsewhere,  where  It 
may  lawfully  do  the  same  or  may  acquire 
the  right  to  do  business." 

It  is  conceded  that  the  corporation  Is  not 
formed  iinder  the  act  of  1903;  but  relators 
contend  that  they  bave  organized  under  the 
general  Incorporation  Jaws  as  defined  by  sec- 
tions 4250-4290,  1  Bailinger's  Ann.  Cod^  & 
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St.,  and  tlint  the  powers  of  the  corporation  as 
defined  by  its  articles  do  not  conflict  with  the 
powers  of  trust  companies  as  defined  by  the 
act  of  1903.  Under  the  genera!  incorporation 
law  (section  42."K)  et  seq.)  corporations  may  be 
formed  for  "manufacturing,  mining,  milllug, 
wharflng  and  docking,  mechnnicnl,  banking, 
mercantile.  Improvement  and  building  pur- 
poses, or  for  the  building  and  eiiuipping  and 
managing  water  flumes  for  the  transporta- 
tion of  wood  and  lumber,  or  for  the  purpose 
of  building,  equipping  and  running  railroads, 
or  constructing  canals  or  Irrigation  canals, 
or  engi^ng  in  any  other  species  of  trade  or 
of  business."  When  incorporated,  they  shall 
have  power:  "(l)  To  sue  and  be  sued  In 
any  court  having  competent  Jurisdiction. 
(2)  make  and  liold  a  common  sea),  and 
to  alter  the  same  at  pleasure.  (H)  To 
purchase,  hold,  mortgage,  sell,  and  con- 
vey real  and  personal  property.  (4)  To 
appoint  such  officers,  agents,  and  servants 
as  the  business  of  the  corporation  shall  re- 
quire, to  define  their  powers,  prescribe  their 
duties,  and  fix  their  compensation.  (5)  To 
require  of  them  such  security  as  may  be 
thought  proper  for  the  fulfillment  of  their 
duties,  and  to  remove  them  at  will;  except 
that  no  trustee  shall  be  removed  from  ofilce 
unless  by  a  vote  of  two- thirds  of  the  stock- 
holders, as  hereinafter  provided,  (fl)  To  make 
by-laws  not  inconsistent  with  the  laws  of  this 
state  or  the  United  States.  (T)  The  manage- 
ment of  Its  property,  the  regulation  of  Its 
affairs,  the  transfer  of  Its  stock,  and  for  car- 
rying on  all  kinds  of  businesB  within  the  ob- 
jects and  purposes  of  the  company  as  ex- 
pressed In  the  articles  of  Incorporation." 

The  act  of  1903  provides  for  the  Incorpora- 
tion of  trust  companies,  and  recites  that 
**hereafter  no  corporation  shall  be  organized 
for  the  purpose  of  carrying  on  a  trust  com- 
pany business  In  the  state  of  Washington,  ac- 
cept under  tbla  act."  The  powers  of  such 
companies  are  defined  as  follows:  "(1)  To 
act  as  the  fiscal  or  transfer  agent  of  any 
state,  municipality,  body  politic  or  corpora- 
tion, and  in  such  capacity  to  receive  and  dis- 
burse money.  (2)  To  transfer,  register,  and 
countersign  certificates  of  stock,  bonds  or 
other  evidence  of  indebtedness,  and  to  act  as 
agent  of  any  corporation,  foreign  or  domestic, 
for  any  purpose  now  or  hereafter  required  by 
statute  or  otherwise.  (3)  To  receive  deposits 
of  trust  moneys,  securities  and  other  personal 
property  from  any  person  or  corporation,  and 
to  loan  money  on  real  or  personal  securities, 
and  to  discount  and  negotiate  promissory 
notes,  drafts,  bills  of  exchange  and  other  evi- 
dences of  debt ;  and  to  buy,  sell  and  exchange 
coin  and  bullion.  (4)  To  lease,  hold^  purchase 
and  convey  any  and  all  real  property  neces- 
sary for  and  convenient  in  the  transaction  of 
Its  business,  or  which  the  purposes  of  the 
corporation  may  require,  or  which  It  shall 
acquire  in  satisfaction  or  partial  satisfaction 
of  debts  due  the  corporation  under  sales. 
JndLnnoita  or  mortgages,  or  in  settlement  or 


partial  settlement  of  debts  due  the  corpora- 
tion from  any  of  Its  debtors,  (o)  To  act  as 
trustee  under  any  mortgage  or  bond  Issued 
by  any  municipality,  body  politic  or  corpora- 
tion, and  to  uctoi>t  and  execute  any  other 
municipullty  or  coriwrate  trust  not  incon- 
sistent with  the  laws  of  this  state.  (G)  To 
accept  trusts  from,  and  execute  trusts  for, 
married  women,  in  respect  to  their  separate 
proi)erty,  and  to  be  their  agent  in  the  manage- 
ment of  -such  property,  or  to  transact  any 
business  In  relation  thereto.  (7)  To  act,  un- 
der the  order  or  appointment  of  any  court  of 
record,  as  guardian,  receiver  or  trustee  of  the 
estate  of  any  minor,  and  as  depositary  of  any 
moneys  paid  Into  court,  whether  for  the  bene- 
fit of  any  such  minor  or  other  person,  cor- 
poration or  party.  (8)  To  take,  accept  and 
execute  any  and  all  such  legal  trusts,  duties 
and  powers  in  regard  to  the  holding,  manage- 
ment and  disposition  of  any  estate,  real  or 
personal,  and  the  rents  and  profits  thereof, 
or  the  sale  thereof,  as  may  be  granted  or 
confided  to  It  by  any  court  of  record,  or  by 
any  person,  corporation,  municipal  or  other 
authority,  and  it  shall  be  accountable  to  all 
parties  In  interest  for  the  faithful  discharge 
of  every  such  trust,  duty  or  power  which  it 
may  so  accept  (0)  To  take,  accept  and  exe- 
cute any  and  all  such  trusts  and  powers  of 
whatever  nature  or  description  as  may  be 
conferred  upon  or  Intrusted  or  committed 
to  It  by  any  person  or  persons,  or  any  body 
politic,  corporation  or  other  authority,  by 
grant,  assignment,  transfer,  devise,  bequest, 
or  otherwise,  or  which  may  be  intrusted 
or  committed,  or  transferred  to  It  or  vest- 
ed in  it  by  order  of  any  court  of  record, 
and  to  receive  and  take  and  hold  any  prop- 
erty or  estate,  real  or  personal,  which 
may  be  the  subject  of  any  such  trust  (10) 
To  purchase,  Invest  in,  and  sell  stocks,  prom- 
issory notes,  bills  of  exchange,  bonds,  de- 
bentures and  mortgages  and  other  securitiea ; 
and  when  moneys  or  secorlties  for  mon^ 
are  borrowed  or  received  on  deposit,  or  for 
investmmt  the  bonds  or  (^ligations  of  the 
company  may  be  given  therefor,  but  it  shall 
have  no  right  to  issue  bills  to  circulate  as 
money.  (11)  To  be  appointed  and  accept  the 
appointment  ot  assignee  or  trustee  under  any 
assignment  for  the  benefit  of  creditora  of  any 
d^tor,  made  pursuant  to  any  statute  or  otber- 
wise.  <12)  To  act  under  the  order  or  appoint- 
ment of  any  court  of  rectxA  or  otherwise  as 
receiver  or  trustee  of  the  estate  or  property 
of  any  person,  firm,  association  or  corporation. 
(13)  To  be  appointed  and  to  accept  the  ap- 
pointment of  executor  of,  or  trustee  under, 
the  lost  will  and  testament  or  administrator 
with  or  without  the  will  annexed,  ot  the  es- 
tate of  any  deceased  person,  and  to  be  ap- 
pointed and  to  act  as  tiie  guardian  of  the 
estate  of  lunatics.  Idiots,  persons  of  unsound 
mind  and  habitual  drunkards:  Provided, 
however,  the  power  hereby  granted  to  trust 
companies  to  act  as  guardian  or  adminis- 
trator with  or  without  the  will  annexed 
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sball  tuft  be  construed  to  deprive  parties  of 
the. prior  right  to  bare  issu^  to  tbem  letters 
of  fTuardlanslilp,  or  aduilnlRtratloD,  as  aueb 
right  DOW  exists  uu6er  tbe  laws  of  tliis  state. 
(14)  To  exercise  tlie  powers  conferi'ed  on  aud 
to  carry  on  tbe  bnsiuess  of  a  safe  deiHMit 
company.  (IS)  To  collect  coupons  on,  or  In- 
terest upon,  all  manner  of  securities  wben  au- 
thorized so  to  do  by  tbe  parties  depoHitlng 
the  same.  (16)  To  receive  and  manage  any 
sinking  fund  of  any  corporation,  upon  such 
terms  as  may  be  agreed  upon  between  said 
corporation  and  those  dealing  with  it  (17) 
Ooierally  to  execute  tmats  of  every  descrip- 
tion not  Incwslstent  with  the  laws  of  this 
state  or  of  tbe  United  States.  (18)  To  re- 
ceive mon^  on  deposit  to  be  subject  to  check 
or  to  be  repaid  in  such  manner  and  on  such 
terms,  and  with  or  without  Interest,  as  may 
l>e  agreed  upon  by  the  depositor  and  the  said 
trust  company." 

It  will  be  noticed  that  the  powers  of  the 
proposed  corporation  as  deflned  by  ita  articles 
are  almost,  if  not  wholly,  confined  to  an 
agency  or  trust  business.  It  Is  true  that  tbe 
language  used  In  tbe  articles  does  not  follow 
tbe  language  of  tbe  act  of  1903,  and  does 
not  Include  all  tbe  items  or  powers  named 
in  that  act;  but,  in  relation  to  the  same 
subjects,  tbe  powers  of  the  proposed  corpo- 
ration are  substantially  the  same  as  the 
powers  of  trust  companies  organized  under 
tbe  act  of  1903.  It  is  unnecessary  to  point 
out  the  specific  similarity,  because  a  careful 
comparison  readily  discloses  the  fact.  If 
trust  companies  could  have  been  orgaiilzcMl 
under  the  general  provisions  of  section  4250, 
1  Balllnger's  Ann.  Oodes  &  St^  prior  to  tbe  act 
of  1903,  such  companies,  except  possibly  such 
as  are  tlierein  specifically  named,  cannot 
now  be  incorporated  under  those  provisions, 
because  the  act  of  1903  expresaly  provides 
that  hereafter  no  corporation  shall  be 
organized  for  tbe  purpose  of  carrying  on  a 
trust  company  business  In  the  state  of  Wash- 
ington, except  under  this  act.  Holding,  as 
we  do,  that  the  articles  of  incorporation  of- 
fered to  the  Secretary  of  State  authorize  a 
trust  company  business,  and  it  being  conceded 
that  relators  have  not  compiled  with  the  act 
of  1903  with  regard  to  Incon^oratlon.  it  fol- 
lows that  the  relators  are  not  entitled  to  file 
the  articles. 

Relators  contend,  however,  that  the  duties 
of  tbe  Secretary  of  State  are  purely  minis- 
terial, and  that  it  Is  bis  duty  to  file  and 
record  the  articles  of  Incorporation  as  offered, 
and  that  the  remedy  of  the  state  Is  by 
quo  warranto  proceedlnp:8.  This  same  ques- 
^on  was  presented  In  State  ex  rel.  Osborne. 
Tremper  &  Co.  v.  Nichols  (T\'ash.)  80  Pac. 
462,  and  we  there  held  that  the  Secretary  of 
State  was  under  no  duty  to  file  articles  not 
entitled  to  be  filed,  and  that  this  court  will 
not  compel  him  to  do  a  vain  or  illegal  act 

The  writ  Is  therefore  denied. 

DUNBAR,  RUDKIN.  FULLERTON,  HAD- 
LEY,  CROW,  and  BOOT,  JJ,,  concur. 


STATE  T.  WHITE. 

{Supreme  Court  of  Washington.   Oct.  SO,  3005.) 

1.  Criminal  Law— -Appeal— Statutory  Pro- 
visions -T-  NONCOllI'LIANCIi  —  RELIBF  BT 
Coi-BT. 

Though  the  right  of  appeal  in  a  criminal 
csHe  is  guarantied  by  the  Constitution,  the  pro- 
cedure on  appenl  is  statutory,  and  the  Supreme 
Court  cannot  grant  relief  against  a  failure  to 
comply  with  tiie  mandatory  provisions  of  the 
statutes  governing  appeals. 

2.  Same— Bill  op  Exceptions  or  Statement 
OF  Facts — Extension  of  Time  to  Kile — 

ACTHORITT  of  CoURT. 

The  court  has  no  authority  to  extend  tbe 
time  beyond  that  fixed  by  the  statute  for  filing 
and  serving  a  bill  of  exceptions  or  statement  (A 
facts  ID  a  criminal  case. 

3.  Same  — Absbkcb  of  Erbob  in  Recobd  — 

Effkct. 

Where  there  is  no  error  in  the  record  on 
appeal  in  a  criminal  case,  and  there  is  no  bill 
of  exceptions  or  statement  of  facts,  and  the 
same  cannot  be  supplied,  the  appeal  must  be 
dismissed  and  Judgment  affirmed. 

Appeal  from  Superior  Court  King  County  i 
Arthur  E.  Grlffln,  Judge. 

William  White  was  convicted  of  murder  in 
tbe  first  degree,  and  be  appeals.  Dismissed. 

William  O'Connor  and  A.  A.  Booth,  for 
appellant  Kenneth  Madiintosli,  for  tbe 
Statft 

RUDKIN.  3.  Tbe  defendant  was  Informed 
against  in  the  court  below  for  the  crime  of 
murder  in  the  first  degree,  and  upon  his  trial 
the  Jury  returned  a  verdict  of  guilty  as  char- 
ged. Final  Judgment  was  ratered  on  the 
17th  day  of  Marcb,  1905,  and  on  the  same  day 
the  defendant  gave  notice  of  appeal  to  tbis 
court.  On  the  16th  day  of  June,  1905,  the 
appellant  made  application  to  tbe  court  be- 
low for  an  order  extending  the  time  in  which 
to  appeal  from  the  Judgment  for  a  period 
of  30  days,  for  the  reason  that  he  bad  not  the 
necessary  means  to  procure  a  transcript  of 
the  record  on  appeal.  This  application  was 
supported  by  two  affldavfts.  In  the  first  tbe 
api>ellant  averred  that  he  had  been  unable  to 
procure  a  transcript  of  the  record  by  reason 
of  his  poverty,  but,  if  an  extension  of  80  days 
were  granted,  be  would  be  able  to  procure 
the  necessary  funds  to  perfect  his  appeal. 
In  tbe  second  be  averred  that  he  was  without 
means  to  procure  a  transcript  of  tbe  stenog- 
rapher's notes  of  the  testimony  taken  at  the 
trial,  in  order  that  he  might  prepare  and 
serve  a  proposed  stat^nent  of  facts  or  bill  of 
exc«ptIons,  and  asked  that  the  court  require 
the  stenographer  to  furnish  tbe  same  at  pub- 
lic exiwnse.  These  applications  were  denied 
by  tbe  court  on  the  same  day.  On  tbe  IMh 
day  of  August,  1905,  tbe  state  filed  a  short 
record  here,  and  moved  to  dismiss  the  ap- 
peal, for  tbe  reasons  that  no  statement  of 
facts  or  bill  of  excepticms  had  been  filed  or 
served,  that  no  transcript  of  the  record  on  ap- 
peal bad  been  fllol  In  tbe  court  below  or  In 
this  court  and  that  no  briefs  on  appeal  bad 
been  filed  or  served.  The  appellant  appeared 
at  the  bearing  of  this  motion,  and  Sled  a 
counter  application  for  a  writ  of  mandamuF 
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dlrecttsff  the  «nirt  below,  In  effect,  to  grant 
the  application  which  it  had  theretofore  de- 
nied as  above  stated.  By  consent  of  parties, 
both  motions  w^e  heard  together.  We  will 
first  considOT  the  aM>licatlon  for  the  writ  of 
mandate. 

It  will  be  seen  from  the  foregoing  statement 
that  the  application  made  to  the  conrt  below 
was,  first,  for  an  order  extending  the  time 
In  whi<^  to  prosecute  an  appeal  for  the  peri- 
od of  SO  days,  and,  second,  for  an  order  re- 
qolring  the  stenographer  to  furnish  a  pro- 
posed statement  of  facts  or  bill  o£  exceptions 
at  public  expense.  In  support  of  his  applica- 
ttoa  for  the  writ;  the  appellant  earnestly  in- 
sists  that  be  has  a  constitutional  right  to  ap- 
peal from  the  Judgment  against  btm,  and  that 
sneh  right  cannot  be  impaired  or  forfeited  by 
reason  of  his  poverty.  The  right  of  appeal 
In  sneh  cases  is  no  doubt  guarantied  by  the 
Conatltntfon ;  but  the  procedure  on  appeal  Is 
entirely  statutory,  and  this  court  is  powerless 
to  grant  relief  against  a  failure  to  ecmiply 
with  the  mandatory  requirements  of  the  stat* 
ntes  gov^tng  appeals.  Two  of  these  man- 
datory requirements  are  that  as  appeal 
from  a  final  judgment  must  be  taken  within 
90  days  from  the  date  of  rwdltlon,  and  that 
the  time  for  filing  and  eearviag  a  pn^posed 
statement  of  focts  or  bill  of  exceptions  can- 
not be  extended  beyond  90  days  from  the  en- 
try of  the  judgmrat  or  order  appealed  from. 
State  T.  Beaton,  26  Wash.  306,  66  Pac:  887, 
and  cases  cited.  The  ai^Ucatlon  presented 
to  the  conrt  below  was  styled  "an  application 
to  extend  the  time  in  wbldti  to  take  an  ap- 
peal.** Such  rdlef  the  court  was  powerleas 
to  grant  If  It  were  Intended  as  an  appli- 
cation for  an  extmaion  of  the  time  for  fil- 
ing and  serving  a  bill  of  exxseptixma  or  state- 
ment of  facts,  the  court  was  equally  power- 
less, as  the  application  was  not  made  until 
the  nlnetletii  day  after  the  rendition  of  the 
final  jodgmoit  It  would  have  been  futile 
for  the  court  below  to  require  the  state  to 
furnish  a  proposed  statement  of  facta  to 
be  filed  more  than  90  days  after  the  oitry 
of  the  judgment  appealed  from,  and  it  would 
be  equally  futile  for  this  court  to  make  such 
an  ord^  now.  We  ue  not  called  upon  to 
decide  whether  a  court  Should  compel  the 
state  to  furnish  a  statement  of  facts  cm  ap- 
peal in  any  case  or  undor  any  circumstances. 
The  appllcatloa  for  the  writ  is  tbwefore  de- 
nied. 

This  court  would  not  dlsmin  an  appeal  in 
a  capital  case  for  failure  to  file  a  transcript 
or  serve  briete,  where  the  omission  could  be 
aut^lled;  but  It  is  conceded  that  there  Is 
no  error  in  the  record  subject  to  review  i^. 
this  conrt  in  the  absence  of  a  bill  of  excep' 
tlons  or  statement  of  facts,  and  such  omis- 
sion cannot  be  supplied  at  this  time.  The 
motion  to  dismiss  and  affirm  must  therefore 
be  granted,  and  It  Is  so  or^red. 

MOUNT.  O.  T.,  and  DUNBAR,  CROW, 
FUIiLERTON,  HADLSY,  and  BOOT,  J3^ 
concur. 


BENNETTT  v.  SUPRBSfE  TENT  OF 
KNIGHTS  OF  MACCABEES  OF 
THE  WORLD. 

(Supreme  Court  of  WaafaiiiKton.  Oct  81. 

1005.) 

1.  Pbocess— SRBncB  Bt  Hail. 

Under  Ballinger's  Ann.  Codes  ft  St.  f  4S93, 
providicr  that  certain  sectiODs  of  the  Code, 
authorizing  service  of  notices  and  other  papers 
by  mail,  do  not  apply  to  service  of  a  sumukons 
or  other  process,  or  of  any  paper  to  bring  a 
party  Into  contempt,  personal  aervfee  of  sum- 
mons cannot  be  made  by  mail. 
9L  Insubanck — Pbocesb  —  Sebviox — Watvkb 
BY  State  8uFEBiHTEin»iTT. 

The  appointmeut  of  the  State  Superintend- 
ent of  Insurance  as  the  attorn^  of  a  nonresi- 
dent insurance  company  for  the  purpose  of  re- 
ceiving service  of  process,  as  required  by  Laws 
1901.  p.  300,  c  174,  i  6,  does  not  auUunW  him 
to  accept  service  or  waive  personal  aervloe  of 

8.  Saue — Seevice  of  Deputt. 

Where  a  Donreaidmt  insurance  company 
appoints  the  Commissioner  of  Insurance  and  his 
successors  in  office  its  attorn^,  on  whom  mo- 
cess  against  It  may  be  served,  as  required  by 
Laws  1901.  p.  360,  c.  174,  8  C,  the  IiiBurance 
Commissioner  derives  bis  authority,  not  from 
the  section,  but  from  the  power  of  appoint- 
ment ;  and  hume  service  cannot  be  made  on  his 
deputy. 

[Ed.  Note.— For  cases  In  pointy  sse  voL  28, 
Cent.  Dig.  Insurance  f  33.] 

4.  Same — Nonci  or  Acnoir. 

Where  summoos  was  not  legally  served  on 
the  Insurance  Commissioner,  as  the  attorney 
on  whom  service  might  be  made  In  an  action 
against  a  nonresident  insurance  company,  it 
was  immaterial  that  the  defendant  had  actual 
notice  of  the  commencement  of  the  action. 
6.  ArraABANCB — Sebvick  of  Pbocesb — Waiveb. 

A  par^  does  not  waive  the  question  of 
jurisdiction  or  validate  a  void  judgment  by  a 
general  appearance  In  support  of  a  motion  to 
set  the  Judgment  aside  because  of  want  of  serv- 
ice. 

[Ed.  Note.— For  cases  In  point  see  vcd.  3, 
Cent  Dig.  Appearance,  1 106.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;  Thad  Huston,  Judge. 

Action  by  Nellie  Bennett  againet  the  Su- 
preme Tent  of  the  Knights  of  the  Maccabees 
of  the  World.  From  an  order  denying  a 
motion  to  vacate  a  default  Judgment,  de- 
fendant appeals.  Reversed. 

A.  It  Tltlow  and  Jesse  Thomas,  for  appel- 
lant H.  W.  Lueders  and  John  a  Stalleup, 
for  respondent 

RUDKIN,  J.  The  defendant  is  a  benefit 
assodatlon,  organised  and  existing  under 
the  laws  of  the  state  of  Michigan  and  having 
its  principal  ofilce  in  that  state.  This  action 
was  brought  to  recover  the  amount  of  a  bene- 
fit certificate  Issued  by  the  association  to  one 
Ruel  F.  Bennett  and  made  payable  to  the 
plaintiff  as  his  widow  In  the  event  of  his 
death.  Judgment  was  rendered  by  default 
against  the  defendant  on  the  4tb  day  of 
March,  1905,  and  on  the  6th  day  of  March, 
1905,  the  defendant  moved  to  vacate  tiie 
Judgment  and  for  leave  to  answer  on  the 
following  grounds:  <1)  Inadvertence,  sur- 
prise, apd  excusable  neglect;  ^  icregnlarU 
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ty  In  obtaining  the  Jndgment ;  and  (3)  want 
of  Jorisdlctlon  over  the  person  of  the  defend- 
ant. The  motion  was  denied,  and  this  appeal 
Is  prosecnted  from  the  final  Judgment  and 
from  the  order  denying  the  motion  to  vacate. 

Before  passing  to  the  merits,  the  respond- 
ent moTes  to  strike  the  statement  of  facts, 
for  the  reason  that  no  notice  of  the  filing 
and  service  of  the  proposed  statement  was 
ever  served  on  the  respondent  or  her  attor- 
ney.  The  statute  provides  (Balllnger's  Ann. 
Codes  &  Bt.  S  5058)  that  the  proposed  state- 
ment of  facta  shall  be  filed  and  a  copy  there- 
of served  on  the  adverse  party,  and  also 
that  notice  of  the  filing  of  the  proposed  state- 
ment Bfaall  be  served  on  all  other  parties  who 
have  appeared  In  the  action.  The  respond- 
ent here  was  the  adverse  party,  upon  whom 
a  copy  of  the  proposed  statement  was  served ; 
and  the  law  does  not  provide  that  she  shall 
have  other  or  further  notice  of  the  filing. 
Notice  of  the  filing  Is  only  required  to  be 
served  on  such  parties  as  are  not  served  with 
a  copy  of  the  statement  The  motion  to 
strike  is  denied. 

Had  the  court  jturlsdlctlon  of  the  person 
of  the  appellant  at  the  time  of  the  rendition 
of  the  Judgment  appealed  from?  The  facts 
In  relation  to  the  service  of  the  summons  are 
these:  It  appears  from  the  affidavits  filed 
in  support  of  the  motion  to  vacate,  and  in- 
ferentlally  from  the  proof  of  service  itself, 
that  two  copies  of  the  Bummons  and  com- 
plaint were  forwarded  by  mall  to  the  Com- 
missioner of  Insurance  of  this  state  at  his 
office  In  Olympla.  One  of  these  copies  was 
thereafter  returned  to  the  attorneys  for  the 
reqEK>ndent  by  the  deputy  insurance  commis- 
doner,  with  the  following  Indorsement  there- 
on: "I  hereby  certify  that  on  this  10th  day 
of  February,  A.  D.  1905,  I  received  at  my 
office  in  Olympla  a  copy  of  the  complaint 
and  a  copy  of  the  summons  in  the  case  of 
'Nellie  Bennett  v.  The  Supreme  Tent  of  the 
Knights  of  the  Maccabees  of  the  World.' 
That  said  copies  are  exact  duplicates  of  the 
foregoing  copy  of  summons  and  complaint 
[Signed]  Sam  H.  Nichols,  Insurance  Com- 
missioner, by  J.  H.  Schlvely,  Deputy  Ins. 
Oom'r."  The  respondent  sought  to  acquire 
Jurisdiction  over  the  person  of  the  appellant 
in  this  manner,  by  virtue  of  section  6  of  the 
act  of  March  18,  1901.  Laws  1901,  p.  360, 
c.  174.  This  section  provides  that  each  as- 
sociation, such  as  the  appellant,  admitted  to 
do  business  in  this  state,  and  not  having  its 
principal  office  with'ln  the  state,  and  not  be- 
ing organized  under  the  laws  of  the  state, 
"shall  appoint  in  writing,  the  Commissioner 
of  Insurance  and  bis  successors  in  office  to 
be  its  true  and  lawful  attorney,  upon  whom 
all  lawful  process  in  any  action  or  proceed- 
ing against  it  must  be  served,  and  in  such 
writing  shall  agree  that  any  lawful  process 
against  It  which  Is  served  on  said  attorney, 
shall  be  of  the  same  legal  force  and  validity 
88  if  served  upon  the  association,  and  that 
the  authority  shall  continue  in  force  so  long 


as  any  IlablU^  remains  outstanding  In  this 
state."  The  appellant  claims  that  the  serv- 
ice of  summons  in  question  was  void  for  the 
following  reasons:  (1)  Because  the  alleged 
service  was  by  mall;  (2)  because  the  stat- 
utory agent  cannot  accept  admit,  or  walva 
service;  (3)  because  service  cannot  be  made 
on  the  deputy  of  the  statutory  agent;  and 
(4)  because  there  is  no  competent  proof  of 
the  appointment  of  the  commissioner  of  in- 
surance as  statutory  agent  In  the  manner  re- 
quired by  the  above  act 

Personal  service  of  summons  cannot  be 
made  by  mail  in  this  state.  The  statute  not 
only  falls  to  authorize  It  but  by  implication 
forbids  It.  Section  4893,  Balllnger's  Ann, 
Codes  &  St.  expressly  provides  that  certain 
sections  of  the  Code,  authortzlng  the  serv- 
ice of  notices  and  other  papers  by  mall, 
do  not  apply  to  the  service  of  a  summons  or 
other  process,  or  of  any  paper  to  bring  a 
party  into  contempt  See,  Savings  Bank  of 
St.  Paul  V.  Authler  (Minn.)  53  N.  W.  812,  18 
L.  B.  A.  498,  where  the  statutes  under  con- 
sideration are  Identical  with  our  own.  Cau 
the  statutory  agent  admit  or  waive  service 
of  summons?  The  agency  created  by  the 
act  in  question,  and  by  the  commission  pro- 
vided for  therein,  is  a  passive  agency.  To 
hold  that  such  agent  can  admit  or  waive 
service  of  summons,  where  no  service  baa 
been  In  fact  made,  Is  to  add  materially  to 
the  powers  conferred  upon  bim  by  the  stat- 
ute and  by  his  warrant  of  attorney.  The  in- 
surance laws  of  New  York  are  similar  to 
our  own  on  the  question  under  consideration. 
In  the  case  of  Farmer  v.  National  Life  Ass'n 
of  Hartford,  Conn.  (C.  C.)  50  Fed.  829.  the 
Superintendent  of  Insurance,  who  was  the 
statutory  agent  in  that  state,  formally  admit- 
ted service  of  a  summons  and  complaint; 
which  he  had  received  through  the  mail,  as 
In  this  case.  The  court  held,  without  an 
opinion,  that  such  service  was  void.  The 
syllabus  of  the  case  is  as  follows :  "The 
appointment  of  the  State  Superintendent  of 
Insurance  as  the  attorney  of  a  nonresident 
Insurance  company  for  the  purpose  of  re- 
ceiving service  of  process,  as  required  by 
Laws  N.  Y.  3884,  p.  420,  c.  346,  {  1,  does  not 
authorize  him  to  accept  service  by  mall,  and 
such  service  Is  void."  See,  also,  New  River 
Mineral  Co.  T.  Seeley,  120  Fed.  193.  66  C  G. 
A,  505. 

Nor  In  our  opinion  can  the  service  be  made 
on  the  deputy  Insurance  commissioner.  It 
was  so  held  In  the  case  of  Lonkey  v,  Keyes 
S.  M.  Co.,  21  Nev.  312,  31  Pac.  57,  17  L.  R.  A. 
3ul.  The  process  Is  not  served  on  the  Insur- 
ance Commissioner  by  virtue  of  bis  office, 
nor  does  he  derive  bis  authority  to  bind 
the  association  from  his  office  or  from  the 
laws  of  this  state.  His  entire  authority 
cornea  from  the  commission  executed  by  the 
association,  and  the  donee  of  the  power  in 
that  instrument  Is  the  Insurance  Commission- 
er and  bis  successors  In  office.  We  do  not 
think  that  such  a  commission  confers  any 
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autliority  on  the  deputy  of  tlie  Insurance 
Commissioner.  The  deputy  may  represent 
and  act  for  his  principal  in  all  things  apper- 
taining to  his  office,  but  In  our  opinion  tills 
is  not  an  official  act.  In  State  v.  Payne,  6 
Wash.  563.  34  Pac.  317,  this  court  held  that 
a  statute  designating  the  sheriff  as  one  of 
the  jury  commissioners  did  not  empower  hia 
deputy  to  act.  In  that  case  the  court  said : 
"We  apprehend,  however,  that  the  duties 
and  powers  of  deputy  sheriffs  mentioned  in 
section  80  are  such  only  as  are  usually  In- 
cident to  the  office  of  sheriff,  and  are  to  he 
performed  by  him  in  his  official  capacity  as 
sheriff,  and  do  not  include  the  execution  of 
duties  which  are  unofficial  in  character,  and 
which  may  by  law  be  performed  as  well 
by  any  other  county  officer  who  may  be 
properly  requested  to  perform  them.  The 
sheriff  is  designated  by  the  Legislature  to 
perform,  or  assist  In  performing,  the  Im- 
portant duty  of  drawing  the  names  of  those 
who  shall  act  as  jurors,  not  because  he  ts 
sheriff,  but  because  he  Is  deemed  a  proper 
person  to  execute  a  trust  which  must  be 
confided  to  some  one  to  perform."  We  think 
the  same  rule  applies  here.  For  these  rea- 
sons we  are  of  opinion  that  there  was  no 
service  of  the  summons  in  this  case,  and 
no  valid  waiver  or  admission  of  service. 
Ther«  was  no  appearance  by  the  appellant, 
and  the  court  was,  therefore,  without  Juris- 
diction to  render  a  Judgment  against  It.  We 
do  not  deem  It  necessary  to  consider  or 
decide  the  formal  sufficiency  of  the  admis- 
sion of  service  as  above  set  forth,  or  the 
competency  of  the  proof  as  to  the  appoint- 
ment of  the  statutory  agent. 

The  respondent,  on  the  other  hand,  con- 
tends that  the  appellant  had  at  least  actual 
notice  of  the  commencement  of  the  action. 
We  cannot  concede  for  a  moment  that  a 
court  can  acquire  Jurisdiction  of  the  person 
in  that  way.  Osborne  v.  Columbia,  etc., 
Corporation,  9  Wash.  666,  38  Pac.  160. 

It  is  next  contended  that  the  appellant  ap- 
peared generally  In  Its  motion  to  vacate  the 
judgment,  and  cannot  now  raise  the  ques- 
tion of  Jurisdiction,  A  party  does  not  waive 
the  question  of  Jurisdiction  or  validate  a 
void  judgment  by  a  general  appearance  in 
support  of  a  motion  to  set  the  judgment 
aside.  Woodham  t.  Anderson,  82  Wash. 
500,  73  Pac.  536. 

It  is  further  contended  that  the  applica- 
tion to  set  the  judgment  aside  and  for  leave 
to  answer  does  not  disclose  a  meritorious 
defense.  The  authorities  generally  agree 
that  no  affidavit  of  merits  is  necessary  in 
support  of  an  application  to  set  aside  a  judg- 
ment which  is  void  for  want  of  Jurisdiction. 
15  Eney.  of  PI.  &  Pr.  p.  278,  and  cases  cited. 

For  the  foregoing  reasons  the  judgment 
1b  reversed,  and  the  cause  remanded,  with 
directions  to  set  aside  the  default  and  per- 
mit the  appellant  to  answer. 

MOUNT,  a  J.,  and  BOOT,  FUIiLBBTON, 
HADIjBT,  OBOW,  and  DUNBAB*  JJ.,  concur. 


DWTER  et  al.  v.  NOLAN. 
(Supreme  Court  of  Washington.   Nov.  7.  1005.) 

1.  DivoBCE— DECREE— Vacating— Death  of 
Successful  Party—Effect. 

A  decree  for  divorce  will  not,  after  the 
death  of  Che  successful  party,  be  set  aside  on 
tlie  application  of  ttie  defeated  party  on  the 
ground  ttiat  the  court  was  without  jurisdiction; 
the  action  being  personal,  and  the  death  of  one 
of  the  parties  eliminating  the  cODtroverqy. 

[Ed.  Note. — For  cases  In  point,  see  voL  17, 
CenL  Dig.  Divorce,  |  53a] 

2.  Samb— Right  of  Executobs. 

The  executor  of  a  decedent  who  died  after 
procuring  a  decree  for  divorce  has  no  authority 
to  consent  to  the  setting  aside  of  tlie  decree, 
Dor  to  represent  bim  In  a  proceeding  by  the  de- 
feated party  to  set  it  aside. 

3.  Pbocess— JuBisnicTioN  or  the  Pkbsoh. 

The  inherent  jurisdiction  of  a  court  does 
not  authorize  it  to  adjudicate  the  rights  of 
litigants  without  notice,  actual  or  coDitructive. 

[Ed.  Note^— -For  cases  in  pi^nt,  flee  vol.  40, 
Cent  Dig.  Process,  I  4.] 

4.  Judgment— Vacation— Jdrisdiction  or 
Pabties. 

Under  Pierce's  Code,  S  362  (Ballinger's 
Ann.  Codes  &  St.  {  4886a),  providing  tlmt. 
when  a  party  to  an  action  hae  appeared  there- 
in, he  shall  be  entitled  to  at  least  three  days' 
notice  of  any  motion,  etc.,  a  court  cannot  va- 
cate a  void  judgment  for  the  puriKwe  of  cleao- 
mg  its  records  thereof,  without  having  jnriiu 
diction  of  the  parties;  tiiey  having  a  right  to 
be  heard  on  the  question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  SXi, 
Cent.  Dig.  Judgment,  S  747.] 

Appeal  from  Superior  Court,  KtDg  County ; 
A.  W.  Frater,  Judge. 

Action  by  John  M.  Nolan  against  Elisabeth 
Nolan.  There  was  a  jodgmoit  for  plaintiff, 
and  ^fendant  sought  to  hare  the  same  set 
aside.  Dennis  Dwyer  and  another,  executors 
of  John  M.  Nolan,  deceased,  were  substftoted 
as  plaintiffs.  From  a  judfi^eut  denying  the 
application,  defendant  appeals.  Affirmed. 

J.  W.  Langley  and  Robert  D.  Hamlin,  for 
appellant.  Boyle  &  Warburton,  for  respond- 
ents. 

DUNBAR,  J.  This  case  Is  appealed  from 
the  order  of  the  superior  court  of  King  coun- 
ty refusing  to  vacate  a  judgment  In  a  divorce 
case.  The  divorce  action  was  brought  by 
John  L.  Nolan,  and  the  decree  was  granted 
on  November  20,  1899.  On  April  6,  1905, 
the  appellant  appeared  in  this  action  by  mo- 
tion and  affidavits  In  support  of  the  same, 
and  sought  to  have  the  decree  of  November 
20,  1899,  set  aside  and  vacated.  The  plain- 
tiff, John  H.  Nolan,  having  died  In  January, 
1905,  bis  executors  were  substituted  as  par- 
ties plaintiff.  The  contention  of  the  appel- 
lant is  that  the  coml  acted  without  competent 
Jurisdiction  of  the  party  defendant  In  the 
divorce  proceeding,  and  that  the  judgment 
was  therefore  void.  We  will  not  rater  into 
an  Investigation  of  the  question  presented 
as  to  whether  or  not  the  service  In  the  di- 
vorce proceeding  was  sufficient  to  give  the 
conrt  Jurisdiction  of  the  person  of  the  de- 
fendant, for  the  reason  that  there  are  no 
pnver  parties  to  this  proceeding,  and  in  the 
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nature  of  things,  the  plaintiff  having  died, 
that  the  question  of  divorce  cannot  be  re- 
litigated.  It  will  not  be  gainsaid  that  an  ac- 
tion for  divorce  Is  a  purely  personal  action. 
Nothing  is  sought  to  be  affected  bnt  the  mar< 
ital  status  of  the  husband  and  wife.  The 
distribution  of  property  In  such  an  action  is 
Incidental,  and  It  Is  clearly  Incontestable  that 
upon  the  death  of  either  party,  whether  be- 
fore or  after  the  decree,  the  subject  of  the 
controversy  is  eliminated.  If  the  death  of 
the  plaintiff  in  this  case  had  occurred  before 
judgment,  it  wUl  not  be  urged  that  there 
could  have  been  a  substitution  of  his  execu- 
tors to  represent  him  in  the  prosecution  of 
the  case.  Such  a  proposition,  for  manifest 
reasons,  would  not  be  entertained  by  a  court 
for  a  moment  What  additional  authority 
or  power  did  they  have  to  represent  him  in 
the  same  case,  when  he  died  after  judgment? 
Mauiteatly  none.  They  cannot  stipulate  with 
reference  to  the  decree.  They  cannot  consent 
to  setting  aside  the  judgment.  There  is  no 
conceivable  particular  In  which  they  repre- 
sent the  deceased  or  the  heirs  with  refer- 
ence to  the  subject-matter  of  the  action  In 
the  slightest  degree.  The  very  nature  of  the 
action  renders  this  Impossible.  In  the  light 
of  this  fact,  a  service  upon  them  of  a  motion 
to  vacate  the  judgment  is  farcical,  and  the 
case  proceeded.  If  It  proceeded  at  all.  without 
notice  and  on  a  purely  ex  parte  basis. 

An  argument  of  necessity  Is  presented  by 
the  appellant  to  the  effect  that  it  is  Impos- 
sible, In  view  of  the  death  of  the  plaintiff, 
to  get  service  on  any  one  else.  But  this 
argument  defeats  Itself,  for,  if  there  is  any- 
thing which  Is  the  subject  litigation,  there 
must  of  necessity  be  some  one  who  is  Interest- 
ed In  that  thing  and  represents  it,  and  upon 
whom  service  can  be  made.  If  there  is  no 
such  thing,  it  is  equally  plain  that  there 
Is  no  subject  of  legal  controversy.  Some- 
thing has  been  said  of  the  Inherent  jurisdic- 
tion of  the  court  to  set  aside  void  decrees. 
Inherent  jurisdiction  Is  no  more  potent  than 
jurisdiction  that  Is  conferred  by  statute,  and 
It  Is  as  much  prescribed  by  orderly  methods. 
It  Is  not  a  loose,  arbitrary,  and  unlicensed 
Jurisdiction  that  the  court  can  exercise  with- 
out restraint,  untrammeled  by  the  observance 
of  the  methods  prescribed  by  law,  but  It  Is 
simply  Jurisdiction,  and  no  more.  In  fact, 
the  court  should  be  more  careful,  if  any 
distinction  is  to  be  made.  In  the  exercise  of 
jurisdiction  which  is  evolved  from  the  deci- 
sions of  courts,  and  therefore  In  a  measure 
self-assumed,  than  In  the  exercise  of  Juris- 
diction that  Is  conferred  by  the  law-making 
power.  But  there  is  no  jurisdiction  In 
courts.  Inherent  or  otherwise,  to  adjudicate 
the  rights  of  litigants  without  notice,  actual 
or  constructive.  It  is  suggested  that,  If  the 
court  upon  an  examination  flnds  that  the 
judgment  was  void  for  want  of  service,  it 
will  vacate  the  Judgment  for  the  purpose  of 
clearing  its  records  of  void  judgments.  But 
the  parties  to  an  action  have  as  much  rlglit 
to  be  heard  upon  that  question  as  on  any 


other.  Our  statute  provides  (Pierce's  Code, 
i  362;  Balllnger's  Ann.  Codes  &  St  I  4886a) 
that,  when  a  party  to  an  action  has  api>eared 
In  the  same,  be  should  be  entitled  to  at  least 
three  days*  notice  of  any  trial,  hearing,  mo- 
tion, application,  sale,  or  proceeding  therein, 
etc.  If  this  court  should  enter  a  judgment  of 
vacation  without  having  jurisdiction  of  the 
parties  to  the  judgment  it  would  be  guilty  of 
the  same  illegal  action  with  which  the  lower 
court  is  chained.  So  far  as  the  property 
rights  are  concerned,  if  there  are  any,  if 
the  judgment  is  void,  bu<^  rights  are  in  no 
way  affected  by  it  and  all  the  avenues  are 
open  for  the  determination  of  sudk  rights, 
where  the  parties  affected  can  all  be  heard. 
The  judgment  Is  affirmed. 

MOUNT.  0.  J.,  and  ROOT,  RUDKIX,  HAI>- 
LEY,  and  CROW,  JJ.,  concur.  FULLER- 
TON,  J.,  concurs  in  the  result. 


CITY  or  SEATTLE  t.  HINCKLEY.  ' 
(Supreme  Court  of  Washlngtim.  Nov.  13, 1906.) 

1.  MVKICIPAL   COBPOUTIOSS  —  PbOTCCIION 
AGAIKBT    FntE  —  CONSTBnCTION    OV  OBDI- 

NANCE. 

A  municipal  ordinance,  requiring  all  hotels, 
office  buildings,  etc.,  more  tlmn  ttiree  stories 
Id  height  to  have  fireproof  stairways  leading 
from  tbe  ends  of  each  main  hallway  on  the 
outside  of  the  building,  and  providing  that  any 
owner,  etc.,  who  shall  construct,  alter,  or  re- 
pair a  building;  in  violation  of  the  ordinance, 
or  who  shall  violate  any  provision  thereof,  shall 
be  subject  to  a  fine,  applieg  to  all  buildings  of 
the  classes  specified,  whether  erected  before  or 
after  the  passage  of  the  ordinance,  and  notwith- 
standing the  existence  on  buildings  previously 
coOEtructed  of  fire  escapes  built  in  compliance 
with  the  then  existing  ordinances. 

2.  ConSTlTDTIOSAL  LaW— VESTED  RlGUTS. 

A  mnnicipal  ordinance,  requiring  all  bnild- 
ings  of  certain  classes,  whether  erected  prior 
or  subsequent  to  the  passage  of  the  ordinance, 
to  be  equipped  with  a  specified  kind  of  fire 
escape.  Is  not  unconstitutional  or  in 'violation 
of  vested  rights  as  to  the  owner  of  a  building 

Sreviously  erected,  who  Iiad  complied  with  the 
re  escape  ordinance  in  force  at  the  time  hia 
building  was  built 

Appeal  from  Superior  Court,  King  County; 
A.  E.  GrifHn,  Judge. 

Criminal  action  by  tbe  dty  of  Seattle 
a^Inst  T.  D.  Hinckley.  From  a  Judgment 
of  acquittal  rendered  by  the  superior  court 
on  appeal  from  the  police  court,  the  city 
appeals.  Reversed. 

Ellis  De  Bruler,  for  appellant.  Fred  H. 
Peterson  and  H.  C.  Force,  for  respondent 

DUNBAR,  J.  The  city  of  Seattle,  appel- 
lant In  tills  case.  Instituted  a  criminal  action 
against  the  defendant  and  respondent  for 
the  violation  of  a  certain  ordinance  of  the 
said  city  of  Seattle.  The  respondent  was 
tried  and  convicted  in  a  police  court,  and 
fined  in  the  sum  of  $50.  Upon  appeal  to  the 
superior  court  the  case  being  submitted 
upon  a  statement  of  facts,  the  respondent 
was  acquitted.  The  essential  part  of  the 
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ordinance,  tbe  violation  of  which  la  charged, 
la  as  follows:  "That  all  hotela.  office  build- 
IngB,  factoriea,  tenements,  and  lodging 
bouses  more  than  three  stories  In  height 
shall  have  at  the  ends  of  each  main  hallway* 
on  outside  of  building,  a  flrei»oof  stairway 
leading  from  within  nine  feet  of  the  grade 
line  of  the  street  or  alley  to  top  of  roof.'* 
Then  follows  a  more  minute  description  of 
the  fire  escape  reqalred.  Section  126  is 
as  follows:  "That  any  owner,  builder,  con- 
tractor, or  other  person  who  shall  construct, 
niter,  repair,  or  cause  to  be  constructed, 
altered,  or  repaired,  and  any  architect  hav- 
ing charge  of  the  same,  who  shall  permit 
to  be  constructed,  altered,  or  repaired  any 
buildliur  or  other  stmctnre  in  violation  of  any 
provision  of  this  ordinance,  or  who  shall 
violate  any  provision  thereof,  unless  other 
penalty  for  such  violation  be  provided  here- 
in, shall  be  atihlect  to  a  fine,"  etc  The 
statement  of  facts  upon  which  the  case  was 
submitted  showed  that  tbe  respondent  was 
the  owner  of  a  fonr«tory  brick  bnildinff 
described  in  the  complaint;  that  it  was  being 
used  for  office  purposes,  and  located  In  the 
city  of  Seattle.  It  Is  admitted  that  respond- 
ent refused  to  erect  and  plac«  at  tbe  ncnth 
end  of  the  main  hallway  of  the  said  bnild- 
Ing,  as  required  by  ordinance,  tbe  fire  ea- 
tnpe  required  by  said  ordinance.  It  was  al- 
so admitted  that  in  the  year  189S  he  bad 
erected  on  the  north  aide  of  said  bnlldlng, 
being  at  the  north  end  of  tte  main  hallway 
described  In  the  complaint,  a  Are  escape, 
which  was  then  erected  under  tbe  super- 
vision and  direction  of  the  fire  chief  of  the 
said  city  of  Seattle,  and  in  compHance  with 
the  ordinances  then  r^nilatlng  fire  escapes; 
that  the  fire  escape  which  he  had  erected 
was  at  the  time  of  Its  construction  a  good 
and  suffldent  Are  escape,  and  that  it  was  in 
practically  the  same  condition  as  when  the 
same  was  erected;  but  that  said  fire  escape 
and  appurtenances  do  not  eon^ly  with  the 
ordinance  of  the  city  above  mentioned. 
It  was  also  admitted  that  said  fire  escape, 
together  with  said  platform  and  appurte- 
nances, ia  soand  and  serviceable,  and  fit  for 
use,  but  that  the  same  Is  not  as  serviceable, 
and  not  as  convenient,  and  not  as  safe  as 
the  iron  stairways  provided  for  under  said 
ordinance. 

The  contention  of  the  respondent  is  that 
the  ordinance  was  not  retrospective  in  its 
scope,  and  that  the  city  council  did  not 
Intend  tn  its  passage  that  houses  erected 
before  the  passage  of  the  ordinance  should 
be  subject  to  its  provisions;  that  It  was 
not  toteud^  to  interfere  with  fire  escapes 
then  existing,  and  that,  If  such  ordinance 
should  be  80  construed.  It  would  be  uncon- 
stitntltmal,  as  delving  respondent  of 
existing  rights.  The  trial  court  took  this 
view,  and  the  respondent  was  acquitted  and 
discharged  from  custody.  We  think  the 
court  erred  in  its  construction  of  this  onll- 
nanc&  It  may  be  conceded  that  the  f  unda- 
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mental  rule  of  constmetlon  of  statutes  la 
that  they  shall  not  be  construed  to  be  retro- 
spective unless  the  retrospective  Intention 
Is  expressed  or  can  be  plainly  gathered  from 
the  provisions  of  the  act  But  it  seems  to 
us  that  the  language  of  this  ordinance  Is 
plain  and  unequivocal.  When  it  la  said  that 
all  hotels,  office  buildings,  factories,  tene- 
ments, and  lodging  houses  more  than  three 
stories  in  height  shall  have  a  certain  de- 
scribed fire  escape,  it  seems  to  us  It  was  the 
plain  intention  of  the  city  council  that  all 
buildings  described  should  have  such  appur- 
tenances, and  that,  if  it  had  been  tbe  inten- 
tion to  except  any  buildings  from  its  provi- 
sions, such  exception  would  have  been  ex- 
pressed. The  language  is  as  broad  and 
comprehensive  as  could  well  have  been  used. 
In  reason,  too.  It  would  seem  that  if  the  city 
council,  from,  observation  or  investigation, 
had  determined  that  a  certain  character  of 
fire  escape  was  necessary  for  the  preserva- 
tion of  pe<qile  inhabiting  certain  classes  of 
houses,  it  would  be  as  Important  In  the  inter- 
est of  the  safety  of  the  hihabltants  of  such 
houses  to  apply  the  rule  to  houses  already 
built  as  to  those  thereaftw  built  There 
can  be  no  doubt  as  to  the  constitutionality 
of  tills  act  under  this  construction. 

And  there  is  no  merit  In  the  contention 
that  the  respondent  had  any  Inherent  or 
vested  right  because  he  had  compiled  with 
the  law  existing  at  the  time  he  built  There 
Is  no  such  thing  as  an  inherent  or  vested 
right  to  imperil  the  health  or  impair  the 
safety  of  the  community.  But  to  be  pro- 
tected against  such  Impairment  or  Imperil- 
ment,  Is  the  universally  recognized  right  of 
the  community  in  all  ctvUlaed  governments; 
a  protection  which  the  government  not  only 
has  a  right  to  vouchsafe  to  the  citizens, 
but  wbich  It  Is  its  duty  to  extend  In  the 
exercise  of  Its  police  power.  When  the 
subject  of  legislation  la  a  proper  subject  of 
such  exercise,  as  in  this  case  It  undoubtedly 
is,  private  rights  are  always  held  subservient 
to  the  public  weal,  and  the  Leglslatore  must 
be  the  Judge  of  the  proprie^  or  extent  of  the 
remedy.  The  object  of  this  ordinance  was 
to  protect  persons  from  fire;  and,  while  It 
is  agreed  that  the  Are  escape  already  exist- 
ing was  in  working  wder.  It  is  also  stipulated 
that  it  was  not  as  convenient  or  safe  for 
nse  as  the  stairway  provided  for  by  the 
ordinance.  The  people  have  a  right  to  tbe 
safest  method  that  can  be  found  and  de- 
termined by  the  Legislature.  Omdltlona 
in  cities  in  relation  to  buildings  are  con- 
stantly changing.  Dangers  from  fire  are  in- 
creasing by  reason  of  the  change  in  the  con- 
struction of  buildings,  and  for  many  other 
reasons  which  might  be  conceived.  In  ad- 
dition to  thla,  mechanical  science  is  making 
known  safeguards,  aj^aratus,  and  methods 
of  extlngoiBhing  fires  which  were  not  known 
before.  Tbeatws  and  other  public  buildings 
are  built  with  certain  kinds  and  characters 
of  fire  escapes,  which  in  emergencies  are 
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foimd  to  be  faiiKT  and  not  the  beat  that 
could  be  used.  It  woald  be  a  sad  commen- 
tary ou  the  law,  if  moDlclpalltles  were  pow- 
erless to  compel  the  adoption  of  the  best 
methods  for  protecting  life  In  siieb  cases 
simply  because  the  confessedly  faulty  meth- 
od In  use  was  the  method  provided  by  law 
at  the  time  of  Its  construction.  The  chan- 
ging of  fire  escapes  Is  only  an  Incident  in  the 
expense  of  the  construction  or  repair  of  a 
building. 

The  same  reason  that  Impelled  the  court 
In  City  of  Buffalo  t.  Chadeayne  (N.  T.)  31 
N.  E.  443.  to  hold  that  the  ordinance  in  that 
«ase  applied  only  to  buildings  thereafter 
to  be  constructed  would  not  apply  here. 
There  the  question  came  up  on  an  ordinance 
preventing  the  erection  of  wooden  houses 
-within  certain  fire  limits.  At  the  time  the 
houses  were  built  or  partly  bnllt  they  were 
built  nnder  the  sanction  of  the  authorities, 
and,  after  the  work  had  been  partly  accom- 
plished and  the  contracts  let,  the  fire  limits 
were  changed,  and  the  court  very  properly 
held  that  the  charter  authorising  the  mak- 
ing of  ordinances  by  the  common  council 
'**to  prescribe  the  limits  wlttiin  which  wood- 
«n  bnlldlngs  shall  not  be  erected"  pertained 
to  the  future,  and  that  an  ordinance  made 
thereunder,  prohibiting,  without  the  coon- 
■cU'i  permission,  the  erection  of  "any  build- 
ing constructed  In  whole  or  In  part  of  wood 
within  cwtaln  limits,  referred  to  buildings 
Id  be  erected  in  the  fntnre,  and  not  to  bnlld- 
ings  In  existence  and  wected  by  soeh  per- 
mission." Howerer,  ttils  question  was 
■squarely  decided  In  Commonwealth  t.  Bob- 
«rt8, 16S  Uass.  281,  2D  N.  B.  522,  16  L.  B.  A. 
400,  a  sew^Ee  case^  where  It  was  held  that 
the  act  applied  to  houses  built  after  Hie  act 
-went  Into  operation,  as  well  as  those  having 
be«t  constructed  before.  -The  language  of 
that  act  was  as  ftrtlows:  "Shrery  building 
In  fbe  city  of  Boston  used  as  a  dwelling,  tene- 
ment or  lodging  house,  or  where  persoiu 
■are  employed,  shall  have  at  all  times  such 
nnmber  of  good  and  sufficient  wateivclgeets," 
■etc.;  and  the  court.  In  speaking  of  the  act 
aays:  "The  defendant  contends  that  the  act 
was  not  Intended  to  apply  to  bouses  already 
built  when  the  act  went  Into  operation. 
But,  while  the  act  Is  broad  enough  to  apply 
to  all  buildings,  tbe  language  of  the  section 
tmpoidng  a  penalty  on  'any  person  Tlolattnr 
Any  provision  of  this  act  Is  lotwpectlTe  In 
Its  operation,  and  applies  to  violations  which 
continue  after  its  passage,  or  wblch  then 
•come  into  existence."  Tbe  court  furthw 
■says:  "Hie  defendant,  bowerer,  contends 
that,  as  her  stmcture  was  lawful  when  bnllt 
an  act  of  tbe  liCgisIatare  whldi  would  render 
its  use  unlawful  would  be  unconstitutional- 
citing  Commonwealth  v.  Alger,  7  Cush.  B8» 
103.  The  statutes  there  In  controversy 
lated  to  harbor  lines  In  Boston,  and  were 
not  police  regulations  affecting  tbe  public 
tkCftlthi  and  the  language  of  Ohlet  Justice 


Shaw  in  ttiat  case  does  not  apply  to  a  case 

like  the  one  now  under  consideration. 

It  win  be  noted  that  the  section  tmposlng 
the  penalty  In  the  case  at  bar  provides  that 
any  owner,  builder,  etc.,  who  shall  construct, 
alter,  repair,  etc.,  or  who  shall  violate  niiy 
provision  thereof,  shall  be  subject  to  a  flue, 
etc.  If  the  act  were  to  be  construed  to  npply 
only  to  the  construction,  alteration,  or  repiiir 
of  buildings  after  the  passage  of  tbe  act, 
there  would  have  been  no  room  for  tbe  fur- 
ther expression,  *'or  who  shall  violate  any 
provision  thereof."  Construing  the  sections 
of  the  ordinance  together,  and  taking  Into 
consideration  what  must  have  been  the  rea- 
son for  the  passage  of  tbe  ordinance,  we 
are  forced  to  the  conclusion  that  it  \ras  tbe 
Intention  of  the  council  to  make  the  provi- 
sion In  relation  to  fire  escapes  uniform  and 
universal,  as  applied  to  tbe  classes  of  houses 
mentioned  therein. 

The  Judgment  will  be  reversed. 

MOUNT.  O.  J.,  and  BOOT,  FUI>U;RT0N. 
HADLBT,  and  GBOW,  JJ.,  concur. 

BUDKIN.  J.  I  concnr  in  the  construction 
placed  on  the  city  ordinance  in  the  mnjority 
opinion;  but  If  the  reversal  of  the  judg- 
ment carries  with  It  the  tmpllcatlon  that 
tbe  re^ndent  may  be  retried  for  the  same 
offenss,  I  «]q>reBs  no  (vlulon  on  that  qu«>s- 
Uoo. 

(40  Wash.  474) 

STATE  ex  rel.  PLAISIE  et  ux.  v.  COLE,  Jus- 
tice of  tbe  Peace. 

(Supreme  Court  of  WaRhitigtou.  Nov.  13, 
1005.) 

Appeal — JuaisDicnoiT — Auounr  Involved  — 

Mandamus. 

The  Supreme  Court  will  not  entertaio  an 
appeal  from  a  Judgment  denying  a  writ  of 
mandamus  to  compel  a  Justice  to  grant  a  change 
of  venue,  where  tfie  amount  bivolTed  In  the  ac- 
tion is  leas  than  $200. 

[Ed.  Note. — For  cases  In  point,  see  voL  % 
Cent  Dig.  Appeal  and  Emv,  I  198.] 

Appeal  trom  Supwior  Court  Skagit  Coun- 
ty; Geo.  A.  Joiner,  Judge. 

Mandamus,  on  the  relation  of  A.  I«.  Plaisie 
and  wife  to  compel  M.  M.  Cole,  as  Justice 
of  the  peace,  to  grant  a  change  of  venue. 
From  a  Judgment  dmylng  tbe  writ  relators 
appeal.  Dismissed. 

Million  &  BtmaeTj  tar  appellantB. 

BODKIN,  J.  Uax  Bo7nt(»  commenced  as 
action  before  one  of  tbe  justices  of  the  peace 
of  Skagit  county  to  recovw  flie  sun  of  927.- 
77.  Defendants  appeared  In  the  actltm,  and 
filed  an  affidavit  to  the  effect  that  they  be- 
lieved that  they  could  not  have  a  fair  and  Im- 
partial trial  before  said  Justice,  and  de- 
manded a  change  of  venoe.  The  change  of 
venue  was  granted,  and  tbe  papers  In  the 
case  transmitted  to  anotbor  Justice  of  ths 
peace  of  said  oonnty*  as  provided  law. 
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The  defendants  appeared  before  tbe  Justice 
to  whom  the  ease  was  transferred,  and  filed 
a  second  affidavit  of  like  import,  and  de- 
manded a  second  change  of  venue.  The  de- 
mand for  a  second  change  of  venue  waR 
denied.  Tbe  defendants  refused  to  appear 
further,  and  judgment  was  taken  against 
them  in  the  sum  of  $27.77  and  costs  of  suit 
Execution  issued  on  this  judgment,  and  the 
property  of  the  defendants  was  seized  to  sat- 
isfy the  same.  The  defendants  thereupon 
applied  to  the  superior  court  for  a  writ  of 
tnandate  against  the  justice  of  the  peace  to 
whom  the  case  was  transferreil  to  compel 
him  to  award  the  second  change  of  venue  as 
prayed.  The  court  denied  the  writ,  and  tlie 
relators  have  appealed  to  this  court. 

No  brief  has  been  filed  by  or  on  behalf  of 
the  resijondent  Has  this  court  jurisdiction 
of  this  appeal?  In  Parrish  v.  Reed,  2  Wasli, 
St  491,  27  Pac.  230,  28  Pae.  372;  State  ex 
rel.  Shannon  v.  Superior  Court,  3  Wash. 
St  92.  27  Pac.  1076;  State  ex  rel.  Maltby  t. 
Superior  Court.  7  Wash.  223.  34  Pac.  922; 
State  ex  rel.  Pacific,  etc.  Co.  v.  Superior  Court, 
12  Wash.  548.  41  Pac.  895 ;  Mudgett  v.  Liebes, 
14  Wash.  482,  45  Pac.  19;  State  ex  rel. 
Brown  v.  Superior  Court,  15  Wash.  314,  46 
Pac.  232;  State  ex  rel.  Smith  v.  Neal,  25 
Wash.  264,  05  Pac.  188,  68  Pac.  1135;  and 
State  ex  rel.  Brown  v.  McQuade,  36  Wash. 
579,  79  Pac.  207— this  court  entertained  or- 
iginal or  appellate  jurisdiction  of  mandamus 
proceedings  where  the  original  amount  In 
controversy  was  less  than  ?200.  The  ques- 
tion of  jurisdiction  does  not  seem  to  have 
been  raised  or  decided  in  any  of  these  cases, 
lu  State  ex  rel.  Mclntyre  v.  Superior  Court, 
21  Wash.  108,  57  Pac.  352,  it  was  held,  after 
full  consideration,  that  this  court  had  no 
jurisdiction  of  a  mandamua  proceeding  to 
compel  tbe  superior  court  to  reinstate  an  ap- 
peal which  it  had  theretofore  dismissed, 
where  the  amount  in  controversy  in  the  or- 
iginal action  was  less  than  $200.  In  dis- 
cussing the  question  of  jurisdiction,  the 
court  said:  "It  Is  true  that  the  Constitution 
(article  4,  8  4)  provides  that  tbe  supreme 
court  shall  have  original  Jurisdiction  In 
habeas  corpus,  quo  warranto  and  mandamus 
as  to  all  state  officers;  but  that  provision 
must  be  construed  in  relation  to  the  other  pro- 
vision Just  mentioned,  which  was  Intended  as 
a  limitation  upon  the  Jurisdiction  of  the  su- 
preme court.  It  certainly  was  not  the  in- 
tention of  the  framers  oi^  the  Constitution, 
and  would  not  be  In  harmony  with  any  con- 
ststent  theory  of  adjodlcatlon,  to  hold  that  a 
litigant  could  obtain  the  opinion  of  this 
court  by  mandamus  upcm  a  question  of 
law.  where  he  wonid  be  precluded  from 
obtaining  It  upon  appeal;  or.  In  otho: 
words,  that  he  would  be  placed  In  a  better 
position  by  reason  of  the  amount  Involved 
in  the  litigation  falling  under  $200  than 
If  it  exceeded  that  amount  The  Idea  of 
the  Constltntion  evidently  Is  that  cases  involv- 
ing small  amounts  can  safely  be  intrust- 


ed to  the  final  ^dgment  of  the  super- 
ior court,  and  that  as  to  such  cases  the  su- 
perior court  is  the  court  of  final  determin- 
ation." This  case  was  followed  and  ap- 
proved In  State  ex  rel.  Wallace  T.  Superior 
Court,  24  Wash.  605,  C4  Pac.  778,  on  a  similar 
state  of  facts.  In  State  ex  reL  Dudley  v. 
Daggett  28  Wash.  1,  68  Pae.  340,  the  court 
held  that  it  had  appellate  jurisdiction  of  a 
mandamus  proceeding,  notwithstanding  tbe 
amount  in  controversy  was  less  than  $200. 
Tbe  decision  seems  to  have  been  baaed  on 
the  ground  that  mandamus  is  not  a  civil  ac- 
tion at  law  for  the  recovery  of  money,  with- 
in the  meaning  of  the  constitutional  pro- 
vision limiting  the  jurisdiction  of  this  court 
The  court  cites  Mudgett  v.  Liebes,  and  State 
ex  rel.  Smith  v.  Neal,  supra,  but  makes  no 
reference  to  State  ex  rel.  Mclntyre  v.  Su- 
perior Court,  or  State  ex  rel.  Wallace  x. 
Superior  Court. 

In  certiorari,  review,  and  kindred  proceed- 
ings, this  court  has  uniformly  held  that  it  lias 
no  jurisdiction  where  the  original  amount 
in  controversy  is  less  tban  $200  (State  ex 
rel.  Gillette  v.  Superior  Court,  22  Wash. 
406,  61  Pac.  158;  State  ex  rel.  Bassett 
Freasure  [Wash.]  81  Pac  688) ;  and  we  see 
no  reason  why  mandamus  should  be  an  ex- 
ception to  this  rule.  The  facts  in  this  case 
would  seem  to  demonstrate  the  correctness 
of  the  rule  laid  down  In  the  Mclntyre  Case. 
Tbe  amount  sued  for  Is  less  than  $30.  Why 
should  the  parties  be  permitted  to  bring  such 
a  controversy  before  this  court  under  the 
guise  of  mandamus,  when  the  framers  of  the 
Constitution  manifestly  intended  that  the 
judgments  of  the  superior  courts  should  be 
final  in  all  such  minor  controversies?  After 
a  re-examlnation  of  the  question,  we  are  sat- 
isfied that  the  rule  laid  down  in  State  ex 
rel.  Mclntyre  v.  Superior  Court,  and  State 
ex  rel.  Wallace  v.  Superior  Court,  supra.  Is 
the  correct  one,  and  the  case  of  State  ex  rel. 
Dudley  v.  Daggett  Is  overruled.  In  so  far  as 
It  confilcts  therewith  or  with  the  views  here- 
in expressed. 

Appeal  dismissed  for  want  of  Jurisdiction. 

MOUNT,  C.  J.,  and  PULLERTON,  DUN- 
BAR, CROW,  HADLEY,  and  BOOT,  JJ.,  con- 
cur. 


STATE  T.  LAWSON. 

(Suprone  Court  of  Washington.  Nor.  7, 
1005.) 

1.  Statutes — ^Ameivdment  —  Settutq  Fobth 

Amended  PaonsioNs. 

Under  Const  art  2,  S  37,  providing  that 
DO  act  shall  be  revised  or  amended  by  mere  ref- 
erence to  its  title,  but  the  act  revised  or  sec- 
tion amended  shall  be  set  forth  at  full  length, 
where  certain  sections  of  an  act  are  amended, 
it  is  not  Decessary  to  pet  out  in  full  the  entire 
act.  but  only  the  particular  sections  amended. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  S  200.] 
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2.  Physicuns  aitd  Subgeons  —  PBACnCXNO 
WITHOUT  License— EviDEKCE. 

In  a  proeeeutioo  for  practicinR  tnediciM 
without  a  license,  evidence  hdd  sufficient  to  juii- 
tify  the  jury  in  finding  that  defendant  had  no 
license,  in  view  of  the  statute  making  the  rec- 
ords of  the  county  clerk's  office  prima  facie  evi- 
dence  of  the  existence  or  nonexistence  of  a 
license. 

S.  Evidence  —  Wkiqht  aho  Sutfioienct  — 
Statutobt  FumsioH  —  Conbtitctzonai 
Law. 

A  statute  providing  that  the  records  of  a 
county  clerk's  office  shall  be  prima  facie  evi- 
dence of  the  eziatence  or  nonexistence  of  a 
license  to  a  phvfiician  is  not  unconstitutional  as 
creating  an  arbitrary  and  illogical  rule  of  evi- 
dence. 

Appeal  from  Superior  Court,  King  County; 
Arthur  E.  Griffin.  Judge. 

O.  V.  Lawson  was  convicted  of  practicing 
medldne  without  a  license,  and  appeals. 
Affirmed. 

Allen,  Allen  A  Stratton  and  Geo.  M.  Sin- 
clair, for  appellant.  Kenneth  Mackintosh, 
Anthony  M.  AmtBon,  and  Walker  ft  Munn, 
for  the  State. 

BUDKIN,  J.  This  la  an  appeal  from  a 
Judgment  entered  on  the  verdict  of  a  Jury 
finding  defendant  guilty  of  practicing  medi- 
cine without  a  license.  The  first  act  of  the 
state  Legislature  regulating  the  practice  of 
medicine  will  be  found  in  liaws  1889-90,  p. 
114.  The  act  coDslstB  of  11  sections,  includ- 
ing an  emergency  clause.  In  1901  an  amenda- 
tory act  was  passed,  entitled  "An  act  to 
amend  an  act  entitled  'Aa  act  to  regulate 
the  practice  of  medicine  and  surgery  in  the 
state  of  Washii^toD,  and  to  license  physi- 
cians and  surgeons;  to  punish  all  people  vio- 
lating the  provisions  of  this  act,  and  to  re- 
peal all  laws  In  conflict  therewith,  and  de- 
claring an  emergency,*  approved  April  10, 
1890."  Laws  1901,  p.  47,  c.  42.  The  later 
act  amended  sections  3,  7,  and  8  of  the  for- 
mer, setting  forth  at  length  the  three  sectloDS 
as  ameuded. 

The  first  contention  of  appellant  Is  that 
there  Is  no  law  In  this  state  authorizing  the 
licensing  of  persons  to  practice  medicine  and 
Burgery;  that  the  act  of  1890  was  entirely 
superseded  by  the  amendatory  act  of  1901. 
The  basis  of  this  coDtention,  as  we  under- 
stand it,  is  this:  The  amendatory  act  of 
1901  does  not  set  forth  at  full  length  the  sec- 
tions of  the  original  act  which  were  not 
amended,  and  It  is  claimed  that  this  la  re- 
quired by  article  2,  {  37,  of  the  state  Consti- 
tution, which  reads:  "So  act  shall  ever  be 
revised  or  amended  by  mere  reference  to  Its 
title,  but  the  act  revised  or  section  amended 
shall  be  set  forth  at  full  length."  Whatever 
support  this  contention  may  find  in  the  earli- 
er decisions  of  the  courts  of  Louisiana  and 
Indiana,  It  Is  no  longer  considered  as  sound. 
Speaking  of  this  constitutional  provision, 
Judge  Cooley  says:  "It  has  been  deemed  Im- 
portant, In  some  of  the  states,  to  provide  by 
tbelr  Oonstltutlons,  that  'no  act  shall  ever 
be  revised  or  amended  by  mere  reference  to 


its  title;  but  the  act  revised  or  section  amend- 
ed shall  be  set  forth  and  published  at  full 
length.*  Upon  this  {huvIbIou  an  important 
query  arises.  Does  it  mean  that  the  act  or 
section  revised  or  amended  shall  be  set  forth 
and  published  at  full  Imgtb  as  it  stood  be- 
fore, or  does  it  mean  only  that  It  shall  be 
set  forth  and  published  at  full  length  as 
amended  or  revised?  Upon  this  question  per- 
haps a  consideration  of  the  purpose  of  the 
provision  may  throw  some  light  The  mis- 
chief designed  to  be  remedied  was  the  en- 
actment of  amendatory  statutes  in  terms  so 
Mind  that  the  legislators  themselvM  were 
sometimes  deceived  In  r^ard  to  their  effects, 
and  the  public,  from  the  difficulty  In  making 
th  necessary  examination  and  comparison, 
failed  to  become  apprised  of  the  changes 
made  in  the  laws.  An  amendatory  act  which 
purported  only  to  insert  certain  words,  or 
to  substitute  one  phrase  for  another  in  ail 
act  or  section  which  was  only  referred  to, 
but  not  published,  was  well  calculated  to  mis- 
lead the  careless  as  to  Its  effect,  and  was,  per- 
haps, sometimes  drawn  In  that  form  for  the 
express  purpose.  Endless  confusion  was  thus 
introduced  into  the  law,  and  the  Constitu- 
tion wisely  prohibited  such  legislation.*  If 
this  Is  a  correct  view  of  the  purpose  of  the 
provision,  it  does  not  seem  to  be  at  all  Im- 
portant to  Its  accomplishment  that  the  old 
law  should  be  republished.  If  the  law  as. 
amended  is  given  in  full,  with  such  reference ' 
to  the  old  law  as  will  show  for  what  the 
new  law  is  substituted.  Nevertheless,  it 
has  been  decided  In  Louisiana  that  the  Con- 
stitution requires  the  old  law  to  be  set  forth 
and  published;  and  the  courts  of  Indiana, 
assuming  the  provision  In  their  own  Consti-. 
tutlon  to  be  taken  from  that  of  Louisiana 
after  the  decisions  referred  to  had  been 
made,  at  one  time  adopted  and  followed  them 
as  precedents.  It  is  believed,  however,  that 
the  general  understanding  of  the  provision 
In  question  Is  different,  and  that  it  is  fully 
complied  with  In  letter  and  spirit.  If  the  act 
or  section  revised  or  amended  Is  set  forth 
and  published  as  revised  or  amended,  and 
that  anything  more  only  tends  to  render  the 
statute  unnecessarily  cumbersome."  Cooley's 
Const.  LIm.  (7th  Ed.)  p.  214.  See,  also.  The 
Borrowdale  (D.  C.)  39  Fed.  376.  The  una- 
mended sections  of  the  act  of  1890  and  the 
three  sections  as  amended  by  the  act  of  1901 
are  therefore  In  full  force  and  effect,  and 
constitute  the  law  on  the  subject  under  con- 
sideration. 

It  is  next  contended  that  the  testimony  Is 
not  sufficient  to  sustain  the  verdict  of  the 
Jury.  The  uncontradicted  testimony  showed 
that  the  appellant  practiced  medicine  as  de- 
fined by  the  statute.  The  only  remaining 
question  is,  did  he  have  a  license  so  to  do? 
The  testimony  tending  to  show  that  he  had 
no  such  license  is  the  following:  (1)  The 
testimony  of  the  secretary  of  the  state  board 
of  medical  examiners  to  the  effect  that  the 
appellant  never  (Stained  a  license  from  said 
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board;  (2)  the  testimony  of  tbe  county  cleric 
of  King  county  to  the  effect  that  no  Ucense 
or  certified  copy  of  a  license  was  of  record 
In  his  office;  and  (3)  tbe  testimony  of  thp 
coonty  andltor  of  King  county  to  the  effeci 
that  the  appellantfs  name  did  not  appear  a'' 
a  Ucoised  physician  In  the  records  of  his 
office.  The  appellant  contends  that,  notwith- 
standing all  snch  testimony,  he  may  have 
heen  duly  licensed  in  some  other  county  In 
the  state  prior  to  the  passage  of  tbe  act  of 
1890,  and  sudi  license  not  appear  In  any  of 
said  offices.  This  ic^  no  doubt,  true,  but  the 
statnte  makes  the  records  of  the  clerk's 
office  prima  fade  evidence  of  the  existence 
or  nonezlBtence  of  a  license.  The  appellant 
concedes  this,  bnt  says  the  statute  declares 
an  arbitrary  and  Illogical  rule  of  erldoice, 
aind  is  therefore  unconstitutional.  Whwe  a 
license  issued  in  any  oonn^  of  a  state  au- 
thorizes the  prosecution  of  a  business  or  the 
practice  of  a  profession  In  any  part  of  tbe 
state,  the  difficulty  of  proving  that  a  ^ven 
person  has  no  Uooise  is  very  great  This 
fact  has  induced  many  of  the  states  to  en- 
act laws  imposing  on  the  defendant  tbe  bur- 
den of  proving  a  llcfflise  In  all  prosecutions 
snch  as  this,  and  these  statutes  have  been 
declared  constitntloD&l.  Wharton's  Grim.  Ev. 
(9th  Sd.)  I  842;  Cmnmonwealth  v.  Gurran, 
119  Mass.  206.  If  the  state  Can  require  the 
defoidant  to  Justify  under  his  license  in  the 
absence  of  any  proof  whatever,  it  goes  with- 
out Sluing  that  It  can  likewise  declare  what 
diaracter  of  j/xoot  shall  constitute  prima 
fade  evidence. 

Obtain  objections  are  m^^ed  against  the 
Instmctlons  of  the  court;  but  tt»  Instruc- 
tlons  were  not  excited  to,  and  we  cannot 
consId»  them. 

There  Is  no  error  In  the  recwd,  and  tbe 
Judgment  Is  affirmed. 

MOUNT,  0.  J.,  and  DUNBAR,  HADLBT, 
OEOW.  ROOT,  and  FULLERTON,  JJ., 
ctmcnr. 


STATU  V.  CAftlFBELIi. 
(Sapmne  Court  of  Washington.  Nov.  14, 1905.J 

1.  INDICTUENT  AND  INFOBMATION  —  CONVIC- 
TION OF  Offense  Included  in  Chabge— 
Assault  with  Intent  to  Kill— Exhibit- 
ing Weapon. 

The  crime  of  exhibiting  a  dangerous  weap- 
on in  a  rude^  angry,  and  threatening  manner  ia 
not  necessarily  involTed  in  the  crime  of  assault 
with  intent  to  commit  murder,  and  an  infor* 
mation  charging  the  latter  crime  does  not  aii> 
thorice  a  conviction  of  the  former. 

2.  Cbiuinai.  Law— Fobmeb  Jeopabdt. 

Under  Ballinger's  Ann.  Codes  &  St.  |  6918, 
declaring  an  order  for  dismissal  to  be  a  bar  to 
another  prosecution  for  the  same  offense  if  It 
Se  a  miraemeanor,  but  not  a  bar  if  tbe  offense 
chared  be  a  felony,  a  dismissal  of  an  informa- 
tion charging  defendant  with  exhibiting  a  dan- 
gerous weapon  in  a  tlireatenlng  manner  is  not  a 
Bar  to  a  sattsequeiit  prosecution  for  assault 
with  intent  to  cmnmit  murder,  based  on  tbe 
lame  facts  and  transactloniL 
FuIIerton,  J.,  diasenting. 


Appeal  from  Superior  Court.  ChehalU 
County;  Mason  Irwin,  Judge. 

Joseph  W.  Campbell  was  convicted  of  as- 
sault with  Intent  to  Ull,  and  appeals.  Af- 
firmed. 

W.  H.  Abel  and  A.  M.  Abel,  for  appellant 
E.  E.  BcHier,  for  the  State. 

DUNBAR,  J.  On  August  8,  1904,  an  infor- 
mation was  filed  against  the  appellant,  char- 
ging him  with  exhibiting  a  dangeroua  weapon 
In  a  rude,  angry,  and  threatenlnK  manner, 
etc..  In  a  crowd  of  two  or  more  persons.  On 
November  25,  1904,  the  proaecutlng  attorney 
filed  a  motion  to  quash  this  Information, 
which  motion  was  granted  by  the  court,  and 
an  Informatitm  was  filed  charging  the  defend- 
ant with  an  assault  with  Intent  to  commit 
murder,  Tbe  court  certified  that  the  said 
information  was  dismissed  for  the  purpose 
of  permitting  the  prosecuting  attorney  to  file 
the  latter  Infrnmatlon,  and  that  the  same 
facts  and  transadlMis  were  Included  in 
both  Informations,  and  that  each  inf ormatira 
was  based  on  the  same  facte  and  transac- 
tions. Upon  the  filing  of  the  last  information 
the  appellant  filed  a  plea  in  abatement, 
IntrodudDg  the  first  Information  and  the  dla- 
mlssal  of  the  same  for  the  purpose  of  sustain- 
ing said  plea.  The  plea  In  abatement  was 
overruled,  the  cause  proceeded  to  trial,  and 
a  cfHiviction  was  bad  upon  the  last  Infor- 
mation, and  the  defendant  was  sentenced  to 
one  year  in  the  penitentiary. 

The  appellant  contends  that  the  court  erred 
in  refusing  to  dismiss  this  action  and  in  fall- 
ing to  hold  tbat  the  dismissal  of  the  former 
criminal  action  constituted  a  bar.  It  Is  con- 
tended that  exhibiting  a  dangerous  weapon 
is  a  misdemeanor  only,  and  that,  under  sec- 
tion 6916,  2  Ballingees  Ann.  Codes  &  St., 
the  dismissal  of  the  first  Information  char- 
ging a  misdemeanor  was  a  bar  to  another 
prosecution  for  tbe  same  offense,  and  appel- 
lant relies  upon  the  case  of  State  v.  I>urbln, 
32  Wash.  280,  73  Pac.  373,  to  sustain  his 
contention.  The  statute  Is  as  follows:  "An 
order  for  dismissal  as  provided  In  this  chap- 
ter is  a  bar  to  another  prosecution  for  the 
same  offense,  if  It  be  a  misdemeanor;  but  It 
is  not  a  bar  if  the  offense  charged  be  a  felony.'* 
The  writer  of  this  opinion  did  not  Indorse  ttie 
construction  placed  by  the  court  upon  this 
statute  In  State  v.  Dorbln,  supra;  but,  even 
conceding  the  soundness  of  the  doctrine  an- 
nounced In  that  case,  It  does  not  sustain  the 
contention  of  the  appellant  in  this.  What 
was  really  decided  In  that  case  was  tbat, 
where  a  party  bad  been  charged  with  as- 
sault and  battery  and  a  nolle  prosequi  had 
been  entered  to  such  Information  for  tbe  pur- 
pose of  allowing  the  prosecuting  attorney  to 
file  an  information  charging  the  defendant 
with  mayhem  based  upon  the  same  state  of 
facts,  and  where  upon  tbe  trial  on  the  last  In- 
formation the  defendant  was  found  guilty  of 
assault  and  battery,  such  a  proceeding  was 


Digitized  by  Google 


MoIKTOSH  T.  UBBCHAim 


768 


equivalent  to  trying  the  defendant  twice 
for  the  same  offense.  But  it  will  not  do  to 
lay  down  a  rule  to  the  effect  that,  In  a  case 
where  tbroogh  Inadvertence  or  misinforma- 
tion of  a  prosecuting  officer,  a  defendant  has 
been  charged  with  a  misdemeanor — for  In- 
stance, an  assault  and  battery — and  it  after- 
wards eventuates  that  the  actual  crime  com- 
mitted was  that  of  an  assault  with  Intent  to 
commit  murder,  or  even  murder,  the  law 
must  be  content  with  punishing  the  defendant 
for  the  crime  of  assault  and  battery  or  allow 
him  to  escape  punishment  altogether,  by  rea- 
son of  the  inability  of  the  state  to  dismiss 
the  action  for  assault  and  battery  and  indict 
for  the  greater  offense.  Such  a  determina- 
tion by  a  court  would  surely  be  the  clogging. 
Instead  of  the  lubricating,  of  the  wheels  of 
Justice.  While  much  has  been  said  on  this 
question  of  former  acquittal  and  former  con- 
viction, there  is  no  authority  that  goes  fur- 
ther than  to  bold  that,  where  the  minor  of- 
fense with  which  the  defendant  is  charged 
is  necessarily  included  In  the  greater  offense, 
so  that  the  Jury  upon  the  trial  of  the  greater 
offense  would  be  warranted  In  fludlng  for 
the  less  offense,  the  acqnlttal  for  the  less 
offense  would  be  a  bar  to  a  trial  for  the  great- 
er offense;  and  this  can  only  be  based  upon 
the  theory  that  the  defendant,  having  been 
acquitted  of  the  lesser  offense,  could  not  be 
convicted  of  the  greater  offense,  because  the 
commission  of  the  lesser  offense  was  a  con- 
stituent element  In  the  perpetration  of  the 
greater  offense. 

It  will  be  noticed  In  this  case  that  it  does 
not  fall  within  any  of  the  rules  constituting 
a  bar  to  an  action  for  a  greater  offense,  be- 
cause the  crime  of  exhibiting  a  dang^ous 
weapon  In  a  rude,,  angry,  and  threatening 
manner  is  not  necessarily  Involved  In  the 
crime  of  an  assault  with  Intent  to  commit 
murder,  and  a  jury  In  the  trial  of  an  infor- 
mation charging  ttiat  crime  could  not  find 
the  defendant  guilty  of  the  crime  of  exhibit- 
ing the  dangerous  weapon.  This  question  was 
before  this  court  in  State  v.  Relff,  14  Wash. 

4S  Pac.  318,  where  It  was  held  that  the 
constitutional  prohibition  against  placing  a 
person  twice  in  jeopardy  for  the  same  offense 
was  not  violated  by  a  second  prosecution  of 
one  for  a  separate  and  distinct  offense  based 
upon  a  different  statute,  the  penalty  prescribed 
for  the  violation  of  which  Is  different  from 
that  Imposed  by  the  statute  under  which  the 
first  information  was  laid,  although  the  acts 
upon  Tvhlcb  the  two  prosecutions  are  based 
were  the  same.  It  was  also  held  that,  to 
sustain  the  plea,  the  (Senses  must  be  identic- 
al, botb  in  fact  and  in  law;  that  there  was  a 
distinction  between  twice  placing  a  person 
In  jeopardy  for  the  same  offense  and  a  sec- 
ond prosecution  of  one  for  a  separate  and 
distinct  offense  based  upon  a  different  statute, 
the  penalty  prescribed  for  the  violation  of 
which  Is  different  from  that  imposed  by  the 
statute  under  which  the  first  information  was 
laid ;  and  that  the  test  was  not  whether  the 


defendant  had  already  been  tried  for  the 
same  act,  but  whether  he  had  been  put  In 
jeopardy  for  the  same  offense.  We  think 
that  under  all  authority  the  court  properly 
denied  the  plea  in  abatement 
The  judgment  is  affirmed. 

MOUNT,  0.  J.,  and  ROOT,  CROW,  HAI>- 
LEY,  and  BUDKIN,  JJ.,  concur. 

FULLERTON,  3.  (dissenting).  This  case 
cannot  be  distinguished  In  principle  from  the 
case  of  State  v.  Durbln,  32  Wash.  288,  73  Pac. 
373,  and  ought  to  be  reversed,  unless  that 
case  Is  overruled.  As  I  think  that  case  cor- 
rectly interpreted  the  statute,  I  dissent  from 
the  conclusion  reached  in  this  one. 


McINTOSH  V.  MERCHANT  et  al. 

(Supreme  CJourt  of  Washington.  Nov.  14, 
1905.) 

FaCTOHS — DiXEOATION  OT  AtTTHOHITT  —  RATI- 
PICATIOW. 

Where  a  factor,  after  being  unable  to  sell 
merchandise  at  the  price  asked  by  his  principal, 
turned  the  aame  over  to  another  agent  for  the 
purpose  of  sale  and  Informed  his  principal  of 
what  he  had  done,  the  principal,  by  falling  to 
make  any  objections  for  more  than  six  months 
thereafter,  ratified  such  act  of  hfs  factor. 

[Bd.  Note. — For  cases  in  poii^  sea  yoL  28, 
Cent  Dig.  Factors,  {  42.] 

Appeal  from  Superior  Court;  King  Gcranty ; 
Boyd  J.  Taliman,  Judge. 

Action  by  Reginald  K.  Mclntosb,  doing 
business  as  P.  Mcintosh  &  Son,  against  B. 
Merchant  and  others.  From  a  judgment  tor 
defendants,  plaintiff  appeals.  Affirmed. 

Blaine,  Tucker  &  Bylaud,  for  appellant 
Fred  H.  Peterson  and  H.  G.  Force,  for  re- 
spondents. 

HADLEY,  J.  This  was  an  action  brought 
to  recover  the  value  of  a  quantity  of  beans. 
The  cause  was  tried  by  the  court  without  a 
jury,  and  findings  of  facts  and  conclusions 
of  law  were  made  and  entered.  No  error  Is 
assigned  upon  the  findings  of  facts,  and  the 
following,  which  were  culled  from  tbe  find- 
ings, may  be  taken  as  established  facts  in 
tbe  case :  On  about  May  12,  1901,  the  plain- 
tiff shipped  to  the  defendant  R.  Merchant 
185  sacks  of  beans,  each  of  the  sacks  weigh- 
ing about  162  pounds,  to  be  sold  by  said  de- 
fendant for  and  on  account  of  plaintiff  at 
not  less  than  $4.10  per  hundredweight ;  said 
defendant  acting  as  factor  for  and  on  be- 
half of  plaintiff,  and  not  otherwise.  The 
said  defendant  was  nnable  to  sell  the  beans 
at  the  aforesaid  price,  and  thereafter,  on 
or  about  July  10,  1901,  be  delivered  them 
to  R.  Merchant  &  Co.,  Incorporated,  a  corpo- 
ration having  its  principal  place  of  business 
at  Seattle.  Defendant  Merchant  was  a  stock- 
holder in  the  corporation,  and  the  purpose  of 
the  delivery  to  the  corporation  was  that  it 
might  sell  the  beans  for  and  on  behalf  of 
plalntlfE.  On  April  12,  1902,  the  defendant 
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iMerctaant  wrote  to  Dnraod  Bros.  &  Co.,  agents 
of  the  plaintiff,  at  Vancouver,  B,  C.,  the  fol- 
lowing letter :  "I  write  to  Inform  you  that 
I  am  no  longer  connected  with  the  firm  of 
R.  Merchant  &  Co.,  Inc.,  and  you  will  have 
to  look  to  the  firm  for  your  accounting  on 
the  beans  which  was  turned  over  to  them 
July  1,  1901,  when  they  incorporated.  The 
members  of  the  firm  who  have  iMught  my 
stodE  and  all  interest  in  the  company  and 
say  they  will  form  a  new  company  are  H. 
S.  Shook,  Thos.  A.  McKay,  and  John  Day 
at  present ;  but  I  am  told  they  will  take  in 
other  stockholders,  and  there  is  but  a  few 
sacks  of  beans  sold,  and  I  think  some  of  the 
parties  are  much  dissatisfied  with  your  price, 
and  I  advise  yon  to  look  after  the  matter. 
I  believe  they  can  be  sold  at  $2.85  or  $3,  hut 
not  more.  Write  me  at  above  location  at 
present."  The  said  letter  was  received  by 
Durand  Bros.  &  Co.  In  due  course  of  mall,  and 
for  more  than  six  months  thereafter  they 
made  no  reply  thereto,  by  mail  or  otherwise. 
In  the  month  of  October,  1902,  a  member  of 
said  firm  came  to  Seattle  and  conversed  with 
Merchant  about  the  beans,  but  no  other  or 
different  action  was  taken  by  them  or  the 
plaintiff.  From  the  foregoing  facts  the  court 
entered  Its  conclusion  of  law  to  the  effect 
that  the  plaintiff,  in  not  making  any  objec- 
tion to  the  disposition  of  the  merdiandlse 
as  made  by  defendant  Merchant  for  more 
than  six  months  after  tlie  receipt  of  said 
letter  by  plaintiff's  agents,  thereby  ratified 
Merchant's  acts,  and  that  he  was  by  reason 
thereof  relieved  from  liability.  Judgment 
was  rendered  for  the  defendants*  and  tbe 
plaintiff  has  appealed. 

It  Is  assigned  that  the  court  erred  In  its 
conclusion  of  taw  and  In  rendering  Judgment 
for  the  defendants.  Appellant  contends  that 
the  respondent  Merchant  was  the  only  au< 
thorlzed  agent  of  appellant,  and  that  when  he 
received  the  beans  as  such  agent  and  after- 
wards delivered  them  to  B.  Merchant  &  Co., 
Incorporated,  of  which  delivery  appellant  was 
not  notified  until  some  months  afterwards, 
aald  respondent  thereby  substituted  another 
agent  without  authority.  On  the  other  hand, 
respondents'  argument  Is  that  appellant  was 
notified  of  the  flubatltutt<ai,  that  he  did  not 
within  a  reasonable  time  thereafter  make 
any  objectltm,  and  that  he  should  now  be 
held  to  taave  ratifled  the  substitntlon.  In 
this  view  we  concur.  If  appellant  had 
promptly  and  within  reasonable  time  after 
receiving  notice  of  tbe  substitution  objected 
thereto  and  expressly  refused  to  ratify  it. 
said  respondent  might  then  have  taken  Im- 
mediate steps  to  protect  himself,  either  by 
securing  a  re^llvery  to  bim  of  the  beans 
or  otherwise.  Aa  it  was,  however,  by  appel- 
lant's silence  tor  months  respondent  Mer- 
chant was  lulled  into  the  belief  tiiat  the 
■nbatltntlon  was  satisfactory.  This  court  re- 
cently said,  in  Allen  v.  McAllister.  81  Pac.  929. 
1  Wub.  Dec  83:  "If  ttie  lettera  of  the  re- 
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spondent  can  be  held  to  amount  to  an  instruc- 
tion to  sell  the  wool,  and  if  the  failure  of  the 
appellant  to  sell  It  as  Instructed  can  be  held 
to  be  a  departure  from  these  instructions, 
such  departure  must  be  held  to  be  ratified, 
because  the  principal  expressed  no  disajH 
proval  within  a  reasonable  time."  The  gen- 
eral rule  relating  to  ratification  by  silence 
of  the  principal  when  the  agent  has  departed 
from  instructions  is  not  confined  merely  to 
a  sale  below  the  price  fixed  by  the  princi- 
pal, but  It  also  includes  other  violations  of 
Instructions.  12  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  653,  and  cases  cited.  In  Pelld  v. 
Farrington,  10  Wall.  (U.  8.)  141,  19  L.  Ed. 
923,  the  court  said:  "The  ^ect  of  his  re- 
fusal to  reply  to  their  letter  within  a  rea- 
sonable time  after  he  received  It  was  un- 
doubtedly to  raise  a  presumption  that  he 
approved  of  what  bis  factors  had  done,  bo 
far  as  their  letter  informed  him.  In  the 
absence  of  anything  to  rebut  that  presump- 
tion, he  must  be  regarded  as  having  con- 
sented to  whatever  delay  bad  occurred  In 
effecting  a  sale,  even  though  it  was  contrary 
to  his  directions.  He  could  not  therefore 
hold  his  factors  responsible  for  the  conse- 
quences of  acts  which  he  had  ratified."  See. 
also.  Dunbar  v.  Miller,  Fed.  Cas.  Na  ^130; 
Austin  V.  Bicker.  61  N.  H.  97. 
The  judgment  Is  afllrmed. 

MOUNT,  C.  J.,  and  FULLERTON,  RUI>- 
KIN,  CROW,  BOOT,  and  DUNBAR,  JJ., 
concur. 


STEVENS  V.  JONES  et  at. 

(Supreme  Court  of  WnehingtMi.   Not.  14, 
1905.) 

1.  FoBClBLE  Entry  and  Dpttainkr  —  Dau ages 
— Failitrk  of  Right  to  Possession. 

A  claim  for  damages  can  be  waged  in  an 
action  for  forcible  entry  and  detainer  only  as 
an  inddent  to  the  right  to  possesaion,  and,  if 
there  Is  no  ri^t  to  recover  possession,  any 
claim  for  damages  must  be  asserted  in  an  ordi- 
nary civil  action. 

[Ed.  Note. — For  oases  in  point,  see  vol.  23, 
Cent.  Dig.  Forcible  Entry  and  Detainer,  S  141.] 

2.  Appeat.— DiSMissAi^-GBOtnnia — Want  or 

CONTKOVEBST. 

Where  it  was  admitted  on  appeal  from  a 

Judgment  of  dismissal  in  an  action  of  forcible 
entry  and  detainer  ttiat  defendants  bad  yielded 
possession  to  interveners,  and  plaintiff  conceded 
tliat  interveners  were  entitled  to  poBsesslon, 
there  was  no  longer  any  controversy  between 
the  parties,  and  tlie  appeal  will  be  dismissed. 

3.  Same — Questions  of  Costs. 

The  Supreme  Court  will  not  entertain  an 
appeal  after  the  main  controvwsy  has  ceased, 
for  the  mere  purpose  of  determminc  matters 
of  costs. 

[Ed.  Note. — For  cases  in  point,  see  voL  X 
Cent  Dig.  Appeal  and  Error,  H  79.  82&] 

Appeal  from  Saperiw  Oovxt,  Skagit  Oonntj; 
Oeo.  A.  Joiner,  Judge 

Action  by  Rachel  Stevens  against  William 
Jones  and  wife.  A.  J.  tawwa  tad  wife  lib* 
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terrene.  From  a  jndgment  oC  dlamlssal, 
plaintiff  and  InterrenerB  appeaL  I»Bmissed. 

Million  ft  Houser,  for  appellant  Ste- 
vena.  Hard  &  Brickey,  for  appellants  Law- 
son.  Smith  ft  Brawley,  for  reapondents. 

PER  CURIAM.  The  plfllntlff,  Rflchel  Ste- 
vens, brought  this  suit  under  the  forcible  en- 
try and  detainer  law,  to  recover  posfteHSion 
of  certain  real  estate  from  the  defendants, 
William  and  Anna  Jones.  The  complaint  al- 
leged such  facta  concerning  the  poHsesston  of 
the  defendants  and  notice  to  quit  and  sur- 
render as  Bhow  a  prima  fade  right  to  re- 
cover. The  defendants  answered  that,  prior 
to  the  commencement  of  the  suit,  the  plain- 
tiff had,  by  warranty  deed,  conveyed  the 
land  to  A.  J.  and  Emily  Lawsou.  The  plain- 
tiff replied,  admlttli^  such  conveyance.  The 
Lawsons  then  asked  and  obtained  leave  to 
intervene  in  the  action.  Their  complaint  in 
intervention  alleges  that  the  land  has  been 
conveyed  to  them,  and  that  they  are  entitled 
to  the  possession  thereof.  The  defendants 
moved  to  strike  the  complaint  In  intervention, 
which  motion  was  granted;  and  thereupon 
the  court,  in  consideration  of  the  complaint, 
answer,  and  reply,  granted  a  motion  Inter- 
posed by  defoidants  for  Jndgment  npon  the 
pleadings.  Ja^^ment  of  dismissal  was  en- 
tered and  coatB  against  the  plaintiff  w«re 
awarded  to  the  defendants.  The  plaintiff 
and  also  the  Interveners  have  appealed. 

We  shall  not  discuss  the  legal  gnestions 
Involved  In  the  appeal,  for  the  following  rea- 
sons: Respffiidents'  tnrlef,  In  answer  to  that 
of  appellants  Lawaon,  interveners  below, 
contains  the  following  statement:  "The  re- 
spondents knew  that  appellant,  Stevens,  had 
parted  with  her  title,  that  tb^  were  no 
longer  her  tenants,  but  were  the  tenants  of 
the  Lawsons.  And  they  had  a  perfect  right 
under  the  law  to  retain  possession  of  the 
pranlses  until  their  landlord  made  some  de- 
mand or  gave  them  some  notice  that  he  de- 
sired possession,  before  they  can  be  mulcted 
In  coats  and  damages.  Had  the  appellants 
T^wBon  done  this,  the  jxissesslon  would  have 
been  delivered  immediately,  as  the  respond- 
ents did  so  immediately  upon  such  request 
being  made."  The  above  statement  was  re- 
peated in  oral  argument,  and  was  not  con- 
troverted, either  by  reply  brief  or  at  the  time 
of  the  oral  argument  It  therefore  stands 
admitted  that  respondents  have  yielded  pos- 
session to  the  appellants  Lawsou.  The  sub- 
ject-matter of  the  controversy  was  the  pos- 
session of  the  land,  and,  inasmuch  as  it 
stands  admitted  that  possession  has  been 
yielded  to  the  Lawsons,  the  controversy  has 
therefore  ceased  as  between  them  and  re- 
spondents. Appellant,  Stevens,  concedes  that 
the  Lawsons  were  entitled  to  possession  when 
Bhe  commenced  her  suit  Any  claim  she  may 
have  had  for  damages  could  be  waged  in  this 
summary  action  only  as  an  incident  to  her 
right  to  possession.  The  right  to  damages  Is 
a  personal  one,  and  when  unaccompanied 


with  the  right  to  recover  poosesslon  must  be 
waged  In  an  ordinary  civil  action.  There 
is,  th««fore,  no  longer  any  controversy  be- 
tween respondents  and  any  of  the  appellants 
in  tills  action.  Oertainly  no  controversy  re- 
mains, unless  it  pertains  to  qurations  of  coats 
in  the  case;  and  this  court  has  repeatedly 
refused  to  entertain  appeals,  after  the  main 
controversy  ceased,  for  the  mere  purpose 
of  determining  matters  of  costs. 
The  appeal  la  therefore  dismissed. 


In  re  HEYWOOD'S  ESTATa  (S.  F.  4,331.) 
(Supreme  Court  of  Califwnla.  Nov.  10,  1905.) 

1.  Wills — Construction — Purpose  op  Testa- 
tor. 

A  liberal  construction  abould  be  given  to 
testamentary  dispOBitions  of  property,  and  all 
reasonable  intendments  shoula  be  indulfied  In, 
with  a  view  to  sustaining  testator's  disclosed 

purpose. 

[Ed.  Note. — For  cbrpb  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  $8  9G2-967.J 

2.  Wills — Creation  —  Form  of  Expresston. 

No  partirulnr  form  of  expression  need  be 
used  in  a  will  to  constitute  a  valid  truat:  bat 
it  is  sufficient  if,  from  the  language  used,  the 
intention  of  testator  is  apparent  and  the  dis- 
position which  he  endeavors  to  make  is  consist- 
ent with  the  rules  of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  WlUs,  f  1577.] 

3.  Trusts — I*urpo8E  of  Trust^Manaoeuent 
OF  Property. 

Under  Civ.  Code,  8  857,  aubd.  8.  authoriz- 
ing the  creation  of  a  trust  to  receive  the  rents 
and  profits  of  real  property  and  pay  or  apply 
them  to  the  use  of  any  person,  ana  section  9oS, 
providing  that,  when  a  trust  Is  created,  the 
whole  estate  is  vested  in  the  trustee  subject  to 
the  trust)  a  trust  may  be  created  to  "manage" 
pn^erty.  and  to  collect  the  income,  issues,  and 
profits  thereof,  and  pay  them  to  specified  per- 
sons. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  8  9,] 

4.  Wills — Constritctiok — Consideration  of 

Whole  iNSTRiruENT. 

In  ascertaining  the  intention  of  testator 
as  to  the  source  from  which  payments  under  a 
trust  created  by  will  shall  be  made,  resort  must 
be  had  to  all  the  provisions  of  the  will  which 
tend  to  disclose  testator's  intention,  and  the 
inquiry  should  not  be  restricted  solely  to  the 
particular  clause  providing  for  such  payment. 

5.  Same — Construction  of  Instruments. 

A  will  bequeathed  and  devised  testator's 
property,  in  trust  to  manage  the  same  and  to 
collect  the  income  thereof  and  to  pay  testator's 
daufchtcr  and  wife  specified  monthly  sums.  A 
subsequent  clause  provided  that  any  excess 
of  income"  aft^  the  monthly  payments  were 
made  should  be  devoted  to  the  imiwovement  of 
the  property  or  invested  in  some  "income-paying 
property,"  Another  clause  authorized  the  trus- 
tees to  sell  the  property  and  reinvest  the  pro- 
ceeds in  "income-paying  real  estate,  or  other 
safe  Income-payiDg  securities,"  io  order  to  carry 
out  the  provinions  of  the  will.  Held,  that  the 
will  contemplated  that  the  monthly  payments 
should  be  made  oat  of  the  incotne  only  of  the 
trast  properl^,  and  an  objection  Chat  it  author- 
ized such  payments  to  be  made  out  of  the  cor- 

fus  of  the  property,  in  violation  of  Civ.  Code, 
8r>7,  subd.  3.  authorizing  the  creation  of  a 
trust  to  receive  the  "rents  and  profits"  oC  real 
estate  and  apply  them  to  the  use  of  any  person, 
was  untenaDle. 
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6L  Bam— OowOTBUorioiT— IWTiUP  Tbubt. 

It  is  valy  when  the  lutgaags  actoally  wed 
by  teetator  will  admit  of  no  othw  nuBomtble 
conatruction  than  that  it  creatM  an  invalid 
trnat  that  a  court  will  declare  such  to  be  its 
effect. 
7.  Same. 

A  will  creatiiiK  a  truBt  In  favor  of  testator's 

daushter,  and  providing  tUat  in  cose  of  the 
death  of  the  daughter  without  issue  the  prop- 
erty should  be  "divided"  among  certain  of 
tator's  relatives,  did  not  create  a  trust  as  to  the 
relatives  specided,  but  constituted  a  direct  de- 
vise to  them  in  the  event  of  the  testator's  death. 
&  TbUBTS — INVAUD  PB0TIBI0H8 — EFFECT  OIT 

Pbincipal  Tbust. 

A  provision  of  a  trust  clanse  In  a  will  di- 
recting the  trustee  to  use  the  excess  of  income 
after  payment  of  specified  annuities  In  the  Im- 
provement of  unimproved  property  of  the  trust 
estate,  or  to  invest  it  in  some  income-bearing 
property,  if  invalid,  is  separable  from,  and  does 
not  invalidate,  the  primary  trust  created  by  the 
will  for  the  management  of  the  trust  estate  and 
the  payment  of  annuities  to  the  beneficiaries. 

Department  2.  Appeal  from  Superior 
Court,  City  and  Comity  of  San  rranclsco; 
Frank  H.  Kerrigan.  Judge. 

In  the  matter  ot  the  estate  of  Franklin 
Heywood,  deceased.  From  an  order  and  de- 
cree denying  a  petition  for  partial  dlatribn- 
tioD,  Agnes  Matid  Heywood,  a  daughter  of 
deceased,  appeals.  Affirmed. 

Rehearing  denied  December  8, 190& 

Timothy  X  Lyons,  for  appellant  Powell 
&  Dow,  J.  6.  Keiosteln,  W.  P.  Johnson,  Sul- 
livan ft  Sullivan,  Theo.  J.  Boch^  and  Caiy 
Howard,  for  reepondenbL 

LORIGAN.  J.  This  Is  an  appeal  from  an 
order  and  decree  denying  a  petition  for  par- 
tial distribution. 

The  will  of  Franklin  Heywood,  deceased, 
which  was  duly  admitted  to  probate  in  the 
superior  court  of  the  city  and  county  of  San 
Francisco,  contained,  among  others,  the  fol- 
lowing provisions:  "Third.  I  give,  bequeath 
and  devise  to  my  executors  hereinafter  named 
as  trustees  eighteen  hundred  and  seventy-Qve 
(1875)  shares  of  the  capital  stock  of  the 
Qualala  Mill  Company,  a  corporation,  and 
all  of  the  residue  of  my  real  and  personal 
property.  In  trust  for  the  following  uses 
and  purposes,  to  wit:  (1)  To  manage  said 
capital  stock  and  pro[>erty  and  to  collect  the 
income,  issues  and  profits  thereof  and  to  pay 
to  my  said  daughter  during  the  natural  life 
of  my  wife,  Agnes  B.  Heywood,  the  sum 
of  one  hundred  and  fifty  dollars  ($150)  per 
month  for  my  said  daughter's  maintenance 
and  support  (2)  To  pay  to  my  wife,  Agnea 
B.  Heywood,  during  her  natural  life  the 
amount  specified  in  the  articles  of  separation 
made  between  us  on  the  10th  day  of  July, 
1890,  viz.,  one  hundred  and  fifty  dollars  (f  150) 
per  month.  (3)  Upon  the  death  of  my  wife 
one-half  (14)  of  the  residue  of  my  estate  shall 
vest  absolutely  in  my  said  daughter  and  the 
remaining  one-half  (H)  shall  vest  absolutely 
as  follows,  to  wit:  One  seventh  (1/7)  there- 
of in  my  brother  William  B.  Heywood  or 
fn  case  of  his  death  In  his  son  Wllllnm  H. 
Heywood,  and  the  remaining  six-seven tUa 


(•/t)  of  said  one-half  (%)  In  my  brothers 
and  sister  and  nephew  and  niece,  namely, 
Charles  one-seventh  (x/t)  thereof,  Samuel 
one-seventh  (i/,)  thereof,  Walta:  one-seventh 
(1/t)  thereof;  Harry  one-seventh  (i/t)  th«-e- 
of,  Hattie  G.  Hunt  one-seventh  (i/j)  thereof, 
and  In  Charles  Walter  Philips  and  Irene 
Moet  Philips,  cblldr^  of  Oeorglana  Philips* 
the  remaining  one-seventh  (»/,)  thereof,  or, 
in  case  of  death,  their  respective  diUdren 
by  right  of  representation.  (4)  In  case  my 
said  daughter  should  die  before  my  said 
wife  without  any  child  or  children,  then  the 
whole  of  said  resldtie  shall  be  divided  among 
my  said  brothers  and  sister  and  niece  and 
nephew  in  the  pro[>ortlon8  named  in  the  last 
preceding  subdivision.  (5)  Any  excess  of 
income  after  such  monthly  payments  ar« 
made  to  my  said  wife  and  daughter,  shall 
be  used  In  the  improvement  of  any  of  my 
unimproved  real  property  or  invested  in  some 
Income-paying  property.  Fourth.  In  case  It 
may  be  necessary  or  in  case  it  may  be  deemed 
advisable  by  my  trustees  hereinafter  named, 
they  are  hereby  authorized  to  sell  at  any 
time  the  said  capital  stock  of  the  said  Ouala- 
la  Mill  Company  or  any  other  property  be- 
longing to  my  estate  and  to  reinvest  the  pro- 
ceeds In  income-paying  real  estate  or  other 
safe  income-paying  securities  to  the  end  that 
my  wishes  heroin  expressed  may  be  carried 
out  for  the  maintenance  and  protection  of 
my  said  wife  and  my  adopted  daughtw." 

The  appellant  Agnes  M.  Heywood,  Is  the 
daughter  of  said  deceased  mentioned  In  the 
provisions  of  said  will,  and  petitioned  the 
said  superior  court  under  section  1663  of 
the  Code  of  Civil  Procedure,  which  allows 
the  dlstributioa  of  an  estate  before  final  set- 
tlement after  the  lapse  of  one  year  from  the 
Issuance  of  letters  testamaitary,  for  distribu- 
tion to  her  of  the  "residue"  of  the  estate  of 
testator  mentioned  in  clause  "third"  of  said 
will,  which  we  hare  quoted,  upon  the  theory 
that  the  trust  attempted  to  be  created  there- 
by was  void,  that  by  reason  of  such  Invalidi- 
ty the  testator  died  Intestate  as  to  said 
"residue,"  and  that  petitioner  was  entitled 
to  have  It  distributed  to  her  as  his  heir-at- 
law.  General  demurrers  to  the  petition  were 
Interposed  and  sustained,  and  from  a  decree 
entered  thereupon  denying  her  petition  for 
distribution,  the  petitioner  appeals. 

The  sole  question  presented  for  considera- 
tion In  the  lower  court  and  now  upon  this 
appeal,  Is  whether  or  not  a  valid  trust  was 
created  by  the  third  clause  of  said  will.  The 
position  of  appellant  vrlth  reference  to  said 
trust  clause  Is  that  none  of  the  purposes  for 
which  the  residue  of  the  estate  Is  thereby 
devised  In  trust  are  authorized  by  section 
867  of  the  Civil  Code,  or,  to  be  more  precise. 
It  is  contended  by  counsel  for  appellant  that 
there  la  no  authority  tn  the  section  for  the 
creation  of  a  trust  to  "manage"  ii:e  trust 
fund  or  "to  pay"  the  annuities,  as  provided 
for  in  the  first  and  second  subdivisions  of 
the  trust  clause  in  question,  or  to  "divide" 
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the  residue  of  the  trast  fund  at  a  certain 
time  and  upon  a  specified  contingency,  as 
In  the  fourth  subdivision,  or  to  use  the 
'•excess  of  income"  in  improving  real  proper- 
ty, or  in  making  new  investments,  as  snbdlvi- 
slon  6  provides  that  the  trustees  shall  do. 
We  are  eatisfled,  from  a  fair  and  careful 
consideration  of  the  trust  clause  In  question, 
that  there  Is  no  merit  in  any  of  these  objec- 
tions Tirged  by  appellant,  as  far  as  we  deem 
St  neceBsar7  on  this  appeal  to  consider  them. 
Th^  amount.  In  onr  judgment,  more  to  criti- 
dsma  upon  the  language  emploTed  by  the 
testator  in  framing  the  trust  titan  to  sound 
objections  against  the  validity  oC  the  trust 
provlslfMiB  themselTes.  In  constrnlng  testa* 
mentary  dlaposltlonii  of  prt^terty.  It  la  a  car* 
dlnal  role  tliat  a  liberal  conatrnctlcHt  should 
be  given  to  them,  and  all  reasonable  intend- 
moitB  Indolged  In,  with  a  view  ct  austalning 
the  pnrpoae  which  It  is  disclosed  the  testator 
had  in  view.  No  particnlar  form  of  expree- 
don  la  necessary  to  constitate  a  ralld  trust. 
It  la  eaffiGlent  thai;  from  tin  language  used, 
the  intention  of  the  testator  is  apparent,  and 
that  the  disposition  In  trust  which  be  en- 
deavors to  make  of  his  estate  la  consistent 
with  the  mlea  of  law.  The  intent  ot  the 
testator  la  the  matter  for  primary  considera- 
tion, and.  it  la  immaterial  what  method  of 
«zpresBloQ  la  employed,  aa  long  as  that  Inten- 
tion can  be  ascertained.  As  aald  In  Hill  on 
Tmateea,  p.  101,  "it  la  one  of  the  fixed  rules 
of  eQnltoble  conatraction  that  there  is  no 
magic  in  particnlar  wotCa'*;  and  thla  court 
has  said  that:  "Of  course,  It  Is  a  fundamen- 
tal ^Indple  that  a  conatmctton  of  a  will 
favorable  to  testacy  vrll\  always  obtain  when 
the  language  used  reasonably  admits  of  such 
construction,  and  that  it  will  not  be  held  to 
contain  a  void  trust,  unless  the  Invalidity 
of  the  trust  Is  beyond  question  *  *  *  and 
cannot  be  reasonably  construed  otherwise." 
Estate  of  Dunphy  (Cal.  Sup.)  81  Pac.  815. 

Examining,  now,  In  the  light  of  these  gen- 
eral principles,  the  several  points  made  by 
appellant  against  the  validity  of  the  trust 
clause,  it  is  first  insisted  that  section  857  of 
tiie  Civil  Code,  providing  what  trusts  may 
be  created,  does  not  authorize  a  trust  to 
"menage"  a  trust  fund.  It  is  tme  that  the 
word  "manage"  la  not  mentioned  in  the  sec- 
tion, but  there  is  no  reason  why  It  should  be. 
The  section  was  designed  to  provide  the  pur- 
poses for  which  valid  trusts  might  be  created, 
not  to  prescribe  the  form  of  expression  which 
was  to  be  used  In  doing  so.  The  word 
"manage"  means  to  direct,  control,  govern, 
administer,  or  oversee.  19  Am.  &  Eng. 
Ency.  of  Law,  p.  706.  When  a  trust  Is 
created,  the  whole  estate  is  vested  In  the 
trustee  subject  to  the  trust  Clv.  Code,  f 
863.  And  It  Is  the  duty  of  the  trustee  to 
hold  the  property  and  administer  it  Sub- 
division 8  of  section  857  provides  that  a  trust 
may  be  created  "to  receive  the  rents '  and 
profits  of  real  property  and  pay  them  to  or 
apply  them  to  the  use  of  any  person.  •  • 
-  The  trust  In  the  first  and  second  subdivisions 


of  clause  third  of  the  will  was  created  for 
this  purpose,  and  the  trustees  were  directed 
to  manage  the  trust  proper^  to  fulfill  it  It 
cannot  well  be  p^x^lved  how  the  "Income, 
issues  and  profits"  referred  to  in  those  sub- 
divisions could  be  derived  from  the  trust  es- 
tate, unless  the  trustees  managed  It  so  as 
to  produce  them.  If  the  trust  provision  had 
said  nothing  about  managing  the  property, 
the  duty  would,  nevertheless,  have  been  cast 
by  law  upon  the  trustees  to  do  so  for  the 
puriMJse  of  carrying  out  the  terms  of  this 
tmst  provision.  The  right  to  manage  the 
trust  property  would  spring  from  the  devise 
itself  to  the  trustees  as  necessary  to  carry 
out  the  purposes  of  the  trust  declared,  wheth- 
er the  win  expressly  conferred  such  powar 
on  the  trustees  or  not  And,  as  the  power 
to  manage  would  be  Implied,  if  not  expressly 
granted,  no  provision  of  section  SS7  was  vio- 
lated in  expressly  conferring  it 

Nor  do  we  deem  the  second  objectlm  tri- 
able. This  is  that  the  direction  to  pay  to  the 
wife  and  daughter  of  testator  $160  per  montb 
Is  Invalid  because  such  payments  are  not  lim- 
ited by  the  terms  of  the  trust  to  the  "raits 
and  profits^  as  the  source  alone  from  which 
payments  shall  be  made,  as  provided  in  sub- 
division 8  of  section  867,  but  from  the  gener- 
al language  used,  the  capital  or  corpus  of  the 
trust  property  may  be  resorted  to  for  such 
payments.  Considered  alone,  the  subdivi- 
sions of  the  trust  clause  directly  providing 
for  such  payments  may  be  open  to  this  ob- 
jection, but  in  asc^tainlng  the  intention  of 
the  testator  as  to  the  source  from  which  said 
payments  shall  be  made  we  must  not  restrict 
onrselves  solely  to  an  examination  of  these 
particular  sulMtivlsIons  of  the  will.  Resort 
must  be  had  to  all  the  provisions  of  the  will 
which  t^d  to  disclose  his  Intention  in  that 
regard.  When  we  do  so,  there  is  no  room 
for  construction  left  as  to  what  his  intention 
In  that  r^qiect  was.  By  his  will  he  directs, 
first  that  tiie  trustees  shall  manage  the  prop- 
erty devised,  and  collect  the  "income,  Issues, 
and  iirofits"  and  pay  the  annuitants  their 
monthly  allowance,  and  then  provides  that 
"any  excess  of  Income  after  such  monthly 
payments  are  made  to  my  wife  and  daughter 
shall  be  used  in  the  improvement  of  any  of 
my  unimproved  real  prc^terty  or  invested 
In  some  Income-paying  property."  By  the 
fourth  clause  he  further  provides  that  "in 
case  it  may  be  necessary,  or  in  case  It  may  be 
deemed  advisable  by  my  trustees,  •  •  • 
they  are  hereby  authorized  to  sell  at  any  time 
the  said  •  •  •  property  •  •  •  and 
to  reinvest  the  proceeds  in  income-paying 
real  estate  or  other  safe  income^aylng  se- 
curities to  the  end  that  my  wishes  herein 
expressed  may  be  carried  out  for  the  main- 
tenance and  protection  of  my  said  wife  and 
my  adopted  daughter."  These  provisions 
clearly  indicate  that  it  was  the  intention  ot 
the  testator  that  the  payment  of  the  annuities 
to  his  wife  and  daughter  should  be  made  from 
the  income  only  of  the  trust  property — the 
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rents  and  profits.  In  the  face  of  these  pro- 
tUIoos,  so  explicitly  indicating  this  purpose^ 
it  would  be  doing  violence  to  the  intoitiMi  of 
ti»  testator  to  reach  any  other  conclusion. 

It  is  next  inaleted  tiiat  subdivision  4  of  the 
trust  clause  which  provides  that  the  "whole 
of  the  residue  of  ttie  trust  estate  shall  be 
divided"  among  his  brothers,  sist^,  niece, 
and  nephew  in  the  event  that  his  daughter 
dies  before  his  wife,  la  void,  and  that  a  trust 
"to  divide"  which  counsel  for  appellant  ctm- 
t«ids  is  a  trust  to  partition,  or  convey  upon 
partition,  the  property  of  the  estate.  Is  not 
within  the  purposes  for  which  a  valid  trust 
may  be  created  under  section  857  of  tlie  Civil 
Code,  and  rellra  upon  the  decision  in  tiie 
Estate  of  Fair,  1S2  Cal.  585,  60  Faa  442, 
64  Pac.  1000,  84  Am.  St  Bep.  70,  as  particu- 
larly supportlDg  his  contention.  We  do  not 
think  the  principle  of  the  decision  In  the 
Fair  Case  has  any  application.  Under  the 
trust  provisions  there  Involved  the  testator 
devised  hla  proper^  to  trustees  with  spedfle 
directions  ttaat  they  should  "transfer  and 
convey"  to  the  beneficiaries.  This  was  tike 
only  method  prescribed  by  talm  fmr  vesting 
titl^  and  his  lntentl<m  that  the  benefldarlee 
BhoiUd  take  title  by  conveyance  only  ^m  the 
trustees  was  r^atedly  reiterated  in  his  wllL 
His  intention  In  this  regard,  in  the  opinion  of 
the  majority  of  the  court,  was  so  clearly  and 
repeatedly  expressed  that  there  was  no 
possible  room  for  construing  the  language  of 
the  trust  provisions  as  making  a  direct  devise 
to  the  boieficiarles,  ot  as  evidencing  an  In- 
tffltton  to  do  BO.  The  provision  of  the  wiU 
at  bar  under  consideration  is  radically  dif- 
ferent from  the  prorislons  constmed  in  the 
Fair  Case.  It  does  not  provide  that  trustees 
shall  transfer  or  convey  the  trust  property 
to  the  relatives  designated  as  the  only  method 
whereby  title  to  the  trust  property  shall  pass 
to  tbem  should  the  spedfled  contingency 
happen.  In  fact,  no  active  du^  Is  cast  upon 
the  trustees  at  all  under  this  section.  They 
are  not  mentioned  in  It.  No  express  direction 
that  the  trustees  shall  "divide"  the  trust 
property  is  contained  In  the  subdivision,  nor 
is  there  any  direction  In  any  other  provision 
of  the  win  that  they  shall  make  any  transfer, 
conveyance,  or  division  of  the  trust  estate 
among  the  beneficiaries,  or  that  they  shall  do 
anything  at  all  so  as  to  vest  title  to  it  in 
them. 

In  order  to  give  countenance  to  the  con- 
tention of  appellant,  It  would  be  necessary  to 
Interpolate  language  Into  the  subdivision  di- 
recting the  trustees  to  do  what  confessedly 
the  subdivision  does  not  directly  prescribe 
they  shall  do,  and,  having  made  the  Inter- 
polation, then  declare  the  trust  invalid  as  a 
trust  "to  divide."  This  a  court  will  never 
do.  It  is  only  when  the  language  actually 
used  by  the  testator  will  admit  of  no  other 
reasonable  construction  than  that  it  creates 
an  Invalid  trust  that  a  court  will  declare  this 
to  be  Sta  effect  XUs,  however,  is  far  from 
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being  the  ebaracter  of  Uie  language  used  In 
the  subdlvlalou  in  question.  Taking  that 
language  and  construing  it  In  connectlcm  with 
tiie  oth»  provisions  of  the  wllU  notably  sub* 
division  8  Immediately  preceding  It;  we  thiiA 
it  was  undoubtedly  the  Intentlw  of  the 
testator  In  using  the  expression  that  "the 
whole  of  Bald  residue  shall  be  divided  among" 
hia  relatives  therein  deelgnated  to  directly 
devise  the  share  of  the  estate  otherwise  going 
to  bifl  daughter  to  those  relatives  In  the 
event  of  her  death.  By  his  will  the  teatater 
provided  for  the  olstoice  of  a  trust  solely 
during  the  lifetime  of  his  wife,  the  Income 
of  the  trust  property  to  be  devoted  to  the 
payment  of  annuities  to  herself  and  bis 
daughter  durii^E  bis  ^e's  lifetime  tlw  only 
active  trust  duties  devolving  upon  the  trus- 
tees being  to  manage  the  estate  so  as  to 
secure  and  expend  the  income  derived  from  it 
By  section  3  of  the  trust  elanse,  upon  the 
death  of  his  wife,  he  provided  that  one-lnlf 
the  remainder  of  his  ^tete  "should  vest  ab- 
solutely in  hia  daughter,"  and  that  the  re- 
maining one-half  should  **ve8t  absolutely'*  in 
Ills  relations  therein  named.  Undra  this 
subdivision  the  whole  residue  of  his  estate 
was  vested  in  the  beneficiaries,  respectively, 
named  therein  by  the  tervas  of  the  trust  itself 
No  provlsitm  was  made  for  any  division  by 
the  trustees,  or  any  other  action  opon  tiielr 
part  relative  to  the  estate  so  absolutely 
devised.  Subdivision  4,  Immediately  follow- 
ing (the  one  in  question  here),  was  nndoubtr 
edly  designed  to  meet  the  contingency  of  bis 
daughter  dying  before  hla  wife  without  issue, 
in  which  ev^t  he  Intaided  that  the  half  of 
his  estete  previously  devised  to  her  should  go 
to  the  devisees  to  whom  the  other  half  was 
devised,  and  that  there  should  be  thus  vested 
In  them  the  whole  residue  of  bis  estate^  It 
was  not  contemplated  that  the  absolute  devise 
of  one-half  which  he  had  previously  made  to 
the  beneficiaries,  other  than  bis  daughter, 
should  be  disturbed  in  the  event  of  her  death, 
but  only  that,  in  such  event,  the  prior  dispo- 
sition in  their  favor  should  be  Increased  by 
Testing  In  them,  in  the  same  proportions  as 
they  took  their  own  half,  the  share  to  wtaidi 
she  would  be  entitled  It  she  survived  the 
testator's  wife.  This  would  necessarily  vest 
in  these  beneficiaries  the  whole  of  the  residue, 
and  this  was  undoubtedly  the  Intention  the 
testator  bad  in  view  when  he  provided  In 
section  4  that  It  should  "be  divided"  among 
them  "in  the  proportions  named  In  the  last 
preceding  subdivision" — subdivision  3.  The 
language  used  was  simply  declaratory  of  his 
Intention  that,  should  the  contingency  pro- 
vided for  occur,  the  estate  directly  devised  to 
his  daughter  should  vest  directly  In  the  bene- 
ficiaries previously  named.  It  Is  true  that 
the  testator  might  have  used  more  apt  words 
to  disclose  his  intention  to  directly  devise  bis 
estate  to  the  other  beneflclaries  should  his 
daughter  die,  but  a  declaration  that  It  "shall 
be  divided"  among  them  is  not  by  any  means 
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indtcatlTe  of  a  different  Intention.  If  these 
worda  w€!re  used  in  a  will  free  from  trust 
provisions,  th^  would  undoubtedly  be  treated 
as  words  of  devise.  And  we  think  they  must 
be  taken  here  as  Indicating  a  similar  purpose, 
particularly  when  we  consider  that  no  express 
direction  is  given  to  the  trustees  to  divide  the 
trust  estate  so  as  to  Invest  the  beneficiaries 
with  title  to  it,  and  when  we  further  consider 
that  the  previous  devise  to  the  daughter, 
which  would  be  affected  by  the  happening  of 
the  contingency,  was  direct  and  absolute,  and 
tbat  there  is  nothing  In  the  subdivision  In 
question  or  in  any  other  portion  of  the  will  to 
Indicate  that  the  testator  Intended,  should  the 
contingency  happen,  tbat  the  substituted 
beneflclarles  should  take  in  any  other  manner 
than  by  a  direct  devise  similar  to  that  by 
which,  in  the  preceding  subdivlBloii,  he  bad 
disposed  of  his  whole  estate. 

In  the  case  of  In  re  Dunphy's  Estate  (Cat. 
Sup.)  81  Pac  315,  a  trust  clause  In  the  will 
there  under  consideration  provided  that,  up- 
on the  death  of  one  of  the  beneficiaries,  one- 
fifth  of  the  principal  of  the  estate  "shall  be 
transferred  and  distributed"  as  such  benefi- 
ciary might  by  will  direct  There  was  no  ex- 
press direction  to  the  trustees  to  transfer 
or  distribute.  It  was  Insisted  that  the  lan- 
guage used  meant  that  the  title  to  such  fifth 
could  only  pass  by  the  trustees'  conveyance, 
and  that  it  was  a  trust  to  convey  and  void 
under  the  decision  In  the  Fair  Case.  This 
court  held  otherwise,  and  declared  the  provi- 
sion valid,  holding  that  the  use  of  these 
words  evidenced  no  intention  that  the  trustees 
should  execute  a  conveyance,  and  that  the 
provision  contained  no  direction  at  all  to 
the  trustees  to  transfer,  distribute,  or  con- 
v^,  nor  did  it  interfere  with  the  apparent 
intention  of  the  testator  that  the  disposition 
of  the  trust  estate,  authorized  by  the  bene- 
ficiary to  be  made,  should  operate  as  a  di- 
rect devise.  As  the  direction  In  the  Dun- 
phy  Case  that  a  iiortlon  of  the  trust  estate 
"shall  be  transferred  and  distributed"  did 
not  amount  to  a  trust  to  convey,  but  operated 
as  a  direct  devise,  certainly  the  provision 
in  the  present  trust  that  the  "whole  of  said 
residue  shall  be  divided"  did  not  create  a 
trust  directing  the  trustees  to  divide  or  trans- 
fer title  by  conveyance  on  partition,  but  op- 
erated as  a  direct  devise  in  favor  of  the  bene- 
ficiaries. We  are  satisfied  that  it  was  the 
intention  of  the  testator.  In  using  the  lan- 
guage in  subdivision  4  that  the  "whole  of 
said  residue  shall  be  divided,"  to  indicate 
the  persons  and  proportions  in  which,  In  the 
event  of  his  daughter's  death,  the  share 
otherwise  absolutely  devised  to  her  should 
vest,  and  tbat  no  trust  of  any  kind  was  im- 
posed upon  the  trustees  under  said  provision. 

The  foregoing  are  the  only  points  made  by 
appellants  which,  in  our  judgment,  call  for 
disposition  upon  this  appeal.  The  point  that 
subdivision  5  of  the  trust  clause,  directing 
the  trustees  to  use  the  excesB  of  Inoom^  after 


payment  of  the  annuities.  In  the  improve- 
ment of  unimproved  property  of  the  estate, 
or  to  invest  it  in  some  Income-paying  proper- 
ty, is  Invalid,  as  not  within  any  of  the  trusts 
provided  for  in  section  857  of  the  Civil  Code, 
we  do  not  think  we  are  at  this  time  called 
on  to  determine.  It  Is  no  part  of  the  pri- 
mary trust,  the  validity  of  which  is  alone  in- 
volved on  this  appeal.  It  is  a  provision  en- 
tirely separable  from  it  If  it  were  Invalid, 
it  would  not  affect  the  primary  trust  which 
we  have  determined  to  be  valid.  It  Is  quite 
obvious  that  the  primary  trust  would  be 
unaffected  and  the  primary  purpose  of  the 
testator  accomplished,  even  If  the  direction 
In  the  subdivision  should  be  held  void.  It 
Is  clearly  not  so  Inextricably  interwoven,  or 
so  essentially  a  part  of  the  trust  scheme, 
that  all  the  other  trust  provisions  would  fall 
If  It  could  not  be  sustained.  Whether  there 
will,  in  fact,  be  any  excess  of  Income  Is 
purely  a  matter  of  conjecture,  a  mere  con- 
tingency which  may  never  arise,  and  the  un- 
certainty of  wlilch  could  not  affect  the 
primary  trust  For  these  reasons,  and  hav- 
ing In  view  the  character  of  proceeding  here 
involved  and  the  question  presented  on  this 
appeal,  we  do  not  deem  It  necessary  to  de- 
termine Its  validity.  This  proceedlE«  In 
the  lower  court  was  Inaugurated  to  obtain 
a  partial  distrlbutlrai  of  the  estate,  on  the 
theory  that  the  primary  trust  created  by  the 
testator  was  Told.  We  have  determined  tbat 
this  18  not  so.  Having  dicfposed  of  that  ques- 
tion^ it  appears  to  us  that  we  iLave  disposed 
of  ttie  only  vital  point  InvolTed  In  tbe  case. 
If  we  were  to  decide  tbat  subdivision  6  at- 
tempted to  create  an  invalid  trust  as  to  the 
excess  of  Income,  It  would  be  of  no  advantage 
to  appellant  As  the  primary  tmat  is  valid, 
the  decree  denying  her  applicati<Hi  would 
still  have  to  be  affirmed.  Aside  from  this, 
the  valldil7  of  this  subdivision  seems  to  be 
a  moot  question  at  this  time  and  under 
this  proceeding,  whereby  appellant  se^s 
a  distribution  of  property,  There  is  noth- 
ing in  the  record  to  show  what  income  the 
estate  receives,  ot  that  there  Is  now  any 
excess  of  income,  or  tbat  there  is  any 
probability  tbat  there  will  be  any  SQCh  ex- 
cess. In  the  nature  of  things,  this  could 
only  appear  when  the  matter  of  final  dis- 
tribution of  the  estate  comes  up  in  the  su- 
perior court,  and  It  Is  possible  that  then  the 
trust  may  be  practically  terminated.  At  that 
time  and  properly  before  that  trlbnna].  If  it 
shall  be  necessary  to  do  so,  the  validity  of 
this  subdivision  of  the  will  can  be  passed 
on.  For  the  reasons  Indicated,  we  do  not 
tblnk  Its  validity  need  now  be  considered, 
and  we  do  not  do  so. 

The  order  and  decree  appealed  from  are 
affirmed. 

We  concur  i  McFARLAND^  J. ;  HEN- 
SHAW,  3. 
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048  CaJ.  lOQ 
Ib  r*  CIARK*S  ESTATE).  (Sac.  1^) 

<Bliprenie  Ooort  of  California.  Oct.  i2,  1909l 
On  Behearing,  Not.  IB,  1000.) 

1.  Wnxa— Pbobatb. 

Code  Civ.  Proc  f  12H  prorldlnr  that  wills 
must  be  proved  In  the  cotin^  of  which  the  de- 
cedent waa  a  resident  at  the  time  of  hla  death 
regardless  of  where  he  died,  fixes  the  place  ot 
jimsdiction  for  all  grants  of  original  probata, 
■nd  section  132^  providing  that  all  wuls  dnl7 
proved  in  any  other  of  the  United  States  or  in 
any  foreign  country  or  state  may  be  allowed 
and  recorded  In  tne  superior  conrt  of  any 
eonnty  In  which  the  testator  Bhall  have  left 
any  estate  fixes  the  place  of  jarisdiction  of  the 
grant  of  andllatr  probate  of  anthenticated 
copies  of  wills  probated  in  foreign  jurisdictions. 

[Ed.  Note. — F<w  cases  In  point,  see  roL  48l 
CenL  Dig.  Wills,  H  686.  587,  606.] 

SL  Sauk— Statutb»— Cohstbucizoh. 

Undw  Code  dr.  Proc.  |  1294,  requiring 
wills  to  be  proved  in  the  county  tn  whu>h  the 
decedent  was  a  resident  at  the  time  of  his  death, 
resardless  of  where  he  died,  the  words  "all 
wOls,"  used  in  section  1322,  declaring  that  all 
wills  duly  proved  in  any  other  state  or  country 
may  be  allowed  and  recorded  in  any  county 
where  testator  shall  have  left  any  estate,  should 
be  construed  to  mean  "all  foreign  wills,"  and 
to  include  all  wills,  other  than  domestic  wills^ 
"duly  approved  and  allowed  In  any  of  the  Unit- 
ed States  or  In  any  fordgn  conniry  or  state." 
8.  Same— ADJtTDioATiOR  om  Sism  8tat»— 
Faith  and  Obedit. 

Const.  U.  S.  art  ^11,  requiring  each  state 
to  give  fall  faith  and  credit  to  the  adjudica- 
tions of  sister  states,  does  not  limit  the  sover- 
eign righte  ot  a  state  nor  deprive  it  of  primary 
jurisdiction  of  the  righte  of  ite  citizens  to  have 
the  will  of  a  resident  originally  proved  in  the 
Goonty  of  his  residence. 

^  Saub— Probate— Extbatbbbitobiai.  Fobob. 

A  judgment  admitting  a  will  to  probate 
Is  valid  in  other  states  only  as  to  property  with- 
in the  jurisdiction  of  the  court  pronoundng  the 
Judgment. 

[Eld.  Note. — For  cases  in  point,  we  40l 
Cent  Dig.  Wlllsi  |  9M.] 

6.  Wills— FoBBian  Wnu— Pbobatb— Pbo- 
(nBDiNOB— Scope. 

On  application  for  the  probate  of  a  foreign 
wlU,  the  sufficiency  ot  the  proofs  of  foreign  pro- 
bate and  the  question  of  the  residence  of  the 
testetor  are  oi>en  to  contest. 
&  Saue— Douestio  WiUr-FoBBian  Pbobate. 

Under  Code  Civ.  Proc.  i  1294,  providing 
that  wills  mast  be  proved  in  the  county  of 
which  the  decedent  was  a  resident  at  the  time 
of  his  death,  wherever  he  may  have  died,  the 
will  of  a  reisldent  of  California,  havins  been 
originally  proved  in  another  state,  could  not 
thereafter  Be  proved  Id  California  as  a  foreign 
will,  under  section  1322,  authorizing  the  allow- 
ance and  record  of  foreign  wills  in  anv  county 
In  which  the  testator  shall  have  left  any 
Mrtate. 

On  Rehearing. 

f .  Saio. 

On  an  application  for  the  ancillary  probate 
a  foreign  will,  It  Is  the  property  within  the 
state  and  subject  to  ite  jurisdiction  which  con- 
stitutes the  res  conferring  jarisdiction  on  the 
court  to  act;  proof  of  the  will  being  a  mere 
Incident  or  means  of  determining  the  diapo* 
ntion  of  such  res. 

&  SAHB— JUDOVENT— CoITCLUSIVENEBS. 

A  decree  granting  ancillary  probate  of  a 
foreign  will  is  only  conclusive  In  so  far  as  it 
aJfecte  the  prtKiensr  of  the  testator  within  the 
state,  and  u  not  binding  as  to  the  will  ItaeU 
ia  otbtr  Jurisdiction^  wfieca  tesUtor  maj  ban 


left  property,  or  on  th*  coorti  ot  Ut  domleUe. 

Tan  Dyk^  McFarlaad,  and  Shaw,  JJ.,  di«> 
senting. 

In  Bank.  Appeal  trma  Superior  Conrt, 
Tolo  County ;  EL  B.  Oaddlfl,  Judge. 

Application  for  the  probate  of  the  will 
of  Jolina  H.  Clark,  deceased,  ae  a  foreign 
wllL  From  an  order  deuTtng  tibe  applica- 
tion, petitioner  appeals.  Affirmed. 

W.  A.  Anderson  and  George  Clark,  Cor 
appellant  Arthur  O.  Hntton,  Cnr  respMidf 
ent  Charles  8.  Vhedflo;  Campbell,  Hetoon 
ft  CampbeU,  Garrett  W.  McBnemey,  and  & 
D.  Woods,  amid  cnrlA 

HENSHAW.  J.  JnlliH  H.  aark  died  In 
the  county  of  Tolo,  In  the  state  of  California, 
on  tb»  14th  day  of  March,  1901,  and  waa  a 
resident  of  that  comity  at  the  time  of  Us 
death.  He  had  resided  In  the  county  tm 
more  than  20  years  eontinnonsly  prior  to 
his  death.  On  the  33th  of  July,  1872,  while 
Tlsitlng  In  Keene,  N.  H.,  he  emcated  his 
last  will  and  testament  nils  will  waa  txe- 
coted  In  conformity  with  the  biws  of  tho 
state  ot  New  Bampahlre,  and  also  In  coo- 
tormlty  with  the  laws  of  the  state  of  Gall- 
fomia.  It  waa  filed  bj  the  ezeciitrix  named 
tber^  in  the  office  of  the  connly  clerk  ot 
Tolo  county,  with  a  petition  praying  tor  the 
probate  thereof.  In  additloa  to  havlnf  been 
a  reddent  ot  Tolo  comity  at  the  time  ot  lUs 
death,  the  deceased  left  estate  In  that  coon- 
ty.  Subseauent  to  the  filing  of  the  wUl 
and  petition  the  siqterlor  conrt  of  Tolo  oomi- 
ty  la  probate  made  an  ordw  permltthiff  the 
original  will  to  he  withdrawn  and  forwarded 
to  Keen^  N.  H.  The  will  was  then  probated 
In  New  Hampshire,  and  thereafter  appellant 
herein  filed  his  petition  In  the  superior  court 
of  the  county  of  Tolo;  asking  tor  probate 
of  the  same  will  upon  an  exemplified  copy 
from  the  probate  conrt  ct  the  state  ot  New 
Hampshire.  The  superior  court  ot  Tolo 
county  took  evidence  and  determined  that 
at  the  time  ot  his  death  Olaik  was  a  resident 
ot  Tolo  county.  lAIs  finding  is  not  in  dis- 
pute. As  a  legal  consequence,  following  this 
finding^  the  court  concluded  that  Clark's 
will  should  be  admitted  to  probate  originally 
in  the  siqperior  court  of  the  county  ttf  Tolo. 
and  was  not  entitled  to  admission  as  a 
foreign  wUL  It  denied  the  petition,  and  this 
appeal  is  taken. 

We  are  here  for  the  first  time  upon  a 
direct  proceeding,  by  appeal  from  an  order 
refusing  probate  to  such  a  wlH,  called  upon 
to  construe  our  Code  proTlslons  governing 
the  question.  We  say  that  we  are  tor  the 
first  time  called  upon  In  direct  proceedings, 
because,  as  will  hereaftw  be  shown,  the 
cases  In  which  the  question  may  be  con- 
sidered to  have  arisen  were  either  cases 
of  collateral  attack  or  cases  where  the  pre- 
cise question  here  presented  was  not  made 
an  Issu^  and  therefore,  under  well-settled 
^melple^  cannot  be  said  to  Have  been  d* 
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dded.  As  all  tbe  proTtitions  of  the  Code 
bearing  upon  a  single  snbject-matter  are 
to  be  constmed  togetber,  and  harmoniously, 
If  possible,  It  may  be  well  to  set  forth  tbe 
sections  tonching  the  probate  of  wills.  Sec- 
tion 1294  of  the  Code  of  GivU  Procedure 
declares:  "Wills  must  be  proved  and  let- 
ters testamentary  or  of  administration  grant- 
ed:  (1)  In  the  county  of  which  the  decedent 
was  a  resident  at  the  time  of  his  death. 
In  whatever  place  he  may  have  died." 
Article  3,  c.  2,  of  the  same  title  (11)  con- 
.talnlng  section  1294,  above  quoted.  Is  de- 
voted to  the  probate  of  foreign  wills.  The 
article  Is  Itself  entitled  "Probate  of  Foreign 
Wills,"  and  section  1322  provides:  "All 
wills  duly  proved  and  allowed  In  any  other 
of  the  United  States,  or  In  any  foreign 
country  or  state,  may  be  allowed  and  re- 
corded In  the  superior  court  of  any  county 
in  which  the  testator  shall  have  left  any 
estate."  Section  1323,  following,  provides 
that  notice  of  a  petition  for  proving  a  will 
shall  be  given  when  a  copy  of  the  will  and 
the  probate  thereof,  duly  authenticated, 
shall  be  produced  by  the  executor,  or  by 
any  other  person  Interested  In  the  will, 
with  a  petition  for  letters.  Section  1324 
provides  that  If  on  tbe  hearing  it  appears 
upon  the  face  of  the  record  that  the  will 
has  been  proved,  allowed,  and  admitted 
to  probate  In  any  other  of  the  United  States 
or  In  any  foreign  country,  and  that  It  was 
executed  according  to  the  law  of  the  place 
In  which  the  same  was  made,  or  in  which 
the  testator  wag  at  tbe  time  domiciled,  or 
In  conformity  with  the  laws  of  this  state. 
It  must  be  admitted  to  probate  and  have  the 
same  force  and  effect  as  a  will  first  admitted 
to  probate  In  this  state.  Section  1299  de- 
clares: "Any  executor,  devisee  or  legatee 
named  In  any  will,  or  any  other  person  In- 
terested In  the  estate,  may  at  any  time  after 
the  death  of  the  testator  petition  the  court 
having  Jurisdiction  to  have  the  will  proved, 
whether  the  same  be  In  writing,  in  his  pos- 
session or  not,  or  Is  lost  or  destroyed,  or 
Iwyond  tbe  Jurisdiction  of  the  state."  We 
take  It  that  no  Jurist,  feeling  himself  nnem- 
barrassed  by  earlier  decisions,  and  at  liberty 
to  treat  the  question  as  a  new  one.  would 
hesitate  to  say:  Vint,  that  section  1294 
fixes  the  place  of  Jurisdiction  for  all  grants 
of  original  probate,  while  section  1322  does 
the  same  for  grants  of  ancillary  probate  of 
authenticated  copies  of  wills  proved  and 
probated  In  foreign  JnrlsdlctlonB.  Second, 
that  these  laws  mean  that  tbe  will  of  a 
resident  of  the  state  of  GaUfonila  mnst  be 
proved  originally  as  a  domestic  will  In  the 
county  of  his  residence,  and  that,  so  far  as 
the  state  of  California  la  concerned,  it  can- 
not be  primarily  provecl  elsewhere  and 
bronght  into  this  state  for  purposes  of 
secondary  and  ancillary  administration.  In 
constming  the  language  of  section  1322, 
attention  would  be  called  to  the  fiict  tb&t 
reeort  with  propriety  ma/  be  had  to  the 


title  of  an  act,  and  often  mnst  be  .Sad,  to 
determine  Its  true  scope  and  intent ;  that  tbe 
title  of  section  1322,  relating  exclusively 
and  In  terms  to  foreign  wills,  will  be  read 
In,  and  of  necessity  must  be  read  In,  to  the 
language  of  that  section,  so  that  "all  wIUb" 
means  and  should  be  read  to  mean  "all 
foreign  wills";  and  that  "foreign  wills."  as 
tbe  phrase  Is  here  employed,  means  all 
wills  other  than  domestic  wills,  as  plainly 
appears  from  the  language  of  the  section  It- 
self, which  describes  these  wills  as  all  those 
"duly  proved  and  allowed  In  any  other  of 
the  United  States,  or  In  any  foreign  country 
or  state."  In  illustration.  It  might  be  point- 
ed out  that  If  the  Legislature  had  passed 
an  act  under  the  title  of  "An  act  for  the 
government  of  boys  In  penal  and  reformatory 
Institutions,"  and  the  body  of  the  act  had 
begun  with  the  declaration,  "All  boys  shall," 
etc..  It  would  unhesitatingly  be  said  that 
the  phrase  "all  boys"  had  reference  exclu- 
sively to  all  boys  In  penal  and  reformatory 
institutions  In  this  state.  We  think  this 
same  unhampered  Jnrlst  would  point  out 
that  the  matter  of  recognizing  the  Judgment 
of  a  foreign  state  rested  originally  wholly 
in  comity,  and  that,  saving  as  exacted  by 
section  1.  art  4,  of  the  Constitution  of  the 
United  States,  still  rests  wholly  In  comity. 
It  would  be  pointed  out  that  while  the  states 
themselves,  as  has  this  state,  have  by  ap- 
propriate lef^slatlon,  provided  that  full  faith 
and  credit  should  be  given  to  the  adjudica- 
tions of  sister  states,  this  never  has  meant 
that  the  state  itself  has  parted  with  any 
of  its  sovereign  rights,  with  any  of  Its 
rights  of  primary  Jurisdiction,  nor  with  any 
of  the  rights  of  Its  subjects,  to  have  the 
will  of  a  fellow-resldent  originally  proved 
In  the  county  of  his  residence,  where,  pre- 
sumptively, he  Is  the  best  known,  and  where 
they  may  the  better  litigate  all  questions 
touching  the  validity  of  the  solemn  Instru- 
ment offered  for  probate. 

Recognition  would  be  given  to  the  Indis- 
putable principle  that  every  state  has  ple- 
nary power  with  respect  to  the  administration 
and  disposition  of  the  estates  of  deceased 
persons  as  to  all  property  of  such  persons 
found  within  Its  Jurisdiction.  Thus  the 
courts  of  a  state  may  and  do  grant  original 
probate  upon  wills  of  deceased  nonresidents 
who  leave  property  within  that  state.  In 
California  this  Is  expressly  provided  for  by 
section  1294  supra,  and  tbe  rule  as  to  other 
states  la  the  same.  1  Woemer's  Adm.  *439 ; 
Shields  T.  Life  Ins.  Co.,  119  N.  C.  380,  25 
S.  O.  951;  Gordon's  Case,  60  N.  T.  Eq.  30T, 
26  Afl.  268:  Putnam  t.  Pitney,  45  Minn.  242, 
47  M.  W.  790,  U  L.  R.  A.  41;  Walton  v. 
Hall's  DBtate,  66  Tt  455,  29  Atl.  803;  Jac- 
ques T.  Horton,  76  Atl.  288.  But  the  limita- 
tions of  the  operation  of  this  principle  would 
also  be  recognized,  namely,  that  this  exer- 
cise of  orlglhal  Jurisdiction  over  the  estates 
of  nonresidents  affects,  and  can  affect,  only 
the  property  within  the  Btat&  13ie  taig- 
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vent  admitting  the  will  to  probate  is  valid 
in  all  other  states  only  as  to  the  property 
within  the  Jurisdiction  of  the  court  pro- 
nouncing the  Judgment  It  has  no  extra- 
territorial force,  establishes  nothing  beyond 
that,  and  does  not  dispense  with  nor  abro- 
gate the  formalities  and  proofs  which  may 
be  exacted  by  other  Jurisdictions  In  which 
the  deceased  also  left  property  subject  to 
their  laws  of  administration.  1  Woerner's 
Adm.  *491.  And  In  this  connection  It  would 
be  farther  pointed  out  that,  if  the  position 
contended  for  by  appellant  is  sound.  It  in- 
Tolves  upon  the  part  of  the  state  a  formal 
surrender  of  so  much  of  Its  sovereignty  and 
right  of  primary  Jurisdiction,  conferring  that 
upon  foreign  states,  and  at  the  same  time, 
to  this  extent,  is  subversive  and  destructive 
of  the  rights  of  Its  citizens.  It  would  be 
said  with  exact  tmtli  that  the  full  faith 
and  credit  which  U  accorded  to  the  ad- 
judications of  sister  states  is  a  full  faith 
and  credit,  conaonant  with  complete  Jnrls- 
dlctlon  and  control  of  the  sovereign  state 
over  all  its  inhabitants,  and  over  all  the 
property  within  Its  boundaries.  No  less 
would  the  practical  hardships  of  such  an 
Interpretation  be  pointed  out,  because,  if 
it  were  so  that  all  wills,  therein  Including 
domestic  wills  of  residents  of  this  state, 
could  be  primarily  proved  In  a  foreign  Ju- 
risdiction, and  by  mere  exemplification  of 
that  proof  be  entitled  to  ancillary  probate 
under  the  laws  of  this  state,  it  would  result 
in  numerous  Instances  that  wills  of  residents 
of  this  state  would  be  probated  In  foreign 
JnrisdlctionB  without  the  knowledge  of  those 
in  interest  resident  In  this  state,  and  with- 
out an  op[>ortunlty  to  them'  afforded  of 
raising  any  question  of  fraud,  Insanity,  un- 
due Influence,  or  the  like,  affecting  the 
validity  of  the  Instrument  Further,  it 
would  be  pointed  out  with  Justice  that  If 
the  construction  contended  for  be  the  true 
one,  It  Is  arrived  at  by  obliterating  all  dis- 
tinction between  the  probate  of  domestic 
and  foreign  wills,  by  refusing  recognition 
to  the  language  of  the  Code  classifying  these 
foreign  wills,  and  by  a  surrender  of  the 
state's  original  Jurisdiction  in  these  matters, 
with  the  result  that  It  places  the  state  of 
California  in  an  anomalous  class  by  Itself. 
For  neither  the  laws  of  Great  Britain  nor 
of  any  sister  state  of  the  United  States  ever 
have  permitted,  and  we  venture  to  say  never 
will  permit,  any  such  doctrine,  and  It  may 
be  safely  added  that  no  civilized  country  In 
the  world  has  ever  entertained  It  Numerous 
cases  would  be  cited  showing  that  while 
In  matters  of  probate  states  by  comity  per- 
mit ancillary  Jurisdiction  of  foreign  wills, 
they  are  Jealous  In  the  extreme  of  any  In- 
vasion of,  or  attempt  to  invade,  their  original 
Jurisdiction  in  such  matters.  Manuel  v. 
Manuel,  33  Ohio  St  459;  Sturdlvant  v.  Neill, 
27  Miss.  1S7:  Stark  t.  Parker.  56  N.  B.  481; 
Wallace  T.  WaUace^  8  M.  J.  ICq.  610;  In  re 


Law  (Sup.)  80  N.  T.  Supp.  410;  Moultrie 
V.  Hunt  23  N.  T.  394;  Dial  v.  Gary,  14  S. 
C.  573,  37  Am.  Dec.  737;  Story  on  Conflict 
of  Laws,  I  457;  23  Am.  &  Eng.  Ency.  of 
Law,  p.  114;  Schouler  on  Executors,  SS  15 
and  57;  2  Bedfleld  on  Wills,  p.  290;  1  Woer- 
ner's Adm.  I  226. 

In  summing  up,  we  think  the  unhampered 
Jurist  would  reach  the  conclusion  that  our 
laws  not  only  recognize,  but  sedulously  pre- 
serve, the  distinction  between  foreign  and  do- 
mestic wills  and  the  probate  thereof;  that  the 
law  means  what  it  says,  namely,  that  all 
domestic  wills  must  be  proved  In  the  county 
of  wtilcfa  the  decedent  was  a  resident  at  the 
time  of  his  death,  for  thus  the  state  preserves 
its  sovereignty  and  its  Jurisdiction  over  mat- 
ters primarily  belonging  to  it  and  thus  also, 
it  preserves  the  rights  of  its  other  residents 
and  citizens;  furthermore,  that  all  foreign 
wills  may  be  proved  and  allowed  as  provided 
in  section  1322  of  the  Code  of  Civil  Proce- 
dure, et  seq.;  that  in  the  case  of  a  domestic 
will  all  questions  touching  the  validity  of  the 
Instrument  are,  and  should  be,  primarily  and 
exclusively  cognizable  by  the  courts  of  the 
state  of  the  domicile;  that  in  the  case  of  a 
foreign  will,  that  is  to  say,  of  one  not  a  resi- 
dent of  this  state,  this  state  and  Its  citizens 
have  less  concern  with  these  questions  of 
fralid,  undue  influence,  and  the  like,  and  upon 
the  offer  of  proof  of  such  a  will  it  shall  be 
admitted  upon  the  evidence  prescribed  by 
section  1324,  without  right  of  contest  upon 
such  matters.  Code  Civ.  Proc.  8  1913.  But 
nevertheless  and  always,  when  a  foreign  will 
is  so  offered  for  probate  In  this  state,  two 
questions  are  open  as  new  and  original  ques- 
tions for  the  determination  of  our  own  pro- 
bate court:  First  the  sufficiency  of  the  proofs 
of  foreign  probate;  and,  second,  the  question 
of  the  residence  of  the  deceased.  For  if,  upon 
the  question  of  residence,  it  shall  be  deter- 
mined that  the  deceased  was  In  truth  a  resi- 
dent of  this  state,  it  follows  of  necessity  that 
the  proper  state  court  has  exclusive,  original 
primary  Jurisdiction  to  admit  the  will  to 
probate,  and  will  not  admit  it  as  a  foreign 
will  for  ancillary  proceedings.  It  does  not 
of  course,  follow  that  because  the  probate 
court  under  such  circumstances  will  not  admit 
it  as  a  foreign  will  that  it  will  refuse  it 
probate  altogether.  It  will  grant  it  probate, 
the  facts  warranting,  in  proceedings  under 
section  1294  for  original  probate.  N'or  can 
practical  difficulty  arise  because  such  a  will 
has  been  probated  In  a  foreign  Jurisdiction, 
for  the  Code  (section  1299,  supra)  meets  this 
precise  situation  by  providing  that  petition 
may  be  made  to  the  court  having  Jurisdiction 
to  have  the  will  proved,  whether  it  be  lost 
or  destroyed,  or  beyond  the  Jurisdiction  of 
the  state. 

We  have  discussed  this  question  under 
what  we  tiave  said  we  were  convinced  would 
he  the  view  of  a  Jurist  treating  the  case  as 
on«  of  first  imitrc»alon.  We  are  met;  how- 
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ever,  with  the  argument  that  our  own  ad- 
judications express  a  contrary  view,  and  are 
determinative  of  the  question.  Not  that  alone, 
but  that  this  view  has  heen  adopted  by  the 
courts  In  probate  throughout  the  state,  and 
that  the  result  of  the  construction  of  the  law 
here  set  forth  would  be  to  declare  void  all 
letters  admitting  such  wills  to  probate,  and 
cloud  the  title  to  untold  millions  of  property 
in  the  hands  of  innocent  holders.  If  such 
consegaences  were  to  result,  or  If,  In  fact, 
there  were  any  such  adjudications,  a  court 
would  pause  long  and  ponder  gravely  before 
announcing  a  construction  which  would  lead 
to  such  direful  consequences.  But  the  an- 
swer Is  that  this  court  has  made  no  «uch  ad- 
judications, and  that  no  such  consequences 
can  follow;  for,  as  has  been  said,  this  is  the 
first  time  that  the  question  upon  direct  appeal 
has  heen  presented  for  determination.  The 
cases  to  which  api>el]ant  refers  and  upon 
which  he  relies  are  those  of  Rogers  t.  King, 
22  Cal.  72,  Goldtree  v.  McAlIster,  86  CaL  93, 
24  Fac.  801,  and  Estate  of  BIchardson,  120 
Cal.  344,  62  Pac.  832.  In  Rogers  r.  King  the 
attack  was  collateral,  not  direct  The  opin- 
ion is  addressed  to  this  state  of  facts,  and 
the  essential  part  of  It  Is  as  follows:  "The 
agreed  case  states  that  the  executor  named 
In  the  will  filed  In  the  probate  court  a  petition 
for  the  probate  of  the  will,  and  filed  therein 
an  authenticated  copy  of  said  wlU,  and  that 
the  petition  stated  alt  the  necessary  facts. 
•  •  ♦  If,  as  agreed,  the  petition  stated 
all  the  necessary  facta,  then  upon  its  presen- 
tation with  a  copy  of  the  will  and  the  publi- 
cation of  due  and  legal  notice,  the  court  ac- 
qolred  jurisdiction  to  probate  the  will,  and 
the  Judgment  of  the  probate  thereafter  en- 
tered Is  conclusive.  If  any  Irregularities  oc- 
curred In  the  in-oceedings  or  error  In  the  judg- 
ment after  Jurisdiction  was  acquired,  they 
could  only  be  corrected  by  a  direct  proceed- 
ing for  that  purpose,  and  cannot  be  Inquired 
Into  in  this  collateral  proceeding,"  This  Is 
all  that  the  case  of  Rogers  v.  King  contains, 
and  It  amounts  to  no  more  than  a  declaration 
that,  the  court  in  probate  having  acquired 
jurisdiction  and  having  admitted  a  will  to 
probate,  errors  In  the  exercise  of  its  jnrlsdlC' 
tlon  do  not  render  its  order  admitting  the 
will  to  probate  void,  and  cannot  be  considered 
upon  collateral  attack.  In  Estate  of  Richard- 
son, while  it  appears  from  the  facts  that  the 
testator  was  a  resident  of  California  at  the 
time  of  his  death,  and  that  his  will  had  heen 
ortglDally  probated  In  a  sister  state,  and 
subsequently  had  heen  offered  for  probate  in 
this  state  as  a  foreign  will,  the  sole  question 
at  issue  which  this  court  was  called  upon  to 
determine,  and  did  determine,  was  the  right 
of  a  nominee  of  a  devisee  to  testamentary 
letters.  The  question  now  t)efore  the  court, 
as  to  the  right  to  probate  the  will  under  any 
circumstances  as  a  foreign  will,  was  never 
discussed  nor  decided.  Goldtree  v.  McAllster 
wu  a  case  originally  decided  in  department 


and  reconsidered  by  the  court  In  bank.  That, 
too,  involved  the  question,  not  of  a  direct,  but 
of  a  collateral,  attack  upon  the  validity  of  an 
order  admitting  to  probate  as  a  foreign  will 
the  last  testament  of  a  resident  of  this  state. 
The  attack  was  principally  directed  to  the 
sufficiency  of  the  proof  of  authentication,  and 
the  court  said;  "An  error  of  the  court  In 
deciding  that  certain  documentary  evidence 
not  properly  authenticated,  proved  a  valid 
foreign  probate  of  a  will,  la  not  different  in 
character  or  principle  from  an  error  In  decid- 
ing, as  In  the  case  of  Irwin  v.  Scrtber,  18  CaL 
500,  that  certain  evidence  proved  that  the 
deceased  had  her  last  place  of  residence  in 
Sacramento  county.  The  error  In  the  former 
case  may  have  proceeded  from  a  misconcep- 
tion of  what  constituted  a  valid  foreign  pro- 
bate of  a  will,  or  from  an  error  as  to  what 
was  competent  or  sufficient  evidence  to  prove 
it.  In  the  latter  case  the  error  may  tiave 
arisen  from  a  mistaken  view  of  what  con- 
stituted a  residence,  or  from  as  error  as  to 
what  was  sufficient  or  competent  evidence 
to  prove  It  Such  errors  may  be  corrected 
by  appeal,  but  do  not  render  the  judgment 
void."  This  case  then  must  be  taken  to  de- 
cide, and  to  decide  only,  that  upon  collateral 
attack  an  order  admitting  a  will  offered  as 
a  foreign  will  to  probate  Is  not  void  for  error 
either  In  the  proof  of  authentication  or  In 
proof  of  residence,  as  in  Rogers  v.  King  and 
Irwin  T.  Scrlber.  Question  may  be  raised 
over  the  strict  logic  of  that  opinion,  but  no 
doubt  can  exist  as  to  the  strong  necessity 
which  called  it  forth.  It  must  he  taken, 
therefore,  as  settled  In  ttiis  state,  upon  the 
authority  of  the  cas«i  cited,  that  the  probate 
of  such  wills  Is  free  from  attack  upon  these 
questtons  In  collateral  proceedings,  but  that, 
upon  the  other  hand.  It  Is  the  duty  of  the  court 
in  probate  to  do  as  the  court  here  did,  refuse 
probate  to  a  will  offered  as  a  foreign  will, 
if  the  court  shall  be  satisfied  from  the  evi- 
dence that  the  testator  was,  in  fact,  a  resi- 
dent of  this  state  at  the  time  of  his  death. 

For  the  foregoing  reasons,  the  order  and 
decree  appealed  from  are  affirmed. 

Weeoncnr:  BBATTY.  0.  J.;  LORIOAN,  J.; 
ANGELLOTTI,  J. 

VAN  DYKE,  J.  (dissenting).  I  dissent  The 
deceased,  Clark,  it  appears,  executed  his  will 
In  1872,  at  Keene,  Cheshire  county,  N.  H.,  and 
left  it  in  the  custody  of  Cain  &  Benton,  at- 
torneys at  law,  In  said  county  of  Cheshire. 
After  his  death  that  will  was  sent  out  here 
and  filed  for  probate  in  the  county  of  Yolo, 
but  t>efore  any  action  was  taken  thereon,  up- 
on the  application  of  Mary  M.  Metcalf,  a 
sister  of  the  deceased  and  devisee  and  legatee 
of  the  estate  under  said  will  and  the  sole  ex- 
ecutrix named  therein,  for  permission  to  with- 
draw said  will  and  have  the  same  proved 
In  New  Hampshire,  the  probate  court  of  Yolo 
county  entered  the  following  order  granting 
said  appllcatlQiu 
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In  the  Superior  Court  of  the  State  of  Oall- 
forntof  In  and  for  the  Oounty  of  Tolo.  In 
the  Matter  of  the  Estate  of  Julius  H. 
Olark,  Deceased. 

"Upon  reading  and  filing  the  petition  of 
Mary  M.  Metcalf,  duly  verified  by  her  attor^ 
ney,  W.  A.  Anderson,  and  It  appearing  there- 
from tbat  it  is  to  the  best  interests  of  tlie 
estate  of  said  Julius  H.  Clark,  deceased,  and 
lalso  for  the  best  Interests  of  the  devisees  of 
the  will  of  the  said  deceased,  and  that  it  is 
Impracticable  and  very  expensive  to  probate 
the  said  will  of  Julius  H.  Clark  In  the  state 
«f  California,  and  that  the  said  vrlll  was  ex- 
ecuted In  the  state  of  New  Hampshire,  and 
tbat  none  of  the  witnesses  to  said  will  live  in 
the  state  of  California,  but  that  tbey  did  live 
in  the  said  state  of  New  Hampshire,  and  that 
the  said  executrix,  Mary  M.  Metcalf,  Is  too 
feeble  to  come  to  the  state  of  California,  to 
apply  for  letters  testamentary  on  said  will, 
and  it  appearing  from  said  petition  that  the 
said  executrix  desires  to  have  said  will  pro- 
bated in  the  county  of  Cheshire,  state  of  New 
Hampshire,  and  that  the  said  Julius  H.  Clark 
left  estate  in  said  county  at  the  time  of  his 
death:  Wherefore  It  Is  by  the  court  ordered, 
adjudged,  and  decreed  tbat  the  clerk  of  the 
said  superior  court  of  the  county  of  Yolo  be, 
and  he  is  hereby,  ordered  and  directed  to  send 
the  will  of  the  said  Julius  H.  Clark,  now  on 
file  In  his  said  office,  to  Mrs.  Paul  Thomson, 
at  West  Hartford,  Connecticut,  by  express, 
or  to  deliver  to  W.  A.  Anderson,  the  attorney 
for  Mary  M.  Metcalf,  the  said  will  to  be  so 
sent  And  the  clerk  Is  hereby  ordered  to  pre- 
serve a  certified  copy  of  said  will  In  his  said 
office.   B.  E.  Gaddls,  Judge." 

Indorsed:  "Filed  April  18,  1904.  C.  F. 
HadsaU.  Clerk." 

Thereafter,  on  May  18,  1904,  the  propo- 
nent Du  Bols,  to  whom  an  interest  In  said 
estate  had  been  conveyed  by  said  Mary  M. 
Metcalf,  devisee  and  legatee  of  the  said  wlil, 
filed  a  petition  In  the  superior  court  of  Yolo 
county  for  admission  to  probate  of  said  wilt 
upon  a  duly  authenticated  copy  thereof  and 
Its  probate  In  the  state  of  New  Hampshire. 
Upon  notice  of  said  application  having  been 
given  pursuant  to  the  statute,  the  contestant 
L.  J.  Clark,  son  of  the  testator,  and  a  legatee 
under  the  will,  filed  objections  to  the  ad- 
mission of  the  same  upon  the  exemplified 
copy,  upon  the  grounds,  among  others,  that 
said  Julius  H.  Clark,  at  the  time  of  his 
death  and  at  the  date  said  alleged  will  was 
executed,  was  a  resident  of  the  county  of 
Toio,  state  of  California;  that  said  alleged 
will  was  a  domestic  will,  and  that  the  same 
could  not  be  admitted  to  probate  by  virtue 
of  having  been  previously  admitted  to  pro- 
bate by  the  courts  of  New  Hampshire;  that 
the  superior  court  of  Yolo  county,  state  of 
California,  had  original  and  exclusive  juris- 
diction to  hear  an  original  petition  to  admit 
said  will  to  probate;  and  that  the  courts 
of  the  state  of  New  Hampshire  had  no  Juris- 
diction to  admit  said  will  to  ^bat^  ex- 


cept for  the  purpose  of  Cftrrylns  on  an  nd- 
ministration  ancillary  to  that  hod  In  the  state 
of  California.  Upon  the  hearing  of  the  case, 
the  superior  court  of  Yolo  county  rastained 
the  objection  of  the  omtestant  npon  the 
grounds  stated,  and  denied  the  admission  of 
the  authenticated  coj/j  to  probata  and  from 
this  order  the  appeal  is  taken.  From  the 
record  it  appears  that  the  copy  of  the  will 
was  duly  authenticated  in  conformity  with 
the  laws  of  Kew  Hampshire,  and  that  nich 
will  was  TttUd  nnder  the  laws  of  said  state- 
admitting  it  to  probate;  that  aU  the  pro- 
ceedli^  thereon  wwe  regolar,  and  that  there 
was  nothing  upon  the  face  of  the  record  to 
dispute  the  Jurisdiction  of  the  court  of  inch 
state  admitting  the  wtU  to  probate;  and 
that  said  will  was  made  and  executed  In  con- 
formity, not  only  with  the  laws  of  aald 
state,  but  also  In  conformity  with  the  laws 
of  this  state.  The  qoestion,  therefore,  pre- 
sented Is  whetiier.  In  the  cose  of  a  testator, 
who,  at  his  death,  resided  to  this  state,  a 
will  fllod  for  probate  in  this  etate  mwn  a 
duly  authenticated  copy  thereof  from  the 
court  of  a  sister  state,  first  having  been  duly 
probated  therein  according  to  Uie  laws  of 
said  state,  may  be  admitted  to  probata  or 
must  the  wlginal  will  be  produced  hwe  for 
that  piupose?  Section  1822,  Cktde  C%v.  Proc^ 
copied  in  the  preralling  opinion.  Is  taken 
from  the  act  of  18S0  to  regulate  the  settie- 
ment  of  estates  of  deceased  persons,  being 
section  27  of  said  act  St  1860,  pk  877,  & 
129.  The  language  of  the  Code  sections 
bearing  on  the  subject  nnder  consideration 
is  plain  and  unambiguous,  and  cannot  be 
controlled  by  any  headlines  of  the  chapter 
put  there  by  the  code  commissioners.  "The 
mere  classifications  can  scarcely  be  deemed 
part  of  the  law."  Endllcb  on  the  Interprets- 
tlon  of  Statutes,  |  70. 

In  the  case  of  Goldtree  T.  McAllater,  8& 
Cal.  93,  24  Pac.  801,  the  plalntlfl  sued  In  the 
character  of  trustee  of  the  estate  of  Jona- 
than Thompson,  deceased,  under  his  last  wIlU 
The  testator  was  a  resident  of  the  county 
of  San  Lnls  Obispo,  and  left  estate  therein. 
His  last  will  had  been  duly  proved  and  al- 
lowed in  the  Queen's  Probate  Court  of  Lon- 
don on  the  28th  day  of  October,  1875.  His 
heirs  and  devisees  were  residing  in  this 
state  and  In  England.  Upon  petition,  filed 
for  the  probate  of  said  will  from  an  exem- 
pli fled  copy  thereof  from  said  English  court, 
the  probate  court  of  San  Luis  Obispo  coun- 
ty, this  state,  after  notice  and  proceedings 
as  required  by  the  Code,  admitted  said  will 
to  probate  in  the  following  order:  "It  la 
ordered  tbat  the  paper  heretofore  filed  pur- 
porting to  be  a  copy  of  the  last  will  and 
testament  of  said  deceased  be  admitted  to 
probate  as  the  last  will  and  testament  of 
said  deceased;  that  the  said  John  Thompson 
and  John  A.  Patchett  be  and  th^  are  hereby 
appointed  executors  of  said  estate;  and  that 
letters  testamentary  Issue  to  the  said  petl^ 
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tloners  upon  their  taking  the  oath  as  requir- 
ed by  law."  Letters  testamentary  were  ac- 
cordingly issued  to  John  Thompson  and  J. 
A.  Patchett,  who  duly  qualified.  The  will 
also  appointed  Thompson,  Patchett,  and 
Orlerson  trustees  of  the  estate,  and  devised 
the  property  to  them  for  the  uses  and  pur- 
poses stated  in  the  will.  Thereafter,  by  an 
order  of  said  superior  coiurt,  Patchett  was 
removed  and  plaintiff  Goldtree  was  appoint- 
ed in  his  place.  On  the  trial  of  the  case 
the  defendant  objected  to  the  Introduction  In 
evidence  of  the  record  of  the  California  pro- 
late proceedings  of  San  Luis  Obispo  county, 
on  the  ground  that  the  probate  court  of 
San  Luis  Obispo  county  never  acquired  Juris- 
diction of  the  subject-matter  of  the  probate 
of  the  will.  Defendant's  objections  were 
overruled  and  Judgment  went  for  the  plain* 
tifTs,  wliich  Judgment  on  appeal  was  affirmed 
by  this  court  in  department  Appellant 
filed  a  petition  for  a  rehearing,  and  made 
the  point  that,  as  Thompson  was  a  resident 
of  California  at  his  death,  his  will  was 
domestic  to  the  state  of  California,  and  that 
the  California  court  had  no  Jurisdiction  to 
grant  ancillary  or  secondary  probate,  as 
was  done  in  that  case.  A  rehearing  was 
granted,  and  appellant  filed  additional  points 
and  authorities  upon  the  rehearing  In  bank, 
in  which  it  Is  said:  "Admittedly  Jonathan 
Thompson  was  a  resident  of  California  at 
bis  death.  It  follows  that  his  will,  if  any 
he  left,  was  not  a  foreign*  but  a  domestic 
irlU — domestic  to  the  state  of  California. 
•  •  •  The  English  court  bad  no  Juris- 
diction to  grant  original  probate  of  a  will 
domestic  to  this  state.  The  California  coiut 
alone  had  such  Jurisdiction.  The  Cali- 
fornia court  had  no  Jurisdiction  to  grant  aux- 
iliary or  secondary  probate  of  the  wilt  In 
question,"  And  aE^llant's  counsel  es- 
pecially relied  upon  the  point  of  want  of 
Jurisdiction  in  the  probate  court  of  this  state 
in  the  premises,  and  t^Is  question  seems 
to  have  been  fully  presented  to  this  court 
on  the  rehearing.  In  the  opinion  upon  the 
rehearing  by  the  court  in  bank  it  Is  said: 
"The  Judgment  appealed  from  in  this  case 
was  affirmed  Jangary  31,  1890.  A  rehearing 
was  granted,  and  the  case  has  been  argued 
in  printed  briefs.  We  iiave  carefully  con- 
sidered the  arguments  of  the  learned  counsel 
for  appellant  on  the  rehearing,  bat  find  noth- 
ing in  them  having  the  effect  to  change  th« 
former  opinion."  Pages  96  and  07,  86  CaL, 
page  801,  24  Pac.  This  case,  which  Is  the 
latest  expression  of  this  court  on  the  ques- 
tion, seems  to  hold  directly  that  a  will  of  a 
resident  of  this  state  can  be  admitted  to 
probate  in  this  state  on  an  exemplified  copy 
of  its  probate  In  a  court  outside  of  the  state. 

Aa  already  shown,  the  will  in  question, 
npm  petltiott,  was  ordered  by  the  lower 
court  to  be  withdrawn  and  transmitted  to 
Mew  Hampshire,  where  the  deceased  left 
property,  to  be  there  first  admitted  to  probate. 
It  can  budlf  be  supposed  that  tbe.  court  m 


doing  this  at  the  same  time  entertained  the 
view  that  said  will  could  only  be  admitted 
to  probate  in  the  first  Instance  In  Solano 
county.  To  suppose  so  would  be  to  suppose 
that  the  court  set  a  snare  to  entrap  peti- 
tioners so  as  to  deprive  the  legatees  and  de- 
visees under  the  will  of  the  principal  bene- 
fit resulting  from  the  same.  Under  the  pro- 
visions of  the  Code,  as  well  as  upon  the 
authority  of  Goldtree  v.  McAlister,  supra, 
the  court  below  clearly  erred  in  refusing  to 
admit  the  will  in  question  to  probate  under 
the  circumstances,  as  shown,  and  the  order 
to  that  effect  should  be  reversed. 

McFARLAND,  J.  (dissenting).  I  dissent, 
and  think  that  the  order  appealed  from  should 
be  reversed.  In  my  opinion  the  language 
of  section  1322,  Code  of  Civil  Procedure,  "all 
wills  duly  proven  and  allowed  In  any  other  of 
tbe  tJnlted  States,  or  In  any  foreign  country 
er  state  may  be  allowed  and  recorded,"  etc., 
is  entirely  too  dear  and  explicit  to  leave 
any  room  for  the  play  of  construction.  The 
fact  that  the  section  is  preceded  by  the  sub- 
heading "Probate  of  Foreign  Wills"  is  not 
sufficient  to  overcome  the  unmistakable 
meaning  of  the  language  of  tbe  section.  In- 
deed, the  word  "foreign"  does  not  necessarily 
mean  in  law  a  country  other  than  a  sister 
state  of  the  American  Unioa  In  the  majori- 
ty of  instances  It  Includes  such  sister  states, 
and  this  view  of  its  meaning  is  so  well  es- 
tablished as  to  have  gone  into  the  text-boo^ 
and  law  dictionaries  as  eettled  law.  In 
"Words  and  Phrases  Judicially  Defined," 
vol.  3,  p.  2881,  It  Is  said:  "For  all  national 
purposes  embraced  by  the  federal  Constitu- 
tion, the  states  and  the  citizens  thereof  are 
one,  united  under  the  same  sovereign  au- 
thority, and  governed  by  the  same  laws. 
In  all  other  respects  the  states  are  neces- 
sarily foreign  and  independent  of  each  other; 
their  coDStitntions  and  forms  of  government 
being  (though  republican)  altogether  dif- 
ferent, as  are  their  laws  and  institutions." 
In  Bouvier's  Law  Dictionary,  vol.  1,  p.  811, 
It  la  said:  "The  several  states  of  the  Ameri- 
can Union  are  foreign  to  each  other  with 
respect  to  their  municipal  laws."  In  Ab-' 
bott's  Dictionary,  vol.  1,  p.  514,  It  Is  said: 
"In  American  usage  the  several  states  of 
the  Union  are  foreign  to  each  other  witb 
respect  to  matters  governed  their  munici- 
pal laws;  while  tbe  relations  of  tlie  general 
government  and  either  state  are  domestic. 
This  consideration  qualifies  the  usage  of 
several  of  tbe  phrases  mentioned  under  the 
present  head.  It  Is  abundantly  well  settled 
that  a  bill  of  exchange  drawn  In  one  state, 
payable  In  another.  Is  a  foreign  bill.  Tbe 
corporations  created  by  one  state  are  con- 
stantly called  foreign  corporations  in  any 
other.  In  each  state  the  Judgments  rendered 
In,  end  laws  enacted  by,  another  state  are 
foreign  judgments  and  laws.  A  port  of 
another  state  is  a  foreign  port"  Therefore 
tbe  word  ^fOTelgn,"  in.  the  aubbeading,  is. 
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not  at  all  Inconsistent  with  the  language  of 
tbe  section  in  question.  And,  of  course,  the 
Legislature  has  full  power  over  the  whole 
subject  of  wills,  descents,  distribution  of 
estates,  and  probate  proceedings.  There  la 
not  a  word  In  the  state  Constitution  limiting 
Its  leglslatlTe  authority  In  such  matters. 

SHAW,  J.  (dissenting.  I  dissent  So  far 
as  the  policy  of  the  provisions  of  section  1322, 
of  the  Code  of  Civil  Procedure  Is  concerned, 
that  is  a  qnestlon  for  the  L^lslature,  and  not 
for  tbe  courta.  There  are  considerations 
both  for  and  against  the  proposition  that  the 
will  of  a  person  who  dies  a  resident  of  this 
state  may  be  first  probated  In  some  other 
state.  In  cases  of  persons  who  have  recently 
become  residents  of  this  state  It  is  often 
very  much  more  convenient  and  less  expen- 
sive to  pursue  this  course.  A  large  part  of 
the  population  of  this  state  has  always  con- 
sisted of  persons  who  have  lived  here  but  a 
short  period  of  time.  It  may  be  that  the 
Legislature,  having  these  circumstances  In 
view,  believed  It  tbe  best  policy  to  provide 
that  this  might  be  done,  and  enacted  this 
statute  for  the  express  purpose  of  allowing 
It  to  be  done.  Bnt,  In  any  event,  In  view  of 
the  plain  language  of  tbe  section,  the  matter 
of  policy  Is  immaterial.  "A  cardinal  rule  of 
Interpretation  Is  that  a  statute  free  from  am- 
biguity and  nncertainty  needs  no  interpreta- 
tion. This  must  be  so,  for  all  Interpreta- 
tion and  construction  Is  for  the  purpose  of 
ascertaining  tbe  l^lslatlve  will.  When  this 
is  clear,  Interpretation  is  not  allowable.  In 
such  case  it  cannot  be  argued  that  the  re- 
sult is  unjust  or  against  policy.  The  statute 
is  Itself  conclusive  uix>n  these  subjects." 
Davis  v.  Hart,  123  Cal.  387,  55  Pac.  1060. 
The  section  in  question  must  have  the  same 
meaning  now  as  It  had  when  It  was  original- 
ly enacted.  It  first  became  a  part  of  tbe  stat- 
ute law  of  this  state  In  1850,  when  It  was 
enacted  In  section  27  of  the  probate  act  (St 
1860,  378,  c.  129)  In  precisely  the  same  lan- 
guage as  that  contained  In  section  1322,  Code 
of  Civil  Procedure,  except  that  the  words 
"superior  court"  have  been  substituted  for 
"probate  court"  In  the  Probate  Act  there 
was  no  chapter,  heading,  or  subheading  which 
could  have  any  efCect  It  is  inconceivable 
that  the  Legislature  would  have  re-enacted 
the  section  In  tbe  same  language,  If  it  had 
Intended  to  change  the  meaning,  by  limiting 
Its  application  to  wills  of  petaone  who,  at 
tbe  time  of  their  death,  resided  out  of  tbls 
state.  The  phrase  **aU  wills"  In  the  section 
plainly  Includes  wills  of  every  description, 
domestic  and  foreign.  Where  the  language 
of  the  statute  Is  clear  and  unambiguous,  as 
In  this  case,  the  title  of  the  act,  chapter,  ar- 
ticle, or  subheading  of  tbe  section  oaDnot  be 
resorted  to  for  the  purposes  of  giving  it  a 
different  meaning  from  that  which  the  words 
Import.  In  re  Boston  M.  ft  M.  Oo.,  Bl  Cal. 
624;  Cohen  t.  Barrett,  S  Cal.  209;  Peo^ple  ex 
rel.  Flynn  t.  Abbott^  16  CaL  S66;  Hagar  t. 


Supervisors,  47  Cal.  232.  Furthermore,  it 
cannot  be  said  that  tbe  decision  will  not  tend 
to  unsettle  titles  to  real  property.  While'  It 
may  be  true  that  the  determination  of  the 
court  upon  tbe  question  of  fact  that  the  resi- 
dence of  the  deceased  at  the  time  of  his  death 
was  In  some  other  state  or  country  Is  con- 
clusive on  collateral  attack,  and  that  this  has 
been  settled  by  the  decisions  of  this  court 
yet  it  has  never  been  decided  that  where,  In 
case  of  the  probate  of  a  so-called  foreign  will, 
the  petition  on  Its  face  avers  that  the  de- 
ceased died  a  resident  of  this  state,  bnt  that 
the  will  had  been  first  probated  In  some  other 
state,  the  fact  of  lack  of  Jurisdiction  la  not 
apparent  on  the  face  of  the  record,  and  may 
not  be  raised  upon  collateral  attach.  The 
records  of  this  court  show  that  there  have 
been  several  cases  where  wills  of  this  charac- 
ter have  been  proven  as  foreign  wills,  and  It 
is  a  fair,  if  not  necessary.  Inference  that  the 
actual  cases  of  that  character  have  been  quite 
numerous.  Whatever  may  be  now  said  In 
tbe  way  of  a  discriminating  review  of  the 
previous  decisions  of  this  conrt,  It  must  be 
admitted  tbat  tbe  general  opinion  has  been 
that  under  section  1322,  the  will  of  a  resi- 
dent of  tbls  state,  having  been  first  admitted 
to  probate  In  some  other  state,  may  be  pro- 
bated In  this  state  as  a  foreign  will.  I  think 
tbe  court  below  erred  In  refusing  to  enter- 
tain Jurisdiction. 

Response  to  Petition  for  Rehearing. 

BEATTY,  O.  J.  In  their  petition  for  a 
rehearing  counsel  for  appellant  reiterate  the 
argument  that  our  construction  of  the  Code 
provisions  relating  to  the  proof  of  foreign 
wills  (Code  Olv.  Proc  H  1322-J324)  can  only 
be  sustained  by  reading  Into  the  statute  a 
qualification  of  the  words  "all  wills,"  which 
will  limit  Its  application  to  wills  "of  a  cer- 
tain kind,"  contrary  to  tbe  intention  of  the 
Legislature  and  the  general  understanding 
of  tbe  courts  of  the  state  and  the  legal  pro- 
fession. I  take  leave  to  doubt  this  general 
understanding  of  the  courts  and  the  profes- 
sion, and  again  call  the  attentl(»i  of  counsel 
to  tbe  fact  that  It  Is  wholly  unnecessary  to 
read  anything  into  the  statute  In  order  to 
limit  Its  application  to  wills  of  a  certain 
kind.  The  qualifying  words  are  plainly  writ- 
ten In  the  statute,  and  the  fault  is  with 
counsel  In  Ignoring  their  existence  and  their 
force.  Tbe  statute  does  not  say  "all  wills," 
and  stop  there.  Its  language  Is  (section 
132^  "all  wills  duly  proved  and  allowed"  in 
any  other  state  or  fwreign  country.  Wills 
that  have  been  duly  proved  and  allowed  are 
wills  "of  a  certain  kind,"  and  In  ordw  to 
determine  whether  a  particular  will  Is  of 
tbat  kind  we  have  to  give  a  construction  to 
the  words  "duly  pvoreA  and  allowed."  When, 
therefore,  Is  a  will  duly  proved  and  allowedf 
The  proof  of  a  will  la  a  proceeding  In  rem. 
To  the  validity  of  any  Judgment  in  rem — a 
Judgmot^  which  as  to  the  rea,  binds  all  tbe 
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worZd-^Uiere  miut  be  adequate  pnbllc  notice 
of  the  proceeding  and  sacb  Bodce  must 
emanate  from  a  court  whldt  has  Jurisdiction 
at  tbe  res.  When  the  will  of  a  resident  of 
tblB  Btate  is  the  res.  Is  It  possible  that  the 
courts  of  every  dvillzed  country  on  the  globe 
have  a  concurrent  jnrisdlctioD  upon  pobllshed 
notice  to  determine  Its  validity?  If  we  look 
to  our  own  statute  for  a  test  of  jurisdiction 
In  such  cases,  we  find  that  we  conSne  the 
Judlsdlctlon  to  tbe  county  of  whlcb  the  dece- 
dent was  a  resident  at  the  time  of  bis  death, 
and  this,  it  la  safe  to  say,  is  tbe  ordinary  rule. 
Authority  to  take  proof  of  wills  is  confined 
to  courts  whose  territorial  Jurlsdtctlou  In- 
cludes tbe  domicile  of  ttie  decedent  The 
fact  that  In  this  state,  as  In  other  states  and 
countries,  wills  of  nonresidents  are  admit- 
ted to  probate  on  original  proceedings  for  the 
purpose  of  administering  upon  their  property 
within  tbe  Btate  is  no  impeachment  of  this 
proposition.  In  sncb  cases  It  is  the  property 
wltliin  tills  state  and  subject  to  Its  Juris- 
diction wblcb  constitutes  tbe  res,  and  proof 
of  tbe  will  is  allowed  as  a  mere  incident  or 
means  of  determining  the  disposition  of  that 
property.  And  the  decree  which  has  only 
that  purpose  Is  conclusive  only  to  that  extent 
It  binds  that  property  here  and  everywhere 
that  the  decrees  of  our  courts  are  accorded 
full  faith  and  credit  whether  by  comity  or 
by  force  of  tbe  federal  Oonstltntlon.  But 
sodi  a  decree  is  not  binding  as  to  tlie  will 
itself  In  other  Jurisdictions  where  the  de- 
cedent may  have  left  property,  and  still  less 
is  it  binding  upon  tbe  coxurts  of  his  domicile. 
It  Is  not  condudve  in  other  Jurisdictions, 
simply  because,  as  a  will  and  for  all  pur- 
poses. It  has  not  been  duly  proved  and  allow- 
ed. It  bas  been  proved  and  allowed  so  far 
as  It  affects  the  disposition  of  tbe  property 
within  tbe  particular  Jurisdiction,  but  no 
further. 

Tbe  considerations  thus  briefly  Indicated, 
It  seems  to  me,  ought  to  have  prevented  the 
•hasty  oontruction  whicb  we  are  told  has  been 
generally  placed  upon  our  statute  1^  tbe 
profession  and  tbe  courts  In  tbls  state.  As 
to  tbe  courts,  it  Is  true  that  In  tiiree  instan- 
ces, as  sbown  by  our  records,  the  construction 
contended  for  by  counsel  has  been  accepted 
by  tbe  trial  court,  but  In  tbls  court  decrees 
admitting  wills  of  residents  of  GBllfomla  to 
probate,  on  proof  of  foreign  probate,  have 
never  been  sustained,  except  as  against  col- 
lateral attack.  My  own  pinion  Is  clear 
that  no  will  has  been  duly  proved  and  allow- 
ed, wltbin  the  meaning  of  sections  1322-1824, 
Code  of  C9v.  Froc,  unless  the  proof  bas  been 
taken  In  a  court  whose  territorial  Jurisdiction 
includes  tbe  domicile  of  tbe  testatw.  When 
a  will  has  been  admitted  to  probate  h^  on 
proof  of  its  admission  to  probate  in  stnae 
other  Jurisdiction,  not  Including  the  domicile 
of  the  decedent,  tbe  decree  and  proceedings 
r^Iarly  taken  under  It  are,  of  course,  secure 
against  what  In  Ooldtree  v.  McAllster,  86 
Oal.  93,     Fac.  801,  Is  bdd  to  be  collateral 


attat^  and  tbls,  Irreqtectlve  of  tbe  question 
whether  that  decision  can  be  reconciled  with 
a  correct  construction  of  the  statute.  Correct 
or  not  the  rule  of  that  case  has  become  a 
rule  of  property,  and  as  such  must  be  upheld 
upon  the  doctrine  of  stare  decisis  for  tbe 
protection  of  vested  rights.. 

Hg  Cal.  W 

LAMBERT  t.  BATES.   (S.  P.  8,495.) 
(Supreme  Court  of  California.   Oct.  14,  1905.) 

1.  Apfeal— FoBUEB  Decision— Law  ov  the 
Case. 

Where,  on  a  prior  appeal,  the  Supreme 

Coart  reversed  a  judgment  in  favor  of  de- 
fendant and  directed  the  trial  court  to  enter 
jndgmcnt  on  the  findings  in  plaintiff's  favor, 
such  decision  constituted  tbe  law  of  tbe  case  on 
the  question  of  the  su^cienc?  of  tbe  findings 
to  support  a  judgment  in  plaintiCE's  favor, 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  H  435S-436S.] 

2.  MUNICrpAL    COBPOEATIONS  —  Stheet  Im- 

fkovembnts  —  assessment  —  objections— 
Review. 

Where  an  qtpeal  was  taken  hj  tbe  owner 
of  certain  property  assessed  for  street  improve- 
ments to  the  city  council  as  required  by  law,  for 
tbe  determination  of  objections  to  the  manner 
In  which  the  work  was  done,  the  council's  ad- 
verse decision  on  sncb  objections  was  conclu- 
sive, and  barred  the  owner  from  renewing  the 
same  as  a  defense  to  a  proceeding  to  foreclose 
the  lien  on  bis  property  for  nonpayment  of  the 
assessment 

S.  Appeal— JuDOHENT  Afpealabu. 

A  Judgment  entered  in  the  -superior  court 
by  direction  of  the  appellate  court  Is  vi»ealable. 
4.  Same— Scope  op  Review. 

Where,  on  a  prior  appeal  on  the  judgment 
roll,  the  judgment  was  reversed,  and  a  judg- 
ment ordered  entered  on  the  findings  in  favor 
of  the  party  appealing,  the  other  party  may 
by  an  appeal  .on  a  proper  record  present  for 
consideration  exceptions  taken  by  him  on  Che 
trial  of  the  action. 

Department  1.  A^al  from  Superior  Courts 
Alameda  County;  W.  E.  Greene,  Judge. 

Acti(m  by  D.  Lambert  against  -  George  E. 
Bates.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

Freeman  &  Bates  and  E.  D.  Magee,  for 
appellant.  Alex.  G.  Bells'  and  H.  K,  Eells, 
for  respondent 

•  ANGELLOm,  J.  This  Is  an  action  to 
foreclose  the  Hen  of  a  street  assessment 
A  trial  was  bad,  resulting  In  a  Judgment 
for  defwidwt  Tbe  plaintiff  appealed  to 
this  court,  and  tbe  Judgment  herein  was  as 
follows,  vis.:  "Tbe  Ju^ment  is  reversed, 
and  the  supearlor  court  Is  directed  to  enter 
Judgment  on  the  flndlngs  for  the  plaintiff, 
as  prayed  fov  in  bis  complaint**  Lambert 
V.  Bates,  137  Cal.  676,  680,  70  Pac.  777,  778. 
Upon  tlw  going  down  of  the  remittitur,  tbe 
superior  court  complied  with  tbe  mandate  of 
this  court  and  entered  the  Judgment  tm 
plaintiff  required  tiiereby.  Tbls  is  an  ap- 
peal on  the  Judgment  roll  alone,  taken  by 
tbe  defendant  txom  the  Judgment  so  en- 
tered under  tbe  order  of  tills  court.  There 
is  no  claim  that  tbe  Ju^^cment  as  altered 
does  not  fully  comply  wl$h  the  dlrectlmis 
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of  this  court  on  the  former  appeal ;  the  only 
emtentloa  made  by  appellant  being  that  the 
flnfllngs  do  not  msptftxt  the  Judgment 

The  rule  contended  tor  by  appellant  that 
a  Judgment  cannot  atand  on  appeal,  vnless 
It  be  anpported  by  the  flndlnge,  cannot,  of 
conree,  be  disputed.  The  decMon  of  this 
court  upon  the  former  appeal  is,  however, 
conduslTe  upon  the  point  that  the  findings 
how  do  aumnrt  Uw  present  judgment;  and 
the  contaitI«i  of  appellant  Is  simply  a  re* 
quest  that  this  court  reconsider  its  previous 
ruling.  When  this  court  directed  this  par- 
ttcniar  Judgment  to  be  entered  upon  these 
finfiingw,  It  necessarily  adjudicated  that  ques- 
tion against  the  contention  of  appellant,  and 
we  are  not  at  liberty  to  consider  the  ques- 
tion anew  upon  this  aK)eaI.  The  dedaion 
upon  that  point  has  become  the  law  of  the 
case.  An  examination  of  the  opinion  given 
on  the  former  appeal  shows  that  the  par- 
ticular finding  claimed  by  appellant  to  be 
inconsistent  with  the  right  of  plalntifC  to 
a  Judgment,  viz.:  that  the  plaintiff  had 
failed  to  perform  all  the  terms  and  condi- 
tions of  his  contract,  and  that  the  macadam- 
izing and  guttering  had  not  been  done  to 
the  official  grade,  was  considered  immaterial 
by  this  court.  In  view  of  the  law  requiring 
an  appeal  by  the  owner  to  the  dty  council 
upon  such  matters,  and  the  finding  that  such 
an  appeal  had  bean  made  and  the  objections 
of  the  owner  on  auch  appeal  overruled.  It 
was  held  that,  upon  the  record  before  the 
court,  the  decision  of  the  council  upon  those 
questions  was  conclusive  upon  the  owner, 
and  that  the  objections  were  therefore  not 
available  to  him  her&  We  see  no  reason 
to  question  the  correctness  of  this  decision, 
even  If  the  matter  were  here  open  for  re- 
view. 

The  right  to  appeal  from  a  Judgment 
entered  In  a  superior  court  by  direction  of 
the  appellate  court  undoubtedly  exists.  As 
has  been  said,  great  injustice  might  be  done, 
if  it  should  be  held  that  such  a  Judgment 
is  not  appealable;  See  Bandall  v.  Duff,  107 
Cal.  83-36,  40  Pac  20.  If  the  lower  court 
enters  a  Judgment  that  la  not  in  accord 
with  the  directions  of  the  appellate  court, 
the  error  may  be  corrected  on  appeaL  li^ 
upon  an  appeal  by  one  party,  upon  the  Judg- 
ment roll,  the  Judgment  is  reversed  and 
Judgment  ordered  entered  upon  the  findings 
In  his  favor,  the  other  party  may,  by  an 
appeal  upon  a  proper  record,  present  for 
consideration  exceptions  taken  by  him  on  the 
trial  of  the  action.  Elauber  >  v.  San  Diego, 
08  Cal.  106,  32  Pac  876.  Other  Instances 
of  questions  that  could  be  considered  on 
such  an  appeal  might  be  enumerated,  but 
they  cannot  Include  such  matters  as  were 
'definitely  determined  on  the  former  appeal. 
As  to  such  matters,  the  doctrine  of  the  "law 
of  the  case"  makes  the  former  decision  con- 
clusive. Klauber  v.  San  Diego,  etc.,  supra. 
The  judgment  la  affirmed. 

We  concur;   SHAW,  J.;  VAN  DYKE,  J, 
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HANSBN  T.  UNION  BAVINOS  BANK. 
(8.  r.  8,512.) 
(Supreme  Court  of  Callforala.  Oct  18,  190S.) 

1.  HOUESTKAn— Deolae^tion-^utfioikkct. 

Civ.  Code,  I  126^  provides  that  In  order  to 
select  a  homestead  the  husband  or  wife  must 
execute  and  acknowle<tee  a  declaratftm  of  hora^ 
stead,  which  section  1263  declares  shall  contain 
a  statement  that  the  person  makiDc  It  is  cue 
head  of  a  family,  or.  when  the  declaration  is 
made  by  the  wif^  that  the  basband  had  not 
made  such  declaration  and  that  she  therefore 
makes  it  for  their  Joint  benefit  Held,  that  a 
declaration  made  by  a  wife,  which  failed  to  al- 
lege either  that  she  was  the  head  of  a  family 
or  that  her  hasband  had  not  made  such  declara- 
tion, was  fatally  defective. 

[Bd.  Note.-~For  cases  In  point,  see  vol.  25, 
Cent  Dig.  Homestead,  I  61.] 

2.  SAia—STATDTBS—AFPLI CATION. 

CIv.  Code,  SS  1266-1269,  declaring  that  any 
I>er8on  other  than  the  head  of  a  family  in  the 
selection  of  a  homestead  must  execute  and  ac- 
knowledge a  certain  declaration,  etc.,  relate 
solely  to  persons  other  than  a  husband,  wife, 
or  head  of  a  family,  whose  homestead  rights 
are  declared  by  sections  1262,  1268. 
8.  Sahk  —  Tebuhtatjou  —  Pao<nEDiRaB— No- 
tice. 

Under  Code  Cir.  Proe.  S  1723,  authorizing 
the  filing  of  a  petition  to  terminate  a  life  estate 
or  homestead  Interest  in  certain  property,  pro- 
Tiding  that  "thereupon,  and  after  such  notice 
by  publication  or  otherwise  as  the  court  nuor 
order,  the  court  must  hear,"  etc.,  a  notics 
of  such  an  application  posted  for  10  days  in 
three  prominent  places  in  the  conoty,  without 
notice  to  persons  interested  In  the  ptoparty, 
was  insufficient  to  confer  jurisdiction. 
4.  Same—Statutes— Scope. 

Code  Civ.  Proc  i  1723,  provides  that  If 
any  person  be  dead  who  was  the  owner  of  a 
life  estate  In  property  or  was  one  of  the  spouses 
owning  land  as  a  homestead,  etc.,  any  person 
interested  in  the  property  or  title  thereto  may 
file  a  petition  to  terminate  the  homestead  OF 
community  interest  vested  In  the  surrivor  oC 
the  community,  etc.  Held,  that  such  proceed- 
ing was  only  to  determine  that  a  certain  persm 
was  dead,  on  whose  dsath  the  asKtea  right 
of  another  depended,  and  that  no  Jodgnuftt 
conclusively  eBtablishlng  a  homestead  n^t  could 
be  rendered  therein* 

Department  SL  Ais»eal  from  Si^erlor 
Court  Alameda  County ;  F.  B.  Ogden,  Jiidg& 

Action  by  Corine  Matbea  Hansen  against 
the  Union  Savings  Bank.  From  a  Judgment 
in  favor  of  defendant,  plalntlfl  a]n>eals.  AC> 
firmed. 

John  M.  Lewis  and  I.  F.  Chapman,  for  aih 
pellant:  Reed  &  Nnshaumer,  for  leqptHidenL 

McFARLAND,  J.  This  is  an  action  to 
quiet  title  to  a  certain  described  lot  of  land. 
Judgment  went  for  def^dant,  and  the  plain- 
tiff appeals  from  the  Judgm^t 

On  August  2S,  1895,  the  lot  In  question  was 
owned  by  appellant's  husband,  Jens  Hansen, 
since  deceased,  as  community  property,  and 
on  that  day  he  mortgaged  it  to  respondent 
to  secure  hia  note  for  $650.  Afterwards  re- 
spondent brought  an  action  to  foreclose  the 
mortgage,  making  said  Jens  and  appellant 
herein  both  parties  defendant  They  both 
made  default  and  Judgment  was  rendered 
foreclosing  the  mortgage,  and  at  a  sale  under 
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tta  Indsment  reqxmdent  was  inircbaser,  anA 
In  doe  tboe  recdred  a  deed.  On  May  12, 
189t^  before  the  execntkm  of  the  said  mort- 
gage, appellant  made  and  caused  to  be  re- 
corded the  following  Instrament :  "Know  all 
men  tiy  tttese  preseiitB,  that  I  do  hereby  certi- 
tj  and  dedare  ttutt  I  am  married,  and  that 
I  do  now,  at  the  time  of  making  this  declara- 
tion, actnally  reside  with  my  family  on  the 
land  and  premises  hereinafter  described. 
CChen  follows  the  description  of  the  lot  of 
land  Involred  In  this  present  action.]  That 
It  is  my  Intentiim  to  use  and  claim  the  said 
lot  of  land  and  premises  abora  described, 
together  with  the  dwelUi^  house  thereon, 
and  its  appvrtenancea,  as  a  homestead,  and 
I  do  hertiby  select  and  claim  tbe  same  as  a 
homestead.  That  the  actual  casta  ralne  of 
Bald  prtqierty  I  estimate  to  be  twaity-flre 
hmMlred  dollars."  The  for^soing  la  all  of 
Ibe  Instmment  except  the  date,  signature, 
and  aclmowledgment  At  that  time  she  was 
tbe  wife  of  Jens  Hansen,  and  resided  on  the 
premises  with  him ;  and  Uiere  was  not  re- 
siding on  Bald  premises  any  one  of  the  per- 
sons mentioned  In  section  1261  of  tbe  CItII 
Ck>de,  other  than  her  husband.  This  In- 
strament was  clearly  loTalld  as  a  declara- 
tion of  homestead  by  a  married  woman  llr* 
lug  with  ber  husband,  because  it  omitted 
certain  material  statements  required  by  tbe 
law.  By  section  1262  of  tbe  Civil  Code  It  is 
proTided  that  "In  order  to  select  a  homestead 
ttte  husband,  or  other  head  of  a  family,  or 
In  case  tbe  husband  has  not  made  such 
selection,  the  wife"  must  execute  and  ac> 
knowledge  a  declaration  of  homestead ;  and 
In  section  3126S  It  Is  provided  that  "tbe  dec- 
laration must  contain  a  statement  showing 
that  tbe  person  making  it  Is  the  head  of  a 
ftunily ;  or,  when  tbe  declaration  is  made  by 
the  wife,  showing  that  her  husband  has  not 
made  such  declaration,  and  that  she  therefore 
makes  the  declaration  for  their  Joint  beneflt" 
These  statements  last  above  quoted  are  not 
In  the  Instrument  relied  on  In  the  case  at 
bar,  and  It  therefore  does  not  constitute  a 
valid  declaration  of  homestead. 

Appellant  contends  that,  although  the  in- 
strument be  invalid  under  tbe  sections  of 
the  code  above  referred  to,  still  It  Is  good 
as  a  $1,000  homestead,  under  chapter  8  of 
tlUe  6  of  the  Civil  Code— sections  1266  to  1269 
—which  provides  for  a  "homestead  of  other 
posons."  But  that  chapttf  evidently  re- 
fers to  pmons  other  than  a  husband,  wife, 
or  head  of  a  family,  whose  r^ts  to  a  home- 
stead are  declared  in  preceding  sections. 
Clearly  a  wife's  homestead  is  governed  by 
sections  1262  and  1263  above  referred  to. 
When  the  wife  seeks  to  establish  a  homestead 
she  must  make  tbe  declaration  provided  by 
section  1263.  The  code  does  not  contemplate 
that  a  husband  may  establish  a  valid  $5,000 
homestead,  and  that  the  wife,  under  tbe  cate- 
gory of  "other  persons,"  may  have  an  addi- 
tional and  separate  $1,000  homestead. 

Appellant  makes  Om  contrition  that  the 
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validity  of  ber  asserted  homestead  has  been 
conclnslvdy  estaUlshed  as  against  reepcmd- 
ent  by  a  certain  proceeding  taken  and  Judg- 
ment rendraed  under  section  1728  of  the 
Code  of  Civil  Procedure;  bat  this  contentkm 
la  not  maintainable.  It  Is  provided  by  that 
section  that,  if  any  parson  has  died  who  was 
the  owneor  of  a  life  estate  In  property,  or  was 
one  of  the  spouses  owning  land  as  a  home- 
stead, or  was  a  married  woman  and  the 
owner  of  communis  property  which  passed 
i^n  ber  death  to  tbe  surviving  husband, 
any  person  interested  in  the  property  or  the 
title  thereto  may  file  in  the  superior  court 
his  verified  petition  setting  forth  ttiese  facts, 
and,  thereiqton  "and  after  such  notice  by 
publication  or  otherwise  as  the  court  may 
direct,"  the  court  shall  hear  the  petition  and 
evidence,  and,  "if  upon  such  hearing  it  shall 
appear  that  said  life  estate  of  such  deceased 
person  absolutely  terminated  or  such  home- 
stead or  community  property  vested  in  the 
survivor  of  such  marriage,  the  court  shall 
make  a  decree  to  that  effect,"  and  a  copy 
of  the  decree  sball  be  recorded  and  slmll 
have  the  same  effect  as  a  final  decree  of 
distribution.  Under  this  section  the  ap- 
pellant filed  a  petition  setting  up  ber  alleged 
right  of  homestead,  and  praying  that  it  be 
decreed  that  tbe  said  alleged  homestead 
property  vested  in  her  by  reason  of  the  death 
of  ber  said  husband,  Jens  Hansen.  The 
court  made  an  order  flxlog  a  certain  time 
and  place  for  the  hearing  of  the  petition,  and 
that  "notice  of  said  hearing  be  glvrai  by  tbe 
posting  of  a  copy  of  this  order  In  three  of  the 
most  prominent  places  In  the  county  of  Ala- 
meda, at  least  10  days  prior  to  said  day." 
Afterwards  a  county  clerk  made  an  affidavit 
that  he  bad  posted  the  said  order  in  three 
prominent  places  in  said  county,  "aml^'g 
them,  more  than  10  days  priw  to  tbe  day 
fixed  for  the  hearing.  There  was  no  notice 
dlredied  to  any  person,  or  to  any  class  of 
persons.  This  notice,  under  the  decision  in 
the  Matter  of  Tracy,  136  Gal.  385,  69  Pac.  20, 
was  radically  defective,  and  did  not  give  to  the 
court  any  jurisdiction  to  bear  the  proceeding 
or  render  a  decree.  Moreover,  this  section 
1723  ia,  in  our  opinion,  only  intended  as  a  pro- 
ceeding to  have  It  determined  that  a  certain 
person  is  dead  upon  whose  death  the  as- 
serted right  of  another  person  depends,  and 
not  to  have  the  validity  of  the  right  con- 
clusively adjudicated.  The  decree  in  the 
proceeding  merely  determines  that,  if  the 
party  petitioning  has  any  asserted  right  or 
title  accruing  on  tbe  death  of  another  per- 
son, such  asserted  right  or  title  has  accrued. 
This  view  was  substantially  declared  In  the 
Matter  of  Tracy,  supra — although,  perhapfi, 
the  declaration  was  obiter — where  the  court 
said ;  "It  Is  proper  to  remark  that  the  " 
court  is  not  given  power  under  the  section 
£1723]  to  declare  In  whom  upon  termination 
of  a  life  estate  title  Is  vested  absolutely.  It  is 
empowered  to  make  a-  decree  tbat  the  life 
estate  of  a  deceased  party  has  absolutely 
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terminated.**  Of  course.  It  la  often  conven- 
ient and  important  to  those  interested  in 
or  examining  a  title  to  have  some  record 
evidence  of  tbe  death  of  a  life  tenant,  a 
homestead  claimant,  or  other  person  upon 
whose  death  some  right  or  estate  vests. 

Under  the  foregoing  views  it  is  not  neces- 
sary to  consider  whether  the  decree  In  the 
proceeding  under  section  1723,  Initiated  by 
ap[>eUant,  really  undertalies  to  establlBh  the 
absolute  validity  of  her  homestead  claim, 
or  to  consider  other  points  made  by  respond- 
ent in  support  of  the  judgment. 

The  judgment  appealed  from  Ib  affirmed. 

We  concur:  LORIOAN.  J. ;  HENSHAW,  J. 
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In  re  WALKER'S  ESTATE.    (8.  F.  3,975.) 
(Supreme  Court  of  California.  OcL  25,  1905.) 

1.  Appeal  —  Fiinmroa  —  Coioxicnwo  Evi- 
dence—Revibw. 

Where  a  finding  was  based  on  conflicting 
evidence,  it  will  not  be  reversed  on  appeal,  un- 
less it  has  no  fair  or  reasonable  support. 

2.  Trial — Sobuibsion — Reopenino  Case. 

It  was  not  an  abuse  of  the  trial  court's  dis- 
fTetlon  to  refuse  to  reopen  the  case  aft^r  sub- 
mission to  permit  a  party  to  introduce  additional 
cnmulative  evidence. 

[Ed.  Note. — ^For  cases  in  point,  see  TtA.  46, 
Cent  Dig.  Trial,  H  166,  889.1 

8.  New  Tbial — Newlt  Discovered  Evidence. 

Where  objector's  application  to  reopen  the 
case  after  Bubminion  for  the  introduction  of 
cumulative  evidence  was  denied,  it  was  not  error 
to  deny  a  motion  for  a  new  trial  on  the  ground 
that  the  evidrace  was  newly  discovered. 

[Ed.  Note. — For  cases  in  _point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  §  ^5.] 

4.  ExECUToaa  —  DiSTniBUTiON  —  Right  to 
Object. 

Where,  on  petition  for  the  distribution  of 
an  estate,  the  court  found  on  sufficient  evidence 
ttiat  objector  had- no  interest  in  the  estate,  she 
had  no  standing  to  object  that  the  findings  did 
not  authorize  the  distribution  of  the  estate  to 
the  executors  as  trastees,  etc.  * 

Department  2.  Appeal  from  Superior 
Court,  Humboldt  County;  E.  W.  Wilson* 
Judge. 

Application  for  decree  of  final  distribution 
In  the  estate  of  Jadison  Wailcer,  deceased. 
From  an  order  denying  the  objections  of 
Nancy  Siller  Blevlns  to  the  distribution  of  the 
estate  to  certain  trustees,  and  from  an  order 
daiying  her  motion  for  a  new  trial,  she  ap- 
peals. Affirmed. 

Gr^or  &  Connick,  for  appellant  J.  H.  G. 
Weaver  and  Coonan  &  Kehoe,  for  respoud- 
ents. 

McFARLAND,  J.  This  Is  an  appeal  by 
Nancy  Siller  Blevlns  from  a  decree  of  dnal 
distribution  of  the  estate  of  Jaclcson  Wallcer, 
deceased,  and  from  an  order  denying  her 
motion  for  a  cew  trial.  Jackson  Walker, 
deceased,  died  at  or  near  Femdale,  Humboldt 
county,  Cal.,  on  the  9th  day  of  November, 
1901,  leaving  a  will  dated  and  executed  on 
October  14)  1887.  Vba  fflrrt  two  clanBes  of  th« 
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will  provided  for  the  payment  of  certain  ea- 
peuses,  debts,  etc.,  and  the  material  parts  of 
the  will  are  as  follows:  "Third.  I  give  and 
bequeath  to  my  sister,  Nancy  Siller  Walker, 
of  Nashville,  Tennessee,  if  still  alive  at  my 
death,  all  the  rest,  residue,  and  remainder  of 
my  estate  of  every  kind  and  nature,  both  real 
and  personal.  Fourth.  If  my  said  sister, 
Nancy  Sliler  Walker,  is  not  alive  at  my  death, 
I  direct  my  executors  hereinaft^  named  to 
pay  to  any  nephews  or  nieces  claiming  and 
proving  their  relationship  to  me.  the  sum  of 
fifty  dollars  each  in  full  of  all  claims  they 
may  have  against  me  or  my  estate.  Fifth.  Id 
the  event  of  my  said  sister,  Nancy  Sillw 
Walker,  being  now  dead,  then  I  direct  my  said 
executors  hereinafter  named,  after  paying  all 
expenses  and  allowances,  to  divide  equally  lie- 
tween  themselves  and  James  Smith,  Justice  of 
the  peace,  of  Femdale,  Cal-,  all  the  rest, 
residue,  and  remainder  of  my  estate  of  every 
kind  and  nature,  share  and  share  alike. 
Sixth.  I  direct  my  executors  and  James 
Smitli.  if  the  estate  comes  to  them,  to  give 
one-fourth  of  said  estate  to  the  trustees  of  the 
Ferndale  Public  School,  to  be  used  to  the 
beet  advantage  for  said  school  and  In  mcb  a 
way  as  said  school  trustees  and  their  suc- 
cessors in  office  may  think  best  Lastly,  I 
hereby  nominate  and  appoint  John  H.  Trost 
and  Frank  G.  WllIlaniB,  of  Femdale.  Califor- 
nia, the  executors  of  this  my  last  will  and 
testament  without  bonds,  and  her^y  revoke 
all  former  wills  by  me  made."  The  executors 
obtained  letters  testamentary,  and  after^ 
wards,  the  estate  being  in  a  condition  to  be 
distributed,  they  filed  a  petition  to  hare  it 
distributed  to  said  Trost,  Williams,  and 
Smith.  Before  a  decision  on  the  petition,  the 
appellant,  claiming  to  be  the  Nancy  Siller 
Walker  mentioned  in  the  will,  filed  an  oppo- 
sition to  the  petition  for  distribution,  and 
prayed  that  the  property  of  the  estate  be  dis- 
tributed to  her.  Thereafter  this  issue  as  to 
the  proper  distributiou  of  the  estate  was  tried 
before  the  court  sitting  without  a  Jury,  and 
the  court  found  that  the  appellant  "Is  not  the 
person  named  in  said  last  will  and  testament 
of  the  said  Jackson  Walker,  deceased,  and  la 
not  entitled  to  the  whole  or  any  portion  of  the 
estate  of  the  said  Jackson  Walker,  deceased.** 
A  decree  was  entered  distributing  the  estate 
to  said  Trost  Williams  and  Smith. 

The  main  question  presmted  on  this  appeal 
is  whether  or  not  there  was  sufficient  evidence 
to  Justify  the  court  in  finding  that  appellant 
was  not  the  Nancy  Siller  Walk»  mentioned 
In  the  will — whether  there  was  a  substantial 
conflict  of  evidence  on  that  issue,  or  whether 
It  was  so  one-sided  in  favor  of  petitioner's 
contention  that  we  should  hold  that  the  evi- 
dence afTords  no  fair  or  reasonable  support  to 
the  finding.  The  deceased  was  either  bom 
near  Wllkesboro,  N.  C,  or  he  was  bom  In 
South  Carolina  and  brought  to  the  former 
place  shortly  after  his  birth.  His  parents 
both  died  when  he  was  only  a  few  years  old, 
and  be  aeems  to  have  lived,  during  Us  boy- 


Digitized  by  Google 


Cal^  IN       WALKER'S  BBTATB,  771 


hood,  with  hts  nncle.  He  stayed  about 
Wllkesboro  until,  according  to  his  own  state- 
ment, he  was  about  12  years  old,  and,  accord* 
Ing  to  the  statement  of  several  witnesses, 
from  14  to  21  years  old.  He  then  left  that 
region  and  had  never  been  back  there.  He 
went  to  several  different  places,  and  finally 
settled  at  Femdale,  Hnmboldt  county,  Cal., 
about  1875,  and  lived  there  continuously  until 
his  death  In  November^  1901.  His  age  at  his 
death  was  somewhere  from  65  to  over  70 
years.  Having  left  his  home  in  North  Caro- 
lina when  a  lad,  and  having  had  but  little,  if 
any,  communication  with  his  relatives,  he 
knew  very  little  about  them.  The  evidence  in 
the  case  consists  of  his  declarations  about 
his  relatives;  the  testimony  of  the  claimant 
Nancy  Siller  Walker  given  as  a  witness ;  the 
testimony  of  a  number  of  California  witnesses 
on  various  subjects;  the  depositions  of  a 
lai^  number  of  witnesses  living  in  North 
Carolina  and  Tennessee,  and  some  documen- 
tary evidence.  Considering  the  long  period  of 
time  since  the  deceased  left  his  early  home, 
the  fact  that  Ms  parents,  who,  if  living,  might 
have  taken  special  interest  in  him,  were  dead ; 
the  absence  of  any  trace  of  him  for  more  than 
50  years,  and  other  unusual  matters  con- 
nected with  his  history,  It  might  well  be  ex- 
pected that  the  Issue  here  involved  would  be 
left  in  great  uncertainty  and  doubt ;  and  such 
was  the  fact  The  case  has  been  exceedingly 
well  argued  upon  both  sides,  and  the  learned 
Judge  of  the  trial  court  delivered  a  writtm 
opinion,  copied  into  the  respondents'  brief,  In 
which  he  elaborately  discussed  the  evidence. 
We  fully  appreciate  the  force  of  the  argu- 
ments of  counsel  for  appellant,  and  see  that 
they  make  a  strong  showing  in  support  of  the 
claim  of  their  client  to  be  the  Nancy  Siller 
Walker  named  In  the  will.  But  we  cannot 
say,  considering  all  tbe  evidence,  that  there 
was  no  reasonable  ground  tor  tbe  conclusion 
reached  by  the  trial  court,  and  therefore  can- 
not hold  that  conclusion  erroneous.  And  It 
is  quite  apparent  that  It  would  be  useless  for 
us  to  here  discuss  the  evidence,  unless  we 
ahonid  refer  to  nearly  all  of  It;  but  that 
would  swell  this  opinion  to  an  Intolerable 
length  without  any  corresponding  benefit  As 
showing  the  conflicting  character  of  the  evi- 
dence, we  will  refer  to  one  or  two  Items  of  it 
The  appellant  testified — and  her  case  seems 
mainly  to  rest  on  the  theory — that  she  and 
the  deceased  were  the  only  children  of  their 
father,  Sion  Walker,  and  their  mother,  Nancy 
Walker,  formerly  Nancy  Hall,  and  that  her 
father  was  married  only  onc&  But  the 
deceased  declared  that  his  father  and  mother 
had  six  children — nnminy  them ;  and  several 
North  Carolina  witnesses  testified  to  the  same 
thing,  giving  the  names  of  the  children  as 
given  by  the  deceased;  and,  moreover,  they 
testified  that  Sion  Walker  was  married  be- 
fore his  marriage  with  Nancy  Hall.  Again, 
after  appellant  left  North  Carolina— when  she 
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was  14  years  old— and  went  to  Tennessee, 
she  was  called  and  known,  both  before  and 
after  her  marriage,  either  as  Tena,  or  Chris- 
tena,  and  not  as  Siller.  She  was  married  to 
William  L.  Blevlns  in  June,  1853,  and  in 
the  marriage  certificate  her  name  appears  as 
Christenah  Walker.  In  1854,  she  applied  for' 
a  bounty  warrant  under  an  act  of  Cougreus. 
and  in  1855,  she  made  another  application  for 
an  additional  bounty;  and  In  one  instance 
her  name  appears  as  Chrlstenor  Blevlna.  and 
in  the  other  as  Christena.  The  affidavits  of 
witnesses  on  the  application  stated  her  nanie 
as  Christena,  and  her  age  ag  there  stated  does 
not  correspond  with  her  age  as  stated  by  her 
at  other  times.  We  allude  to  these  matters, 
not  as  conclusive,  at  alt,  against  her  claim  to 
be  Nancy  Siller  Walker,  but  as  Instances  of 
the  contradictions,  Inconsistencies,  confusions, 
and  doubts  presented  by  the  evidence  which 
the  trial  court  had  to  deal  with,  and  as  em- 
phasizing our  conclusion  that  we  should  not 
Interfere  with  tbe  floding.  Our  conclusion  Is 
that  the  evidence  warranted  the  finding  of  the 
court  to  such  an  extent  that,  under  the  rule 
as  to  conflicting  evidence,  we  would  not  be 
justified  in  setting  it  aside. 

We  see  nothing  In  the  other  points  made  by 
appellant  for  reversal.  After  the  case  had 
been  submitted,  the  appellant  moved  the  court 
to  set  aside  the  submission  and  allow  her  to 
Introduce  certain  additional  evidence.  The 
motion  waa  denied,  and  appellant  contends 
that  for  this  ruling  there  should  be  a  reversaL 
The  oont^tlon  la  not  maintainable.  The 
mattw  was  within  the  discretion  of  the  court, 
and  we  do  not  think  that  the  ruling  waa  an 
abuse  of  such  discretion.  Tbe  proposed  evi- 
dence was  cumnlatlTe^  and  It  appears  that 
Its  adml8Sl(»i  would  not  have  aflCected  tiie 
result  For  tbe  same  reasoa  It  was  not 
erroneous  to  deny  a  new  trial  oa  the  ground 
of  this  evidence  as  newly  discovered. 

It  Is  contended  that  the  judgmmt  must  be 
reversed,  because  the  court  failed  to  malm 
certain  flndtngs  wfalCh  wwe  necessazy  to  ea- 
title  tbe  executors  and  Smltii  to  a  decree  dis- 
tributing the  estate  to  them,  and  also  be- 
cause the  finding  that  tbe  Nancy  Siller 
Walker  named  In  the  will  had  died  before  the 
death  of  the  testator  Is  not  supported  by  the 
evidence.  But  It  Is  not  necessary  to  discuss 
these  points,  because,  as  under  the  findings 
the  appellant  is  not  the  said  Nancy  Siller 
Walker  and  has  no  interest  whatever  In  the 
estate,  she  Is  In  no  position  to  contest  the 
decree,  it  matters  not  to  her  to  whom  the 
estate  is  distributed.  We  have  not  con- 
sidered the  contention  of  respondent  that 
there  is  no  valid  bill  of  exertions  In  the 
transcript 

Tbe  judgment  and  order  flvpealed  from  are 

affirmed. 

We  concur:  LORIGAN.  J. :  HENSHAW,  J. 
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UiOiL  M  f 
MARES  T.  KBBNAN.   (8.  F.  8,482.) 

(Supreme  Court  of  California.  Oct  23,  1906.) 

1.  APPEAL — ^Dismissal  of  Acnon — DiscBjmon 
07  Tbiai.  Coubt. 

The  dispoBftion  of  a  motion  to  dismiss  an 
action  for  want  of  i^osecution  rests  in  the  dis- 
cretion of  the  trial  court,  and  its  action  thereon 
will  not  be  distnrbed,  in  the  absence  of  a  gross 
abnse  of  dieeretion. 

[Bd.  Note.— For  eaaee  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Emr,  i  3838:  vol.  IT, 
CenL  Dig.  DismiBsal  and  Monmdt.  SS  SU  101] 

2.  DiBHiBSAL — Want  of  FBOSEounon'. 

Where  nothing  was  done  towards  serving 
the  summons  in  an  action  until  more  than  a 
year  from  the  filing  of  the  complaint,  and  service 
was  not  in  fact  made  until  a  year  and  foor 
months  from  that  time,  althoogh  defendant  was 
a  resident  of  the  city  where  the  action  was  com- 
menced and  the  place  of  hia  residwioe  was  given 
in  the  dty  directory,  and  there  was  no  good 
reason  why  he  was  not  sooner  served,  It  was  not 
an  abuse  of  (Uscretion  for  the  conrt  to  dismiss 
the  action  for  want  of  prosecotlon. 

[Ed.  Note.— -For  cases  in  point,  see  voL  17> 
Cmt,  Dig.  Dismissal  and  Nonsuit,  U  140-142.] 

Department  2.  Appeal  from  Snperlor  Court, 
Glt7  and  County  of  San  Frandsco;  J.  M. 
Seawell,  Judge. 

Action  1^  Edmnnd  Marks  against  Hugh 
Eeenan.  From  an  order  dismissing  tbe  ac- 
tion for  want  of  prosecotlon,  plaintiff  ap- 
peals.  Affirmed. 

See  78  Pae  7S1. 

William  J.  Herrln,  for  appellant  J.  B. 
Belnsteln,  for  respondent. 

PBR  CURIAM.  This  la  an  appeal  by 
plaintiff  from  an  order  dismissing  the  action 
for  want  of  prosecution.  The  general  rule 
la  that  the  disposition  of  a  motion  to  dis- 
miss an  action  for  want  of  prosecution  rests 
In  the  discretion  of  the  trial  court,  and  that 
it»  action  on  such  motion  will  not  be  dis- 
turbed here  unless  such  discretion  has  been 
grossly  abused.  We  see  no  such  abuse  of 
discretion  In  this  case.  Aftw  the  filing  of 
the  complaint  and  the  Issuing  of  the  sum- 
mons nothing  was  done  towards  serving 
tbe  summons  until  more  than  a  year  had 
elapsed.  During  that  time  the  summons 
was  not  given  to  the  sheriff,  nor  was  any 
other  person  employed  to  serve  it  The  de- 
fendant during  this  time  was  a  resident  of 
San  Francisco  where  the  action  was  com- 
menced, the  place  of  his  residence  being  In 
the  city  directory;  and  there  seems  to  have 
been  no  good  reason  why  he  was  not  served. 
The  service  was  not  made  on  him  until  a 
year  and  four  months  after  the  commence- 
ment of  the  action  and  the  Issuance  of  the 
summons.  Under  these  circumstances  we 
do  not  feel  called  upon  to  disturb  the  order 
appealed  from.  In  Ferris  v.  Wood,  144  Cal. 
426,  77  Pac.  1037,  cited  by  appellant,  there 
were  special  circumstances  which  were  very 
different  from  ttiose,  appearing  In  the  case 
at  bar. 

Th«  order  appealed  from  is  afflrmed. 


PHILBBOOE  T.  NEWMAN  «t  aL 
(Na  llf,8B7.) 
(Sapreme  Court  of  Oalifomla.  Oct,  28,  1W5.) 

1.  Appeal — YACATmo  Judokxitt  c»  Rttktws 

CouBT— Petition  . 
A  proceeding  by  motion  or  petition  In  the 
Supreme  Court  to  obtain  an  order  of  such  court 
vacating,  setting  aside,  and  declaring  void  a 
decision  and  Judgment  of  the  eoort  affirming 
an  order  of  the  trial  eoort  denying  a  new  trial 
will  not  He. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
CenL  Dig.  Appeal  and  Error,  IS  4637,  4A38.] 

2.  Appeal  —  HxAxnia  —  Okal  JkMonxan  — > 

Waivee. 

Where  an  app^lan^  afta  the  sospensfon 
of  his  attorney  from  practice  and  the  striking 
from  tbe  files  the  brief  filed  by  the  attorney, 
filed  a  brief  in  person,  and  took  no  steps  to  pro- 
cure another  attorney,  and  failed  to  appear 
either  in  person  or  by  attorney  at  the  time  fixed 
for  argument,  and  the  cause  was  submitted  to 
the  department  on  the  brlefo,  appellant  was  not 
entitled  to  oral  argument  on  tae  eaoae  being 
ordered  submitted  to  the  eoort  In  bank,  irrespec- 
tive of  the  validity  of  the  order  of  aumensfon: 
Sup.  Ct  Rule  28.  sabd.  2  (64  Pac.  pro- 
viding that  submitting  a  case  to  a  department 
without  oral  alignment  shall  be  a  walvw  of  an 
oral  argument  in  banli;  If  tbm  aaiM  Is  ogrdtnd 
to  be  heard  in  bank. 

3.  Sahe— SuBiiission  ot  Oavbm  our  Bamfr* 
Pberknce  of  Justices. 

Where  a  cause  la  submitted  on  WeH  alone^ 
all  the  justices  are  downed  preaant  at  the  area- 
meut,  within  Const  art  6,  f  2,  and  Code  Civ. 
Proc  {  45,  declaring  that  the  concurrence  of 
four  Justices  present  at  argument  shall  I>e  necen* 
sary  to  prononnce  a  judgment  In  bank;  and  all 
or  any  of  the  josticaB  are  thereftm  qoalified  to 
join  in  a  decision. 

4.  Judges  —  DmquALinoATioir — JtnsncBS  as 
Pabtzes. 

Justices  ot  tbe  Supreme  Court,  Issuing  a 
dtation  against  the  attorney  for  appellant  to 
show  cause  why  he  should  not  be  suspoided 
from  practice,  are  not  parties  to  the  action  in 
which  the  attorney  appeared  and  filed  a  Mef 
which  gave  causa  for  the  proceedings  for  so^ 
pension,  so  as  to  be  dlaauallfied  to  act  thereon. 

5.  ApPBAI/— DBCIBION— ConcUBBENCX  IN  JtlDO- 
UEITT  —  COXTBTXTUnOHAL  PEOVISIONB — COM- 

PLIANCE. 

The  consHtotlonal  provisions  that  to  ren- 
der a  judimient  In  bank  a  ooncurrence  of  four 
justices  shall  be  necessary,  and  that  the  deci- 
sions of  the  Supreme  Court  must  state  the 
"grounds  of  the  decision,"  are  complied  with 
wbwe  four  Jasticee  concnr  in  a  judgmoit,  though 
they  do  not  concur  on  tbe  same  grounds:  tbe 
"grounds  of  the  decision"  not  being  tbe  judg- 
ment. 

[Ed.  Noto. — ^For  cases  In  point  see  rtA.  8» 
Cent.  Dig.  Appeal  and  Error,  I  4^] 

Motion  to  vacate  judgment  affirming  order 
denying  new  trial.  Denied. 

Rehearing  denied  Nov«nber  27,  1905. 

For  former  opinion,  Bee  40  Paa  742,  84 
U  a  A.  265. 

SHAW,  J.  The  above-entitled  action  was 
begun  In  the  superior  court  of  tbe  city  and 
county  of  San  Francisco  In  the  name  of 
Ira  P.  Rankin,  who  was  the  plalntifTs  pred- 
ecessor as  administrator  Of  the  Levinson 
estate.  Judgment  was  given  by  said  court 
In  favor  of  the  defendants.  Tbe  plaintiff 
moved  the  said  court  tor  a  new  trial  of  tiw 
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action,  and  tbe  motion  was  denied.  From 
the  order  denying  tbe  motion,  the  plalntifE 
appealed  to  the  Supreme  C!ourt.  Upon  that 
appeal  the  Supreme  Court  affirmed  tbe  or- 
der denying  a  new  trial,  the  dedstoa  being 
rendered  on  November  6,  1896.  Rankin  t. 
Newman,  114  Cal.  6S5,  4S  Pac.  742.  S4  h. 
R.  A.  265.  The  present  proceeding  Is  an 
attempt,  by  way  of  a  motion  or  petition 
addressed  to  this  court,  to  obtain  an  order 
of  this  conrt  vacating,  setting  aside,  and 
declaring  void  the  decision  and  judgment  of 
this  court  affirming  the  order.  The  petition 
was  filed  and  the  present  proceeding  begun 
on  Jnly  26,  1905.  The  application  Is  based 
on  nine  alleged  gronnds  or  reasons,  sepa- 
rately stated  and  numbered. 

The  first  and  second  grounds  are,  In  suh- 
Btance,  that  the  final  Judgment  of  this  court 
In  favor  of  the  defendants,  affirming  the 
order  of  the  superior  court,  Is  wrong,  both 
as  to  the  facts  and  the  law,  and  that,  not- 
withstanding the  solemn  judgments  of  the 
superior  court  and  of  this  court  to  the  con- 
trary, the  property  sought  to  be  recovered  in 
the  action  still  belongs  to  the  estate  of  John 
Levihson,  deceased;  in  other  words,  that  a 
final  judgment  Is  conclusive  of  nothing,  and 
can  always,  and  at  any  time,  be  attacked 
upon  the  ground  that  It  Is  erroneous,  and, 
upon  such  attack,  may  be  set  asid^  If  the 
judge  who  heard  the  application  Is  of  a 
different  mind  from  the  one  who  gave  tbe 
judgment  The  theory  of  tbe  petitioner  ap- 
pears to  be  that  there  Is  Imposed  upon  the 
judicial  power  some  constitutional  limitation, 
whereby  all  Judgments  which  are  not  In- 
herently right  and  just  are  Told  or  void- 
able, and  that  there  Is  no  limit  of  the  time 
within  whlcb,  nor  of  the  method  by  which, 
such  judgments  may  be  set  o^de.  This  is 
clearly  not  the  law.  The  rale  that  the  judg- 
ment of  a  court  baring  Jnrlsdlction  of  the  sub- 
ject-matter and  of  the  partlea  Is,  as  to  the 
thing  adjudged,  conclna^  upon  all  tbe  par* 
ties,  regardless  of  the  question  wlwtber  tbe 
thing  was  correctly  adjudged  or  not,  that 
it  la  not  subject  to  collataal  atta^  ia  any 
manner  whatever,  and  that  It  Is  not  subject 
to  direct  attack  by  appeal,  motion  or  bill 
of  review,  except  In  the  manner  and  wltbtn 
tbe  time  prescribed  and  allowed  law,  is 
too  well  settled  to  require  discussion  to  es- 
tablish It,  or  the  cltatl(m  of  authority  In 
Its  support.  The  following  anthorltleH,  bow- 
ever,  fully  snppOTt  both  branches  of  tbe 
proposition :  People  t.  Holladay,  98  GaL  251, 
29  Pac;  64^  27  Am.  St  Bep.  186;  Wolverton 
T.  Baker,  86  Gal.  693,  25  Pac^  54 ;  Reynolds 
T.  Harris,  14  Cal.  679.  76  Am.  Dec.  469; 
Qray  t.  Dougherty,  25  Cal.  273;  Keedi  t, 
Beatty,  127  CaL  184,  60  Pac.  887;  Case  v. 
Beauregard,  101  U.  8.  602,  25  L.  Ed.  1004; 
Ex  parte  Henshaw,  78  Cal.  489,  15  Pac. 
110;  Moore  ▼.  Hartln,  88  Gal.  436;  1  Beach 
on  Judgments,  IS  244,  261,  262;  Freeman  on 
JudgmmtB,  i  249  (4th  EdJ  p.  244;  ticese  t. 
Clark,  20  Gal.  417;  Blanc  v.  Bowman,  22 
CaL  26;  Rowland  r.  Kreyenhagen,  24  GaL 
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60;  In  re  Jessup,  81  Cal.  472,  21  Pac.  076, 
22  Pac.  742,  1028,  6  li.  R.  A.  604;  People 
V.  McDermott,  97  Cal.  247,  32  Pac.  7;  In  re 
Levinson,  108  CaL  450,  41  Pac.  483.  42  Pac. 
479. 

The  other  grounds,  in  brief,  are  that  the 
Judgment  affirming  the  order  Is  void  or  void- 
able for  the  several  reasons  tluit  the  appel- 
lant waa  not,  upon  the  appeal  to  this  court, 
allowed  the  hearing  to  which  he  was  entitled 
by  law;  that  tbe  judgment  was  given  with- 
out the  concurrence  of  any  Justice  of  this 
court  who  was  present  at  the  argument 
and  without  any  argument  or  waiver  there- 
of; that  the  a^teal  was  never  submitted 
for  decision;  that  four  justices  did  not  con- 
cur therein;  that  before  tbe  caose  came  on 
for  argument  In  this  court  the  attorney  for 
the  appellant  was,  by  this  court  Improperly 
and  unlawfully,  a  void  proceeding,  ad- 
judged to  be  suspended  from  practicing  In 
this  court,  and  was  thereby  prevented  from 
appearing  or  presenting  tbe  appellant's  case 
on  the  argument;  and  that  fonr  of  the  jus- 
tices who  participated  in  the  decision  were 
disqualified  to  act  because  they  were  partlesi 
to  tbe  action  and  hod  on  interest  therein 
adverse  to  the  appellant  The  record  slmws 
facts  somewhat  different  from  these  asser- 
tions. The  appeal  from  tbe  order  denying 
the  motion  tor  a  new  trial  was  r^rnlarly 
taken,  notice  thereof  having  been  duly  given 
and  filed  and  the  proper  bond  executed  and 
filed,  and  tbe  transcript  of  the  record  on 
appeal  waa  duly  filed  In  this  court  on  August 
29,  1804w  At  that  time  Ira  P.  Bankiu,  as 
administrator  of  the  estate  of  John  Levin- 
son,  was  plalntlfl  and  appellant  and  Horace 
W.  Phllbrook  was  his  attorn^  of  record. 
On  November  80,  1894,  the  opening  brief  for 
the  appellant  in  support  of  his  appeal,  pre- 
pared, by  Mr.  Phllbrook,  consisting  of  441 
printed  pages,  was  filed.  On  January  6, 
1805,  in  pursuance  of  certain  proceedings 
in  that  bebal^  taken  by  tbls  court  of  its 
own  motion,  and  after  due  citation  to  and 
appearance  therein  by  Mr.  Rillbrocdc,  be  was, 
by  this  court  suspended  from  {ffactidng  as 
an  attorney.  On  the  same  day  the  fipenlng 
argument  pr^ared  by  blm  as  aforesaid,  was 
ordered  stricken  from  the  files,  and  the  ap- 
pellant Bankln,  was  allowed  80  ^s  within 
which  to  file  points  and  authorities  on  hto 
appeoL  Tbls  time  was  afterwards  extended 
10  days,  and  on  February  12.  1896,  Mr. 
Rankin,  In  person,  signed  and  filed  his  points 
and  authorities  on  the  aiveal,  which  eon- 
Blsted  of  precisely  tbe  some  matter,  In  tiie 
same  Imprint,  as  the  brief  of  Mr.  Phllbrook 
wblcb  had  been  stricken  from  the  files,  9Xr 
cept  some  60  pages  which  were  eliminated. 
On  April  2,  1806,  respondents'  brief  vras 
personally  served  on  the  ai^>ellant  and  filed. 
Tbe  appellant  filed  no  reply  brief,  took  no 
steps,  so  far  as  the  record  shows,  to  obtain 
tbe  services  of  another  attorney,  and  did 
not  at  any  time  after  tbe  ord«r  suapeodlng 
Mr.  Phllbro(^  or  before  procure  another 
attorn^  to  be  substituted  for  blm  as  attor- 
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ney  of  record  tor  tbe  appellant.  The  cause 
was  thereupon  regular);  placed  on  the  cal- 
endar of  this  court  In  department  2  for  bear- 
ing at  Its  second  regular  session  of  1895, 
and  August  14,  1895,  was  fixed  as  the  day 
for  the  presentation  thereof.  On  that  day 
no  oral  argument  was  made  by  either  party, 
and,  in  accordance  with  the  usual  practice, 
an  order  was  made  that  It  be  submitted 
on  the  briefs  on  file.  Thereafter  Mr.  Rankin 
resigned  as  administrator  of  the  Lerinson  es- 
tate, and  Mr.  Pbilbrook  was  duly  appointed 
and  qualified  as  bis  successor  in  that  trust, 
and  on  October  7,  1899,  Mr.  Phllbrook,  as 
such  administrator,  was  duly  substituted  in 
this  court  in  place  of  Mr.  Rankin  as  the 
plaintiff  and  appellant  in  the  cause.  On 
'  March  17,  1896,  the  Justices  in  department 
not  having  agreed  upon  a  decision,  the  snb- 
misslon  to  the  department  was  set  aside, 
and.  niider  subdlTlsion  2  of  rule  28  (64  Pac. 
xli)  thai  in  force,  the  cause  was  ordered 
submitted  to  the  court  In  bank  for  decision. 
The  subdivision,  so  far  as  pertinent,  is  as 
follows:  "A  cause  submitted  to  a  d^rt- 
ment  without  oral  argument  shall  be  deemed 
to  be  a  waiver  of  an  oral  argument  of  the 
same  In  bank.  If  for  any  reason  the  same 
Is  thereafter  ordered  to  be  heard  In  bank." 
On  November  5.  1896,  the  cause  was  decided 
by  the  court  in  bank,  affirming  the  order 
appealed  from;  Justices  Garoutte,  McFar- 
land,  Van  Fleet,  Henshaw,  and  Tem^e,  and 
Chief  Justice  Beatty  concurring  In  the  Judg- 
ment of  afilrmance.  Within  30  d^s  there- 
after a  petition  for  rehearing,  upon  Bul»tan- 
tially  the  same  grounds  as  that  now  before 
the  court,  was  filed  by  Mr.  Phllbrook,  as 
appellant,  and  this  petition  was  denied  on 
December  5.  1896.  There  were  never  any. 
parties  to  the  action  otha  than  Mr.  Rankin, 
as  administrator,  and  his  successor,  Mr.  Phll- 
brook,  as  plaintiff  and  appellant,  and  the 
above-named  defendants,  who  were  also  the 
respondents. 

The  particular  facts  thus  disclosed  by  the 
record  are  not  disputed.  The  propositions 
of  the  petitioner  are  founded  entirely  on  con- 
struction and  theory.  He  contends,  first, 
that  the  order  of  January  S,  1885.  suspend- 
ing  him  from  practicing  as  an  attorney, 
was  absolutely  Told.  On  the  assumption 
that  the  suspension  was  void  and  wholly 
wltiiont  ^ect,  the  further  argument  Is  made 
that  by  reason  thereof  the  court  somehow 
lost  Jurisdiction  of  the  appeal  of  Rankin 
In  the  case  of  Rankin  t.  Newman;  that  no 
valid  order  or  Judgment  could  thereafter  be 
made  In  the  cause  by  this  court,  unless  It 
first  allowed  Mr.  Phllbrook,  or  some  attorney 
for  the  appellant  to  appear  and  argue  In 
opposition  or  In  favor  thereof,  and  that  as 
he  was  not  thereafter  allowed  to  appear  as 
attorney  on  the  appeal,  and  no  other  attor* 
ney  was  substituted  for  him.  all  the  subse- 
quent proceedings  and  the  final  Judgment 
of  affirmance  are  also  absolutely  void;  that 
hence  thera  wai^  In  law,  no  hearing  or  sab- 


mission  of  the  cause;  that,  as  there  was  no 
hearing,  there  were  no  Justices  present  at 
any  hearing;  and  hence  that,  under  section 
2,  art  6,  of  the  Constitution,  and  section  45 
of  the  Code  of  Civil  Procedure,  there  were 
no  justices  qualified  to  decide  the  case. 

We  deem  It  entirely  unnecessary  to  here 
consider  the  question  presented  as  to  the 
invalidity  of  the  order  suspending  Mr.  Phll- 
brook from  practicing  as  an  attorney.  The 
following  is  a  sufficient  answer  to  all  the 
propositions  based  upon  the  assumption  that 
such  order  was  void:  Up  to  the  time  of 
the  submission  of  tbe  cause  to  the  depart- 
ment and  for  sometime  thereafter,  Ira  P. 
Rankin,  and  not  Mr.  Phllbrook,  was  the 
appellant.  Mr.  Rankin  knew  that  the  court 
had  at  least  assumed  to  make  such  an  or- 
der of  suspension,  as  was  evidenced  by  his 
appearance  thereafter  In  person.  He,  treat- 
ing tbe  order  as  a  valid  one  having  the  effect 
of  suspending  Mr.  Phllbrook's  right  to  ap- 
pear further  as  attorney  for  him,  and  ap- 
parently acquiescing  therein,  without  a  word 
of  protest,  and  within  the  time  allowed  by 
the  court  for  the  filing  of  a  brief  In  place 
of  the  opening  argument  stricken  from  the 
files,  filed  a  most  elaborate  brief  In  support 
of  bis  appeal,  signed  by  himself  In  person, 
and  thereafter  personally  accepted,  and  by 
indorsement  thereon  acknowledged,  service 
of  the  respondents*  brief  In  reply.  Having 
thus  appeared  In  person,  he  must  be  as- 
sumed to  have  known  of  tbe  regular  pla- 
cing of  tbe  case  on  the  argument  calendar 
and  of  the  time  fixed  for  oral  argument, 
and,  also,  that  If  he  then  made  no  appear- 
ance In  person,  or  by  some  attorney  engaged 
to  represent  him.  such  failure  would  be  a 
waiver  of  oral  argument  on  bis  part,  and 
that  the  case,  so  tar  as  be  was  concerned, 
would.  In  accordance  with  the  nsnal  prac- 
tice, be  submitted  on  the  briefs  on  file  with- 
out oral  argument.  He  did  so  fail  to  ap- 
pear at  the  time  fixed  for  argument,  ^ther 
in  person  or  by  attorney,  and  the  case  was 
so  submitted.  If  Mr.  Rankin  chose  then  to 
acquiesce  in  the  order  of  suspension,  and 
to  submit  the  case  for  decision  upon  briefs, 
without  oral  argument,  It  does  not  He  In  the 
mouth  of  his  successor  (and  Mr.  Phllbrook 
Is  here  simply  as  his  successor)  to  repudiate 
tbe  acts  of  Mr.  Rankin  and  complain  that 
tbe  privilege  of  oral  argument  was  denied 
his  predecessor,  or  that  there  has  been  no 
hearing  In  the  cause.  Whatever  prlvlle^  of 
argument  was  apparently  desired  by  Mr. 
Rankin  iras  acconled  to  bim.  and  there  was 
never  any  Intimation  to  the  court  from  him 
that  he  desired  to  be  heard  In  any  other  way 
than  upon  the  brief  he  had  filed.  Tbe  cause, 
then,  was.  regardless  of  any  question  as  to 
the  validity  of  the  order  suspending  Mr. 
Phllbrook,  regularly  submitted  for  decision 
to  the  department,  without  oral  argument. 
When  a  cause  Is  so  submitted  on  brteCn 
alone,  all  tbe  Justices  hare  an  equal  op- 
portunity to  read  the  argument^  and  all 
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are  deemed  to  be  present  at  the  aigument^ 
within  the  meaning  of  the  prorlslon  of  sec- 
tion 2,  art.  6,  of  the  Constitution,  and  all 
or  any  of  them  are  qualified  to  Join  In  the 
decision. 

The  record,  when  given  its  proper  legal 
effect,  shows  Uiat  the  ai^>dlant  was  allow- 
ed the  hearing  to  which  he  was  entitled; 
that  six  Justices  concurred  In  the  final  Judg- 
ment of  affirmance;  that  no  Justice  par- 
tlclpatiDg  in  the  decision  was,  In  contempla- 
tion of  law,  absent  at  the  time  of  the  argu- 
ment; and  that  neither  of  tlie  six  Justices 
who  concurred  in  the  Judgment  were  parties 
to  the  action  or  Interested  therein.  The 
proposition  that  the  action  of  the  Justices 
of  this  conrt  In  Issuing  a  citation  against 
Mr.  PhUbnrak  to  show  cause  why  he  should 
not  be  suspended  from  practicing  as  an 
attorney  constituted  tlie  Justices  who  con- 
curred In  the  issuance  of  such  order  parties 
to  the  action  of  BanUn  t.  Newman,  In  which 
the  brief,  which  gave  cause  for  the  proceed- 
ings for  su^enslon,  was  filed,  is  entirely 
untenable.  The  statement  In  each  of  the 
two  opinions  rendered  on  November  5, 188^ 
showii^  the  grounds  whereon  the  Justices 
Joining  therein,  respectively,  rested  the  con- 
clusion that  the  order  should  be  affirmed, 
was  a  sufficient  comi^iance  with  the  con- 
stitutional requirement  that  the  decisions  of 
this  court  must  state  the  "grounds  of  the 
decision.**  Tba  concurrence  of  four  Justices 
Is  necessary  to  pronounce  a  Judgment  of 
the  court  in  bank,  but  it  Is  not  necessary 
to  tiie  validity  of  such  a  Judgment  that  four 
shall  concur  therein  upon  the  same  grounds^ 
provided  they  all  concur  In  the  same  Judg- 
ment The  "grounds  of  the  decision"  are 
not  the  Judgment.  It  Is  sufflclent  for  any 
purpose  contemplated  by  the  Constitution, 
if  the  grounds  upon  which  the  respective 
Justices  concur  In  the  Judgment  are  some- 
where stated  In  the  respective  opinions  de- 
livered. It  must  not  be  Inferred,  however, 
from  these  statemente  that  a  Judgment  of 
this  court  would  be  held  void,  or  even  void- 
able, If  it  should  happen  in  any  case  that 
four  or  more  Justices  concurred  therein,  but 
only  three  or  a  less  number  concurred  In 
any  opinion. 

We  have  not  considered  the  merite  of  the 
plalntifTs  case  as  involved  In  the  appeal 
heretofore  decided,  nor  have  we  examined 
into  the  reasons  given  by  the  court  in  sup- 
port of  ite  dedsion  hereby  attacked.  The 
soundness  of  the  conclusions  upon  which 
the  Judgment  affirming  the  order  denying 
a  motion  for  a  new  trial  Is  based  Is  not 
material  to  our  present  inquiry,  and  that 
Judgment  Is  conclusive  without  regard  to 
the  reasons  given  In  support  of  it.  In  view 
of  what  we  have  said  regarding  the  order 
suspending  Mr.  Phllbrook  from  practice,  it 
is  proper  to  say  tiiat  we  are  not  to  be  un- 
derstood as  Intimating  that  we  have  any 
doubt  as  to  its  validity.  As  already  shown, 
that  question  Is  absolutely  immaterial  here^ 


and  we  have  therefore  ^ven  no  coiaidex» 
tlon  to  the  matter.  We  find  no  sound  rea- 
son In  support  of  the  proposition  that  the 
final  decision  complained  of  Is  Invalid  or 
should  be  set  a^e. 

It  is  therefore  ordered  that  the  petition 
of  Horace  W.  Phllbrook,  as  administrator 
with  the  will  annexed  of  the  estate  of  John 
LevinsoQ,  deceased,  to  set  aside  and  vacate 
the  Jud^ent  of  this  court  herein  affirm- 
ing the  order  of  the  superior  court  denying 
plaintiff's  motion  for  a  new  trial,  be  denied. 

We  concurs  ANGEUiOTTI.  J.;  TAN 
DTEB,  J. 


143  Cal.  107 

PARTRIDGE  v.  DBVOTO  et  al..  Board  of 

Election  Com'rs.  (L.  A.  1,834.) 
(Supreme  Court  of  California.   Oct.  27,  1905.) 

1.  Er,EcnoN8— Nominations  bt  Cebtipicat* 
— Fabty  Naub— Right  to  Usb. 

The  court,  in  determining  whether  a  name 
adopted  by  persons  signing  a  certificate  of  nomi- 
nations 01  candidates  Is  liable  to  mislead  the 
voters,  within  Pol.  Code,  S  1188,  authorizing  per- 
sons Biguine  a  certificate  of  nomination  to  adopt 
a  name  which  must  not  be  so  simlliar  to  the  name 
of  an  existing  political  par^  tliat  voters  may  be 
misled  thereby,  ma;  consider  matters  of  public 
and  common  knowledge,  such  as  the  existence 
of  the  old  parties  and  their  names  in  common 
use,  the  recent  formation  of  a  new  party  known 
by  the  name  adopted  in  the  certtncate,  or  the 
absence  of  any  such  organization,  and  from  all 
the  circumstances  thus  known  consider  the 
probability  of  deception  by  the  name  adopted. 

2.  Same— Yalidztz  or  CEBTincATBS  of  Nohi- 

HATIONS. 

The  Democratic  and  Republican  Parties 
made  nominations  for  public  office  by  con- 
ventions. There  had  been  no  disseosioos  as  to 
any  political  principle  within  the  respective 
parties  that  had  been  pnblidy  discussed,  or 
which  had  caused  factions  known  by  descrip- 
tive titles.  Subsequently  citizens  filed  certifi- 
cates of  nominations  of  candidates,  designat- 
ing the  names  of  the  parties  as  "Independent 
Republican  Party"  and  "Independent  Demo- 
cratic Party."  There  had  been  no  previous  oi^ 
ganizatioDB  known  by  such  names.  Hetd,  that 
the  certificates  were  invalid,  under  Pol.  Code, 
§  1188,  authorizing  the  signers  of  certificates  of 
nomination  to  adopt  a  name,  which  must  not 
be  so  similar  to  existing  party  names  that 
voters  may  be  misled  thereby. 

3.  Same— Statdtobt  Pbovision»— Objects. 

The  purposes  of  the  statute  concerning 
nominations  by  certificate  are  to  permit  inde- 
pendent nominations  of  candidates  and  to  facili- 
tate the  formation  of  new  political  parties. 

In  Bank.  Application  for  a  writ  of  man- 
date by  John  S.  Partridge  against  James  A. 
Devoto  and  others,  constituting  the  board 
of  election  commissioners  of  the  city  and 
county  of  San  Francisco,  to  require  respond- 
ents to  omit  from  the  election  ballot  certain 
persons  nominated  by  certificates.  Writ 
issued. 

Edward  F.  Treadwell,  for  petitioner. 
Thomas  V.  Cator,  for  respondents. 

SHAW,  J.  This  is  an  application  for  a 
writ  of  mandate  commanding  fbe  board  of 
election  ctHnmissioners  of  Sau  Francisco 
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to  pnpaxe  Am  sample  ballot  to  be  mailed 
to  the  voters  of  said  city  at  the  election  to 
be  held  on  November  7*  1906,  and  the  voting 
machines  to  be  used  at  said  election,  by 
omitting  from  said  ballots  and  from  said 
voting  machines  the  names  of  certain  per- 
sons nominated  by  two  s^arate  certtflcates 
by  voters  of  the  city,  who  designate  them- 
selves by  the  party  designations  "Independ- 
ent  Bepnbllcan  Party"  and  "Independent 
Democratic  Party,"  respectively,  and  wlthont 
any  separate  columns  for  the  designation  of 
such  so-called  parties,  or  the  Insertion  of 
the  names  purporting  to  be  nominated  by 
said  certificates.  It  appears  that  certain 
citizens  filed  with  the  board  of  election 
commisBloners  a  certificate  of  nomination, 
naming  as  candidates  for  the  respective  of* 
flees  to  be  filled  at  the  coming  election  cer- 
tain persons,  and  designating  certain  other 
persons  to  constitute  a  committee  represent* 
ing  the  signers  of  the  certificate,  as  a  politi- 
cal party  by  the  name  "Independent  Repub- 
lican Party,"  and  that  a  similar  certificate  was 
signed  by  certain  other  persons  appointing 
a  committee,  and  designating  themselves  by 
the  name  "Independent  Democratic  Party," 
and  that  the  board  of  election  commissioners 
are  about  to  print  the  ballots  and  prepare 
the  voting  machines  by  inserting  therein  a 
column  headed  by  the  names  of  such  par- 
ties, respectively,  and  containing  the  names 
of  the  candidates  nominated  In  said  certifi- 
cates. Nominations  had  been  previously 
made  by  regular  conventions  of  the  Be- 
publican  and  Democratic  Parties,  re^ective- 
ly,  and  certified  under  the  party  names  of 
"Republican  Party"  and  "Democratic  Party," 
respectively. 

The  Code  provides  that  in  case  of  nomina- 
tions made  otherwise  than  by  a  convention 
the  persons  signing  the  certificate  may  ad(^t 
a  name  to  designate  their  organization  as 
a  political  party,  but  that  such  name  must 
not  be  the  same  as  that  of  any  existing 
political  party,  or  so  similar  thereto  that 
voters  may  be  misled  thereby.  Pol.  Code, 
I  1188.  The  decisloDB  on  the  subject  recog- 
nize the  principle  that,  where  the  name  thus 
adopted  Is  in  some  respects  similar  to  that 
of  a  pre-existing  party,  a  court,  In  determin- 
ing whether  or  not  the  name  is  liable  to 
mislead  the  public,  may  consider  matters  of 
public  and  common  knowledge,  such  as  the 
existence  of  the  old  parties  and  their  re- 
spective names  in  common  use,  the  recent 
formation  of  a  new  party  known  by  the 
name  adopted  in  the  certificate,  or  the  ab- 
sence of  any  such  organization,  and  from  all 
the  circumstances  thus  known  may  consider 
the  probability  of  deception  by  the  designa- 
tion adopted.  In  re  Greene  (Sup.)  41  N.  Y. 
Supp.  179;  Phillips  V.  Curley,  28  Colo.  34, 
62  Pac.  837.  It  is  obvious  that  if  there  has 
been  no  previous  organization  publicly 
known  by  the  name  selected,  and  the  per- 
sons signing  the  certificate  have  not  made 
any  public  avowal  of  any  peculiar  political 


principle  or  policy  ^e  adherence  to  which 
has  moved  them  to  Join  in  the  certificate, 
and  the  name  selected  is  similar  to  that  of 
another  party,  and  has  never  been  known  In 
that  vicinity  as  the  name  of  any  party  or 
association  of  persons  until  made  public 
by  tiie  filing  of  the  certificate  In  question, 
the  likelihood  that  the  new  name  will  mis- 
lead the  heedless,  indifferent;  or  uninformed 
voter  la  much  greater  than  It  would  be  In 
case  of  the  selection  of  a  name  known  to  the 
public  as  that  of  an  existing  organization 
created  to  promote  some  principle  or  policy 
concerning  which  there  had  been  some  pre- 
vious public  discussion,  and  the  candidates 
named  are  avowed  advocates  of  that  princi- 
ple or  policy.  The  courts  have  held  that 
the  names  "National  Demooratic  Party" 
(Craig  V.  Brown,  114  Cal.  480,  46  Pac.  870; 
In  re  Greene,  supra),  "Silver  Republican 
Party"  (State  v.  Johnson,  18  Mont  Ki6,  4« 
Pac.  440),  "Bryan  Democratic  Party"  (State 
V.  Arms,  24  Mont  447,  63  Pac.  401),  and 
"Social  Democratic  Party"  (In  re  Social 
Democratic  Party  [Sup.]  93  N.  T.  Supp. 
1023),  are  not  misleading.  But  In  each  of 
these  cases  there  had  been  a  previous  organi- 
zation, well  and  publicly  known  by  the  name 
in  question,  which  had  been  created  and 
carried  on  for  the  purpose  of  advancing  the 
peculiar  political  views  and  principles  of 
Its  adherents,  and  which  had  been  for  a 
long  time  the  subject  of  much  discussion  at 
public  gatherings  and  In  the  public  prints. 
In  each  of  them,  also,  the  candidates  named 
were.  In  the  main,  different  from  those  of 
any  of  the  pre-existing  parties.  These  par- 
ty names  were  so  well  known  that  It  was 
extermely  unlikely  that  any  vot^  conld  fall 
to  perceive  their  significance  or  be  misled 
thereby. 

In  the  present  case  the  existing  circum- 
stances and  conditions  are  signiflcantiy  dif- 
ferent There  have  been  no  dUferences  or 
dlBsensions  as  to  any  political  principle  or 
policy  within  the  Republican  and  Democratic 
Parties,  respectively,  that  have  been  public- 
ly discussed  or  generally  know,  or  that  have 
caused  factions  known  by  descriptive  titles. 
There  has  been  no  organization  previously 
formed  for  the  furtherance  of  any  such  prin- 
ciple or  policy,  or  for  any  purpose,  or  at  all, 
and  the  respective  names,  "Independent 
Republican  Party,"  and  Independent  Demo- 
cratic Party,"  have  been  hitherto  unknown 
and  unheard  of  as  the  names  of  any  dis- 
tinct political  parties  or  otherwise.  They 
were  first  presented  to  the  public  by  the  cer- 
tificates of  nomination  here  in  controversy. 
To  make  the  distinctive  names  adopted  still 
more  meaningless  of  themselves  as  the  names 
of  distinct  parties,  the  two  certificates  in 
question  respectively  name  the  same  persons 
as  candidates  for  the  respective  offices,  and 
those  candidates  are  the  same  persons  pre- 
viously nominated  for  the  same  offices  by  a 
party  known  as  the  "Union  Labor  Party." 
The  persons  signing  gald  certificates  and 
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adopting  satd  supposed  party  names  cannot 
claim  to  represent  any  body  of  delegates  who 
participated  In  the  conventlous  of  the  Demo- 
cratic and  the  Bepubllcan  Parties,  respectlTe< 
ly,  previously  held,  and  who  became  dis- 
satisfied with  the  action  of  their  respective 
conventions  concerning  the  nomination  of 
candidates,  nor  the  persons  who  voted  for 
such  delegates  at  the  primaries;  for  neither 
such  delegates  nor  the  persons  who  voted  for 
them  at  the  primaries  are  permitted  by  law 
to  Join  In  the  nomination  of  any  other  per- 
sons by  the  filing  of  certificates  such  as 
those  In  question.  Pol.  Code,  §S  1188,  1189. 
All  these  circumstances,  of  course,  might 
be  also  considered  apon  the  question  of  the 
good  faith  of  the  persons  signing  the  cer- 
tificate, if  their  good  faith  were  in  Issue. 
But  no  charge  of  bad  faith  Is  made  In  terms* 
and,  even  if  It  Is  conceded  that  bad  faith 
would  be  good  cause  for  rejecting  such  cer- 
tificates, we  cannot  consider  the  question  in 
this  proceeding.  Our  consideration  of  these 
cIrcnmstaQcee  is  confined  to  the  subject  of 
their  bearing,  if  any,  upon  the  question  of 
the  deceptive  effect  of  the  names  adopted. 

The  purpose  of  the  statutory  provision 
concerning  nominations  by  certificate  is  two- 
fold. It  Is  intended,  In  the  first  place,  to 
permit  absolutely  independent  nominations 
of  persons  as  candidates  who  have  no  politi- 
cal affiliations  with  any  party,  and  who  do 
not  intend  to  form  a  parfy,  but  who  become 
candidates  for  reasons  personal  to  them- 
selves or  to  those  who  sign  the  certificates. 
In  the  second  place.  It  Is  intended  to  facili- 
tate the  formation  of  new  political  parties, 
enabling  such  an  organization  to  get  a  place 
on  the  ballot,  and  If,  at  the  ensuing  election. 
It  receives  as  much  as  8  per  cent  of  the 
total  vote,  it  thereafter  takes  its  place  as  a 
regular  and  recognized  political  party,  en- 
titled to  geminate  candidates  by  a  conven- 
tioQ.  Under  these  circumstances  It  seems 
clear  that  the  average  voter,  if  at  all  sus- 
ceptible to  misleading  Influence,  or  Ignorant 
of  the  origin  of  the  certificates  In  question, 
as  some  may  be  supposed  to  be,  would  natu- 
rally believe  that  the  party  ticket  thus  desig- 
nated was  a  ticket  of  the  party  to  which  he 
belonged,  or  of  the  opposite  party  known 
by  a  similar  name;  and  It  cannot  be  said 
that  he  would  necessarily  know  that  It  was 
a  distinct  party  from  that  designated  by  the 
same  name  without  the  qualifying  adjective. 
There  are  voters  of  all  degrees  of  intelli- 
gence, who  exercise  different  degrees  of 
care,  circumspection.  Intelligence,  or  negll 
gence,  as  the  case  may  be.  It  Is  to  the  pub- 
lic interest,  and  It  is  the  purpose  of  the  par* 
ticolar  proviso  of  the  Code,  which  Is  here 
Involved,  to  secure  that  end,  that  the  ballot 
be  so  framed,  with  respect  to  the  ticket  head- 
ings, that  even  the  most  ignorant,  heedless 
or  hasty  voter  shall  not  be  unnecessarily 
misled  In  regard  to  the  ticket  for  whose  can- 
didates he  votes.  It  is  obvious  that  the 
words  used  may  have  the  effect  of  mislead- 


ing voters.  The  nomination  fs,  therefore^  la 
violation  of  the  proviso,  and  is  not  a  legal 
designation  of  a  political  party,  such  aa 
it  Is  permitted  to  place  upon  the  ballot.  The 
certificates  do  not  purport  to  be  Independent 
nominations,  but  are  avowedly  nomlnatioua 
by  persons  claiming  to  be  organized  as  a 
party.  For  that  purpose  the  certificates  are 
invalid,  and  as  they  are  not  Independent 
nominations,  and  as  all  the  persons  named 
therein  are  already  on  the  ballot  as  candi- 
dates of  the  "Union  Labor  Party"  for  the 
respectlTe  offices,  the  attempted  nominations 
by  these  certlflcateB  should  be  Ignored. 

For  these  reasons,  we  are  of  the  opinion 
that  the  petition  should  be  granted,  and  the 
wrtt  Issued  aa  pnyed  for;  and  It  la  so 
ordra^ 

We  concur:  TAN  DYKB.  J.;  McFAB- 
ZiAND,  J. 

BBATTT,  0.  J.  I  concur  In  the  Judg- 
m«it  for  the  same  reasons  that  Induced  my 
dissent  frcHu  the  Judgment  In  the  case  of 
Craig  V.  Brown,  114  Cal.  481,  46  Pac.  870. 
The  organizers  of  a  new  party  can  always 
find  a  party  designation  which  is  wholly 
distinct  from  the  name  of  an  existing  party. 
The  name  "Republican"  or  "Democratic," 
though  qualified  by  an  epithet,  not  only 
may,  but  Inevitably  must,  deceive  some  of 
that  class  of  voters  whose  protection  is 
the  avowed  policy  of  the  law,  and,  when 
every  legitimate  purpose  of  the  organizers 
of  a  new  political  party  can  be  accomplished 
by  the  adoption  of  a  name  entirely  distinct 
and  which  can  deceive  no  one,  they  should 
be  required,  and  under  a  iffoper  construction 
of  the  law  they  are  required,  to  select  sucli 
a  name. 

148  cai.  no 
STOHR  T.  BTOHB.  (S.  T.  4,129.) 
(Supreme  Court  of  California.  Nov.  8,  19000 

1.  EXECUTOBS  A.HD  AnuiNIBTBATOBS  —  COL- 
LECTION OF  AssBTO— Suits  bt  one  Exeou- 

TOB  AGAINST  COBXBCUTOB  InUIVIDCALLT. 

A  special  administratrix  brought  suit  to  set 
aside  a  deed  executed  by  decedent  to  defeodant, 
and  to  have  the  property  decreed  a  part  of  de- 
cedent's estate.  Subsequently  a  will  of  dece- 
dent naming  plaintiff  and  defendant  as  execu- 
trix and  executor  was  probated,  and  they 
qualified  as  such.  Afterwards  the  court  sub- 
Btitutpd  plaintifE  in  her  capacity  aa  executrix 
in  place  of  herself  aa  special  administratrix. 
Ueld,  tliat  tiie  action  was  maintainable,  and 
defendant  could  not  defeat  it  on  the  ground 
that  he  eonM  not  be  soed  because  he  was  aa 
executor. 

2.  Cancbllatior  or  InBTSuinnTS  —  Coh- 

PLAINT— S  UFFIOIBNCY. 

A  complaint,  In  an  actlcm  to  set  adde  ft 
conveyance,  wtiich  alleged  that  at  the  time  the 
deed  was  executed  the  grantor  was  suffering 
from  a  stroke  of  paralysis  and  was  physically 
enfeebled ;  that  her  mental  faculties  were  im- 

E aired  and  her  will  weakened,  so  as  to  render 
er  incapable  of  properly  managing  her  estate : 
that  the  grantee  lived  with  her  and  was  her 
confidential  business  adviser  and  exercised  great 
control  over  her;  that  the  grantee^  with  intent 
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to  tal:e  an  nnfalr  advantage  of  the  grantor*! 
weakness  and  gain  possession  of  her  property, 
induced  her  to  make  the  deed:  and  that  the 
grantor,  on  discovering  what  had  been  done, 
demanded  a  reconveyance — sufficiently  staled 
a  cause  of  action  based  on  the  grantor  s  mental 
incompetency  and  grantee's  undue  influence. 
8.  Appeal— RuLiHaB  on  Evidenob— Bbief— 
SuFriciBncT. 

Where  eiceptions  to  the  rulings  on  the  ad- 
missibility of  evidence  were  referred  to  in 
appellanrs  brief  as  "Exceptions  No.  7,  folio 
138,  and  No.  8,  folio  142,  should  have  been 
Boatained,"  without  argument,  the  excqiUoDa 
need  not  be  reviewed  on  appe^. 
4.  Tbiai^—Fikdingb. 

Findings  of  the  conrt  which  seem  to  be 
contradictor  should  be  reconciled,  when  that 
can  be  reasonably  done. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
M.  C.  BIoss,  Judge. 

Action  by  C.  0.  Stohr,  special  adminis- 
tratrix of  Clotilda  Richardson,  deceased, 
against  Frank  Stohr.  From  a  Judgment  for 
plaintiff,  defendant  Bp[)eal&  Affirmed. 

Robert  Ash,  for  appellant  Nowlin  &  Fas- 
sett  (H.  M.  Anthony,  of  couns^X  for  reqMind- 
ent 

r- 

'  McFARLAND,  3.  The  plaintiff  Is  the 
daughter,  and  the  defendant  Is  the  son,  of 
Mrs.  Clotilda  R.  Richardson,  deceased,  who 
died  on  the  4tb  day  of  March,  1903.  Plain- 
tiff and  defendant  are  the  only  heirs  at  law 
of  said  deceased.  Shortly  after  her  death 
the  plaintiff  herein  was  appointed  special 
administratrix  of  her  estate,  and  commenced 
this  action  to  obtain  a  judgment  canceling 
and  declaring  null  and  void  a  certain  writ- 
ten Instrument  dated  the  18th  day  of  August, 
1002,  purporting  to  he  a  deed  executed  by 
the  deceased  and  conveying  to  the  defend- 
ant herein  a  certain  piece  or  parcel  of  land, 
and  decreeing  that  said  property  belongs  to 
said  estate.  Judgment  went  for  plaintiff, 
and  from  the  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial  tbe  de- 
fendant appeals. 

After  tbe  commencement  of  the  action  a 
will  of  tbe  deceased  in  which  plaintiff  and 
defendant  are  named  as  executrix  and  execu- 
tor was  probated,  and  the  said  parties  quali- 
fied as  such  executrix  and  executor.  After- 
wards the  court  made  an  order  substituting 
said  0.  O.  Stohr  In  her  capacity  as  execu- 
trix In  place  of  herself  as  special  admin- 
istratrix, as  plaintiff;  and  appellant  makes 
the  point  that  the  judgment  Is  erroneous 
upon  the  principle  that  one  executor  cannot 
maintain  an  action  against  his  coexecutor  for 
exclusive  possession  of  property  of  the  estate, 
etc.  But  this  principle  does  not  apply  to 
the  case  at  bar.  The  plaintiff  sued  the  de- 
fendant In  his  individual  capacity,  and  this 
phase  of  the  case  was  not  changed  by  the 
fact  that  defendant  afterwards  became  an 
executor.  The  action  is  not  by  one  execu- 
tor to  recover  from  a  coexecutor  exclusive 
possession  of  property  admitted  by  both  to 
be  properly  of  the  estate.  It  la  an  action 


by  an  executrix  to  recover  what  she  claims 
to  be  property  of  the  estate  from  tbe  de- 
fendant, who  asserts  that  such  property  be- 
longs to  him  in  his  Individual  capacity,  and 
is  not  an  asset  of  the  estate.  The  plaintiff 
Is  the  proper  person  to  maintain  the  action; 
and,  if  the  alleged  cause  of  action  is  well 
grounded  and  the  land  in  question  ought  to 
be  decreed  to  be  the  property  of  the  estate, 
the  defendant  cannot  avoid  a  trial  of  the 
merits  and  bold  onto  the  property  upon  the 
ground  that  because  he  was  one  of  the  ex- 
ecutors he  cannot  be  sued. 

The  main  contention  of  appellant  Is  that 
the  material  findings  of  the  court  are  not 
justified  by  the  evidence.  The  court  found, 
as  alleged  In  tbe  complaint.  In  brief,  that  at 
the  time  the  deed  In  question  was  signed  by 
tbe  deceased  she  was  suffering  from  a  stroke 
of  paralysis  and  was  greatly  enfeebled  phys- 
ically, and  that  her  mental  faculties  were 
"so  Impaired  and  her  will  weakened  and  her 
mind  and  reason  affected  to  such  a  degree  as 
to  render  her  Incapable  of  a  prudent  and  prop- 
er management  of  her  property  and  affairs'* ; 
that  defendant  lived  with  her  and  was  her 
confidential  business  agent  and  had  an  inti- 
mate and  confidential  association  and  rela- 
tion with  her,  and  had  her  trust  and  confi- 
dence, "and  was  able  to  and  did  exercise 
great  Infinence  and  control  over  her  will"; 
that  at  tbe  time  of  the  signing  of  said  deed 
the  defendant,  well  knowing  tbe  weakened 
condition  of  her  mind  and  her  will  and  her 
mental  incompetency  and  of  his  control  over 
her  will,  and  "with  Intent  to  take  an  unfair 
advantage  of  the  weakness  of  the  mind  of 
the  said  Clotilda  R.  Richardson  and  gain 
possession  of  her  property,  induced  and  per- 
suaded the  said  Clotilda  R.  Richardson  to 
make  and  acknowledge"  the  said  deed;  that 
said  deed  was  never  delivered  by  the  said 
deceased  to  said  defendant,  and  was  not  in- 
tended by  the  said  deceased  to  be  delivered 
to  him;  that  defendant  afterwards  took 
said  deed  from  the  possession  of  deceased 
and  bad  It  recorded;  that  afterwards,  when 
her  mind  had  temporarily  brightened,  she 
discovered  what  had  been  done  and  demand- 
ed of  defendant  that  he  reconvey  the  prop- 
erty to  her,  or  else  convey  the  undivided 
one-half  thereof  to  plaintiff  herein,  so  that 
her  property  should  be  equally  divided  be- 
tween said  plaintiff  and  defendant ;  that  de- 
fendant promised  her  to  do  so,  and  after- 
wards Informed  her  that  he  had  complied 
with  her  request  and  had  executed  a  deed 
of  tbe  undivided  one-half  of  said  property 
to  plaintiff,  when  In  truth  and  In  fact  he 
had  not  done  so.  We  think  there  was  suffi- 
cient evidence  to  warrant  the  court  in  mak- 
ing these  findings.  There  was  clearly  suffi- 
cient evidence  of  the  mental  condition  of 
the  deceased  as  found  by  tbe  court;  and 
while  the  evidence  was  not  quite  so  strong 
as  to  the  other  findings,  still  there  was  so 
much  evidence  to  sustain  them  that  we  would 
not  be  warranted  In  disturbing  them. 
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Appellant  contends  here  for  the  flnt  time 
that  the  complaint  doea  not  atate  facta  suffi- 
cient to  constitute  a  cause  of  action;  but, 
while  the  complaint  would  have  been  In  bet- 
ter form  if  certain  technical  terms  had  been 
used,  Btlll  we  tblnk  that  it  aufflclenUy  atfitee 
the  case  of  mental  incompetou?  on  the  part 
of  the  deceased  and  undue  loflueoce  on  the 
part  of  the  defendant 

Tba«  are  In  the  record  between  SO  and 
40  exceptions  to  rullnffi  of  the  court  as  to 
admissibility  of  evldaicb  Tbeoe  are,  as  a 
rule,  referred  to  in  appellant's  brief  In  a 
merely  formal  manner,  as,  tor  inatance.  "Ez- 
ceptlons  Xo.  7,  folio  138,  and  Ma  8,  folio 
should  bare  been  sustained,"  with  no 
argument  on  the  exception.  This  court  conld 
hardly  be  expected  to  follow  such  meager 
references ;  however,  in  looking  over  the  evi- 
dence; we  have  noticed  Uieae  ^ceptlona,  and 
we  hav«8een  in  the  rullnga  excepted  to  no 
prejudicial  caror. 

It  is  contoided  that  finding  11  la  contra- 
dictory to  the  other  findings,  because  in  auch 
finding  it  la  found  that  defendant  "made  no 
suggestion  and  offered  no  advice  to  deceased 
concerning  the  disposition  of  her  propaty." 
It  would  be  strange  If  the  court,  after  hav- 
ing specifically  found  that  defendant  did 
procure  the  making  of  said  deed  in  question, 
should  have  afterwards  fbund  that  be  did 
not  do  80.  It  ia  evident,  however,  that  in 
flie  portion  of  finding  11  above  quoted  the 
court  was  not  referring  to  the  deed  at  all. 
There  was  evidence  that  the  deceased  had 
made  a  win,  and  It  la  apparent  that  in  find- 
ing 11  the  conrt  was  referring  to  her  dls- 
poslticm  of  property  by  said  will  and  not  by 
the  deed.  In  finding  11,  immediately  after 
the  part  thereof  above  quoted,  is  the  fol- 
lowing :  "But  it  is  not  true  that  the  deceased 
made  her  last  will  on  or  about  the  18th  day 
of  August,  1002."  Findings  which  at  first 
blush  seott  to  be  contradictory  should  be 
reconciled,  when  It  can  be  reasonably  done ; 
and  we  tblnk  It  quite  reasonable  to  bold 
that  finding  11  has  refermce  to  a  disposi- 
tion by  will  and  not  to  the  deed  out  of  wblch 
this  Utlgatitni  arises. 

The  Judgment  and  <ffder  aM>ealed  firom  are 
affirmed. 

We  concur:  LORIGAN.  J. ;  HBNSHAW.  J. 


Itt  Cal  MO 

PEOPLE  V.  MAHATCH.   (Cr.  1,238.) 
(Supreme  Court  ot  Califoroia.   Nov.  10,  1005.) 

1.  HOUICIDI    —    MUBDEK    —  DELIBEKATION 

— Paoor. 

The  deliberate  purpose  to  kill  essential 
to  constitute  murder  m  tbe  first  degree  need  not 
be  proved  by  express  evidence,  but  may  be  in- 
ferred from  proof  of  such  facts  as  will  reason- 
ably warrant  the  Inference  of  Its  existence. 

[Rd.  Note. — For  cases  tn  pcdnt,  see  vol.  2C, 
Cent.  Dig.  Homicide,  §  4S0.] 

2.  Cbiminai.  Law— Province  of  Jubt. 

It  is  exclusively  the  province  of  the  jury  to 
determine  the  degree  of  crime,  when  there  is 
any  evidence  supporting  the  determination. 


3.  Same— VBBDici^-GoNCLUBiVBrvEsa. 

A  verdict  In  a  criminal  case  approvetl  by 
the  trial  judge  can  only  be  disturbed  on  ap' 
peal  when  the  appellate  court  can  say,  as  a 
matter  of  law,  Uiat  there  ia  no  evidence  to 
support  it. 

[Ed.  Note. — For  cases  In  point,  see  vol.  16, 
Cent.  Dig.  Criminal  Law,  |  3084.] 

4.  Cruoital  Law— Photoobaphs  ab  Evi- 
dence. 

On  a  trial  for  homicide,  phot<^craphs  show- 
ing the  conditim  of  things  in  the  vicinity 
where  the  body  of  decedent  was  found,  and 
disclosing  the  presence  of  objects  correctly 
placed  on  the  ground  by  witnesses  to  indicate 
where  decedmt^  body,  the  knife,  bat,  and  coat 
of  defendant,  and  uie  hat  of  dece<1ent  were 
located  when  the  scene  of  the  homicide  was 
first  visited  are  admissible. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  $ 

Beatty,  O.  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court,  Del 
Norte  County;  J,  L.  Childs,  Judg& 

John  Mabateh  was  convicted  of  murder  In 
the  first  degree,  and  be  appeals.  Affirmed. 

E.  B.  Winters,  for  appellant  IT.  S.  Webb. 
Atty.  Qen.,  and  J.  O.  Daly,  Deputy  Atty.  Gen., 
for  the  People. 

LORIQAN,  J.  Defendant  was  tried  and 
convicted  of  murder  in  the  first  d^ree,  and 
sentenced  to  be  hanged.  He  appeals  from 
the  Judgment  and  order  denyliv  his  motion 
for  a  new  triaL 

Defendant  and  deceased,  F.  Confagtla,  on 
the  morning  of  Sunday,  May  15,  1904,  went 
In  a  rowboat  down  the  Klamath  river,  in  Del 
Norte  county,  to  a  town  called  Bequa,  some 
fonr  miles  from  their  place  of  residence.  Con- 
faglla  purchased  a  sack  of  flour  and  some 
other  articles.  Including  a  bottle  and  flask  of 
whisky,  and  about  4  o'clock  In  tbe  afternoon 
they  started  In  their  boat  to  return  home,  the 
defendant  rowing.  Between  them  th^  drank 
the  whisky  on  their  way  up  the  river,  save  a 
parting  drink  which  defendant  claims  they 
took  after  reachlr^  their  point  of  debarkatim 
—Isle's  Landlng-4n  isolated  spot  on  Regan 
creek,  a  tributary  of  the  Klamath  rlvra*.  As 
near  as  can  be  ascertained  from  tbe  evidence, 
th«y  reached  this  point  about  7  o'clock  In 
the  evening.  From  the  time  they  left  Bequa, 
tbe  parties  were  not  seen  by  any  one  (except 
a  boatman  they  met  on  the  Klamath  be- 
fore they  pulled  into  Began  cre^  to  whom 
they  gave  a  drink,  and  who  testified  that  both 
were.  In  his  Judgment,  intoxicated)  until  the 
defendant  appeared  later  In  the  evening  near 
the  residence  of  Martha  Isle,  about  a  half 
mile  frcnn  the  boat  landing.  Mrs.  Isle  was 
standing  outside  bee  bam,  and  as  to  what 
took  place  testified:  **JohnnIe  Mabat<A  came 
up  and  looked  scared,  and  txAA  me  he  bad  a 
row  with  Mr.  Confaglla,  and  I  asked  if  Ur. 
Confaglla  bad  gone  on  borne.  Me  said:  *No, 
be  is  asleep  down  there  some  place.*  He  had 
a  mark  on  hla  face,  and  I  asked  him  If  he 
scratched  his  face.  He  said:  *No,*  Confaglla 
hit  him.  He  had  no  coat  or  bat  on."  De- 
fendant left  immediately  after  1^  converaa* 
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tlott,  and  Mrs.  Isle  and  others  whom  she  had 
called  repaired  to  the  landing,  where  they 
found  the  dead  body  of  Oonfaglla.  The  evi- 
dence showed  that  his  body  waa  found  lying 
above  the  bank  of  Regan  creek,  some  distance 
from  the  landing;  that  his  death  was  oc- 
casioned by  a  stab  wound  in  the  heart,  and 
must  have  been  Instantaneous.  Some  dis- 
tance from  the  body  waa  found  a  large  knife, 
identified  by  witnesses  as  belonging  to  de- 
feodant,  and  In  his  possession  as  late  as  tiro 
weeks  before  the  bomldde.  The  hat  and 
coat  of  defendant  were  also  found  at  different 
points  In  the  vicinity  of  the  body.  The  con- 
tents of  the  boat— the  flour,  other  articles 
and  the  boat's  sail— -had  been  taken  out  and 
deposited  on  the  bank. 

The  defendant  voluntarily  a];q;>eared  as  a 
witness  at  the  coroner's  inquest,  and  testified 
In  bis  own  behalf  upon  the  trial.  At  the  In- 
quest he  testified  that,  when  he  and  Confaglla 
reached  the  mouth  of  Began  creek,  Confaglla 
wanted  to  take  tlie  boat  further  up  than  Isle's 
Landing,  so  as  to  deposit  the  flour  and  other 
axtlcl«i  near  his  resldrace.  but  on  the  susges- 
tlon  of  the  witness  that  it  was  best  to  leave 
the  boat  where  they  got  It,  as  it  might  be 
needed  on  tlie  morrow,  Oonfaglla  consented 
to  put  In  at  the  landing;  that  they  both  as8is^ 
«d  in  unloading  the  boat,  placing  Its  contents 
above  the  bank,  which  being  done  he  asked 
Gonfaglia  the  time,  who  told  him  it  was 
about  a  o*clo(A;  tliat  he  tiien  told  Confaglla 
that  he  would  have  to  leave,  as  he  was  late 
for  supper,  and  did  leave;  that  when  he  left 
be  was  pretty  full,  and  forgot  his  coat;  that 
tlie  last  be  saw  of  Oonfaglla  he  was  standing 
where  the  sack  of  flour  had  been  placed.  He 
farther  testified  that,  while  he  was  pretty 
full,  he  had  sense  enough  to  go  home*  and 
knew  what  he  was  doing  all  the  time;  that 
Conteglla  waa  pretty  full  alsa  Ba  stated 
that  he  had  no  tronble  or  dispute  with  Oon- 
faglla, at  the  landing  or  elsewhere,  and  deoled 
makl^  the  statement  testified  to  by  Mrs. 
Isle.  As  to  the  knife  fonnd  near  the  body, 
he  denied  that  it  was  his,  alUwugh  admitting 
he  had  owned  one  dmllar  to  it,  which,  how- 
ever, he  said  he  had  lost  some  two  months 
previously.  At  the  trial  bis  testimony  was 
of  a  similar  character,  exo^t  fliat  the  direct 
Inquiry  waa  made  of  him  (which  was  not 
mode  at  the  inquest}  whether  he  had  killed 
Gonfoglla  or  not  To  this  be  answered  that 
be  could  not  tell;  he  could  not  tell  whether 
he  had  fought  with  him  or  not;  he  was  so 
drunk. 

The  principal  point  made  on  this  appeal  is 
that  the  evidence  did  not  warrant  the  Jury  In 
returning  a  verdict  against  def  aidant  of  mur- 
der in  the  first  d^rree;  It  being  Insisted  that 
the  evidaice  falls  to  show  tlie  ^stence  of  that 
deliberate  purpose  to  take  the  life  of  Confag- 
lla, proof  of  which  was  essential  in  order  to 
constitute  murdor  of  that  degree.  Counsel  for 
appellant  enters  Into  no  discussion  of  this 
point  in  his  brief,  nor  does  he  Indicate  In 
what  particulars  or  why  the  evldoice  la  In- 


sufficient to  sustain  the  vordlci  He  simply 
summarizes  the  evidence,  and  declares  that 
it  does  not  tend  to  prove  deliberate  and  pre- 
meditated killing.  As  we  take  It,  from  the 
manner  in  which  he  states  the  evidence,  he 
assumes  that  It  was  necessary  that  there 
should  have  been  express  evidence  of  a  de- 
liberate purpose  to  kill  in  order  to  warrant 
the  verdict  as  returned.  But  this  was  not 
necessary.  It  could  be  Inferred  from  proof 
of  sach  facta  and  clrcn  in  stances  in  the  case 
as  would  reasonably  warrant  an  Infermce 
of  Its  olBtence.  The  defendant  did  not 
deny  that  he  killed  Confaglla.  He  claimed 
on  the  trial  that  he  was  so  Intoxicated  as  to 
know  nothing  about  the  klliing.  Under  this 
claim  the  court  properly  and  clearly  Instme^ 
ed  the  jury,  pursuant  to  section  22  of  the  Pe- 
nal Code,  upon  the  matter  of  IntfSlcaticm  aa 
bearing  upon  the  degree  of  crime  with  which 
he  was  chained.  No  exceptl<m  Is  Wkea  to 
the  fullness  or  fairness  of  the  instructions  la 
that  respect,  and  tiie  Jury  from  their  verdict 
found,  as  they  had  a  right  to  do  undor  ttie 
evidaice,  iBgainst  the  defendant's  claim  of 
intoxication  as  affecting  the  Intent  vrlth 
whldi  the  killing  was  done.  The  Jury,  havli^ 
tound  that  the  only  extenuating  circnmstence 
which  he  Interposed  had  no  existence  in  fact, 
and  no  claim  of  any  tircumstances  of 
mitigation,  Justification,  or  excuse  fw  the 
killing  being  advanced,  had  a  right  to  Infer 
from  the  character  of  the  weapon  used,  the 
nature  of  the  wound  inflicted,  and  the  acte 
and  conduct  of  the  accused,  the  existence  of 
a  deliberate  purpose  on  his  part  to  kill  tiie  de- 
ceased when  the  fatal  blow  was  stm^  and, 
so  Inferring,  were  warranted  In  returning 
a  verdict  therefrom  for  murder  In  the  first 
degree.  This  is  the  general.  It  may  be  said 
the  universal,  rule.  If  a  diCFerent  one  pre- 
vailed, secret  murders  could  rarely  be  pnn- 
lihed  by  the  Infliction  of  the  highest  penalty. 
It  Is  exclusively  the  province  of  a  Jury  to  de- 
termine the  degree  of  crime  when  there  is 
any  evidence  in  t^e  case  which  will  support 
the  determination.  We  are  satisfied  that  in 
the  case  at  bar  there  was  sufficient  evidence 
to  warrant  the  Jury,  within  the  rule  we  have 
stated,  In  Inf^rlng  tiie  existmce  of  a  deliber- 
ate intent  to  kill.  They  so  fonnd  and  award- 
ed the  bluest  penalty,  and  their  finding  was 
approved  by  the  trial  Judge  on  the  motion 
for  a  new  trial.  This  Is  conclusive  upon  the 
subject  and  vpon  us,  as  we  can  only  dlstnrh 
a  finding  when  we  can  say,  as  matter  of  law, 
that  there  was  no  evidence  to  support  It 

It  is  InalBted  that  the  court  erred  in  admit- 
ting In  evidence  certain  photographs.  Thesft 
photographs  were  used  simply  as  diagrams 
of  the  locality  of  the  homicide,  and  as  show- 
ing the  condition  ot  things  in  the  vicinity 
where  the  body  of  deceased  was  fotmd.  Tbey 
disclosed  upon  tfa^  face  the  presence  of  cer- 
tain objecte  placed  on  the  ground  by  one  of 
the  witnesses  at  the  time  the  photographs 
were  being  token  (who  testified  that  they 
were  correctly  placed  bty  to  indicate 
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wliere  the  body  ■  of  deceased,  the  knife,  the 
hat,  and  the  coat  of  defendant,  and  the  hat 
of  deceased  were  located  when  the  scene  of 
tlie  homicide  was  first  visited  by  him.  It  Is 
urged  that  the  presence  of  these  indlcatire 
objects  In  the  photograph  was  merely  hearsay 
evidence,  and  for  that  reason  the  photographs 
were  inadmissible.  An  objection  similar  to 
this,  with  reference  to  the  admission  of  pho- 
tographs marked  to  indicate  the  locality  of 
certain  objects,  was  presented  for  consider- 
ation in  People  v.  Crandall,  125  Cal.  133,  57 
Pac.  785,  is  fully  discussed  there,  and  it  was 
held  that  the  objection  was  untenable. 

Appellant  lastly  contends  against  the  ac> 
curacy  of  certain  Instructions  given  by  the 
court  to  the  Jury.  No  useful  purpose  could 
possibly  be  subserved  by  quoting  and  discuss- 
ing them.  They  are  instructions  on  "intent," 
"motive,"  and  "reasonable  doubt,"  given  In 
the  language  common,  and  nsual  to  instruc- 
tions on  these  snbjects,  and  correctly  state 
the  law. 

Finding  no  error  in  tiie  recwd,  the  judg- 
ment and  order  denying  the  motion  for  new 
trial  are  affirmed. 

We  concur:  McFABI*AND,  X;  SHAW,  J.; 
VAN  DIKE,  J.;  HBNSHAW,  J.;  AMGBL- 
LOTTI,  J. 

BEATTY,  O.  J.  I  dissent.  There  was,  In 
my  opinion,  no  evidence  adduced  at  the  trial 
to  warrant  a  verdict  of  murder  of  the  first 
degree.  Bare  proof  of  an  unlawful  killing 
does,  it  is  true,  establish  prima  facie  a  case 
of  murder,  but  only  murder  In  the  second  de- 
gree. It  casts  upon  the  defendant  the  burden 
of  proving  that  the  killing  was  justifiable  or 
excusable,  or  attended  by  circumstances  of 
mitigation  which  will  reduce  the  ofTense  to 
the  grade  of  manslaughter;  but  It  leaves  with 
the  people,  If  they  demand  a  verdict  of  mur- 
der of  the  first  degree,  the  burden  of  proving, 
beyond  a  reasonable  doubt,  some  facts  or 
circumstances  from  whicb  it  may  be  rational- 
ly inferred  that  there  was,  on  the  part  of  the 
defendant,  a  deliberate  purpose  to  take  the 
life  of  the  deceased.  This  proposition  has 
been  established  by  more  than  one  decision 
of  this  court  In  People  v.  Knapp,  71  Cal. 
6, 11  Pac.  795,  It  is  said:  "And  unless  the  ex- 
press malice  is  affirmatively  proved,  a  de- 
fendant cannot  be  convicted  of  murder  of  the 
first  degree,  even  though  his  commission  of 
the  homicide  is  proved,  and  there  is  no  evi- 
dence that  It  Is  manslaughter,  or  that  the 
killing  was  Justifiable  or  excusable;  but  In 
such  case,  the  verdict  should  be  guilty  of 
murder  of  the  second  degree."  Other  de- 
cisions giving  the  same  construction  to  our 
statute,  dividing  murder  into  two  degrees 
and  defining  Hielr  elements,  might  be  cited, 
bat  a  farther  citation  Is  unnecessary— the 
statute  itself  being  very  plain  to  tliat  effect 
What;  tben,  is  that  express  malice  which  (ex- 
cept where  the  killing  la  perpetrated  in  the 
commission  or  attempt  to  commit  certain 


enumerated  felonies)  must  be  afilrmatively 
proved  in  order  to  warrant  a  verdict  of  mur- 
der in  the  first  d^ee?  The  statute  defines 
it:  "Malice  Is  express  where  there  la  mani- 
fested a  deliberate  Intention  unlawfully  to 
take  away  the  life  of  a  fellow  creature." 
Pen.  Code,  f  188. 

In  my  opinion  there  Is  absolutely  no  evi- 
dence in  this  record  from  which  It  can  be 
rationally  Inferred  that  there  was  any  dellbo- 
ate  Intention  on  the  part  of  the  defendant  to 
take  the  life  of  Confaglla.  There  was  no  mo- 
tive of  revenge,  <^  robbery,  or  of  any  BOttf 
proved  or  suggested,  but  simply  the  bare  fact 
that  he  stabbed  him  with  the  hnntlng  knife 
which  he  haUtnally  carried.  The  evidence 
Introduced  by  the  prosecDtlrai  showed  that  the 
two  were  frloida  prior  to  tbB  fcUUng,  toat 
they  went  to  town  tt^ether  to  bay  prorldoiu, 
and  that  Confaglla  bought  a  quart  and  a  half 
of  whisky,  which  he  and  the  defendant  drank 
on  their  way  back  to  the  boat  landinit  It 
does  not  appear  Iff  any  direct  statemoit  In 
the  record  that  the  defendant  Is  an  Indian, 
but  indirectly  it  does.  We  know  tbat^  ex- 
c^t  by  a  violatlm  of  the  law,  Indiana  cannot 
obtain  alcoholic  beverages,  and  yre  know  that 
the  law  which  makes  It  a  crime  to  sell  whisky 
to  an  Indian  la  justified  by  the  tact  that  in- 
toxlcatlon  renders  them  in  a  pecaliar  d^ee 
Irresponsible  and  reckless.  eridrace  In 
tbls  case  shows  that  this  defendant  waa 
drunk,  but  entirely  friendly  up  to  the  time  he 
and  Confaglla  rea<died  the  boat  landing;  that 
the  contaits  of  the  boat  wwe  placed  upon  the 
hl^  bank  of  the  river,  and  then  that  a  strug- 
gle ensued  on  the  brink  of  the  stream  where 
the  knife  was  found;  that  tbe  fatal  wound 
was  Inflicted  there;  that  the  defoidant  went 
away,  leaving  hia  hat,  coat,  and  knife  be- 
hind him.  This  Is  all  that  the  evidence  ahowa. 
It  proves  a  killing  with  that  malice  only 
whldi  is  implied  in  tbe  absence  of  evidence 
of  provocation.  Evidence  of  ei^nress  malice 
ts  wholly  wanting,  and,  If  ao,  it  la  not  mur- 
do-  in  tiie  flrst  degree. 


itt  Csl.  w 

^AIDWBLL  T.  GRAND  LODOB  OF  UNITBD 
WORKMEN  OF  CALIFORNIA. 
(S.  F.  3,617.) 
(Supreme  Court  of  OaHfomia.  Nov.  10^  1905.) 

1.  Inburaitce — ^MrrruAL  BENKnr— Who  Mat 
Be  Beneftcubt. 

Where  insured  In  a  beneficiary  certificate 
told  a  woman  that,  if  she  would  marry  a  cer- 
tain man,  insured  would  take  care  of  her  while 
he  lived,  and  she  did  so,  and  he  furnished  a 
house  for  ber,  gave  her  money,  and  paid  her 
bills,  but  her  husband  when  he  worked  earned 
$2  a  day,  she  was  not  "dependent"  upon  Insured, 
within  the  meaning  of  a  by-law  of  the  order 
providing  that  a  beneficiary  should  be  some  per- 
son dependent  upon  insured. 

2.  Same— -TmaivATHnr  or  Ihsubabub  Iittdi- 

KST. 

A  defdgnatlon  of  a  beneficiary,  valid  in  Ita 
Inception,  remains  so,  although  tlw  Insurable 
Interest  or  relati<mship  of  the  beneficiary  has 
ceased,  onkn  otherwlss  atipalated  In  the  eon- 
tracti 
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8.  Saice — ^BT'Laws — Subsequent  Pbotisioits, 
Where,  on  joining  a  beneficial  asaociation, 
a  member  aereed  to  abide  by  and  conform  to  the 
t^-laira  in  force  or  subsegnenti;  to  be  adopted, 
all  subsequent  rules,  regulations,  and  by-laws, 
not  in  themselTes  unreasonable  or  aminst  ex- 
press law  or  public  poli<7,  goTerned  all  the 
rights  of  the  member. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Gent  Dig.  Insurance,  $  185S.J 

4.  SaUE — RKASOTHiStX  Pbovisioits. 

A  by-law  of  a  beneficial  association,  pro- 
viding that  a  beneficiary  must  be  a  member  of 
a  member's  family  or  related  to  him  by  blood 
or  dependent  upon  him,  is  reasonable  and 
valid. 

[Ed.  Note. — For  cases  in  point,  see  voL  28^ 
Gent  Dig.  Insurance,  S  1035.] 

&  Same — ^AmiCATiON — Warbantt. 

Where  a  by-law  of  a  beneficial  association 
required  a  beneficiary  to  be  a  member  of  a  mem- 
btfr's  family,  related  by  blood,  or  dependent 
upon  the  member,  a  statement  of  a  member  that 
the  beneficiary  named  by  him  was  dependent 
upon  him  amounted  to  a  warranty. 

[Ed.  Note. — For  cases  in  point,  see  voL  28, 
Cent  Dig.  InsuraDce,  |  1861.] 

Department  2.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  C.  B. 
Hebbard,  Judge. 

Action  by  Cbrlsttna  Caldwell  against  the 
Grand  Lodge  of  the  United  Workmen  of  Cal- 
ifornia. From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.  Reversed. 

William  H.  Jordan  and  Davis  S.  Hirshtterg, 
fbr  appellant  Biordan  &  Lande,  lOr  re- 
spondent 

HENSHAW,  J.  The  defendant  la  a  fra- 
ternal and  beneficial  association.  Plaintiff 
brought  ber  action  to  recover  from  the  de- 
fradant  the  sum  of  $2,000  which  she  claims 
under  the  terms  of  a  beneficiary  certificate 
issued  by  defendant  to  Oliver  H.  Baker,  who 
in  his  lifetime  was  a  member  of  the  order. 
Baker  Joined  the  order  in  1870  and,  tn  his 
application  for  a  beneficiary  certificate,  de- 
clared as  follows:  "I  do  hereby  agree  that 
compliance  on  my  part  with  all  laws,  regula- 
tions and  requirements  which  are  or  may  be 
enacted  by  said  order,  Is  the  express  coudl- 
tlon  upon  which  I  am  to  be  entitled  to  par- 
ticipate In  the  l>eneflclary  fund  and  have 
and  enjoy  all  the  other  benefits  and  prlvl- 
l^ea  of  said  order."  When  Baker  joined 
the  order  the  by-laws  provided  tliat  certifi- 
cates might  be  made  payable  "to  any  person 
or  persons  selected  by  the  member."  In 
1889  Baker's  certificate  was  payable  to  the 
Humboldt  Savings  &  Loan  Society  as  trustee 
of  his  estate.  While  this  certificate  was  so 
outstanding,  the  order  In  1893  amended 
Its  laws  so  as  to  read:  "Each  member  shall 
designate  the  person  or  persons  to  whom  the 
beneficiary  fund  dne  on  his  death  shall  be 
paid,  who  shall  in  every  Instance  be  one  or 
more  members  of  his  family,  or  some  one 
related  to  him  by  blood,  or  who  shall  be  de- 
pendent upon  him."  In  1898,  while  this  by- 
law was  in  force,  Baker  revoked  his  nominee, 
the  Humboldt  Savings  &  Loan  Society,  and 
directed  paymoit  of  the  certificate  to  be 


BEFORTEB.  (CaL 

made  "to  Hra.  Howard  W.  Caldwell,  being 
no  relation  to  myself,  of  9  Langttm  Street, 
San  lYanciBoo,  being  dependent  upon  taB." 
After  Baker^  deatli  Mrs.  Galdwell  made 
demand  for  the  payment  of  the  cortlfieate, 
wbid)  was  refused  upon  the  ground  that  she 
was  not  one  of  the  persons  contemplated  by 
the  above-quoted  by-law  In  whose  favor  a 
1^1  certificate  could  issue.  tTpon  this  con- 
troverted proposition  the  trial  was  had,  re- 
sulting in  a  judgment  in  favor  of  the  plain- 
tiff, and  the  defendant  appeals. 

Respondent  meets  the  am>eal  with  the 
preliminary  objection  tiiat  the  specifications 
of  the  particulars  wherein  the  evidence  Is 
alleged  to  be  ImBufiScient  are  objectionable; 
but  we  thlnfc  the  speclflcaUons  fairly  com- 
ply with  the  requiremoits  of  section  (IBI9  of 
the  Code  of  Civil  Procedure.  The  court 
found  that  the  plaintiff  was  a  person  depend- 
ent upon  Baker  within  the  meaning  of  the 
provision  of  the  by-law  above  quoted.  The 
facts  as  to  such  dependence  are,  in  brief,  as 
follows:  Plaintiff  was  In  no  way  related  to 
the  deceased.  Baker.  The  deceased,  Baker, 
had  proposed  marriage  to  her  and  she  liad 
refused  him,  saying  that  she  did  not  love 
him  and  would  not  marry  a  man  for  his 
money ;  that  she  cared  for  Caldwell,  but  that 
he  could  not  afford  to  marry  her.  Baker  told 
her  to  get  married,  and  she  did.  He  fur- 
nished a  house  for  her  and  lived  there  with 
her  husband  and  herself,  gave  her  mon^, 
paid  doctors*  bills,  and  showed  himself  in 
many  ways  most  generous  to  her  and  her 
husband.  Upon  the  other  hand,  Mrs.  Cald- 
well had  a  husband  who  earned,  when  he 
worked,  $2  a  day,  and  it  Is  not  pretended 
that  she  had  the  slightest  l^al  claim  what- 
soever upon  Baker.  It  Is  not  pretended  that 
she  had  the  slightest  moral  claim  upon  him. 
unless  it  came  from  tiie  fact  that  he  toid 
her  to  go  ahead  and  get  married  and  that 
he  would  take  care  of  her  while  he  lived; 
but,  as  Baker's  promise  was  only  to  take 
care  of  her  while  he  lived,  and  as  be  appears 
to  have  handsomely  fulfilled  that  promise, 
this  moral  obligation  certainly  ended  with 
his  death.  The  question  is  whether  this 
state  of  facts  constitutes  the  plaintiff  a  de- 
pendent person  within  the  meaning  of  the 
word  as  used  in  the  by-laws  of  the  ordex. 
Unquestionably  it  dora  not  The  dependence 
which  Is  there  meant  is  a  dependence  resting 
upon  some  moral,  legal,  or  equitable  ground, 
not  a  dependence  which  Is  only  a  matter  of 
favor,  which  is  founded  upon  the  mere  whim 
or  caprice  of  the  member,  and  which  may  be 
cast  aside  by  him  without  violating  any  legal 
or  moral  obligation.  Accepting  the  some- 
what strange  story  told  by  the  plaintiff  at 
its  face  value,  she  was  married  and  had  a 
husband  capable  of  supporting  ber,  and  ac- 
cepted presents  of  money,  clothes,  and  the 
like  from  Baker,  who  lived  in  her  house- 
hold, and  paid  her  board,  without  the  slight- 
est legal  or  moral  obligation  upon  bis  part 
to  continue  so  to  do  for  one  day  longer  tlwn 
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fmlted  hlB  whim.  MoreoTer,  na  has  been 
pointed  ont,  the  moral  obligation  to  do  any- 
thing for  her  ceaned,  by  the  very  terms  of 
her  teAtiniony,  with  hia  death.  As  Is  said 
In  McCarthy  t.  New  England  Order  of  Pro- 
tection, 153  MaRS.  314,  26  N.  E.  80a  11  L.  R. 
A.  144.  25  Am.  St.  Rep.  037:  "Trivial,  casual, 
or  perhaps  wholly  charitable  aaslstance 
would  not  crmte  the  relationship  of  dejiend- 
ency  within  the  meaning  of  the  by-laws. 
Something  more  is  undoubtedly  required. 
The  beneficiary  must  be  dependent  upon  the 
mottber  in  a  matwlal  d^ree  for  support 
or  maintenance,  or  assistance,  and  the  obM- 
gatlon  on  the  part  of  the  member  to  furnish 
It  must,  It  would  seem,  rest  upon  some  moral 
w  legal  or  equitable  ground,  and  not  upon 
the  purely  TOluntary  or  charitable  impulse 
or  dispwltion  of  the  member."  Such  Is  the 
accepted  rale,  and  It  cannot  be  disputed  that. 
In  considering  the  charitable  and  benevolent 
nature  of  these  associations.  It  Is  tbe  Just 
rule.  Supreme  Lodge  K.  of  H.  v.  Oeters  (Va.) 
29  S.  E.  323:  Ballon  v.  Glle,  50  Wis.  «19,  7 
N.  W.  5«1 ;  Alexancler  v.  Parker,  144  III.  365, 
33  N.  E.  183,  IJ)  L.  R.  A.  187:  American 
Legion  of  Honor  v.  Perry,  140  Mass.  580,  5 
N.  E.  634 ;  Hellenberg  v.  B'nal  B'rith,  94  N. 
T.  580;  Glllam  v.  Dale  (Kan.)  76  Pac.  861; 
NlblQck  on  Benevolent  Societies,  §  195 ;  Bacon 
on  Benefit  Societies  <2d  Ed.)  S  261. 

It  is,  however,  contended  that,  as  Baker 
became  a  member  of  the  order  at  a  time  when 
its  by-laws  permitted  him  to  have  tbe  certifi- 
cate issued  in  favor  of  any  person,  a  subse- 
quent change  in  the  by-laws  limiting  the 
classes  of  persons  to  whom  such  certificate 
could  be  issued  was  an  Impairment  of  his 
contract,  and  thereby  void  as  to  him  and  as 
to  the  certificate  actually  Issued  In  favor  of 
this  plaintiff.  It  Is  unquestionably  true  that, 
in  a  policy  of  life  Insurance,  a  designation  of 
a  beneficiary  valid  In  its  inception  remains  so. 
although  the  Insurable  Interest  or  relationship 
of  the  beneficiary  has  ceased,  unless  other- 
wise stipulated  In  the  contract.  Courtols  v. 
Grand  Ixxlge,  135  Cal.  r>r)7.  67  Pac.  070,  87 
Am.  St.  Rep.  137;  Wist  v.  Grand  Lodge  (Or.) 
29  Pac.  610.  29  Am.  St.  Rep.  003.  But  such 
Is  not  the  proposition  here  presented.  This 
principle  would  have  been  applicable,  if  re- 
fusal had  been  made  by  the  order  after  the 
passage  of  its  amended  by-law  to  pay  the 
certificate  in  favor  of  tbe  Humboldt  Savings 
Sc  Loan  Society,  which  was  a  valid  certifi- 
cate to  that  Institution  at  the  time  of  Its 
Issuance.  In  this  case  Baker  surrendered 
that  certificate,  and  while  the  amended  by- 
law was  In  force  caused  a  new  certtfloate  to 
be  Issued  to  a  person  who,  under  the  by-law, 
was  not  entitled  to  It.  Baker  had  not  been 
compelled  to  designate  a  new  beneficiary, 
but,  having  voluntarily  undertaken  so  to  do, 
could  he,  or  could  he  not,  designate  a  benefi- 
ciary not  contemplated  by  the  by-law  then 
In  force?  We  entertain  no  doubt  that  this 
he  could  not  do.  Baker  Joined  the  order, 
asrcelng  specifically  to  abide  by  and  conform 


to  the  t^-laws  In  force  or  subsequently  to 
be  adopted.  His  compliance  with  such  laws 
ns  were  then  in  force,  or  might  thereafter 
be  enacted,  was  by  his  express  agreement 
made  a  condition  by  -which  he^  was  entitled 
to  participate  in  the  beneficiary  fund  of  tbe 
order;  and,  where  the  contract  between  the 
member  and  the  order  la  as  here  disclosed. 
It  l8  never  to  be  disputed  ttiat  all  subsequent 
rules,  regulations,  and  by-laws,  not  in  them- 
aelvcB  tmreasonable,  against  express  law  or 
public  poll(7,  enter  into  and  govern  all  of 
his  rights  and  relationship  with  the  associa- 
tion. Wist  T.  Orand  Lodge,  22  Or.  271,  29 
Pac.  610,  29  Am.  8t  Rep.  603 ;  Masonic  Ben. 
Association  v.  Serverson  (Conn.)  43  Atl.  192. 
The  amended  by-law  in  question  was  certain- 
ly a  reasonable  one,  and  after  It  went  Into 
force  Baker  had  no  right  to  name  a  benefi- 
ciary belonging  to  any  other  than  one  of  the 
classes  therein  designated.  Upon  the  other 
band,  he  did  declare  that  plaintiff  came  with- 
in the  class  of  dependent  persons,  and  the 
order  was  Justified  In  Issuing  the  certificate 
upon  this  declaration.  It  was  a  statement 
upon  the  truth  of  which  tbe  validity  of  tbe 
contract  depended.  It  amounted  to  a  war- 
ranty. HoKlns  V,  Supreme  OouncII,  76  Cal. 
112,  18  Pac.  125,  9  Am.  St.  Rep.  173. 

But,  as  It  appears  from  what  already  has 
been  said  that  plaintiff  did  not  belong  to 
the  designated  class,  and  that  she  was  not, 
within  tbe  meaning  of  the  word  as  employed 
In  the  by-law.  a  dependent  person,  the  Judg- 
ment appealed  from  mnat  be  reversed,  and  it 
is  ordered  accordingly. 

We  concur:  McPARLAND,  J.;  LORI- 
OAN,  J. 


HUBBARD  V.  MULLIGAN. 
(Supreme  Court  of  Colorado.  Oct  2,  1905.) 

1.  MonTOAoes— IVRUKTTiOsnBB— CoNBimsunan 

— KvinENCE. 

Kvidence  in  a  suit  to  foreclose  a  mortsage 
examined,  and  held  to  nhow  thnt  tbe  <;onsl(lera- 
tion  for  the  mortcnfte  had  boen  advBn(>ed  by 
tbe  mortgagee  as  recited  In  the  mortRaxe.  and 
not  by  a  firm  composed  of  the  mortgagor  and 
mortKaecf^i  and  the  mortgagee  was  entitled  to 
enforce  the  mortgage. 

2.  Evidence  —  OrmioNS  —  Existence  or 
Faktnbbship. 

On  the  iHsae  of  the  existence  of  a  partner- 
ship as  between  alleged  partners,  an  alleged 
partner,  when  testifying,  can  only  state  the 
facts  from  which  the  law  determines  the  Issue, 
and  a  statement  by  him  that  he  was  a  partner 
is  not  competent  evidence. 

3.  MoBTGAOEs — Release. 

A  mortgage  to  pay  for  improvements  on 
public  land  was  executed  by  the  locator  thereon. 
On  tbe  same  Hay  the  mortgagee  hr  bill  of  sale 
transferred  to  the  mortgagor  an  undivided  half 
interest  in  the  personal  property  employed  In  a 
live  stock  and  ranch  business,  and  thereafter  a 
partnership  In  such  buaineM  existed  between 
them.  Subsequently  tbe  partnership  was  dis- 
solved, and  a  mutual  release,  operating  on  all 
partnership  matters,  was  executed.  Held,  that 
the  release  did  not  discharge  the  obligation 
created  by  the  mortgage. 
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Appeal  from  District  Court;  Arapahoe 
County;  George  W.  Allen,  Judge. 

Action  by  John  M.  Hubbard  agRinst  Thom- 
as Mulligan.  From  a  Judgment  for  defend- 
ant, plaintiff  appealB,  On  rehearing.  Be- 
versed. 

TVellB  &  Taylor,  R.  T,  McNeal,  Wolcott, 
Talle  &  Watterman,  and  W.  W.  Freed,  for 
appellant  F.  J.  Mott  and  B.  D.  Thompson, 
for  appellee. 

GTTNTBBt  J.  This  v&b  an  action  to  fore- 
doBe  an  Ingtrument,  in  effect  a  mortgage^ 
running  from  appellee  to  appellant  This 
instrument  recited  that  appellee  had  filed 
upon  cwtaln  land  under  the  pre-emption  laws 
of  the  United  States,  that  appellant  had  ad- 
rauced  to  him  $2,000.  for  the  improvement 
thereof,  and  that  the  funds  bad  been  so  ex- 
pended, and  to  amslderatbn  of  such  advance- 
ment provided  that  in  tiie  event  appellee 
should  acquire  title  under  such  filing,  sold 
sum,  with  interest  should  become  a  iien  on 
said  land,  and  within  a  prescribed  time  should 
be  paid  to  appellant,  and,  in  default  of  pay- 
ment, for  a  foredosnrft  Appellee  acquired 
title  under  the  Sltog.  There  was  default  In 
the  stipulated  payment^  and  hence  this  actUuL 
Several  defenses  were  interposed,  which  by 
Hubbard  ▼.  Mulligan,  18  Oolou  App.  U6,  67 
Fac,  738,  were  limited  to  one — want  of  con- 
sideration fbr  the  mortgage.  The  case  was 
tried  below  on  this  Issue,  with  a  finding  anA 
Judflsnent  for  appellee.  Appellant  says  there 
was.  no  evidence  to  sustain  this  finding,  and 
asks  a  reversal,  with  instructions  to  enter 
Judgm^t  as  prayed  In  the  complaint 

The  mortgage  recited  that  the  ccoeldera- 
tion  therefor  had  been  advanced  by  appellant 
The  trial  court  proceeded.  <m  the  theory  that 
pi-oof  that  the  recited  consideration  was  not 
provided  by  appellant  was  proof  tiiat  the 
mortgage  was  without  consideration.  The 
contention  of  appellant  was  that  the  consid^ 
ation  had  been  provided  him,  and  that  of 
appellee  that  it  bad  been  furnished  by  the 
firm  of  Hubbard  &  Mulligan,  composed  of 
appellant  and  lyipelleb  The  contention  of 
appellee  was  that  in  1882  he  and  appellant 
had  formed  a  partnership  in  the  livery  busi- 
ness; that  this  continued  until  the  fall  of 
1885,  when  It  was  sold  and  the  proceeds  In- 
vested in  establishing  a  live  Btock  business 
on  the  land  covered  by  the  mortgage,  which 
live  stock  business  was  owned  by  appellant 
and  himself  as  partners;  that  by  such  firm 
the  advancements  recited  In  the  mortgage 
were  made.  Appellant  denied  the  existence 
of  such  partnership  at  any  time  prior  to  the 
giving  of  the  mortgage  In  suit  and  contend- 
ed that  he  iadlTldually  had  provided  the  con- 
sideration in  question.  The  court  evidently 
fotind  on  this  Issue  ft>r  appellee,  and  for 
such  reason  held  the  mortgage  to  he  with* 
out  consida*ation. 

We  do  not  concede  that  proof  tliat  the 
advances  recited  In  the  mortgage  were  made 
by  Hubbard  Sc  Mulligan  would  show  it  with- 


ont  consideration;  but  it  Is  unnecessary  to 
discuss  this  question,  because,  in  our  opinion* 
the  evidence,  without  substantial  conflict, 
shows  that  the  consideration  so  recited  was 
provided  by  appellant  and  not  by  the  firm 
of  Hubbard  &  Mulligan.  Appellee's  conten- 
tion, that  the  consideration  was  provided  by 
this  firm,  depended  upon  his  showli^  a  part' 
uership  between  Hubbard  and  Mulligan  la 
the  livery  business  from  1882  to  1886,  and  In 
the  live  stock  business  from  1885.  or  the 
spring  of  1886.  to  October,  1887.  The  facts 
pertinent  to  the  alleged  partnership  were: 
In  1882  appellant  purchased  a  livery  busi- 
ness. Tbls  was  effected  by  appellant  giving 
his  personal  notes  for  the  purchase  price, 
about  $17,500.  Appellee  was  at  no  time  liable 
on  these  notes,  ami  at  no  time  did  be  as  a 
partner  provide  any  part  of  said  purcfaaw 
price.  Appellant  after  the  foreclosure  con- 
tinued to  run  the  livery  stable^  and  g^ve 
appellee  employmtfat  therein  aa  fiirenum. 
The  business  was  omducted  In  tbe  name  of 
appellant  No  partnetsh^  acconnt  was  kept 
with  appellee,  and  be  at  no  time  participated 
in  the  profits  as  a  i»artner.  In  1886  appel- 
lant sold  the  business  for  f 20,000,  and  antfo- 
priated  the  same  to  his  own  use,  without 
objection  from  appellee.  In  the  spring  of 
1886  appellant  established  a  Uve  stodc  ranch 
on  the  land  covovd  by  the  mortgage.  Ap- 
pellee was  here  In  diarge  as  manager,  but 
was  not  Interarted  In  the  business  as  a  part 
ner  until  after  October  17,  18S7;  that  li, 
until  after  the  giving  of  the  mortgage  in  suit 
when  he  became  a  partner  therein  by  egress 
contract  Appellee,  as  a  witness  stated  that 
be  was  appellant's  partner  commencing  with 
tbe  year  1882;  but  such  testimony,  without 
more^  proved  nothing.  He  was  competent 
only  to  state  the  facts,  and  from  tiiese  the 
law  would  determine  the  existence  of  a  part- 
nership. There  was  no  evidence  of  an  ex- 
press agreement  creating  such  jnrtnersblp, 
or  of  any  fact  from  which  tbe  same  would 
be  implied.  We  think  the  evidence,  without 
substantial  confilct  shows  the  consideration 
recited  in  the  mortgage,  and  that  the  finding 
of  the  court  that  the  same  was  without  con- 
sideration had  no  evidence  to  support  it. 

In  October,  1887,  upon  the  same  day  as  that 
upon  which  tbe  mortgage  was  given,  appel- 
lant by  bill  of  sale  transferred  to  appellee 
an  undivided  one-half  interest  In  tbe  personal 
property  employed  in  the  live  stot^  and 
ranch  business,  and  thereafter,  until  March. 
1SS9,  a  partnership  in  such  business  existed 
between  appellant  and  appellee.  In  March, 
1889,  the  association  thus  established  was  dli^ 
solved  and  a  mutual  release  executed,  oper- 
ating on  all  partnership  matters.  This  re- 
lease was  offered  in  evidence  to  show  a  dis- 
charge of  the  obligation  created  by  the  mort- 
gage sued  on.  It  was  properly  rejected,  be- 
cause manifestly  the  individual  liability  cre- 
ated by  this  morl^ftge  was  not  wltbin  the 
terms  of  this  release. 

This  action  was  instituted  in  1803^  baa 
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b«en  tried  twice  below,  and  this  ia  its  tblrd 
coDslderatlon  by  an  appellate  tribunal.  No 
defense  baa  been  shown  to  the  mortgage  sued 
on,  none  can  be,  and  the  lltlsratlnn  should  end 
The  cause  will  be  reTereed  with  instructions 
to  the  lower  court  to  enter  Judgment  for  ajy 
pellant  (plalntUT)  as  prayed  'n  the  complaint 
Judgment  reversed. 

GABBERT,  C.  J.»  and  MAXWELL^  J., 
concur. 


SOtJTHWORTH  t.  PBRRINQ. 
(Sapreme  Court  of  Kansas.  Nor.  11,  1905.) 
Petition  for  rehearing.  Denied. 
For  former  opinion,  see  81  Pac.  481. 

MASON,  J.  In  a  motion  for  a  rehearing 
the  defendant  In  error  very  forcibly  urges 
a  reconsideration  of  the  decision  In  tbls  case, 
contending  that  the  conclueion  reached  by 
the  court  Is  not  only  against  the  weight  of 
authority,  but  Is  supported  by  but  one  case, 
that  of  Sharp  v.  Cheatham,  88  Mo.  498,  57 
Am.  Rep.  433.  The  motion  includes  a  review 
of  the  cases  cited  in  that  part  of  the  edi- 
torial note  from  volume  89  of  the  American 
State  Reports,  at  page  941,  which  la  quoted 
In  the  foregoing  opinion.  In  the  course  of 
this  review  it  is  pointed  out  that  some  of 
these  cases  do  not  at  all  sustain  the  propo- 
sition in  support  of  which  they  are  cited; 
that  others,  those  from  New  York  and  Illinois, 
are  against  the  law  as  It  is  now  established  in 
those  states ;  that  others,  those  from  Pennsyl- 
vania and  Iowa,  are  controlled  by  special 
statutes;  that  others  originate  in  contracts 
containing  express  provisions  that  their  cove- 
nants run  with  the  land;  that  one  of  tbem, 
an  Ohio  case,  is  based  In  part  upon  New 
Ywk  decisions  which  have  since  been  oret- 
ruled.  The  note  in  question  was  quoted 
chiefly  for  Its  clear  statement  of  the  argu- 
ment in  fiLTor  of  what  may  be  called  the 
cross-easement  theory.  In  this  view  it  is 
unaffected  by  the  considerations  just  noted, 
but  80  far  as  it  purports  to  exhibit  the  law 
as  settled  by  adjudication  its  force  is  to 
some  extent  diminished  by  them.  It  must  be 
conceded  also  that  none  of  the  cases,  In  which 
the  right  to  receive  compensation  firom  one 
using  a  party  wall  already  built  Is  held  to 
pass  to  the  grantee  of  the  builder,  arose  up- 
on a  contract  precisely  like  the  one  here  In- 
volved. Nevertheless  the  fact  remains  tliat 
the  weight  of  authority  supports  the  view 
that  party  wall  contracts  may  be  so  drawn 
as  to  have  this  effect,  and  that  In  each  case 
the  question  Is  whether  such  Is  the  Intention 
•f  the  parties,  as  shown  by  the  language  used. 
Uoreover,  there  Is  abundant  authority  for 
the  proposition  that  this  Intuition  may  be  in- 
ferred from  a  inroTlaion  that  the  money  shall 
be  paid  to  the  first  builder  or  his  assigns. 
See  Cook  v.  Paul,  60  L.  R  A.  078,  note,  and 
Piatt  T.  Gggleston,  20  Ohio  St  414.  In  Loyal 
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Mystic  Legion  v.  Jones  (Neb.)  102  N.  W.  621, 
the  use  of  the  word  "grantees"  in  tbls  con- 
nection Is  held  to  be  evidence  of  such  Inten- 
tion, while  tbe  word  "assigns"  Is  said  not 
to  be  BufiBdent  for  that  purpose,  because  it  is 
better  adapted  to  describe  one  who  acquires 
personalty  by  assignment  than  one  who  takes 
realty  by  deed.  It  is  true  that  "grantees" 
is  a  less  equivocal  word  than  "asslgus,"  but 
tbe  latter  Is  held  rather  to  indicate  tbe  suc- 
cessor in  title  to  real  property  than  the 
assignee  of  a  personal  right  In  Bouvier's 
Dictionary,  tit  "Asslfens,"  it  is  said  that  It  Is 
now  seldom  used  except  In  the  phrase,  In 
deeds,  "heirs,  executors  and  assigns." 

In  King  V.  Wight  155  Mass.  444,  29  N. 
E.  644,  it  is  said  :  "It  is  expressly  provided 
that  the  agreement  shall  be  binding  on  them 
[the  parties]  and  their  heirs  and  asslgus 
forever,  meaning  clearly  that  tbe  heirs  and 
assigns  of  each  shall  succeed  with  the  es- 
tate to  the  same  rights  and  liabilities  under 
the  agreement  which  their  predecessor  in 
title  had  or  might  have."  And  in  Adams  v. 
Noble,  120  Mich,  545,  79  N.  W.  810:  "It  la 
insisted  •  •  *  that  a  distinction  is  to  be 
made  between  the  cases  where  the  covenant 
to  reimburse  Is  personal  to  the  party  who 
built  the  wall,  and  those  where  the  covenant 
to  reimburse  is  by  one  party,  his  heirs,  ex- 
ecutors, administrators,  or  assigns,  to  tbe 
other  party,  his  heirs,  executors,  adminis- 
trators, or  assigns,  and  that  this  contract 
belongs  to  the  last-named  class.  It  is  urged 
that,  when  tbls  distinction  is  borne  In 
mind,  the  confilct  between  the  authorities 
Is  more  apparent  than  real.  It  is  dif- 
ficult to  harmonize  all  the  authorltlM.  but 
we  think  tbey  may  fairly  be  divided  In- 
to two  classes — one  class  holding  that  the 
covenant  for  payment  is  personal,  and  does 
not  run  with  the  land,  when  It  is  apparent 
from  the  contract  that  the  payment  should 
be  made  to  the  party  building  the  wall,  and 
there  are  no  words  indicating  that  tbe  right 
to  receive  payment  shall  pass  to  his  assigns ; 
the  second  class  holding  that  the  covenant 
runs  with  the  land,  and  passes  to  the  pur- 
chaser or  assignee,  when  tiie  contract  evinces 
such  Intention,  and  where  the  language  used 
Is  between  the  parties  and  their  assigns,  and 
the  contract  declares  tbe  covenant  shall  be 
perpetual,  and  binding  upon  the  parties  and 
their  heirs  and  assigns."  And  In  Ctmdnitt 
V.  Ross,  102  Ind.  166,  26  N.  B.  198:  "It 
is  apparent  too,  that  it  was  the  intention 
of  the  parties  that  the  covenant  to  pay 
should  run  with  the  land.  Tbe  words 
used  in  that  connection  are  those  usually  and 
aptly  employed  for  the  purpose:  'John 
Hauck  hereby  binds  himself,  his  heirs,  ex- 
ecutors, administrators  and  assigns,  that 
whenever,  after  the  erection  of  said  wall  or 
walls  by  the  party  of  the  second  part  said 
Hauck.  his  heirs,  executors,  administrators 
or  assigns,  shall,  in  any  building  he  or  they 
may  erect'  etc,  *they  will  pay,'  etc.  A  con- 
tinuing cOT^ant  may  exist  iiflthout  the 
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word  'assigns,'  or  'grantees,*  but  wben  these 
or  equivalent  words  are  used,  they  become 
Iiorsuasive  of  the  Intent  of  the  parties." 

The  effect  of  the  concluding  paragi-aph  of 
the  contract,  which  Is  quoted  in  the  opin- 
ion, may  be  lietter  determined  upon  a  con- 
sideration of  the  entire  instrument.  It  reads 
as  follows:  "This  agreement,  made  and  en- 
tered Into  this  22d  day  of  July,  A.  D.  1885, 
by  and  between  G.  W.  C,  Rohrer  and  Maggie 
A.  Rohrer,  his  wife,  and  J.  E.  Bonebrake  and 
Elvira  A.  Bonebrake,  bis  wife,  of  Abilene, 
Kansas,  parties  of  the  first  part,  and  W.  S. 
Ilodge  and  Laura  T.  Hodge,  his  wife,  of 
Abilene,  Kansas,  parties  of  the  second  part, 
wltnesseth:  That  whereas,  the  parties  of 
the  first  part,  are  the  owners  of  lot  seven 
(7)  and  the  parties  of  the  second  part  are 
the  owners  of  lot  six  {«)  in  Henry,  Hodge 
&  Reed's  subdivision  of  Thompson  &  McCoy's 
addition  to  the  city  of  Abilene,  Dickinson 
county,  Kansas :  Now,  therefore,  the  parties 
of  the  first  part  for  and  in  consideration  of 
tlie  promises  and  agreements  of  the  parties 
of  the  second  part,  hereinafter  contained, 
hereby  grant  and  give  to  the  parties  of  the 
second  part  the  right  and  privll^e  to  build 
the  west  wall  of  a  two  story  brick  and  stone 
building  on  the  line  separating  said  lots  In 
said  sut>d]vision  from  each  other ;  that  is 
to  say  one  half  of  said  west  wall  of  said 
building  to  be  located  on  said  lot  seven  (7). 
Said  wall  shall  be  of  the  following  material 
and  dimensions,  to  wit:  The  base  shall  be 
of  stone,  and  be  three  feet  wide  and  ten  feet 
high ;  the  first  story  wall  shall  be  brick,  and 
be  sixteen  Inches  wide  and  sixteen  feet 
high ;  the  second  story  wall  shall  be  brick, 
and  be  twelve  inches  thick  and  ten  feet  high ; 
all  of  said  wall  to  extend  the  full  length  of 
said  lots  on  said  separating  line.  And  the 
said  parties  of  the  first  part  further  promise 
and  agree  that  when  they  shall  build  on  their 
said  lot  seven  (7)  they  will  pay  to  the  said 
parties  of  the  second  part  one-half  the  value 
of  said  west  wall  and  use  the  same  as  a 
division  wall;  the  value  of  the  same  to 
be  fixed  by  three  appraisers  to  be  selected, 
one  by  the  parties  of  the  first  part,  one 
by  the  parties  of  the  second  part,  the  two 
so  chosen  to  select  a  third  one.  The  parties 
of  the  second  part  for  and  in  considera- 
tion of  the  promiapB  and  agreements  of  the 
parties  of  the  first  part,  as  herein  contained, 
do  hereby  promise  and  agree  to  build  said 
wall  on  the  location  and  of  the  materials  and 
dimensions  hereinbefore  described  and  set 
out.  and,  when  said  parties  of  the  first  part 
build  on  their  said  lot,  to  take  one-half  of 
the  value  of  said  wall,  to  be  fixed  and  de- 
termined as  hereinbefore  provided,  and  per- 
mit the  said  parties  of  the  first  part  to  use 
the  same  as  a  division  wail.  The  parties 
hereto  bind  and  obligate  their  heirs,  execu- 
tors, administrators,  and  assigns  to  the  ful- 
fillment of  all  the  terms  and  covenants  of 
this  agreement." 

If  the  last  paragraph,  as  contended  by  the 


defendant  in  error,  means  only  that  the  per- 
sonal obligations  assumed  by  the  parties  shall 
be  binding  upon  their  respective  estates,  then, 
as  said  in  the  motion  for  a  rehearing.  It 
expresses  absolutely  nothing  that  the  law 
does  not  imply,  and  Is  utterly  without  force. 
It  should  not  be  so  treated  if  there  Is  a 
reasonable  and  natural  construction  avail- 
able that  will  give  it  some  effect.  We  In- 
terpret it  as  In  substance  a  stipulation  that 
the  covenants  of  the  agreement  shall  run 
with  the  land.  It  Is  not  expressly  said  that 
the  benefits  of  the  contract  shall  accrue  to 
the  heirs,  executors,  administrators,  and  as- 
signs of  the  builders  of  the  wall,  but  there  is 
an  express  reference  to  the  heirs,  execu- 
tors, administrators,  and  assigns  of  all  the 
parties,  and  the  provision  that  all  the  terms 
of  the  contract  shall  be  binding  upon  them 
clearly  indicates  an  intention  to  establish  a 
permanent  status  between  the  respective 
owners  of  the  two  lots  with  reference  to  the 
party  wall.  In  the  body  of  the  contract  the 
reading  Is  that  the  first  parties  shall  pay  the 
money  to  the  second  parties ;  no  mention  be- 
ing made  of  the  heirs,  executors,  adminis- 
trators, or  assigns  of  either.  But  the  second 
parties  affirmatively  agree  not  only  to  build 
the  wall  according  to  certain  specifications, 
but  to  take  one-half  the  value,  to  be  fixed 
in  a  prescribed  manner,  and  to  permit  the 
first  parties  to  use  It  as  a  division  wall.  These 
agreements  are  by  the  very  letter  of  the  con- 
tract made  binding  upon  the  heirs,  execu- 
tors, administrators,  and  assigns  of  the  sec- 
ond parties.  This  shows  that  It  was  within 
the  contemplation  of  the  parties  that  the  pay- 
ment should  be  made  to  the  successors  in 
Interest  of  the  builders  of  the  wall,  quite  as 
explicitly  as  though  their  assigns  were  men- 
tioned each  time  they  were  themselves  re- 
ferred to  in  the  contract 

The  case  of  Thomson  v.  Curtis.  28  Iowa, 
229,  although  turning  upon  the  interpreta- 
tion of  a  statute,  is  not  without  value  here 
as  illustrating  a  view  of  the  relations  of  ad- 
joining owners  with  regard  to  a  party  wall, 
whether  arising  from  statute  or  contract. 
The  statute  there  construed  provided  that 
the  owner  of  a  building  lot  might  rest  one- 
half  of  his  wall  on  his  neighbor's  land,  and 
that  the  nei^rhbor  should  have  the  right  there- 
after to  make  It  a  wall  in  common  by  pay- 
ing half  its  value  to  "the  person  who  built 
it."  In  the  opinion  It  Is  said:  "We  hold 
that  the  right  to  the  half  of  the  wall  resting 
upon  the  adjoining  lot  is,  under  our  statute, 
a  right  running  with  the  land.  This  holding 
is  grounded  upon  both  the  language  and  the 
reason  of  the  law.  •  ♦  •  A  party  who  Is 
not  a  neighbor — an  adjoining  owner — has  no 
right  to  rest  a  half  wall  upon  another's  prop- 
erty. This  right  exists  only  In  a  neighbor, 
and,  when  he  ceases  to  be  a  neighbor,  the  right 
in  him  must  cease  also,  or  pass  to  him  who 
becomes  a  neighbor  In  his  stead.  Since  It 
Is  a  right,  privilege,  or  easement  existing  In 
favor  of  an  owner  or  neighbor.  It  must  pass 
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wbea  the  ownmblp  or  nelgbborsblp  passes, 
or  it  mast  abate  Hitlrely.  It  cannot  exist  as 
a  separate  property.  Tbe  phrase,  'person 
who  buflt  It,*  contained  in  the  statute,  can 
only  mean  tbe  owner,  whether  he  became 
SDch  by  ballding  the  wall  in  person,  or  hir- 
Ing  it  done  by  another,  or  by  purchasing  It 
with  the  lot  after  It  Is  buitt." 
Tbe  motion  for  a  rehenrtug  la  denied. 


PHILLIPS  T.  LAWHKNCB  VITRIFIED 

BRICK  &  TILK  CO. 
(Supreme  Conrt  of  Kansas.  Oct.  7,  10(^>.) 

Nttisamce — Lawfdi.  Usb  of  Pbofsbtt — Lia- 
bility FOR  Dauaoe:. 

While  a  proprietor  of  property,  who  uses 
the  same  for  mannfacturing  brick,  must  make 
a  lawful  and  reasonable  use  thereof,  and  is  re- 
siwnsibte  for  material  injury  or  great  annoy- 
ance caused  to  the  owners  of  neighboring  prop- 
erty by  an  unlawful  or  unreasonable  use  of  his 
own  property,  yet  he  is  not  liable  for  any  alight 
annoyance  or  discomfort  naturally  and  neces- 
aarily  caused  by  the  manufacture  of  brick  in  a 
lawful  and  reasonable  manner. 

[Ed.  Note. — For  cases  in  point,  see  vol.  ST. 
Cent.  Dig.  Nuisance,  98  26,  28.] 

Brror  from  District  Court,  Donglaa  County; 
G.  A.  Smart,  Judge. 

Suit  by  Delia  A.  PblUlps  against  the  Law- 
rence Vitrified  Brick  &  Tile  Company.  There 
was  a  judgment  for  defendant  and  plain- 
tiff brings  error.  Affirmed. 

J.  W.  Gleed,  J.  L.  Hunt,  and  D.  E.  Palmer 
(Gleed,  Ware,  &  Gleed,  of  counsel),  for 
plaintiff  in  error.  Bishop  &  Mitchell,  for 
defendant  In  error. 

PER  CURIAM.  The  plaintiff  complained 
that  the  defendant,  in  operating  Its  brick 
plant,  threw  smoke,  dust,  and  cinders  upon 
her  premises,  killing  trees  and  causing  other 
Injury.  She  asked  to  have  the  business  en- 
Joined,  and  to  recoTCL'  damages.  The  de- 
fendant answered  that  It  had  been  making 
brldi  there  for  more  than  25  years,  and  a 
long  time  before  tbe  plaintiff  acquired  her 
property,  from  a  bed  of  shale  near  which  tbe 
plant  is  built;  that  tbe  business  was  lawfully 
and  carefully  managed;  and  that  tbe  annoy- 
ance and  Injury  to  tbe  plaintiff  was  not  such 
as  warranted  an  injunction  or  tbe  award  of 
damages. 

Whether  the  plaintiff  had  sustained  an  ac- 
tionable injury  was  the  principal  Issue  tried, 
and  after  a  great  mass  of  conflicting  testi- 
mony had  been  heard  the  conrt  made  a  gen- 
eral finding  In  faror  of  the  defendant  No 
siwdal  findings  were  made,  and  hence  there 
is  no  way  of  learning  the  view  of  the  conrt 
on  the  different  elements  iUTolved  In  tbe 
general  finding.  The  detoidant  was  bound 
to  make  a  lawful  and  reasonable  use  of  Its 
property,  and  If  it  made  an  unlawful  or  un- 
reasonable use,  so  as  to  produce  material  in- 
Jury  or  great  annoyance  to  those  in  the 
neighborhood,  the  law  will  bold  it  responslMe 
for  tbe  c(»isequent  damage.  The  making  of 


brick  iB  a  useful  and  necessary  business,  and 
the  fact  that  it  may  produce  some  annoyance 
or  discomfort  to  those  near  by  does  not  neces- 
sarily Justify  interference  or  create  civil 
liability.  Ordinarily  an  owner  may  make  a 
lawful  and  reasonable  use  of  hla  pro[>erty, 
although  It  may  cause  some  annoyance  and 
discomfort  to  those  In  the  vicinity,  if  such 
inconveiilMice  and  discomfort  are  only  slight, 
and  are  the  natural  and  necessary  conse- 
quences of  the  exercise  of  the  owner's  rights 
In  developing  the  resources  of  his  property. 
Whether  tbe  use  was  unreasonable,  and  the 
Inconvenience  and  Injury  serious  and  sub- 
stantial, or  only  slight  and  trivial,  were  the 
questions  submitted  to  tbe  trial  court  for 
determination.  As  bearing  on  the  questions 
Involved,  see  Fogarty  v.  Brick  Co.,  GO  Kan. 
478,  31  Paa  1052,  18  L.  R.  A.  750;  Railway 
Co,  T.  Armstrong  (Eau.)  80  Pac.  978,  and 
cases  there  cited. 

The  testimony  tended  to  show  that  the 
plant  Is  located  in  a  sparsely  settled  district, 
that  the  sbale  on  the  land  is  specially  adapted 
to  the  manufacture  of  vitrified  brick,  and 
that  It  la  the  only  place  In  the  community 
where  the  shale  is  found,  and  also  that  the 
chief  value  of  the  land  Is  in  tbe  sbale.  and 
that  in  the  manufacture  of  brick  the  defend- 
ant was,  th»«fore,  only  developing  the  natu- 
ral resources  of  Its  land.  Modem  methods 
aod  appropriate  appliances  were  used  by  the 
defendant  in  the  manufacture  of  the  brick, 
and  there  was  no  negligence  In  the  oi>eratton 
of  the  plant  There  la  a  sharp  conflict  In 
the  testimony  as  to  tbe  consequences  of  tbe 
operation  of  the  plant,  and,  while  some  in- 
convenience and  discomfort  results  from  the 
operation,  there  Is  testimony  which  fairly 
supports  the  finding  that  it  Is  not  so  serloua 
and  substantial  as  to  require  the  abnnd<m- 
ment  of  the  enterprise  or  the  recovery  of 
damages.  The  objections  to  tbe  rulings  on 
tbe  admission  of  testimony  are  not  material. 

Judgment  affirmed. 


MISSOURI.  K.  &  N.  W.  R.  CO.  et  al.  T. 
SIIEPPARD  et  al. 
(Supreme  Court  of  Kansas.   Oct.  7,  1005,) 

Appeal — Record — Failure  to  Incobfobate — 
Evidence — pEEsrsiPTioNS. 
The  action  of  the  lower  conrt  in  sustabilng 
a  demurrer  to  the  evidence  must  be  presumed  to 
be  correct,  where  tbe  record  does  not  purport 
to  contain  the  evidence  introduced  upon  the  ques- 
tion at  issue. 

Error  from  District  Court,  Labette  Coun- 
ty ;  Thos.  J.  Flaunelly,  Judge, 

Action  by  J.  I.  Sbeppard  and  others,  part- 
ners doing  business  as  the  Sbawuee  Mining 
Company,  against  the  Missouri,  Kansas  ft 
Northwestern  Railroad  Company  and  an- 
other. There  was  a  Judgment  for  plaintiff^ 
and  defendants  bring  error.  Afflrmed. 

R.  W.  Blue  and  W.  W.  Brown,  for  plain- 
tiffs in  error.  Sapp  ft  Wilson,  for  defend- 
ants in  error. 
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PER  OCRIAM.  Tbe  plaintiffs  Bought  Ify 
fh!a  action  to  recover  damages  from  tbe 
dofendants  for  entering  upon,  grading,  and  * 
building  a  line  of  railroad  upon  tbe  lands 
occupied  by  the  plaintiffs  In  mining  coaL 
In  tbe  construction  of  tbe  railroad  the  de- 
fendants filled  up  one  of  the  mines  and 
stopped  the  ditches  which  carried  the  water 
from  others,  thereby  causing  the  water  to 
back  up  and  run  Into  such  mines.  The  de- 
fendants Justified  their  right  to  make  the 
grades  and  excavations  on  the  land  under 
a  condemnation  proceeding,  by  which  the 
right  of  way  had  been  condemned  to  the 
use  of  the  railroad  company  for  building 
its  line. 

Tbe  question  attempted  to  be  presented 
to  this  court  is  the  regularity  and  legality 
of  such  condemnation  proceedings.  After 
tbe  Issues  had  been  made  up  the  following 
stipulation  was  entered  Into  by  the  parties: 
"It  is  hereby  stipulated  and  agreed  that  tbe 
Issues  in  tbe  above  cause  are  to  be  tried  In 
the  following  order:  (1)  The  question  of 
the  validity  of  the  condemnation  proceed- 
ing of  the  defendant  shall  be  tried  by  the 
court  at  tbe  June,  1903,  term;  tbe  defend- 
ants to  present  said  condemnation  proceed- 
ings and  such  evidence  as  tbey  see  fit  In 
support  thereof;  tbe  plaintiffs  to  submit 
any  proof  tbey  may  deem  material  in  op- 
position thereto;  the  court  to  determine 
that  question  at  that  term.  (2)  Tbe  other 
Issues  in  said  case  to  be  tried  at  the  next 
term  of  said  court  by  a  Jury."  The  Journal 
states  tbe  further  proceedings  In  said  cause 
as  follows:  "And  on  the  11th  day  of  June, 
1903,  tbe  same  being  one  of  tbe  days  of  tbe 
regular  June  term  of  said  district  court  of 
Labette  county,  Kansas,  for  tbe  year  1903, 
the  said  case  came  on  to  be  heard  upon 
the  validity  of  tbe  condemnation  proceed- 
ings set  forth  In  tbe  second  defense  of  the 
auswer  of  both  of  said  defendants,  and  tbe 
same  was  talien  under  advisement  by  the 
court  and  decided  on  the  3d  day  of  October, 
1003;  the  same  being  one  of  the  days  of 
the  adjourned  June  term  of  said  court  for 
the  year  1003,  as  shown  by  tbe  journal  en- 
try of  said  court,  which  Is  in  words  and 
figures  as  follows,  to  wit:  'On  tbe  13th 
day  of  June,  1903,  tbe  same  being  one  of 
tbe  regular  days  of  the  June  term  of  said 
district  court  of  Lat>ette  county,  Kansas, 
for  tbe  year  1908,  tbe  above  cause  came 
regularly  on  to  be  beard  before  the  said 
court  upon  the  validity  of  the  condemnation 
proceedings  as  set  forth  in  tbe  second  de- 
fense of  the  separate  answer  of  tbe  said 
defendant  tbe  Missouri,  Kansas  &  North- 
western Railroad  Company,  and  tbe  second 
defense  of  the  separate  answer  of  the  de- 
fendant the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  as  provided  In  the  stipula- 
tion filed  In  this  cause;  said  stipalation 


being  in  words  and  figures  following:  CHere 
follows  the  stipulation  quoted  abore]  And 
Sapp  &  Wilson  appearing  as  attom^s  for 
said  plalntlfTs,  and  T.  N.  Sedgwick  and  Bine 
&  Hamilton  appearing  as  attorneys  for  said 
defendants,  the  said  defendants  presented 
their  condemnation  proceedings  and  the  evi- 
dence In  support  of  the  validity  thereof, 
and,  having  closed  their  evidence  in  sup- 
port of  the  validity  of  said  condemnation 
proceedings  and  rested,  tbe  said  plaintiffs 
filed  tbelr  demurrer  to  the  evidence  of  said 
defendant  the  Missouri,  Kansas  ft  North- 
western Railroad  Company,  and  also  their 
d«nnrrer  to  the  evidence  of  said  defend- 
ant the  Missouri,  Kansas  ft  Texas  Railway 
Company.  The  same,  being  argned  by  coun- 
sel for  tbe  respective  parties,  was  submitted 
to  the  court,  and  the  court  took  the  matter 
of  the  ruling  and  decision  of  the  questions 
raised  by  said  demurrers  to  the  evidence 
under  advisement'  And  now,  to  wit,  on 
this  3d  day  of  October,  1903,  the  aame  being 
one  of  the  days  of  the  adjourned  June  term 
of  said  court  for  the  year  1903,  the  said 
court,  having  duly  considered  said  questions 
raised  by  said  demurrers  and  being  folly 
advised  in  the  premises,  does  sustain  both 
of  said  demurrers  to  tbe  evidence  in  support 
of  tbe  validity  of  said  condemnation  pro- 
ceedings, to  which  ruling  of  the  court  in 
sustaining  said  demurrers  to  said  evidence 
both  of  said  defendants  duly  excepted,  and 
tbe  court,  having  sustained  said  demurrers 
of  said  evidence  as  aforesaid,  does  find  that 
said  condemnation  proceedings,  as  set  forth 
in  the  second  defense  of  the  respective  an- 
swers of  said  defendants,  acquired  no  rights 
upon,  In,  or  to  the  premises  described  In 
plaintiffs'  petition  by  virtue  thereof,  to 
which  finding  and  Judgment  both  of  said 
defendants  duly  excepted ;  and  the  said 
cauae  Is  continued  until  tbe  next  term  of 
this  court  for  final  trial  on  the  other  issues 
therein  as  provided  by  said  stipulation." 
At  tbe  next  term  of  court  It  was  agreed  by 
the  parties  that  the  plaintiff  had  sustained 
damages  to  the  amount  of  $500,  and  there- 
upon judgment  was  rendered  for  the  plain- 
tiffs. 

Error  Is  predicated  upon  the  order  of 
tbe  court  sustaining  the  plaintiffs'  demurrer 
to  the  evidence  offered  by  the  defendants 
in  support  of  tbe  validity  of  their  condemna- 
tion proceedings.  The  record  does  not  pur- 
port to  contain  tbe  evidence  Introduced  by 
either  party  upon  that  question.  Therefore 
this  court  cannot  say  that  such  evidence 
supported  the  contention  of  tbe  defendants, 
but  must  presume  ttiat  th^  failed  in  their 
proof  to  establish  a  valid  and  legal  con- 
demnation proceeding. 

For  this  reason  the  ruling  of  the  court  U 
suatelned,  and  the  Judgment  affirmed. 
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STATE  er  rel.  CARLETON  v.  DISTRICT 
COURT  OF  LEWIS  AND  CL.VRKB 
COUNTY,  DEPARTMENT  J,  et  al. 

(Supreme  Court  of  Montana.  Oct  28,  1906.) 

1.  Judges  —  DiBqaALznoAiiON  —  When  In- 
voked. 

Code  Civ.  Proc.  8  615,  as  amended  by  Laws 
2d  Ex.  Sess.  1903,  p.  8,  c.  2,  requires  the  court 
to  chaoffe  the  place  of  trial  "in  the  following 
cases:  *  *  *  (4)  When,  from  an^  cause 
the  judge  ia  disqualified  from  acting."  Section 
180,  as  amended  hj  Laws  2d  Hiz.  Sess.  1903, 
p.  9,  c.  3,  provides  that  a  Judge  must  not  sit 
in  any  action  or  proceeding  •  •  *  (4\ 
when  either  party  makes  and  files  an  affidavit" 
of  prejudice,  and  authorises  such  affidavit  to  be 
made  any  parQr  ia  an  "action,  motion  or 
proceeding  *  *  *  at  any  time  before  the  day 
appointed  or  fixed  for  the  hearing  or  trial  of 
any  such  action,  motion  or  proceeding."  Sec- 
tions 8471,  3479  define  ciTif  actions  as  pro- 
ceedings in  court  to  enforce  or  protect  a  right 
or  redress  and  prevent  a  wrong.  Section  3472 
defines  special  proceedings  as  including  all 
other  remedies.   Held,  that  a  judge  may  be  dis- 

Stialified  for  bias  and  prejudice  to  sit  on  a  mo- 
on for  new  trial,  when  sucli  diaaualification  is 
Invoked  pending  the  motion  and  before  the  day 
of  hearing. 

[Ed.  Note. — For  cases  In  point*  see  vol.  29, 
Cent  Dig.  Judges,  i  226.] 

3.  CoiVTEMFT — ^Review  or  Obdbb — Tihb  or 

APPUCATIOPr. 

Where  an  order  adjudging  one  guilty  of 
■contempt  has  been  made  and  entered,  and  the 
matter  finally  disposed  of,  an  application  for 
review  of  the  order  by  certiorari  may  be  made, 
although  execution  thereof  has  been  suspended 
to  a  future  day. 

Holloway,  J.,  dissenting. 

Certiorari  by  the  state,  on  relation  of 
B.  A.  Carlet'on,  to  review  an  order  of  the 
^strict  court  of  Lewis  and  Clarke  county, 
department  1,  and  Henry  G.  Smith,  Judge 
-thereof,  adjodglnff  relator  gnilty  of  contempt 
Order  annulled. 

W.  T.  Plgott.  for  relator.  Albert  J.  Galen. 
Atty.  Gen.,  and  W.  H.  Poorman,  Asst.  Atty. 
Qen.,  for  respondents. 

BBANTLT,  C.  J.  Certlorart.  This  pro- 
ceedliv  was  Instituted  to  have  annulled  an 
order  of  the  district  court  of  Lewis  and 
Olarke  county  adjudging  the  relator  guilty 
of  contempt  Briefly,  It  appears  from  the 
record  that  on  April  Q,  1805,  a  cause  entitled 
"Bllla  M.  Coalter  v.  Union  Laundry  Com- 
pany," being  at  Issue,  was  heard  before  Hon. 
Henry  C.  Smith,  sitting  with  a  Jury,  In  de- 
partment 1  of  said  court  The  relator  was 
-  counsel  for  plalntffT.  and  T.  J.  Walsh,  Esq., 
tor  defendant  When  the  plaintifl  had  sub- 
mitted her  e^ence,  the  court,  on  motion 
■  of  counsel  for  defendant,  directed  a  nonsuit 
and  Judgment  In  favOT  of  defendant  The 
plalntUT  thereupon  moved  for  a  new  trial, 
and  her  statement  In  sui^rt  of  the  motion 
was  settled  and  signed  the  Judgo,  and  filed 
•with  the  clerk  on  Jane  29th.  The  motion 
was,  at  the  time  this  proceeding  was  In- 
stituted, still  undetermined,  nor  had  a  day 
been  fixed  for  a  hearing.  On  July  17th 
the  plaintiff  through  her  counsel,  filed  with 


the  clerk  her  affidavit,  stating  that  she  be- 
lieved, and  had  reason  to  believe,  that  she 
could  not  have  a  fair  and  impartial  hear- 
ing or  trial  of  her  motion,  by  reason  of  the 
bias  and  prejudice  of  Judge  Henry  C.  Smith, 
before  whom  the  cause  was  pending,  and 
aslced  that  another  judge  be  Invited  to  hear 
and  determine  It.  On  September  20th  the 
relator,  as  counsel  for  plaintiff,  appeared 
In  court,  and,  presenting  the  affidavit  with  a 
written  atipnlatlon  with  counsel  for  de- 
fendant that  the  canse  might  be  transferred 
to  department  2  of  the  court,  because  of 
the  disqualification  of  Judge  Smith,  moved 
that  the  transfer  be  made.  On  the  follow- 
ing day  an  order  was  made,  reciting  the 
presentation  of  the  affidavit  and  stipulation, 
and  denying  the  motion.  On  the  29th  this 
order  was  expunged  from  the  record  by  di- 
rection of  the  Judge,  and  by  another  order, 
as  of  the  2Gth,  the  motion  was  directed  to 
be  submitted  for  consideration  by  the  court 
and  was  taken  under  advisement  On  the 
same  day  the  relator  was  called  to  appear  In 
court,  and  did  so,  whereupon  the  motion  was 
denied,  and  the  relator  was  adjudged  guilty 
of  a  contempt  committed  In  the  immediate 
view  and  presence  of  the  court  by  the  pres- 
entation of  the  affidavit  and  stipulation. 
A  fine  of  $250  was  Imposed,  and  the  relator 
ordered  Into  the  custody  of  the  sheriff,  to 
stand  committed  until  the  fine  should  be 
paid,  or.  In  default  of  payment,  that  he  be 
Imprisoned  In  the  county  Jail  of  Lewis  and 
Clarke  county  one  day  for  every  two  dollars 
of  such  fine  or  any  part  thereof  remaining 
unpaid.  Thereupon  this  application  was 
made,  on  the  ground  that  the  order  was  with- 
out or  In  excess  of  jurisdiction. 

It  was  assumed,  during  the  argument  by 
counsel  for  both  parties,  that  the  filing  and 
presentation  to  the  court  of  an  affidavit  Im- 
puting bias  and  prejudice  as  a  disqualifica- 
tion of  the  Judge,  and  therefore  a  ground 
for  a  change  of  Judge  or  of  the  place  of 
trial,  is  a  contempt.  In  the  absence  of  a 
statutory  provision  authorizing  it  The 
correctness  of  this  assumption  we  shall  not 
undertake  to  consider  or  determine.  There 
Is  authority  to  support  It  In  re  Jones,  103 
Cal.  S97,  37  Pac.  S85.  For  inresent  purposes 
we  shall  adt^t  the  assumption  and  proceed  to 
consider  and  determine  the  question  vnamt- 
ed,  to  wit,  whether  the  disqualification  of 
bias  and  prctjudice  provided  for  In  sectl<m 
180  of  the  Code  of  Civil  Procedure,  as 
amended  by  the  Act  of  1908  (Laws  Ex.  Sess. 
1903,  p.  8),  may  be  Invoked  after  ft  trial  has 
been  had  and  while  a  motion  for  a  new  trial 
Is  pending.  This  provision  and  section  616 
of  the  same  Code,  as  amended  at  the  same 
session  of  the  L^lature  (Laws  190S  [Ex. 
Sess.]  p.  8).  have  heretofore  been  considered 
by  this  court,  both  as  to  their  oonstltuttonaU- 
ty  and  their  appUcatioa  to  partlcuhir  cases. 
State  ex  rel.  Anaconda  C  M.  Go.  v.  Clancy 
et  al.,  80  Mont  529.  77  Pac  312;  State  ex 
rel.  Durand  v.  District  Court  et  al.,  30  Mont 
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547,  77  Pac.  318;  State  ex  rel.  Boeton  * 
Mont  Con.  C  &  S.  M.  Co.  t.  Judges  et  aL. 
30  Mont.  103,  76  Pac.  10;  State  ex  rel.  Xisa- 
ler  T.  Donlan  et  al..  32  Mont  250,  SO  Pac. 
244.  In  State  ex  rel.  Anaconda  C.  M.  Ca 
et  al.  and  State  ex  rel.  Boston  &  Mont.  Con. 
C.  St  S.  M.  Co.  T.  Judges  et  al..  It  was  held 
that  the  two  amended  sections  are  compan- 
ion measures;  the  latter  being  Intended  to 
render  effective  the  provisions  of  the  former. 
In  the  first  of  these  cases  It  was  also  held 
that  the  leglsbitlon  Is  not  open  to  any  con- 
Htltutional  objection.  State  ex  rel.  Boston 
&  Mont.  Con.  C.  &  S.  M.  Co.  t.  Judges  et  al. 
and  State  ex  rel.  Dornnd  t.  District  Court 
et  al.,  iiresented  the  question  whether  these 
provisions  apply  to  contempt  proceedings. 
It  was  held  that  they  have  no  application. 
In  State  ex  rel.  Nlssler  v.  Donlan  et  al.  the 
*  conclusion  was  reached  that  the  acts  may 
be  Invoked  to  disqualify  a  Judge  when  sitting 
In  probate  proceedings.  In  the  latter  case 
the  question  waa  whether  this  legislation 
applied  at  all  to  probate  proceedlni^;  coun- 
sel for  restpcmdents  contending  that  a  pro- 
vision of  the  probate  practice  act  (section 
2530,  tit  12,  c.  3.  art  9.  pt.  3,  of  the  Code 
of  Civil  Procedure,  as  amended  by  Act  1807 , 
[Laws  1897,  p.  244]),  declaring  the  dis- 
qualifications of  district  Judges  in  these 
proceedings.  Is  exclusive.  As  api^ied  to  the 
particular  proceeding  then  before  the  court 
It  was  held  that  the  provisitms  could  not 
be  Invoked  because  the  attempt  to  disqualify 
came  too  late;  the  court  then  being  engaged 
in  the  hearing. 

Section  615  provides  for  a  change  of  the 
place  of  trial  whenever  one  or  more  of  the 
first  three  gnmnds  enumerated  therein  exist 
The  change  must  be  granted  on  motion  when 
the  presiding  Judge  la  disqualified  for  any  of 
the  reasons  enumerated  in  section  180.  He 
must  not  thereafter  sit  in  the  action  or  pro- 
ceeding, and,  on  motion,  must  grant  a  change 
of  place  of  trial,  unless  the  parties  agree  in 
writing  upon  another  Judge  (presumably  to 
be  called  in  by  the  presiding  Judge),  or  upon  a 
member  of  the  bar  as  Judge  pro  tempore,  or 
the  presiding  Judge  calls  another  Judge  who 
shall  appear  and  assume  Jurisdiction  of  the 
catue  within  30  days.  If  the  conditions  of 
subsection  4  of  section  616  are  not  met  by 
counsel,  and  the  place  of  trial  Is  fdianged,  it 
must  be  done  subject  to  the  provisions  of  sec- 
tion 616.  The  word  "cases,"  in  section  615, 
evidently  means  contingencies,  chances,  condi- 
tions or  state  of  drcumstances :  In  other 
words,  whenever  any  of  the  grounds  enumer- 
ated In  that  section  Is  made  to  appear.  The 
phrase  "action  or  proceeding,"  In  section  180, 
Is  comprehensive,  and  includes  all  proceedings 
of  a  cirll  nature,  aa  well  as  actions  in  the 
stricter  sense.  State  ex  rel.  Nlssler  v.  Donlan 
et  al.,  supra.  As  defined  In  the  Code  of 
Civil  Procedure,  the  term  "action"  meana  a 
proceeding  Instituted  In  a  court  by  one  or 
more  parties  against  another  or  others  to 
enforce  or  protect  a  right  to  redress  or  pre- 


vent a  wrong,  or  to  punish  a  public  offense. 
Sections  3171,  3470.  The  Penal  Code  pro- 
vides for  the  prosecution  of  criminal  actions. 
Section  3480,  Code  Civ.  Proc.  They  do  not 
enter  into  this  discussion,  since  the  provisions 
under  consideration  have  no  application  to 
theuL  State  ex  rel.  Boston  &  Mont  Con.  C. 
&  S.  M.  Co.  V.  Judges  et  al.,  supra.  Further 
reference  to  them  Is  therefore  omitted.  All 
proceedings  to  enforce  a  remedy,  not  falling 
technically  under  the  foregoing  definition  of 
the  term  "action,"  are  classed  under  the 
head  of  "apedal  proceedlnga."  Section  3472. 
Code  Civ.  Proc.  The  term  '^oceedlng,"  aa 
ordinarily  used,  is  generic  In  meaning  and 
broad  enough  to  Include  aU  methods  of  In- 
voking the  action  of  courts,  whether  con- 
troversies properly  termed  "actions**  or 
"special  proceedings,"  as  distinguished  from 
them.  But,  in  view  of  the  distinction  made 
by  the  Code  between  actions  and  8i)eclal  pro- 
ceedings, and  its  use  here  in  connection  with 
the  term  "action,"  the  term  "proceeding"  must 
be  construed,  not  In  this  general  generic 
sense,  nor  as  synonymous  with  the  term 
'•'action,"  but  as  referring  to  the  other  pro- 
ceedings provided  for  in  the  Code,  to  wit 
spet^l  i^oceedlngs;  oth^wlse,  the  term 
"action"  could  not  be  assigned  any  meaning, 
nor  could  the  term  "motion,"  aa  used  In  the 
expression  "action,  motion  or  proceeding" 
elsewhere  in  the  section. 

Furtbermore,  It  Is  the  policy  of  our  (^stem 
that  every  litl^nt  no  matter  in  what  form 
his  application  may  be  presented  to  the  court, 
shall  have  his  rights  adjudicated  by  a  Judge 
who  is  not  interested  in  the  result  It  cannot 
be  doubted  for  an  instant  that  It  would  be 
perversion  of  Justice  for  a  Judge  to  sit  In 
any  proceeding  In  the  event  of  which  he  has 
an  Interest,  whether  such  Interest  arise  from 
the  fact  that  he  Is  a  party  In  Interest 
directly  or  Indirectly,  or  that  he  Is  related  to 
one  or  more  of  the  parties,  or  that  be  baa 
theretofore  been  an  attorney  or  counselor  for 
one  of  the  parties  to  the  action  or  proceedli^ 
Nor  should  he  be  allowed  to  sit  when  he  la 
laboring  under  bias  or  prejudice  toward  one 
or  more  of  the  parties  litigant  By  the 
amendment  to  section  180,  supra,  the  Legisla- 
ture has  sought  to  provide  a  means  by  which 
this  latter  condition  may  be  avoided.  In 
doing  so,  It  recognized  the  Inherent  difficulty 
of  attaining  this  end,  If  a  Judge,  posslbl^ 
already  biased  or  prejudiced,  or  In  any  event 
more  or  less  affected  by  a  feeling  of  offense 
arising  out  of  the  duige  made  against  him 
by  the  litigant  be  permitted  to  sit  and  try  the 
question  whether  or  not  he  Is  in  fact  biased, 
and,  in  its  effort  to  meet  a  situation  anr- 
ronnded  by  so  much  difficulty,  enacted  the 
amendment  to  section  180,  supra,  wbldi 
makes  the  Imputation  sufficient  to  require  a 
cbanRe  of  Judge,  or,  in  default  thereof,  of 
the  place  of  trial  under  section  615.  Of  the 
wisdom  of  its  action  there  may  be  much 
doubt  or  question;  but  it  must  not  be  over- 
looked that  this  ground  of  disqualification 
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stands  upon  the  same  level  of  Importance  ns 
do  the  others  enumemted,  except  bs  to  the 
time  when  the  Impntatlon  uiny  be  ninde,  nnd 
0i)erate8  Just  as  effectively.  If  Invoked  at  the 
proper  time.  We  apprehend  that  tlie  other 
groimds  of  disynnllfleatlon  may  be  availed  of 
at  any  time  whenever  they  become  known  to 
the  presiding  Judge  or  the  litigant.  So  far, 
the  application  of  the  l^lslntloa  embodied  tn 
the  amendment  generally  to  actions  and  other 
proceedings  Is  not  attended  with  much  dif- 
ficulty. The  difficulty  of  application  arises 
when  we  begin  to  consider  the  time  In  the 
course  of  the  action  or  proceeding  at  which 
the  invocation  of  it  may  be  made.  The  lan- 
guage of  the  provision  Is  "at  any  time  be- 
fore the  day  appointed  or  fixed  for  the  hear- 
ing or  trial"  of  the  particular  "action,  mo- 
tion or  proceeding."  The  word  "motion" 
seems  to  have  been  Inserted  purposely,  to 
indicate  that  it  was  the  Intention  of  the 
Legislature  to  allow  the  litigant  to  work  the 
disqualification  at  any  time  before  the  time 
for  trial  on  the  merits,  and,  further,  at  any 
time  t>efore  a  hearing  on  a  motion  In  the 
progress  of  the  case  which  Involves  a  final 
adjudication  of  the  rights  of  the  parties  upon 
that  particular  branch  of  the  case.  To  illus- 
trate ;  that  it  might  be  filed  at  any  time  be- 
fore the  hearing  on  a  demurrer  or  motion  to 
strike,  or  motion  for  judgment  on  the  plead- 
ings, or  trial  on  the  merits,  or  a  hearing  on 
motion  for  a  new  trial,  or  a  motion  to  set 
aside  a  default,  or  the  like,  but  not  in  any  of 
these  instances  on  the  day  of  the  hearing  or 
during  Its  progress.  It  would  aeem  to  follow 
necessarily  that  motions  made  during  the  prog- 
ress of  any  of  these  hearings  are  therefore 
excluded,  because  a  hearing  upon  the  merits, 
or  upon  a  motion.  Includes  all  the  motions  or 
other  steps  which  may  necessarily  be  made  in 
order  to  present  the  questions  luTolvlng  the 
rights  of  the  parties  during  the  progress  of 
such  hearing.  This  construction  must  be 
given  to  the  fourth  subdivision  of  section  180, 
or  else  the  term  "motion,"  as  used  therein, 
has  no  significance  whatever. 

But  beyond  this  we  apprehend  that  It  was 
the  purpose  of  the  legislation,  as  It  stood  prior 
to  the  aiueiidmeut,  to  allow  litigants  the 
right  to  move  for  change  of  Judge  or  change 
of  place  of  trial  upon  the  occurrence  of  a 
disqualification  of  the  presiding  Judge  for  any 
of  the  reasons  enumerated  therein;  for  It 
may  happen  that  a  Judge  who  Is  sitting  In 
the  trial  of  a  cause  may  become  disqualified 
during  the  progress  of  the  bearing.  A  mar- 
rlagp  might  occur  between  one  of  the 
litigants  and  a  relative  of  the  Judge,  so  that 
the  Judge  would  become  a  kinsman  of  one 
of  the  litigants  within  the  prohibited  decree. 
It  iB  also  possible  that  one  of  the  relatives 
of  the  Jtidge  within  the  prohibited  degree 
might  become  Interested  in  the  result  of  the 
litigation  by  purchase  of  Interests  of  one  of 
the  parties.  It  might  also  happen  that  It  la 
brought  to  the  knowledge  of  the  Judge,  or  the 
parties,  that  the  Judge  has  theretofore  been 


counsel  to  one  of  the  parties  In  sonie  branch 
of  the  same  ease,  which  fact  did  not  there- 
tofore appear.  Any  of  these  contingen- 
cies would  remler  It  Improper  for  the  Judge  to 
sit  In  the  ease,  and  put  it  within  the  power 
of  any  one  of  the  litigants  to  make  the  dis- 
qualification thus  wrought  appear  and  dis- 
qualify him. 

While  the  disqualification  of  Imputed 
bias  and  prejudice  may  not  be  Invoked  dur- 
ing a  hearing,  because  tlie  limitations  em- 
bodied In  the  amendment  to  section  180  ren- 
der it  Impossible,  yet  the  disqualification 
may  be  worked,  as  speclflcally  provided,  at 
any  time  before  the  day  of  hearing  upon  any 
one  of  the  separate  steps  to  be  taken  in  the 
progress  of  the  ease.  This  would  include, 
of  course,  a*  motion  for  a  new  trial.  As  It 
would  be  manifestly  improper  for  a  Judge, 
who  is  shown  to  be  disqualified  for  any  of  the 
first  three  grounds  mentioned  In  amended  sec- 
tion 180,  to  preside  and  determine  a  motion 
for  a  new  trial,  so,  for  the  same  reason.  If 
It  be  made  to  appear  at  the  proper  time  that 
he  is  disqualified  by  bias  and  prejudice  to 
sit  at  the  hearing,  be  should  not  be  allowed 
to  sit.  In  Finn  v.  Spagnoll.  07  Cal.  330,  7 
Pac.  746,  the  plaintiff  after  notice  of  Intratlon 
to  move  for  a  new  trial  had  been  served  and 
filed  by  the  defendant  and  the  statement  of 
the  case  had  been  prepared  and  served  upon 
the  plaintiff  and  the  plaintiff  had  likewise 
served  his  amendments,  moved  that  the  cause 
be  transferred  to  the  superior  court  of  an 
adjoining  county  upon  the  ground  that  the 
j\idge  was  disqualified  from  further  acting  in 
the  case.  The  facts  were  that  the  attorney 
who  had  tried  the  case  for  the  defendant  had 
In  the  meantime  become  the  presiding  Judge, 
ond  another  Judge  from  a  county  not  adjoin- 
ing the  county  in  which  court  was  being  held 
was  called  In  his  stead.  The  motion  was 
denied.  Upon  appeal  from  the  order  the 
Supreme  Court  reversed  It,  and  held  that 
the  cause  should  have  been  transferred  under 
the  provisions  of  section  .1!)8  of  the  Ck>de  of 
Civil  Procedure  of  California,  of  which  sec- 
tion fllft,  above  cited,  is  a  copy.  It  was  fur- 
ther held,  tlie  court  quoting  from  the  earlier 
case  of  Tregambo  v.  Comanche  M.  &  M.  Co., 
n?  Cal.  501,  that :  "A  trial  Is  the  examina- 
tion before  a  comjietent  tribunal,  according  to 
the  law  of  the  land,  of  the  facts  or  law  put 
In  issue  In  a  cause  for  the  purpose  of  determin- 
ing such  issue.  When  a  court  hears  and  de- 
termines any  Issue  of  fact  or  of  law  for  the 
purpose  of  determining  the  rights  of  the  par- 
ties, It  may  be  considered  a  trial."  This  was 
stated  as  the  conclusion  of  the  court  In  an- 
swer to  the  contention  of  counsel  that  a  trial 
of  the  cause  had  been  had,  and  that  it  could 
not  be  transferred  for  a  trial  of  the  motion. 
This  court.  In  State  ex  rel.  Montana  Central 
Ry.  Co.  v.  District  Court,  32  Mont.  37,  79  Pae. 
54<t,  In  considering  the  meaning  of  the  ex- 
pression "at  any  time  before  trial,*'  as  used  in 
section  1004  of  the  Code  of  Civil  Procedure, 
cites,  among  other  cases,  Tregambo  t.  Go- 
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mancbe  IL  &  M.  Oo^  supra,  and  approres  the 
deOnltioii  of  the  word  "trial"  adopted  by  the 
Snpreme  Ooort  of  GalUomia.  It  also  cites 
and  apptorw  the  later  case  of  Goldtree  v. 
gpredcels,  185  Cal.  666,  07  Fac.  1091,  to  the 
same  point ;  and,  while  the  term,  as  de^ed 
1^  onr  own  court  and  in  Tregambo  t.  Go* 
mancbe  &  M.  Co.  and  Goldtree  t.  Spredt- 
els,  was  used  in  other  connections  than  that 
in  which  it  la  towA  in  the  statnte  now  under 
oonsldmition,  in  Finn  t.  SpagnoU,  supra,  It 
was  apiriled  to  a  hearing  on  a  motion  for  a  new 
trial,  and  there  is  no  apparent  reason  why 
Hie  same  definition  alwuld  not  be  adopted  for 
the  term  aa  used  in  the  atatntea.  But,  In- 
(topenOeiMj  of  tiiese  dedslooi^  we  are  of  the 
opinion  that  a  motion  for  a  new  trial  is  pro 
hac  vice  a  proceedine  independent  of  the  trial 
of  Uie  case  <m  the  merltB,  and  that  under  a 
proper  confltructloii  of  the  expression  "action, 
motion  or  proceedlns,"  as  used  in  section  180, 
an  apllcatkm  for  a  change  of  Judge  or  change 
of  place  of  trial,  on  any  of  the  grounds  men- 
>tlotied  In  ttiat  section,  ought  to  be  entertained 
and  granted,  U  c<»nlng  within  tke  statute. 
Of  course,  the  latter  part  of  section  180,  lim- 
iting the  number  of  dlsquallficatitms  vpon 
tiie  ground  of  bias  and  prejudice,  must  be 
cautrued  to  mean  the  number  of  dlsqnalifi- 
catlons  that  may  be  had  during  the  oontro- 
Toray  on  the  ground  of  bias  and  prejudice  at 
any  atage  of  i^  because  a  idiange  of  place 
of  trial  or  a  change  of  Judge  upon  a  motlim 
transfers  the  action  Just  the  same  as  a  change 
of  Judge  cx  a  change  of  place  of  trial  upon 
tile  trial  or  liearlng  of  the  cause  or  proceed- 
ing on  the  merits  transfers  the  cause,  and,  no 
matter  at  what  stage  of  it  the  transfer  is 
made,  the  particular  transfer  must  he  count* 
ed  as  one  of  the  five  permitted  to  each  party 
the  statute.  Though  the  construction  of 
the  leglslatlim  is  attended  with  difficulty, 
when  It  comes  to  an  application  of  It  to  spe- 
tiflc  cases,  we  think  this  la  the  only  propa 
construction. 

Counsel  for  respondents  contended  that 
the  application  to  this  court  was  prraaatnre; 
the  ground  of  his  contention  being  that  the 
record  shows  that  execution  of  the  order  had 
been  suspoided  to  a  day  certain  to  allow 
the  relator  to  attend  to  a  matter  of  business 
of  Importance.  The  order  was  made  and 
entered,  and,  so  far  as  the  record  shows,  the 
matter  then  before  the  court  had  been  finally 
disposed  ot  Application  for  reriew  was 
pn^>er  at  any  time  after  this  was  done, 
whether  the  order  was  in  process  of  ezecu- 
tloa  or  not  Counsel  also  cites  a  remark  In 
State  ex  rel.  Anaconda  C.  M.  Go.  t.  Clancy 
et  aL,  supra :  "It  would  be  absurd  to  speak 
of  a  change  of  Tenne  or  change  of  place  of 
trial  aft&  a  trial  has  been  had,  and  while  a 
motion  for  a  new  trial,  for  instance,  Is  pend- 
ing," and  Insists  that  this  court  has  already 
decided  that  a  motion  for  a  new  trial  does 
not  fall  within  the  purriew  of  these  prorl- 
sions.  The  remark  does  Indicate  that,  at 
the  time  tiiat  opinion  was  written,  this  court 


entertained  the  view  that  flw  term  "trtal" 
should  not  be  given  a  meaning  broad  enough 
to  Include  a  hearing  on  a  motion  for  a  new 
trial.  Tet  the  language  was  used  In  the 
course  of  the  discusslcna  by  way  of  illustra- 
tion, and  Is  not  germane  to  the  Question  then 
befbre  the  court  for  decision.  After  a  furtlier 
consideration  of  the  legation  we  are  of  the 
opinion  that  the  remaik  of  the  court  by  waj 
of  an  obiter  was  not  Justified,  and  that  the 
purpose  of  the  legislation  was,  as  now  stated, 
to  Include  a  trial  of  any  question  arising  on 
motion  at  any  stage  of  an  action  or  proceed- 
ing, not  during  a  hearing  on  the  merits,  the 
result  of  which  Is  a  determination  of  the 
rights  of  the  parties  as  then  presented. 

The  result  la  that  the  relator  had  a  right 
to  file  the  affidavit  of  disQuallflcation  on 
the  motion  for  a  new  trial  In  the  case  of 
Coulter  V.  Union  Laundry  Company,  and 
that  It  was  not  a  contempt  for  him  or  his 
client  to  do  sa  If  It  was  not  a  contempt, 
the  judge  was  compelled  to  grant  the  change 
of  Judge  or  change  of  the  place  of  trial, 
under  the  clear  Injunction  of  the  statute. 
The  court,  therefore,  was  without  Jurisdic- 
tion to  punish  the  relator  as  for  a  contempt, 
and  the  order  complained  of  must  be  an* 
nulled. 

MHiBURN,  X,  concurs. 

HOLIX)WAT,  J.  I  dissent  Any  attempt 
to  give  meaning  to  the  so-called  fair  trial 
law  is  fraught  with  the  greatest  difficulty. 
The  apparent  fttort  of  the  L^lslature  was 
ta  provide  a  method  for  disquall^tng  a 
trial  Jn^  by  the  mere  Imputation  of  bias 
or  prejudice,  and  to  iffovlde  for  a  diange 
of  venue  as  a  final  resort  in  evetjr  case 
where  suA  affidavit  of  bias  or  prejudice  is 
filed.  This  much  Is  reasonably  dear.  But 
when— at  what  stage  in  tbo  oonrse  of  the 
Utigatloib— may  the  dlsQualltying  affidavit  be 
filed?  If  it  can  be  filed  after  trial  on  the 
merits  and  while  a  motion  tm  a  new  trial 
la  poidlng,  thai  a  change  of  vmue  may 
be  had  at  that  stf^  of  the  proceeding ;  and, 
conversely,  if  a  change  of  venue  may  be 
had  after  trial  upon  tibe  morlte  and  while 
a  motion  for  a  new  trial  la  pending  unde- 
termined, then  a  disqualifying  affidavit  may 
then  be  filed.  Section  180  of  the  Code  of 
Civil  Procedure,  as  amended  by  an  act  of 
the  Second  Extraordinary  Session  of  the 
Blghth  Legislative  Assembly,  approved  De- 
cember 10.  1003  (Laws  1903,  2d  Ex.  Sess. 
p.  0),  provides  that  the  disqualifying  affi- 
davit "may  be -made  by  any  party  fb  an 
action,  motion  or  proceeding  *  *  *  at 
any  time  before  the  day  appointed  or  fixed 
for  the  hearlx^  or  trial  of  any  such  action, 
motion  or  proceeding  •  •  ♦."  I  agree 
with  the  majority  of  the  court  In  saying 
that  the  term  "proceeding"  used  In  that 
section  means  special  proceeding,  tor  the 
generic  term  "proceeding"  Includes  every  ap* 
plication  to  a  court  for  a  judicial  remedy. 
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and  every  sncb  ranedy  Is  to  be  had  tbrongli 
the  agency  ot  an  action  m  special  proceed- 
ing Sections  S460.  3470.  8472,  Code  OlT. 
Proc.  TlMse  proTlslona  of  the  statute  are 
exclusive,  and  therefore  the  term  "motion" 
could  not  have  been  used  to  define  an  ap- 
plication to  a  court  Independently  of  an 
action  or  a  special  proceeding.  So  that,  if  it 
has  any  meanlns  at  all,  as  naed  in  that 
section,  It  must  be  the  meaning  given  tiie 
term  by  section  1^  of  tlie  Code  of  Civil 
Procedure:  "An  application  for  an  (wder 
Is  a  motion."  The  Code  does  not  attoupt 
to  make  any  dasslflcatlon  of  motions.  They 
are  all  of  equal  dignity,  and,  it  the  mean- 
ing givffii  to  the  term  as  d^ned  In  section 
1820  above  was  meant  to  attach  to  It  as 
tued  In  section  180  as  amended,  then  upon 
any  motion  which  may  properly  be  made 
at  any  stage  of  an  action  or  proceeding,  a 
party  litigant  may  be  heard  to  Impute  bias 
or  prejudice  to  the  presiding  Judge,  with  no 
limitation  wbatevw.  except  that  his  dla- 
quall^lng  affidavit  aball  be  filed  prior  to  the 
day  set  for  hearing  the  motion.  I  do  not 
believe  tbat  the  term  "motion"  was  ased 
wltli  any  wellnleflned  idea  of  its  meaning,  or 
that  it  has  any  meanli^  whatever  as  em- 
ployed In  section  180  above,  as  amended.  I 
am  led  to  tills  conclusion  by  these  considera- 
tlons: 

1.  The  Bo-called  "Fair  Trial  Law"  asanmea 
to  amend  section  180  of  the  Code  of  Civil 
Procedure,  and  as  amended  that  section  now 
reads :  "Any  justice,  Judge  or  Justice  of  the 
peace  must  not  sit  or  act  as  such  in  any 
action  or  proceeding:  (1)  •  •  •  (2) 
*  •  ♦  (3>  •  *  •  (4)  When  either  par- 
ty makes  and  files  an  affidavit,"  etc.  The 
limitation  here  Imposed  Is  that  the  district 
Judge  shall  not  sit  or  act  as  aucb  Judge 
In  any  action  or  proceeding  wherein  he  Is 
disqualified  upon  any  of  the  grounds  enU' 
merated  In  the  four  snbdlvlaloua  following. 
Furthermore,  In  the  remaining  portion  of  the 
section  as  amended,  all  reference  to  the  term 
"motion"  IB  omitted,  as  it  Is  In  the  first  part 
of  the  section  quoted.  As  further  evidence 
of  the  meaningless  way  In  which  the  Legis- 
lature uaed  the  term  "motion,"  it  is  to  be 
observed  tbat  the  same  session  of  tbe  Leg- 
islature added  to  title  4,  part  2,  of  the 
same  Code,  two  sections  to  be  numbered  620 
and  621,  by  which  It  Is  attempted  to  provide 
for  certain  costs  In  the  event  a  disqualifying 
affidavit  should  be  filed,  and  by  section  621 
provision  is  made  that  certain  additional 
costs  shall  be  certified  by  the  clerk  of  the 
court  to  which  the  cause  was  transferred, 
"to  the  board  of  county  commissioners  of  the 
count}'  In  whlcb  said  action,  motion  or  pro- 
ceeding was  commenced,"  etc  It  Is  not  diffi- 
cult to  understand  what  Is  meant  by  the  com- 
mencement of  an  action  or  tbe  commence- 
ment of  a  iQ>ecial  proceeding,  but  the  com- 
mencement of  a  motion  Is  a  curios!^  In  the 
law. 

2.  That  a  change  of  venue  cannot  be  had 
after  a  trial  ou  the  merits  and  while  a  motion 


for  a  new  trial  Is  pending,  and,  consequently 
that  a  disqualifying  affidavit  cannot  be  filed 
at  tliat  stage  ot  the  proceeding,  seems  to  me 
beyond  controversy.  Section  1170  of  the 
Code  of  Civil  Procedure  defines  a  new  trial 
as  the  re^aminatlon  of  an  issue  of  fact  In 
the  same  court,  after  a  trial  or  decision  by 
a  Jury  or  court,  or  by  referees.  The  elemesits 
of  this  definition  are,  first,  a  re-examinatloB 
of  an  issue  of  ftict;  second,  tbe  retrial  or 
re-exomlnatlon  must  be  by  the  same  court 
which  tried  the  case  originally ;  and,  third, 
the  re-examlnation  can  only  be  had  after  a 
trial  and  decision  by  a  Jury,  court,  or  refoee. 
To  make  a  concrete  application  ot  the  pro- 
visions of  section  1170  to  the  matter  now  be- 
fore us,  it  is  sufficient  to  say  that  the  case 
of  Coulter  v.  Union  Zianndry  Company  was 
tried  In  the  district  court  of  Lewis  and 
Clarke  county,  which  comprises  the  First  Judi- 
cial district  of  this  state.  The  statement  on 
motion  fat  new  trial  was  settled  by  that 
court  If  the  disqualifying  affidavit  could 
then  be  filed,  pending  a  determination  of  the 
motion  for  a  new  trial,  a  change  of  venue 
could  also  be  bad  at  that  stage,  and,  if 
granted  and  tbe  action  transferred  to  the  dis- 
trict court  of  Jefferson  county,  tor  instance, 
which  is  in  the  Fifth  Judicial  district,  then 
another  court,  and  not  tbe  same  court,  would 
pap  upon  the  motion,  and,  if  no  further  dis- 
quall^ing  affidavits  were  filed,  that  court 
would  proceed  to  try  and  re-examine  tbe 
cause,  if  the  motion  was  granted,  and  this 
would  constitute  as  palpable  a  violation  of 
tbe  express  language,  as  veil  as  tbe  wpMt, 
of  section  1170  above,  as  I  can  imagine. 
That  this  result  fbllows  Is  Inevitable. 

If  Judge  Smith  was  the  only  Judge  In  tbe 
First  Judicial  district,  and  he  had  failed  to 
call  in  another  Judge  after  the  Olsquall^ng 
affidavit  was  filed— if  It  can  be  filed  at  such 
stage  of  the  proceedings— or  bad  called  in 
one  who  had  failed  to  appear,  and  if  the 
parties  bad  failed  to  agree  upon  a  district 
Judge  or  a  Judge  pro  tempore  to  try  tbe  cause, 
then  either  psrty  would  have  been  entitled 
to  a  change  of  venue  under  the  provisions  of 
section  615  above,  as  amended.  The  mere 
fact  that  In  this  particular  Instance  the  par- 
ties did  agree  up(m  a  district  Judge  to  bear 
the  motion  for  new  trial  and  retry  the  cause, 
if  the  motion  was  granted,  argues  nothtog; 
for  they  might  not  have  agreed,  and  whatever 
rule  is  adopted  must  be  a  general  one  and  of 
universal  application.  I  am,  therefore,  clear- 
ly of  the  opinion  tiiat  a  change  of  venue  can 
never  be  had  at  any  stage  In  tbe  course  of 
a  Judicial  inquiry  after  a  trial  oa  the  merite 
and  pending  the  determination  of  a  motion 
for  a  new  trial  (Swinford  v.  Pomeroy,  16 
Wis.  675;  Cairns  v.  O'BIeneas,  40  Wis.  469; 
Ex  parte  Cox,  10  Mo.  742;  Crane  v.  Crane, 
81  III.  165).  and  therefore  that  a  disqualify- 
ing affidavit  cauuot  be  filed  after  that  period 
baa  been  reached.  When  the  Leglsluture, 
In  amending  section  180  above,  provided 
that  a  disqualifying  affidavit  may  be  filed  at 
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aiiy  time  before  the  time  appointed  or  fixed 
for  the  lieariug  or  trial,  it  meant  a  trial  on 
the  merits,  and  uothlug  else.  While  the  ex- 
presBion  quoteil  la  the  opinion  of  the  majori- 
ty from  State  ex  rel.  Anaconda  Copper  M. 
Co.  V.  Clancy  was  made  use  of  by  way  of 
illustration,  I  am  satisfied  that  it  correctly 
states  the  law. 

Neither  do  I  think  that  the  decision  of  this 
court  In  State  ex  rel.  Montana  Central  Ry. 
Co.  V.  District  Court,  referred  to  in  the  ma- 
jority opinion,  has  any  declalTe  or  persua- 
sive effect  here.  There  we  were  considering 
the  meaning  of  the  expression  "before  trial." 
In  this  instance  we  are  considering  the  legal 
effect  of  a  hearing  upon,  and  disposition  of,  a 
motion  for  new  trial,  which.  In  my  opinion, 
do  not  in  any  sense  come  within  the  mean- 
lug  of  the  term  "trial"  as  there  defined.  The 
provisions  of  the  Iowa  Code  are  not  more 
emphatic  In  their  terms  than  are  our  own  In 
section  1170  above.  Section  3154  of  the 
Iowa  Code  (1873)  provides,  among  other 
things:  "The  district  or  circuit  court  In 
which  a  judgment  has  been  rendered,  or  by 
which,  or  by  the  Judge  of  which,  a  final  order 
has  been  made,  shall  have  power  after  the 
term  at  which  such  judgment  or  order  was 
made  to  vacate  or  modify  such  judgment  or 
order.  •  «  • "  Construing  this  section  the 
Supreme  Court  of  Iowa,  In  Gllman,  Adm'r, 
T,  Donovan,  59  Iowa,  76,  12  N.  W.  779,  ^Id: 
"It  will  be  observed  that  the  proceedings 
authorized  under  this  statute  are  In  the  na- 
ture of  a  writ  of  error  coram  nobis,  and  are 
provided  for  the  review  of  a  case  after  final 
judgment  in  the  very  court  wherein  It  was 
rendered.  By  the  express  terms  of  the  stat- 
ute quoted,  jurisdiction  of  this  proceeding 
Is  conferred  upon  the  court  wherein  the  judg- 
ment was  rendered;  all  other  courts  by  these 
terms  are  excluded.  'Expressio  unius  est 
esclusio  alterlus.'  The  proceeding  is  not  In 
the  nature  of  a  new  or  Independent  action, 
but  la  supplementary,  and  Intended  to  correct 
errors  committed  In  the  trial  of  a  cause  and 
the  rendition  of  a  Judgment.  It  Is  of  the 
same  character  as  all  proceedings  for  new 
trials,  the  correction  of  records,  etc.,  where- 
in the  court  committing  the  errors  corrects 
them.  In  this  proceeding  the  law  requires 
the  very  court  rendering  judgment  to  review 
its  decision.  The  case  cannot,  therefore,  be 
transferred  to  another  court  for  that  pur- 
pose." 

I  am  not  unmindful  of  the  fact  that  the 
opinion  of  the  majority  of  the  court  is  sup- 
ported by  the  decision  of  the  Supreme  Court 
of  California;  but  Finn  v.  Spagnoll  stands 
alone,  so  far  as  I  am  able  to  ascertain.  In 
holding  that  a  change  of  venue  may  be  bad 
while  a  motion  for  new  trial  Is  pending,  and 
that  case  was  decided  apparently  without 
any  reference  whatever  to  section  656  of  the 
California  Code  of  CIvU  Procedure,  which  Is 
Identical  with  our  section  1170  above,  and 
In  my  opinion  the  decision  cannot  be  recon- 
ciled with  the  provisions  of  tbat  section. 


Section  396  of  the  California  Code  of  ClvIJ 
Procedure,  which  corresponds  with  our  sec- 
tion 016,  Code  of  Civil  Procedure,  cannot 
possibly  be  made  to  refer  to  the  hearing  of 
a  motion  for  new  trial  without  absolutely 
abrogating  the  provisions  of  section  Go6  above 
of  their  Code.  In  Perkins  v.  Jones  &  League, 
55  Iowa,  211,  7  N.  W.  599,  the  question  up- 
on which  a  determination  of  this  case  de- 
pends was  before  that  court,  and  considering 
the  merits  of  the  controversy,  as  well  as  the 
application  of  the  term  "trial"  to  the  hear- 
ing of  a  motion  for  a  new  trial,  that  court 
said:  "The  sole  question  Involved  Is  whether 
after  verdict,  and  whilst  a  motion  for  a  new 
trial  la  pending,  a  change  of  venue  may  be 
awarded  to  another  court  We  are  clearly 
of  the  opinion  that  such  change  cannot  be 
granted.  There  are  many  reasons  against 
granting  a  change  at  such  stage  of  the  pro- 
ceedings. Section  2590  of  the  Oode  provides 
tbat  a  change  of  the  place  of  trial  may  be 
had.  Section  2739  of  the  Code  provides  that 
a  trial  Is  a  Judicial  examination  of  the  issues 
In  an  action,  whether  they  be  issues  of  law 
or  of  fact.  Now,  It  cannot  be  claimed  that 
the  passing  upon  a  motion  for  a  new  trial  is 
the  examination  of  an  Issue  of  fact  or  of 
law  In  the  case.  It  is  no  more  than  a  re- 
view of  the  question  whether  the  issues  of 
law  or  of  fact  have  already  been  properly 
determined,  or  whether  they  shall  again  be 
submitted  to  adjudication.  Section  2838  of 
the  Code  provides  that  the  application  for  a 
new  trial  must  be  by  motion.  The  very 
name,  "motion  for  a  new  trial,"  suggests  that 
the  passing  UF>on  the  motion  is  not  a  trial, 
but  simply  a  determination  whether  any 
further  trial  shall  be  allowed."  The  decision 
In  this  case  was  approved  in  Bennett  v.  Ca- 
rey, 57  Iowa,  221, 10  N.  W.  G34  and  in  Gllman, 
Adm'r,  v.  Donovan,  above.  In  my  opinion 
the  decision  In  Finn  v.  S]>agnoll  is  not  sup- 
ported by  reason,  and  cannot  be  reconciled 
with  the  provisions  of  the  California  Code, 
not  referred  to  In  the  opinion.  On  the  other 
hand,  the  Iowa  cases  here  cited  seem  to  be 
supported  by  reason,  and  to  offer  the  only 
possible  solution  of  the  question  here  present- 
ed which  can  be  had  without  absolutely  abro- 
gating the  provisions  of  our  section  1170 
above.  In  the  absence  of  anything  to  indi- 
cate It,  I  am  unwilling  to  concede  that  repeal 
or  amendment  of  section  1170,  by  implication, 
was  effected  by  the  enactment  of  the  amend- 
ments to  section  180  or  section  615  above. 

Some  analogy  is  sought  to  be  drawn  be 
tween  the  disqualification  for  bias  and  prej* 
udlce  and  the  other  grounds  mentioned 
in  the  first  three  subdivisions  of  section 
180;  but  in  the  majority  opinion  it  is  con- 
ceded that  the  disqualification  for  bias  or 
prejudice  may  not  be  effected  during  the 
progress  of  the  trial  of  an  action  on  the 
merits,  only  for  the  reason  that  in  that  par- 
ticular Instance  the  statute  forbids  it  But, 
if  the  conclusion  reached  by  the  majority 
Is  correct,  then,  If  during  the  actual  trial 
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of  a  cause  upon  the  merits,  and  while  tes- 
timony Is  being  recetvetl,  a  brother  of  the 
Judge  purchases  an  Interest  In  the  property 
in  controversy,  the  other  party  can  at  that 
stage  of  the  cnse  move  for  a  change  of 
venue  upon  the  ground  that  the  district 
judge  is  disqualified,  being  related  to  a  par- 
ty litigant  Tvlthin  the  prohibited  degree; 
for  there  Is  not  any  limitation  within  which 
the  disquallflcatlons  mentioned  in  the  first 
three  subdivlslouB  of  section  180  above  must 
be  made  to  appear,  while  section  G15,  as 
amended,  applies  to  them,  as  well  as  to  sub- 
division 4  of  section  180.  It  Is  true  that 
a  Judge  who  was  not  disqualified  at  the 
time  of  the  commencement  of  the  trial  may 
become  disqualified  during  its  progress  and 
before  the  motion  for  new  trial  is  disposed 
of;  hut  this  emergency  is  to  be  met  and 
this  difficulty  disposed  of  by  the  application 
of  a  remedy  other  than  a  change  of  venue. 
Section  12,  art  8,  of  the  Constitution,  pro- 
vides, among  other  things:  "Any  Judge  of 
the  district  court  may  hold  court  for  any 
otlier  district  Judge  and  shall  do  so  when  re- 
quired by  law."  The  substance  of  this  sec- 
tion Is  enacted  In  section  3G  of  the  Code  of 
Civil  Procedure,  which  also  provides  that 
upon  request  of  the  Governor  It  shall  be 
the  duty  of  a  district  judge  to  hold  court  for 
another  district  Judge.  And  In  these  pro- 
visions must  be  found  the  remedy  for  such 
an  extreme  case  as  just  suggested. 

I  am  therefore  of  the  opinion  that  a  change 
of  venue  could  not  have  been  had  In  Coulter 
v.  Union  Laundry  Company  while  the  motion 
for  a  new  trial  was  pending,  and  therefore 
that  this  relator  had  no  right  to  file  or  pre- 
sent an  affidavit  of  bias  or  prejudice  after 
the  cause  had  been  tried  and  while  a  motion 
for  a  new  trial  was  pending  undetermined, 
and.  assuming,  as  counsel  for  both  parties 
did  on  the  hearing,  that  the  presentation  of 
Buch  an  affidavit,  when  not  authorized  by 
law,  constitutes  contempt,  the  district  court 
bad  Jurisdiction  to  punish  the  relator  for  such 
contempt,  and  certiorari  will  not  He.  For 
these  reasons,  I  am  unable  to  agree  with  th'e 
conclusion  reached  by  the  majority  ot  the 
court 


5IACKEL  V.  BARTLETT. 
(Supreme  Court  of  Montana.   Oct.  21,  1905.) 

1.  Appeial  —  llEviKw  —  raEsuMPTioNs— Non- 
suit. 

"That  the  plaintiff  has  failed  to  make  out 
a  case,"  being  too  geueral  to  be  considered 
the  court  below  as  a  ground  for  nooHUit,  it 
will  be  presumed  on  appeal  that  the  court 
mnde  the  order  of  nonsuit  with  reference  to 
other  grounds. 

2.  WiTNEBSM— Communication  to  Attobnkt. 

Where  the  defendant  took  big  brother  to 
an  attorney  to  employ  him  in  the  matter  of  the 
brother's  assignment  for  creditors,  statements 
made  by  the  defendant  to  the  attorney  were 
not  privil^^,  under  Code  Civ.  Proc.  §  3163, 
subd.  2,  providing  that  an  attorney  cannot, 
without  the  consent  of  bis  client,  be  examined 


as  to  any  communTcatton  made  by  the  client 
to  him,  notwittistandiag  the  attorney's  testi- 
mony that  they  called  on  him  for  the  purpose 
of  obtaining  hiti  sen-ices  as  an  attorney  at  law, 
and  that  all  the  information  Kfiined  from  them 
was  in  the  capacity  of  an  attorney. 

[Ed,  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig,  Witnesses,  §§  750-752.] 

3.  Appeal  —  Heview  —  Scope  and  Exteht— 
Nonsuit. 

On  appeal  from  an  order  of  nonsuit,  the 
sufficiency  of  the  complaint  will  not  be  con- 
sidered, where  it  was  not  made  a  ground  oC 
the  motion  for  nonsuit. 

Appeal  from  District  Court.  Sllrer  Bow 
County;  William  Clancy,  Judge. 

Action  by  Alexander  Mackel,  as  trustee 
In  bankruptcy  of  the  estate  of  Frederick  A. 
Bartlett,  against  Henry  R.  Bartlett.  From 
a  Judgment  of  nonsuit,  plaintiff  appeals. 
Reversed. 

John  A.  Staelton,  for  appellant  John  J. 
McHatton,  for  respondent 

HOLLOW  AY,  J.  This  Is  an  action  brought 
by  a  trustee  In  bankruptcy  to  recover  the 
amount  of  an  alleged  preference.  The  com- 
plaint alleges  that  prior  to  February  6, 1899, 
Frederick  A.  Bartlett  was  indebted  to  the 
First  National  Bank  of  Butte  in  the  sum 
of  $1,530,  which  indebtedness  was  evidenced 
by  a  promissory  note  theretofore  executed 
by  the  said  Frederick  A.  Bartlett,  with 
Henry  R.  Bartlett,  this  defendant,  as  surety, 
and  delivered  to  the  bank;  that  on  Febru- 
ary 6,  1899,  this  note  was  past  due;  that 
Frederick  A.  Bartlett  was  then,  and  for  a 
long  time  prior  thereto  had  been,  insolvent 
and  then  contemplated  filing  a  petition  In 
bankruptcy;  that  Henry  B.  Bartlett  was 
then  solvent  and  able  to  respond  in  the  full 
amount  of  said  Indebtedness  to  the  bank ; 
that  on  the  said  6th  day  of  February  Fred- 
erick A.  Bartlett,  at  the  suggestion  and  In- 
stigation of  Henry  R.  Bartlett,  paid  said 
Indebtedness  to  the  bank,  and  that  sucb 
payment  was  made  by  Henry  It.  Bartlett 
acting  as  the  agent  of  Frederick  A.  Bartlett. 
It  Is  then  alleged  that  at  the  time  of  making 
such  payment  Henry  R.  Bartlett  had  reason 
to  believe  and  did  believe  that  Frederick 
A.  Bartlett  was,  and  for  a  long  time  prior 
thereto  had  been,  Insolvent;  that  such  pay- 
ment was  made  with  the  intention  on  the 
part  of  Frederick  A.  Bartlett  to  prefer  Henry 
R.  Bartlett  over  his  other  creditors,  and  that 
the  eCFect  of  such  payment  was  to  discharge 
Henry  R.  Bartlett  of  his  liability  to  the 
bank ;  that  on  February  8,  1899,  Frederick 
A.  Bartlett  filed  his  petition  In  bankruptcy 
in  the  United  States  District  Court  and  was 
by  that  court  adjudged  a  bankrupt  and  this 
plaintiff  selected  as  trustee  and  duly  quali- 
fied and  entered  upon  the  discharge  of  his 
duties  as  such.  The  complaint  alleges  a 
demand  upon  the  defendant  to  pay  over  to 
the  trustee  the  sum  so  paid  to  the  bank 
and  the  defendant's  refusal  to  comply  with 
that  demand.  To  this  complaint  the  defend- 
ant interposed  a  general  and  special  de* 
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mnrrer*  wbich  was  ovemiled,  and  defend- 
ant then  answered,  admitting  tbe  corporate 
»lRtence  of  tbe  First  National  Bank,  tbe 
indebtedness  of  Frederick  A.  Bartlett  to  the 
bank,  and  tbe  fact  that  defendant  was  a 
surety  on  the  note  evidencing  such  indebt- 
edness; that  on  tbe  Gth  day  of  February, 
1809,  such  note  was  past  due;  that  defend- 
ant was  then  solvent  and  bad  property  out 
of  which  the  bank  could  have  forced  tbe 
collection  of  said  indebtedness;  that  Fred- 
erick A.  Bartlett  paid  said  bank  ttarough  the 
defendant  as  his  agent;  and  that  this  de* 
fendant  suggested  to  Frederick  A.  Bartlett 
to  make  such  payment.  Defendant  also  ad- 
mits that  demand  was  made  upon  blm  to 
refund  to  the  trustee  the  money  so  paid 
over  to  the  Innk,  and  that  be  refused  to 
comply  with  the  demand.  Tbe  answer  de- 
nies all  the  otber  material  allegations  of 
tbe  complaint. 

Upon  tbe  trial  tbe  plaintiff  offered  evi- 
dence tending  to  sustain  the  allegations  of 
bis  complaint  with  reference  to  tbe  ad- 
judication of  Frederick  A.  Bartlett  as  a 
bankrupt.  plalntiflT's  appointment  as  trustee, 
the  Insolvency  of  Frederick  A.  Bartlett,  and 
some  evidence  tending  to  abow  knowledge 
on  tbe  part  of  Houry  B.  Bartlett  of  Fred- 
erick A.  Bartlett'B  Insolvency  at  the  time 
of  the  payment  of  the  note  to  tbe  bank, 
and  upon  tbia  Issue  also  offered  in  evidence 
tbe  testimony  of  one  Vernon  J.  Barlow, 
given  by  way  of  a  deposition,  which  deposi- 
tion, omitting  the  questions.  Is  as  follows: 
"My  name  Is  Temon  J.  Barlow.  I  am  a 
lawyer  by  profession,  and  I  reside  at  Butte, 
Montuia,  and  have,  since  November,  1SD7. 
I  have  known  Henry  B.  Bartlett  since  De- 
cember, 1887.  I  am  acquainted  with  Fred- 
erick A.  Bartlett,  and  have  known  him  since 
tbe  summer  of  1896.  He  was  introduced 
to  me  by  Henry  B.  Bartiett  In  my  office 
some  time  dnrlng  tbe  summer  of  1808.  I 
think  they  are  brothers.  Henry  B.  Bartlett 
and  Fred  A.  Bartlett  came  to  my  office 
together.  Henry  B.  Bartlett  stated  that 
Fred.  A.  Bartlett  had  Informed  him  that  his 
business  was  declining,  and  that  he  was  not 
making  enough  money  to  pay  his  clerk  or 
his  rent,  and  that  be  had  decided  to  make 
an  assignment,  and  that  he  wanted  to  see 
an  attorney,  and  that  he  (Henry)  bad  recom- 
mended me,  and  came  with  him  to  intro- 
duce blm.  I  do  not  remember  that  Henry 
B.  Bartlett  was  to  be  the  preferred  creditor. 
It  Is  my  recollection  that  be  was  an  In- 
dorser  for  Fred.  A.  Bartlett  at  the  First 
Natitmal  Bank  for  about  Fifteen  Hundred 
Dollars  (fl,SOO.OO}.  I  know  of  nothing  more 
that  is  material  to  the  Issue  In  the  above- 
named  cause."  Cross-examination:  "I  had 
but  one  conversation  with  Frederick  A. 
Bartlett  and  Henry  R.  Bartlett,  and  they 
called  upon  me  for  the  pmpose  of  obtain- 
ing my  services  as  an  attorney  at  law,  and 
all  the  Information  gained  from  them  was 
In  tbe  capacity  of  an  attorney.**  This  offer 


was  objected  to  on  the  ground  that  the  wit- 
ness Barlow  was  an  attorney  and  as  such 
was  consulted  by  Frederick  A.  and  Henry 
K.  Bartlett,  and  that  tbe  Information  gained 
wns  privileged.  This  objection  was  sustain- 
ed, and  the  evidence  exolodctl.  At  the  dose 
of  plaintiff's  case  the  defendant  moved  for 
a  nonsuit,  upon  tbe  grounds  that  the  plain- 
tiff had  failed  to  prove  the  Insolvency  of 
Frederick  A.  Bartlett  at  the  time  of  tbe  pay- 
ment to  the  bank;  that  plaintiff  had  failed 
to  show  that  defendant,  Henry  B.  Bartlett. 
hod  any  knowledge,  or  any  reason  to  be- 
lieve, that  Frederick  A.  Bartlett  was  In* 
solvent;  or  that  by  the  payment  of  said  In- 
debtedness Frederick  A.  Bartlett  Intended  to 
prefer  Henry  R.  Bartlett  over  his  other 
creditors,  or  that  snch  payment  was  made  in 
contemplation  of  bankruptcy,  and  "that  the 
plaintiff  bad  failed  to  make  out  a  case." 
This  motion  was  sustained  and  a  Judgment 
In  favor  of  defendant  for  costs  rendered. 
From  an  order  overruling  his  motion  for 
a  new  trial  the  plaintiff  appeals.  Tbe  er- 
rors assigned  are:  (1)  The  exclusion  of  tbe 
testimony  of  Vernon  3.  Barlow;  (2)  the 
granting  of  the  motion  for  nonsuit;  and 
(3)  the  denial  of  plaintUTa  motion  for  a 
new  trial. 

The  last  ground  of  the  motion  for  non- 
suit, namely,  "that  the  plaintiff  has  failed 
to  make  out  a  case,"  was  too  general  to 
be  considered  by  tbe  court  below  (Wright 
V.  Fire  Insurance  Co.,  12  Mont.  474,  31  PaC. 
87,  19  L.  B.  A.  211;  Jacobs  Sultan  Co.  v. 
Union  Mercantile  Co.,  17  Mont  65,  42  Pac. 
109;  1  Spelling,  New  Trial  Appellate  Prac- 
tice, 340,  and  cases  cited),  and  we  must 
presume  that  tbe  court  made  tbe  order  with 
reference  to  other  grounds  mentioned.  There 
was  some  evidence  Introduced  tending  to 
show  the  insolvency  of  Frederick  A.  Bart- 
lett at  the  time  of  the  payment  of  tbe  note, 
and,  if  the  testimony  of  the  witness  Barlow 
bad  been  admitted,  it  would  have  tended 
further  to  show  such  luBolvency  and  knowl- 
edge of  such  fact  by  tbe  defendant,  Henry 
B.  Bartlett:  and,  if  the  court  committed 
error  In  excluding  that  evidence,  tbe  order 
denying  tbe  plaintiff  a  new  trial  must  be 
reversed,  for  with  that  evidence  admitted 
there  was  sufficient  to  go  to  the  Jury. 

It  Is  apparent  that  the  court  proceeded 
upon  the  theory  that  the  deposition  of  Barlow 
showed  upon  Its  face  that  the  information 
which  he  received  from  Henry  B.  Bartiett, 
respecting  Frederick  A.  Bartlett'B  financial 
condition  a  few  montbs  prior  to  tbe  date  of 
tbe  payment  to  tbe  bank,  was  received  by 
him  while  acting  as  attorney  for  Henry  B. 
Bartlett,  and  therefore  the  communication  of 
such  information  was  privileged,  under  sub- 
division 2  of  section  3103  of  tbe  Code  of 
Civil  Procedure.  In  this,  we  think,  tbe  trial 
court  was  in  error.  Section  316S.  subd.  2, 
reads  as  follows :  *'Sec.  3163.  There  are  par- 
ticular relaticms  In  which  It  Is  the  policy  of 
the  law  to  encourage  confidence  and  to  pr«> 
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serve  It  Inviolate ;  therefore,  a  person  cannot 
be  examined  as  a  witness  In  the  following 
cases:  •  «  «  (2)  An  attorney  cannot, 
without  the  consent  of  fals  client,  be  examined 
as  to  any  communication  made  by  tbe  client 
to  falm,  or  his  advice  given  thereon  in  the 
course  of  professional  employment  •  •  *" 
It  is  to  be  observed,  first,  tbat  the  relation  ot 
attorney  and  client  must  bare  existed  be- 
tween Henry  R.  Bartlett  and  tbe  witness 
Barlow ;  and,  second,  tbe  communication  by 
Henry  B,  Bartlett  to  Barlow  must  have  been 
made  in  the  course  of  such  professional  em- 
ployment of  the  witness  Barlow  as  such  at- 
torney. Tbe  deposition  wholly  fails  to  show 
tbat  tlie  relation  of  attorney  and  client  ex- 
isted between  Barlow  and  Henry  R.  Bartlett 
On  the  contrary,  it  sbows  tbat  Henry  B. 
Bartlett  reconun ended  Barlow  to  FrederlA 
A.  Bartlett  who  was  seddng  tbe  aid  of  an 
attorn^,  and  only  came  to  Barlow  for  tbe 
purpose  of  introducing  Frederick  A.  Burtlett 
It  Is  true  tbat  on  cross-examination  the  wit- 
ness says,  In  answer  to  a  questfon  formed  to 
apply  to  both  Henry  R.  Bartlett  and  Fred- 
erick A.  Bartlett  that  they  called  upon  blm 
for  tbe  purpose  of  obtaining  bis  services; 
but  that  Is  not  buonsistent  with  what  he 
had  said  already.  Tbief  did  crane  to  him 
for  that  purpose,  but  the  services  were  to  be 
rendraed  to  Frederitft  A.  Bartlett  and  not  to 
Hairy  B.  Bartlett;  and,  while  tbe  Informa- 
tion may  have  been  obtained  by  Barlow  as 
an  attorney,  it  was  as  the  atburney  for  Fred- 
erick A.  Bartlett  and  such  information  as  he 
reoelved  from  Henry  B.  Bartlett  was  in  no 
sense  privileged.  But  this  is  attaching  to 
the  cross-examination  of  the  wltnras  more 
ImpcHTtance  than  It  merits;  for  the  answer 
of  tbe  witness  is  in  tbe  nature  of  fals  own 
conclusion,  wblle  on  his  direct  examination 
he  assumed  to  state  facts  from  which  tbe 
court  could  determine  whether  or  not  the  re- 
lation of  attorney  and  client  actually  existed 
between  him  and  Henry  R.  Bartlett,  and  upoix 
ttds  review  this  court  is  not  bound  to  accept 
Barlow's  conclusion  Uiat  he  was  acting  as 
■neb  attorn^  for  both  Fre^rlt^  A.  and 
Henry  B.  Bartlett  even  if  his  language  could 
be  construed  as  amounting  to  such  conclu- 
sion. 

In  Smith  T.  Caldwell,  22  Mont  331,  S6  Pac. 
D80,  this  court  had  occadon  to  consider  a  very 
similar  state  of  facts.  Kelly  and  Almlch 
went  to  Stephenson,  who  was  an  attorney, 
to  have  a  chattel  mortgage  drawn,  furnish- 
ing to  the  attorney  memoranda  of  the  prep- 
ay to  be  included,  the  amount  to  be  secured, 
etc  In  the  course  of  their  conversation  witb, 
and  in  the  prraence  of,  tbe  attorney,  the  pai^ 
ties  to  the  mortgage  were  alleged  to  have 
made  certain  statements.  Upon  the  trial 
Stephenson  was  examined  as  a  witness;  the 
purpose  being  to  elldt  from  blm  those  state- 
ments. The  question  was  raised  that  Steph- 
enson vras  acting  In  the  capacity  of  an  attor- 
ney and  tbat  tbe  communication  was  privi- 
leged. Upon  the  direct  examination  of  Stepli- 


enson  the  facts  were  brou^t  out  as  In  this 
case,  but  upon  hla  cross-examination  Steph- 
enson said:  "I  will  state  to  the  court  that, 
whatever  knowledge  I  acquired,  I  certainly 
acquired  acting  In  the  capacity  of  an  attorney 
for  the  parties  to  the  mortgage."  On  appeal, 
this  court  refused  to  be  bound  by  Stephen- 
sou's  conclusion,  but  disregarding  his  notion 
as  to  tbe  relation  existing  between  him  and 
the  parties  to  the  mortgage,  this  court  said : 
"From  the  examination  of  the  witness  Steph- 
enson, as  shown  by  the  record,  it  appears 
that  be  acted  in  tbe  transaction  about  which 
he  was  asked,  not  as  counsel  to  whom  Almlch 
and  Kelly  went  to  obtain  advice,  but  as  a 
scrivener  only.  What  he  learned  seems  to 
have  been  a  mere  incident  to  tbe  ministerial 
office  of  writing  tbe  instrument,  and  the  nota- 
rial work  of  authentication  for  record.  In- 
formation obtained  In  this  way  is  not  priv- 
ileged, even  though  the  scrivener  be  an  at- 
torney at  law." 

Tbe  cross-examination  of  Barlow  in  this 
case  at  most  only  shows  bis  conclusion  of  the 
matter,  as  did  Stephenson's  in  tbe  case  re- 
ferred t<^  while  in  this  case,  as  in  that,  the 
facts  disclosed  by  his  testimony  in  chief  show 
tbat  tbe  relation  of  attorney  and  cliait  be- 
tweoi  him  and  Henry  R.  Bartlett  did  not 
oist  and  that  ttie  statem^ts  were  not  even 
made  In  contemplation  of  the  employment  of 
Barlow  by  Henry  B.  Bartlett  In  tbe  Cald- 
well Case  above,  tbls  court  quoted  with  ap- 
proval from  the  California  court  as  follows : 
"Knowledge  acquired  during  tbe  time  the 
relation  exists  is  not  privileged,  unless  it  is 
acquired  in  the  course  and  for  the  purpose 
of  his  (thevttomey's)  employment  Batteries 
V.  Bliss,  36  Gal.  4S0.  The  party  seeking  to 
suppress  the  evidence  must  sustain  the  burden 
of  showing  tbat  it  comes  within  the  rule. 
Carroll  v.  Sprague,  58  GaL  66(L  'And  it  must 
appear  that  the  witness  learned  the  matter 
only  as  counsel  or  attorney  or  solicitor  for  Ibe 
party,  and  not  in  any  other  way,  and  that  it 
was  received  professionally  and  In  the  course 
ot  business.'  Sharon  v.  Sharon,  79  Cal.  633, 
22  Pac.  26. 131.  Tbe  communication  must  be 
confidential,  and  so  regarded,  at  least  by  the 
client,  at  the  time.  Id."  Viewed  in  tbe  light 
of  these  authorities,  which  merely  state  ele- 
mentary principles  ot  law,  this  record  fails 
to  show  that  the  relation  of  attorney  and 
(^ent  existed  between  the  witness  and  Henry 
R.  Bartlett,  and  the  court  was  in  error  in 
excluding  the  deposition. 

Respondent  urges  tbat  this  court  will  not 
review  tbe  matters  presented  in  this  Instance, 
f  (h:  the  reason  that  the  record  does  not  purport 
to  contain  all  tbe  evidence.  But  witb  refer- 
ence to  this  we  reply,  in  the  language  of  the 
Court  of  Appeals  of  IIIIm>is:  "When  the 
error  relied  on  is  tiiat  the  verdict  or  finding 
Is  contrary  to  the  evidence,  then,  to  avail 
of  such  asslgnmmt  of  error,  it  must  appear 
that  all  tbe  evidence  has  been  preserved  tqr 
tbe  bill  of  exceptlcms;  but  when  there  Is  no 
such  assignment  but  tbe  question  is  as  to  the 
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rejection  of  evidence  tending  to  prove  the 
Issue,  it  is  not  necessary  for  the  bill  of  excep- 
tious  to  contain  all  the  evidence.  Nason  v. 
Letz,  73  III.  371;  Schmidt  v.  Railway  Co., 
83  III.  405,  412."  Kimball  T.  Cruikshank.  90 
111.  App.  3. 

It  is  further  urged  that  this  court  will  not 
direct  a  new  trial  If,  as  respondent  contends, 
the  complaint  does  not  state  a  cause  of  ac- 
tion. But  on  appeal  this  court  reviews  the 
errors  presented  by  the  appellant,  not  those 
suggested  by  the  respondent  (Benepe-Owen- 
house  Co.  T.  Scheidegger,  32  Mont  424,  80 
Pac.  1024)  ;  and,  where  the  error  alleged  la 
the  granting  of  a  nonsuit,  this  court  will  re- 
view the  action  of  the  lower  court  with  ref- 
erence to  the  condition  of  the  case  as  pre- 
sented to  that  court  when  It  passed  upon  the 
motion,  and  will  consider  only  the  groimds 
urged  in  the  motion  for  nonsuit  Raimond 
V.  Eidrldge.  43  Cal.  50G :  Shain  v.  Forbes.  82 
Cal.  577,  23  Pac.  198.  In  this  last  case  the 
court  said :  "It  la  settled  law  in  this  state 
that  when  a  party  moves  for  a  nonsuit,  the 
grounds  of  the  motion  must  be  precisely  stat- 
ed, and  no  other  grounds  than  those  stated 
can  be  considered  by  the  court  in  granting  or 
refusing  the  motion,  or  by  the  appellate  court 
In  reviewing  the  order.  Cottey  v.  Green- 
field, 62  Cal.  602;  Gardiner  v.  Schmaelyle, 
47  Cal.  588 ;  Raimond  t.  Eidrldge.  43  Cal.  50G ; 
Hayne  on  New  Trial  and  Appeal,  §  IIC." 

The  rule  stated  above  Is  a  general  one,  and 
whether  it  will  apply  in  case  it  appears  to 
the  appellate  court  that  the  complaint  not  on- 
ly does  not  state  a  cause  of  action,  but  cannot 
be  amended  to  do  so,  we  do  not  now  deter- 
mine. The  order  of  the  conrt  la  reversed, 
and  the  canse  remanded,  with  direction  to 
grant  a  new  trial. 

Reversed  and  remanded. 

BRANTLY,  a  and  MILBUBN.  J., 
concur. 


LEHMAN  V.  KNAPP. 

(Supreme  Court  of  Montana.   Oct  25,  1905.) 

Appeal— Verdict— Conclusiveness. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.-~For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  §g  3935-3937.] 

Appeal  from  District  Court,  Fergus  Coim- 
ty;  E.  K.  Cheadle,  Judge. 

Action  by  Charles  Lehman,  doing  business 
under  the  Arm  name  and  style  of  Charles 
Lebman  &  Co.,  against  Lottie  Knapp.  com- 
mon)^ known  as  Georgia  Day.  From  a  judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

Blackford  &  Blackford,  for  appellant 
Frank  E.  Smith,  for  respondent. 

MILBURN,  J.  This  case  Is  on  appeal 
from  an  order  denying  plaintiff's  motion  for 
a  new  trial  and  from  the  judgment  Plain- 
tiff sued  defendant  for  a  balance  of  $985.30 


for  merchandise  alleged  to  have  been  sold 
and  delivered  to  the  defendant  at  her  special 
instance  and  request  Defendant's  answer 
denied  that  the  plaintiff  ever  sold  or  deliv- 
ered any  of  said  goods  to  her,  except  certain 
articles  sold  and  delivered  to  her  amounting 
to  the  sum  of  $8.70,  which  sum  she  offered  to 
pay  at  once.  The  case  was  tried  before  a 
Jury,  which  found  for  defendant,  and  jndff- 
ment  was  entered  accordingly. 

Although  appellant  devotes  part  of  his 
argument  to  the  point  that  the  court's  in- 
structions were  inconsistent  in  respect  of 
the  sum  of  $8.70,  admitted  by  defendant  to 
be  due  from  her  to  plaintiff,  still  there  is 
no  complaint  made  to  us  that  the  court  be- 
low did  not  cause  judgment  to  be  entered  for 
that  sum.  The  record  of  the  evidence  shows 
that  a  woman  called  Leona,  and  the  defend- 
ant went  to  plaintiff  to  buy  goods  to  fur- 
nish a  house  to  be  kept  by  the  said  Leona. 
The  house  belonged  to  defendant  and  was 
by  her  leased  to  the  other  woman.  The  sole 
Question  raised  by  the  pleadings  and  the  evi- 
dence was  this:  To  whom  were  the  goods 
sold?  Plaintiff  charged  them  on  tals  books 
to  the  defendant  and  attempted  to  prove 
that  they  were  sold  to  her  on  her  own  credit 
as  original  purchaser,  and  tbftt  she  promised 
to  pay  for  them. 

Appellant  specifies  error  In  that  "the  ver- 
dict is  not  sustained  by  the  evidence,  upon 
the  ground  that  the  goods  were  not  sold  and 
deli^'ered  expressly  upon  the  credit  of  the 
defendant"  We  suppose  counsel  mean  that 
the  contention  of  the  defendant  that  the 
goods  were  not  sold  and  deUvered  ^>on  her 
o^it  Is  not  sustained  by  the  evidence.  The 
evidence  is  conflicting  upon  the  point,  In  our 
opinion,  and  for  that  reason  the  verdict  may 
not  be  disturbed. 

The  second  specification  is  like  tbe  one 
above  mentioned.  The  other  qtedflcatioiu 
relate  to  the  Instructions  of  the  conrt  to  the 
jury.  Considering  the  theoir  upon  wUdi 
the  case  was  tried  by  connsel  and  sulnnltted, 
to  wit,  solely  upon  the  question  as  to  whether 
the  goods  were  sold  up<Hi  the  credit  and  origi- 
nal promise  of  defendant  to  pay  for  tbem,  wa 
do  not  find  that  the  court  erred  in  its  inatmc- 
tious  relating  to  the  question  ao  raised. 

Attack  is  made  upon  the  oourfs  charge 
as  to  the  credibility  ot  witnesses.  The  cpin- 
lou  of  the  California  conrt  cited  appellant 
(Fries  T.  American  Lead  Pencil  Ca,  141  Cal. 
613,  75  Pac.  164)  is  not  in  point  as  the  in- 
struction in  that  ease  is  tar  from  similar 
to  the  one  given  by  the  court  in  this  case. 
We  do  not  think  that  the  Instruction  com- 
plained of  was  erroneous. 

Not  finding  error  on  the  part  of  the  court 
and  the  jury  being,  as  we  think,  Justified 
In  its  finding,  the  wder  and  Judgnoent  ap* 
pealed  from  must  be  affirmed. 

Affirmed. 

BRANTLT,  C.  X,  and  HOLLOWAT,  J., 

concur. 


Digitized  by  Google 


MoDt)  lipOBE  T  SKTLES.  799 


MOORE  V.  SKYLES. 
(Supreme  Court  of  jSIontana.   Oct.  25,  1005.) 

1.  Fbincipal  ahd  Aqent— Special  A01!:nts. 

One  to  whom  a  mon^y  order  wqb  given  by 
another,  with  Instrurtions  to  fiee  if  it  wnti  all 
risht,  and,  if  so,  to  get  it  casheil,  was  a  special 
agent  of  tlie  latter,  within  the  meaning  of  OiT. 
Code,  S  3072,  defining  a  special  agent  as  an 
agent  for  a  particular  act  or  transaction. 

[Eld.  Note. — For  cases  in  point,  m>e  vol.  40, 
^t.  Dig.  Prindpal  and  Agent,  fij  47.  247- 

2.  SAira— ArTHOBlTT  OF  AeBIfT— DUTT  TO  AS- 
CERTAIN. 

Al]  persons  dealing  with  an  agent  are 
bound  to  ascertain  the  scope  of  the  agent'a  au- 
thority, and  if  they  do  not  they  deal  with  him 
at  their  peril. 

[Ed.  Note. — For  cases  In  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  S§  52S-530.] 

8.  Post  Office —•  Monet  Oedebs— Tbanbstb 
—Title  of  Tbansfebee. 

Rev.  St.  U.  S.  8  4037  [U.  S.  Comp.  St 
1901,  p.  2747],  provides  that  more  than  one 
indorsement  ot  a  money  order  shall  render  the 
same  invalid  and  not  payable.  Defendant  was 
the  indorsee  of  a  money  order  which  he  sent 
by  an  agent  to  the  post  office  on  which  it  was 
drawn  in  order  to  get  it  cashed.  The  agent 
sold  the  order  to  plaintiff,  indorsing  it  with 
his  own  name.  Held,  that  plaintiff  obtained  no 
title  to  the  order. 

Appeal  from  District  Court,  Flathead  Coun- 
ty; D.  F.  Smith,  Judge. 

Action  by  Ross  Moore  against  John  F. 
Skylefl.  From  a  JudKineDt  rendered  for  plain- 
tiff on  appeal  from  a  Justice's  Jtidgment,  and 
from  an  order  denying  a  uew  trial,  defend- 
ant appeals.  Beversed. 

B.  J.  Hclntlre.  and  W.  H.  Foortnan,  for  ap- 
pellant  P.  L.  Gray,  for  respondent 

HOLLOWAY,  J.  This  action  was  com- 
menced In  a  justice  of  the  peace  court  by  the 
plaintiff  to  recover  the  sum  of  ?31.  Judg- 
ment Tvas  rendered  In  favor  of  plaintiff,  end 
defendant  apiiealed  to  the  district  court, 
where  the  plnintlfF  again  prevailed,  and  the 
defendant  appeals  to  this  court  from  the  Judg- 
ment and  from  an  order  denylner  his  motion 
for  a  new  trial. 

'  The  facts  disclosed  by  the  record  are:  That 
on  October  13,  1003,  the  post  office  at  Kendall, 
Mont.,  issued  to  Alex.  Wilson  a  postal  money 
order  for  $31,  payable  at  Kallspell,  Mont 
Ttiis  money  order  was  indorsed  by  Wilson 
and  transferred  to  this  defendant.  Styles. 
Upon  December  1,  1903,  Skyles  sent  tbe  oi^er 
by  one  J.  J.  Kelley  to  tbe  post  office  at  Kali- 
spell,  with  instructions  to  see  if  it  was  all 
right,  and,  if  so,  to  get  it  cashed.  Kelley 
took  the  order  to  the  post  office  at  Kalispell, 
where  payment  was  refused  for  the  reason 
that  the  order  was  then  payable  to  Skyles 
and  Skyles  had  not  Indorsed  It  Kelley  then 
sold  the  order  to  this  plaintiff,  Indorsed  It 
with  his  own  name,  and  received  for  It  the 
full  sum  of  $31.  Plaintiff  then  presented  tho 
order  for  payment,  wblcb  was  again  refused 
for  tbe  reason  advanced  to  Kelley.  Moore 
tlien  sent  the  order  back  to  the  defendant  at 
WhitefiBb,  Mont,  txa  hia  indOTsement;  bnt^ 


as  the  defendant  had  not  received  anything 
whatever  from  Kelley  for  the  order,  he  in- 
dorsed It  sent  it  to  the  Post  Office  Depart- 
ment, and  himself  received  payment  in  full. 
Moore  then  brought  this  suit  for  diiniages  in 
tbe  sum  of  $yi,  the  face  value  of  the  order. 
These  facts  were  brought  out  by  the  testi- 
mony of  plaintiff's  witnesses,  and  this  is  the 
substance  of  all  tbe  evidence  Intrndiiced.  The 
defendant  did  not  offer  any  testimony,  but 
moved  for  a  nonsuit,  which  was  denied.  Tbe 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff, and  Judgment  was  rendered  thereon. 

From  these  facts  it  appears  that  Kelley 
was  a  special  agent  of  Skyles,  within  tbe  deS- 
nltlon  given  in  section  3072  of  the  Civil  Code, 
which  reads  as  follows:  "Sec.  3072.  An 
agent  for  a  particular  act  or  transaction  Is 
called  a  special  agent.  All  others  are  general 
agents."  See.  also,  Bntler  v.  Maples,  9  Wall. 
760,  19  U  Ed.  822.  All  persons  dealing  with 
an  agent  are  bound  to  ascertain  tbe  scope  of 
the  agent's  authority,  and  if  they  do  not  they 
deal  with  him  at  their  peril.  Bank  of  Deer 
Lodge  r.  Hope  Mining  Co.,  3  Mont  146,  35 
Am.  Rep.  458;  First  Natl.  Bank  v.  Hall  & 
Co.,  8  Mont.  341,  20  Pac.  638:  Dodge  v.  Birk- 
enfeld,  20  Mont  115,  49  Pac.  590;  Helena  Natl. 
Bank  T.  Rocky  Mt.  Tel.  Co.,  20  Mont.  879,  51 
Paa  829,  63  Am.  St  Rep.  628.  When  this 
order  was  presented  to  Moore  be  was  ap- 
prised by  the  order  Itself,  first,  that  it  was 
originally  payable  to  Wilson;  second,  that 
Wilson  bad  transferred  the  same  to  Skyles 
by  Indorsement;  third,  that  no  further  In- 
dorsement of  it  could  be  made  without  ren- 
dering the  order  Invalid  under  section  4037, 
Rev.  St.  V.  S.  [U.  S.  Comp.  St  1901.  p.  2747]; 
and,  fourth,  that  Skj-les  had  not  attempted  to 
tL-ausfer  It.  Tliere  was  not  anything  to  In- 
dicate that  Kelley  bad  or  could  obtain  any 
Interest  In  the  order,  save  only  his  possession 
of  it;  and,  so  far  as  this  record  shows,  Kelley 
assumed  to  transfer  title  in  bis  own  name 
and  by  his  own  indorsement,  and  did  not  as- 
sume to  act  as  tlie  agent  of  Skyles  or  In  any 
other  capacity  than  as  owner  of  the  order. 
As  Skyles  was  the  owner,  and  Kelley  bad  no 
authority  to  part  with  It  to  Moore,  Moore  did 
not  receive  any  better  title  than  Kelley  bad. 
If  Moore  was  dealing  with  Kelley  as  the  own- 
er of  the  order,  he  obtained  no  title,  for  Kel- 
ley bad  none,  and  this  was  apparent  from  the 
order  Itself.  If  he  was  acting  upon  the  as- 
sumption that  Kelley  was  the  agent  of  Skyles, 
he  was  charged  with  ascertaining  the  scope 
of  tbe  agent's  authority;  and  not  having  dtme 
so,  BO  far  as  here  disclosed,  he  dealt  with 
Kelley  at  his  peril,  and  having  parted  with 
his  mcHiey  to  an  agent  oot  authorized  to  trans- 
fer the  order  to  him,  he  Is  remediless,  as 
against  the  principal  who  was  the  owner. 

As  the  evidence  wholly  falls  to  support  the 
verdict,  the  Judi^nent  and  order  are  reversed, 
and  the  cause  remanded  for  a  new  trlaL 

Reversed  and  remanded. 

BBANTLT,  a  I.t  and  MILBURN,  J.,  conciir. 


Digitized  by  Google 


800 


82  FAOIFIG 


B&POBTEB. 


iNer. 


GULLING  et  al.  t.  WASHOH  COUNTY 

BANK.   (No.  1,672.) 
(Sopreme  Conrt  of  Nevada.  Not.  28,  1905.) 

1.  Pleadikg  —  Issues  —  Matters  Abisimq 
Afteb  Couhencement  of  Suit. 

Ad  answer  does  not  pat  ia  issue  new 
matter  set  np  in  an  answer  of  a  codefendant 
subsequoitly  filed,  especiallr  where  Buvfa  code- 
fendant waa  not  mentioned  in  tlie  former  an- 
swer. 

2.  Sauk  —  AixEQATiona   Dkeuo  Dkried 
Without  Ahbweb  ob  Keflt. 

If  it  be  conceded  that  under  the  statute 
a  defendant  denies  new  matter  alleged  against 
bim  in  the  answer  of  a  codefendant,  though 
he  does  not  answer  or  r^lT  thereto,  the  rule 
it  not  applicdBle  where  tne  answer  settinc 
up  the  new  matter  is  not  served  on  such  co- 
defendant, 

8.  JuDGMEifT— Res  Judicata. 

An  answer  directed  against  the  complaint, 
but  which  seeks  affirmative  relief  against  a  co- 
defendantj  raises  no  issue  as  to  the  latter, 
where  it  is  not  served  on  him,  and  he  files  no 
demurrer,  answer,  or  reply  thereto,  and  there- 
fore that  part  of  the  judgment  which  grants 
such  affirmative  relief  is  not  res  Judicata  as 
against  such  codefendant. 
4.  Appeai^Pbesumptjons— Res  Judicata. 

Where  the  judgment  roll  and  papers  in  a 
former  suit  are  introduced  in  evidence  in  the 
trial  court  and  brought  into  the  record  on  ap- 
peal, the  determination  of  the  question  wbetlier 
the  subject-matter  of  the  later  suit  was  adjudi- 
cated in  the  former  suit  rests  upon  the  showing 
by  the  record  and  not  upon  presumption. 
Fitzgerald,  G.  J.,  dissenting. 

Appeal  from  District  Court,  Waaho« 
County. 

Action  by  Ros&D  QuHlng,  ezecutrtx, 
against  tbe  Wasboe  County  Banlc.  From  a 
Judgment  in  favor  of  plaintiff,  defendant 
appeals.  Affirmed. 

Cheney  &  Massey,  for  appellant  Good- 
win &  Webb  ana  Dodge  &  PaAa:,  tot  re- 
spondent. 

TALBOT,  J.  On  March  1,  1893,  James 
Pollock,  his  wife,  Delta,  and  Daniel  Powell, 
who  are  admitted  to  have  been  tbe  owners 
at  that  time,  executed  to  B.  U.  Stelnman  and 
O.  H.  Cummlngs,  as  tmsteeB,  a  trust  deed  for 
certain  property  near  Beno  to  secure  the  pay- 
ment of  a  promissory  note  of  the  same  date, 
given  by  the  Pollocks  and  Powell  to  Farmers' 
&  Mechanics'  SavlDgs  Bank  of  Sacramento, 
for  f8,000  and  interest  This  deed  directed 
the  trustees,  In  case  of  default  In  payment 
to  sell  the  property  at  Sacramento  after  giv- 
ing notice,  to  apply  the  proceed  In  satis- 
faction of  the  note  and  costs  of  sale,  and 
to  pay  any  excess  to  the  grantors.  On  Au- 
gust 31,  1S95,  the  Pollocks  and  Powell  ex- 
ecuted to  Martin  Gulling  a  mortgage  on  the 
same  premises  for  |2,082.(i0  and  Interest 
thereon  from  that  date  at  8  per  cent,  per 
annum,  which  Is  sought  to  be  foreclosed  ia 
this  action,  and  which  specified  that  It  was 
given  subject  to  the  trust  deed.  On  Febru- 
ary 23,  1897,  the  Pollocks  and  Powell  con- 
veyed their  Interest  in  the  proiwrty  to  Wash- 
oe County  Bank  for  a  stated  consideration 
Of  ^4,000^  which  comprised  the  amoont  of 


$8,800.  estimated  to  be  due  to  tbe  Fanners' 
&  Mechanics*  Bank  of  Sacramento  on  tbe 
note  secured  by  tbe  tmat  deed,  and  95,200^ 
due  from  the  Pollocks  and  PoweU  to  the 
Wasboe  County  Bank  on  tmsecured  notes 
which  were  surrendered  to  them.  On  Feb- 
ruary 26,  1807,  the  Farmers'  &  Mechanlcsf 
Savings  Bank  commenced  suit  to  recover  the 
amount  due  on  Its  note  stated  at  (8,639.73, 
and  for  a  foreclosure  of  the  trust  deed  and 
sale  to  satisfy  that  amount  against  tbe  Pol- 
locks, Powell,  Thomas  B.  Haydon.  Henry 
Anderson.  John  Doe,  Richard  Boe,  Michael 
Doe,  B.  U.  Stelnman,  and  C.  H.  Cumminga. 
Neither  Martin  Gulling  nor  the  Washoe 
County  Bank  were  named  as  parties  In  the 
complaint  but  both  were  served  with  sum- 
mons under  the  fictitious  designatloDS  of 
defendants  who  were  alleged  to  have  some 
title,  claim,  or  Interest  which  was  second 
and  subordinate  to  the  right  of  the  Farmers* 
&  Mechanics*  Bank  arising  from  tbe  trust 
deed.  On  March  8,  1887,  Martin  GulUng 
filed  an  answjer  In  that  action,  In  which  tbe 
name  of  Washoe  County  Bank  Is  not  men- 
tioned in  the  title,  body,  or  prayer.  It  stated 
that  Its  allegations  were  made  "in  obedience 
to  summons  therein  Issued  and  served  upon 
him  and  answering  tbe  complaint  therein.** 
In  this  answer  be  admitted  tbe  priority  of 
the  claim  of  the  Farmers'  &  Mechanics* 
Savings  Bank  under  the  trust  deed,  thereby 
avoiding  any  real  issue  with  tbe  piaintifft 
but  he  alleged  the  execution  of  the  mort- 
gage to  him  by  tbe  Pollocks  and  Powell,  and 
that  other  persons  claimed  an  Interest  In 
the  premises  which  was  subsequent  to  his 
mortgage,  and  he  asked  for  judgment  against 
the  mortgagors  for  principal,  interest  and 
attorney's  fees,  for  tbe  usual  decree  of  sale, 
and  that  the  proceeds  be  applied,  first,  to 
the  satisfaction  of  any  judgment  which 
Farmers'  &  Mechanics*  Bank  might  obtain, 
and.  second,  to  the  payment  of  any  Judg- 
ment  be  might  recover,  that  he  have  ex- 
ecution for  any  deficiency  against  the  Pol- 
locks and  Powell,  and  that  they,  Thomas 
E.  Haydon,  Henry  Anderson,  B.  U.  Steln- 
man, and  C.  H.  Cummlngs,  and  all  persons 
claiming  under  them  subsequent  to  tbe  ex- 
ecution of  his  mortgage,  be  barred  and  fore- 
closed of  all  right  claim,  or  eonlty  of  redemp- 
tion. On  March  20,  1897,  12  days  after 
Gulling  filed  his  answer,  Stelnman  and  Gum- 
mings,  acting  as  trustees,  and  after  notice 
given,  sold  the  property  at  the  courthouse 
door  at  Sacramento  to  the  Washoe  County 
Bank  for  $9,100,  the  amount  due  the  Farm- 
ers' ft  Mechanics*  Bank  on  the  note  secured 
by  the  trust  deed  and  the  snm  estimated 
for  costs.  Over  four  months  later,  and  on 
July  31,  1897,  Washoe  County  Bank  filed  its 
answer  without  naming  Gulling  In  the  titles 
and  prefaced  its  averments  with  the  recital 
that,  "as  required  by  summons  served  on 
said  bank,  and  answering  said  summons  and 
the  complaint  filed  in  said  action."  It  made 
Its  allegations  setting  out  the  ezecatton  of 
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the  tmst  deed,  the  sale  thereunder,  and  the 
deeds  from  Stelnman  and  Cummlngs,  as 
trustees,  and  from  the  Pollocks  and  Powell 
to  Washoe  County  Bank.  These  facts,  and 
tbey  controlled  the  court  later  In  its  deci- 
sion In  that  case,  do  not  purport  to  be  stated 
against  Gulling.  But  directly  after  their 
statement,  as  so  alleged  in  answer  to  the 
complaint,  follows  an  allegation,  in  the  na- 
ture of  a  conclusion  of  law,  "that  the  equities 
of  all  the  other  defendants.  Including  Gul- 
ling, were  foreclosed  and  barred,"  and  a  de- 
mand for  a  decree  accordingly  against  them 
and  the  plaintiff.  This  answer  does  not 
In  any  part  of  it  purport  to  allege  as  a  cross- 
complaint,  or  in  terms  as  against  Gulling, 
the  sale  under  the  trust  deed  by  the  trus- 
tees to  Washoe  County  Bank,  nor  does  it 
appear  to  have  been  served  upon  bim.  He 
filed  no  demurrer,  answer,  or  reply  to  It  and 
the  record  indicates  that  he  offered  no  evi- 
dence regarding  It  The  case  came  to  trial 
on  January  14,  1898.  The  plaintiff,  Farm- 
mers'  &  Mechanics'  Savings  Bank,  and  the 
defendants,  Washoe  County  Bank,  Gulling, 
and  Anderson,  each  appeared  by  counsel 
and  defendant  Haydon  in  person. 

It  is  stated  In  the  findings  that  the  plain- 
tiff, having  before  the  hearing  made  and 
filed  a  disclaimer  of  all  Interest  In  the  action 
and  an  admission  that  Washoe  County  Bank 
had  succeeded  to  the  Interest  of  plaintiff, 
thereupon  rested,  that  Martin  Gulling  offered 
and  submitted  evidence  and  proofs  and  there- 
upon rested,  and  that  Henry  Anderson, 
Washoe  County  Bank,  and  "the  defendants 
and  each  of  them  having  submitted  evidence 
and  proofs  in  support  of  the  Issues  made 
by  them  In  their  answers,  the  case  was  sub- 
mitted to  the  court."  The  fair  Inference 
from  the  language  and  from  the  fact  that 
he  was  the  first  to  submit  proofs  Is  In  that 
he  Introduced  evidence  to  support  the  allega- 
tions of  his  answer  which  averred  the  ex- 
ecution and  nonpayment  of  his  mortgage, 
but  that  he  did  not  offer  any  In  relation  to 
other  facts  alleged  in  the  answer  of  Washoe 
County  Bank.  The  findings  and  decree  In 
that  fiction  disposed  of  the  claims  of  these 
other  defendants,  and  found  and  declared 
that  the  sale  and  deed  made  by  the  trustees 
was  In  accordance  with  the  terms  of  the 
trust  deed  and  that  by  such  sale  and  deed 
all  the  interest  in  the  property  was  convey^ 
to  Washoe  County  Bank  clear  of  GuIIIng's 
mortgage,  and  that  the  latter  was  entitled 
to  a  judgment  against  the  Pollocks  and  Pow- 
ell for  the  amount  due  on  his  note,  but  not 
to  a  decree  of  foreclosure.  The  findings 
recite  that  "defendant  Gulling  was  made  a 
party  to  the  action  and  was  duly  served 
with  process  therein,  and  In  due  time  filed 
his  answer  to  plaintiffs  complaint,"  but  It 
does  not  appear  that  there  was  any  other 
service  upon  him,  or  Issue  made  that  render- 
ed him  liable  beyond  the  allegations  and  de- 
mands of  the  complaint  or  that  would  cut 
off  his  rights  by  reason  of  the  sale  by  the 
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trustees,  which  did  not  take  place  until  aft- 
er be  had  filed  his  answer.  The  court  found 
In  both  actions  that  $8,800,  esdmated  to  be 
the  amount  due  Farmers'  &  Mechanics* 
Bank,  and  notes  held  by  Washoe  County 
Bank  against  the  Pollocks  and  Powell  for 
$5,200,  unsecured  after  the  execution  of  the 
mortgage  by  them  to  Gulling,  constituted 
the  consideration  expressed  at  $14,000  for 
the  deed  from  them  to  Washoe  County  Bank, 
and  that  the  property  was  worth  about  that 
sum  at  the  date  of  the  trustees'  sale  and 
the  time  of  trial.  A  blank  space  In  the  de- 
cree In  the  first  action  for  Judgment  In  the 
amount  owing  by  the  Pollocks  and  Powell 
to  Gulling  on  his  note  and  mortgage  re- 
mains unfilled.  The  case  now  before  the 
court  was  brought  by  Martin  Gulling  on 
June  9,  1902,  against  Washoe  County  Bank, 
as  grantee,  to  foreclose  his  mortgage  so  ex- 
ecuted on  the  premises  by  the  Pollocks  and 
Powell  before  they  deeded  to  the  defendant, 
and  is  now  prosecuted  by  the  representatives 
of  his  estate.  The  defendant  pleads,  by  way 
of  estoppel,  the  Judgment  In  the  former  ac- 
tion, and  claims  that  by  It  Gulling  was,  and 
his  executors  are,  barred  and  foreclosed  of 
all  right  to  proceed  against  Washoe  County 
Bank.  The  district  court  was  of  the  opinion 
that  In  the  earlier  suit  It  did  not  have  Juris- 
diction to  make  the  Judgment  effective  in 
quieting  the  title  of  appellant  against  Gul- 
ling, and  it  has  now  entered  a  decree  of 
foreclosure  and  sale  to  satisfy  his  mortgage, 
from  which  this  appeal  Is  taken. 

The  Important  questions  under  the  record 
and   elaborate  and  Interesting  briefs  are 

.  whether  the  matters  relating  to  the  trustees* 
sale,  determined  in  the  former  action,  were 
within  the  Issues  as  between  Gulling  and  ap- 
pellant and,  if  they  were  not,  whether  he 
waived  the  framing  of  Issues  so  that  he  be- 
came bound  by  the  decree.  The  facts  stated 
in  the  complaint  of  Farmers'  &  Mechanics' 
Savings  Bank  averring  the  execution  of  the 

I  trust  deed  were  not  denied  by  any  of  the 
Darties.   The  statute,  at  least  in  favor  of 

I  the  plaintiff,  raised  denials  of  the  facts  al- 
leged in  GuIIIng's  answer.  These  were  In 
regard  to  the  execution  and  nonpayment  of 
his  mortgage,  and  did  not  relate  to  the 
trustees'  sale  which  took  place  after  his 
answer  had  been  filed,  and  therefore,  if  any 
issue  existed  regarding  this  sale  it  must  have 
been  founded  on  the  answer  of  Washoe  Coun- 
ty Bank.  On  Its  behalf  it  Is  urged  that  the 
answei-s  of  Gulling  and  the  bank  made  a 
direct  issue  of  his  right  to  have  the  prop- 
erty sold  to  pay  bis  debts,  but  this  Is  deal- 
ing with  conclusions,  and  not  with  facts  on 
which  Issues  are  based.  Gulling  did  not 
raise  any  issue  regarding  the  trustees*  sale, 
for  his  only  answer  was  filed  before  the  sale 
and  before  the  answer  of  Washoe  County 
Bank  in  which  It  was  alleged,  and  did  not 
mention  the  name  of  the  latter. 

On  behalf  of  appellant  it  is  urged  that  the 
only  pleadings  provided  or  allowed  by  the 
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jwactlee  act  for  the  allegation  of  facts  are  a 
couiplalnt  by  the  plaintiff  and  an  answer  by 
a  defendant,  and  that  In  determining  the 
rights  of  codefendants  between  themselves  au 
answer  is  the  only  pleading  permissible,  and 
that  its  allegations  are  deemed  denied  by 
statute  when  It  states  a  cause  of  action 
against  a  codefendant,  the  same  as  If  it  re- 
lates new  matter  against  a  plaintiff.  For 
respondent  a  different  view  Is  taken,  and  it 
is  claimed  that  under  Rose  t.  Treadway,  4 
Nev.  4G0,  07  Am.  Dec.  546,  and  other  cases 
cited  that  ordinarily  the  defendants  in  an 
action  are  not  as  between  themselves  ad- 
versary parties ;  that  they  become  such  only 
when  cue  files  a  pleading  in  the  nature  of  a 
cross-complaint  seeking  affirmative  relief 
against  another ;  that,  when  this  is  done, 
they  lose  their  identity  as  defendants,  and 
for  the  purposes  of  the  cross-complaint  as- 
sume the  relation  of  plaintiffs  and  defend- 
ant; that  the  one  against  whom  the  cross- 
complaint  Is  filed  is  of  necessity  entitled  to 
all  the  rights  of  an  adversary,  including  that 
of  being  served  with  and  of  having  an  oi>- 
portunity  of  pleading  to  the  cross-complaint ; 
and  that,  the  statute  baring  failed  to  desig- 
nate the  methods  of  pleading  between  co- 
defendants,  equity  practice  must  be  followed. 
If  it  be  conceded  for  the  argument  that  the 
statute,  as  claimed  for  appellant,  denies  any 
new  matter  which  one  defendant  may  al- 
lege against  a  codefendant,  and  that  no  an- 
swer or  reply  thereto  Is  required.  It  would 
still  be  a  dangerous  precedent,  wbfch  we 
would  be  reluctant  to  establish,  to  hold  that 
the  statute  denies  for  a  codefendant  facts 
not  alleged  against  him,  but  stated  in  the 
answer  of  another  defendant  to  the  com- 
plaint, or  that  an  issue  would  be  raised 
against  a  codefendant  by  the  mere  filing 
without  service  of  an  answer  containing  new 
matter  alleged  against  the  complaint  of  the 
plaintiff.  The  answer  of  "Washoe  County 
Bank  in  the  former  suit  not  having  been 
served  upon  Gulling,  and  he  having  filed  no 
demurrer,  answer,  or  reply  to  it,  which  would 
have  been  a  waiver  of  service,  we  feel  con- 
strained to  hold  that  it  raised  no  issue  against 
him,  and  If  we  concede  for  the  purposes  here 
that  denial  by  statute  without  any  pleading 
In  reply  is  sufficient  between  codefendants, 
such  denial  ought  not  to  become  operative  be- 
fore service.  White  v.  Patton,  87  Cai.  151, 
25  Pac.  370 ;  Clements  v.  Davis,  155  Ind.  G31 , 
57  N.  E.  90;").  To  hold  otherwise  or  establish 
a  different  practice  might  cause  litigants  to 
suffer  a  great  injustice.  An  answer  to  a 
complaint  ought  to  be  served  upon  the  plain- 
tiff; but,  If  It  is  not,  he  may  be  expecting 
It,  or,  to  secure  a  default,  he  could  not  ob- 
tain judgment  without  being  aware  of  it, 
and  would  not  be  likely  to  go  to  trial  with- 
out being  prepared  to  meet  the  statutory 
denial  in  his  behalf  of  any  new  matter  it 
alleged.  It  Is  different  between  codefendants. 
Usually  their  interests  are  not  adverse,  ex- 
cept to  the  platntlfT,  and  one  defendant  may 


not  expect  that  another  defeudaiit  will  set 
up  a  cause  of  action  and  seek  a  Jud};iueiit 
againnt  hiui,  and,  if  he  doeK,  he  KJiuuld  not 
be  required  to  watch  the  <rourt  records,  as 
Gulling  could  have  done  for  mure  than  four 
months  after  his  answer  was  filed,  to  as- 
certain whether  any  of  his  codefendants 
filed  a  cross-complaint  against  him,  in  order 
that  he  might  be  prepared  to  meet  it.  Until 
he  is  warned  by  service  of  the  pleading  and 
demand  or  waives  service  or  issue,  he  ought 
not  to  be  bound  by  any  judgment  based  upon 
it  If  the  Farmers'  &  Mechanics'  Savings 
Bank,  Instead  of  Washoe  County  Bank,  had 
bought  the  property  at  the  trustees'  sale  and 
relied  upon  Its  purchase,  necessarily  It  would 
have  pleaded  the  facts  by  supplemental  com- 
plaint, an<^  they  would  not  have  t>een  con- 
sidered denied  by  Gulling's  answer  to  the 
original  complaint,  and  without  service  upon 
or  waiver  of  service  by  him  a  valid  Judgment, 
based  upon  facts  occurring  after  he  had  been 
served  with  the  original  complaint  and  filed 
his  answer  thereto,  could  not  have  been 
taken  by  default  against  him.  In  Mitchell  v. 
Mitchell  (Nev.)  79  Pac  50,  we  set  aside  the 
action  of  the  district  court  whereby  it  granted 
a  plaintiff  relief  not  demanded  in  the  com- 
plaint served  upon  the  defendant  That  was 
pursuant  to  statute,  but  there  is  no  more  rea- 
son for  holding  a  defendant  liable  on  a  Judg- 
ment based  on  a  cross-compIalnt  or  pleading 
of  a  codefCTdant  without  service  tlian  on  one 
resting  on  a  complaint  of  a  plaintiff  which  has 
not  been  served.  In  neither  case  should  tlie 
rights  of  the  parties  be  concluded  without 
service  or  a  waiver  thereof. 

It  is  said  that  service  of  the  answer  of  the 
Washoe  County  Bank  will  be  presumed,  if 
necessary,  to  support  the  judgment.  "The 
judgment  roll  and  the  papers"  In  the  first 
case  were  Introduced  on  the  trial  and  are 
brought  here  in  the  statement  on  appeal,  and 
the  case  rests  upon  them,  and  not  upon  pre- 
sumptions, and  the  burden  of  establishing 
estoppel  Is  upon  the  defendant  If  any  ad- 
mission or  affidavit  of  service  was  made,  it 
should  be  among  those  papers,  but  none  ap- 
pears, and  therefore  we  must  conclude  that 
the  answer  was  not  served.  The  return  of 
the  sheriff  and  recital  in  the  findings  indi- 
cate that  Gulling  was  served  with  summons, 
and  the  findings  state  that  in  due  time  he 
appeared  and  filed  his  answer  to  the  com- 
plaint. Under  these  circumstances  further 
service  will  not  be  presumed.  Galpin  v. 
Page,  18  Wall.  360,  21  L.  Ed.  959.  Beyond 
that  apiiellant's  answer  In  the  present  case 
does  not  allege  that  the  answer  of  Washoe 
County  Bank  was  served  upon  Gulling  tn  the 
other  suit  and  Is  defective  in  this  vital  re- 
spect Its  allegations  follow  the  facts  dis- 
closed by  the  record  of  the  former  action 
which  show  no  service,  and  it  states  the  con- 
clusion that  by  the  filing  of  the  former  answer 
an  Issue  was  raised  against  Gulling, 

Numerous  cases  are  cited  by  appellant 
holding  that,  by  going  to  trial  on  new  matter 
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alleged  in  the  answer  without  a  reply  thereto, 
a  reply  la  waived,  even  in  states  where  the 
statute  prorldee  for  one.  If  this  be  the  rule 
ordinarily  In  actions  between  a  plaintlflf  and 
defendant  or  where  by  cross-complaint  new 
matter  Is  alleged  against  a  codefeudant,  and 
the  latter  appears  and  Introduces  evidence  lu 
regard  to  It,  the  role  ougbt  not  to  apply  to 
cases  like  the  present  one,  where  the  code- 
fendant  Is  in  court  for  other  purposes  and 
tbe  answCT  is  in  reply  to  the  complaint,  and 
does  not  state  the  new  facta  as  a  cross- 
complaint,  or  cause  of  action  against  the  co- 
defendant  Is  not  served  or  replied  to  by  him, 
and  he  Introduces  no  evidence  concerning  it, 
and  other  parties  participate  In  the  triat 
There  being  no  service  upon  Gulling,  no 
demurrer,  answer,  reply,  or  testimony  by  him 
In  relation  thereto,  the  allegations  In  the 
answer  of  Washoe  County  Bank,  stating  the 
facts  in  relation  to  the  sale  and  deed  by  the 
trustees,  which  controlled  the  court  and 
which  are  directed  against  the  complaint,  and 
not  against  Gulling,  are  too  slender  a  thread 
to  sustain  the  Judgment  against  him.  As 
respcmdent  contends,  he  could  be  In  court 
fOr  some  purposes,  and  not  for  otbera.  He 
could  be  bound  as  far  as  process  or  proper 
allegations  and  demands  had  been  served 
upon  taim  and  to  the  extent  that  be  hod 
waived  them  or  made  other  issues  himself 
without  becoming  liable  further.  This  Is  well 
Illustrated  by  the  finding,  conclusion,  and 
direction  of  the  court  that  Gulling  have  jud£< 
ment  against  the  Pollocks  and  Powell  for  the 
amount  due  on  his  note  and  mortgage.  If  the 
space  left  for  this  In  the  Judgment  had  been 
filled,  or  if  the  court  had  made  a  decree  of 
foreclosure  in  favor  of  Gnlling,  both  would 
have  been  void  against  the  Pollocks  and 
Powell  for  lack  of  service,  as  Is  tiie  Judgment 
against  them  based  on  the  trustees*  sale,  and 
it  has  been  held  that,  if  one  of  the  parties  to 
a  Judgment  Is  not  bound,  the  other  is  not 
They  had  been  served  by  the  savings  bank 
with  complaint  or  summons  seeking  the  fore- 
closure of  the  trust  deed  and  filed  a  demurrer. 
For  the  purposes  of  that  complaint,  and  to  the 
extent  of  Its  demands,  they  were  in  court 
or  were  bound,  but  a  Judgment  against  them 
for  the  amount  or  foreclosure  of  the  Gulling 
note  and  mortgage,  when  they  had  not  been 
served  with  plea^ng  or  process  regarding 
these,  would  have  been  void.  Tlie  court  had 
Jurisdiction  of  the  subject-matter  of  all  qnes- 
tifHiB  involved  in  this  litigation,  but  of  the 
parties  no  further  than  tbey  presented  them- 
selves or  were  served  with  pleadings  or  pro- 
cess or  waived  service  or  issues.  If  a  com- 
plaint and  summons  on  a  demand  for  $1,000  is 
served  upon  a  defendant,  a  Judgment  for 
$10,000  would  be  void,  because  the  district 
court  would  have  Jurisdiction  over  him  to  the 
extent  of  only  $1,000,  while,  so  far  as  sub- 
ject-matter is  concerned.  It  has  Jurisdiction 
in  any  amount. 

The  facts  were  quite  different  and  the  prin- 
ciple involved  distinguishable  in  Maples  v. 


Geller,  1  Xev.  230.  There  an  answer  which 
did  not  demand  Judgment  upon  new  matter 
was  filed  to  the  complaint,  but  not  served. 
The  question  was  not  between  codefendants. 
The  court  sold  that  the  filing  of  the  answer 
gave  it  Jurisdiction  over  the  def^dont. 
Stripped  of  dicta,  that  decision  proper^  de- 
termined that  the  filing  of  an  answer  to  the 
complaint  witliout  service  prevents  a  Judg- 
ment for  the  plaintiff  by  default,  while  here 
we  hold  that  property  rights  cannot  be  lost 
or  adjudicated  upon  an  answer  or  pleading  by 
a  defendant  seeking  offlnuaUve  relief  on  new 
facte  against  a  codefendant  without  service^ 
or  an  Issue  or  waiver. 

Questions  are  presented  upon  the  recwd  In 
this  case  whether  or  not,  under  the  provisions 
of  the  practice  act  of  this  stete,  the  answers 
filed  by  Mortin  Gulling  and  the  Washoe  Coun- 
ty Bank,  in  t^e  suit  instituted  by  the  Farm- 
ers' &  Mechanics'  Savings  Bank,  In  so  far 
as  they  sought  affirmative  relief  against  co- 
defendants,  are  answers  as  contemplated  by 
our  statute,  or  wbethor  tbey  are.  In  fact* 
equitable  cross-bills.  If  the  latter,  whether 
or  not.  under  the  practice  act,  tbey  ore  per- 
missible pleadings,  and,  further.  If  permis- 
sible pleadings,  whether  or  not  the  dismissal 
of  the  plalntiETs  complaint  would  not  require 
the  dlamisBol  of  the  entire  proceeding.  These 
questions,  however,  under  the  view  we  have 
taken  of  this  case,  are  not  denned  necessary 
to  be  determined. 

The  Judgment  and  order  of  the  district 
court  are  affirmed. 

XORCROSS,  3.,  concurs.  FITZGERALD, 
O.  J.,  dissents. 


KEENE  V.  ELDRIEDGE. 
(Supreme  Court  of  Oregon.  Oct.  23,  1905.) 

1.  Plbadinq  —  SunriciBHGT  — -  MoDx  or  Ob- 
jection. 

When  the  sufficiency  of  a  complaint  is 
cballei^ed  by  a  demurrer  or  motion,  it  must 
be  constmed  more  strictly  against  the  plaintiff 
than  when  the  question  arises  on  the  atuDission 

of  evidence,  in  which  case  all  intendments  are 
in  favor  of  the  complaint. 

[Kd.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  fig  535-555.] 

2.  Monet  Received  —  Complaint  —  Suffi- 
ciency. 

Under  B.  &  C.  Comp.  §§  G4,  67,  providing 
that  all  forms  of  pleading  in  actions  at  law  are 
abolished,  and  that  the  complaint  shall  con- 
tain a  concise  statement  of  the  cause  of  action, 
a  complaint  alleging  that  defendant  received, 
as  agent  of  plaintiff,  certain  suma  belonging 
to  plaintiff,  and  that  plaintiff  had  demanded 
payment  thereof,  wsr  sufficient,  in  the  absence 
of  demurrer  or  motion  relating  thereto,  not- 
withstanding a  failure  to  allege  that  the  mon^ 
was  paid  to  defeudant  for  the  use  of  plaintiff, 
or  that  he  promised  to  pay  it  to  plaintiff. 

3.  Same— Admissibility  of  Evidence. 

In  an  action  for  money  received,  evidence 
that  the  money  waa  paid  to  the  defendant  at 
plaintiff's  request,  to  show  that  the  money 
equitahly  belonged  to  plaintiff,  was  admissible, 
notwithstanding  the  fact  that  the  complaint 
coDtained  no  all^ation  of  defendant's  promise 
to  pay  plaintiff  the  mon«y  received. 
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4.  Save. 

Where  plaintiff  conveyed  land  to  defendant, 
to  be  sold  aod  the  proceeds  appiled  to  pay  a 
Hum  dne  defendant,  and  the  balance  to  be  paid 
plaintiff,  the  plaintiff  ia  entitled  to  recover  such 
Dalauce,  though  hia  complaint  merely  alleges 
that  the  defendant  received  the  money  on  nia 
account,  and  does  not  allege  that  it  was  for 
bis  use  or  that  the  defendant  promised  to  pay 
it  to  him. 

Appeal  from  Glrcnlt  Coxirt,  Marlon  Coun- 
ty; George  H.  Bomett,  Jnd^ 

Action  A.  O.  Eeene  against  Nancy  C. 
Bldrledge.  From  a  Jndgment  of  nonsuit, 
plalntlCF  appeals.  Rerersed. 

Thia  action  was  commenced  by  filing  a  com- 
plaint of  which  the  following,  omitting  the 
formal  parts.  Is  a  copy:  "First.  That  In 
Marion  county,  Oregon,  on  or  about  the  6th 
day  of  October,  1904,  the  defendant  received 
from  James  Goffln,  Arthur  Goffiu,  Adolf  Goffin, 
and  Yda  Goffln,  as  agent  of  plaintiff,  the  sum 
of  $399.48,  belonging  to  and  on  account  of 
plaintlflF,  and  which  is  now  due.  Second. 
That  thereafter,  and  prior  to  the. bringing 
Of  this  action,  the  plaintiff  demanded  pay- 
ment thereof  from  the  defendant.  Third. 
That  the  defendant  has  not  paid  the  said 
sum  of  ?399.48,  or  any  part  thereof,  and 
refuses  to  pay  the  same,"  concluding  with 
a  prayer  for  Judgment  Without  interpos- 
ing either  demnrrer  or  motion  to  this  plead- 
ing, the  defendant  answered,  denying  eacb 
alle^tlon  of  the  complaint,  and,  a  trial  being 
had,  the  plaintiff  Introdnced  his  testimony 
and  rested,  whereupon  the  court  gave  a  Judg- 
ment of  nonsuit  on  the  grounds  <1)  that 
plaintiff  had  Allied  to  prove  the  cause  of 
action  set  out  In  the  complaint,  (2)  that  there 
was  a  variance  between  the  all^atlons  of 
snch  pleading  and  of  the  proof,  and  (3)  that 
no  case  had  been  established,  because  the 
complaint  did  not  state  facts  snffident  to 
conatltnte  a  cause  of  action*  and  plaintiff 
appeals. 

George  G.  Bingham  and  P.  H.  D'Arcy,  for 
appellant   A.  M.  Cannon,  for  respondent 

MOORE,  J.  {after  stating  the  facts).  The 
primary  question  to  be  determined  is  whether 
or  not  the  complaint  states  facts  sufflclent 
to  uphold  a  judgment,  if  rendered  in  plain- 
tiff's favor.  When  the  sufficiency  of  a  com- 
plaint Is  challenged  by  demurrer  or  motion. 
It  must  be  more  strictly  construed  against 
the  plaintiff  than  when  that  question  arises 
on  the  admission  of  evidence,  In  which  lat- 
ter case  all  Intendments  In  favor  of  the  com- 
plaint are  to  be  Invoked.  Patterson  v.  Pat- 
terson, 40  Or.  560,  67  Pac  604;  McGall  v. 
Porter,  42  Or.  49,  70  Pac.  820,  71  Pac.  976; 
Cnrlyle  t.  Sloan,  44  Or.  357,  75  Pac  217. 
When  a  complaint  is  filed  and  a  copy  thereof 
served,  the  defendant  is  given  an  opportunity 
to  test  Its  sufficiency  by  interposing  a  demur- 
rer or  motion,  but,  when  he  neglects  to  do  so 
and  answers  to  the  merits.  Intending  to  ques- 
tion the  adequacy  of  the  pleading  at  the  trial, 
by  objecting  to  the  admission  of  testimony, 
every  intendment  In  favor  ot  the  averments 


BEPOBTBB.  (fix, 
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of  fact  should  be  Invt^ed  and  the  obJectloDS 
Bummarlly  overruled,  unless  the  complaint 
fails  to  state  facts  suflicient  to  conatltnte  a 
cause  of  action,  which  defect  is  never  waived 
nor  cured  by  verdict 

Considering  the  principal  Inquiry  Involved, 
the  statute  provides  that  all  forms  of  plead- 
ing in  actions  at  law  are  abolished  (B.  & 
C.  Comp.  8  64),  and  the  complaint  shall  con- 
tain a  plain  and  concise  statement  of  the 
facts  constituting  the  cause  of  action,  without 
unnecessary  repetition.  Id.  S  67,  subd.  2. 
In  Buchanan  v.  Beck,  15  Or.  563, 16  Pac  422, 
Mr.  Justice  Thayer,  in  speaking  of  the  suffi- 
ciency of  a  complaint  says:  "It  has  been 
held  in  a  great  majority  of  the  states  ttiat  the 
mode  of  pleading  heretofore  known  as  'com- 
mon counts'  may  still  be  employed,  notwith- 
standing the  adoption  of  the  reformed  system. 
In  this  state,  however,  the  right  la  denied. 
This  court  in  Bowen  v.  Emmerson,  3  Or. 
452,  held  that  the  use  of  the  general  counts 
In  assumpsit  was  wholly  inconsistent  with 
the  theory  of  the  Civil  Code.  The  principle 
of  that  decision  would  not  prevent  a  plaintiff 
from  maintaining  an  action  for  money  had 
and  received  for  his  use,  provided  he  allege 
facts  in  his  complaint  sufficient  to  show  that 
the  money  paid  to  the  defendant  justly  and 
equitably  belonged  to  the  plaintiff."  In  Walte 
V.  Willis,  42  Or.  288,  70  Pac.  1034,  it  was 
held,  following  the  rule  announced  In  Stew- 
art V.  Phy,  11  Or.  335,  3  Pac.  443,  that  a 
complaint  alleging  that  the  defendant  receiv- 
ed a  certain  sum  of  money  for  plaintiff's  use 
and  benefit  was  sufficient,  thus  apparently 
enlarging  the  rule  theretofore  announced. 
In  deciding  that  case,  Mr.  Justice  Wolverton 
says:  "Formerly  It  was  essential.  In  a  count 
for  money  had  and  received,  to  employ  the 
fiction  of  a  promise,  but  this  Is  no  longer 
required  under  the  Code.  The  facts  should 
now  be  stated  out  of  which  the  cause  of  ac- 
tion arose,  and  the  law  will  Imply  the 
promise."  It  will  be  remembered  that  the 
complaint  In  the  case  at  bar  does  not  aver 
that  the  money  received  by  the  defendant 
was  for  plaintiffs  use,  but,  In  the  absence  of 
a  motion  to  make  the  pleading  more  definite 
and  certain,  we  believe  that  the  averment 
that  defendant,  as  plalntlfl'a  agent;  received 
from  the  persons  named  the  money  In  qne8< 
tion,  belonging  to  and  on  account  of  plaintiff, 
states  facts  sufficient  to  constltate  a  cause 
of  action,  and  that  It  would  support  a  Judg- 
ment based  thereon. 

An  examination  of  the  bill  of  exceptionB 
shows  that,  because  the  complaint  did  not 
contah)  an  allegation  of  Uie  defendant's  prom- 
Ise  to  repay  the  money  she  received,  ilie  court, 
over  plalntifl"s  exception,  sustained  objections 
to  the  Introduction  of  testimony  offered  by 
him  tmdlng  to  show  that  the  Gofflns  paid  the 
money  in  question  to  the  defmdant  at  plain- 
tiff's request  The  promise  to  pay  the  mon^ 
so  received  to  plaintiff  was  reasonably  tOr 
piled  from  the  averment  of  Its  receipt  under 
the  circumstances  alleged  In  the  complaint 
(Watte  V.  WllUs,  supr^,  and,  this  being  ao. 
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an  error  was  committed  In  stistalnlng  objec- 
tlona  to  tlie  testimony  offered,  tending  "to 
show  that  the  money  paid  to  the  defendant 
Justly  and  equitably  belonged  to  the  ]i}aln- 
tlff."  Buchanan  v.  Beck,  supra.  The  bill 
of  exceptions  discloses  that,  when  the  case 
was  called  for  trial,  plaintiff's  counsel  stated 
to  the  Jury:  "We  expect  to  show  that  the 
plaintiff  and  defendant  are  brother  and  sis- 
ter ;  that  the  father  of  the  plaintiff  and  de- 
fendant, at  the  time  of  his  death,  left  a  will, 
by  which  he  devised  to  the  plaintiff  and  one 
W.  H.  Keene  a  farm,  but  required  the  plain- 
tiff and  W.  H.  Keene  to  pay  certain  indebted- 
ness and  a  certain  sum  of  money  to  the  de- 
fendant and  to  Mrs.  Harding,  a  sister  of  the 
plaintiff  and  defendant;  that  money  was 
borrowed  of  Mrs.  Harding  to  pay  the  indebt- 
edness of  the  estate,  and  It  was  agreed  be- 
tween plaintiff  and  defendant  and  W.  H. 
Keene  that  the  lands  should  be  mortgaged  to 
Mrs.  Harding,  and  that  after  the  mortgage 
was  given  the  plaintiff  and  W.  H.  Keene 
would  convey  the  farm  to  defendant,  who 
should  sell  the  same  aud  pay  the  amount 
due  Mrs.  Harding,  and  to  the  defendant  the 
amount  due  her,  and  the  surplus  should  be 
paid,  one-half  to  W.  H.  Keene  and  one-half 
to  A.  C.  Keene,  this  plaintiff ;  that  the  mort- 
gage was  delivered  to  Mrs.  Harding  as  agreed 
upon,  and  that  the  deed  was  delivered  to 
defendant  as  agreed  upon ;  that  a  purchaser 
was  found  for  the  lands  at  a  sum  exceeding 
the  amount  due  upon  the  mortgage  and  due 
to  the  defendant  of  f 708.96;  that  a  deed 
was  made  to  the  land  by  Mrs.  Eldriedge  as 
agreed  upon  and  that  she  received  from  the 
persona  named  In  the  complaint  the  sum  of 
f309.49,  money  due  ta  the  plaintiff  as  hla 
share  of  the  farm  in  excess  of  his  indebted- 
ness, and  that  this  was  the  money  sought  to 
be  recovered  in  this  action.** 

The  defendant's  counsel,  based  on  tb&  fore- 
going statement,  moved  the  court  to  grant  a 
Judgment  of  nonsuit,  on  the  ground  that  the 
cause  of  action  thus  outlined  was  not  set 
out  in  the  complaint  Ubia  motion  was  at 
first  denied,  but  upon  a  renewal  thereof  was 
granted,  and  it  is  insisted  by  defendant's 
counsel  that  the  Judgment  rendered  ought  not 
to  be  disturbed,  because  it  appears  from  the 
statement  of  plalntlfTs  counsel  that  the  mon- 
ey in  question  was  the  property  of  the  de- 
fendant It  would  appear  from  such  state- 
ment that  the  money  received  by  the  defend- 
ant was  draived  from  tiie  sale  of  a  farm 
which  was  conveyed  to  her  by  the  plaintiff 
and  his  brother  for  the  purposes  stated, 
which,  in  our  opinion,  are  not  so  variant  to 
the  facts  alleged  in  the  complaint  as  to  de- 
feat the  action. 

The  Judgment  of  the  court  below  seema 
to  bare  been  based  on  the  allied  insuffi- 
ciency of  the  complaint  but,  deeming  that 
pleading,  in  the  absence  of  a  motion  to  make 
it  more  definite  and  certain,  adequate,  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


CHRISTENSON  v.  SIMMONS. 
(Supreme  Court  of  Oregon.  Oct.  23,  1005.) 

1.  bodndasies  — goubsbs  aud  distancbs  — 
Lines  and  Monuuekxs  —  Reutivb  Iu- 

pobtance. 

Calls  in  a  survey  for  natural  objects  or 
marked  lines  and  comers  prevail  over  calls  for 
courses  and  distances,  if  the  calls  of  the  former 
character  are  clearly  established;  but  if  the 
evidence  leads  to  the  conclusion  tiiat  the  mis- 
take is  in  the  calla  for  natural  or  arti0cial 
objects,  and  not  in  those  for  courses  and 
distances,  the  rule  is  the  reverse. 

[Ed.  Note. — For  cases  in  point,  see  voL  fit 
Cent.  Dig.  Boundaries,  SS  12,  28,  38-40.] 

2.  SAUB  —  ASCEBTAimCENT  —  BKT&ACINQ  OV 
SUBVBT— BVTDENCB— SUFFIOIKHOT. 

On  an  issue  as  to  the  location  of  a  bonnd- 
ary  line,  evidence  held  sufficient  to  show  that  a 
certain  surrey  correctly  retraced  a  former 
survey. 

3.  Saio:— Establishment— Pbaciioal  Loca- 
tion—Pabticipation  IN  Location— Bbtop- 
pbl. 

Where  a  highway  as  laid  out  divided  two 
tracts  of  land,  and  plaintiff  assisted  the  owner 
of  one  of  them  in  locating  his  fence  along  the 
highway,  and  worked  the  road  on  one  or  two 
occasions,  and  plaintiff  at  such  times  had  a 
contract  for  the  purchase  of  the  other  tract, 
but  it  was  surrendered,  and  he  did  not  purchase 
It  until  after  such  location  and  working,  he  was 
not  estopped  to  insist  that  the  fence  in  qnee- 
tloD  was  m  the  highway. 

Appeal  from  Circuit  Oourt,  Marion  Oonnl?; 
William  Galloway,  Judge. 

Action  bj  M.  Christenson  against  Ororer 
Simmons.  From  a  Judgmoit  In  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

M.  E.  Pogue  and  C.  L.  McNary,  for  appel- 
lant Frank  Holmes,  for  respondent 

WOLYBBTON,  a  J.  The  defendant  Is  a 
road  supervisor,  and  the  appellant  here  from 
a  decree  of  the  circuit  court  enjoining  blm 
from  removing  a  fence  constructed  by  plain- 
tiff. The  question  presented  for  our  deter- 
mination is  mainly  one  of  fact  which  is 
whether  tbe  plaintiff's  fence  was  constructed 
and  Is  being  maintained  along  and  within  a 
public  road  of  the  county.  The  road  in  ques- 
tion was  laid  out  and  established  by  the  coun- 
ty court  of  Marlon  county  In  June,  1870,  be- 
ing 30  feet  in  width.  The  location  and  route, 
as  shown  by  the  field  notes  and  plat  of  Seth 
B.  Hammer,  the  surveyor,  are  as  follows: 
"Beginning  at  the  comer  of  Anderegg  and 
Beer's  land  on  the  south  side  of  tbe  Brooks 
and  Howell  prairie  road  at  the  east  end  of  tbe 
bridge  across  Little  Podding  river,  from 
which  a  W.  fir  tree  20  inches  in  diameter 
bears  a  60"  W.  32  Links,  and  a  Red  fir  30 
inches  in  diameter  bears  N.  20°  B.  41  links; 
thence  south  10.20  clialns  to  X  A.  Hugtaec^ 
N.  B.  comer;  thence  south  44.61  chains  to 
3.  A.  Hughes*  a.  B.  comer;  thence  eaat  12.14 
chains;  thence  south  2.00  chains  to  George 
McOorkl^B  N.  W.  comer;  thence  soutb  10.06 
chains  set  one  mile  post"  etc  The  plaintiff 
is  the  owner  of  tbe  land  on  tbe  north  of  the 
road  end  IXH^erlng  upon  it  where  Ite  course 
l8  east  from  J.  A.  Hughes'  southeast  comer. 
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and  one  Fred  Hazelbacker  la  the  owner  on  i 
the  south.  The  center  Hue  of  the  road  should 
be  the  dividing  line  between  their  resjKH'tive 
jiremises,  and  the  dispute  had  its  orij;in  be- 
tween those  i)arties.  In  1897  Hazelbacker 
purchased  a  piece  of  school  land  adjoining 
his  premises  on  the  north,  which  extended 
them  to  the  line  iu  question.  Desiring  to  in- 
close this  piece  with  the  rest  he  constructed 
a  fenc-e  on  the  north,  endeavoring,  as  he  testi- 
fies, to  leave  without  it  more  than  sufficient 
space  for  one-half  the  road.  He  had  no 
survey  made  at  the  time  but  depended,  as  he 
asserts,  upon  the  location  of  a  stake  at  the 
east  angle  of  the  road  where  It  turns  south, 
thence  rumilng  to  McCorkle's  northwest  cor- 
Der. 

Duncan  Ross,  who  was  at  the  time  road 
BUpervIsor,  pointed  out  the  stake.  Ross  testi- 
fies as  to  this:  "We  found  a  stake  by  the 
hazel  bush.  We  cut  away  some  of  the  brush 
to  get  In  to  it.  The  stake  was  sticking  up 
that  far,  marked  on  two  sides,  so  with  my 
X>ermissiou  be  took  the  stake  up  and  put  a 
rock  in  there."  Antedating  this,  for  the  pur- 
pose of  identifying  the  locality  of  the  road  as 
established  upon  the  ground,  and  the  stake 
alluded  to,  the  defendant  called  J.  L.  Wood,  * 
who  testifies  that  he  helped  cut  oat  the  road 
In  about  the  year  1878  or  1879;  "that  the 
marks  and  everything  through  there,  blazes 
and  everything,  showed  that  it  had  been 
surveyed  before";  and  that  a  stake  then 
stood  at  each  angle  of  the  road,  one  next  to 
Joe  Hughes*  comer  on  the  west  end,  and  one 
at  the  angle  on  the  east  end;  that  the  one  on 
the  east  stood  a  little  north  and  a  little  west 
(8  or  10  feet)  of  an  oak,  aud  just  north  of 
the  renter  of  the  road  before  the  plaintiff 
put  bis  feuce  there.  Describing  the  stake, 
witness  further  says:  "I  think  it  was  an 
oak  stake  and  square  at  the  top,"  but  "it 
might  have  been  a  willow."  The  last  time 
he  remembers  having  seen  the  stake  was  in 
1£S7,  as  also  the  one  at  the  west  end.  He, 
further,  says  that  there  were  roads  through 
there  before  any  was  laid  ont. 

Willard  Jefferson  testifies  that  he  acted  as 
chain  bearer  when  the  road  was  surveyed  by 
Hammer,  and  that  a  stake  was  driven  at 
both  the  west  and  east  angle  of  the  road; 
that  the  one  at  the  west  would  not  be  a  great 
ways  from  the  comer  recently  established 
by  Herriek;  that  there  were  two  witness 
trees  there  at  the  time  the  road  was  sur- 
veyed, one  being  a  fir.  tbe  stump  of  which 
remains  there  now,  and  the  oOier  a  pine 
that  was  a  little  southeast  of  the  corner;  that 
on  the  east  end  there  were  two  witness  trees, 
one  a  small  oak  that  stood  northwest  of  the 
comer,  and  the  other  was  situated  a  little 
southeast,  but  that  at  the  present  time  he 
could  not  locate  the  position  of  tbe  stake 
exactly;  that  he  might  vary  two  or  three  feet, 
posftlbly  ten;  that  tbe  stake  had  surveyors' 
marks  on  It;  that  when  put  down  It  was 
green,  but  that  when  be  saw  it  last,  about 
1800,  it  was  considerably  rotten;  that  it 


1  was  not  sufficiently  preser\'ed  that  he  eould 
swear  It  was  the  same  stake;  that  if  he 
would  see  It  to-day  he  would  not  say  it  was 
tlie  same,  all  that  he  had  to  go  by  were  the 
surveyors'  niavkK. 

Vved  HazelUackev  testified  that  a  stake 
stood  In  the  hazel  brush  marked  "R"  when 
he  went  there  In  1887;  that  It  was  taken  out 
and  replaced  with  a  rock  In  IS.*)?,  there  being 
present  when  It  was  done  himself  and  his 
brother  and  Chrlstenson,  who  assisted  In  the 
matter,  and  his  hired  man;  and  that  the  rook 
remained  in  place  until  recently  removed  by 
some  one  whom  he  could  not  Identify.  He 
further  testified  that  Chrlstenson  assisted 
him  iu  making  the  measurement  for  the  lo- 
cation of  bis  fence,  and  helped  him  build 
the  fence;  the  same  l>eing  constructed  21  feet 
north  of  the  center  of  the  road  as  Indicated 
by  the  stake.  This  testimony  of  Hazelbacker 
is  corroborated  by  his  brother. 

Ou  the  other  hand,  the  plaintiff  Chrlstenson 
testifies  that  he  was  first  acquainted  with 
the  road  In  1808:  that  he  bought  the  land 
north  of  tbe  road  in  1902,  and  has  been  in 
IK>ssessIon  since  then  as  owner;  that  he  pre- 
viously had  a  contract  for  It  and  was  in  pos- 
session in  pnrsnance  thereof,  but  gave  It  np. 
As  it  respects  the  stake,  be  continues:  "I 
was  there  to  see  for  a  witness,  and  there  was 
a  stake  standing  In  that  comer  here  where 
he  put  the  rock  down;  that  stake  was  lost; 
there  was  a  big  brush  pile  piled  up  there  for 
about  15  or  20  feet  along  quite  high  pile, 
it  was  about  three  feet  long;  It  was  lost  in 
the  brush  pile,  a  willow  stoke;  HazelbadEer 
held  the  stake  and  Fred  Hazelbacker  cnt  ont 
tbe  brush  and  cleaned  it  out;  then  he  took 
the  shovel  and  dug  tbe  dirt  around  the  stake 
for  about  20  Inches  wide,  then  tbey  pat 
that  down  that  deep  and  the  stick  was  all 
that  was  down  in  the  ground:  then  tb^ 
tbrew  down  this  dirt  down  six  inches.  I  said 
there  is  something  wrong;  I  said  that  stake 
ought  never  be  in  tbe  ground;  I  drove  it  12 
or  14  Inches  and  still  saw  no  mark  of  the 
stake ;  and  Hazelbadcer  said  that  don't 
make  any  difference  anyway,  this  here  Is 
only  temporary,  and  it  can  be  taken  out  by 
tbe  surveyors;  I  said  that  stake  cannot  be 
wltbin  100  feet  of  the  right  place;  that  was 
all  that  was  said  then;  they  dropped  down 
the  rock." 

B.  B.  Herrlck,  county  surveyor,  who  ap- 
pears to  have  t>een  sent  out  by  the  county 
court  for  the  purpose  of  locating  the  piece  of 
road  in  question.  If  possible,  testifies  that  he 
made  a  survey  of  that  part  of  the  road;  that 
he  ran  that  far  from  the  beginning  point; 
that  be  found  the  point  described  in  tbe 
field  notes  of  Mr.  Hammer  as  J.  A.  Hughes' 
southeast  corner,  and  also  the  McCorkle 
northwest  corner;  that  he  found  an  Iron  rod 
near  the  southeast  corner  of  J.  A.  Hughes' 
land  driven  into  the  ground;  that  it  was  lo- 
cated a  few  Inches — 8  or  10  probably — sontli 
of  where  be  located  the  corner  by  taking 
careful  measurements  from  a  witness  tree; 
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tliat  hlB  estimates  were  based  od  tbe  stomp 
of  the  goTernnient  witnesB  tree  that  Btood  to 
the  noi-theast;  that  the  other  two  witness 
trees  were  gone;  that  the  road  follows  tbe 
south  boundary  of  Elijah  Woodward's  dona- 
tion land  claim. 

W.  3.  Culver  testifies  tbat,  when  the  plain- 
tiff purchased  his  land,  he  (witness)  made  a 
survey  of  it;  that  he  located  tbe  southwest 
corner  of  the  Woodward  donation  land  claim; 
that  he  found  a  stump  of  a  flr  tree  which 
stood  northeast  of  the  comer  which  he  sup- 
posed was  a  witness  tree;  and  that  he 
marked  the  comer  with  an  Iron  rod  driven 
In  the  ground. 

Aside  from  this  testimony  there  la  much 
that  was  introduced,  bearing  upon  the  loca- 
tion of  the  road  as  actually  used  by  the 
public.  But,  prior  to  1897,  such  user  was  so 
variable  that  It  is  wholly  unreliable  upon 
which  to  base  a  road  by  prescriptive  right 
The  testimony  can  only  serve,  if  for  any 
purpose,  to  assist  In  determining  the  true 
line  of  surv^.  Tbe  facts  seem  to  be  that, 
until  Hazelbaeker  built  his  fence,  fliere  was 
no  certain  or  definite  line  of  travel.  Some- 
ttanea  It  would  mn  more  nearly  where  the 
plaintiff  has  constructed  bis  f«ioe  and  some- 
tlmes  v^on  tbe  other  side  where  Hazelbacken 
has  his,  and  for  mudi  of  tbe  time  it  was 
variable^  crosfilim  from  one  side  to  tbe  other 
BO  that  there  could  be  no  establishment  of 
tbe  road  In  the  present  case  by  prescrlx)tlve 
use.  We  are  therefore  confined  to  a  de- 
termination of  the  true  location  of  the  county 
road  as  established  by  the  county  court  The 
fleld  notes  and  plat  of  the  road  as  returned 
by  Hammer  do  not  show  that  any  stake  or 
njonument  was  erected  by  him  at  the  east 
end  of  the  section  of  road  In  dispute.  Hughes' 
southeast  comer  was  established  by  the  gen- 
eral government,  ond  there  is  no  dispute  as 
to  tbe  exact  locality  of  McCoifele's  northwest 
comer.  Both  Culver  and  Herrlck.  by  their 
recent  surveys  and  measurements,  ascertain- 
ed and  re-established  quite  satisfactorily  the 
Hughes'  corner,  which  should  be  Identical 
with  the  Woodward  southwest  corner.  Tme, 
they  disagree  by  8  or  10  Inches,  but  both 
resorted  to  the  saute  mode  of  establishing  it — 
that  of  measuring  from  a  government  wit- 
ness tree,  the  stump  of  which  stlil  remained. 
We  should  think,  therefore,  tbat  their  as- 
certainment of  this  corner  Is  as  nearly  ac- 
curate as  could  be  under  the  present  condi- 
tions. At  any  rate  it  cannot  be  far  wrong, 
and  there  could  be  no  such  a  discrepancy  as 
21  or  22  feet  as  claimed  by  the  defendant. 
This  being  established,  the  course  of  the  road 
Is  thence  east  tbe  distance  12.14  chains, 
thence  south  2  chains  to  McCorkle's  north- 
west comer.  Herrlck's  survey  shows  the 
distance  east  to  a  point  2  chains  sontb  of 
the  McGorkle  corner  to  be  11.83  chains  only, 
and  thus  there  is  a  discrepancy  in  measure- 
ment. 

The  evidence  also  as  to  the  existence  and 
position  of  a  stake  at  the  east  end  Ig  strong, 


and,  were  It  not  for  the  conflicting  testimony 
of  the  surveyors,  would  be  very  convincing. 
Tbe  witnesses  do  not  entirely  agree  among 
themselves  as  (o  the  description  of  the  stake, 
one  saying  It  was  an  oak,  but  he  was  not 
certain  and  admits  that  it  might  hare  been 
a  willow,  that  It  was  8<iuare  at  tbe  top,  an- 
other, that  it  was  marked  on  both  sides,  and 
another,  tbat  It  bad  the  sun'e^or's  marks  up- 
on it,  namely,  tbe  letter  "B";  but  Cbrlstensou 
says  the  stake  he  saw  was  a  willow  and  that 
he  did  not  see  any  marks  upon  It.  Then 
again,  there  Is  some  disagreement  as  to  the 
exact  locality.  Wood  could  not  place  it,  ad; 
mlttlng  that  he  might  be  mistaken  as  mucli 
as  10  feet  This  witness  further  indicates 
that  there  were  witness  trees  from  which 
it  was  established.  In  this  he  Is  probably 
mistaken,  as  Hammer's  sivvey  shows  no  such 
witness  trees,  and  ttiere  was  no  government 
monument  established  at  that  point,  so  that 
it  Is  more  than  likely  that  tbe  witness  trees 
never  existed.  It  is  more  Ukely  tbat  a  stake 
was  put  down  in  tliat  vicinity  marked  "R," 
because  the  road  turns  a  right  angle  at  the 
point  snrv^ed  by  Hammer;  but  Ills  field 
notes  do  not  even  show  that.  It  Is  natural 
tbat  tiiey  should  show  it  if  one  was  estab- 
lished. Another  feature  about  the  monument 
is  that,  when  J^erson  saw  it  in  about  1800 
It  was  considerably  rotten,  not  suflBdently 
preserved  tbat  he  could  Identify  It  positively, 
and  tliat  all  he  had  to  go  by  were  the  sur- 
veyors* marks.  If  the  stake  was  an  oafc  one, 
it  would  last  much  longer  than  if  It  was  a 
wlltow.  If  the  latter,  it  could  scarcely  have 
remained  sound  enough  to  have  been  driven 
in  the  gronnd. 

Another  feature  that  militates  strongly 
against  tbe  probability  of  the  monument  be- 
ing established  at  the  point  claimed  by  the 
witness^  is  the  fact  that  tbe  true  comer 
should  be  but  two  chains  north  of  McCorkle's 
northwest  comer ;  the  true  position  of  tbe  lat- 
ter point  being  conceded  by  all.  It  Is  hardly 
possible  that  Hammer  could  have  made  a  mis- 
take of  one  third  of  a  chain  in  measuring  a 
distance  of  but  two  chains.  There  can  be  no 
mistake  as  to  tbe  distance  shown  in  the  field 
notes,  nor  is  It  scarcely  possible  that  there 
could  have  been  such  a  variation  from  the 
true  east  course  in  running  12.14  chains,  a' 
little  over  one>elgbth  of  a  mile,  as  to  make 
the  difference  of  22  feet  at  tbe  west  end,  so 
that  the  problem  Is  reduced  to  the  result  that, 
either  tbe  two  surveyors  are  wrong  in  their 
location  of  the  monument  at  tbe  west  end  of 
this  section  of  tbe  county  road,  or  tbe  defend- 
ant and  his  witnesses  are  mistaken  as  to  the 
establishment  and  location  by  Hammer  of  the 
monument  claimed  by  them  at  the  east  end. 

The  ascertainment  of  the  true  position  of 
either  monument,  if  established,  would  afford 
ample  data  by  which  to  trace  the  location  of 
the  road  by  course  and  distance.  It  Is  a  rule 
of  law  that,  where  there  Is  a  conflict  or  dis- 
agreement  between  courses  and  distances  on 
the  one  hand,  and  lines  and  monumraitB  on 
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tte  -oUier,  ttie  latter  will  control.  In  other 
yrorda,  as  stated  In  tbe  headnote  to  Johnson  t. 
Arddbald  (Tex.  Sap.)  14  &  W.  266,  22  Am.  St 
27:  "Calls  in  a  snrrey  for  natural  ob* 
Jects  or  marked  lines  and  corDWB  prevail  over 
calls  fnr  courses  and  distances.**  This  must 
be  taken  with  a  grain  of  gnaliflcation— that 
calls  of  tbe  fOTmer  dtiaracter  must  be  clearly 
and  definitely  established,  and  when  so  estab- 
lished, the  role  applies.  It,  howerer,  tbe 
evidence  Is  of  a  character  to  l^d  to  the  conclu- 
sion that  the  mistake  Is  in  the  calls  for  natu- 
ral at  artificial  objects  and  not  in  those  for 
courses  and  distances,  tbe  rule  is  tbe  reverse. 
King  Brigham,  19  Or.  S60,  2S  Pac.  150; 
Albert  T.  Salem.  38  Or.  466,  66  Fac.  1068^  66 
Fac.  233;  Johnson  v.  Archibald,  supra. 

Now  to  apply  the  mte.  Tbe  courses,  as  run 
by  Herrick  In  bis  endeavor  to  trace  the  Ham- 
mer survey,  disagree  '^Aoo  of  a  chain  in  the 
call  thence  east  from  Hughes'  sontbeast  comer, 
but  as  to  tbe  succeeding  call  it  agrees  jf&tect- 
ly.  If  we  should  adopt  the  defendant's  con- 
tention, there  would  be  a  disagreement  In 
the  call  "tbenoe  south  2.00  chains  to  McCork- 
le's  N.  W.  cwner"  1^  21  feet  or  more,  and 
tlie  preceding  caU  fmr  the  course  would  mani- 
festly not  conform  to  the  original  survey, 
for  Jefferson  testifies  that  there  was  a  stake 
drtvMi  down  when  Hammer  made  his  sorvey 
at  tbe  west  emd  or  angle  not  a  great  ways 
from  where  Herrick  recently  established  the 
corner.  He  further  says  that  thero  were 
two  witness  trees  atandhig  there  at  tbe  time 
Hamrn^  surveyed  tbe  road;  one  of  them  be- 
ing "this  flr  stump  that  remains  thore  now," 
and  the  other  a  pine  that  stood  southeast  of 
the  comer,  just  a  little,  thus  Identifying  the 
very  monument  from  which  Herrick  was  en- 
abled to  re-establish  accurately  the  Hughes' 
corner.  If  such  Is  the  true  position  of  the 
stake  set  at  the  west  angle,  an  east  course 
would  run  to  the  ncHth  of  the  allied  east 
moQum^t  by  more  than  21  feet  So  that  as 
to  these  two  calls  for  courses  and  distances 
there  would  be  niXet  disparagement,  if  de- 
fendant's contention  as  to  the  true  location 
of  these  monuments  be  adopted. 

We  are  strongly  Impressed,  after  a  careful 
consideration  of  all  the  testimony  In  the 
case,  that  the  testimony  of  Culver  and  Her- 
rick as  to  the  true  position  of  the  Hughes' 
southeast  corner  is  much  more  reliable 
and  satisfactory  than  the  testimony  of  de- 
fendant's witnesses  touching  that  of  tbe  al- 
leged monument  at  the  east  angle.  Taking 
the  re-established  corner  as  the  true  one,  the 
rest  is  satisfactorily  solved,  exoept  there 
Is  a  slight  discrepancy  In  distance  In  the 
east  course,  and  this  Is  more  readily  ac- 
counted for  than  the  discrepancies  that  would 
appear  If  defendant's  theory  were  adopted. 
We  conclude,  therefore,  that  the  Herrick 
survey  correctly  retraced  the  Hammer  survey, 
and  that  It  should  be  adtH>ted  In  ascertaining 
the  true  location  of  the  portion  of  the  road 
in  question. 

It  Is  further  urged  that  plalntlfT  sliould  be 
estopped  to  claim  that  the  road  was  located 


elsewhere  than  as  claimed  by  defendant,  be- 
cause be  assisted  Hazelbaeker  to  locate  bis 
fence  and  had  worked  the  road  to  the  north 
of  it  on  one  or  two  occasions.  However,  at 
neither  of  tbe  dates  referred  to  was  plaintiff 
the  owner  of  the  land  bOTdering  tiie  road  tm 
the  north.  He  probably  had  a  contract  for 
tbe  purchase  of  it,  but  it  was  surrendered; 
and  plaintiff  did  not  purchase  until  1902,  so 
that  bis  acts  in  tbe  respect  noted  could  not 
operate  to  estop  him  from  Insisting  that  tbe 
road  was  located  differently. 

The  decree  of  the  drcuit  court  will  there- 
fore be  afllrmed,  and  it  is  so  wdered. 


WBDD  V.  GATES  et  al. 

(Supreme  Court  of  Oklaboms.   Sept.  6.  1905.) 

1.  Appeal— Dismissal— Pabtibs— Statute  or 

LlMn-ATION — JCKISDIcnOlT    NOT    COJJ  FIBRED 

Under  section  44S2  of  the  Statutes  of  Okla- 
homa of  1893,  which  provides  that  "no  proceed- 
ias  tor  reversing,  vacating  or  modifying  judg- 
ments or  final  orders  shall  be  commenced  unl(>sa 
within  one  year  after  the  rendition  of  the  judg- 
ment or  making  of  the  final  order  complained 
of,"  etc.,  every  necessary  party  to  the  appeal 
must  either  make  a  general  appearance  withia 
the  year  following  the  rendition  of  the  judgment 
or  entering  of  the  final  order  appealed  from,  or 
summons  most  issue  within  such  time,  and  serv- 
ice thereof  be  had  npon  the  defendant  fa  error. 
Otherwise,  no  appeal  can  be  bad. 

2.  Same — Service  of  Schmors. 

By  the  terms  of  section  3802  of  the  Statutes 
of  Oklahoma  of  1893  an  action  is  deemed  to  be 
commenced  as  to  each  defendant  at  the  date  of 
the  summons  which  is  served  on  him ;  and  where 
a  plaintiff  in  error  causes  summons  to  issue  on 
the  last  day  within  the  year  following  the  date 
of  the  final  judgment  appealed  from,  but  fails  to 
serve  it  on  one  of  the  necessary  defendants  in 
error,  and  also  fails  to  secure  service  on  him 
within  GO  days  after  the  Issuance  of  tbe  first 
summons  (as  provided  in  the  same  section), 
the  appeal  should  be  diamisswl  <hi  the  ground  oC 
defect  at  parties. 

3.  Sahb — JiniiBOicnoir. 

Where  a  party  fails  to  commence*an  action 
in  the  Supreme  Court  to  reverse,  vacate,  or  mod- 
ify an  order  or  judgment  of  the  district  court 
within  one  year  after  such  judgment  or  order 
was  made,  the  Supreme  Court  has  no  power  to 
review  such  order  or  judgment,  and  junsdiction 
to  do  so  cannot  be  conferred  by  the  agreement 
of  the  parties,  or  by  the  general  appearance  of 
the  defendant  In  error  aner  the  expiration  of 
such  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Ehror,!  1926.1 

4.  Same — Necessart  Pabttes. 

One  whose  right  may  be  affected  by  a  re- 
versal or  modification  of  a  judgment  appealed 
from  is  a  necessary  party  in  the  appellate  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error.  »  1814-1835.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pawnee  County ; 
before  Justice  Bayard  T.  Halner. 

Action  by  Tolbert  Gates  against  John  Wedd 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant Wedd  brings  error.  Dismissed. 

McGuire  &  Clark  and  Dale  &  Bierer,  for 
plaintiff  in  error.  A.  J.  Biddlson  and  W.  L. 
Eagleton,  for  defendant  In  error. 
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BUEWELL,  J.  This  action  was  commen- 
ced In  the  district  court  of  Pawnee  county  by 
Tolbert  Gates  against  the  appellant,  John 
Wedd,  and  the  other  defendants  In  error, 
alleging  that  the  defendants  had  driven  cer- 
tain cattle  across  the  Quarantine  line,  and 
tiiat  they  were  at  the  time  Infected  with 
Texas  fever,  which  was  communicated  to  the 
cattle  of  the  plaintiff,  from  the  effects  of 
which  they  sickened  and  died,  to  the  damage 
of  the  plaintiff  In  the  sum  of  f 1,237.50.  Gates 
then  filed  an  amended  petition,  In  which  he 
sought  to  recover  against  Wedd  alone,  and 
the  other  defendants,  who  also  had  cattle 
In  the  pasture  In  which  Gates'  cattle  and  the 
Wedd  cattle  had  been  kept  Then  each  filed 
his  answer  and  cross-petition,  and  alleged 
that  his  cattle  had  also  caught  the  fever  from 
Wedd's  cattle,  and  prayed  for  afflrmatire  re- 
lief against  him.  Wedd  filed  his  answer,  and 
in  due  time  a  trial  was  had.  In  which  Gates, 
Adams,  Sousley,  and  Eagleton  each  recovered 
judgment  against  Wedd,  and  the  court  de- 
creed that  these  Judgments  be  a  Uen  against 
the  cattle  belonging  to  Wedd,  which  it  was 
claimed  had  communicated  this  disease  to  the 
cattle  of  the  otbor  parties,  and  that  such  lien 
be  concurrent  and  co-ordinate,  and  that  the 
cattle  be  sold  to  satls^  the  same  In  this 
jndgmeut  and  decree  the  trial  court  was  seek- 
ing to  give  force  to  the  provisions  of  the 
Quarantine  Act  of  1897.  This  Judgment  was 
entered  on  April  20,  1903.  The  case-made 
was  prepared,  properly  served  on  the  attor- 
neys for  all  of  the  other  parties,  settled 
the  trial  Judge,  and  filed  in  this  court  on 
April  20.  1904t,  just  one  year  after  the  rendi- 
tion of  the  Judgment  Summons  In  error  was 
issued,  and  service  had  as  to  all  of  the  ad- 
verse parties,  except  Adams,  and  the  return 
of  the  officer  showed  that  he  could  not  be 
found  In  the  connty.  On  January  3,  1904, 
Adams  moved  to  dismiss  the  appeal  because  it 
had  not  been  taken,  as  to  him,  within  one 
year,  the  time  allowed  by  the  statutes  In 
which  an  appeal  may  be  taken.  The  other  de- 
fendants moved  to  dismiss  the  appeal  for 
failure  to  file  briefs  In  time,  and  also  because 
of  defect  of  parties ;  Adams  not  having  been 
served.  On  August  29,  1904,  Adams  and  all 
of  the  other  parties  entered  into  the  following 
agreement:  "Stipulation.  It  Is  hereby  stipu- 
lated and  agreed  to,  by  and  between  the  plalu- 
tiff  in  error  and  the  various  defendants  in 
error,  above  named,  that  the  defendants  in 
error  and  each  of  them,  may  file  tlieir  re- 
spective briefs  in  this  cause  on  or  t)efore  the 
19th  day  of  September,  1904,  with  like  effect 
as  if  filed  within  time,  and  each  of  said  par- 
ties waives  objections  to  the  delay  in  filing 
such  briefs.  A.  .J.  Biddison,  Attorney  for 
Tolbert  Gates.  W.  L.  Eagleton,  Attorney  for 
John  Sousley,  Harve  Adams,  and  W.  h.  Eagle- 
ton. McGuire  &  Clark,  Attorneys  for  Plain- 
tiff in  Error." 

It  Is  contended  by  the  appellant  that  the 
above  stipulation  and  the  filing  of  the  motion 
of  Adams  to  dismiss  the  appeal  constituted  a 


general  appearance  for  all  purposes,  and  cur- 
ed the  failure  to  serve  him  with  a  summons 
in  error  within  the  year.  We  cannot  agree 
with  this  position.  The  statute  fixes  the  time 
In  wtilch  a  party  may  appeal  from  a  final 
order  or  Judgment  of  a  court  of  record.  After 
that  time  expires,  if  no  appeal  has  been  taken 
in  conformity  with  the  statutes,  the  Judgment 
of  the  lower  court  becomes  final,  and  the 
appellate  court  has  no  power  thereafter  to- 
review  such  Judgmoit,  even  If  all  the  parties 
expressly  agree  that  It  may  do  so.  And  the 
appeal  must  be  taken  as  to  all  <tf  the  nec- 
essary parties  within  the  prescribed  time. 
The  rule  here  announced  has  been  so- 
thoroughly  established  by  the  appellate  courts 
that  it  can  no  longer  be  said  that  there  to  a 
dlvMoa  of  authorities  in  relation  to  it* 
Stevens  t.  Clark.  62  Fed.  821, 10  C.  a  A.  S79 ; 
Pamy  t.  Nee  Perces  County  (Idaho)  48  Pac^ 
070;  St  liOUis  ft  B.  F.  By.  Oo.  v.  Rlereon 
(Kan.)  16  Pac  44S.  In  the  case  of  Barber 
Asphalt  Oo.  et  aL  T.  Botsford  et  al.  (Kan.)  SI 
Pac.  1106,  Mr.  Justice  Johnson,  whose  ability 
and  long  experience  upon  the  bench  entitled 
his  o^nlona  to  great  w^bt^  stated  the  rule 
as  follows:  "All  parties  to  be  affected  1^  the 
proceed^igs  in  error  must  not  only  be  bronght 
before  the  court,  but  all  must  be  brought  In,  by 
actual  or  constructive  notice,  before  the  ex- 
piration of  the  year  within  which  actions  may 
be  brought  to  the  Supreme  Court.  A  pro- 
ceeding in  error  must  be  commenced  within 
one  year  after  the  rendition  of  the  Judgment 
or  the  making  of  the  order  complained  of. 
except  where  the  person  entitled  to  the 
proceeding  is  under  disability."  It  was  said 
by  the  Supreme  Court  of  the  United  States  in 
the  case  of  Kels^  et  al.  v.  Forsyth,  21  How. 
(62  U.  8. )  85, 16  L.  Ed.  32.  that  "the  agreement 
of  parties  cannot  anthorize  this  court  to  re- 
vise a  Judgment  of  an  inferior  court  in  any 
other  mode  of  proceeding  than  which  the  law 
preacribea."  And  in  the  case  of  Ballance  v, 
Forsyth  et  al.,  21  How.  (62  IT.  S.)  389,  16  L. 
Ed.  143,  the  same  court  said  that  "the  court 
again  decides  that  consent  of  parties  cannot 
give  Jurisdiction  to  this  court  where  the  law 
does  not  give  it."  The  Supreme  Court  of 
Washington,  after  announcing  the  rule  as 
stated  in  this  opinion  in  the  case  of  Stark  v. 
Jenkins,  1  Wash.  T.  421.  said  that  the  limi- 
tation of  the  time  of  appeal  "is  in  the  in- 
terest of  the  commonwealth,  that  there  be 
an  end  of  litigation,  and  is  mandatory  on  the 
courtB."  Tills  language  was  quoted  with 
approval  by  the  same  court  in  the  case  of 
Cogswell  et  al.  v.  Hogan  et  al.  (WashJ  23  Pac. 
835. 

It  only  remains  to  be  determined  as  to 
whether  Adams  is  a  necessary  party  to  the 
appeal.  It  must  lie  conceded  that  he  is.  His 
judgment,  as  well  as  the  Judgments  of  the 
other  parties,  was  made  a  Hen  on  the  cattle 
of  Wedd.  Tiiey  were  ordered  sold,  and  he 
and  the  other  parties  were  to  receive  their 
pro  rata  shares  of  the  proceeds  of  the  aal^ 
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not  Id  excess  of  tbe  amount  of  their  judg- 
ments. If  tlie  case  were  reversed,  and  the 
other  parties  should  recover  larger  Judgments, 
then  Adams*  pro  rata  share  of  tbe  proceeds 
would  be  reduced  to  his  loss.  One  whose 
rights  might  be  affected  by  a  reversal  or 
modification  of  a  Judgment  appealed  from  is 
a  necessary  party  in  the  aiqiellate  court. 
Adams  not  having  been  served  In  time,  there 
was  a  defect  of  parties.  Humphrey  et  at  v. 
Hunt,  9  Okl.  196,  59  Pac.  971. 

For  tbe  reasons  stated,  the  appeal  is  here- 
by dismissed,  at  the  cost  of  appellant.  All 
of  the  Justices  concurring,  except  HAINER, 
J.,  who  presided  at  tbe  trial  below,  not  sit- 
ting. 


ENID  RIGHT  OF  WAT  &  TOWNSITE  CO. 
V.  LILE. 

(Supreme  Court  of  Oklahoma.  June  10.  1905. 
Dissenting  Opinion,  Sept  8,  1905.) 

1.  Contracts — Poblic  Policy — Ixwation  of 
,  Dbpots. 

A  railroad  company  is  a  qnasi  public  cor- 
poration, and  the  public  have  an  interest  in  the 
location  of  their  stations  and  depots.  An  agree- 
ment which  tends  to  influence  or  lead  persons 
diar^  with  the  performance  of  the  duty  of 
locating  snch  railroad  stations  or  depots  is  an 
agreement  to  influence  the  disoliarge  of  a  trust 
to  the  public,  intended  by  law  for  the  benefit  of 
the  people,  and  any  agreemmt  which  tends  to 
influence,  restrict,  or  limit  that  power,  for  a 
pecuniary  omsideration  mnniiv  to  such  com- 
pany, or  its  agents,  or  persona  Bupposed  to  have 
an  influence  with  such  company,  will  be  void  as 
against  public  policy,  and  not  enforceable  by 
the  courts. 

2.  Same. 

Public  policy  requires  that  a  railroad  com. 
pany,  chartered  by  the  authority  of  the  territory, 
should  not  be  permitted  to  limit  these  franchises 
by  contract  which  will  place  it  in  a  position 
where  it  is  not  free  to  act  in  the  location  of  its 
railroad  stations  and  depots  at  such  points  as 
the  public  convenience  may  require ;  and  a  con- 
tract which  provides  that  for  a  consideration  the 
location  of  a  railroad  station  or  depot  by  the 
railroad  corporation  shall  be  at  a  certain  point, 
without  regard  to  the  question  of  the  needs  of 
the  people,  or  the  puhlic  convenience,  is  against 
public  policy. 

Burford,  C.  J.,  and  Burwell  and  Pancoaat,  JJ., 
dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Garfleld  Coun- 
ty ;  before  Justice  James  K.  Beauchamp. 

Action  by  the  Enid  Right  of  Way  &  Town- 
site  Company  against  W.  L.  Lile.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Rehearing  denied  September  8,  1905. 

This  was  an  action  brought  to  recover 
Judgment  upon  a  note  given  by  W.  L.  Lile, 
tiie  defendant  In  error,  to  the  Enid  Right 
of  Way  &  Townalte  Company,  plaintiff  in 
error.  The  consideration  of  said  note  was 
the  location  of  a  railroad  station  and  depot 
on  the  line  of  the  Denver,  Enid  &  Gulf  Rail- 
road, in  Garfleld  county,  Oklahoma  Terri- 
tory. This  case  was  originally  commenced 
in  the  Justice  cour^  and  an  appeal  was  taken 


to  the  district  court,  where  a  demurrer  was 
filed  to  the  bill  of  particulars,  which  demur- 
rer was  sustained  by  the  court,  and  judg- 
ment rendered  for  the  defendant  against  the 
plaintiff  for  costs,  from  which  the  plaintiff 
now  prosecutes  this  appeal.  The  only  ques- 
tion in  this  case  to  be  determined.  Is  wheth- 
er the  bill  of  particulars  states  facts  sufficient 
to  constitute  a  cause  of  action. 

Daniel  Huett  and  Dale  &  Bierer,  for  plain- 
tiff in  error.  M.  O.  Garber  and  W,  S.  D^ton. 
for  defendant  in  error. 

IRWIN,  J.  The  only  part  of  the  bill  of 
particulars  necessary  to  refer  to  for  a  deci- 
sion of  this  case  Is  that  part  marked  "Ex- 
hibit A,"  which  Is  a  copy  of  tbe  note  sued 
on.  The  note  la  as  follows :  "Garfield  Coun- 
ty, O.  T.,  July  1,  1902.  In  consideration  of 
the  location  of  a  railroad  station  and  depot, 
on  either  the  north  half  of  section  31,  or  the 
south  half  of  section  30,  or  on  both  of  said 
sections,  In  Otter  Township.  Garfield  County. 
Oklahoma,  on  the  line  of  the  Denver,  Enid  & 
Gulf  Railroad,  I  agree  and  promise  to  pay  to 
the  said  Enid  Right  of  Way  &  Townsite  Com- 
pany seventy-flve  dollars,  to  be  due  and  pay- 
able when  tbe  said  road  is  completed  to  the 
point  where  said  location  may  be  made. 
W.  L.  Lile."  Now  the  sole  question  for  con- 
sideration by  this  court  Is:  I?  this  note  In 
contravention  of  public  policy,  and  is  it  one 
which  the  courts,  with  due  regard  for  the 
rights  of  the  public  and  sound  policy,  should 
enforce? 

We  take  the  rule  to  be  well  established 
that  a  railroad  company  chartered  by  au- 
thority of  law  Is  a  quasi  public  corporation, 
and  the  public  have  an  interest  In  the  loca- 
tion of  their  lines  of  road  and  deix>tB;  that 
in  tbe  discharge  of  this  duty  to  tbe  public 
said  railroad  should  recognize  It  as  a  para- 
mount duty  to  establish  and  maintain  their 
depots  at  such  points,  and  in  snch  manner  as 
to  best  subserve  the  public  necessities  and 
conveniences.  We  take  it  to  be  the  policy 
of  the  law  that  a  railroad  company  charged 
with  this  duty  occupies  a  trust  relation  to 
the  public  to  tbe  extent  of  fairly,  freely, 
and  honestly  discharging  that  duty  to  the 
best  interests  of  the  public,  and  any  contract 
which  has  a  tendency  to  restrict  or  limit 
tbe  free  action  of  the  railroad  company  in 
tbe  discharge  of  that  duty  Is  against  public 
policy.  That  the  location  and  establishing 
of  Its  lines,  and  the  location  and  establish- 
ing of  railroad  stations  and  depots  Is  a  duty 
which  It  owes  to  the  public.  Is  supported  by 
many  authorities,  among  which  the  case  of 
Marsh  v.  N.  R.  R,  Co.,  64  III,  414, 16  Am.  Rep. 
564,  where  that  court  said :  "Railroad  com- 
panies in  order  to  fulfill  one  of  the  ends  of 
their  creation — the  promotion  of  the  public 
welfare— should  be  left  free  to  establish  and 
re-establish  their  depots  wherever  the  accom- 
modation or  tbe  wants  of  the  public  may  re- 
quU%^"  In  the  case  of  People  t.  Ctiicago  & 
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A.  R.  Co..  130  III.  173.  22  N.  E.  8S7,  the  court 
said :  "It  Is  In  recoKnitlon  of  the  paramount 
duty  of  railway  companies  to  establish  and 
maintain  their  depots  at  such  points  and  in 
such  manner  as  to  subserve  the  public  neces- 
sities and  convenience,  that  it  has  been 
held  by  all  the  courts,  with  very  few  excep- 
tions, that  contracts  materially  limiting  their 
power  to  locate  and  relocate  their  depots 
are  against  public  policy,  and  therefore 
void."  In  St  Jos.  &  D.  C.  R.  Co.  t.  Ryan, 
11  Kan.  602,  15  Am.  Rep.  357,  the  Kansas 
Supreme  Court,  speaking  through  Mr.  Jus- 
tice Brewer,  say :  "Railroad  companies  are 
public  agencies,  and  perform  public  duties. 
They  are  agencies  created  by  the  public  with 
certain  prlvllc^s,  and  subject  to  certain  obli- 
gations." 

Now  the  question  is,  does  the  condition 
contained  in  the  note  as  a  consideration,  to  wit : 
The  obligation  that  the  Denver,  Enid  & 
Gulf  Railroad,  a  corporation  chartered  by 
authority  of  the  territory,  shall  locate  a 
station  and  depot  on  the  N.  ^  of  section  31, 
or  the  S.  %  of  section  30,  or  on  both  of  said 
sections,  in  Otter  township,  Garfield  county, 
Oklahoma  Territory,  In  any  way  restrict  the 
free  and  unlimited  discretion  of  the  said  rail- 
road In  the  location  of  its  depots  and  stations 
at  such  point  as  will  best  subserve  the  public 
Interests.  If  so,  then  it  is  in  contravention 
of  public  policy,  and  the  decision  of  the  dis- 
trict court  in  sustaining  a  demurrer  thereto, 
was  right.  In  the  case  of  Peoria  Railroad 
Co.  V.  Coal  Valley  Mining  Co.,  68  111.  489.  it 
was  held :  "That  the  duties  which  railroad 
corporations  owe  to  the  public,  and  which 
are  the  consideration  upon  which  their  priv- 
ileges are  conferred,  cannot  be  avoided  by 
neglect,  by  refusal,  or  by  agreement  with 
other  persons  or  corporations,  and  that  auy 
contract  to  prevent  the  faithful  discharge  of 
any  such  duties,  will  be  against  public  pol- 
icy, and  void."  In  Thomas  v.  West  Jersey 
Railroad  Co.,  101  U.  8.  83.  25  L.  Ed.  950.  It  is 
said:  "Where  a  corporation  like  a  railroad 
company  has  granted  to  it  by  charter  a 
franchise  intended  in  a  large  measure  to  be 
exercised  for  the  public  good,  the  due  per- 
formance of  those  functions  being  the  con- 
sideration of  the  public  grant,  any  contract 
which  disables  the  corporation  from  perform- 
ing those  functions,  which  undertakes  with- 
out the  consent  of  the  state  to  transfer  to 
others  the  rights  and  powers  conferred  by  the 
charter,  and  to  relieve  the  grantees  of  the 
burden  which  It  Imposes,  is  a  violation  of 
the  contract  with  the  state,  and  is  void  as 
against  public  policy."  Now  If  this  note.  In- 
stead of  being  given  to  the  Enid  Right  of 
Way  &  Townslte  Company,  had  been  given 
direct  to  the  Denver,  Enid  &  Gulf  Railroad 
Company,  it  seems  to  us  that  it  must  cer- 
tainly be  held  to  be  against  public  policy, 
for  the  reason  that,  by  its  terms,  it  requires 
the  location  of  the  depot  or  railroad  station 
at  a  certain  point,  and  In  that  requirement, 
no  mention  Is  made  as  to  whether  such  point 


Is  for  the  convmience  of  the  public,  or  other- 
wise, and  under  the  law,  the  Denver,  Enid  & 
Gulf  Railroad  Company  Is  requli'ed  to  locate 
Its  depots  and  stations  where  the  public  Inter- 
ests would  he  best  subserved,  and  would  not  be 
permitted  to  take  the  sovereign  power  of  the 
people  delegated  to  it  by  the  charter  obtain- 
ed from  the  territory,  and  place  the  same  up 
to  be  sold  to  the  highest  bidder.  Now  la 
the  principle  any  different  whether  this  note 
Is  given  to  the  Denver,  Enid  &  Gulf  Railroad, 
or  to  some  person  aui^sed  to  have  Influence 
with  tbe  company,  for  the  purpoise  of  induc- 
ing that  person  to  influence  the  railroad  com- 
pany to  do  something  which  la  against  pub< 
lie  policy?  Now  it  would  not  be  reasonable 
to  prraume  that  this  note  was  given  to  the 
Enid  Right  of  Way  ft  Townslte  Company, 
unless  it  was  presupposed  that  the  said  town- 
site  company  had  Influence  with  and  power 
over  the  said  railroad  to  carry  out  Its  con- 
tract and  secure  the  location  of  the  depot  at 
tbe  point  designated. 

Counsel  for  plaintiff  in  error  contends  that 
this  obligation  Is  not  against  public  policy, 
for  the  reason  that  It  does  not  pretend  to 
prohibit  the  location  of  stations  or  depots 
at  other  points  on  tbe  line  where  the  public 
Interests  and  necessities  may  require,  and 
the  authorities  cited  by  them  are  all  to  the 
effect  that  contracts  held  to  be  void  on  ac- 
count of  public  policy  are  those  In  which  not 
only  the  company  Is  required  to  locate  its 
stations  and  depots  at  a  certain  point,  but 
also  contains  a  provision  against  locating 
them  and  using  them  at  other  points  in  tbe 
same  vicinity;  and  from  this  they  reason 
that  a  contract,  which  did  not  contain  this 
prohibitory  clause,  would  not  be  void  as 
against  public  policy.  We  have  examined 
the  authorities  cited  by  counsel  for  plaintiff 
in  error,  and  we  fall  to  find  any  which  holds 
that  a  contract  entered  Into,  whereby  the 
railroad  company  is  obligated  to  place  its  rail- 
road station  and  depot  at  a  certain  designat- 
ed point,  and  wherein  no  reference  Is  made 
to  the  public  convenience  or  necessity,  is 
not  void  as  against  public  policy.  The  fact 
that  this  contract  does  not  contain  an  abso- 
lute prohibition  against  the  railroad  company 
building  and  maintaining  and  operating  a 
railroad  station  or  depot  at  some  other  point 
in  near  proximity  to  this  station,  or  railroad 
depot  mentioned  in  the  contract,  does  not  re- 
lieve it  from  the  criticism,  that  it  is  an  at- 
tempt to  limit  and  abridge  the  free  exercise 
of  discretion  by  the  railroad  company  in 
the  location  and  operation  of  its  railroad  sta- 
tions and  depots.  True,  the  railroad  com- 
pany might,  if  the  necessities  and  conven- 
ience of  the  public  required  It,  build  a  rail- 
road station  or  depot  on  the  next  section, 
or  at  some  other  point  In  close  proximity  to 
the  point  designated  In  the  contract  in  evi- 
dence in  this  case;  and  It  might  be  that,  by 
the  strict  terms  of  this  contract.  It  would  not 
be  prohibited  from  so  doing;  but  common  ex- 
perience teaches  us  that  railroad  companies 
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are  not  likely  to  go  to  the  additional  expense 
of  building  two  depots  on  the  same  line  of 
railroad  in  close  proximity  to  each  other,  for 
the  sole  purpose  of  benefiting  the  general 
public,  when  the  same  ia  to  their  own  dl»- 
advantage.  Certain  it  Is  that  the  tenns  of 
this  contract  Is  a  limitation  and  abridgment 
on  the  free  and  unlimited  discharge  of  the 
trust  &aty  of  locating  depots  and  stations 
along  its  line  at  such  points  as  will  best 
serre  the  public  Interests  and  necessity. 

Another  line  of  authorities  dted  by  plain- 
tiff ia  error  are  cases  where  the  notes  or 
contract  sued  upon  are  what  la  known  as 
subscrlptloQ  notes  or  contracts.  There  Is 
nothing  in  the  trill  of  partlcalars,  or  In  the 
wording  or  language  of  the  note  In  question 
which  Indicates  that  this  was  a  subscription 
note.  The  line  of  authorities  cited  by  coun- 
sel holds  that  notes  gtren  In  the  way  of  sub- 
scription to  aid  in  the  building  of  a  public 
ent^riae,  including  railroads,  are  valid  ob- 
llgatlona;  but  as  bef(ae  said,  there  Is  noth- 
ing in  the  hill  of  particulars  which  tends 
to  show  that  this  note  was  given  as  a  flub- 
scription,  neither  does  it  appear  in  the  note 
that  it  was  given  for  that  purpose,  and  lu 
fact  the  word  subscription,  or  anythii^ 
equivalent  thereto,  does  not  appear  in  eitho- 
the  bill  of  particulars  or  the  not&  The  not^ 
on  the  other  hand,  recites  specifically  that 
the  consideration  is  "the  location  of  a  rail- 
road station  and  deyrat"  at  the  point  desig- 
nated. Observe  that  the  language  is  the 
location  of  the  railroad  station,  and  not  for 
and  In  consideration  of  the  building  of  the 
railroad,  or  the  building  of  the  depot,  but 
was  for  and  in  consideration  of  the  location 
of  a  railroad  station  and  depot  Hence,  we 
think  that  we  have  no  right  to  presume,  in 
the  absence  of  language  indicating  that  In- 
t«at,  that  this  note  was  given  as  a  subscrip- 
tion note.  We  think  this  case  falls  clearly 
within  the  principle  laid  down  in  the  case 
of  Fuller  v.  Dame,  18  Fide.  472.  In  tiiat  case 
a  note  was  declared  void  whose  cousldera- 
tlon  was  an  agreement  successfully  curried 
out  to  induce  a  corp(»«tlon  to  locate  Its  depot 
in  the  vicinity  of  certain  lands  of  the  payee 
of  the  note,  and  in  delivering  the  opinion. 
Chief  Justice  Shaw,  said:  "It  Is  obvious 
that.  If  one  large  landholder  may  make  a 
valid  oondltl<mal  promise  to  pay  a  large  sum 
of  money  to  a  stockholder  or  inflnentiat 
citizen  on  condition  that  a  work  of  great 
public  improvement  may  be  so  fixed  as  to 
enhance  the  value  of  bis  estate,  all  other 
great  landlords  may  make  like  promises,  or 
similar  conditions,  and  great  public  works 
-which  should  be  conducted  with  a  view  to 
the  public  Interest  and  to  the  just  rights  of 
those  who  make  advances  for  the  public 
benefit,  would  be  In  danger  of  being  over- 
looked and  sacrificed  in  a  mercenary  con- 
met  of  separate  local  and  private  interests." 

Counsel  for  plaintiff  In  error,  at  page  5 
of  their  brief,  moke  this  statement:  "An- 
otber  dasa  of  cases  is  those  in  wlilch  some 
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officer,  or  other  person  supposed  to  be  in- 
fl^uential  with  a  railway  company  undertakes 
for  a  consideration  moving  to  it,  to  secure 
the  location  of  stations,  depots,  etc.,  at  a 
particular  place."  And  they  cite  the  case 
of  Fuller  v.  Dame,  18  Pick.  472.  Then  they 
say  on  the  same  page  of  their  brief:  "All 
such  contracts  are  void  as  against  public 
policy,"  In  support  of  which  th^  dte  Bestor 
V.  Wathen,  00  111.  138;  Linder  v.  Carpenter, 
62  111.  309.  But  they  say  that  the  case  at 
bar  does  not  fall  within  this  class.  Then 
on  page  6  oT  their  brief,  they  say:  "Still 
another  class  Is  that  to  which  the  case  under 
consideration  Is  allied.  Such  are  the  canes 
in  which  an  agreement  has  been  made  be- 
tween an  individual  and  a  railway  corpora- 
tion, tor  the  location  of  a  station  or  deimt 
at  a  particular  place,  In  consideration  of  a 
donation  of  money  or  property  to  the  corpora- 
tion, without  any  restrlctlmi  <w  prohibition 
against  any  other  location." 

Now  we  take  issue  with  counsel  for  plain- 
tiff in  error  in  the  statement  that  the  case 
at  bar  does  not  fall  within  the  first,  but  does 
fall  wlttalu  the  second  class  of  cases  dted.  Let 
us  compare  the  two  and  see:  The  note  sued  on 
In  this  case,  by  the  terms  thereof,  runs  to  the 
Enid  Bight  of  Way  &  TowiMite  Company, 
and  is  made  upon  the  express  condltlmi  and 
consideration  that  a  depot  shall  be  located 
at  a  certeln  point  on  the  Uue  of  the  Denver. 
Enid  &  Gulf  Ballroad.  Now  this  is  a  con- 
tract, not  with  an  officer  of  the  Denver,  Bnld 
ft  Oulf  Batlroad,  but  with  another  person,  to 
wit:  The  Enid  Bight  of  Way  &  Townsite 
Company.  It  is  reasonable  to  presume  that 
the  maker  of  this  note  supposed  that  the 
Bight  of  Way  A  Townslte  Company  had 
some  Influence  with  the  railroad  company, 
and  it  provided  for  the  location  of  this  depot 
by  Uie  railroad  company.  H«ice,  we  fail  to 
see  why  it  does  not  fall  clearly  within  the 
class  of  coses  first  dted  in  the  brief  of  plain- 
tiff in  error,  which  th^  admit,  and  dte  au- 
thorities to  prove  that,  if  It  does  fall  within 
that  class  of  cases,  it  Is  void  as  against  public 
policy.  We  think  a  comparison  of  the  second 
class  of  cases  dted  by  plaintiff  in  error  will 
show  that  this  case  does  not  fall  within  their 
second  dtetions,  because  In  the  second  class  of 
cases  they  say  the  agreement  has  been  made 
between  an  individual  and  a  railway  com- 
pany, for  the  location  of  a  depot  at  a  particu- 
lar place,  in  consideration  of  the  donation  of 
mon^  or  property  to  the  corporation.  Now 
this  is  not  a  contract  between  an  individual 
and  a  railroad  corporation.  It  does  not  con- 
tain a  provision  for  the  donation  of  money  to 
the  railroad  corporation.  Hence  we  think 
that  all  of  the  authorities  cited  in  support 
of  a  note  given  as  a  donation  to  induce  the 
building  of  a  railroad  or  the  building  of  a 
depot  or  railroad  station  where  the  donation 
is  to  the  railroad  company,  Is  not  in  point 
in  this  case,  and  we  tbink  that  It  Is  clear 
from  the  admissions  of  plaintiff  in  error  In 
their  own  brief  that  this  note  In  luestlou 
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fnlla  within  a  clasa  which  Ib  prohibited  by 
law  as  being  against  public  policy.  We 
think  that  one  of  the  strong  reasons  why 
contracts  of  this  character  are  against  pub- 
lic ixillcy  Is  because  of  their  corrupt  tend- 
encies, whether  by  lawful  or  imlawful  means, 
to  prevent  the  free  exercise  of  discretion 
by  the  railroad  company  In  locating  their 
railroad  stations  and  depots  for  the  best 
Interests  of  the  public,  and  the  Interests  of 
the  people.  The  law  in  its  wisdom,  we  think, 
has  a  tendency  to  close  the  door  of  tempta- 
tion by  refusing  to  recognize  contracts  which 
In  any  way  hamper  the  faithful  discharge  of 
the  trust  which  the  railroad  company  owes 
to  the  people  In  the  location  of  public  con* 
veniences.  Directors  of  railroad  corporatlone 
occupy  a  twofold  relationship.  First,  with 
the  Btockholdere  of  the  road;  and  second, 
with  the  public.  They  will  not  be  permitted 
on  the  one  band  to  enter  Into  contracts  for 
their  own  pecuniary  gain.  Neither  will  they 
be  permitted  to  compel  payment  from  the 
people  for  doing  that  which  the  law  requires 
them  to  do.  Under  the  law,  the  directors  of 
the  Denver.  Enid  &  Oulf  Railroad  Company 
were  required  to  establlab  and  maintain  their 
slatlonB  and  d^ts  wbereTer  the  public  In- 
terMts  and  conv^encea  would  be  best  eaih 
•erred,  and  the  rule,  we  take  It,  1b  elementa- 
ry, that  the  performance  of  an  act  which 
the  party  Is  under  legal  obligations  to  per- 
fbrm,  cannot  omstitute  a  valid  consideration 
for  a  promise.  1  Beach  on  Contracts,  187; 
Parsons  on  Cwtracts,  487;  Vanderbilt  t. 
Sdireyer,  91  N.  Y.  392.  And  neither  the 
promise  to  do,  nor  the  actual  doing  of  that 
which  ttie  promlaaor  is  by  law  bound  to  do. 
Is  a  sufiiciait  consldwatlon  to  support  a 
promise  in  his  favor.  Follocic  on  Contracts. 
177;  Bishop  on  Contracts.  420;  Woodstock 
Irm  Co.  V.  Richmond  &  Danville  Extension 
Co.  129  U.  8.  643,  9  Sup.  Gt  402,  32  L.  Ed. 
819. 

We  think  the  policy  of  the  law  Is  decidedly 
against  the  enforconent  of  contracts  which 
permit  those  intrusted  with  the  discharge  of 
a  public  duty  to  exact  tribute  from  the  people 
for  doing  that  which  the  law  requires  tbem 
to  do.  If  eacb  contracts  were  enforceable, 
the  building  of  every  new  railroad  through 
this  territory  would  subject  the  officers  of 
that  railroad  to  the  temptaUon  of  every 
mercenary  person  who  had  some  selfish  mo- 
tive for  the  location  of  all  the  depots  and 
railroad  stations  along  the  line  for  the  bene- 
fit of  their  own  private  Intereets,  and  to  car- 
ry out  this,  selfish  designers  would  enter  Into 
contracts  of  pecuniary  advantage  to  any  of- 
ficer who  might  have  In  charge  the  duty  of 
locating  such  public  conveniences,  and  the 
questicm  of  the  best  Interests  of  the  pnbllc 
would  be  hMt  sight  of  in  the  great  individual 
straggle  to  locate  such  conveniences  for  pri- 
vate and  not  public  benefit  Hence  we  think 
that  the  only  safe  doctrine  Is  to  hold  that 
any  contract,  either  with  a  railroad  corpora- 
tion, or  with  any  person  presumed  to  have 
Influence  with  such  corporation,  whereby 


such  corporations  are  to  be  limited,  restrict- 
ed, or  hnmr>ered  in  the  faithful  discharge  of 
their  duHea  to  the  public  In  the  way  of  locat- 
ing railroad  stations  and  depots  along  Its 
line,  are  things  to  be  held  not  enforceable  tn 
the  courtft 

Hence  we  think  that  the  decision  of  the 
district  court  In  sustaining  the  demurrer  to 
the  bill  of  particulars  was  right,  and  for  this 
reason  the  decision  Is  affirmed,  at  the  costs 
of  the  plaintiff  in  error. 

HAINER  and  GILLETTE,  JJ.,  concur. 
BEADCHAMP,  J.,  having  tried  the  case 
below,  took  no  part  In  this  decision.  BUR- 
FORD,  C.  J.,  and  BURWELL  and  PAN- 
COAST,  JJ..  dissent. 

BURWELL,  J.  (dissentlne).  Idonotagree 
with  those  of  my  associates  who  have  con- 
curred in  the  majori^  opinion  in  tills  case, 
and,  while  the  amount  of  money  Involved 
in  this  particular  action  is  Insignificant 
the  principle  enunciated  Is  far-reaching,' 
and.  If  followed  to  Its  logical  conclusion 
makes  every  contract  by  which  an  Individual 
or  a  number  of  Individuals  agree  to  pay  to 
a  railroad  company  any  amount  of  money 
or  property,  In  consideration  of  the  build- 
ing of  a  line  of  road  on  a  particular  location, 
or  in  consideration  of  any  act  which  might, 
in  any  possible  way,  affect  the  public  con- 
venience, absolutely  void.  The  dedidon  Is 
not  based  upon  any  statutory  provision, 
but  It  Is  expressly  stated  therein,  that  re- 
covery Is  denied  upon  the  theory  that  the 
contract  Is  against  public  policy.  A  contract 
la  against  "public  policy"  when  it  tends  to 
interfere  with  the  public  safety  or  welfare; 
when  It  Is  against  good  morals,  or  whera 
Its  object  Is  to  Influence  public  ofllcers  in 
the  discharge  of  a  duty  enjoined  by  law,  etc. 
And  one  of  the  reasons  assigned  by  my  as- 
sociates for  the  conclusions  reached  Is  that 
the  contract  would  prevent  the  railroad 
company  and  Its  officers  from  the  free 
exercise  of  discretion  In  locating  or  relocat- 
ing of  depots:  Citing  authorities  which  they 
contend  support  the  portion.  These  cases 
I  will  consider  before  discussing  the  contract 
In  controversy.  They  contain  many  ex- 
pressions to  the  effect  that  a  railroad  com- 
pany Is  a  quasi  public  corporation,  and  can- 
not bind  Itself  by  a  contract  which  will 
deny  to  the  public  that  reasonable  conven- 
ience which  Is  contemplated  by  the  state 
when  it  grants  the  charter  to  build.  I  do 
not  particularly  find  fault  with  the  rules 
announced  in  these  cases,  but  contend  that, 
in  this  case,  the  court  has  extended  the 
doctrine  of  public  poil^  beyond  that  point 
necessary  to  protect  the  public  welfare,  and 
has,  without  reasonable  Justification  there- 
for, stricken  down  a  contract  and  deprived 
the  plaintiff  of  a  lawful  right 

The  case  of  Bestor  et  al.  v.  Wathen  et  al., 
60  HI.  138,  while  somewhat  similar  to  the 
case  at  bar,  does  not  support  the  conclusion 
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roadbed  In  tiie  majority  (pinion.  The  rail- 
road company  made  a  contract  with  Cniger, 
Secor  &  Co.,  by  which  the  latter  was  to  con- 
struct and  equip  the  road.  While  this  con- 
struction company  was  engaged  In  this  work 
It,  together  with  the  president,  one  of  tiie 
directors  and  the  construction  agent  of  the 
railroad  company,  mtered  Into  a  contract 
with  a  third  party,  whereby  such  third  party 
(who  owned  160  acres  of  land  where  this 
new  road  was  supposed  to  cross  the  line  of 
another  railroad  company)  was  to  deed  to 
this  construction  company,  and  the  officers 
of  the  railroad  company  named,  an  un- 
dlTlded  one-half  interest  in  such  land,  after 
selling  enongh  of  the  land  to  pay  himself 
¥4,800.  The  road  was  buUt,  the  land  platted 
into  lots,  and  enougji  lots  sold  to  secure  the 
$4,800.  Whereupon  demand  was  made  for 
a  deed  pursuant  to  the  contract,  and  the 
owner  of  the  land  having  refused  to  execute 
a  deed  of  conveyance,  suit  was  brought  by 
the  construction  company  and  the  officers 
of  the  railroad  company  to  compel  specific 
performance.  Issues  were  joined,  and  a 
trial  had.  It  is  apparent  from  the  language 
employed  in  the  opinion  that  it  affirmatively 
appeared,  either  in  the  pleadings  or  in  the 
evidence  (as  it  Is  assumed  as  a  fact)  that 
the  railroad  company  had  no  interest  in  this 
contract;  that  the  contract  was  made  for 
the  sole  use  and  benefit  of  the  construction 
company  and  the  officers  of  the  railroad  com- 
pany. The  bill  was  dismissed,  with  costs, 
and  most  excellent  reasons  ^ven  therefor. 
These  officera  and  the  construction  company 
were  the  agents  of  the  railroad  company. 
They  were  euf^ged  In  carrying  on  the  work 
of  their  principal ;  and  It  is  a  unlveraal  rule 
of  agency  that  an  agent  may  not  take  ad- 
vantage of  his  position  and  speculate  for 
his  individual  profit  In  matters  falling  with- 
in his  duties  as  agent  to  the  hurt  of  his 
principal,  without  his  knowledge  or  consent. 
It  was  this  principle  which  influenced  the 
decision  in  that  case.  The  comrt.  In  com- 
menting upon  the  facts  said:  "Now  If  this 
was  the  best  line  for  crossing  the  IlllnoLs 
Central,  considered  with  reference  to  the 
interests  of  the  stockholdera  and  of  the 
public,  then  it  was  the  duty  of  tbe  officera 
of  the  company  to  establish  It  here;  and 
If  they  intended  so  to  do  because  it  was  the 
proper  line,  but  professed  to  be  hesitating 
between  this  and  another  line,  in  order  to  se< 
cure  for  themselves  the  contract  under  con- 
sideration, as  Is  somewhat  indicated  by  tbe 
evidence,  then  they  were  practicing  a  species 
of  fraud  upon  the  defendants,  and  using  a 
false  pretext.  In  order  to  acquire  defendants' 
property  without  consideration.  If,  on  the 
other  hand,  this  line  was  not  the  best,  but 
was  adopted  because  of  this  contract,  tbe 
case  is  stUI  stronger  against  complainants. 
If  Aatib  was  the  fact,  th^  were  asking  the 
court  to  enforce  tbe  payment  of  a  bribe, 
the  promise  of  which  Induced  them  to 
sacrifice  their  official  duty  to  their  private 


gain.  If,  as  a  third  contingency,  the  choice 
lay  between  this  line  and  another  equally 
good,  bnt  not  bettor,  and  they  were  in- 
fluenced by  this  contract  to  adopt  this  line, 
then,  although  neither  tbe  comjiany  nor  the 
public  has  been  Injured,  yet  the  defendants 
have  made  their  official  power  an  Instrument 
of  private  emolument  In  a  manner  which  no 
court  of  equity  can  sanction.  In  this 
particular  case  no  wrong  may  have  bem 
done,  and  yet  public  policy  plainly  forbids 
the  sanction  of  such  contracts  because  of  the 
great  temptation  they  would  offer  to  ofllcial 
faithlessness  and  corruption."  Tbe  court, 
as  disclosed  by  the  opinion,  was  not  called 
upon  to  determine  the  effect  of  such  a 
contract,  when  made  with  the  railroad  com- 
pany, or  with  some  one  else  tor  its  use  and 
benefit.  The  particular  contract  was  made 
without  authority  of  the  principal,  and  it 
claimed  no  right  under  it.  There  was  no 
consideration  for  It,  because  the  construction 
company  and  the  officera  of  the  railroad  had 
no  lawful  power,  except  as  agents  of  the 
railroad  company,  to  do  any  of  tbe  things 
which  they  had  promised  in  the  contract. 
They  had  agreed  to  acc^  a  bribe  in  reladtm 
to  the  performance  of  a  duty.  In  making 
the  contract  they  did  not  pretend  to  represent 
the  railroad  company,  and  the  contract  was 
void  for  two  reasons:  First  there  was  no 
consideration  flowing  from  them  to  the 
owner  of  tbe  land;  and,  second.  It  was  an  at- 
tempt to  gain  a  personal  advantage  for  an 
act  which,  In  all  of  the  circumstances  stated, 
the  law  will  presume  was  In  violation  of 
the  best  interests  of  their  principal.  It  was 
a  contract  calculated  to  eniNimnge  dishonesty 
and  fraud  on  the  part  of  corporate  officers, 
and  such  as  should  be  condemned  as  In  vio- 
lation of  common  honesty  and  ft.tr  dealing. 
And  I  wish  to  state  in  this  connection  that 
tbe  law  demands  that  same  integrity  on  the 
part  of  officers  of  a  private  or  quasi  public 
corporation  that  Is  required  of  public  officers. 
The  latter  are  the  agents  and  representatives 
of  the  people;  the  former  are  the  lawful 
representatives  of  the  stockholdera  and  dis- 
bonraty  and  bribery  are  as  reprehensible 
when  committed  against  the  stockholder 
of  the  corporation  as  it  Is  when  committed 
against  the  Interests  of  the  public.  And  this 
sentiment  is  expressed  in  nearly  all  of  the 
cases  of  a  similar  kind. 

The  case  of  Llnder  v.  Cait>enter,  62  111. 
300,  is  exactly  like  the  case  which  we  bave 
just  considered.  It  involved  the  same  is- 
sues, except  in  this  case  the  plaintiff  bad 
conveyed  land  to  the  officers  of  the  railroad 
company.  In  order  to  secure  a  certain  loca- 
tion of  the  road,  and  then  sought  to  recover 
It  back.  Judgment  was  for  the  defendants. 
One  short  paragraph  from  the  body  of  the 
opinion  shows  clearly  tbe  reasons  for  the 
dec>i8ion.  The  court  said:  "We  bad  oc- 
casion, in  the  case  of  Bestor  v.  Wathen.  60 
111.  138.  to  express  our  views  of  contracts  of 
this  cliaracter  made  between  private  In- 
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dlTldnalB  and  fbe  officers  of  a.  railway  com- 
pany acting  In  their  individual  capacity. 
We  aald.  In  tlie  opinion  In  tbat  case,  that 
contracts  like  the  one  before  ns,  made  be- 
tween the  land  owner,  and  the  railway  of- 
ficials, In  order  to  establtab  the  line  of  the 
road  for  the  purpose  of  promoting  the  prl- 
Tate  advantage  of  the  contracting  parties, 
wa*e  against  public  policy,  because  tending 
to  cause  a  sacrifice  of  the  Interests  of  the 
stockholders  and  of  the  public.  In  tbat  case, 
tiie  land  owner  had  refused  to  convey,  and 
the  railroad  officials  filed  tbelr  bill  to  com- 
pel a  conveyance.  We  held  the  contract 
one  which  a  court  of  chanceiy  would  not 
enforce.** 

The  next  case  from  Illinois  Is  Marsh  r. 
Falrbury,  Pontlac  &  Northwestern  Ballway 
Company  et  al.,  64  111.  414, 16  Am.  Bep.  S&i, 
This  case  Is  not  In  point.  The  railroad  com- 
pany had  agreed  to  locate  its  passenger  and 
freight  depots  at  a  particular  place,  and  to 
not  locate  depots  at  any  other  point  In  the 
city.  The  court  said  that  equity  wUl  not  en- 
force such  a  contract  I  think,  however,  that 
It  is  fair  to  assume  that  the  court  denied  the 
relief  because  of  the  provision  which  pur- 
ported to  bind  the  company  not  to  locate  any 
other  d^t  in  the  city,  as  It  nowhere  In  the 
opinion  refOTS  to  the  other  cases  previously 
decided  by  tbat  court;  and,  so  far  as  I  have 
been  able  to  investigate,  I  find  this  to  be  the 
first  time  tbat  a  contract  agreeing  not  to 
build  a  depot  at  any  othet  place  within  a 
given  distance  had  been  considered  by  tbat 
court.-  The  only  expression  in  the  entire 
opinion  which  tends  to  support  the  theory 
adopted  in  the  majority  opinion  In  the  case 
at  bar  Is  as  follows:  "And  when  once  estab- 
lished [depots]  a  change  of  affairs  may  re- 
quire a  chanfie  of  location  in  order  to  salt  the 
public  convenience."  This  expression  was 
obiter  dictum,  and  Is  entitled  to  no  particular 
consideration,  as  the  question  of  relocating  a 
depot  was  not  involved  In  the  case.  The  suit 
was  for  specific  performance,  and  If  the  con- 
tract was  Told  for  any  reason,  it  could  not 
be  enforced.  The  contract  was  Told  because 
of  the  agreement  not  to  locate  a  depot  any- 
whore  else,  and  the  prayra*  of  the  petition 
was  rightfully  denied ;  but  we  insist  tbat  the 
decision  of  that  case  has  no  bearing  upon  the 
one  before  tills  court 

The  case  of  Peoria  &  Kock  Island  Ballway 
Company  v.  Coal  Valley  Mining  Company,  68 
111.  489,  is  not  sbnllar.  That  case  involved 
the  consideration  of  a  contract  relating  to  the 
transportation  of  freight  The  contentiicm 
that  every  contract  which  glTes  to  one  ship- 
per special  adTantagea  and  denies  th«u  to 
others.  Is  against  public  policy,  and  Toid, 
will  be  admitted  by  every  lawyer.  When  the 
Supreme  Court  of  Illinois  used  the  language 
quoted  by  my  brethren,  to  tbe  effect  tbat 
duties  which  railroad  corporations  owe 
to  the  public,  and  which  are  the  consider- 
ation upon  whlcb  tbelr  inrivlleges  are  con- 
ferred, cannot  be  avoided  by  neglect,  by  re- 


fusal, or  by  agreement  with  other  persons  or 
corporations,  and  that  any  contract  to  pre- 
vent tbe  faithful  dlscbai^  of  any  such 
duties  will  be  against  pabHc  policy,  and 
void,"  It  had  reference  to  a  contract  IutoIv- 
ing  the  carrying  of  Arelght  No  question  per- 
taining to  the  location  of  a  depot  or  similar 
question  was  involved. 

The  Supreme  Court  of  Illinois  dedded  one 
other  case  whlcb  is  cited  in  the  majority 
opinion,  and  to  whidh  I  desire  to  call  atten- 
tion. I  refer  to  the  case  of  People  ex  rel. 
Hunt,  Attorney  General,  v.  Chicago  ft  A.  R. 
Co..  130  ni.  175,  22  N.  B.  875.  The  plaintiff, 
after  the  formal  allegations,  alleged  in  the 
petition  Hiat  the  town  of  Vppet  Alton  was  an 
Incorporated  town  containing  more  than 
1,800  inhabitants;  that  many  persons  re- 
quired tbe  use  of  the  defendant's  railway  in 
order  to  be  tranRported  as  passengers  to  and 
from  Bald  town;  that  in  such  town  were 
many  merchants,  manufacturers,  dmlers,  and 
business  mea;  that  it  was  some  three  and 
one-half  miles  to  tbe  nearest  station  on  the 
d^endanf s  line  of  road ;  that  the  defendant 
had  acquired  and  then  owned  sidtable  depot 
grounds  for  tbe  erection  of  depots,  etc.,  which 
grounds  it  had  acquired  by  condemnation  pro* 
ceedings;  and  tbe  petition  contained  many 
other  allegations  sbowli^  the  necessity  of  the 
depot  for  passengers  and  freight,  and  the 
legal  and  moral  obligation  of  tbe  comiiany  to 
erect  and  maintain  them.  The  prayer  was 
for  a  writ  of  mandamus  to  c<napel  the  com- 
pany to  build  and  maintain  the  depots.  The 
Supreme  Court  first  sustolned  the  judgment 
of  tbe  lower  court  denying  the  writ;  but,  on 
rehearing,  It  tield  tbat  tbe  writ  stated  a  cause 
of  action,  and  changed  its  former  ruling,  and 
re^'ersed  the  lower  court  The  court  weut  no 
further  than  to  uphold  the  doctrine  that 
where  a  duty  Is  imposed  by  law  upon  a 
railroad  company,  mandamus  may  be  ob- 
tained to  compel  tbe  performance  thra«of. 
The  railroad  company  had  recognised  the 
necessity  of  depots  at  the  point  lu  question, 
and  Its  duty  to  erect  and  maintain  them  by 
condemning  ground  for  that  purpose.  In 
order  to  exercise  tbe  right  of  eminent  do- 
main as  to  tbe  site  condemned,  the  railroad 
company  had  to  allege  that  sucb  land  was 
necessary  for  depot  purposes.  Tbe  law 
would  not  permit  it  after  exercising  that 
right  and  after  depriving  the  citizen  of  his 
property  against  his  will,  under  tbe  solemn 
declaration  that  it  needed  tbe  land  Cor  d^t 
purposes,  to  say  that  it  was  nnder  no  legal 
obligation  to  build  depots,  especially  when 
it  did  not  deny  the  allegation  of  the  petition, 
but  admitted  the  nec^ty  thereof  by  filing 
a  demurrer  to  the  petition.  The  case  can- 
Bot  be  considered  aa  an  authority  in  tbe  case 
at  bar,  except  in  so  far  as  it  discusses,  in  a 
genera]  way  and  In  general  terms,  tbe  duty 
of  railroad  companies  to  tSse  public. 

The  case  of  Abraham  W.  Fuller  et  al.  t. 
Abraham  A.  Dame,  18  Pick.  472,  la  also  cited 
In  the  majority  opinion.  Dame  had  executed 
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&  intmilaBory  note  to  Fnller  (wbo  was  a 
Btockbolcler  Id  Uie  railroad  company)  for  $9,- 
900,  wblcb,  toceQiw  with  a  eontemporaneoiu 
eontraet  di^KMdted  with  a  third  party* 
The  not*  waa  to  b«  paid  wlm  the  railroad 
company,  had  located  its  d^ot  at  a  particu- 
lar site.  The  railroad  company  bad  no  in- 
terest In  the  note  and  contract,  and  their 
ezifltence  waa  not  b^own  to  it;  or  Its  oCBcera. 
It  waa  held  that  the  ctmtract  and  note  were 
Told,  and  could  not  be  enforced,  eren  though 
the  depot  had  been  located  at  the  designated 
place.  The  court  in  dLBcnaedng  the  matter, 
■aid :  "They  [the  directors]  had  a  right  to 
his  [Fuller's]  disinterested  Judgmoit  and  ad- 
vice upon  the  question  ot  location ;  and  this 
could  not  be  exercised  whilst  he  held  and 
relied  upon  a  promise  for  a  large  sum  of 
money,  the  paymoit  of  which  depended  upon 
the  decision  of  this  question  by  the  directors. 
*  *  *  Hr.  Full«r  was  one  of  the  original 
proprietors  of  the  Worcester  railroad.  His 
associates  had  a  right  to  belleTe  that,  in  ail 
his  acts  as  such  stockholder,  in  choosing 
.directors,  in  framing  by-laws,  and  doing 
other  acts  pursuant  to  the  powers  of  Ibe 
corporation,  he  had  a  common  and  [In  pn^r- 
tlon  to  his  shares]  an  equal  Interest,  and  they 
had  a  right  to  rely  upon  his  Judgment^  hia 
recommendations  ot  directors  and  otber  acts, 
with  all  the  confidence  inspired  by  such  be- 
lief.  A  contract  assuring  him  separate  and 
distinct  advantages  operated  to  mislead  and 
deceive  them,  and  this  had  a  tendency  to 
operate  as  a  fraud  i^on  them.**  This  de- 
dslon  was  writtrai  by  Chief  Justice  Shaw, 
and  is  dted  perhaps  more  than  any  other 
case.  It  is  entitled  to  great  weight  because 
of  the  acknowledged  ability  of  the  court  which 
rendered  it,  and  particularly  of  the  learn- 
ed chief  justice  1^  whom  it  was  prepared. 
But  what  is  the  law  of  that  case?  It  simply 
decides  that  a  contract,  by  which  it  is 
agreed  to  pay  even  a  stockholder  of  a  corpo- 
ration a  valuable  consideration  for  bis  in- 
fluence In  attempting  to  secure  the  corpora- 
tion to  perform  a  particular  corirarate  act, 
Is  absolutely  void,  as  against  public  policy, 
and  will  be  treated  as  a  fraud  upon  the 
other  Btockholders. 

Nor  does  the  case  of  St  Joseph  &  Denver 
City  Railroad  Co.  v.  Joel  Ryan.  11  Kan.  602, 
15  Am.  Rep.  357,  support  the  majority  opin- 
ion of  this  court.  In  that  case  the  contract 
was  for  the  building  of  a  depot  at  a  given 
point,  and  further  provided  that  the  railroad 
company  should  not  "have  or  use  a  depot" 
within  three  miles  of  snch  location.  Jastlce 
Brewer,  who  prepared  the  opinion,  malies  it 
plain  that  the  contract  was  held  to  be  void 
because  it  attempted  to  prohibit  the  railroad 
company  from  "having  or  using"  a  depot 
Within  three  miles  of  the  one  to  which  the 
contract  referred.  He  said:  "Is  a  contract 
not  to  build  or  use  a  d^t  within  certain 
limits  a  valid  and  binding  contract?'*  and 
then  proceeded  to  discuss  the  duties  of  rail- 
road companies  and  their  inability  to  bind 


themselves  by  contract  to  refrain  from  per- 
forming acts  whidb  are  necessary  for  th« 

public  convenience;  but  at  the  end  of  the 
opinion,  evid^itly  wishing  to  make  it  clear  that 
the  court  only  Intended  to  decide  that  a  con- 
tract not  to  build  a  depot  within  certain 
limits  was  void,  tbe  learned  Justice  added 
these  words:  "We  have  considered  this  case 
as  it  was  cmuddered  in  the  court  below,  as 
showing  a  contract  oa  tbe  part  of  the  plain- 
tiff in  error  not  to  build  or  use  a  depot 
within  certain  limits,  for  tbe  breach  of  which 
damages  were  awarded  by  the  Jury.  It 
would  not  be  proper  for  us  to  Inquire  at  pres- 
ent In  what  condition  the  rights  of  the  par- 
ties are  left  by  thia  dedslon.  The  judgm«it 
will  have  to  be  reserved,  and  the  case  re- 
manded, leaving  each  party  to  take  sncb  sub* 
sequent  steps  for  the  enforcement  of  his 
rli^ts  as  may  be  Judged  best^  Fnrtbw  com- 
ment as  to  this  case  is  unnecessary ;  snd  at 
least  one  subsequent  decision  by  the  Supreme 
Court  of  Kanaas  siqiports  the  position  which 
I  have  taken.  The  caae  of  Thomas  t.  West 
Jersey  Railroad  Company,  101  U.  S.  71,  IS 
L.  Bd.  960,  was  no  reference  to  the  location  of 
a  depot  In  that  case  one  railroad  leased  its 
road  and  equipment  to  another  company  for 
a  period  of  20  years.  After  the  lessee  bad 
used  the  property  for  a  portion  of  the  time 
named,  the  lessor  retook  the  property,  and 
the  lessee .  brought  an  action  for  damages. 
Judgment  was  for  tbe  defendant,  on  the 
ground  that  a  railroad  company  has  no  pow- 
er  to  transfer  to  anothw  company  ttta  right 
and  power  to  operate  its  road,  unless  its  char- 
ter expressly  authorise  the  same,  and  that  as 
the  charter  of  the  lessor  did  not  so  provide, 
the  lease  in  question  was  ultra  vires  and 
void,  aa  against  pubUe  policy. 

The  case  of  Wood8to(^  Iron  Company  t. 
Richmond  &  Danville  Extension  Company, 
129  n.  S.  643,  9  Sup.  Ct  402,  32  L.  Ed.  819, 
is  similar  to  other  cases  herein  referred  to. 
The  Richmond  ft  Danville  Ext«islon  Cbat- 
pany  contracted  with  the  Georgia  Pacltle 
Railroad  Company  to  construct  that  com- 
pany's road  by  the  nearest,  cheapest,  and 
most  suitable  route  frcxn  Atlanta  to  Colum- 
bus, for  a  consideration  of  $20,000  a  mile; 
J.,  who  waa  a  director  in  and  vice  president 
of  tbe  extension  compai^,  and  also  a  director 
In  the  railroad  company,  entered  Into  a  con- 
tract on  behalf  of  the  extension  company 
with  tbe  Iron  company  whereby  the  extension 
company  was  to  deflect  tbe  line  of  road  to 
Annlston,  thereby  lei^thmlng  the  road 
some  five  miles.  In  cmsideratlon  of  the  pay- 
ment of  large  sums  of  money,  and  the  con- 
veyance of  a  valuable  tract  of  land  by  the 
iron  company  to  the  extension  company. 
The  railroad  company  did  not  know  of  the 
contract  The  court  said  "that  tbe  contract 
was  void  as  immoral  In  conception,  and 
corrupting  In  tendency;  it  being  nothing  lees 
than  a  bribe  offered  by  the  Iron  company  to 
tbe  extension  company  to  disregard  Its  agree- 
ment with  the  railroad  company  to  construct 
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-Uw  road  by  tbe  afaorteat,  cheapest,  and  most 
miltable  route."  Tbe  extensl<m  company, 
while  acting  as  the  ageot  of  tbe  railroad  com- 
pany, bad  betrayed  its  trast  and,  In  Ylolatlon 
of  Its  solemn  agreement  with  Its  employer, 
lengthened  the  road  to  the  loss  of  the  railroad 
company  tit  9100,000  In  the  building  of  the 
road  alone,  to  say  nothing  of  the  additional 
cost  of  operatioD.  No  court  would  think  of 
aiding  one  In  snob  a  base  transaction.  The 
extension  ctanpany  sought  to  profit  illegally 
at  tbe  expense  of  its  principal  Such  acts 
bare  been  onlTersally  condouned. 

Tb^  are  all  of  tbe  cases  cited  by  my 
Brethren  which  they  contend  Justify  their  de- 
cision in  the  esse  at  bar,  except  decisions  to 
tbe  effect  that  where  the  law  Imposes  tbe 
duty  of  performing  a  specific  act,  the  per- 
formance thereof  cannot  constitute  a  suffi- 
cient consideration  for  some  other  obligation. 
I  take  no  exceptions  to  this  rule.  There  are 
a  number  of  cases  wfaicb  bold  that  a  private 
IndlTldual  or  city  or  county  may  subscribe 
for  stock  in  a  railroad  corjioration,  and  that 
tbey  may  bind  tbe  company  to.  the  perfwm- 
ance  «f  afflrmatlTe  acts.  These  cases  are 
based  D^on  statntttfy  provisions  in  the  dif- 
fermt  states;  therefore  I  shall  ignore  th^ 
altogether,  as  an  act  which  the  Legislature 
of  a  state  has  expressly  authorised,  ordi- 
narily, will  not  be  held  to  be  against  the  pub- 
lic welfare.  It  la  a  very  easy  matter  to  as- 
Ksct  tikat  a  contract  is  against  public  policy ; 
much  easier  scnnetlmes  than  it  Is  to  estab- 
lish by  reaacm  and  logic  ettb»  the  afflrma- 
tlTe or  negatlTe  oC  the  pn^iositlon.  It  Is  a 
conTenient  reaam  tot  doiying  a  recovery, 
and  ia  b^quently  oaed  without  due  regard 
to  tlie  real  meaning  which  the  expression 
couTcys.  It  was  used  in  practically  all  of 
the  cases  cited  in  tbe  majority  <vlnUm,  but 
the  acts  to  which  the  words  were  aK>Iled  in 
those  cases  wwe  Va  no  sense  similar  to  tbe 
acts  contemplated  In  tbe  contract  InTOlved  in 
this  case,  which  have  been  condemned  by  tbe 
majority  of  this  court  as  being  in  Tlolation  of 
the  public  welfare  Aa  I  bare  stated  (and  I 
think  the  contrary  cannot  be  found  in  any 
decision),  a  contract  by  a  railroad  company 
agreeing  not  to  build  any  other  station  or 
d^t  within  certain  limits.  Is  void — ^rold  be- 
cause it  attempts  to  deprive  tbe  corporation 
of  the  power  to  meet  tbe  changing  conditions 
and  necessities  of  the  public.  But  because 
public  policy  demands  that  contracts  not  to 
build  a  depot  at  a  certain  place  be  held  to  be 
void,  it  does  not  necessarily  follow  that  a 
railroad  company  may  not  agree,  tar  a  con- 
sideration, to  build  one  at  that  same  place. 
There  are  many  acts  which  one  may  lawfully 
contract  to  perform,  and  yet,  a  contract 
agreeing  not  to  perform  them  would  be  void 
as  against  public  policy ;  as,  for  Instance, 
one  may  lawfully  contract  to  marry,  to  sup- 
port bis  parents,  to  contribute  to  the  cburcb 
or  to  charitable  Institutions,  and  be  ttound  by 
tbe  terms  of  his  agreement ;  and  yet  a  con- 
tract not  to  do  any  one  or  more  of  these, 
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er  of  many  other  ads  wMdi  might  be 
named,  would  be  absolutely  void.  Tlie  rea- 
son for  this  is  that  an  sgreement  not  to  do 
these  things  is  In  violation  of  tbe  general 
conception  of  the  public  good.  The  contracts 
held  to  be  void  as  against  public  policy.  Involv- 
ed in  the  opinions  to  which  I  have  referred, 
and  which  I  have  tried  to  diatlnguisb  from 
the  one  In  controversy,  were  not  condemned 
because  they  related  to  the  building  of  de- 
pots, but  because  the  particular  officers  or 
agents  of  the  companies  had  tried  to  obtain 
a  i>ersonal  advantage  to  the  detriment  of  tbe 
company  which  they  represented.  The  same 
rule  would  have  been  applied  If  they  had 
been  representing  any  other  corporation  or 
individual. 

PasEiing  from  these  questions,  I  wish  to 
refer  to  tbe  contract  Itself,  which  is  as  fol- 
lows: "Oarfleld  County,  O.  T.,  July  1,  1902. 
In  consideration  of  the  location  of  a  railroad 
station  and  depot,  on  either  tbe  north  half 
of  section  31,  or  the  south  half  of  sectlcm  30, 
or  on  both  of  said  sections  in  Otter  Township, 
Garfield  County,  Oklahoma,  on  the  line  of 
the  Denver,  Enid  ft  Qulf  Railroad,  I  agree 
and  promise  to  pay  to  the  said  Enid  Rlfi^t  of 
Way  k.  Townslte  Company  seventy-five  dol- 
lars, to  be  due  and  payable  when  the  said 
road  is  completed  to  the  point  where  the  said 
location  may  be  made.  W.  U  Llle."  The 
contract,  as  will  be  observed.  Is  payable  to 
the  Enid  Right  of  Way  &  Townslte  Company 
Instead  of  to  the  Denver,  Enid  &  Gulf  Rail- 
road Company.  The  majMrlty  oplnlrai,  how- 
ever, concedes  that  this  does  not  change  tbe 
liability  of  lille  who  Is  tbe  appellee.  In  the 
circumstances  as  disclosed  by  the  record  I 
think  that  this  is  correct,  because.  In  the 
absence  of  any  showing  to  tbe  contrary,  it 
will  be  presumed  that  the  contract  was  ex- 
ecuted by  and  with  the  authority  and  consent 
of  the  railroad  company,  and  fw  a  considera- 
tion. Section  774,  Wilson's  Rev.  &  Ann.  St 
1803,  provides  that  "a  written  Instrument  is 
presumptive  evidence  of  a  conslderatlcm,"  and 
that  "tbe  burden  of  showing  a  want  of  con- 
sideration, sufficient  to  Bupportan  InstmmMit 
lies  with  tbe  party  seeking  to  iuTalldate  or 
avoid  It"  Tbe  contention  that  this  statute 
has  no  application  where  tbe  conalderation  is 
named  Is  untenable;  Presumpticm  of  consid- 
eration carries  with  It  tbe  Infwenoe  at  value ; 
that  Is,  that  tbe  consideration  named,  no  mat* 
tec  what  it  be,  is  of  sufflclait  value  to  snpport 
the  contract  and  also  that  the  p^ee  named 
therein  has  such  Interest  either  for  himself 
or  as  the  representative  of  another,  as  au- 
thorizes bim  to  make  it  except  in  cases  where 
tbe  consideratitm  named,  or  ttie  contract  itself 
for  other  reasons  appearing  therein,  cannot 
be  upheld  upon  any  reasonable  theory  con- 
sistent with  public  policy.  Where  swdi  ex- 
ceptions do  not  appear,  want  of  consideratlw 
must  be  pleaded  and  proved.  If  the  Instnh 
ment  In  question  was  taken  without  the 
knowledge  or  consent  of  the  railroad  cffln- 
pany-^tbat  Is,  wlthontany  consideration  flow- 
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tag  from  the  right  of  wfty  company  to  the 
railroad  company  In  antiolpntlon  of  such  a 
contract — no  recovery  could  be  bad,  because  It 
would  also  be  without  consideration  as  far 
as  Llle  was  coucerned,  and  therefore  void; 
and  had  the  majority  opinion  been  placed 
upon  this  ground,  the  cases  cited  lu  support 
thereof  would  be  entitled  to  great  weight.  If 
the  record  supported  such  a  conclusion  of  fact 
Personal  Influence  alone,  to  secure  the  loca- 
tion of  a  railroad  depot,  is  not  such  a  con- 
slderatlon  as  will  support  a  contract  for  the 
payment  of  money.  Such  agreements  may 
be  avoided  under  the  same  rule  which  defeats 
contracts,  the  object  of  which  are  to  control 
legislation  or  Influence  public  ofHcers.  If  the 
defendant  relied  upon  the  defense  of  want  of 
consideration,  or  that  the  contract  was  void 
because  made  by  the  agent  of  the  company 
without  the  railroad's  knowledge  or  consait, 
and  for  the  persona]  benefit  of  the  right  of 
way  company,  he  should,  if  the  case  had  been 
in  a  court  of  record,  have  pleaded  such  facts 
In  his  answer ;  but  as  this  was  a  case  original- 
ly commenced  In  the  justice's  court,  he  should 
either  have  pleaded  such  facts,  or  proven 
them.  Having  done  neither,  but  flled  a  de- 
murrer to  the  plainticr's  bill  of  particulars,  the 
law  Implies  a  consideration  and  good  faith 
in  the  entire  transaction.  Notwlthstandtog 
all  of  these  presumptions  In  favor  of  the  con- 
tract, It  is  said  to  be  void  because  it  tends  to 
influence,  restrict,  and  limit  the  powers  of  the 
company.  That  a  contract  of  this  kind  may 
influence  the  action  of  the  company,  I  admit, 
but  that  It  restricts  or  limits  Its  powers,  or 
purports  to  do  so,  I  deny.  This  Influence  of 
action,  however,  may  be  directed  toward  bet- 
ter senice  to  the  public,  but,  whether  It  Is  or 
not,  the  courts,  in  the  absence  of  statutory 
inhibition,  cannot  deprive  a  railroad  com- 
pany of  the  right  to  accept  money  or  other 
property  In  consideration  for  the  building  of 
a  depot  on  a  particular  location.  One  person. 
In  the  eyes  of  the  law.  Is  just  as  much  entitled 
to  advantageous  railroad  facilities  aa  another ; 
aud  the  cotirts.  except  nnder  peculiar  condi- 
tions, have  always  refused  to  Interfere  with 
the  management  of  railroad  comiianies,  as  to 
the  location  of  relocating  of  stations  and  de- 
pots. If  the  company,  for  reasons  which  ap- 
pear to  justify  such  a  course.  In  the  absence 
of  statute,  aflford  depot  accommodations  to  a 
small  community  of  people,  aud  deny  such 
privileges  to  communities  of  larger  popula- 
tions, there  Is  no  rule  of  law  which  will  com- 
pel a  different  course;  and  It  often  happens 
In  the  bnildlng  of  lines  of  railroad  that  one 
route  will  be  shorter,  and  of  greater  beneflt 
to  the  public  than  some  other  route  of  greater 
length,  and  yet.  because  of  the  hills,  rocks, 
and  rivers,  or  other  obstacles,  the  shorter  line 
be  more  expensive  on  which  to  build.  In 
fact,  the  expense  might  be  so  great  that  no 
company  would  assume  the  burden  Incident 
to  such  construction.  What  rule  of  public 
policy  would  prevent  those  owning  property 
along  the  shorter  route  from  contributing  to 
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the  railroad  company  the  additional  cost  of 
building  on  such  line,  in  consideration  for  the 
benefits  which  such  road  would  bring  to  tbem. 
in  the  advance  of  proiierty  and  convmlenee 
to  themselves  and  the  community  generally? 
They  have  taken  from  no  one  else  any  prop- 
erty, they  have  deprived  no  one  else  of  any 
right  or  privilege;  and  while  It  Is  true  that 
railroads  are  Intended  for  the  public  service, 
they  are  also  operated  for  private  gain,  aud 
instead  of  It  being  against  public  policy  to 
contract  to  pay  them  in  consideration  of  build- 
ing along  a  particular  line,  or  for  locating  a 
depot  at  a  designated  place,  not  only  have 
different  states  authorized  their  counties  and 
other  municipal  subdlvtslons  to  subscribe  to 
the  capital  stock  and  contribute  aid  in  order 
to  secure  the  building  of  the  railroads,  hut 
the  general  government  has  also  followed  the 
same  policy,  and  donated  many  thonsauds  of 
acres  of  land  to  such  companies,  as  an  in- 
ducement to  build  through  designated  sections 
and  between  designated  points.  Persons  who 
desire  to  build  a  railroad  have  a  right  to 
determine  for  themselves  where  such  road 
shall  be  built;  and,  no  matter  where  they 
conclude  to  build,  it  Is  the  duty  of  the  state 
officers,  except  where  the  law  points  ont  a 
different  course,  to  issue  a  charter  therefor. 
In  furtheranceofthepublic  welfare,  laws  have 
been  enacted  compelling  railroads  to  erect 
and  maintain  depots  at  county  seats,  and 
other  towns  containing  more  than  a  certain 
population,  but  so  far  as  I  am  advised,  no 
state  has  ever  prohibited  the  building  of  a 
depot  In  a  place  of  less  than  a  certain  popu- 
lation, or  denied  to  the  citizens  the  right  to 
aid  In  the  building  of  such  depot,  or  to  the 
company  the  jxjwer  to  accept  such  aid,  or 
contract  in  relation  thereto.  The  contract 
'  In  this  case  in  no  way  prevents  the  railroad 
company  from  abandoning  the  depot  or  from 
relocating  It.  if  future  developments  shonid 
make  it  necessary.  The  maker  of  the  note 
would  have  his  remedy,  which  has  been 
recognized  in  other  states. 

These  views  are  supported  by  the  au- 
thorities, to  some  of  which  I  wish  to  direct 
attention.  In  the  case  of  Lyman  v.  Subur- 
ban R.  Co.,  190  III.  320,  60  N.  E.  515,  52  L. 
R.  A.  645,  which  is  a  much  later  case  than 
the  Illinois  cases  cited  In  the  majority  opin- 
ion, it  is  said:  "Where  a  right  of  way  over 
certain  land  was  granted  to  a  railroad  com- 
pany, and  on  the  conditions  subsequent  that 
it  should  erect  passenger  stations  at  certain 
points  thereon,  and  such  company.  Its  suc- 
c^sors  and  assigns,  should  construct,  oper- 
ate, and  maintain  a  railroad  on  such  right 
of  way,  such  conditions  were  not  vol^  as 
against  public  policy."  And,  again,  In  the 
same  opinion,  the  court  not  only  discusses  the 
earlier  cases  of  that  court,  but  distingulBhefl 
them,  and  adopts  the  same  rule  for  which  I 
contend,  stating  as  follows:  "This  case  is 
readily  distinguished  from  that  class  of 
cases  which  hold  ccmtracts  made  by  the 
officers  and  agents  of  railroad  companies 
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for  tbeir  <mn  galo,  wliereby  they  agree  to 
secure  the  location  of  stations,  depots,  etc, 
at  particular  places,  or  whereby  It  Is  stipu- 
lated for  the  location  of  stations,  depots,  etc, 
at  particular  places,  and  prohibiting  the  lo- 
cation or  erection  of  any  others  within  cer- 
tain prescribed  limits,  to  be  void  as  against 
public  policy." 

Tlie  Supreme  Oourt  of  Kansas,  in  the  case 
of  McGlure  t.  Mo.  River,  Fort  Scott  &  Gulf 
Ballroad  Co.,  9  Kan.  373,  said:  "A  rail- 
road company  may  receive  by  voluntary 
grant,  or  purchase,  and  bold  real  estate  for 
the  purpose  of  aiding  it  *ln  the  construction, 
maintenance,  and  accommodation  of  Its  rail- 
road.' "  And,  **a  contract  to  conv^  real  es- 
tate to  a  railroad  company,  for  said  purpose, 
provided  It  build  a  railway  to  a  certain 
place,  and  locate  Its  d^t  within  a  certain 
town,  la  not  In  contravention  of  public  policy, 
or  Told."  And  in  the  case  of  Tucker  v.  Allen, 
16  Kan.  S12,  it  was  beld  that  a  condition  in 
the  deed  binding  a  railroad  company  not  to 
build  a  depot  at  a  certain  place  within  one 
year,  did  not  render  the  deed  void.  We 
quote  from  the  syllabus;  "One  of  the  con- 
ditions of  a  deed  was  that  no  railroad  depot 
^uld  be  built  at  a  certain  place  within  one 
year.  \o  d^t  was  built  at  such  place 
witbln  that  time,  and  all  the  other  conditions 
of  the  deed  were  strictly  fulfllled,  and  every- 
thing connected  with  the  deed  was  fully 
executed,  and  there  was  nothing  to  show  that 
any  Injury  or  Inconvenience  ever  resulted  to 
any  person  or  to  society  because  no  depot 
bad  been  built  at  the  place  designated:  Held, 
that  neither  the  grantor  In  said  deed,  nor 
any  person  [wltb  notice]  claiming  nnder 
blm.  can  avoid  said  deed,  merely  because  of 
a  supposed  illegality  in  inserting  In  said 
deed  said  conditions  not  to  build  said  depot." 
And  then  the  court  says  In  the  opinion:  "We 
suppose  It  la  not  claimed  that  the  agreement 
to  lay  out  the  land  Into  a  town  site,  was  Il- 
legal. Neither  do  we  suppose  that  It  Is 
claimed  tbat  the  agreement  to  build  the  depot 
was  lllegaL  It  is  the  agreement  that  a  depot 
should  not  be  built  which  we  supi)ose  the  de- 
fendant In  error  claims  was  Illegal." 

The  Suprane  Oourt  of  Iowa  has  also  recog- 
nized the  validity  of  such  contracts  In  the 
case  of  Taylor  v.  Cedar  Itaplds  &  St  Paul 
Railroad  Co.,  25  Iowa,  371,  In  the  following 
words:  "Where  a  conveyance  of  a  right  of 
way  to  a  railroad  company  is  upon  the  con- 
dition, and  contains  a  proviso,  that  the  depot 
of  the  company  Is  to  be  located  within  a  cer- 
tain distance  of  a  particular  place,  a  breach 
of  such  condition,  on  the  part  of  the  com- 
pany, has  the  efTect  of  defeating  the  estate 
oonv^ed  by  the  deed;  and  the  grantor,  not 
having  surrendered  the  possession  of  the 
land,  may  enforce  the  forfeiture  and  have 
his  damages  for  the  right  of  way  assessed 
as  though  no  deed  had  ever  been  made." 

The  snme  question  arose  In  North  Dakota. 
Griswold  et  al.  v.  Mlnnenpolts,  St.  P.  &  S.  8. 
M.  R.  Co.,  07  N.  W.  538.   The  court  said: 


"The  owner  of  the  land  conveyed  the  same 
to  a  railroad  corporation  for  a  right  of  way 
upon  the  express  condition  contained  in  the 
deed  that.  If  the  grantee  failed  to  erect 
and  maintain  a  depot  at  a  point  named  in 
the  deed,  the  land  should  revert  to  the  origi- 
nal owner.  The  depot  was  erected,  but  was 
subsequently  abandoned.  It  is  held  in  an 
action  to  recover  possession:  (1)  That  the 
above  provision  constituted  a  condition  sub- 
sequent, and  not  a  covenant;  (2)  that  the 
condition  not  being  restrictive  as  to  the  erec- 
tion and  maintenance  of  depots  at  other 
points,  is  not  void  as  against  public  policy." 

The  validity  of  contracts  to  erect  and 
nmlntaln  depots  at  particular  places  is  recog- 
nized by  the  Supreme  Court  of  Arkansas,  in 
the  case  of  Little  Rock  &  Ft.  Smith  Ry.  Co. 
T.  Blmle,  2U  S.  W.  508,  and  in  the  case  of 
Mississippi  River,  H.  &  W.  Ry.  Co.  v.  Ford, 
71  8.  W.  M7,  and  also  by  the  Supreme  Court 
of  Georgia  In  the  case  of  English  v.  Carlton, 
24  8.  £.  127. 

The  question  arose  in  California  In  the 
case  of  Southern  California  Ry.  Co.  v.  Slau- 
Bon,  71  Pac.  852.  The  court  said:  "Where 
a  landowner  agreed  with  a  railroad  com- 
pany that  It  might  lay  Its  trades  on  hla 
land,  provided  that  it  would  build  a  good 
depot  on  the  land,  and  stop  all  r^nilar  trains 
there,  and  that,  when  such  was  done,  he 
would  give  a  deed,  and  the  road  laid  the 
tracks,  but  failed  to  build  the  depot,  etc.,  the 
landowner  could  not  recover  possession,  but 
bis  remedy  was  for  compensation  and  dama- 
ges, if  the  road  should  continue  to  fail  to 
perform." 

The  case  of  Conger  et  al.  v.  New  York,  W. 
a  &  B.  R.  Co.  (N.  Y.)  23  N.  G.  083,  was  one 
to  compel  ^leciflc  perfbrmance  of  a  contract 
to  locate  and  erect  a  depot  The  contract 
was  recognized  as  valid  and  binding,  but  the 
court  said  that  equity  would  refuse  to  en- 
force specific  performance,  and  the  plaintiff 
would  be  remanded  to  his  action  for  damages, 
giving  his  reasons  for  such  Judgment  as 
follows:  "Specific  performance  of  a  contract 
by  a  railroad  company  with  a  landowner  to 
erect  a  station  at  a  certain  point  will  be 
denied  by  a  court  of  equity,  in  the  exercise 
of  a  sound  discretion,  where  it  appears  that 
Qie  place  where  the  stotlon  la  demanded  is  <fti 
the  side  of  a  steep  mountain.  In  a  sparsely 
settled  district,  and  approached  by  a  steep 
grade;  that  the  station  could  only  be  con- 
structed at  a  considerable  expense;  and  tbat 
the  public  travel  would  be  delayed  by  the 
stoppage  of  the  trains,  and  the  public  con- 
venience would  not  be  promoted." 

The  case  of  Harris  v.  Roberts  (Xeb.)  12  S. 
W.  89,  41  Am.  Rep.  779,  Is  In  harmony  with 
the  rule  for  which  I  contend.  Harris  and 
Roberts,  being  the  owners  In  severalty  of  a 
lai^  number  of  lots  In  a  certain  town  which 
would  be  greatly  enhanced  In  value  by  the 
location  of  a  depot  near  the  lots,  made  a  ver- 
bal contract  wherein  It  was  agreed  that  If 
the  railroad  company  required  a  gratuitous 
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conveyance  of  any  lota,  no  matter  whose  lots 
were  conveyed,  the  other  would  convey  to 
Buch  party  enough  of  his  own  lots  to  equal 
In  number  half  of  the  lots  so  conveyed  to  the 
railroad  company.  The  depot  was  built,  and 
the  one  party  having  refused  to  convey  lots 
to  the  other  pursuant  to  the  terms  of  his 
agreemeDt.  suit  was  commenced  for  damages. 
The  court  satd:  "But  It  Is  said  that  the  con- 
tract Is  against  public  policy  and  void,  be- 
cause It  tends  to  make  the  officers  of  the  rail- 
road company  disregard  the  rights  of  the 
public  and  of  the  company.  Whatever  the 
facts  may  be,  there  Is  uothing  stated  In  the 
petition  from  which  It  may  be  Inferred  that 
the  rights  of  either  the  public  or  the  railroad 
company  have  been  disregarded.  For  aught 
that  appears,  the  depot  is  so  situated  as  best 
to  accommodate  the  public ;  and  the  mere  facts 
that  the  lots  were  donated  Is  not  sufficient  of 
itself  to  taint  the  transaction  as  being  against 
public  policy." 

As  to  whether  or  not  such  a  contract  is 
against  public  policy  was  decided  by  the  Su- 
preme Court  of  Texas,  in  the  case  of  Texas 
&  St.  L.  B.  R.  Co.  V.  Robards,  60  Tex.  545, 
48  Am.  Rep.  2US.  The  railroad  company  had 
entered  into  a  contract  with  Robards,  where- 
in he  was  to  build  a  hotel.  In  consideration 
of  the  building  of  which  the  railroad  com- 
pany agreed  to  encourage  the  proprietors  of 
the  hotel  with  the  patronage  of  the  company, 
and  to  dissuade  all  other  parties  from 
erecting  a  hotel  at  the  company's  d^t, 
and  further  agreed  to  permanently  main- 
tain such  depot  Suit  for  damages  was 
brought  against  the  railroad  company  for 
a  breach  of  the  contract  The  court  em- 
ployed the  following  language:  "Railroad 
companies  are  created  with  the  twofold 
c^Ject  of  gain  to  those  who  engage  in  such 
enterprises,  and  for  the  accommodation  of  the 
public  In  travel  and  the  shipments  of 
freights ;  and,  undoubtedly,  It  would  be 
against  public  policy  to  allow  them  to  so 
contract  as  to  defeat  the  objects  Of  their 
creation.  This  would  be  the  result  If  they 
were  so  permitted  to  bind  themselves  that 
they  could  not  establish  stations  at  any  point 
on  the  line  that  trade,  travel  and  public  con- 
vanience  might  require.  But  It  Is  not  per- 
ceived how  it  could  work  an  injury  to  the 
public  for  a  company  to  hind  Itself  by  con< 
tract  to  permanently  maintain  a  station  at 
any  point  of  the  road,  provided  It  Includes 
no  prohibition  against  establishing  such 
other  stations  as  the  management  might 
deem  necessary  and  convenient."  "Each 
station  not  only  accommodates  those  who  re- 
side in  Its  vicinity,  but  also  the  general 
public  who  may  desire  to  leave  or  board  the 
trains,  or  ship  freights  to  or  from  such  points. 
The  fact  that  such  contracts  might  work  an 
Inconvenience  to  the  company  would  afford 
no  reason  for  holding  them  to  be  against 
public  policy.  It  Is  the  public  that  must  be 
injuriously  affected,  to  have  that  effect  upon 
contracts."  The  same  court  reaffirmed  the 


rule  In  the  case  of  Intematfooal  &  Great 
North.  B.  R.  v.  Dawson  et  al.,  62  Tex.  260,  la 
these  words:  *^he  present  weight  of  au- 
thority Is  to  the  effect  that  a  railroad  corpo- 
ration can  bind  Itself  to  maintain  perpetually 
a  permanent  depot  at  a  particular  place." 

Another  case  is  Louisville,  N.  A.  ft  G.  By.  Co. 
V.  Sumner  (decided  by  the  Supreme  Court  of 
Indiana  In  1886)  6  N.  E.  404.  55  Am.  Bep. 
TlO.  The  railroad  company,  in  consideration 
of  a  right  of  way,  had  agreed  to  build  and 
maintain  a  depot  at  a  designated  place. 
Suit  was  brought  for  damages  for  a  breach 
of  the  contract,  and  the  court  declared: 
"Where,  in  consideration  of  the  grant  of  a 
right  of  way  over  certain  land,  a  railroad 
company  covenants  to  erect  a  depot  at  a 
particular  place,  It  Is  liable  In  damages  for  a 
breach  of  such  covenant." 

Mr.  Elliott  in  volume  3  of  his  work  on  Itotl- 
roads,  on  page  1280,  says:  "Contracts  by 
which  some  benefit  is  secured  to  the  corpora- 
tion Itself  by  the  choice  of  a  particular  location 
are  upheld  so  long  as  they  do  not  Infringe  the 
rights  of  the  public,  and  for  this  reason  con- 
tracts of  subscription  and  grants  of  land, 
conditioned  upon  the  location  of  the  road  or  a 
depot  at  a  particular  place.  If  fairly  made, 
are  upheld  In  most  of  the  states."  The  same 
doctrine  is  announced  In  23  Am.  ft  Eng.  Ency. 
Law,  p.  688:  "Contracts  for  the  location  of 
railroad  lines  at  particular  places  are  not 
void  per  se  as  against  public  policy,  but  they 
are  illegal  where  calculated  to  prejudice  the 
Interests  of  the  public,  or  of  the  shareholders 
of  the  road,  or  where  they  provide  for  private 
emoluments  to  the  officers  of  the  road  who 
are  entrusted  with  the  duty  of  choosing  ita 
location." 

The  farthest  that  any  of  the  courts  have 
gone  Is  to  hold  that,  as  a  defense  to  such  a 
contract,  one  may  allege  and  prove  that  It 
was  In  violation  of  the  obvious  necessities 
and  convenience  of  the  public.  No  such  de- 
fense has  been  offered,  but,  without  r^ard 
to  the  effect  which  the  locating  of  the  de- 
pot In  the  particular  place  may  have  bad  up- 
on the  public,  a  rule  of  law  is  adopted  which 
makes  the  contract  void,  per  se;  and  I  de- 
cline to  concur  therein  because  I  do  not  be- 
lieve It  to  be  warranted  from  principle 
or  Justified  by  the  authorities.  It  Is  true, 
as  contended  by  the  appellee,  that  the  govern- 
ment may  exercise,  In  a  general  way,  super- 
visory control  over  railroad  companies  In  the 
management  of  their  affairs ;  but  this  control, 
if  exercised,  should  be  in  the  Interest  of  the 
public,  to  prevent  wrongful  discriminations 
r^ardlng  the  transportation  of  passengers 
and  freight  and  to  Insure  Just  recognition  of 
the  rights  of  the  individual  whose  business 
or  necessities  compel  him  to  deal  with  them. 
So  long  as  railroads  are  operated  for  private 
gain,  they  should  be  left  free  to  make  con- 
tracts, the  same  as  though  they  were  private 
Individuals  in  relation  to  all  matters  affecting 
their  corporate  interests,  within  the  rule  I 
have  stated.  Ko  public  necessity  exists 
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-which  will  Justify  a  court  In  Tlrtnally  de- 
priving such  a  company  of  the  right  to  make 
■contracts  which  may  prove  advantageous  to 
it,  when  its  terms  ore  pure,  and  It  contains  no 
provisions  capable  of  an  interpretation  which 
would  deny  to  any  other  person  or  eommxmlty 
equal  advantages.  And  a  contract  should 
«nly  be  decreed  to  be  against  •public  policy 
when  It  can  be  said  that  the  natural  tendency 
of  such  contract  is  against  the  well  being  of 
the  general  public.  It  Is  not  necessary  to 
■argue  bow  far  the  Legislature  may,  or  may 
not  control  railroads  in  matters  of  this  char- 
acter, as  such  control  has  not  been  attempted. 
The  theory  that  railroads  are  built  for  the 
public  convenience  in  no  way  affects  the 
rule  for  which  I  contend,  as  it  has  been  re- 
peatedly held  that,  notwithstanding  a  con- 
tract to  permanently  maintain  a  depot  at  a 
given  place,  If  the  convenience  of  the  public 
and  the  proper  and  economical  operation  of 
the  road  require  that  it  be  removed  to  some 
-other  point,  the  removal  may  be  made  and  the 
party  Injured  will  be  relegated  to  his  action 
.at  law  for  damages.  But  a  court  of  equity 
may,  in  a  proper  case,  hear  the  proof  and 
■determine  as  to  whether  or  not  such  change 
would  be  advantageous  to  the  public  and  is 
necessary. 

After  a  careful  examination  of  the  au- 
thorities upon  this  subject,  I  confidently 
maintain  that  the  contract  in  question  is 
valid,  and  should  be  enforced ;  and  if  any 
qnestlon  of  public  policy  is  involved  in  this 
■case,  It  Is  not  that  the  contract  Is  evil  in  its 
tendencies,  but  that  men  who  will  not  vol- 
untarily pay  their  honest  obligations  should 
be  compelled  by  law  to  do  so.  Lile  made  the 
■contract,  the  depot  was  built,  and,  in  my  opin- 
ion, he  la  not  only  bound  by  law  to  comply 
with  Its  terms,  but  (speaking  from  the  rec- 
ord), having  presumptively  received  the  bene- 
fits incident  to  the  building  of  such  station, 
be  is  also  morally  t>ound  to  fulfill  his 
promise. 

For  the  reasons  stated,  I  dissent  from  the 
majority  opinion  In  this  case,  and  am  author- 
ized to  add  that  Chief  Justice  BURFORD 
and  Justice  PANCOAST  concur  with  me  In 
these  views. 


HAMmrON  et  al.  rOSTBB. 
{Supreme  Court  of  Oklahoma.  Sept  7,  190B.) 

Tbubts  —  Action  to  Establish  —  When 
Mai  NT  AINA.BIX— Public  Lands. 
An  action  to  declare  a  resulting  trust  can- 
not be  maintained  against  one  who  haa  made 
final  proof  for  government  land  and  received  a 
final  receipt  therefor,  until  be  has  received  a 
patent  from  the  government  conveying  title  to 
the  land  in  question. 
{Syllabus  by  the  Court.) 

Error  from  District  Court,  Kingfisher  Conn* 
1y ;  before  Justice  C.  F.  Irwin. 

Action  by  Htlllard  Hamilton  and  Mary  Ella 
:8inlth  acalnst  Mary  Foster.  Judgment  for 


defendant,  and  plalntlffls  brln^  error.  Af* 

firmed. 

Geo.  L.  Bowman  and  J.  0.  Robberta,  for 
plaintiffs  in  error.  Matbew  John  Eane^  for 
defen^int  in  error. 

BEAUCHAMF.  J.  The  plQintUTs  In  error 
commenced  this  action  against  the  defend- 
ant In  error  in  the  district  court  of  King- 
fisher county  to  declare  a  trust  After  Is- 
sues Joined,  trial  was  bad ;  and.  when  plaln- 
tUts  had  introduced  their  evidence,  the  de- 
fendant demurred,  which  demurrer  was  by 
tile  court  BUBtalned,  and  Judgment  rendered 
dismissing  the  action,  and  for  defendant  for 
costs.  A  motion  for  a  new  trial  waa  heard 
and  ovenruled.  Exceptions  were  saved,  and 
plaintiffs  in  errw  bring  the  case  here  upon 
petition  la  wror  and  case-made  for  review. 

The  facts  as  shown  by  the  pleadlngB  are : 
That  on  the  28d  day  of  May,  1882,  Ellas 
Hamlltfm  made  homestead  filing  on  the  8.  W. 
H  of  section  25,  township  17,  range  9  W.  I. 
BL,  In  Klngflsber  cotmty ;  that  be  lived  and 
resided  thereon  oontlnuoaslyi  and  improved 
andcaltlvatedttae  same  up  until  tbe  time  of 
his  death,  October  23, 190O,  wbicb  was  more 
than  fire  years;  and  that  be  had  complied 
with  all  tbe  reqnirementB  of  the  homestead 
law  and  waa  entitled  to  make  final  proof. 
On  the  9th  day  of  May,  1899,  be  obtained  a 
divorce  from  bis  wife,  and  before  the  ex- 
piration ot  six  numtbs  he  was  married  to 
tbe  defendant  in  oror,  Mary  Foster.  On 
the  4tb  day  of  May,  1901^  and  after  tbe  death 
of  Ellas  Hamilton,  the  defendant  In  enor, 
as  the  widow  of  Ellas  Hamilton,  proved  up 
this  land  under  the  homestead  law,  and  receiv< 
ed  tbe  registffi's  final  receipt  The  plaintiffs 
In  error  are  eon  and  daughter  of  Ellas  Hamil- 
ton, and  the  petition  alleges  that  the  defend- 
ant In  error  was  not  the  wife  of  Ellas  Hamil- 
ton, but  bad  succeeded  In  proving  up  tbe 
land  as  the  widow  of  Ellas  Hamilton  by  the 
means  of  false  and  fraudulent  testimony 
imposed  upon  tbe  register  and  receiver  of 
tbe  land  ofllce. 

As  wlU  be  seen,  tbls  action  was  commenced 
before  tbe  patent  for  the  land  Issued;  tbe 
prayer  in  the  petition  being  that  the  final 
certificate  Issued  to  the  defendant  In  error 
may  be  canceled  and  held  for  nat^bt  and 
that  it  be  adjudged  and  decreed  tbat  the  de- 
fendant is  holding  said  land  under  her  said 
final  prottf  In  tmat  for  these  plalntlffe,  and 
tbat  tbe  title  to  this  real  estate  may  be  for- 
ever qoleted  and  settled  in  these  plaintiffs, 
and  tbat  all  claims  ot  the  defendant  may  be 
forever  cnt  off  and  canceled.  In  tbe  case  of 
Jordan  v.  Smith,  12  Okl.  708,  7S  Paa  808,  It 
was  beld  by  this  court  "Uiat  an  actlmi  to  de- 
clare a  resultliig  trust  cannot  be  maintained 
against  one  until  he  has  received  a  patent 
from  tbe  government  conveying  title  to  tbe 
land  in  question,"  and  that  the  demurrer 
to  the  petition,  which  disclosed  that  the 
patent  had  not  Issued,  was  propnl}  aus- 
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tained.  In  tbe  optnlfHi  In  tbat  case  by  Gil- 
lette, 3.,  following  a  discussion  as  to  tbe  cor- 
rectness of  the  decision  of  tbe  land  depart- 
ment upon  tbe  evidence  submitted,  it  is  said : 
"But,  aside  from  and  above  the  laere  de- 
cision of  tbe  Land  Department  upon  tbe 
facts  In  tbe  case,  a  legal  proposition  stands 
out  upon  the  face  of  tbe  petition,  and  cannot 
be  ignored  by  tbe  court  In  passing  upon  tbe 
sufficiency  of  this  petition.  The  relief  sought 
by  tbe  action  Is  to  have  the  court  declare 
a  resulting  trust,  and  the  defendant  decreed 
to  hold  the  legal  title  in  trust  for  and  ordered 
to  convey  the  same  to  plaintiff.  The  only 
allegation  we  find  In  the  petition  as  to  the 
jiresent  status  of  the  title  is  expressed  in 
these  words,  viz.:  'That  the  defendant  has 
made  final  proof  on  said  land,  and  Is  now 
entitled  to  patent  under  said  decision.'  If  he 
Is  'entitled  to  the  patent,'  then  he  has  not 
received  tbe  title,  and,  If  he  has  not  received 
tbe  patent,  tben  be  cannot  be  compelled  to 
convi^  the  title  to  the  plaintiff,  for  he  surely 
could  not  be  compelled  to  convey  somethii^ 
which  he  never  had.  The  patent  is  tbe  gov- 
ernment deed  for  premises,  and  tbe  home- 
steader Is  not  entitled  to  his  deed  upon  mere 
'final  proof.'  A  homestead  claimant  may 
make  final,  and  upon  the  face  of  It  satis- 
factory, proof  of  occupan(7  and  compliance 
with  tbe  land  laws,  and  still  never  be  entitled 
to  tbe  government  deed,  much  less  be  ad- 
Judged  to  actually  have  the  title  and  be  di- 
rected to  convey  it  to  another.  He  rannot 
be  decreed  to  bold  It  In  trust,  because  he 
does  not  hold  it  at  all.  After  making  final 
proof  he  may  abandon  the  claim,  or  be  may 
fall  to  pay  for  It,  or  he  may  sell  his  right 
to  tbe  premises  to  another.  In  either 
case  he  would  never  have  tbe  title,  and  could 
not  be  compelleil  to  transfer  It.  Bockflnger 
V.  Foster,  10  Okl.  501,  502,  62  Pac.  799,  and 
cases  there  cited." 

In  the  case  of  Jordan  v.  Smith,  supra,  and 
tbe  cases  there  cited,  the  demurrer  to  the 
evidence  was  rightfully  sustained;  and  upon 
the  authority  of  that  case  tbe  judgment  of 
the  district  court  of  Kingfisher  county  is 
atRrmed,  with  costs  to  plaintiffs  in  error. 
All  tbe  Justices  concurring,  except  IRWIN, 
J.,  who  tried  the  ease  below,  uot  sitting. 


PARRTMAN  v.  CUNNINGHAM. 
(Supreme  Court  of  Oklahoma.   Sept.  7,  1905.) 

1.  Public  Lands— Findings  of  Land  De- 

paktment—cokclusiveness. 
The  fiudlngB  of  the  officers  of  the  Land 
Department  of  tbe  United  States  upon  issues 
of  fact_  involving  the  title  to  public  lands  are 
conclusive  upon  the  courts ;  and,  in  the  absence 
of  the  pleadings  in  contest  cases,  the  recitals 
in  the  deciaions  of  the  department  officials  will 
be  taken  as  conclusive  as  to  what  issues  of  fact 
were  determined  by  the  department. 

[Ed.  Note. — For  cases  in  pointy  see  vol.  41, 
Cent.  Dig.  Public  Lands,  S  301.] 


2.  Saug— Second  Contest. 

It  is  the  settled  law  and  policy  of  the 
Interior  Department  of  the  United  States  that 
a  second  contest  will  not  be  entertained  againat 
an  entry  of  public  land  upoa  a  charfce  which 
has  been  once  investifrated  and  decided  by  tfie 
department.  The  reasons  for  such  policy  are 
founded  upon  Round  principles,  and  should  not 
be  overturned  by  the  courts. 

3.  Same  —  Pinal  Entry  —  Application  to 
Contest. 

The  allowance  of  an  application  to  contest 
a  final  entry  of  public  land  is  by  a  rule  of  the 
General  Land  Office  vested  exclusively  in  the 
discretion  of  the  Commissioner  of  the  General 
Land  Office,  and  the  courts  will  not  interfere 
with  the  exercise  of  such  discretion,  unless 
there  has  been  such  an  abuse  of  discretion  as  to 
amount  practically  to  a  denial  of  a  clear  right. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Kay  County; 
before  Justice  Bayard  T-  Hainer. 

Action  by  William  E.  Cunningham  against 
Austin  S.  Parrynian.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

John  W.  Scothorn  and  Lawrence  Jk  Hus- 
ton, for  plaintiff  In  error.  Dale  &  Blerer 
and  Cbas.  Ransom,  for  defendant  in  error. 

BURFORD,  C.  J.  The  defendant  In  er- 
ror, William  B.  CunnlDgham.  made  home- 
stead entry  upon  and  secured  patent  for  a 
tract  of  public  land  In  Kay  county,  Okl. 
Tbe  plaintiff  in  error,  Austin  S.  Parryman. 
brought  his  suit  in  the  district  court  of 
Kay  county  to  have  Cunningham  declared 
a  trustee  for  him,  and  to  have  the  legal 
title  to  tbe  land  conveyed  to  him  by  Cun- 
ningham. The  right  of  action  grows  out 
of  the  efforts  of  both  parties  to  secure  the 
homestead  entry  upon  the  land.  Both  par- 
ties made  settlement  upon  the  land  on  the 
10th  day  of  September,  1893.  the  day  the 
land  was  opened  to  public  settlement.  Each 
made  claim  of  prior  settlement,  and  this 
Issue  was  finnlly  determined  in  the  Ijind  De- 
partment In  favor  of  Cunningham,  and  he 
was  allowed  to  make  homestead  entry,  and 
within  the  proper  period  to  make  flna!  proof 
and  procure  the  patent  from  the  United 
States  conveying  him  the  fee.  Parryman 
continued  to  reside  upon  the  land,  to  main- 
tain his  efforts  to  obtain  homestead  entry, 
until  he  was  dispossessed  by  a  decree  of  the 
district  court  in  October,  1898.  After  Cun- 
ningham had  made  final  proof,  and  was 
awaiting  patent  to  issue,  Parryman  made 
application  to  contest  the  entry  of  Cunning- 
ham upon  the  grounds  that  Cunningham 
was  a  "sooner,"  and  had  violated  the  procla- 
mation of  tlie  President  opening  said  lands 
to  settlement,  by  being  within  the  Cherokee 
Outlet  prior  to  September  16,  1803,  and 
after  the  date  of  the  proclamation.  This 
application  was  denied,  and,  after  passing 
through  the  various  stages  of  SMJenl,  was 
finally  denied  by  the  decision  of  the  Secre- 
tary of  the  Interior  on  April  1,  1902.  The 
patent  issued  to  Cunntngbam  on  October  20, 
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1802,  and  on  June  10,  Parryman  com- 

menced  thte  proceedinff  In  equity  to  have 
a  trust  decreed  In  bis  favor. 

The  petition  substantially  sets  out  tbe 
facts  abore  stated,  and  relies  f6r  relief  up- 
on the  action  of  the  I<end  Department  in 
refusing  to  permit  blm  to  prove  bis  allega- 
tions that  Cunningham  was  dlflQuallfled  to 
enter  the  land,  and  his  positive  averment 
in  the  petition  that  Cunningham  did  in 
fact  enter  upon  and  occupy  the  lands  em- 
braced In  the  Cherokee  Outlet  and  to  be 
opened  to  settlement  during  the  prohibited 
period,  which  avennent  be  asks  the  court 
to  be  allowed  to  prove.  The  defraidant 
answered  the  petition,  setting  out  the  various 
steps  taken  and  numerous  contests  heard 
during  the  time  the  right  to  the  land  was 
being  litigated  In  the  Land  Department, 
and  specially  avers  that  In  a  contest  of 
Parryman  and  of  Cunnti^bam  against  one 
Sapplngton,  who  had  the  first  homestead 
ent^  on  the  tract  the  issue  of  the  qualifica- 
tions of  Cunningham  was  fully  heard,  tried, 
and  determined,  and  that  it  was  ther^n 
ft>und  that  Cunningham  did  not  enter  upon 
or  occupy  any  of  the  land  opened  to  settle- 
ment on  the  16th  day  of  September,  1893, 
ivlor  to  the  hour  of  the  opening,  and  that 
he  was  fully  qualified  to  make  homestead 
entry  of  said  land.  The  defendant  also 
alleged  that  the  corroborating  witnesses 
to  the  afBdavit  of  contest  filed  by  Parryman, 
in  which  be  alleged  the  "soonwlsm"  of 
Cunningham,  bad  retracted  their  statements 
In  their  corroborating  affidavits,  and  had  ad- 
mitted tliey  were  mistaken,  and  hence  no 
sufficl^t  affidavit  of  contest  was  on  file 
when  the  Secretary  of  the  Interior  denied 
the  same.  As  to  this  latter  defense,  it  is 
sufficient  to  say  that  the  exhibits  attached 
to  the  answer  show  that  the  decision  of  the 
Secretary,  denying  Parryman's  right  to  con- 
test CunnliiKham  for  being  a  "sooner,"  was 
promulgated  on  April  1,  1902,  while  the 
affidavits  of  retraction  made  by  Ellis  and 
Leary,  the  corroborating  witnesses,  were 
made  on  April  5,  1H()2;  hence  they  could  not 
have  entered  into  the  consideration  of  the 
Secretary  or  the  Commissioners  of  the  Gen- 
eral Land  Office  In  the  determination  of 
the  rights  of  Parryman  under  the  contest 
The  plaintiff  replied  by  a  general  denial. 
These  pleadings,  together  with  the  numerous 
exhibits  attaelied  to  the  petition  and  answer, 
constitute  the  Issues  In  the  case.  Botti 
parties  filed  motions  for  Judgment  on  the 
pleadings,  and  after  consideration  of  the 
same  the  court  rendered  judgment  for  the 
defendant,  Cunningham,  that  the  plaintiff 
take  nothing  by  his  action.  Parryman  ap- 
pealed, and  tbe  case  la  presented  on  the 
pleadings. 

The  contention  of  plaintiff  In  error  is  that 
within  time,  before  patent  had  Issued,  he 
presented  to  the  Land  Department  his  prop- 
erly corroirarated  affidavit  offering  to  prove 


the  dlsqaallflcatlon  of  Gunoingfaam,  and  that 
his  contest  wus  denied  without  a  bearing, 
which  was  a  mistake  of  law  by  the  depart- 
ment officials,  and  that  If  be  had  been 
permitted  to  offer  his  proof  on  this  issue, 
he  would  have  pi-ocured  tbe  cancellation  of 
Cunningham's  entry,  and  been  permitted  to 
make  homestead  entry  of  tbe  land,  and, 
baring  resided  upou  and  cultivated  the  land 
fer  over  five  years,  he  was  entitled  to  make 
final  proof,  and,  the  United  States  having 
awarded  the  land  to  Cunningham,  when  he 
was  entitled  to  it  that  Cunningham  shall 
t  be  required  to  convey  the  title  to  him.  The 
contention  of  the  defendant  is  that  bis  quali- 
fications to  mter  and  acquire  title  to  the 
land  were  In  Issue  in  a  contest  proceeding  to 
which  the  plaintiff  was  a  party,  and  that  is- 
sue was  determined  in  favor  of  the  defend- 
ant and  that  the  plaintiff  cannot  have  a  re- 
trial of  that  issue;  second,  that  the  question 
of  the  qualffication  of  a  person  to  acquire 
title  to  public  lands  is  one  primarily  for  the 
land  tribunals,  and  that  courts  of  eqal^ 
will  not  inquire  into  such  questions  as  origi- 
nal propositions. 

We  think  tbe  determination  of  tbe  quee- 
tlons  presented  calls  for  no  new  develop- 
ment of  tbe  settled  principles  of  equity. 
The  plaintiff  has  made  part  of  his  petition 
copies  of  the  official  decisions  of  the  officers 
of  tbe  Land  Department  relating  to  tbe  land 
in  controversy  and  the  several  adverse 
claims  thereto.  The  several  contest  affl^- 
vlts  and  pleadings,  which  formed  the  issues 
adjudicated  in  these  cases,  are  not  before 
us,  and  we  can  only  determine  what  Issues 
were  tried  by  tbe  Land  Deportment  or 
what  issues  were  properly  triable,  by  the 
recitals  in  tbe  decisions  incorporated  into 
tiie  pleadings.  For  tbe  purposes  of  this  case 
the  recitals  in  these  decisions  as  to  issues 
determined  and  facts  presented  or  found 
must  be  taken  as  conclusive,  and.  If  there 
Is  a  variance  between  the  averments  of  the 
petition  and  tbe  recitals  In  the  decisions 
so  pleaded,  the  role  is  that  the  recitals  In 
tbe  exhibit  must  control.  It  may  he  con- 
ceded that  the  direct  charge  of  "soonerism" 
had  never  been  made  by  Parryman  against 
Cunningham  prior  to  the  application  to  con- 
test, which  was  denied,  and  upon  which 
Parryman  relies  as  a  basis  for  recovery  In 
this  suit.  But  if  the  issues  presented  and 
determined  by  the  land  tribunal  did  in 
fact  call  in  question  his  qualifications  to 
make  homestead  entry  of  tbe  land,  and  un- 
der this  issue  it  was  allowable  by  the  rules 
and  practice  of  the  department  to  permit 
an  Inquiry  to  be  made  as  to  whether  Cun- 
ningham had  disqualified  himself  by  violat- 
ing the  provisions  of  the  President's  procla- 
mation prohibiting  persons  from  entering  on 
the  lands  subject  to  entry  during  a  specified 
period,  and  evidence  was  In  fact  offered  up- 
on this  question,  and  the  land  tribunal 
passed  upon  said  question  of  fact  and  found 
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in  favor  of  the  entrymaD,  then  sucb  flndin^ 
la  conclusive  on  tbe  court,  and  It  cannot 
look  Into  the  sufficiency  of  the  facts  to  sus- 
tain such  (inclusions.  Potter  t.  Hall,  189 
U.  S.  292,  23  Sup.  Ct.  645,  47  L.  Ed.  817. 

Looking  to  the  decision  of  Commissioner 
Richards,  of  date  December  10,  1901,  refer- 
ring to  the  application  of  Parryman  to  con- 
test Cunningham's  entry  tor  alleged  "soon- 
erlsm,"  we  find  it  there  said:  "Contests  be- 
tween the  parties  herein.  Involving  prior 
settlement,  have  been  decided  by  the  depart- 
ment in  three  different  cases,  and  the  ques- 
tion of  'soonerlsm'  was  brought  out  in  the 
testimony  In  the  case  of  Caloway  M.  Flora 
and  Austin  S.  Parryman  v.  Samuel  H.  Sap- 
plngton  and  William  E.  Cunningham,  decid- 
ed by  this  office  and  the  department  in  sevec^ 
al  decisions,  from  March,  1896,  to  November, 
1898,  all  the  parties  claiming  priority  of 
settlement,  and  in  each  case  decided  In  favor 
of  Cunningham.  In  that  case  Cunningham 
testified  tliat  he  did  not  aiter  the  Strip  un- 
til the  gun  was  fired  on  the  day  of  the  open- 
ing, and  he  was  subjected  to  a  thorough 
cross-examination  on  that  point  by  Parry- 
man's  attorney^  and  there  was  no  attempt 
made  to  impeach  hla  testimony.  In  fact, 
Parryman  testified  that  Cunningham  did  not 
settle  upon  the  land  until  about  October  24, 
1893.  The  question  of  'soonerlsm'  on  the 
part  of  Cunningham  has  already  l>een  fully 
LoQulred  Into,  and  should  not  at  this  late  day 
be  made  the  subject  of  an  investigation, 
especially  as  the  entryman  has  received  his 
final  certificate  for  the  land,  which  the  de- 
partment has  held  be  is  entitled  to  as 
against  the  affiant  herein."  On  appeal  from 
the  decision  of  the  Commissioner,  the  Sec- 
retary of  the  Interior  on  April  1,  1902. 
promulgated  the  decision  which  la  complained 
of  by  Parryman.  In  this  decision  we  find  It 
stated:  "The  right  to  said  tract  has  been  In 
controversy  between  the  contestant,  the  de- 
fendant, and  other  parties,  since  shortly 
after  the  day  of  the  opening,  September  16, 
1893,  when  proceedings  were  had  to  deter- 
mine who  was  the  prior  settler.  It  was 
originally  entered  by  Samuel  U.  Sappington, 
but  by  ^e  decision  of  your  office,  affirming 
the  finding  of  the  local  land  office  that  Cun- 
ningham was  the  prior  settler,  Sappington'a 
entry  was  canceled,  Parryman's  contest  dis- 
missed, and  Cunningham  was  allowed  to 
make  entry  of  the  tract.  Tour  decision  was 
affirmed  by  the  department  October  12,  1897, 
which  was  adhered  to  on  review.  Since  then 
the  controversy  as  to  the  right  to  this  tract 
between  Parryman,  Sappington,  and  Cun- 
ningham has  been  several  times  before  the 
department,  and  has  always  been  decided  in 
favor  of  Cunningham.  Subsequently  a  con- 
test was  filed  against  said  entry  by  Sapping- 
ton, charging  that  Cunningham  entered  Into 
an  agreement  to  sell  a  part  of  said  tract,  and 
that  be  was  disqualified  from  making  entry 
because  of  his  premature  entrance  Into  the 
territory.  Upon  a  hearing  the  local  office 


found  that  the  chai^  was  not  sustained, 
which  was  affirmed  by  your  office.  The  de- 
partment by  decision  of  November  9,  1900,* 
stating  that  no  testimony  had  been  offered 
to  show  that  Cunningham  bad  entered  the 
territory  prematurely,  affirmed  your  decision, 
and  Cunningham  was  allowed  to  complete 
bis  entry  of  the  tract  upon  the  submission  of 
final  iH-oof.  Final  certificate  was  Issued  Feb- 
ruary 7, 1901.  While  it  does  not  appear  from 
any  of  the  decisions  of  the  department  ren- 
dered in  the  various  stages  of  this  controver- 
sy, nor  from  the  record  now  before  the  de- 
partment, tliat  Parryman  has  heretofore  al- 
leged the  disqualifications  of  Cunningham  by 
prematurely  entering  the  territory,  or  that  he 
had  offered  testimony  upon  the  question,  yet 
be  has  had  ample  opportunity  to  present  that 
quMtlon  tn  the  proceedings  heretofore  had. 
•  •  •  It  is  true  that  the  charge,  if  proven, 
would  not  only  disqualify  Cunningham  from 
entering  this  tract,  but  from  entering  any 
lands  in  said  territory  opened  to  entry 
September  16,  1893.  That  charge,  however, 
has  already  been  Investigated  upon  the  con- 
test of  another  party,  and  the  entry  of  Cun- 
nlngtiam  having  been  so  i>erBi8tently  con- 
tested ttu*ough  a  long  period  of  litigation,  re- 
sulting always  in  his  favor.  It  is  not  deemed 
advisable  to  reopen  the  case  upon  the  charge 
now  presented." 

These  decisions  both  hold  that  the  question 
as  to  whether  Cunningham  had  entered  upon 
or  occupied  the  lands  described  In  the  procla- 
mation of  the  President  during  the  prohibit- 
ed period  was  in  Issue  upon  the  questions 
of  Cunningham's  qualifications  as  a  home- 
stead settler  under  his  claim  as  a  prior  set- 
tler, and  upon  the  auctions  of  Sappington'a 
contest  against  Cunningham's  entry,  and  that 
Parryman  had  been  accorded  ample  oppor- 
tunity to  be  heard  upon  said  question.  If 
these  recitals  are  true — and  they  must  be 
taken  as  true  for  the  purposes  of  the  motion 
for  judgment  on  the  pleadings — ^then  the  de- 
fendant's plea  of  res  adjudicata,  or,  more 
appropriately,  of  estoppel,  is  good;  or,  if 
true,  then  the  plaintiff  Is  not  entitled  to 
Judgment  In  his  favor  on  his  own  pleadings, 
and  It  was  not  error  to  render  Judgment  for 
the  defendant.  It  seems  to  have  been  the 
settled  practice  of  the  land  department  tri- 
bunals to  Inquire  into  and  determine  the 
question  of  the  qualifications  of  an  appli- 
cant for  public  lands  upon  the  claim  of  prior 
settlement.  A  claimant  for  public  lands  Is 
not  permitted  to  defeat  another  claimant  on 
the  grounds  of  prior  settlement  nnless  he 
possesses  all  the  qualifications  to  entitle  him 
to  make  homestead  entry  upon  and  acquire 
title  to  the  land,  and  whether  or  not  the 
entryman  or  the  contestant  were  "sooners" 
is  always  an  Issue  to  be  determined  in  a  con- 
test for  prior  settlement  Blanchard  v.  Cook 
et  al.,  13  L.  D.  153;  McMillan  et  al.  v.  Harris. 
27  L.  D.  696;  Guthrie  Townsite  v.  Paine  et 
al.,  12  L.  D.  653;  Oklahoma  City  v.  Thorn- 
ton et  al.,  13  U  D.  400.   By  the  settled  rule* 
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aod  decisiona  of  the  department,  an  Issiw 
once  tried  and  determined  cannot  be  made  the 
baslB  for  a  second  contest,  either  by  the  same 
parties  or  by  any  other  persons.  Parlcer  t. 
Gamble,  3  L.  D.  390 ;  Reeves  t.  Emblem,  8  U 
J).  444 ;  Id.,  9  L.  D.  584 ;  Mead  t.  Gusbman. 
10  L.  D.  253 ;  Busch  v.  Devlne,  12  L.  D.  317 ; 
McAlister  v.  Arnold.  12  L.  D.  520;  Fuller  t. 
Hill  et  al.,  12  L.  D.  600;  Gray  t.  Wblte- 
bouse,  16  h.  D.  3S2. 

The  avmnents  of  the  petition  are  that  Cun- 
ningham made  final  proof  and  received  final 
c^flcate  on  February  7,  1901.  Tbe  appli- 
cation of  Parryman  to  contest  was  made  after 
that  date,  and  Is  governed  by  rnle  5  of  the 
rules  of  practice  of  the  General  Land  Office. 
This  rule  provides :  "In  case  of  an  entry  or 
location,  on  which  final  certificate  has  been 
issued,  the  hearing  will  be  ordered  only  by 
direction  of  the  Commissioner  of  the  General 
Land  Office."  The  rules  further  provide  that 
all  applications  for  contesting  entries  where 
final  proof  has  been  made  and  final  certificate 
issued,  must  be  transmitted  by  the  register 
and  receiver  to  tbe  Commissioner  for  his 
determination  and  instruction.  The  Com- 
missioners of  tbe  General  Land  Office 
is  empowered,  under  the  direction  of  the  Sec- 
retary of  the  Interior,  to  enforce  and  carry 
into  execution  by  appropriate  rules  and  reg- 
ulations all  tbe  provisions  of  the  statutes 
relating  to  the  disposal  of  tbe  public 
lands.  Rev.  St.  U.  S.  {  2478  [C.  S.  Comp.  St 
1901,  p.  1586].  These  rules  and  regulations, 
when  adopted  and  put  in  force  by  the  officers 
of  tbe  Land  Department,  have  all  the  force 
and  effect  of  a  law  of  the  United  States. 
Peters  v.  United  States,  2  Okl.  116,  33  Pac. 
1031;  United  States  v.  Symonds,  120  U.  S.  4tl, 

.7  Sup.  Gt  411,  SO  L.  Ed.  557;  Meyers  v. 
United  States.  S  Okl.  173,  48  Pac.  186.  The 
granting  of  a  bearing  upon  an  application  to 
contest  a  final  entry  Is  discretionary  with 
tbe  Commissioner  of  tbe  General  Land  Office, 
and  such  discretion  should  not  be  Interfered 
with  unless  It  Is  clearly  shown  that  there  has 
been  an  abuse  of  such  discretion.  Finch  t. 
Horatb,  13  L.  D.  706;  Reeves  v.  Emblem,  9  L. 
D.  5&4;  Fletcher  v.  Rood,  10  L.  D.  250;  In  re 
Joseph  A.  Sullen,  8  L.  D.  301 ;  In  re  Geo.  F. 
Stearns.  8  L.  D.  573;  U.  S.  v.  Rhea,  8  L.  D. 
578;  Gage  T.  Lemleux,  9  L.  D.  66;  In  re 
Samuel  J.  Bogart,  9  L.  D.  217 ;  Gray  v.  Whlte> 
bouse,  15  h.  D.  352;  Johnson  et  al.  v.  Mc- 
Keurley,  16  L.  D.  152.   Tbe  facts  alleged  in 

'  the  petition  do  not  show  such  an  abuse  of  dis- 
cretion as  would  authorize  a  court  of  equity 
to  set  aside  the  action  of  tbe  officers  of  the 
land  tribunal.  It  Is  not  the  policy  of  the 
courts  to  Interfere  In  such  cases.  McMlchael 
V.  Murphy,  197  U.  S.  it04,  25  Sup.  Ct.  460,  49 
L.  Ed.  766. 

There  was  no  error  In  the  Judgment  of  the 
district  court  The  judgment  of  the  district 
court  of  Kay  county  Is  affirmed,  at  the  costs 
of  the  plaintiff  in  error.  All  the  Justices 
concur,  except  IIAfXRR,  J.,  who  tried  tbe 
cause  below,  not  sitting. 


MOORE  et  al.  WALLAOB. 
(Supreme  Court  of  Oklahoma.  Sept  7,  lOOB.) 

1.  QuieriNO  Title — Dibmissai/ — Disclaiueb. 

Where  a  defendant,  in  an  action  to  quiet 
title  to  real  estate,  desires  to  be  discharged 
without  costs,  he  must  file  an  absolnta  and  un- 
qualified difldahmer  to  any  title  or  Interest  in 
the  land  which  is  the  subject-matter  of  the  ac- 
tion. 

2.  Appeal — Frnnnros — CoircLtrsivEmss. 

Where  a  caoae  is  tried  to  the  ooort  upon 
controverted  questions  of  fact  and  there  la  evir 

deuce  upon  each  material  issue  which  reason- 
ably tends  to  support  the  finding  of  the  court, 
such  finding  will  not  be  disturbed  upon  the 
weight  of  the  evidence. 
(Syllabus  by  the  Gourt.> 

Error  from  District  Court,  Garfield  Coun- 
ty; before  Justice  James  K.  Beauchamp. 

Action  by  Emily  E.  Wallace  against  Wil- 
liam Moore  and  another.  There  was  judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Affirmed. 

Uoore  A  Moore,  toe  plalntUfs  in  error. 
Dodaoa  A  Manatt  for  defendant  in  exrot. 

BURFOBD,  C.  X  Tbe  defendant  In  error 
teonght  suit  in  tbe  district  court  of  Garfield 
county  against  tbe  piaintlffis  in  error,  Wil- 
liam Moore  and  Lena  M.  Moore.  The  petition 
contained  two  causes  of  action.  The  first 
was  to  set  aside  a  real  estate  conveyance 
and  recover  damages  for  alleged  fraud  in 
procuring  the  conveyance.  The  second  was 
a  suit  to  quiet  title.  The  cause  was  tried  <m 
tbe  second  cause  of  action ;  the  first  came  be- 
ing waived.  To  ttie  second  cause  of  action 
the  defendant  Lena  M.  Moore  answered  set- 
ting up  title  to  tlie  real  estate  in  controversy, 
and  asked  for  a  judgment  for  poescealon. 
Tbe  def«idant  William  Moore  attempted  to 
file  a  diselaimor.  Tbe  plea  is  as  follows: 
"Said  defendant  hsseby  dladalms  in  bis  own 
right  any  intwest  or  title  oa  the  lands  as 
set  out  in  tbe  seoond  count  of  said  petltlrai. 
and  therefore  prays  to  be  discharged  with 
costs."  The  cause  was  tried  to  the  court 
and  judgment  was  rendered  In  favor  of  the 
plalntlft  and  against  both  defendants,  direct- 
ing them  to  reconvey  tbe  real  estate  to  the 
plaintiff  within  a  fixed  time,  or,  on  failure  to 
BO  conv^,  Uiat  tbe  decree  of  the  court  optff- 
ate  as  a  conveyance.  Tbe  defendants  were 
also  adjudged  to  pay  the  costs.  The  defoid- 
ants  have  appealed,  and  William  Moore  com- 
plains of  the  judgment  against  him,  and 
Insists  that  by  the  fillip  of  bis  disclaimer 
he  was  ^titled  to  be  discharged  without 
costs. 

Section  4779,  Wilson's  Rev.  &  Ann.  St. 
1903,  provides :  "Where  defendants  dis- 
claim any  title  or  interest  in  land  or  other 
property,  the  snbject-matter  of  the  action, 
they  shall  recover  their  costs,  unless  for  spe- 
cial reasons  the  court  decide  otherwise."  The 
defendant  William  Moore  did  not  disclaim 
having  any  title  or  Interest  In  the  land,  but 
be  limited  his  disclaimer  to  "any  right  or  In- 
terest hi  Ills  own  right"   It  appeared  tliat  be 
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was  the  bnsband  of  his  codefendant,  Lena 
M.  Sioore;  tbat  the  legal  title  to  the  land 
was  of  record  in  Lena  M.  Moore;  tliat  the 
plaintiff  Emily  R  Wallace  was  In  actual 
possession  and  claiming  that  the  deed  was 
executed  In  pursuance  of  an  agreement  to 
exchange  certain  lands,  if  upon  Inepectlon 
the  land  she  was  trading  for  was  found 
satisfactory;  that  upon  making  the  Inspec- 
tion she  declined  to  close  the  trade,  and 
that  Mcx>re,  who  held  the  deed  for  his  wife 
to  await  the  result  of  the  Inspection,  placed 
the  deed  of  record  without  her  consent  The 
defendant  Moore,  while  disclaiming  any  In- 
terest In  his  own  right,  did  la  fact  have  an 
inchoate  interest  by  virtue  of  his  marital 
relati(Hi8,  and  it  was  such  an  interest  as  the 
plaintlir,  Wallace,  had  a  right  to  have  di- 
vested, provided  she  should  recover  In  her 
suit  to  quiet  title.  If  he  desired  to  be  dis- 
charged without  costs,  be  should  not  bare  : 
limited  his  disclaimer  to  any  Interest  held  In 
bis  own  right,  but  should  have  disclaimed 
fully  and  nneonditionally.  Ellison  v.  Kit- 
trldge,  45  Mich.  475,  8  N.  W.  95 ;  De  Uprey 
T.  De  Uprey,  27  Cal.  331,  87  Am,  Dec.  81. 

The  plaintiffs  In  error  next  contended  that 
the  Judgment  of  the  court  is  not  sustained 
by  the  evidence.  There  is  evidence  tending 
to  support  every  material  fact  necessary  to  • 
authorize  the  Judgment.  It  is  true  there  Is 
contradictory  evidence  upon  some  material 
Issues,  but  this  court  cannot  weigh  the  tes- 
timony or  determine  the  credibility  of  the 
witnesses.  In  Craggs  v.  Earls,  8  Okl.  462, 
68  Pac.  037,  this  court  stated  the  laws  on 
this  subject  to  be:  "Where  a  cause  is  tried 
to  the  court  upon  controverted  questions  of 
fact,  and  there  Is  evidence  reasonably  tend- 
ing to  support  the  findings  of  the  trial  conrt, 
the  findings  will  not  be  disturljed  on  the 
weight  of  the  evidence."  To  the  same  effect 
are  Smith  v.  Spencer  et  al..  8  Oiil.  450.  58 
Pac.  638;  Brewer  et  al.  v.  Blacl;.  5  Okl.  57. 
47  Pac.  1089;  Meyer  Eros.  Dnig  Co.  v. 
Kelley  et  a!.,  5  Okl.  118,  47  Pac.  1065;  Light 
V.  Canadian  County  Bank,  2  Okl.  543,  37 
Pac.  1075 :  National  Bank  of  Guthrie  v.  Earl, 
2  Okl.  617.  39  Pac.  .%1. 

We  find  no  prejudicial  error  in  the  record. 
The  Judgment  of  the  district  court  is  affirm- 
ed, at  the  costs  of  plaintiffs  In  error.  All  the 
Justices  concur,  except  BBAUCHAMP,  J., 
who  tried  the  cause  below,  not  sitting. 


HATCHELL  v.  HEBEISEN  et  nx. 

(Supreme  Conrt  of  Oklahoma.   Sept.  7,  IdOS.) 

Limitation  of  Actions— Cohuencement  ot 
New  Action — Constbuction  of  Statute. 
The  purpose  of  section  4221,  Wilson's  Rev. 
ft  Ann.  St  1903,  is  to  save  to  the  plaintiff,  in 
an  action  commenced  within  due  time,  the 
right  to  commence  a  new  action  within  one 
year,  where  he  has  failed  in  such  action  other- 
wise than  upon  the  merits,  and  ttie  time  limit- 
ed within  which  to  commence  the  same  shall 
have  expired,  for  the  same  cause  as  that  of  bis 
former  action,  and  not  for  a  cause  of  action 
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which  has  accrued  to  the  plaintiff  sabsequoit 
to  the  causes  set  forth  in  his  original  action. 
(Syllabus  by  the  Court) 

Error  from  District  Oourt  Kay  County;  be- 
fore Justice  Bayard  T.  Halner. 

Action  by  Frank  Hatcbell  against  Arnold 
Hebelsen  and  wife.  There  was  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

Cline  &  Duval  and  Dale  &  Blerer,  for  plain- 
tiff in  error.  C  W.  Ransom,  for  defendants 
in  error. 

BEAUCHAMP,  J.  This  la  an  action  of  un- 
lawful detainer  to  recover  possession  of  the 
west  %  of  the  N.  E.  %  of  section  28.  town- 
ship —  N.,  range  1  E.,  Indian  meridian, 
Kay  county. 

On  October  27,  1890,  Arnold  Hebelsen  died 
a  homestead  entry  on  the  land  In  Question. 
Frank  Hatcbell  contested  It,  ciaimiug  to  be 
a  prior  settler.  Tbe  contest  was  decided  by 
the  Land  Department  In  favor  of  HatcfaelL 
Motion  for  review  was  denied,  and  H^i- 
sen's  homestead  entry  was  canceled  as  a  re- 
sult thereof.  Hatcbell  was  allowed  to  file  on 
the  land  on  December  12,  1899.  Hebelsen 
then  filed  a  petition  asking  for  department 
supervisory  authority,  which  petition  was 
granted  May  11,  1900.  Three  days  later,  on 
May  14,  1900.  Hatcbell  commenced  an  action 
of  unlawful  detainer  In  the  probate  court  ot 
Kay  county  against  Hebelsen  and  his  wife, 
which  resulted  in  a  judgment  in  the  probate 
court  against  Hebelsen  and  bis  wife.  From 
tbat  Judgment,  tbe  defendants  appealed  to 
the  district  court  On  September  15.  1900, 
the  application  of  Hebelsen  for  a  rehearing 
was  denied  by  the  Secretary,  and  the  home- 
stead entry  of  Hatcbell  left  Intact  On  Oc- 
tober 26, 1000,  the  unlawful  detainer  case  was 
tried  In  the  district  court,  which  also  re- 
sulted in  a  Judgment  against  Hebelsen  and 
bis  wife.  The  case  was  appealed  to  this 
court,  and  on  July  8,  1902,  tbe  Judgment  of 
the  district  court  was  reversed,  and  the  dis- 
trict court  was  directed  to  dismiss  the  action, 
and  to  tax  all  of  the  costs  to  Hatcbell,  for  the 
reason  tbat  an  action  of  unlawful  detainer 
will  not  He  until  the  contest  proceedings  are 
finally  closed  In  the  laud  department  and 
the  land  awarded.  On  September  15,  1902. 
the  case  was  dismissed  in  the  district  court 
of  Kay  county  in  pursuance  to  the  mandate 
of  this  court.  This  case  was  commenced  on 
tbe  23d  day  of  March,  1903,  before  W.  J. 
Smart,  a  Justice  of  tbe  peace,  at  Newklrk. 
and  Is  for  tbe  recovery  of  the  possession  of 
the  west  80  acres  of  tbe  nnarter  section,  and 
resulted  In  a  Judgment  against  tbe  defendants 
In  error.  An  appeal  was  taken  to  the  dis- 
trict court  of  Kay  county,  and  resulted  In  a 
Judgment  for  defendants  In  error.  A  mo- 
tion for  a  new  trial  was  heard  and  over- 
ruled by  the  court,  exceptions  saved,  and 
plaintiff  In  error  brings  the  case  here  by  pe- 
tition in  error  and  case-made. 

At  all  of  tbe  times  mentioned  each  party 
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was  In  possession  of  80  acres  of  the  land. 
The  trial  court  held  that  this  action,  not 
baring  been  commenced  before  the  justice 
within  two  years  after  the  final  decision  of 
the  land  department  in  the  contest  proceed- 
ing, on  the  application  of  Hebelsen  for  a 
rehearing,  was  barred  by  the  statute  of  limi- 
tation. It  is  contended  by  counsel  for  plain- 
tiff in  error  that,  under  the  provisions  of 
section  4221,  Wilson's  Rev.  &  Ann.  St  1903, 
plaintiff  had  one  year  from  the  time  that 
the  former  action  was  reversed.  Section 
4221,  supra,  reads:  "If  any  action  be  com- 
menced within  due  time,  and  a  Judgment 
thereon  for  the  plaintiff  be  reversed,  or  It 
the  plaintiff  fail  in  such  action  otherwise 
than  upon  the  merits,  and  the  time  limited 
for  the  same  shall  have  expired,  the  plaintiff, 
or.  If  he  die,  and  the  cause  of  action  survive, 
his  representatives,  may  commence  a  new 
action  within  one  year  after  the  reversal  or 
failure."  As  before  stated  the  former  action 
was  commenced  In  the  probate  court  some 
three  days  after  the  Department  of  the  In- 
terior had  sustained  an  application  to  re- 
sume a  supervisory  control  over  the  land  In 
controversy.  In  that  case  this  court  held 
that  the  courts  could  not  entertain  jurisdic- 
tion until  the  case  was  finally  closed  In  tbe 
Land  Department,  and  directed  that  the  ac- 
tion be  dismissed.  This  action  was  com- 
menced within  one  year  from  the  date  of 
the  judgment  of  this  court  and  the  judg- 
ment entered  In  the  district  court  upon  tbe 
mandate  of  this  court.  The  purpose  of  tbe 
statute  is  to  save  to  tbe  plaintiff  In  an  ac- 
tion the  right  to  commence  a  new  action 
within  one  year,  where  he  has  failed  In  such 
action  otherwise  than  upon  the  merits.  A 
new  action,  however,  must  be  for  the  same 
cause  as  that  of  his  former  action.  It  can- 
not be  for  a  cause  of  action  which  has  ac- 
crued to  tbe  plaintiff  subsequent  to  the  causes 
set  forth  in  bis  original  action.  The  statute 
was  only  intended  to  save  to  the  plaintiff  the 
right  to  commence  a  new  action  for  the  same 
causps  as  In  bis  original  action,  and  to  al- 
low him  a  trial  upon  the  merits. 

In  the  complaint  filed  in  the  probate  court 
in  the  former  action.  May  14.  1900,  It  Is 
charged  that  tbe  defendants,  Hebelsen  and 
wife,  have  possession  of,  and  wrongfully,  un- 
lawfully, and  forcibly  detained,  the  same, 
and  have  so  done  since  September,  1899,  and 
that  notice  to  quit  was  given  on  May  0,  1900; 
while  In  tbe  complaint  In  this  case  it  is 
charged  that  on  the  7th  day  of  October,  1902, 
the  defendants,  Hebelsen  and  wife,  and  each 
of  them,  wrongfully  and  by  force  hold  pos- 
seRslon,  and  ever  since  have  held,  and  stIU 
hold,  possession,  and  that  notice  to  quit  was 
given  on  the  17th  day  of  March,  1903.  The 
two  actions  are  entirely  separate  and  dis- 
tinct. There  Is  nothing  In  the  complaint  In 
this  cause  which  in  any  way  identifies  it 
with  tbe  former  action.  It  Is  true  that  It 
is  an  action  for  unlawful  detainer,  and  for 
tbe  possession  of  the  same  laud;  but  the  acts 


complained  of  which  constitute  the  causes 
of  action  are  entirely  different  In  fact  the 
record  discloses  that  at  the  trial  it  was 
claimed  that  Hebeiseu,  subsequent  to  the 
commencemeut  of  the  former  action,  and 
prior  to  the  commencement  of  this  action, 
had  surrendered  the  possession  of  the  land 
except  a  small  iwrtion  thereof,  and  had 
again  entered  thereon  and  taken  possession. 

Counsel  for  plaintiff  In  error  have  cited  a 
number  of  authorities  from  the  Supreme 
Court  of  tbe  state  of  Kansas,  but  all  of  tbe 
authorities  cited  are  cases  which  were 
brought  for  the  same  causes,  and  not  actions 
brought  for  a  separate  and  different  cause, 
and  are  not  In  point,  for  this  case  Is  in  no- 
wise a  renewal  of  the  former  causes  of  ac- 
tion. The  language  of  tbe  statutes  which 
authorizes  the  plaintiff  to  commence  a  new 
action  does  not  give  the  right  to  commence 
an  action  for  a  new  or  different  cause.  Tbe 
ruling  of  tbe  trial  court  so  holding  was  right. 

This  being  the  only  question  raised  and 
ai^ued  by  counsel  for  plaintiff  In  error,  the 
judgment  of  the  district  court  of  Kay  county 
is  afilrmed,  with  costs  to  the  plaintiff  In  er- 
ror. All  the  .Tnstlces  concurring,  except 
HAINER,  J.,  who  tried  the  case  below,  not 
sitting. 


ALDRIDOE  et  al.  v.  BOARD  OF  EDUCA' 
TION  OF  CITY  OF  STILLWATER. 

(Supreme  Court  of  Oklahoma.   Sept.  4,  1905.) 

1.  EHinENT   Domain  —  Ejectmewt— Injunc- 
tion—School  BoABD  iiAT  Condemn  Land 

fob  ScirOOLHOTJSE — MEASURE  OF  DAUAQES 

— Buildings— Judgment— Bks  Judicata. 
Where  a  school  district  take  possession 
of  real  estate  for  tbe  purpose  of  erecting  a 
school  building  thereon,  and  carry  out  such 
purpose  by  completing  such  building  and  oc- 
cupying it  for  a  public  school,  although  tbe 
original  entry  and  continued  occupancy  was 
wrongful  and  unlawful,  in  the  proceeding  by 
tbe  school  board  to  condemn  under  a  law  en- 
acted after  tbe  building  had  been  erected,  the 
owners  are  only  entitled  to  be  awarded  the 
value  of  the  land,  and  tbe  value  of  the  improve- 
ments made  by  the  school  board  should  not  be 
taken  into  consideration,  as  they,  in  such  cir- 
cumstances, are  not  a  part  of  the  real  estate ; 
and.  where,  prior  to  the  commencement  of  the 
condemnation  proceedings  under  which  the  land 
was  finally  taken,  the  owners  of  the  land  re- 
cover a  judgment  against  the  school  district 
for  the  iwssession  of  tbe  land  in  an  ejectment 
action,  such  judgment  is  not  res  judicata  as 
to  the  improvements  In  an  action  to  condemn 
tbe  land  for  school  purposes,  the  action  to  con- 
demn having  been  begun  before  the  possession 
was  taken  under  the  writ  of  ouster  issued  in 
the  ejectment  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  8  361i^.] 

2.  Injunction— Wbit  of  Ouster— Pendency 
OP  Other  Pbocbedtkq. 

Where  a  school  board,  havins  tbe  right  to 
take  land  for  school  purposes  under  the  law  of 
eminent  domain,  are  in  possession  of  land  which 
they  unlawfully  took  and  occupied,  and  nected 
a  school  building  thereon,  and  for  the  possession 
of  which  judgment  was  rendered  against  them, 
and  in  favor  of  the  owners  of  the  land,  in  an 
ejectment  suit,  the  district  court  may  enjoin 
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the  service  of  a  writ  of  ouster  In  sacb  case, 
after  the  commencement  and  daring  the  pend- 
ency of  proceedings  to  condemn  such  Jand  for 
a  schoolhouse  site ;  such  order  appearing  to  be 
necessary  for  the  protection  of  the  building  and 
in  furtherance  of  justice. 
3.  Writ  of  EBEOR--BBiEr&— Failuke  to  Con- 
FOBU  TO  Rules. 
It  it  the  duty  of  an  appellee,  as  well  as  the 
duty  of  an  appellant,  to  brief  his  case,  when 
brought  here  on  appeal,  and  where  he  fails  to 
do  so,  and  no  reasonable  excuse  appears  for 
such  failure,  this  court,  in  its  discretion,  has 
the  right  to  either  consider  the  case  on  its 
merits  or  to  deem  error  as  being  confessed,  and 
reverse  the  case  or  dismiss  the  cause  which  he 
represents,  without  examming  the  case-made  or 
transcript. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  S|  3108,  8110.] 

(Syllabus  by  the  Court) 

Error  from  District  Court.  Vayne  County ; 
before  Justice  Jno.  H.  Burford. 

Condemnation  proceedings  by  the  board 
of  education  of  the  city  of  Stillwater  against 
Ida  R.  Aldrldge  and  others,  which  proceed- 
ings were  combined  with  an  action  for  an 
Injunction  by  the  same  plaintlCTs  against  the 
same  defendant  From  judgments  grant- 
ing an  injunction  and  condemning  the  land* 
defendants  bring  error.  Affirmed. 

George  P.  Uhl,  for  plaintiffs  In  error. 
Robt.  A.  Lowry,  for  defendant  In  error. 

BURWELL,  J.  Mllo  H.  Aldrldge  was  the 
owner  of  certain  lota  In  the  city  of  Stillwater, 
Payne  county,  and  tbe  school  board  of  that 
city  erected  a  school  building  on  these  and 
other  lots,  and  proceeded  to  condemn  them. 
After  the  condemnation  proceedings  were 
completed  Aldrldge  commenced  an  action  in 
ejectment  against  the  district  for  possession 
of  tbe  lots,  and  Judgment  was  rendered 
in  bis  favor.  On  appeal  it  was  affirmed  by 
this  court,  and  In  tbe  opinion  of  this  court 
(10  Okl.  694,  65  Pac.  96)  the  condemnation 
proceedings  were  held  Told,  because  no  no- 
tice was  given.  The  school  district  again 
attempted  to  condemn  the  land  after  having 
l^ven  notice  thereof  in  a  newspaper  for  four 
snccesslTe  we^a,  and  by  roistering  to  the 
post  office  address  of  the  appellants  in  this 
case  a  copy  of  sneh  notice;  they  being  the 
lawful  heirs  of  Mllo  H.  Aldrldge,  he  having 
died  prior  thereto.  Tbe  school  board  then 
sought  to  enjoin  tbe  execution  of  the  writ 
of  ouster  issued  In  tbe  ejectment  cage,  but 
a  demurrer  was  sustained  to  the  petition, 
and,  on  review,  that  Judgment  was  also  af- 
firmed (13  Okl.  205,  73  Pac.  1104);  the  court 
holding  that  the  law  for  condemning  a 
school  site  was  void  because  It  failed  to 
provide  for  the  giving  of  notice,  and  none 
was  Implied.  Meanwhile  tbe  Legislature  en- 
acted article  1,  c.  31,  p.  251,  of  tbe  Session 
Laws  of  Oklahoma  for  1903,  which  provides 
for  notice  to  the  landowners,  and  Is  free 
from  the  defects  which  rendered  the  former 
statute  void.  Tbe  district  again  commenced 
to  condemn  the  lots  la  qoeatton,  and  that 


proceeding  was  pending,  when  an  alias  writ 
of  ouster  was  issued  In  the  ejectment  case. 
Tbe  school  district  then  began  another  ac- 
tion to  enjoin  tbe  execution  of  the  writ  by 
tbe  sberifT,  and  the  district  court  granted 
a  temporary  injunction.  The  condemnation 
matter  reached  the  district  court  on  appeal, 
and  the  injunction  case  was  consolidated 
with  it,  and  they  were  tried  together.  The 
Injunction  was  made  perpetual,  and  tbe  court 
held  that  the  appellants  were  entitled  to  the 
value  of  the  lots,  but  recover  nothing  for 
that  part  of  tbe  school  building  which  was 
located  thereon,  and  the  real  contention  In 
this  case  is  as  to  whether  tbe  Improvements 
placed  on  the  lots  by  tbe  school  board  should 
have  been  considered  by  the  Jury  and  the 
value  thereof  awarded  to  appellants. 

The  law  of  eminent  domain  has  been  fre- 
quently discussed  by  our  ablest  Jurists  and 
Its  necessity  universally  conceded;  but.  In 
the  erection  of  public  buildings,  the  making 
of  public  Improvements,  and  tbe  building 
of  public  highways,  such  as  railroads  and 
canals,  tbe  exigencies  of  tbe  occasion  some* 
times  make  It  extremely  advantageous  to 
enter  upon  tbe  property  needed  without  de- 
lay. Still,  no  matter  bow  great  the  necessi- 
ty, the  appropriation  of  the  property  of  the 
Individual  for  a  public  use  without  first  con- 
demning and  paying  for  It,  is  unlawful,  and. 
as  law  Is  simply  a  rule  of  conduct.  It  should 
keep  pace  with  tbe  changing  conditions  of 
tbe  times;  that  Is,  the  old  principle  should  be 
applied  to  the  new  conditions,  so  that  there 
may  be  an  equitable  adjustment  of  every 
controversy,  and  those  charged  with  the 
administration  of  the  law  In  Judicial  offices, 
in  cases  of  this  kind,  should,  as  far  as  pos- 
sible, adopt  such  rules  as  will  prevent  tbe 
owner  of  the  land  from  suffering  by  reason 
of  tbe  wrongful  acts  of  those  seeking  to 
appropriate  it  But,  in  guarding  the  rights 
of  the  citizens,  we  should  not  overlook  the 
claims  of  the  public  or  of  the  corporation,  nor 
should  they  be  compelled  to  do  more  than  to 
make  recompense  for  the  wrong  committed. 
It  has  been  held  that,  where  a  municipali- 
ty or  any  of  its  departmmts,  or  a  corpora- 
tion, wrongfully  takes  possession  of  land 
without  first  pursuing  the  statutory  require- 
ments relating  to  eminent  domain,  and, 
while  in  such  possession,  erect  valuable  im- 
provements thereon,  such  as  bnlldlngs,  the 
owner  of  the  land,  in  a  subsequent  action 
to  condemn,  is  entitled  to  the  value  of  snch 
improvements  under  the  theory  tbat  they 
are  attached  to  the  soil,  and  are  therefore 
a  part  of  the  real  estate.  Graham  t.  Con- 
nersville  &  New  Castle  Railroad  Co.,  30  Ind. 
463,  10  Am.  Bep.  50.  But  that  Is  not  tbe 
general  rule.  In  fact,  the  great  weight  of 
authority  Is  to  the  other  effect — that  tbe 
owner  can  only  recover  for  the  land,  and 
that  he  cannot  recover  for  the  ImprovemeDts 
placed  theremk  during  snch  occupancy.  13 
Cyc  p.  703;  Searl  t.  School  District  No.  2 
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in  Lake  C3ounty,  133  U.  S.  553,  10  Sup.  Ct 
374,  33  L.  Ed.  740;  Jones  v.  New  Orleans  & 
Sallna  R.  R.  Co.,  70  Ala.  227;  NewgrasB  v. 
St.  Louis,  A.  &  T.  Ey.  Co.  (Ark.>  15  S.  W. 
188;  San  Francisco  &  N.  P.  R.  R.  Co.  v. 
Taylor  (Cal.)  24  Pac.  1027;  Jacksonville,  T.  & 
K.  W.  R.  R.  Co.  V.  Adams  (Fla.)  10  South. 
465,  14  li.  R.  A.  533;  Morgan's  Appeal  v. 
Clilcago  &  Northeastern  Ry.  Co.,  39  Allcb. 
675 ;  Toledo,  Ann  Arbor  &  Grand  Trunk  R.  R. 
Co.  T.  Dunlap  et  al.  (Mich.)  11  N.  W.  271; 
Greve  T.  First  DIv.  St  Paul,  etc.  (Minn.)  1  N. 
W.  816:  Chicago  &  Alton  R.  R.  Co.  v.  Hiram 
Goodwin  et  al..  Ill  111.  273,  53  Am.  Rep.  622; 
Louisville,  New  Orleans  &  Texas  R.  R.  Co. 
T.  Dickson  (Miss.)  56  Am.  Rep.  800 ;  Justice 
et  al.  T.  Nesquehouing  Valley  Railroad  Co., 
87  Pa.  28;  Oregon  Railway  &  Nav.  Co.  v. 
MoBier  et  al.  (Or.)  13  Pac.  300,  58  Am.  Rep. 
321 ;  Seattle  &  M.  Ry.  Co.  v.  Corbett  (Wash.) 
60  Pac.  127;  International  Bridge  &  Tram- 
way Go.  T.  McLane  (Tex.  Civ.  App.)  28  S. 
W.  464;  Lyon  et  al.  v.  Green  Bay  &  Mlnne- 
BOta  Ry.  Co..  42  Wis.  538. 

This  rule  Is  sup[K>rted  by  reason,  as  wel. 
S8  anttaoTlty.  The  L^islature  having  grant- 
ed the  light  to  take  the  land  for  a  public 
or  qiwBl  public  use,  upon  making  just  com- 
pensation, all  that  the  citizen  can  ask  is 
fair  and  reasonable  payment  for  the  dama- 
ges which  he  may  sastain,  considering  the 
land  to  be  la  the  condition  In  which  it  was 
found  at  the  time  of  the  wrongful  entry. 
In  the  event  that  an  action  Is  commenced 
after  an  unlawful  entry,  and  the  land  has 
Increased  in  vahie,  the  owner  should  be 
awarded  the  value  of  the  land  at  the  time 
that  it  ia  condemoed.  This  rule  was  ap- 
plied tn  the  case  before  us;  and,  If  the 
appellants  recover  this  advanced  price  for 
their  land,  and  also  for  tiie  value  of  the 
um  thereof  during  its  wnmgful  occupancy, 
vrhleb,  of  course,  eonld  only  be  done  in  an 
action  for  that  purpose,  they  will  have  no 
just  ground  for  serious  complaint  They 
cannot  recover  for  the  building,  which  cost 
the  school  district  thousands  of  dollan. 
It  was  not  erected  for  the  betterment  of 
tiie  real  estate,  but  for  a  public  use.  The 
common-law  rule  that  a  building  erected 
on  land  by  a  trespasser  becomes  a  part  of 
the  real  estate  has  been  modified;  that  la, 
an  exception  has  been  added  to  the  mie, 
and  this  case  falls  within  such  exception, 
'nie  reasons  for  the  exception  and  Its  appli- 
cation are  manifold,  and  ontRlde  of  the 
Indiana  Case  cited  we  have  found  no  divi- 
sion of  the  authorities.  It  Is  Insisted,  how- 
ever, by  the  appellants  that  there  was  no 
law  at  the  time  the  district  erected  the 
building  upon  the  lota  In  controversy,  under 
which  condemnation  for  a  school  site  could 
be  had,  and  therefore  they  are  not  in  the 
same  position  as  where  a  wrongful  appropri- 
ation Is  made,  and  subsequently  the  land 
taken  under  the  law  existing  at  the  time 
of  the  entry.  With  this  w6  cannot  agree. 


The  Legislature  had  declared  the  power  to 
condemn  for  such  purpose,  but  the  law  fail- 
ed, because  It  nowhere  provided  for  legal 
notice.  Even  If  there  were  no  law  on  the 
subject  at  the  time  the  building  was  erected, 
the  subsequent  law  gave  the  right  to  take 
the  land,  and,  the  taking  being  for  a  pub- 
lic purpose,  they  will  receive  Just  compensa- 
tion when  paid  for  all  of  their  damages, 
not  Including  the  value  of  the  building. 
They  contributed  nothing  to  the  erection  of 
It  and  suffered  no  loss  for  Its  continued 
use  by  the  public.  Mary  Greve  and  Herman 
Greve  v.  First  Division  of  St.  Paul  &  Pacific 
R.  R.  Co.,  supra. 

But  did  the  Judgment  In  the  ejectment 
suit  adjudicate  the  ownership  of  the  build- 
ing to  be  in  the  appellants?  Although  the 
occupancy  by  the  district  was  wrongful, 
still,  when  It  finally  condemned  the  land, 
and  the  right  to  do  so  under  the  law  statute 
Is  not  questioned,  the  issue  in  that  proceed- 
ing should  have  been  the  same  as  though 
the  ejectment  suit  had  never  been  com- 
menced. In  a  case  of  this  kind  an  eject- 
ment action  would  only  settle  the  right  to 
possession,  and,  if  prayed  for,  the  damages 
sustained  by  the  unlawful  occupancy  of  the 
land,  the  district  not  having  alleged  any 
Interest  In  the  land,  except  as  heretofore 
stated;  and,  notwithstanding  the  decision 
of  this  court  affirming  the  Judgment  In  the 
ejectment  suit  and  the  general  rule  that 
a  district  court  has  not  the  power  or  au- 
thority to  enjoin  a  Judgment  of  the  Supreme 
Court  of  the  territory,  the  Injunction  was 
properly  issued  In  this  case,  because  the 
commencement  of  the  action  to  condemn 
presented  a  new  condition  which  had  not 
been  considered  by  the  appellate  court,  and 
was  in  furtherance  of  equity  and  Justice. 
This  Identical  qneatlon  was  conaidaed.  by 
the  Supreme  Court  of  Florida  In  the  case 
of  Ja<^sonvllle,  T.  ft  K.  W.  Ry.  Co.  r.  Adams, 
10  South.  46B,  14'L.  R.  A.  688,  In  a  very  able 
opinion  pr^red  by  Mr.  Chief  Justice 
Raney,  who  reviews  the  authoritleB.  We 
Quote  from  the  ayllsbus  of  the  case :  "Wbere 
a  railroad  company,  having  the  power  of 
eminent  domain,  has  entered  upon  land 
without  the  consent  of  the  owner,  and  witta- 
ont  a  certain  material  requirement  of  the 
law  regulating  the  exercise  of  such  power 
having  been  compiled  with,  and  there  has 
been  a  judgment  In  ejectment  in  favor  of 
the  landowner  against  each  company  or  its 
legal  successor,  a  lessee  for  90  years,  and 
the  judgmoit  la  affirmed  on  appeal,  the 
appellate  court  may,  no  conduct  In  bad 
faith  upon  the  part  of  the  company  appear- 
ing, withhold  Its  mandate  of  possession  to 
allow  a  reasonable  time  for  the  Institution 
and  consummation  of  new  condemnation 
proceedings.  If  the  new  condemnation  pro- 
ceedlngs  are  resisted  by  the  landowner,  and 
are  dismissed  by  the  trial  court  on  the 
ground  that  there  Is'  no  constitutional  law 
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autborlzlDg  tbe  same,  and  tbis  order  Is  ap- 
pealed from  by  the  company,  the  appellate 
court  may  withhold  its  mandate  for  poa* 
session  until  the  decision  of  such  appeal." 

This  Is  the  first  case  In  which  the  ques- 
tions Involved  have  been  presented  to  this 
court,  and  there  has  been  no  brief  filed  by 
the  appellee,  and  the  entire  burden  of  find- 
ing authorities  bearing  upon  the  points 
raised  by  the  appellants  has  been  placed 
upon  the  court  It  may  be  that  tbe  appel- 
lee felt  secure  In  the  position  It  occupies, 
but,  whether  It  did  or  not,  It  should  have 
followed  the  case  here,  found  the  decisions 
bearing  upon  the  Issues,  and  cited  them  to 
the  court  Cases  may  arise  wherein  appel- 
lee, by  reason  of  his  poverty,  will  be  unable 
to  have  his  case  briefed,  and.  In  such  clr- 
cumstances,  Justice  should  not  fall  simply 
on  account  of  bis  unfortunate  condition; 
but,  where  the  court  has  every  reason  to 
believe  that  an  appellee  is  able  to  brief  his 
case,  and  without  good  cause  falls  to  do  so, 
In  the  future  he  need  not  be  surprised  or 
disappointed  to  find  bis  case  reversed  or 
cause  dismissed,  as  the  case  may  be.  In 
some  appellate  courts,  where  an  appellee 
falls  to  brief  bis  case,  error  Is  deemed  to  be 
confessed,  and  tbe  case  is  reversed  without 
an  examination  of  the  record.  We  have 
not  deemed  it  expedient  to  adopt  such  a 
rule,  to  be  followed  in  every  such  case,  but 
we  reserve  the  right  to  make  such  order, 
whenever  the  court  has  reason  to  believe 
that  such  failure  Is  not  due  to  some  anavold- 
able  circumstance  or  condition. 

The  Judgment  Is  hereby  affirmed,  at  the 
coat  of  appellants.  All  of  the  Justices  con- 
curring, except  BURFOKD,  C.  J.,  who  pre- 
sided at  the  trial  below,  not  sitting. 


(U  OU.  >»} 

PADEN  V.  CARSON. 

(Supreme  Coart  of  Oklahoma.  Sept.  6,  1906.) 

ihtoxicatino  liquobs  —  application  fob 
License  —  Appeal  to  District  Cousi  — 
FiMALirr. 

Where  a  hearing  is  had  before  the  board  of 
county  commissioners,  aad  witnesses  examined 
on  an  application  for  liquor  license,  against 
which  a  remonstrance  Is  filed,  and  an  appeal  is 
taken  from  the  decision  of  the  board  to  the  dis- 
trict court,  the  Judgment  of  the  district  court 
or  judge  affirming  or  reversing  the  deciwon  of 
the  board  is  a  final  disposition  of  the  cause,  un- 
less appealed  to  tbe  Supreme  Court  After  a 
decision  of  the  board  in  such  a  cause,  granting  a 
license,  has  been  reveraed  by  the  district  court 
and  the  license  denied  and  ordered  revoked, 
there  is  no  authority  in  the  county  bcurd  to 
rehear  the  cause  on  the  same  petition  and  notice, 
and,  after  hearing  additional  testimony*  regrant 
a  license. 

Burwell,  3^  dissenting. 

(Syllabus  by  the  Court) 

Appeal  fhun  District  Court,  Noble  Oomity ; 
beton  Justice  Bayard  T.  Halner. 
F.  a.  Carson  made  ajvUcatlon  for  Ucenia 


to  sell  intoxicating  liquors,  to  whi<di  William 
C.  Paden  remonstrated.  From  an  order 
affirming  an  order  granting  tbe  Uoawe^  xe- 
monstrant  appeals.  Berersed. 

H.  A.  Jotanaoii,  for  aro^lant 

BURFOBD,  0.  J.  The  defendant  In  error, 
Carson,  made  application  to  the  board  of 
comity  commissioners  of  Noble  county  for 
license  to  sell  intoxicatlDg  liquors  In  BilllngB, 
Noble  county,  Okl.  The  application  was  filed 
In  October,  1903,  and  a  license  was  ordered  to 
Issue  by  tbe  county  board.  Tbe  plaintiff  In 
error,  Paden,  remonstrated  against  tbe  grant- 
ing of  a  license,  and  appealed  from  the  order 
of  the  board  granting  the  UoHise.  The 
district  court  of  Noble  connty,  without  pass* 
Ing  upon  the  case,  remanded  the  cause  to  the 
board  to  take  farther  testimony.  Thm  case 
was  heard  again,  and  a  second  order  entored 
granting  a  license.  The  ranonstrant  again 
appealed  to  the  district  court  and  the  cause 
was  there  reversed,  and  tbe  licemae  wdered 
revoked.  No  ^p[>eal  was  taken  from  tbls 
Judgm^t  The  applicants  again  went  before 
the  board  on  tbe  same  petition  and  notice; 
submitted  some  additional  evidence,  and 
again  obtained  an  order  of  the  board  granting 
a  license.  The  remonstrant  again  appealed 
to  tbe  district  court,  and  on  April  IS,  1904, 
the  district  oonrt  affirmed  tbe  last  order  of 
the  county  board,  and  ordered  the  license  to 
issue.  From  this  Judgmoit  th»  xemonatrant 
appeals  to  this  court 

The  record  was  filed  in  this  court  on  July 
2, 1904,  and  tbe  defendant  in  error  was  served 
with  summons  in  error  on  the  18th  day  of 
July,  1904,  and  the  briefs  of  plaintiff  In 
error  were  duly  served  on  counsel  for  de- 
fendant In  error  on  August  8,  1904,  and  filed 
the  same  day.  Tbe  defendant  In  error  has 
made  default  No  brief  has  been  filed  for 
defendant  in  error,  and  at  the  January 
session,  1905,  the  cause  was  submitted  upon 
the  record  and  briefs  of  plaintiff  In  error.  A 
number  of  alleged  errors  are  assigned,  some 
of  which  are  apparently  fatal  to  the  Judg- 
ment The  Judgment  of  the  district  court  on 
tbe  first  ai^>eal  was  nelthor  affirming  or 
reversing  the  Judgm«it  of  the  county  board. 
The  cause  was  remanded  to  enable  tbe  peti- 
tioners to  submit  farther  evidence,  but  upon 
the  second  appeal  the  district  court  on  Jan- 
uary 28, 1904,  rendered  a  Judgment  reversing 
tbe  Judgment  of  the  board  of  county  commia- 
Bioners,  and  revokii^  and  setting  aside  the 
license  issued  to  the  applicant,  and  ordered 
tbe  costs  taxed  to  tbe  petitioner.  Tbls  was  a 
final  Judgment  and  the  applicant  prayed  an 
appeal,  procured  a  stay  of  execution  for  five 
days,  and  did  in  fact  make  a  record  for 
appeal.  Tbls  Judgment  has  never  been  re- 
versed, set  aside,  vacated,  or  appealed  from. 
The  petitioners  went  back  to  the  commls- 
sionera*  court,  presented  tbe  samo  petition 
and  notice,  offered  some  additional  evidence^ 
and  procured  a  fnrttier  order  of  tbe  board 
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grantlDf  a  licence,  from  wblcb  Temonstrant 
agalQ  appealed.  He  objected  before  the  board 
to  any  further  proceedings  In  the  cause,  and 
contlnned  to  protest  and  object  In  the  dis- 
trict court 

The  statute  authorizing  appeals  In  this 
class  of  cases  Is  not  so  broad  or  comprehen- 
Blve  as  the  general  statute  providing  for  ap- 
peals from  decisions  of  the  board  of  county 
commissioners.  On  a  hearing  before  the 
counly  board  and  a  petition  for  liquor  license 
and  a  remonstrance,  it  is  provided  by  section 
3398,  Wilson's  Rot.  &  Ann.  St  1003,  that 
"the  testimony  of  said  hearing  shall  be  redu- 
ced to  writing  and  filed  in  the  office  of 
the  county  clerk,  and  if  any  party  feels  him- 
self aggrieved  by  the  decision  In  said  cause, 
he  may  appeal  therefrom  to  the  district  court; 
and  said  testimony  shall  be  transmitted  to 
said  district  court,  and  such  ai^al  shall  be 
decided  by  the  Judge  of  such  court  upon  said 
evidence."  This  statute  seema  to  contemplate 
that  on  appeal  from  the  county  board  to  the 
district  court  the  case  is  taken  to  the  district 
court  for  final  decision,  and  no  authority  is 
given  to  remand  the  case  for  further  proceed- 
ings other  than  to  can?  Into  effect  the  final 
Judgment  of  the  district  court. 

Tlie  last  proceedings  had  before  the  board, 
granting  the  license  to  petitioner,  and  the  ac* 
tion  of  the  court  afilrmlng  said  decision,  were 
erroneous;  and  the  Judgment  of  the  district 
court  rendered  in  said  cause  on  April  16, 1004, 
is  reversed  at  the  costs  of  the  d^endant  in 
error,  and  all  the  proceedings  had  since  the 
rendition  of  the  Judgment  in  the  district 
court,  roidered  on  January  28,  1904.  are  set 
aside  and  vacated  at  the  costs  of  the  peti- 
tioner, and  the  district  court  Is  directed  to 
render  Judgment  for  the  remonstrants,  and 
against  the  petitioner,  for  all  the  costa.  All 
the  Justices  concur,  except  HAIXER,  J.,  who 
tried  the  cause  below,  not  sitting,  and  BUB- 
WELL,  J.,  dissenting. 


CROSSLET  et  al.  v.  COUCH. 

(Supreme  Court  of  Oklahoma.  Sept  6, 

Appeal  —  Recobo  —  IircoEPOSATioif  or  Evi- 
dence. 

Where  a  coae-made  contains  no  recitation 
to  the  effect  that  all  of  the  evidence  submitted 
upon  the  trial  is  included  therein,  thin  court 
will  Dot  consider  any  question  which  requires 
for  its  determination  a  consideration  of  such 
evidence. 

[Ed,  Note. — For  caaea  In  point,  sse  vol.  3, 
Cent  Dig.  Appeal  and  Error,  8§  2916,  2917.] 

(SylUbus  by  the  Court) 

Error  from  District  Court,  Oklahoma 
County;  before  Justice  B.  F.  Burwell. 

A.  C  Couch  filed  a  petition  for  a  license 
to  sell  intoxicating  liquors,  to  which  S.  G. 
Crossley  and  others  filed  a  remonstrance. 
From  on  order  affirming  the  order  of  the 


county  board  granting  the  license,  remon- 
strants bring  error.   Cause  dismissed. 

Grant  Stanley,  for  plaintiffs  in  error.  Le- 
dru  Guthrie,  for  defendant  In  error. 

BVRFORD,  G  J.  The  defendant  in  error, 
A.  C.  Couch,  filed  hia  petition  with  the 
board  of  eoun^  comuUssIoners  of  Oklahoma 
county,  praying  for  a  license  to  sell  intoxi- 
cating liquors  In  the  town  of  Luther,  in 
said  coimty.  The  plalutlffs  in  error  remon- 
strated against  the  granting  of  such  license. 
The  case  was  tried  before  the  board,  and  a 
large  number  of  witnesses  were  examined 
orally,  and  their  testimony  reduced  to  writ- 
ing. The  board  made  an  order  granting  the 
license,  from  which  the  remonstrants  ap- 
pealed to  the  district  court  The  cause  was 
there  heard  upon  the  record,  and  the  court 
affirmed  the  order  of  the  county  board  and 
directed  the  license  to  Issue.  From  the 
Judgment  of  the  district  court  the  remon- 
strants aiipealed  to  this  court 

The  contention  of  plaintHTs  In  error  is 
that  the  evldoice  estabilahes  several  of  the 
grounds  of  protest  set  forth  in  the  remon- 
strance. The  correctness  of  this  contention 
can  only  be  determined  by  an  examination 
of  the  entire  evidence  introduced  before  the 
board  of  county  commissioners.  The  record 
here  comes  up  by  case-made.  There  is  no 
recital  or  statement  in  the  case  that  It  con- 
tains all  the  evidence  submitted  on  the  hear- 
ing of  the  cause.  In  the  absence  of  such  re- 
cital, this  court  will  not  consider  the  weight 
of  the  evidence,  or  undertake  to  determine 
any  questions  of  fact  dependent  upon  the  evi- 
dence. The  transcript  has  attached  to  It  a 
certificate  of  the  stenographer  who  reduced 
It  to  writing  that  it  is  the  evidence  taken 
on  the  trial;  but  this  certificate  cannot  sup- 
ply the  place  of  a  requirement  that  the  case 
must  show  affirmatively  that  It  contains  all 
the  evidence.  B.  K.  &  S.  W.  Ry.  Co.  v. 
Grimes,  38  Kan.  241.  16  Pac.  472;  Ryan  T. 
Madden  (Kan.)  2G  Pac.  680;  Pelton  v.  Bauer 
(Colo.  App.)  35  Pac.  918;  Eddj*  v.  Weaver,  37 
Kan.  o40,  15  Pac.  492;  Hill  v.  Bank.  42  Kan. 
364,  22  Pac.  324.  In,  the  case  of  Frame  t. 
Ryel,  14  Okl.  536,  19  Pac.  97,  tills  court, 
speaking  by  Justice  Burweli,  said:  "A  case- 
made  Is  prepared  by  the  appellant,  and  the 
law  requires,  where  he  desires  to  have  the 
evidence  reviewed,  a  solemn  statement  that 
it  contains  all  of  the  evidence;  and,  as  no 
such  recitation  appears  In  the  record  pre- 
sented to  this  court,  except  as  stated  herein, 
none  of  the  assignments  of  error  will  be  con- 
sidered, and  the  appeal  will  be  dismissed  at 
the  cost  of  appellant" — citing  Board  of  Wash- 
ita County  V.  Hubble,  8  Okl.  169.  56  Pac. 
1058,  and  cases  therein  cited.  These  cases 
are  conclusive  and  controlling  In  the  case 
under  consideration. 

The  cause  Is  dismissed,  at  costs  of  appel- 
lants. All  the  Justices  concur,  except  BUR- 
WELL.  J.»  not  participating. 


Digitized  by  Google 


832 


82  PACIFIC 


BEPORTEB. 


(OkL 


CHICAGO,  B.  I.  ft  P.  BT.  CO.  T.  TOMP- 
KINS. 

{Supreme  Court  of  Oklahoma.   Sept  6,  1905.) 

JUSTICKS  OF  THE  PEACE — BiLL  OT  BXCEPTIOMS 

— AlXOWAHOE. 

A  justice  of  the  peace  may  allow,  settle, 
and  aiga  a  bill  of  exceptions  in  any  case  tried 
by  him  or  in  his  court  by  a  jury,  witbont  re- 
gard to  the  amount  claimed  by  either  party ; 
and  it  is  the  duty  of  the  district  court  to  re- 
view the  errors  assigned  in  such  bill  of  ex- 
ceptions, when  presented  by  a  proper  tran- 
script. Section  6053  of  Wilstm'g  Rev.  ft  Ann. 
St.  Okl..  which  prohibits  aiveala  in  cases  tried 
by  a  jni7  in  a  justice's  court,  where  the  amount 
claimed  by  neither  party  exceeds  $20,  has  no 
application  to  cases  taken  to  the  district  court 
by  bill  of  exceptions,  but  applies  only  wbere  the 
party  seeks  to  take  his  case  to  snch  court  by 
appeal  and  have  the  Issues  of  fact  retried. 

[Ed.  Note. — For  cases  In  point,  see  vol.  31, 
Cent.  Dig.  Justices  of  the  Peace,  »  479-480.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Oreer  County; 
before  Justice  C.  F.  Irwin. 

Action  by  B.  O.  Tompkins  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Company. 
An  appeal  by  the  defendant  from  the  justice's 
court  was  dismissed  In  the  district  court,  and 
defendant  brtr^  error.  Reversed. 

H.  A.  Low,  Blake.  Blake  ft  Low,  and  Gat- 
rett,  Garrett  ft  Wells,  for  plaintiflf  In  error. 
B.  F.  Von  Dyke,  for  defendant  In  error. 

BURWELXj,  X  Thla  case  InTolree  less 
than  f20.  It  waa  tried  In  a  justice's  court 
before  a  Jnry.  Tbe  appellant  caused  to  be 
settled  and  signed  a  bill  of  ^ceptions,  filed 
a  transcript  of  tbe  proceedings  In  tbe  dis- 
trict cotirt  and  prayed  a  rerersal  of  the  Judg- 
ment for  all^^ed  errors  of  law.  The  petition 
In  error  was  dismissed  by  tbe  district  court 
under  tbe  tbeory  that  as  the  case  was  tried 
by  a,  Jiu7  In  tlie  Justice's  coiu%  and  ndther 
party  claimed  more  than  $20,  It  had  no  Juris- 
diction of  the  cause. 

The  proTlslona  ot  the  statute  are  plain, 
and  settle  tbe  disputed  point  It  is  true  that, 
in  cases  involTlng  only  $20  or  less,  section 
6063  of  Wilson's  Rev.  ft  Ana  St.  1903,  in  ef- 
fect problblts  an  appeal  from  a  Judgment  of 
a  Justice  of  the  peace,  where  the  trial  has  been 
had  before  a  Jury ;  but  this  section  includes  ap- 
peals only,  in  virtue  of  which  one  Is  entitled 
to  have  tbe  Issues  of  &ct  tried  de  novo  In 
the  district  court  Where  a  Jury  of  six  men 
have  passed  iq>on  the  issues  of  fact  in  a  case 
Involving  not  more  than  $20,  public  policy 
perhaps  dictates  that  the  Judgment  rendered 
on  their  verdict  become  final,  and  that  tbe 
parties  be  denied  another  trial  of  such  facts. 
This  rule  was  recognized  by  the  common  law, 
the  courts  assuming  that  the  conclusion  of  the 
Jury  in  snch  a  case  was  probably  correct;  but 
our  Legislature  has  wisely  refrained  from 
making  a  decision  of  a  Justice  of  the  peace 
conclusive  as  to  questions  of  law  in  any  case. 
A  wrong  conclusion  as  to  the  facts  affects 


only  tiw  particular  cue  In  whidk  aneb  Issnea 
are  tried;  while  an  erroneous  rule  of  law- 
operates  an  Injuatioe  in  every  other  case  of 
its  kind.  It  Is  necessary  that  the  laws  of  the 
territory  be  uniform,  and  that  cases,  both 
large  and  small,  of  the  same  class  be  tried 
by  the  same  fundamental  rules.  This  can 
only  be  done  where  errors  of  law  may  be 
reviewed  by  the  higher  courts,  and  finally  by 
the  court  of  last  resort  The  wisdom  of 
tnch  procedure  is  apparent,  and  the  Legis- 
lature has  made  ample  provision  thffl^or. 
Let  us  notice  tbe  language  used  In  Wilson's 
Bev.  ft  Ann.  St  1903: 

"Sec.  5034.  In  aU  cases  which  Shall  be  tried 
by  a  Jury  before  a  Justice  of  the  peace,  either 
party  shall  have  tbe  right  to  except  to  the 
opinion  of  the  Justice  upon  any  question  of 
law  arising  during  the  trial  of  the  cause; 
and  when  either  party  shall  allege  such  ^- 
ception,  it  shall  be  the  duty  of  the  Justice  to 
allow  and  sign  a  bill  containing  snch  ex- 
ception,  if  truly  allied,  with  the  point  de- 
cided, BO  that  the  same  may  be  made  part 
of  the  record  of  the  cause. 

"Sec,  S03S.  Bills  of  exceptions  may  be 
made,  signed  and  sealed  In  any  case  tried  be- 
fore a  Justice  of  the  peace,  whether  the  ac- 
tion be  tried  by  a  Jn^  or  by  the  Justice  and 
such  bill  may  be  idgoed  and  sealed  at  any 
time  within  ten  days  from  the  day  on  which 
Judgment  is  given  In  the  action,  and  not 
thereafter.'* 

These  statutes  make  no  exception  In 
cases  tried  by  a  Jury  Involving  only  V20  or 
less,  but  expressly  allow  bills  of  exceptions 
as  to  any  question  of  law  arising  dtwlng  the 
trial,  and  make  It  tbe  duty  of  the  Justice  to 
sign  a  bill  of  exceptions  in  any  case,  wbeth^ 
tried  by  the  Justice  with  or  without  a  Jury. 
Stager  Harrington,  27  Kan.  414.  The 
right  of  the  parties  to  the  action  and  tile 
duty  of  the  justice  of  the  peace  la  plain. 
The  power  of  the  district  court  to  review 
questions  of  law  presented  by  a  tdll  of  ex- 
ceptions is  conferred  by  section  4732  of  the 
statutes  referred  to,  and  is  as  follows:  "A 
Judgmoit  rendered,  or  final  order  made,  a 
Justice  of  tbe  peace,  or  any  other  tribunal, 
board  or  officer  exercising  Judicial  functtons, 
and  Infoior  in  JuriadlctioD  to  tbe  dlstricC 
court,  may  be  reversed,  vacated  or  modified 
by  the  district  court"  The  provisions  ot  this 
section  are  broad  and  Include  all  cases, 
whether  tahen  to  the  district  court  by  ap- 
peal and  a  trial  had  of  tbe  facts  de  novo,  at 
by  a  bill  of  exceptions  and  petition  In  error. 
The  district  court  should  have  considered 
the  record  as  presented,  and  determined  the 
questions  of  law  Involved  therein.  Its  fail- 
ure to  do  BO  was  error. 

The  case  will  be  reversed,  and  remanded  at 
the  cost  of  appellee,  with  direction  to  pro- 
ceed In  conformity  with  the  views  e^^ressed 
In  this  opinion.  All  of  the  Justices  concur- 
ring, except  IRWIN,  J.,  who  presided  at  the 
trial  below,  not  sitting. 
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STATE  T.  CUDAHT  PACKING  CO.  et  al. 
(Supreme  Court  of  Montana.   Nov.  17,  1905.) 

1.  CouBTB— Decisions  of  Fbdkbai.  Supbeub 
OotTBT— EfTKCT  in  State  Coubtb. 

The  federal  Constitution,  as  interpreted 
hy  the  federal  Supreme  Court,  iM  Undinf:  on  the 
state  courts. 

[Ed.  Note. — For  cases  in  Mint,  see  vol.  13, 
Gent  Dls.  Courts,  |  332.] 

2.  CONSTITTITIONAL  LaW— AhTI-TbUST  LeGIS- 

UTioN— Equal  Psotection  or  the  Laws. 
Fen.  Code,  |  321,  prohibiting  combina- 
tlona  for  the  purpose  of  Rxiag  the  price  or 
regulating  the  production  of  any  article  of  com- 
merce, etc.,  is,  by  reason  of  section  325,  ex- 
emption from  its  provisions  persons  engaged 
In  horticulture  or  argiculture,  repugnant  to  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion, because  denying  the  equal  protection  of 
the  laws,  unless  section  325  can  be  eliminated 
and  leave  section  321  in  operation. 
8.  Statutes— Conbtkootion—Pabtiai,  iHVik- 

UDITY— InDEPENHENT  PkOVISIONS. 

Pen.  Code,  i  321,  prohibiting  combinations 
for  the  purpose  of  fixing  the  price  or  relating 
the  prodncuon  of  any  artide  of  commerce,  etc., 
and  section  320,  exempting  from  the  provisions 

Eersons  engaged  in  horticulture  or  agriculture, 
ein^  enacted  in  obedience  to  the  Constitution, 
prohibiting  combinations  and  requiring  the 
L^islature  to  pass  lavs  tor  the  enforcement  of 
the  prohibition,  are  not  independent  of  each 
other,  and  the  latter  section  cannot  be  eliminat- 
ed from  the  former,  but  both  are  repugnant  to 
the  fourteenth  amendmoit  to  the  federal  Con- 
BtitBtion^  beoinae  denjing  the  equal  protection 
of  the  lawB. 

4.  Same— MxARiNo  or  Lanquaoe. 

Where  the  intention  of  the  Legislature  may 
be  inferred  from  the  plain  meaning  of  the 
vorda  of  a  statute,  the  court  cannot  go  further 
and  apply  other  means  of  interpretation;  it 
bein^  only  where  there  is  a  doubt  as  to  the  in- 
tention that  other  rules  may  be  applied. 

[Bid.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  f  266.} 

Appeal  from  District  Court,  Lewis  and 
Clarte  County ;  Henry  C  Smith,  Judge. 

Iiifonnati<Hi  by  tbe  state  against  the 
Cndahy  Packing  Company  and  others.  From 
a  Judgment  for  defendants,  the  state  appeals. 
Affirmed. 

Albert  J.  Gal^,  Atty.  Gen.,  and  E.  M.  Hall, 
Aset  Atty.  Gen.,  for  tbe  State.  M.  S.  Gunn, 
for  reqKtndenta. 

KIANTLT,  O.  J.  Tbe  respondents  were 
charged  by  informatioD,  filed  by  tbe  Attorney 
General  In  the  district  court  of  Lewis  and 
Clarice  county,  with  tbe  crime  of  conspiracy, 
under  section  321  of  the  Penal  Code.  Tbe 
charge  in  substance  Is  that  the  respondents 
did  on  or  about  December  1, 1904,  unlawfully 
agree  and  combine  together  to  fix  and  control 
the  price  of  certain  articles  of  commerce  oon- 
snmed  by  the  people  of  the  State  of  Montana, 
and  to  destroy  competition  by  restricting 
trade  therein,  to  wit,  meats  of  all  lilnds  and 
meat  products,  and  did  then  and  there  fix 
the  price  and  oCFer  for  sale,  and  sell,  said 
articles  to  the  people  of  said  county  contrary 
to  the  force  and  effect  of  the  statute,  etc. 
The  respondents  demurred  to  the  Information 
00  tbe  ground  that  tbe  facts  stated  do  not 
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constitute  a  public  offense.  After  argument 
tbe  court  allowed  tbe  demurrer,  and  gave 
Judgment  accordingly.  Thereupon  the  state 

appealed. 

The  question  submitted  for  decision  Is 
whether  the  legislation  contained  In  chapter 
8,  tit.  7,  pt  1,  Pen.  Code,  of  which  said 
section  321  Is  a  part,  Is  obnoxious  to  that 
portion  of  the  fonrteenth  amendment  to  the 
Constitution  of  the  United  States  which  de- 
clares that  "no  state  shall  •  •  •  deny  to 
any  person  within  Its  Jurisdiction  the  equal 
protection  of  the  laws."  The  legislation  re- 
ferred to  deals  with  the  subject  of  criminal 
conspiracy,  denouncing  the  acts  constituting 
the  crime  and  providing  for  its  punishment 
The  portions  thereof  Involved  here  are  sec- 
tions 321  and  325,  as  follows: 

"Sec.  321.  Every  person,  corporation,  stock 
comjmny,  or  association  of  persons  In  this  state 
who,  directly  or  Indirectly,  combine  or  form 
what  is  tinown  as  a  trust,  or  make  any  con- 
tract with  any  person  or  persons,  corpora- 
tions or  stock  companies,  foreign  or  domestic, 
through  their  Btockboldera,  directors,  officers, 
or  in  any  manner  whatever,  for  the  purpose 
of  fixing  the  price  or  regulating  the  produc- 
tion of  any  article  of  commerce,  or  of  the  prod- 
uct of  tbe  soil  for  consumption  by  tbe  peo- 
ple, or  to  create  or  carry  out  any  restriction 
in  trade,  to  limit  productions,  or  Increase  or 
reduce  the  price  of  merchandise  or  commodi- 
ties, or  to  prevent  competition  In  merchandise 
or  commodities,  or  to  fix  a  standard  or  fig- 
ure whereby  the  price  of  any  article  of  mer- 
chandise, commerce  or  produce,  Intended  for 
sale,  use  or  consumption,  will  be  in  any  way 
controlled,  or  to  create  a  monopoly  in  tbe 
manufacture,  sale  or  transportation  of  any 
such  article,  or  to  enter  Into  an  obligation  by 
which  they  shall  bind  others  or  themselves 
not  to  manufacture,  sell,  or  transport  any 
such  article  below  a  common  standard  or 
figure,  or  by  which  they  agree  to  ke^  such 
article  or  transportation  at  a  fixed  or  gradu- 
ated figure,  or  by  which  they  settle  the  price 
of  such  article,  so  as  to  preclude  unrestricted 
competition,  Is  punishable  by  imprisonment 
In  the  state  prison  not  exceeding  five  years 
or  by  fine  not  exceeding  ten  thousand  dollars, 
or  both.  Every  corporation  violating  the 
provisions  of  tbls  section,  forfeits  to  tbe  state 
all  its  property  and  franchises,  and  In  case  of 
a  foreign  corporation  It  Is  prohibited  from 
carrying  on  business  In  the  state." 

"Sec.  325.  The  provisions  of  this  chapter 
do  not  apply  to  any  arrangement,  agreement 
or  combination  between  laborers  made  with 
the  object  of  lessening  the  nnmber  of  hours 
of  labor  or  Increasing  wages,  nor  to  persons 
engaged  In  horticulture  or  argiculture,  with 
a  view  of  enhancing  the  price  of  their  prod- 
ucts." 

These  provisions  are  the  result  of  an  effort 
on  tbe  part  of  tbe  Legislature  to  carry  out 
the  mandate  of  tbe  Constitntlon  of  this  state, 
which  declares:  "No  incorporation,  stock 
company,  person  or  association  ot  persons  in 
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the  state  of  Montana,  shall  directly,  or  Indirect- 
ly, combine  or  form  what  Is  known  as  a  trust, 
or  make  any  contract  with  any  person,  or  per- 
sona, corporations,  or  stock  company,  foreign 
or  domestic,  through  their  stockholders,  trus- 
tees, or  in  any  manner  whatever,  for  the 
purpose  of  fixing  the  price,  or  regiilatiug  the 
production  of  any  article  of  commerce,  or  of 
the  product  of  the  soil,  for  consumption  by 
the  people.  The  legislative  assembly  shall 
pass  laws  for  the  enforcement  thereof  by  ade- 
quate penalties  to  the  extent,  If  necessary  for 
that  purpose,  of  the  forfeiture  of  their  prop- 
erty and  franchises,  and  In  case  of  foreign 
corporations  prohibting  them  from  carrying 
on  business  in  the  state." 

The  contention  made  by  respondents  In  the 
district  court  and  here  is  that  the  exception 
contained  In  section  325,  by  which  the  provi- 
sions of  section  321  are  declared  not  to  apply 
to  persons  engaged  in  horticulture  and  agri- 
culture, renders  the  provision  of  section  321 
unconstitutional.  The  language  of  the  last 
clause  of  this  section  is  vague  and  indefinite ; 
but,  reading  the  whole  section  together,  this 
clause  should  be  construed  to  read  as  follows: 
"Nor  to  any  arrangement,  agreement  or  com- 
bination made  by  persons  engaged  in  horticul- 
ture or  agrlcultiure,  with  a  view  of  enhancing 
the  price  of  their  products."  The  obvious 
.purpose  of  the  Legislature  was  to  except 
from  the  operation  of  section  321  devices 
which  might  be  resorted  to  by  horticulturists 
and  agriculturists  to  enhance  the  value  of 
their  products  and  destroy  competition  In 
■trade  therein  when  they  came  to  put  them 
upon  the  market  The  Attorney  General 
does  not  seriously  controvert  the  proposition 
that  the  legislation  as  It  stands  Is  open  to  the 
constitutional  objection  urged  against  it,  but 
he  insists  tliat  since  the  provisions  of  the 
Constitution  of  the  state  are  mandatory,  and 
since  the  Legislature  has  declared  in  section 
321  generally  against  every  species  and  char- 
acter of  combination  denounced  therein,  sec- 
tion 325  can  be  held  inc^ratlve,  leaving  sec- 
tion 321  to  stand  in  full  force.  In  this  con- 
nection he  suggests,  also,  that  neither  the 
provision»  of  section  321  nor  those  of  the 
Constitution  by  any  intendment  can  Include 
labor  organizations :  and  that,  so  far  as  sec- 
tion 325  refers  to  this  character  of  combina- 
tions. It  is  simply  nugatory,  and  a  disregard 
of  It  will  not  extend  or  affect  the  provisions 
of  section  321. 

It  is  clear  that.  If  this  section  of  the  state 
Constitution  does  not  apply  to  combinations 
of  laborers  for  the  purposes  stated,  no  ex- 
ception was  necessary,  to  exempt  tliem,  for 
section  321,  supra,  Is  no  more  specific  In  its 
terms  tban  is  the  section  of  the  Constitution; 
and.  If  the  phrases  "articles  of  commerce" 
and  "products  of  the  soil"  In  the  former  do 
not  apply  to  or  Include  them,  neither  do 
they,  nor  the  terms  "trade,"  "merchandise," 
and  "commodities,"  as  used  In,  the  latter,  in- 
clude them.  But  an  Inquiry  into  the  ques- 
tion thus  BUKSeBted  la  not  now  pertinent 


Nor  is  it  necessary  to  ingnire  Into  the  quee- 
tlon,  also  suggested,  whether  this  exception 
does  in  itself  render  the  legislation  obnoxious 
to  the  provisions  of  the  federal  Constitution 
Invoked  by  respondents.  Xor,  again,  is  it 
necessary  to  inquire  whether  the  legislation 
is,  by  reason  of  any  exception  stated  In  it, 
obnoxious  to  any  provision  of  our  state  Con- 
stitution. 

The  Constitution  of  the  United  States  Is, 
within  the  scope  of  its  provisions,  the  su- 
preme law  of  the  land,  and  state  courts  and 
Legislatures  are  bound  by  it  as  well  as  by 
the  interpretation  put  upon  its  provisions 
by  the  federal  court  of  last  resort.  In  the 
cases  of  Connolly  and  Dee  v.  Union  Sewer 
Pipe  Co..  184  U.  S.  540,  22  Sup.  Ct.  431,  46 
L.  EM.  679,  the  court  had  before  it  the  Iden- 
tical question  presented  in  this  case.  In 
these  cases  the  Supreme  Court  of  the  United 
States  considered  the  validity  of  the  trust 
statute  of  Ililnois  of  1S93.  That  act  in  terms 
IH-ohlbited  combinations  of  capital,  skill, 
or  acts  by  two  or  more  persons,  firms,  cor- 
porations, or  associations  of  persons,  or  any 
of  them,  for  any  or  all  of  the  following  par- 
poses:  To  restrict  trade;  to  limit  produc- 
tion, or  to  fix  the  price  of  merchandise  or 
of  commodities;  to  prevent  competition  in 
manufacture,  transportation,  sale,  or  pur- 
chase of  any  product  of  Industry;  to  fix  or 
control  prices,  or  to  establish  any  agency 
for  that  purpose;  or  to  make  or  enter  Into 
any  contract  or  agreement  by  which  the 
parties  should  bind  themselves  not  to  sell, 
dispose  of,  or  transport  any  article  of  trade 
below  a  common  standard  figure  or  oird  or 
list  price,  or  any  contract  or  agreement  to 
keep  the  price  of  any  such  articles  or  Its 
transportation  at  such  fixed  price,  in  order 
to  prevent  free  and  unrestricted  competition. 
Severe  penalties  were  provided  for  the  vio- 
lation of  any  of  Its  provislous.  The  ninth 
section  of  the  act  (Starr  &  C.  Ann.  St  c. 
38,  par.  117)  provided:  "The  provisions  of 
this  act  shall  not  apply  to  agricultural  prod- 
ucts or  live  stock  while  in  the  hands  of  the 
producer  or  raiser."  The  tenth  section  de- 
clared that  any  purchaser  of  any  article  or 
commodity  from  any  person,  firm,  or  corpo- 
ration, or  association  of  persons  doing  busi- 
ness in  the  state  contraiy  to  any  of  the 
provisions  of  the  act  should  not  l>e  liuble 
for  the  price  of  such  article,  and  might  plead 
the  act  as  a  defense  to  any  suit  for  the 
price.  The  Union  Sewer  Pipe  Company 
brought  its  actions  in  the  Circuit  Court  of 
the  United  States  for  the  Northern  District 
of  Illinois  against  the  plaintiffs  in  error 
to  recover  the  price  of  certain  sewer  pipe 
sold  by  it  to  them.  After  alleging  that  the 
corporation  was  a  combination  in  the  form  of 
a  trust,  and  was  engaged  in  conducting  its 
business  in  Illinois  in  violation  of  the  stat- 
ute, they  relied,  among  other  defenses,  upon 
the  provisions  of  section  10  of  the  statute 
to  defeat  the  company's  claim.  The  Circuit 
Court  held  the  act  to  be  In  violation  of  the 
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above  i»>OT]Blon  of  the  federal  Coustitutlon. 
Upon  error  to  the  Supreme  Court,  that  court, 
after  a  full  discussion  of  its  former  decisions 
deflniug  the  meaning  of  the  portion  of  the 
amendment  in  question,  declared  that  the  act 
was  rendered  void  by  this  exception  from 
its  operation  of  persons  engaged  in  agrl- 
cnlture  and  raising  of  live  stock.  The  conrt 
states  its  conclusion  thus:  "We  conclude 
this  part  of  the  discussion  by  saying  that  to 
declare  that  some  of  the  class  engaged  In 
domestic  trade  or  commerce  shall  be  deemed 
criminals,  if  they  violate  the  regulations 
prescribed  by  the  state,  for  the  purpose  of 
protecting  the  public  against  Illegal  com- 
binations formed  to  destroy  competition  and 
to  control  prices,  and  that  others  of  the 
same  class  shall  not  be  bound  to  regard 
those  regulations,  but  may  combine  their 
capital,  skill,  or  acts  to  destroy  competition 
and  to  control  prices  for  their  special  benefit, 
is  so  manifestly  a  denial  of  the  equal  pro- 
tection of  the  laves  that  further  or  extended 
argument  to  establish  that  position  vrouid 
seem  to  be  unnecessary."  The  court,  in 
discussing  the  meaning  of  this  provision  of 
the  Constitution,  cites  with  approval  the 
case  of  Barbler  t.  Connolly,  113  U.  S.  27, 
5  Sup.  Ct.  357,  28  L.  Ed.  923,  In  which  Mr. 
Justice  Field  usee  this  language:  "The 
fourteenth  amendment,  In  declaring  that  no 
state  'shall  deprive  any  person  of  life,  liberty 
or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,'  undoubted- 
ly intended,  not  only  that  there  should  be  no 
arbitrary  deprivation  of  life  or  liberty,  or 
arbitrary  spoliation  of  property,  but  that 
equal  protection  and  aecurlty  should  be  given 
to  all  under  like  circumstances  in  the  en- 
joyment of  their  personal  and  civil  rights; 
that  all  persons  should  be  equally  entitled  to 
pursue  their  happiness  and  acquire  and  en- 
Joy  property;  that  they  should  have  like 
access  to  the  courts  of  the  country  for  the 
protection  of  their  persons  and  property,  the 
prevention  and  redress  of  wrongs,  and  the 
enforcement  of  contracts;  that  no  impedi- 
ment should  be  Interposed  to  the  pursuits 
of  any  one,  except  as  applied  to  the  same 
pursuits  by  others  under  like  circumstances; 
that  no  greater  burdens  should  be  laid  upon 
one  than  are  laid  upon  others  In  the  same 
calling  and  condition,  and  that  in  the  ad- 
ministration of  criminal  justice  no  different 
or  higher  punishment  should  be  imposed  up- 
on one  than  such  as  Is  prescribed  to  all  for 
like  offenses."  The  court  also  cites  with  ap- 
proval the  case  of  Yick  "Wo  v.  Hopkins,  118 
U.  S.  35G.  6  Sup.  Ct*  1064.  30  L.  Ed.  220, 
In  which  it  was  said  that  "the  equal  protec- 
tion of  the  laws  is  a  pledge  of  the  protection 
of  equal  laws,"  herein  declaring.  In  sub- 
stance, that  not  only  must  the  law  as 
enacted  furnish  equal  protection  to  all,  but 
also  that  the  Legislature.  In  enacting  any 
law,  must  so  adjust  its  provisions  that  It  will 
operate  equally  upon  the  Individuals  con- 


stituting the  class  of  citlzehs  whose  conduct 
it  is  Intended  to  control.  In  the  Illinois  act 
the  exception  applies  to  agriculturists  and 
live  stock  raisers.  The  exception  in  our 
statute  applies  to  those  engaged  In  agricul- 
ture and  horticulture;  but  this  slight  differ- 
ence does  not  affect  the  point  at  issue. 

Though  there  might  be  differences  of  opin- 
ion as  to  the  proper  interpretation  of  the 
fourteenth  amendment,  if  it  were  a  new 
question,  these  decisions  of  the  court  of 
last  resort  are  binding  upon  this  court,  and, 
under  the  mandate  of  the  Constitution  of 
the  United  States,  are  the  supreme  law  of 
^he  land.  Accepting  them  as  such,  we  must 
conclude  that  the  legislation  la  void,  unless 
section  325  can  be  eliminated,  leaving  sec- 
tion 321  In  operation.  In  the  cases  of 
Connolly  and  Dee  v.  Union  Sewer  Pipe  Co., 
supra,  the  Supreme  Court  of  the  United 
States  also  considered  the  question  whether 
or  not  the  act  under  consideration  could  be 
held  operative  by  eliminating  the  ninth  sec- 
tion thereof,  which  makes  the  exception  of 
the  class  of  persons  engaged  in  agriculture 
and  stock  raising.  The  court  stated  the  rule 
to  be  that,  "If  different  sections  of  a  statute 
are  Independent  of  each  other,  that  which  la 
unconstitutional  may  be  disregarded,  and 
valid  sections  may  stand  and  be  enforced. 
But,  if  an  obnoxious  section  is  of  such  import 
that  the  other  sections  without  It  would 
cause  results  not  contemplated  or  desired  by 
the  Legislature,  then  the  entire  statute  must 
be  held  Inoperative."  The  court  then  pro- 
ceeds to  discuss  the  other  provisions  of  the 
act,  and  concludes  that,  to  eliminate  the  ninth 
section  and  sustain  the  other  provisions, 
would  make  the  act  apply  to  agriculturists 
and  live  stock  raisers — a  result  not  contem- 
plated by  the  Legislature — since,  by  the 
terms  of  the  rest  of  It,  all  persons  engaged 
in  domestic  trade  were  included.  This  is  a 
rec<^itlon  of  the  soundness  of  the  proposi- 
tion that  the  courts  may  not  by  process  of 
interpolation  or  elimination  make  statutory 
provisions  apply  or  extend  to  subjects  not 
falling  clearly  within  their  terms ;  for  by  so 
doing  they  would  to  this  extent  usurp  the 
functions  of  the  lawmaking  department  of 
the  government.  Mr.  Justice  Harlan,  in  the 
opinion,  says  :  "If  the  latter  section  be  elimi- 
nated as  unconstitutional,  then  the  act,  if 
it  stands,  will  apply  to  agriculturists  and 
live  stock  dealers.  These  classes  would  in 
that  way  be  reached  and  fined,  when,  evi- 
dently, the  Legislature  intended  that  they 
should  not  be  regarded  as  offending  against 
the  law,  even  if  they  did  combine  their  capi- 
tal, skill,  or  acts  in  respect  of  their  products 
or  stock  in  hand."  In  United  States  v.  Reese 
et  al.,  92  U.  S.  214,  23  L.  Ed.  563,  the  court 
had  before  it  the  statute  of  Congress  enacted 
May  31,  1870  (16  Stat  140,  c.  114),  for  the 
purpose  of  carrying  into  effect  the  provisions 
of  the  fifteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  declaring  that  the 
right  of  citizens  of  the  United  States  to  vote 
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dun  not  bs  doiM  cr  ftbrtdced  en  seeoont 
ot  race,  color*  or  prerloiu  condltton  of  mtvI- 
tnde,  and  that  Gonsrea*  ihaU  hare  power  to 
ontom  this  article  tv  appropriate  leglBlatloii. 
The  third  and  fourth  aectlona  of  the  act  went 
beyond  the  pnrrlew  of  the  amendment,  and 
denouDc<>d  aa  a  crime  any  act  by  wbldi  a 
TOter  was  deiwlTed  of  hla  right  to  Tote.  wheth- 
er cm  aoGovnt  of  race,  oolor,  or  previona  om- 
dltlon  of  Berrltnde,  or  for  other  cause.  It 
jgras  held  that  the  act  was  not  legislation 
appn^rlate  to  carry  the  amendment  Into  tf- 
fMt,  because  It  was  broader  In  Ita  tenns  than 
the  unendment  authorized,  and  was  there- 
fore  nnconsUtutlonal;  and,  farther,  that  the 
court  could  not  reject  the  part  which  wafa 
Invalid  and  retain  the  part  which  fell  within 
the  power  of  Coagtesa.  because  the  act  must 
be  taken  as  a  whole.  The  court,  speaking 
through  the  Ohlef  Jnstlo^  said:  "The  lan- 
guage is  plain.  l%ere  Is  no  tocho  for  eon- 
stmctlon.  unless  It  be  as  to  the  effect  of  the 
Constitution.  The  qneetlon,  then,  to  be  deter- 
mined la  whether  we  can  introduce  words  of 
limltatkm  into  a  penal  statute,  so  as  to  make 
It  spedflc,  when,  as  expressed.  It  is  general 
only.  It  would  certainly  be  dangenras  if  the 
LegislatuTe  could  set  a  net  large  enough  to 
cctch  all  possible  ofPenders  and  leave  it  to 
the  courts  to  step  Inside  and  say  who  could 
be  rii^htfaUy  detained  and  who  should  be 
set  at  large.  Hiis  would,  to  some  «ctent, 
■nhsritute  the  Joolelal  for  the  leglslatiTe  de- 
partment of  the  government"  So  In  Spralgue 

Thompson,  118  D.  8.  90;  6  Sup.  Ct  988,  30 
U  Ed.  115,  the  argument  was  made  that  cer- 
.  tain  nuautborlaed  excepttona  made  hj  a  stat- 
nt(t  of  the  state  of  Oeorgla  could  be  elimi- 
nated and  the  rest  be  allowed  to  stand.  The 
Supreme  Court  of  Oeorgla  had  so  held,  hut 
the  court  said:  "But  the  Insuperable  dlf- 
•flral^  with  the  mpllcatlon  at  tihat  prla^le 
of  construction  to  the  preaent  InsUnce  is 
that,  by  redecttng  the  exceptions  Intended  by 
tbe  Legislature  of  Georgia,  the  statute  Is 
made  to  enact  what  confessedly  the  Legle- 
lature  never  meant  It  cmfers  iqxm  tbe 
statute  a  positive  c^Kratlon  beytmA  the  legis- 
lative intent  umI  beyond  what  any  one  can 
say  it  would  have  enacted  In  view  of  the  il- 
legally of  the  exoeptlona."  The  following 
cases  are  In  p^t  and  Illustrate  the  i4H>Uca^ 
tioD  of  the  rule:  Pollock  v.  Farmers',  etc., 
Co..  158  U.  8.  601.  16  Sup.  Gt  912,  89  UEd. 
1108;  Polndexter  v.  Oreenhow.  114  U.  B.  270, 
6  Snp.  Ct  903.  29  L.  Ed.  185;  Johnson  v. 
State  of  New  Jersey  iK  J.  Err.  k  App.)  87 
Aa  949.  39  AtL  646,  88  L.  B.  A.  378;  Ames  v. 
People,  <Oola  Sup.)  55  Pac:  72S;  SUte  ex  r^ 
McHugh  v.  Sheriff  (Minn.)  51  N.  W.  112,  81 
Am.  St  Bep.  650;  Kellyvllle  Coal  Co.  v. 
Harrier  (HI.)  60  N.Bl  927;  Union  County 
Bank  V.  Lumber  lOo.  (C.  C.)  127  Fed.  206; 
In  re  Wong  Hane,  108  Cal.  660^  41  Pac.  693, 
49  Am.  St  Bep.  188.  See.  also.  Oooley,  Ocust 
Llm.  (7th  Ed.)  -p.  246  et  seq. 

Api^lng  it  to  the  statnte  now  under  con- 
sideration, the  query  la  presented:  Are  eec- 


&BPOBXEB.  OCoot 

tloni  sn  and  82B  m  tndependait  of  eacb 
other  ti>at  the  latter  may  be  eliminated  and 
the  fSnrner  be  allowed  to  atandl  To  this 
query,  we  think,  the  answer  must  be  in  the 
nsgattre.  The  L^slatnra  in  pas"tng  tbe  law 
waa  attemptlag  to  make  dfectlve  the  provt- 
Blon  of  the  Constitution.  This  provialon 
applies  to  every  spedsa  ot  etunblnatlon  to 
ctatrol  prices  of  jwodueta  of  the  aoU  or  mana- 
facture  oonaumed  by  the  people  ot  this  atatab 
or  to  create  a  monopoly  in  such  products 
The 'mandate  to  the  Le^alatnre  Is  tiiat  it 
Shan  enforce  the  provision  by  appropriate 
legislatliw.  13ie  legislation  is,  therefor^  the 
scheme  adopted  for  that  purpose.  It  la  not 
snpposaMe  that  it  would  have  ben  enacted 
without  the  llmltatltm  omtalned  In  section 
826.  It  must  therefore  lie  taken  as  a  vhcde, 
and  stand  as  it  Is,  or  both  provisions  must 
fall  together.  As  it  stands,  agrlcultnrista 
and  horticulturists,  though  engaged  in  domes- 
tic trade,  are  not  subject  to  any  penalty. 
If  the  exception  be  eliminated  and  section 
821  allowed  to  stand,  they  wUl  fall  within 
the  reach  at  the  criminal  courts  and  be  pun- 
ishable as  crlmlnale— sot  Intentkn  of  the 
lawmaking  power  as  eqtressed  la  the  enact- 
ment; but  by  virtoe  ot  arbitrary  Is^latloi 
by  the  court 

But  the  Attorney  Ocneral  InsMs  that  tUa 
court  has  aireadv  committed  itself  to  the 
view  he  oontoida  for  by  the  decision  In  North- 
waiMsm  Mutual  L,  Ina.  Ooi.  T.  Lewla  anA 
CMkB  Ooonty,  28  Mont  484,  72  Pa&  98%  OS 
Am.  St  Bep.  672.  With  this  argument  we 
do  not  agresk  We  think  that  ease  clearly  dUh 
ttngulabable  from  this  Ib  two  Important  par- 
tlcalarai  TUa  case  iBntrea  tlie  oonstmetloB 
of  a  statute  highly  panaL  To  such  statutes 
the  strict  rule  la  to  be  mppUeOr—aat  so  strict 
aa  to  daf  eat  tbe  plain  Intent  of  the  LegiaUp 
ture,  but  so  strict  aa  to  give  the  words  of  tbe 
atatata  tbe  sense  in  which  th^  are  obviously 
used.  United  Statea  t.  Beeae  et  at,  anpra. 
If*  WPlyliV  tl>l>  ndet  tin  leglalative  Intent 
cannot  be  given  ect  tbe  partlcnlar  law 
must  fait  In  other  words.  It  must  stand  aa 
enacted,  or  must  be  declared  void  as  a  whole. 
Wynehamer  v.  People,  IS  N.  T.  878.  Again, 
the  court  had  under  cwislderatlon  section  081 
of  the  CivU  Code,  which  imposed  a  tax  iq>on 
tbe  excess  of  premiums  collected  by  insurance 
companies  doing  business  in  this  state.  This 
section  also  contains  an  exemption  of  the 
personal  property  of  such  companlea.  It  waa 
held  that  tbe  exemption  clause  was  so  far  la- 
dependent  of  the  other  provisions  of  that  sec- 
tion that  it  could  be  eliminated  without  af- 
fecting the  rest  of  tbe  section  or  attending  its 
application.  From  this  point  of  view  the 
case  is  not  arolicable. 

It  ia  alao  aald  that  the  leglalatton  imd« 
consideration  waa  enacted  under  a  mandatory 
constitutional  provision  pnAlbitlng  comblnft- 
tions  In  Hie  form  of  trusts  In  this  states 
whereas  In  Illinois  there  was  no  such  pro- 
vision •  and  for  this  reaam  tiie  casea  oi  Coo- 
noUy  and  Des  T.  Union  Sewer  Pipe  Oa«  anpra. 
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are  distingiilsbable  from  the  case  at  bar. 
This  argument  proceeds  upon  the  assumption 
that  the  Legislature  intraded  to  enact  a  con- 
stitutional law,  but,  having  failed  to  do  so, 
this  court  mar  give  effect  to  this  Intention  by 
holding  section  325  rold  and  allowing  321  to 
stand.  Tbls  Is  but  another  way  of  putting 
the  question  which  we  have  already  consider- 
ed and  decided. 

The  intention  of  any  legislation  must  be 
Inferred  in  the  first  place  from  tbe  plain 
meaning  of  the  words  used.  If  this  Intention 
can  be  BO  arrived  at,  the  courts  may  not  go 
farther  and  apply  other  means  of  interpreta- 
tion. It  la  only  where  there  Is  a  doubt  as  to 
the  intention  that  other  rules  may  be  applied. 
This  statute  Is  clear  and  certain  as  to  its  in- 
tention, and  that  Intention,  as  expressed,  Is  to 
except  from  the  operation  of  section  321 
persons  engaged  in  agricultare  and  horti- 
culture. We  can  see  no  sound  distinction  be- 
tween  a  case  where  Congress  has  gone  beyond 
the  limit  of  power  conferred  upon  it  by  the 
Constitution  of  the  United  States,  as  was  tbe 
case  in  United  States  v.  Reese  ct  al.,  and  a 
case  like  the  present,  where  the  Legislature 
has  stopped  short  of  the  plain  mandate  of  tbe 
state  Constitution,  and  made  exceptions 
which  are  unauthorized;  nor  between  a  case 
where  the  Legislature  is  undertaking  to  give 
effect  to  the  mandate  of  a  Constitution  and 
within  limitations  prescribed  thereby,  and  a 
case  where  tbe  Legislature  acts  without  con- 
stitutional restriction  in  an  endeavor  to  give 
effect  to  tbe  will  of  the  people.  The  result  is 
that  sections  321  and  325  are  so  dependent 
upon  each  other  that  both  must  fail.  Noth- 
ing said  herein,  however,  must  be  construed 
as  affecting  the  constitutionality  of  the  other 
provisions  of  the  chapter  of  the  Code  of 
which  these  sections  are  a  part 

The  judgment  of  the  district  court  la  cor- 
rect, and  Is  affirmed. 

Affirmed.  , 

MILBUBN  and  HOLLOW  AT,  33.,  concur. 


UNION  BANK  &  THUST  CO.  t.  KNOBB. 
(Supreme  Court  of  Montana.  Nov.  1005.) 

Appeai^I'indings— Cqsclusivenkss. 

Wliere  it  appeared,  in  a  suit  for  an  ac- 
rounting,  that  the  parties  were  ignorant,  and 
invpsted  their  ioint  funds  in  a  common  business, 
without  any  definite  plan,  for  over  20  years, 
and  no  accounting  was  made  or  demanded  for 
mnny  years,  and  no  settlement  at  ail  was  hnd. 
and  the  evidence  in  the  case  was  vague  and 
contradictory,  the  estimate  of  the  lower  court 
as  to  the  amount  due  from  one  partv  to  tbe 
othpr  would  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  H  3983-3989.] 

Appeal  from  Diatrlct  Court,  Lewis  and 
Clarke  County;  J.  M.  Clements,  Jndga 

Action  by  Henry  Knobb  (Union  Bank  and 
Trust  Company,  executor,  etc.,  substituted) 
against  Ell  KnoUk  From  the  Judgment  ren* 


dered,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

H.  J.  Bnrlelgb  and  M.  S.  Onnn,  for  appel- 
lant  a  B.  Nolan,  for  respondoit 

MILBURN,  J.  The  plaintiff  In  the  court 
below,  Henry  Knobb,  sued  the  defendant, 
praying  that  an  alleged  partnership  between 
the  parties  be  dissolved,  that  a  receiver  be 
appointed,  and  that  an  accounting  be  taken 
of  tbe  partnership  dealings  and  tbe  prop- 
erty divided.  He  alleged  that  from  1878  up 
to  the  time  of  tbe  commencement  of  the  ac- 
tion. In  1901,  he  and  the  defendant,  bis 
brother,  had  an  agreement  whereby  each 
should  contribute  money  to  a  general  fund, 
and  engage  In  the  buslnesB  of  loaning  and  In- 
vesting It,  each  to  share  eqnally  in  tbe  profits 
and  lessee  of  the  business;  that  each  did 
contribute,  and  that  tbe  defendant  baa  from 
time  to  time  applied  to  his  own  use  large 
sums  of  tbe  partnership  money,  how  much, 
plaintiff  was  unable  to  state,  but  tbat  it 
amounted  to  many  thousands  of  dollars,  and 
largely  in  excess  of  the  proportion  to  which 
defendant  was  entitled;  that  def«idant  had 
the  exclnslTe  management  and  control  of  the 
business,  and  kept  the  accotmts,  and  fre- 
quently refused  to  make  or  render  any  ac- 
counting; and  that  he  has  continued  to  col- 
lect money  belonging  to  the  partnership,  and 
still  refuses  to  make  any  report.  Defendant 
denied  the  allegations  of  the  complaint,  so 
far  as  they  tend  to  charge  him  with  any 
sum  due  the  plaintiff,  but,  on  the  other  band, 
averred  that  the  plaintiff  would  be  Justly 
indebted  to  him,  d^endant,  In  the  sum  of 
$5,000,  if  It  were  not  for  a  settlement  to 
which  he  had  consented  theretofore.  He  also 
demanded  tbat  an  accounting  be  taken,  and 
that  he  have  judgment  against  plaintiff  for 
such  sum  as  might  be  found  doe  him.  There 
are  other  allegations  in  tbe  pleadings,  but  it 
Is  not  necessary  to  state  them.  The  case 
was  tried  and  aubmltted  upon  the  theory  that 
there  was  In  fact  a  partnership,  and  the 
court  BO  beld.  The  court  further  found  that 
the  parties  were  equal  partners,  and  that 
there  was  nothing  due  to  either  from  the 
other;  that  the  partnership  property  all  con- 
sisted of  real  estate.  In  which  each  bad  an 
equal  Interest,  and  decreed  that  the  partner- 
ship be  dissolved.  It  also  found  that  the 
property  of  tbe  partnership  had  already  been 
divided  between  the  parties,  and  that  there 
was  nothing  further  to  be  done  In  the  premi- 
ses. The  court  further  ordered  tbat  each 
party  pay  his  own  costs.  In  other  words,  the 
court  dissolved  tbe  partnership  and  left  tbe 
parties  as  it  found  tbem. 

Plaintiff,  Henry  Knobb,  died  after  tbe  com- 
mencement of  the  action,  and  his  executor 
api>eala  from  the  Judgment  and  an  order 
denying  lilm  a  new  trial,  claiming  that  there 
Is  a  large  sum  of  money  still  due  the  estate 
of  the  decedent  from  the  defendant.  It 
seems  tbat  for  a  period  of  about  23  years 
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the  two  brothers  had  business  together. 
Whether  it  wns  that  of  a  partnership  In  law 
It  is  not  necessary  for  lis  to  inquire,  as  the 
plaintiff  declared  that  it  was,  and  the  court 
so  found,  and  defendant  is  not  complaining 
on  appeal. 

Numerous  alleged  errors  of  the  court  are 
speclfled  by  the  apiiellant,  plaintiff,  and  they 
are  referred  to  at  length  in  the  discussion. 
The  principal  argument  is  directed  to  the 
alleged  Insufficiency  of  the  evidence  to  sus- 
tain the  flndingg  of  the  court.  As  aptly  said 
In  respondent's  brief,  we  think,  if  we  were 
inclined  to  disturb  the  findings  and  moke 
others,  we  could  not  do  so  on  the  evidence 
submitted,  first,  because  we  cannot  say  that 
the  preponderance  is  against  the  findings  or 
any  one  of  them,  and,  further,  because  the 
evidence,  especially  on  the  part  of  the  plain- 
tiff, is  so  vague,  indefinite,  unreliable,  con- 
tradictory, and  evasive  that  it  would  be  Im- 
possible for  us  to  arrive  at  any  Intelligent 
conclusion  as  to  how  much  money  the  plain- 
tiff put  Into  the  business;  and  we  wonder 
that  the  district  court  was  able  to  arrive  at 
any  conclusion.  When  two  ignorant  men  get 
together  and  Invent  their  joint  funds  during 
a  period  of  over  20  years,  without  any  defi- 
nite plan  or  arrangement,  as  in  the  case  be- 
fore ue,  and  without  any  accounting  made 
or  demanded  on  either  aide  for  many  years, 
and  with  never  a  settlement,  a  court,  if  it  do 
anything  uijon  such  a  poor  showing,  cannot 
do  any  more  than  make  a  reasonably  fair  esti- 
mate; and  this  should  not  be  disturbed  on 
appeal,  since  it  is  impossible,  as  we  have 
said,  to  say  that  there  Is  a  preponderance 
against  the  findings  or  any  of  them.  The  de- 
fendant seems  to  have  been  as  fair  as  plain- 
tiff in  his  evidence,  and  each  testified  as  to 
many  items;  but  neither  of  them,  except  in 
rare  Instances,  was  able  to  make  any  definite 
statement  whatever  as  to  how  much  money 
either  one  put  in  or  what  was  done  with  It. 

Counsel  for  api)ellant,  in  endeavoring  to 
show  that  the  court  erred,  submits  "a  number 
of  calculations  as  they  would  suggest  them- 
selves to  the  investigator  from  different 
points  of  view."  One  of  counsel's  calcula- 
tions, he  says,  leads  to  the  conclusion  that 
there  was  due  to  Henry  Knobb,  the  plaintiff, 
the  sum  of  $4,813.43  more  than  Is  Invested 
In  real  estate.  Another  view  is  that  there  is 
thus  due  Henry  ¥6,705.69,  and  a  third  sug- 
gestion Is  that  the  evidence  shows  the  sum 
of  $6,334.19  still  due  to  the  aforesaid  Henry. 
These  three  different  results  largely  come 
from  computations  based  upon  guesses  and 
confiictlng  testimony  of  Henry  as  to  how 
much  and  how  often  he  put  money  into  the 
hands  of  his  brother.  It  thus  seems  to  have 
been  impossible  for  counsel  for  appellant  to 
definitely  state  the  amount. 

The  Judgment  and  order  denjing  a  new 
trial  are  afiirmed. 

Affirmed. 

BRANTLT,  G.  J.,  and  HOLLOWAY.  J„ 
ooncur. 


ROBERT   V.   POLICE   COURT   OP  CITY 
AND  COCNTY  OF  SAN  FRANCISCO 
et  al.  (S.  F.  4,224.) 
(Supreme  Court  of  California.   Oct.  12,  1905.) 

1.  CsruiNAL  IjAW — Police  Couets — Jueisdic- 

TION  —  MiSOEUBANOBa  —  CDNanTUTIOnAL 

Law. 

Sao  Francisco  Freeholder's  Charter,  $  2. 
relating  to  the  jurisdiction  of  the  city's  police 
court  under  |)ower  given  by  Const,  art.  11,  I  f>\~z, 
provides  that  such  court  shall  have  exclusive 
jurisdicttoD  of  prosecutions  for  the  violation 
of  ordinances  aod  "concurrent  jurisdiction  with 
the  superior  court"  of  all  other  misdemeanors 
committed  within  the  city  and  county.  Held, 
that  since,  under  Const  art.  6,  I  5,  conferring 
on  the  superior  court  jurisdiction  of  misdemean- 
ors "not  otherwise  provided  for"  there  could  be 
no  concurrent  jorifidiction  of  misdemeanors  be- 
tween Che  police  and  sup^lor  courts,  the  charter 
provisioD  was  unconstitutional  and  void. 

2.  Statutes — Partial  Invaliditt. 

The  words  "concurrent  with  the  superior 
court,"  contained  in  the  San  Francisco  Free- 
holders' Charter,  $  2,  providing  that  the  city 
police  court  shall  have  concurrent  jurisdiction 
with  the  superior  court  of  all  misdemeanors 
committed  in  the  city  and  county,  rendering 
such  section  invalid,  could  not  be  rejected  as 
surplusage,  and  the  remainder  of  the  section  up- 
held, and  construed  to  give  such  police  court 
exclusive  jurisdiction  of  misdemeanors. 

In  Bank.  Petition  by  Dent  H.  Robert  for 
writ  of  prohibition  against  the  police  court 
of  the  city  and  county  of  San  Francisco  and 
A.  J.  Fritz,  one  of  the  Judges  thereof.  Writ 
granted. 

Garrett  W.  McEuerney,  for  petitioner. 
Frank  II.  Gould,  for  respondents. 

LORIGAN,  J.  This  is  a  proceeding  In  pro- 
hibition, to  restrain  the  respondents  from  pro- 
ceeding to  try  the  petitioner  In  the  police 
court  of  the  city  and  county  of  San  Francisco 
before  a  jury,  uiion  a  charge  of  criminal 
libel;  the  question  inrolved  being  whetlio:, 
under  the  freeholders'  charter  of  said  city  and 
county,  the  police  court  thereof  has  Juris- 
diction to  try  (not  to  bold  a  preliminary  ex- 
amination In)  a  prosecution  for  anch  an  of- 
f^se. 

It  is  Insisted  by  the  petitioner  that  the 
police  court  has  been  Invested  with  no  anch 
Jurisdiction,  and  that  a  trial  for  the  offense 
with  which  he  Is  charged  can  only  be  bad 
before  tbe  supoior  court  There  can  be  no 
question  but  that  under  section  5  of  article  6 
of  tbe  Constitutltm,  conferring  Jurisdiction 
upon  the  superior  court  In  all  cases  of  felony 
"and  cases  of  misdemeanor  not  othorwlae  pro- 
vided for,"  the  trial  of  misdemeanors,  of  the 
class  to  which  tbe  offense  of  libel  belonga,  baa 
up  to  tbe  present  time  been  bad  exclusively 
before  tbe  superior  court  under  such  consti- 
tutional provision.  Offenses  of  this  class  are 
popularly  known  as  "high  mlsdemeanOTs,"  so 
designated  because,  as  the  Legislature  bad 
made  no  provision  for  ttaelr  trial  by  any  in- 
ferior court,  they  are  required,  under  tbe  con- 
stitutional provision,  to  be  tried  in  tbe  su- 
perior court.  And  under  aucb  constitutional 
provision  tbey  must  atlU  be  exclusively  tried 
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there,  unless  their  prosecution  In  some  otber 
court  Is  otherwise  provided  for.  Green  v. 
Superior  Court,  78  Oal.  556,  21  Pac.  307,  541. 

Such  provision,  it  la  Insisted  by  respond- 
ents, has  now  been  made  and  exclusive  Juris- 
diction conferred  upon  the  police  court  of  the 
city  and  coiinty  of  -San  Francisco  to  try  all 
misdemeanors  of  which  the  superior  court 
theretofore  had  jurisdiction.  They  base  thla 
claim  uiion  the  provlBloiis  of  the  freeholders' 
charter  of  the  city  and  county  of  Ban  Fran- 
cisco, which  defines  the  Jurisdiction  of  the 
police  court  thereof,  under  power  conferred 
by  the  Constitution  which  It  Is  contended  au- 
thorized It  to  be  done.  Section  8^  of  article 
11  of  the  CoDstltutlou,  which  is  relied  on  as 
conferring  this  power,  In  as  far  as  Its  provi- 
sions are  presently  Involved,  declares  that: 
"It  shall  be  competent  in  all  charters  framed 
under  the  authority  glyea  by  section  8  of 
article  11  of  this  Constitution,  to  provide.  In 
addition  to  those  provisions  allowable  by  thla 
Constitution  and  by  the  laws  of  the  state,  as 
follows:  First,  for  the  Constitution,  r^iila- 
tlon,  governmoit  and  Jurisdiction  of  police 
courts   *   *  The  clause  In  the  freehold- 

ers' charter,  under  which  It  Is  claimed  Juris- 
diction was  conferred  upon  the  police  court 
under  the  conatltutlonal  provision,  la  as  toh 
lows:  Section  2.  The  police  court  of  the  dty 
and  county  of  Ban  Frandaoo  shall  have: 
First.  Exclusive  Jurisdiction  of  all  prosecu- 
tions for  the  violation  of  ordinances  of  the 
board  of  Bupervlsors.  Second.  Concurrent 
Jurisdiction  with  the  superior  conrt  of  all 
other  misdemeanors  and  of  the  examination 
of  all  felonies  committed  In  the  city  and  coun- 
ty.  Third.  Said  court  or  any  Judge  thereof 
shall  hare  the  same  powers  In  all  criminal 
actions,  cases,  examinattons  and  proceedings 
as  are  now  or  may  hereafter  be  conferred  by 
law  upon  Justices  of  the  peace."  The  only 
inrovlaion  of  section  2  which  can  be  insisted 
upon  as  CDnferrln?  Jurisdiction  upon  the  po- 
lice court  to  try  the  offense  with  which  petl- 
U<mer  is  charged  Is  the  second  snbdlvlslon 
tliereof.  which  purports  to  give  the  police 
court  "concurrent  JurlsdlcUon  with  the  sn- 
perlor  court  of  all  other  misdemeanors." 
This  Is  obTioue  from  a  consideration  of  the 
other  subdlTisiau  ct  the  section,  the  first 
«f  which  proTldea  for  Jurisdiction  In  cases 
of  municipal  misdemeanors,  and  the  third  tor 
flw  exwdse  of  the  same  Jurlsdlctltm  (under 
the  ample  designation  of  "powers")  as  1b  pos- 
sessed by  Justices  of  the  pence  bi  cases  of 
misdemeanors  under  the  general  law.  The 
only  other  misdemeanors,  with  Jurisdiction  to 
try  which  said  police  court  could  be  invested, 
would  be  "high  misdemeanors"  of  the  class  to 
which  criminal  libel  belongs.  Jurisdiction  to 
try  which  theretofore  rested  exclusively  In  the 
supK^or  court 

In  fact,  it  Is  contended  by  respondent  that 
tills  was  the  purpose  wraght  to  be  accomplish- 
ed by  the  seccmd  snbdlvislon,  and  the  only 
qnestion  necessary  to  consider  (though  others 
are  presented  by  counsel  for  petitioner)  Is^ 


4Id  it  have  that  effect?  It  Is  claimed  by  per 
tltioner  that  It  did  not ;  that  It  was  not  within 
the  power  of  the  freeholders  to  give  Jurifr 
diction  to  the  police  court  "concurrents  with 
the  superior  court  of  any  misdemeanor,  and 
that  the  attempt  to  do  so  is  unconstitutional. 
Under  the  constitutional  provision  (section  S 
of  article  6  It  Is  evident  that  the  Jurisdiction 
conferred  upon  the  superior  court  In  cases  of 
misdemeanors  is  exercised  by  It  exclusively 
or  not  at  all.  It  Is  a  provisional  Jurladictloa 
which,  however,  must  be  exercised  solely  by 
that  court  until  the  Legislature,  or  equally 
competent  authority,  has  provided  for  its  ex- 
ercise by  some  Inferior  court  When  proTi- 
sion  is  so  made  transferring  this  Jurisdiction 
to  some  othor  court,  the  superior  court  is 
ousted  of  its  Jurlsdictiott  ipso  facta  And  as  It 
must  posaees  original  Jurisdiction  In  the  ab- 
s«ice  of  any  transfer  of  Jurisdiction  to  an  In- 
ferior court,  and  loees  its  JurisdicUou  entirely 
by  the  traiufer*  it  is  clear  that  it  cannot  liave 
concurrent  Jurisdiction  with  any  other  court 
In  any  case  of  misdemeanor.  Green  t.  8iq>ei> 
lor  Court  supra.  Hence  It  necessarily  fol- 
lows that,  as  the  supwior  conrt  cannot  have 
concurrent  Jurisdiction  with  the  police  conrt  of 
the  dty  and  county  of  San  Francisco  In  any 
case  of  misdemeanor,  the  attempt  of  the  free- 
holders to  confo'  concurrent  Jurisdiction  Is 
one  to  which  1^^  effect  cannot  be  given. 

All  this  Is  conceded  by  the  respondents, 
but  the^  Insist  that  the  words  "concurrent 
•  •  •  with  the  Buporlor  court"  were  In- 
serted by  the  freeholders  under  either  mis- 
apprehension of  fact  or  misconception  of  law, 
and  should  be  treated  as  snrpiusage,  and  thf 
rest  of  the  section  construed  to  read  that  said 
police  court  shall  have  "Jurisdiction  of  all 
other  misdemeanors."  The  legal  effect  of 
this  construction  would  be  to  have  the  charter 
.declare  that  exclusive  Jurisdiction  over  casea 
of  ml8demean<»-s  is  conferred  npon  the  police 
courts.  Manifestly,  from  the  use  of  words  of 
plain,  legal  Import,  this  is  not  what  the  fram- 
ers  of  the  charter  said,  and  we  do  not  feel 
warranted,  under  any  rule  of  construction  ta 
which  our  attention  has  been  called*  in  saying 
that  they  intended  to  effect  a  purpose  which 
they  did  not  declare.  It  is  a  general  rule  of 
construction  that.  If  a  provision  be  unconsti- 
tutional, it  cannot  be  given  effect  In  part,  if 
the  result  of  giving  it  such  partial  effect 
would  be  to  accomplish  a  purpose  which  the 
lawmaking  power  never  Intended,  or  where 
the  legislative  Intent  Is  doubtfuL  Spralgue 
T.  Thompson,  118  U.  8.  9&,  ft  Sup.  Ct  988,  30 
L.  Ed.  115;  In  re  Wong  Bane,  108  Cal.  688. 
41  Pac.  693.  49  Am.  St  Bep.  138.  Applying 
this  rule  to  the  snbdlTislon  of  the  charter  in 
question,  it  cannot  be  said  that  there  is  an 
expreesicm  of  le^^atlTe  intent  that  enduslve 
Jurisdiction  should  be  Tested  in  tbe  police 
court  as  to  all  misdaneanors  of  which  the 
sup^lor  court  theretofore  bad  Jurlsdlctltm. 
On  tbe  contrary,  it  Is  erldent  ttiat  tbe  ttamen 
of  tbe  charter  did  not  Intend  to  ctuifer  It.  It 
was  optioBal  with  then  wlMtbw  they  iboold 
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cootet  KDj  jnriaOIctloii  at  all  opon  the  police 
Gonrt  ai  to  tbe  trial  ot  hlgb  mlBdemeanon. 
They  conclade<l,  faowerer,  to  do  so,  not  by 
InvestlnK  the  police  coart  In  terms  with  ex- 
clnslre  Jnfladlctlon  thereof,  but  concurrently, 
only,  with  tbe  superior  court.  It  was  Intend- 
ed, as  tar  as  the  provision  of  the  charter  dis- 
closes an  Intention,  to  leare  the  matter  of 
Jurisdiction,  as  between  these  two  tribunals, 
entirely  at  large— not  to  tafee  It  away  from 
the  enperlor  court,  but  to  permit  it  to  be 
exercised  by  either  court  It  Is  clear  that 
this  attmpt  to  confer  concurrent  Jurisdiction 
could  not  be  I^ally  accomplished.  They 
supposed  they  had  tbe  power  to  do  so,  and  It 
cannot  be  said  that  If  they  were  advised  they 
did  not  have  this  power  they  would  have 
disturbed  the  orl^al  jurisdiction  of  the 
superior  court  They  undoubtedly  acted  un- 
der a  misconception  of  law,  but  this  cannot 
affect  the  application  of  the  rule  of  conetruo- 
tion.  Such  misconception  Is  the  fruitful 
source  of  most  invalid  legislation.  The  rule 
of  construction,  however,  deals  only  with  the 
matter  of  I^slatlve  Intention  as  disclosed  by 
tbe  language  of  the  enactment  The  provi- 
sion of  the  charter  discloses  clearly  that  it 
was  the  intention  of  the  framers  thereof  to 
have  the  Jurisdiction  of  the  police  court  op* 
erate  concurrently  with  that  of  the  superior 
court  and,  as  it  cannot  operate  as  they  In- 
tended, under  the  rule  of  construction  we 
have  referred  to,  It  cannot  operate  at  all. 
To  hold  otherwise  would  be  to  force  upon 
the  charter  provision  an  extension  of  Juris- 
diction In  favor  of  tbe  police  court  beyond 
what  the  framers  thereof  clearly  and  express- 
ly intended,  and  beyond  what  it  can  be  said 
fhej  would  have  given  it  had  they  been  ad- 
vised that  It  was  impossible  to  confer  Juris- 
diction "concurrent  •  •  •  with  the  an- 
perior  court"  upon  It 

From  these  considerations  we  are  of  the 
opinion  ttiat  subdivision  2  of  section  2  of  the 
charter  is  invalid;  that  it  Is  Ineffectual  to 
confer  Jurisdiction  upon  the  police  court  of 
the  city  and  county  of  San  Francisco  to  try 
the  offense  with  which  the  petitioner  is  char- 
ged ;  that  original  Jurisdiction  remains  In  the 
superior  court ;  that  the  petitioner  Is  entitled 
to  the  writ  of  prohlbltloii  u  prayed  for*  and 
It  Is  M  ordered. 

We  concur:  SHAW,  J.;  ANOEIXOTTI, 
J.i  McTABLAND,  J.;  YAK  DTKE,  J. 

BEIATTT,  C  3.  (concurring).  I  concur  in 
the  Judgment  upon  tbe  ground  discussed  by 
Justice  LOIIIOAN,  and  upon  tbe  further  and 
to  my  mind  more  important  and  more  satis- 
factory ground  that  the  Jurisdiction  of  offen- 
ses defined  by  state  law  must  be  regulated 
by  general  state  law,  and  that  sncb  regula- 
tions cannot  be  altered  or  qualified  by  any 
provlslMi  of  a  freeholders'  diartor.  Tbe  trial 
And  pnnlshment  of  offenses  defined  by  the 
laws  of  tbe  state  Is  not  a  mnnlefpal  affair. 
JorisdictiMi  vt  Boeb  offenses  nay  be  confer- 


red upon  police  courts  by  act  of  the  l^islar 
tore,  but  cannot  be  confored  by  ^edal  free- 
holders* charter,  and  certainly  not  In  a  man- 
ner which  wUl  Impair  the  operatloa  of  ^leral 
lawBL 

I  ctrncDR  HUNSHAW,  X 


Itt  Cal.  5f 
PEWPLB  V.  EASTON.   (Or.  1,248.) 
(Supreme  Court  of  California.  Oct  7.  1905.) 

1.  HOMICIOB — MonVK — EVIOKNCE. 

Where,  In  a  prosecntioa  for  homicide  com- 
mitted in  a  honse  of  prostitution,  it  was  prwed 
without  objection  tiax  defendant  was  a  fi«- 
quenter  of  the  bouse,  was  an  associate  of  the 
woman  who  kq)t  It,  bad  been  ordered  ont  of 
town  because  of  a  disturbance  in  the  house,  and 
had  killed  deceased  for  no  other  rational  motive 
than  jealousy  of  his  attention  to  the  keeper, 
a  questioa  asked  of  the  woman  as  to  bow  many 
times  during  the  past  year  defendant  had  baea 
at  her  house  was  properlj  allowed,  as  bearing 
on  defendant's  motive^  tiion^  the  answer  In- 
directly reflected  on  defendant's  chastityi  vUck 
was  not  in  isane. 

[Ed.  Note.— For  cases  In  point  see  voL  % 
Cent  Dig.  Bomidde,  H  320.  823,  S2a] 

2.  Gbimiitax,  liAw  —  Bvidbncx  —  Motion  to 
Stbikk, 

Where  a  witness  had  testified  without  ob- 
jection that  he  thought  defendant  was  capable 
of  distinguishing  right  from  wrong,  and  gave  his 
reasons  therefor,  which  still  remained  in  evi- 
dence,  it  was  not  error  for  tbe  court  to  refuse 
to  strike  tiis  affirmative  answer  to  a  subsequent 

SuestloQ  as  to  whether.  In  tbe  witness'  opinion, 
efendant  at  the  time  of  the  trial  was  able  to 
distinguish  right  and  wrong,  wlil<^  was  objected 
to  as  not  croas-eTaminatioii. 

3.  Saicx — FuoHT  or  Aocussd — IifSTaucrnoira. 

An  instruction,  in  a  prosecution  tor  homi- 
cide, that  the  flight  of  tbe  person  suspected  of  a 
crime  is  a  circumstance  to  be  weighed  by  the 
jury  as  tending  in  some  degree  to  prove  a  ctw 
Bcioosness  of  guilt,  and  is  oititled  to  more  or 
less  weight  according  to  the  circumstances  of  On 
rarticnlar  case,  was  not  erroneous,  because  the 
defense  was  Insanity,  and  because  there  was 
evidence  that  defen<^nt  stated  he  would  have 
surrendered  tiimself  before  he  did,  except  foe  his 
fear  of  mob  violence;  the  question  whether  he 
was  insane,  and  whether  he  did  in  fact,  flea 
because  of  his  fear  of  a  mob,  being  for  the  Jory, 
[Ed.  Note. — For  cases  in  point,  see  voL  14^ 
Cent  Dig.  Criminal  Law,  U  17d3.  1S57.1 

In  Baidc.  Aivnl  fftnn  Boperlor  Goor^  So* 
lano  Comity;  A.  J.  BvdElea,  Jodgew 
Oeorge  Easton  was  convicted  of  mnrder. 

and  he  appeals.  Affirmed. 

Paul  C  Harlan  and  L.  T.  Hatfield,  for  ap- 
pellant U.  8.  Webb,  Atty.  Gen.,  for  the  Peo- 
ple. 

HENSHAW,  J.  The  defendant  was  to- 
fosnied  against  for  the  murder  of  one  Charles 
J.  ITorigan,  was  fonnd  guilty  of  murder  In 
the  first  degree,  and  sentenced  to  be  banged. 
From  the  Judgment  against  blm,  and  from 
the  order  denying  his  motion  for  a  new  trial, 
be  appeals. 

1.  It  Is  urged  that  the  court,  over  defend- 
ant's objection,  erroneously  admitted  testi- 
mony as  to  tbe  number  of  tiroes  within  the 
year  preceding  tbe  trial  tliat  tbe  defendant 
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bad  been  at  tii«  bouse  of  one  Mra.  Quick, 
who  was  tbe  keeper  of  a  honse  of  prostitu- 
tion In  the  town  of  Dixon,  Solano  county, 
and  In  whose  house  tbe  murder  took  place. 
The  facts  of  tbe  homicide  were  that  defend- 
ant, who  had  beoi  a  not  Infrequent  vlaitor  at 
the  bouse  of  Mra  Quick,  and  upon  mams  oc- 
casions bad  slept  there,  was  Jealous  of  tbe 
woman  and  of  her  male  assodates,  Horlgan 
amongst  tbe  number.  On  the  cTentng  of  No- 
vember 2d  be  came  to  Mrs.  Quick's  bouse 
about  8  o'clock.  Horlgan  was  eating  suppOT 
with  Mrs.  Quldc  in  tbe  kitchen.  Tbe  defend- 
ant sat  down  In  the  kitchen  In  sullen  silence 
during  the  time  Mrs.  Qnl<^,  Horlgan,  and 
another  woman  were  there.  He  asked  Mrs. 
Quick  for  a  razor.  Mrs.  Quick  and  Horlgan 
went  from  the  kitchen  to  another  room. 
Horlgan  sat  down,  and  Mrs.  Quick  was  en- 
gaged In  trimming  the  light  of  a  lamp  when 
defendant  slipped  from  the  kitchen  Into  tbe 
middle  room,  drew  Horlgau's  bead  back,  and 
cut  bis  throat  with  tbe  razor.  Defendant 
then  fled  from  the  scene,  but  surrendered 
himself  to  the  authorities  the  next  day. 
Horlgan  died  from  his  wound.  These  facts 
were  shown  in  OTldence  without  objection. 
It  was  further  shown  that,  for  another  diffi- 
culty occurring  In  the  same  bouse  of  prostitu- 
tion, Easton  liad  been  brought  before  the 
local  magistrate  and  ordered  to  leave  town, 
and  did  bo.  In  like  manner  it  was  shown  by 
the  testimony  of  a  barkeeper  in  tbe  saloon 
opposite  tbe  place  of  the  homicide  that  upon 
the  Monday  previous,  speaking  of  the  de- 
ceased, Horlgan.  and  of  other  men,  the  de- 
fendant bad  said:  "But  she  [Mrs.  Quick] 
seems  to  think  more  of  tbem  than  of  me.  Z 
don't  care  a  damn.  I'll  get  even."  And  Mrs. 
Quick's  testimony  is  that,  after  cutting  Hori- 
gan's  throat,  he  turned  to  her  and  said: 
"Now  I'll  give  you  some  of  this.  You  are 
turning  me  down ;  and  now  I'll  fix  you.** 
Much  evidence  of  defendant's  visits  to  the 
bouse  had  been  admitted  without  objection. 
Finally  an  objection  of  defendant  was  ad- 
dressed to  tbe  question:  "How  many  times, 
during  the  last  year,  was  the  defendant  at 
your  bouse?"  Defendant's  objection  to  tbe 
question  is  based  upon  the  ground  that  the 
answer  aCtects  and  reflects  upon  bis  diastity, 
and  that,  as  that  was  not  an  issue  In  tbe  case, 
tbe  ruling  admitting  tbe  qnestlon  was  ei^ 
roneous  and  prejudicial.  Considering  tbe 
facts  that  have  been  narrated  above,  it  would 
seem  that  tbe  answer  to  the  question  could 
not  have  beoi  prejudicial  to  the  defendant 
As  it  was  proved  without  objection  that  be 
was  a. frequenter  of  the  house,  an  associate 
of  tbe  woman,  had  been  ordered  out  of  town 
because  of  a  disturbance  in  her  honse,  and 
killed  Horlgan,  moved  by  no  other  rational 
motive  than  that  of  Jealousy,  no  special  in- 
Jury  could  hare  been  done  under  such  cir- 
cumstances by  this  evidence.  Moreover,  the 
question  was  proper  In  itself  on  tbe  subject 
Df  motive.  Aa  the  effort  |f  tbe  prosecution 
was  directed  to  sbowlvf  llat  tbe  defendant 


murdered  the  deceased  after  prevtona  threats 
because  be  bad  been  the  associate  of  this 
prostitute  and  was  Jealous  of  her  favors  to 
other  men,  as  showli^  the  nature  and. 
freqaency  of  their  intercourse^  the  questioa 
was  permissible  for  Its  bearing  upon  motive, 
regardless  of  the  fact  that  tbe  answer  inci- 
dentally and  indirectly  touched  upon  the 
cliastity  of  the  defendant 

2.  The  defense  was  Insanl^.  A  wltnesa 
was  asked  If  be  though  tbe  defendant  then, 
as  be  sat  in  the  courtroom,  was  able  to  dis- 
tinguish right  from  wrong  in  a  particular 
act  and  answered:  **I  don't  know  that,  as 
be  sits  here  in  the  courtroom  now,  be  Is  able 
to  distinguish  right  from  wrong  as  to  a  par- 
ticular act  I  should  think  he  Is.  The 
chances  are  that  he  has  not  had  any  of  the 
drug."  "Q.  Do  you  think,  or  is  It  your  opin- 
ion, that  the  defendant  at  the  prc&ent  time, 
is  able  to  distinguish  between  right  and 
wrong?  (Objected  to  as  not  cross-examina- 
tion.) Witness.  I  think  he  would  now."  It 
was  not  error  for  the  court  to  refuse  to  strike 
out  this  last  answer.  The  witness*  whole 
testimony  Ib  to  be  taken  together,  and  Im- 
mediately before  this  last  answer  be  testified, 
without  objection,  that  he  thought  the  de- 
fendant was  capable  of  distinguishing  right 
from  wrong,  and  gave  bis  reasons  therefor. 
Those  reasons  still  remained  in  evidence  and 
were  as  applicable  to  the  answer  last  given 
upon  the  subject  as  to  the  first 

3.  Defendant  complains  because  the  court 
gave  an  Instruction  as  follows:  "The  flight 
of  a  i>er8on  suspected  of  a  crime  Is  a  clrcxun- 
stance  to  be  weighed  by  the  Jury  as  tending 
in  some  degree  to  prove  a  consciousness  of 
guilt  and  Is  entitled  to  more  or  less  weight 
according  to  tbe  circumstances  of  the  par- 
ticular case."  No  attack  Is  made  upon  the 
soundness  of  this  instruction  as  a  proposi- 
tion of  law,  but  it  is  said  that  under  the  facts 
of  this  case,  where  the  defense  was  Insanity, 
the  giving  of  it  was  prejudicial  to  the  defend- 
ant Herein  it  la  argned  that  If  one  is  in- 
sane when  he  commits  a  violent  and  unlawfnl 
act  upon  another,  bis  immediate  flight  cannot 
affect  tlie  question  of  bis  legal  responsibility. 
This  Is  quite  true;  but  it  was  for  tbe  jury  to 
say  whether  or  not  tbe  defendant  was  insane, 
and,  if  they  so  found  him,  his  flight  was.  of 
course,  meaningless.  If  be  was  not  Insane, 
then  bia  flight  bad  the  idgnlflcance  which  ttie 
law  attaches  to  it  Appellants  objection  to 
tbe  Instruction  seems  to  arise  from  the  mis- 
taken notion  tliat  the  court  was  bound,  in  giv- 
ing the  Instruction,  to  adopt  the  theory  that 
tlie  defendant  wai^  in  fact  insane,  wheRas, 
of  course,  that  was  essentially  and  excin^ve- 
)y  a  proposition  for  determination  by  tbe 
Jury.  The  second  objection  raised  to  tbe  tn- 
BtmctioD  is  that  the  testimony  of  tbe  witness 
Elbe  to  whom  the  defendant  surrendered  tbe 
next  momInK,  shows  that  tbe  defendant 
feared  mob  vifdenoe,  and  therefore  fled.  Tbe 
teMimony  of  BOw  it  that  ttie  defisndant 
whom  hs  did  not  know,  came  to  Um  tbe  next 
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mornlDS,  and  told  Iilm  that  he  had  had  a  row 
In  Dixon  and  thooght  he  had  killed  a  man,  but 
was  not  Bore;  that  he  thought  he  had  hilled 
hbn;  that  he  used  a  rasor;  that  be  wanted 
to  snrrender,  "and  he  said  he  would  hare 
surrendered  fliat  night  had  he  not  been 
afraid  of  the  mob."  Of  course,  flight  from  a 
mob  raises  no  presumption  of  guilt  (State  t. 
Baker  [Mo.  Sup.]  19  S.  W.  224,  33  Am.  St 
Rep.  414).  But  the  fallacy  of  appellant's 
argument  upon  this  point  In  regard  to  the  in- 
struction Is  Identical  with  that  In  the  proposi- 
tion last  discussed.  He  In  effect  asks  the 
court  to  accept  as  true  the  self-serrlng  state- 
ment which  he  made  the  next  day  to  Elbe. 
In  fact  there  was  no  mob,  and  It  was  finr  the 
Jury  and  not  for  the  court  to  say  what  migbt 
have  influenced  his  flight  Moreover,  the  de- 
fendant who  was  a  wltnesa  In  his  own  be- 
half, nowhere  declares  that  he  fled  for  tear  of 
a  mob.  His  teatlnKiny  IB :  "I  don't  remem- 
ber a  thing  about  the  killing— not  until  after- 
wards: I  ran  away.  After  It  was  done,  the 
exdt»nent  and  ererythh^,  of  course,  I  real- 
ized that  I  had  done  something,  probably 
made  trouble  for  me.  *  *  *  liy  mind 
was  clear  enough  that  nlfeht  after  this  oc- 
curred to  know  that  a  wnmg  bad  been  done, 
and  a  wrong  which  might  result  in  my  Injury. 
I  guess  an  hour  or  an  boor  and  a  half  or  two 
hours  afterwards  that  realization  came  to  me. 
I  was  crazy,  I  guess.  Any  man  wonld  be  lia- 
ble to  go  out  of  a  house  when  be  was  crazy 
and  wild.  I  suppose  that  Is  the  reason  I  ran 
out  of  the  house  and  ran  away*  and  hid  away 
— crazy  from  dope.  I  was  under  the  in- 
fluence of  dope.**  Here,  again,  under  all  the 
testimony.  It  was  for  the  jury  to  say  whether 
the  defendant  was  suffering  frtnn  temporary 
insanity  and  unconscious  of  what  he  was 
doing,  as  he  testifies,  or  having  committed  a 
cold-blooded  and  bestial  crime,  with  con- 
8ciousn«n  of  his  guilt  he  fled  from  the  scene 
of  it  In  no  event  does  It  appear  that  he  was 
fleeing  from  the  vengeance  of  a  mob. 

These  are  all  the  propositions  advanced  for 
a  reversal  of  the  judgment  and  order,  and  as 
It  appears  that  no  one  of  them  is  tenable  and 
that  in  no  reject  in  his  trial  was  any  sub- 
stantial right  of  the  defendant  Impaired,  it  Is 
ordered  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

We  concur:  BBATTT,  O.  J.;  McFAR- 
LAND,  J.;  LOBIOAN,  J.;  8HAW»  J.;  AN- 
OBLLOTTI,  J.;  VAN  DTKB,  J. 


1«  CaL  O 

In  re  McDERMOTTS  ESTATE. 
(S.  F.  4,273.) 
(Supreme  Court  of  California.   Oct  6,  1905.) 

1.  WiLiJi— Execution— SuiTJCiBNOT  or  Bvi- 

DBNCE. 

In  a  proceediDff  for  the  probate  of  an  al- 
leged last  will,  e^dence  held  insuflSclent  to 
require  reversal  of  a  findio;  that  the  allied 
will  was  not  executed  by  deceased. 

2,  Bahb— Obdbb  or  Paoor. 

In  a  contested  proceeding  to  probate  a  will, 


It  was  not  error  for  the  coart  to  require  prt>- 
poneDt  to  Introduce  her  preliminary  piool  be* 
lore  proceeding  with  the  contest 

[Ed.  Note. — For  cases  in  point,  see  voL  49, 
Cent  Dig.  Wais.  S  763.1 

Department  2.  Appeal  from  Superior 
Court,  San  Mateo  County;  Oeorge  H.  Bu<^ 
Judge. 

Application  for  i»nbate  of  the  alleged  last 
wUl  of  Bridget  McDermott;  deceased.  From 
a  Judgment  denying  probate,  and  from  an 
order  denying  petitioner's  motion  for  a  new 
trial,  she  appeals.  Affirmed. 

William  H.  Chapman,  for  appellant  John 
J.  Barrett  L-  Seldenberg,  George  M.  Davla^ 
and  Morrison  &  Cope,  for  respondents. 

MeFARLAND,  J.  Bridget  McDermott 
died  on  the  30th  day  of  December,  1902,  in 
San  Mateo,  San  Mateo  county,  Cal.  Her 
heirs  at  law  were  brothers,  sisters,  nephews, 
and  nieces.  Search  for  a  will  was  made 
for  a  couple  of  months  after  her  death,  and, 
none  having  been  found,  her  brother,  James 
Haguire,  was  In  March,  1903,  appointed  ad- 
ministrator of  her  estate  and  qualified  as 
such.  Afterwards,  on  March  28,  1903,  her 
niece,  Mary  Anne  Bums,  presented  to  the 
court  and  asked  to  have  probated  what  pur- 
ported to  he  a  win  of  the  deceased  dated 
November  24,  1902,  to  which  were  attached 
the  names  of  C.  Mlchener  and  James  Ker- 
wln  as  subscribing  witnessea  Contests  were 
filed  by  a  number  of  heirs  at  law  uimn 
several  statutory  grounds,  but  the  only  one 
to  which  evidence  was  Introduced  was  that 
the  Instrument  offered  for  probate  had  not 
been  executed  by  the  deceased,  and  was  not 
her  will.  A  Jury  was  waived,  and  the  court 
found  that  the  deceased  did  not  execute  the 
said  instrument  finding  that  the  Instrument 
"was  not  subscribed  by  the  said  Bridget 
McDermott  herself,  nor  was  her  name  sub- 
scribed by  any  person  in  her  presence  or 
by  her  direction;  that  no  subscription  of 
said  Instrument  was  made  by  said  Bridget 
McDermott  or  by  her  direction  In  the 
IH%sence  of  C.  Mlchener  and  James  Kerwin, 
or  eltber  of  them,  or  in  the  presence  of  any 
other  person;  nor  did  said  Bridget  McDer- 
mott adcnowledge  to  said  C.  Mlchener  and 
James  Kerwin,  or  either  of  tbem,  or  to  any 
other  person  or  persons,  that  the  alleged  sub- 
scription by  her  thereto  had  been  made  by  her 
authority:  that  said  Bridget  McDermott  de- 
ceased, did  not  on  the  24th  day  of  November, 
1902,  or  at  any  other  time,  acknowledge  or 
declare  to  C.  Mlchener  and  James  Kerwin, 
or  to  either  of  them,  or  to  any  other  'person 
or  persons  whatever,  that  said  instrument 
was  her  last  will  and  testament  or  her  will"; 
and  pursuant  to  this  finding  the  court  render- 
ed judgment  denying  the  probate  of  this  al- 
leged will.  From  this  judgment  and  from 
an  order  denying  a  motion  for  a  new  trial, 
Mary  Anne  Bums  appeals. 

The  main  question  In  the  case  Is  a  ques- 
tl<Hi  of  fact;  and  the  propositions  attempted 
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to  be  maintained  by  appellant  are  that  the 
evidence  does  not  present  any  fair  and  rea- 
sonable grounds  upon  which  the  finding  of 
the  trial  court  that  the  alleged  will  was  not 
executed  by  deceased  can  rest  that  It  Is 
practically  onesided  to  the  point  that  she 
did  execute  the  asserted  will,  and  that  upon 
this  Issue  It  Is  without  any  substantial  con- 
flict We  do  not  think  that  these  propositions 
are  maintainable.  The  position  of  appellant 
seems  to  be  that  because  the  two  subscrib- 
ing witnesses  testify  that  the  will  was  ex- 
ecuted, therefore,  the  execution  should  have 
been  taken  as  proved,  unless  there  was  testi- 
mony directly  and  expressly  contradicting  the 
testimony  of  said  wltn^es;  but  of  course, 
a  trial  judge  Is  not  bound  to  accept  any 
particular  testimony  as  true.  It  Is  his 
province  to  pass  upon  the  credibility  of 
witnesses,  and.  If  all  the  evidence,  circum- 
stances, facts,  and  probabilities  In  the  case 
convince  him  that  certain  testimony  is  not 
credible,  It  Is  bis  duty  to  disregard  It  There 
was  a  great  deal  of  evidence  taken,  and  we 
shall  not  undertake  here  to  notice  any  con- 
siderable part  of  It  We  shall  refer  only  to 
a  few  of  the  main  features  of  the  case. 

Bridget  McDermott  had  lived  continuous- 
ly in  San  Mateo  for  a  quarter  of  a  century 
immediately  preceding  her  death.  She  bad 
property  amounting  in  value  to  about  $100,- 
000,  consisting  of  notes,  mortgages,  money, 
real  estate,  etc  She  executed  written  In- 
struments in  the  course  of  her  business, 
which  she  always  signed  with  her  mark, 
a  cross.  In  her  Important  busloess  af- 
fairs she  usually  consulted  a  friend  living 
at  San  Mateo  named  D.  O.  Brown.  The  evi- 
dence tending  to  show  the  execution  of  the 
will  Is  substantially  this:  The  eubscrlblng 
witness  Kerwin  testified  that  on  the  day 
of  the  date  of  the  alleged  will,  which  was 
November  24,  1002,  he  accidentally  met  the 
deceased  In  San  Francisco.  He  thought  the 
meeting  was  on  Market  street  and  near  the 
Chronicle  Building,  but  was  not  sure  about 
it  He  said  that  the  deceased  approached 
him  and  asked  him  If  be  could  recommend  an 
honest  lawyer  who  would  draw  some  papers 
for  her.  He  did  not  say  that  she  recognized 
blm  as  an  acquaintance,  but  said  that  he  had 
seen  her  two  or  three  times,  although  he  bad 
no  Intimate  acquaintance  with  her.  He  said 
that  he  took  her  to  the  office  of  G.  Micbener, 
a  lawyer,  and  Introduced  her  as  Bridget 
McDermott  Mlchener  testified  that  Kerwin 
came  to  his  office  with  a  woman  whom  he 
Introduced  as  Bridget  McDermott  and  said 
that  sbe  wanted  blm  to  draw  a  paper  for 
her;  that  she  told  blm  her  name  and  said  that 
she  wanted  him  to  draw  her  will,  and  that 
sbe  wanted  to  leave  55,000  to  one  Fannon, 
and  all  the  residue  of  her  property  to  Mary 
Anne  Bums  the  present  appellant  He 
said  that  she  wanted  the  will  executed  Im- 
mediately, and  he  thereupon  prepared  It 
She  requested  him  to  subscribe  her  name  to 
the  win.  which  he  did.  He  testified  that  he 


showed  her  where  to  make  her  mark,  and 
that  she  made  the  mark  as  directed,  so  that 
the  whole  signature  was  Bridget  X  Me- 
Dermott  He  repeated  in  bis  testimony 
several  times  that  she  herself  made  the  cross, 
but  finally  said  that  he  might  bare  made  the 
mark  at  her  request  There  was  expert  tes- 
timony that  a  comparison  of  this  mark  with 
other  marks  which  deceased  bad  made  In 
transacting  business  showed  that  It  was  not 
made  by  her,  but  that  the  whole  writing 
"Bridget  X  McDermott"  was  written  by 
the  same  person.  Counsel  for  appellant 
admits  that  the  mark  was  not  made  by  the 
deceased,  but  asserts  that  It  was  made  at 
her  request  The  witness  testified  that  Ker- 
win and  himself  signed  the  Instrument  as 
subscribing  witnesses  at  the  request  of  the 
woman,  and  that  she  declared  it  to  be  her 
will,  etc. 

The  testimony  of  Kerwin  was  In  some 
respects  quite  remarkable.  Although  he 
made  the  general  statement  that  he  met  Hie 
deceased  on  the  street  In  San  Francisco 
and  was  asked  by  ber  to  take  her  to  ao 
honest  lawyer  to  draw  some  papers  for  her, 
and  that  he  took  her  to  Mlchener,  yet  iip< 
on  further  examination,  he  practically  de- 
clared that  he  did  not  know  anytlilng  on  the 
Bubject  To  a  large  number  of  queatlona  be 
answered  "I  don't  know."  We  copy  here  a' 
few  of  tbese  questions  and  answers:  "Q. 
What  took  place  between  yon  and  Mrs.  Mc- 
Dermott at  this  meeting?  A.  I  don't  know. 
Q.  Was  tbere  any  conversation  between 
you  at  all?  A.  I  don't  know.  Q.  State  all 
you  can  raaember  transpired  between  you 
and  Mrs.  McDermott  before  you  entered 
Mlcbener's  office?  A.  I  don't  know.  Q.  You 
or  did  she  not  say  that  she  desired  to  have 
a  paper  dravni?  A.  I  don't  know.  Q. 
When  Mrs.  McDermott  met  you  on  that  day. 
did  sbe  ask  yon  to  accompany  her  or  not 
to  the  office  of  Mlchener?  A.  I  don't  know, 
Q.  Did  you  suggest  to  her,  or  not  that  sbe 
go  to  Mlcbener's  office  with  you?  A.  I  dw't 
know.  Q.  Did  you  recommend  Micbener  to 
her  for  the  purpose  of  drawing  this  paper? 
A.  I  don't  know.  Q.  Did  you  recommend 
Mlchener  to  Mrs.  McDermott  on  that  day? 
A.  I  don't  know.  Q.  Did  she  request  you 
to  take  her  to  any  person?  A.  I  don't  know. 
Q.  Can  you  remember  any  of  the  circum- 
stances that  led  you  to  accompany  ber  to 
Mlcbener's  office?  A.  I  don't  know.  Q.  You 
remember  that  you  did  go  with  ber  to  Mlcben- 
er's office  that  day?  A.  I  don't  know.  Q.  What 
led  you  to  go  with  her  to  Mlcbener's?  A.  I 
don't  know.  Q.  Did  you  walk  directly  from 
the  Chronicle  Building,  or  wherever  you  met 
Airs.  McDermott  to  the  office  of  Mr,  Mlchen- 
er accompanied  by  Mrs.  McDermott?  A.  I 
don't  know.  Q.  You  don't  know  whether 
you  walked  with  Mrs.  McDermott  from  the 
Chronicle  Building  to  Mlcbener's  office?  A.' 
I  don't  know.  Q.  When  you  went  up  there 
with  Mrs.  McDermott  did  you  or  did  yon  not 
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go  Into  the  oflBce  with  her?  A.  I  dtm't  know. 
Q.  What?  A.  I  don't  know." 

The  hlBtor7  of  the  wlU  after  Its  alleged 
execntlon,  and  the  clrcamBtances  under  which 
it  is  asserted  to  have  been  fonnd,  are  also 
somewhat  reniari£abl&  Mlchenw  testified 
that  It  was  taken  awa^  on  tiie  day  of  Its  exe- 
cution hy  the  woman  who  executed  it;  and 
nothing  more  was  erw  heard  of  it  nntli  March, 
1903.  Although  Kerwln  and  Bums  were  inti- 
mate acquaintances,  the  former  never  said 
anything  to  the  latter  about  a  will  until 
March,  1008,  when  be  informed  him  that  a 
will  had  been  made.  The  witness  Mrs.  Foy, 
who  lived  near  the  reeddence  of  the  deceased, 
tesUfled  that  was  in  the  house  of  the 
deceased  shortly  after  her  death,  and  that  an 
hour  or  two  after  her  death  the  appellant, 
Mrs.  Bums,  who  was  present,  but  who  lived 
In  San  EYandsco,  took  a  number  of  pieces  of 
cloth  fkom  some  bureau  drawers  and  put 
them  into  a  basket,  saying  that  she  could  use 
them  In  making  clothing  for  her  child,  and 
a^ed  Mrs.  Foy  to  toke  them  to  Mrs.  Foy's 
bouse  and  keep  them  until  she  called  for  them. 
This  Mrs.  Foy  did,  putting  the  ba^et  in  a 
closet  In  the  second  stoty  of  her  house.  The 
cloths  were  never  called  for  until  May  13, 
1903,  several  montiis  after  she  bad  taken 
them  to  her  faousew  On  this  last-named  day 
John  Bums,  husband  of  the  appellant,  together 
wititi  a  man  named  Donnelly,  appeared  at 
tiie  house  of  Mrs.  Foy,  and  Bums  said  that 
he  had  come  to  get  those  cloths.  He  had 
with  him  an  empty  basket  He  said  that 
when  about  to  leave  San  Francisco,  where 
he  lived,  to  go  to  Ban  Mateo,  be  aeddentoUy 
met  Donnelly,  with  whom  he  was  well  ao> 
quainted,  and  asked  him  to  accompany  him. 
Mrs.  Foy  got  the  basket,  and,  in  the  presence 
of  Bums  and  Donnelly,  commenced  to  take 
the  dotbB,  piece  by  piece,  from  the  basket  In 
which  they  had  been  put  by  Mrs.  Burns,  and 
place  them  In  the  basket  brought  by  Burns. 
After  she  had  thus  removed  about  half  the 
pieces  of  cloth,  when  she  turned  from  Burna 
basket  to  the  ottier,  she  discovered  lying  on 
the  top  of  the  next  piece  of  doth,  but  not 
wrapped  in  anything,  a  pai)er,  and  said; 
"What  is  this?  Maybe  It  is  a  will ;"  and 
Burns  immediately  said:  "That  is  what  it  Is." 
The  paper  was  then  read  and  it  turned  out  to 
be  the  instrument  aftra wards  sought  to  be 
probated  as  the  will  of  Bridget  McDermott 
Burns  took  the  paper  away  with  him,  but  did 
not  take  away  the  doths,  leaving  bis  own 
basket  at  Mrs.  Foy's  house. 

There  was  considerable  more  evidence  In 
the  case,  but  the  torching  is  sufficient  for 
the  pnrp(KBe  of  this  opinion,  and  to  show  that 
there  Is  no  foundation  for  here  disturbing  the 
flTirtlng  of  the  trial  court  that  the  alleged  will 
was  not  executed  by  Bridget  McDermott 
The  trial  judge  had  the  right  to  consider 
much  of  the  testimony  of  the  witnesses  for 
appellant  as  highly  improbable.  He  may 
bave  entirely  disbelieved  the  testimony  of 
the  witness  Kerwln;  and  this  court  certainly 


cannot  say  that  he  ought  to  have  believed  It 
And  without  the  testimony  of  Kerwln  there 
is  no  evidence  that  i^idget  McDmnott  of 
San  Mateo  was  In  San  Franclf^co  on  Novem- 
ber 24,  1903,  and  there  executed  a  will.  The 
lawyCT  who  drew  the  will  did  not  know  her, 
and  had  no  knowledge  that  the  woman  who 
he  says  appeared  before  him  on  that  oe- 
oaslon  was  Bridget  McDermott  except  from 
information  given  him  by  Kerwln.  The 
latter  may  have  imposed  upon  him  another 
woman  who  falsely  impersonated  the  de- 
ceased, but  that  is  a  matter  not  necessary 
to  be  determined.  It  may  be  remarked  that 
it  was  considerably  improbable  that  the  de- 
ceased, in  so  Important  a  matter  as  the  making 
of  her  will,  should  have  gone  away  from  her 
home  where  ha  friends  and  advisers  were, 
and  Intrusted  the  matter  to  persons,  one  of 
whom  was  an  entire  stranger  and  the  other 
only  a  casual  acquaintance,  if  Indeed  she 
knew  him  at  alL  Again,  the  court  may  have 
disbelieved  the  story  of  the  finding  of  the  al- 
leged will,  and  may  have  believed,  as  argued 
by  counsel  for  reqKHidents,  tbst  It  was  put 
among  the  dotlis  In  the  basket,  not  by  the  de- 
ceased at  her  direction,  but  by  at  the  insti- 
gation of  Burns,  who  went  to  get  the  cloths, 
knowli^  that  the  will  was  to  be  thare  found, 
and  arrai^ied  that  Mrs.  Foy,  an  milnterested 
person,  should  find  ttie  doenment;  and,  if  the 
trial  Judge  wo  bdleved,  there  la  no  warrant 
tor  US  to  say  that  he  should  have  had  a  dif- 
foent  beli^  on  the  subject  Looking  at  the 
whole  case,  we  see  no  reason  that  would 
Justly  us  in  disturbing  the  finding  that  the 
alleg^  will  was  not  executed  by  the  deceased. 

It  is  contended  ttiat  the  Judgment  should  be 
reversed  becatise  the  court,  over  the  objection 
of  appellant  before  proceeding  with  the  con- 
test required  appellant  to  Introduce  her  pre- 
liminary proof  on  her  petition  for  the  probate 
of  the  wIlL  This  contention  is  not  maintain- 
able. The  proceeding  on  a  petition  for  pro- 
bate is  distinct  from  the  proceeding  on  a  con- 
test of  a  will.  The  hearing  of  the  necessary 
statotory  evidence  on  the  petition  for  probate 
must  be  heard  by  the  court  at  some  time,  and 
this  can  properly  be  done  as  well  before  as 
after  the  hearing  of  the  contest  There  is  in 
the  case  at  bar  no  question  of  the  burden  of 
proof  on  the  contest  such  as  was  agitated  In 
Estote  of  Latonr,  140  CaL  414,  78  Pac.  1070, 
74  Fae  441. 

There  are  a  large  nnmber  of  exceptions 
to  rulings  of  the  court  as  to  the  admissibility 
of  evidence,  and  It  would  teke  a  great  amount 
of  space  to  notice  them  especially.  This  we 
do  not  deem  it  necessary  to  do;  for.  In  our 
opinion,  these  rulings  do  not  Involve  mat- 
ters of  sufflclent  consequence  to  warrant  a  re- 
versal, even  if  some  of  them  conld  be  held 
to  be,  in  a  strict  sense,  erroneous. 

The  Judgment  and  oi^er  appealed  from  are 
affirmed. 

We  concur;  LORIOAN,  J.;  HEXSHAW,  J. 
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SEAZjg  T.  McOABTT.        F.  8.629.) 
<8npreme  Conrt  of  California.  Oct  9,  1905.) 

1.  Aniuals— PASTOBino  HoBBKS— Lien. 

Under  Civ.  Code,  §  8051,  providing  that 
livery  or  boarding  and  feed  stable  proprietors 
and  parsons  pastaring  borsee  or  other  stock 
shall  nave  a  tien,  d^endent  on  possession,  for 
their  compensation  in  caring  for,  boarding, 
feeding,  or  jMLsturing  such  horses  or  stock, 
plaintiff  was  entitled  to  a  lien  for  feeding  and 
pasturing  defendant's  horses  under  contract, 
though  jilaintiff  was  not  engaged  In  the  general 
business  of  pastnring  stock. 

[Ed.  Note. — For  cases  in  point,  aw  TOl.  2, 
Gent.  Dig.  Animals.  §8  H  58.] 

2.  Samk — pATMEirr — ^Teitdee. 

Where  plaintiff  on  September  3,  1901,  de- 
zoanded  $lTo  for  pasturing  defendant's  horses 
up  to  that  date,  for  which  plaintiff  had  a  lien, 
■as  provided  bj  Civ.  Code,  {  3001,  which  amount 
■defendant  refused  to  pay,  and  plaintiff.  In  order 
to  retain  his  lien,  was  compelled  to  continue 
feeding  the  horses  and  within  a  reasonable  time 
-commenced  an  action  to  foreclose  such  lien,  af- 
ter which,  on  October  22,  1901,  defendant  ten- 
dered the  $175  and  demanded  possession,  such 
trader  was  Ineffectual  to  render  defendant  li- 
able for  refusing  then  to  deliver. 

Departmeot  2.  Appeal  from  Buperlor  Court; 
Cit7  and  County  of  San  Frandsco ;  J.  C  B. 
Hebbard,  Judge. 

Action  by  Thomas  Seale  against  Dan  Mc- 
-Carty.  Trom  a  Judgment  in  favor  of  plain- 
tiff defendant  appeals.  Affirmed. 

Heniy  L  Eowalsky  (J.  H.  Eann,  of  coun- 
«el),  for  appellant.  Bowden  ft  Bowden,  for 

respondent 

McFARliAND,  7.  This  la  an  action  to  en- 
force a  ilea  upon  certain  horses  of  defendant 
for  pasturage  of  said  borses.  Judgment 
went  for  plaintiff,  and  defendant  appeals 
from  the  judgment 

Appellant  makes  only  two  points  for  a  r&- 
▼ersal.  First  he  contends  that  tbe  action 
•cannot  be  maintained  because  it  Is  not  avw- 
red  nor  found  that  reaiMndent  was  engaged 
In  the  general  business  of  pasturing  stock. 
This  contention  is  not  maintainable.  Sec- 
tion SOei  of  tbe  CiTil  Code  provides  that 
-**livery  or  boarding  or  feed  stable  proprietors. 
And  persons  pasturli^  lioraes  or  other  stoc^ 
faave  a  Hen,  dependent  on  possession,  for 
their  compensation  In  caring  for,  boarding, 
feeding,  or  pastnring  such  horses  or  stock." 
This  section  expressly  and  unconditionally 
gives  a  Hen  for  pasturing  stock;  and  there 
Is  no  warrant  for  Judicially  Inserting  into 
the  section  the  additional  provision  that  one 
who  pastures  stock  of  a  particular  person 
-has  no  Hen  therefor  unless  he  also  pastures 
-Bto<^  for  other  people. 

Second.  It  Is  also  contended  that  there 
iihould  be  a  reversal,  because  the  court  sus- 
tained a  demurrer  to  a  cross-complaint  filed 
by  appellant  This  contention  cannot  be 
maintained.  It  Is  aUeged  in  the  cross-com- 
plaint that  on  the  22d  day  of  October,  1901, 
-which  was  after  tbe  commencement  of  this 
acti<xi,  appellant  tendered  respondent  the 
«um  of  (175  as  tbe  pordtase  price  of  tbe 


pasturage;  that  respondoit  refnsed  to  to- 

cept  said  sum  of  money;  and  that,  by  re- 
spondent's refusal  to  accept  said  money  anil 
to  Borrender  the  horses,  appellant  was  dam- 
aged in  the  sum  of  fS.OOO  by  "being  preTOl^ 
ed  from  racing  said  borses  during  this  sea- 
son."  It  is  not  necessary  to  examine  wheth- 
er this  alleged  possibility  of  profits  from  ra- 
cing would  constitute  a  good  gronnd  for  a 
cross-complaint  if  other  avermmts  in  such 
pleading  presented  the  question ;  but  th^  do 
not  The  plea  contains  no  avermait  that 
$175  was  the  whole  amount  due  on  October 

22,  1901.  It  Is  averred  In  plalntUTs  com- 
plaint and  found  by  the  court  that  $176  was 
due  on  the  pasturage  contract  on  Beptembw 

23,  1901;  that  on  said  last-named  day  re- 
spondent demanded  of  appellant  that  he  pay 
$175  and  remove  tbe  horses;  and  that  ap- 
pellant refused  to  do  so,  and  has  never  paid 
said  money  or  any  part  thereof.  Respondent 
was  therefore  compelled  to  retain  possession 
of  the  horses  and  famish  them  with  pastor* 
age,  or  lose  his  Uen.  He  commenced  his  ac- 
tion within  a  reasonable  time  thereafter,  and 
the  court  found  that  the  continued  pasturage 
of  the  horses  was  worth  a  certain  named 
sum  per  day.  Therefore  the  averment  in  the 
cross-compIalnt  that  on  October  22d,  after 
the  comm^cem^t  of  this  action,  appellant 
tendered  respondent  $17S,  was  of  no  conse- 
quence, and  the  pleading  does  not  state  facts 
sufficient  to  state  a  cause  for  a  cross-com- 
plaint 

The  judgment  appealed  fnmi  la  affirmed. 
We  concur:  LOBIGAN,  J. ;  HBNSHAW,  3. 


Hg  CaL  W 
BBBD  T.  BANE  OF  UEIAH. 
(S.  F.  S,S02.) 
(Snpreme  Court  of  California.  Oct  11,  190&) 

1.  Biixs  Ann  Notes  —  OoNsiDEBATioN  —  In- 
terest. 

Where  a  substantial  part  of  certain  notes 
was  interest  at  10  per  cent  per  annum,  com- 
pounded monthly,  on  sums  due  on  open  account 
without  any  previous  written  agreement  to  pay 
an  excess  of  interest  over  7  per  cent.,  except 
that  contained  In  the  notes,  which  were  made 
after  the  orcess  had  accrued,  the  notea  as  to 
such  excess  were  without  consideration. 

[Ed.  Note. — ^For  cases  In  point,  see  Tol.  7, 
Cent  Dig.  Bills  and  Notes,  |  IBS;  toL  29, 
Cent  Dig.  Interest  8  74.] 

2.  JUDQHENTB— VAOAOSOn  —  FbAITD  —  UHDUX 

Intlttencb. 
In  a  salt  to  set  aside  a  jndgmoit  as  ob- 
tained by  fraud  and  undue  Influence,  plaintiff 
is  bound  to  establish,  not  only  that  the  jndg< 
ment  was  in  fact  obtained  by  fraud  and  undue 
influence^  but  also  that  there  were  good  and 
substantial  defenses  or  partial  defenses  to  the 
action  In  which  the  judgment  was  obtained. 

[Ed.  Mote. — ^For  cases  la  pobit  see  vol.  80, 
Cent.  Dig.  Judgment  H  849,  850.] 

8.  Appeal— Evidbncb—Exclusioh—Habic- 
I.ESS  Ebbob. 

Where,  in  a  suit  to  set  aside  a  judgment 
for  fraud  and  undue  influence,  the  court  found 
on  sufficient  evidence  that  there  was  no  £nnd, 
but  that  plaintiff  and  her  hu^and*  alnco  da- 
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ceased,  freely  and  Tolontarlly  agreed  to  the 
entry  of  such  jud^ent  long  before  it  was  in 
fact  entered,  tbe  erroneous  exclusion  of  evidence 
that  at  the  time  of  such  agreement  plaintiff's 
husband  was  in  a  mentally  weak  conditim 
and  easily  infloenced  was  harmless. 

4.  JtJDOUENT  —  VACAXIOn  —  MlBTAKK  — BVI- 

DENCE. 

Where,  in  a  suit  to  set  aside  a  judgment  for 
fraud  and  undue  Influence,  plaintiff  claim.ed 
that  at  the  time  an  agreement  was  made  for 
the  entry  of  such  judgment  her  husband,  since 
deceased,  by  mistake  did  not  know  that  the  note 
contained  charges  of  interest  in  excess  of  7 
per  cent,  without  a  written  agreement  there- 
for, evidence  of  a  verbal  agreement  between 
defendant  and  plaintiff's  husband  that  there 
should  be  a  charge  of  the  excess  of  interest 
over  7  per  cent  was  admissible  to  show  that 
the  notes  were  not  executed  by  plaintiff's  hu» 
band  under  such  mistake. 

5.  Acknowledgments— I BREonLABiTiEs. 

Where  the  acknowledgment  to  a  mortgage 
recited  that  on  a  certain  day  before  the  officer 
personally  appeared  R.  (the  grantor),  personally 
known  to  the  officw  to  be  the  same  persou  de- 
scribed in,  whose  name  ia  subscribed  to,  and 
who  executed  the  within  Instrument,  and  "who" 
acknowledged  to  the  officer  that  he  executed  the 
same,  it  was  not  fatally  defective  for  failure 
to  certify  that  the  grantor  actually  acknowl- 
edged the  execution  of  the  mortgage  to  the 
ofucer. 

[Ed.  Note.— For  cases  in  point,  see  vol.  1, 
Gent.  Dig.  Acknowledgment,  If  221-223.] 

Department  1.  Appeal  from  Superior  Court, 
Mendocino  Gcnmty;  3.  M.  Mannon,  Judge. 

Action  by  Anna  M.  Reed.  IndlTldnally  and 
as  executrix  of  tbe  will  of  John  &  Beed,  dc- 
eeased,  against  the  Bank  of  TTklab.  From  an 
order  denying  plaintiff's  motion  for  a  new 
trial  after  dismissal  of  the  complaint,  sbe 
appeals.  Affirmed. 

Eehearing  denied  November  10,  1905. 

Arthur  J.  Thatcher  (J.  T.  Carey  and  Jobn 
H.  Marble,  of  counsel),  for  appellant  Mo> 
Nab  &  Hlrsb,  for  respondent 

SHAW,  J.  The  plaintiff,  Individually  and 
as  executrix,  amwals  tttm  an  order  d^irliv 
tier  motion  for  a  new  trial. 

Tbe  complaint  allies  a  cause  of  action 
tn  equity  to  set  aside  a  judgment  of  tbe  su- 
perior court  of  Sonoma  county  In  favor  of 
the  Bank  of  Uklah  against  Jobn  S.  Beed 
and  Anna  M.  Beed,  rendered  on  September 
18,  1897.  during  tbe  lifetime  of  Jobn  S.  Beed. 
The  grounds  all^^  are  that  tbe  Jo^ment 
•ougbt  to  be  set  aside  was  obtained  by  means 
of  fraud  and  undue  Influrace  on  tbe  part  of 
tbe  officers  and  agents  of  the  bank,  and  that 
tbe  plaintiff,  Anna  M.  Beed,  and  tbe  de- 
ceaaedt  Jobn  S.  Beed,  bad  good  and  sub- 
stantial partial  defenses  to  the  action  In 
which  tbe  ]udgm«it  was  obtained.  In  order 
to  support  an  action  of  this  character  It  Is 
absolutely  necessary  that  both  of  these 
grounds  be  established,  and.  If  the  plaintiff 
fall  iqwn  ^ther,  she  must  tail  In  tbe  suit, 
although  sbe  may  have  succeeded  In  estab- 
Itshli^;  the  otber.  Tbe  court  found  for  the 
defendant  on  both  propositions.  The  con- 
tention of  tiie  ^pellant  Is  that  neither  find- 
ing to  supported  by  tbe  evidence.  As  we  are 
of  the  opinlim  tbat  there  is  enough  evidwce 


to  sustain  tbe  flndii^  that  tbe  former  Judg- 
ment was  not  procured  by  the  fraud  or  un- 
due influence  alleged,  it  will  not  be  necessair 
to  consider  the  suffldency  of  the  evidence  to 
prove  the  existence  of  tbe  partial  defenses 
to  tbe  notes  and  mortgages  aoed  on. 

The  Baiik  of  nUab  bdd  ttiree  notes  against 
Svim  S.  Beed,  secured  by  three  mortgasea 
covering  cwtain  chattels  and  a  lai^  body  of 
land.  On  a  part  of  tbe  land  embraced  In  tbe 
first  mortgage,  Anna  M.  Beed,  who  was  the 
wife  of  John  S.  Beed,  bad,  subsequently  to 
the  execution  of  tbe  mortgages*  recorded  a 
declaration  of  bomefltead.  A  substantial 
part  of  the  amount  Included  In  tbe  notes  was 
made  up  of  items  of  Interest  at  10  p»  emt. 
per  annum,  compounded  monthly,  upon  sums 
due  on  open  account;  there  never  having  been 
any  written  agreement  to  pay  the  excess  ovor 
7  per  cent,  accept  that  contained  In  tibe  notes 
sued  on,  which  were  made  after  the  excess 
had  accrued.  As  to  this  excess,  the  notes 
were  without  consideration,  under  the  rule 
declared  In  Adams  t.  Hastily  6  Oal.  120; 
86  Am.  Dec.  496.  On  January  21, 1890.  the 
actl<m  was  b^un  against  Jobn  S.  Beed,  Anna 
M.  Beed,  and  others,  to  fbredose  these  morlr 
gages.  In  April  of  that  year  tbe  directors 
of  the  bank  and  Ite  attorney  had  a  meeting 
with  J<An  8.  Beed  and  Anna  M.  Beed.  at 
which  it  was  agreed  between  the  parties 
tbat  the  Reeds  should  suffer  detenlt  in  the 
foreclosure  suit,  and  that,  in  ocmalderation 
of  certain  payments  to  be  made  and  the  per- 
formance of  certain  conditions  by  tbe  Reeds, 
the  bank  would  not  toke  Judgment  of  fore- 
closure until  January  2,  1897.  The  agree- 
ment was  carried  out,  except  tbat  the  bank 
did  not  procure  the  Judgment  until  Septem- 
ber, 1807.  It  Is  charged  tbat  the  agreement 
above  stated  was  made  by  the  Reeds  in  con- 
sequence of  the  fraud  and  undue  influence 
of  the  directors  and  attorney  of  tbe  bank, 
and  that  by  means  thereof  tbe  Reeds  were 
prevented  from  aiq>eazlng  in  the  action  and 
making  said  defoises  thereta  According  to 
the  aU^ations  of  the  onnplaint,  ttie  Reeds 
■were  ignorant  of  th^  legal  rl^ts  in  fbe 
matter,  and  of  the  facts  constitatii^  said 
defenses  and.  of  tbe  meaning  of  legal  terms 
and  processes,  and  relied  on  the  attorney  for 
the  bank  and  its  oOicm  tax  advice  as  to 
their  rights  and  information  as  to  the  facts; 
tbat  th^  bad  great  confidence  In  tbe  said 
attorney  and  officers,  with  whom  they  had 
been  for  many  years  on  terms  of  friendship 
ai^  close  acquaintance;  that  John  S.  Reed 
was  mentally  weak  and  infirm  to  such  an 
extent  tbat  he  more  readUy  yielded  to  Uie 
fraud  and  undue  Influence  exwdsed,  and 
tbat  by  certain  false  protestations  of  friend- 
ship, fraudulent  solicitations,  requests,  and 
concealment  of  tbe  facts,  all  of  wfaldi  are 
stated  at  great  length,  the  execution  of  tbe 
agreement,  and  consequent  failure  to  appear 
and  defend,  was  procured  by  said  attorney 
and  officers.  The  court  expressly  found  that 
neither  tbe  said  officers  or  said  attorney  ever 
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made  any  falw  statement  or  representation 
to  Jobn  8.  Reed,  or  decelTed  him,  or  did  any 
net  or  made  uxj  stat^ent  or  representation  to 
blm,  or  gave  him  any  advice,  for  tbe  purpose 
of  defrauding  him  or  gaining  any  advantage 
to  themBelres  or  to  the  said  bank,  and  that 
belthir  of  them  ever  made  any  false  protesta- 
tiona  of  friendship  or  false  statement  vbaterer 
to  Anna  H.  Reed,  or  did  any  act,  or  made  any 
statement  to  defraud  her,  or  obtain  any  ad- 
vantage over  ber,  in  favor  of  tbe  bank,  aiid 
that  she  did  not  rely  on  tbe  friendship  or 
advice  of  either  of  tbem  in  tbe  matter.  Tbe 
findings  also  spedflcally  negative  eadi  of 
tbe  partlcalar  allegations  of  fact  whli:h  make 
tip  tbe  charge  of  nndne  Influence,  and  forthw 
declare  that  tbe  ngteeanaat  above  maiti<med 
was  made  by  each  of  tbe  Reeds  freely  and 
voInnUrlly ,  wltb  fall  knowledge  of  all  the  facts 
Involved,  and  was  not  induced  by  any  false 
or  fradnlent  representations  whatever.  There 
was  evidence  snfllelent  to  sustain  tbeee  find- 
ings, and  this  alooe  was  safBdent  to  support 
tbe  judgment,  regardless  of  tlw  evidence  or 
findings  with  respect  to  tbe  alleged  de- 
fenses to  the  notes  and  mortgages  sued  on. 

It  is  claimed  that  th*  court  erred  in  tbe 
admission  and  rejection  of  evidence  relating 
to  this  branch  of  tbe  cam.  In  view  of  tbe 
express  findings  above  redted,  these  alleged 
errors  are  immaterial.  Many  of  tbem  relate 
to  tbe  mental  condition  of  John  8-  Reed  at 
the  time  of  tbe  transactions  in  controversy. 
The  fact  that  he  was  in  a  weak  mental  con* 
dltltm,  and  therefore  more  easily  snbjeet  to 
ondne  Infloence  or  frand,  altbongh  not  in- 
sane, or  Incompetent  to  contract,  was  a  legit- 
Imate  subject  of  proof  under  the  allegations 
of  tbe  complaint  But  with  the  facts  above 
astablished,  that  no  fraud  or  deceit  was  prac- 
ticed upon  him,  and  no  acts  of  undue  in- 
fluence used  upon  Mm,  bis  weakness  of  mind 
and  susceptibility  to  such  frand  and  undue 
infiuence  as  might  have  been,  but  was  not 
practiced  upon  blm,  became  entirely  imma- 
terial. It  Is  not  claimed  that  bis  mcmul 
weakness  was  sufflclent  to  make  him  insane 
or  incompetent  to  make  contracts.  Other 
rulings  complained  of  relate  to  the  other 
branches  of  tbe  case,  and  are,  censequaDtly. 
immaterial,  or  they  were  enred  by  tiw  Krt>- 
sequent  examlnati<m  of  the  witness,  In  whidi 
the  testimony  at  first  «icladed  mm,  in  sob- 
stance,  given.  It  Is  not  neoessary  to  notiot 
ttiem  in  detalL 

Another  point  made  upon  tbe  agguai  re- 
quires  some  consideration.  It  la  ooatsaded 
that,  irrcspectlTe  of  tbe  ooestloii  of  nndns 
Influence  and  fraud,  tbe  Jadgment  songM  to 
be  set  aside  was  obtained  through  tbe  mistake 
of  tbe  Haeds  regaidlng  tbe  facta  oooadtntfaic 
tbe  alleged  defenses,  and  that  If  tbis  be  true 
the  iodgment  sbonM  be  set  asldo  rsgatillssi 
of  tbe  good  faith  of  tbe  otbsc  pwttss  tbsntow 
■rldcntly  tb»  oomplalat  was  not  dnnsn  vpm- 
wMf  wmA  tbeocT.  and  It  li  at  lent  dovbtM 
IfttaSsdafenwiunadanimittiatFML  Uoam^i 
tt»  ma  cs^iInX  of  xM*  «B  th* 


of  mistake  and,  waiving  any  failure  to  predl< 
cate  tbe  case  upon  this  ground,  we  think  it 
proper  to  consider  th6m.  Svldeoce  was  ad- 
mitted of  a  verbal  agreement  between  tbe 
bank  and  John  S.  Beed  that  there  should  be 
a  charge  of  the  excess  of  Interest  over  seven 
per  cent  which  constituted  a  part  of  the 
conslderatloa  of  tbe  notes.  Objection  was 
made  to  this  erldence  by  the  plaintiff.  It  Is 
urged  that  tbe  agreement  was  Invalid  unless 
it  was  In  writing,  and  consequently  that  no 
evidence  should  be  received  thereof.  The 
ofTer  of  tbe  evidence  by  the  defendant  was 
substantially  an  admission  that  there  was 
no  written  contract  for  such  a  charge  of  In* 
terest,  and  we  cannot  perceive  bow  It  could 
be  Injurious  to  plaintiff  so  far  as  It  tended 
to  prove  tbe  absence  of  such  written  agree- 
ment So  far  as  it  tended  to  prove  knowl- 
edge on  tbe  part  of  John  S.  Reed  of  tbe  fact 
that  there  was  no  written  agreement  for 
such  interest,  and  that  there  was  such 
charge  contained  In  tbe  account  in  settle- 
ment of  which  the  notes  were  given,  It  was 
competent  material,  and  relevant  evidence  to 
prove  that  tbe  notes  were  not  executed  by 
blm  under  any  mistake  concerning  that  item, 
if  any  such  issue  was  presented.  If  there 
was  no  such  Issue,  then,  necessarily,  the  testi- 
mony was  harmless  in  view  of  the  other 
findings  mentioned.  There  Is  no  claim  that 
be  was  Ignorant  of  tbe  fact  however. 

It  Is  further  claimed  that  tbe  Reeds  were 
mistaken  In  believing  that  the  first  mort- 
gage was  paramount  to  tbe  homestead,  where- 
as. In  fact  as  It  is  claimed,  a  defect  In  the 
certificate  of  acknowledgment  to  the  mortgage 
made  Its  recordation  void  and  rendered  tbe 
mortgage  subject  to  the  subsequently  record- 
ed homestead,  and  the  agreement  for  judg- 
ment was  made  without  knowledge  of  this 
defect  or  of  their  rights  under  tbe  home- 
stead in  consequence  thereof.  Tbe  alleged 
defect  consisted  in  the  interpolation  In  the 
certificate  of  the  word  "who"  as  hereinafter 
noted.  Tbe  following  copy  of  the  material 
parts  of  the  certificate  shows  the  word  In 
italics:  **0n  this  [giving  date],  before  me 
[stating  name  and  ofBdal  cbaraetol,  per- 
sonally appeared  John  S.  Reed,  personally 
known  to  me  to  ba  tbe  same  person  described 
In,  wboM  name  la  tnbscrlbed  to,  and  wbo  on- 
euted  tiM  within  instrument  and  «oko  ac- 
knowledged to  me  Oat  be  execated  tbe  sam&** 
nt  Is  flw  poUcy  ^  tbe  law  to  omstros  c«^ 
tUeataa  of  aAnowMgnient  Uberany,  and 
not  to  allow  a  eenvyanoa  to  bo  defeated  bj 
uusubstantlal  objactiuii.  If  worda  of  equlvar 
lent  li^Mrt  to  tboM  of  tb»  statute  ara  cm- 
ptoyed  It  to  safBcieat,  and  the  ccrtifleato  will 
not  be  vitiated  by  imsubstantlal  clerical  er- 
roci;  DOT  by  tba  omission  of  wovdM  not  es- 
Motlal  to  Ml  IntriUfiBt  Kdanrtandlnff  of  Ito 
■soaninCi  Winn  It  aouMMi  emytblnA 
nqoM  tv  tte  ilirtste  to  ba  bidaded 
IbMt^  It  nlH  not  bn  iMatad  tr  tba  bwer- 
tln  ol  WMmmmmg  waadt,  bat  sack  wwds 
may  be  regarded  as  snrplnsagei.'*    1  Gyc 
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BMl  Ite  jutymn  of  tbe  kw  la  z«v^ 
lac  u  a^DowtodsBUDt  u»  to  wtltte  tba 
laatmiMnta  to  raoord.  to  pr«r«Bt  di^tM 
ooaemtae  the  szanrtka  of  InstnnMata  ad- 
mitted to  neord,  to  moko  tbmi  odmiaalblo 
In  orldenco  and  to  gtn  notleo  to  tboae  ex- 
amtnliig  tbe  roeord  that  nich  execntlOD  has 
t>eeu  made  with  doe  care  and  drcamapeetkHi. 
It  ia  manifest  that  the  offlcer  falmaelf  would 
not  be  permitted  to  dispute  tbe  aofllclaicy 
of  the  form  of  the  certificate  here  made,  and 
equally  clear  that  no  one,  upon  looking  at 
the  record,  would  be  In  doubt  as  to  tbe  fact 
that  John  a.  Reed  did  actually  adniowledge 
to  the  officer  that  be  executed  the  mortgage 
The  certUkaite  may  fairly  be  construed  to 
contain  a  statonent  to  that  effect  A  very 
technical  constroctiott  might  show  It  to  be 
wanting  in  snch  a  statement  and  make  the 
daose  In  question  meaningless.  Such  a  con- 
struction, howerer,  Is  to  be  avoided  wherever 
tbe  words  are  reasonably  susceptible  of  an 
Interpretatloo  which  will  give  meaning  to  all 
Its  clauses  and  make  It  legally  effectlTe.  We 
do  not  Qiink  tbe  certificate  In  question  so  de- 
fectln  as  to  render  the  recordation  of  the 
mortgage  nugatory  and  make  the  homestead 
paramount  tbneto.  It  follows  that  this  sup- 
posed defoise  to  the  foreclosure  suit  did  not 
exist,  and  that  It  could  not  be  the  fonnda- 
tlon  of  a  cause  of  action  to  set  aside  tbe 
Judgment  of  foreclosure. 

Tbe  other  alleged  errors  are  not  of  aofll- 
dent  importance  to  require  notices 

The  order  la  affirmed. 

We  concur:  .VAN  DTKB,  J.;  AMGEL- 
XiOITI,  J. 


HBLUfAN  et  al.  t.  LOGAN  et  at 
(S.  r.  8.45Z) 

(Snpreme  Court  of  Oalifornla.  Oct  8^  190B.) 

1.  Yxmm — pAsmis — Rbsidkncx. 

Where  a  complsiut  on  a  note  end  to  fore> 
close  a  pledge  of  stock  wms  filed  against  tbe 
pledgor  and  tbe  eonwratlon  In  the  county  of 
the  corporation's  resldenoe,  and  alleged  that  the 
corporation  claimed  some  lien  on  or  interest  in 
tbe  stock,  which  was  subject  to  plaintiffs*  rights, 
and  prajed  that  plaintiffs'  debt  be  dedared  a 
first  fioi  on  tbe  stock  and  that  the  oorporation's 
Interest  was  subsequent  to  plalntln'  rights, 
the  corporatloD  was  an  IndlspensaUe  party, 
so  that  the  defendant  pledgor,  who  was  a  resi- 
dent of  another  county,  was  not  entitled  to  have 
the  venue  changed  to  the  county  of  his  residence, 
under  Code  Civ.  Froc  i  80o,  providing  that 
actions  shalt  bs  brought  in  the  oonnty  in  which 
the  defendants,  or  some  of  them,  reside*  etc 

2.  Saui — Changb  or  Yxnux. 

The  fact  that  plaintiffs  might  have  main- 
talned  an  action  for  part  of  the  relief  to  which 
they  were  uititled.  In  which  only  tbe  pledgor 
could  properly  have  been  made  a  defendant,  did 
not  andiorfie  a  change  of  Tenne  of  the  action 
alleged. 

a.  Sau  —  AnuoaTzoa  —  Dsnuiuuraa  « 

JOINDKB. 

Where  the  venue  of  an  aetioa  w  allmd 
was  properly  laid,  the  Joinder  of  all  the  de- 
llMidaats  hi  a  motion  for  ebange  of  vsmoo  did 
not  maka  Om  dMage  Imptntivc 
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Dq^itmaat  1.  Appaal  fton  Bi^tflor  CaiVi* 
CUty  and  Oooatj  of  San  naadaeo;  Outoll 
Cook.  Jndga. 

Aetloa  br  I.  W.  Hdlaiaa,  Jt^  and  othcn, 
against  A.  D.  Logan  aad  tbe  Grangartf  Ba»' 
IneM  Assodatloo.  From  an  wdar  denying 
defendant  ai^Ucatlon  for  a  diange  9t  tha 
place  4tf  trial,  Qiey  appeal.  Affirmed. 

Houghton  &  Houghton  and  Octave  Da  Fy, 
for  appellants.  S.  S.  PlUabnry  aad  F.  D. 
Madison,  for  reapondoiti. 

SHAW,  J.  Tba  defendanto  appeal  from 
an  ordtf  dwylag  their  application  for  a 
chaaga  of  the  place  of  trial  of  the  acdoo. 

The  solt  was  bc«nn  in  the  superior  court 
of  tba  aad  eonaty  of  Ban  Trandseob  A. 
D.  Logan  was  then  aad  still  la  a  realdoit  vt 
fflfton  conntj,  and  tbe  Grangers'  Baalness 
Association  waa  tben  aad  stUl  Is  a  nsldent 
of  Saa  FrandsooL  33ie  gnmnd  of  tba  motion 
la  that,  Logan  being  a  rsaldent  of  Otean 
coontr,  tbe  dty  and  conatr  ot  San  Frandsea 
la  not  tbe  proper  plaee  (tf  trial,  nadar  aactlon 
aas,  Goda  GlT.  Proe.  Tlie  conplaiat  states  a 
cause  vt  action  iqmi  a  imHalssory  aote  «»■ 
cnted  by  tbe  dtfandast  Logan,  seoirad  by  a 
pledge  of  eertala  ataaraa  oC  stoA  la  tbe  d» 
fmdant  eoipwatlon.  The  defendanto  con- 
tend that  Logan  waa  tbe  oaly  prefer  or  neesa- 
sary  party  to  tbe  actKm;  Oat  no  eaaae  €< 
action  la  alleged  against  t3ie  cocporatlon  de- 
fendant ;  and  that  tbe  plalntiffls  canirat  de- 
feat die  rl^t  or  Logan  to  baTe  tbe  canaa 
tried  in  the  ooanty  of  bis  tesldenfle  by  mak> 
tag  a  person  xasldtag  to  San  Ftandaee  a 
party  defendaat^  aad  stotlng  no  canae  cl  ae> 
tlon  agtinst  falm*  or  In  any  caaa  where  sneb 
codefendant  la  not  a  necessary  party.  Witb 
respect  to  tbe  corporatkm  defendant,  tba 
complaint  allegea  *'that  tbe  defendant  Gran* 
gera*  Bndness  Assodatkm  dalms  some  lien 
or  intoxest  npon  said  shares  of  stock  by  rea^ 
son  ot  aome  alleged  contractnal  relatlfm 
between  said  defendant  and  tbe  defendant 
A.  D.  Logan,  the  nature  and  extent  of  which 
Hen  or  interest  are  unknown  to  plaintiff^ 
but  plalntiCEa  allege  that  said  lien  or  Interest; 
If  any  there  be,  la  subsequent  and  subject 
to  plaintiffs'  rights  In  tbe  premises.**  The 
relief  asked  concerning  this  alleged  claim  of 
tbe  corporation  defendant  la  that  plaintiff^ 
debt  be  dedared  a  first  lien  on  the  property, 
and  that  It  be  adjudged  '*tbat  the  Hen  or 
Interest  of  the  defendant  Grangers*  Business 
AsBodatlon  In  or  to  said  stock.  If  any  there 
be,  la  subject  and  subsequent  to  plalntlffif 
rights  la  the  premises,**  and  that  tbe  said 
stock  be  sold  and  the  proceeds  applied  to 
plaintiffs*  debt  by  a  commissioner  appointed 
for  that  purpose.  It  Is,  of  course,  true  that 
If  plaintiffs  had  desired  no  other  relief  than 
to  obtain  a  Judgment  against  Logan,  and  a 
sale  of  Logan's  interest  alone  In  the  stock  to 
satisfy  Buch  Judgment,  the  Grangers'  Busi- 
ness Association  would  have  beoi  neither  a 
propw  not  a  necessary  party.  But  the  allcga- 
.  tUtn  la  that  the  aasodatka  makaa  suns  dali* 
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to  the  stcKjk.  A  «Qlt  againflt  Logan  akne 
would  bare  left  the  stock,  aftw  the  Judicial 
■ale,  subject  to  the  clalmB  of  the  aaeoclatton. 
or,  at  all  erents,  without  a  foreclosure  there- 
of.  It  was  the  right  of  the  plalntllfB  to 
hare  all  of  those  claims,  whatever  they  may 
have  been,  foreclosed  by  the  suit  and  dispos- 
ed of  by  the  sale,  so  that  purchasers  thereat 
would  obtalD  absolute  title,  and  thus  be 
induced  to  offer  a  higher  price,  la  order  to 
obtain  relief  of  this  character.  It  was  not 
only  proper,  but  Indispensably  necessary, 
that  the  Grange'  Buslneaa  AsBoclatlon 
should  be  made  a  party  defendant.  It  was 
not  requisite  to  this  necessity  that  the  As- 
sociation should  have  an  actual  Interest  in 
tlie  property  pledged,  nor  that  the  complaint 
should  aver  that  it  had  such  Interest  It 
was  enough  to  show  that  it  made  some 
claim  thereto;  for  the  plaintiff  who  seeks  a 
Judicial  sale  of  pledged  property  to  satisfy 
hia  debt  is  entitled  to  have  a  foreclosure  of 
all  claims,  as  well  as  all  subt^dinate  in- 
terests, so  that  be  may  obtain  the  full  bene- 
fit of  a  sate  of  all  outstanding  subordinate 
interests  in  the  property,  free  tzom  all  claims 
of  every  cbaracter,  whether  well  founded 
or  not  • 

The  fact  that  the  plaintiffs  might  have 
maintained  an  action  for  a  part  of  the  relief 
to  which  they  were  entitled,  and  that  in  an 
action  for  such  limited  relief  no  person,  ex- 
cept Logan,  could  properly  be  made  a  defend- 
ant, would  not  Justify  a  change  of  venue  of 
the  action  which  they  have  stated  In  the  com- 
plaint. The  test  is  to  be  made  by  ascertain- 
ing who  are  necessary  parties  to  the  action 
as  it  Is  set  forth  in  the  complaint,  and  what 
parties  are  necessary  In  order  to  enable  the 
plaintiffs  to  obtain  all  the  relief  which  Is 
properly  Included  In  the  prayer  for  relief 
made  therein.  Qreenleaf  v.  Jacks.  183  Gal. 
606.  65  Pac.  1030 ;  Quint  v.  Dlmond,  185  Cal. 
B72,  67  Pac.  1084.  If  one  of  the  parties  who 
are  thus  made  necessary  resides  in  the  coun- 
ty in  which  the  action  Is  begun,  the  action 
is  properly  begun  and  may  be  properly  tried 
In  that  county,  although  the  other  and  prin- 
cipal defendant  resides  In  another  county. 
Code  Civ.  Proc.  S  395.  The  case  of  Sayward 
T.  Houghton,  82  Cal.  628.  23  Pac.  120,  Is  not 
contrary  to  this  conclusion.  The  decision  In 
fliat  case  was  put  upon  the  grounds  that  the 
resident  codefendant,  wbldi  was  a  corpora- 
tion, was  not  in  any  soise  Interested  In  the 
action;  that  no  cause  of  action  was  stated 
against  It;  and  that  the  plaintiff  could  ob- 
tain all  the  relief  he  demanded  without  mak- 
ing It  a  party.  This  Is  the  effect  given  to 
the  opinion  In  Oreenleaf  t.  Jacks  and  Quint 
T.  Dlmond,  supra,  and  anything  therein  point- 
ing to  a  different  conclusion  must  be  con- 
sidered as  modified  by  those  cases.  None  of 
the  above-moitltHied  grounds  upon  which  the 
decision  in  that  case  was  based  exist  In  the 
case  at  bar. 

The  Joinder  of  all  the  defendanta  in  the 
82  P.— M 


motion  to  change  tlie  rraue  does  not  make 
the  change  imperatlT&  Quint  t»  Dlraondt 
supra. 
The  order  la  affirmed. 

We  concur:  ANGBLLOTTI,  J.;  VAN 
DTKE.  J. 

148  CRt.  sr 

KING-KEYSTONE  OIL  CO.  t.  SAN  FRAN- 
CISCO BRICK  CO.   (S.  F.  3,487.) 
(Supreme  Court  of  California.  Oct.  11.  IWS.) 

L  Sales — Contbact — Covbnaht  to  Pubchase. 

Where  a  written  contract  between  plaintiff 
and  defendant,  siKoed  by  both,  provided  that 

Elaintiff,  for  and  in  consideration  of  "the  fol- 
twiDf  covenants"  to  be  kept  by  defendant, 
agreed  to  sell  to  and  deliver  to  defendant  all  the 
petroleum  to  be  nsed  for  fuel  at  his  works  la 
gnantitieB  designated  at  a  specified  price  per 
barrel,  and  that  all  oil  delivered  under  the  con- 
tract during  the  previous  month  should  be  paid 
for  on  or  before  the  28th  day  of  each  month,  a 
covenant  on  the  part  of  defendant  to  purchase 
such  oil  would  be  implied. 
2.  Sahx  —  Bbeach  —  Acnons  —  Isscxs  and 

PBOOF. 

Where  plaintiff  sued  for  breach  of  a  written 
contract  for  the  sale  of  oil  and  defendant  an- 
swered, denying  that  it  had  ever  agreed  to  re- 
ceive or  purchase  the  oil,  but  admitted  the  ex- 
ecution (U  certain  writteo  contract  with  refer- 
ence to  ^e  purchase  of  oil,  which  was  pleaded 
In  full,  and  which  contained  an  implied  Sfree- 
ment  on  defendant's  part  to  purchase  the  oil.  It 
was  not  necessary  for  plaintiff  to  prove  such 
agreement. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Frandsco; 
Frank  J.  Murasky,  Judge. 

Action  by  the  King-Keystone  Oil  Company 
against  the  San  Francisco  Brick  Company. 
From  a  judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  defendant's  motion 
for  a  new  trial,  it  appeals.  Affirmed. 

Fisher  Ames,  for  aj^Uant  Haren  ft 
Haven,  for  respondent 

SHAW,  J.  This  was  an  action  by  the 
plaintiff  to  recover  of  the  defendant  damages 
arising  for  the  breach  of  a  contract  for  the 
sale  of  oil  by  the  plaintiff  to  the  defendant. 
Judgment  was  given  In  favor  of  the  plaintiff, 
the  defoidant's  motion  for  a  new  trial  was 
denied,  and  from  the  judgmrat  and  order 
denying  the  new  trial  the  defendant  appeals. 

The  on^  point  made  upon  the  appeal  is  that 
the  case  fails  to  show  that  the  defendant 
agreed  to  buy  the  oil  In  controversy.  The 
complaint  alleges  that  by  the  contract  "plain- 
tiff agreed  to  sell  and  deliver  to  defendant, 
and  defendant  agreed  to  receive  and  purchase 
from  plaintiff,  all  the  petroleum  or  oil  to  be 
used  for  fuel  by  the  defendant,  at  Its  works 
situated  In  San  Francisco,"  for  the  period  of 
one  year.  The  answer  denies  that  the  par- 
ties ever  executed  a  contract  whereby  the 
plaintiff  agreed  to  sell  or  deliver  to  defend- 
ant, or  defendant  agreed  to  receive  or  pur- 
chase from  plalnUff,  all  or  any  of  the  petrole* 
nm  or  oil  to  be  used  for  fuel  or  any  other 
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PD1T086  by  the  defendant  at  the  said  works, 
and  allies  tbat  the  only  contract  entered  1d< 
to  was  a  certain  contract  In  writing  which 
Is  set  out  In  fnll.  The  snbetantlal  parts  of 
the  contract  thus  set  forth  are  as  follows: 
"This  agreement  In  duplicate  made  this  13th 
day  of  December,  1900,  by  and  between  the 
King-Keystone  OH  Company,  •  •  •  the 
party  of  the  first  part,  and  the  San  Francisco 
BriclE  Company,  the  party  of  the  second  part, 
wltnesseth,  that  the  said  par^  of  the  first 
part  for  and  In  consideration  of  the  follow- 
ing coTenants  to  he  dniy  kept  and  performed 
by  the  party  of  the  second  part,  does  b^hy 
agree  to  sell  and  deliver  to  the  party  of  the 
second  part  all  the  petroleum  to  be  used  for 
fuel  at  Its  said  works  situate  In  tbe  city  and 
county  of  Ban  Francisco,  California.  Said 
petroleum  to  be  delivered  in  quantities  of 
700  to  1,000  barrels  of  42  gallons  each  per 
montb  for  the  n^t  60  or  90  days  ^m  the 
date  hereof  and  all  deliveries  thoreafter  to 
be  at  the  rate  of  1,200  or  2,000  barrels  of  42 
gallons  each  per  month.  It  la  farther  agreed 
that  upon  60  days'  notice  from  tbe  party  of 
the  second  part  the  party  of  tbe  first  part 
agrees  to  dellvw  to  the  party  of  the  secmMl 
part  from  8,000  to  4,000  barrels  per  month, 
if  the  party  of  the  second  part  sbonld  require 
tbe  8am&  The  iwlce  of  all  oil  dellvra«d  un- 
der this  contract  to  be  fl.12  per  barrel  of 
4A  gallons  loaded  In  tank  wagons  of  tbe 
party  of  the  second  part  at  the  works  of  said 
party  of  the  first  part  at  415  Berry  street, 
San  Francisco.  All  oil  delivered  under  this 
contract  to  be  paid  for  on  or  before  tbe  28th 
day  of  each  montb  for  all  deliveries  during 
the  preceding  month  at  the  price  above 
named."  This  contract  is  signed  by  both 
parties,  and  was  to  remain  in  force  tor  one 
year.  There  are  other  protons  relating 
to  other  matters  which  are  not  material  to 
the  question  before  the  court 

Tlie  contention  of  the  defendant  is  that 
this  contract  contains  no  covenant  on  the 
part  of  tbe  defendant  to  buy  the  oil  which 
the  plaintiff  agrees  to  sell,  and  consequently 
that  it  does  not  sustain  tbe  allegation  of  the 
complaint  that  the  defendant  agreed  to  re> 
celve  and  porchase  the  oil  in  question.  The 
contract  In  this  respect  is  precisely  the  same 
in  legal  effect  as  that  construed  In  Preble 
V.  Abrahams,  88  Cal.  245,  26  Pac.  99,  22  Am. 
St  SOI.  In  that  case,  as  In  this,  tbe 
contract  was  signed  by  both  parties,  but  there 
was  no  language  expressing  an  agreement 
on  the  part  of  Abrahams,  tbe  purchasa,  to 
buy  the  property  which  the  other  party 
agreed  to  sell.  Suit  was  brought  by  the  sell- 
er to  raiforce  the  contract  of  Abrahams  to 
make  the  purchase,  and  It  was  allied  tbat 
the  covenant  to  purdiase  on  the  part  of  Abra- 
hams was  omitted  from  the  contract  by  the 
mutual  mistake  of  tba  parties,  and  the  plain- 
tiff  asked  that  the  contract  be  reformed  by 
Inserting  the  omitted  part  and  thereupon  en- 
forced. Tbe  court  say  with  respect  to  this 
contract:  **Iiva7tblug  relating  to  reforma- 


tion of  tne  contract  may  be  eliminated  from 
the  case,  because  the  contract  as  reformed 
means  Just  what  It  did  before  it  was  refonn- 
ed.  Without  any  reformation,  it  <rt>llgated 
the  defendant  as  strongly  to  buy  and  pay  the 
price  specified  for  tbe  land  as  It  did  tlie  plain- 
tiff to  sell  It  for  that  price."  So  in  the  case 
at  bar,  In  which  the  contract  Is  much  more 
complete  and  certain  In  this  respect  than  tlie 
one  considered  tn  Preble  v.  Abrahams,  there 
Is  a  clearly  Implied  agreemmt  on  the  part 
of  the  defendant  to  buy  the  oil  which  the 
plaintiff  thereby  agreed  to  sell.  It  was  not 
necessary,  thra^ore,  under  this  state  of  the 
pleadings,  fOr  tbe  plaintiff  to  offer  any  evi- 
dence In  support  of  this  all^tl<m.  It  was 
admitted  by  the  answer,  and  c<»i8tttnted  a 
part  of  the  facts  of  the  case  wltlioat  b^i^ 
expressly  stated  in  the  findings.  Tbe  find- 
ings, however,  set  ont  the  contract  In  fulL 

There  are  no  other  points  made  by  the  de- 
fendant whldi  require  notice.  They  are  all 
dependent  u[>on,  and  relate  to,  tbe  question 
of  tbe  proper  conBtructI<m  of  Una  contract 
In  the  respect  above  mentioned. 

The  judgment  and  ordv  are  afflrmed 

We   concur:   ANGELLOm,    J.;  TAN 


in  Cal.  M 

OLSON  V.  CITY  AND  COUNTT  OF  SAN 

FRANCISCO.  (S.  F.  8,424.) 
(Sapreme  Court  of  California.  Oct  10,  190EU 

Taxatiow— PiAcn  o»  Taxatioh— Shippiiio— 

Home  Pobt. 

U.  S.  Comp.  SL  1901,  p.  2808,  provides 
that  every  vessel  shall  be  registered  by  tbe 
collector  of  tbe  district  whidi  Includes  the 
home  port,  which  i>ort  shall  be  deemed  to  be 
that  nearest  to  wliich  tbe  owner,  or,  if  more 
than  one,  the  managing  owner,  of  such  vessel 
usually  resides.  Rev.  St.  U.  S.  H  4159,  4160 
[U.  S.  Comp.  St  1001,  pp.  2823,  2824J,  pro- 
vide for  a  tempera^  registration,  when  for 
some  reason  a  vessel  cannot  be  registered  at 
her  home  port,  to  enable  her  to  engage  in  com- 
merce until  she  reaches  her  home  port.  Pol. 
Code,  8  3641,  provides  that  all  vessels,  except 
ferry  boats,  which  may  be  registered  or  are 
required  to  be  registered,  must  be  assessed  only 
in  the  county  or  cl^  where  ttie  same  are  regis- 
tered. Section  8645  provides  tbat  vessels  reg- 
istered  and  plying  in  whole  or  in  part  in  the 
waters  of  the  state,  the  owners  of  which  reside 
in  the  state,  must  be  assessed  in  the  state. 
Section  3646  jjrovides  that  all  boats  and  small 
craft  not  required  to  be  registered  must  be  as- 
sessed in  tbe  county  where  their  owner  resides. 
Held,  that  a  vessel  engaged  in  commerce  on  the 
high  seas  was  taxable  in  the  city  and  county 
of  San  Francisco,  whpre  the  managing  owner 
of  the  vessel  resided  there,  although  she  bad 
been  temporarily  registered  in  Washington,  had 
received  no  permanent  registration  at  San 
Francisco,  and  had  never  been  in  tbe  waters 
of  California,  and  though  some  of  ber  owners 
resided  without  the  state. 

[Ed.  Note. — For  cbrps  in  point,  see  vol,  4S, 
Gent.  Dig.  Taxation,  H  la  200,  430.] 

D^artment   1.   Appeal   from  BupoioF 
Court,  City  and  County  of  San  Francisco; 
J.  M.  Seawell,  Judge, 
Action  by  Oliver  J.  Olson  i^alnst  tbe  flty 
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and  county  of  Son  Francisco.  B^rom  an  order 
denying  plaintiff  a  n«w  triali  be  appeals.  Af- 
firmed. 

Rehearing  denied  NOTMnber  9. 190S. 

Devoto  &  Richardson,  for  appellant 
Franklin  K.  Lane.  City  Atty.,  Percy  V.  Lodk. 
City  Atty.,  and  W.  L  Brobecfe,  Asat  City 
Atty.,  for  respondent 

ANGELLOTTI,  J.  This  Is  an  action  to  re- 
cover  $204.55.  taxes  paid  under  protest  which 
were  levied  by  defendant  upon  the  lumber 
schooner  Oliver  J.  Olson  for  the  fiscal  year 
1901-02.  Defendant  bad  judgment,  and  plain- 
tiff appeals  from  an  order  denying  bia  motion 
for  a  new  trial. 

Tbe  contention  of  plaintiff  Is  that  the  vessel 
was  not  subject  to  taxation  In  this  state  for 
tbe  fiscal  year  1901-02.  The  material  facts 
are  as  follows,  viz.:  The  vessel  was  con* 
atructed  in  the  state  of  Washington  in  tbe 
year  1900.  At  12  o'clock  m.  of  the  first  Mon- 
di^  of  March,  1001,  she  had  never  been  in  the 
waters  of  California,  but  having  received 
temporary  r^stration  at  Port  Townsend, 
Wash.,  on  December  31, 1900,  had  thenceforth 
been  engaged  In  commwce  on  the  high  seas 
between  said  Port  Townsrad  and  Sidney,  Aus- 
tralia, and  Callao,  Fern,  and  consequently 
bad  not  received  permanent  registration  at 
San  Frandsco.  At  all  times  since  ber  lanndi- 
ing  abe  was  owned  by  some  20  persona:  some 
redding  In  tbe  dty  and  county  of  San  Fran- 
daco^  Oal.,  and  some  In  tbe  state  of  Wash- 
ington. At  all  sold  times  the  plaintiff  was 
the  managing  owner  of  the  veasel,  and  redded 
In  tbe  and  ooontf  of  San  Frandsco*  CaL 
The  temporary  cortlficato  of  reglatratlcm  of 
the  vessel  described  her  as  "of  Ban  Frands- 
co." Th«e  l8  nothing  In  the  recwl  to  indi- 
cate that  the  omdltlons  as  to  the  veesel  were 
such  as  to  g^n  her  on  actual  or  1^1  sltos 
In  tbe  state  of  Washington,  imless  that  result 
was  effected  by  her  temporary  registration  at 
a  port  within  that  atate,  or  by  the  fact  that 
some  of  her  owners,  not  Including  tbe  mana- 
ging owner,  resided  therein.  She  was  not  en- 
gaged ocdnslTely  within  the  waters  of  that 
state,  and  was  only  tonporarlly  therein  at 
certain  times,  as  an  Incident  to  her  employ- 
ment as  an  instrument  of  commerce  on  ttie 
high  seas. 

Tangible  personal  property  is  ordinarily 
taxable  fflily  In  tbe  state  wherein  It  is  pb  jslo- 
ally  situated.  Tbe  state  wherein  andi  pnn>- 
erty  has  its  actual  situs  may  always  tax  it 
(see  Pullman's  Car  Co.  v.  Pennsylvania,  141 
U.  S.  la  22.  11  Sup.  Ot  876,  85  L.  Bd.  618) ; 
and,  wUle  It  baa  been  held  that  it  Is  within 
tba  power  of  a  state  to  tax  sncb  ivoper^ 
owned  by  its  residents  outside  of  the  stote 
(see  same  case,  page  31  of  141  U.  S.,  page  881 
of  11  Snp.  Ct  [36  K  Ed.  618]),  such  power  is 
seldom  exercised  by  a  state,  as  it  would  lead 
to  double  taxation.  In  the  case  of  such  pn^ 
erty  tbe  actual  situs  Is,  therefore,  generally 
the  essential  factor  In  determining  tbe  Ques- 


tion of  taxlbiUty,  and  the  rMidoice  of  the 
owner  is  Immaterial.  When,  howerert  we 
come  to  seagoing  vessels  engaged  in  for^n  or 
Interstate  commerce,  and  not  onployed  In 
anch  commerce  wholly  within  the  waters  of 
any  one  state,  a  spedes  of  personal  property 
capable  of  private  ownership  and,  as  such, 
taxable,  we  find  that  from  the  nature  of  the 
property  a  different  rule  has  necessarily  been 
adopted.  Such  a  vessel  cannot  be  said  to 
have  an  actual  permanent  situs.  She-  goes 
where  abe  may  be  called  In  tbe  business  In 
which  she  Is  engaged,  and  is  In  port  in  any 
Jurisdiction  only  as  an  incident  to  that  busi- 
ness,  and  ther^ore  cannot  properly  be  hdd 
to  have  an  actual  situs  within  any  particular 
state.  Under  our  shipping  laws,  however, 
every  such  vessel  bas  what  is  called  hex 
"home  porl^"  the  pwt  to  wtaidi  she  belongs* 
and  wbldi  constitutes  her  legal  abiding  place 
or  residence,  regardless  of  her  actual  absence 
therefrom.  It  la  only  In  tbe  collection  dis- 
trict embracing  such  port  that  she  may  be 
permanently  r^ilstered.  It  is  provided  in 
section  4141  of  tbe  United  States  Revised 
Stetotes  [U.  S.  Omap.  St  19(0,  p.  280^  that 
"every  vessel,  except  oa  ber^nafter  provided, 
shall  be  registered  by  tSie  collector  of  the  ool- 
lectlon  district  which  Indndes  tbe  port  to 
which  such  vessel  shall  belong  at  the  time  c»f 
her  r^stry ;  which  port  shall  be  deemed  to  be 
that  at  or  nearest  to  which  tbe  owner  If  there 
be  but  one,  or,  if  more  than  <ma,  the  husband 
or  acting  and  managing  owner  of  such  vessel 
usually  resides."  The  reception  refeired  to 
in  this  section  relates  to  the  temporary  regis- 
tration of  vessels  provided  for  by  other  sec* 
tlons,  granted,  when  for  some  reastm  a  vessel 
cannot  owing  to  ahamee  therefrom,  be  re^s- 
tered  at  ber  home  port  for  tbe  purpose  of 
enabling  her  to  clear  and  oigage  in  commerce 
until  she  reaches  her  home  port  when  such 
temporary  registration  must  be  surrendered. 
Sections  4169,  4160^  Rev.  St  U.  8.  [U.  8. 
Gomp^  St  1901,  pp.  2823.  2821].  Such  regis- 
tration is  purely  temporary  in  character,  and 
necessarily  Implies  that  tbe  borne  poet  is  at 
at  a  different  place  from  that  at  wUch  tbe 
temporary  registration  Is  dfected  (see  Morgan 
V.  Parbam,  16  Wall,  471,  474,  21  L.  Ed.  803), 
and  that  tbe  vessel  la  not  In  any  proper 
s^ise,  abiding  within  the  Ilmtto  of  the  dis- 
trict whoeln  such  temporary  r^Istration  is 
effected. 

There  can  be  no  qnestlim,  upon  Uie  facts 
hereinbefore  stated,  that  the  home  port  of 
tbe  vessel  here  Involved  was,  at  tbe  time  ct 
her  temporary  registration,  the  port  of  San 
Francisco,  and  that  there  was  no  change  In 
Ibis  respect  up  to  and  Inclnding  tbe  first  Mon- 
day of  Mardi,  1901.  It  at^wars  to  be  thor- 
oughly settled  that  the  legal  sltos  of  such  a 
vessel  for  1^  purpose  of  toxatlon  is  In  her 
home  port,  and  that  ber  physical  absence 
therefrom  cuts  no  figure.  For  such  purpose 
she  Is  deemed  to  he  at  sudi  place,  and  Is  tax- 
able only  within  toe  state  to  which  such  place 
Is  situated.  See  People  v.  Ctnn'rs,  68  N.  T. 
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242 ;  Morgan  t.  Parbam,  supra ;  Hays  t.  Pa- 
dfle  Mall  S.  S.  Co.,  17  How.  596,  IS  L.  Ed. 
264;  Gloucester  Ferry  Co.  t.  PennsylTanla, 
114  n.  S.  210,  6  Sup.  Ct  826,  29  L.  Ed.  158; 
Pullman's  Car  Co.  t.  Pennsylvania,  supra; 
Jobnson  v.  Merchants'  Line,  37  Fla.  499,  19 
South.  640,  37  L.  B.  A.  518,  note.  It  Is  held 
that  such  a  vessel  may,  by  being  indefinitely 
and  exclusively  employed  within  the  waters 
of  another  state,  acquire  an  actual  situs 
therein  which  will  permit  of  her  taxation 
there  (see  Old  Dominion  St.  Co.  v.  Virginia, 
rU.  S.]  25  Sup.  Ct.  688,  49  L.  Ed.  1059;  Na- 
tional Dredging  Co.  v.  State.  99  Ala.  462,  12 
South.  720);  but  this  conclusion  la  founded 
on  the  proposition  that  by  actual  use  the 
vessel  has  acquired  a  permanent  actual  situs 
In  another  state,  and  is  no  longer  actually 
engaged  In  foreign  or  interstate  commerce,  ex- 
cept within  the  limits  of  such  state  (see  Old 
Dominion  St  Ga  v.  Virginia,  supra).  No  such 
condition  exists  here,  and  It  is  universally 
ncognlsed  that;  In  the  absence  of  the  acquire- 
ittent  of  any  permanent  actual  abiding  place 
elsewb«re,  the  role  as  to  altna  fbr  taxation  la 
as  first  stated  above. 

In  the  application  of  ttiat  mle,  questions 
may  aometUnes  arise  as  to  the  place  within 
the  stat^  including  the  home  port,  where  the 
vessel  may  be  taxed,  where  the  owner  resides 
without  the  limits  of  the  dty  where  the  ves* 
■el  la  r^stered  (see  Hooper  Baltimore. 
12  Ud.  464);  but  no  wadx  qneation  exists 
here,  in  view  of  flie  residence  of  the  mana- 
gi&C  owner  within  snch  clt7  and  county  of 
San  Francisco.  The  decisions  enunciating 
the  genwal  mle  generally  show  tiiat  the  ves* 
sel  has  been,  in  tact,  registered  at  her  bmne 
port,  vis.:  the  port  at  or  nearest  to  which, 
at  the  time  of  registration,  the  biud>and  or 
acting  and  managing  owner  usually  resides, 
and  some  of  tiie  opinlixis  wpetik  of  the  actual 
pomanent  r^flstratlon  at  a  place  As  deters 
mlnitv  the  home  port  But  It  la  apparent 
that  the  vessel  may  have  a  home  port  prior 
to  snch  nelstration.  This  borne  port  under 
tiie  terms  of  the  statute,  ccmdnaiTely  deter- 
mlnea  Un  place  ot  r^^stratlon,  and  in  many 
cases,  as  in  the  <»8e  at  bar,  Ute  Tsaael  with  a 
home  port  precise^  and  definitely  located, 
cannot  at  once  be  there  permanently 
tered.  but  must  work  under  a  temporary  reg- 
istration. This  condition  cannot  affect  the 
rule  requiring  taxation  to  be  at  the  home 
port  the  legal  situs  of  the  Teasel,  tlie  only 
Itlace  at  which  she  can  properly  be  said  to  be 
permanently  located.  In  Com.  v.  Am.  Dredg- 
ing Co.,  122  Pa.  886,  891,  16  Atl.  443,  444,  1 
L.  B.  A.  237. 9  Am.  St  Bep.  116»  it  was  said: 
'^lie  mle  as  to  vessels  engaged  In  foreign  or 
Interstate  commerce  la  that  their  situs,  for 
the  purpose  of  taxation,  is  their  home  port 
of  registry,  or  the  resldaace  of  their  owner. 
If  nnregiatored.  •  •  •  These  vessels.  If 
they  may  be  so  called,  were  not  registered. 
Hence  their  situs  for  taxation  is  the  domicile 
of  the  owners.  This  rule  must  prevail,  in 
the  absence  of  anything  to  show  that  they 
are  so  perman«itlr  located  tn  anotlier  state 


as  to  be  liable  to  taxation  under  tiie  laws  of 
that  state."  This  is  but  another  way  of  stat- 
ing that  the  taxation  must  be  in  the  state  of 
the  home  port,  at  which  alone  the  vessel  may 
be  registered.  It  Is  also  dear,  under  the 
statute  and  decisions,  that  where  the  vessel 
has  several  owners,  It  is  only  the  residence 
of  the  managing  owner  that  is  materiaL  It 
is  therefore  apparent  that  neither  the  tempo- 
rary registration  in  Washington,  nor  the 
residence  in  that  state  of  one  or  more  of  the 
owners,  exclusive  of  the  managing  owner, 
can  affect  the  question  before  us.  Under  the 
well-settied  law,  this  vessel  had  its  1^1  situs 
In  the  dty  and  county  of  San  Francisco  on 
the  first  Monday  of  March.  1901,  and  for  the 
purpose  of  taxation  was  at  that  time  within 
that  city  and  county.  It  was  "property  In  the 
state,"  within  the  meaning  of  those  words  as 
used  in  section  1,  art  IS,  of  the  Constitution, 
relating  to  revenue  and  taxation,  and  was 
by  such  provision  required  to  be  taxed  here. 
As  was  held  In  the  Pamsylvanla  case  last 
cited,  this  must  be  the  rule;  In  the  absence 
of  anything  to  show  such  a  permanent  lo- 
cation elsewhere  as  to  make  the  Tessel  liable 
to  taxation  there. 

Counsel  Air  plaintiff  omtend  fliat  secttona 
8644  to  8646  of  tiie  Political  Code  specify  the 
only  cases  In  which  a  veesd  other  than;  a 
ferry  boat  may  be  taxed  In  this  atet^  and 
that  the  facts  of  tbls  case  do  not  bring  the 
vessel  within  the  provisions  such  sectlonsL 
In  view  of  the  sectlan  of  the  Constitution  re- 
qolrtDg  all  int^ierty  in  the  state  not  special^ 
exempted  by  constltntiinia]  provMon  to  be 
taxed  (section  1,  art  18),  the  LegWatnre 
could  not  of  course,  exempt  from  taxation 
a  vessel  bavlzv  Ite  legal  situs  In  this  stated 
See  Mat^ay  r.  San  Frandao,  113  Cal.892,401, 
45  Paa  696.  We  ar^  however,  of  the  opinion 
that  no  attonpt  to  do  ao  la  evidenced  1^ 
the  sections  relied  on.  Section  8807,  PoL 
God^  contains  the  same  requiremoit  as  to 
the  taxation  ot  all  iffoperty  In  the  state  as 
does  the  Constitution,  Sections  8644  and 
8646  are  manifestly  nothing  more  than  reg- 
ulations flxlnc  the  particular  place  within 
the  stete,  where  certain  vessels  taxable  In 
the  state  must  be  assessed  and  the  taxes  paid. 
Section  8646  Is  In  no  way  applicable  here;  aad 
the  utmost  effect  that  could  reasonably  be 
given  to  section  8644  In  favor  of  plalntUt 
would  be  to  hold  that  it  forbids  the  assess- 
ment of  any  unregistered  vessel  In  any  other 
county  or  dty  and  county  of  the  state  than 
that  In  which  it  la  required  to  be  permanent- 
ly registered.  It  certelnly  cannot  be  con- 
trued  as  exempting  altogether  from  taxation 
a  vessel  wbidi  has  not  been  reglst^ed,  or  aa 
making  the  temporary  registration  elsewhere 
a  bar  to  taxation  here.  By  section  3645  It 
was  attempted  simply  to  provide  for  the  tax- 
ation in  this  state  of  vessels  permanenUy 
registered,  licensed,  or  enrolled  outside  of 
the  stete,  where  such  vessels  ply  in  whole  or 
in  part  in  the  waters  of  this  sUte,  and  the 
owners  reside  In  this  state.  That  section  is 
not  relied  on  b/,  defendant  in  this  caa^  and. 
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under  the  facta  of  the  case.  Is  In  no  way  ap- 
plicable. The  case  of  San  Francisco  v.  Tal- 
bot, 68  CaL  486.  la  not  In  point.  The  vessel 
there  Involved  was  permanently  registered 
in  "Washington  Territory  where  the  mana- 
ging owner  resided,  did  not  ply  In  whole  or 
to  part  in  the  waters  of  this  state,  and  was 
only  transiently  herein,  where  some  of  the 
owners,  other  than  the  managing  owner, 
resided.  Obviously,  under  the  views  herein 
OEpressed,  this  vessel  was  not  taxable  here, 
and  nothing  Is  said  In  the  opinion  la  that 
case  ataU  in  conflict  wltb  what  has  here  been 
said. 

The  finding  that  plaintiff  was  the  mana- 
ging owner,  and  that  he  resided  In  the  city 
and  county  of  San  Francisco,  which  Is  not 
Attacked,  renders  Immaterial  the  finding 
complained  of  as  to  the  residence  of  the  other 
■owners.  The  amount  of  Interest  of  the  man- 
aging owner  was  also  an  Immaterial  factor. 
The  finding  that  the  city  and  county  of  Sai 
Francisco  was  the  home  port  of  the  vesae 
was  not  as  claimed  outside  of  the  Issues. 

The  order  denying  tiie  motUHi  for  a  new 
trial  is  affirmed. 

We  concur:   SBAW,  J.;  TAN  DTEB,  J. 


VBTBB  T.  CITY  AND  COUNTY  OF  SAK 

FRANCISCO.   (S.  F.  3,423.) 
<6apreme  Conrt  of  California.  Oct.  10.  1905.) 

D^artment  1.  Appeal  from  Superior  Court, 
Olty  and  County  of  Ban  Francisco;  J.  M. 
■fieawell.  Judge. 

Action  by  Albert  Meyer  against  the  city 
-and  county  of  San  Francisco.  From  an 
■order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Blearing  denied  November  9, 1905. 

Devoto  &  Richardson,  for  appellant  Frank- 
lin K.  Lane,  City  Atty.,  Percy  V,  Long,  City 
Atty.,  and  W.  I.  Brobeck,  Asst  Caty  Atty., 
^for  respondent. 

ANGELLOTTI,  J.  This  Is  an  appeal  from 
an  order  denying  plaintiff  a  new  trial  in*  an 
action  to  recover  taxes  on  a  vessel,  paid  un- 
-der  protest  The  legal  question  involved  is 
the  same  as  that  presented  by  the  appeal  In 
Olson  V.  City  and  County  of  San  Francisco 
<S.  F.  No.  3,424;  this  day  decided)  82  Pac.  850. 
For  the  reasons  stated  In  the  opinion  filed  in 
tbat  case,  the  order  denying  the  motion  for  a 
new  trial  herein  is  affirmed. 

We  concur:  SHAW,  J ;  VAN  DTKB,  J. 
148  Cat.  1» 

OTIS  et  al.  v.  SUPERIOR  COURT  OF  LOS 

ANGELES  COUNTY.     (S.  F.  4,193.) 
(Supreme  Conrt  <a  California.  Oct  IS^  1905.) 

1.  Contkmpt—Pbosectjtion— Appeal— Scope 
or  Review. 

As  every  court  Is  the  ezdnsive  inAgi  of  Its 
■own  contempt,  its  Judgment  is  subject  to  review 
only  on  the  pomt  of  jurisdiction. 

[Bd.  Note. — For  cases  in  point  see  vol.  10. 
•Cent  Dig.  Contempt  K  21%  ^.I 


2.  Same— JoDQMENT  Bkcobd— Requisites. 

A  ja<teni«nt  couvicting  of  a  contempt  of 
court  is  invalid,  unless  the  record  of  the  omvie- 

tion  shows  on  its  face  tliat  the  mattm  charged 
were  within  the  court's  jurisdiction. 

S.  SaUE — IRITIATOBT  AlTlDAVIT. 

Where  petitioners  were  convicted  of  con* 
tempt  in  criticiBlng  proceeding  of  a  grand  Jury, 
their  acts  not  being  done  m  the  Immediate 
presence  of  tlie  court,  it  was  essestial  tliat 
the  InitiHtory  affidavit  should  contain  a  recital 
of  the  acts  charged,  and  show  that  they  con- 
stituted a  legal  contempt 

[Ed.  Note.— For  cases  in  point  see  vol  10, 
Cent  Dig.  Contempt  I  146.] 
4.  Same — Acts  of  Cobpobatiok — Lxabiutt  op 

Officers. 

Where  a  contempt  for  which  petitioners 
wore  convicted  consisted  in  the  publication  of 
certain  articlflfl  criticising  the  proceedings  of  a 
grand  jury  in  a  newspaper  published  by  a  cor- 
poration, and  the  affidavit  merely  alleged  tbat 
the  petitioners  were  the  presidrait  and  general 
manager  and  vice  president  and  assistant  gen- 
eral manager  of  the  corporation  at  ail  tnnes 
mentioned  therein.  It  was  fatally  defective  for 
failure  to  charge  that  they  personally  caused,  m, 
being  In  control,  at  least  permittw^  the  publica- 
tion of  the  articles  in  qneatlon. 

In  Bank.  Certiorari,  on  petition  of  H.  O. 
Otis  and  another  to  review  the  Judgment  of 
the  superior  court  of  Xxm  Angeles  county  con- 
victing petltloneFB  of  contempt  Judgment 
annulled. 

Hunsaker  ft  Brltt  for  petitioners.  3.  D. 
Fredericks  and  Hartley  Shaw,  for  respondent 

BEATTY,  C.  J.  This  Is  a  petition  for  the 
writ  of  certiorari  to  bring  up  for  review  the 
Judgment  of  the  superior  court  convicting  the 
petitioners  of  a  contempt,  alleged  to  have 
been  committed  by  the  publication  in  succes- 
sive Issues  of  the  Daily  Times,  a  newspaper 
published  in  Los  Angeles,  of  a  series  of  arti- 
cles criticising  the  proceedings  of  tbe  grand 
Jury  in  respect  to  matters  then  under  investi- 
gation. The  petition  sets  out  very  folly  all 
of  the  proceedings  in  the  matter  of  the  al- 
leged contempt  and  the  question  as  to  the 
validity  of  the  Judgment  of  the  superior  court 
has  been  submitted  on  general  demurrer  to 
the  petition. 

There  are  some  propositions  Included  In  the 
case  that  have  been  so  often  decided  and  are 
so  entirely  unquestioned  by  cotmsel  that  they 
may  be  briefly  stated  without  any  citation  of 
authority.  Every  court  is  the  exclusive  Ju^e 
of  Its  own  contempts,  and  Its  Judgment  Is 
subject  to  review  only  upon  the  point  of  Juris- 
diction. But  every  court  In  a  contempt  pro- 
ceeding exercises  a  strictly  limited  juris- 
diction, and  Its  judgment  convicting  of  a  con- 
tempt Is  Invalid,  unless  the  record  of  the  con- 
viction shows  upon  Its  face  that  the  matter 
charged  was  within  Its  Jurisdiction.  If  the 
contempt  consists  of  nets  done  In  the  Imme- 
diate view  and  presence  of  the  court  the  Judg- 
ment must  contain  a  recital  of  tbe  acts,  and 
must  show  by  its  recitals  that  they  were  com- 
mitted In  the  presence  of  the  court  by  the 
party  charged,  and  the  acts  must  come  with- 
in the  legal  definition  of  a  contempt  If,  as 
in  the  present  case,  the  alleged  contonpt  con- 
sists in  acta  not  done  In  tlM  Immediate  view 
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and  presence  of  the  court,  It  Is  essmtlal  to 
the  jurisdiction  tliat  the  affidavit  upon  which 
the  citation  is  Issued  should  contain  every- 
thing that  in  tiie  other  case  must  be  recited 
In  the  Judgment;  for  nothing  ran  be  proved 
that  is  not  charged,  aud  If  the  affidavit  Is 
materially  defective  the  Judgm«it  founded 
upon  It  must  necessarily  be  equally  defective. 

The  contention  of  petitioners  Is  that  the 
affidavit  upon  which  they  were  cited  to  show 
cause  why  they  should  not  be  punished  la  ma- 
terially and  fatally  defective  In  fallii^  to  al- 
lege that  they  were  the  publishers  of  the 
articles  which  were  found  to  have  constituted 
a  contempt  of  the  court.  No  very  serious  at- 
tempt Is  made  by  counsel  to  combat  the  care- 
ful and  able  opinltm  of  the  respondent  In  sup- 
port of  bis  conclusion  that  the  articles  in 
question  did  constitute  a  contempt,  but  they 
do  show  that  the  affidavits  failed  to  connect 
the  petitioners  with  the  publication  either  by 
direct  averment  that  th^  were  the  publish- 
ers, or  by  any  statement  of  facts  leading 
necessarl^  to  that  conclusion.  The  affidavits, 
after  setting  out  the  articles  complained  of, 
and  showing  that  on  certain  dates  they  were 
published  in  the  Los  Angeles  Dally  Tlmee, 
contained  the  following  averments:  "Affiant 
further  says  that  he  Is  Informed,  and  so  al- 
lies it  to  be  a  fact,  that  H.  G.  Otis  ia  the 
presidoit  and  genwal  manager  of  the  Times 
Mirror  Company,  the  publishers  and  printers 
of  the  said  Los  Angeles  Daily  Times,  and 
that  he  was  such  presld^t  and  general  man- 
ager at  all  of  the  times  herein  mentioned,  and 
that  Harry  Chandler  is  the  vice  president  and 
assistant  general  manager  of  said  Times  Mir- 
ror Company,  and  that  he  was  such  vice 
president  and  asalatant  general  manager  at 
all  of  the  times  herein  mentioned."  This  was 
not  gnfflcioit.  An  officer  of  a  corporation  Is 
not  criminally  answerable  for  any  act  of  a 
corporation  in  which  he  Is  not  personally  a 
participant,  and  It  does  not  follow  as  a  l^al 
conclusion  that  the  manager  or  assistaut 
manager  of  a  corporation  engaged  In  the  pub- 
lication of  a  dally  newspaper  acts  at  all 
times,  or  even  at  any  time,  as  its  editor.  To 
make  the  petitlaners  liable  In  contempt  for 
matter  appearing  in  the  Times,  it  was  neces- 
sary to  show,  and  therefore  essential  to 
charge,  that  they  personally  caused,  or,  being 
in  control,  at  least  permitted,  the  publication 
of  the  articles  In  question. 

On  the  legal  proposltlona  Involved  in  the 
case,  it  ia,  as  above  Intimated,  superfluous  to 
cite  authority;  but  we  refer  to  two  of  our 
most  recent  deci^ns:  Rogers  v.  Superior 
Court,  145  Cal.  88,  78  Pac.  844;  Button  v.  Su- 
perior Court  (Cal.  Sup.)  81  Fac.  409. 

The  Judgment  convicting  the  defendants  of 
contempt  is  hereby  annulled. 

We  concur:  McPARLAND,  J. ;  HEN- 
SFIAW,  J.;  VAN  DYKE,  J.;  ANGELLOT- 
TI,  J. 

SHAW.  J.,  did  not  participate  In  the  de- 
cision of  the  case. 


LIVESLBT  et  al.  v.  JOHNSTON  et  al. 
(Supreme  Court  of  Oregon.   Nov.  3,  WOo.) 

1.  Appeal— Mandate— Rkcall. 

The  Supreme  Court  has  power,  at  any  time 
dm-ing  the  term  at  which  an  appeal  was  dis- 
missed as  to  one  o(  the  parties  under  a  stipula- 
tion entered  into  by  mistake,  to  recall  the  man- 
date aftw  it  has  been  transmitted  to  the  trial 
court 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  4719.] 

2.  Saue — Stipulation  to  Dishiss. 

Where  appellants'  counsel  was  led  to  sign 
a  stipulation  for  the  dismissal  of  an  antm 
as  to  one  of  the  parties  on  his  false  statement 
that  he  had  settled  all  matters  with  appellants, 
such  stipulation  was  based  on  a  mintake  of  fact, 
entitling  apiwllant  to  repudiate  the  same  and 
obtain  a  recall  of  the  mandate  dismissing  the 
appeal. 

On  moti<m  to  recall  mandate.  Motim 

granted. 

A.  M.  Cnunon  and  H.  J.  Bigger,  for  the 
motion.  W.  T.  Slater  and  Wirt  Minor,  op- 
posed. 

PER  CURIAM.  This  is  a  motion  to  recall 
a  mandate.  T.  A.  Llvesley  and  Johu  J.  Rob- 
erts, partners  as  T.  A.  Llvesley  &  Co.,  com- 
menced a  suit  against  John  Johnstoo,  Jr.,  aud 
Adolph  Wolf  and  Julius  Wolf,  partners  as 
Adolph  Wolf  &  Son,  and  the  Southern  Pacific 
Compauy,  a  corporation,  to  compel  the  specif- 
ic performance  of  Johnston's  agreement  to 
deliver  to  them  20,000  pounds  of  hops  grown  in 
1003,  alleging  Johnston's  insolvency  as  a 
ground  for  the  equitable  relief  invoked.  A 
temporary  injunction  was  issued  to  restrain 
the  defendants  from  disposing  of  the  hops, 
but  a  demurrer  to  the  complaint  was  sus- 
tained, the  injunction  dissolved,  and  the 
suit  dismissed.  The  plaintiffs  ai>pealed  from 
that  decree  which  was  reversed,  the  demurrer 
overruled,  and  the  cause  remanded.  Llvesley 
V.  Johnston,  45  Or.  30,  76  Pac.  13,  94«,  6.5  LJl. 
A.  783.  In  the  meanwhile  the  hops  grown  in 
1903  were  shipped  out  of  the  state  by  the  de- 
fendants, and  a  supplemental  complaint  was 
filed,  alleging  this  fact  and  praying  for  the 
dihuRges  sustained.  The  cause  was  tried  on 
the  amended  Issues  and  plaintiffs  recovered 
the  sum  of  $2,.'300,  from  which  decree  the  de- 
fendants appealed. 

At  the  time  that  decree  was  given  there 
was  also  another  decree  rendered  against 
Johnston  In  a  suit  Instituted  by  Livesley  & 
Co.,  compelling  him  specifically  to  perform 
his  agreement  to  deliver  to  them  20,000 
pounds  of  hops  grown  in  1904.  After  the 
fihdings  of  fact  had  been  made  In  the  former 
suit,  hut  before  the  decree  passed,  Johnston 
settled  the  latter  case  hy  delivering  to  Lives- 
ley  &  Co.  the  hops  decreed  them,  and  by  a 
new  contract  further  agreed  annually  to  de- 
liver to  them  20,000  pounds  of  hops  for  the 
years  1905  to  1907,  inclusive,  in  accordance 
with  the  terms  of  his  orisiual  contract.  The 
plalntllTs'  counsel,  considering  that  the  new 
agiTcment  was  tantamount  to  a  settlement 
of  the  decree  In  the  case  at  bar,  so  for  as 
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Jobuslon  was  concerned.  Informed  defend- 
ants' counsel  that  In  consequence  thereof  they 
Intended  to  move  to  dismiss  the  appeal  herein 
as  to  that  party.  The  defendants'  counsel 
thereafter  saw  Johnston,  who  stated  that  he 
had  settled  all  matters  with  Llvesley  &  Co^ 
and  based  on  this  Information  a  written 
agreement  was  entered  Into  that  the  appeal 
should  be  dismissed  as  to  Johnston,  but  It 
was  not  stipulated  therein  that  his  discharKO 
should  be  without  prejudice  to  any  of  the 
other  parties.  The  stipulation  was  filed  In 
this  court  July  3,  1905,  and  three  days  there- 
after a  decree  was  rendered  in  accordance 
therewith  and  against  Johnston  and  the  sure- 
ties on  the  undertaking  on  appeal  for  the  sum 
of  $2,500,  and  the  costs  and  disbursements 
of  the  suit  Based  on  this  decree,  a  mandate 
was  Issued  and  sent  to  the  court  below, 
where  defendants'  counsel  objected  to  the 
entry  thereof,  and  further  proceedings  there- 
on were  stayed  by  an  order  of  a  justice  of 
this  court  until  the  matter  of  recalling  the 
mandate  could  be  heard.  The  parties  appear- 
ing pursuant  to  notice,  plaintiffs'  counsel 
insist  that  jurisdiction  of  the  cause,  so  far 
OS  it  relates  to  Johnston,  was  lost  by  sending 
down  the  mandate,  and  that  this  court  is 
powerless  to  recall  it  In  Ah  Lep  v.  Gong 
Choy,  13  Or.  429,  11  Pac.  72,  It  is  intimated 
that  the  authority  to  recall  a  mandate,  after  It 
has  been  transmitted  to  the  court  below,  is 
very  doubtful.  This  statement  Is  not  borne 
out  by  the  weight  of  adjudged  cases  nor 
i«usonant  with  the  rule  prevailing  in  this 
court,  where  the  practice  has  been  to  recall 
a  mandate  after  It  has  been  received  In  the 
court  below  for  the  purpose  of  correcting 
to  error  or  irregularity  therein  or  an  Inadvert- 
tence  In  issuing  It  State  t.  Pennoyer,  26  Or. 
205,  37  Paa  906,  41  Pac.  1104,  25  L.  R.  A. 
802.  In  Morrell  v.  Miller,  28  Or.  354,  43  Pac. 
490,  45  Pac.  240,  a  doubt  is  expressed  as  to  the 
right  of  this  court  to  recall  a  man- 
date after  the  expiration  of  the  term 
at  which  the  judgment  or  decree  is  giv- 
en, upon  which  the  remittitur  is  based. 
In  Cnlifornia,  however,  it  la  held  that  when 
an  order  dismissing  an  appeal  has  been  Im- 
provldently  granted,  predicated  upon  a  false 
suggestion  or  tinder  a  mistake  as  to  the  facts, 
the  appellate  court,  invoking  the  principle 
that  Its  jurisdiction  cannot  be  divested  by 
an  irregular  order,  will  recall  a  mandate, 
even  after  the  expiration  of  the  term  at 
which  the  wder  was  mada  Rowland  t. 
Kreyenhagen,  24  CaL  52;  Vance  t.  Pena, 
36  Gal.  32S.  In  the  case  at  bar  It  is  not 
necessary  to  Invoke  the  rule  prevailing  In  the 
sister  state,  which  Is  stated  only  to  illustrate 
the  doctrine  applied  taerdn,  for  tbe  motion 
to  recall  the  mandate  was  filed  during  the 
term  at  which  the  decree  dismissing  the  ap- 
peal as  to  Johnston  was  given,  to  wit;  Sep- 
tember 13, 1905,  and,  though  tiie  matter  was 
not  heard  nntll  the  next  mouth,  the  applica- 


tion kept  the  proceedings  alive  and  carried 
them  over  info  the  succeeding  term.  Bronson 
V.  Schulten.  104  U.  S.  410.  26  L.  Ed.  797;  Deer- 
ing  V.  guivey.  20  Or.  fiijO,  38  Pac.  710;  Hen- 
rlchsen  v.  Smith,  29  Or.  47.'),  42  Pac.  480,  44 
Pac.  400.  The  preponderance  of  judicial 
authority  concedes  the  power  of  a  court  of 
record  at  any  time  during  the  term  at  which 
a  judgment  is  rendered  to  set  It  aside,  when 
It  was  Improvidently  given  in  consequence 
of  a  false  suggestion  or  under  a  mistake  of 
facts.  It  necessarily  follows  from  this 
principle  that,  when  a  court  Is  vested  with 
authority  to  set  aside  a  judgment  or  a  decree, 
it  also  possesses,  as  an  incident  to  the  exer- 
cise of  that  power,  the  inherent  right  to  re- 
call any  writ  or  order  based  on  the  cooclu- 
sion  reached. 

The  remaining  question  Is  whether  the 
stipulation  entered  Into  by  counsel  for  the 
respective  parties  was  procured  under  such 
circumstances  as  to  show  that  the  decree 
dismissing  the  appeal  as  to  Johnston  was 
improvidently  given.  The  affidavits  of  the 
plaintiffs,  T.  A.  Llvesley  and  John  J.  Roberts, 
respectively,  show  that  the  settlement  ef- 
fected with  Johnston  did  not  relate  to  the 
hops  which  he  raised  in  1903,  the  right  to 
the  possession  of  which  was  controverted  In 
this  suit  Johnston  made  an  affidavit  for 
each  of  the  parties.  In  the  first  which  was 
prepared  for  the  defendants,  he  states  that 
he  met  one  of  appellants'  counsel  in  Salem 
after  the  appeal  in  tbis  case  had  been  taken, 
and  told  him  he  had  settled  all  matters  with 
Llvesley  &  Co.  In  bis  subsequent  affidavit, 
made  at  plaintiffs'  request,  he  denies  that 
he  made  such  statement  to  appellants'  coun- 
sel. The  material  parts  of  Johnston's  later 
affidavit  are  denied  in  every  particular  by 
tbe  affidavit  of  one  Thomas  Brown,  a  no- 
tary pul)lic,  who  administered  to  Johnston 
tlie  oath  he  took  lu  preparing  the  prior  af- 
fidavit. From  an  examination  of  tbe  affi- 
davits of  the  respective  parties  and  a  con- 
sideration of  all  tbe  circumstances  attend- 
ing the  execution  of  tbe  stipulation  to  dis- 
miss the  appeal,  we  conclude  that  the  state- 
ments contaiued  In  Johnston's  later  affidavit, 
that  controvert  those  of  the  prior  declara- 
tion under  oath,  are  false.  Johnston  told  ap- 
pellants' counsel  that  he  had  settled  all  mat- 
ters In  dispute  with  Llvesley  &  Co.,  when  he 
bad  not  done  so,  and  the  person  to  whom 
such  false  statement  was  made  evidently 
relied  thereon,  when  be  subscribed  tbe  name 
of  the  firm  of  which  he  is  a  member  to  the 
stipulation  to  dismiss  the  appeal.  This 
agreement  was  based  on  a  mistake  of  fact 
brought  about  by  Johnston's  false  state- 
ment and  for  this  reason  the  stipulation  Is 
not  binding  upon  tbe  parties  to  It 

Tbe  mandate  should  be  recalled,  and 
when  received  in  this  court,  the  decree  dis- 
missing the  appeal  as  to  Jobnston  set  aside ; 
and  It  Is  BO  ordered. 
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WELLS.  FARGO  ft  CO.  T.  PAGE  et  aJ.* 

(Bapreme  Coart  of  Oregon.  Oct  SO,  1906.) 

L  Vkkdob  and  Pdbchaseb — PATUBirr  or  Pim- 
CHABE  Monet — Deposits  and  Fobfeitttke. 
A  purchaser  who  deposits  money  as  security 
for  the  performance  of  a  contract,  to  be  for- 
feited in  cage  of  defanlt,  is  entitled  to  a  return 
of  the  money,  unless  the  vendor  has  a  cause  of 
action  against  him  for  default  in  the  perform- 
ance of  the  contract 

2.  Same — Actions  fob  Damages — Pleading — 

NECEesnr  of  Avebbinq  Tendeb. 

Where  a  vendor  of  real  estate  has  title  or 
ability  to  perform,  and  the  purchaser  repudiates 
the  contract  before  the  time  for  performance 
has  arrived,  the  vendor  need  not,  in  an  action 
tlx  breach  of  th*  contract,  aver  a  tender  or 
offer  to  perform. 

[Ed.  Note. — ^FoT  cases  in  point,  see  vol.  48, 
Gent  Dig.  Vendor  and  Purchaser.  {  MS.] 
8.  Same — Abujtt  to  Febfobm — Nbcessitt  or 

Showino. 

The  fact  that  a  porchaser  In  a  contract 
for  the  sale  of  lands  repudiates  the  agreement 
before  the  arrival  of  the  time  for  performance 
does  not  relieve  the  vendors  from  tne  necessity 
of  showing  an  ability  on  their  part  to  comply 
wiJ.1  the  contract  in  order  to  put  the  purchaser 
In  default  and  recover  forfeit  money  deported 
by  him. 

Ai^eal  from  Circuit  Court.  Mnltwunah 
Gonntr;  Arttrar  L.  Vraser,  Judge. 

BUI  tor  interpleader  Wells,  Fargo  ft 
Co.  against  James  B.  Page  and  others.  From 
a  decree  In  favor  of  def^idant  Gilbert,  de- 
fendants Benson  and  Hyde  appeal.  AfDrmed. 

On  March  14,  1902,  Benson  and  Hyde  and 
W.  II.  Gilbert  entered  Into  a  contract  In  writ- 
ing for  the  sale  by  the  former  and  the  pur- 
chase by  the  latter  of  8,280  acres  of  land  in 
the  state  of  Washli^on.  Benson  and  Hyde 
had  no  title  at  the  time  the  contract  was 
made,  but  the  laud  had  been  selected  by  them, 
or  for  their  benefit,  under  the  provisions  of 
the  act  of  Congress  of  June  4.  1897,  permit- 
ting the  surrender  of  lands  within  forest 
reserves  and  the  selection  of  other  lands  in 
lieu  thereof.  Under  the  rules  end  regula- 
tions of  the  Interior  Department,  no  title 
vested  In  the  selectors  of  such  lands  until 
the  selections  were  approved  by  the  Com- 
missioner of  the  Genera]  Land  Office.  None 
of  the  selections  which  Benson  and  Hyde 
agreed  to  sell  to  Gllt>ert  had  been  bo  approved 
at  the  time  the  contract  was  made.  This 
fact  was  recited  In  the  agreement,  and  it  was 
stipulated  that,  whenever  the  Commissioner 
should  approve  any  of  the  selections,  the  title 
of  the  selector  sbould  be  considered  good  and 
sufficient,  and  a  deed  from  blm.  conveying 
all  bis  Interest  and  such  as  he  might  there- 
after acquire,  should  be  deemed  a  good  and 
sufficient  deed.  It  was  farther  agreed  that 
Gilbert  should  deposit  with  Wells,  Fargo  Sc 
Co.'s  Bank  In  Portland  $10,000.  which  should 
be  retained  and  held  by  the  bank  as  a  for- 
feit to  Benson  and  Hyde  In  case  of  the  failure 
of  Gilbert  to  comply  with  the  terms  of  his 
agreement,  and  from  which  the  last  payments 
on  account  of  the  purchase  price  of  the  land 
should  be  made,  if  the  terms  of  the  contract 
were  kept  and  performed  by  Benson  and 

•  RehearUu  denied  December  i,  1909. 


Hyde;  and  that  If  defanlt  eboald  be  made 
by  Gilbert  In  tbe  perfMinaDce  <m  bim  part 
of  any  of  tbe  conditions  of  the  contract,  tbe 
agrement  of  Benscm  and  Hyde  to  sell,  and 
bis  right  to  purchase  any  of  tbe  lands  for 
which  paymmt  had  not  been  actually  made, 
should  cease  and  determine,  and  tbe  forfeit 
money  should  tbereupcm  become  tbe  pnq;>ertr 
of  Benson  and  Hyde,  and  tbe  bank  should 
pay  it  over  to  tbeoL  It  was  also  agreed  that 
In  addition  to  tbe  fwf^t  money  Gilbert 
shoold  at  all  times  have  on  d^MMlt  with 
the  bonk  fiaOOO  with  whi&i  to  moke  th« 
paymenls  as  they  became  doe,  and  that  when 
any  of  tbe  selections  Bbonld  be  ajfptoni, 
and  Benson  and  Hyde  sboold  deliver  to  the 
bank  a  deed  or  deeds,  in  a  certain  torn  as 
agreed  upon,  convening  to  Gilbert  all  the 
title,  present  and  praq»eetiTe»  of  the  selecton, 
accompanied  by  erldmce  ot  tlie  aivroral  of 
the  selections,  tbe  bank  shoold  pay  ont  of 
tbe  money  deposited  with  it.  exclnslve  of  the 
forfeit  moiie<y,  to  Benson  and  Hyde  the  par- 
chase  price.  It  was  fnrtbw  stipulated  that, 
if  all  tbe  sOlectlons  were  not  approved  with- 
in one  year  fnnn  tbe  date  of  the  contract 
It  sbonld  be  optional  with  Gilbert,  either  to 
cancel  the  contract  or  continue  the  same  aa 
to  unapproved  selections.  Upon  making  the 
ocmtmct,  Gilbert  deposited  with  the  bank  the 
forf^t  money  as  required,  and  also  money 
with  which  to  imy  the  purchase  price  of  the 
lands  as  the  deeds  therefor  sbonld  be  deliver- 
ed to  it  by  Benson  and  Hyde ;  and  thereafter* 
and  prior  to  January,  190S,  there  were  ap- 
proved by  tbe  Commissioner  of  the  General 
Land  Office  selections  covering  4.160  acres, 
which  were  conveyed  to  Gilbert  and  paid  tor 
by  the  bank.  In  September,  1902,  tbe  tim- 
ber <m  the  land  mentioned  in  the  contract 
was  destroyed  or  Iqjnred  flr^  and  in  Jann> 
ary  following  Gilbert  notlfled  Benson  and 
Hyde  that  he  would  decline  to  receive  or 
pay  for  any  more  of  tbe  land,  and  demand- 
ed from  the  bank  the  return  of  tbe  forfOlt 
money.  Benson  snd  Hyde,  without  procur- 
ing or  attemptiag  to  procure  the  approval  of 
any  more  selections,  cur  endeavoring  to  place 
themselves  In  a  position  to  comply  with  tbe 
contract  m  their  part,  also  demanded  the 
forfeit  moaeft  and  tbe  bank,  being  in  doubt, 
filed  a  bill  in  equity  for  a  decree  reanlring 
Gilbert  and  Benson  and  Hyde,  and  tbe  de- 
fendant Page  to  interplead,  paid  tbe  money 
into  court,  and  was  discharged  from  any  fn^ 
ther  liability  in  tbe  premises.  Page's  claim 
upon  the  forfrit  money  was  settled,  but  Gil- 
bert and  Benson  and  Hyde  filed  appropriate 
pleadings  setting  up  tbelr  respective  claims, 
and  upon  a  trial  tiie  money  was  decreed  to  be 
paid  over  to  Gilbert,  and  Benson  and  Hyde 

Albert  H.  Tanner,  for  appellants.  Harri- 
son G.  Piatt,  for  respondent. 

BEAN,  J.  (after  stating  the  facts).  The 
money  In  dispute  was  the  property  of  Gil- 
bert, and  was  deposited  with  the  bank  by 
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him.  He  Is  therefore  entitled  to  its  return, 
unless  Benson  and  Hyde  have  a  cause  of  ac- 
tion against  him  for  default  In  tbe  perform< 
ance  of  the  contract.  He  deposited  tbe  mon^ 
as  security  for  tbe  performance  of  his  con- 
tract, to  be  forfeited  only  in  case  of  his  de> 
fault,  and,  whether  it  be  r^arded  as  liguldat- 
ed  damages,  as  security  for  actual  damages 
flostained,  or  as  a  sum  to  be  forfeited  to  tbe 
Tenders  In  case  of  the  rendee's  default,  is 
Immaterial,  unless  be  is  liable  for  a  failure 
to  comply  with  the  contract  It  is  shown 
by  the  record,  and  Is  admitted,  that  none  of 
the  selections  which  Beuson  and  Hyde  agreed 
to  sell  and  convey  to  Gilbert,  and  which  bare 
not  been  accepted  or  paid  for  by  him.  had 
been  approved  by  the  Commissioner  of  the 
General  Land  Office  at  the  time  of  tbe  renun- 
ciatlou  of  the  contract  by  Gilbert,  nor  were 
any  of  such  selections  thereafter  approved 
during  tbe  life  of  the  contract,  or  since,  ex- 
ona  for  160  acres  hi  May,  1903.  All  the 
other  lands  were  either  not  open  to  selec- 
tion, or  had  been  abandoned  by  the  selectors, 
or  ibe  selections  bad  been  rejected  or  sus- 
pended by  tbe  land  dettartment,  or  for  some 
reason  not  approved,  and  there  is  no  proof  or 
showing  that  approvals  could  or  would  have 
been  obtained  but  for  tbe  renunciation  of 
tbe  contract  by  Gilbert,  enept  the  mere  opin- 
ion of  Hyde,  based  on  no  substantial  founda- 
tion, and  for  which  he  can  give  no  sufficient 
reason.  Of  the  land  Included  in  the  contract 
4,160  acres  were  conveyed  to  Gilbert  and 
paid  few,  240  acres  were  not  open  to  selection, 
and  40  acres  were  abandoned,  leaving  3340 
acres,  which  it  la  claimed  Gilbert  refused 
to  accept.  Of  this  amount,  the  selection  for 
i;240  acres  was  rejected  April  11^  1902.  and 
was  also  Included  in  the  general  order  of 
November  21,  1902,  suspending  all  selections 
made  by  Hyde  or  in  his  name.  Tbe  selection 
for  1,080  acres  was  suspended  April  22,  1002, 
and  was  also  Included  In  the  general  order  re- 
ferred to.  and  this  order,  so  far  as  the  evi- 
dence shows,  remains  In  full  force  and  unre- 
voked. A  selection  of  C.  W.  Clarke  for  640 
acres  bad  been  rejected  prior  to  the  making 
of  tbe  contract  An  appeal  was  taken  from 
tbe  order  of  rejection,  and  It  was  reversed 
<m  March  30.  1903,  after  the  expiration  of 
the  tune  for  performance.  Tbe  selection  of 
Clarke  for  120  acres  was  not  approved,  and 
tbe  Commissioner  called  for  additional  evi- 
dence, and  the  selection  for  160  acres  was 
approved  May  7,  1903.  It  thus  appears  that 
Benson  and  Hyde  were  at  no  time  in  a  posi- 
tion, during  the  life  of  the  contract,  to  re- 
quire Gilbert  to  receive  and  accept  the  deeds, 
the  delivery  of  which  was  made  a  condition 
precedent  to  the  payment  by  him  of  tbe  pur- 
chase price  and  necpssnry  to  put  him  In  de- 
fault. They  did  not  own,  and  could  not  have 
conveyed,  or  caused  to  be  conveyed,  the  land 
which  they  had  agreed  to  sell,  and  wliicb 
Gilbert  had  agreed  to  purchase  and  pay  for. 

It  Is  contended,  however,  tbat  the  rennncla- 
tlon  of  the  contract  and  the  refusal  of  Gil- 


bert to  be  bound  by  It,  before  the  time  for 
performance  bad  expired,  excused  them  from 
tendering  the  deeds  or  showing  that  they 
were  in  a  position  to  complete  the  perform- 
ance of  the  contract  Where  either  party  to 
a  contract  gives  notice  to  the  othw.  before 
tbe  time  for  performance  has  arrived,  tbat  he 
will  not  comply  with  its  terms,  the  ottiw  is 
-elieved  from  averring  or  i^ovlng  tender  of 
performance  In  an  action  thereon.  3  Page, 
Contracts,  {  1436.  Thus,  where  a  vendor  ^ 
real  estate  has  title  or  ability  to  perform,  and 
tbe  vendee  repudiates  the  contract  before  tbe 
time  for  performance  has  arrived.  It  is  not 
necessary  for  the  vendor  to  aver  a  tender  or 
offer  to  perform  In  an  action  for  a  breach 
of  the  contract,  because  such  a  st^  would  be 
but  an  idle  and  useless  ceremony.  2  War- 
velle,  Vendors  (2d  Ed.)  S  767 ;  North's  Admin- 
istrators V.  Pepper,  21  Wend.  630 ;  Johnston  v. 
Johnson,  43  Minn.  5.  44  N.  W.  668.  Bnt  the 
waiver  by  refusal  to  perform  goes  only  to  the 
formal  matter  of  the  presentation  or  tend«: 
of  a  deed  or  demand  of  payment ;  and  a  ven- 
dor of  real  estate  cannot  enforce  tbe  contract 
against  a  vendee  who  Is  In  default  or  has 
repudiated  It.  unless  be  himself  is  in  a  con- 
dition to  perform.  Slevers  v.  Brown,  34  Or. 
454,  56  Pac.  171,  45  L.  R.  A.  642 ;  Hampton  v. 
Speckenagle.  9  Serg.  &  R.  212,  11  Am.  Dec. 
704;  Bigler  v.  Morgan.  77  N.  Y.  812;  Gray  v. 
Smith,  83  Fed.  824,  28  a  O.  A.  168;  Mix 
V.  Beach,  46  111.  311;  Wallace  v.  McLaugbliu. 
57  111.  53;  Peck  v.  Brighton  Company.  69  III. 
200;  Blrge  v.  Bock,  24  Mo.  App.  330.  In  Slev- 
ers  V.  Brown,  supra,  the  vendee  refused  to 
pay  the  first  Installment  due  on  the  contract, 
and  tbe  court  said  that  bis  default  did  not 
authorize  the  vendor  to  declare  a  fOTfeltnre 
until  he  himself  was  ready  and  able  to  con- 
vey tbe  premises  according  to  the  terms  ot  talB 
bond.  Hampton  v.  Speckenagle,  supra,  was 
an  action  by  a  vendor  to  recover  damages  for 
the  nonperformance  by  a  vendee  of  a  contract 
to  convey  real  estate  which  was  Incumbered 
In  excess  of  tbe  purchase  price  at  the  time 
the  contract  was  made,  but  which  incumbran- 
ces were  not  disclosed  to  the  vendee.  Before 
the  time  for  performance  arrived,  the  vendee 
denied  having  made  the  contract  &Dd  declared 
tbat  he  would  not  comply  therewith.  It  was 
held  that  such  renunciation  by  him  excused 
tbe  vendor  trom  tendering  a  deed  before 
bringing  his  action,  but  that  before  be  "wonid 
be  entitled  to  recover  damages.  It  was  incum- 
bent on  him  to  show  that  It  was  not  (sic)  in 
bis  power  to  make  a  good  title.  He  has  aver- 
red In  his  declaration  that  be  was  ready  to 
do  all  things  necessary  to  be  done  on  his 
part,  and  that  averment  cannot  be  supported. 
If  be  was  imable  to  make  title.  If  tbe  Incnm- 
brances  were  of  snch  a  nature  that  tbe  ]nry 
might  be  satisfied  from  tbe  plalntUTs  evidence 
tbat  be  could  and  would  have  removed  them, 
had  the  defendant  been  willing  to  accept  a 
conveyance,  the  case  would  fall  within  tbe 
principle  of  McMurtle  v.  Bergasse.  and  the 
plahitlfl  might  recover.  Bat  tbe  abUltT-  to 
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discharge  the  Incumbrances  was  a  point 
which  lay  upon  the  plaintiff  to  establish  be- 
yond doubt  If  he  fulled  there,  he  could  not 
be  entitled  to  damages;  but,  If  he  satisfied  the 
jury  on  that  point,  he  might  recover."  Bigler 
V.  Morgan,  supra,  was  likewise  an  action  for 
the  breach  of  an  executory  contract  to  ex- 
change lands,  and  the  court,  speaking  through 
Mr.  Justice  Rapallo,  says  that,  to  eutltle  the 
vendor  "to  recover  damages  for  a  breach  of 
the  contract,  he  must  show  that  he  was  ready 
and  willing  to  deliver  sucb  a  deed  as  the  con- 
tract called  for.  The  refusal  of  the  defeud- 
ant  to  perform,  although  it  obviated  the  ne- 
cessity of  a  formal  tender  of  a  deed,  did  not 
dispense  with  the  necessity  of  showing  that 
the  plaintiff  was  able,  ready,  and  willing  to 
perform ;  and  ordinarily  this  requires  that  the 
deed  called  for  by  the  contract  should  be 
prepared  and  ready  for  delivery."  And  after 
alluding  to  the  distinction  between  an  actlou 
to  rescind  a  contract  and  recover  back  pay- 
ments  made  thereon,  and  one  to  enforce  it 
and  recover  damages,  the  learned  Justice  con- 
tinues: "However  positively  a  vendee  may 
have  refused  to  perform  his  contract,  and 
however  Insuffldeut  the  reason  assigned  for 
bis  refusal,  he  cannot  be  subjected  to  dam- 
ages without  showing  that  be  would  have 
received  what  lie  contracted  for,  had  he  per- 
formed." Qray  v.  Smith,  supra,  was  also  an 
action  of  like  character.  The  vendor  did  not 
have  title  to  the  property  which  be  agreed  to 
conv^.  Before  the  time  for  the  completion 
of  the  contract,  the  vendee  refused  to  abide 
by  and  repudiated  It  The  vendor  claimed 
that  such  refusal  excused  him  from  showing 
his  abilll7  to  perform.  This  position  was 
thus  disposed  of  by  Mr.  Justice  Gilbert:  "It 
is  true  that  where  the  vendor  of  property,  be- 
fore the  arrival  of  the  time  for  the  completion 
of  his  contract  of  sale  or  conveyance,  dis- 
ables himself  from  performing  by  disposing  of 
the  property  to  another,  the  purchaser  may 
at  once  bring  bis  action,  and  he  need  not  aver 
or  prove  tender  of  the  purchase  money  upon 
bis  part,  nor  his  ability  to  carry  out  the  con- 
tract; and,  where  either  party  to  a  contract 
gives  notice  to  the  other  that  be  will  not  com- 
ply with  Its  terms,  the  other  is  excused  from 
averring  or  proving  a  tender  of  performance^ 
But,  in  any  case  of  action  upon  a  contract,  the 
elements  of  the  plaintiff's  damage  must  be 
certain,  and  the  facts  must  exist  from  which 
it  may  be  deduced  that  be  bas  suffered  loss. 
One  who  makes  a  contract  to  sell  property  of 
which  he  bas  no  title,  nor  the  certain  means 
of  procuring  title,  presents  no  tacts  upon 
which  damage  to  him  may  be  predicated,  if 
the  purchaser  withdraws  from  the  contract 
Tbe  pleadings  and  the  findings  In  this  ease 
leave  it  uncertain  whether  the  plaintiff  could 
ever  have  acquired  title  to  the  Market  street 
lot  So  far  as  the  performance  of  bis  con- 
tract was  concerned,  he  was  in  no  better  at- 
titude than  one  who  bas  disabled  himself 
from  carrying  out  a  contract  of  sale  by 
■elUng  tbe  pnq^erty  to  another." 


BEPOBTEB.  (Or. 

We  are  of  the  opinion,  therefore,  that  Ben- 
son and  Hyde  are  not  entitled  to  the  money 
In  dispute,  because  they  have  not  shown  that 
they  were  able  to  perform  the  contract  on 
their  part  Gilbert's  repudiation  of  tbe  agree- 
ment before  the  time  for  performance  had  ar- 
rived would  probably  have  excused  them  from 
making  a  format  tender  of  a  deed;  but  it 
did  not  relieve  them  from  showing  an  ability 
to  comply  with  tbe  contract,  if  they  Intended 
to  put  him  In  default,  ao  as  to  eutltle  tbem 
to  the  forfeit  money. 

Decree  affirmed. 


CARTER  T.  WAKEMAN. 

(Supreme  Court  of  Oregon.   Nov.  3,  1005.) 

Appeals  —  Bbieps  —  Failube  to  File— Ex- 
cuses. 

Failare  of  appellant  to  file  a  brief  within 
20  days  after  service  of  the  abstract  is  not 
excused  by  reason  of  the  fact  that  the  manu- 
script was  placed  in  the  hands  of  the  prints 
immediately  upon  serving  and  filing  the  ab> 
stract,  and  tbe  work  was  prosecuted  as  rapidly 
as  possible,  bat  was  not  completed  within  time, 
aud  tbe  time  within  which  to  file  and  serve  tbe 
same  was  overlooked  by  counsel,  where  there 
was  no  attempt  to  get  any  extansion  of  time 
within  which  to  serve  the  brief,  and  no  atten- 
tion was  paid  to  the  matter  until  a  motion  to 
dismiss  was  made  by  respondent;  the  brief 
then  being  long  overdue. 

[Ed.  Note. — For  cases  In  point  see  vol.  3, 
Cent.  Dig.  Appeal  end  Error,  f  SIWS.] 

Appeal  from  Circuit  Court,  Jackson  Coon- 
ty ;  IL  K.  Hanna,  Judge. 

Action  by  'Nancy  Carter  against  Miles  S. 
Wakeman.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  On  motion  to  dismiss. 
Granted. 

See  78  Pac.  862. 

H.  D.  Norton,  for  appellant  Geo.  H.  Dur- 
ham, for  respondent  , 

PER  CURIAM.  This  la  a  motion  to  dla- 
.miss  tbe  appeal  on.  two  grounds:  (1)  That 
the  undertakli^  was  not  served;  and  (2) 
,ttiat  the  brief  of  appellant  was  not  served 
within  20  da^  after  tbe  service  of  tbe  ab- 
stract. In  tbe  view  we  have  taken  of  tbe 
matter,  It  will  only  be  necessary  to  notice  tbe 
latter  assignment 

Tbe  abstract  was  served  on  July  31,  tdOS. 
witbln  time,  but  up  to  the  time  of  the  filing 
of  tbe  motion  to  dismiss,  to  wit,  October  9, 
1005,  tbe  appellant  bad  not  tlien  served  or 
filed  her  brief.  There  was  a  showing  made 
October  2l8t,  to  the  effect  ttiat  counsel  for 
appellant  immediately,  upon  serving  and  fil- 
ing the  abstract  of  record,  caused  a  typewrit- 
ten manuscript  of  tbe  brief  to  be  placed  In 
the  bands  of  the  printer,  and  tbe  work  of 
printing  the  same  prosecuted  as  rapidly  as 
possible,  but  that  the  brief  was  not  yet  com- 
plete, and  that  the  time  within  which  to  serve 
and  file  the  same  had  bera  overlooked  by 
counsel;  based  upon  wlilcb,  appellant  now 
asks  to  be  relieved  from  her  default  There 
was  no  attempt  to  get  any  extoisioD  of  time 
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within  which  to  serve  mch  brief,  and,  by  rea- 
Bon  of  the  want  of  such  an  order,  the  appel- 
lant became  In  default  August  20tb,  having 
all  that  day  in  which  to  serve  the  same. 
Since  that  time  no  attention  was  apparently 
paid  to  the  matter,  until  reminded  by  the  mo- 
tion to  dismiss  that  the  brief  was  long  over- 
due, whereupon  the  first  effort  was  made  to 
be  reinstated  under  the  rules  of  the  court 

We  are  agreed  that  the  delay  has  not  been 
excused  by  the  showing,  and  that  the  appeal 
should  be  dlsnilBsed;  and  It  Is  bo  ordered. 


HANNAN  BROS.  T.  WALTENSPIBI*  " 
(Sapreme  Court  of  Utah.  Nov.  14.  1905.) 

1.  ApPEAI,  —  KXCOBD  —  TUNBCBEFT  —  STATB- 

MENT— Sufficiency. 

Where  the  transcript  on  appeal  does  not 
contain  a  chronological  arrangement  of  the  pro- 
ceedingB  and  papers  in  the  cauue,  and  is  not 
prefaced  by  an  alphabetical  index,  required  by 
Supreme  Court  rule  2  (40  Pac.  xi),  and  there 
I.S  no  statement  of  the  contents  of  each  paper 
embodied  in  the  transcript,  ae  required  by  rule 
6,  nor  any  reference  in  any  of  the  assignments 
of  error  to  the  pages  of  the  abstract  on  whic^ 
the  error  is  ba»eu,  the  appeal  will  be  dismissed. 

[Ed.  Note, — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  |  2664.) 

2.  EXCEPTIONB,  BiZX  OF— IkBUFFICIENT  CeB- 
TIFICATION— STBIKINO  TBOH  FILEB. 

A  bill  of  exceptions,  not  certified  by  the 
trial  judge  In  the  maimer  prescribed  by  law, 
will  on  motion  be  stricken  from  the  record. 

3.  Appeal  — Review  of  Evidence— Condi- 
tion OF  Recobd. 

Where  the  bill  of  exceptions  does  not  show 
that  it  contains  all  the  evidence,  errors  rdating 
to  the  sufficiency  of  the  evidence  to  support  the 
findings  are  not  reviewable. 

[Ed.  Note — For  cases  in  point,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Error,  |§  2869,  2916.] 

4.  Same— Bkiefs— Requisites. 

A  brief  of  an  appellant,  which  contains 
an  argument  on  the  general  proposition  of  the 
insufficiency  of  the  evidence,  Imsed  on  no  specif- 
ic point,  does  not  comply  with  Supreme  Court 
rale  10  (49  Par.  xii).  requiring  appellant  In 
bfs  brief  to  plainly  and  distinctly  set  forth 
the  particular  errors  on  which  he  relies  for  a 
reversaL 

(Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  |9  3093,  3090.] 

Appeal  from  District  Court,  Salt  Lake 
County;  W.  a  Hall,  Judge. 

Action  by  Hannan  Bros,  against  T.  C. 
Waltensplel.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.  DtsmlBsed. 

W.  R.  Hutchinson,  for  appellants.  A.  L. 
Hoppangh,  for  respondent 

BARTOH,  O.  J.  This  action  was  brought 
against  the  defendant  to  recover  a  balance 
alleged  to  be  due  plalntlFTs  for  merchandise 
sold  and  delivered.  The  defendant  In  his 
answer,  as  a  defense,  set  up  a  breach  of  the 
contract  under  which  the  goods  were  to  be 
shipped  and  delivered,  and  by  way  of  counter- 
claim demanded  Judgment  against  the  plain- 
tiffs for  damages.  At  the  trial  the  court 
dismissed  the  action  upon  the  merits,  and 


entered  judgment  In  favor  of  the  defendant 
for  costs.  Thereupon  this  appeal  was  prose- 
cuted. 

The  standing  of  the  appellants  in  this 
court  has  been  challeoged,  by  a  motion  to 
dismiss  the  appeal,  on  the  ground  that  the 
rules  and  practice  of  this  court  have  been 
violated.  Upon  careful  examination,  weareof 
the  opinion  that  this  motion  Is  well  founded. 
There  is  In  the  transcript  no  chronological 
arrangement  of  the  proceedings  and  papers 
in  the  cause,  as  required  by  rule  2  (40  Fac. 
xi),  nor  Is  the  transcript  prefaced  by  an  al- 
phabetical Index  specifying  where  each  par- 
ticular paper  and  the  testimony  of  each  wit- 
ness may  be  found,  as  required  by  that  rule. 
Many  of  the  exhibits  are  not  Indexed  at  all, 
and  the  pages  of  the  transcript  are  not  num- 
bered properly.  Nor  does  the  abstract  con- 
tain a  brief  statement;  or  any  Btatement,  of 
the  contents  of  each  paper  of  importance  em- 
bodied in  the  transcript,  as  required  by  rule 
6;  and  some  of  the  papers,  as  th^  appear  in 
the  abstract,  are  so  changed  as  to  convey  an 
erroneous  Impression.  Nor  Is  there  any  ref- 
erence,  in  any  one  of  the  assignments  of  er- 
ror, to  the  page  of  the  abstract  containing 
the  exception  upon  which  the  error  is  based. 
These  rules  were  adopted  for  the  purpose  of 
having  cases  presented  to  this  court  In  a 
proper  and  intelligent  manner,  and  must  be 
obeyed. 

We  are  also  of  the  opljilon  that  the  mo- 
tion to  strike  out  the  bill  of  exceptions  Is 
well  taken,  because  the  bill  is  not  certified 
by  the  Judge  before  whom  the  cause  was 
tried,  in  the  manner  prescribed  by  law. 
Tbere  Is  nothing  In  the  bill  showing  that  it 
represents  all  the  proceedings  had  and  con- 
tains all  the  evidence  Introduced  at  the  trial, 
or  in  the  cause,  and  yet  the  principal  errors 
assigned,  and  the  only  ones  argued  in  the  ap- 
iwllanta*  brief,  relate  to  the  Insufficiency  of 
the  evidence  to  support  the  findings  of  fact. 
Such  a  bill  of  exceptionB  Is  clearly  contrary 
to  law  and  can  answer  no  useful  purpose. 

It  may  also  be  observed  that  there  Is  a 
failure  to  comply  with  rule  10  (49  Pac.  xll), 
in  not  plainly  and  distinctly  stating.  In  ap- 
pellants' brief,  each  point  relied  upon  for  a 
reversal.  Instead  of  a  point,  raised  by  an 
exception,  being  clearly  and  concisely  stated 
and  then  an  argument  based  thereon,  there 
appears.  In  the  brief,  but  an  argument  on  the 
general  proposition  of  the  insufficiency  of  the 
evidence  In  the  case,  based  upon  no  specific 
point.  Notwithstanding  these  several  fail- 
ures to  comply  with  our  appellate  procedure, 
however,  If  we  were  to  pass  upon  the  merits 
of  this  ease,  as  presented  in  the  record,  our 
judgment  would  be  that  the  lower  court 
committed  no  reversible  error. 

For  the  reasons  hereinbefore  stated,  the  ap- 
peal must  be  dismissed,  and  the  judgment 
affirmed,  with  costs.   It  Is  so  ordered. 

McCARTT,  J.,  concurs.  STRAUP,  J.,  con- 
curs in  the  result,  affirming  the  judgmoit 
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TUCKFIELD  t.  CRAOEB. 
(Sapreme  Court  of  Utah.  Oct.  24^  1009.) 

1.  ApPEAI. — RETIEW — CONFLICTINQ  EVIDENCE. 

Where  the  evidence  la  conflicting  ana  thers 
is  Bubstoutiai  evidence  to  support  tbe  tindioE  of 
the  triai  coort,  sach  finding  cannot  be  distuiwd. 

[Ed.  Note. — For  cases  in  point,  see  voL  3, 
Cent  Dig,  Appeal  and  Error,  {8  397&-3989.] 

2.  InJUNCnoiT  —  DBOBD  — ■  ConFOBlOTT  TO 

Pleadikgs. 

In  an  action  for  damages  for  trespass  and 
to  enjoin  defendant  from  continuing  tbe  tre*- 

Cs,  the  complaint  specificaJIv  described  the 
OS  bj  metes  and  bounds,  and  farther  alleged 
ownership  of  a  certain  fence  on  the  north  line 
of  the  premises.  It  then  alleged  that  defendant 
had  taken  down  part  of  the  fence  and  cratinu- 
ally  trespassed  on  the  premises,  b;  using  the 
same  as  a  drivewmy.  The  evidence  showed  that 
the  fence  wm  two  feet  north  of  the  northern 
line  of  the  land  described  In  the  complaint,  and 
that  defendant  had  coostrpcted  the  south  wall 
of  his  building  so  that  a  portion  of  it  extended 
over  a  part  of  tbs  two-foot  strip  and  parallel 
with  tbe  driveway.  Held  that,  notwithstanding 
there  was  evidence  tending  to  show  that  the 
fence  had  been  for  25  years  considered  the 
boundary  line  by  plaintiff  and  defendant's  gran- 
tors, the  jadgment  enjoining  defendant  from 
maintaining  the  wall  was  not  authorized  by  the 
complaint  and  was  outside  of  the  iasoes. 
Btraup,  3.,  dissenting  In  part 

Appeal  from  District  Court,  Salt  Laka 
Cotmty;  B.  W.  Stewart,  Judge. 

ActloD  by  Elizabeth  M.  Tuclifleld,  adminis- 
tratrix of  the  estate  of  Charles  B.  Tuckfleld, 
deceased,  against  Samuel  B.  Cragw.  From 
a  Judgment  for  plaintiff,  defendant  qipeala 
Beversed. 

FlalntUC  aa  tbe  admlnlstratriz  of  tbe  ea- 
tate  of  Cbarlea  B.  Tuckfleld,  deceased, 
broi^t  thla  action  to  recovo-  damages  for 
treapaas  alleged  to  bave  been  conmltted  by 
defendant  on  certain  premlBea  belonging  to 
■aid  estate^  aid  for  an  ordor  po^etnally  re- 
straining and  oajolnlng  d^mdant  from  con- 
tinning  sucb  treapaaa  Tb»  allegatlona  of 
tbe  complaint  open  wtalcb  plaintiff  relies  for 
a  reeoveiT  of  damages  and  injunctire  re- 
lief are  as  follows:  **That  tbe  estate  of  said 
Cbarlea  B.  Tudcfleld,  and  tbe  plaintiff  as 
tiie  administratrix  tbereof,  at  all  times  bere- 
in  mentioned,  was  the  owner  of  tbe  certain 
prwnlses  In  Salt  Lake  county,  Utab,  dO' 
scribed  as  follows,  to  wit:  Be^nio^  at  a 
point  8  roda  nortb  of  the  southwest  com» 
of  lot  4k  In  block  85^  plat  A.  Salt  Lake  City 
surrey ;  thence  north  1  rod ;  thence  east  12 
rods;  thence  south  1  rod;  thence  west  12 
rods,  to  place  of  beginning,  and  a  certain 
fence  on  the  northern  line  of  sold  premises. 

That  on  or  about  the  day  of  May,  1901, 

tbe  defendant  forcibly  broke  and  entered  up- 
on said  land,  tbe  same  being  In  the  posses- 
sion of  the  plaintiff,  and  took  down  a  large 
part  of  said  fence,  and  also  then  and  there 
disturbed  the  plaintiff  In  tbe  use  and  occupa- 
tion of  said  land,  and  prevented  her  from 
enjoying  the  same  as  she  otherwise  would 
have  dcHie.  That  the  defendant  has  since 
said  last-named  date  continnally  trespassed 
upon  and  over  said  premises,  and  all  against 
ttw  t^j^ted  protests  of  plaintiff,  and  baa 


I  continually  and  almost  daily  drlvMi  borwa 
and  wagons  and  other  vehicles  ova  said  land 
and  used  tlie  same  as  a  driveway  and  meana 
of  entrance  upon  and  Into  certain  otbCT 
premises  oocnpled  by  defoidan^— to  plain- 
tiff's damage  In  tiie  snm  of  |200.  do* 
fendant  In  bis  answw  admitted  wlnir  tbe 
land  described  In  the  complaint  as  a  drive- 
way; but  alleged  tiiat  during  the  20  yean 
prior  to  the  commencement  of  the  actiim  tbe 
strip  of  land  mentioned  was  a  pid>Ilc  tbor- 
oughfare,  and  "bad  been  by  the  owners  there- 
of dedicated  and  abandoned  to  the  use  of  tbe 
public  as  and  for  a  public  highway  for  more 
than  10  years  prior  to  the  commencement  of 
the  action."  The  strip  of  land  In  question 
is  situated  between  Fifth  and  Sixth  South 
streets  and  extends  from  State  street  east 
to  the  center  of  block  85,  and  for  more  than 
10  yean  prior  to  the  commencement  of  tbe 
action  had  been  used  as  an  alleyway.  In 
December,  1900^  defendant  purchased  a  strip 
of  ground  fronting  on  State  street  2%  rods 
In  width  and  12  rods  In  length.  Joining  and 
paralleling  the  plaintiff's  premises  on  tbe 
north,  and  constructed  thereon  a  brick  bnild- 
Ing,  the  south  wall  of  which  extends  1.8  feet 
south  of  the  line  of  an  old  fence  which  was 
erected  on  or  near  tbe  boundary  line  be- 
tween plalntlfTs  and  defendant's  premises. 
The  court,  among  other  things,  found  that 
the  atrip  of  land  In  question  (describing  It  by 
metes  and  bounds,  as  alleged  in  the  com- 
plaint) belonged  to  said  estate,  and  that  no 
part  of  the  same  bad  been  dedicated  as  a 
public  highway,  and  "that  tbe  premises  ex- 
tended to,  and  the  plaintiffs  were  the  owners 
tbereof,  a  line  coincident  with  tbe  line  of  a 
certain  fence  which  formed  the  northern 
boundary  line  of  said  premises,"  and  that 
the  south  wall  of  a  brick  foundry  owned  by 
defendant  is  over  and  upon  plaintiff's  said 
premises  a  distance  of  1^  feet  Judgment 
was  entered  awarding  plaintiff  f24  damages, 
and  defendant  was  perpetually  enjoined  from 
trespassing  on  said  premises  and  from  main- 
taining tbe  said  south  wall  of  bis  said  found- 
ry upon  the  1.8  feet  of  ground  referred  to. 
Defendant  appeals. 

J.  B.  Bowdle  and  Zane  &  Strlngfellow,  for 
appellant  A.  T.  Tajlor  and  B.  A.  Walton, 
for  raapondwt 

HCGABT7,  J.,  after  making  the  forego* 
ing  statement  of  the  ease,  delivered  the  opin* 
ion  of  the  court 

Appellant's  first  contention  is  that  the 
court  erred  in  finding  that  the  alleyway  In 
question  had  not  been  dedicated  to  the  public 
as  a  highway.  It  Is  snOleient  ta«re  to  state, 
without  reviewing  the  evidence,  that  there 
Is  a  sharp  conflict  in  the  evidence  on  this 
point,  and.  as  there  Is  substantial  evidence 
In  tbe  record  which  tends  to  support  the  find- 
ing of  the  trial  court  on  the  question  of  dedi- 
cation and  abandonment,  such  finding  cannot 
be  disturbed. 

It  Is  further  contended  that  the  court  erred 
in  finding  that  tbe  south  wall  of  defuidaut's 
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building  extends  1.8  feet  orer  the  south 
boundary  line  of  his  premises  and  onto  tbe 
strip  of  land  described  In  plaintiff's  com- 
plaint, and  that  the  court  erred  in  entering 
judgment  enjoining  defendant  from  maln- 
talnlug  the  south  wall  of  his  building  on  tbe 
1.8  feet  of  ground  referred  to.  By  an  ex- 
amination of  the  pleadings  It  will  be  observed 
that  plaintiff  alleges  in  her  complaint  that 
she  is  the  owner  of  a  strip  of  ground  1  lod 
in  width  by  12  rods  in  length,  apeclflcally 
describing  the  same  by  metra  and  bounds, 
&nd  that  she  Is  also  the  owner  of  a  certain 
fence  therein  described,  and  then  she  pro- 
ceeds to  point  ont  and  allege  the  specific  acts 
of  trespass  on  the  part  of  defendant  upon 
which  she  relies  for  recovery:  First,  the 
taking  down  of  the  fence  by  defendant ;  and. 
second,  his  continually  driving  over  the  land 
with  horses,  wagoM,  and  other  vehicles  and 
using  it  as  a  driveway.  No  reference  what- 
ever is  made  In  the  pleadings  to  tbe  wall  in 
question.  Plaintiff  called  R.  S.  Tilden,  who 
is  a  civil  engineer,  as  a  wltnees,  and  he  tes- 
tified that  he  surveyed  and  platted  the  prem- 
ises described  In  the  complaint  The  plat  was 
admitted  in  evidence,  and  shows,  and  Tilden 
so  testified,  that  the  survey  from  which  it 
was  made  was  run  "according  to  old  existing 
land  lines  as  found  on  the  ground.**  Accord- 
ing to  Tllden's  testimony  and  the  plat  refer- 
red to,  no  part  of  defradant^s  wall  is  on  the 
rod  of  ground  described  in  the  complaint,  but 
tiiat  there  are  six  inches  more  ground  sonth 
of  the  wall  than  plaintiff  claims  in  her  com- 
plaint True,  evidence  was  introduced  which 
tended  to  show  that  an  old  partition  feace. 
the  one  which  defendant  is  charged  in  the 
MHuplalnt  with  having  taken  down,  was  con- 
structed about  25  years  ago  on  what  was  then 
supposed  to  be  tlie  true  boundary  tine  be- 
tween plaintUTs  and  defendant's  premises. 
Plaintiff  testified  that  she  "had  never  lieard 
any  objections  made  to  that  fence  being  the 
dividing  line  between  the  two  properties.** 
Other  witnesses  testified  that  they  bad  al- 
ways recognized  and  understood  that  tbe 
fence  was  the  dividing  line  and  marked  the 
boundary  line  between  these  properties.  The 
line  of  fence  is  two  feet  north  of  the  northern 
line  of  the  strip  of  ground  described  and 
claimed  by  plaintiff  In  her  complaint  Mel* 
ther  during  the  trial,  nor  at  any  other  time^ 
did  plaintiff  amend  or  offer  to  amend  her 
complaint  so  as  to  include  tho^ln  this  strip 
of  ground  1.8  feet  in  width  which  the  court 
gave  her  and  upon  wtilch  the  wall  referred  to 
is  constructed. 

Appellant  contends  that,  as  there  is  do  al- 
legation  In  the  complaint  wherein  it  is  claim- 
ed that  the  line  of  the  partition  fence  men- 
tioned Is  the  northern  boundary  of  tbe  prem- 
ises therein  described,  and  no  refermce 
having  been  made  in  the  pleadings  to  the 
wall,  the  findings  of  the  court  on  these 
questions  are  outside  of  the  Issues  made  by 
tbe  pleadings.  We  are  of  the  opinion  that 
lliis  objection  to  the  findings  and  Judgment 


Is  well  founded.  As  stated  by  counsel  for 
appellant  In  their  brief:  'The  piece  of 
ground  [referring  to  tbe  1.8  feet]  is  not  con- 
tained in  or  referred  to  in  the  pleadings, 
no  trespass  Is  alleged  to  have  been  com- 
mitted upon  it,  no  question  of  title,  posses- 
sion or  ownership  was  raised  concerning  it" 
The  record  shows  that  soon  after  defendant 
purchased  the  property  which  Is  contiguous 
to  and  adjoining  plaintiff's  premises  on  the 
north,  he  procured  the  services  of  a  com- 
petent civil  engineer  who  surveyed  and  plat- 
ted the  ground,  and  he  immediately  there- 
after commenced  the  construction  of  a  brick 
building  of  which  the  wall  In  question  forms 
a  part  After  the  survey  was  made,  and 
before  be  commenced  work  on  the  building, 
defendant  went  to  plaintiff  and  Informed 
her  of  wliat  he  had  done  in  the  premises. 
Qe  said  quoting  his  own  testimony,  which 
is  not  denied:  "I  told  her  Z  had  a  survey 
made  and  expected  to  build  there,  and  I 
wanted  to  be  right  and  didn't  want  to  put 
my  building  In  the  wrong  place,  and  that,  if 
she  was  not  satisfied  with  the  survey,  to 
get  a  surveyor  *  •  •  and  have  him  run 
it  off  and.  If  my  man  was  wrong  I  would 
pay  the  entire  expenses,  it  shouldn't  cost 
her  a  cent  but  I  wanted  to  be  sure  I  was 
right.'*  Plaintiff  nude  no  objection  to  the 
survey,  neithw  did  she  make  any  protest 
or  objection  to  the  construction  of  the  wall 
on  the  ground  where  it  now  stends.  Under 
these  circumstances  the  defendant  might 
well  have  honestly  believed  tbat  his  right  to 
maintain  the  wall  of  hla  building  where  It 
stands  would  never  be  questioned.  And,  evM 
though  it  be  conceded  that  plaintiff  and  her 
predecessors  in  interest  acquired  title  to 
this  narrow  strip  of  ground  upon  which  the 
wall  stands  by  adverse  possession,  it  does 
not  necessarily  follow  that  under  a  proper 
pleading  she  would  be  entitled,  under  the 
circumstances  of  this  case,  to  have  her  title 
quieted  and  the  defendant  pull  down  and 
remove  the  wall. 

Jones,  In  his  treatise  on  the  Law  of  Real 
Property  and  Conveyancing  (volume  1,  S 
873),  rays:  "Even  In  case  there  has  been 
a  misteke  as  to  the  boundary  line  and  one 
owner  has  placed  a  building  a  little  over  the 
line  upon  land  of  an  adjoining  owner,  a 
court  of  equity  will  not  order  the  removal 
of  the  building,  but  will  leave  the  party  to 
bis  remedy  at  law.  The  court  may,  how- 
ever, enter  a  decree  that  If  the  plaintiff  will 
release  tbe  strip  of  land  so  built  upon  with- 
in a  certain  time.  Judgment  shall  be  entered 
for  the  value  of  the  land  as  found  by  a 
referee  and  costs.  The  court  will  not  aid 
the  plaintiff  In  obtaining  an  exorbitant  price 
for  land  which  is  comparatively  valueless 
except  for  litigation.**  As  plaintiff  made  no 
claim  to  the  1.8  feet  of  ground  In  her  com- 
plaint, nor  in  any  way  challenged  defend- 
ant's right  to  maintain  his  wall  thereon, 
he  was  not  called  upon,  nor  did  he  have  any 
opportunity,  to  plead  the  equitable  defenses 
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mentioned  by  Mr.  Jones,  If  any  existed  in 
his  favor.  Wlille  these  questions  are  not 
raised  by  the  pleadings,  yet  the  court,  by 
going  outside  of  the  Issues  to  determine  the 
title  to  the  1.8  feet  of  ground  referred  to, 
has  adjudicated  tbem  so  far  as  they  may 
bare  any  bearing  on  defendant's  right  to 
maintain  his  wall  on  this  piece  of  ground, 
and  they  are  here  referred  to  for  the  purpose 
of  Inviting  attention  to  the  injustice  which 
might  be  done  in  this  as  well  as  in  other  cases 
of  like  character,  should  any  arise,  if  we 
should  affirm  the  Judgment  and  thereby  es- 
tablish a  practice  permitting  a  court  to  find 
on  issues  not  raised  by  the  pleadings.  Be- 
sides, the  rule  is  elementary  tbat  the  findings 
and  Judgment  must  conform  to,  and  be  wltb' 
In.  the  issues  made  by  the  pleadings.  In  11 
Ene.  PI.  &  Pr.  868,  the  rule  is  stated  as  fol- 
lows: "A  court  cannot  properly  put  upon  its 
record  a  Judgment  which  Is  not  a  proper 
sequence  of  the  pleadings.  It  Is  a  general 
rule  that  the  Judgment  must  couform  to, 
and  be  supported  by,  the  pleadings  in  the 
case.  A  recovery  must  be  had,  !f  at  all,  flpon 
the  facts  alleged,  and  facts  proved  but  not 
pleaded  will  not  support  the  Judgment." 
In  the  case  of  Sowles  et  al.  v.  Clawson,  70 
Pac.  10G7,  this  court,  in  an  opinion  written 
by  Chief  Justice  Bartch,  held  that:  "A 
party  cannot  declare  on  one  thing  and  re- 
cover on  another.  That  In  every  action  the 
plalntlfT  must.  In  his  complaint,  give  the 
defendant  fair  notice  of  what  he  claims, 
la  the  elementary  rule  of  pleading;  and,  If 
at  the  trial  he  finds  a  deviation  in  bis  evi- 
dence from  his  allegations  In  the  complaint, 
he  should  amend,  if  the  varlauce  is  not 
such  as  to  preclude  an  amendment  so  tbat 
when  the  Judgment  Is  announced  It  will  be 
secundum  allegata  et  probata.  Among  the 
reasons  for  this  certainty  of  pleading  is  so 
that  the  Judgment,  when  rendered,  will  be  a 
bar  to  any  subsequent  suit  for  the  same 
claim." 

In  this  case  plaintiff  alleges  ownership 
of  a  strip  of  ground  1  rod  In  width  by  12 
rods  in  length.  The  description  of  the  land 
is  set  out  in  the  deed  under  which  she  shows 
title  with  the  same  particularity  as  It  Is 
alleged  in  the  complaint.  When  land  is 
thus  particularly  and  technically  described, 
such  description  must  control.  5  Cyc.  878; 
Jones,  Real  Prop.  &  Conv.  §  410;  Haggin  v. 
Lorenz,  15  Mont.  300,  39  Pac.  285.  There 
Is  absolutely  no  conflict  In  the  evidence  as  to 
the  exact  location  of  the  land  described  In 
the  complaint.  According  to  the  evidence 
Introduced  by  plaintiff,  consisting  of  the  deed 
under  which  she  claims  title  and  a  survey 
and  plat  made  by  II.  S.  Tilden,  and  tbe  tes- 
timony of  Tilden  himself,  conclusively  shows 
that  the  northern  tine  of  said  land  Is  south 
of  defendant's  wall.  While  a  party  to  an 
action  or  proceedings  involving  the  title  to 
real  estate  may  recover  a  less  amount  than 
that  demanded  by  the  allegations  of  hia 
pleading,  the  rule  is  well  settled  that  he 


cannot  recover  more  than  he  demands.  15 
Cyc.  180;  Reay  t.  Butler  (Cal.)  7  Pac.  609. 
Counsel  for  respondent  recognize  this  rule, 
for  they  say  in  their  brief;  "We  do  not 
claim  that  tbe  court  would  have  any  right 
In  any  way  to  adjudicate,  either  the  title  to 
any  land  not  descriljed  In  the  complaint,  nor 
to  make  an  adjudication  that  any  trespass 
of  any  kind  or  character  bad  been  commit- 
ted upon  any  other  land."  This  Is  not  a 
case  wherein  there  Is  a  dispute  or  a  con- 
fiict  In  the  evidence  as  to  the  exact  location 
of  the  boundaries  of  the  property  described 
In  the  pleadings.  Ajb  hereinbefore  stated, 
the  evidence  shows  conclusively  that  the 
whole  of  the  strip  of  land  In  Issue  Is  south 
of  plaintiff's  wall.  The  court,  however,  goes 
outside  of  the  issues  and  finds  that  tbe  plain- 
tiff is  the  owner  of  other  land  not  mentioned 
In  tbe  pleadings,  and  found  that  a  trespass 
had  been  committed  upon  that  property  In  a 
way  entirely  different  from  tbat  alleged  In 
the  complaint,  and  enjoins  the  defendant 
from  maintaining  bis  building  thereon. 
Therefore  the  findings  and  Judgment,  so 
far  as  they  refer  to  the  1.8  feet  of  ground 
upon  which  defendant's  wall  Is  staodlng, 
are  erroneous. 

The  case  Is  remanded,  with  directions  to 
the  trial  court  to  motUfy  the  findings  and 
Judgment  by  eliminating  therefrom  that  part 
wherein  It  is  found  that  the  plaintiff  Is  the 
owner  of  the  1.8  feet  of  ground  and  wherein 
the  defendant  is  enjoined  from  maintain- 
ing his  wall  thereon.  In  other  particulars 
the  Judgment  Is  affirmed.  It  is  ordered  tbat 
each  par^  pay  his  own  costs  on  this  appeaL 

BABTGH.  C.  J.,  concurs. 

STRAUP,  J.  (dissenting).  To  that  por- 
tion of  the  opinion  affirming  the  Judgment 
I  concur;  to  that  portion  modifying  the  Judg- 
ment I  dissent.  I  think  that  1.8  feet  of 
ground  was  part  and  parcel  of  the  land 
described  In  the  complaint  and  was  fairly 
within  the  Issues.  The  suit  Involved  the 
ownership  and  possession  of  a  certain  rod 
of  ground.  One  of  tbe  material  questions 
In  tbe  case  was  the  location  of  the  north 
boundary  line  of  said  rod,  tbe  line,  marking 
tbe  boundary  between  tbe  lands  of  the  re- 
spective parties.  The  respondent  always  con- 
tended that  that  Hue  was  established  by  a 
certain  fence,  which  for  30  years  was  ac- 
quiesced in  and  treated  as  the  actual  bound- 
ary line.  She  testified  that  the  fence  was 
the  north  boundary  line  of  the  rod  mentioned 
and  described  In  the  complaint.  The  appel- 
lant contended  that  the  boundary  of  his  land 
was  where  the  survey  showed  It  to  be,  1.8 
feet  south  of  the  fence.  Much  evidence  was 
given  on  behalf  of  respondent  showing  that 
the  feuce  was  established,  maintained,  ac- 
quiesced in,  and  treated  In  mauner  and  for 
the  time  as  claimed  by  her.  Evidence  was 
also  given  by  surveyors  showing  that  the  line, 
according  to  surveys,  was  1.8  feet  south  of 
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the  fence.  On  tiiese  mattera  the  court  found 
&B  follows:  "That  the  premises  [described 
In  the  complaint]  extended  to,  and  the  plain- 
tiffs were  the  owners  thereof,  a  line  coinci- 
dent with  the  line  of  a  certain  fence  which 
formed  the  northern  boundary  line  of  said 
premises,  and  which  has  existed  at  the  aalC 
place  for  more  than  30  years  last  past,  and 
which  Is  still  standing  for  a  lei^h  of  about 
86  feet  on  the  eastern  port  of  said  nortlierly 
lot  line,  and  the  said  plaintiff  as  such  execu- 
trix was  the  owner  of  said  fence  and  the 
proulses  on  which  it  was  situated  during  all 
the  times  herein  mentioned.  That  said  fence 
was  on  a  line  1.8  feet  north  of  the  south 
line  of  the  brick  foundry  owned  by  the  de- 
fendant and  which  Is  located  and  situated, 
except  as  to  the  south  one  foot  and  eight 
Inches  (1^  feet)  there<rf,  upia  the  premises 
Immediately  north,  the  premises  described  in 
tlie  complaint  herein.  That  the  said  fence 
and  line  of  said  fence  has  been  an  acknowl- 
edged and  undisputed  boundary  between  the 
premises  described  In  the  complaint  and  the 
premises  immediately  adjoining  on  the  north 
for  more  than  30  years  last  past,  and  the 
plaintiff  and  her  predecessors  tn  Interest 
hare  been  In  open,  notorious,  adverse,  and  un- 
disputed possession  of  the  premises  imme- 
diately south  of  said  line,  under  a  claim  of 
right,  for  more  than  30  years  last  past.  That 
on  a  day  In  May,  1001,  the  defendant  forcibly 
broke  and  entered  upon  the  said  land  and 
tooik  down  and  destroyed  a  large  part  of  said 
fence,  to  wit,  lOOMt  feet  of  the  westerly  part 
thereof,  and  proceeded  to  erect  a  certain 
building,  the  south  wall  of  which  extended 
and  projected  1.8  feet  over  and  ujion  said 
premises  of  plaintiff  for  a  length  of  109^ 
feet,  and  still  maintains  the  same."  I  do  not 
at  all  dispute  the  propositions  of  law  as  stat- 
ed by  the  majority  court  that  the  judgment 
must  conform  to  and  be  supported  by  the 
pleadings;  that  a  party  cannot  declare  on 
one  thing  and  recover  on  another;  that  a 
party  cannot  allege  a  trespass  upon  one  par- 
cel of  land  and  recover  for  a  trespass  upon 
anotlier  and  different  parcel ;  that  under  cir- 
cumstances where,  through  a  mistake  as  to 
the  boundary  line,  a  building  has  been  pro- 
jected a  little  over  the  line,  or  upon  principles 
of  an  equitable  estoppel,  when  involved  and 
existing,  a  court  of  equl^  will  not  order  the 
removal  of  the  building.  But  these  prin- 
ciples have  here  no  application.  A  certain 
parcel  of  laud  was  described  in  the  complaint. 
Respondent  alleged  she  was  the  owner  and 
entitled  to  the  possession  thereof,  and  that 
the  defendant  trespassed  thereon.  The  de- 
fendant answered  by  a  general  denial  and 
alleged  a  dedication  to  the  public.  These  were 
the  Issues  as  framed  by  the  pleadings.  At 
the  trial,  among  other  contested  questions, 
was  the  one  of  boundary  which  was  sharp- 
ly contested  by  both  parties.  The  court  found 
the  north  boundary  line  of  the  premises  de- 
scribed In  the  complaint  to  be  the  fence  line 
B»  contended  for  by  the  respwdent  The  ap- 


pellant contended  that  the  boundary  line 
should  be  1.8  feet  south  thereof.  Ileuce  the 
inquiry  involved,  and  the  findings  were,  not 
aa  to  different  parcels,  but  as  to  the  disputed 
boundary  line  of  the  parcel  alleged  In  the 
complaint  When  the  majority  court  soy 
the  fence  line  is  two  feet  north  of  the  Hue 
of  the  parcel  described  In  the  complaint,  that 
is  upon  the  theory  of  the  surreys,  not  upon 
the  theory  of  the  fence  line.  The  court  hav- 
ing found  that  the  fence  line  was  acqui&.sced 
In  and  treated  as  the  actual  boundary  line  for 
30  years,  and  there  being  ample  evidence  to 
support  such  finding  <indeed|  upon  that  there 
is  no  substantial  conflict),  the  law  Is  well 
settled  that  such  Is  the  triie  Hue  and  neither 
party  can  claim  beyond  It,  no  matter  what 
the  surveys  show.  Strlckly  v.  Hill,  22  Utah, 
257,  02  Pac.  803,  83  Am.  St.  Bep.  TSG,  and 
cases  there  cited. 

It  is  claimed  the  respondent  should  have 
specifically  alleged  In  her  complaint  the  pro- 
jection of  the  walL  The  respondent  allied 
ownership  and  possession  of  the  land,  that 
the  defendant  forcibly  broke  and  entered 
upon  it.  took  down  the  fence,  disturbed  her 
In  the  use  and  occupation  of  said  land,  and 
prevented  her  from  enjoying  the  same.  These 
allegations,  of  course,  are  very  general.  But 
if  they  were  deemed  so  uncertain  and  In- 
definite that  It  Could  not  reasonably  be  as- 
certained what  the  appellant  was  called  upon 
to  meet,  he  should  have,  by  proper  pleading, 
called  on  the  action  of  the  court  to  require 
the  respondent  to  make  her  allegations  more 
specific  and  certain.  This  he  did  not  at  all 
do,  but  proceeded  to  trial,  and  both  lie  and 
respondent  litigated  the  boundary  line,  and 
as  to  whether  the  wail  of  appellant's  build- 
ing was  upon  his  ground  or  upon  that  of  the 
respondent.  The  testimony  of  the  respective 
parties,  I  think,  shows  that  the  situation  of 
appellant's  building  was  entered  upon  and 
druwQ  in  question.  Appellant  said :  "When 
this  matter  came  up  and  I  wanted  to  huild 
on  there,  I  went  to  see  Mrs.  Tuokheld.  After 
I  had  a  survey  made  I  went  to  see  ilrs.  Tuck- 
field  to  see  what  she  bud  to  say  about  It. 
She  was  administrator  of  the  estate,  and  I 
bad  a  conversation  with  her  in  regard  to  it, 
and  in  that  conversation  I  told  her  that  I 
had  the  survey  made  and  expected  to  build 
there,  and  I  wanted  to  be  right  and  I  didn't 
want  to  put  my  building  in  the  wrong  place, 
and  that  If  she  wasn't  satisfied  with  the  sur- 
vey to  get  a  surveyor  herself  and  have  him 
run  It  off,  and  if  my  man  was  wrong  I  would 
pay  the  entire  expenses.  She  said  she  would 
see  about  it.  Q.  Well,  did  slie  do  anything 
toward  having  that  survey  made?  A.  Not  to 
my  knowledge.  Q.  Did  she  ever  call  upon 
you  about  it?  A.  Never ;  I  never  had  a  rep- 
resentative call  upon  me."  Respondent  said : 
"Mr.  Crager  tore  down  a  little  more  than 
half  of  that  fence.  He  tore  down  about  five 
rods  without  my  permission.  I  objected  to 
it  being  torn  down.  *  *  •  i  bad  a  con- 
versation with  Mr.  Crager  about  the  time  he 
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bought  the  propertr.  He  came  to  see  ma 
He  had  pulled  the  fence  down  and  came  to 
see  If  he  was  right,  If  he  could  do  It  He 
told  me  be  had  the  propertjr  surr^ed.  At 
the  time  of  the  conTersatlon  I  was  admlni»- 
tratrix  of  my  huaband's  estate."  Upon  croas- 
^jumlnatlon  she  said :  "Q.  And  Ur.  Crager, 
you  allege  In  tout  complaint  here,  has  beoi 
treqtaBBlng  on  that  since  some  time  In  Mar, 
10011  A.  Tea,  air.  Q.  That  la  the  time  jrou 
understand  that  he  built  bla  shop,  isn't  1^ 
Mrs.  Tuckfleld?  A  Between  1800  and  1901. 
yea,  air.  Q.  And  this  convensatlon  ron  had 
with  him  just  about  the  time  he  began  to 
bnlld  it;  wasnt  it,  as  you  understand^  A. 
Tea,  sir ;  before  he  started  to  build,  I  believe. 
Q.  And  In  that  conversation  he  told  you 
that  be  had  hod  a  aurrey  made  and  wanted 
yon  to  have  a  surrey  made,  If  you  found  any 
objection  to  It,  didn't  he?  A  No,  sir.  I 
didn't  see  anything  of  a  surrey.'*  There  is 
also  other  eridenoe  with  reference  to  the  sit- 
uation of  the  building  with  respect  to  its 
projecting  over  the  fence  line  and  as  to 
whether  It  Is  upon  respondent's  or  appellant's 
land.  It  will  thus  be  seen  tbat  this  1.8  feet 
of  ground  was  not  a  parcel  of  land  separate 
and  different  from  that  described  In  the  com- 
plaint, but  It  was  part  and  parcel  of  tbe  rod 
mentioned  and  described  In  the  complaint, 
and,  as  such,  was  litigated  by  tbe  parties. 
Indeed,  I  think  the  effect  of  the  prevalHug 
<q;)Inion  Is  a  holding  that  the  respondmt  was 
properly  adjudged  the  owner  of  the  1.8  feet 
of  groand,  but  that  she  was  not  entitled  in 
this  action  to  any  redress  on  account  of  the 
maintenance  of  a  portion  of  tbe  building 
thereon,  because  such  fact  was  not  specifical- 
ly alleged  in  the  complaint  as  an  act  of  tres- 
pass. But  when  tbe  parties.  In  effect,  treat- 
ed such  act  as  being  wltbln  the  general  al- 
legations of  trespass,  as  I  think  they  did,  the 
reason  for  denying  respondent  redress  there- 
for, because  not  specifically  alleged,  becomes 
untenable. 

Reference  has  also  been  made  to  the  fact 
tbat  appellant  may  have  constructed  his 
building  over  the  true  line  through  mistake. 
The  position  of  the  fence  was  obviout,  and 
tbat  it  was  marking  the  boundary  line  be- 
tween the  parties  was  apparent  Tbat  the 
fence  stood  there  for  30  years  and  during  all 
this  time  was  claimed  and  treated  by  re- 
spondent's intestate  and  by  his  predeces- 
sors in  interest  and  by  the  predecessors  of 
appellant,  as  the  actual  boundary,  and,  as 
such,  was  acquiesced  in  by  tbem,  Is  not  even 
disputed  by  appellant  Nor  is  It  at  all  claim* 
ed  by  him  tbat  he  was  ignorant  of  such  fact 
but  the  record  shows,  until  he  got  ready 
to  build,  be  did  no  act  disputing  such  bound- 
ary line  or  at  all  claiming  It  was  otherwise 
than  the  fence  lln&  Tbe  conduct  of  appel- 
lant is  not  that  he,  through  mistake,  placed 
his  building  south  of  tbe  fence  line;  but  to 
the  contrary,  his  conduct  asserts  that  be  did 
not  propose  to  be  bound  by  the  fence  line 
and  tberefore  tore  it  down  and  wholly  Ignor- 
«d  it  and  insisted  on  constructing,  and  did  ' 


conatmct  hia  building  orer  and  beyond  It; 
then  claiming  the  boundary  line  where  the 
surras  showed  it  to  be  regardless  aa  to  th« 
fmca  Something  is  also  said  tbat  the  re- 
qmndent  tbe  administratrix  of  tbe  estate, 
made  no  objectlcm  to  tbe  survey  and  did  not 
protest  ta  the  conatmctlon  of  the  building, 
from  whldi  It  Is  Inferred  an  eetopj^  may  be 
claimed.  Upon  this  I  tUnk  Uie  eride*^ 
fairly  conflicted.  But  I  do  not  undetvtaM 
the  law  to  be  that  an  administrator  by  dec- 
laratltms  or  conduct  upon  principles  of  an 
equitable  estofqwl,  may  thereby  forfeit  title 
to  land  of  hia  Intestate  or  transfer  its  use 
and  enjoyment  to  anothra-.  I  understand  the 
law  to  be  quite  emphatic  that  bs  may  not 
do  so. 


LITTLBTON  r.  BUBOBSS,  Proa.  Atty. 
(Snprana  Court  of  Wyoming.  Nov.  28.  190S.) 

1.  Injunction  —  Obounds  —  Resteaini  of 
Cbiiunai,  PaocEEDiKaa. 

The  jurisdiction  of  a  court  of  equity  la. 
io  the  absence  of  statute,  limited  to  tbe  pro- 
tection of  property  riehta,  and  It  has  no  ju- 
risdiction to  restrain  the  prosecution  of  a  crim- 
inal proceeding. 

(Ed.  Note.— For  caM  In  point  aee  wL  27, 
Cent.  Dig.  Injonctioat  U  178,  179.3 

2.  Saub. 

Conceding  that  equity  will  restrain  a  crim- 
inal prosecution  under  a  void  statute,  it  will 
not  try  the  validity  of  the  statute,  and  will  not 
interfere  until  tucb  stiitute  has  been  dedaicd 
void  by  the  proper  legal  tribunal. 

[Ed.  Note.— For  cases  in  point  see  tcI.  27» 
Cent.  Dig.  Injunction,  f  179.1 

3.  Same. 

Where  property  rights  are  involved  In  a 
criminal  prosecution,  equity  will  intervene  by 
injunction  to  protect  such  rigbta,  if  at  aU,  not 
in  restraint  of  the  criminal  proceedingB,  but 
rather  in  aid  of  the  civil  jurisdiction  of  the 
court,  and  will  merely  suspend  the  criminal  pro- 
ceedings until  tbe  property  rights  can  be  de- 
termined. 

[Ed.  Note.- For  cases  in  point  see  vol.  27, 
Cent  Dig.  Injunction,  S  IT&f 

4.  Oahino— Licenses --Natcbk—Biobts  of 
Licensee. 

A  license  to  conduct  games  of  faro  and 
roulette  is  a  mere  permit,  and  is  not  a  contract, 
and  does  not  convey  any  vested  right,  but,  be* 
ing  issued  in  the  exerdse  of  the  police  power 
of  the  state,  may  be  modified,  revoked,  or  con- 
tinued at  its  pleasure. 

[Ed.  Note.— For  cases  in  point  see  voL  24* 
Cent.  Dig.  Gaming,  i  4.] 

6.  CoNsnrcmoNAi.  Law  —  Oblioahon  on 
Contbacts— LicEnssa. 
Statutes  under  which  licenses  have  been 
granted  may  be  repealed,  without  violating  th« 
constitutional  provision  forbidding  the  enact- 
ment of  laws  impairing  the  obligation  of  con- 
tracts. 

[Ed.  Note.— For  cases  in  point,  see  voL  10; 
Cent.  Dig.  Constitutional  Law,  {  299.] 

6.  Same— Due  Pbockbs  or  Law. 

The  repeal  of  a  statute  under  which  a 
license  has  been  granted  does  not  deprive  the 
licensee  at  property  without  due  process  of  law. 

[Ed.  Note.— For  cases  in  point  see  vol  10b 
Ceut  Dig.  Constltntlonal  Law.  {  780.1 

Error  to  District  Court,  Shttldan  Oountjr; 
Blcbard  H.  Scott  JadgCb 
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Salt  by  Fred  Littleton  against  James  H. 
Borgeu,  prosecntlng  attorn^  of  Sheridan 
oonnty.  Tbere  was  a  Judgment  of  dismissal, 
and  plaintiff  brings  error.  Affirmed. 

See  79  Pac.  822. 

M.  B.  CampHn,  for  platntUF  In  error.  B. 
B.  Bnterllne,  Lonabangb  &  Wenzell,  and 
CSiarles  A.  Kntcher,  for  defendant  In  error. 

VAN  0R8DEL,  J.  This  is  an  Injunction 
proceeding  brought  In  the  district  conrt  of 
Sheridan  connty  by  the  plaintiff  In  error 
against  the  defendant  in  error  for  the  pur- 
pose of  restraining  the  latter  as  prosecutli^ 
attorney  of  Sheridan  county,  from  prose- 
cuting the  former  for  violations  of  the  pro- 
Tislons  of  chapter  65,  p.  68,  Sess.  Laws  1901, 
being  an  act  prohibiting  gambling  within  the 
state  of  Wyoming.  Plaintiff  in  his  amended 
petition  alleges,  among  other  things,  that  on 
the  28th  day  of  July,  190*.  he  was  granted 
licenses  by  the  town  of  Sheridan,  permitting 
him  to  conduct  and  carry  on  games  of  faro 
and  roulette  in  a  building  occupied  by  him 
in  said  town;  that  said  licenses  were  issued 
under  and  by  virtue  of  an  ordinance  regu- 
larly enacted  by  the  town  council  of  said 
town;  that  the  authority  for  the  enactment 
of  said  ordinance  Is  found  In  the  provisions 
of  a  si)ecial  charter  granted  by  the  Legisla- 
ture of  the  territory  of  Wyoming  for  the  in- 
corporation of  said  town,  wherein,  among 
other  powers  granted,  the  town  is  empowered 
and  authorized  "to  levy  and  collect  a  license 
tax  from  billiard  tables,  bowling  alleys,  and 
other  games  and  gaming  tablra";  that  said 
provision  of  said  charter  was  not  repealed 
by  said  chapter  65,  and  Is  still  in  full  force 
and  effect;  that,  notwithstanding  said  Il- 
euses, the  defendant  In  the  name  of  the 
state  of  Wyoming,  filed  three  informations 
in  the  district  court  of  Sheridan  county 
charging  plaintiff  with  violations  of  the  pro- 
ylslons  of  said  chapter  65;  and  that  defend- 
ant threatened  to  file  additional  Informations 
against  plaintiff  for  each  and  every  viola- 
tion of  said  statute.  It  is  further  alleged  in 
the  petition  that  said  chapter  65  is  unconsti- 
tutional and  void.  Plaintiff  prayed  for  a 
temporary  restraining  order  enjoining  the 
defendant  from  interfering  with  the  plain- 
tiff in  carrying  on,  running,  or  conducting 
the  games  of  faro  and  roulette  within  the 
corporate  limits  of  the  town  of  Sheridan,  and 
from  causing  further  arrests  of  the  plaintiff; 
and  that  at  the  final  hearing  said  temporary 
Injunction  should  be  made  permanent.  De- 
fendant demurred  to  the  petition  on  the  fol- 
lowing grounds:  "(1)  That  the  said  amend- 
ed petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  (2)  that  this 
court  has  no  Jurisdiction  of  the  subject  of 
the  action."  The  demurrer  was  sustained  by 
the  court,  and,  plaintiff  refusing  further  to 
plead.  Judgment  was  entered  dismissing  ttie 
action  and  awarding  costs  to  defendant,  from 
which  Judgment  plaintiff  brings  error  to  this 
court. 
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The  principal  question  that  confronts  us, 
and  one  which  we  think  la  decisive  of  this 
case,  is  whether  a  court  of  equity  has  Juris- 
diction to  afford  the  relief  sought  by  the 
plaintiff.  The  jurisdiction  of  a  court  of 
equity,  unless  expressly  made  so  by  statute. 
Is  limited  to  the  protection  of  the  rights  of 
property.  It  has  no  jurisdiction  over  the 
prosecution  of  crimes.  To  assume  such  Ju- 
risdiction is  to  Invade  the  domain  of  the 
courts  of  law,  and  both  the  executive  and 
administrative  departments  of  government. 
Let  us  invMtigate  for  a  moment  where  the 
contention  of  plaintiff.  If  sustained,  would 
lead.  The  defendant  is  the  prosecuting  at< 
tomey  of  Sheridan  county,  charged  with  the 
duty  of  prosecuting  within  his  coimty  all 
Infractions  of  the  criminal  laws  of  the  state. 
He  was  proceeding  under  the  provisions  of  a 
general  statute  of  the  state  making  gamblii^ 
a  crime,  and  prohibiting  the  same.  Crimi- 
nal prosecutions  are  conducted  In  Wyoming 
in  the  name  of  the  state.  The  prosecuting 
officer  is  a  mere  agent  of  the  state,  which  Is 
the  real  plaintiff  in  every  criminal  proceed- 
ing. We  have  therefore  In  this  case  the 
strange  anomaly  of  a  court  of  equity  being 
asked  to  issue  an  order  of  injunction  to  re- 
strain the  state  from  exercising  one  of  its 
highest  prerogatives  in  the  maintenance  of 
government.  Courts  of  equity  possess  no 
such  power.  To  hold  that  they  do,  would  be 
to  invest  them  with  power  to  restrain  and 
paralyze  the  operation  of  the  government  It- 
self in  all  its  functions  and  departments.  If 
a  conrt  of  equity  were  to  assume  Jurisdiction 
of  the  case  at  bar  and  try  the  issues  Involved. 
It  would  be  equivalent  to  a  trial  of  the  crimi- 
nal action  here  sought  to  be  restrained.  The 
guilt  or  Innocence  of  the  plaintiff  would  be 
the  fundamental  question  for  the  conrt  to 
determine,  and,  as  bearing  upon  this  fea- 
ture of  the  case,  the  court  would  have  to 
pass  upon  the  constitutionality  of  the  law 
under  which  the  criminal  proceedings  were 
Instituted,  and  the  validity  of  the  ordinance 
under  which  the  licenses  were  granted  to 
the  plaintiff.  These  are  proper  matters  of 
defense  In  the  criminal  proceedings.  Under 
our  system  of  Jurisprudence,  criminal  ac- 
tions can  only  be  tried  by  a  Jury,  wtille  the 
trial  of  actions  in  equity  have  always  been  re- 
posed In  the  court,  and  have  never  been  the 
proper  subject  of  reference  to  a  Jury.  Neither 
the  criminal  actions  against  the  plaintiff,  nor 
the  Infirmities  of  the  statute,  if  any  there  be, 
can  be  lawfully  determined  In  this  proceeding. 
16  Am.  &  Eng.  Ency.  Law,  p.  370,  and  cases 
there  collected;  Crlghton  v.  Dahmer  et  al. 
(Miss.)  13  South.  237,  21  L.  K.  A.  84,  35  Am. 
St.  Rep.  666;  Suess  v.  Noble  (C.  0.)  31  Fed. 

In  re  Sawyer,  124  U.  S.  200,  8  Sup.  Ct 
482,  31  L.  Ed.  402;  Portls  v.  Fall  et  al.,  34 
Ark.  375;  High  on  Injunctions,  i  68;  Poyer  y. 
Tillage  of  Des  Plalnes,  123  III.  Ill,  13  N.  E. 
819,  5  Am.  St  Rep.  49i;  Phillips  v.  Mayor, 
61  Ga.  386.  In  Suess  v.  Noble,  supra,  Love, 
District  Judge,  said:  "Public  offenses  are 
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prosecuted  In  EDgland  In  the  name  of  the 
king,  and  In  the  United  States  In  the  name 
of  the  state.  It  Is  manifest  that  neither  the 
king  nor  the  state  could  be  made  a  defend- 
ant in  a  bin  in  equity.  The  restraining 
power  of  the  court  wonid  be  futile  as  against 
them;  and  it  would  avail  nothing  for  the 
court  to  address  Its  restraining  process  to 
public  and  private  prosecutors,  even  if  the 
power  to  do  so  existed,  since  the  state  could 
find  other  agents  to  represent  It  in  criminal 
proceedings.  Courts  of  equltf^,  therefore, 
deal  only  with  cItII  and  property  rights. 
They  have  no  Jurisdiction  to  give  relief  in 
criminal  cases,  and  they  will  not  therefore 
interfere  by  injunction  with  the  course  of 
criminal  Justice."  Mr.  Justice  Gray,  deliver- 
ing the  opinion  in  Re  Sawyer,  supra,  said: 
"The  office  and  Jurisdiction  of  a  court  of 
equity,  nutess  enlarged  by  express  statute, 
are  limited  to  the  protection  of  rights  of  prop- 
erty. It  haa  no  Jurisdiction  over  the  prose- 
cution, the  punishment  or  pardon  of  crimes 
or  misdemeanors,  or  over  tlie  appointment 
and  removal  of  public  officers.  To  assume 
BtKdt  a  Jurisdiction,  or  to  sustain  a  bill  In 
equity  to  restrain  or  relieve  against  proceed- 
ings for  the  punishment  of  offenses,  or  for  the 
removal  of  public  officers,  is  to  Invade  the 
domain  of  the  courts  of  common  law,  or  of 
the  ^ecntive  and  admintotratlve  department 
of  the  government" 

It  is  contended,  however,  that  equity  will 
Intervene  to  restrain  a  criminal  prosecuthm 
under  a  void  statute^  Let  it  be  conceded. 
But  It  will  not  try  tiw  validity  of  the  statute, 
and  win  not  Interfere  until  the  statute  has 
been  declared  void  in  the  proper  legal  tri- 
bunal. In  Poyer  v.  Des  Plalnes,  supra,  the 
court  Bald:  "The  questions  arising  In  the 
prosecution  sought  to  be  enjoined  can  be  de- 
termined In  the  tribunal  in  which  they  are 
pending,  or  in  that  to  which  they  may  be 
taken  by  appeal.  The  legality  or  illegality 
of  the  ordinance  is  purely  a  question  of  law, 
which  the  common-law  court  is  competent  to 
decide.  If  the  defendant  Is  not  guilty  of 
violating  this  provision,  as  alleged,  the  de- 
termination of  that  fact  is  peculiarly  within 
the  province  of  that  court  In  either  event, 
appellant  had  a  full  and  complete  defense 
at  law."  In  the  same  case,  it  Is  further 
held:  "If  the  municipal  law  be  of  doubtful 
validity,  the  complainant  cannot  by  his  will- 
ful and  repeated  violation  of  Its  provisions, 
each  furnishing  s^rate  grounds  for  prose- 
cution, and  depending  upon  separate  facts, 
create  this  ground  for  equitable  Interposi- 
tion without  first  settling  the  validity  of  the 
ordinance  in  the  courts  of  law.  If  he  fears 
the  prosecution  of  other  suits,  he  can  refrain 
from  the  repetition  of  his  acts  In  violation 
of  its  provisions  until  the  proper  forum  has 
determined  its  Invalidity."  In  West  v.  May- 
or, 10  Paige,  538.  Chancellor  Walwortb,  In 
delivering  the  opinion  of  the  court  says: 
•'The  question  as  to  the  validity  of  the  cor- 
poration ordinance  does  not  properly  belong 


to  this  court  for  decision,  where  the  com- 
plainants, as  In  this  case,  have  a  perfect  de- 
fense at  law  if  the  ordinances  are  invalid,  or 
If  they. do  not  render  the  complainants,  or 
those  in  their  employ,  liable  for  the  penalty. 
And  it  would  be  a  usurpation  of  Jurisdiction 
by  this  court  if  it  should  draw  to  itself  the 
settlement  of  such  questions,  when  their  de- 
cision was  not  necessary  In  the  discharge  of 
the  legitimate  duties  of  the  court"  In  Phil- 
lips V.  Mayor,  supra,  where  it  was  sought  to 
restrain  the  municipal  authorities  of  the  town 
of  Stone  Mountain,  Ga.,  from  prosecuting  the 
plaintiff  for  the  violation  of  an  ordinance 
requiring  retail  liquor  dealers  to  clrae  their 
places  of  business  during  the  continuance  of 
divine  services,  and  alleging  the  iovalldlty 
of  the  ordinance,  the  court  said:  "Injunc* 
tions  or  orders  In  the  nature  of  Injunctions, 
are  not  granted  by  courts  of  equity  to  re- 
strain proceedings  in  criminal  matters.  For 
this  reason,  whatever  may  have  been  the  in- 
firmities of  the  penal  ordinances  of  Stone 
Mountain,  an  injunction  in  the  present  case 
was  properly  denied.  If  unlawful  convic- 
tions take  place  before  a  municipal  court,  re- 
versal can  be  had  in  the  superior  court  as  a 
court  of  law,  by  certiorari.  This  Is  a  plain 
and  adequate  remedy,  and  a  court  of  eqol^ 
need  not  and  cannot  interfere.  Chancery 
takes  no  part  In  the  administration  of  crimi- 
nal law.  It  neither  aids  the  criminal  courts 
in  the  exercise  of  jurisdiction,  nor  restrains 
or  obstructs  them."  We  are  of  the  opinion 
that  the  plaintiff  has  a  clear  and  adequate 
remedy  at  law,  not  only  to  have  the  question 
of  his  guilt  or  innocence  determined,  but 
aLso  the  validity  of  the  statute  upon  which 
the  informations  are  based. 

It  la  contended  that  property  rights  are 
here  Involved  and  that  injunction  will  lie 
to  restrain  a  criminal  proeecution  whm  nec- 
essary to  protect  such  rights.  In  such  cases 
equity  Intervenes,  if  at  all,  not  In  restraint  ot 
the  criminal  proceedings,  but  ratbw  In  aid  of 
the  civil  Jurisdiction  of  the  court  It  merely 
suspends  the  criminal  proceedings  until  the 
property  rights  can  be  determined.  It  does 
not  assume  Jurisdiction  of  the  criminal  ac- 
tion. It  only  prevents  the  criminal  iHTOcess 
from  interfering  with  the  »erclse  of  its 
Jurisdiction  In  the  dvll  proceeding  under 
consideration.  The  only  right  of  the  plaintiff 
affected  Is  the  enjoyment  of  the  privll^es 
afforded  by  the  llcen8e&  The  permission 
granted  by  these  licenses  Is  not  a  proper^ 
right  A  licrase  is  a  mere  permit  to  do 
something  that  without  it  would  be  unlaw- 
ful. It  iM  not  a  contract,  nor  does  It  convey 
any  vested  right  It  Is  issued  in  tlie  exer- 
cise of  the  police  power  of  the  state,  and  may 
be  modified,  revoked,  or  continued  at  its 
pleasure.  Statutes  under  which  licenses  have 
been  granted,  may  be  repealed,  and  it  is 
held  that  such  repeal  la  not  any  violation  of 
the  constitutional  provision  forbidding  the 
enactment  of  laws  impairing  the  obligations 
of  contracts;  nor  does  such  repeal  deprive 
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the  licensee  of  his  property  without  due  pro- 
cess of  law.  17  Am.  &  Eug.  Ency.  Law  (2d 
Ed.)  p.  202. 

For  the  reasous  above  stated,  the  trial 
court  committed  no  error  In  holding  that 
the  temporary  InJunctlOD  was  improperly  is- 
sued, and  In  sustaining  the  demurrer  and 
dismissing  the  actiou.  Tlie  Judgment  Is 
affirmed.        ,  ,  „  „ 

POTTER,  C.  J.,  and  BEARD,  J.,  concur.  ^ 


INOBR80LL  T.  DAVIS  et  al. 
(Supreme  Court  of  Wyoming.  Nor.  0,  1905.) 

L  Pleading — Doiubbers — Whkit  Available 
— Pleadino  Containinq  Denials. 
A  demurrer  addressed  to  an  entire  para- 

graph  of  an  answer  is  properly  overruled)  where 

such  paragraph  contains  a  specific  denial  of 

material  allegations  of  the  petition. 
[Ed.  Note. — For  cases  in  point,  see  Tol.  39, 

Cent  Dig.  Pleading,  §ft  48&-488.J 

2.  MoBTGAQEs—FoBECLOSUBE— Limitations. 

Itev.  St.  1S09.  i  3^  abolishes  all  forms 
of  actions  and  suits,  and  declares  that  there 
shall  hereafter  be  but  one  form  of  action, 
"which  shall  be  called  a  civil  action."  Section 
3453  provides  that  "civil  actions,"  other  than 
for  the  recovery  of  real  property,  shall  be 
brought  within  certain  named  periods  after  the 
cause  of  action  accrues.  Section  3454  requires 
an  actitm  upon  a  Hi>ecialty,  or  any  agreement, 
contract,  or  promise  in  writing,  to  be  brought 
within  five  years.  Held,  that  a  cause  of  action 
on  a  note  and  to  foreclose  a  mortgage  securing 
the  same  accrues  at  maturity  of  the  note,  and 
must  be  brought  within  five  years  thereafter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  {  78;  vol.  35, 
Cent.  Dig.  Mortgages,  §  1263.) 

3.  Limitation  OF  Actions  —  Computation  — 
Absence  from  State — Burden  of  Pboof. 

Kev.  St.  1899.  §  3463.  provides  that,  where 
one  departs  from  the  state  after  the  accrual 
of  a  cause  of  action  against  him,  the  time  of 
his  absence  shall  not  be  computed  as  a  part  of 
the  period  within  which  the  action  must  be 
brought  Held,  that  where  a  petition  on  a  note 
and  to  foreclose  a  mortgage  alleged  and  the  an- 
swer denied  that  after  the  necutlon  of  the  note 
defendants  departed  and  remained  absent  from 
the  state,  and  the  note  as  set  out  in  petition 
showed  on  its  face  that  it  had  matured  more 
than  the  statutory  period  prior  to  the  com- 
mencement of  the  action,  the  bnrden  of  proving 
the  abmnce  of  defendant  from  the  state  was  on 
plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  8  714.] 

4^  Same — Sufficienct  of  Evidence. 

Testimony  that  defendants,  who  were  hus- 
band and  wife,  left  their  home  in  the  state,  and 
witness  subsequently  saw  them  at  the  "Denver 
Tramway  Company,"  where  the  husband  was 
working,  and  that  they  were  living  there,  "a 
block  away  from  South  Broadway,"  without 
further  teRtimony  as  to  the  town,  city,  county, 
or  state  in  which  the  places  mentioned  were 
situated,  was  insufficient  to  show  defendants' 
absence  from  the  state,  within  the  meaning  of 
Rer.  St.  S  3463,  providing  that  the  time  of  de- 
fendants' absence  from  the  state  shall  not  be 
computed  as  a  part  of  the  limitation  period. 
5.  Evidence— Judicial  Notice — Places. 

The  court  cannot  take Judicial  notice  of  the 
location  of  the  "Denver  Tramway  Company," 
or  of  "South  Broadway." 

IRA.  Note. — P''or  cases  in  point,  see  ToL  20, 
Cent.  Dig.  Evidence.  U  11,  28.] 


6.  Dismissal — Service  by  Publication. 

An  action  to  foreclose  a  mortgage  was  prop- 
erly disniis.sed  without  prejudice  as  to  defend- 
ants in  who8e  favor  limitations  appeared  to 
have  run,  where  such  defendants  were  served 
by  publication  only  and  did  not  appear,  so  that 
no  personal  judgment  could  have  been  rendered 
against  them.  „  „ 

Error  to  District  Court,  Albany  County; 
Charles  E.  Carpenter,  Judge. 

Action  by  James  M.  Ingersoll  against 
Daniel  B.  Davis,  Lottie  C.  Davis,  his  wife, 
and  Fannie  Fisher,  on  a  note  end  to  fore< 
close  a  mortgage  on  real  estate.  There  was 
a  Judgment  In  favor  of  defendant  Fisher 
and  dismissing  the  action  as  against  Davis 
and  wife,  and  plalntifT  brings  error. 

James  M.  Fenwlck,  for  plaintiff  In  error. 
N.  E.  Corthell,  for  defendant  In  error  Fan- 
ale  Fisher. 

BEARD,  J.  This  action  was  commenced 
by  the  plaintiff  in  error  October  5,  1901,  in 
the  district  court  of  Albany  county,  against 
the  defendants  In  error,  to  recover  judgment 
on  a  note  against  the  defendants  Daniel  B. 
and  Lottie  C.  Davis  and  to  foreclose  a  mort- 
gage given  to  secure  the  note.  There  is  but 
one  controverted  question  of  fact  In  the  case 
as  presented  to  tbls  court  in  the  briefs  of 
counsel.  The  facts  not  controverted  are 
that  the  defendants  Daniel  B.  Davis  and  Lot- 
tie C.  Davis,  his  wife,  on  December  30,  1891, 
executed  to  John  H.  Symons  their  promis- 
sory note  for  $250,  due  12  months  after  date, 
with  interest  at  V/^  per  cent,  per  month,  and 
to  secure  the  payment  of  said  note  they  at 
the  same  time  executed  a  mortgage  upon  cer- 
tain real  estate,  situated  In  Albany  county, 
Wyo.,  of  which  they  were  then  the  owners; 
that  Symons  assigned  and  transferrecl  the 
note  and  mortgage  to  plaintiff  December  7, 
1893  ;  that  nothing  has  ever  been  paid  on  the 
note ;  that  on  March  15, 1892,  the  defendants 
Davis  and  wife  conveyed  the  mortgaged 
premises  to  Joslah  J.  Fisher,  by  warranty 
deed,  subject  to  the  mortgage;  that  on  March 
11,  1893,  Joslah  J.  Fisher  conveyed  by  war- 
ranty deed  to  Eli  Crumrlne,  and  on  April 
18,  1893,  Crumrlne  conveyed  by  warranty 
deed  to  the  defendant  Fannie  Fisher,  who 
still  owned  the  land  at  the  time  the  action 
was  commenced.  After  pleading  the  note 
and  mortgage,  the  plaintiff  alleges  in  the 
third  paragraph  of  tbe  petition  "that  the 
said  defendants  Daniel  B.  Davis  and  Lottie 
C.  Davis,  after  the  execution  and  delivery 
of  the  said  note  and  mortgage  as  aforesaid, 
departed  from  the  state  of  Wyoming,  and  for 
more  than  a  period  of  seven  years  last  past 
have  been  continuously  al>sent  from  and  non- 
residents of  the  state  of  Wyoming."  The 
petition  then  alleges  that  the  defendant 
Fannie  Fisher  claims  some  Interest  in  the 
premises,  and  prays  Judgment  against  tbe 
defendants  Davis,  that  the  defendant  Fisher 
be  required  to  set  up  her  claims,  that  the 
rights  of  plaintiff  and  defendant  Fisher  be 
determined,  and  the  premises  sold  to  satisfy 
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tbe  mortgase  Indebtedness.  Tbe  defendant! 
Davis  were  gerred  by  publication  only.  The 
defoidant  Flsber  was  personally  Berved  wltU 
snmmons,  and  she  alone  appeared  and  an- 
swered. In  h&e  answer  die  admits  that  she 
has  an  Interest  in  tiie  premises,  sets  up  her 
title,  and  denies  erery  allegation  In  the  peti- 
tion not  expressly  admitted  In  her  answer, 
and  for  a  second  defense,  in  the  third  para- 
graph of  her  answer  alleges  as  follows :  "(3) 
And  for  a  second  and  further  defense  to  the 
plalntilTa  petition,  tills  defendant  alleges 
that  the  cause  of  action  set  forth  In  tbe  said 
petition  accrued  to  the  plaintifT  and  to  bis 
grantor  more  than  five  years  before  the  com- 
mencement of  this  action,  and  this  defend- 
ant denies  the  facts  alleged  in  paragraph  3 
of  the  petition."  To  this  paragraph,  plain- 
tiff filed  a  general  demurrer,  which  was  over- 
ruled, plaintiff  excepted,  and  assigns  such 
ruling  as  error.  Plaintiff  filed  a  reply  deny- 
ing generally  the  allegations  of  tbe  answer. 
The  case  was  tried  to  tbe  court,  and  tbe 
court  found  generally  for  tbe  defendant 
Fisher,  dismissed  the  action  without  prej- 
udice as  to  defendants  Davis,  and  ren- 
dered Judgment  against  plaintiff  for  costs. 
A  motion  for  a  new  trial  was  filed  by 
plaintiff  and  dented  by  tbe  court,  exceptions 
taken,  and  plaintiff  brings  error. 

Counsel  for  plaintiff,  in  his  brief,  relies 
upon  two  propOBltions  for  a  reversal.  First, 
that  an  action  to  foreclose  a  mortgage  does 
not  come  within  the  proTislons  of  section 
0454.  Rev.  St  1889;  and,  aacond,  that  the 
evidence  shows  that  the  mortgagors  were 
absent  from  Uie  state,  and  that  sucb  absence 
tolled  the  Etstute  as  to  tbe  defendant  Fisher. 
The  first  point  was  attempted  to  be  raised 
try  demurrer  to  the  third  paragraph  of  the 
answer ;  but  the  demurrer  was  to  tbe  entire 
paragraph,  which  contained  a  specific  de- 
nial of  the  allegations  of  the  petition  In  re- 
lation to  tbe  absence  of  tbe  mortgagors 
from  the  state,  and  for  that  reason.  If  for 
no  other,  the  demurrer  was  properly  over- 
ruled. The  point,  however,  was  otherwise 
preserved,  and  must  be  determined.  Under 
our  Code  of  Civil  Procedure,  "the  distinction 
between  actions  at  law  and  suits  in  equity, 
and  the  forms  of  all  sucb  actions  and  suits 
heretofore  existing  are  abolished,  and  in 
their  place  there  shall  be  hereafter  hat  one 
form  of  action,  which  shall  be  called  a  civil 
action."  Section  3443,  Rev.  St  1899.  An 
action  to  foreclose  a  mortgage  Is  therefore  a 
''civil  action,"  and  is  included  In  that  term 
where  it  occurs  In  other  portions  of  the  stat- 
ute.  Our  statute  of  limitations  provides : 

"Sec.  3453.  Civil  actions  other  than  for  tbe 
recovery  of  real  proper^  can  only  be  brought 
within  the  following  periods,  after  ths  cause 
of  action  accrues. 

"Sec  3454.  Within  five  years  an  action 
upon  a  specialty  or  any  agreement,  contract 
or  promise  in  writing." 

"Sec.  3463.  If  when  a  cause  of  action  ac- 


cmes  against  a  penum  he  Is  not  of  Uie  stats^ 
or  has  absconded  or  cmcealed  himself,  ths 
period  limited  for  the  commencement  of  tbe 
action  shall  not  begin  to  mn  until  be  comes 
into  tha  state,  or  while  he  Is  so  absconded  ox 
concealed;  and  If  after  the  cause  of  acti<»i 
accrues  he  depart  from  the  atate  or  atwcond 
or  conceal  bimself,  the  time  of  his  abseuce 
or  concealment  shall  not  be  computed  at 
a  part  of  the  period  within  which  the  action 
must  be  brought"    ■     — ■    ^.    -  ■ 

Whether  since  tbe  use  of  private  seals 
was  abolished  In  this  state  a  mortgage  is  to 
be  regarded  as  a  specialty  for  any  purpose, 
or  Is  to  be  considered  as  a  simple  contract  in 
writing,  Is  not  material  In  this  case.  In  ei- 
ther event.  It  falls  within  the  terms  of  the 
same  section  (3454)  of  the  statute,  and  the 
period  of  limitations  is  the  same.  In  tbe 
case  of  Kerr  et  aL  v.  Lydecker,  61  Ohio 
St  240-^  37  N.  B.  267,  23  U  R,  A.  842, 
the  Supreme  Court  of  Ohio  held  that  an  ac- 
tion to  foreclose  a  mortgage  came  within 
the  provisions  of  section  49 SO  of  the  Ohio 
statute,  which  Is  in  the  Identical  language  of 
our  section  3454,  except  tbe  period  in  Ohio 
is  15  years,  while  under  our  statute  it  Is 
6  years.  And  In  Balch  t.  Arnold,  9  Wyo. 
17-37,  69  Pac.  434-43a  It  Is  Stated  that  "the 
object  of  the  action  to  foreclose  is  not  tbe 
recovery  of  the  possession  of  the  land,"  and 
hence  it  is  not  governed  by  the  statute  lim- 
iting the  time  within  which  actions  for  tb« 
recovery  of  lands  may  be  brought  Counsel 
for  plaintiff  has  not  called  our  atiention  to 
any  provision  of  the  statute  which  be  clalma 
applies  to  this  action.  If  section  3454  does 
not  Upon  tbe  maturity  of  the  note,  plain- 
tiff could  have  commenced  an  action  at  law 
npoa  it  against  the  makers  without  regard 
to  the  mortgage,  or  he  could  have  proceeded 
to  foreclose  the  mortgage  by  an  action  against 
the  owner  of  the  mortgaged  premises  without 
seeking  Judgment  against  tbe  makers  of 
the  note,  or  making  them  parties  to  tbe 
suit  to  forecloBe,  they  having  parted  with 
their  interest  in  tbe  property.  The  cause 
of  action  upon  the  note  and  to  foreclose  the 
mortgage  both  accrued  at  the  maturity  of 
the  note,  and  both  remedies  became  barred 
at  tbe  same  time  under  the  provisions  of 
section  3454,  unless  the  statute  had  not  com- 
menced to  run,  or  had  been  suspended  as 
to  one  or  both  remedies  under  the  provi- 
sions of  section  3463,  above  quoted.  In  this 
case  both  actions  were  Joined,  as  permitted 
by  section  3495. 

It  was  alleged  by  plaintiff  In  his  petition 
that  after  tbe  execution  of  tbe  note  tbe  de- 
fendants Davis  departed  from  tbe  state  of 
^Vyomlng,  and  for  more  than  seven  years 
last  past,  prior  to  the  commencement  of  the 
action,  bad  been  continuously  absent  from 
and  nonresidents  of  the  state  of  Wyoming. 
This  allegation  was  denied  by  tbe  answer. 
The  note  was  set  out  In  the  petition,  and 
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showed  upon  Its  face  that  It  had  matured 
more  than  five  years  before  the  action  was 
commenced;  and  the  burden  of  proving  the 
absence  of  said  defendants  was  upon  the 
plaintiff.  To  sustain  this  allegation,  plain- 
tiff ofTered  the  testimony  of  Augusta  Cow* 
per  and  Robert  J.  Cowper.  The  former 
testified  that  she  knew  Daniel  B.  Davis  and 
Lottie  C.  Davis ;  that  they  lived  at  or  near 
Laramie  In  April,  1882;  that  Uiey  left  there, 
but  she  did  not  know  where  they  went; 
and  that  they  never  returned  to  that  county 
to  her  knowledge.  Robert  J.  Cowper  tes- 
tified that  he  was  acquainted  with  Daniel 
B.  Davts  and  Lottie  C.  Davis;  that  they 
were  husband  and  wife ;  that  he  had  known 
them  when  they  were  in  Laramie,  for  a 
year  before  they  left  Laramie;  that  they 
left  In  the  spring  of  1892;  that  he  saw  Mr. 
Davia  at  the  Denver  Tramway  Company  in 
the  Bummer  of  1898;  that  Davis  was  work- 
ing there;  that  he  had  never  seen  blm  in 
Wyoming  since  tliat  time ;  that  he  saw  Mrs. 
Davis  there  several  times;  and  that  they 
were  living  there  at  that  time  a  block  away 
from  South  Broadway  by  the  car  shops. 
That  Is  all  of  the  evidence  that  was  intro- 
duced to  show  that  Davis  and  wife  were 
out  of  the  state  at  any  time,  and  falls  far 
^ort  of  proving  the  allegations  of  the  peti- 
tion In  Utat  regard.  The  general  finding 
In  favor  of  the  defendant  Fisher  may  well 
have  been  based  upon  the  failure  of  plain- 
tiff to  prove  the  absence  of  Davis  and  wife 
from  the  state.  In  fact,  we  are  unable  to 
see  how  the  court  could  have  arrived  at 
ai^  ottse  conclusion  from  the  evidence. 
The  court  could  not  take  Judicial  notice  of 
the  location  of  the  Denver  Tramway  Com- 
pany, or  where  a  block  from  South  Broad- 
way by  the  car  abopa  was.  Then  la  an 
entire  lack  of  eWdence  as  to  the  town,  dty, 
county,  or  state  In  which  either  of  them  was 
■itnated.  The  plaintiff,  having  failed  to 
show  that  Davis  and  wife  were  out  of  the 
state  at  any  time,  either  at  or  after  the 
maturity  of  the  note,  there  was  nothing  to 
prevmt  the  statute  from  running  In  favor 
of  all  of  the  defendante.  Whether,  If  the 
absence  from  the  state  of  the  defendants 
Davis  had  been  i^own,  It  would  have  tolled 
the  statute  as  to  defendant  Fisher,  we  need 
not  determine,  as  that  question  does  not 
arise  upon  the  Cacts  as  presented  In  the 
record  In  this  case.  The  action  was  prop- 
erly dismissed  without  prejudice  as  to  the 
defoidanta  DavU^  as  they  were  served  by 
publication  only  and  did  not  appear,  and  no 
pmonal  JutUcment  conld  have  been  rendered 
against  them. 

We  find  no  error  In  the  record,  and  the 
judgment  of  Ibe  district  court  Is  affirmed. 

Affirmed.  • 

POTTER,  O.  J.,  and  VAN  ORSDEL,  J.. 
Concur. 


LBWIS  T.  BNOLAND. 
(Supreme  Court  of  Wyoming.  Nov.  20,  1905.) 

1.  EVIDEHCE^-BOOKS    OP   ACCOUNT— AdM  IBS  I - 
BILITT. 

The  competency  of  a  book  offered  to  prove 
an  account  must  be  determined  by  the  appear- 
ance and  character  of  the  book,  the  degree  of 
education  of  the  party  keepins  it,  the  nature  of 
his  buBineiis,  the  manner  of  hla  charges  against 
other  people,  and  all  other  surrouDdtiig  clrcum- 
stances,  regardless  of  the  fact  that  the  book 
was  not  kept  In  a  regular  mode  or  method. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  H  1488-144S.] 

2.  Same— Tablst  Slips. 

Where  a  saloon  keeper,  who  was  illiterate, 
caused  his  employ^  to  enter  daily  transactions 
of  debits  and  credits  in  the  course  of  bia  busi- 
nesa  on  tablet  slipe  of  paper,  which  were  dated 
and  filed,  from  which  entries  would  be  trans- 
ferred at  irregular  intervals  by  other  employ^ 
on  to  ledger  slips,  such  tablet  slips  were  adoais- 
sible  aa  books  of  original  entry  kept  in  the  nanai 
course  of  business. 

[Ed.  Note. — For  cases  In  poInL  see  30. 
Cent.  Dig.  Evidence,  H  14Sa-1482.] 

3.  Same— Ledokb  Slips. 

Where  an  illiterate  business  man  caused 
his  employes  to  make  entries  of  charges  and 
credits  on  daily  tablet  slips,  which  were  in- 
dicated by  figures,  usually  without  decimal 
marks  or  other  specific  indication  aa  to  whether 
they  represented  dollars  or  cents,  and  such 
charges  were  thereafter  transferred  to  ledger 
slips,  which  contained,  not  only  the  entries 
made  on  the  day  slips,  but  other  entries  not  so 
entered,  and  the  entries  made  on  the  ledger  slips 
clearly  explained  the  figures  on  the  day  slips, 
the  ledger  slips  were  admissible,  In  so  far  as 
they  contained  original  entries  or  entries  ex- 
planatory of  the  accounts  appearing  on  the  day 
slips, 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  S  1448.] 

4.  Sams. 

Boohs  of  account  are  competent  evidence 
to  prove  charges  for  loans  of  money. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  S8  1463-1471.] 

5.  PaTMSKT— EVIDBMCE— PaESDMPTIONS. 

The  presumption  that  a  negotiable  note 
or  order  drawn  by  a  debtor  and  accepted  by 
the  creditor  is  in  extinguishment  of  the  original 
debt  may  be  rebutted  or  explained  by  agreement 
of  the  parties,  or  by  proof  of  a  usage  or  cir- 
cumstances incoDsistent  therewith. 

lEA.  Note. — For  cases  in  poiut,  see  vol.  30, 
Cent.  Dig.  Payment,  §  194.] 

6.  Same — Supficienct. 

In  an  action  on  a  book  account,  evidence 
held  sufficient  to  show  that  certain  checks  given 
by  the  debtor  to  the  creditor  were  given  in 
separate  transactions  generally  unconnected 
with  the  account,  aAd  that  the  checks  were 
not.  therefore,  given  In  payment  of  plaintiff's 
claim. 

Error  to  District  Court,  Carbon  County; 
David  H.  Craig,  Judge. 

Action  by  Ida  Lewis,  as  administratrix  of 
the  estate  of  Charles  Lewis,  deceased, 
against  Mary  Bngland,  as  administratrix  of 
the  estete  of  Richard  England,  deceased. 
From  a  Judgment  In  favor  of  d^endant, 
plaintiff  brings  error.  Reversed. 

W.  R.  StoU,  for  plaintiff  In  error.  N.  B. 
Greenfield,  for  defendant  In  error. 
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VAX  ORSDEL,  J.  On  Noreiiiber  21,  1901, 
Charles  Lewis,  as  plaintiff,  brought  au  action 
in  tbe  district  court  of  Carbon  county 
against  tbe  defeudaut  in  error,  ullogiug  that 
Kichard  England  during  bis  lifetime,  and  on 
the  26tb  day  of  May,  1901,  was  indebted  to 
tbe  plaintiff  in  the  sum  of  $I,821.0r>  for  bal- 
ance due  on  an  account  for  goods  sold  and  de- 
livered and  for  divers  sums  of  money  ad- 
vanced to  tbe  said  England  by  the  pialntifT. 
Tbe  petition  further  alleges  that  Richard 
England  died  intestate  on  the  2(>tli  day  of 
May,  1001,  and  thereafter  the  defendant  in 
error  was  duly  appointed  administratrix  of 
the  said  England's  estate,  and  that  on  the 
18th  day  of  November,  1901,  tbe  account 
sued  upon,  verified  as  required  by  law,  was 
presented  to  tbe  defendant  as  administratrix 
and  by  her  rejected  and  disallowed.  The  de- 
fendant answered,  admitting  the  allegations 
of  the  petition  as  to  her  appointment  as  ad- 
ministratrix and  tbe  presentation  of  the  ac- 
count, but  denying  all  other  allegations  con- 
tained in  tbe  petition.  On  Decenitwr  12, 
1901,  the  court  appointed  John  S.  Williams, 
Esq.,  as  special  master  commissioner  to  take 
the  testimony  in  the  case  in  writing,  to  hear 
tbe  evidence,  and  to  reixtrt  tbe  same  to  tbe 
court,  with  his  conclusions  of  law  and  fact. 
Under  this  order  all  the  evidence  was  taken 
before  the  commissioner.  On  tbe  12tb  day 
of  May,  1902,  the  plaintiff,  Charles  Lewis, 
died,  and  on  December  2d  following  the  case 
was  revived  in  the  name  of  tbe  plaintiff  In 
error ;  she  having  in  the  meantime  been  ap- 
pointed administratrix  of  his  estate.  Before 
the  commissioner  made  his  reiMjrt  he  re- 
signed, and  L.  E.  Armstrong,  Est].,  was  on  the 
8th  day  of  January,  1904,  appointed  in  the 
place  of  said  Williams,  with  the  Instructions 
to  report  his  conclusions  of  law  and  fact  to 
the  court.  Armstrong  made  his  report  on 
February  25,  1904,  finding  generally  for  tbe 
defendant,  and  assigning  his  reasons  for  so 
finding.  On  tbe  14tb  day  of  March  following 
tbe  court  approved  and  confirmed  the  report 
and  findings  of  the  commissioner  In  all  re- 
st>ects,  and  entered  judgment  generally 
against  the  plaintiff  and  in  favor  of  the  de- 
fendant. From  tills  judgment,  plaintiff  pros- 
ecutes error  to  this  court. 

Tbe  original  plaintiff,  Lewis,  was  a  saloon 
keeper  at  Medicine  Bow,  and,  being  unable 
either  to  read  or  write,  was  obliged  in  the 
conduct  of  his  business  to  Intrust  the  keep- 
ing of  his  accounts  to  others.  The  evidence 
discloses  that  tbe  accounts  were  kept  by  his 
employ(^s,  by  his  wife,  and  in  two  instances 
by  school  teachers  who  lived  at  his  house.  It 
also  appears  that  regular  books  of  account, 
as  the  term  is  generally  understood,  were  not 
kept  by  the  plaintiff.  At  the  saloon  there 
was  kept  what  was  called  a  "tablet,"  con- 
sisting of  plain  sheets  of  paper.  Each  day 
tlit're  was  entered  on  the  tablet  tbe  cliarges 
that  were  made  against  various  parties  during 
that  day  ;  the  date  being  entered  at  the  head 
of  each  sheet  as  the  same  was  used.  These 


entries  were  made  principally  by  persons 
employed  by  Lewis  attending  bar  and  look- 
ing after  matters  generally  c-onnected  with 
the  conduct  of  bis  business.  Each  day  the 
slieets  containing  the  charges  for  the  day's 
business  were  filed  away,  and  at  frequent 
periods  these  "dny  slips,"  as  tbcy  were  called, 
were  taken  to  Lewis'  house,  and  there  trans- 
ferred, to  other  slii>s  of  paper  called  "ledger 
slips."  Tbe  ledger  slips  in  question  In  this 
case  contained  the  following  heading:  "Mr. 
R.  England,  to  Charles  Lewis,  Dr.  Proprietor 
of  the  Elkborn  Saloon.  Wines,  Liquors,  and 
Cigars."  The  slips  were  ruled  in  ledger 
form,  tbe  column  to  the  left  for  tbe  date,  and 
the  columns  to  the  right  for  dollars  and  ceats. 
The  day  slips  contained  charges  made  against 
different  individuals  in  the  order  In  which 
sales  were  made  in  the  regular  course  of 
business.  These  charges,  on  being  trans- 
ferred to  the  ledger  slips,  were  entered 
against  the  individuals  separately ;  In  other 
words,  the  account  of  each  individual  was 
entered  on  the  ledger  slips  under  his  name. 
Tbe  day  slips  and  ledger  slips  were  both  of- 
fered in  evidence  by  the  plaintiff  and  ob- 
jected to  by  the  defendant  It  was  contended 
by  counsel  for  def«idant  that  the  day  slips  and 
ledger  slips  bud  not  been  kept  In  such  a  man- 
ner, as  books  of  account,  as  to  entitle  them  to 
admission  as  evidence.  The  commissioner  in 
his  findings  admitted  the  day  slips,  but  refused 
to  admit  the  ledger  slips  ou  the  ground  that 
tiiey  did  not  constitute  books  of  original  entry. 
Tbe  failure  of  tlie  commissioner  to  admit  tbo 
ledger  slips  is  assigned  as  error. 

It  appears  from  tbe  evidence  that,  in  the 
regular  course  of  business,  it  was  customary 
for  tbe  persons  in  charge  of  the  ledger  slips, 
under  the  direction  of  Lewis,  to  enter  certain 
items  of  account  originally  on  the  ledger 
slips,  and  a  comparison  of  the  day  slips  and 
tbe  ledger  slips  discloses  tbe  fact  that  there 
appear  to  be  numerous  items,  principally 
credits,  appearing  upon  tbe  ledger  slips  which 
do  not  api)ear  upon  the  day  slips.  This  was 
explained  by  a  number  of  witnesses,  who  at 
different  times  bad  charge  of  tbe  accounts,  as 
being  the  customary  method  employed  by 
Lewis  in  tbe  keeping  of  his  accounts.  The 
law  prescribes  no  regular  mode  or  method  In 
which  accounts  must  be  kept  in  order  to  make 
them  competent  as  evidence.  Tbe  question 
of  competency  must  be  determined  by  the  ap- 
pearance and  character  of  the  book ;  regard 
being  had  to  the  degree  of  education  of  the 
party,  the  nature  of  his  business,  the  manner 
of  his  charges  against  other  people,  and  all 
other  surrounding  circumstances.  "The  ma- 
terial, from,  and  construction  of  the  book 
offered  in  evidence  as  the  book  of  original 
entries  are  unimportant,  provided  such  book 
be  capable  of  perpetuating  a  record  of  events, 
and  the  entries  are  made  In  conformity  with 
the  general  rules  governing  the  admissibility 
of  such  entries.  Thus  a  notched  stick,  a 
shingle,  or  scraps  of  paper  have  been  received 
as  books."   9  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 


Digitized  by  Google 


Wyo^ 


LEWIS  y.  ^GLAl^D. 


m 


p.  017,  and  cases  cited.  Certain  essential  k- 
quiremeuts,  however,  must  be  observed  In 
order  to  Justify  the  reception  of  bootcB  of  ac- 
count as  evidence.  It  must  api>ear  that  they 
were  the  regular  method  of  keeping  accounts 
adopted  by  the  party,  containing  the  regular 
entries  of  his  transactions  In  the  usual  course 
of  business,  and  made  so  near  the  time  of  the 
traiisactlons  as  to  establish  the  presunqttlon 
that  they  were  fairly  and  honestly  kept  In 
Ulsslsslppl  It  was  held:  "The  rule  is  that, 
to  authorize  the  introduction  of  books  of  ac* 
count  as  evidence  of  facts  entered,  it  must  be 
ahown  that  they  have  been  fairly  and  honest- 
ly kept ;  that  they  are  the  books  of  the  party 
engaged  in  the  business  to  which  they  refer ; 
that  the  oitries  were  made  In  the  usual  course 
of  bnsinesg,  at  or  about  the  time  the  facts  en- 
tered transpired;  that  the  entries  are  origi- 
nal and  made  by  a  party  having  knowledge 
of  the  facts  entered,  or  that  Information 
thereof  was  communicated  to  the  party  by 
whom  the  entries  were  made  by  some  person 
engaged  In  the  business  whose  duty  It  was  to 
transact  the  particular  business  and  make  re- 
port thereof  for  entry  on  the  books,  and  such 
report  and  entry  must  be  made  at  the  time  of 
tlie  occurrence  or  b^ore  the  facts  can  be  sup- 
posed to  have  passed  from  his  recollection.*' 
Chicago  R.  R.  Co.  V.  Provine,  61  Miss.  288. 

We  are  of  the  opinion  that  the  evidence  snf- 
flciently  discloses  io  this  case  that  the  books 
of  account  of  Lewis  were  kept  with  suflScient 
regularity  In  the  general  course  of  the  trans- 
action of  his  business,  and  with  all  persons 
with  whom  he  did  business  alike,  to  render 
tbem  competent  evidence  in  this  case.  The 
day  slips  having  been  admitted  In  evldoice. 
the  plaintiff  has  no  complaint  as  to  their 
admission ;  but  it  is  contended  that  the 
ledger  8lli»  should  likewise  have  been  admit- 
ted. As  above  stated,  the  lei^fer  slips  con- 
tain many  original  entries.  These  entries 
were  sometimes  made  at  the  direct  request 
of  Lewis  or  from  scraps  of  paper  containing 
a  memwandum  of  the  It^  or  items  to  be 
charged.  It  is  clear  that  the  ledger  slips,  If 
competent  evidence,  conld  only  be  so  in  so 
fftr  as  they  contain  accounts  of  original  en- 
try, or  are  explanatory  of  accounts  appearing 
on  the  day  slips.  It  appears  that  tbe  amounts 
charged  upon  the  day  slips  were  indicated 
by  figures,  usually  without  decimal  marks,  or 
other  specific  Indication  as  to  whether  the 
figures  represented  dollars  or  cents,  though 
we  think  the  varions  raitries  on  the  day  slips 
tak«i  together,  and  in  connectim  with  the 
subject  of  the  chai^.  fairly  show  the  mean- 
ing of  the  several  figures.  Wlien  entered 
upon  the  ledger  slips,  the  figures  are  clearly 
explained,  and  in  no  way  contradictory  of 
the  day  slips  In  that  respect  Hence,  for 
the  purpose  of  explaining  such  figures  In  case 
of  doubt,  the  ledger  slips  were  admissible. 
McOoldrlcfe  V.  Traphageu,  88  N.  Y.  884.  We 
are  therefore  of  the  opinion  that  the  ledger 
slips  were  admissible  for  these  purposes. 


In  Larue  v.  Rowland, -7  :^bL-107,-the  coni:^ 
said:  "Books  of  account,  to  soyie.  extend 
partake  of  the  nature  of  docnmentary  pvj<- 
dence.  In  respect  to  which  it  Is  the  cardinal 
rule  that  part  of  an  instrument  cannot;  be  re^- 
ceived  while  part  Is  withheld.  Tbe  whole 
must  be  taken  togeUier.  So,  I  think  it  Is 
with  regard  to  books  of  account  All  the 
books  containing  entries  relating  to  the  ac- 
count, when  relied  upon  as  furnishing,  evi- 
dence to  sustain  the  account  should  be  pro- 
duced." See,  also,  Greenleaf  on  Evldrace 
(16th  Ed.)  {  120.  In  6  Am.  ft  Eng.  Ency< 
Law  (2d  Ed.)  p.  918.  tbe  following  rule  re- 
lating to  books  of  original  entry  Is  announ- 
ced: "The  fact  that  the  entries  in  books  of 
account  offered  In  evidence  were,  in  the  first 
Instance,  made  on  a  slate  or  other  material, 
contemporaneously  with  tbe  transactitms  to 
which  they  relate,  and  were  subsequently 
transcribed  into  tbe  books  in  resrnlar  form, 
does  not  destroy  the  character  of  such  Imk^s 
as  iKK^B  of  original  entry,  whwe  such  min- 
utes were  made  mnely  as  memoranda  to  as- 
sist the  memory  until  tbe  transfer  of  the 
Items  to  the  books,  and  were  not  Intended  to 
be  permanent."  Tliese  authoritlefl  se^  to 
apply  to  the  conditions,  relative  to  the  com- 
petency of  the  ledger  slips,  as  disclosed  by 
the  evldHioe  in  this  case.  We  are  clearly  of 
tlie  opinion  that  It  was  error  to  refuse  to  ad- 
mit the  ledger  slips  as  evidence  for  the  pur- 
poses above  stated. 

The  account  sued  upon  contains  numerous 
Items  of  cash  advanced  from  time  to  time. 
It  appears  from  the  evMence  that  England 
was  in  tbe  habit  of  borrowing  from  I^wis 
small  amounts  of  mon^  at  various  times. 
These  cash  Items  were  sometimes  altered 
upon  the  ^y  slips,  but  frequently  they  were 
<mly  entered  upon  the  ledger  riiips,  as  the 
evidence  discloses  that  the  money  was  often 
procured  by  England  at  the  house,  either 
from  Lewis  or  from  Mrs.  Lewis,  who  tes- 
tified that  lier  husband  had.  directed  her 
to  give  England  money  when  he  requested 
It.  It  was  held  by  the  commisslMier  that 
these  cash  items  were  not  proper  Items  of 
book  account  and  therefore  the  books  conld 
not  be  considered  as  competent  evidence 
against  tbe  defendant  as  to  such  items. 
There  are  autiioritles  which  hold  that  thare 
is  not  and  n^ver  was  a  necessity  for  mak- 
Ing  books  of  account  evidence  of  the  pay- 
ment or  the  lending  of  money  (Inslee  v. 
PraU.  28  N.  J.  Law,  463) ;  but  we  think  the 
great  weight  of  modem  authority  Is  to  the 
effect  that  where  cash  entries  appear  in  the 
general  course  of  accounts,  as  a  part  of  the 
regular  course  of  business  transacted,  that 
sudi  entries  should  be  admitted  as  com- 
petent evidence.  As  stated  by  Kllpatrlek, 
G.  J.,  In  Wilson  v.  WUson,  6  N.  J.  Law,  W: 
**npon  principle  I  can  see  no  reason  why  a 
book  should  be  lawful  evidence  of  one  item 
and  not  of  another.  Why  It  should  be  evl* 
dence  of  goods  sold  and  delivered,  and  not 
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of  mone/  paid  or  ftdranced.  Wby  tbonld 
there  be  witnessM  called  or  receipts  taksn 
Ir  the  one  case  more  than  In  the  other?  If 
neecMlty  be  pleaded  fov  the  one,  may  It  not 
for  the  other  alsot  For  they  are  both 
transacUoni  In  the  common  course  of  biuS 
neea,  eqnally  necewuy.  and.  I  should  think, 
eqiMllr  frequent  or  nearty  so."  See,  al8<^ 
Wlgmore  on  Brldence.  H  1S48,  JMt.  In 
Hay,  BzecDtor,  t.  Fetonon,  6  Wyo.  419,  45 
Pa&  1078,  84  L.  B.  A.  081.  thla  coort  said: 
*^here  are  respectable  conrta  that  hold  that 
a  debtor's  books  of  account  are  not  erldenoe 
to  proTO  paymeuta  by  him  to  his  creditors, 
yet  tiie  llboral  tendency  of  modem  dedslms 
Is  In  the  otho-  direction.**  The  cash  Items 
contained  In  litis  account  for  money  loaned 
by  licwts  to  lingland  were  Improperly  re- 
jected 1^  the  cmnmlsshmer. 

The  only  OTldence  offered  on  behalf  of  the 
defendant  eonsiated  of  48  checks  from  Eng- 
land to  Lewia  agsresatlng  in  amount  about 
fS,000,  and  one  promlwory  note  from  Eng- 
land to  IjcwIb  for  f  12S.  The  note  and  ehecka 
In  question  -wen  all  dated  within  the  time 
embraced  In  tills  acconnt  No  objection  was 
Sateipoaed  by  plaintiff  to  their  Introduction. 
It  Is  contended  t7  the  defendant  that  the 
note  and  checks  create  a  iKvsnmptlon  that 
the  same  were  giT«i  In  paymmt  of  tiie  ae- 
eount  sued  upon,  and  the  commissioner  so 
held  and  seems  to  hare  balanced  the  ae- 
icount  of  the  plaintiff  by  the  note  and  checks. 
While  it  la  true  that  a  negotiable  note  oi 
order  drawn  a  debtor  and  accepted  by  the 
creditor  Is  presumed  to  be  an  extingnish- 
mmt  of  the  original  debt,  tide  preeomptlon 
may  be  rebutted  sr  explained  1^  agreement 
of  tiie  parties,  «  by  proof  of  a  wage,  or 
of  circumstances  Inconsiatent  tiierewlth. 
Vamer  t.  Noblebomoi^,  11  Am.  Dee.  tf. 
It  was  held  In  Hissourl  that,  In  an  action 
on  a  long  account  against  nn  estate,  the  bank 
checks  of  decedent  to  the  order  of  plaintiff 
and  indorsed  hr  plaintiff,  and  shown  to  be 
paid  by  the  bank,  and  bearing  tiie  date  with- 
in the  period  corered  by  the  account,  are 
admissible  In  eridence  for  what  they  arc 
worth  as  tending  to  show  payments  on  the 
account  But,  If  the  checks  are  related  to 
other  transactions,  It  is  competent  for  the 
plaintiff  to  show  that  fact  Jesse  v.  DstIs* 
Adm'r.  84  Ho.  App.  351.  It.  is  disclosed 
tiie  evidence  that  England  employed 
lai^e  numbers  of  men  from  time  to  time,  and 
transacted  business  that  required  the  use  of 
cash,  and  sereral  witnesses,  who  were  in 
the  employ  of  Lewis  during  the  period 
covered  by  this  account,  testified  that  it  was 
customary  for  England  to  get  liewii  to 
cash  his  checks  for  the  purpose  of  paying 
off  men  in  his  employ  and  for  other  pur- 
poses. The  cheeks  introduced  in  evidence 
were  drawn  on  banks  In  Carbon,  Bawllns, 
and  Laramie,  but  none  on  a  bank  at  Medi- 
cine Bow,  where  these  transactions  all  oc- 
curred. This  would  lead  to  the  inference  ( 


ttKt  then  was  no  bank  at  BCedlcfa»  Bow* 
or  nearer  than  Carbon.  Bawllns,  or  Laramie. 
We  do  not  conslda  It  an  uncommon  o^ 
currence  toe  men,  needing  ready  money  In 
their  bnaineas,  In  the  absence  of  a  bank, 
to  get  checks  cashed  at  a  neighborlio;  place 
of  busbuH.  In  fact,  this  la  a  very  commm 
custom  In  modem  bosiaess  transactionB. 
Since  Lvwla  could  not  write,  these  checks 
wwe  indorsed  in  some  Instances  by  perstms 
in  Ids  employ  and  sometimes  by  others  at 
bis  request  Tta  witness  Waltwi,  an  em- 
ploye of  Lewis,  and  who  had  for  a  time  charg» 
of  hia  a.»»unt8,  Identlfled  22  of  the  diecks. 
anregating  |1.062.4(^  as  chee^  tiUit  he  had 
Indorsed  at  the  request  of  Lewis.  He  testi- 
fied positively  that  none  of  these  diecks  or 
any  part  of  them  were  given  in  payment  of 
the  debt  which  England  owed  Let/la,  ex- 
cept as  the  same  were  entered  on  the  acconnt 
to  the  credit  of  England.  He  further  ex- 
I^ained  that  most  of  the  checks  were  used 
f6r  paying  off  the  men  who  had  been  employ- 
ed by  England;  It  being  the  euatom  of  Eng- 
land to  get  money  from  Levis  for  this  pur- 
pose, giving  Lewis  a  check  therefor.  A 
check  for  fSOO  j^vea  by  England  July  7, 188S, 
which  appears  upon  the  ledger  slips  as 
folknra:  '^Credit  ISS1.76,  balance  of  ehetft 
after  paying  3.  Johnsou  864,  W.  Zeal  894.25, 
Ed  Walters  860100*'— <raa  explained  by  the 
same  witness  to  mean  that  after  paying 
Johnson  and  Zeal,  vho  were  employes  of 
England,  the  amounts  spedfled,  and  the  wit- 
ness 800  for  bOTowed  money.  It  left  a 
balance  of  8281.75,  which  waa  credited  to 
thia  account  A  dieck  for  ^icy,  dated 
November  26,  1697,  is  explained,  we  think, 
with  sufficient  deamess,  to  apply  on  a 
formtf  account,  except  88.6(^  which  was 
credited  uron  this  account  Ohatles  La 
Taurette,  another  witness,  who  had  hem  In 
the  employ  of  Lewis  and  assisted  him  in 
fceei^g  a  portion  of  the  accounts  In  caor- 
troversy,  identified  five  at  these  checks,  ag- 
gregating 8210,  as  cheeks  that  he  had  in- 
dorsed for  L-ewlB*  He  also  testified  fliat 
England  waa  in  the  habft  of  getting  checks 
cashed  bjr  Lewis  for  the  purpoee  of  paying 
mm  in  hia  empltv,  and  that  none  of  tiiese 
checks  were  given  in  payment  of  Indebted- 
ness to  Lewli^  except  as  they  appear  aa 
credits  upon  his  account  HrL  Lewis  identi- 
fied seven  of  these  checks,  by  reason  of  the 
fact  that  she  indorsed  thereon  the  name  of 
Charles  Lewis,  and  testified  that  they  were 
given  In  exchange  for  cadi  delivered  to 
England,  and  did  not  constitute  any  part  of 
the  accomit  sued  upon.  Witnesses  who  were 
connected  with  the  keeping  of  these  accounts 
were  introduced  by  the  plaintiff,  who 
Identified  all  the  checks,  excepting  to  the 
amount  of  824A.76,  by  reason  of  the  fact 
that  they  had  Indorsed  the  name  of  Charles 
Lewis  thereon,  and  eatA  of  these  witnesses, 
except  one,  explained  that  the  checks  were 
I  given  by  England  In  exchange  tor  mone^  at 
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the  time  glvai  to  Mm  Lewis,  and  that 
tber  constituted  no  part  at  this  account,  ex- 
cept In  BO  far  as  tb^  had  been  credited  on 
the  account  There  were  three  checks  ag- 
gr^Ung  fll2^  Identlfled  bj  Charles  Lew- 
Is,  Jr^  by  reason  of  his  having  Indorsed  his 
father's  name  thereon,  who  testified  that 
be  did  not  know  the  purpose  for  which  these 
checks  were  given.  This  would  leave  checks 
aggregating  9359^  and  the  note  for  fl2& 
unexplained,  excepting  Ity  the  general  testi- 
mony ot  the  witnesses  who  kept  the  accounts 
of  Lewis  during  this  period,  who  testified 
that  the  charges  against  England  and  the 
oedits  in  his  tarat  as  they  an;»eared  on  said 
accounts  were  correct 

While  the  large  account  of  plaintiff  should 
be  Bcrutlnlaed  with  the  otmost  caution,  evi- 
dence that  Is  competent  should  not  be  ex- 
cluded, when  no  rule  of  law  relating  thereto 
has  been  violated.  There  la  considerable 
evidence  in  tbis  case,  Independent  of  the  day 
and  ledger  slips,  tending  strongly  to  estab- 
llsb  the  htmes^  of  plaintiff's  demand.  A. 
number  of  witneeaea  testified  as  to  admls- 
slons  made  1^  Bngland  of  his  Indebtedness 
to  Lewis.  The  witness  La  Taurette  testi- 
fled  that  ta  his  presence  Lewis  presented  a 
statement  of  the  aceonnt  to  England  on  the 
17th  day  of  February,  1901,  or  within  about 
three  months  of  the  date  of  England's  death, 
and  that  England  acknowledged  that  he  ow- 
ed the  bill,  and  that  the  same  was  correct 
Thia  statement  was  Identlfled  by  the  witness 
and  Introduced  In  evidence,  and  shows  a 
bdance  due  from  England  to  Lewis  on  that 
date  of  f 1,625.9&.  We  are  of  the  opinion 
that  the  uncontradicted  evidence  of  the  ac- 
Imowledgment  of  this  account  on  the  17th 
day  of  February,  1901,  is  sufficient  to  remove 
any  presumption  that  the  note  and  checks 
dated  prior  to  that  time  were  given  In  pay- 
ment of  the  account  sued  upon.  Between 
the  date  of  the  rendering  of  this  statement 
and  the  death  of  England  11  of  the  checks 
In  question  were  given,  aggregating  In 
amount  $103.30.  Six  of  these  were  Included 
In  the  list  explained  by  the  witness  Walten, 
and  one  in  the  list  explained  by  Mrs.  Lewis, 
leaving  four  checks,  aggregating  $90.00.  un- 
explained by  any  direct  evidence.  We  think, 
however,  that  the  erldence,  viewed  in  Its 
entirety,  sufficiently  shows  that  the  checks 
were  given  In  separate  transactions,  general- 
ly unconnected  with  this  account,  though  It 
appears  that  a  balance  on  some  of  them  was 
credited  to  the  account,  and,  except  where 
such  credit  appears,  we  are  of  the  opinion 
that  the  evidence  is  sufficient  to  remove  any 
presamptlon  that  the  checks  were  given  in 
payment  of  plaintiff's  claim. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial,  in  accordance  with  the  views  expressed 
in  this  opinion. 

FOTTBB,  C  J.,  and  BEABD,  J.,  concur. 


STATE  T.  ILOMAKL 
(Supreme  Court  of  Washington.  Dec  8,  1905.) 

1.  I  NFOBUATi on— Duplicity. 

An  information  charging  a  violation  of 
Laws  1003,  p.  230,  c.  123,  |  1,  making  It  a. 
crime  for  a  hasband  who  connivea  at  or  con- 
sents to  or  permits  the  placing  or  leaving 
his  wife  in  a  house  of  prostitntion,  which  al- 
leges conjunctively  la  one  count  the  acts  enu- 
merated  in  the  statute,  is  not  bad  for  dapHcity, 
within  2  Balllnger's  Ann.  Codes  ft  St  f 
providing  that  an  inlormatitm  mast  charge  bat 
one  crime;  for,  while  each  act  alone  may  con- 
stitute an  offense,  all  of  them  together  only  con- 
stitute one  offense. 

2.  GsiinnAx.  Law— BxoE,rBioii  or  WiTineaBxs 
— FEBicissioif  or  WiTNBsa  TnnjiTiNG  Ob- 
deb  TO  Testify  , 

In  the  absence  of  collusion  between  the 
prosecution  and  witnesses  disolMjing  the  order 
of  the  court  excluding  witnesses  from  tifte  court- 
room, court  properly  permitted  the  wit- 
nesses to  testify. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  {  lOGO.] 

3.  Saub— Appeai^Bbikf— FoiSTina  ovr  Eb- 
BOBs— Sufficiency. 

An  argument  In  the  brief  of  appellant  in 
a  criminal  case  that  the  court  erred  in  failing 
to  instruct  the  jury  not  to  consider  evidence 
stricken  out,  which  fails  to  point  out  any 
specific  evidence  which  was  stricfcep.  where  the 
court  failed  to  charge  the  Jury  not  to  conrider 
it,  is  insufficient  to  require  the  oonrt  to  review 
the  error. 

4.  Pbostitution— Placing  Female  IN  House 

OF  PbOSTITUTION — INSTBUCTIONS. 

Where,  on  a  trial  of  a  husband  for  placing 
his  wife  in  a  house  of  prostitntion,  the  court 
charged  that  every  material  allegation  in  the 
information  must  be  proved  beyond  a  reasonable 
doubt,  and  that  they  must  be  satisfied  that  be 
permitted  her  to  remain  in  a  bouse,  knowing 
that  it  was  a  house  of  prostitution,  and  that 
it  was  such  a  house,  in  order  to  convict,  the 
instructions  on  the  question  of  the  knowledge 
of  the  accused  that  the  house  was  a  house  of 
prostitution  were  sufficioit 

5.  Same— BvxoBHOB. 

Where,  on  a  trial  charging  a  hasband  with 
leaving  his  wife  in  a  house  of  prostitution,  ac- 
cused maintained  that  he  did  not  know  the 
character  of  the  house,  evidence  showing  that 
the  house  was  a  house  of  prostitution,  and  gen- 
erally regarded  as  such,  was  admissible. 

6.  Same— Defenses. 

A  husband,  charged  with  placing  or  leaving 
his  wife  in  a  house  of  prostitution,  in  violation 
of  Laws  1903.  p.  230,  c.  123.  S  1,  cannot  defend 
by  showing  that  he  protested  against  his  wife 
remaining  in  such  a  house,  unless  such  protests 
were  made  in  good  faith  and  not  as  mere 
pretenses. 

Appeal  from  Superior  Court,  Chehalls 
County;  Mason  Irwin,  Judge. 

Anton  Michael  Ilomakl  was  convicted  of 
crime,  and  he  appeals.  Affirmed. 

Agnew  ft  Israel,  for  appellant  B.  B.  Bon- 
er, for  the  State, 

MOUNT,  C.  J.  Appellant  was  convicted, 
under  Laws  1003,  p.  230,  e.  128,  S  1,  of  the 
crime  of  placing  and  leaving  his  wife  In  a 
bouse  of  prostitution,  knowing  the  house  to 
be  such.  He  appeals  from  a  Judgment  on  a 
verdict  of  conviction,  and  alleges  error  of 
the  trial  court  tUat,  in  overruling  a  demnr- 
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rer  to  the  Information.  The  information 
charges  that  "the  said  Anton  Michael  Ilomaki, 
on  the  20th  day  of  March,  ltM)5,  in  the  coun- 
ty of  Chehalis,  in  the  state  aforesaid,  then 
and  tliere  heihg  the  husband  of  one  SoQa 
Ilomakl,  did  then  and  there  unlawfully,  will- 
fully, and  feloniously  connive  at  and  consent 
to  the  placing  and  leaving  of  his  said  wife, 
Sofia  Ilomalii,  in  a  house  of  prostitution,  and 
then  and  there  give  his  full  consent,  and, 
knowing  said  house  to  be  a  house  of  prosti- 
tution, did  willfully  and  feloniously  allow 
and  permit  his  said  wife,  Sofia  Ilomakl,  to 
remain  therein ;  said  house  of  prostitution 
belng  known  and  designated  as  No.  411  East 
Hume  street"  It  is  claimed  that  this  infor- 
inatlon  is  had  for  duplicity,  under  section 
2  Balllnger's  Ann.  Codes  &  St.,  because 
U  charges  that  the  appellant  consented  to  the 
placing  of  his  wife  in  a  bouse  of  prostitution, 
and  also  that  lie  allowed  and  permitted  her 
to  remain  in  such  house.  But  It  will  be  seen 
tty  an  examination  of  the  statute  that  it 
enumerates  a  series  of  acts  any  one  or  all  of 
which  may  constitute  a  crime.  In  such  case 
it  Is  held  that  all  of  such  acts  may  be  charged 
In  a  single  count,  because,  while  each  act 
alone  may  constitute  an  offense,  all  of  them 
together  do  no  more  than  constitute  one  and 
the  same  offense.  State  v.  Newton,  29  Wash. 
37S.  TO  Pac.  31.  Under  this  rule,  it  was  not 
error  to  overrule  the  demurrer. 

2.  At  the  beginning  of  the  trial  all  tbe 
witnesses  were  sworn,  end  an  order  was 
made  excluding  them  from  the  courtroom 
during  the  ivogress  of  tbe  trial.  Three  wit- 
nesses for  tbe  state  took  seats  within  the 
courtrocmi  for  some  reason  not  shown,  and 
remained  during  a  part  of  the  examination 
of  the  prosecuting  witness.  Tbey  were  there- 
upon noticed,  and  required  to  depart  When 
these  witnesses  were  afterwards  called  to 
the  stand,  counsel  for  appellant  objected  to 
their  testimony  being  received,  because  tbey 
had  disobeyed  the  order  of  the  court.  There 
was  no  showing  nor  attempt  to  show  any 
collusion  with  the  witnesses  or  any  fault  on 
tbe  part  of  the  prosecution.  The  court 
denied  the  objection  and  received  the  evi- 
dence of  these  witnesses.  This  ruling  is  as- 
signed  as  error.  Under  the  rule,  in  State  T. 
Lee  Doon,  7  Wash.  308,  34  Pac.  1103,  there 
was  no  error  in  receiving  the  evidrace  of 
these  witnesses. 

3.  Appellant  alleges  that  the  court  erred 
In  falling  to  Instruct  the  jury  that  they 
must  not  consider  evidence  which  the  court 
had  stricken  out  of  tbe  case.  The  record 
does  not  disclose  that  any  such  Instruction 
was  requested  and  refused.  Furthermore, 
the  assignment  of  error  upon  this  point  re- 
fers to  certain  pages  of  the  statement  of 
facts.  These  references  only  show  that  ob- 
jections were  sustained  to  certain  questions. 
They  do  not  show  that  any  evidence  im- 
properly admitted  was  stricken  out  Tbe  ar- 
gument In  tbe  brief  upon  this  point  la  gen- 
eral,  and  fails  to  point  out  any  spedflc 


'  evidence  wblcb  may  have  been  improperly 
considered  by  the  Jury,  or  any  siieolfle  evi- 
dence which  was  stricken  where  tbe  court 
failed  to  instruct  the  Jury  not  to  considei 
It  The  duty  rests  u|>ou  appellant  to  polut 
out  errors  s)>ecif!cally.  The  court  is  not  re- 
quired to  search  for  them. 

4.  Appellant  contends  that  the  court  erred 
in  instructing  tbe  Jury  upon  the  questltm 
of  knowledge  of  the  accused  that  the  house 
was  a  house  of  prostitution.  The  instruc- 
tions show  that  the  court  very  plainly  and 
proi)erly  told  tbe  Jury  that  "every  material 
allegation  in  tbe  information  mnst  l>e  proved 
beyond  a  reasonable  doubt"  In  speaking  of 
the  question  of  the  character  of  the  house* 
and  of  the  wife  of  the  accused  being  there, 
the  court  used  this  language:  "You  must 
be  satisfied  that  he  consented  to  It  or  that 
he  wllifully  permitted  her  to  remain  there, 
knowing  that  It  was  a  house  of  prostitution, 
•  •  •  and  also  that  it  was  a  house  of 
prostitution."  The  court  fully  and  fairly  in- 
structed the  Jury  upon  this  point.  There 
was  no  error  in  permitting  evidence  of  the 
general  reputation  of  the  house.  Appellant 
attempted  to  maintain  that  be  did  not  know 
the  character  of  tbe  house.  The  evidence, 
however,  clearly  shows  that  the  house  was 
a  bouse  of  prostitution,  and  generally  re- 
garded as  such.  These  facts  were  proper  to 
go  to  the  Jury  to  show  that  appellant  also 
knew  the  character  of  the  house. 

5.  Appellant  further  claims  that  tbe  court 
erred  In  Instructing  upon  the  question  of 
the  efforts  of  appellant  to  get  bis  wife  to 
leave  the  house.  Tbe  court  said  upon  this 
question :  "Now,  as  to  whether  or  not  he 
consented  to  her  being  there  or  permitted 
her  to  remain  there.  If  she  was  there,  and 
if  he  knew  that  it  was  a  place  of  that 
kind,  and  that  she  was  there,  it  must  be 
by  his  consent  or  by  his  permission.  His 
consent  need  not  be  expressed.  He  may  con- 
sent without  giving  any  express  permission, 
or  expressly  giving  his  consent  for  ber  to 
remain  there.  But  if  she  stayed  there  against 
his  protest,  against  his  wish,  and  he  tried 
to  get  her  to  leave  the  place,  then  be  would 
not  be  guilty."  Tbe  court  followed  this  by 
saying,  in  substance,  that  such  protests  must 
be  bona  fide,  and  if  tbe  Jury  found  that 
protests  were  made  to  his  wife  by  the  ac- 
cused, and  were  not  mere  pretenses,  he  would 
not  be  guilty.  These  instructions,  we  tbinfc. 
correctly  gave  the  law  to  the  Jury  upon 
the  question.  No  other  safe  rule  could  be 
followed.  If  appellant  did  actually  protest 
against  bis  wife  remaining  In  such  a  place, 
and  BUiib  protests  were  merely  for  a  defense 
in  case  of  prosecutloa  under  tbe  statute, 
and  were  not  to  be  compiled  with,  and  were 
so  understood  by  tbe  wife,  such  protests 
were  a  nullity,  and  would  not  negative  the 
consent  which  was  manifested  by  the  fact 
that  the  wife  actually  remained  there,  and 
by  the  further  fact  that  the  appellant  dur- 
ing all  tbe  time  actually  lived  with  ber  at 
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finch  place.  If  a  protest  not  In  good  faith 
may  be  a  defense  In  such  cases,  the  statute 
Is  rendered  nugatory.  The  error  alleged  up« 
ou  the  instruction  defining  reasonable  donbt 
Is  wholly  without  merit. 

Finding  no  error  In  the  record,  the  judg- 
ment appealed  from  1b  affirmed. 

ROOT,  DUXBAR,  HADLET,  FULLER- 
TON,  RUDKIN,  and  CROW,  JJ.,  concur. 


STATE  ex  rel.  WYMAN,  PARTRIDGE  & 
CO.  T.  SUPERIOR  COURT  OF  SPO- 
KANE COUNTY  et  al. 
(Sapreme  Court  of  Washington.   Oct-  31, 1905.) 

1.  Mandamus — Gbounds  of  Wbit — Adequact 
OF  AppEr.LATE  Remedy. 

Conceding  that  the  superior  court  of  one 
county  haa  no  power  or  diftcretion  to  order  a 
cliange  of  venue  in  garniahment  proceedings, 
man&muB  to  compel  it  to  proceed  with  the 
trial,  notwithatanaing  an  order  directing  a 
change  of  venue  made  by  it,  is  the  appropriate 
remedy  to  correct  such  order.  The  met  that 
the  proceedings  may  eventnally  reach  the 
Supreme  Court  on  appeal  from  the  auperior 
court  of  the  county  to  which  they  have  been 
transferred  is  not  an  adequate  remedy. 

2.  Vemub — Change — CoNSTBucrion  of  Stat- 

VTEB, 

Statutes  conferring  the  right  to  a  change 
of  Tenue  are  In  furtberanoe  of  justice,  and 
should  be  liberally  construed,  so  as  not  to  de- 
feat that  right. 

8.  Gabnisiihent — ^AmJCAXion  or  Statdtb. 

The  provisions  of  the  statute  authorizing 
a  change  of  venue,  where  there  is  reason  to 
believe  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  where  the  action  is  pend- 
ing, or  where  the  convenience  of  witnesses  or  the 
ends  of  justice  will  be  forwarded  by  the  change, 
apply  to  garnishment  proceedings. 

Mandamus  proceedings  the  state,  on  re- 
lation of  Wyman,  Partridge  ft  Co.,  against 
the  superior  court  of  Spokane  county  and 
William  A.  Hnneke,  Judge  thereof.  Writ 
denied. 

James  A.  Williams  and  Denton  M.  Crow, 
for  plaintiff.  Graves  ft  Graves,  for  respond- 
ents. 

RUDKIN,  J.  Original  application  for  a 
writ  of  mandamus.  The  relator  brought  an 
action  in  the  8Ui>erlor  court  of  Spokane  coun- 
ty against  A.  E.  Flower  and  wife,  and  at 
the  same  time  caused  writs  of  garnishment 
to  Issue  against  certain  insurance  companies. 
Flower  and  wife  suffered  a  default  In  the 
main  action,  and  a  final  Judgment  was  en- 
tered against  them.  The  insurance  compa- 
nies made  return  to  the  writs  of  garnishment, 
denying  liability  to  the  defendants  In  the  main 
action,  and  the  relator  filed  affidavits  contro- 
verting the  returns,  as  required  by  statute. 
Thereupon  the  Insurance  conii>anies,  as  gar- 
nishees, apiilled  to  the  court  In  due  form  for  a 
change  of  place  of  trial  of  the  garnishment 
proceedings  to  Kittitas  county,  on  the  ground 
that  the  convenieuce  of  witnesses  and  the 
ends  of  Justice  would  be  forwarded  by  tlie 
change.   The  relator  resisted  this  applica- 


tion, on  the  ground  that  the  provisions  of 
our  statute,  relating  to  a  change  of  the  place 
of  trial,  do  not  apply  to  garnishment  proceed- 
ings, and  that  the  court  was  without  Juris- 
diction to  grant  the  application.  The  court 
overruled  the  objection,  and  allowed  the  ap- 
plication. The  relator  thereui>ou  applied  to 
this  court  for  a  writ  of  mandate,  directing 
the  court  below  to  proceed  with  the  trial  not- 
withstanding the  change  of  venue,  basing 
its  right  to  the  writ  upon  the  same  grounds 
as  were  urged  In  its  objection  to  the  granting 
of  the  application. 

At  the  threshold  of  the  proceeding  the  re- 
spondent raises  the  objection  that  the  relator 
has  an  adequate  remedy  by  appeal,  and  that 
mandamus  will  not  lie.  If  the  contention  of 
the  relator  is  correct,  viz.,  that  the  superior 
court  of  Spokane  county  had  exclusive  Juris- 
diction to  hear  and  determine  the  garnish- 
ment proceedings  without  power  or  discre- 
tion to  order  a  change  of  venue,  mandamus 
Is  the  proiJer  remedy.  The  mere  fact  that 
the  superior  court  of  Kittitas  county,  to 
which  the  proceedings  have  been  transferred, 
may  erroneously  assume  Jurisdiction  and 
that  the  proceedings  may  In  that  way  even- 
tually reach  this  court  by  appeal,  is  not,  In 
oiu"  opinion,  an  adequate  remedy.  We  can- 
not, however,  agree  with  the  contention  of 
the  relator,  that  the  provisions  of  our  statute 
authorizing  a  change  of  venue  where  there 
Is  reason  to  believe  that  a  fair  and  impartial 
trial  cannot  be  had  In  the  county  where  the 
action  is  pending,  or  where  the  convenience 
of  witnesses  or  the  ends  of  Justice  will  be 
forwarded  by  the  change,  do  not  apply  to 
garnishment  proceedings.  Statutes  confer- 
ring the  right  to  a  change  of  venue  are  en- 
acted with  a  view  of  affording  litigants  a 
fair  and  impartial  trial.  They  are  in  fur- 
therance of  Justice,  and  should  be  liberally 
construed  so  as  not  to  defeat  the  right  4 
Ene.  PI.  &  Prac.  p.  380;  Buck  v.  Eureka,  97 
Cal.  135,  31  Pac.  845;  Packwood  v.  State, 
24  Or.  261,  33  Pac.  674.  In  the  last  case  cited 
the  court  says:  "These  provisions  of  the 
statute  should  receive  a  broad  and  liberal, 
rather  than  a  technical  and  strict,  construc- 
tion, and  the  courts  ought  not  to  be  too  as- 
tute In  discovering  some  refined  and  subtle 
distinction  to  avoid  their  operation;  for,  as 
was  said  by  Mr.  Justice  Graves,  'the  Immedi- 
ate rights  of  the  litigants  are  not  the  only 
object  of  the  rule,  but  sound  public  policy, 
which  Is  Interested  in  preserving  every  tri- 
bunal appointed  by  law  from  discredit,  im- 
periously demands  Its  observation.'  Stock- 
well  V.  Township  Board  of  White  Lake,  22 
Mich.  349." 

The  relator  has  cited  a  large  number  of 
authorities,  but  they  have  no  direct  applica- 
tion to  the  question  now  under  consideration. 
They  discuss  the  general  nature  of  garnish- 
ment proceedings,  tlie  court  of  original  Juris- 
diction to  issue  the  writ,  and  the  right  to  a 
change  of  venue  on  the  ground  of  residence 
of  the  garnishee.   In  Kelly  v.  Ryan,  8  Wash. 
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536,  36  Pac.  478.  cited  by  the  relator,  the  j 
court  held  that  the  garnishment  proceediug 
was  simply  a  step  In  the  main  action,  was 
ancillary  thereto,  and  that  the  plaintiff  was 
not  required  to  pay  an  additional  docket  fee 
of  $4  upon  suing  out  a  writ  of  garnishment. 
In  so  far  as  the  court  there  held  that  the 
garnishment  was  but  a  step  in  the  main 
action,  and  was  ancillary  thereto,  the  deci- 
sion is  in  accord  with  all  the  authorities.  In 
Title  Guarantee  &  Trust  Co.  v.  Northwestern 
Theatrical  Ass'n,  23  Wash.  517,  63  Pac.  212, 
the  court  held  that  a  change  of  venue  In  the 
main  action  carried  the  garnishment  proceed- 
ing with  it,  and  that  section  4S54,  Ballinger'a 
Ann.  Codes  &  St,  which  provides  that  an  ac- 
tion against  a  corporation  shall  be  brought 
in  a  county  where  It  has  an  office  for  the 
transaction  of  business  has  no  application 
to  a  garnishment  proceeding.  In  Miller  v. 
Mason,  51  Iowa,  239,  1  N.  W,  483,  the  court 
held  that  a  garnishee  was  not  entitled  to  de- 
mand a  change  of  venue  to  the  county  of 
his  residence.  The  two  cases  last  cited  are 
not  In  point  here.  The  county  In  which  the 
main  action  Is  pending  Is  the  proper  county 
In  which  to  sue  out  a  writ  of  garnishment 
regardless  of  the  place  of  business  of  a  cor- 
poration or  the  residence  of  the  garnishee, 
and  to  that  extent  the  garnlstmient  statute 
supersedes  other  statutes  requiring  certain 
actions  to  be  brought  In  a  particular  county. 
Thus,  notwithstanding  the  decision  In  Miller 
v.  Mason,  supra,  the  same  court  afterwards 
said  In  Westpbal,  Hinds  &  Co.  T.  Clark,  42 
Iowa,  371:  "If  the  garnishee  should  be  satis- 
fled  that  be  could  not  obtain  a  fair  trial  In 
the  county  wherein  the  main  cause  was  tried, 
and  should  make  the  proper  showing,  It 
would  not,  we  apprehend,  be  claimed  that  he 
would  not  be  entitled  to  a  change  of  venue." 

On  the  other  hand,  In  Hewitt  v.  Follett, 
51  Wis.  26^  8  N.  W.  177,  It  was  held  that  a 
third  party  brought  Into  a  garnishment  pro- 
ceeding at  the  instance  of  the  garnishee  could 
demand  a  change  of  venue  as  a  matter  of 
right,  upon  flUng  the  statutory  affidavit  In 
Buritett  v.  Ilolman,  104  Ind.  6,  3  N.  B.  406; 
Burkett  v.  Bowen.  104  Ind.  184,  3  N.  E.  768 ; 
Burkett  v.  Bowen,  118  Ind.  381,  21  N.  E.  38. 
and  Burkett  v.  Holeman,  119  Ind.  141.  21  N. 
E.  470.  it  was  held  that  a  party  brought  in, 
on  proceedings  supplementary  to  execution, 
was  entitled  to  a  change  of  venue.  In  Cross 
v.  Spillman  &  Scott,  93  Ala.  370,  9  South. 
362,  and  Martin,  Perrln  &  Co.  v.  Chicago,  R. 
I.  &  P.  Ry.  Co..  50  Mo.  App.  428,  it  was  held 
that  a  change  of  venue  In  the  main  action 
or  in  the  garnishment  proceeding  did  not 
carry  the  other  with  it;  thus  showing  that 
there  is  no  objection  to  a  severance.  In 
People  T.  Almy,  46  Cal.  245,  Issues  were 
made  up  in  the  probate  court  In  a  proceeding 
to  contest  a  will.  The  probate  court  granted 
a  change  of  venue,  and  one  of  the  parties 
applied  to  the  Supreme  Court  for  a  writ 
of  mandate,  as  In  this  case,  claiming  that 
there  was  no  authority  of  law  for  the  change. 
After  referring  to  the  various  statutes  on 


the  subject,  the  court  says:  "Considering  all 
these  provisions  together,  we  entertain  no 
doubt  whatever  that  In  a  case  like  this  It 
Is  competent  for  the  probate  court  to  order 
the  place  of  trial  to  be  changed.  A  different 
rule  would  operate,  practically,  as  a  denial 
of  Justice.  .In  this  case  a  very  large  estate 
has  been  tied  up,  and  its  admiulstratlon  Im- 
peded for  several  years,  whilst  three  fruit- 
less trials  were  being  had,  at  an  expense  to 
the  estate  of  nearly  ten  thousand  dollars; 
and  with  a  very  slight  probability  that  for 
years  to  come  an  Impartial  Jury  could  be  had 
in  that  county.  Nor  do  we  see  any  practical 
difficulty  which  Is  to  result  from  changing 
the  place  of  trial.  A  transcript  of  the  pro- 
ceedings and  the  result  of  the  trial  can  be 
certified  by  the  court  In  San  Francisco  to  the 
court  In  Marin,  on  receiving  which  the  latter 
court  will  enter  the  appropriate  Judgment, 
with  proper  recitals."  In  section  827  of  Rood 
on  Garnishment  the  author  says:  "The  deci- 
sions holding  that  the  garnishment  follows 
the  main  case  in  change  of  venue  are  not  au- 
thority to  the  ^ect  that  the  garnishee  cannot 
have  a  change  of  venue,  for  no  Judgment  can 
be  rendered  against  him  until  the  main  ac- 
tion Is  In  judgment,  after  which  the  reasons 
for  keeping  the  two  together  are  less."  See, 
also,  Townshend  v.  Townshend,  9  Gill  (Md.> 
506;  Backus  v.  Cheney,  80  Me.  17,  12  AtL 
636 ;  Treasurer  v.  Wygall,  46  Tex.  447 ; 
Klttrldge  V.  Chxruit  Judge,  80  Mich.  200,  44 
N.  W,  1051. 

No  serious  Inconvenience  can  result  to  the 
relator  by  allowing  the  change  of  venues 
The  only  couuection  between  the  main  action 
and  the  garnishment  proceeding,  so  far  as 
we  can  discover.  Is  this:  A  voluntary  dis- 
missal or  Judgment  for  the  defendant  on 
the  merits  In  the  main  action  carries  the 
garnishment  with  tt.  The  judgment  against 
the  garnishee  cannot  exceed  In  amount  the 
ju^ment  In  the  main  action,  and  a  satisfac- 
tion of  the  principal  Judgment  satlsfles  the 
judgment  against  the  garnishee:  Any  of 
these  steps  in  the  main  action  may  readily 
be  proved  in  the  court  to  which  the  garuisfa- 
ment  proceeding  has  been  transferred  by  a 
certified  copy  of  the  record.  A  gamishmait 
proceeding  Is  neither  more  nor  less  than  an 
action  by  the  defendant  against  the  garnishee 
for  the  use  of  the  plaintiff.  It  possesses  all 
the  elements  of  any  other  action.  The  law 
contemplates  that  contingencies  will  arise 
where  the  ends  of  justice  demand  a  change 
In  the  place  of  trial.  A  gamlsbnient  proceed- 
ing comes  within  the  spirit  of  this  law,  and 
Is  not  excluded  by  the  letter. 

We  are  therefore  constrained  to  hold  that 
the  court  below  acted  within  Its  jurisdiction, 
and  the  application  for  the  writ  is  according' 
]y  denied. 

MOUNT,  C.  J.,  and  FULLBBTON.  HAD- 
LEY,  and  DUNBAR.  JJ..  concur.  BOOT.  J, 
concurs  In  the  result  CROW,  J.,  being  dis- 
qualified, took  no  part 
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STATE  ex  rel.  MILIiER  et  at  t.  SUPERIOR 
COURT  OF  SPOKANE  COUN- 
TZ  et  al. 

(Snpreme  Oonrt  of  Waibington.  Nov.  25. 
1805. 

PBOHIBTFION — ADKQtTAOT  Ot  OlHEB  RXMEOT— 

Appeal. 

The  denial  of  a  change  of  venue  on  the 
iCround  of  nonresidence  of  the  defendants  in 
the  county  where  the  action  ji  commenced  la 
not  groand  few  a  writ  of  prohibition  to  restrain 
the  court  from  further  proceeding  in  the  cause; 
■an  appeal  from  the  final  judgment  being  a  suf 
ficient  remedy  for  any  error  in  the  ruling. 

[Ed,  Note. — For  cases  in  point,  see  yol.  40, 
•Cent  Dig.  Prohibition.  §  9.] 

Application  for  prohibition  by  the  state, 
.on  the  relation  of  Valentine  Miller  and  an- 
other, against  the  evperlor  court  of  Spobane 
■county  and  H.  L.  Kennan,  judge.  Appllca- 
tlou  denied. 

Zent  &  Lorell,  for  petitioners.  Belt  &  Pow- 
•ell,  for  respondent. 

RUDKIN,  J.  J.  A.  Harris  commenced  an 
Action  In  the  superior  court  of  Spokane 
•county  to  recover  a  money  Judgment  against 
Valentine  Miller,  George  Zier,  and  Conrad 
Kissler.  The  defendants  Miller  and  Zler  ap- 
peared in  the  action  and  filed  a  demurrer, 
an  affidavit  of  merits,  and  a  motion  for 
-change  of  venue  to  the  superior  court  of 
Adams  county.  This  motion  was  supported 
by  the  affidavit  of  the  defendant  Miller,  to 
the  effect  that  he  was  a  resident  of  Adams 
■county  at  tbe  time  of  the  commencement  of 
-the  action,  and  was  served  with  process  there; 
by  the  affidavit  of  the  defendant  Zler,  to  the 
effect  that  be  was  a  resident  of  Llucoln 
-county  at  tbe  time  of  tbe  commencement  of 
the  action;  and  by  tbe  affidavit  of  one  of 
their  attorneys,  to  tbe  effect  that  all  of  tbe 
defendants  were  nonresidents  of  Spokane 
-county,  and  were  actual  residents  of  either 
Lincoln  or  Adams  county  at  tbe  time  of  the 
•commencement  of  tbe  action.  Tlie  motion 
for  a  change  of  venue  was  denied,  and  the 
.defendants  Miller  and  Zler  have  applied  to 
'this  court  for  a  writ  of  prohibition  restrain- 
ing the  superior  court  of  Spokane  county 
from  further  proceeding  In  the  cause,  on  the 
.ground  thai  U  has  no  Jurlsdictloil. 

In  State  ex  rel.  Cummlugs  v.  Superior 
Court,  5  msb.  518,  32  Pac.  457.  771,  State 
■ex  rel.  Campbell  v.  Superior  Court,  7  Wash. 
30G,  34  Paa  1103,  State  ex  rel.  Allen  v. 
Superior  Cetirt,  9  Wash.  668,  38  Pac.  206, 
and  State  ex,  rel.  Stockman  v.  Superior 
•Court,  15  Wash.  366,  46  Pac.  395,  this  court 
held  that  where  a  defendant  was  sued  In  a 
transitory  action  In  a  county  other  than  the 
•county  of  Ills  residence,  and  appeared  in  the 
action  and  filed  a  proper  application  tor  a 
change  of  venue,  the  filing  of  such  applica- 
tion ousted  the  court  of  Jurisdiction;  and 
that  this  court  would  Issue  a  writ  of  prohi- 
"bltlon  to  restrain  further  proceedings  In  that 
■court  If  these  decisions  are  followed  In 
this  case.  It  wXU  he  incumbent  on  us  to  con- 


sider the  merits  of  the  application  for  a 
change  of  venue;  otherwise,  not.  In  State 
ex  rel.  Light  Co.  v.  Superior  Court,  20  'Wnsb. 
502,  55  Pac.  933,  this  court  reviewed  at 
length  Its  former  decisions  relating  to  the 
extraordinary  writs  of  mandamus  and  pro- 
hibition, and  in  effect  overruled  many  of 
them.  In  that  case  it  was  distinctly  held 
that  the  fact  that  a  court  refuses  to  enter- 
tain Jurisdiction  where  Jurisdiction  Is  con- 
ferred by  law,  or  threatens  to  assume  Juris- 
diction where  Jurisdiction  is  denied  by  Jaw, 
is  not  of  itself  sufficient  to  warrant  the  is- 
Buauce  of  a  writ  of  mandamus  or  prohibition 
from  this  court  The  adequacy  of  tbe  remedy 
by  appeal,  or  in  the  ordinary  course  of  law. 
Is  there  declared  to  be  the  true  test  In  all 
cases,  and  not  tbe  mere  question  of  Jurisdic- 
tion or  lack  of  Jurisdiction.  State  ex  rel. 
Light  Co.  V.  Superior  Court  has  been  followed 
and  approved  in  many  subsequent  cases  (State 
ex  rel.  Earbo  v.  Hadley,  20  Wash.  520, 56  Pac. 
29;  State  ex  rel.  Mclntyre  v.  Superior  Court,  21 
Wash.  106, 57  Pac.  352;  State  ex  rel.  Washington 
Dredging  &  Improvement  Company  v.  Moore, 
21  Wash.  629,  59  Pac.  506;  State  ex  rel.  Hlb- 
bard  V.  Superior  Court,  21  Wash.  631,  Pac. 
505;  State  ex  rel.  Lewis  v.  Hogg,  22  Wash. 
646,  62  Pac.  143;  State  ex  rel.  Cann  v.  Moore, 
23  Wash,  115,  62  Pac.  441;  State  ex  rel.  Hub- 
bard V.  Superior  Court  24  Wash.  43S,  (U 
Pac.  727 ;  State  ex  rel.  Stratton  v.  Tailman, 
25  Wash.  295,  65  Pac.  545;  State  ex  rel.  Strat- 
ton v.  Tallman.  29  Wash.  317,  69  Pac.  1101; 
State  ex  rel.  Carrau  v.  Superior  Court,  30 
Wash.  700,  71  Pac.  648;  State  ex  rel.  Zent 
T.  Superior  Court  30  Wash.  702,  71  Pac. 
647;  State  ex  rel.  Post  v.  Superior  Court  31 
Wash.  53,  71  Pac.  740;  State  ex  rel.  Port  Or- 
chard Investment  Co.  v.  Superior  Court,  31 
Wash.  410,  71  Pac.  1100;  State  ex  rel.  Stetson 
&  Post  Mill  Co.  V.  Superior  Court.  32  Wash. 
498,  73  Pac.  479;  State  ex  rel.  Twlgg  v.  Supe- 
rior Court,  34  Wash.  643,  76  Pac.  282;  State 
ex  rel.  West  Seattle  v.  Superior  Court  36 
Wash.  566,  79  Pac.  29),  and  is  now  tbe  estab- 
lished rule  on  the  questions  there  discussed. 

Has  the  relator  an  adequate  remedy  by  ap- 
peal? As  a  general  rule,  tbe  Legislature  of 
this  state  has  deemed  an  appeal  from  tbe 
final  Judgment  an  adequate  remedy  for  tbe 
correction  of  all  errors  committed  In  the 
course  of  a  trial,  and  ordinarily  an  erro- 
neous ruling  on  a  question  of  Jurisdiction  Is 
no  exception  to  this  general  rule.  Had  the 
court  below  ruled  that  the  complaint  stated 
a  cause  of  action,  or  denied  a  motion  to 
quash  the  summons  or  tbe  service  thereof, 
it  would  be  Just  as  Important  to  tbe  relators, 
and  Just  as  desirable  from  their  standpoint, 
to  obtain  a  ruling  from  this  court  on  these 
questions  in  advance  of  the  hearing  on  tbe 
merits,  as  In  the  case  at  bar.  Yet  all  will 
concede  that  such  questions  can  only  be  re- 
viewed on  an  appeal  from  the  final  Judgment. 
As  said  by  the  Supreme  Court  of  Montana  on 
a  similar  application  in  State  v.  Smith,  58 
Pac.  807:  "If  the  writ  be  proper  on  tbe  prea- 
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ent  application,  then  It  might  well  be  Invoked 
to  review  any  Intermediate  order  or  decision  of 
a  court  or  judge,  bucIi  as  an  order  overrul- 
ing a  demurrer  to  a  complaint,  or  striking 
out  Irrelevant  matter  from  a  pleading,  or 
granting  or  refusing  a  motion  to  quash  a 
summons,  or  granting  or  denying  a  continu- 
ance. Mandamus  may  not  thus  be  diverted 
from  its  legitimate  otBce.  From  a  multi- 
tude of  cases  supporting  the  conclusion  here 
announced,  we  cite  People  v.  Sexton.  24  Cal. 
78;  People  v.  McRoberts,  100  111.  458;  State  v. 
Cotton,  33  Neb.  561,  50  N.  W.  G88;  People  v. 
Hubbard,  22  Oal.  35;  People  v.  Judge  of 
Twelfth  Dlst,  17  Cal.  548;  People  v.  Clerk  of 
Court  22  Colo.  280.  44  Pac.  506;  Ex  parte 
Chambers,  10  Mo.  App.  240;  State  v.  Clayton, 
34  Mo.  App.  569.  See.  also.  High,  Extr.  Rem. 
(4th  Ed.)  $  172,  and  4  Ene.  PI.  &  Prac.  442, 
443,  492.*'  In  State  ex  rel.  Wyman,  Part- 
ridge &  Company  v.  Superior  Court  of  Spo- 
kane County  (JtiBt  decided)  82  Pac.  875.  this 
court  entertained  Jurisdiction  of  an  applica- 
tion for  a  writ  of  mandamue  to  compel  the 
court  to  proceed  with  a  garnishment  proceed- 
ing In  which  it  had  granted  a  change  of 
venue.  But  in  that  cjkc  we  could  not  pre- 
sume that  the  court  to  which  the  proceeding 
was  transferred  would  take  Jurisdiction,  if  In 
fact  It  had  mine,  and,  furthermore,  the  error 
there  complained  of  could  never  l>e  corrected 
by  an  appeal  from  the  court  In  which  the 
error  was  permitted.  We  therefore  held  that 
there  was  no  adequate  remedy  by  appeal. 

It  la  the  general  policy  of  our  law  that 
cases  shall  come  to  this  court  but  once,  and 
that  the  decision  of  this  court  shall  be  based 
on  the  merits  of  the  entire  controversy.  The 
question  here  presented  Is  no  exception  to 
this  rule.  There  are  additional  reasons  why 
applications  of  this  kind  should  not  be  favor- 
ed. Such  applications  are  usually  submitted 
In  an  Informal  manner  without  adequate 
briefs,  and  often  without  an  api>earance  by 
the  adverse  party.  Such  practice  is  not  con- 
ducive to  a  proi>er  consideration  or  correct 
decision  of  Important  questions  of  law  in  an 
appellate  court.  We  again  announce  the  rule 
that  the  adequacy  of  the  ranedy  by  appeal 
or  in  the  ordinary  course  of  law  is  the  test 
to  be  applied  by  this  court  in  all  applications 
for  extraordinary  writs,  and  not  the  mere 
question  of  Jurisdiction  or  lack  of  Jurisdic- 
tion, and  that  the  adequacy  of  the  remedy 
by  appeal  does  not  depend  upon  the  mere 
question  of  delay  or  expense.  There  must  be 
something  in  the  nature  of  the  action  or  pro- 
ceeding that  makes  it  apparent  to  this  court 
that  It  will  not  be  able  to  protect  the  rights 
of  the  litigants  or  afford  them  adequate  re- 
dress otherwise  than  through  the  exercise  of 
this  extraordinary  Juriiidlction.  We  desire  to 
say  in  conclusion  that  the  court  is  declaring 
no  new  rule  at  this  time.  The  rule  now  ad- 
hered to  has  been  the  established  one  in  this 
court  since  the  decision  in  State  ex  rel.  Light 
Co.  V.  Superior  Court,  supra,  and,  ever  since 
the  announcement  of  that  declalon,  the  court 


bas  uniformly  treated  the  cases  cited  by  the 
relator  as  overruled.  To  avoid  further  mis- 
understanding, the  cases  of  State  ex  rel. 
Cummings  v.  Superior  Court,  State  ex  rel. 
Camp[>ell  v.  Superior  Court,  State  ex  rel.  Al- 
len V.  Superior  Court.  State  ex  rel.  Stockman 
V.  Superior  Court,  and  all  other  decisions  of 
this  court  which  make  the  question  of  the 
jurisdiction  of  the  court  l>elow  the  sole  test 
of  jurtsillction  in  this  court,  on  applications 
of  this  kind,  are  hereby  overruled. 
The  application  for  tbe  writ  Is  denied. 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
LEY,  DUXBAR,  ROOT,  and  CROW,  JJ., 
concur. 


STATE  or  rel.  SPOKANE  TER5IINAL  CO. 
V.  SUPERIOR  COURT  OP  SPOKANE 
COUNTY  et  al. 
(Supreme  Court  of  WasbiDgton.   Nov.  6,  1005.) 

1.  WaiT  OF  Bevixw — Costs — STATcrcaT  Pbo- 

VISIONS. 

Code  1881,  fi  512,  aubds.  4,  5  (Hiirs  Ann. 
St.  &  Codes,  {  829).  which  provide  that  costs, 
when  allowed  to  either  party,  shall  include  an 
attorney's  fee  in  all  actions  removed  to  the  Su- 
preme Court  and  settled  before  argnment  of 
$1U,  and  in  all  actions  where  judgment  is  ren- 
dered in  the  Supreme  Court  after  argument  of 
$15,  thouxh  omitted  from  Ballinzer's  Ann. 
Codes  &  St.  8  5172.  are  not  impliedly  repealed 
by  section  6528,  relating  to  costs  of  appeal,  and 
an  attorney's  fee  of  $15  is  properly  taxed  to  the 
prevailioK  party  in  an  original  application  for 
a  writ  of  review. 

2,  Action — Natuee — Writ  of  Review. 

An  application  for  a  writ  of  review,  as 
authorized  by  the  act  entitled  "An  act  regulat- 
ing spe<^'ial  proceedings  of  a  civil  nature."  is 
an  action,  within  Bnllinger's  Ann.  Codes  &  St. 
8  47K(,  providing  for  one  form  of  action  for  tbe 
enforcement  of  rights,  etc,  which  shall  be  called 
a  "civil  action." 

Application  for  writ  of  review  by  the  state, 
on  the  relation  of  the  Spokane  Terminal  Com- 
pany, against  the  superior  court  of  SiK^ane 
county  and  others.  On  motion  to  re  tax  coetB. 
Denied. 

Graves  ft  Graves,  for  plaintiff.  John  B. 
Hess  and  II.  H.  Stephens,  for  defendants. 

BOOT,  J.  The  issue  here  involved  arises 
upon  a  motion  In  the  above-entitled  cause  to 
retax  costs  by  striking  from  the  cost  bill, 
as  allowed,  the  Item  of  $15  attorney's  fee. 
The  above-entitled  matter  was  an  original 
proceeding  In  this  court  for  a  writ  of  review. 
PlalntiiTB  application  having  been  denied, 
and  defendants  having  filed  a  cost  bill,  plain- 
tiff makes  this  motion  to  retax  as  afor^ld, 
claiming  that  there  is  no  authority  for  al- 
lowing the  item  mentioned.  The  attorney  fee 
in  question  was  allowed  pursuant  to  subdi- 
visions 4  and  5  of  section  512,  Code  1881 
(section  829.  Iliirs  Ann.  SL  ft  Codes).  These 
subdivisions  were  omitted  when  the  section 
was  brought  forward  In  Ballinger's  Ann. 
Codes  &  St.  S  5172).  tlie  compiler  beiler- 
lug  that  they  were  impliedly  reiiealed  by 
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tbe  enactment  of  sectlott  0B28,  3  BalUng^t 
Ann.  Codes  A  St 

It  Is  claimed  by  tlie  plaintiff,  and  apparent* 
ly  conceded  by  defendants,  tbat  no  costs  can 
be  allowed  except  by  statntory  autborlty. 
Defendants  maintain  that  tbe  subdivisions  of 
section  012  referred  to  are  still  in  force,  and 
are  not  affected  by  section  6528,  2  Ballinger's 
Ann.  Codes  A  St.  this  latter  section  being  a 
portion  of  the  act  of  1883,  entitled  "An  act 
relating  to  appeals  to  the  Supreme  Court" 
Defendants  contend  that  this  act  has  to  do 
solely  with  cases  brought  here  upon  appeal, 
and  that  It  has  no  application  to  actions 
originated  in  this  court  We  think  this  posi- 
tion tenable.  Snbdirislon  4  of  said  section 
512  of  the  Code  of  1881  reads  as  follows: 
"In  bII  actions  removed  to  the  Supreme  Court 
and  settled  before  argument  And  sub- 

diTlsion  5  of  said  section  reads  as  follows: 
"In  all  actions  where  Judgment  Is  rendered  in 
the  Supreme  Court,  after  argument,  f  15."  It 
will  be  noticed  that  the  language  of  this  fifth 
subdivision  is  not  confined  to  actions  "re- 
moved to  the  Supreme  Court,"  but  Is  very 
comprehensive  In  Its  language^  "All  actions 
where  Judgment  is  rendered,"  are  the  words 
used.  This  expression  would  seem  to  Include, 
not  only  actions  appealed  or  oth«>wi8e  "re- 
moved to  the  Supreme  Court,**  bat  would 
also  apply  to  original  actions  In  this  court 
wherein  judgments  are  rendered. 
'  It  Is  also  maintained  by  plaintiff  that  a 
proceeding  of  this  character  Is  not  an 
"action."  We  are,  however,  constrained  to 
believe  ttiat  this  character  of  a  proceeding  Is 
an  action  within  the  contemplation  of  tbe 
statutes  In  question.  Section  4703,  2  Bellin- 
ger's Ann.  Codes  A  St,  reads  as  follows: 
"There  sliall  be  in  this  state  hereafter  but  one 
form  of  action  for  the  enforcement  or  pro- 
tection of  private  rights  and  the  redress  of 
private  wrongs,  which  shall  be  called  a  civil 
action.**  The  statute  authorizing  a  writ  of 
review  Is  the  same  as  that  authorizing  man- 
damus and  prohibition,  and  Is  entitled:  "An 
act  regulating  Bi>eclal  proceedings  of  a  clvU 
nature.**  It  is  a  proceeding  for  the  enforce- 
ment of  rights  and  the  redress  of  wrongs.  In 
the  case  of  State  ex  rel.  Brown  v.  McQuade, 
36  Wash.  583,  79  Pac.  208,  this  court  In 
speaking  of  maDdamos.  employed  this  lan- 
guage: "In  our  practice,  mandamus  is  noth- 
ing more  than  one  of  the  forms  of  procedure 
provided  for  tbe  enforcement  of  rights  and 
the  redress  of  wrongs.  Tbe  procedure  has 
In  It  all  tbe  elements  of  a  dvll  action."  It 
would  occasion  an  incon8lfftett<7  If  plaintiff's 
construction  of  the  statute  were  to  be  upheld. 
Why  tbe  Legislature  sboold  provide  for  an 
attorney's  fee  In  the  superior  court  and  an- 
other attorney's  fee  upon  appeal  in  the  Su- 
preme Court  but  should  not  authorize  such 
a  fee  in  an  original  iHt>ceeding  in  the  Supreme 
Court  would  constitute  a  query  not  readily  to 
be  answered.  To  bold  that  tbe  said  attor- 
ney's tea  of  |16  la  provided  for  by  tbe  itatiito 


makes  It  ccnislsteiit  widi  tte  ot&w  ■tatotes 
mentioned. 
The  i&otlon  to  retax  la  denied. 

MOUNT,  a  J.,  and  RUDKIN,  HADUDT, 
CROW,  and  DUNBAR,  JJ..  ctmcuT. 


DBATON  T.  LAWSON  at  al. 

(Snpreme  Ooort  of  Waahington.  Nor.  14^ 
1905.) 

1.  CoirraAcrs  —  Phtsicuns  —  Pucricma 
WrrHouT  ADTHORrrr  —  Cohtucts  of  Bm- 

FLOTMJEMT. 

A  contract  for  the  rendition  of  medical 
serrlces  (or  plaintiff  declared  that  it  was  made 
by  and  between  the  officers  of  a  certain  med- 
ical Instltate  and  the  physician  in  charge,  as 
party  of  the  first  part  and  ptalntiff,  aa  party  of 
the  Bocond  part  and  was  aimed  by  plaltitiff  and 
by  the  medical  inatitntai  Defendant,  who  was 
not  a  licensed  physldan,  was  the  owner  and 
manager  of  the  medical  iastitote^  and  employed 
a  regolar  physician  on  a  salary.  The  physi- 
cian oad  nothing  to  do  with  tbe  making  of  con- 
traeti  or  the  fixing  of  fees.  Hdd,  that  the  con- 
tract was  against  public  policy,  and  void,  aa 
an  agreement  on  defendant's  part  to  rendv 
professional  services  as  a  phyBiclan,  in  viola' 
tlon  of  the  lavs  of  tbe  state,  and  it  could  not 
be  construed  aa  a  contract  made  on  behalf  of 
the  physician  raiployed  by  defendant 

[Ed.  Note.— For  cases  in  point  see  voL  89, 
Gent.  Dig.  Physicians  and  Surgeons,  |  5L] 

2,  AssiQKMxnT  —  RiQHn  AasnirAu— Con- 

TBAOT  FOB  SEBVICEa. 

A  contract  to  render  professional  services 
is  personal  and  nonaasignabie,  and  no  perscsi 
can  perform  or  tender  performance  exocvt  tiie 
pereoo  therein  named,  without  the  emuoit  <rf 
tbe  other  party. 

[Ed.  Note.— F<v  cases  In  point  ssa  vtd.  ^ 
Cent  Dig.  Assignments,  §i  28,  SO.] 

8.  Phtsiciarb  jjn>  SiTi«ONa — Conrmatim— 
CoHsnnsATioir — Iixbsal  Aobecbceht. 

An  agreement  by  one  not  a  licensed  pfaysl' 
dan  to  render  medical  services  affords  no  con- 
sideration for  tbe  payment  of  money  for  such 
services,  and  money  so  paid  may  be  recovered 
back,  BO  long  as  the  agreement  remains  execo- 
lory. 

4  APFXaL— HABKLUB  BBBOI— iKil^QUAOT  OT 

Becovebt. 

The  fact  that  plaintiff  Is  not  awarded  as 
large  a  Judgment  aa  he  Is  entitled  to  is  no 
ground  for  reversal  on  defendant's  appeal. 

Appeal  from  Superior  Court;  Sing  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  Calvin  0.  Deaton  against  0.  T. 
Lawson  and  anoQier.  From  a  Judgment  toe 
plaintiff,  defendants  appeal.  Alllrmed. 

Craves,  Palmer,  Brown  &  Murphy,  for  op- 
pellants.   Sweeney  A  Stelner,  for  rcQiondent 

RUDKIN.  J.  Om  the  18th  day  of  March, 
1903,  the  plaintiff  and  the  defendant  O.  T. 
Lawson  entered  Into  tbe  following  written 
contract:  "This  contract  and  agreement 
entered  into  thia  18th  day  of  March,  1903,  by 
and  between  tbe  officers  of  the  Stete  Medical 
Instltate  and  tbe  physician  In  charge,  located 
at  Seattle  state  of  Wasblugton.  tbe  par^  of 
tbe  first  part  uul  O.  C  Deaton,  of  Seat- 
tle .WublnstoDt   tbB  party.       tlw  oeo 
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«Qd  part,  witnwetht  That  the  party  mt 
the  flrst  part  asreee  and  contracta  to  rai- 
der pTOfeeBioiml  serrlces  to  the  party  of  the 
aecoDd  part  until  the  party  of  the  second  part 
■hall  be  cored  of  a  certain  dlseaae,  concoit 
Ing  which  the  party  of  the  aecond  part  Has 
this  day  consulted  the  party  of  the  first  part 
The  party  of  the  second  part,  for  and  In  con* 
■Ideratlcm  of  the  above  agreement,  doea  here* 
agree  and  ccmtnct  to  pay  the  party  of  the 
ef  the  firat  part  the  sum  of  •  dollvs 
(f46d.0O),a8foIloirs,Tii.:  BycaBh.$4e».0a  It 
la  also  agreed  that  tlw  party  of  the  second 
part  foUow  directions  carefully,  and  to  take 
the  medidnea  and  remedies  as  prescribed 
from  time  to  time  the  party  of  the  first 
part  until  a  complete  cmre  Is  ^ected.  In 
witness  whereof,  the  respectiTe  parties  h&re 
heremito  set  their  hands  and  seals  this  18th 
day  of  March,  1008.  0.  Q.  Deaton.  S.  M.  Inst" 
The  drcamstaacea  leading  np  to  the  execution 
of  this  contract,  as  detailed  by  the  plaintiff, 
are  these:  The  plaintiff,  at  the  time,  wu 
suffering  firom  Indigestion  and  other  His,  and 
called  at  the  office  of  the  State  Medical  Insti- 
tute for  treatment  He  there  consulted  with 
ttie  d^endant  Lawson  and  with  Dr.  Bl<aiardB, 
i  physlcan  in  the  employ  of  the  d^endant 
and  they  guarantied  to  cure  him  within  three 
montba,  for  the  aam  of  $85.  When  the  plain- 
tiff came  to  pay  the  def^idant  Lawaon,  he 
exhibited  a  considerable  sum  of  money  in  ad- 
dition to  the  f  85.  On  alght  of  anch  addition- 
al sum,  the  defendant  Lawson  forthwith  rep- 
resented to  the  plaintiff  that  be  could  give  a 
different  treatment  whl(^  would  effect  a  per- 
manent cure  within  six  weeks,  but  that  it 
would  cost  more.  The  above  contract  is  the 
result  Th«  plaintiff  received  some  medicine 
on  the  day  of  the  execution  of  the  contract 
and  fetorned  on  the  following  day  for  farther 
treatment  as  directed.  On  the  evening  of 
tbe  second  day  he  told  his  father  what  he  had 
done,  and  his  father  refused  to  permit  him  to 
take  further  treatment  from  the  defendants. 
After  this,  the  plaintiff  never  returned  to  the 
defendants'  office,  and  refused  to  take  further 
medicine  or  receive  further  treatment  from 
them.  This  action  was  brought  to  recover 
the  money  paid  under  tbe  contract  The 
pleadings  admit  that  the  State  Medical  Insti- 
tute is  owned,  ox>eTated,  managed,  and  con- 
trolled by  the  defendant  Lawson.  The  execu- 
tion of  Uie  contract  and  the  payment  of  the 
$469  are  also  admitted.  The  court  found  that 
the  defendant  Lawson  was  not  entitled  to 
practice  medicine  under  the  laws  of  the  state 
of  Washington,  not  having  a  license  to  so 
practice,  as  provided  by  the  statutes  of  said 
state;  that  the  State  Medical  Institute  has  in 
its  employ  one  Dr.  HlcbardSv  a  regularly 
licensed  physlcan;  that  tiie  said  Lawson  fixed 
the  fees  and  charges  agalnat  the  plaintiff,  col- 
lected the  same,  and  signed  the  written  con- 
tract upon  tiie  part  of  the  State  Medical  Insti- 
tute, and  that  Dr.  Bichards  had  nothing  what- 
ever to  do  wltii  fixing  tile  fees  or  <diargea  or 


In  making  tha  contract  with  the  plaJntiff. 
The  court  further  found  "that  tbe  sum  of  |85 
was  a  reea(»able  dtiarie  Cor  the  serrlces 
agreed  to  be  reodered  to  the  plaintiff,  bnt 
that  the  additimuU  charge  of  $384  was  ezeea»- 
ive,  and  that  plaintiff's  moital  and  physical 
condition  was  sndi  that  be  was  not  capable 
of  entering  Into  any  kind  ot  a  contract  and 
that  said  purported  written  contract  for  tliia 
reason  la  Toid."  On  these  findings  the  court 
rendered  a  Judgment  In  favor  of  the  plaintiff 
for  the  sum  of  $884.  The  defendants  appeaL 
The  appellants  earnestly  insist  that  the 
finding  that  the  respondent  was  not  capable 
altering  Into  any  kind  of  a  contract  and 
that  the  tees  charged  were  excessive  U  with- 
out the  issues  raised  by  the  pleadings,  and  Is 
not  supported  by  the  tesUmmiy.  If  the  judg- 
ment of  the  court  finds  no  support  in  the 
record  aside  from  this  it  would  be 

difficult  to  sustain  it  We  think,  bowerer, 
that  the  Judgment  la  amply  supp(»ted  mother 
grounds.  The  findings  of  the  court  and  tbe  en- 
tire testimony  clearly  show  that  this  was  Ibe 
personal  contract  of  O.  Y.  Lawson.  Tbe  refei^ 
ence  In  the  body  of  the  contract  to  the  State 
Medical  Institute.  Its  offlcera,  and  the  phyiri- 
cian  In  charge,  and  the  claim  of  tbe  aM>ellant 
Lawson  that  he  signed  the  contract  as  secre- 
tary for  Dr.  Richards,  are  but  so  many  pre- 
tenses to  evade  the  laws  of  tbe  state.  It  ia 
admitted  hi  the  pleadings  that  the  State  Med- 
ical Institute  la  owned,  c^erated,  managed, 
and  controlled  by  Lawaon;  In  other  words,  he 
Is  doing  business  under  that  nameL  It  is  fur- 
ther shown  that  Dr.  Richards  w_s  not  a  party 
to  the  contract  and  was  in  no  manner  obligated 
to  perform  it  The  court  finds,  and  he  him- 
aelf  teatlfles,  that  he  has  no  connection  direct- 
ly or  Indirectly  with  the  State  Medical  Insti- 
tute, has  nothing  to  do  with  the  making  of  con- 
tracts or  tbe  fixing  of  fees,  but  is  simply  em- 
ployed on  a  salary.  If  we  should  sustain  the 
claim  of  tbe  appellant  Lawson  that  he  signed 
tbe  contract  as  secretary  for  Dr.  Richards^ 
we  have  no  contract  at  all,  as  the  record  clear- 
ly shows  that  he  had  no  authority  In  that  be- 
half. Stripped  of  all  subterfuges  and  pre- 
tenses, this  la  neither  more  nor  less  than  a 
contract  on  the  part  of  appellant  Lawson  to 
render  professional  services  for  the  respond- 
ent a  contract  he  could  not  perform  without 
violating  the  laws  of  the  state.  The  contract 
was  therefore  againjst  public  policy,  and  Is 
utterly  void.  A  contract  to  PMider  profes- 
alonal  services  Is  personal  and  nonassign- 
able. No  person  can  perform  or  tender  per- 
formance escept  tiie  person  therein  named, 
without  the  consent  of  the  other  party  to  the 
contract  Inasmuch  as  the  appellant  Law- 
son  could  not  perform  his  part  of  the  agree- 
ment without  violating  the  laws  of  the  state, 
tliere  was  no  consideration  for  the  alleged 
contract  or  the  payment  of  the  money  there- 
under, and  tbe  respondent  Is  entitled  to  re- 
cover the  money  so  paid,  so  long  as  the  con- 
tract remains  executory.  The  fact  that  be 
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was  not  awarded  as  mncb'  as  he  was  entitled 
to  under  the  law  is  no  ground  for  rerersal. 

There  la  no  error  In  the  record,  and  ttM 
Judgment  Is  affirmed. 

MOUNT,  a  J.,  and  DUNBAR,  OHOW,  FUL- 
lABTON.  HADLBT,  and  BOOT,  J3.,  concur. 


H0NTB8ANO  NAT.  BANK  T.  GRAHAM, 

Sheriff. 

(Supreme  Court  of  Washiofton.  Nov.  15, 

1900.) 

S^UDtJURT  CONTXTAITOES — SaUE — EVIDENCE. 

A  debtor  executed  a  contract  by  which  he 
transferred  certain  logs  to  another.  Subae- 
qaentlf  a  third  perBon,  with  knowledge  of  the 
contract,  became  a  creditor  of  the  debtor  and 
obtained  jadgment.  The  iheriff  at  the  instance 
of  the  third  person  levied  on  the  property  to 
satisfy  the  judgment,  after  notice  that  the  trans- 
feree claimed  to  own  it.  Held  that,  as  the 
transferee  actually  owned  the  property  by  vir- 
tue of  the  contract,  the  failure  to  record  tt  as 
a  chattel  mortgage  or  as  a  conditional  bill  of 
sale  did  not  affect  the  rights  of  the  parties. 

•  Appeal  from  Superior  Court,  Chehalis 
County;  Mason  Irwin,  Judge. 

Action  by  the  Montesano  National  Bank 
against  J.  A.  Graham,  as  Bberlll  of  Chehalis 
county.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

W.  H.  Ab^  for  aiv^lant  B.  O.  Gben^. 
for  reqiiondent 

MOUNT,  C.  J.  This  action  was  brought 
by  the  respondent  to  recover  damages  from 
appellant  on  account  of  an  allied  conver- 
sion of  certain  cedar  saw  logs.  The  com- 
plaint alleged  ownerablp  of  the  logs  in  re- 
spondent, a  converalon  by  appellant,  and 
damages  in  the  sum  of  (600.  The  answer 
vras  a  general  denial  of  the  allegations  of 
the  complaint  and  a  plea  of  ownership  of 
the  logs  In  one  J.  A.  Dennis,  and  also  a 
levy  and  sale  of  said  logs  on  execution  to 
satisfy  a  judgment  in  favor  of  Creech  Bros, 
against  said  Dennis.  Upon  these  issues  a 
trial  was  had  to  the  court  without  a  jury. 
Thereupon  the  court  found  that  the  property 
was  the  property  of  the  respondent  and  was 
of  the  value  of  $300,  and  entered  judgment 
for  that  amount  against  appellant  This  ap- 
peal is  prosecuted  from  that  judgment 

Respondent  at  the  trial  asserted  ownership 
of  the  logs  in  question  by  virtue  of  a  con- 
tract with  the  above-named  J.  A.  Dennis, 
which  contract  is  set  out  in  full  in  Dennis 
V.  Montesano  National  Bank  (Wash,)  80  Pac. 
764,  and  need  not  be  again  copied  here. 
The  following  stipulation  was  entered  Into 
at  the  trial:  "It  is  stipulated  that  on  April 
17.  1002,  the  plaintiff  filed  aald  contract, 
being  plaintiff's  Bxblblt  No.  1,  as  a  miscel- 
laneous instrument  In  the  office  of  tbe  audi- 
tor ot  Chehalis  county,  Washington,  but  nev- 
er filed  the  same  as  a  chattel  mortgage  or 
as  a  conditional  sale  contract;  that  said 
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contract  was,  at  tbe  Instance  of  plaintiff, 
placed  on  file  in  the  auditor's  office  by  tbe 
county  auditor  of  Cbebalis  county  as  a  mis- 
cellaneous instrum»it  and  not  otherwise, 
and  was  recorded  and  indexed  as  a  miscel- 
laneous instrument  at  plaintiff's  Instance, 
and  was  not  Indexed  or  filed  or  recorded 
as  a  chattel  mortgage  nor  as  a  conditional 
sale  contract ;  that  the  Index  of  said  instru- 
ment was  made  by  entering  in  tbe  general 
Index  in  said  auditor's  office,  In  tbe  gran- 
tor's column  tbe  words  *J.  A.  Dennis,'  in  the 
grantee  column  the  words  'Montesano  Na- 
tional Bank,'  In  tbe  date  column  tbe  words 
•April  17,  1902,'  and  in  the  column  entitled 
'Nature  of  Instruments,'  the  word  'Misc.,* 
and  in  tbe  reference  column  the  words  'Form 
21,  Misc.,  page  431' ;  and  that  said  Index 
was  tbe  only  entry  upon  the  indices  kept 
by  the  auditor  of  Chehalis  county."  Ap- 
pellant contends  that  because  the  con- 
tract above  referred  to  was  not  in  form 
a  chattel  mortgage  or  recorded  as  such,  and 
was  not  recorded  as  a  conditional  bill  of 
sale,  it  was  void  as  to  Creech  Bros.,  who 
were  creditors  of  said  Dennis.  Tbe  statu^: 
and  many  antborlties  are  cited  to  sustain 
tbe  position  that  a  chattel  mortgage  or  con- 
ditional bin  of  sale,  not  in  the  form  re< 
quired  by  statute,  and  not  recorded  or  filed 
as  required  by  law.  Is  void  as  to  creditors. 
But  neither  of  tbe  contentions  made  by  ap- 
pellant is  applicable  to  this  case,  becausit 
tbe  rei^ndent  Is  not  claiming  a  mere  Hen 
upon  tbe  logs  by  virtue  of  a  chattel  mort- 
gage or  a  conditional  bill  of  sale,  but  is 
claiming  the  absolute  ownership  of  the  log^. 

The  right  of  respondent  to  maintain  the 
action  depends  entirely  upon  tbe  fact  whether 
or  not  he  is  the  owner.  This  was  tbe  main 
question  In  the  case,  and  upon  the  evidence 
tbe  trial  court  found  that  he  was  the  owner. 
Tbe  case  of  Dennis  v.  Montesano  National 
Bank  (Wash.)  80  Pac.  764,  was  a  case 
between  Dennis  and  the  bank  to  determine 
the  ownership  of  the  property  in  dispute 
in  this  case,  and  also  other  property,  and 
we  there  held  that  the  property  In  dispute 
here  was,  by  tbe  terms  of  the  contract,  tbe 
property  of  tbe  bank.  The  evidence  in  tbls 
case  shows  that  Creech  Bros,  became  cred- 
itors of  Dennis  after  tbe  execution  of  tbe 
contract  and  with  actual  notice  and  knowl- 
edge of  the  contract,  and  that  tbe  levy  was 
made  by  the  sheriff,  at  tbe  instance  of  Creech 
Bros.,  after  notice  that  the  bank  claimed  to 
own  tbe  property.  Under  tbe  evidence  which 
supports  the  finding  that  tbe  respondent  was 
tbe  actual  owner  of  tbe  property,  and  not 
a  lien  claimant,  tbe  points  made  by  the 
appellant  and  the  antborlties  cited  In  sup- 
port thereof  become  inapplicable  to  this  case. 

The  judgmait  anwaled  from  la  tho^mv 
affirmed. 

DUNBAR,  BOOT,  FULLBRTON,  HAD- 
LET,  CROW,  and  RUDEIN,  JJ.,  concur. 
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TERRT  r.  FCRTH  et  aL 

-  (Saiireme  Court  of  Waabinctoo.  Nor.  16, 

10U5.) 

1.  MORTQAOEa — FOBECMSUBK    SALE  —  SeTTINO 

AaiDE. 

A  foreclosure  sale  of  real  estate  will  not  be 
Bet  aside  on  slight  evidence  as  to  irreKularities, 
especiatly  where  several  years  have  intervened 
between  the  sale  and  the  application  to  set  it 
aside. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Mortgages.  8S  1537-1542.] 

2.  Saue — Ibbegulabities  in  Pbocexdinos  — 
cokfibhation  or  sale — effect. 

Under  Pierce's  Code,  $  879  (Laws  1899.  p. 
146,  c.  93,  S  1),  providing  that  an  order  confirm- 
ing a  sale  shall  be  a  conclusive  determination  of 
the  regularity  of  the  proceedings,  an  irregular- 
ity In  a  mortgage  foreclosure  sale,  arising 
from  the  fact  that  it  occurred  on  the  day  after 
the  day  designated  in  the  notice  of  sale,  is 
cured  by  confirmation  of  the  sale. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Mortgages,  §  1534.] 

3.  Saue — Failube  to  Ubqe  iBBEauLABiTiEs  at 
Co:«PiBiiATiOK  OF  Sale— Excuse. 

Where  a  mortgagor  removed  from  the  state 
before  foreclosure  sale,  but  not  before  the  notice 
of  sale,  bis  absence  from  the  state  was  not  a 
sufficient  excuse  for  his  failure  to  urge  at  the 
confirmation  of  the  sale  irregularities  in  the 
proceedings,  so  as  to  entitle  him  to  relief  hj  an 
independent  action. 

Appeal  from  Snpei^w  Court,  King  County; 
Gea  E,  Morris,  Judge. 

Action  bj  Charles  T.  Terrjr  against  Jucob 
FurUi  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Afflrraed. 

Richard  Saxle  Jones  and  Wm.  H.  Brluker, 
for  appellant.  Harold  Preston  and  L.  C. 
Gllman,  for  respondents. 

DUNBAR,  J.  This  Is  an  action  In  equity  to 
set  aside  a  foreclosure  sale  and  the  con- 
firmation of  the  sale,  and  to  cancel  a  sheriff's 
deed  resulting  therefrom.  There  is  no  Ques- 
tiOD  raised  as  to  the  legality  of  the  fore- 
closure of  the  mortgage  involved,  but  the 
contention  Is  that  the  sale  was  advertised 
to  be  made  on  the  25th  of  June,  18J)7,  when 
in  fact  It  was  made  on  June  2(i,  1897.  This 
action  to  set  aside  this  sale  was  brought  In 
June,  1904.  The  court  found  that  the  sale 
was  made  In  accordance  with  the  advertise- 
ment on  the  25th  day  of  June,  1897.  This 
was  a  pure  question  of  fact  detennlned  by 
the  court  upon  testimony  presented,  and  it 
would  be  profitless  to  enter  into  a  discussion 
or  analysis  of  that  testimony;  but  from  an 
examination  of  the  testimony  we  are  unable 
to  say  that  the  finding  of  the  court  was  not 
Justified.  A  sale  of  real  estate  is  a  matter 
of  so  much  Importance  to  the  purchaser, 
and  to  those  whose  titles  are  deralgned  from 
Mm,  that  It  should  not  be  set  aside  on  slight 
testimony,  especially  where  seven  years  have 
intervened  between  the  sale  and  the  applica- 
tion to  set  aside  the  sale.  The  Inconven- 
iences and  trouble  which  arise  from  the 
upsetting  of  judicial  determinations  of  this 
kind  are  Illustrated  in  this  case  where  there 
are  some  40  defendants  alleged  to  have  an 


Interest  In  the  action,  comprised  of  Individ* 
uals,  administrators,  exeeutotfs,  and  corpo* 
rations  of  various  kinds.  And  from  an  ex- 
amination of  the  testimony  we  are  unwlU' 
Ing  to  disturb  the  judgment  or  the  finding  of 
the  lower  court  In  regard  to  the  date  of  the 
sale;  the  testimony  not  being  of  a  conclusive 
nature  on  either  side.  In  addition  to  this, 
our  statute  provides  (Pierce's  Code,  {  879; 
Laws  1809,  p.  146,  c.  93,  8  1)  tliat  an  orda- 
confirming  a  sale  shall  be  a  conclusive  de- 
termination of  the  regularity  of  the  proceed- 
ings concerning  such  sale  as  to  all  persons 
In  any  other  action,  suit,  or  proceeding  what* 
ever.  This  statute  was  given  a  literal  inter- 
pretation by  this  court  In  State  ex  rel. 
Steele  v.  Bank,  18  Wash.  118,  50  Pac.  1023, 
and  the  very  question  at  Issue  In  this  case 
was  decided  by  this  court  In  opposition  to 
appellant's  right  to  disturb  the  confirmation 
in  this  case,  in  Otis  Bros.  &  Co.  r.  Nasb, 
26  Wash.  47,  66  Pac.  113,  and  the  judgment 
of  the  lower  court  In  that  case  was  reversed 
because  of  an  Irregularity  in  the  manner 
of  the  sale;  this  court  saying:  "If  any  such 
Irregularity  existed  In  this  case.  It  should 
have  been  suggested  1^  way  of  an  objection 
to  the  confirmation.  *  *  *  All  these  ir- 
regularities were  cured  by  the  order  of  con- 
flrmatlon.  Having  regard  to  the  stability 
of  real  estate  titles,  an  order  confirming  a 
sheriff's  sale  must  be  held  to  be  more  than 
a  mere  formal  order.  It  is  the  solemn  dec- 
laration of  the  court  that  tlie  sale  has  been 
regularly  and  legally  made,  and  those  who 
would  be  In  positltM  to  avoid  the  conse- 
quences of  such  order  must  pursue  the  meth- 
od outlined  by  statute  by  making  objections 
In  time,  so  that  the  entry  of  the  order  may 
be  prevented,  or,  if  entered,  may  be  review- 
ed by  the  appellate  court  If  desired." 

It  is  contended  by  the  appellant  that  this 
case  Is  not  In  point,  for  the  reason  that  It 
was  Indicated  In  that  cnse  that  a  different 
rule  might  have  prevailed  If  the  petition  had 
been  for  the  purpose  of  setting  aside  the 
confirmation  Instead  of  vacating  the  sale. 
But  the  opinion  does  not  justify  such  a  con- 
clusion, for  the  court  on  that  branch  of  the 
case  said:  "If  the  ijetitlon  be  treated  as  an 
objection  to  confirmation,  the  court  could 
not  consider  it,  because  It  was  not  filed  with- 
in the  time  required  by  law.  If  it  was  in- 
tended as  an  objection  to  the  confirmation.  It 
should  at  least  have  shown  an  excuse  for  the 
delay  In  its  filing."  But  the  whole  case  was 
to  the  effect  that  the  Irregularities  of  the 
sale  were  cured  by  the  conflrmatlMi.  and  It 
will  be  conceded  that  the  matter  complained 
of  in  this  case  Is  an  Irregularity.  It  is,  no 
doubt,  true  that  fraud  vitiates  everything, 
and  that,  if  It  appears  that  a  Judgment  was 
obtained  by  fraud,  and  that  the  action  to  set 
aside  was  promptly  brought  after  the  fraud 
became  known,  equity  would  probably  right 
the  person  upon  whom  the  fraud  was  perpe- 
trated. But,  while  there  are  some  allega- 
tions of  fraud  In  this  case,  they  relate  to  ths 
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manner  In  which  the  mortgage  was  obtained, 
and  not  to  the  transaction  of  the  sale;  and 
all  those  matterB  are  practically  abandoned 
upon  this  appeal,  and  there  Is  really  no  testi- 
mony Justifying  them,  because  It  is  assertea 
by  the  appellant  in  his  brief  that  the  only 
question  at  issue  here  Is  whether  the  sale 
occurred  upon  the  25th  or  upon  the  26th, 
and  that,  if  this  court  Quds  that  the  sale 
actually  occurred  upon  the  25th.  the  Judg- 
ment should  he  sustained,  otherwise  that 
It  should  be  reversed;  and  there  Is  no  al- 
legation or  claim  that  there  was  any  fraud 
In  changing  the  time  of  sale. 

There  Is  no  sufficient  excuse  offered  hy  the 
appellant  for  not  urging  the  objections  that 
he  urges  here  upon  the  conflrmation.  It  is 
trae.  he  says  that  before  the  sale  he  removed 
to  California  and  stayed  there  for  six  years; 
but  it  does  not  appear  that  he  left  the  state 
before  the  notice  of  sale,  and  removal  ft*om 
the  state  was  held  not  to  be  a  sufficient  ex- 
cnse  for  not  urging  irregularities  at  the  con- 
flrmation of  the  sale,  In  a  case  cited  and 
approved  by  this  court  In  Otis  Bros.  &  Co. 
V.  Nash,  supra,  viz.,  Lelnenweber  v.  Brown, 
34  Pac.  475,  an  Oregon  case,  with  a  statute 
similar  to  ours,  where  the  question  of  In- 
sufficient notice  was  raised  as  In  this  case. 
There  It  was  admitted  that,  during  all  the 
time  when  the  notice  was  being  published 
and  when  the  sale  was  made  and  affirmed, 
the  plaintiff  Ijelnenweber  was  without  the 
state  of  Oregon  and  was  within  the  state  of 
California,  and  did  not  discover  that  the  sale 
had  been  made  until  after  the  conflrmation 
thereof.  And  it  was  held  that,  the  plaintiff 
having  failed  to  press  her  objections  at  the 
proper  time  and  to  show  that  she  was  pre- 
vented from  doing  so  hy  fraud  or  deception, 
she  was  not  entitled  to  relief  by  an  Inde- 
pendent suit.  We  have  examined  the  cases 
cited  by  the  appellant,  but  do  not  think 
that  they  militate  against  the  conclusion 
reached. 

The  Judgment  is  affirmed. 

MOUXT.  C.  J.,  and  ROOT,  CROW,  FUI^ 
LERTON,  RUDKIN,  and  HADLEY,  JJ., 
concur. 


McMITLLEN  et  nx.  v.  ROl^SSEAU  et  al. 

(Supreme  Court  of  Washington.   Nov.  16, 

1905.) 

1.  Cancellation  of  Instruments — Parties. 

In  an  action  by  the  vendor  of  land  to  can- 
cel his  deed  and  also  the  deed  of  bis  grantee  to 
another  person  on  the  ground  of  fraud,  the  im- 
mediate grantee  was  a  proper  party. 

2.  Deeds — Cancellation — Issues  and  Proof. 

In  an  action  by  the  grantor  of  land  for 
cancelation  of  the  deed  on  the  ground  of  fraud- 
ulent representations  of  the  vendee,  testimony 
as  to  representations  made  to  plaintiff  by  a 
stranger  relating  to  the  same  matter  was  ad- 
missible as  explaining  the  representations  made 
by  defendant,  although  the  representations  of 
such  stranger  were  not  as  alleged  in  the  com- 
plaint. 


3.  Deeds — Feaud  in  Pbocubino — Laches. 

The  purchaser  of  land  obtained  the  same 
at  less  than  its  value  by  representations  that  he 
desired  the  same  for  a  mill  site,  that  he  had 
sevpral  loads  of  mill  machinery  on  the  way,  that 
he  owned  timber  enough  to  keep  the  proposed 
mill  running  for  10  years  and  would  furnish 
the  vendor  all  the  firewood  he  needed  from  the 
mill  free  of  charge,  and  that  he  would  give 
him  employment  in  the  mill  at  good  wages, 
which  representations  were  false ;  the  grantee 
merely  obtaining  the  property  for  an  adjoining 
owner,  to  whom  he  immediately  transferred 
the  same.  Held,  that  the  vendor  was  not  at 
fault  in  not  discovering  the  fraud  prior  to  the 
sale,  and  tlut  lie  was  entitled  to  the  cancellation 
of  the  deeds  to  his  grantee  and  from  such 
grantee  to  the  subsequent  grantee. 

Appeal  from  Superior  Court,  Snohomish 
Coimty ;  John  B.  Yak^,  Judge. 

Action  by  E.  D.  McMulIen  and  wife  against 
B.  Rousseau  and  others  to  cancel  certain 
deeds  on  the  ground  of  fraud.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

Israel  &  Mackay,  for  appellants.  John  W. 
Miller  and  M.  J.  McGuluness,  for  respondents. 

RUDKIN,  J.  There  is  no  controversy 
over  the  material  facts  In  this  case.  On  and 
prior  to  the  22d  day  of  February,  1904,  the 
plaintiffs  were  the  owners  of  a  tract  of  land, 
consisting  of  about  1^  acres,  in  Ault*s  ad- 
dition to  Soutli  Snohomish,  which  the  court 
below  found  to  be  of  the  value  of  $262.50. 
l^e  defendants  Huppell  and  wife  owned  an 
adjoining  tract  and  were  desirous  of  acquir- 
ing the  land  of  the  plaintiffs  for  less  than 
It  was  worth,  or  at  least  upon  more  favorable 
terms  than  they  were  willing  to  sell  the  same. 
Knowing  that  he  could  not  acquire  the  land 
himself  on  satisfactory  terms,  the  defendant 
Dan  Happen  employed  the  defendant  Rous- 
seau to  acquire  the  land  for  him.  Soon  aft- 
er this  a  stranger  called  on  the  plaintiffs 
and  represented  to  them  that  he  was  looking 
for  a  site  for  a  shingle  mill  and  box  factory 
for  himself  and  brother;  that  he  and  his 
brother  were  experienced  mlllmen,  and  had 
been  in  the  mill  business  for  20  years  in  the 
state  of  Michigan ;  tliat  his  brother  was 
a  wealthy  man,  and  was  then  on  his  way 
from  Michigan  to  this  state,  and  would 
reach  here  in  a  few  days;  that  the  land  of 
the  plaintiffs  suited  bim  as  a  mill  site,  and 
that  he  desired  to  purchase  the  same 
from  the  plaintiffs  for  that  purpose.  Soon 
after  this  the  defendant  Rousseau  called  on 
the  plaintiffs  and  represented  that  he  was  the 
brother  to  whom  tlie  stranger  referred.  He 
repeated  the  representations  theretofore  made, 
and  further  represented  that  he  had  three 
car  loads  of  mill  machinery  on  the  way  from 
Michigan  ;  that  he  wanted  the  plaintiffs'  land 
as  a  site  for  a  shingle  mill  and  box  factory, 
and.  if  he  could  purchase  the  same  at  a 
low  figure,  be  would  set  men  at  work  In  tlie 
coustructiou  of  the  mill  in  a  few  days;  that 
he  had  been  offered  a  free  mil!  site  at  Ever- 
ett, but  the  plaintiffs'  land  suited  him  better ; 
that  he  owned  timber  euough  to  keep  the 
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proposed  mtll  mnnlng  tor  10  yean,  and  that 
be  would  furnish  the  plalntlffB  all  the  fire- 
wood  they  needed  from  the  mill  free  of 
charge;  and  that  he  would  five  the  plain- 
tiff E.  D.  McMnllen  employment  in  the  mill 
at  good  wages.  The  plaintiffs  at  that  time 
asked  93G0  for  the  land,  bat  no  sale  was 
made.  Thereaftw  the  defendant  Aousseau 
wrote  the  plaintiffs  from  Everett,  offering 
$200  for  the  land,  and  the  plaintiffs,  relylQK 
on  the  repre8aitatl(»i8  theretofore  made,  ac- 
cepted the  offer.  On  the  23d  day  of  February, 
1901,  a  deed  was  executed  and  delirered  to 
defendant  Roosscau,  and  the  $200  paid.  Im- 
mediately thereafter  the  defendant  Bonsseau 
conveyed  the  land  to  the  defoidant  Victoria 
Happen.  As  soon  as  the  land  was  conveyed 
to  the  Happens  the  plaintiffs  discovered  the 
fraud  poiKb-ated  iq)on  them,  and  Immedi- 
ately tendered  the  ^00  to  the  Happdls  and 
demanded  a  reconverance  of  the  properly. 
The  d«nand  was  not  compiled  with,  and  the 
plaintiffs  brought  this  action  to  set  aside 
tb»  deeds,  and  paid  the  $200  into  court  The 
court  below  found  the  facts  as  above  set 
forth,  and  entored  a  Judgment  canceling  the 
deeds  on  the  ground  of  fraud.  From  that 
Judgment,  the  defendants  appeal. 

The  first  error  assigned  la  that  the  appel- 
lant Rousseau  waa  neltbtt  a  neceesair  nor 
a  proper  party  to  the  action.  The  relief 
asked  was  the  cancellation  of  two  deeda,  in 
one  of  which  this  appellant  was  grantee,  in 
the  other  grantor.  He  waa  therefore  a 
proper  party  to  flie  suit  Furthmnore,  be 
was  In  no  manner  affected  by  the  decree^  no 
costs  were  awarded  against  him,  and  he 
should  not  be  heard  to  eooq>laln. 

Tbe  aecond  assignment  relates  to  the  ad- 
mission of  evidence  tending  to  show  the  rep- 
resentations made  by  tbe  stranger  who  first 
called  on  respondents.  The  particular  ob- 
jection Is  that  such  representatltms  are  not 
set  forth  or  alleged  in  the  complaint  While 
ttala  Is  tm^  testimony  aa  to  these  represen- 
tations was  simply  eiplanattar  of  the  repre- 
sentatl<mB  made  the  appellant  RousaeaiL 
In  addition  to  this,  the  appellants  in  their 
proposed  findings  concede  that  the  ropre- 
sentatlfms  were  made  by  Rousseau  as  al- 
leged, and  were  false,  Tbe  mere  fact  that 
they  were  also  made  by  another  could  not 
affect  tbe  result 

The  main  contention  of  the  appellants  U 
that  this  case  comes  within  the  rule  often 
annonnced  this  eoort  that  wliere  the  vend- 
OT  and  purdiaser  are  dealing  at  arm's  length, 
.and  wbwe  the  siAJect-mattw  of  the  sale  Is 
at  band,  tbe  pnrdiaaer  must  protect  himself 
and  cannot  rely  upon  representations  made 
the  vendor.  This  rule  la  firmly  eatabllsh- 
•d  where  tiie  representationa  relate  to  the 
subject-matter  of  the  sale  which  ia  at  hand 
or  to  other  ftiets,  tbe  truth  of  which  may 
r«tdlly  be  ascertained  by  the  exercise  of 
ordinary  care  and  prudence.  But  the  con- 
verse of  this  rule  Is  equally  well  established, 
where  the  subject-mattra  of  the  aale  Is  not 


at  band  so  that  the  truth  or  falsity  of  the 
representations  concerning  It  may  be  aacer- 
tatned,  or  where  tbe  representations  relate 
to  facts  within  tbe  knowledge  of  one  of  the 
Pardee,  and  the  truth  or  falaity  of  such  rep- 
resentatloas  cannot  be  ascertained  by  the 
other  party  upon  reaatmaUe  InvestigaticHi  or 
by  the  exercise  of  reasonable  care  and  pm- 
denee.  Such  are  the  .^aes  of  O'Cnmor  v. 
lii^tfalzer,  S4  Wash.  152,  75  Pac.  643 ;  Hul- 
holland  T.  Waahlngton  Blatch  Co.,  86  Wash. 
316,  77  Paa  487;  Stack  v.  Nolte,  20  Wash. 
188,  69  Pac.  7SS;  and  Iawsob  t.  Yemoa 
(Wash.)  SO  Pac.  650.  In  the  laat  case  dted 
this  court  said;  "But  these  cases  are  not 
In  point  [referring  to  the  cases  relleA  on  by 
appellants]  In  the  case  before  us.  Fere  the 
fidae  r^reaentatloD  was  aa  to  a  material 
matter  entirely  without  the  knowledge  of  thn 
respondents.  As  It  waa  shown  that  the 
ground  had  been  left  to  overgrow  with  brush 
and  trees,  and  that  the  stakes  of  the  original 
survey  were  destnved,  it  waa  hardly  poe- 
sible  for  tbe  respondento  to  locate  the  Mm. 
Hence  they  must  of  necessity  rely  on  the 
representations  of  some  one.  Because  they 
chose  to  rely  on  the  representatlonB  of  the 
appellants,  the  appellants  cannot  be  heard 
to  assert  as  a  meana  of  escaping  liability  for 
making  anch  representotlfms  that  tbe  re- 
spondent should  have  gone  to  some  one  less 
reddess  In  their  statonenta."  Considering 
tbe  small  amount  invcrfved  in  the  sale  In 
que8tl(m  and  the  nature  of  the  repreeenta* 
tlons  made,  it  cannot  be  aald  that  tbe  re< 
Bpondenta  were  at  fault  In  not  diaooverlng 
the  fraud  prior  to  the  aaleu 

There  is  no  error  In  the  record,  and  the 
Judgment  la  affirmed. 

MOUNT,  a  J.,  and  FULLERTON,  HAD. 
LET,  ROOT,  CROW,  and  DUNBAB,  JJ., 
concur. 


V  EBENB  V.  BEHAN  et  nx. 

(Supreme  Court  of  Waabington.  Nor.  17. 
190S.) 

L  Apfuxi— O^xu  Di  Novo— BqimruuB  Ao> 
Tiona. 

An  action  to  forecloae  a  chattel  mortgaRc, 
being  equitable  in  Ita  natare,  ataods  for  trial 
de  noTO  when  it  comes  to  the  Supreme  Court 
on  appeaL 

[Ed.  Note— For  eases  in  point  see  vol.  S, 
ONit  Dig;  Appeal  and  Error,  |  3630.] 

2.  BnxB  Ain>  Norxa-^CoirBmBUTioif— TTsmi- 

ous  Intebest. 

Under  Negotiable  Inetrnmenta  Law  (Serm. 
Laws  1899,  p.  S50,  c.  149)  }  S5,  declaring  the 
title  of  a  person  who  negotiates  an  InHtmment 
to  be  defecttve  when  he  obtains  the  inatroment 
by  fraud  or  other  unlawful  means  or  for  an  Il- 
legal consideration,  the  title  of  the  payee  of  • 
note  is  defectire  where  the  only  consideration 
for  the  note  ia  accrued  intereat  on  a  loan  previ- 
ously made  at  a  rate  of  intprent  forUdd^  hj 
Seas.  Lawa  1899,  p.  128,  e.  80,  {  2. 

3.  Same— Bona  Fma  Pubchaskbs — ^Btmra 
OF  Pboof. 

Under  the  npress  provisions  of  Negotiable 
Instruments  Law  (Sess.  Laws  1800,  p.  331,  c; 
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1^)  §  59,  where  It  U  shown  that  the  tiUe  of 
any  person  who  has  negotiated  an  instrnment 
was  defective,  the  harden  is  on  the  bolder  to 
prove  that  he  or  some  person  under  whom  he 
claims  acquired  the  title  as  a  holder  In  due 
course. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cmt  Dig.  Bilb  and  Notes,  H  1676.  X677.] 

4.  Saue — Go(H>  Faith  w  Pdbchaser. 

Under  Negotiable  Instruments  Law  (Seas. 
Laws  181)0,  p.  35U,  c.  140)  g  52,  providing  that 
a  holder  in  due  course  is  one  wbo  has  taken  the 
Instrument  in  good  faith  and  for  valae  and  with- 
«nt  notice  of  any  infirmity  in  the  instrument  or 
defect  in  the  title  of  the  person  negotiating  it, 
one  who  acquires  a  note  from  a  payee  whose 
title  is  shown  to  have  been  defective,  and  who 
therefore,  by  section  ^9,  has  the  burden  of  prov- 
ing that  he  acquired  title  in  due  course,  must 
show  that  he  took  the  note,  not  only  for  value, 
but  also  in  good  faith,  by  showing  the  facts 
constituting  good  faith,  and  that  at  the  time 
the  note  was  negotiated  to  him  he  had  no  notice 
of  the  defect  in  the  payee's  title. 
C.  Sauc. 

Under  Negotiable  Instruments  Law  (Seas. 
Laws  1899.  p.  350,  c.  149)  S  56,  providing  that, 
in  order  to  constitute  notice  of  an  bfirmlty  in 
an  instrument  or  defect  in  the  title  of  the  per- 
son negotiating  the  same,  the  person  to  whom 
it  is  negotiated  must  have  actual  knowledge  <tf 
the  infirmity,  or  knowledge  of  such  facts  that 
his  action  in  taking  the  instrument  amounts  to 
bad  faith,  one  who  has  knowledge  of  a  defect 
In  his  trAnsferror*H  title,  or  knowledge  of  snch 
facta  that  his  action  in  taking  the  Instrument 
amounts  to  bad  faith,  is  not  a  h(dder  In  due 
course. 

6.  Evidence — Weight  and  SumcixwoT — ^1^- 

TIMONT  OF  PaBTT. 

The  court,  in  weighing  the  testimony  of  an 

interested  party.  Is  not  bound  to  accept  his 
rtatem*>ntB.  even  though  unoontrfi  dieted,  if  they 
do  not  hear  the  stamp  of  credibility. 

[Ed.  Note. — For  case*!  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  I  243a] 

7.  Bills  and  Notes — ^Aotioit — Sufticibkct 
or  Evidence. 

Id  an  action  on  a  note  given  in  considera- 
tion of  usurious  interest,  evidence  Acid  insuffi- 
cient to  snstain  the  burden  that  was  on  plaintiff 
«f  showing  that  he  was  a  holder  in  due  course. 

Appeal  from  Si4)erlor  Conrtt  King  Countr ; 
W.  B.  Bell,  Judge. 

Action  by  Ed.  S.  Keene  against  Wallace  O. 
Behan  and  wife.  From  a  judgment  for  plaln- 
-tUf,  defendants  appeal.  Beversed. 

Hastings  ft  Stedman,  for  appellants. 
Blaine.  Tucker  ft  Hyland,  for  respondent 

CBOW,  3.  Action  to  foreclose  a  chattel 
mortage.  From  a  Judgment  and  decree  In 
favor  of  resiKtudent,  this  appeal  has  been 
taken. 

On  April  21,  1904,  appellants,  Wallace  C. 
Behan  and  Mae  Behan,  bis  wife,  executed  and 
delivered  to  one  R.  O.  Reed  seven  promissory 
notes — six  for  the  sum  of  $12.50  each,  one 
falling  doe  May  10,  1904,  and  one  each  month 
thereafter;  and  the  seventh  note  for  $84.50, 
falling  due  November  10,  1904.  All  of  said 
notes  bore  Interest  from  dote  at  the  rate  of 
1  per  cent  per  month,  payable  monthly,  and 
contained  a  stipulation  tbat.  If  said  interest 
was  not  so  paid,  the  whole  sum  of  both 
principal  and  Interest  might  be  Immediately 
■declared  doe  and  payable  at  the  option  of  the 


holder.  Appellants  on  said  April  21,  1004, 
also  executed  and  delivered  to  said  B.  O. 
Beed,  as  security  for  said  notes,  the  chattel 
mortgage  now  sought  to  be  foreclosed,  which 
provided  that.  In  case  of  failure  to  pay  any 
part  of  the  principal  or  Interest  when  due,  the 
mortgage  might  declare  the  whole  debt  im- 
mediately due  and  payable.  Respondent,  Ed 
S.  Keene,  alleged  that  on  June  8,  1904,  he  pur- 

'  chased  for  value  and  before  maturity  all  of 
said  notes,  except  the  one  which  had  previ- 
ously matured  on  May  10th ;  that  no  payment 
of  eitber  principal  or  Interest  had  been  made 
on  any  one  of  said  seven  notes ;  and  tbat 
those  purchased  by  him  had  be^  indorsed 
without  recourse  by  said  R.  O.  Reed.  Ap- 

j  pellants  denied  that  respondent  was  a  pur- 
chaser In  good  faith,  or  for  value,  or  before 
maturity,  and  alleged  that  all  of  said  notea 
were  without  lawful  consideration;  tbat  said 
Reed  and  one  B.  W.  Barto  were  partners 
under  the  firm  name  of  Barto  &  Reed,  and 
that  said  notes,  although  imyable  to  Reed, 
were  held  by  said  firm  as  a  partnership  asset ; 
that  on  or  about  May  16.  1901.  appellanta 
borrowed  $200  from  said  Barto  ft  Reed  at  the 
rate  af  5  per  cent.  i>er  month  interest,  and 
executed  and  delivered  to  said  R.  O.  Reed  for 
said  firm  their  certain  notes  and  chattel 
mortgage  of  that  date  to  the  total  amount  of 
$238,  bearing  Interest  at  the  rate  of  1  per 
cent,  per  month;  that  appellants  paid  $170.20 
thereon  prior  to  December  11,  1902,  at  which 
time  said  Barto  &  Reed  required  them  to  ex- 
ecute renewal  notes  for  $190,  bearing  interest 
at  1  per  cent,  per  month ;  tbat  prior  to  April 
1. 1904,  appellants  had  paid  the  further  sum  of 
$84.56  on  this  second  series  of  notes,  so  that 
the  entire  payments  made  by  them  amounted 
to  $200.76,  more  than  sufficient  to  pay  said 
original  loan  and  all  Interest  thereon  at  the 
maximum  rate  allowed  by  law;  tbat  on  or 
about  April  1,  1904,  said  Barto  ft  Reed 
pressed  appellants  for  another  Beries  of 
renewal  notes  to  evidence  the  usurious  inter- 
est on  said  former  loan;  that  apiwllants,  be- 
ing In  flnanclal  distress  and  threatened  with 
litigation,  afterwards  executed  said  chattel 
mortgage  and  notes  of  April  21,  1904,  to  the 
amount  of  $159.50 ;  that  the  only  considera- 
tion therefor  was  the  unlawful  usury  exacted 
by  said  Barto  ft  Reed;  and  that  respondent 
was  not  a  bona  6de  purchaser  for  value,  but 
knew  that  appellants  had  a  complete  defense. 
These  afflrmative  defenses  were  denied.  The 
trial  Judge  made  findings  of  fact  and  con- 
clusions of  law  In  favor  of  respondent,  and  re- 
fused those  requested  by  appellants. 

This  It  an  action  in  equity,  and  ta  now 
before  uB  for  trial  de  novo.  There  Is  no  dis- 
pute as  to  the  usurious  nature  of  the  con- 
tracts between  Barto  ft  Reed  and  appellants, 
or  that  the  rates  of  interest  contracted  and 
collected  were  In  violation  of  section  2,  c.  80, 
p.  128,  Sess.  Laws  1809.  All  of  the  allega- 
tions made  by  appellants  were  sustained.  In 
fact,  no  attempt  was  made  by  respondent  to 
controvert  or  rebut  their  evldenceb  Be  baaed 
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bis  right  to  recover  solely  upon  his  claim 
that  he  became  holder  of  six  of  said  notes  lu 
due  course  for  value  and  before  maturity. 
We  shall  therefore  consider  this  case  on  the 
theorr  that,  as  between  Beed  and  appellants, 
said  notes  were  fraudulent  and  void.  Ap- 
pellants contend  that,  as  soon  as  they  proved 
the  notes  were  without  consideration,  the 
title  of  Beed  was  shown  to  be  defective,  and 
the  burden  of  proof  then  fell  upon  respondent 
to  show  that  he  had  acquired  title  as  holder  in 
due  course ;  that  in  doing  so  he  must  not  only 
show  that  he  had  acquired  said  notes  before 
m&turi^  and  for  value,  but  also  that  be 
took  the  same  In  good  faith,  and  that  at  the 
time  the  notes  were  n^otiated  to  him  he  had 
no  notice  of  any  Infirmity  therein  or  defect  In 
the  title  of  Reed.  This  contention  Is  sus- 
tained, not  only  by  the  decisions  of  numerous 
courts  of  last  resort,  but  also  by  sections  52, 
05,  56  and  59  of  our  negotiable  instru- 
ments law.  Chapter  149,  p.  350,  351,  Sess. 
Laws  1899.  See  also,  Crawford's  Ann.  Ne- 
gotiable Instruments  Law  (2d  Ed.)  p.  59,  note 
b ;  Canajoharie  Nat.  Bank  v.  Dfefendorf  (N. 
T.)  25  N.  E.  402,  10  L.  R.  A.  676;  Fawcett 
V.  Powell,  43  Neb.  437,  61  N.  W.  586;  Skinner 
V.  Raynor.  95  Iowa,  536,  64  N.  W.  601; 
Vosburgh  V.  Dlefendorf,  119  N.  T.  357,  23 
N.  E.  801,  16  Am.  St  Rep.  836;  Knox  v. 
Williams  (Neb.)  39  N.  W.  786,  8  Am.  St. 
Rep.  220.  The  learned  trial  Judge  held 
against  tbe  contention  of  ai^ellants  as  to  the 
burden  of  proof,  which  probably  accounts  for 
the  decree  entered. 

Section  65  of  the  act  of  1899  provides: 
"Tbe  title  of  a  person  who  negotiates  au 
Instrument  is  defective,  within  the  meaning 
of  this  act,  when  he  obtained  the  Instrument, 
or  any  signature  thereto,  by  fraud,  duresB,  or 
force  and  fear,  or  other  unlawful  means,  or 
for  en  illegal  consideration,  or  when  he 
negotiates  It  In  breach  of  faltli,  or  under  such 
circumstances  as  amount  to  a  fraud."  In 
view  of  the  facts  above  stated,  we  think  that 
under  this  section  the  title  of  the  original 
payee,  Reed,  was  defective  when  he  negotiat- 
ed the  notes.  Section  59  provides:  "Every 
bolder  is  deemed  prima  facie  to  be  a  holder  In 
due  course;  but  when  it  Is  shown  that  the 
title  of  any  person  who  has  negotiated  the 
instrument  was  defective,  the  burden  is  on  the 
holder  to  prove  that  he  or  some  person  under 
whom  be  claims  acquired  the  title  as  holder 
in  due  course.  But  tlie  last-mentioned  rule 
does  not  apply  In  favor  of  a  party  who  be- 
came bound  on  the  instrument  prior  to  the 
acquisition  of  avcb  defective  title."  The  title 
of  Beed  being  defective,  tbe  burden  wos  on 
respondent  to  show  that  he  acquired  title  as 
holder  In  due  course.  Section  52,  defining  a 
holder  in  due  course,  reads:  "A  holder  in  due 
course  Is  a  holder  who  has  taken  the  Instru- 
ment under  the  following  conditions:  (1) 
That  it  is  complete  and  regular  upon  Its 
face;  (2)  That  he  became  tbe  holder  of  It 
before  it  was  overdue  and  without  notice  that 


It  had  been  previously  dishonored.  If  such  was 
the  fact;  (3)  That  he  took  it  In  good  faith 
and  for  value;  (4)  That  at  tbe  time  it  was 
n^otiated  to  him  he  had  no  notice  of  any 
infirmity  in  thB  instrument  or  defect  in  the 
title  of  the  person  negotiating  It"  Respond- 
ent testified  that  he  purchased  the  notes  be- 
fore maturity  for  value,  but  did  not  att«upt 
to  show  any  further  facts.  After  appellants 
had  shown  the  title  of  Reed  to  have  been 
defective,  tbe  burden  devolved  xtptm  resptmd- 
&it  to  show:  (1)  That  he  took  the  notes,  not 
only  for  value,  but  also  in  good  faith.  In 
other  words,  he  was  required  to  affirmatively 
show  facts  constituting  good  faith  upon  his 
part  (2)  That  at  the  time  tbe  notes  were 
negotiated  to  bim  he  had  no  notice  of  any 
defect  In  the  title  of  the  person  negotiating 
them.  This  he  did  not  endeavor  to  do.  Sec- 
tion 56  reads  as  follows:  "To  constitute 
notice  of  an  infirmity  in  tbe  Instrument  or  de- 
fect In  tbe  title  of  the  person  negotiating  tlie 
same,  tbe  person  to  whom  It  Is  negotiated 
must  have  bad  actual  knowledge  of  the  in- 
firmity or  defect,  or  knowledge  of  such  faints 
tliat  bis  action  in  taking  tbe  instrument 
amounted  to  bad  faith."  If  it  appears  from 
tbe  evidence  that  respondent  had  knowledge 
of  tbe  defect  In  Reed's  title,  or  knowledge  of 
such  facts  that  bLs  action  in  taking  tbe  in- 
struments amounted  to  bad  faith,  then  be  did 
not  show  that  he  was  a  holder  lu  due  course. 

After  a  thorou^;b  examination  of  all  tbe 
evidence,  and  carefully  weighing  the  same, 
and  being  guided  by  tbe  principles  above  an- 
nounced, we  find  respondent  was  not  a  holder 
lu  due  course.  Tbe  evidence  shows  that.  In 
the  hands  of  Reed  or  the  firm  of  Barto  & 
Reed,  the  notes  were  without  a  legal  consider- 
ation and  were  void.  Resiwndent  claims  to 
have  purchased  six  of  said  notes  on  June  8, 
1904,  paying  $125,  not  by  check,  but  in  cash. 
On  June  i)tb  he  immediately  notified  appel- 
lants by  letter  that  be  had  bougbt  tbe  notes, 
saying,  "Kindly  call  and  give  them  attention 
at  once."  Appellants  alleged  and  proved  that 
prior  to  June  Stb  all  seven  notes  had  been  de- 
clared due  by  Barto  &  Reed,  and  also  alleged 
that  respondent  having  knowledge  of  this 
fact,  had  purchased  all  of  said  notes,  includ- 
ing the  one  then  by  Its  terms  past  due.  Re- 
spondent denies  that  he  purchased  the  first 
note.  If  this  is  true,  and  it  he  did  not  know 
tbe  notes  bad  all  been  declared  due,  why  did 
he  in  his  letter  of  June  9th  demand  settle- 
ment of  all  the  notes  held  by  him?  his  first 
note  not  maturing  untllJune  10th.  According  to 
his  own  Btatemoit,  he  purchased  bis  six  notes, 
amounting  to  about  $150,  for  $125  cash,  none 
of  them  being  due,  and  all  bearing  a  bigh 
rate  of  lnter«rt  and  did  this  without  seeking 
to  leam  why  Bm'to  &  Reed  were  selling  at 
such  a  heavy  discount  He  did  not  ocamine 
the  records  to  ascertain  whether  he  was  ob- 
taining a  first  mortgage  lien.  He  did  not 
know  appellants,  nor  their  financial  standing. 
He  made  no  Inquiry  In  regard  to  them,  did 
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not  examine  the  mortuaRe  property,  and  yet 
permitted  Reed  to  indorse  the  uotes  to  him 
Without  recourBe.  He  1h  a  money  lender 
making  loans  on  chattels.  Yet  he  negotiated 
for  tliese  notes  In  this  manner.  On  June  30th 
he  again  demanded  full  pnj^mentof  all  his  notes, 
although,  according  to  his  own  theory,  he 
would  then  he  entitled  to  collect  one  only;  no 
others  being  due.  He  took  no  formal  assign- 
ment of  the  mortgage,  bat  at  tbe  trial  pro- 
duced an  unacknowleilged  copy,  now  a  part  of 
the  statement  of  facts.  A  short  time  prior 
to  the  commeneement  of  this  action  one  of 
the  attorneys  for  appellants  called  upon  him 
and  asked  to  see  the  notes  purchased  by  him. 
He  showed  one,  but  refused  to  show  any 
others.  He  was  asked,  when  giving  his  evi- 
dence, whether  the  note  so  shown  to  the  at- 
torney was  not  the  one  that  matured  on  May 
10th,  and  denied  that  it  was,  without  stating 
which  one  was  shown.  He  alleged  In  hts 
complaint,  and  evidently  knew,  that  the  note 
which  matured  on  May  10th  was  unpaid. 
This  note  was  secured  by  the  chattel  mort- 
gage, and,  being  still  held  by  Reed,  made 
Reed  a  necessary  party  to  this  action ;  he  be- 
ing entitled  to  a  lien  on  the  property  to  se- 
cure its  payment  Respondent  did  not  make 
him  a  party,  nor  did  he  attempt  to  litigate 
his  rights.  Respondent  knew  the  notes  pro- 
vided for  monthly  payments  of  Interest, 
wh](4i  had  not  been  made;  that  Reed,  at  his 
option,  could  have  declared  all  the  notes  due 
for  such  nonpayment.  He  also  knew  the 
principal  of  the  first  note  had  not  t>een  paid. 
Yet  he  fails  to  show  any  effort  on  his  part 
to  ascertain  whether  or  not  Reed  had  previ- 
ously exercised  his  option  of  declaring  them 
ail  to  be  due.  The  evidence  of  appellant 
Wallace  C.  Behan  shows  that  on  June  0th.  the 
day  after  respondent  claims  to  have  pur- 
chased his  notes,  said  Wallace  C.  Behan  was 
making  a  payment  of  $110  to  Barto  &  Reed 
to  redeem  some  jewelry  on  a  transaction  not 
pertaining  to  these  notes,  and  that  Barto  then 
requested  him  to  pay  of  said  sum  on  these 
very  notes.  Instead  of  rwleemlng  all  of  the  jew- 
elry. Yet  respondent  claims  he  had  purchased 
and  obtained  possession  of  his  notes  on  the 
preceding  day.  Barto  was  a  witness  for  re- 
spondent, but  made  no  attempt  to  contradict 
this  testimony,  or  to  give  his  version  of  the 
sale  of  the  notes  made  by  him  to  respondent, 
nor  was  he  asked  to  do  bo.  In  Fawcett  r. 
Powell,  supra,  the  Supreme  Court  of  Nebras- 
ka says:  "The  defense  of  fraud  in  the  in- 
ception of  the  notes  held  by  Fawcett  was  es- 
tablished without  question.  Indeed  the  per- 
petrators of  the  fraud  for  some  reason  failed 
to  testify.  The  role  which  governs  the  right 
of  a  holder  of  a  note  under  these  circum- 
stances is  thus  stated  in  Violet  t.  Rose,  39 
Neb.660,58N.  W.  216:  'It  seems  that  in  an  ac- 
tion by  an  indorsee  of  a  promissory  note 
against  tbe  maker,  when  tbe  defendant  pleads 


fraud  in  the  Inception  of  the  note,  the  burden 
Ift  utKtn  the  plnlutlfC  to  show  that  be  Is  a  bona 
flde  holder  for  value.' " 

Respondent  Is  an  Interested  party.  Hence, 
in  weighing  the  testimony,  we  are  not  com- 
pelled to  accept  his  statements.  If  they  do  not 
bear  the  stamp  of  credibility,  even  thougb 
uncontradicted.  Canajolutrle  Xat  Bank  t. 
Diefendorf,  supra.  In  Elwood  r.  Western 
I'nlou  Telegraph  Co.,  45  X.  Y,  540,  at  page 
553,  G  Am.  Rep.  140,  we  And  this  language, 
which  is  quoted  with  approval  by  tbls  court 
in  Coey  v.  Darknell.  25  Wasb.  523,  524,  65 
Pac.  762:  "It  Is  undoubtedly  the  general  rule 
that,  where  unimpeacbed  witnesses  testify 
distinctly  and  positively  to  a  fact  and  are  un- 
contradicted, th^  testimony  sbonld  be  credit- 
ed and  have  tbe  effect  of  overcoming  a  mere 
presumption.  •  *  •  But  this  rule  ia  sub- 
ject to  many  qnallflcatlons.  There  may  be 
audi  a  decree  of  In^robabllity  in  the  state- 
ments themselves  as  to  deprive  them  of 
credit,  however  positively  made.  The  wit- 
nesses, tiiot^h  nnlmpeached,  may  have  such 
an  interest  In  the  question  at  issue  as  to 
affect  their  credlbllt^.  The  general  rules 
laid  down  In  the  books  at  a  time  when  inter- 
est absolutely  disqualified  a  witness  necessa- 
rily assumed  that  the  witnesses  were  disinter- 
ested. Ttiat  qualification  must.  In  the  pres- 
ent state  of  the  law,  be  added.  And,  further- 
more, It  is  often  a  difficult  question  to  decide 
when  a  witness  is,  in  a  legal  sense,  uncon- 
tradicted. He  may  be  contradicted  by  cir- 
cnmstances  as  well  as  by  statements  of  others 
contrary  to  his  own.  In  such  cases  courts 
and  Juries  are  not  bound  to  refrain  from 
exercising  their  judgmitnt,  and  to  blindly 
adopt  the  statements  of  tbe  witness,  for  the 
simple  reason  that  no  other  witness  has  de- 
nied them,  and  that  the  character  of  tbe  wit- 
ness is  not  iiuiHMiched."  It  Is  true  that  res- 
spondent  said  he  purchaseil  the  notes  for 
value  before  maturity,  but  he  utterly  fails  to 
state  any  facts  showing  the  circumstances 
under  which  he  purchased  the  same.  The  en- 
tire record  shows  a  studied  effort  upon  his 
part  to  avoid  obtaining  information.  In  view 
of  all  tbe  circumstances  and  the  undisputed 
transactions  and  dealings  between  the  par- 
ties, we  are  compelled  to  reject,  as  unworthy 
of  credit,  the  bare  and  unsupported  statement 
of  respondent  that  he  purchased  before  ma- 
turity, for  value,  and  without  notice,  and  to 
hold  that  he  has  utterly  failed  to  maintain 
tbe  burden  of  proof  resting  upon  him  to  show 
that  he  was  a  holder  in  due  course. 

The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  enter  Judgment  in  favor  of  appellants. 

MOUNT,  C.  J.,  and  ROOT,  DUNBAR.  HAD- 
LEY,  FULLEKTON,  and  BUDKIN,  JJ., 
concur. 
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STATE  «  rel   SPRING  WATER  CO.  t. 
TOWN  OF  MONROE  et  al. 

(Sapreme  Court  of  Washinffton.  Nor.  23, 
1905.) 

1.  HlOHWATS— BOABD   OP  COUNTT  CoinilB- 
BIONEBS— P0WEB&~-6bAMT  OF  PBANCHISE. 

Under  1  Ballioger'a  Ana.  CocIm  &  St.  §  342. 
authorizing  the  board  of  count;  commissioners 
to  lay  out,  discontinue,  or  alter  county  roads 
or  highways,  and  to  do  all  other  necessary  acts, 
except  in  incorporated  cities  and  towns,  where 
jurisdiction  over  the  roads  is  vested  in  the 
corporate  anthorities,  the  board  of  county  com- 
missioners has  no  power  to  ^ant  a  franchise 
to  lay  and  maintain  water  mains  or  pipes  along 
or  under  public  highways. 

2.  SaHB— lUFLICATION  DF  PDWEB. 

Power  to  grant  a  franchise  to  lay  and 
maintain  water  pipes  onder  a  public  highway 
must  be  derived  from  the  Legislature,  and  can- 
not be  Implied  in  favor  of  county  commission- 
ers, or  even  in  favor  of  a  municipal  corporation. 

3.  EsTOPPEi^Aors  OF  Pubuc  Officers. 

The  doctrine  of  ratification  or  estoppel  can- 
not be  urged  against  the  defense  of  ultra  vires, 
where  such  defense  is  Invoked  to  defeat  a  fran- 
chise granted  by  pablic  officers  wlthont  au- 
thority of  law. 

Appeal  from  Superior  Court,  Snofaomlsb 
County;  W.  W.  Black,  Judge; 

MandamuB  proceedings  by  the  state,  on 
the  relation  of  the  Spring  Water  Company, 
against  the  mayor  and  town  council  of  ttie 
town  of  Monroe.  From  an  order  denying 
the  writ,  relator  appeals.  Affirmed. 

Blaine,  Tucker  &  Hyland,  for  appellant 
Cooley  &  Horan  and  Beel  &  Austin,  for  re- 
spondents. 

BUDEIN,  J.  The  appellant  here  applied 
to  the  court  below  for  a  writ  of  mandate 
against  the  mayor  and  town  council  of  the 
town  of  Monroe.  The  application  for  the 
writ  Bets  forth  the  following  facts:  That 
the  relator  Is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Wash- 
ington ;  that  on  the  17th  day  of  June,  1901, 
the  board  of  county  commissioners  of  Sno- 
homish county  granted  to  the  relator  the 
right,  privilege,  authority,  and  franchise  to 
lay  down  and  maintain  a  line  or  lines  of 
water  mains  or  pipes  along  streets  and  alleys 
in  Monroe  and  Tyee  City  In  said  Snohom- 
ish county,  and  along  and  across  certain 
county  roads  in  said  county,  for  a  period 
of  50  years  from  the  date  thereof;  that 
immediately  thereafter  tbe  relator,  by  &u< 
tfaorlty  of  said  franchise,  and  with  tbe 
knowledge  and  approval  of  the  board  of 
county  commissioners  of  said  county  and 
tbe  Inhabitants  of  said  town  of  Monroe, 
laid  water  pipes  in  the  streets  and  alleys 
of  said  town  at  a  cost  of  upwards  of  $3,S00 ; 
that  thereafter,  and  In  the  month  of  Janu- 
ary, 1903,  tbe  town  of  Monroe  was  Incor- 
porated as  a  town  of  tiie  fourOi  class,  under 
and  by  virtue  of  the  laws  of  tbe  state  of 
Washington,  and  that  tbe  respondents  are 
the  mayor  and  town  councUmen  of  said 
town;  that  on  the  11th  day  of  February, 
1903,  the  town  of  Monroe  passed  an  ordi- 


nance providing  that  no  person  or  corpora- 
tion should  bnfld.  lay.  construct,  maintain, 
or  extend  any  sewer  or  wator  system  under 
any  street,  alley,  sidewalk,  or  cross-walk, 
or  make  any  excavation  of  the  same  within 
the  town  of  Monroe,  without  first  obtaining 
a  permit  so  to  do  from  the  town  council, 
and  Imposing  a  penalty  for  any  violation 
thereof;  that  on  the  Ttfa  day  of  April,  1904, 
one  Frank  Donner  applied  to  the  mayor 
and  town  couocll  for  a  permit  to  construct 
a  diteh  from  his  residence  to  tbe  center  of 
one  of  the  streets  of  the  town,  for  the  pur- 
pose of  connecting  with  the  relator's  water 
system ;  that  on  the  13th  day  of  April,  1004. 
the  permit  was  refused,  aod  that  the  re- 
spondents, without  cause  and  without  right, 
refuse  to  i>ermlt  the  relator  to  connect  Its 
water  system  with  any  dwelling  or  busi- 
ness place  In  safd  town,  or  to  extend  Ito 
mains  within  the  town  In  any  manner  what- 
ever; and  that  the  relator  has  no  plain, 
speedy,  or  adequate  remedy  at  law.  Tbe 
petition  prayed  for  a  writ  of  mandate  re- 
quiring the  mayor  and  town  council  to  grant 
a  permit  as  theretofore  requested  by  the 
said  Donner,  and  to  permit  and  allow  the 
relator  to  exercise  and  enjoy  the  rights  and 
privileges  theretofore  granted  to  It  by  the 
board  of  county  commtesloners  of  said  Sno- 
homish county.  An  answer  and  reply  were 
filed;  but.  Inasmuch  as  the  court  below 
granted  judgment  against  tbe  relator  on  the 
pleadings,  a  further  statement  of  the  Issues 
Is  not  material.  From  the  order  denying 
the  writ,  this  appeal  has  been  prosecuted. 

Two  questions  are  discussed  In  the  briefs 
and  argument  of  counsel:  First,  the  au- 
thority of  tbe  board  of  county.  commlssloneiB 
to  grant  the  alleged  franchise;  and,  second, 
the  question  of  estoppel.  It  would  seem 
apparent  that  a  board  of  county  commis- 
sioners in  this  state  has  no  power  to  grant 
any  such  privilege  or  franchise  as  Is  claim- 
ed In  this  case.  Tbe  board  has  power  to 
lay  out.  discontinue,  or  alter  county  roads 
or  highways  within  their  respective  coun- 
ties, and  to  do  all  other  necessary  acts 
relating  tbereto  according  to  law,  except 
in  Incorporated  cities  and  towns,  where,  by 
the  terms  of  the  act  of  Incorporation,  juris- 
diction over  tbe  roads  In  the  llmlte  of  such 
Incorporations  is  vested  In  the  corporate 
authorities  thereof.  1  Balllnger's  Ann.  Codes 
&  St.  S  342.  The  privilege  of  laying  wator 
pipes  under  or  along  a  public  highway  would 
seem  to  be  wholly  foreign  to  any  express 
or  Implied  power  conferred  by  tbe  abovo 
statute.  Furthermore,  the  power  to  grant 
a  franchise  such  as  Is  here  claimed  must  be 
derived  from  tiie  Legislature.  It  will  not 
be  Implied  even  in  favor  at  a  municipal 
corporation,  whdlBe  control  over  the  public 
streets  within  Its  limits  Is  ordinarily  much 
greater  than  that  conferred  upon  the  coun- 
ty commlsBiotters  over  public  highways.  *1n 
Great  Britain  express  legislative  sanctkm  la 
necessary  to  warrant  the  laying  down  oC 
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gas  pipes  In  the  public  hIghwaTs,  and  w> 
In  this  country  It  is  also  considered  that  the 
right  to  the  use  of  the  public  streets  of  a 
city  by  a  gas  company,  for  the  purpose  of 
laying  down  Its  pipes,  Is  a  franchise  which 
can  be  granted  only  by  the  Legislature,  or 
some  local  or  municipal  authority  empower- 
ed to  confer  It"  Dillon,  Municipal  Corpora- 
tions (4tb  Gd.)  t  691.  The  same  principle 
applies  to  the  water  pipes  and  sewers.  Id. 
i  697. 

Nor  fs  there  any  foundation  f<*»r  the  con- 
tention that  the  respondents  are  estopped 
to  question  the  validity  of  the  franchise 
claimed  by  the  appellant.  The  appellant 
acquired  Its  franchise  from  public  officers 
whose  powers  are  limited  and  defined  by 
law.  To  permit  the  plea  of  ratification  or 
estoppel  to  prevail  against  the  defense  of 
ultra  vires  In  such  cases  would  wholly  de- 
prive the  public  of  the  safeguards  which 
the  law  intended  for  their  protection  In 
limiting  and  defining  the  powers  of  their 
public  servants.  As  said  by  this  court  in 
Araott  V.  Spokane,  6  Wash.  442,  33  Pae. 
1063:  "The  power  to  ratify  a  partlcnlar 
contract  presup[)oses  the  power  to  make 
It  in  the  first  Instance;  and,  If  It  is  such 
that  It  could  not  be  made  originally,  except 
in  a  certain  prescribed  mode,  where  that 
mode  is  disregarded,  the  power  to  ratify 
does  not  exist  A  contract  which  Is  Invalid 
because  not  authorized  by  law  cannot  b9 
made  valid  and  binding  retroactively  by  any 
subsequent  action  of  the  corporate  body, 
and  a  liability  be  thereby  fastened  upon  ttie 
corporation."  In  State  v.  Pullman,  2S  Wash. 
688,  63  Pac.  265,  83  Am.  St  Rep.  836,  the 
conrt  quoted,  with  approval,  2  Hermau  on 
Estoppel,  p.  1365,  as  follows:  "The  true 
principle  in  such  cases  Is  well  settled  that 
one  cannot  do  indirectly  what  cannot  be 
done  directly,  and.  where  there  Is  no  power 
or  authority  vested  by  law  In  officers  or 
agents,  no  void  act  of  theirs  can  be  cured 
by  aid  of  the  doctrine  of  estoppel.  Where 
there  is  power,  and  It  Is  irregularly  exer- 
cised, or  there  are  defects  and  omissions  In 
exercising  the  authority  conferred  by  law. 
the  doctrine  of  equitable  estoppel  may  well 
be  applied  by  courts."  In  that  case  the 
court  further  said :  "It  Is  claimed,  however, 
by  the  appellant  that,  having  received  the 
benefits  of  the  contract  which  the  city  en- 
tered into,  it  ought  to  be  estopped  from 
denying  its  validity,  also,  that  it  had  rati- 
fied the  contract  by  receiving  the  benefits. 
It  la  well  established  that  the  power  to 
ratify  Is  coextensive  only  with  the  power 
to  contract,  and  that  an  act  which  was 
Illegal  for  want  of  authority  on  the  part 
of  the  contracting  powers  cannot  be  rati- 
fied. There  has  been  a  conflict  of  opinion 
on  some  branches  of  this  question,  but  an 
investigation  of  the  authorities  will  show, 
we  think,  that,  where  courts  have  estopped 
municipalities  from  interposing  the  plea  of 
ultra  vires  and  from  escaping  the  responsi- 


bility of  their  acts,  ft  has  been  where  there 
has  been  a  defect  in  the  execution  of  the 
contracts,  as  in  the  Issuance  of  bonds,  etc., 
and  not  where  there  has  been  an  absolute 
want  of  power  on  the  part  of  the  munici- 
pality to  contract"  See.  also,  Dillon,  Mun- 
Corp.  §  467.  City  of  Detroit  v.  Detroit  By. 
Co.  (C.  C.)  60  Fed.  161.  The  case  of  Spokane 
Street  By.  Co.  v.  Spokane  Falls,  6  Wash. 
621,  33  Pac.  1072,  is  not  in  point.  The  city 
council  had  the  power  to  grant  the  tran- 
chise  there  in  controversy  In  the  first  in* 
stance.  It  was  a  case  of  the  defective  or 
Irregular  exercise  of  an  existing  power,  and 
not  a  case  where  the  power  to  act  in  the 
first  Instance  was  entirely  lacking. 

There  is  no  error  in  the  record,  and  the 
Judgment  la  affirmed. 

MOUNT,  G.  J.,  and  rULLERTON,  BAD- 
LEY,  DUNBAR,  ROOT,  and  GBQW,  JJ.. 
concur. 


HORRELL  V.  CALIFORNIA.  OREGON  ft 
WASHINGTON  HOMEBUU..DBBS' 
ASS'N. 

(Supreme  Court  of  Waabiogton.  Nov.  22, 
1905.) 

1.  Appeai.— Decisions  Reviewable— Auoumt 
IN  CoNTHovEBST— Suit  in  Equitt. 

An  action  to  cancel  contracts  is  of  equita- 
ble cognizance,  and  within  the  appellate  juris- 
diction of  the  Supreme  Conrt,  regardleH  at  the 
form  of  the  judgment  or  the  amount  in  contro- 
versy, notwithstanding  the  Constitution  limit- 
ing the  jurisdiction  of  the  Supreme  Court  to 
civil  actions  at  law  for  the  recovery  of  money, 
where  the  amount  in  controversy  aEoecda  9200. 

2.  Same— Bond— SuFFiciENCT. 

Where  a  decree  annulled  contracts  and 
awarded  a  personal  judgment  for  $82.50,  an  ap* 
peal  bond,  ccmditioned  both  as  a  cost  and  super- 
sedeas bond.  In  the  sum  of  $750,  was  a  soffident 
bond  under  the  statute ;  for  the  only  part  of  the 
judgment  that  could  be  stayed  was  the  penonal 
judgment. 

3.  Same— Notice— SumciBHOT. 

A  notice  of  appeal  from  a  judgment,  which 
describes  the  judgment  as  "the  final  judgment 
rendered  and  entered  in  the  above-entitled 
cause,"  sufficiently  describes  the  Judgment, 
where  the  notice  conld  not  apply  to  more  than 
one  judgment  and  the  req^ondsnt  conld  not  be 
misled  thereby. 

4.  Tbial— Findings  — BxcEPTiONS  —  SuiTi- 

CIENCT. 

An  exception  to  findings  in  the  words,  "To 
the  making  of  the  fonwoing  findings  of  fact  the 
defoidant  excepts  ana  an  exception  Is  hereby 
allowed,"  is  insufficient 

6.  cobpobations  — foaeign  cobpobations — 
Noncompliance  with  Statutes  —  Con- 
TBAore— Validitt. 
A  contract  for  stock  in  a  foreign  bnilding 
association  is  not  void  because  the  association 
has  not  complied  with  BalHnger's  Aon.  Codes  & 
St.  S  4403,  requiring  f<neign  bnilduig  associa- 
tions before  commencing  bnsiness  in  the  state 
to  comply  with  the  requirements  therein  spec- 
ified, though  section  4417  makes  any  officer, 
etc.,  of  such  associations,   who  solicits  sub- 
scriptions for  stock  while  the  association  is  not 
authorised  to  do  bnsineH  In  the  state,  guilty 
of  a  misdemeanor. 

Appeal  fKHn  Superior  Court,  King  Coun- 
ty; Mltcbel  GllUam,  Judge. 
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Action  by  F.  O.  Horrell  against  tbe  Cali- 
fornia, Oregon  &  Washington  Homebuiiders' 
Association.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 

F.  H.  Burcli  and  Harold  Preston,  for  ap- 
pellant.  F.  G.  Kapp,  for  respondent 

RUDKIN,  J.  On  or  about  the  1st  day  of 
July,  1902,  the  plaintiff  was  the  owner  of 
three  contracts  In  the  Western  Home  Build- 
Ii^  Association,  a  corporation  organized  and 
existing  under  the  laws  of  this  state,  by 
the  terms  of  which  be  agreed  to  pay  said 
associatloa  tbe  sum  of  $2.60  per  month  on 
each  contract.  The  general  plan  on  which 
the  business  of  the  association  was  conduct- 
ed is  not  material  on  this  appeal.  On  the 
above  date  the  plaintiff  entered  Into  an 
agreement  with  the  defendant  herein,  where- 
by the  plaintiff  accepted  three  contracts  in 
the  defendant  asBodatlon  of  like  character 
In  lieu  of  the  three  contracts  in  the  former 
usodfttlon  and  was  given  credit  on  said 
new  contracts  for  the  sum  of  $02.50  paid  on 
the  old  contracts  in  the  former  association. 
The  plaintiff  paid  the  transfer  fee  and  the 
monthly  installments  on  the  new  contracts 
for  the  mcmths  of  July,  Augost,  September, 
and  October,  1002,  amounting  in  all  to  tbe 
sum  of  $36;  but  no  ftirthrar  Installments 
were  paid.  On  or  about  the  21st  day  of 
October,  1003,  the  defendant  notified  tbe 
plaintiff  that  tbe  three  last-mentioned  con- 
tracts still  stood  In  his  name,  and  that  he 
was  the  owner  thereof;  that  there  were  baclc 
dues  Ux  13  months  unpaid  thneon;  that  the 
original  contracts  conld  not  be  found;  and 
that  if  the  plaintiff  desired  to  pay  such  back 
dues,  copies  of  tbe  original  contracts  would 
be  forwarded  to  blm.  In  addition  to  tbe 
fbr^olng  facts,  tbe  amended  complaint  al- 
leged that  the  defendant  falsely  and  fraudu- 
lently represented  to  the  plaintiff  that  tbe 
said  Western  Home  Building  Association 
was  insolvent  and  would  not  be  able  to  ma- 
ture plaintlfTs  said  contracts;  that  the  de- 
fendant was  perfectly  solvent,  and  would 
be  able  to  mature  the  same;  that  the  de- 
fendant was  duly  authorized  to  do  business 
In  the  state  of  Washington,  and  that  the 
plaintiff  would  be  iMvtected  by  the  laws 
thereof;  that  the  falsity  of  said  representa- 
tions were  known  to  the  defendant  and  un- 
known to  the  plaintiff;  and  that  the  defend- 
ant never  Intended  to  perform  said  con^cta, 
but  induced  tbe  plaintiff  to  make  such  ex- 
change for  the  purpMe  of  defrauding  blm, 
and  depriving  blm  of  his  rights  and  prc^rty 
by  means  of  a  transfer  of  said  contracts  to 
a  foreign  corporation,  which  had  not  and 
could  not  comply  with  the  laws  of  this  state. 
Tbe  prayer  of  the  amended  complaint  was 
for  a  decree  canceling  and  annulling  said 
contracts,  and  for  the  recovery  of  the  $88.50 
paid  thereon.  The  court  below  found,  among 
other  thii^.  that  the  defendant  was  a  cor- 
pnatlon  organized  and  existing  uiid»  the 
laws  at  the  state  of  California,  with  power 


to  do  a  saving  and  loan  and  Investment  busi- 
ness on  the  building  society  plan,  and  that 
said  corporation  bad  not  complied  with  tbe 
laws  of  this  state  relating  to  foreign  build- 
ing and  loan  associations;  but  the  court 
found  against  tlie  plaintiff  on  the  questions 
of  fraud  as  above  set  forth.  As  conclusion 
of  law  the  court  found  that  tbe  three  con- 
tracts were  null  and  void  and  of  no  force  or 
effect.  On  these  findings  a  decree  was  enter- 
ed, declaring  the  contracts  null  and  void  and 
awarding  the  plaintiff  a  personal  judgment 
against  tbe  defendant  in  tbe  sum  of  $82..50, 
being  tbe  aggregate  of  tbe  several  amounts 
paid  thereon.  The  defendant  thereafter 
gave  notice  of  appeal  to  this  court,  and  filed 
a  bond,  conditioned  both  as  a  cost  and  supers 
sedeas  bond,  in  the  sum  of  $750. 

The  respondent  moves  to  dismiss  tbe  ap- 
peal on  three  grounds:  (1)  Because  tbe 
amount  In  controversy  is  leas  than  $200; 
(2)  because  no  sufficient  appeal  bond  was 
given  or  filed;  and  &)  because  the  notice 
of  appeal  is  defective  and  insufficient  Tbe 
constitutional  provision  limiting  tbe  appel- 
late Jurisdiction  of  this  court  to  civil  actions 
at  law  for  the  recovery  ot  money,  where 
tbe  original  amount  In  controveray  exceeds 
$200.  has  no  application  to  causes  of  equita- 
ble cognizance,  and  the  Jurlsdictloaal  ques- 
tion is  determined  from  the  nature  of  tbe 
action,  as  disclosed  by  the  pleading^  and 
not  from  the  form  or  amount  of  the  Judg- 
ment This  action  was  brought  to  cancel 
certain  contracts,  executed  without  authority 
and  procured  by  fraud.  Such  an  action  is 
of  equitable  cognizance  and  within  the  ap- 
pellate Jurisdiction  of  this  court,  regardless 
of  the  form  of  the  Judgment  or  the  amount 
in  controversy.  In  support  of  tbe  second 
ground  It  Is  contended  that  the  court  below 
fixed  the  amount  of  the  supersedeas  bond  in 
the  sum  of  $750,  and  that  a  bond  In  that 
sum,  conditioned  as  both  a  cost  and  super- 
sedeas bond,  is  Insufficient  While  the  de- 
cree anulled  certain  contracts,  in  addition 
to  the  award  of  a  personal  Judgment  yet 
that  portion  of  tbe  decree  annulling  the  con- 
tracts was  B^f-executlng,  and  could  not 
be  superseded.  The  only  part  of  the  Judg- 
ment that  could  be  suiwrseded  or  stayed  was 
tbe  personal  Judgment  In  the  sum  of  $82.50, 
and  tbe  cost  of  suit  The  law  fixes  tbe 
amount  of  tbe  supersedeas  bond  in  such 
cases,  and  an  order  of  court  fixing  a  bond  in 
a  different  amount  is  nugatory.  Inumuch 
as  tbe  bond  given  was  double  the  amount 
of  the  Judgment  and  costs,  and  $200  addition- 
al, It  was  sufficient  under  tbe  statute.  Tbe 
third  ground  of  the  motion  is  that  the  Judg- 
ment appealed  from  is  not  sufficiently  de- 
scribed In  the  notice  of  appeal.  Tbe  notice 
described  tbe  Judgment  as  "the  final  Judg- 
ment rendered  and  entered  In  the  above- 
entitled  cause."  It  la  customary  to  describe 
tbe  judgment  by  reference  to  tbe  date  of 
its  entry,  but  this  court  has  held  that  a 
mistake  In  the  date  does  not  vitiate  tbe 
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notice.  It  Is  not  claimed  that  the  descrip- 
tion in  the  notice  could  apply  to  more  than 
one  Judfnnent  or  that  the  respondent  was 
misled  thereby.  The  notice  of  appeal  was 
therefore  sufflclent.  The  motion  to  dismiss 
is  denied. 

The  respondent  further  mores  to  strike 
the  Btatement  of  facts  for  the  reason  that 
no  sutflcient  exceptions  were  taken  to  the 
findings  of  fact.  The  only  exception  taken 
was  In  these  words:  "To  the  making  of  the 
fM^golng  findings  of  fact  the  defendant  ex- 
cepts and  an  exception  is  hereby  allowed/' 
That  such  an  exception  Is  Insnfinclent  to  au- 
thorize a  reTiew  of  the  testimony  has  often 
been  decided  by  this  court.  Peters  v.  Lew- 
Is,  33  Wash.  617,  74  Psc.  815,  and  cases  cited. 
The  motion  to  strike  is  therefore  granted. 

The  only  remaining  question  is,  do  the 
findings  of  fact  sustain  tlie  judgment?  As 
heretofore  stated,  the  conclusion  that  the 
contracts  were  null  and  void  is  based  solely 
npon  the  fact  that  the  appellant  is  a  foreign 
corporation  authorized  to  do  a  saving  and 
loan  and  investment  baslness  on  the  build- 
ing society  plan,  and  has  not  complied  with 
the  laws  of  this  state  relating  to  foreign 
building  and  loan  associations.  The  legal 
status  of  contracts  entered  into  by  foreign 
corporations  without  first  complying  with 
the  laws  of  the  state  in  which  the  contract 
Is  made  has  been  the  subject  of  much  con- 
troversy. In  Dearborn  Foundry  Co.  v.  Au- 
gustine. 5  Wash.  fi7,  31  Pac.  327.  this  court 
held,  that  the  failure  of  a  foreign  corpora- 
tion to  comply  with  the  requirements  of  the 
laws  of  this  state  regulating  foreign  cor- 
porations, does  not  invalidate  contracts  en- 
tered into  without  such  compliance.  This 
case  was  followed  In  Fire  Engine  Co.  v. 
Town  of  Mt.  Vernon,  9  Wash.  142,  37  Pac. 
287.  38  Pac.  80,  the  court  soying:  "It  is 
a  general  proposition,  sustained  by  the 
weight  of  authority,  that  where  a  statute 
imposes  a  penalty  for  failure  to  comply  with 
statutory  requirements,  the  penalty  so  pro- 
vided is  exclusive  of  any  other;  nt  least, 
no  other  penalty  will  be  Implied.  See  Mora- 
wetz  on  Private  Ccwporatlons,  S  005.  and 
cases  cited.  Our  statute  does  not  provide 
that  the  contracts  made  by  foreign  corpora- 
tions which  do  not  comply  with  the  provl- 
sloQS  of  the  statute  shall  be  void,  but  fixes 
a  special  penalty  for  such  a  violation,  and 
In  the  absence  of  a  special  declaration  that 
such  contracts  shall  be  void,  especlnlly  where 
a  penalty  is  attached  for  the  violation,  the 
party  contracting  with  such  corporation  will 
be  estopped  from  pleading  the  want  of  com- 
pliance with  the  statute  by  the  foreign  cor- 
poration. This  rule  was  announced  by  this 
court,  after  a  pretty  thorough  Investigation 
of  the  subject  in  Dearborn  Foundry  Co.  v. 
Augustine.  5  Wash.  67,  31  Pac.  327,  and  as 
we  are  satisfied  with  the  rule  announced  in 
that  case,  we  wHl  follow  it  in  this."  These 
decisions  have  been  followed  In  other  cases, 
and  must  now  be  considered  the  settled  law 
of  this  state,  so  far  as  the  statutes  then  un- 


der consideration  are  concerned.  Is  there 
any  substantial  difference  between  the  act 
regulating  foreign  corporations  in  general 
and  the  act  regulating  foreign  building  and 
loan  associations?  Section  4291,  Ballinger's 
Ann.  Codes  &  St.,  provides  that  foreign  cor- 
porations incorporated  for  any  purpose  for 
which  domestic  corporations  may  be  formed 
under  the  laws  of  this  state,  may  sue  and 
be  sued,  acquire  and  hold  property,  trans- 
act business,  etc.,  by  a  compliance  with  the 
succeeding  sections  of  the  statute.  Section 
4298  provides  that  "any  agent  of  any  foreign 
corporation,  conducting  or  carrying  on  busi- 
ness within  the  limits  of  this  state,  for  and 
in  the  name  of  such  corporation,  contrary 
to  any  of  the  provisions  of  this  chapter,  shall 
he  deemed  guilty  of  a  misdemeanor,"  etc. 
Section  4403,  Ballinger's  Ann.  Codes  &  St., 
provides  that  every  building  and  loan  as- 
sociation organized  under  the  laws  of  any 
other  state,  territory,  or  nation  shall,  before 
commencing  to  do  business  in  this  state, 
comply  with  certain  requirements  therein 
specified.  Section  4417  provides  that  "any  offi- 
cer, director,  or  agent,  of  any  fwelgn  build- 
ing and  loan  association,  at  any  other  person 
whomsoever  who  shall,  in  this  state,  solicit 
subscriptions  to  the  stock  of  such  association, 
or  who  shall  sell  or  Issue,  or  knowingly  cause 
to  be  sold  or  Issued,  to  a  resident  of  this  state 
any  stock  of  such  association,  while  such 
association  shall  not  have  had  the  certificate 
of  the  state  auditor  authorizing  It  to  do  busi- 
ness in  this  state,  as  herein  prescribed,  or 
has  not  deposited,  as  required  by  this  chap- 
ter, securities  of  the  value  and  at  the  times 
herein  prescribed,  or  betore  said  association 
has  complied  with  all  the  provisions  of  this 
chapter,  or  when  said  association  shall  have 
been  notified  and  required  to  discontinue 
business  in  this  state,  as  hereinbefore  pro- 
vided, shall  be  guilty  of  a  misdemeanor," 
etc.  It  will  thus  be  seen  that  each  statute 
Imposes  a  penalty  for  transacting  business 
within  the  state,  without  first  complylt^ 
with  the  provisions  thereof,  and  neither  stat- 
ute declares  that  contracts  entered  Into  with- 
out such  compllfince  shall  be  void.  It  would 
serve  no  useful  purpose  to  review  the  deci- 
sions in  other  Jurisdictions  as  they  are  based 
on  a  difference  in  the  language  of  the  stat- 
utes under  consideration,  or  on  a  difference 
of  (pinion  as  to  the  policy  which  is  supposed 
to  underlie  such  statutes,  and  not  upon  any 
distinction  between  building  and  loan  as- 
sociations and  other  corporations.  We  are 
therefore  of  opinion  that  the  contracts  In. 
suit  were  not  void  by  reason  of  any  of  the 
facts  set  forth  In  the  findings  of  the  court, 
and  that  the  findings  do  not  support  the 
judgment. 

The  judgment  must  therefore  be  reversed, 
with  directions  to  dismiss  the  action;  and 
It  is  so  ordered. 

MOUNT.  C.  J.,  and  DUNBAR,  CROW, 
FULLBBTON,  HADLBY,  and  ROOT,  JJ., 
concur. 
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FIRST    NAT.    BANK    OF    SEATTLE  r. 
COLES  et  al. 

(Supremo  Court  of  Wasbinston.   Not.  22, 
1005.) 

1.  AsvEAL  —  Bond  —  Objection  —  Piace  fob 
Making. 

An  objection  to  an  appeal  bond,  becanse  it 
appeared  on  tbe  face  thereof  that  the  natneB 
of  two  sureties  bad  been  erased,  should  have 
been  made  in  the  trial  court 

2.  Same — Estoppel  of  Subett. 

Where  one  of  the  sureties  on  an  appeal 
bond  filed  in  the  Supreme  Court  a  c^tificate 
to  the  eSeet  that  the  erasures  of  the  names  of 
other  sureties  were  made  with  its  knowledge 
and  before  it  became  surety,  and  that  it  was 
the  sole  and  only  surety,  a  motion  to  dismiss 
the  appeal  because  of  such  erasures  will  be 
denied,  as  the  surety  in  question  would  be  es- 
topped from  raising  the  point. 

3.  Fraudulent  Cokvetances — Sax  of  Stock 
IN  Bulk — Liabiutt  of  Pubchassb — State- 
ment OF  Debtb. 

Where  plaintiff  took  notes  as  security  for 
a  loan,  to  be  used  by  the  maker  in  his  business, 
and  subsequently  the  maker  sold  the  business, 
the  purchasers  not  taking  the  sworn  statement 
from  the  vendor  of  his  creditors  and  his  indebt- 
edness, and  not  seeing  that  the  purchase  price 
was  applied  to  his  debts,  but,  with  knowledge  of 
the  sale,  the  payee  allowed  the  note  to  run  for 
a  year  without  making  any  demand  on  the  pur- 
chasers, the  maker  in  the  meantime  having  be- 
come proof  against  execution,  the  payees  were 
estopped  to  proceed  against  the  purchasers. 

Appeal  from  Superior  Court,  King  County ; 
R,  B.  AlbertWKi,  Judge. 

Action  by  the  First  Nfttlonal  Bank  of 
Seattle  against  Samuel  Coles  and  others. 
From  ft  judgment  In  favor  of  plalntltC.  J. 
B.  Morford  and  another  appeal.  Reversed. 

Troy  &  Palkner  and  Hastings  &  Stedman, 
for  aiqpellantB.  J.  W.  Raybum  and  Wm.  H. 
Krinker,  for  respondent 

DUNBAR,  J.  From  Novemlter  80.  1902, 
to  January  5,  1903,  the  defendant  Samuel 
Coles  was  engaged  in  carrying  on  the  busi- 
ness of  buying  and  selling  oysters,  crabs, 
and  fish,  under  the  name  and  style  of  the 
"Waldrip  Oyster  Company,"  and  had  in  his 
posseaidon  certain  property,  viz.,  one  horse, 
one  wagw,  two  sets  of  harness,  one  desk, 
chairs,  and  other  office  furniture,  which  was 
used  in  carrying  on  the  business.  Prior  to 
October  1,  1903,  the  plaintiff  sued  the  de- 
fendant upon  a  promissory  note,  and  on 
that  day  obtained  judgment  On  February 
28,  1901*  it  sued  out  an  execution  upon 
tliis  judgment,  which  was  returned  unsatis- 
fied. On  January  6,  1003,  the  garnishees, 
Morford  and  Waldrlp,  appellants  in  this 
action,  purchased  from  Coles  the  entire  busi- 
ness of  the  Waldrip  Oyster  Company,  includ- 
ing the  good  will  of  the  business,  together 
with  all  stock  on  hand,  without  taking  from 
Coles  or  demanding  or  receiving  from  him 
a  written  statem^it,  sworn  to,  giving  the 
names  and  addresses  of  the  creditors  of 
Samuel  Coles,  or  the  amount  of  the  Indebt- 
edness, and  did  not  see  to  it  tliat  the  pur- 
chase price,  iiald  1^  them  to  the  said  Samuel 
Coles,  was  devoted  to  his  creditors.  After 


a  fruitless  attempt  to  recover  on  the  judg- 
ment obtained  against  Coles,  the  plaintiff 
sought  to  subject  defendant  Coles'  property 
in  the  hands  of  the  garnishees  to  the  pay- 
ment of  bis  debts  by  proceeding  against  him 
by  process  of  garnishment,  and  judgment 
was  obtained  against  the  garnishees  in  the 
sum  of  1784.  From  this  Judgment  this  ap- 
peal is  taken. 

The  respondent  mores  to  dismiss  this  Bp- 
peal  for  the  reason  that  the  bond  Is  defect- 
ive. In  that  it  appears  upon  the  face  of 
the  bond  that  the  names  of  M.  C.  Simmons 
and  John  A.  Campbell  had  been  erased  from 
the  same  by  drawing  two  lines  across  each 
name,  and  it  is  contended  that  the  presimip- 
tlon  would  be  that  the  names  were  erased 
after  the  signature  of  the  other  surety,  which 
was  the  Title  Guaranty  &  Trust  Company  of 
Scranton,  Pennsylvania.  This  is  a  question 
which  ought  to  bare  been  raised  in  the  court 
below,  as  it  has  reference  to  the  sufficiency 
of  the  sureties ;  but  in  addition  to  this,  the 
surety  the  Title  Guaranty  &  Trust  Company 
would  be  estopped  from  raising  tbls  point 
in  any  event,  for  it  has  filed  in  this  court 
a  certificate  to  the  effect  that  the  erasures 
of  the  names  of  Simmons  and  Campbell  were 
made  with  its  knowledge  and  before  it  be- 
came surety  on  the  bond,  and  that  it  ex- 
ecuted the  bond  with  the  understanding  and 
belief  and  knowledge  that  it  was  the  sole 
and  only  surety  thereupon.  It  Is  also  alleged 
that  no  exceptions  were  taken,  saved,  or 
filed  to  the  findings  of  fact  or  conclusions 
of  law  made  by  the  superior  court  or  to 
the  judgment  therein,  and  that  no  statement 
of  tects  or  bill  of  exceptions  has  been  made, 
certified,  or  filed  therein;  and  a  lengthy  ar- 
gument is  made  in  appellants'  brief  on  this 
prc^waltion.  But  this  court  had  uniformly 
decided  that,  where  the  sole  question  to  t>e 
determined  in  the  case  was  whether  or  not 
the  conclusions  of  law  properly  followed  the 
facts  as  found  by  the  court,  no  exceptions 
were  necessarr:  and  this  is  the  only  con- 
tention that  Is  made  by  the  appellants  here, 
tliat  the  findings  of  fact  do  not  justify  the 
ooncluslons  of  law. 

The  court  found,  among  other  things,  that, 
in  the  summer  of  1902  said  Samuel  Coles, 
for  the  purpose  of  building  a  gasoline  launch, 
applied  to  the  respondent  for  a  loan  of 
¥1,000,  telling  the  respondent  the  purpose  for 
which  the  money  was  to  be  used,  and  ob* 
tained  a  loan  of  said  $1,000,  giving  a  series 
of  notes,  in  the  aggr^ate  amouutlug  to 
$1,000,  to  the  respondent,  signing  said  notes,- 
"The  WaUrip  Oyster  Ccnnpany,  Samuel 
Coles";  that  said  notes  ran  for  90  dars, 
and  were  renewed  in  the  month  of  November, 
1902,  for  90  days  additional,  and  in  Feb- 
ruary, 1903,  they  w«e  renewed  again,  at 
which  time  said  Coles  stated  to  resi>ondent 
that  he  had  sold  his  oystw  busineas  and 
therefore  could  not  renew  the  notes  In  the 
name  of  the  Waldrlp  Oyster  Company,  and 
requested  the  respondent  to  take  his  indlvidr 
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oal  notea  in  Hen  of  the  Waldrlp  Oyster  Com- 
pany's notes,  and  ttae  respondeut  stamped 
said  Waldrip  Oyster  Compaoy  notes  as  paid, 
and  took  notes  In  Hen  thereof  signed  by  Sam- 
uel Coles,  without  any  reference  in  said  notea 
to  the  Waldrlp  Oyster  Company;  that  said 
gasoline  launch  was  retained  by  the  said 
Samuel  Coles  and  not  delivered  to  said  Mor- 
ford  dlr  Waldrlp.  or  eith^  of  them.  It  Is 
contended  by  the  appellants,  and  justly  so, 
we  think,  that  this  action  on  the  part  of 
the  res|>ondent  bank  operated  aa  an  e8tOK>el 
on  Its  part  It  allowed  the  notes  to  run 
for  a  year  after  the  sale  with  full  knowledge 
of  the  sale,  making  no  demand  ujfon  the  gar- 
nlshee  defendants,  thereby  lulling  them  Into  a 
feeling  of  security  in  relation  to  their  trans- 
action with  Colea;  and  it  should  not  be  al- 
lowed to  wait  that  length  of  time  and  then 
attempt  to  bold  these  appellants  liable  after 
Coles  had  become  execution  proof,  as  shown 
by  the  return  on  the  execution  which  It 
had  leaned.  Our  view  on  this  proposition 
renders  unneceaaary  the  discussion  of  wheth- 
er the  property  that  Colea  sold  to  the  ap- 
pellants was  each  property  as  was  contem- 
plated  by  the  act  of  March  16,  1901.  In  re- 
lation to  sales  In  bulk. 

The  Judgment  will  be  reversed,  and  the 
action  dismissed  as  to  the  apiKllanta. 

UOUNT.  C.  J.,  and  HADLBT.  FULLER- 
TON,  fiUDKIN,  CROW,  ud  BOOT,  JJ., 
concur. 


m  Waah.  53S) 

HAMMOCS  T.  CITY  OF  TACOUA. 

(Bqnme  Oonrt  of  WashlDgton.  Nor.  22, 

1005.) 

1.  Mditioipai.  Cokpobatioms  —  DEraOTITB 
BiDEWALxa— Injuaiu  to  Fbds8tbi^--Mo- 
noB. 

A  notice  to  a  dty  of  personal  hijuries 
cansad  by  a  defective  sidewalk,  which  states 
that  the  injury  occurred  "on  J  street  between 
Forty-First  and  Forty-Second  streets,"  where- 
as In  fact  the  injury  occurred  on  J  street  be- 
tween Forty-First  and  Forty-Third  atreet^, 
Forty-Secood  street  not  having  been  extended 
throu^  as  far  as  J  street.  Is  sufficient  to  aatis- 
fy  a  charter  requirement  tbaC  such  notice  shall 
state  the  place  of  the  injuries. 

tBA.  Note. — For  cases  In  pclnt,  see  voL  8& 
Cent.  Dig.  Municipal  Oorpozations^  |  1702.] 

2.  ApPKAI,— QTTE8TI0K8  RlVIXWABUI— QUBB- 

none  Nor  Raissd  Below. 

Questions  not  raised  by  a  demurrer  Inter- 
posed to  the  complaint,  and  which  plaintiff  was 
not  called  upon  to  answer  In  tbe  lower  court, 
cannot  be  considered  on  appeal  from  a  Ju^- 
noit  <tf  dismissal  rendered  npon  aa  order  aos* 
taf  ning  a  demorret  to  the  complaint 

Appeal  from  Superior  Court,  Fierce  Conn* 
t$i  Thad  Hasten,  Judge, 

Action  by  Amanda  Hammock  against  ttis 
of  Tacoma.  From  s  Judgment  of  dl»^ 
missal.  plalntifT  appeals.  Reversed. 

GoTuor  Teata,  for  appellant.  O.  G.  Bills, 
J.  J.  Anderson,  and  B.  fiL  Kvani^  to€  n- 
apondeut* 


DUNBAR,  J.  This  Is  an  appeal  from  a 
jtulgment  of  dismissal,  rendered  npon  the 
order  of  the  court  sustaining  a  demurrer 
to  apiwllanfa  amended  complaint  There 
saems  to  be  no  merit  in  the  motion  to  dis- 
miss. Tbe  allegations  of  the  complaint 
were  to  the  effect  that  the  plaintiff,  an  elder- 
ly woman,  while  walking  along  a  aldewalk 
upon  tbe  east  aide  of  J  street  in  the  dtr 
of  Tacoma,  about  halfway  between  South 
Forty-Third  and  South  Forty-First  streets, 
on  the  12th  day  of  June,  1904,  was  severely 
injured  through  a  fail  caused  by  a  broken 
and  rotten  plank  in  tbe  walk.  The  sltua* 
tlon  Is  sbown  by  the  accompanjlttg  diagram : 


J 
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The  language  of  tbe  claim  notice  is  as 
follows:  "For  personal  injuries,  occurring' 
to  her  [plaintiff]  on  South  J  street  between 
South  Forty-First  and  South  Forty-Second 
streets,  in  the  city  of  Tacoma,  through  a 
defective  sidewalk  at  tbe  point,  on  June 
12,  1904,  ^,000."  The  affidaTit  accompany- 
ing the  notice  alleges:  "That,  on  tbe  12th 
day  of  Jtme.  1904,  at  about  the  hour  of  2 
o'clock  of  said  day,  while  walking  with  her 
daughter,  Mrs.  Uary  Bradshaw,  along  and 
upon  tbe  sidewalk  upon  the  east  side  of  J 
street  In  the  dty  of  Tacoma,  at  a  point 
about  half  way  between  South  Forty-Second 
and  Boutb  Ftfftar-Fiist  strMt%  sbe  waa 


Digitized  by  Google 


894 


82  PAGIFIO  REPORTER. 


(Wash. 


permanently  Injared,"  etc.  It  ain>ears  that 
South  Forty-Second  street  bad  not  been  ex- 
tended from  N  Street  to  J  street,  a  distance 
of  four  blocks,  and  that  the  next  ntreet  from 
Forty-First  street,  traveling  south  on  J 
street,  1b  Forty-Third  street;  8o  that  the 
point  where  the  injury  actually  occurred 
was  about  halfway  between  Forty-First 
street  and  Forty-Third  street,  Instead  of 
half  way  between  Forty-First  and  Forty- 
Second  streets,  as  stated  In  the  notice.  But 
we  think  this  discrepant^  was  not  sufficient 
to  debar  the  plaintiff  from  her  right  of  ac- 
tion. It  Is  evident  that  the  city  authorltl^ 
in  looking  for  this  place,  could  not  bare 
been  misled,  for  they  were  notified  that  the 
accident  occurred  on  the  east  side  of  3 
street.  They  were  also  notified  that  It  was 
at  some  point  south  of  Forty-First  street 
When  they  repaired  to  J  street,  looking  for 
the  place  of  accident  and  traveling  towards 
Forty-Third  street,  they  would  notice  that 
there  was  no  Forty-Second  street  Intersect- 
ing the  east  side  of  J  street,  and  would 
naturally  conclude  that  the  street  that  was 
meant  was  the  next  street  south  of  Forty- 
First  street,  a  natural  conclusion  to  be  ar- 
rived at  by  the  claimant,  who  knew  that  her 
starting  point  was  Forty-First  street,  and 
that  she  was  hurt  between  that  and  the  In- 
tersection of  the  next  street. 

A  great  many  cases  are  cited  by  both  re- 
spondent and  appellant  on  the  proposition 
of  the  definiteneas  required  by  the  notice 
In  such  cases  as  this,  but  we  think  there 
are  no  cases  that  sustain  thcf  court  In  hold- 
ing that  this  notice  was  Insufilclent  The 
charter  provision  requires  that  such  writ- 
ing shall  state  the  time,  place,  cause,  nature, 
and  extent  of  the  alleged  Injuries,  so  far 
as  practicable.  There  Is  nothing  any  more 
sacred  about  a  notice  of  the  place  where 
an  Injury  occurred  than  there  is  in  any 
pleading  in  a  case.  The  object  is  to  give  in- 
formation, and,  when  that  Information  Is 
given  in  a  practicable  manner,  the  require- 
ments of  the  law  are  met  Mr.  Thompson, 
In  his  Commentaries  on  the  Law  of  Negli- 
gence (volume  5,  |  6330),  voices  the  almost 
uniform  sentiment  of  the  courts  on  this 
subject  In  the  following  statement:  "It  Is 
manifestly  snfllclent  if  In  such  a  notice  the 
place  wh«:«  the  accident  took  place  Is  de- 
scribed so  as  to  Identify  It  with  reasonable 
certainty,  and  so  that  the  proper  investi- 
gating officer  can  find  it  from  the  description, 
aided  by  a  reasonable  Inquiry,  and  that  It 
ift  not  calculated  to  mislead.  Clearly,  such 
a  notice  sufficiently  designates  the  place 
«f  the  accident  when  its  descriptive  words 
are  such  tliat  with  the  notice  in  hand,  there 
can  be  no  trouble  in  finding  the  place.  On 
the  other  band,  it  seems  to  be  a  Just  con- 
clusion that,  as  It  Is  the  purpose  of  such 
statutes  to  furnish  the  proper  municipal 
officers  with  the  same  facilities  for  ascer- 
taining the  condition  of  the  place  causing 
the  Injury  that  the  injured  party  has  or 


could  reasonably  have,  the  notice  given  by 
him  ought  to  be  sufHcient  to  that  end.  More- 
over, where  there  has  been  a  Imna  flde  effort 
to  comply  with  the  statute  and  there  has 
been  no  intention  to  mislead.  It  is  a  sound 
and  Just  rule  which  opens  the  door  of  the 
c-ourt  to  an  inquiry  whether  the  notice  did 
in  fact  mislead.  If  It  did  not  in  fact  mis- 
lead, but  if  its  deficiencies  or  mistakes  were 
helped  out  by  other  information  given  to 
the  proper  officers,  or  by  other  knowledge 
on  their  part,  no  matter  how  acquired,  then 
it  would  turn  the  statute  into  a  mere  trap 
for  the  Ignorant  and  unskillful,  to  deprive 
them  of  a  right  of  action  because  of  fall- 
ing to  do  something  which  caused  the  mu- 
nicipality no  injury  and  put  It  to  no  dis- 
advantage." Many  cases  are  cited  by  the 
author  to  sustain  the  text  where  greater 
discrepancies  In  the  location  of  the  place 
existed  than  in  the  notice  in  the  case  at 
bar.  But  this  court  has  uniformly  held 
that  the  provisions  of  such  statutes  should 
be  liberally  construed.  In  Plpw  v.  City  of 
Spokane.  22  Wash.  147.  60  Pac.  138,  It  was 
held  that,  in  an  action  against  the  city  for 
damages  received  by  reason  of  the  defective 
condition  of  a  certain  highway.  It  was  an 
Immaterial  variance  for  the  complaint  to 
describe  the  place  of  injury  as  a  "sidewalk," 
while  the  claim  presented  against  the  city 
prior  to  suit  described  it  aa  a  "cross-walk." 
In  Bom  V.  Spokane.  27  Wash.  719,  08  Pac. 

the  rule  was  announced  as  follows: 
"The  object  of  the  law  doubtless  Is  to  pro- 
tect the  municipality  from  fraudulent  claims 
by  enabling  its  officers  not  only  to  examine 
the  locus  in  quo,  to  see  If  the  city  had  l)eea 
negligent,  but  to  obtain  witnesses  and  pro- 
cure testimony,  by  drawings  and  photo- 
graphs, to  be  used  If  deemed  necessary  in 
resisting  the  claim,  and  generally  to  investi- 
gate the  demand  while  it  is  fresh  and  while 
evidence  is  obtainable,  and  for  the  purpose 
of  compromising  or  paying  said  claim  If 
It  Is  deemed  a  Just  and  legal  one;  and  such 
provisions  are  universally  sustained  If  they 
are  reasonable  in  time  and  demand.  But 
while  the  law  must  be  a  reasonable  one.  a 
reasonable  compliance  with  Its  terms  is  all 
that  can  be  demanded.  •  •  The  same 
spirit  of  liberality  was  manifested  In  the 
opinion  In  Bell  T.  Spokane,  30  Wash.  508, 
71  Pac.  31,  where  It  was  said :  "The  charter 
provision  is  essentially  one  of  notice,  and 
was  probably  intended  to  enable  cities  to 
report  defective  sidewalks  and  thereby  pre- 
vent further  liability,  to  give  tbem  an  op- 
portunity to  settle  the  claim  without  the 
expense  of  a  lawsuit,  and  also  an  oppor- 
tunity to  obtain  and  preserve  testimony  In 
relation  to  the  condition  of  the  street  and 
the  circumstances  surrounding  the  accident, 
and  was  not  Intended  as  a  stumbllng-blocfc 
or  a  pitfall  to  prevent  recovery  by  meritori- 
ous claimants."  It  seems  to  us  that  the  no- 
tice In  tills  case  was  sufficient  to  give  the 
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.city  tfie  notice  contemplated  tbe  ordi- 
nance. 

In  the  re8poDdeDt'8  answering  brief  It  Is 
contended  that  the  complaint  was  insuffi- 
cient, for  tlie  reason  that  It  states  upon 
Its  face  that  the  accident  happened  on  the 
12th  day  of  June,  and  that  the  claim  was 
filed  on  tbe  13th  day  of  the  following  July ; 
thereby  i^owlng  that  the  charter  provision 
with  r^erence  to  filing  the  claim  within 
30  days  after  the  alleged  accident  has  not 
been  complied  with.  The  appellant  In  her 
reply  brief  states  that  she  has  been  taken 
by  surprise  by  this  claim  on  the  part  of  the 
re^ndent,  and  that  the  figures  "13th"  are 
a  clerical  error;  that  the  claim  was  actually 
filed  on  the  12th  day  of  July;  that  this  was 
known  to  the  respondent  city;  that.  In  ad- 
dition thereto,  this  question  was  not  raised 
In  the  court  below ;  and  that  the  respondent 
ougAt  not  to  be  heard  to  urge  it  here  for 
tbe  first  time.  Investigation  of  the  record 
satisfies  us  that  the  appellant  was  not  called 
upon  to  defend  the  sufficiency  of  the  com- 
plaint outside  of  the  propositions  of  the 
Insufficiency  of  ihe  notice  and  the  variance 
of  the  complaint  and  notice  as  to  place,  and 
that  the  demurrer  Interposed  in  the  court 
below  did  not  reach  to  tbe  questions  now 
sought  to  be  reached.  In  addition  to  this, 
the  complaint  alleges  that  the  notice  was 
filed  within  30  days  after  the  accident  oc- 
curred. So  that,  at  the  most,  there  was 
only  a  seeming  contradiction  in  the  allega- 
tions of  tbe  complaint 

The  judgment  in  this  case  will  hnve  to  be 
reversed.  The  appellant  will  be  allowed  to 
amend  her  complaint  in  relation  to  the  date 
of  the  service  of  the  notice,  and  with  such 
amendment  the  cause  will  proceed  to  trial. 

MOUNT.  C.  J.,  and  CROW,  ROOT.  HAD- 
LEY,  FULLERTON,  and  RUDKIN,  JJ.> 
concur. 


STATE  et  ai.  v.  NICOLL  et  al. 

(Supreme  Court  of  Washington.  Nov.  22, 
1905.) 

1.  iNJuscnoN  —  Tempobabt  Resteainikq 
Obder — Jurisdiction. 

Under  Ballinner's  Ann.  Codes  &  St.  {  4809. 

Eroviding  that  civil  actions  shall  be  commenced 
J  filing  a  complaint  with  the  clerk  of  the  court, 
etc.,  a  court,  on  tbe  filing  of  a  complaict  pray- 
ing for  an  injunction  restralnlnK  defendant  has 
jurisdiction  to  grant  a  restraining  order. 

2.  Same — Cohfuak<»  with  Ohihb. 

Where  tbe  court  granted  an  order  restrain- 
ing a  city  and  its  mayor  and  council  from  hold- 
ing an  election  after  Uie  election  had  been  called 
and  the  election  officers  appointed,  it  was  the 
duty  of  the  mayor  and  council  to  comply  with 
the  order  and  stop  the  election. 

3.  Same — ^Temposabt  Oedkb — DiscarriON  of 

COUET. 

The  propriety  of  enjoining,  without  notice, 
a  city  and  its  mayor  and  council  from  holding 
an  election,  where  there  is  an  opportunity  to 
give  notice  of  the  application  for  the  restrain- 
ing order,  is  a  matter  within  the  discretion  of 
the  court,  and  does  not  go  to  its  jurisdiction. 


4.  Same — Violatioit  —  Contempt — Pboceed- 
mos. 

Where,  in  proceedings  for  contempt  for 
violating  an  order  restraining  a  city,  its  mayor, 
and  council  from  holding  an  election,  an  affi- 
davit charging  a  violation  of  the  order  was  filed, 
and  the  city  attorney  admitted  in  open  court 
that  the  order  had  been  violated  imder  his  ad- 
vice, there  was  no  error  in  joiuiug  the  city  at- 
torney as  a  party  and  adjudging  him  guilty., 
without  first  filinp  an  affidavit  eharffinp  him 
with  a  violation  of  the  order,  though  the  stat- 
ute provides  that  a  cont^pt  can  only  be  pros- 
ecuted by  affidavit  setting  forth  the  facta  con- 
stituting the  contempt. 

5.  COKTEMPT— NaTUBE   OF  PbOCEEDINGS. 

A  contempt  proceeding  is  summary,  and  the 
ntent  of  the  hearing  as  to  questions  of  law 
rests  in  tbe  discretion  of  tbe  court,  though  one 
charged  with  contempt  has  the  right  to  be  heard 
in  his  defense. 
Crow  and  Fnllerton,  JJ.,  dissenting  In  part 

Appeal  from  Superior  Court,  Slug  County ; 
John  B.  Takey,  Judge. 

Proceedings  by  the  state  and  another  for 
the  punishment  of  Q.  B.  Nicoll  and  others 
for  contempt  of  court  From  a  judgment 
adjudging  defendants  guilty,  they  appeal. 
Affirmed. 

Beri>ert  N.  De  Wolfe,  for  appellants.  Mc- 
Caffcrty  &  Bell,  fw  respondents. 

RUDKIN,  J.  On  the  2l8t  day  of  April, 
1905,  the  Estate  of  Amos  Brown,  Incorpora- 
ed,  filed  Its  complaint  In  tbe  court  below, 
praying  for  an  Injuuctiou  enjoiulng  and  re- 
straining the  defendants,  the  city  of  West 
Seattle,  its  mayor,  and  city  council,  from 
holding  a  special  election  on  the  22d  day  of 
April,  1905,  for  the  puri>ose  of  determining 
whether  certain  territory  should  be  annexed 
to  said  city.  On  the  same  day  the  court 
made  an  order,  without  notice,  reciting  that 
an  emergency  existed  therefor,  enjoining 
and  restraining  tbe  said  city,  its  mayor, 
and  city  council  from  holding  said  election, 
or  from  taking  any  action  or  proceeding 
whatever  looking  to  the  annexation  of  the 
territory  sought  to  be  annexed,  until  tbe 
further  order  of  the  court,  and  citing  the 
defendants  to  appear  and  show  cause,  on  tbe 
28th  day  of  April,  IIK^  at  the  hour  of  9 :30 
a.  m.,  why  a  temporary  injunction  should  not 
be  granted  as  prayed.  An  injunction  bond 
in  the  sum  of  $1,000  was  filed  with  and  ap- 
proved by  the  clerk  of  the  court,  and  certi- 
fied copies  of  the  restraining  order  were 
thereupon  served  upon  the  defendant  city, 
its  mayor,  and  comicilmen,  all  of  whom 
were  made  parties  to  the  action.  On  tbe 
24th  day  of  April,  1905,  the  secretary  and 
general  manager  of  the  plaintiff  corporation 
filed  an  affidavit  in  tbe  cause,  in  which  the 
restraining  order  Issued,  reciting  the  grant- 
ing of  the  order,  tbe  filing  of  the  bond,  and 
the  service  of  tbe  order  on  the  defendants, 
and  averring  that,  notwithstanding  the  order 
and  the  service  thereof,  the  defendants  held 
said  election  on  the  22d  day  of  April.  1905, 
after  consultation  with  the  city  attorney  for 
said  city,  and  with  full  knowledge  that  such 
action  was  lu  direct  violation  of  said  order. 
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Upon  the  flilns  of  this  affldaTlt  the  conrt 
ordered  the  isBoaiiee  of  a  bench  warrant  Cor 
the  defendants,  commanding  the  sheriff  to 
apprehoid  them,  and  bare  them  present  be- 
fore the  court  mi  the  25tb  day  of  Aivll.  1905. 
A  bench  warrant  Issued  as  directed,  and  the 
defendants  named  therein  were  arrested  and 
brought  before  the  conrt  to  sliow  cause  why 
tb^  should  not  be  punished  aa  for  a  con- 
tempt The  defendants  appeared  and  moved 
the  court  to  disaolre  the  restraining  order 
and  to  quash  the  warrant  of  arrest  on  varl- 
oos  grounds,  but  the  motions  were  dmled. 
At  no  time  during  the  proceedings  was  the 
violation  of  the  restraining  order  drated  or 
challmged.  On  the  contrary,  the  dty  at- 
torney, who  appeared  for  the  defendants, 
admitted  In  open  court  the  violation  of  the 
order,  and  that  sucb  Tlolattw  was  ondw 
bis  advice.  The  court  thereupon,  on  motion 
of  the  plaintiff  lu  the  action  In  which  the 
Injunction  was  granted,  Joined  the  city  at- 
torney as  a  party  to  the  contempt  proceeding, 
adjudged  each  and  all  of  them  guilty  of  con- 
tempt, and  fined  the  mayor  and  conncllmen 
yi  each,  and  the  city  attorney  $100.  From 
thlfl  Judgment  the  defendants  hare  appealed. 

Tbe  principal  ccmtentlon  of  the  appellants 
is  that  the  court  below  was  without  Juris- 
diction to  grant  the  injunction  out  of  which 
the  contonpt  arose.  This  question  was  de- 
cided adversely  to  the  appellants  in  Stste  ex 
rel.  West  Seattle  v.  Superior  Conrt  for 
King  County  et  al.,  36  Wash.  566,  79  Pac.  20, 
and  again  on  the  am>llcati<m  tbe  dty  of 
West  Seattle  et  al.  for  a  writ  of  prohibition 
In  tbe  cause  In  which  the  Injunction  In  ques- 
tion was  granted.  The  question  of  Juris- 
dtetlim  Is  tbM^^ire  no  longer  an  open  one 
In  this  court  Tbe  only  additional  reasim 
assigned  why  the  court  had  no  Jnrisdlctlon 
was  that  no  summons  was  served  on  the  ap- 
pellants, and  an  aflBdavlt  to  that  effect  was 
filed  at  the  hearing.  Undw  section  4868, 
Balllnger'B  Ann.  Codes  ft  St,  a  dvil  action  Is 
commenced  by  tbe  service  of  a  summons,  or 
by  the  filing  of  a  complaint  provided  one  or 
more  of  the  defendants  are  personally  served, 
or  service  by  publication,  commenced  within 
90  days  thereafter.  The  conrt  therefore  ac- 
quired Jnrtsdietlon  to  grant  the  restraining 
order  upon  tbe  fillip  of  tbe  complaint  with 
tbe  clerk  of  tbe  court  It  Is  furtbw  am- 
tended  that  the  election  had  been  called  and 
officers  appointed  to  conduct  the  same  be- 
fore the  restraining  order  was  granted,  and 
that  the  mayor  and  dty  council  bad  no  fur- 
ther concern  with  the  election,  except  to  can* 
vass  the  returns.  A  dty  can  only  act 
through  Its  officers.  The  mayor  and  dty 
council  called  the  election  and  appointed  of- 
ficers to  conduct  tbe  same,  they  hnd  ample 
antliorlty  to  stop  tbe  election,  and  It  was 
tbeir  manifest  duty  to  do  so  in  obedience  to 
an  order  of  a  ronrt  of  competent  Jurisdiction. 

Complaint  Is  nJso  ninde  that  it  was  an 
Qbuxe  of  diwretlon  to  grant  tbe  restraining 
order  without  notice  on  the  eve  of  the  elec- 


tion. The  i»roprIety  of  eojolidns  ttte  bold> 
ing  of  an  election  without  notice  Is  qneatloii- 
able  to  say  tbe  least  eq>edally  where  tbe 
parties  affected  thereby  have  ample  notice 
of  tbe  election  and  an  <qiportnDitr  to  give 
notice  of  the  applltntlon  for  tbe  rratralnlng 
order,  but  the  question  of  propriety  la  address- 
ed to  tbe  dlacretitm  of  tbe  court,  and  doea  not 
go  to  Its  Jurisdiction. 

It  is  next  assigned  as  enm  on  bdialf  of 
tbe  dty  attorn^  that  the  court  ttred  In  Jdu- 
ing  him  as  a  party  vrlth  the  other  appellants 
In  the  pending  proceeffings  for  contoi^t 
True  the  statute  provides  that  a  contempt 
committed  without  the  presoice  of  the  court 
can  only  be  prosecuted  by  affidavit  setting 
forth  the  facts  constituting  the  alleged,  con- 
tempt and  this  court  has  held  that  tbe  afll- 
davlt  In  snch  cases  Is  JurlsdlctionaL  Bnt  In 
this  case  there  was  already  an  affidavit  on 
file  charging  a  violation  of  the  order  after 
cousnltaUtm  with  the  dty  attorney,  and  the 
appellant  now  complaining  admitted  sncb 
violation  In  open  court  &nd  admitted  that  the 
order  was  violated  under  bis  advlc&  Tbe 
chief  office  of  the  affidavit  Is  to  bring  tbe 
facts  constituting  tbe  alleged  contempt  to  tbe 
attention  of  tbe  court  and  make  the  same 
a  matter  of  record.  When  the  ctmtonpt  was 
admitted  in  tbe  presence  of  tbe  court  and 
was  sufficiently  set  forth  In  an  affidavit  al- 
ready on  file  against  oth^  parties,  we  do 
not  think  that  the  court  exceeded  ite  Jurls- 
dldion  or  otherwise  erred  In  msUng  tbe 
attorn^  a  party  to  the  proceedings. 

The  next,  and  last  assignment  Is  that  tiio 
court  acted  arbitrarily  and  gave  the  appel- 
lants no  opportunity  to  be  heard.  A  party 
charged  with  contempt  has  tbe  same  right 
to  be  heard  In  fate  defense  as  a  party  charged 
with  any  other  offense  where  life,  llbo'ty,  or 
pn^rty  Is  Involved.  Contempt  proceedings, 
however,  are  summary  In  thdr  nature,  and 
tbe  extent  of  the  hearings  so  tar  as  It  re- 
lates to  questions  of  law  almi^  rests  within 
tbe  sound  dlscretl<m  of  the  court  The  sole 
defense  relied  on  by  the  appellants  was  a 
lark  of  Jurlsdldltm  In  tbe  conrt  to  grant  the 
order  which  they  had  confessedly  violated. 
The  court  deddcd  that  question  correctly  and 
in  accordance  with  a  prior  dedslon  of  tills 
court  Tbe  question  whether  It  arrived  at 
Its  conclusion  summarily  or  arbitrarily,  or 
after  the  most  painstaking  Investl^tion,  is 
not  subject  to  review  here. 

Finding  no  error  la  the  record,  the  Judg- 
mmt  is  affirmed. 

MOUNT,  a  J.,  and  DUNBAR,  and  HAD- 
LEY,  JJ,.  concur. 

CROW,  J.  I  dissent  from  tbe  majority 
opinion  in  so  far  as  It  affirms  tbe  Judgment 
of  the  trial  court  finding  the  attorney,  Her^ 
bert  X.  De  Wolfe,  guilty  of  contempt  and  Im- 
posing upon  him  a  fine  of  (lOO.  for  tbe  reason 
that  I  do  not  think  said  court  had  any  Juris- 
diction to  make  such  an  ordor.  I  take  It  aa 
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conceded  that  any  contempt  tiiat  may  bare 
been  committed  by  said  attorney  was  not  com- 
mitted in  the  Immediate  rlew  and  presence 
of  the  court,  as  contanplated  by  section  5800, 
Balllnger's  Ann.  Codes  it  St  This  being 
trae,  the  only  method  of  procedure  for  the 
court  to  adopt  as  against  said  De  Wolfe  was 
that  provided  by  section  5801,  Balllnger's 
Ann.  Codes  &  St.,  which  reads  u  follows: 
"In  cases  other  than  those  mentioned  in  the 
preceding  section,  before  any  isoceedings  can 
be  taken  therein,  the  tects  constttnttng  the 
contempt  most  be  shown  1^  an  affidavit  pre- 
sented to  the  conrt  or  judicial  irfDcer,  and 
therenpon  snch  court  or  officer  may  either 
make  an  order  npon  the  person  charged  to 
show  eaase  why  he  should  nyt  be  arreted  to 
answer,  or  lasne  a  warrant  of  arrest  to  bring 
sncb  person  to  answer  In  the  first  Instance." 
There  has  been  no  attempt  to  proceed  under 
said  section.  Tht  only  affidavit  filed  was 
made  by  one  A.  Ll  Brown,  and  contained 
charges  of  contempt  directed  only  against  de- 
fendants other  than  said  attorney.  In  fact, 
the  attomey'a  name  was  not  even  menttcmed. 
The  only  possible  reference  to  him  was  In  the 
following  langnage:  "That  this  affiant  Is  in- 
formed and  believes  said  d^ndants  violated 
said  restraining  order  after  consultation  with 
the  city  attorney  of  said  dty.and  wltli  fall 
knowledge  that  their  action  was  In  direct 
violation  of  the  order  of  this  courf*  This 
language  la  Jnst  as  susceptible  of  an  inter- 
pretation tliat  aald  defraidanta  violated  said 
order  after  being  fnlly  and  correctly  advised 
said  cll7  attorney  aa  to  their  obligations 
and  duties  to  the  court  vadm  said  restrain- 
ing order  as  an  interpretatloB  that  he  know- 
ingly advised  th^  to  wroogfnlly  and  witl- 
fnlly  violate  the  sam&  It  la  in^ossaie  to 
deduce  from  said  language  any  intelligent  w 
accurate  idea  as  to  the  <Htiaractar  of  the  ad- 
Tlce  actually  given.  With  the  utmost  re- 
qnct  tor  the  learned  and  honorable  mouber 
of  tills  court  who  wrote  the  majority  opin- 
ion, I  fMl  conatralned  to  suggest  that  this 
language  scarcely  Justifies  his  otmclusiott  stet- 
ed  in  these  words:  "Wlien  ths  contempt  was 
admitted  In  tiie  presence  of  the  court  and 
was  snffidently  set  forOi  In  an  affidavit  al- 
ready on  file  against  other  parties,  we  do  not 
think  the  court  exceeded  Its  Jurisdiction  or 
otherwise  erred  In  maklsig  the  attorney  a 
party  to  the  proceedings."  Tbe  only  showing 
in  the  record  as  to  any  admissions  made  by 
the  attorney  appean  from  die  following  ex- 
tract taken  from  an  order  antearlng  in  the 
court  Journal:  "The  i^aintUTs  motion  to  en- 
Join  Attorney  De  Wolfe  as  respondent  to  the 
cause  is  granted.  The  conrt,  after  finding 
defendante  In  contempt,  Imposes  fine  of  VI 
upon  each  of  tiie  defendants,  except  Attorney 
De  Wolfe.  Exception  Is  allowed.  Attorney 
De  Wolfe  In  open  court  stetea  that  upon  bis 
advice  defendante  violated  restraining  order, 
and  he  Is  fined  9100."  The  record  before 
us  contelns  a  stetement  of  facte  duly  cwtl- 
fied,  hut  it  makes  no  reference  to  any  sndi . 
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statement  as  being  made  by  Attorney  De 
Wolfe  In  response  to  any  charge  preferred 
against  blm,  or  otherwise.  Tbe  only  Infer- 
ence that  can  be  drawn  from  the  entire  rec- 
ord is  that  this  statement,  if  made,  was  so 
made  by  the  attorney  when  the  other  defend- 
ants were  adjudged  guilty,  for  the  purpose  t3t 
showing  mitigating  drcumatances  in  their 
behalf. 

I  do  not  wUi  to  be  understood  as  even  In- 
timating that.  If  said  De  Wolfe  without  the 
presence  of  the  court  advised  his  cllente  to 
violate  s^  restraining  order,  he  was  not 
gull^  of  cmtemp^  but  do  express  tiie  opln- 
itm  that  the  questioD  of  his  gidlt  was  not  be- 
fore the  court,  for  the  reason  that  it  did  not 
have  Jurisdiction  under  any  affidavit  to  prcK 
ceed  against  him.  The  question  now  before 
this  court  Is  not  whetb«  he  was  or  was  not 
guilty  of  contunpt,  but  whether  the  trial 
court  has  erw  obtained  Jurisdiction  to  pro- 
ceed against  him  for  an  alleged  eontonpt  com- 
mitted without  ite  Immediate  view  and  pres- 
ence. He  has  at  all  times  objected  to  tbe 
Jurisdiction  of  tbe  court,  and  as  to  him  this 
objection  should  have  been  snsteined.  In 
Re  Coulter,  26  Wash.  626,  628,  65  Fac.  768. 
this  court,  after  referring  to  said  sections 
5800  and  5801.  says:  *••  •  •  •Before  any 
^wceedlngs  can  be  taken  therein,  the  facte 
constituting  tbe  contempt  must  be  shown  by 
an  affidavit  vnaeate&  to  tbe  court  •  •  • ' 
While  tbe  power  to  punish  fOr  contonpt  la 
Inherent  In  all  courts,  as  sueb  power  is  es- 
sential to  the  preservation  of  ordw,  tiie  due 
oifonmnent  nt  tiw  Judgmmts,  orders,  and 
processes  of  the  court,  and  conseonently  to 
the  due  administration  of  Justice,  it  is  nevw- 
theless.  In  Ito  nature,  arbitrary,  capable  of 
abus^  and,  whoi  exercised,  nJfecte  elthsr  the 
property  or  the  perstmal  Ubwty  of  the  Inr 
dividual  against  whom  it  Is  directed.  Antf 
while  tbe  Leglslsture  may  not  lawfully  take 
away  this  power  altogether,  it  can  undoubted- 
ly to  prevoit  ite  abus^  and  to  presare  the 
Just  rlghte  of  the  Individual,  reasonably  limit 
Ite  exodse  *  *  *.  When,  tiierefore,  the 
lower  court  proceeded  to  punish  the  petitioner 
witiwut  following  tbe  prescribed  procedure^ 
It  proceeded  Illegally,  and  anthoril7  of  law. 
It  is  no  answOT  to  say  that  the  facte  were 
bnn^bt  before  tin  court  by  tike  return  of  the 
oiBcer.  If  the  court  may  derive  knowledge  of 
the  violation  ot  Ita  order  from  this  source,  it 
may,  from  any  other  source,  even  the  oral 
statonent  of  a  stranger  to  tbe  proceedtegs. 
More  than  this,  the  statute  is  Imperative.  It 
has  made  an  affidavit  essmtial  to  set  the  pow- 
ern  of  the  court  In  motion,  and.  although  Uie 
righto  of  tbe  parties  may  be  as  well  protected 
In  a  procedure  bad  upon  the  return  of  tiie  ofll- 
eer  as  in  a  procedure  bad  1^)on  an  affidavit 
yet  tbe  courts  may  not  alter  the  statute."  In 
State  ex  rel.  Martin,  Judge,  v.  Fendwgas^ 
Pros.  Atty.  (Wash.)  81  Pac.  321,  this  court 
says:  "The  appellant  contends  that  he  was 
adjudged  guilty  of  contempt  for  connseHnf 
and  advising  a  vlolattoa  of  tbs  ordw  o<  tba 
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coort  of  May  17th»  above  referred  to,  and 
that  the  Judgment  against  him  Is  erroneous 
for  severai  reasons:  First,  bet-ause  no  such 
contempt  is  shown  by  the  record;  second, 
because  the  order  of  May  17th  was  a  nullity, 
and  no  contempt  could  arise  from  a  violation 
thereof;  and,  third,  because  such  contempt,  if 
any,  could  only  be  prosecuted  by  affldavIL 
Passing  over  the  first  reason  assigned,  the 
second  and  third  are  no  doubt  well  grounded. 
The  order  of  May  17tb  was  not  made  In  any 
pending  action  or  proceeding.  There  was 
no  pleading,  no  process,  and  no  pretense  of 
Jurisdiction  to  make  the  order.  Again,  If 
counseling  a  violation  of  such  order  were  a 
contempt  at  all,  it  was  a  contempt  commit- 
ted without  the  presence  of  the  court  and 
could  only  be  prosecuted  by  affidavit."  Se^ 
also,  State  v.  Canutt,  26  Wash.  68,  G6  Pac. 
130. 

In  my  opinion  the  Judgment  of  the  supe- 
rior court  as  to  the  defendant  De  Wolfe  should 
be  reversed,  for  the  reason  that  it  was  enter- 
ed without  Jurisdiction  of  said  defendant 
and  was  as  to  him  absolutely  void. 

FULLERTON,  J.  I  concur  In  the  reason- 
li^  and  conclusion  of  Judge  CROW. 


EGAN  V.  MERCHANTS'  FIRE  ASS'N. 

(Supreme  Court  of  Washington.   Nov.  22, 
1905.) 

1.  Inbubance— Action  on  Policy— Time  of 
Bbingino. 

Where  a  fire  policy  provided  that  insured 
should  furnish  proofs  of  loss  and  the  certificate 
of  a  magistrate  or  notary  to  the  effect  that  the 
loss  was  honestly  sustained,  if  required,  and 
that  the  loss  should  be  payable  60  days  after 
satisfactory  proofs,  and  insured  furnished  prop- 
er proofs  of  loss,  and  thereafter  the  certificate 
was  demanded  and  furnished,  insured  might 
maintain  an  action  GO  days  after  the  furnishing 
of  the  proofs  of  loss,  although  GO  days  had  not 
elapsed  from  the  furnisbing  of  the  certificate. 

2.  Same— Action— CoNniTio He  Pbecedent  to 
Action. 

Where  a  fire  policy  provides  that  insured 
may  be  required  to  furnish  a  certificate  of  a 
notary  or  magistrate  as  to  the  honesty  of  the 
loss,  if  required,  and  such  certificate  is  required, 
the  furnishing  of  it  becomes  a  condition  pre- 
cedent  to  a  right  to  sue  on  the  policy. 

Appeal  from  Superior  Court,  King  County ; 
B.  B.  Albertson,  Judge. 

Action  by  E.  P.  Egan  against  the  Mer- 
diants*  Fire  Association.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals. 
Affirmed, 

Blaine,  Tucker  &  Hyland,  for  appellant 
Ballinger,  Ronald  &  Battle  and  F.  R  Bright- 
man,  for  respondent. 

HADLET,  J.  Thta  1b  an  action  to  recover 
for  loss  by  fire.  Prior  to  the  fire  the  defend- 
ant had  Issued  its  policy  of  insurance  upon 
a  stock  of  merchandise  and  fixtures  and  also 
upon  household  goods.  The  plaintiff  by  as- 
Blgnment  la  the  owner  of  the  Interest  of  the 


assured.  The  cause  was  tried  by  the  court 
without  a  Jury,  and  resulted  In  a  Judgment 
for  the  plaintiff.  The  defendant  has  ap- 
pealed. 

The  only  question  urged  upon  the  appeal 
Is  that  the  action  was  prematurely  brought. 
The  policy  provides  that  the  Iwis  shall  be 
payable  GO  days  after  satisfactory  proofs 
have  been  received  and  the  loss  ascertained 
by  the  assured  and  by  the  association.  The 
property  insured  was  destroyed  by  fire  on 
February  20,  1904,  and  the  insured  at  once 
notified  the  company.  Within  a  week  after 
the  receipt  of  such  notice  the  company's  ad- 
juster called  upon  the  Insured,  and  on  March 
8tb  the  latter  made  an  affidavit  setting  forth 
the  fact  that  the  loss  had  occurred,  but  not 
stating  the  extent  thereof.  The  purpose  of 
the  affidavit  seems  to  have  been  to  admit 
that  the  adjuster  was  present  to  hold  a  pre- 
liminary examination  Into  the  facts  and  cir- 
cumstances, and  to  agree  that  the  insured 
would,  when  requested,  submit  to  further 
examination  regarding  his  property,  his 
financial  condition,  and  the  origin  of  the 
fire.  Soon  afterwards  the  adjuster  again 
visited  the  insured,  examined  him  on  the 
subjects  above  mentioned,  and  prepared  two 
affidavits  which  the  insured  signed  on  March 
18th.  These  relate  to  the  source  from  which 
the  assured  obtained  the  mon^  which  was 
invested  in  bis  business,  and  the  amount  in- 
vested; but  they  enter  Into  no  particulars 
relating  to  the  fire.  Thereafter,  on  April  Ist, 
the  insured  presented  to  the  appellant  In 
writing  what  was  upon  its  face  designated 
as  "proof  of  loss."  This  writing  was  pre- 
pared upon  a  blank  form  furnished  by  the 
appellant,  and  it  entered  into  details  as  to 
the  loss.  Attached  to  It  was  an  invoice  list 
of  goods  with  the  value  of  each  item  which 
the  Insured  claimed  was  lost  by  the  fire. 
There  was  also  attached  a  list  of  property 
claimed  to  have  been  saved  from  the  fire, 
and  also  a  statement  showing  the  total  in- 
surance on  the  property.  In  what  companies 
the  same  was  insured,  and  the  amounts  of 
each.  The  writing  was  verified  by  the  oath 
of  the  Insured.  On  April  4tb  the  appellant, 
by  letter,  acknowledged  receipt  of  this  writ- 
ing, and  designated  it  "purported  proofs  of 
loss,"  saying  that  It  had  been  referred  to 
appellant's  adjuster  J.  H.  McKowen,  at 
Spokane,  who  had  entire  charge  and  authori- 
ty In  the  matter  and  to  whom  ali  communica- 
tions should  be  addressed.  Thereafter,  on 
April  25th,  said  McKowen,  acting  as  adjuster, 
by  letter  requested  the  insured  to  furnish  the 
company  the  following:  "A  certificate  of  a 
magistrate  or  notary  public,  not  Interested 
In  the  claim  as  a  creditor  or  otherwise,  or 
related  to  you,  living  nearest  the  place  of 
the  fire:  stating  that  be  has  examined  the 
circumstances,  and  believes  that  you  have 
honestly  sustained  loss,  to  the  amount  sworn 
to  in  your  statement  made  on  the  18th  of 
March.  1904,  I  will  present  your  claim  to  the 
company  for  consideration."  On  May  7tb 
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the  Intontl,  In  eompllanoe  with  uid  request 
forwarded  Boeh  cwtlflcata  The  action  waa 
commenced  Jane  24th. 

It  will  be  Bean  that  the  action  was  oom- 
menced  less  than  00  days  after  the  certifi- 
cate waa  famished,  but  more  than  60  dayi 
after  the  writing  called  "proof  of  loea**  was 
fnmlahed  to  appellant  Appellant  contenda 
that  the  certiflcate  waa  a  necesMTy  part  of 
the  proof  of  loss.  Under  the  terms  of  the 
polt(^  we  do  not  think  It  waa.  The  polity 
liroTldea  absohiteir  that  the  aasared  shall 
fnmlsh  certain  q)ecllled  Information  con- 
coning  the  loss.  The  certiflcate  of  the  mag- 
istrate or  notary  Is  to  be  famished  onlj  "If 
reqnired."  The  assured  gave  fall  Informa- 
ttott  concerning  the  loss  strictly  as  provided 
the  poller*  He  eoald  not  know  that  the 
moglstratB'B  certUcate  wonld  be  required, 
aa  that  was  a  matter  that  depended  entirely 
upon  the  will  of  the  inaarer.  The  Insured 
was  imdw  no  obligation  to  fnmlsh  It,  ui- 
tosa  It  was  demanded.  But  he  was  obll* 
gated  to  fnmlsb  the  proof  of  loss.  The  cer- 
tificate contained  no  additional  Information 
as  to  the  fact  of  the  loss,  bnt  simply 
amounted  to  a  statement  of  facts  from  a 
disinterested  person,  which  appellant  conld 
require  or  not  at  Its  pleasure.  Appellant 
had  the  right  to  donand  the  certificate,  and 
It  harlng  been  demanded  before  the  action 
waa  commraced.  the  furafshbig  of  It  then  bfr 
came  a  ctmdltion  precedent  to  the  right  to  Bm. 
Bnt  the  mere  fact  that  it  was  famished 
did  not  make  It  a  part  of  the  proof  ot  loea. 
nw  same  contention  appellant  makes  hwe 
was  made  In  Merchants*  Insarance  Oa  t. 
aibbs,  06  M.  J.  Law,  679,  29  Ati.  486.  44  Am. 
St  Rep.  418.  The  court  held  against  it,  and 
said:  '^e  demand  for  notaiy'a  cortiflcate 
was  not  a  demand  for  amended  proofs  of  loss. 
Such  a  certiflcate  la  no  part  of  the  proofs  of 
loss,  and  It  need  not  be  famished  with,  or 
annexed  to,  the  proofs  of  losa  It  Is  outside 
of  the  proofs  of  loss  and  Is  required  by  the 
terms  of  the  policy  only  on  express  demand 
hy  the  company  for  it"  The  statemrat  of 
the  facts  hereinbefore  set  oat  shows  that 
the  assured  was  diligent  in  bringing  to  the 
attention  of  the  appellant  the  facts  concern- 
ing the  loss.  The  adjuster  made  two  trips 
to  see  the  assured,  and  required  him  to  alga 
affldBTlts  which  appellant  demanded.  He 
subjected  him  to  a  detailed  examination  aa 
the  basis  of  the  affidavits,  bat  carefully 
avoided  Including  therein  the  statement  of 
such  facts  as  are  ordinarily  made  in  support 
of  proof  of  loss.  The  assored,  however,  pro- 
tected his  own  rights,  and,  following  the  ad- 
juster's last  departure,  be  prepared  and  for- 
warded to  the  appellant  the  formal  proof 
of  loss  strictly  as  requlrod  of  him  by  the 
policy.  Appellant  was  thus  fully  informed 
of  the  loss  by  the  necessary  written  proofs 
more  than  00  days  before  this  suit  was  com- 
menced, and  It  cannot  extend  the  time  of  ita 
doe  day  merely  by  demanding  and  receiving 
a  magistrate's  or  notary's  certificate  which 
fti  no  part  of  the  proof  of  loan, 


The  action  waa  not  pronatarely  brought 
and  the  judgment  la  affirmed. 

MOUNT,  C  J.,  and  rULLERTON.  RUD- 
KIN,  GROW,  DUNBAR,  and  BOOT,  JJ.. 
concur. 


(40  Wash.  eSO) 

THOBNBLY  et  aL  t.  ANDRBW8  et  at 

(Supreme  Court  of  Washbigtnn.  Nor.  S7, 

1905.) 

1.  Apfkai^Pbofosed  STAmairr  or  FAOia 

RSFBaBNGE  TO  EXHIBITS. 

Under  2  Ballhiger's  Ann.  Codes  ft  St  | 
d050,  providing  that  depositions  and  other  writ 
ten  evidence  on  file  ahall  be  "appropriately  re* 
ferred  to"  in  the  proposed  statemuit  of  facts 
on  appeal  served  on  respondent's  attorney,  it 
is  safficient  that  the  pr(q>OBed  statement  con- 
tains a  statement  that  a  certain  exhibit  or  dep- 
ositon  was  offered  and  received  In  evidenca. 

2L  ADVEBSI  POSSXBSION— PAJETUa  so  FOW' 

CL08UBB— Limitations. 

T.  went  into  possesaion  of  a  portim  of  cer- 
tain mortgaged  premises  under  a  mistake  as  t» 
the  boundary  line.  Babseqnently  tin  mortgags 
was  foreclosed,  bnt  T.  was  not  made  a  party. 
After  the  expiration  by  limitations  of  the  Hen 
of  the  mortgage  as  to  T.  the  purchaser  at  for^ 
closure  sought  to  recover  possession  from  him. 
HM  that,  undor  the  rule  whereby  a  mortgage 
is  only  a  lien,  adverse  possession  commenced  to 
run  in  favor  of  T.  from  the  time  of  his  original 
entry  upon  the  land. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Thad  Huston,  Judge. 

Action  by  A.  W.  Tbornely  and  others 
against  Julia  L.  Andrews  and  others.  From 
a  judgment  In  favor  of  defendants,  plain- 
tiffs appeal.  Reversed. 

Ira  A.  Town,  for  aiipellanta.  Thos.  IX 
Hitchcock  and  Bmmett  N.  Parker,  for  re- 
spondents. 

MOUNT,  a  J.  This  action  was  brought  by 
appellants  to  recover  from  respondents  a  strip 
of  land  about  2\Ct  feet  wide,  along  the  north 
side  of  lot  8,  In  block  12,  Catiin's  addition  to 
Tacoma.  The  appellants  In  their  complaint 
alleged  that  they  are  the  owners  of  said 
strip  of  land  by  reason  of  adverse  possession 
for  a  period  of  more  than  ten  years  prior  to 
July  16,  1903,  and  that  on  aald  date  the  re- 
spondents wrongfully,  and  by  force,  dispoe- 
sessed  the  appellants  of  aald  strip  of  land,  to 
the  damage  of  appellants  In  the  sum  of  $400. 
Respondents  denied  these  allegations  of  the 
complaint  and  alleged  ownership  In  them- 
selves. On  these  Issues  the  cause  was  tried 
to  the  court  and  jury.  A  verdict  was  ren- 
dered in  favor  of  respondenta.  Appellants 
prosecute  this  appeal  from  a  Judgment  ren- 
dered on  the  verdict 

At  the  time  the  proposed  statement  of 
facts  on  appeal  was  filed  and  served  upon 
respondents'  attorneys  It  contained  none  of 
the  exhibits  or  depositions  In  the  case.  At 
the  time  the  statement  of  facta  was  setUed 
the  court  at  the  request  of  appellants  and 
over  the  objections  of  respondents,  attached 
to  the  statement  all  the  exhibits  and  dep- 
oaitloQs  la  the  case^  and  tbaremKU  certified 
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the  BtAtement  of  facts  as  containing  all  the 
facts.  Bespondenta  now  move  to  strike  all 
the  exhibits  and  the  depositions  which  were 
not  attached  to  tlie  proposed  statement  of 
facts  at  the  time  it  was  served,  for  the  rea» 
son  that  respomlents  had  no  notice  that  ap- 
pellants would  ask  the  court  to  attach  such 
exhibits  or  depositions  to  the  statement  of 
facts.  An  examination  of  the  proposed 
statement  of  facts  which  was  served  upon 
respondents  discloses  that  all  the  exhibits 
and  depositions  which  were  attached  to  the 
statemmt  when  It  was  certified  were  refer- 
red to  therein  .as  having  been  oflTered  and  re- 
ceived In  evidence  and  filed  In  the  cause.  It 
was  not  necessary  for  the  appellants  to  at- 
tach to  the  proposed  statement  of  facts 
copies  of  the  exhibits  or  depositions  which 
were  already  a  part  of  the  record,  for  the 
statute  (at  section  S059,  2  Balllnger's  Ann. 
Codes  St  St)  expressly  provides  that  "deposi- 
tions and  other  written  evidence  on  file  shall 
be  appropriately  referred  to  in  the  proposed 
bill  or  statement,  and  when  It  Is  certified 
the  same  or  copies  thereof,  if  the  jucl^  so 
direct,  shall  be  attached  to  the  bill  or  state- 
ment, and  shall  thereupon  become  a  part 
thereof."  It  was  only  necewary,  therefore, 
for  the  proposed  statonent  to  appnqpf lately 
refer  to  such  depositions  or  exhibits.  A  state- 
ment in  a  pn^wsed  statement  of  facts  to 
the  effect  that  a  certain  exhibit  or  deposi- 
tion was  offered  and  received  In  evidence 
would  be  an  appropriate  reference  thereto. 
SnkRdorf  v.  Humphrey.  36  Wash.  1,  77  Pac. 
1071;  O'Nelle  v.  To-nes,  32  Wash.  628.  73 
Pac.  692.  There  Is  no  merit  in  the  motion,, 
and  it  is  therefore  denied: 

Upon  the  trial  of  the  cause  it  appeared  that 
lots  7,  8,  and  D  of  block  12,  Catlln's  addition 
to  Tacoma,  are  adjoining  lots,  lying  side 
by  side.  Lot  7  Is  to  the  north  of  lot  8.  Lot 
8  Is  north  of  lot  9.  In  the  year  1890  all  of 
these  lots  were  owned  by  R.  F.  Wells  and 
wife.  At  that  time  Wells  and  wife  built 
two  bonses  upon  the  tots.  One  house  was 
built  on  lots  8  and  9,  and  the  other  house 
was  built  upon  lot  7.  In  August,  1890,  Wells 
and  w^lfe  gave  a  mortgage  upon  lot  7  to 
secure  a  promissory  note  due  August  23, 
1803.  On  Xovember  11, 1800,  Wells  and  wife 
sold  lota  8  and  9  to  appellants,  who  took  im- 
mediate possession  thereof.  At  the  time  of 
the  sale  of  lots  8  and  9  by  Wells  to  appel- 
lants the  lines  of  the  lots  were  pointed  out 
as  running  to  certain  stakes  then  existing  In 
the  ground.  Appellants  ttxA  possession  of 
all  the  ground  pointed  out  to  them  as  belong- 
ing to  lots  8  and  9,  which  ground  Included 
the  strip  of  lot  7  now  In  dispute^  They  plant- 
ed a  hedge  fence  along  the  line  which  was 
pointed  out  as  the  line  between  lota  7  and 
8,  and  continually  thereafter  until  July,  1903, 
cultivated  said  strip  In  lawn,  trees,  and 
shrubs.  On  Novembn  12,  1S90,  Wells  and 
wife  sold  lot  7  to  Henry  Young  and  wife, 
subject  to  the  mortgage  above  named.  In 
18D5  the  mortgage  given  by  Wells  and  wife 


was  foreclosed  against  the  mortgagors  and 
and  Young  and  wife.  Appellants,  who  were 
at  that  time  In  the  actual  possession  of  the 
strip  of  land  In  dispute,  were  not  made 
parties  to  the  foreclosure^  In  June,  1901,  re- 
spondente  acquired  the  title  obtained  on 
foreclosure,  and  entered  Into  possession  of 
lot  7,  except  the  strip  In  dispute.  Up  to  July, 
1903,  the  mortgagors  and  their  grantors. 
Young  and  wife,  and  these  respondrats  ac- 
quiesced in  the  possessUm  held  by  the  appel- 
lants. In  that  month,  however,  respondents 
had  lot  7  surveyed,  when  It  was  discovered 
that  appellants  were  occupying  a  strip  there- 
of about  2%  feet  wide  aloi^  the  south  aide 
of  said  lot  Respondents  thereiqmn  evicted 
appellants  from  said  strip,  and  bnUt  a  faice 
upon  what  tb^  claim  is  the  true  line  between 
lota  7  and  8L  Appellants  therei^Kai  brought 
this  acti<m. 

The  pertinent  question  Sn  the  case  la,  did 
the  period  of  adverse  possesslra  begin  to  nm 
in  favor  of  appellants  from  the  time  th^ 
ioo3L  poBsessIon  of  the  strip  of  land  In  ques- 
tion  in  Ifovembw,  1800,  or  did  It  begin  to  run 
only  firom  the  ttme  tbe  mortgage  made  by 
Wells  and  wife  became  due,  in  August,  1883? 
The  trial  court  was  of  the  opinion  that  ad- 
verse possession  began  to  mn  from  the  lat- 
to-  date,  and  so  instructed  the  Jury.  The 
rule  Be«ns  to  be  well  settled  tiiat,  where  a 
mor^gor  conveys  mor^aged  real  estate, 
his  grantee  takes  subject  to  the  mortgage, 
and  the  statute  ot  Umitettons  does  not  begin 
to  run  against  the  mortgage  until  it  is  due 
and  can  be  foreclosed.  2  Jones  on  Mort< 
g^ee  (1st  Ed.)  S  1211;  Boswell  on  Umlta- 
tlous,  fi  312;  1  Oyc.  p.  1069,  par.  42;  1  Am.  Je 
Eng.  Enc.  of  I<aw  (2d  Ed.)  p.  816.  The  reasim 
for  this  rule  Is  apparent  because  the  mort- 
gagee Is  not  entitled  to  posseaaion  of  tiia 
mortgaged  premises  until  the  mortgage  has 
been  foreclosed.  He  cannot  foiiwlose  until 
the  ^bt  becomes  due.  In  the  meantime  the 
mortgage  or  his  grantees  are  aitltled  to  the 
possession  of  the  mortgaged  premises.  The 
mortgagee  Is  therefore  helpless  to  enforce  bis 
rights  against  a  possessor  prior  to  tiie  matu- 
rity of  the  debt  secured  by  the  mortgage. 
The  grantee  of  the  mor^gor,  with  either 
actual  or  constructive  notice  of  the  mortgage, 
is  conclusively  presumed  to  stend  In  the 
place  of  the  mortgagor,  and  cannot  tliere- 
fore  be  said  to  hold  advwsely  to  the  mort- 
gagee. If  this  rule  controls  the  case  In  band* 
then  tbrae  can  be  no  doubt  that  the  Instmc- 
tlon  given  by  the  trial  court  was  correct 
But  In  this  state  a  mortgage  conveys  no  title 
to  the  real  estate  The  property  mortgaged 
is  held  merely  as  security  for  the  payment  of 
the  debt  (Hitchcock  v.  Nixon,  16  Wash.  281, 
47  Paa  412 ;  Dane  v.  Daniel.  23  Wash.  379. 
63  Pac.  268 ;  Fischer  v.  Woodruff,  25  Wash. 
67,  64  Pac.  923.  87  Am.  St  Rep.  742),  and 
ceases  to  be  a  lien  upon  the  real  estate  after 
six  y«trs  from  its  maturity,  when  no  pay- 
ments have  been  made  and  no  action  to  fOE«* 
,  close  the  lien  had  been  commenced  within  that 
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time  (section  4798,  2  BalllDger's  Ann.  Codes 
&  St. ;  Damon  v.  Leque,  17  Wash.  673,  60 
Pac.  485,  61  Am.  St  Kep.  »27 ;  Dane  v.  Daniel, 
supra;  Krutz  v,  Gardner,  25  Wash.  396. 
65  Pac.  771 ;  George  v.  Butler,  26  Wash.  456, 
67  Pac.  263,  57  L.  R.  A.  39C.  90  Am.  St  Bep. 
750 ;  Hanna  v.  Kasson,  26  Waah.  508,  67  Pac. 
271 ;  De  Voe  v.  Bundle,  33  Wash.  604,  74  Pac. 
836).  The  mortgagee  Is  not  entitled  to  pos- 
session, and  cannot  maintain  ejectment  under 
his  mortgage.  2  Balllnger's  Ann.  Codes  & 
St.  §  5510.  One  In  possession  of  real  estate 
under  claim  of  right  from  a  mortgagor  Is  a 
neccBsary  party  to  a  foreclosure  of  the  mort- 
gage, and  a  decree  of  foreclosure  Is  not  ef- 
fective as  to  hini.  Section  4833,  2  Balllnger's 
Ann.  Codes  &  St ;  9  Enc.  PI.  &  Pr.  p.  305  ;  2 
Jones  on  Mortgages  (6tb  Ed.)  S  1406 :  Denny 
T.  Cole,  22  Wash.  372,  61  Pac.  38,  79  Am.  St 
Bep.  WO.  The  rule  also  is  that  "a  title 
acquired  by  adverse  poseosslon  Is  a  title  in 
fee  simple,  and  Is  as  perfect  a  title  as  one 
by  deed  from  the  original  owner  or  by 
patent  or  grant  from  the  government." 
1  Cyc.  p.  1135,  B,  and  cases  cited;  1  Am.  & 
Eng.  &  Enc.  of  Law  (2d  Ed.)  p.  883,  and 
cases  cited. 

Under  the  rule  that  the  grantee  of  a  mort- 
gagor Is  in  permissive  possession  of  the  mort- 
gaged premises  and  does  not  hold  adversely 
as  to  the  mortgagee,  but  stands  in  the  same 
position  as  the  mortgagor,  the  appellants 
in  this  case  did  not  hold  adversely  to  the 
mortgagee  until  the  time  when  the  mort- 
gage became  due  and  could  be  foreclosed. 
The  possession  of  the  appellants  was  the 
same  as  the  possession  of  the  mortgagor 
would  have  been  had  be  retained  possession, 
and  had  the  mortgage  not  been  foreclosed 
against  bim.  The  statute  of  limitations  be- 
gan to  run  against  the  mortgage  lien  when, 
the  mortgage  became  due.  If  the  lien  bad 
not  been  foreclosed  against  any  one  until 
the  expiration  of  six  years  after  the  note 
became  due,  no  payments  having  been  made 
tbereon,  the  mortgage  lien  could  not  have 
been  foreclosed  at  all.  It  would,  in  that 
event,  have  ceased  to  be  a  Hen,  assuming, 
of  course,  that  the  mortgagee  or  his  assigns 
bad  remained  out  of  possession  of  the  mort- 
gaged property.  In  that  event  It  could  not 
be  reasonably  claimed  that  adverse  posses- 
sion did. not  run  against  the  legal  title  mere- 
ly because  a  mortgage  had  existed  upon  the 
property  for  a  term  of  years  and  had  been 
permitted  to  expire  by  limitation.  In  short, 
as  against  the  mortgagor,  adverse  possession 
I  egan  immediately  at  the  time  appellants 
took  possession.  As  against  tbe  mortgagee 
holding  a  mortgage  made  and  recorded  at 
the  time  of  taking  possession,  the  statute 
of  limitations  did  not  begin  to  run  until  the 
mortgage  became  due.  When  the  mortgage' 
was  foreclosed  against  the  mortgagor,  Wells 
and  wife,  and  Young  and  wife  holding  the 
record  title,  appellants  were  not  made  par- 
ties to  the  foreclosure.  Their  interest  In 
the  land  was  therefore  not  affected  by  the 


foreclosure,  which  was  a  nullity  as  to  them. 
It  was  good  as  to  all  parties  served  or  ap- 
pearing in  the  action,  and  the  foreclosure 
and  sale  vested  all  the  interest  of  the  par- 
ties, legal  and  equitable,  in  the  purchaser 
at  the  sale,  subject  to  redemption  under  the 
statute.  If  appellants  in  possession  of  the 
strip  of  land  In  question  had  been  made 
parties  to  that  foreclosure,  their  interests, 
acquired  by  purchase,  by  adverse  possession, 
or  in  any  other  way,  from  the  mortgagor  or 
persons  holding  the  legal  title,  would  have 
become  vested  In  the  purchaser  at  the  fore- 
closure sale.  Whatever  previous  rights  ex- 
isted In  favor  of  appellants  would  have  been 
terminated  at  that  time,  and  whether  pos- 
session was  taken  or  not  by  the  purchaser 
at  tbe  foreclosure  sale  adverse  possession  as 
to  such  purchaser  could  only  run  from  the 
time  of  the  sale.  But,  since  tbe  ai^llants 
were  not  made  parties  to  the  foreclosure  pro- 
ceedings, such  proceedings  were  not  effective 
as  to  them,  and  they  continued  to  hold  pos- 
sessitm  and  tbe  right  of  possession  ihe  same 
as  though  the  mortgage  had  not  been  fore- 
closed. Their  interest  was  not  foreclosed. 
If,  Instead  of  the  foreclosure,  the  mortgagor 
and  bis  grantees,  Young  and  wife,  in  the 
year  1895,  at  the  time  of  the  foreclosure,  bad 
given  a  deed  of  tbe  whole  of  lot  7  to  the 
mortgagee,  and  the  mortgagee  and  his  gran- 
tors had  permitted  the  appellants  to  remain 
in  possession  adversely  for  the  period  of  10 
years  from  the  time  they  first  acquired  pos- 
session. It  could  not  then  be  claimed  that 
the  possession  of  the  appellants  had  been 
held  adversely  only  from  the  time  the 
mortgage  became  due;  because.  In  that 
event  the  title  acquired  by  tbe  deed  would 
have  been  subject  to  all  rights  against 
Wells  and  wife  and  Young  and  wife,  not- 
withstanding the  mortgage  lien.  In  order  to 
extinguish  these  rights.  It  would  have  been 
necessary  to  foreclose  tbe  lien  of  the  mort- 
gage against  all  subsequent  holders  of  tbe 
legal  title  and  actual  possessors,  notwith- 
standing the  deed.  Since  the  appellants 
were  not  made  parties  to  this  foreclosure, 
the  purchaser  at  the  foreclosure  sale  and 
their  grantors  held  only  a  mortgage  lien 
against  the  strip  in  tbe  possession  of  re- 
spondents, and  are  therefore  under  the  stat- 
ute not  entitled  to  the  possession  until  the 
lien  is  foreclosed.  They  cannot  maintain  an 
action  for  possesdlon  until  they  have  fore- 
closed tbe  lien  against  the  possessor.  At  the 
time  respondents  dispospessed  appellants  the 
ten-year  period  of  adverse  possession  had 
fully  run  in  favor  of  appellants  against  alt 
persons  having  title,  and  the  legal  title  was 
therefore  perfect  in  appellants.  At  that 
time,  also,  the  statute  of  limitations  had 
run  against  the  right  to  foreclose  the  mort- 
gage as  against  the  appellants.  Their  rtghts 
were  therefore  unaffected  by  tbe  mortgage. 
If  Wells  and  wife  had  not  given  tbe  mort- 
gage,  and  appellants  had  t>een  permitted  to 
hold  possession,  as  they  have  don^  for  18 
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years,  neitlier  Wells  and  wife  nor  their  gran-  I 
tees  could  now  claim  that  apiiellants  hafl 
not  acquired  a  iierfect  title  to  the  land  in 
question  by  adverse  iJOSBCKslon,  The  fact  that 
the  mortgage  lien  has  been  i>erniittetl  to  ex- 
pire by  limitations  as  to  the  appellants  places 
them  in  the  same  position  as  though  the  mort- 
gage had  never  been  given.  It  follows  that 
the  period  of  adverse  possession  in  this  case 
began  to  run  from  the  time  appellants  took 
possession  of  the  land  in  question,  and  that 
the  lower  court  erred  in  instructing  the  jury 
tbat  It  begun  from  the  time  the  mortgage 
became  due. 

The  Judgment  must  therefore  be  reversed, 
and  the  cause  remanded  for  further  pro* 
ceedinga  In  accord  with  this  opinion. 

DUNBAR.     FULLERTON,  RUDKIN, 
CROW,  and  HADLEY,  JJ.,  concur. 


TATUM  et  al.  v.  GEIST  et  al. 

(Supreme  Court  of  Washingtoo.   Nor.  27, 
1905.) 

1.  Appeal  —  DiiiciaioNS  Reviewable  —  Gab- 

IflSHMENT. 

While  a  garniahment  is  ancillary  to  the 
main  actioD,  it  is  a  "proceed! ng"  witliin  Bal- 
linger's  Ann.  Codes  &  St.  §  G500,  relating  to 
appeals  to  the  Supreme  Court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent,  Dig.  Appeal  and  Error,  §  (JUS.] 

2.  Same — Finality  of  Decision — Oedeb  Pre- 
venting Final  Judgment. 

I3allinRer'8  Ann.  Codes  &  St.  S  G600,  gives 
an  appeal  to  the  Supreme  Court  from  any  order 
affectmg  a  substantial  right  in  a  civil  action  or 
proceeding,  which  either  determines  the  actiou 
or  proceeding  and  prevents  a  final  judgment 
or  discontinues  the  action,  and  from  a  final  or- 
der made  after  judgment,  which  affects  a  sub- 
stantial right.  Hdd  that,  if  an  order  vacating 
a  judgment  or  quashing  a  summons  or  the  serv- 
ice thereof  may  be  followed  by  further  proceed- 
ings and  the  entry  of  a  final  judgment  or  order, 
it  is  not  appealable;  but.  if  its  effect  is  to  de- 
termine the  action  and  prevent  a  final  judgment, 
an  appeal  will  lie. 

3.  Same — Obdeb — Qabnisiimeht  —  Quashing 
Sebvice — Vacation  of  judqhent  Against 

01  ^LBI^  IS  H  EE 

Ballinger's  Ann.  Codes  &  St.  f  6500,  gives 
an  appeal  to  the  Supreme  Court  from  any  order 
affecting  a  substantial  right  or  which  prevents 
a  final  judgment  or  dittcontinues  the  action,  and 
from  a  final  order  after  judgment  which  affects 
a  substantial  right.  Section  5303  provides  that 
a  writ  of  garnishment  shall  require  the  gar- 
nishee to  answer  as  to  his  indebtedness,  and  sec- 
tion ■'>398  provides  that  it  shall  be  unlawful  for 
the  garnishee  to  pay  to  the  defendant  any  debt 
after  service  of  the  writ.  By  section  5401,  in 
case  of  a  garnishee's  default,  judgment  may  be 
rendered  against  bim.  Section  5402  enacts  that 
if  it  appear  from  the  ganiishee's  answer  that 
he  is  indebted,  or  was  when  the  writ  was  served, 
judgment  shall  be  entered  in  favor  of  plaintiff. 
Held,  that  an  order  vacating  a  judgment  against 
a  garnishee  and  quashing  the  service  of  the 
writ  of  gamisfament  was  a  final  determination 
of  that  proceeding,  preventing  a  final  judgment 
therein,  and  hence  was  appealable  to  the  Su- 
preme Court. 

4.  Same—Successive  Appeals — Invalid  Ap- 
peal— Second  Appeal. 

Tnder  Ballinger's  Ann.  Codes  &  St.  S  6510, 
providing  that  no  withdrawal  of  an  appml  and 


no  dismissal  not  going  to  the  snbstance  of  or 
the  right  to  the  appeal  shall  preclude  any  party 
from  taking  another  appeal  in  the  same  case, 
the  pendency  of  an  appeal,  ineffwtual  by  rea- 
son of  failure  to  tile  the  cppcai  bond  within  the 
required  time,  was  no  bar  to  a  Rp«;ond  appeal. 

Api>eal  from  Sui)crlor  Court,  Clallam  Coun- 
ty, Geo.  C.  Iliitc-h,  Judge. 

Actiou  by  II.  L.  Tatmn  and  another,  doing 
business  as  Tatum  &  Bowen,  against  W.  A. 
Geist  and  others;  the  Niagara  Fire  Insur- 
ance Company  and  another  being  garnishees. 
From  an  order  vacating  a  Judgment  against 
the  garnishees,  and  quashing  the  service  of 
the  writ  of  garnishment  plaintiffs  appeaL 
On  motion  to  dismiss  the  appeal.  Denied. 

Shank  &  Smith,  for  appellants.  Tmmbull 
ft  Tmmbull,  for  respondents. 

BUDKIN,  J.  On  the  28th  day  of  Septem- 
ber, 1904,  a  writ  of  garnishment  Issued  out 
of  the  court  below  In  a  certain  action  therein 
pending,  wherein  Tatum  &  Bowen  were  plain- 
tiffs and  W.  A.  Gelst  and  others  were  de- 
fendants, against  the  Niagara  Fire  Insiu-ance 
Company  of  the  city  of  New  York,  the  Lon- 
don Assurance  Corporation,  and  others.  On 
the  same  day  the  writ  was  served  on  the 
Niagara  and  London  Companies;  the  service 
being  made  on  a  resident  agent  of  said  com- 
panies authorized  to  solicit  insurance  in  their 
behalf.  On  the  2l8t  day  of  October,  1904, 
a  default  judgment  was  entered  against  said 
companies,  in  favor  of  the  plaintiffs  in  the 
principal  action,  for  the  sum  of  ?1,150,  with 
Interest  and  costs.  On  the  9th  day  of  Janu- 
ary, lOaj,  the  court  vacated  this  judgment 
and  quashed  the  service  of  the  writ  of  gar- 
nishment, for  the  reason  that  service  on 
an  agent  authorized  to  solicit  insurance  did 
not  confer  jurisdiction  over  the  garnishee 
companies.  On  the  2d  day  of  February. 
1905,  tlie  platntiflTs  in  the  principal  action 
served  a  written  notice  of  appeal  from  the 
order  vacating  the  judgment  and  quashing 
the  service  of  the  writ  of  garnishment,  but 
through  some  Inadvertence  the  notice,  the 
proof  of  service  thereof,  and  a  bond  to  render 
the  appeal  effectual  were  not  filed  until  the 
8th  day  of  February,  1905,  or  until  six  days 
after  the  service  of  the  notice.  On  the  24th 
day  of  February,  1905,  the  plaintiffs  gave 
a  second  notice  of  appeal,  and  filed  the 
notice,  together  with  the  proof  of  service 
thereof  and  an  appeal  bond,  within  the  time 
required  by  law.  The  respondents  now  move 
to  dismiss  the  second  appeal  on  the  follow- 
ing grounds:  (1)  Because  the  order  Is  not 
appealable;  (2)  because  the  appeal  was  not 
taken  within  the  time  limited  by  law;  and 
(ii)  because  a  motion  to  dismiss  the  first 
appeal  was  pending  In  this  court  at  the 
time  the  second  appeal  was  taken. 

While  a  garnishment  Is  ancillary  to  the 
main  action,  it  is  nevertheless  a  "proceeding," 
within  the  meaning  of  the  statute  regulating 
appeals  to  this  court.  Thus,  in  Campbell 
V.  Slmpklns,  10  Wash.  160,  38  Pac.  1039. 
Smith  r.  CuUen,  18  Wash.  398,  51  Pac.  1(H0, 
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UUfwell  T.  UUIett,  ao  Wash.  212,  55  Pnc.  44. 
GaffQey  v.  MegratU,  23  Wash.  47C,  03  Pac. 
52u,  aud  numerous  otber  cases  that  might 
be  cited,  this  court  entertained  apiteuls  from 
judgiueuts  In  guruishmeut  proteediugs,  ir- 
respective of  ttu  appeul  from  the  judgment 
in  the  principal  action.  The  statute  provides 
that  an  appeal  lies  to  this  eourt  fi-om  any 
order  aEfectlug  a  substantial  right  In  a  civil 
action  or  iH-oeeeding,  which  either  in  effect 
determines  the  action  or  proceeding  and  pre- 
vents a  final  judgment  therein  or  discon- 
tinues the  action,  and  from  a  final  order 
made  after  judgment  which  affects  a  sub- 
stantial right.  BalUnger's  Ann.  Codes  4 
St  I  6500.  The  right  to  appeal  from  an 
order  vac-ating  a  judgment  has  been  the  sul>- 
Ject  of  more  or  less  controversy  ever  since 
the  organization  of  this  court.  The  decisions 
are  reviewed  at  Icngtb  in  tlie  majority  and 
dissenting  opinions  in  Nelson  v.  I>enny,  26 
Wash.  327,  67  Puc.  78.  Since  that  decision 
it  baa  been  held.  In  Metier  v.  Metier,  28 
Wash.  734,  69  Pac.  9,  Thompson  t.  Robblns, 
32  Wash.  149,  72  Pac  1043,  Post  v.  Spolcane, 
35  Wash.  114.  76  Pac.  510,  and  perhaps 
otber  cases,  that  an  order  vacating  a  Judg- 
ment is  not  appealable.  On  the  other  band, 
It  was  held  In  Embree  v.  McLennan,  18 
Wash.  651,  u2  Pac.  241,  Deming  Investment 
Co.  V.  Ely,  21  Wash  102,  7  Pac.  353,  Wagnitz 
V.  mtter,  31  Wash.  S43,  71  Pac.  1035,  and 
Nolan  V.  Arnot,  36  Wash.  101,  78  Pac.  4(13, 
tbat  au  order  quasbiug  a  summons  or  the 
service  thereof,  or  vacating  a  judgment 
which  In  ^ect  determines  the  action  or 
proceeding  and  prevents  a  final  judgment 
therein,  Is  appealable.  The  rule  deduclble 
from  these  decisions  is  tills:  If  an  order 
vacating  a  judgment  or  gnashing  a  summons 
or  the  service  thereof  is  or  may  be  followed 
by  further  proceedings  in  the  cause  and  the 
entry  of  a  final  judgment  therein,  such  order 
may  be  reviewed  on  appeal  from  the  final 
judgment,  and  is  not  itself  appealable.  If, 
on  the  contrary,  the  order  vacatiug  the  Judg- 
ment or  quashing  the  summons  or  the  service 
thereof  in  ^ect  determines  the  action  or 
proceeding  and  prevents  a  final  judgment 
therein,  the  order  itself  is  a  final  one,  aud 
Is  therefore  appealable.  Within  this  rule 
an  order  vacating  a  judgmeut  in  a  garnish- 
ment proceeding,  which  does  not  determine 
the  proceeding  and  prevent  a  final  judg- 
ment th^ein,  is  not  api^ealable. 

What  Is  the  effect  of  quasbihg  the  service 
of  a  writ  of  garnislmjent?  A  decision  of 
this  question  involves  a  brief  consideration 
of  the  purpose  of  the  garnishment  and  the 
effect  of  the  service  of  the  writ.  Section 
6393,  BalUnger'a  Ann.  Codes  &  St.,  provides 
that  the  writ  shall  command  the  garnishee 
to  appear  and  answer  under  oath  "what,  if 
anything,  be  Is  Indebted  to  the  defendant, 
or  was  when  such  writ  was  served,  and 
what  proi>erty  or  effects,  if  any,  of  the  de- 
fendant be  has  in  bis  possession  or  under 


Us  control,  or  bad  when  Buch  writ  'was 
served."  Section  5395  prescribes  the  form 
of  the  writ  in  substantially  the  same  lan- 
guage. Section  53i)8  provides  that  it  shall 
not  be  lawful  for  the  garulshce  to  pay  to 
the  defendant  any  debt,  or  to  deliver  to  him 
any  effects,  after  the  service  of  the  writ 
Section  5401  provides  that,  in  ca.se  the  gar- 
nishee makes  default.  It  sliail  be  lawful  for 
the  court  to  render  judgment  against  him 
for  the  full  amount  claimed  by  the  pliUntiff 
against  the  defendant,  or,  in  cai?e  the  plain- 
tiff has  a  judgment  against  the  defendant, 
for  the  full  amount  of  such  judgment,  with 
all  accruing  interests  and  costs.  Section 
5402  provides  that  If  It  appears,  from  the 
answer  of  the  garnishee  or  otherwise,  that 
the  garnishee  Is  indebted  to  the  defendant,, 
or  was  so  Indebted  when  the  writ  was  served, 
Judgmeut  shall  be  entered  in  favor  of  the 
plaintiff  and  against  the  garnishee  for  the 
amount  of  such  indebtedness.  It  will  thus 
be  seen  that  the  garnishment  only  affects 
tlie  indebtedness  doe  from  the  garnishee 
to  the  defendant  at  the  time  of  the  service 
of  the  writ,  or  at  any  time  thereafter  until 
final  judgment  In  the  garnishment  proceed- 
ing, or  effects  in  the  hands  of  the  garnishee 
belonging  to  the  defendant  between  said 
dates.  An  order  quashing  the  service  of  the 
writ  of  garnishment,  not  only  releases  all 
such  indebtedness  and  effects,  but  in  effect 
determines  that  particular  proceeding  and 
prevents  a  final  judgment  or  any  Judgment 
whatever  therein.  If  we  concede  that  a 
second  writ  may  Issue  on  the  same  affidavit, 
yet  the  second  writ  will  only  have  the  same 
operation  as  the  first,  viz.,  to  bring  within 
the  jurisdiction  of  the  court  indebtedness 
due  from  the  garnishee  to  the  defendant  or 
effects  iu  the  bauds  of  the  garnishee  be- 
longing to  the  defendant  at  the  time  of  the 
service  of  the  second  writ,  or  thereafter 
until  final  judgment  on  the  second  writ 
In  other  words,  the  proceedings  under  the 
second  writ  are  to  all  intents  and  purposes 
lnde[>endent  of  the  proceedings  under  the 
first.  There  is  a  different  subject  matter 
and  different  issues.  True,  the  Judgment 
on  the  first  writ  would  be  res  adjudicata 
as  to  all  issues  there  determined,  but  it 
would  have  no  other  or  further  effect.  We 
are  therefore  of  opinion  that  an  order  quash- 
ing the  service  of  a  writ  of  garnishment 
is  in  effect  a  final  determination  uf  that 
proceeding,  and  prevents  a  final  Judgment 
therein.  Such  an  order  is  appealable,  and, 
being  a  final  order,  the  appeal  in  this  case 
was  taken  within  the  time  limited  by  law. 
The  first  appeal  was  ineffectual,  by  reason 
of  the  failure  to  file  the  bond  on  appeal 
within  the  time  required  by  law.  The  pend- 
ency of  such  an  appeal  is  no  bar  to  a 
second  appeal  in  the  same  cause.  Balliuger's 
Ann.  Codes  &  St  {  6519;  Embree  v.  Mc- 
Lennan, supra ;  SUgh  v.  Shelton  S.  W,  R. 
B.  Ca,  20  Wash.  16,  54  Fac.  763;  Grlfilth 
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T.  Maxwell.  30  WbbIi.  403,  55  Pac:  571; 
Moble  T.  Wbltten,  34  Waal).  507.  76  Pac  95. 

The  motion  to  dlamlsa  the  appeal  la  tbere- 
fore  denied. 

MOUNT,  C.  J.,  and  ROOT.  DUNBAR, 
HADLBY,  GROW*  and  FULLERTON,  JJ., 
conenr. 


BOXD  V.  AMERICAN  SAV.  BANK  ft  " 
TRUST  CO. 

(Supreme  Court  of  WasIiinKtou.  Nor.  % 
1905.) 

EscBOw  —  Payment  —  SuBSTAJrriAL  Compu- 

ANCB  WITH  COKTBACT. 

Where  the  assignee  of  the  proapective  por- 
cflaaer  of  stock  in  escrow  made  arrangements 
with  tlie  lioldiuK  bank  wlieTeby  drafts  of  the 
prospective  seller,  drawn  on  the  payments  which 
by  the  escrow  agreement  were  to  have  been 
made  to  the  bank  tor  the  prospective  seller's 
credit,  should  be  honored,  and  the  seller  was 
informed  by  the  bank  that,  when  he  drew,  tbe 
amonnt  due  would  be  placed  to  his  credit,  and 
prior  to  any  declaration  of  forfeiture  the 
amount  due  was  in  fact  so  deposited  to  tbe 
seller's  credit,  there  was  a  sobstantial  compli- 
ance with  the  contract,  so  as  to  prerait  a  for- 
feiture, though  at  the  time  the  seller  was  In- 
formed of  tbe  arrangement  there  were  paym^ts 
overdue  under  the  contract. 

Appeal  from  Superior  Oourt,  King  County; 
Miles  Polndexter,  Judge. 

Action  by  A.  G.  Boyd  against  tbe  American 
Savings  Bank  &  Trust  Oompany.  From  a 
Judgment  In  favor  of  defendant,  plaintiff 
appeals.  Affirmed. 

Anst  it  Terhnne,  for  appellant  Roberts  & 
Leehey  and  I*  Y.  Ray,  for  respondent 

HADLBT.  T.  This  action  waa  brought  to 
recover  the  possession  of  a  certain  certificate 
of  stock,  or  the  value  thereof,  If  delivery 
cannot  be  had.  The  certificate  calls  for  115 
■hares  of  tbe  capital  stock  of  the  Seattle 
Iron  &  Wire  Works,  a  corponitlon,  and  it  is 
stipulated  In  writing  between  the  parties  that 
for  all  the  purposes  of  this  suit  the  stock 
shall  be  deemed  to  be  <tf  the  value  of  (2,000. 
Tbe  complaint  alleges  that  tbe  plalnttflT  is 
the  owner  and  entitled  to  the  possession  of 
tbe  stock,  and  that  It  Is  unlawfully  withheld 
by  the  defmdant  Tbe  answer  Is  a  general 
denial.  The  cause  came  on  for  trial  before 
a  Jury,  and  at  the  conclusion  of  tbe  testimony 
a  motion  by  the  defendant  fbr  a  directed 
verdict  In  Its  favor  was  granted.  A  similar 
motion  made  the  plaintiff  was  denied.  A 
verdict  for  the  defendant  was  returned,  and 
judgment  was  entered  thereon  to  the  effect 
that  at  the  beginning  of  this  suit  tbe  defend- 
ant was  rightfully  In  the  possession  of  the 
certificate  of  stock,  that  the  plaintiff  was  not 
entitled  thereto,  and  tti&t  tbe  defendant  shall 
recover  costs.   The  plaintiff  has  appealed. 

The  material  facts  shown  In  evidence  were 
about  as  follows:  On  or  about  the  4th  day 
of  May,  1004,  the  appellant,  as  owner  of  said 
stock,  entered  Into  an  agreement  wltb  one 
BrUcoe,  pursuant  to  which  the  two  deposited 


the  certificate  with  the  respondrait  npon  tbe 
following  written  terms :  "Escrow  memoran- 
dum. Seattle.  Wash..  May  2d,  1904.  The  at- 
tached certificate  of  stock  for  one  hnndred 
and  fifteen  (115)  shares  of  tbe  Seattle  Iron 
&  Wire  Works  Is  deposited  wltb  tbe  Ameri- 
can Savings  Bank  &  Trust  Co.,  subject  to  tbe 
following  conditions:  Tbe  stock  is  the  prop- 
erty of  A.  G.  Boyd  and  is  deposited  by  him 
to  be  delivered  to  S.  G.  Briscoe  or  order  upon 
said  S.  C.  Briscoe  paying  dierefor  two  thou- 
sand ($2,000)  dollars  In  the  following  manner 
and  on  or  before  the  following  dates,  to  wit: 
Tbe  sum  of  $100.00  paid  upon  depositing  the 
stock  this  date ;  the  sum  of  $200.00  to  be  paid 
May  23d,  1904;  the  sum  of  $200.00  to  be  paid 
June  23,  1904 ;  the  sum  of  $100.00  to  be  paid 
July  23d,  1904;  and  on  the  23d  of  each  suc- 
ceeding month  thereafter  tbe  sum  of  $100.00 
until  the  whole  pnrchase  price  la  paid.  In 
case  of  failure  to  make  any  paymoit  tbe 
American  Savings  Bank  ft  Trust  Co.  is  In- 
structed hereby  to  deliver  the  stock  to  said 
A.  G.  Boyd  or  his  order.  In  case  all  pay- 
ments are  made  tben  said  American  Savings 
Bank  &  Trust  Co.  Is  Instructed  to  delivw 
said  stock  to  said  S.  O.  Briscoe.  All  pay- 
ments referred  to  are  to  be  made  at  the  Amer- 
ican Savings  Bank  ft  Trust  Co."  Respondott 
on  the  same  day  accepted  the  possession  of 
tbe  certificate,  with  the  above  memorandum 
of  agreement  attached  thereto.  Tbe  $100  cash 
payment  made  on  that  day  was,  at  appel- 
lant's request,  placed  to  the  tatter's  credit  In 
tbe  respondent  bank,  and  It  was  understood 
that  subsequent  payments  should  be  likewise 
credited.  Soon  after  this  time  appellant  was 
making  arrangements  to  go  to  San  Francisco, 
where  be  expected  to  ronaln  for  some  tlme^ 
Prior  to  going  away  he  consulted  wltb  re- 
Bpondent'a  manager  about  tbe  best  manner 
to  draw  for  this  money  while  he  was  away. 
Tbe  manager  told  bim  to  draw  checks  upon 
bis  account  wltb  respondent  through  tbe  lat- 
ter's  San  Francisco  banking  correspondent 
This  was  accordingly  done  while  appellant 
was  In  San  Francisco.  It  will  be  noticed 
from  tbe  foregoing  quoted  monorandum  of 
agreement  that  the  sum  of  $200  was  to  be 
paid  on  tlie  23d  day  of  May,  a  like  sum  on  the 
23d  day  of  June,  and  $100  on  the  23d  day 
of  each  succeeding  month.  Tbe  following 
sums  were  by  respondent  placed  to  the  credit 
of  appellant's  account: 

May  4th  $100  00 

May  2r)th   200  00 

June  24th   200  00 

July  29th   100  00 

Sept  2tjth   100  00 

—    100  00 

Oct  24th....   100  00 

Nov.  23d   100  00 

It  will  be  seen  that  the  credits  and  tbe 
several  amounts  thereof  correspond  with  tbe 
number  of  months  and  tbe  amounts  to  be  paid 
in  those  months.  Inclusive  of  the  month  of 
November.  There  Is  some  discrepancy  be- 
tween the  dates  of  some  of  the  d^ioslts  and 
tbe  dates  for  payment  named  In  the  contract; 
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but  It  does  not  appear  when  the  payments 
were  actually  made  "at  the  American  Sav- 
ings Auk  &  TrDBt  Oompany,"  as  provided 
In  tbe  contract  The  dates  shown  relate  only 
to  the  time  when  the  several  smns  were  pla- 
ced to  the  credit  of  appellant's  account  In  the 
bank.  No  sum  was  respondent  placed 
to  the  credit  of  appellant's  account  during  the 
succeeding  months  of  December  and  January. 
In  the  month  of  February  appellant  returned 
from  San  Frandsco.  On  the  28th  day  of  the 
latter  month  he  called  early  In  the  day  at 
respondent's  bank  and  had  his  pass  book 
balanced.  Tbe  balance  shown  was  with  ref- 
erence to  the  close  of  business  on  ibe  day  be- 
fore, and  no  deposits,  therefore,  appeared  for 
tbe  months  of  December  and  January.  On 
the  same  day  a  payment  of  fSOO  by  check  to 
appellant  or  bearer  was,  by  the  assignee  of 
the  contract,  handed  to  the  hank,  and  by  the 
latter  placed  to  tlie  credit  of  appellant's  ac- 
count The  sold  amount  mode  tbe  aggregate 
sum  of  the  credits  the  full  amount  due  under 
the  contract  up  to  that  time.  During  appel- 
lant's absence  he  had  drawn  all  that  had 
been  previously  credited  to  his  account  ex- 
cept and  at  the  time  he  called  at  the 
bank  he  was  told  by  ttie  bank  officers  that  the 
assignee  of  the  contract  was  waiting  until 
appellant  should  draw,  when  the  amount 
would  be  placed  to  his  credit  He  at  that 
time  presented  no  check,  asked  for  no  money, 
and  made  no  demand  for  tbe  certificate  of 
stodE.  A  f^  days  afterward,  on  the  4tb 
day  of  March,  be  went  to  the  bank  and  de- 
manded possession  of  the  certificate  of  stock, 
which  was  refused. 

Did  the  court  err  in  Instructb^  a  verdict 
tot  respondent?  The  remarks  of  the  trial 
court  appearing  In  the  record  indicate  that 
he  believed  there  was  a  snbstantlal  com- 
pliance with  the  contract,  In  that  it  was 
understood  that  appellant  would  from  time  to 
time  draw  upon  respondent  for  this  money 
during  his  absence,  and  that  the  money  would 
be  ready  to  meet  such  demands.  The  man- 
ager of  the  bank  testified  that  the  assignee 
of  Briscoe  had  arranged  with  the  bank  to 
meet  the  payments  for  him.  The  court  held 
that  the  bank  thereby  became  his  agent  to 
make  the  payments  If  he  should  overlook 
them,  and  the  manager  also  testified  that 
appellant  agreed  tbat  be  would  draw  upon 
the  bank  for  these  payments,  and  also  that 
Buch  drafts  would  have  been  paid.  It  Is 
certain  that  no  demand  was  ever  made  of 
the  bank  as  escrow  holder  for  money  due 
or  arising  from  this  contract  when  it  was  not 
forthcoming,  and  we  believe  the  court  was 
right  in  holding  that  there  was  such  a  sub- 
stantial compliance  as  prevented  a  forfeiture. 
One  thousand  three  hundred  dollars  on  a  con- 
tract calling  for  a  total  of  $2,000  had  been 
paid  and  credited  to  appellant's  account  be- 
fore he  demanded  poss^lon  of  the  stock,  and 
not  another  dollar  was  then  due.  Respond- 
ent was  a  mere  escrow  holder,  and,  In  view 
of  the  i)ayments  made,  the  contract  left  with 


it  showed  that;  wboi  demand  fat  poMOSston 
of  tbe  stock  was  mad^  nothing  was  then  due. 
Under  such  drcnmstances  respondent  should 
not  hare  yielded  possession  of  the  stock. 

We  think  the  court  did  not  err  In  Its  In- 
struction, and  tbe  judgment  is  affirmed. 

MOUNT,  a  J.,  and  PULLBRTOX,  RUD- 
KIX.  DUNBAB.  BOOT,  and  CROW.  JJ., 
concur. 


EVERETT    PRODUCE    CO.    v.  SMITH 
BROS.  (GOBRIO,  Oarnishee). 

(Supreme  Court  of  Washington.   Nov.  25, 
1906.) 

Fraudulewt  CowviTAwate — Saucs  in  Bulk — 
Stateubnt  or  LiABiLrriss. 

A  sale  of  all  the  property  belonging  to  a 
livery  stable  business  Is  not  a  sale  of  eoods, 
wares,  and  merchandise,  within  Laws  1901,  p. 
222,  c  100,  providing  that  sales  of  mercbandiae 
In  bulk  shall  be  invalid  unlen  a  statement  of 
the  seller'a  liabilities  is  furnished. 

Appeal  from  Superior  Court  Snohunlah 
County;  W.  W.  Black,  Judge. 

Action  by  the  Everett  Produce  Company 
against  Smith  Bros.,  in  which  A.  C.  Ooerig 
was  served  as  garnishee.  From  a  judgment 
In  favor  of  the  garnishee,  plaintiff  appeals. 
Affirmed. 

William  Bheller,  for  appellant  Bell  & 
Austin,  for  respond«it 

DUNBAR,  J.  On  the  12th  day  of  May, 
1003,  the  appellant  recovered  judgment  In  the 
superior  court  of  Snohomish  county  against 
tbe  defendants,  Smith  Bros.,  for  the  sum  of 
$449.  On  the  same  day  It  made  affidavit  for 
a  writ  of  garnishment  against  A.  O.  Goerlg, 
the  respondent  garnishee  in  this  casa  Goerlg 
failed  to  make  any  aiq>earattce  or  answer  to 
the  writ;  default  was  taken,  and  ju<^ment 
rendered  against  blm  on  tbe  4th  day  of  June^ 
1903.  On  tbe  16tb  day  of  June,  3008,  the 
garnishee  respondent  served  upon  appellant  a 
notice  of  bearing  a  motion  to  set  aside  the 
judgment  obtained  against  blm,  and  an  affi- 
davit in  support  of  said  motion.  On  the  27th 
day  of  June,  lOOS,  the  court  vacated  the  judg- 
ment against  the  garnishee,  and  on  the  30tb 
day  of  June  his  answer  as  garnishee  In  the 
aforesaid  matter  was  filed.  Upon  the  trial 
the  court  found,  among  other  things  wbicb 
are  Irrelevant  to  this  Investigation,  that 
during  the  year  1902  Smith  Bros.,  the  above- 
named  defendants,  owned  and  operated  a 
livery,  feed,  and  boarding  stable  In  the  city  of 
Everett  Wash.,  and  became  Indebted  to  the 
plaintiff,  appellant  here,  In  the  sum  of  $432.- 
49,  for  goods,  wares,  and  merchandise  sold 
and  fnmlshed  to  said  Smith  Bros,  and  used  in 
running  and  operating  said  livery  bam,  and 
thereafter  tbe  said  plaintiff  procured  a  judg* 
ment  for  said  snm  against  the  said  Smith 
Bros.,  who  at  tbe  time  of  tbe  procurement  of 
said  judgment  were  Insolvent  and  unable  to 
pay  the  same ;  that  on  or  about  the  12th  day 
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of  December,  1902,  Ooerig  loaned  to  the  said 
amith  Bros,  the  gum  of  $290;  that  at  said 
date  there  was  a  chattel  mortgage  upon  all 
the  property  owned  and  ased  by  the  said 
Smith  Bros,  for  the  sum  of  $302.30,  which  was 
a  firat  and  valid  Hen  upon  said  property ;  tliat 
on  or  al>out  the  Otta  day  of  January,  1903. 
said  Smith  Bros.,  being  unable  to  pay  said 
Goerlg  the  said  Bum  of  $200  and  to  dlscliftrfie 
the  said  chattel  mortgage  of  $302.50.  made  a 
bill  of  sale  of  all  of  said  livery  stock  aud 
property  to  the  said  Goerlg  for  the  considera- 
tion of  the  aald  $290  theretofore  loaned  to  the 
said  Smith  Bros,  by  Goerlg,  and  his  assump- 
tion and  agreement  to  pay  the  said  chattel 
mortgage  of  $382.50,  and  the  interest  thereon ; 
and,  under  and  by  virtue  of  said  bill  of  sale, 
the  said  Goerlg  took  possession  and  became 
the  owner  of  said  livery  bams  and  stock; 
that  after  the  execution  of  said  bill  of  sale  to 
Smith  Bros.,  the  plaintiff  caused  a  writ  of 
garnishment  to  be  Issued  by  virtue  of  said 
judgment,  in  their  favor  and  against  Smith 
Bros.,  and  caused  the  said  Goerfg  to  be 
garnished,  and  that  Issues  were  made  upon 
said  garnishment  and  this  trial  had;  that 
said  property  so  turned  over  to  said  Ooerig 
was  of  no  greater  value  than  $700;  that 
Goerlg  at  the  time  of  receiving  the  said  bill  of 
sale  from  Smith  Bros.,  did  not  canse  the  said 
Smith  Bros,  or  either  of  them  to  make  an 
affidavit  as  to  the  names  and  the  amounts  due 
their  creditors,  as  provided  by  Sess.  Laws 
1901.  p.  222,  c.  109.  As  conclusions  of  law  the 
court  found  that  the  respondent,  Goerlg, 
was  entitled  to  be  dismissed  out  of  the  action 
(1)  because  he  was  not  a  purchaser  of  the 
business  of  Smith  Bros,  within  the  sales  In 
bulk  law,  and  (2)  because  he  was  at  the  time 
of  the  giving  of  the  bill  of  sale  a  mere  creditor 
of  the  said  firm  of  Smith  Bros,  and  that  the 
garnishee  defendant  was  entitled  to  a  Judg- 
ment fbr  bis  costs  in  this  action.  Certain 
findings  of  fact  and  conclnslons  of  law  were 
proposed  by  the  appellant,  which  the  court 
refused  to  find.  From  this  Judgment,  this 
appeal  Is  taken. 

The  first  error  assigned  is  that  the  court 
erred  in  ordering  a  directed  Judgment  ren- 
dered against  the  garnishee  to  be  vacated 
and  set  aside.  Without  reviewing  the  show- 
ing made  by  the  garnishee  defeidant  in  this 
case,  we  are  satisfied  that  the  court  acted  well 
within  its  discretion  in  vacating  the  Judg- 
ment. We  are  also  satisfied  from  a  perusal 
of  the  record  that  no  error  was  committed  by 
the  court  In  finding  that  the  property  turned 
over  to  respondent  was  of  no  greater  value 
than  $700.  This  leaves  for  discussion  only 
the  principal  contention  of  whether  or  not  the 
bin  of  sale  taken  by  the  garnishee,  defendant 
Ooerig,  is  void  under  the  provisions  of  chap- 
ter 109,  p.  222,  of  the  Laws  of  1901,  an  act  to 
r^ulate  the  purchase,  sale,  transfer,  and  in- 
cumbrance of  stocks  of  goods,  wares,  and 
merchandise  in  bulk,  and  prescribing  penal- 
ties for  the  violation  thereof.  Section  1,  p. 
22%  ot  said  law  provides  tliat:  "It  shall  be 


the  duty  of  every  person  who  shall  bargain 
for  or  purchase  any  stodi  of  goods,  wares,  or 
merchandise  in  bulk  for  cash  or  on  credit,  be- 
fore paying  to  the  vendor  or  his  agent  or 
representative,  or  delivering  to  the  vendor  or 
his  agent  any  part  of  the  purchase  price 
thereof,  or  any  promissory  note,  or  other 
evidence  therefor,  to  demand  of  and  receive 
from  such  vendor,  or  agent,  or  if  the  vendor 
or  ageut  be  a  corporation,  then  from  the 
president,  vice-president,  secretary  or  man- 
aging agent  of  such  corporation,  a  written 
statement  sworn  to  [in  form  afterwards  pre- 
scribed] of  the  names  and  addresses  of  all 
the  creditors  of  said  vendor,  to  whom  said 
vendor  may  be  Indebted,  together  with  the 
amount  of  the  Indebtedness  due  or  owing,  and 
to  become  due  or  owing,  by  said  vendor  to 
each  of  such  creditors;  and  It  shall  be  the 
duty  of  said  vendor  or  agent  to  furnish  such 
statement,  which  shall  be  verified  by  an 
oath."  And  it  further  provides  that,  in  case 
such  statement  under  oath  Is  not  required  and 
taken,  the  transfer  shall  be  fraudulent  and 
void.  The  transfer  in  this  case  was  of 
horses,  wagons,  and  harness,  which  comprised 
the  stock  in  the  livery  stable.  The  construc- 
tion of  this  statute  has  been  before  this  court 
frequently,  and  it  Is  Insisted  by  the  appellant 
here  that  this  cause  falls  within  the  decision 
of  this  court  In  Plass  v.  Morgan,  36  Wash. 
160,  78  Pac.  784.  In  that  case  It  was  held 
that  the  buying  of  all  the  goods,  wares,  and 
merchandise  In  a  restaurant  was  a  purchase 
within  the  contemplation  of  the  statute  Just 
above  quoted.  It  may  be  a  little  difficult  to 
distinguish  that  case  from  the  case  at  bar, 
and  yet  we  think  that  there  Is  In  reality  a 
distinction,  and  that  the  goods,  wares,  and 
merchandise  necessarily  used  by  a  restaurant 
keeper  can  more  appropriately  be  termed  a 
"stock  of  merchandise"  than  the  horses  and 
carriages  In  a  livery  stable.  It  Is  true  that  a 
restaurant  keeper  when  he  buys  a  ton  of  fiour 
does  not  buy  It  for  the  purpose  of  selling  the 
article  again  In  the  same  condition  that  it  was 
in  when  he  bought  it,  as  does  the  ordinary 
merchant;  but  he  does  dispose  of  the  same 
goods  In  a  changed  condition,  and  it  is  a  busi- 
ness which  from  necessi^  calls  for  constant 
and  continued  purchases  from  wholesale 
dealers.  While,  on  the  other  band,  there  is 
no  sale  of  horses  or  carriages  contemplated 
at  all  In  the  conducting  of  a  livery  business, 
and  the  stock  when  once  obtained,  outeide  of 
Uie  feed  required  fbr  feeding  the  horses,  is 
less  mutable.  In  any  event  we  do  not  see 
our  way  clear  to  extend  Uie  doctrine  an- 
nounced in  Plass  V.  Morgan,  which  we  think 
would  have  to  be  done  to  maintain  appellant's 
theory  in  this  case.  In  a  subsequent  case 
however,  viz.,  Albrecht  v.  Cudlhee,  37  Wash. 
206,  79  Pac.  G2S,  the  decision  announced,  It 
seems  to  us,  clearly  covers  the  case  at  bar. 
There  it  was  contended  that  a  cash  register 
kept  by  Harklns  &  Webb,  saloon  keepers, 
which  was  levied  upon  while  in  tlie  possession 
of  the  purchasers  of  said  business,  was 
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property  which  fell  within  the  provisions  of 
the  law  in  relatton  to  sales  in  bulk,  and  that 
the  sale  of  the  said  cash  register  was  void 
by  reason  of  tlie  failure  of  the  purchasers  to 
require  the  afladavit  provided  by  the  law ; 
and  this  court  held  that  the  cash  register 
was  not  a  part  of  tlie  stock  of  goods,  wares,  or 
merchandise  in  the  saloon,  citing  Van  Patten 
T.  Leonard.  55  Iowa,  520,  8  N.  W.  334,  and 
Kent  T.  Liverpool,  etc.,  Ins.  Co.,  26  Ind.  20^, 
89  Am.  Dec.  463. 

It  is  Insisted  by  the  appellant  that  that  case 
Ib  not  In  point,  for  the  reason  that  It  was 
decided  on  stipulated  facts  and  on  different 
procedure,  and  that  It  can  be  gathered  that 
had  the  garnishment  procedure  been  used  the 
case  would  have  been  decided  differently. 
We  think  there  Is  nothing  In  this  assertion, 
for  the  same  rules  of  construction  would  be 
applied  to  the  statute  whether  the  questions 
arose  under  a  gnrnlsbment  proceeding  or 
under  an  attachment  or  a  levy  on  execution. 
As  to  the  stipulation,  that  was  only  as  to  the 
value  of  the  cash  register,  that  it  was  used  In 
making  up  and  keeping  the  cash  of  the  cou- 
cem,  and  that  it  was  not  a  part  of  the  goods, 
wares,  and  merchandise  kept  for  sale  in  the 
saloon.  There  Is  no  contention  In  this  case 
that  the  property  sold  to  the  respondent  was 
kept  for  sale ;  so  that  the  stipulated  facts  In 
that  case  do  not  in  any  way  affect  the  de- 
cision of  the  court.  We  think,  under  the  law 
88  announced  In  that  case  and  to  which  we 
feel  constrained  to  adhere,  that  do  error  was 
committed  by  the  court  In  the  conclusions 
reached. 

The  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  FIADLET.  FULLER- 
TON,  RUDKIN,  ROOT,  aud  CROW,  JJ., 
concur. 


STATE  ex  pel.  GRASS  et  al.  WHITE, 
Justice  of  the  Peace,  et  al. 

(Supreme  Court  of  Washington.   Nov.  25, 
1905.) 

1.  Appeal — Bond — Sufficiency. 

Where,  on  apoeal  from  a  judgment  dismiss- 
ing a  petition  for  a  writ  of  certiorari  and  af- 
firmlDg  a  jud^ent  declaring  a  deposit  in  lieu 
of  bait  forfeited,  the  bond  was  entitled  merely 
"Appeal  Bond,"  and  appeared  to  be  intended 
to  perform  only  the  functions  of  an  appeal  bond, 
the  appeal  would  not  be  dismissed  on  the  ground 
that  the  bond  contained  language  makmg  it 
also  a  supersedeas  bond  and  was  not  sufficient 
in  amount  for  such  a  bond. 

2.  EXTBADITION  —  WaBBANT  —  COMFLAINT  — - 

Sufficiency. 

Under  2  Ballinger's  Ann.  Codes  &  St.  )E 
7017,  declaring  that,  when  any  person  shall  be 
found  within  the  state  charged  with  an  offense 
committed  in  another  state,  any  court  or  mag- 
istrate may  on  complaint  issue  a  warrant  for 
his  arrest,  etc.,  the  complaint  on  which  the  war- 
rant is  issued  must  show  that  accused  has  been 
legally  charged  with  crime  in  the  demanding 
state. 

3.  Bail — Involuntary    Deposit  —  Recovery, 

Where,  in  extradition  proceedings,  accused 
was  arrested  under  a  warrant  issued  on  a  com- 
plaint which  was  insufficient  to  justify  the  i^u- 


ance  of  a  warrant,  a  deposit  In  lieu  of  bail  to 
secure  a  release  of  accused  was  involuntary, 
and  the  depositor  was  entitled  to  recover  it, 
though  accused  did  not  appear. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty; A.  E.  Rice,  Judge. 

Petition  by  the  state,  on  the  relation  of 
W.  S.  Grass  and  another,  against  S.  C. 
White,  as  justice  of  the  peace,  and  another, 
for  writ  of  certiorari.  From  a  judgment 
denying  the  petition,  petitioners  appeal.  Re- 
versed. 

W.  W.  Langhorne  and  Forney  &  Powder, 
for  appellants.  J.  R.  Buxton,  A.  J.  Falknor, 
and  Reynolds  &  Stewart,  for  respondents. 

ROOT.  J.  This  la  an  appeal  from  a  judg- 
ment dismissing  a  petition  for  a  writ  of  cer- 
tiorari and  atlirming  a  Judgment  of  forfeiture 
rendered  by  a  Justice  In  a  proceeding  on  be- 
half of  the  state  against  one  Daniel  Grass 
preliminary  to  extradition.  The  facts  in- 
volved were  about  as  follows:  The  sheriff 
of  Lewis  county  received  a  letter  couched 
In  the  following  language;  "Mr.  W.  H. 
Urquhart,  Chehalls,  Wash.— Dear  Sir:  En- 
closed please  find  warrant  foi-  Daniel  Grass, 
which  will  enable  you  to  file  a  complaint 
and  have  a  fugitive  warrant  Issued,  on 
which  you  cau  arrest  him  and  hold  bim  un- 
til I  can  come  and  get  him.  As  soon  as 
you  arrest  him  wire  me,  and  I  will  come 
with  necessary  papers.  Hoping  you  will 
succeed,  I  remain  yours,  Frank  Deist."  The 
warrant  referred  to  In  said  letter  purport- 
ed to  be  a  warrant  Issued  by  one  G.  W. 
Hendricks,  a  justice  of  the  peace  of  Labette 
county.  In  the  state  of  Kansas.  Neither 
the  warrant  nor  the  signature  thereto  was 
certlQed  or  in  any  manner  authenticated. 
The  document  recited  that  a  complaint  bad 
been  made  before  said  Justice  charging  sala 
Grass  with  a  certain  felony.  Upon  receiv- 
ing this  letter,  with  said  purported  warrant 
Inclosed,  the  sheriff  of  Lewis  county  filed  a 
complaint  with  S.  C.  White,  one  of  the  Jus- 
tices of  the  peace  in  and  for  said  county, 
and  said  magistrate  thereupon  issued  a 
warrant  for  the  apprehension  of  said  Grass 
as  a  fugitive  from  Justice,  and  the  latter 
was  by  the  sheriff  arrested  and  brought  be- 
fore said  court  The  complaint  filed  by  the 
sheriff  and  upon  which  the  warrant  was  is- 
sued did  not  recite  that  any  indictment,  In- 
formation, or  complaint  of  any  kind  bad 
ever  been  made,  filed,  or  entered  against 
said  Grass  In  the  state  of  ICansas,  or  that 
said  Grass  was  in  any  manner  charged  with 
any  crime  In  said  state.  When  Grass  was 
brought  before  Justice  White,  the  hearing 
was  continued  until  a  future  date,  and  his 
bail  bond  was  fixed  in  the  sum  of  91,500. 
In  lieu  of  this  bail  bond,  a  cash  deposit  was 
made  by  W.  S.  Grass,  the  father  of  said 
Daniel  Grass,  and  the  latter  was  thereupon 
admitted  to  liberty;  the  condition  of  the 
deposit  being  that  he  shoul*  appear  at  the 
time  and  place  to  which  the  hearing  had 
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been  adjourned.  On  tbe  day  to  which  the 
hearing  had  been  cmtinned  said  Daniel 
Grass  failed  to  appear,  and  thereupon  the 
Justice  proceeded  to  and  did  declare  said 
ball  money  forfeited.  These  appellants  there- 
after. In  the  superior  court,  sued  out  a  writ 
of  review  or  certiorari  to  said  Justice  White, 
and  sought  to  have  the  action  of  said  justice 
in  declaring  a  forfeiture  of  said  hall  money 
set  aside  and  held  for  naught  From  a  judg- 
ment denying  appellants  relief,  this  appeal 
is  taken. 

A  motion  Is  made  to  dismiss  the  appeal, 
for  the  reason  tliat  the  appeal  bond,  being 
only  in  the  sum  of  ^00,  contains  language 
making  It  In  form  an  appeal  and  supersedeas 
bond.  The  bond  is  entitled  "Appeal  Bond," 
and  It  la  evident  that  Its  purpose  was  solely 
to  perform  the  functlanB  of  an  appeal  bond. 
It  was  never  used,  or  sought  to  be  used,  as 
a.  supersedeas.  This  is  not  an  appeal  from  a 
money  judgment,  nor  Is  there  anytbli^  In 
the  order  or  Judgment  of  the  superior  court 
that  could  be  superseded.  It  should  not  be 
the  practice  of  an  appellate  court  to  dismiss 
appeals  for  technical  reasons,  unless  such 
course  be  imperative  under  the  requirements 
of  the  statute.  In  the  case  of  Westland  Pub- 
lishing Company  v.  Royal,  30  Wash.  408. 
18  Pac.  1006,  in  discussing  a  motion  to  dis- 
miss an  appeal,  this  court  spoke  as  follows: 
"It  is  not  the  policy  of  our  law  to  deprive 
a  litigant,  upon  merely  technical  grounds, 
of  the  right  to  have  his  cause  tried  and 
determined  ui>on  its  merits."  The  motion 
to  dismiss  the  appeal  is  overruled. 

Upon  the  merits  It  Is  urged  by  ai^ellants 
that  there  was  no  authority  for  requiring 
a  bail  bond,  and  consequently  no  consldera- 
tloQ  for  the  deposit  of  the  bail  money,  which 
was  made  In  lieu  of  such  bond.  This  conten- 
tion is  made  upon  tbe  ground  that  the  com- 
plaint sworn  to  by  the  sherltT  before  Justice 
White  was  fatally  defective  for  the  reason 
that  it  did  not  allege  that  Grass  had  been 
charged  In  another  state  with  a  crime.  Sec- 
tion 7017,  2  Ballinger'a  Ann.  Codes  &  St, 
provides  how  a  fugitive  may  be  complained 
against  and  arrested  In  this  state.  It  says: 
"Whenever  any  person  shall  be  found  within 
this  state  charged  with  an  offense  committed 
In  any  state  or  territory,  and  liable  by  the 
Constitution  and  laws  of  tbe  United  States 
to  be  delivered  on  the  demand  of  the  eiecu- 
tive  of  such  state  or  territory,  any  court  or 
magistrate  authorized  to  Issue  warrants  in 
criminal  cases  may,  upon  complaint  under 
oath  setting  forth  the  offense,  and  such  other 
matters  as  are  necessary  to  bring  tbe  ofTeuse 
within  the  provisions  of  law.  Issue  a  warrant 
to  bring  the  person  so  charged  before  the 
same  or  some  other  court  or  magistrate  so 
authorized  within  the  state  to  answer  such 
complaint  as  In  other  cases."  Section  7018 
provides  for  the  examination  of  such  arrest- 
ed person,  and  points  out  how  he  may  be 
required  to  recognize  to  appear  before  the 
court  or  magistrate  at  a  future  day.   It  Is  al- 


so contended  1^  appellants  that  tbe  Justice 
had  no  mnthoriiy  of  law  to  accept  cash  baO 
in  a  proceeding  of  this  kind  Instead  <tf  the 
bond  mentioned  In  tt»  statute.  Other  ob- 
jections are  slso  urged;  but  in  view  of  our 
conclusion  upon  the  first  proposition  mention- 
ed, it  wUl  be  unnecessary  to  discuas  any 
other. 

It  would  seem  from  a  reading  of  the  stat- 
ute, and  from  an  examination  of  the  au- 
thorities bearing  upon  procedure  of  this  kind, 
that  the  warrant  for  the  apprehension  in  this 
state  of  a  fugitive  from  another  state  must 
be  based  upon  a  complaint  showing  that  said 
person  is  under  a  legal  charge  of  crime  In 
such  other  state.  A  complaint  made  and 
filed  In  this  state  charging  a  person  be  re 
with  having  committed  a  crime  in  another 
state  Is  not  a  legal  charge  of  crlrn^  as  that 
exivession  Is  ennmon^  understood  In  crtini- 
nsl  jurispnidraice.  A  1^1  charge  of  crime, 
as  contemplated  in  our  extradition  statutes, 
means  one  made  in  that  state  having  juris- 
diction to  try  the  offense,  and  from  which 
the  fugitive  has  fled.  Hence  it  follows  that 
the  complaint  made  before  Justice  of  the 
Peace  White  was  insnfl[lclent  to  Justify  thn 
issuance  of  a  warrant  or  to  in  any  manner 
authorize  the  apprehension  or  detention  of 
said  Grass.  Such  restraint  being  without 
Justification,  the  Justice  could  not  legally  de- 
mand of  him  a  bond  or  a  cash  deposit  as  a 
prerequisite  to  his  release.  He  was  entitled 
to  his  liberty  as  a  matter  of  right  and  was 
not  called  upon  by  the  law  to  furnish  any 
recognisance.  Being,  however,  restrained 
from  exercising  this  right,  except  upon  con- 
dition of  his  furnishing  a  bond  or  cash  bail, 
the  deposit  of  said  hail  money  was  an  in- 
voluntary act  on  his  part  or  In  his  behalf. 
The  Justice  having  obtained  possession  of 
such  money  without  authority  of  law,  nei- 
ther he  nor  the  county  nor  the  state  acquired 
any  title  therein  or  right  of  possession  as 
against  appellants  thereto.  The  title  and 
right  to  possession  of  this  money  remained 
In  the  party  who  deposited  it. 

In  tbe  case  of  In  re  Foye,  21  Wash.  250. 
57  Pac.  825,  this  court,  speaking  by  Anders, 
J.,  with  reference  to  the  authority  requisite 
to  extradite  a  fugitive  from  Justice,  employ- 
ed this  language:  "It  will  be  observed  that 
there  are  three  things  requisite  In  order  to 
authorize  the  executive  authority  of  a  state 
to  extradite  a  fugitive  from  Justice,  and 
they  are  these:  First  the  accused  must 
be  demanded  as  a  fugitive  from  Justice  by 
the  executive  of  the  state  from  which  lie 
fled;  second,  such  demand  must  be  accom- 
panied by  a  copy  of  an  indictment  found, 
or  an  aflBdavlt  made,  before  a  ma^strate 
charging  the  fugitive  with  having  commit- 
ted a  crime  In  the  demanding  state;  and, 
third,  such  copy  of  the  indictment  or  affi- 
davit must  be  certlfled  by  the  executive  of 
tbe  demanding  state  to  be  authentic.  An 
extradition  warrant  In  order  to  be  ratld. 
should  show  upon  its  face  a  compllanve 
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:wlth  these  requlsltea  and  necessary  con- 
ditions." In  the  case  of  Smith  v.  State,  32 
N.  W.  594,  the  Supreme  Court  of  Nebraska, 
In  passing  upon  a  statute  similar  to  ours, 
said:  "The  word  'charged'  In  the  statute 
contemplates  that  the  person  arrested  and 
dellrered  up  committed  the  offense  In  an- 
other state,  and  is  In  such  state  charged, 
either  hy  Indictment,  Information,  or  accusa- 
tion known  to  the  law  of  such  state,  before 
Bome  court,  mniristrate,  or  officer  thereof." 
See.  also.  Ex  parte  Hart,  63  Fed.  249;  Ken- 
tucky V.  Dennlson,  24  How.  (f.  S.)  104.  10 
L.  Ed.  717;  Forbes  t.  Hicks,  27  Neb.  Ill,  42  N. 
W.  898;  People  v.  Brady,  50  N.  Y.  182;  Ex 
parte  Lorraine.  16  Nev.  63;  In  re  Leland, 
7  Abb.  Prac.  (N.  Y.)  67;  State  v.  Hufford, 
28  Iowa,  391;  Kurtz  v.  State,  22  Fla.  36,  1 
Am.  St  Rep.  173.  In  the  case  of  State  v. 
Swope,  72  Mo.  399,  the  Supreme  Court  of 
Mlssonrl,  In  a  case  similar  to  the  one  at 
bar,  said:  "If,  as  we  have  seen,  the  Justice 
had  no  Jurisdiction  to  Issue  the  warrant, 
nor  to  take  the  recognizance,  or,  what 
amounts  to  the  same  thing,  no  Jurisdiction 
affirmatively  appears  on  the  face  of  his  pro- 
■ceedings,  the  giving  of  the  recognizance  could 
not  be  regarded  as  voluntary,  nor  as  con- 
ferring a  Jurisdiction  not  previously  possess- 
ed. State  V.  Hufford,  28  Iowa.  391;  U.  S.  v. 
Hortou's  Sureties,  2  Dill.  94,  Fed.  Cas.  No. 
15,393.  See,  also,  Watklns  v.  Baird,  6  Mass. 
606,  4  Am.  Dec.  170. 

The  Judgment  of  the  honorable  superior 
-court  is  reversed,  and  the  cause  remanded, 
wltb  instructions  to  enter  a  Judgment  and 
■decree  holding  for  naught  the  action  of  the 
Justice  of  the  peace  in  declaring  said  ball 
money  forfeited. 

MOUNT,  C.  J.,  and  CROW,  DUNBAE, 
RUDKIN,  and  HADLEY.  JJ.,  concur. 


LXTTELL  T.  SAUL8BERRT  et  nz. 

(Supreme  Court  of  Washington.  Nov.  2Sy 
1905.) 

1.  Mechanics'  Liens— Pbhson  Emtitlkd. 

Though  a  proposition  to  furnish  lumber  for 
a  building  was  in  the  name  of  the  Western  Mill 
Factory,  yet,  where  it  showed  that  L.,  who  filed 
a  lien  notice,  was  doing  business  under  that 
name,  and  furnished  the  lumber,  he  was  en- 
titled to  a  lien  therefor. 
H.  CONTBACTO— CON8TBUCTI0N. 

Where  one  offered  to  furnish  specified  items 
of  lumber  for  a  building  at  a  certain  price, 
extras  to  be  furnished  at  market  price,  and  the 
offer  was  accppted  with  the  proviso  that  the 
price  named  should  include  all  extras,  and  the 
seller  furnished  the  lumber  without  objection, 
he  was  not  entitled  to  additional  compensation 
for  extras  furnished. 

S.  Mechanics'  LniiB  —  BnFOBCEHERT— At- 
torney's Fees. 
2  Ballinger's  Ann.  Codes  &  St.  S  5911,  pro- 
viding that,  m  an  action  for  the  foreclosure  of 
a  mechanic's  or  materialman's  lien,  the  court 
may  allow  a  reasonable  attorn^'s  fee.  Is  not 
unconstitutional. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Mechanics'  Liens,  {  Q51.} 


4.  Saht— ExcESSiTi  Aixowaucb. 

In  an  action  to  foreclose  a  materialman*! 

lien  for  $385,  where  the  only  substantial  con- 
test is  over  the  sum  of  $73,  an  allowance  of 
|I00  attorney's  fee  will  be  reduced  to  $50  on 
appeal. 

Appeal  from  Superior  Court,  King  County; 
Geo.  E.  Morris,  Judge. 

Action  by  O.  B.  Littell  against  George  W. 
Saulsberry  and  wife.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Modified. 

6.  W.  Saulsberry  and  S.  H.  Steele,  for  ap> 
pellantB.   Tbos.  T.  Littell,  for  respondent 

CBOW,  J.  This  action  was  Instituted  by 
the  refipoudent,  O.  B.  Littell,  against  the  ap- 
pellants, George  W.  Saulsberry  and  L.  G. 
Saulsberry,  his  wife,  to  forecloee  a  material- 
man's Hen  on  certain  of  their  community  real 
estate  in  the  city  of  Seattle.  Early  in  June, 
1904,  appellant  George  W.  Saulsberry  tele- 
phoned to  the  Western  Mill  Factory  that  he 
desired  to  contract  for  the  purchase  of  all 
lumber  necessary  to  complete  a  house  be  waa 
then  building.  Respondent,  O.  B.  Littell,  do- 
ing business  as  tbe  Western  Mill  Factory, 
forthwith  went  to  said  house,  and  aft^  In- 
specting the  same  and  having  a  conference 
with  one  Olen,  who  was  In  charge,  made  the 
following  written  offer  to  appellants:  "Office 
of  O.  B.  Littell,  Western  Mill  Factory,  Terry 
Ave.  and  Mercer  Street,  Seattle,  Washington, 
Jane  14,  1904.  Mr.  G.  W.  Saulsberry,  IGth  & 
Aloha — Dear  Sir:  We  submit  this,  our  pro- 
iwsal  to  furnish  the  Items  enumerated  below 

for  —— —  building,  located  on  lot  ,  in 

block   ,    addition  to  the  eity  of 

Seattle,  for  the  sum  of  $312.  It  Is  under- 
stood that  we  are  to  receive  payments  from 
time  to  time  as  the  materials  are  delivered, 
and  that  we  are  to  furnish  such  extra  mate< 
rials  for  this  building  as  may  be  ordered  from 
time  to  time  at  the  market  rate,  and  that  the 
Inside  finish  of  said  building  Is  to  iDe  of  fir, 
unless  otherwise  specified.  It  la  also  under- 
stood and  agreed  by  the  party  to  whom  this 
proposal  Is  made  that  the  Western  Mill  Fac- 
tory Is  not  in  any  event  to  be  held  liable  or 
responsible  for  any  failure  or  delay  in  the 
fulfillment  of  tills  proposal,  resulting  from 
strikes,  accidents,  or  other  causes  beyond  its 

controL   Western  Mill  Factory,  by   . 

Read  the  above  carefully."  This  offer  was 
made  on  a  printed  form  used  by  respondent, 
and  had  attached  thereto  a  detailed  state- 
ment of  the  items  of  lumber  to  be  furnished. 
In  response  to  this  offer  appellant  George  W. 
Saulsberry  wrote  the  following  letter:  "Seat- 
tle, Washington,  June  17,  1904.  Western 
Mill  Factory,  Terry  Ave.  &  Mercer  St,  City— 
<3entlemen:  I  am  In  receipt  of  your  bid  or 
proposition  to  furnish  the  material  for  Inside 
finishing  and  porch  for  dwelling  at  16tb  &. 
Aloha  for  $312.  While  I  have  one  bid  for  a 
little  less  money,  owing  to  the  fact  that  my 
carpenter  gives  you  such  a  high  recommenda- 
tion, I  have  decided  to  accept  your  bid;  but  I 
do  this  with  the  understanding  that  this  in- 
cludes all  material  to  finish  said  building,  and 
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Mr.  Olen  sayg  tbat  be  tiaa  given  It  as  full  as 
be  can,  and  honestly  thinks  that  every  Item 
waa  mentioned  to  yon,  with  exceptions  of 
possibly  aboat  200  lineal  feet  of  elKht-lncb 
boards  dressed  on  foar  sides  for  book  shelves. 
I  suppose  that  you  can  and  will  furnish  tbat 
vrithout  any  additional  charge.  What  I  dis- 
like la  a  lot  of  extras.  I  hope  tbat  yon  will 
get  at  this  and  get  it  ready  by  tlie  time  the 
carpenters  are  In  need  of  it — will  be  within 
10  day&  Yours  very  truly,  G.  W.  Saulslierry." 
These  two  communications  constitute  all 
correspondence  between  the  parties.  Respond- 
ent, without  further  negotiations,  proceeded 
to  furnish  said  lumber,  but  now  claims  tbat 
be  furnished  extras  to  the  total  value  of 
9T3.63.  No  payments  being  made,  a  Hen  no- 
tice was  filed  for  said  contract  price  and  said 
extras.  The  trial  court  made  flndinga  of  fact 
and  conclusions  of  law  In  favor  of  respoTident, 
and  entered  Judgment  and  decree  of  foreclos- 
ure thereon  for  ?3S5.63,  the  contract  price  and 
extras,  flOO  attorney's  fee,  the  exi^ense  of  re- 
cording the  lien  notice,  and  costs.  From  said 
final  Judgment  this  appeal  has  been  talcen. 

Appellants'  first  contention  is  that  they  did 
not  contract  with  O.  B.  Littell,  but  with  the 
Western  Mill  Factory;  that  the  complaint 
fails  to  allege  said  appellant  was  doing  busi- 
ness as  the  Western  Mill  Factory,  or  to  iden- 
tify blm  with  said  factory;  and,  that  he  can- 
not recover  In  this  action.  The  complaint  al- 
leges, and  the  proof  shows,  said  lumber  to 
have  been  furnished  by  respondent,  who  filed 
the  lien  notice.  It  also  appears  from  the  evi- 
dence, especially  the  written  proposition 
made  by  respondent,  that  be  was  doing  busi- 
ness as  the  Western  Mill  Factory.  Respond- 
ent was  therefore  the  real  party  in  Interest 
as  plaintiff  herein. 

Appellants  also  contend  tbat  under  respond- 
ent's contract.  In  pursuance  of  which  the 
material  was  furnished,  tliere  could  be  no 
chatije  for  extras;  In  other  words,  that  re- 
spondent was  lx>und  by  bis  contract  to  fur- 
nish ail  luml>er  necessary  to  complete  said 
building.  The  trial  court  found  against  the 
appellants  on  this  conteutlon,  but  such  finding 
does  not  seem  to  he  supported  by  the  evi- 
dence. Although  respondent,  in  his  offer, 
used  the  words,  "It  is  understood  •  *  • 
tbat  we  are  to  furniBb  such  extras  for  the 
building  as  may  he  ordered  from  time  to  time 
at  the  marlcet  rate,"  yet  said  offer  as  made 
was  never  accepted,  nor  was  it  ever  agreed 
to  by  appellants.  On  the  contrary,  Mr.  Sauls- 
berry,  in  bis  written  answer  expressly  stated: 
"I  have  decided  to  accept  your  bid.  but  I  do 
this  with  the  understanding  tbat  this  includes 
all  material  to  finish  said  building."  Re- 
spondent, without  objecting  to  this  c-ondition- 
al  acceptance  of  bis  bid,  at  once  proceeded 
to  furnish  the  lumber.  By  reason  of  this 
action  he  must  Ije  held  to  have  assented  to 
appellants'  terms,  and  to  have  contracted 
to  furnish  ail  necessary  lumiwr  for  the  total 
price  of  $312.  There  is  some  attempt  on  the 
part  of  remnndent  to  show  that  changes 


were  made  in  the  building,  also  fliat  tbe  ex- 
tras were  ordered  by  an  antborlzed  agent  of 
appellants;  but  such  evidence  Is  not  at  all 
satisfactory,  nor  Is  It  sufficient  to  sustain  bis 
contention,  or  to  show  that  appellants  in- 
curred any  additional  liability  for  extras. 
The  honorable  trial  court  erred  In  finding  ap- 
pellants to  have  been  Indebted  to  respondent 
in  any  greater  sum  than  ^12,  the  original 
contract  price. 

The  court  allowed  respondent  an  attorney's 
fee  of  ?]00,  and  appellants  now  contend  that 
the  provision  for  such  fee,  contained  In  2 
Ballinger's  Ann.  Codes  &  St  {  5011,  Is  un- 
constitutional and  void.  This  question  has 
t>een  repeatedly  determined  by  this  court 
against  appellants'  contention,  and  we  see  no 
reason  for  changing  our  previous  rulinfre. 
Ivall  V.  Willis,  17  Wash.  &45.  50  Pac.  4C7; 
Griffith  V.  Maxwell,  20  Wash.  403.  55  Pac. 
571;  Fitch  v.  Applegate,  24  Wash.  31,  04  Pac. 
147. 

Appellants  also  contends  that  the  fee  al- 
lowed was  exorbitant  We  thin):  this  con- 
tention should  be  sustained.  It  appears  from 
the  testimony  of  one  of  respondent's  own 
witnesses,  a  collector,  that  appellants  ex- 
pressed a  willingness  to  pay  $312,  the  contract 
price,  in  full  settlement  of  respondent's  claim, 
but  that  said  collector  refused  to  accept  the 
same.  Appellants,  however,  did  not  make 
any  tender,  nor  have  they  paid  any  part  of 
said  $312  Into  court,  for  respondent's  Itenefit. 
Still  the  only  substantial  contest  in  this 
action  has  been  waged  over  the  said  sum  of 
¥73.03  demanded  for  extras.  Only  one  wit- 
ness gave  testimony  as  to  what  would  be  a 
reasonable  attorney's  fee  as  follows:  "Q.  In 
the  foreclosure  of  a  lien  for  material  fur- 
nished. Involving  about  $385.63  a  suit  that 
has  been  hardly  contested  from  tbe  time  of 
the  filing  of  the  pleadings  and  tbe  commence- 
ment of  the  action,  and  which  has  Involved 
practically  a  full  day's  trial,  contested 
throughout  what  would  you  say  would  be  the 
reasonable  value  of  an  attorney's  fee  to  be 
allowed  In  tbat  case?  A.  I  should  think  $100 
would  be  a  reasonable  fee."  On  cross-exam- 
ination tbe  witness  was  asked,  "Q.  What 
would  be  a  reasonable  fee,  If  there  were  $73 
involved?"  To  this  question  an  objection 
was  sustained,  and  no  further  testimony  was 
given.  We  think  such  cross-examination  was 
proper;  $73.63  being  the  only  substantial 
amount  contested.  By  reason  of  such  ruling 
the  record  Is  devoid  of  any  satisfactory  evi- 
dence as  to  what  would  l>e  a  reasonable  fee 
herein.  Under  such  circumstances  we  think 
the  trial  court,  or  tbe  members  of  this  court 
on  Appeal,  by  reason  of  their  personal  Icnowl- 
edge  of  the  value  of  services  rendered  by  at- 
torneys, can  fix  such  reasonable  value.  This 
court,  in  Huttig  Bros.  Mfg.  Co.  v.  Denny 
Hotel  Co.,  G  Wash.  122,  32  Pac.  1073,  reduced 
an  attorney's  fee  from  $2,000.  allowed  by  tbe 
trial  court,  to  $1,000,  although  tbe  lowest 
fee  fixed  by  any  witness  waa  $1,500.  We  are 
of  tbe  opinion  that  $50  would  have  been  an 
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ample  allowance  to  make  the  reqwDdent  for 
an  attorney's  fee  In  this  action. 

It  Is  ordered  that  the  Judgment  of  the  su- 
perior court  be  BO  modified  as  to  allow  Judg- 
ment In  favor  of  respondent  for  $312,  with 
Jnterent,  the  cost  of  recording  lien  notice,  and 
^  attorney's  fee,  together  with  costs  In  the 
superior  court.  Appellants  will  recover  costs 
in  this  court 

MOUNT,  C.  J.,  and  ROOT,  RUDKIX,  PUL- 
LEBTON.  HADLBY,  and  DUXBAB.  JJ..  con- 
cur. 


UNZELMAN  et  al.  v.  CITY  OP 
SNOHOMISH  et  al. 
{Supreme  Court  of  Washington.  Dec.  5,  1905.) 

Municipal  Cobpobations— CuiHina  Riobt 
IN  Snscm— EteoppKL. 

Where  land,  tbrooi^b  which  are  streets  dedi- 
cated, hut  not  opened,  is  purchased  husband 
and  wife,  and  is  therefore  presumptively  com- 
munity  property,  management  and  control  of 
which  Is  given  the  hoshand  by  Ballinger'B  Ann. 
Codes  A  St.  I  4491,  the  petition  of  the  husband 
for  vacation  of  the  streets  Is  presumptively  in 
behalf  of  the  community,  so  that,  having,  after 
maldag  such  petition,  recognizing  that  the  city 
claimed  rights  in  and  dominion  over  such 
streets,  erected  permanent  improvements  in  the 
streets  without  the  petition  being  granted,  they 
are  not  in  a  position  to  invoke  equitable  es- 
toppel against  the  city  to  assert  rights  in  and 
dominion  over  the  streets. 

Appeal  from  Superior  Court,  Snohomish , 
County;  John  C.  Denney,  Judge. 

Action  by  Albertlna  Unzelman  and  others 
against  the  city  of  Snohomish  and  others. 
Judgment  for  defendants.  PlalntiflFs  appeal. 
Affirmed. 

Dntley  &  Clay  and  Frank  D,  T^ewls,  for 
appellants.   John  W.  Millet,  for  respondents. 

HADTjET,  J.  This  Is  an  action  to  quiet 
title  to  land,  and  an  injunction  Is  asked 
against  the  city  of  Snohomish  to  prevent  It 
from  asserting  any  dominion  over  the  dis- 
puted territory,  which  it  claims  constitutes 
public  streets  and  alleys  In  said  city.  The 
complaint  allefEes  that  In  1801  the  land  was 
duly  platteil  by  the  then  owner  Into  lots, 
blodiSt  streets,  and  alleys,  as  "Mrs.  Ilogan's 
Second  Addition  to  Snohomish" ;  that  It  was 
then  inclosed  by  a  fence,  was  nearly  all  un- 
der cultivation,  and  that  the  owner  resided 
thereon ;  that  upon  the  map  of  said  plat  was 
a  strip  marked  as  "Third  Street"  and  another 
marked  as  "Cypress  Street,"  together  with 
other  strtps  marked  as  streets  and  all^s; 
that  no  part  of  said  Third  or  Cypress  street 
was  ever  opened  or  prepared  for  public  use 
or  traveled  by  the  public,  and  that  the  terri- 
tory thereof  has  been  wholly  unoccupied,  ex- 
cept by  Its  successive  owners;  that  after  the 
ailng  of  the  plat  the  then  owner  cultivated  the 
land  and  resided  upon  It  until  It  was  sold  and 
conveyed  by  her;  that  In  February.  1902,  the 
plaintiffs  purchased  from  one  McOuInness 
and  wife  what  is  known  as  "Block  1"  and  the 
east  half  of  block  6  in  said  addition,  all  of 


which  was  then  Inclosed  by  a  fence  as  one 
tract,  and  that  it  was  purchased  and  convey- 
ed with  the  understanding  that  it  was  one 
tract;  that  the  land  was  so  actually  held  and 
occupied  by  said  owners,  who  were  grantors 
of  the  plaintiffs  In  direct  line,  and  was  open- 
ly, notoriously,  continuously,  and  adversely 
so  held  and  occupied  by  all  the  plaintiffs* 
grantors  from  the  time  It  was  platted  as 
aforesaid ;  that  the  city  of  Snohomish  has  not, 
during  all  of  said  years  prior  to  the  16th  day 
of  March,  1904,  set  up  or  claimed  any  right 
therein,  but  that  from  said  time  It  has  as- 
serted  Its  right  to  cause  the  fences  and  prop- 
erty of  plalntlllb  to  be  removed  from  within 
the  limits  of  what  was  marked  on  said  plat 
as  "Third  Street,"  "Cypress  Street,"  and  "Al- 
leys," and  that  It  is  now  threatening  to  re- 
move said  property ;  that  permanent  Improve- 
ments have  been  made  upon  said  streets  and 
lands  with  the  full  knowledge  of  said  city, 
and.  If  at  any  time  the  latter  had  the  right 
to  open  up  the  streets,  sach  right  has  been  lost 
and  barred  by  estoppel  and  by  adverse  pos- 
session for  more  than  11  years.  The  city 
was  temporarily  enjoined  pending  the  action, 
and  It  thereupon  answered  the  complaint,  al- 
leging, among  other  things,  that  In  January, 
1891,  before  Mrs.  Hogan  filed  her  said  plat 
for  record  in  the  auditor's  office  of  Snohom- 
ish county,  she  duly  presented  the  same  to 
the  city  council  of  said  city  for  Its  acc^t- 
ance  and  approval.  In  compliance  with  an 
ordinance  of  the  city  regulating  the  man- 
ner and  form  of  making,  approving,  and  fil- 
ing such  plats,  and  that  the  city  duly  ap- 
proved and  accepted  the  same;  that  in  said 
plat  she  expressly  dedicated  to  the  public,  for 
the  public  use  forever,  all  of  the  streets  and 
alleys  marked  and  designated  thereon ;  that 
ever  since  said  time  the  streets  and  alleys 
above  mentioned  have  been  public  s.treets  and 
highways ;  that  while  they  were  In  the  posses- 
sion of  said  city  as  such,  on  or  about  Decem- 
ber 1,  1903.  the  plaintiffs  wrongfully  and  un- 
lawfully entered  thereon,  to  the  exclusion  of 
public  traffic ;  that  the  title  to  the  lots  and 
blocks  remained  In  the  owner  who  platted 
them  until  the  date  of  her  death,  in  the  year 
1900;  that  she  always  recognized  the  rights 
of  the  city  In  said  streets  and  alleys,  and 
never  at  any  time  claimed  to  hold  any  part 
thereof  adversely  to  the  rights  of  the  city; 
that  the  plaintiffs  on  April  1,  1902,  after  pur- 
chasltig  said  lots  and  blocks,  presented  to  the 
city  council  of  said  city  a  i>etltIon  for  the 
vacation  of  said  streets  and  alleys,  which 
petition,  after  a  hearing,  was  dented ;  that  the 
city  never  opened  said  streets  and  alleys, 
for  the  reason  that  there  was  no  public  neces- 
sity therefor  In  the  Judgment  of  the  city  coun- 
cil until  within  the  past  two  years,  when  the 
growth  of  the  city  demanded  it ;  and  that  pub- 
lic necessity  now  requires  It  Upon  substan- 
tially the  above  Issues  the  cause  was  tried  by 
the  court  without  a  jury,  and  the  court  made 
and  entered  findings  of  facta  and  conclusions 
of  law.  The  material  facts  were  found  sub- 
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stantlally  as  alleged  In  the  answer,  and  as 
above  shown.  It  was  particularly  found  that 
public  necessity  requires  the  use  of  the  streets 
and  alleys  for  sewers,  drainage,  and  sanitary 
purposes  as  the  only  practical  outlet  for 
sewers  and  drainage  of  said  plat  into  Pill- 
chuck  creek,  on  the  east  boundary  thereof. 
As  a  conciuston  of  law,  the  court  found  that 
the  city  was  entitled  to  a  decree  quieting  Its 
title  and  rights  In  and  to  said  streets  and 
alleys,  and  awarding  It  the  possession  and 
restltatlon  of  the  same.  Such  a  decree  was 
mtered,  and  the  plaintiffs  have  appealed. 

Appellants  assign  errors  upon  the  court's 
findings.  We  think  the  material  ones  are 
snfflciently  supported  by  the  evidence,  and  It 
would  not  be  profitable  here  to  discuss  the 
evidence  with  relation  to  all  the  criticised 
findings.  It  Is  insisted  that  the  city  Is  equi- 
tably estopped  to  assert  any  rights  In  or  do- 
minion over  said  streets  and  alleys.  The 
court  found  that  In  April,  1902,  the  appellants 
tbemselTes,  after  purchasing  the  lots  above 
mentioned,  petitioned  the  city  council  to 
TOcate  these  streets  and  alleys,  that  their 
petitlim  was  dented,  and  that  this  was  before 
they  made  any  of  the  Improremoits  which 
they  claim  -to  have  placed  vithln  the  limits 
of  the  designated  streets  or  alleya  Objection 
Is  made  to  this  finding.  The  evidence  shows 
that  the  petition  was  Blgned  appellant 
F.  H.  nnselman,  and  was  filed  with  the  city 
clerk  April  1, 1902.  Minutes  of  the  proceed- 
ings of  the  dty  council  of  May  6;  1902,  show 
that  the  petition  was  laid  Qp<ni  the  table 
indefinitely.  Appellant  Albertina  Unz^man 
did  not  sign  the  petition,  and  she  was  named 
as  grantee  in  the  deed  upon  which  appellants 
base  their  asserted  rights  li^ln.  It  is  there- 
fore claimed  that  she  did  not  ask  for  the 
vacation.  The  appellants  were,  howew, 
husband  and  wife  whoi  the  conv^ance  was 
made,  and  have  since  continued  to  be  snch. 
The  complaint  alleges  that  both  appellants 
purchased  the  property,  and  it  must  therefore 
be  presnmptlTely  community  property.  The 
husband  has  the  management  and  control  of 
the  community  real  propertr.  Section  4491, 
Balllnger's  Ann.  Codes  &  St  The  petition 
for  vacation  was  Incidental  to  such  manage- 
ment and  control,  and  It  was  presumptively 
in  behalf  of  the  community,  particularly  so  as 
it  does  not  appear  to  have  been  without  the 
wife's  knowledge  or  consent  The  finding  was 
theref(Mre  correct,  and,  inasmuch  as  app^ 
lants  thus  petitioned  the  dty  for  the  vacation 
of  the  streets  soon  after  they  purchased  the 
property,  they  tli«:eby  recognized  that  the 
city  did  claim  rights  In  the  streets,  and  that 
it  was  then  asserting  dominion  over  them. 
They  afterwards  proceeded  to  erect  In  tlw 
streets  Improvements  of  a  permanent  nature. 
They  are  not  therefore,  In  position  to  invoke 
equitable  est^ipel  against  the  city.  Th^  are 
rather  in  the  position  of  wrongdoers,  who 
have  knowingly  and  willfully  undertaken  to 
olMtmct  tile  streets.  Courts  of  equity  will 
not  afford  relief  by  way  of  estoppel  under 
such  circumstances.  Johnson  v.  Maxwell,  2 


Wash.St  482,  27  Pac  1071.  "In  addition  to 
this  consideration  may  be  noted  another  influ- 
ential one,  already  suggested  In  a  different 
connection;  and  tiiat  is,  the  private  use  of 
the  public  way  was  wrong  In  the  beginning 
and  wrong  each  day  of  Its  continuance,  and 
It  is  a  strange  perversion  of  principle  to  de- 
clare that  one  who  bases  his  claim  on  an 
original  and  continued  wrong  may  succesfully 
appeal  to  equity  to  sanction  and  establish 
such  a  claim.  It  is  at  all  events  a  great 
stretch  of  the  doctrine  of  estoppel  end  a 
wide  departure  from  the  rule  laid  down  by 
the  earlier  decisions  and  confirmed  by  the 
modem  authorities."  Elliott  on  Roads  and 
Streets  (2d  Ed.)  S  884.  See,  also.  Ralston  v. 
Town  Of  Weston,  46  W.  Va.  33  8.  B.  826» 
76  Am.  St  IteP.  834. 

It  Is  contended  by  appellants  that  the  dty 
tias  lost  its  rights  in  the  streets  by  adverse 
possession  of  appellants  and  thdr  grantors. 
The  court  found  that  adverse  possession  was 
not  Bbown  by  a  preponderance  of  tbe  evi- 
dence, and  that  it  is  not  a  fact  that  the 
streets  were  held  adversely  to  the  dty  for  a 
period  of  10  years  or  more.  We  think  this 
fiudlng  was  amply  justified  by  the  evidoice. 
Testimony  In  the  recwd  satisfies  us  that  Mrs. 
Hogan,  who  platted  the  land,  alwi^  reoop- 
nlzed  the  rights  of  the  dty  in  these  streets 
1^1  to  the  date  of  her  death  In  the  year  1900l 
She  leased  portions  of  the  addition  with  the 
repress  understanding  that  her  iMsees  should 
respect  the  rights  and  demands  of  the  dtr 
with  reference  to  the  streets.  She  owned  a 
porticHi  of  tlM  lots  now  held  by  appellants 
until  the  time  of  her  death.  The  facts  shown 
in  the  case  would  not  establish  title  In  ap- 
peltant  by  adverse  possession  under  even  oiv 
dlnary  circumstances  between  Individuals.  It 
is  therefore  unnecessary  that  we  shall  dis- 
cuss tiie  further  question  ai^ed  by  respond- 
ent that  in  no  event  can  title  be  acquired  In 
that  manner  in  lands  which  have  been  dedi- 
cated tor  public  streets.  Under  the  facts- 
established  in  the  case  that  question  is  not 
involved,  and  we  have  therefore  not  passed 
up<»i  it 

The  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  FULLBRTON,  RUD- 
KIN,  CROW,  DUNBAR,  and  ROOT,  JJ.^ 
concur. 


GAZZAM  V.  MOE  et  &1. 

(Supreme  Court  of  Washington.   Dec  6,  1905.> 

I.  Shipping — Sam  op  Vessel— What  Passes 
— Appubtenances — CoNSTEDcrioN  or  CON- 

TEACT. 

Where  the  owners  and  operators  of  two 
veoHels  sold  one  of  them,  which  had  an  ef- 
ficient rudder  and  crank  shaft,  by  a  bill  of  sale 
reading,  "•  •  •  The  whole  of  the  said 
screw  steamer  or  vessel,  together  with  the 
whole  of  the  masts,  sails,  boats,  anchors,  cables, 
tnckle,  furniture,  and  all  other  necesaaries  there- 
unto appertaining  and  beloni^ng,  *  *  *  to 
have  and  to  hold  the  said  screw  steamer 
*  *  *  and  appurtenances  thereunto  beloni^ 
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tag,'"  etc,  u  old  crank  shaft  renuved  from  the 
bi^t  and  replaced  by  anotber,  and  a  rudder 
biade  before  tbe  aale  from  a  measurement  of 
the  rudder  on  the  boat,  but  not  placed  therein, 
both  of  which  crank  shaft  and  rudder  could  be 
used  on  other  boats,  did  not  pass. 

2.  SAMB— NK0B88AUXS— DUPUCATXB— ImFUED 

Wabuhtt. 

Only  those  things  will  be  considered  ap- 
purtenances and  necessaries  to  a  ship  which 
are  really  necessary  to  it  in  carrying  on  its 
accepted  business,  and  there  is  no  imphed  war- 
ranty that  duplicates  shall  be  furnished. 

[Ed.  Note. — For  cases  In  point,  see  v<A.  44, 
Cent.  Dig.  Shippiog,  i  92.] 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Albertson,  Judge. 

Action  by  W.  L.  Oazzam  against  Iver  B. 
Moe  and  another.  Judgmeat  for  plaintUfi 
and  defendants  appeal.  Reversed. 

Fred  H.  Peterson  and  H.  C.  Force,  for 
appellants  Allen.  Allen  ft  Stratton,  for 
respondent 

DUNBAR,  J,  The  plaintUT  purchased  tbe 
steamer  Reliance  from  defendants,  and  took 
a  bill  of  sale  for  her,  dated  March  1,  1905. 
Prior  to  thta  date  he  held  an  option  for  such 
purchase,  dated  February  13,  190S.  This 
action  is  for  the  recovery  of  the  crank  shaft 
and  mdder,  of  the  agreed  value  of  f700.  At 
tbe  time  of  tbe  sale  neither  of  the  articles 
In  dispute  was  attached  to  the  boat,  but  at 
the  time  the  option  was  secured  the  crank 
shaft  was  on  the  boat  and  was  seen  there 
by  the  plaintifr.  The  plalotlfT  testifies  that 
he  did  not  see  the  rudder,  and  did  not  know 
that  it  existed  until  after  be  bad  purchased 
tbe  boat  It  is  alleged  that  the  rudder  bad 
been  made  for  the  steamer  Reliance  prior 
to  tbe  sale,  but  bad  not  been  placed  In  the 
boat  It  appeara  that  the  crank  shaft  had 
been  removed  from  the  boat  some  two  years 
before  the  sale,  and  a  new  crank  shaft  bad 
been  put  in  Its  place.  It  appears  from  the 
testimony  that  tbe  rudder  was  made  from 
a  measurement  of  tbe  rudder  on  tbe  steamer 
Reliance,  but  It  also  appears  that  both  the 
rodder  and  the  crank  shaft  in  dispute  could 
be  used  In  other  boats.  The  defendants  were 
also  the  owners  and  operators  of  another 
boat  The  judgment  was  for  the  plaintiff 
for  the  property,  of  the  admitted  value  of 
$700.  From  this  judgment,  this  appeal  Is 
prosecuted. 

The  essential  part  of  tbe  bill  of  sale  is 
as  follows:  "Sold  unto  said  W.  L.  Qazzam 
*  •  •  the  whole  of  the  said  screw  steamer 
or  vessel,  together  with  the  whole  of  the 
masts,  sails,  boats,  anchors,  cables,  tackle, 
furniture,  and  all  other  necessaries  there- 
unto appertaining  and  belonging."  And  the 
habendum  clause  is:  "To  have  and  to  hold 
the  said  screw  steamer  Reliance  and  appur- 
tenances thereunto  belonging"  unto  said 
Oazzam.  There  Is  some  contention  by  ap- 
pellants that,  inasmuch  as  the  word  "appur- 
tenances" Is  used  only  In  the  babenum  clause 
and  not  In  the  granting  clause,  tbe  construe* 
tlon  of  the  article  muat  be  aimply  upon  the 
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word  "necessaries" ;  but  this  Is  too  technical 
a  construction.  If  Indeed  there  Is  any  differ- 
ence between  the  words  "furniture  and  all 
other  necessaries  thereunto  appertaining" 
and  the  word  "appurtenances,"  But,  con- 
struing this  bill  of  sale  with  reference  to 
all  Its  provisions,  aided  by  the  testimony  in 
tbe  case  which  la  practically  undisputed,  we 
think  the  court  erred  in  coming  to  the  con- 
clusion that  the  crank  shaft  and  rudder  In 
controversy  were  a  part  of  the  equipment 
of  said  steams.  This  is  found  as  a  fact  by 
the  court,  but  In  reality  it  is  a  conclusion 
of  law,  for  whether  these  articles  were  a  part 
of  the  equipment  of  the  steamer  depends  up- 
on the  facta  proven  In  tbe  case. 

The  first  case  relied  upon  by  the  respond- 
ent Is  Newberry  v.  The  Fashion,  Fed.  Cas. 
No.  10,143,  where  It  was  held  that  where 
one  sells  a  steamboat  with  all  appurtenances, 
etc.,  and  prior  to  the  sale  the  owner  had 
procured  a  new  ashpan  for  the  boiler,  which 
had  been  delivered  to  the  owner  but  was  not 
placed  on  board  of  the  boat,  the  ashpan 
passed  under  the  bill  of  sale  as  appurtenant 
to  tbe  boat.  And,  at  first  glance,  this  case 
seems  to  render  support  to  respondent's  con- 
tention. But  a  particular  examination  of 
tbe  case  convinces  us  that  it  was  decided  up- 
on an  entirely  different  principle  from  the 
one  at  bar,  and  realty  has  no  application  to 
it  It  appears  In  that  case  that  the  old 
ashpan  was  wc^  out  and  rendered  the  navi- 
gation of  the  vessel  unsafe;  that  the  new 
ashpan  was  delivered  at  the  dock  during  the 
winter  after  the  navigation  had  dosed  and 
the  Fashion  was  In  dock  for  the  winter,  that 
it  fitted  the  vessel  for  which  it  was  made, 
and  that  the  old  one  was  unfit  for  service 
and  of  no  value  but  as  old  iron.  In  such  a 
case  as  that  we  think  that  the  court  correct- 
ly concluded  that  the  new  ashpan  was  a  part 
of  the  tadile  of  the  boat  and  an  appurten- 
ance thereto.  Certainly,  if  the  old  one  was 
worn  out  the  new  one  was  a  necessary  at- 
tachment to  the  boat  under  any  theory.  It 
was  made  for  the  boat  It  was  to  take  the 
place  of  one  that  was  not  St  for  further 
service,  and  which  was  of  no  value  whatever, 
as  an  ashpan  at  least  and  was  intended  to 
be  henceforth  used  on  the  Fashion.  But 
in  this  case,  while  the  evidence  shows  that 
the  rudder  was  made  from  a  measurement 
of  the  old  rudder  on  the  Reliance,  it  also 
shows  that  it  could  be  used  on  any  other 
boat,  that  the  owners  had  another  boat;  and 
that  the  rudder  which  was  already  in  use 
on  the  Reliance  was  a  good  rudder,  service- 
able for  the  business  In  which  tbe  Reliance 
was  engaged.  So  far  as  the  crank  shaft  Is 
concerned.  It  Is  entlrriy  outside  of  the  theory 
of  the  case  Just  cited.  In  this  case  it  Is  not 
a  contention  over  an  alleged  new  appurten- 
ance, but  over  an  old  one  which  had  been 
displaced  by  a  new  on^  and  had  been  dis- 
placed for  the  long  period  of  two  years. 
Another  case  cited  Is  The  Alexander,  1  Dod- 
son,  278,  where  a  consignee  of  a  cargo  ad- 
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ranclng  money  for  the  necessary  repairs  of 
a  ship  had  taken  a  bond  of  bypothecatlou. 
Held  that  the  warrant  of  the  court  would 
extend  to  the  sails  and  rigging  taken  on 
shore  for  the  purpose  of  safe  custody,  as  well 
aa  to  the  ship  Itself.  The  court.  In  discuss- 
ing that  proposition,  says:  "The  only  ques- 
tion that  remains  la  that  which  relates  to  the 
sails  and  rigging;  and  these.  It  is  said,  are 
detached  from  the  ship,  and  not  within  the 
Jurisdiction  of  the  court  But  how  are  they 
detached?  Why,  merely  for  the  purpose  of 
safe  custody,  and  with  the  view  of  being  re- 
turned to  the  ship  when  she  goes  out  upon 
any  new  adventure,  In  conformity  to  what 
Is  stated  to  be  the  usual  custom  at  the  port 
of  Liverpool.  I  cannot  think  they  are  so  de- 
tached. In  a  legal  sense,  as  to  prevent  the 
warrant  from  extending  to  them  as  well  as 
to  the  ship  itself."  The  case  does  not  seem 
In  any  essential  to  be  applicable  to  the  case 
in  point,  where  It  Is  conceded  that  neither  of 
the  alleged  appurtenances  sued  for  was  nec- 
essary for  the  use  of  the  ship  In  the  prosecu- 
tion of  Its  ordinary  business.  In  Woods  v. 
Russell,  7  Eng.  Com.  I^aw  Rep.  310,  It  was 
held  the  rudder  and  cordage  which  had  been 
removed  from  the  ship  were  to  be  considered 
as  parts  of  the  ship.  But  It  will  also  be 
seen  from  an  examination  of  the  opinion  In 
that  case  that  the  decision  was  rendered  for 
reasons  that  could  not  apply  here ;  the  court 
saying :  "And  as  to  the  rudder  and  cordage, 
as  they  were  bought  by  Pnton  specifically  for 
this  ship,  though  they  were  not  actually  at- 
tached to  it  at  the  time  his  act  of  bankruptcy 
was  committed,  they  seem  to  us  to  stand  up- 
on the  same  footing  with  the  ship,  and  that, 
If  the  defendant  was  entitled  to  take  the 
ship,  he  was  also  entitled  to  take  the  rudder 
and  cordage  as  parts  thereof. 

As  we  have  Indicated,  the  crank  shaft 
In  this  case  was  not  made  for  the  ship,  at 
least.  It  had  been  detached  from  the  ship 
and  another  crank  shaft  which  had  been 
made  especially  for  the  ship  had  been  sub- 
stituted ;  and  the  use  of  the  rudder  was 
equally  as  applicable  to  other  ships  as  to 
the  Reliance.  But,  as  showing  the  construc- 
tion that  was  placed  upon  this  case  by  the 
same  court  several  years  afterwards.  In 
Wood  V.  Bell,  6  Ellis  &  Blackb.  354.  it  was 
held  that  loose  engines  and  materials  were 
not  appurtenances  to  the  ship ;  the  court 
saying:  "But  I  do  not  think  that,  as  the 
court  below  seems  to  have  held  without 
much  consideration,  the  unfixed  materials 
destined  for  the  ship  did  pass.  They  do 
not  appear  to  have  been  circumstanced  ex- 
actly as  the  rudder  and  cordage  were  In 
Woods  V.  Russell,  •  •  •  where  they  had 
become.  It  seems,  a  part  of  the  ship.  Here 
they  are  merely  provided  for  the  ship.  If 
the  circumstances  In  Woods  v.  Russell  were 
the  same  as  here,  I  should  doubt  whether 
the  decision  In  that  case  was  right.  •  •  • 
The  question  Is,  what  Is  the  ship?  not,  what 
18  meant  for  the  ship?  I  think  those  things 
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pass  which  have  been  fitted  to  the  ship,  and' 
have  once  formed  part  of  her,  as,  for  In- 
stance, a  door  hung  upon  hinges,  although 
afterwards  removed  for  convenience.  I  do 
not  think  that  the  circumstance  that  mate- 
rials have  been  fitted  and  intended  for  the 
ship  makes  them  part  of  the  ship."  It 
seems  to  us  that  the  only  rule  that  can  be 
laid  down  In  a  case  of  this  kind  Is  that  only 
those  things  will  be  considered  appurten- 
ances and  necessaries  to  a  ship  which  are 
really  necessary  to  It  In  carrying  on  Its 
accepted  business,  and  that  there  Is  no 
Implied  warranty  that  duplicates  shall  be 
furnished.  If,  simply  because  the  crank 
shaft  In  this  case  had  once  belonged  to  the 
ship  and  had  been  used  by  it  as  a  part  of 
its  machinery,  the  respondent  or  purchaser 
would  be  entitled  to  it  when  another  new 
and  better  crank  shaft  had  been  substituted, 
all  the  crank  shafts  which  had  ever  been 
In  use  In  the  ship  would  have  to  answer  to 
his  demands.  It  might  reasonably  be  that 
the  contemplation  of  the  right  to  dispose  of 
the  old  appurtenances  to  a  boat  was  the 
determining  cause  in  purchasing  the  new; 
the  value  of  the  old  diminishing  pro  tanto 
the  expense  of  the  new.  Certainly,  under 
such  circumstances.  It  would  be  Inequitable 
to  deprive  the  owner  of  the  value  of  the  old 
machinery.  That  the  owner  had  not  yet 
dispose<l  of  It  at  the  time  he  sold  the  boat 
does  not  In  any  manner  change  the  equities. 
In  Burchard  v.  Tapscott,  10  N.  Y.  Super. 
Gt.  363,  it  was  held  that  a  bill  of  sale  con- 
veying a  vessel  with  her  masts,  twwsprit. 
sails,  boats,  anchors,  cables,  and  all  other 
necessaries  thereto  appertaining  and  belong- 
ing, does  not  pass  tlie  ballast  which  is  on 
board  the  vessel  at  the  time  of  the  sale; 
movable  ballast,  whether  it  consist  of  iron, 
stone,  or  any  other  substance,  not  being 
a  necessary  appurtenance  to  the  ship.  It 
is  said  by  Mr.  Parsons,  in  his  work  on  Ship- 
ping and  Admiralty,  at  page  70,  under  the 
title  of  "What  are  Appurtenances  of  a  Ship?" 
that  It  would  seem  to  be  dednclble  from  the 
cases  that  nothing  Is  to  be  considered  an 
appurtenance  of  a  ship  unless  requisite  to  its 
proper  use.  And  in  Abbott's  Merchant  Ships 
&  Seamen,  after  a  review  of  the  eases,  it 
is  said,  on  page  34 :  "The  result  of  the  dis- 
cussions seems  to  be  that,  under  the  word 
appurtenances,  as  used  in  a  bill  of  sale, 
everything  belonging  to  the  ship  which  Is 
necessary  for  her  as  a  ship  passes."  An 
appurtenance  has  been  defined  as  a  thing 
belonging  to  another  thing  as  principle,  and 
which  passes  as  incident  to  the  principal 
thing.  However,  a  discussion  of  the  defini- 
tion of  the  word  "appurtenance"  is  really 
not  material,  because  those  things  which 
are  Incident  to  the  principal  thing  would 
pass  by  the  sale  of  the  principal  thing, 
whether  the  word  "appurtenance"  was  used 
or  not.  Nothing  Is  added  by  Its  use,  or 
lost  by  its  omission. 
In  all  the  cases  wUcb  we  have  been  able 
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to  flndf  there  Is  none  which  we  think  would 
sustain  the  Judgment  of  the  court  In  this 
case.  It  seenu  to  us  that,  both  from  the 
testimony  and  the  bill  of  sale,  these  articles 
were  not  within  the  contemplation  of  the 
parties  when  the  sale  was  made,  and  most 
certainly,  the  boat  haTlng  an  efficient  rud- 
der and  an  efficient  crank  shaft,  they 
were  not  necessartes.  If  the  purchaser 
should  be  entitled  to  the  duplicates  of 
the  machinery  without  special  mention 
In  the  bill  of  sale,  by  the  same  reason- 
ing be  would  be  entitled  to  triplicates,  or 
any  number  of  the  articles  that  the  owner 
of  the  vessel  might  see  fit  to  have  on  hand. 
Whether  these  duplicates  or  triplicates 
would  be  m  existence  depends  largely  upon 
the  temperament  of  the  owner  as  to  whether 
be  was  an  extremely  cautious  man  or  a 
man  Inclined  to  take  risks.  One  man  might 
be  willing  to  start  out  on  a  voyage  with  one 
rudder  or  one  crank  shaft  Another  one, 
more  cautious,  might  think  It  would  be 
necessary  to  have  two  on  hand.  Another 
one,  still  more  apprehensive,  three  or  more. 
Or  certain  portions  of  the  machinery  of  the 
boat  might  be  bought  by  wholesale;  the 
operator  thinking  that  In  the  course  of  a 
lifetime  he  might  have  use  for  them  on  the 
boat  that  he  was  then  operating,  or  some 
other  boat  which  be  might  afterwards  pos- 
sess. If  the  rule  annomced  by  the  court 
Rbould  be  sustained,  ever^-thing  that  bad  be- 
longed to  the  b<mt  prior  to  tiie  sale  could 
be  claimed  and  obtained  by  the  purchaser. 
We  think  this  contention  cannot  be  sustain- 
ed upon  either  reason  or  authwity. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  liwtructlons  to  find 
for  the  defendant  In  the  action  below. 

MOUNT,  C.  J.,  and  HADUEY,  FULLER- 
TON,  RUDKIN,  CROW,  and  ROOT,  JJ., 
concur. 


STATE  V.  STRODBMIER. 
(Supreme  Court  of  WasLington.   Dec.  6,  1005.) 

1.  Cbiuinal  Law— Cuangb  of  Vemue— Ap- 
peal.— It  E  V  lEW . 

An  application  for  a  change  of  venue  for 
the  alleged  prejudice  of  the  trial  judge  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  an  order  denying  the  same  will  not 
be  reversed  on  appeal,  unless  an  abuse  of  such 
discretion  is  sbowu. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  15, 
Gent.  Dig.  Criminal  Law,  {  3044.] 

2.  Same— Pbeju  DICE  of  Judge- Evidence. 

In  a  prosecution  for  cattle  stealing,  the 
fact  that  the  brother  of  the  presiding  judge  was 
a  salaried  officer  of  a  stock  association,  whose 
principal  object  was  to  prosecute  cattle  thieves, 
and  that  he  was  the  chief  prosecuting  witness, 
did  not  require  the  trial  judge,  in  the  exercise 
of  his  discretion,  to  grant  a  change  of  venue  on 
the  ground  that  be  was  prejudiced  against 
accused. 

3.  Same— Ehroseous  RtTLisGS- EyrEcr. 

Where  a  judge  denied  an  application  by 
accused  for  a  chaofe  of  venue  because  of  his 


alleged  prejudice  against  accused,  mere  errone- 
ous rulings  of  the  trial  judge  during  the  trial 
did  not  convict  him  of  such  prejudice. 

[Ed.  Note. — For  cases  in  point,  see  VOL  14, 
Cent  Dig.  Criminal  Law,  S  242.] 

4.  Witnesses — Cboss-Examination. 

Where,  in  a  prosecution  for  cattle  theft, 
a  witness  testified  that  he  never  authorized  de- 
fendant to  sell  or  dispose  of  the  cattle  described 
in  the  information  at  any  time  prior  to  Sep- 
temlier  24,  liNH,  it  was  error  to  refuse  to  per- 
mit him  to  be  asked  on  cross-examination 
whether  defendant  did  not  stop  at  his  place  in 
April,  1004,  and  whether  at  that  time  he  did 
not  have  a  conversation  with  him,  la  which  he 
told  him  that  he  had  some  steers  running  on 
the  range,  and  that  he  might  take  them  up  and 
have  one  of  them,  or  25  ppr  cent,  of  what  he 
could  get  out  of  them. 

5.  Laeceny— Cattus  Theft— Evidence. 

In  a  prosecution  for  cattle  theft,  evidence 
that  prosecutor  had  told  defendant  that  he  had 
four  cattle  which  had  been  left  on  the  range 
the  previous  winter,  and  that,  If  defendant 
would  take  them  op,  he  could  have  one  of  them, 
or  2o  per  cent,  of  their  proceeds,  was  admis- 
sible, without  proof  that  tney  were  the  identic- 
al cattle  he  was  chained  with  stealing. 

6.  Criminal  Law— Pbiob  Convictions— Evi- 
dence. 

In  a  criminal  prosecution,  evidence  showing 
that  defendant  had  been  twice  before  tried  in 
the  same  court  for  violating  the  laws  of  the 
state  was  incompetent  for  the  mere  purpose  at 
proving  such  fact. 

{Ed.  Note. — For  cases  in  point,  see  voL  14^ 
Cent.  Dig.  Criminal  Law.  {  1&2.] 

T.  Same— FoRMEB  Pbosbcutionb— Statxhentb 

BY  Accused. 

Where,  in  a  criminal  prosecution,  state- 
ments or  admissions  made  by  defendant  in 
former  prosecutions  for  other  offenses  were  of- 
fered as  original  evidence  as  part  of  the  state's 
main  case,  and  not  for  impeachment,  it  was 
error  for  the  court  to  admit  evidence  of  the  fact 
that  such  admissions  were  made  bj  defendant 
while  testifying  on  prior  prosecutions  against 
him,  for  the  purpose  of  laying  a  foundation ; 
the  only  necessary  foundation  being  a  mere 
statement  of  the  time  and  place  sufficient  to 
identify  the  occasion  when  the  testimony  was 
given. 

Appeal  from  Superior  Court,  Douglas  Coun- 
ty; It.  S.  Steiner,  Judge. 

Henry  Strodemler  was  convicted  of  cattle 
stealing,  and  he  appeals.  Reversed. 

W.  J.  Canton  and  W.  E.  Southard,  for  ap- 
pellant. W.  A.  Reneau  and  Sam  B.  Hlel,  fbr 
the  State. 

RUDKIN,  J.  The  appellant  was  convicted 
of  the  crime  of  cattle  stealing,  and  prosecutes 
this  apt>eal  from  the  Judgment  and  sentence 
of  the  court 

Before  the  commencement  of  the  trial  tiie 
api>ellant  moved  for  a  change  of  venue  under 
section  OTIM,  Bnllinger's  Ann.  Codes  &  St, 
on  the  ground  that  he  believed  he  could  not 
receive  a  fair  trial  In  the  county  where  the 
action  was  pending,  owing  to  the  prejudice 
of  the  Judge.  This  motion  was  denied.  The 
affidavit  In  support  of  the  motion  averred 
in  substance  that  one  F.  S.  Stelner,  of  Doug- 
las county.  Wash.,  was  a  brother  of  the 
presiding  Judge  of  the  court  In  which  the 
prosecution  was  pending;  that  said  F.  S. 
Steiuer  was  the  secretary  aud  a  salaried  officer 
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of  the  Eastern  Washington  Stock  Association, 
of  satd  Douglas  county ;  that  the  principal  ob- 
ject of  said  aSHocIatlon  was  to  prosecute  of- 
fenders for  the  crime  of  cattle  stealing;  that 
said  P,  S.  Steiner  was  the  chief  prosecuting 
witness  against  the  appellant,  was  chiefly 
Instrumeutal  In  pressing  the  prosecution 
against  him,  and  took  an  active  Interest 
therein;  that  by  reason  of  said  facts  and  said 
relationship  the  appellant  believed  that  he 
could  not  receive  a  fair  and  impartial  trial 
before  said  Judge.  It  was  not  shown  or 
claimed  that  the  presiding  judge  bad  any  In- 
terest whatever  In  said  prosecution,  or  that 
any  act  or  statement  of  bis  Indicated  preju- 
dice on  hlB  part  The  mere  relationship  of  a 
judge  to  a  person  Interesting  himself  in  the 
prosecution  of  a  criminal  charge  pending  be' 
fore  such  judge  is  not  sufficient  of  itself  to 
sustain  a  charge  of  prejudice  against  the 
Judge.  Courts  are  always  reluctant  to  try 
cases  In  which  tbelr  fairness  Is  challenged, 
however  slight  the  foundation  for  the  chal- 
lenge may  be,  but  applications  of  this  kind 
are  addressed  to  the  sound  discretion  of  the 
trial  court,  and  appellate  courts  will  not 
interfere,  unless  an  abuse  of  that  discretion 
Is  shown.  No  such  abuse  is  shown  in  the  rec- 
ord before  us.  The  appellant  further  con- 
tends that  an  inspection  of  the  record  on  ap- 
peal will  convince  this  court  that  the  pre- 
siding judge  was  in  fact  prejudiced  against 
him.  If  we  are  permitted  to  Inspect  the  rec- 
ord to  aid  us  In  determining  this  motion, 
mere  erroneous  rulings  of  a  trial  judge  do 
not  convict  him  of  prejudice  against  the  party 
to  whom  the  rulings  are  adverse.  Burke  t. 
Mayail,  10  Minn.  287  (Gil.  220). 

Passing,  now,  to  the  merits  of  the  case,  the 
information  charges  and  the  proof  tends  to 
show  that  the  cattle  In  question  were  taken 
or  stolen  on  or  about  September  25,  1904. 
The  taking  of  the  cattle  by  the  appellant 
was  not  an  Issue  in  the  case,  at  least  after 
he  took  the  witness  stand  in  his  own  }}eha]f. 
He  admitted  the  taking,  and  sought  to  Justify 
or  excuse  his  acts  under  the  following  agree- 
ment: Some  time  In  the  month  of  April, 
1904,  the  appellant  had  a  conversation  with 
the  prosecuting  witness  relative  to  four  bead 
of  cattle  belonging  to  the  prosecuting  witness, 
which  were  left  out  on  the  range  during  the 
preceding  winter.  In  such  conversation  the 
prosecuting  witness  agreed  to  give  the  appel- 
lant oue  of  said  cattle,  or  25  per  cent,  of  what 
the  appellant  could  get  out  of  them.  In  case 
he  should  find  them.  While  the  prosecuting 
witness  was  on  the  stand  as  a  witness  for  the 
state,  he  testihed,  in  response  to  qu^tlons 
asked  by  the  prosecuting  attorney,  that  he 
never  authorized  the  appellant,  or  one  Olay- 
pool,  jointly  informed  against  with  the  ap- 
pellant, or  any  other  person,  to  sell  or  dis- 
pose of  the  cattle  described  In  the  Informa- 
tion at  any  time  prior  to  September  25, 
1904.  On  the  cross-examination  of  this  wit- 
ness the  following  occurred:  "Q.  Did  Strode- 
mier  [the  appellant]  stop  at  yonr  place  along 


about  April,  1904?  (Objected  to  as  immate- 
rial and  improper  cross-examination.)  A.  I 
believe  so.  Q.  Didn't  you  have  a  conversa- 
tion with  bim  at  that  time  with  reference  to 
some  cattle  you  bad  upon  the  range  that  you 
hadn't  gathered  the  year  l>efore?  (Objected 
to  as  improper  cross-examination.  Objection 
sustained  by  the  court,  to  which  ruling  the 
defendant  by  bis  counsel  then  and  there  ex- 
cepted.) Q.  I  will  ask  you  to  state  to  the 
Jui7  if  yon  did  not  in  April,  about  the  month 
of  April.  19(H,  state  to  Mr.  Strodemler  that 
you  had  some  steers  running  on  the  range 
that  you  had  not  gathered  the  winter  before. 
and  did  yon  not  then  authorize  him  that  if 
he  found  these  cattle,  these  four  steers,  that 
be  might  gather  them  and  that  you  would 
give  him  one  of  them  or  would  give  bim 
25  per  cent,  of  wliat  he  could  get  out  of 
them —  (Objected  to  as  Immaterial,  irrele- 
vant, incompetent,  and  improper  cross-exam- 
ination. Sustained  by  the  court.)  Q.  Brand- 
ed with  your  brand  that  you  have  described 
here.  I  will  ask  you  If  in  the  month  of  April 
if  yon  did  not  give  the  defendant  here  leave 
to  gather  these  cattle  described  in  the  in- 
formation? A.  No,  sir.  Q.  Did  you  not  at 
that  time  give  bim  leave  to  gather  four  steers 
branded  with  this  brand  yon  have  describ- 
ed here?  (Objection.  Immaterial,  improper 
cross-examination.  Objection  withdrawn.) 
A.  I  did  not  have  four  steen^  Q.  State  to 
the  Jury  what  the  conversation  was  about. 
(Objected  to  as  immaterial,  nothing  to  do 
with  this  case.  Objection  sustained  by  the 
court  CTourt:  I  will  state  that  you  may  go 
Into  these  four  steers  mentioned  In  this  in- 
formation, you  may  go  into  that  fully.  And 
out  all  you  can,  but  you  will  not  be  permit- 
ted to  go  into  a  list  of  other  cattle  that  are 
not  involved  in  this  action.  This  is  cross- 
examination.  Tou  cannot  go  into  the  double 
L  brand  outside  of  these  four  cattle.  To 
which  ruling  of  the  court  defendant  by  his 
counsel  then  and  there  excepted.)  Q.  I  will 
ask  you  if  you  had  other  cattle  on  the  range 
branded  with  this  brand.  (Objected  to  ae 
immaterial.  Sustained,  to  which  ruling  of 
the  court  the  defendant  then  and  there  by 
his  counsel  excepted.)  Q.  I  will  a^  yon  if 
about  the  middle  of  the  month  of  October, 
1904,  out  at  your  store,  in  Douglas  county, 
Washington,  if  yon  did  not  tell  Major  Canton 
that  you  gave  the  defendant  i^ermisslon  to 
gather  four  bead  of  cattle  branded  with  your 
brand,  and  that  you  would  give  bim  one  of 
the  cattle  or  would  give  him  25  per  cent  of 
what  he  could  get  out  of  them?  (Objected 
to  as  immaterial,  not  proper  cross-examina- 
tion, no  foundation  laid.  Court:  The  ruling 
is  that  you  cannot  go  into  any  other  cattle 
than  these  four  steers.  If  you  will  direct  your 
question,  shape  It  aloi^  so  as  to  refer  to  a 
material  matter.  You  may  ask  It  The  ob- 
jection Is  sustained.  To  which  ruling  of  tlie 
court  the  defendant  by  his  counsel  then  and 
there  excepted.)  Q.  I  will  ask  you  If  at  any 
time  you  gave  the  defendant  permission  to 
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gather  any  cattle  branded  with  this  brand. 
(Objected  to  and  objection  sustained,  to 
wblch  ruling  of  the  court  the  defendant  by 
bis  counsel  then  and  there  excepted.)" 

There  are  two  material  errors  in  these 
mllDge:  First,  the  questions  propounded  on 
cross-examination  were  directly  connected 
with  matters  testlBed  to  by  the  wltneps  on  his 
examination  In  chief,  and  were  therefore 
proper;  second,  the  ruling  of  tlie  court  that 
the  agreement  would  constitute  no  defense 
unless  It  were  shown  to  relate  to  the  Identic- 
al cattle  described  In  the  information  Is 
clearly  erroneous.  Had  this  been  a  civil 
action  between  the  appellant  and  the  prose- 
cuting witness.  Involving  the  appellant's  right 
to  compensation  for  taking  up  the  cattle,  it 
would  then  have  been  incumbent  on  htm  to 
show  that  they  were  the  Identical  cattle  re- 
ferred to  in  the  agreement;  but  In  a  criminal 
prosecution  the  rule  Is  otbera'lse.  If  the 
appellant  In  good  faith  believed  that  these 
were  the  cattle  referred  to  in  the  agreement, 
and  took  them  up  in  that  belief,  be  was  guilty 
of  no  crime,  even  though  he  was  mistaken. 
It  requires  no  argument  to  show  that  a  man 
should  not  be  convicted  of  a  felony  and  com- 
mitted to  the  penitentiary  for  an  honest  mis- 
take, yet  this  was  the  clear  import  of  the 
court's  ruling  when  It  held  that  the  agree- 
ment was  Immaterial  and  would  constitute 
no  defense,  unless  it  related  to  the  Identical 
cattle  described  In  the  Information.  It  is 
no  answer  to  this  to  say  that  the  appellant 
might  have  called  the  prosecuting  witness  in 
his  own  behalf.  He  was  under  no  obligation 
to  do  so,  but  had  an  absolute  rigbt  to  ask 
these  questions  on  cross-examination. 

It  Is  next  assigned  as  error  that  the  court 
permitted  the  respondent  to  prove  that  the 
appellant  bad  t>een  twice  before  tried  In  the 
same  court  on  criminal  charges.  It  appears 
that  two  criminal  cases  against  the  appel- 
lant were  tried  in  December,  1904,  and  Janu- 
ary, 1905,  and  before  the  trial  of  the  case  In 
which  this  appeal  Is  taken.  The  state  deem- 
ed some  of  the  testimony  given  by  the  appel- 
lant on  such  former  trials  material  on  the 
trial  of  this  case,  and  to  prove  such  testi- 
mony called  the  stenographer  who  reported 
the  testimony  on  the  other  trials  as  a  wit- 
ness He  was  asked  these  questions:  "Q, 
State  whether  or  not  you  attended  the  trial 
of  the  state  of  Washington  against  Henry 
Strodemier  In  January,  1905?  A.  Tes,  sir. 
Q.  In  this  court?  A.  Tes,  sir.  Q.  State 
whether  or  not  you  took  the  testimony  of 
this  case.  A.  Yes,  sir.  Q.  State  whether 
or  not  you  took  the  testimony  of  the  case  of 
the  State  of  Washington  v.  Henry  Strode- 
mier In  another  case  tried  In  this  court  at 
that  time?  (Objected  to  as  Immaterial,  Irrele- 
vant, Incompetent.)  A.  Yes,  sir ;  last  of  De- 
cember, 1904,  or  the  first  of  January,  1905. 
(Objection  was  overruled,  to  which  ruling  of 
the  court  defendant  by  his  counsel  then  and 
there  In  open  court  excepted.)"  Hod  the 
prosecuting  attwney  stated  that  the  appel- 


lant had  been  twice  before  tried  In  the  same 
court  for  violating  the  laws  of  the  state 
for  the  sole  purpose  of  bringing  that  fact 
before  the  Jury,  it  would  have  been  miscon- 
duct on  his  part,  and,  had  the  trial  court  ad- 
mitted testimony  over  objection  to  prove 
such  fact  for  a  like  purpose,  the  ruling  would 
have  been  plainly  erroneous.  State  v. 
Thompson,  14  Wash.  285,  44  Pac.  533;  State 
T.  Bokien,  14  Wash.  403,  44  Pac.  889;  State 
V.  Gottfreedson,  24  Wash.  398,  64  Pac.  523; 
State  V.  Carpenter,  32  Wash.  254,  73  Pac. 
357;  State  v.  Eder,  36  Wash.  482,  78  Pac. 
1023.  The  respondent  concedes  this,  but 
justifies  its  course  on  the  ground  that  it 
was  competent  for  It  to  prove  the  testimony 
given  by  the  appellant  on  the  former  trials, 
and  that  before  this  could  be  done,  it  must 
lay  a  foundation  by  stating  the  time,  the 
place,  and  the  surrounding  circumstances. 
We  readily  concede  that  the  respondent  had 
a  right  to  prove  statements  made  by  the  ap- 
pellant, under  oath  or  othmvlse,  which 
had  a  material  bearing  on  the  Issues  before 
the  court,  but  Its  further  contention  Is  un- 
tenable. These  statements  or  admission* 
were  offered  as  original  evidence,  and  as  a 
part  of  the  state's  main  case.  It  Is  only 
where  questions  are  propounded  with  a  view 
of  impeaching  a  witness  that  It  becomes 
necessary  to  lay  a  foundation  for  the  Im- 
peachment by  stating  the  time,  the  place, 
and  the  surrounding  circumstances.  As  well 
might  It  be  claimed  that  the  execution  of 
a  contract  could  not  be  proved  without  first 
proving  that  one  of  the  parties  to  the  con- 
tract was  in  the  penitentiary  at  the  time 
of  Its  execution,  if  such  were  the  fact.  Had 
these  questions  been  propounded  to  the  ap- 
pellant with  a  view  of  Impeaching  him,  there 
would  be  some  force  In  the  respondent's  ar- 
gument; but,  even  in  that  case,  we  think 
the  foundation  could  have  been  sufficiently 
laid  without  bringing  out  the  fact  that  the 
appellant  was  on  trial  at  the  time  for  a 
crime.  We  think  a  statement  of  the  time 
and  place  would  sufficiently  identify  the  oc- 
casion. A  showing  that  a  defendant  has 
been  charged  with  crime  on  at  least  two 
former  occasions  can  have  no  other  effect 
than  to  prejudice  bis  case  in  the  eyes  of  the 
jury,  and  all  attempts  to  bring  such  facts 
before  the  jury  have  been  strongly  condemn- 
ed by  this  court  Prosecuting  officers  should 
not  allude  to  them,  and  trial  courts  should 
not  tolerate  the  practice.  If  a  defendant 
takes  the  witness  stand  In  his  own  behalf, 
the  state  may  prove  that  he  has  been  there- 
tofore convicted  of  a  felony  for  the  purpose 
of  affecting  his  credibility,  but  beyond  this 
It  cannot  go.  We  are  not  prepared  to  say 
that  what  occurred  on  this  trial  In  this  con- 
nection would  be  sufficient  of  itself  to  war- 
rant a  reversal,  but  we  make  these  observa- 
tions In  view  of  a  retrial  that  most  be  grant- 
ed on  other  grounds. 

We  do  not  deem  it  necessary  to  discuss  the 
other  errors  assigned  furthra  than  to  say 


Digitized  by  Google 


918 


82  PACIFIO 


BEPORTEQ. 


that  on  a  retrial  the  appellant  hag  a  right 
to  crosa-examlne  the  prosecuting  wituesa 
fnlly  aa  to  the  existence  and  terms  of  the 
agreement  herein  referred  to,  and  to  hare  the 
effect  of  such  agreement,  as  a  defense,  sub- 
mitted to  the  jury  under  proper  Instructions. 

For  the  reasons  heretofore  given,  the  Judg- 
ment iB  reversed,  and  a  new  trial  ordered. 

MOUXT,  O.  J.,  and  FULLEBTON,  HAD- 
LEY,  CROW,  ROOT,  and  DUNBAR,  JJ.,  con- 
cur. 


STATE  V.  SMITH. 
(Supreme  Court  of  Washington.  Dec.  7, 1905.) 

1.  Cbiminal  Law  —  Robbebt  —  Appeal — Suf- 
ficiency OF  Evidence. 

Wtiere  defendant,  with  two  others,  waa 
charged  with  robbery,  the  fact  that  the  prosecut- 
ing witness,  when  describing  the  crime,  some- 
times referred  to  the  individual  of  whom  he  was 
speaking  by  gesture,  or  by  saying  "that  man," 
or  "that  man  there,"  was  not  fatal  to  a  judg- 
ment of  conviction,  where  there  was  sufficient 
evidence  in  the  record  to  sustain  the  same,  aside 
from  that  part  containli^  the  uncertain  refer- 
ences. 

2.  Robbebt — OwnebshifofPropebtt — Monet 
Won  bt  Gambling — Vabiawce. 

Under  an  information  for  robbery,  charging 
defendants  with  taking  the  personal  property  of 
the  prosecuting  witness,  evidence  that  the  latter 
won  part  of  the  money  taken  by  gambling  was 
not  fatal  to  a  conviction ;  it  appearing  that  the 
balance  of  the  money  was  his  legitimately. 

3.  Same — Abpostatiok — Sufficikiict  or  In- 

FOBMATION. 

An  information  for  robbery,  following  the 
language  of  the  statute  and  charging  that  de- 
fendants did  "forcibly  and  feloniously  take  from 
the  person"  of  the  prosecuting  witness,  etc, 
sufficiently  alleges  the  asportation,  and  is  not 
fatally  defective  for  failing  to  allege  that  de- 
fendants "carried  away"  the  property  so  taken. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Robbery,  S  22.] 

Appeal  foni  Superior  Court,  Yakima  Coun- 
ty; Frank  H.  Ruclkin,  Judge. 

Frank  Smith  was  convicted  of  robhery,  and 
appeals.  Affirmed. 

E.  B.  Preble  and  D.  K  Crowder,  for  appel- 
lant 

FUIiLERTON,  3.  The  appellant  was  con- 
Tictcd  of  the  crime  of  robiKry,  and  aiq>eals 
from  the  Judgment  and  sentence  pronounced 
against  him. 

It  Is  first  contended  that  the  evidence  was 
insuffldent  to  Justify  the  verdict ;  liie  precise 
ohjectlon  being  that  three  persona  were  ar- 
rested and  accused  of  the  robbery,  while  the 
evidence  showed  that  only  two  of  the  three 
participated  therein,  and  failed  to  show 
which  two  of  the  three  It  was  that  so  partici- 
pated. But.  as  we  read  the  record,  the  evi- 
dence shows  that  all  three  of  the  accused 
had  an  active  part  in  the  commission  of  the 
crim&  It  Is  true  that  the  prosecuting  wit- 
ness, when  detailing  the  circumstances  of 
the  crime,  sometimes  referred  to  the  Individ- 
ual of  whom  he  was  speaking  by  gesture,  or 
by  saying  "tliat  man,"  or  "that  man  there," 


and  that  the  record  aa  brongbt  bete  does  not 
in  each  instance  make  It  clear  to  whom  he 
had  reference;  but  this  la  not  fatal  to  the 
Judgment  TUs  court  examines  the  evidence 
for  the  purpose  only  of  ascertaining  if  there 
was  competent  evldoice  introduced  at  the 
trial  from  which  the  Jury  were  warranted  in 
finding  the  verdict  they  returned.  In  this 
case,  we  find  sui^  evidence,  aside  from  that 
part  containing  the  uncertain  references. 

^e  infonnatiou  charged  that  the  money 
the  defendants  were  accused  of  taking  was 
the  personal  property  of  one  Jobn  Malasett 
the  prosecuting  witness.  Malaaett's  testi- 
mony was  to  the  eCFect  that  the  defemdanta 
robbed  him  of  $37.25,  $7  of  which  be  earned 
picking  hops,  and  $30.25  of  which  be  won  by 
gambling.  The  appellant  contends  ttiat  thore 
was  a  fatal  variance  between  the  allegations 
and  the  proof  in  respect  to  the  ownership  of 
the  property,  because,  lie  argues,  title  to 
property  won  by  ^mblli«  la  la  the  person 
from  whom  it  was  vron,  and  not  in  the  win- 
ner. But  If  we  were  to  concede  that  the 
prosecuting  witness  had  no  title  to  tliat  part 
of  the  money  taken  from  him  which  be  won 
while  gambling,  still  the  case  would  not 
falL  It  was  shown  that  $7  of  tlie  money 
token  was  his  legitimately.  This  is  suffldcmt 
to  sustain  the  conviction.  To  fall  to  prove 
the  allesatlooB  of  the  information  precisely 
as  laid  is  not  fatol.  It  te  aufficl«it  tf  the 
substance  of  the  allegations  be  proven,  and 
to  prove  that  any  part  of  the  money  token 
was  the  property  of  the  person  allied  to  be 
the  owner  is  to  prove  the  aubatonoe  of  that 
issue. 

The  Information  charges  tbat  the  defend- 
ants "did  •  •  •  fordbly  and  feloniously 
toke  from  the  person"  of  the  prosecuting 
witness  COTtoln  proper^,  but  does  not  all^ 
that  they  "carried  away"  the  property  so 
token ;  and  it  is  contended  that  this  Is  a  fatol 
defect  entitling  the  appellant  to  a  reversal. 
There  is  no  merit  in  this  contention.  The  in- 
formation follows  the  laugnage  of  the  statute, 
and  asportotlon  is  sufficiently  alleged  by  the 
allegation  that  the  defendants  took  tlie  prop- 
erty from  the  person  of  the  prosecuting  wit- 
ness. The  cases  where  this  precise  question 
has  been  determined  are  not  many,  but  the 
only  one  called  to  our  attention  which  sup- 
ports the  appellant's  contention  is  Common- 
wealth V,  Clifford,  8  Cusb.  215.  There  It  was 
held  that  an  Information  failing  to  allege 
that  the  property  taken  was  carried  away  Is 
fatally  defective.  But  other  states,  where 
the  question  was  squarely  raised,  have  de- 
clined to  follow  the  rule.  See  Terry  v.  Stote. 
13  Ind.  70;  Thompson  v.  Stote,  35  Tex.  Ot. 
R.  511,  M  S.  W.  124.  612;  Keeton  v.  Stote, 
70  Ark.  163.  66  S.  W.  645.  Thla  court  also. 
In  Stote  V.  Johnson,  10  Wash.  410.  53  Fac. 
667,  apivoved  an  toformatlon  for  robbery, 
where  the  asportation  was  charged  in  the 
language  used  in  the  present  Information. 
The  precise  question,  however,  seems  not  to 
have  been  called  to  the  attention  of  the  court 
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So'  the  Suprrane  Court  of  California,  In' 
People  T.  Walbrldge,  123  Cal.  Z73,  55  Pne. 
902,  on  the  appeal  of  the  state,  reverml  a 
Judgment  holding  an  Information  Insufflclent 
where  the  atiportatlon  was  charged  In  the 
language  used  in  the  Information  before  us. 
In  this  case,  like  the  one  frcun  this  court, 
the  precise  question  was  not  discussed ;  but 
it  would  seem  that  the  qumtlon  would  noi. 
In  either  case  hare  escaped  the  attention  of 
both  court  and  counsel,  had  it  been  deemed 
material. 
The  judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  ROOT,  CROW,  DUN- 
BAR, and  HADLBT,  JJ.,  concur. 


STATE  V.  WILSON. 
{Supreme  Court  of  Washington.   Dec.  7,  1905.) 

Appeal  from  Superior  Court,  TakUna  Coun- 
ty; Frank  H.  Rudkin,  Judge. 

Charles  Wilson  was  convicted  of  robbery, 
and  appeals.  Affirmed. 

B.  B.  Preble  and  D.  L.  Crowder,  for  appel- 
lant 

PBB  CURIAM.  The  qnestlonB  presented 
In  this  case  are  the  same  aa  those  In  State 
T.  Smith  (No.  R,702)  82  Pac.  918;  and  for 
the  reasonfl  therein  stated  the  judgment 
will  stand  affirmed. 


STATE  V.  HOWARD. 
(Supreme  Court  of  Washington.   Dec.  7,  1005.) 

Api)eal  from  Superior  Court,  Yakima  Coun- 
ty; Frauk  II.  Kudkiu,  Judge. 

Peurl  Howard  was  convicted  of  robbery, 
and  appeals.  Affirmed. 

E.  B.  Preble  and  D.  Lt.  Crowder,  for  ap- 
pellant. 

PER  CURIAM.  The  questions  presented 
Id  this  cane  are  the  sauie  as  those  In  State  t. 
Smith  (No.  r.,702)  82  Pac.  018;  and  for  the 
reasons  therein  stated  the  Judgment  will 
atand  affirmed. 


FIRCn  et  al.  v.  HACKETT  et  al. 

(Supreme  Court  of  Washiugton.   Dec.  7,  1005.) 

Action— Joinder  of  Cause.s— Joint  Istebebt. 

Where  plaintiffs  sued  jointly  for  an  ac- 
counting as  to  various  transactions  under  a 
contract  for  the  location  of  coal  lands  entitling 
them  to  a  joint  interest  in  but  one  of  auch 
transactions,  the  contract  precluded  a  recovery 
beyond  the  one  transaction  in  which  there  was 
a  Joint  interest,  in  the  absence  of  fraud  or 
mistake  In  its  execution. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Henry  L.  Kennan,  Judge. 

Action  by  John  F.  Flrch  and  others  against 
Andrew  Uackett  and  others.  From  a  Judg- 


'  ment  In  favor  of  plaintiffs,  deiFeudants  appeal. 

Reversed. 

L.  H.  Prather,  for  appellants. 

RUDKIN,  J.  On  the  11th  day  of  June, 
1902,  the  defendant  Hiickett  and  one  A.  D. 
Hop|)er  entered  into  the  following  agreement: 
"Whereas,  Mr.  A.  Ilackett  represents  that  he 
possesses  Information  as  to  the  location  of 
coal  lauds  In  East  Kootenay,  close  to,  and 
available  from  line  of,  the  GreatNorthern  Ry., 
such  laud  being  now  open  to  entry  or  acquire- 
ment from  the  Canadian  government;  where- 
as, A.  D.  Hopper,  representing  the  (Spokane 
Falls  Gaslight  Co.,  Is  desirous  of  obtaining 
such  land:  It  is  hereby  agreed  that  Mr.  A. 
Hackett,  for  and  in  consideration  of  one  hun- 
dred and  fifty  dollars  ($150.00),  the  receipt 
of  which  la  hereby  acknowledged,  agrees  to 
locate  properly  and  according  to  law,  In  such 
names  as  said  Hopper  desires,  such  sections 
of  coal  land  in  the  most  available  sections  of 
laud  that  Is  open  for  entry  In  said  section. 
Mr.  A.  D.  Hopi)er  hereby  agrees  to  deliver  to 
the  said  Mr.  A.  Hackett  the  sum  of  one  thous- 
and dollars  ($1,000.00),  in  cash,  and  one-half 
interest  (forty-nine  per  cent).  In  the  property 
or  company  that  may  be  organized  to  work 
and  Improve  the  same.  The  money  to  be 
paid  at  such  a  time  as  said  A.  D.  Hopper  may 
legally  acquire  the  title  to  such  locations  aa 
may  be  made  in  his  behalf  by  said  Hackett. 
He  further  agrees  to  advance  the  necessary 
license  fee  of  fifty  dollars  ($.50.00)  i»er  section 
and  all  necessary  government  expenses,  as 
also  to  pay  the  rental  for  five  years  on  all  the 
land  so  located.  If  such  land  is  not  purchased 
outright.  In  wltuess  whereof  we  have  each 
signed  below  as  agreeing  to  the  foregoing. 
Andrew  Hackett.  A.  D.  Hopjwr.  Witness: 
John  P.  Flrch."  Immediately  thereafter  and 
on  the  same  day  the  defendant  Hackett  and 
the  plaintiffs  Flrch  and  Belden  entered  Into 
the  following  agreement:  "We,  the  under- 
signed, agree  to  the  following,  to  wit:  That 
Mr.  Andrew  Hackett  shall  go  into  British 
Columbia,  along  tlie  line  of  the  new  cut-off 
of  the  Great  Northern  Railroad,  to  the  town 
of  Fenile  and  coal  fields  along  said  railroad, 
or  such  other  place  or  places  in  British  Co- 
lumbia most  convenient  to  above-named  rail- 
road, and  locate  from  one  to  ten  sections  of 
good  coking  coal,  properly  stake  and  locate 
the  same  In  accordance  with  the  laws  of  Brit- 
ish Columbia,  and  do  all  things  necessary  to 
properly  locate  such  coal  lands  for  ourselves, 
and  shall  also  use  such  other  names  aa  may  be 
agreed  upon  by  and  between  us  for  the  pur- 
I>ose  of  making  a  deal  with  Mr.  Albert  Hop- 
per, treasurer  and  superintendent  of  the  Spo- 
kane Falls  Gaslight  Company,  or  any  one 
else  we  may  choose  to  make  a  deal  with  on 
all  coals  located  by  Mr.  Andrew  Hackett,  or 
others  for  blm,  in  British  Columbia.  It  Is 
further  agreed  that  whatever  money  or  Inter- 
ests the  said  Andrew  Hackett  shall  receive 
from  the  said  Albert  D.  Hopper,  or  said  Gas- 
light Ca,  he  will  and  shall  divide,  share  and 
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Bbare  alike,  with  John  V.  Flrcli  and  Worth 
Belden,  on  account  of  the  trip  upon  which 
he  leaves  this  11th  day  of  June,  1902. 
[Signed.]  Andrew  Haekett  John  F.  FIrch. 
Worth  Belden."  Upon  the  racecutlon  of  these 
contracts  the  defendant  Haekett  repaired  to 
the  place  designated  therein,  and  located  16 
coal  claims  containing  340  acres  each,  In 
names  furnished  him  and  agreed  upon  by 
the  parties.  He  returned  to  the  city  of  Spo- 
kane where  the  contracts  were  entered  Into 
and  where  all  the  parties  resided,  on  or  about 
the  17th  day  of  July,  1902.  In  the  latter  part 
of  July  or  the  early  part  of  August,  1902, 
Hopper,  accompanied  by  one  Archie  Patrick, 
visited  the  claims  located  by  the  defendant 
Haekett  for  the  purpose  of  Inspecting  the 
same.  Hopper  rejected  the  locattons  after 
such  inspection,  and  soon  thereafter  left  the 
state  and  absented  himself  therefrom  for  a 
year  and  a  half.  The  matter  ends  here,  so 
far  as  concerns  Hopper  and  the  Spokane 
Gaslight  Company.  Thereafter  the  defend- 
ant Haekett  made  several  trips  Into  British 
Columbia,  and  located  and  assisted  in  the 
location  of  three  groups  of  claims  containing 
320  claims  In  all,  for  which  services  he  is 
alleged  to  have  received  considerable  sums 
in  money  and  stocks,  and  to  have  acquired 
a  number  of  claims  or  licenses  in  bis  own 
right  This  action  waa  brought  by  the  plain- 
tlfFs  against  the  defendant  Haekett  and  others 
for  au  accounting;  the  plaintiffs  claiming  a 
one-half  interest  In  all  moneys  and  stocks 
received  by  the  defendant  Haekett,  and  in 
all  claims  and  licenses  held  by  him,  under 
and  by  virtue  of  the  contract  above  set  forth. 
The  court  below  found  In  favor  of  the  plain- 
tiffs, appointed  a  receiver  to  take  charge  of, 
receive  and  collect  all  moneys  due  the  defend- 
ant Haekett,  and  all  claims,  licenses,  and 
stocks  owned  or  claimed  by  him,  arising  from 
or  growing  out  of  the  location  of  the  said 
several  claims,  ordered  a  reference,  to  take 
an  accounting  between  the  parties,  and  di- 
rect a  Judgment  In  favor  of  the  plaintiffs 
and  against  the  defendant  Haekett  for  all 
Bums  found  due  on  such  accounting.  From 
this  judgment  the  dtfmdants  have  appealed 
to  this  court 

There  Is  Uttle  or  no  controversy  between 
the  parties  as  to  the  principal  facta  contained 
In  the  foregoing  statement  but  beyond  this 
the  testimony,  is  in  hopeless  conflict.  The 
respondents  claim  that  they  were  possessed 
of  exclusive  knowledge  as  to  the  location  of 
the  coal  lands  In  controversy,  prior  to  the 
above  negotiations.  The  appellant  Haekett 
on  the  contrary,  claims  that  such  knowledge 
was  derived  from  him.  The  respondent  Firch 
claims  that  he  was  a  party  to  the  first  con- 
tract above  set  forth,  though  he  signed  the 
same  as  a  witness  only.  His  contention  In 
this  r^rd  finds  no  support  in  the  record. 
The  appellant  Haekett  claims  that  the  re- 
spondent Firch  received  one-half  of  the  S150 
paid  by  Hopper  on  the  execution  of  said  con- 
tract; Firch,  on  the  otba  band,  claims  that 


be  received  but  $20.  The  respondents  claim 
to  have  advanced  considerable  sums  of  money 
to  the  ap[>ellant  Haekett  on  aocoont  of  said 
contracts,  and  the  appellant  Haekett  claims 
that  no  such  advancements  were  made.  On 
this  point  the  testimony  Is  extrem^y  contra- 
dictory and  unsatisfactory.  But  from  the 
view  we  take  of  the  contract  between  the 
parties  their  rights  are  determined  by  the 
admitted  facts.  This  is  an  action  for  an  ac- 
counting, and  the  respondents  are  only  enti- 
tled to  reli^  as  to  such  moneys,  stocks, 
claims,  and  licenses,  as  they  and  the  appellant 
Haekett  have  a  joint  Interest  In  under  their 
their  contract  The  contract  upon  whldi  the 
action  is  baaed  Is  plain  and  onamblguous  in 
its  terms.  Neither  fraud  nor  mistake  In  ita 
execution  is  alleged  or  proved.  What  then 
are  the  rights  of  the  respondents  under  that 
contract?  The  contract  Itself  answers  this 
question  in  the  following  unmistakable  lan- 
guage: "It  is  further  agreed  that  whatever 
money  or  Interest  the  said  Andrew  Haekett 
shall  receive  from  the  said  Albert  D.  Hopper, 
or  said  Gaslight  Co.,  he  will  and  shall  divide, 
share  and  share  alike,  with  John  F.  Firch 
and  Worth  Belden,  on  account  of  the  trip 
upon  which  he  leaves  this  11th  day  of  June, 
1902."  There  Is  nothing  In  the  contract  to 
Indicate  that  the  parties  thereto  were  Jointly 
interested  In  anything  except  the  Hopper 
contract  Beyond  this  the  respondents  are 
not  entitled  to  an  accounting  and  have  no 
just  claim  to  moneys,  stocks,  claims  or 
licenses,  received  by  the  appellant  Haekett 
from  other  sources,  or  from  contracts  with 
other  parties.  If  the  appellant  Haekett  failed 
to  perform  his  contract  In  other  respects,  the 
respondents  have  their  remedy  at  law  In  an 
action  for  damages,  but  there  is  nothing  In 
the  contract  to  warrant  the  conclusion  that 
the  respondents  had  a  Joint  Interest  with  the 
appellant  In  other  enterprises  or  undertak- 
ings, aside  from  the  Hopper  contract  ttoe  can 
this  court  so  hold. 

Inasmuch  as  the  respondents  were  only  in- 
terested In  the  money  and  stocks  involved  In 
the  Hopper  contract  and  under  the  admitted 
facts  that  contract  waa  abandoned  without 
fault  on  the  part  of  the  appellant  Haekett  It 
follows  that  the  Judgment  of  the  court  below 
is  erroneous,  and  the  same  is  reversed,  with 
dlrectlcMis  to  dismiss  the  action. 

MOUNT,  0.  J.,  and  FULLERTON,  BOOT, 
DUNBAR,  and  HADLEY,  JJ.,  concur. 


DENNY  V.  KLEEB. 

(Supreme  Court  of  Wasbinstoo.  Dec  8, 190K.) 

1.  Appeal — Habuless  Ebbob  —  Refusal  or 
Instbuctioks. 

Error  In  refusing  proper  instructions,  in 
■n  action  by  an  employ^  against  his  master  for 
personal  injuries,  as  to  the  burden  of  proof 
on  the  affirmative  defenses  of  assumption  of 
risk,  contributory  negligence,  and  negligence 
of  fellow  servants,  is  harmlesB;  the  findings  that 
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'iefendant  was  free  of  negliseQce  beitic  supported 
by  tbe  evidence  and  In  no  way  depenoent  on  the 
refusal  of  such  inBtmctioDB. 
2.  Sake — CBOsa-ExAKCTATioiT. 

Allowing  defendant,  in  an  action  for  per- 
sonal injories  in  wiiich  one  of  the  items  of  dam- 
ages was  a  sum  for  treatment  necessitated  by 
the  injuries,  to  show  on  cross-examination  m 
the  physician  who  attended  plaintiff,  and  who  in 
his  examination  in  chief  as  a  witness  for  plain- 
tiff gave  no  testimony  as  to  charges  made  by 
him,  that  he  treated  plaintiff  at  the  instance 
and  direction  of  defendant^  who  paid  for  tho 
serrices.  is  not  prejudicial  error. 

Appeal  from  Superior  Court,  Pacific  Coun- 
ty; A.  B.  Rice,  Judge. 

Action  by  J.  M.  Denny  against  J.  W, 
Kleeb.  Judgment  f<Hr  defendant  Plaintiff 
appeals.  Affirmed. 

Maurice  A.  Langtaome  and  R.  W.  Bnffln, 
for  appellant.  H.  W.  B.  Hewen  and  Olias. 
B.  Miller,  Cor  respondent 

GROW,  J.  Action  by  appellant  plaintiff 
below,  to  recover  damages  tor  personal  in- 
jurlm.  From  a  judgment  In  itaTor  of  the 
defendant  respondent  ber^  tbla  appeal  bas 
be«i  taken. 

Appellant  3.  H.  Denny,  for  a  period  of 
about  eight  months,  had  been  an  emplc^fi  of 
respondent  I-  W.  Kleeb,  who  was  the  owner 
of,  and  operating,  a  sawmill  at  South  Bend, 
In  Pacific  county.  In  connection  with  said 
mill  respondent  maintained  a  certain  dry 
ahed,  which  is,  conceded  to  have  been  sub* 
stantlai,  well-bUilt  and  adapted  to  the  pur- 
pose of  storing  lumber,  placed  In  lai^  piles 
therein,  and  separated  according  to  slses 
and  grades.  There  were  three  alleys  running 
through  said  shed,  each  about  15  feet  In 
width.  On  January  81,  1903,  appellant  and 
two  fellow  SOTvants  were  assorting  and  pil- 
ing 6-inch  boards  In  the  middle  alley.  While 
BO  employed,  said  lumber  fell  iQion  appellant 
inflicting  serioua  Injuries.  The  complaint  In 
aubstance,  charged  respondent  with  negli- 
gence, in  that  the  lumber  which  fell  upon 
aivellant  bad  been  piled  at  the  Instance 
and  under  the  direction  of  one  Hagan,  re- 
spondent's foreman;  that  appellant  had  com- 
plained to  Hagan.  telling  him  there  was  In- 
enffldent  space  within  wbldi  to  pile  the 
identical  lumber  that  afterwards  fell;  that 
on  the  afternoon  of  the  d^  of  the  accident 
he  again  called  Hagan*s  attentlcm  to  the 
lumber,  stating  he  was  afraid  It  would  faU, 
but  w^B  assured  by  Hagan  that  it  was  per- 
fectly safe;  that  relying  on  these  assur- 
ances, be  continued  work  until  he  was  in- 
jured; that  the  respondent  was  negligent 
In  not  providing  him  with  a  safe  place  In 
which  to  work,  negligent  in  compelling  him 
to  work  in  a  small,  cramped,  and  narrow 
space,  and  negligent  in  assuring  htm  there 
was  no  danger.  Respondent  by  bis  answer, 
denied  all  aald  allegations  of  negligence,  and 
affirmatively  pleaded  assumption  of  risk, 
contributory  negligence,  and  that  the  Injuries 
were  caused  by  the  acts  of  appellant's  fel- 
low BervantSL  These  affirmative  allegations 


were  denied  by  the  reply.  On  flie  trial  it 
was  conceded  that  the  dry  shed  was  a  good, 
substantial,  and  proper  structure  for  the  pur- 
pose for  which  it  was  uBed;  that  appellant 
had  worked  at  assorting  and  piling  lumber 
therein  for  about  eight  months  prior  to  the 
accident  and  that  tiie  particular  pile  of 
lumber  which  fell  was  constructed  by  him- 
self and  two  fellow  servanta  A  verdict 
was  returned  In  favor  of  respondent  and 
judgment  was  entered  thereon.  Appellant 
contends  that  the  trial  court  erred:  (1)  In 
refusing  to  charge  the  jury  that  the  burden 
of  proof  was  on  respondent  to  establish  the 
several  affirmative  defenses  made  by  him. 
to  wit  assumption  of  risk,  contributory  neg- 
ligence, and  negligence  of  fellow  servants; 

(2)  In  giving  certain  Instructions  requested 
by  respondent  and  also  given  by  the  court 
of  its  own  motion;  (3)  In  refusing  to  sustain 
objections  to  certain  questions  propounded 
to  one  of  appellant's  witnesses  on  cross- 
examination. 

The  record  ^ows  certain  intern^torles 
which  were  propounded  to,  and  answered  by, 
tbe  jury,  as  follows:  "(1)  Did  the  defend- 
ant furnish  a  substantial  building,  having 
a  solid  and  safe  floor,  for  plaintiff  to  pile 
lumber  in?  Answer:  Teft  (2)  Was  the 
lumber  furnished  plaintiff  to  irile.of  the  usual 
and    ordinary   character?    Answer:  Tes. 

(3)  Was  It  the  duty  of  the  plaintiff  to  pile 
lumb^*.  In  the  defendant's  dry  shed.  In  a 
careful  and  safe  manner?  Answer:  Yes. 
<4)  Did  the  defendant  or  his  foreman,  or 
either  of  them,  give  plaintiff  and  the  men 
working  for  him  any  iDetmctfous  about  pil- 
ing lumber,  except  that  It  must  be  done  in 
a  safe  and  careful  manner?  Answer:  No. 

(5)  Was  foreman  Hagan's  attention,  at  any 
time,  called  to  tbe  pile  of  lumber  which  fell 
on  plaintiff,  by  any  person)   Answer:  No. 

(6)  Were  the  plalntilTB  fellow  servants  reason- 
ably careful  and  competent  woAmen  for 
piling  lumber?  Answer:  Yes."  The  trial 
Judge  Instmcted  tiie  jury  that  the  burden 
of  proof  was  upon  appellant  to  show  acts 
of  negligence  on  the  part  of  respondent  as 
alleged  in  the  complaint  but  failed  to  in- 
struct that  the  burden  of  proof  was  on  re- 
spondent to  sustain  his  affirmative  defenses 
of  assumption  of  risk,  contributory  negli- 
gence, and  negligence  of  fellow  servants, 
althou^  such  charges  were  requested  by  ap- 
pellant before  the  jury  retired.  Conceding 
this  to  have  been  error,  the  question  arises: 
Was  such  error  prejudicial?  Respondent  at 
the  close  of  appellant^s  case,  moved  the  court 
tor  a  nonsuit  which  motion  was  denied; 
tbe  trial  jn^  at  the  time  saying:  *'I  think 
I  shall  submit  it  to  the  jury  on  proof  rather 
than  take  chances  on  error  now  by  granting 
a  nonsuit"  Again,  at  the  close  of  all  the 
evidence,  respondent  moved  the  court  to  In- 
struct the  jury  to  And  a  verdict  In  his  favor, 
which  motion  was  also  denied.  Respondent 
now  contends  that  his  motion  for  a  nonsuit 
should  have  been  granted,  or,  If  not  that 
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Ills  motion  for  a  directed  verdict  wns  well 
taken,  and  tliat,  If  he  is  right  In  either  of 
these  contentions,  the  charges  given  or  re- 
fused by  the  court,  even  if  erroneous,  become 
immaterial  and  do  not  constitute  prejudicial 
error;  the  verdict  of  the  jury  being  the  only 
one  that  could  be  reached  under  the  evidence. 

Respondent  further  contends  that,  even 
though  his  positions  as  atwve  stated  are  not 
well  talien,  the  judgment  should  be  affirmed 
without  regard  to  the  Instructions  given  or 
refused,  by  reason  of  the  special  findings 
made  by  the  Jury  In  their  answers  to  the 
special  Interrogatories  propounded  to  them 
by  the  court  We  think  respondent's  con- 
tention should  be  sustained.  In  our  opinion 
he  was  entitled  to  a  nonsuit,  for  even  though 
it  be  conceded  that  appellant  complained  to 
Hagan,  who  directed  him  to  proceed  with 
the  work,  assuring  him  there  was  no  danger, 
yet  the  evidence  clearly  shows  the  lumber 
was  piled  exclusively  by  appellant  and  hla 
fellow  servants.  In  such  manner  as  they 
themselves  determined,  and  that  if  It  was  not 
properly  piled  the  negligence  was  that  of  tha 
appellant  himself,  and  his  fellow  servants, 
for  which  the  master  was  not  liable.  It 
also  appears  that  ai^ellant  was  an  ex- 
perienced man,  40  years  of  age;  that  be  had 
been  engaged  In  this  work  for  a  period  of 
eight  months  or  more;  that  he  was  as  capabi*^ 
of  seeing  and  realizing  any  danger  as  was 
Hagan;  that,  if  any  danger  existed,  he  knew 
it,  and,  by  continuing  his  work,  assumed  the 
risk.  There  is  not  evidence  suflJcient  to 
show  that  Hagan  had  any  knowledge  supe- 
rior to  that  of  appellant,  or  that  he  had  any- 
thing whatever  to  do  with  the  piling  of  the 
lumber,  further  than  to  direct  resimndent 
■where  to  do  his  work.  Assuming,  however, 
that  respondent  was  not  entitled  to  a  non- 
suit, yet,  It  having  been  conceded  that  the 
dry  shed  was  a  safe,  substantial,  and  proper 
structure,  no  negligence  could  be  charged 
against  respondent,  unless  such  negligouce 
arose  by  reason  of  some  act  of  himself  or 
of  his  foreman,  Hagan.  No  personal  act  oZ 
negligence  is  shown  on  his  part,  and  the 
special  findings  negative  any  such  acts  on 
the  part  of  Hagan.  These  findings  could 
have  been  in  no  way  dependent  upon  or 
caused  by  the  action  of  the  court,  either  in 
refusing  instructions  requested,  or  In  giving 
those  excepted  to  by  appellant,  but  ore  clear- 
ly warranted  by  the  evidence. 

The  jury  having  found  respondent  not 
guilty  of  negligence,  the  question  of  the 
existence  or  nonexistence  of  contributory 
negligence  on  the  part  of  appellant  became 
Immaterial,  and  any  failure  of  the  court  to 
Instruct  the  jury  as  to  the  burden  of  proof 
did  not  constitute  prejudicial  error,  for  ap- 
pellant could  In  no  event  recover  in  the  ab- 
sence of  any  showing  of  negligence  on  the 
part  of  respondent.  A  judgment  will  not 
be  reversed  because  of  error  in  giving  or 
refusing  Instmctlons,  when  the  verdict  ren- 
dered is  manlfeBtl^  rlgbt  and  in  accordance 


with  the  evidence.  In  other  words,  errors 
growing  out  of  a  charge  are  always  to  be 
disregarded  when  the  \!erdict  Is  so  plainly 
In  accordance  with  the  evidence  that  It  fol- 
lows as  a  conclusion  of  law  thereon.  Davis 
V.  Gilliam,  14  Wash.  20G,  44  Pac.  119;  Secor 
T.  Oregon  Improvement  Co.,  15  Wash.  35, 
45  Pac.  654.  In  Kellogg  v.  Cook,  18  Wash. 
518,  52  Pac.  234,  this  court  said:  "We  have 
carefully  examined  and  considered  the  evi- 
dence given  at  the  trial,  and  as  a  result 
we  are  unanimously  of  the  opinion  that 
the  verdict  was  right,  and  that  the  judgment 
entered  upon  it  must  be  affirmed,  without 
regard  to  whether  technical  error  waa  com- 
mitted by  the  court  in  charging  the  Jury. 
The  rule  established  in  this  state — and 
generally  followed  elsewhere — Is  that  'a  judg- 
ment will  not  be  reversed  because  of  error 
In  giving  or  refusing  Instructions,  when  the 
verdict  rendered  Is  manifestly  In  accordance 
with  the  evidence.*   •    •  •" 

Appellant  In  his  complaint  has  included 
as  one  of  his  items  of  damage  the  sum  of 
tl40  for  treatment  which  became  necessary 
on  account  of  his  Injuries.  Dr.  Martin,  a 
witness  on  behalf  of  ai^llant,  was  the 
physician  who  had  attended  him.  On  his 
examination  In  chief  he  gave  no  testimony 
as  to  chaises  made  by  him.  The  respondent, 
on  cross-examination,  was  permitted,  over 
appellant's  objection,  to  show  that  Dr.  Mar- 
tin had  treated  appellant  at  the  instance  and 
direction  of  respondent,  who  had  paid  for  his 
services.  We  fall  to  see  any  prejudicial  er- 
ror in  permitting  this  cross-examination. 

The  judgment  is  affirmed. 

MOUNT,  C.  J.,  and  ROOT,  DUNBAR, 
HADLEY,  FULLERTON,  and  BUDKIN, 
JJ..  concur. 


BROCK  V.  WILLIAMS  et  al 
(Supreme  Court  of  Oklahoma.   Sept.  7,  1005.) 

1.  CoNTKACT — Abandohmbstt— When  Justi- 
fied— Indemnity  Bond — Evidence — Whes 
Sufficient, 

Where  a  subcontractor  executes  a  bond  to 
the  original  contractor  for  the  faithful  perform- 
ance of  the  termB  of  his  contract,  and  is  pre- 
vented from  completing  the  work  as  per  his 
agreement  by  reason  of  the  failure  of  the  origi- 
nai  contractor  to  cause  PRtimntea  to  be  made 
by  the  superintending  arcliitect  of  the  material 
furnished  and  labor  performed  by  the  subcon- 
tractor, and  to  pay  the  amount  thereof,  at  the 
times  stated  In  his  contract,  after  being  re- 
quested by  the  subcontractor  to  obtain  such 
estimates  and  make  such  payments,  and  by 
reason  of  such  default,  the  subcontractor  atian- 
dons  the  work,  neither  he  nor  his  ioondsmen 
are  liable  on  the  bond  to  the  orif^nal  con- 
tractor. One  will  not  be  permitted  to  prevent, 
by  his  own  wrongful  acts,  the  fulfillment  aud 
performance  of  an  obligation  of  this  kind,  and 
then  recover  damages  for  default  In  its  terms 
and  conditions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8. 
Cent.  Dig.  Bonds,  Sg  116,  117.] 

2.  Appeai^Review— Evidence. 

Where  a  judgment  is  reasonably  support- 
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ed  by  the  evidence,  It  will  not  be  disturbe<]  by 
this  court,  simply  because  the  greater  number 
of  wltDesBM  may  have  testified  for  the  other 
party. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  fi§  3900,  3928- 
3034.] 

<S7llabu8  by  the  Court.) 

Error  from  District  Court,  Payne  County ; 
before  Justice  Jobn  H.  Burford. 

Action  by  J.  B.  Broclc  against  D.  H.  Wil- 
liams and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  AflBrmed. 

Freeman  B.  Miller  and  J,  M.  Springer, 
for  plaintiff  In  error. 

BTJRWELL,  J.  The  plaintiff  In  this  case, 
3.  B.  Brock,  entered  Into  a  contract  with  one 
Mr.  Rock,  In  which  he  agreed  to  erect  a  bank 
building  for  Wm  In  the  city  of  Stillwater,  in 
Payne  County.  Brock  then  entered  Into  a 
subcontract  with  one  D.  H.  Williams,  where- 
by Williams  agreed  to  furnish  all  materials 
and  perform  all  work  necessary  to  complete 
the  building  according  to  the  plans  and  apecl- 
ficatlons  of  the  architect  (except  the  brick 
and  stone  and  the  brick  and  stone  work)  for 
which  he  was  to  receive  $2,000.75.  Esti- 
mates of  the  value  of  the  work  and  material 
were  to  be  made  by  the  architect  every  seven 
days,  and  Brock  on  such  days  was  to  pay 
Williams  75  per  cent,  of  the  amount  of  such 
estimates.  Williams  furnished  material  and 
performed  labor  of  the  value  of  several  hun- 
dred dollars,  but  Brock  only  paid  htm  in  nil. 
$95.  Williams  and  one  O.  B.  Lyon,  having 
executed  a  Iwnd  to  Brock  for  the  faithful 
performance  of  the  contract  on  the  part  of 
Wnilams.  and  Williams  having  refused  to 
furnish  all  the  material  and  work  necessary 
to  complete  the  building.  Brock  completed 
the  same,  and  then  commenced  this  suit  to 
recover  on  the  work. 

Williams  pleaded,  and  on  the  trial  offered 
evidence  tending  to  show,  that  Brock,  al- 
though requested  by  Williams  to  do  so,  had 
failed  to  secure  estimates  of  the  value  of 
the  work  and  materials  furnished  by  Wil- 
liams, and  to  pay  to  him  75  per  cent,  of  the 
value  thereof,  as  provided  in  the  contract, 
and  that,  by  reason  of  such  failure,  he  had 
been  compelled  (not  having  separate  means 
of  bis  own)  to  abandon  the  work.  The  jury 
having  found  generally  for  the  defendants, 
we  must  assume  that  Brock  was  the  first  to 
violate  the  terms  of  the  contract;  and  by 
falling  to  secure  the  estimates  and  pay  the 
7.5  per  cent,  of  the  value  of  the  material  and 
work,  upon  demand,  as  it  was  agreed  that 
he  should  do,  he,  by  such  failure  on  his  own 
part,  prevented  Williams  from  completing 
the  building,  and,  therefore,  being  the  first 
in  default,  in  the  light  of  all  the  facts,  he 
cannot  complain  because  Williams  abandoned 
the  Job.  Mr.  Justice  Swayne,  In  the  case  of 
Canal  Company  v.  Gordon,  73  U.  S.  561,  18 
L.  Ed.  8i>4,  said:  "In  a  contract  to  make 
and  complete  a  structure,  with  agreements 


for  monthly  payments,  a  failure  to  make  a 
payment  at  the  time  specified  is  a  breach 
which  justifies  the  abandonment  of  the  work, 
and  entitles  the  contractor  to  recover  a 
reasonable  compensation  for  the  work  actual- 
ly i)erformed.  And  this,  notwithstanding  a 
clause  in  the  contract  providing  for  the  rate 
of  interest  which  the  deferred  payment  shall 
bear  In  case  of  failure."  To  the  same  effect 
is  the  case  of  Bennett  v.  Shaugbnessy  et  al. 
(Utah)  22  Pac.  157. 

While  the  greater  number  of  witnesses 
testified  In  favor  of  the  plaintiff  upon  ma- 
terial points  in  Issue,  yet  there  Is  sufficient 
evidence  to  support  the  verdict. 

The  Judgment  Is  hereby  affirmed,  at  the 
cost  of  appellant.  All  of  the  Justices  con- 
currii^,  except  BURFORD.  C.  J.,  who  pre- 
sided at  the  trial  below,  not  sitting. 


FOWLEB  V.  FOWLER. 
(Supreme  Court  of  Oklahoma.   Sept.  6,  1905.7 

1.  Costs  —  FjULtTBE  to  Give  Secukitt  — 
Remedy. 

Where  a  piaiotiff  institutes  an  action  In 
the  diatriet  court  or  in  the  probate  court  under 
the  district  court  procedure,  and  fails  to  give 
security  for  costs  before  the  suuimous  issues, 
the  remedy  of  the  defendant  is  by  special  ap- 
pearance and  motion  to  quash  the  summons, 
atui  it  is  error  to  dismiss  the  cause  upon  such  a 
motioD. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent  Dig.  Costs,  S§  ^7,  544.1 

2.  Same — Time  to  Fiue  Bond. 

The  provisions  of  the  Civil  Code  (section 
4773,  Wilson's  Rev.  &  Anu.  St.  VMSt  requiring 
the  plaintiff  to  give  security  for  costs  liefore 
the  summons  shall  issue  in  any  civil  action 
brought  in  the  district  court,  are  neither  juris- 
dictional nor  mandatory  as  to  the  time  such 
security  may  be  given,  and  the  court  in  the  exer- 
cise of  a  sound  discretion  may  permit  a  plain- 
tiff to  give  such  bond  after  a  motion  by  the 
defendant  to  quash  the  summons. 

[Ed.  Note. — For  cases  in  point,  see  voL  13, 
Cent  Dig.  Costs.  |  542.] 

3.  Appeabaitcb  —  What  Constttutbs  — 
Waiver. 

Where  property  has  been  taken  upon  a  writ 
of  replevin,  and  the  defendaot  within  the  time 
allowed  by  law  executes  a  redelivery  bond  to 
the  plaintiff,  conditioned  that  the  defendant 
will  deliver  the  property  to  the  plaintiff  if  such 
delivery  be  adjudged,  and  will  pay  all  costs 
and  damages  that  may  be  awarded  against  him, 
and  the  sheriff  returns  the  property  to  the  de- 
fendant, the  giving  of  such  bond  Is  an  appear- 
ance to  the  action,  and  estops  such  defendant 
from  objecting  to  a  defef^  in  the  service  of 
summons. 

[EA.  Note. — For  cases  in  point,  see  vol.  S, 
Cent  Dig.  Appearance,  f  40.J 

4.  Same — Appeal  Bono. 

Where  an  action  of  replevin  Is  brought  in 
the  probate  court  exercising  concurrent  juris- 
diction with  the  district  court,  and  the  defendant 
appeals  the  cause  to  the  district  court  on  ques- 
tions of  both  law  and  fact,  the  district  court 
then  tries  the  cause  de  novo  and  does  not  sit 
as  a  court  of  review  to  correct  errors,  and  the 
giving  of  the  appeal  bond  is  an  appearance  to 
the  action  and  waives  any  question  as  to  the 
jurisdiction  of  the  court  over  the  pwson  of  the 
defendant. 

(Syllabus  by  the  Court) 
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Error  from  District  Court,  Elngflabflr  ConD> 
tr ;  before  Justice  C.  F.  Irwin. 

Action  bj  Frank  Fowler  against  Emma  J. 
Fowlor.  Jndgment  for  plalntUC  in  the  pro- 
bate court  Defendant  appealed  to  tbe  diiH 
l3ict  conrt  From  a  dismissal  of  the  suit 
In  tbe  district  conrt,  plalnUff  brings  oror. 
Reversed. 

D.  E.  CimnlDgbam,  for  plaintiff  In  error. 
Stevens  ft  Miller^  for  defendant  In  error. 

BURFORD,  C  J.  Tbe  plaintiff  in  error, 
Frank  Fowler,  brougbt  an  action  In  replevin 
In  the  probate  court  of  Kingfisher  county 
against  the  defendant  In  error,  Emma  J. 
Fowlo*,  to  recover  possession  of  certain  chat- 
tels of  tbe  alleged  aggregate  value  of  f233. 
The  plaintiff  gave  a  replevin  bond  and  pro* 
cured  a  summons  to  issue,  and  tbe  sheriff 
seized  the  property  under  the  writ  The  de- 
fendant gave  a  redelivery  bond  and  retained 
possession  of  the  proper^.  The  cause  was 
one  within  tbe  Jurisdiction  of  tbe  district 
court,  and  Is  governed  by  the  procedure  pre- 
vailing in  said  court  Tbe  defendant  in  apt 
time  appeared  specially,  and  moved  to  guasb 
the  summons  for  the  reason  that  no  securl^ 
for  costs  bad  been  given  by  the  plaintiff. 
Tbe  court  overmled  tbe  motion,  and  gave 
the  plaintiff  leave  to  file  a  bond  for  costs, 
which  bond  was  given,  and  was  approved  by 
the  court  The  defendant  then  filed  ber  ao- 
swer.  On  tbe  trial  a  Jury  was  vrafTOd,  and 
tbe  cause  submitted  to  tbe  court  Tbe  court 
rendered  jndgment  for  the  plaintiff  tor  tbe 
possession  of  the  property,  found  tbe  value  to 
be  $225  and  assessed  tbe  damages  at  f22,  and 
taxed  ttw  costs  la  the  sum  of  $74.70  to  tbe 
defendant  The  defendant  appealed  to  tbe 
district  court  of  Klngflaber  oount7  on  both 
qnestlons  of  law  and  fact  and  there  renewed 
tbe  motion  to  quash  tbe  summons.  The  court 
overruled  the  motion,  and  set  the  cause  for 
trial.  On  tbe  trial  day  the  defendant  moved 
tbe  court  to  reconsider  tite  fbrmer  ruling 
and  to  sustain  tbe  motion  to  quash  the  sum* 
mous.  Tbe  court  beard  this  motion,  and 
vacated  Its  former  order,  and  entered  an 
order  dismissing  the  cause,  for  the  reason 
that  fbt  plaintiff  bad  billed  to  give  a  cost 
bond  at  the  commencement  of  tbe  action,  and 
rendered  Judgmoit  f^lnst  the  plaintiff  for 
all  tbe  costs.  From  this  last  ju^ment  of 
dismissal  tbe  plaintiff  baa  appealed  to  this 
court 

We  think  it  1>  clear  that  the  court  erred 
In  dismissing  Oie  eaus&  There  is  no  law  in 
this  territory  which  requires  a  plaintiff  to 
give  security  for  costs  as  a  condition  preced- 
ent to  filing  a  petition.  Tbe  Code,  regulat- 
ing civil  procedure  In  tbe  district  court  and 
applicable  to  tlw  probate  court  in  this  class 
of  cases  (section  4773,  Wilson's  Rev.  ft  Ann. 
St  1003),  provides:  "In  any  dvil  action 
hereafter  brougbt  in  any  district  court  of 
this  territory,  before  the  clerk  shall  issue 
summons  there  shall  be  filed  in  bis  ofllee  by 
or  im  bebalf  of  the  plaintU^  or  plaintiff^ 


a  boDd  to  be  approved  by  tbe  derk,  condltioB- 
ed  that  tbe  plaintiff  or  plaintiffs  will  pay 
all  costs  that  may  accme  In  said  action  In 
case  be  or  tbey  shall  be  adjudged  to  pay 
them,  or  In  case  the  same  cannot  be  collected 
from  tbe  defendant  or  defendants  if  Jndg- 
ment be  obtained  against  blm«  ber  or  tlwm, 
that  the  plaintiff  or  plaintiffs  will  pay  tbe 
costs  made  hy  such  plaintiff  or  pialntlfls.'* 
This  is  followed  with  otber  provisions  allows 
Ing  poor  persons  to  prosecute  without  giving 
bond,  and  permitting  money  to  be  d^oslted 
as  security  in  lieu  of  tbe  bond  required.  It 
win  be  observed  that  this  stiUnte  prohibits 
tbe  cleA  from  Issuing  summons  until  tbe 
plaintiff  has  given  the  required  security  fOr 
costs ;  bencsk  If  a  summons  shall  Issue  before 
the  security  is  given,  tbe  conrt  will  ordinari- 
ly, on  motion,  quaah  tbe  summims  toe  tbe 
reason  that  It  prematurely  Issued.  But  tbe 
statute  doss  not  make  the  giving  of  eecurity 
for  costs  a  condition  precedmt  to  tbe  right 
of  tbe  plaintiff  to  Iwlng  an  action  or  to  com- 
mence proceedings.  In  tbe  case  oi  Cole  t. 
Hoeburg,  86  Kan.  263,  18  Pac.  276.  tbe  Su- 
preme Court  of  Kansaa,  In  construing  the 
provisions  of  this  same  section,  speaking 
through  that  eminent  Jnrlst  Valentine,  held 
that  wbere  so^ce  waa  held  by  publicatiim 
of  notice.  Instead  of  by  the  Issuance  and  serv- 
ice of  summons,  no  security  tor  coste  Is  re* 
quired  by  tbe  statute  By  tbe  failure  of 
tbe  plaintiff  to  give  security  for  costs  be- 
fore summons  Issues,  tiw  defendant  has  two 
remedies:  He  may  make  a  special  appear- 
ance and  move  to  quasb  tbe  summons;  or 
be  may  waive  the  Irregularity,  appear  gen^ 
ally,  and  move  to  have  security  for  costs 
glvtti  beftffe  be  pleads.  In  tbe  case  at  bar 
the  defendant  followed  tbe  former  course, 
but  the  conrt  ovoruled  tbe  motion,  and  gave 
tbe  plaintiff  a  limited  time  within  which  to 
file  a  bond  for  costs,  and  ruled  the  defmd- 
ant  to  plead.  Was  this  wash  prejudicial  er^ 
ror  as  to  warrant  a  jndgmeit  of  dismissal, 
or  had  tiie  probate  court  la  tbe  ezerdse  at 
a  sound  discretion,  tbe  power  to  allow  the 
required  security  to  be  given  after  tbe  sum- 
mons  Issued? 

The  district  court  site  In  this  class  of  cases 
as  a  court  of  original  jurisdiction,  to  try 
tbe  cause  de  novo,  and  not  to  review  errors 
of  law.  It  is  well  to  bear  in  mind  that  tbe 
judgment  of  the  district  court  exceeds  the 
relief  asked  for  In  tlie  motion.  The  defend- 
ant only  moved  to  quash  tbe  summons,  but 
the  court  went  farther  and  dismissed  the 
case,  and  this  ruling  constitutes  rev^-slble 
error ;  and  tbe  cause  will  In  any  event  have 
to  be  remanded  and  relnsteted,  and.  If  the 
court  had  no  authority  to  accept  the  bond 
after  tbe  summons  issued,  then  the  motion  to 
quash  must  be  sustained,  and  the  plaintiff 
given  leave  to  file  a  bond  for  costs,  and  pro- 
cure a  new  summons  to  Issue  la  this  cause. 
But  as  tbe  question  Is  presented  by  the  rec- 
ord and  argued  coonsei  as  to  whether 
the  court  bad  the  poww  after  tbe  servlc* 
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of  summons  to  permit  a  cost  bond  to  be  flled« 
we  tblnk  it  important  that  the  question  be 
here  determined.  In  tbe  Investigation  oC 
tfala  qoestion.  we  gain  but  little  Ugbt  from 
the  adjudicated  cases.  There  are  a  namber 
of  the  states  which  have  laws  requiring 
security  for  costs  to  be  givea.  prlcor  to  tbe  com- 
mencement or  institution  of  a  cItII  action. 
Many  of  these  statutes  have  provisions  au- 
thorlElag  the  court  to  permit  the  security  to 
be  given  after  tbe  action  Is  commenced,  while 
some  contain  provisions  authorizing  a  dls* 
missal  of  the  action  If  tbe  statute  i&  not  com- 
plied wltli.  The  weight  of  authority  seems 
to  hold  that  tbe  matter  of  security  for  coats 
Is  primarily  for  tbe  protection  of  tbe  defend- 
ant, and  that  the  parties  may,  by  their  failure 
to  require  a  compliance  with  tbe  statute, 
waive  its  provisions,  and  that  the  time  of 
the  glvli^  of  tbe  security  Is  largely  dis- 
cretionary with  tbe  court.  Our  attention 
has  been  directed  to  but  few  statutes  which 
contain  a  provision  similar  to  ours,  requir- 
ing the  security  for  costs  to  be  given  before 
summons  issues.  In  the  case  of  Cook  t. 
Caraway,  29  Kan.  41,  tbe  court  held  by  Hor- 
ton,  C.  J.,  that,  where  the  clerk  Issued  a 
summons  in  a  civil  action  upon  a  bond  filed 
for  costs  on  which  a  practicing  attorney  re- 
Siding  In  tbe  district  where  the  action  was 
commenced  was  the  only  surety,  the  sum- 
mons was  improvidently  Issued,  and  should 
be  quashed  and  set  aside  on  a  motion  filed 
by  the  defendant  for  that  purpose.  We  have 
no  doubt  this  case  states  the  proper  practice 
In  such  cases.  But,  if  the  court  in  tbe  exer- 
cise of  Its  discretion  permits  the  bond  to  be 
given  after  the  summons  has  issued,  as  was 
done  in  this  case,  is  such  action  fatal  to  a 
Judgment  subsequently  rendered  on  the  mer- 
its? 

The  Civil  Code  of  California  requires  the 
giving  of  a  bond  for  costs  in  all  actions  for 
damaged,  for  libel,  before  summons  shall 
Issue.  In  the  case  of  Dixon  v.  Allen,  69  Cal. 
527,  11  Fac.  181,  the  Supreme  Court  of  that 
state  held  that  "tbe  object  of  tbe  statute  is 
accomplished,  if,  when  tbe  objection  Is  made, 
the  undertaking  Is  executed  and  the  defend- 
ant thus  secured  tbe  costs  and  charges 
which  may  be  awarded  to  him";  and  it  was 
there  said  that  the  court  Is  not  deprived  of 
Jurisdiction  In  case  the  undertaking  is  not 
filed.  In  the  case  of  Stlnson  v.  Carter.  78 
Cal.  S71,  21  Fac.  304.  the  same  court  held 
that  It  was  error  to  dinmlss  tbe  cause  upon 
an  objection  made  by  the  defendant  that  tbe 
undertaking  for  costs  was  not  filed  until 
after  the  summons  bad  been  iftsued  for  a 
considerable  time.  The  Arkansas  statute 
contains  a  provision  requiring  nonresidents, 
before  instituting  a  suit  In  law  or  equity,  to 
file  in  the  office  of  the  clerk  of  the  circuit 
court  the  obligation  of  some  responsible  per- 
son, resident  of  the  state,  acknowledging  him- 
self bound  to  pay  all  costs  which  may  accrue 
in  the  action,  and,  furtber,  providing  that 
"If  any  such  suit  sball  be  commenced  with- 


out filing  such  obligation,  the  circuit  court 
shall  on  motion  dismiss  the  same."  Eng. 
Dig.  c.  40,  S  2.  In  tbe  case  of  Ferklns  v. 
Reagan,  14  Ark.  47,  tbe  Supreme  Court  said : 
"Although  the  statute  Is  in  Its  phraseology 
imperative,  the  exercise  of  a  sound  discre- 
tion by  tbe  circuit  court,  in  cases  analogous 
to  tbe  one  under  consideration,  has  hereto- 
fore been  rect^lzed  in  furtherance  of  Jus- 
tice." In  the  case  of  Bohlnson  v.  Meyer,  25 
Ark.  79,  the  circuit  court  permitted  a  non- 
•^sldent  to  give  bond  for  costs  pending  a 
motion  to  dismiss  for  want  of  such  bond, 
and  the  Supreme  Court  sustained  the  ruling, 
and  held  that  such  statute  vests  a  discretion 
in  the  court,  elth^  to  dismiss  the  cause  or 
pmnlt  the  bond  to  be  given  afte^,  tbe  sum- 
mons has  issued.  To  tbe  same  effect  are 
Campbell  v.  Garratt,  24  Ark.  279,  Town  v. 
Evans,  11  Ark.  10,  and  Mogdlln  v.  Slay,  11 
Ark.  696.  The  statute  of  Nebraska  has  tbe 
following  provision:  "In  cases  where  a  com- 
pany shall  sue  in  Its  partnership  name,  such 
company  shall  procure  the  writ  to  be  in- 
dorsed by  a  responsible  surety,  resident  of 
the  county,  for  costs,  or  otherwise  give  se- 
curity for  costs."  Section  26.  Civ.  Code,  St 
1889.  The  Supreme  Court,  in  King  Bros.  v. 
Jackson  et  al.,  25  Neb.  466,  41  N.  W.  448, 
held  that  it  was  error  to  dismiss  the  cause 
when  the  security  for  costs  was  given  after 
tbe  commencement  of  the  action.  In  Has- 
kins  V.  Citizens'  Bank,  12  Neb.  39,  10  N.  W. 
466,  the  court  said:  "As  to  the  requirement 
of  security  for  costs,  that  Is  in  no  respect 
Jurisdictional.  It  is  merely  a  statutory  regu- 
lation for  the  special  benefit  of  the  defendant, 
and  which  he  may  waive,  and  indeed  does 
waive,  by  failing  properly  to  insist  upon  its 
enforcement.  If  in  such  case  no  security  has 
been  given,  and  tbe  defendant,  as  be  may  do, 
move  for  a  dismissal  of  the  action  on  that 
ground,  the  Justice  should,  by  a  conditional 
order,  require  it  to  be  furnished  within  a 
reasonable  time,  and,  if  not,  that  tbe  motion 
be  granted.  Accordingly  we  hold  that  it 
was  not  too  late,  after  the  service  and  re- 
turn of  summons,  to  give  the  required  se- 
curity for  costs."  In  Michigan,  the  statute 
prescribing  the  procedure  In  Justices*  courts 
provides  that  "in  all  cases  plaintltTs  who  are 
not  residents  of  the  county  in  which  the  suit 
is  brought  shall  give  such  security,  before 
process  shall  Issue."  2  Oomp.  Laws  1871,  i 
5259.  In  construing  the  powers  of  the  court 
under  this  section,  the  Supreme  Court  held, 
in  Gray  v.  Wlllcox,  66  Mich.  68,  22  N.  W. 
109,  that  it  was  not  error  to  overrule  a  motion 
to  dismiss  for  failure  to  give  security  be- 
fore the  process  Is  Issued,  where  the  se- 
curity for  costs  was  given  upon  the  return 
day  of  the  summons.  By  the  statutes  of 
Minnesota  (sections  5518,  6519,  Gen.  St  1894) 
it  is  required  that  all  nonresident  plaintiffs 
shall  give  security  for  costs  before  the  sum- 
mons is  served,  and  on  falling  to  give  such 
bond  the  court  on  motion  of  the  defendant 
may  order  a  stay  of  all  proceedings^  or  may 
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dismiss  the  action  at  the  costs  of  plaintiff's 
attorney.  Under  these  provisions  It  was 
held  that,  where  the  bond  was  not  given 
prior  to  service  of  the  snmmons,  the  court 
should  permit  It  flled  none  pro  tana  Henry 
T.  Bmns,  43  Minn.  295,  45  N.  W.  444.  These 
cases,  Interpreting  statutes  positive  in  their 
terms  and  similar  in  their  objects  to  ours, 
establish  the  doctrine  that  sncb  statutes  are 
not  mandatory  or  Jurisdictional,  and  that  a 
failure  to  comply  with  the  terms  of  the 
statute  will  not  be  fatal,  if  compiled  with 
within  such  time  as  the  court  shall  in  the  ex- 
ercise of  a  sound  discretion  allow.  And  we 
thinfc  this  Interpretation  a  reasonable  one. 
The  statute  requiring  a  plaintiff  to  give  se- 
curity for  costs  has  a  twofold  purpose — ^flrst, 
to  secure  the  defendant  against  loss  if  the 
cause  be  unjust,  and,  second,  to  enable  the 
officers  to  collect  for  their  services  performed 
In  the  case  at  the  instigation  of  the  plaintiff. 
The  giving  of  security,  or  tbe  falling  to  give 
the  same,  is  not  Jurisdictional;  the  clerk 
ebould  not  Issue  a  summons  until  the  plain- 
tiff has  complied  with  the  requlronents  of 
tlw  statute,  ye^  should  he  Inadvertently  do 
80,  the  summons  is  not  Told,  and  the  court  on 
motion  of  the  defcfndant  will  quash  and  set 
It  aaide  unless  the  plaintiff  shall,  within 
sndi  reasonable  time  as  the  court  shall  fix, 
give  the  proper  security  for  costs,  or.  If  no 
off»  la  made  to  secure  coats,  the  court  will 
qnasb  tbe  summons  In  the  flrst  Instuice,  and 
■end  plaintiff  out  of  court  to  procure  a 
new  summons  to  issue. 

In  the  case  at  bar  the  summons  was  Im- 
proTidently  issued,  tbe  defendant  In  proper 
time  moved  to  guasb  tbe  summons,  tbe  plain* 
tin  was  allowed  by  tbe  court  time  in  which 
to  file  the  bond,  the  secnrity  was  given  within 
tlie  time  and  was  approTed  1^  tbe  court 
This  cured  tbe  otof,  unless  there  was  such 
an  abuse  ot  discretion  as  to  invalidate  maeh 
action,  and  we  fall  to  discover  any  such 
aboML  The  case  was  then  tried  on  Its 
mwiti,  and  the  plaintlfl  recovered  a  Judg- 
ment for  tbe  property,  damages,  and  costs. 
Tbe  dtfendant  iqipealed  to  tbe  district  court, 
whm  the  cause  was  dismissed  because  tbe 
bond  was  not  given  before  summons  Issued. 
This  action  of  the  district  court  was  erro- 
neous, for  tlie  causes  stated,  and  fbr  the  fur- 
tbtx  reason  that  tbe  defendant  after  appeal  to 
tbe  district  court  was  estopped  from  question- 
ing the  Jurisdiction  of  tiie  court  over  ber 
person.  The  district  court.  In  cases  on  ap- 
peal frmn  the  probate  court,  Is  not  a  review- 
ing court;  It  does  not  determine  the  cause  up- 
on errors  of  law  ctmimltted  by  the  probate 
court,  but  In  the  trial  of  the  cause  exercises 
original  Jurisdiction,  and  tries  tbe  cause  de 
novo.  Tbe  defendant  had  two  remedies  open 
to  ber.  When  judgment  was  raidered  against 
ber  in  tbe  probate  court,  she  could  have  pn^ 
ceeded  by  writ  of  error  In  tbe  Supreme  Oourt 
and  there  bad  reviewed,  as  a  matter  of  law, 
tbe  ruling  of  tbe  probate  court  upon  her  mo* 
tton  to  auash  tbe  summons,  Tbe  proceeding 


in  error  would  constitute  a  new  action  In  the 
Supreme  Court,  and  by  pursuing  nich  a 
remedy  the  defendant  would  not  appear  to 
tbe  judgment  rendered  against  her,  or  waive 
ber  rights  to  have  the  question  of  Jurisdic- 
tion of  the  probate  court  over  ber  person  de- 
termined. But  she  did  not  pursue  this  reme- 
dy, but  elected  to  take  an  appeal  to  tbe  die* 
trict  court,  and  gave  an  appeal  bond,  and 
thus  gave  tbe  district  court  original  jurisdic- 
tion of  tbe  cause  through  her  appeal.  Tbe 
almost  unbroken  line  of  decisions  la  that  such 
action  makes  the  appealing  party  a  par^  to 
the  suit,  and  cannot  be  beard  to  question  tbe 
jurisdiction  of  the  court  over  tbe  person. 
Sykes  v.  Laferry,  2S  Ark.  99;  K.  O.,  F.  8.  &  H. 
R.  S.  Go.  V.  SummerB,  46  Ark.  296;  Wyatt  v. 
Freeman,  4  Oolo.  14;  Oant  v.  O.,  R.  L  &  P.  By. 
Co.,  79  Ma  502 ;  Gage  v.  Moryatt  (Mont)  23 
Pac.  337 ;  C.  O.  4  S.  R,  Co.  v.  Heath,  87  Ky. 
661,  9  S.  W.  832  ;  Mason  v.  Alexander,  44  Ohio 
St  830.  7  N.  B.  435;  Foster  v.  Borne  et  at,  63 
Otalo  St  169,  68  N.  B.  66;  Pearson  v.  Ean- 
sas  Mfg  Co..  14  Neb.  211.  16  N.  W.  846; 
Dunn.  V.  Haines  (Neb.)  28  N.  W.  601;  Z  Oyc 
610. 

Our  attrition  Is  called  to  tbe  case  of  the 
Oblcago  Building  St  Manutecturing  Company 
T.  J.  Pewthers,  10  OkL  724, 68  Paa  964,  where 
tilts  court  held  tha^  "where  a  onirt  has  no 
jnrlsdictiim  over  the  partlcniar  cause  or  tbe 
person  ot  the  d^endant,  and  the  defendant 
appears  special^  fbr  Uw  purpose  of  calling 
the  attention  of  ti»  court  to  such  Irregulari- 
ties, and  tbe  court  tberenpon  overrules  his 
motion  to  such  Jurlsdldion,  be  may  save  bis 
exception,  file  bis  answer,  and  proceed  to 
trial  without  waiving  such  oror,  and  be  may 
take  advantuw  of  socb  error  on  appeal  to  a 
higher  court"  Tbe  rule  stated  in  the  case 
at  bar  is  not  in  ocmflict  with  tlw  rule  enunciat- 
ed In  tbe  Pewthers  Cue,  but  is  clearly  dla- 
tingniabed.  In  tbe  Pewthers  Osse,  tbe  plain- 
tlfl, the  Oiicago  Building  ft  Alannfactnring 
Gompany,  brought  its  Mtlon  against  Pewtb- 
ers  before  a  Jnstlee  of  tbe  peaca  Tbe  de- 
fendant appeared  generally,  and  applied  for 
a  chaive  ot  venue  from  tbe  Justlceu  The 
<diange  was  granted,  and  tbe  cause  sent  to 
tbe  probate  court  The  defttidant  i^veared 
In  tbe  probate  court  and  objected  to  Itt  Jurla- 
dictlon,  (HI  tbe  ground  tiiat  a  change  of  venue 
was  not  auUiorlsed  from  a  Justice  ct  ttie 
peace  to  the  probate  court  This  motion  was 
overruled,  and  tbe  defendant  answered  and 
went  to  trlaL  Tbe  plaintiff  was  deteated, 
and  Judgment  rendered  for  tbe  detendant 
Tbe  plaintlfl  appealed  to  the  district  court; 
where  the  defendant  renewed  his  objection 
that  the  probate  court  bad  no  jurlsdlctl<Hi, 
and  hence  the  district  court  obtained  none. 
This  court  held  that  tbe  defendant  who  was 
the  appellee,  and  who  bad  objected  to  the  ju* 
risdlction  of  the  probate  court  at  every  step, 
was  entitled  to  have  the  cause  dismissed,  and 
that  he  could  be  beard  In  the  district  court 
In  the  case  at  bar  tbe  defendant  objected  In 
the  probate  cour^  and,  being  there  di^eatod. 
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\iy  her  own  action  and  election  brought  the 
caoae  Into  the  district  court;  and  tbereCorc 
subjected  herself  to  Its  Jurisdiction  Instead  of 
taking  the  case  to  an  appellate  court,  where 
the  alleged  errors  of  law  could  have  been  re- 
viewed and  corrected. 

There  is  still  another  reason  why  it  was 
error  for  the  district  court  to  dismiss  the 
cause.  The  action  was  one  in  replevin;  the 
plaintiff  gave  a  replevin  bond,  filed  bis  affida- 
vit in  replerln,  and  procnred  a  writ  to  issue, 
upon  which  the  proper^  was  seized.  The  de- 
fendant, within  the  time  allowed  by  law,  ex- 
ecuted to  the  plaintiff  a  redelivery  bond,  and 
retained  possession  of  the  property.  The 
conditions  of  this  bond,  were  that  the  de- 
fendant would  deliver  the  property  to  the 
plaintiff  If  such  delivery  should  be  adjudged 
against  her,  and  would  pay  all  costs  and 
damages  that  should  be  awarded  against  her. 
The  statute  requires  tliat  she  shall  execute 
such  a  bond  before  she  may  retain  the  pos- 
•esslon  of  tiie  replevlned  property.  The  giv- 
ing of  such  a  bond  and  entering  Into  such  an 
agreement  la  an  appearance  in  the  cause,  and 
waives  the  issuance  of  snmmons.  This  was 
expressly  held  in  Cheatham  v.  Horrison  et  aL, 
87  8.  G.  187,  16  S.  B.  924,  and  we  tUnk  the 
principle  sound. 

The  Judgment  of  the  district  court  of  King- 
fisher county  is  reversed,  at  the  costs  of  the 
defendant  in  error,  and  the  cause  remanded 
with  directions  to  proceed  to  try  the  case 
upon  the  merits.  All  the  Justices  concur,  ex- 
cept ntWIN,  who  tried  the  cause  below, 
notslttlns. 

05  Okl.  S16) 

THOMPSON  et  al.  v.  CADDO  COUNTY 
BANK. 

(Sapreme  Conrt  of  Oklahoma.  Sept  6,  180&> 
1.  JuooHKNT— TAOATion  lOB  FsauD  — Fso- 

CEEOINQS. 

In  this  territory  proceedings  to  vacate  a 
Jodnnent  on  the  ground  of  fraud  mast  be  by 
petftion,  verified  by  affidavit,  settins  forth  the 
jud^ent  lought  to  be  vacated,  ue  grounds 
therefor,  and  the  defense  to  the  action,  if  the 
part7  vplyiDg  was  defendant 

[Bid.  Note.— For  cases  In  point,  see  V(d.  80, 
Ouit  Dig.  Judgment  C  72&] 

%  8AinE-~M0Tion  to  Tacatk. 

A  motion  !■  not  the  proper  method  In  this 
territory  by  which  to  seek  vacation  of  a  judg- 
ment alleged  to  have  been  obtained  by  fraud. 

[Ed.  Note.— For  cases  tn  point;  see  vol.  8(^ 
Gait  Dig.  Judgment,  |  724.] 

6  Saio— PErmoir  to  Vaoatk— Suitioibhot. 

A  petition  to  vacate  a  judgment  on  the 
and  of  fraud  of  the  succemful  party  most 
verified,  and  must  set  forth  the  judgment 
sought  to  be  vacated,  the  facts  constituting 
the  alleged  fraud,  and  must  fully  state  the  facts 
constituting  the  defense  to  the  original  action. 

[Bd.  Note. — For  cases  in  point  see  voL  80, 
Cent  Dig.  Judgment  H  727,  728.] 

4.  Samb— OKHKau.  DsniAij— SumciEncT. 

A  petition  to  vacate  a  judgment  on  the 
ground  of  fraud,  which  sets  up  only  a  genial 
denial  by  way  of  defense  and  does  not  state 
the  facts  eonstitatlnr  the  sam^  Is  fatally  de- 
fective. 

[EH.  Note. — For  caseii  In  point,  sss  voL  80l 
Cent  Dig.  Judgment  i  727.] 


6.  Repucvib— PETmoH— SumciEifCT. 

Where,  after  personal  service  in  an  action 
of  replevin,  the  only  objection  made  to  a  i»eti- 
tloo  u  by  motion  to  vacate  a  judgment  ren- 
dered thereon  by  default  and  the  grounds  relied 
upon  for  vacation  of  such  judgment  are  that 
the  special  ownership  of  plaintiff  and  its  right 
to  the  possession  of  the  property  at  the  com- 
meu cement  of  the  action  are  insnfficioitly 
pleaded,  but  the  petition  does  set  forth  the 
specific  facts  constituting  jplaintifl^'s  title,  and 
to  which  the  court  will  look  in  determining 
plaintUTs  right  to  recover,  held,  that  in  such 
a  case  the  allegations  of  such  petition  are  suffi- 
cient; and  held,  further,  this  court  will  not 
upon  a  motion  of  the  kind  under  consideration, 
exact  that  strict  particularity  of  pleading  that 
might  otherwise  be  required  by  a  trial  court 
upon  demurrer. 
(Syllabns  br  the  Court) 

Error  from  Probate  Court,  Caddo  Coun- 
ty:  M.  N.  Gtsh,  Judge. 

Action  by  the  Caddo  County  Bank  against 
James  8.  Thompson  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Defendant  in  error  brou^t  an  action  of 
replevin  against  plaintiffs  In  error  In  the  pro- 
bate court  of  Caddo  county  to  recover  cer- 
tain proper^.  Judgment  was  rendered  by 
default  against  defendants  below  aft»  per- 
aonal  service.  No  motion  for  new  trial  was 
filed,  but,  after  the  es^ration  of  the  time 
therefor,  the  defendants  In  that  action,  after 
notice  to  plaintiff,  filed  a  motltm  to  vacate 
the  Judgment,  aUedng,  first,  that  the  allega- 
tions of  the  petition  and  replevin  affidavit 
are  Insufficient  to  austaln  the  Judgment;  and, 
second,  fraud  practiced  by  the  successful 
party  In  procuring  the  Judgment  Later  a 
petition  to  vacate  the  Judgment  was  filed 
by  defendants;  the  sole  ground  therefor  be- 
ing fraud  of  the  successful  party.  To  this 
petition  to  vacate  the  Judgment  plaintiff 
demurred.  The  demurrer  was  sustelned.  the 
court,  at  the  time  of  sustaining  said  demui^ 
rer,  overruling  the  motion  to  vacate;  and  the 
plaintiffs  In  error  bring  the  case  here  for 
review,  assigning  as  error  the  action  of  the 
court  in  rraderlug  judgment  In  the  first  in- 
stance in  overmllng  the  motion  to  vacate, 
and  In  sustelnlng  the  demurrer  to  the  peti- 
tion. 

A.  J.  Morris,  for  plaintiffs  in  error.  A.  T. 
Boys  and  H.  B.  Mltchdl,  for  defendant  in 
error. 

PANCOAST,  J.  (after  stating  the  facts). 
In  this  territory  proceedings  to  vacate  a  judg- 
ment on  the  ground  of  fraud  practiced  by  the 
successful  party  must  be  by  petition,  verified 
by  affidavit  setting  forth  the  Judgment  sought 
to  be  vacated,  the  grounds  therefor,  and  tb« 
defense  to  the  action.  If  the  party  ai^Iying 
was  defendant  Section  B»4,  art  22,  c  66, 
Wilson's  Rev.  A  Ann.  St  1008.  Under  the 
section  of  the  stetute  referred  to,  a  motion  is 
not  the  proper  remedy  by  which  to  seek  vaca- 
tion of  a  Judgment  alleged  to  have  been  ob- 
tained by  the  fraud  of  the  successfnl  party ; 
that  method,  by  motLon*  being  applicable  onljj 
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to  certain  oth^  groimds  spedfled  In  the  Btat- 
nte.  Hence  thU  conrt  cannot  consider  so 
mnch  of  the  motion  In  the  case  befwe  ni 
as  se^B.  upon  the  ground  of  fraod*  the  Taea- 
tlon  of  tbe  Judgm^t  rendered. 

Nor  in  tbis  case  Is  tbe  petition  to  racate 
snfflclent  to  meet  the  requirements  of  the 
statue  mentloued  and  the  construction  which 
this  court  has  heretofore  placed  upon  It 
While  the  petition  is  properly  rerified,  sets 
forth  the  Judgment  sought  to  be  vacated, 
pleads  tbe  facts  constitutiug  the  alleged 
fraud,  and  sets  out  that  defendants  have  a 
Jast  and  meritorious  defense  to  the  cause  of 
action  In  the  replevin  suit,  yet  tbe  facts  from 
which  tbe  trial  court  might  or  could  have 
determined  that  such  defense  existed  are  no- 
where pleaded,  tbe  only  attempt  to  meet  the 
demand  of  tbe  statute  in  this  particular  be- 
ing a  general  denial,  unverifled,  attached 
as  an  exhibit  to  the  petition  to  vacate;  and 
this  we  think  is  Insufficient  Tbe  petition 
must  fully  state  tbe  facts  constltutlug  the 
defense,  and,  unless  the  facts  stated  show  an 
existing,  valid,  and  meritorious  defense,  tbe 
petition  is  fatally  defective.  Provins  v.  Lovl, 
6  Okl.  94,  00  Pac.  81 ;  Mulvaney  v.  LoveJoy. 
87  Ean.  805,  16  Pac  181.  A  general  dralal, 
even  though  verified,  cannot  serve  tbe  pur> 
pose  intended  by  the  statute.  It  can  give 
no  Information  to  tbe  court,  nor  aid  It  in  de- 
termining whetbw  or  not  there  exists  in 
fact  a  valid  and  meritorious  defense  to  plaln- 
tlfrs  cause  of  action,  nor  will  it  take  tbe 
place  of  a  full  and  complete  statement  of 
those  facts  sufficient  to  constltnte  sadi  de- 
fense, nor  obviate  the  necessity  of  pleading 
them.  We  think,  therefore,  the  trial  court 
committed  no  error  in  sustaining  the  demur- 
rer to  .the  petition  to  Tacats  tb»  Judgment 
below. 

Becnrring  to  that  part  of  the  motion  to 
vacate  which  attacks  the  validity  of  tbe 
Judgment  rendered  by  the  probate  court  on 
tbe  ground  that  tbe  allegations  of  the  peti- 
tion and  affidavit  in  replevin  are  insnfflcieut 
to  sustain  It,  It  Is  contended  by  plaintiffs 
in  error  that  the  insufficiency  ef  the  petition 
to  the  replevin  action  consists  In  this: 
nrst,  that  there  Is  no  specific  allegation 
therein  that  tbe  plalntlfl  was  entiUed.  to  the 
posienloa  of  the  property  At  tbe  9t 


the  commencement  of  tte  action;  second, 
that  there  is  no  allegation  In  tbe  petition 
that  plaintiff  bad  any  Interest  in  the  pTVper- 
tj  at  the  time  of  the  commencement  of  the 
action;  and.  third,  that,  if  any  owner^lp 
in  plaintiff  did  exist,  it  was  a  special  owner- 
ship, and  that  the  nature  and  circumstances 
of  such  si>ecial  interest  or  ownership  are  not 
alleged  In  the  petition.  It  may  be  conceded 
the  petition  In  the  replevin  action  does  out 
generally  allege  that  plaintiff  Is  tbe  owner 
and  entitled  to  the  Immediate  possession  of  the 
property  sought  to  be  recovered,  but  it  does 
state  tbe  particular  tacts  whlcb  entitle  It  to 
such  possession,  and  this  we  tblnk  Is  sufficient 
upon  a  motion  of  this  nature,  as  It  speidally 
plaids  tbe  plaintiff's  title  and  the  spedflc 
facts  to  wblch  the  court  will  look  in  deter' 
mining  tbe  plaintUTa  right  to  recover.  Oage 
V.  Wayland.  67  Wis.  666,  81  N.  W.  108;  Vlsb- 
er  V.  Smith.  81  CaL  200,  27  Pac.  650;  Bey^ 
nolds  T.  Gopeland,  71  Ind.  422;  Shlnn  on  B»> 
plevlD»  par.  442. 

As  far  as  the  third  contention  of  plaintifb  Uk 
error  Is  concerned,  it  may  be  true  tliat  the  so- 
cial o  wnenblp  ctf  tbe  plaintiff  probably  alHnild 
have  beoi  alleged  with  mom  cue  tn  tiie  peti- 
tion in  the  aetton  of  r^Ievln.  Tbe  petition, 
in  that  legacd,  pleeds  the  title  of  plalntlfl 
to  be  that  of  mortgagee  nnder  a  cbattd  mort- 
gage, and  states  that  deeming  itself  insecore^ 
it  tot*  possession  of  tbe  pnq»erty,  bnt  eon- 
talne  no  ftuther  partlealar  allegation  of  the 
natoie  of  tbe  qwdal  ownership.  However  a 
trial  conrt  mli^t  be  Jnsttffed  In  rtqgardtnf  a 
pleading  snch  as  this  oo  demurrer  to  petlflon. 
Tet  under  the  drcumstances  of  this  cam, 
the  n^ect  and  delay  of  plaintiffs  In  wot 
this  court  will  no^  npon  a  motion  of  tbe 
kind  mt&sr  eoneidnatlon,  exact  that  etrlct 
particularity  of  pleading  special  ownership 
that  might  otherwise  be  required  by  a  trial 
court  upon  demorrer. 

In  onr  opinion  the  petition  was  sufficient 
to  sustain  the  Judgment  rendered;  and.  be- 
ing sufficient  ^e  probate  court  committed 
no  error  In  rendering  the  Judgment,  nor  in 
overmllng  the  motion  to  vacate  the  aame^ 

The  Judgment  of  tbe  probate  court  Is 
tberefore  affirmed.  AH  tbe  Jnstloee 
curing. 
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8TATB  «E  nL  BEBD  t.  QORMLBY,  Ooon- 

tj  Treasnnr  (E<ATON,  Intervener). 
(Sivr«ine  Court  of  Washington.  Dec  8,  101K!.) 
CounriEB— RcffnuiHiNQ  PA-noENT  or  Wab- 

BAKTB— FaBTIES. 

An  action  to  restrala  the  paTment  of 
coant7  warrants  cannot  be  maintained,  where 
the  holders  of  the  warrants  are  not  made  de- 
fendaats. 

Appeal  f  rwn  Superior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Suit  by  the  state,  on  the  relation  of  R.  O. 
Beed,  against  M.  H.  Gormley,  as  county 
treasurer  of  King  county,  In  which  H.  H. 
Eaton  Intervenes.  From  a  decree  in  favor 
of  complainant,  Interrener  appeals.  Be- 
Tersed. 

a.  H.  Baton,  P.  a  SulllTan,  and  W.  B. 
Bell,  for  appellant  Kenneth  Mackintosh 
and  R  O.  Prigmore,  for  respondoit  Gormley. 
Blaine,  Tndter  A  Hyland,  for  respondent 
Beed. 

DUNBAB,  J.  The  cmnplaint  alleges  that 
on  the  2dtfa  day  of  October,  1908,  the  board 
of  conn^  commissioners  of  King  county, 
state  of  Washington,  made  and  entered  Into 
a  certain  agreement  with  one  H.  H.  Eaton. 
The  substance  of  the  agreement  is  to  ttie  ef- 
fect that  the  commissioners  would  empk^ 
said  Eaton  to  art  as  apedal  attorney  and 
oonnsel  to  assist  in  recovering  reni  property 
sltoate  in  said  connty,  and  any  interest  ther» 
In  of  which  any  person  may  have  died  seised, 
not  having  devised  the  same,  and  leaving  no 
husband,  wife,  or  lilndred,  aud  for  the  re- 
covery of  personal  property  or  any  right  or 
Interest  therein,  the  owner  of  which  may 
hare  died  being  resident  of  said  county  at 
the  time  of  bis  death,  not  having  disposed  of 
the  same  by  will,  and  leaving  uo  husband, 
widow,  or  lilndred;  that  the  said  Eaton 
■bonld  advance  all  sums  necessary  to  the 
prosecution  of  said  suits  and  receive  no  com- 
pensation for  services  in  any  unsuccessful 
proceeding,  but  that  in  successful  proceedings 
he  sliould  be  reimbursed  for  one-half  the 
amount  he  may  have  advanced,  and  should 
also  receive  one-half  of  the  actual  cash 
value  of  any  such  real  or  personal  pn^ 
erty  that  might  t>e  recovered  in  such  pro- 
ceedings through  his  agoicy;  that  under 
Bald  agreement  said  Eaton  claims  to  have 
performed  certain  services  in  causing  cer- 
tain lands  to  be  escheated  to  the  state  of 
Washington  for  the  benefit  of  the  common- 
school  fand  of  King  county,  and  that  the 
county  commissioners  had,  In  accordance 
with  their  contract,  caused  the  claim  to  be  al- 
lowed to  the  said  Eaton  for  $7,000,  being 
<me-half  of  the  value  of  a  certain  estate 
which  had  l>een  escheated  to  the  state  of 
Washington  for  the  benefit  of  the  school 
fund  of  King  coun^,  and  had  directed  the 
auditor  of  King  coimty  to  moke,  execute,  and 
deliver,  in  the  manner  and  form  provided  by 
law,  14  warrants,  each  for  the  sum  of  $500, 
82P.— {iO 


drawn  In  tamt  irf  B.  H.  Satcn  upm  tbo 
cnrrent  expoise  fintd  of  King  comity.  Wash. ; 
that  thoeafter  the  andltcw  of  King  county 
did  Issue  the  said  warrants  upon  said  fund; 
that  thereafter  the  said  Eaton  caused  the 
said  warrants  to  be  preaented  to  the  county 
treaanrer  of  King  coonly,  who  stamped  upon 
the  bade  thereof  that  the  same  had  beai 
presented  and  were  not  paid  fbr  want  of 
funds ;  and  It  to  alleged  that  tiie  county  com- 
mlaslcmerB  had  no  anthorl^  to  mter  Into 
said  contract  or  to  approve  the  bill  of  the 
said  Eaton  or  to  order  the  delivery  of  the 
warrants  above  referred  to,  and  ^at  the 
warrants  are  not  a  legal  or  lawful  d^ 
of  Bald  King  county.  It  i»  alleged  that,  un- 
less restrained  by  ordor  ot  the  court,  the 
connty  commlsalonera  will  pay  said  war- 
rants, to  the  Irreparable  injury  and  damage 
of  the  plafaitiff  and  all  other  taxpayers  of 
King  coun^.  TblB  action  Is  brought  In  the 
name  of  the  state,  on  relation  nit  one  B.  O. 
Beed.  The  amended  complaint  also  allies 
that  the  said  H.  H.  Eaton  is  not  the  owner 
of  said  warrants  at  the  present  Ume,  that 
the  names  of  the  true  owners  are  unktaown 
to  the  plaintllT,  and  that  after  diluent  search 
and  inqalry  plaintiff  has  been  unable  to 
learn  fbe  names  of  the  owners  of  said  war- 
rants. The  petition  pram's  that  the  treasur- 
er be  enjoined  and  restrained  from  payhig 
In  any  manner  any  of  said  warrants,  and 
that  said  warrants,  and  each  of  them,  be 
declared  Illegal  and  void,  and  of  no  effect  or 
force,  and  be  declared  to  be  no  right,  lien, 
or  d^  against  King  county  or  the  state  of 
Washington.  A  demurrer  was  interposed  to 
this  complaint  on  the  grounds  (1)  that  there 
is  a  defect  of  parties  defendant,  and  (2)  that 
said  CMUplalnt  did  not  state  facts  snffldoit 
to  constitute  a  cause  of  action.  Thore  w«re 
other  proceedings  and  pleadings  In  tbe  cue* 
but  we  have  stated  suffldeut  apon  whldi  to 
base  a  dedslon.  The  demurrer  was  over- 
ruled and  Judgment  entned  perpetually  en- 
Joining  the  treasurer  from  paying  the  war- 
rants. 

We  win  not  enter  Into  a  discussion  of  the 
alleged  Invalidity  of  the  agreement  recited 
in  the  complaint,  for  the  reason  that  a 
question  Is  presented  at  the  threshold  which 
seems  to  na  to  be  decisive  of  the  case ;  and 
that  is,  that  there  was  a  defect  of  parties 
defendant  It  Is  a  rule  of  law,  as  old  as 
the  law  Itself,  that  a  court  cannot  adjudicate 
the  rights  of  parties  who  are  not  actually  or 
constructively  before  It  with  an  opportunity 
to  defend  or  maintain  their  rUchts  In  the 
action.  In  this  case^  the  holders  and  owners 
of  the  warrants  not  tiavlng  been  made  parties 
to  the  action,  the  court  has  nelthw  Juris- 
diction of  the  persons  or  the  thing.  If  It 
had  either,  there  might  be  some  ttasls  upm 
which  It  could  proceed.  But  it  Is  Inconceiv- 
able what  effect  a  Judgment  would  have 
which  was  rendered  without  Jurisdiction  of 
either  the  parties  or  the  thing  which  is  the 
subject  of  the  controversy.  If  It  Is  an  action 
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in  personam,  confessedly  upon  the  alleged 
amended  complaint  the  court  has  not  ob- 
tained Jnrlsdictlon  of  all  the  parties  In 
Interest  If  it  could  be  construed  to  be 
an  action  In  rem,  It  Is  equally  manifest  that 
there  is  no  Jurisdiction  of  the  res.  The  par- 
ties would  not  be  bound  by  the  judgment,  and 
It  would  be  purely  a  moot  question  which 
would  be  determined  by  the  court  As  was 
said  in  Cl^  of  Anthony  v.  State  ex  rel. 
Beebe  (Kan.)  30  Pac.  4SS  :  "There  are  suffi- 
cient real  controversies  in  all  countries  be- 
tween real  parties  in  Interest  to  be  litigated 
in  the  courts  of  Justice,  without  resorting 
to  fictitious  controversies  between  nominal 
parties,  or  between  parties  whose  Interests 
may  all  be  on  the  same  side."  In  that  case, 
in  an  action  for  an  Injunction  to  perpetually 
enjoin  a  city  and  Its  officers  and  certain 
rounty  officers  from  levying  or  collecting  any 
taxes  to  pay  iDterest  on  certain  city  bonds, 
and  to  hare  the  bonds  declared  null  and  void, 
It  was  held  tbat  the  bondholders  were  neces- 
sary  parties,  and  that  the  action  could  not 
be  maintained  without  also  making  tUem 
parties.  That  the  judguient  would  be  void 
and  of  uo  effect  was  decided  by  this  court  In 
Stallcup  V.  Tacoma,  13  Wash.  141,  42  Pac. 
541,  S2  Am.  St.  Rep.  25,  wbere,  after  dis- 
cussing other  questions  which  bad  been  rais- 
ed In  an  action  brought  to  determine  the 
l^allty  of  certain  bonds,  the  court  said : 
"Such  being  their  character,  the  court  would, 
It  seems  to  us,  be  doing  an  idle  and  vain 
thing  In  decreeing  them  invalid.  Such  a  de- 
cree could  have  no  binding  force  as  against 
strangers  to  the  record" — citing  Mallow  v. 
Hinde.  12  Wheat  393,  6  L.  Ed.  599,  where 
the  court  said.  "\o  court  can  adjudicate 
directly  upon  a  personal  right  without  the 
part}'  being  either  actually  or  constructively 
before  the  court,"  and  Shields  v.  Barrow,  17 
How.  130,  15  L.  Ed.  158,  where  it  is  said 
that  the  court  can  make  no  decree  affecting 
the  rights  of  an  absent  person,  and  can  make 
no  decree  Ijetween  the  parties  before  it, 
which  so  far  Involves  or  depends  upon  the 
rights  of  an  absent  person  tbat  complete 
and  final  Justice  cannot  be  done  between  the 
parties  to  the  suit  without  affecting  those 
rIgiitB;  also  citing  California  v.  Southern 
Pacific  Co..  157  U.  S.  229,  15  Sup.  Ct  591, 
30  L.  Ed.  CKi,  in  which  Chi^  Justice  Fuller, 
speaking  for  the  court  says:  "Sitting  as  a 
court  of  equity,  we  cannot  in  the  light  of 
these  well-settled  prliKljiles,  escape  the  con- 
sideration of  the  question  whether  other 
persons  who  have  an  Immediate  interest  In 
resisting  the  demand  of  complaint  are  not 
indisi>en8able  parties,  or  at  least  so  far 
necessary  that  the  cause  should  not  go  on 
in  their  absence.  Can  the  court  proceed  to 
a  decree  as  between  the  state  and  the  South- 
em  Pacific  Company  and  do  complete  and 
final  Justice  without  affecting  other  persons 
not  before  the  court  or  leaving  the  controver- 
sy In  such  a  condition  that  its  final  termina- 
tioD  might  be  wholly  ino»iisiBt»t  with  equity 


and  good  conscience?'*  In  Savage  r.  Stem- 
berg,  19  Wash.  679,  54  Pac.  Oil,  (IT  Am.  St 
Rep.  751,  it  was  held  that  a  luirty  or  officer 
was  not  bound  1^  a  void  injunction  or  order 
of  the  court,  and  would  not  be  punished  for 
Its  violation,  approrii^  the  rule  laid  don-n 
In  Stallcup  T.  Tacoma,  supra;  citing  from 
Freeman  on  Judgments  <4th  Ed.)  §  117, 
where  that  author  says:  "A  void  judg- 
ment is,  in  le^l  effect,  no  Judgment  By  it 
no  rights  are  divested.  From  It  no  rights 
can  be  obtained.  Being  worthless  in  itself, 
all  procoedingH  founded  upon  it  are  equally 
worthless.  It  neither  binds  nor  bars  any 
one.  All  acts  performed  under  it,  and  all 
claims  flowing  out  of  it,  are  void.  The  imr- 
tles  attempting  to  enforce  It  may  be  re- 
sponsible as  trespassers." 

If  tbat  be  true,  what  an  Idle  action  it 
would  be  on  tbe  part  of  the  court  to  pass 
upon  the  validity  of  the  warrants  sought 
to  be  enjoined  In  this  case,  when  the  Judg- 
ment which  the  court  would  enter  would 
have  no  legal  effect  and  bind  no  one.  That 
such  a  judgment  would  be  void  is  asserted 
by  Mr.  Freeman  In  section  IIG,  where  he 
says:  "If  the  want  of  Jurisdiction  over 
either  the  subject-matter  or  the  person  ap- 
pears by  the  record  or  by  any  other  admis- 
sible evidence,  there  is  no  doubt  that  the 
Judgment  is  void."  In  Graham  v.  City  ot 
ailmieapoUs  (Minn.)  42  N.  W.  291,  a  de- 
murrer for  defect  of  parties  was  held  prop- 
erly sustained  where  the  complaint  showed 
on  its  face  that  a  third  party  named  owned 
the  claim,  the  payment  of  which  was  sought 
to  be  enjoined.  Says  the  opinion :  "The 
plaintiff  allies  that  on  the  10th  day  of 
September,  1887,  the  certificate  was,  for  val- 
ue received,  assigned  to  De  Motte,  and  tbat 
he  is  now  the  owner  and  holder  thereof. 

•  •  •  In  equity  practice,  before  the  Code, 
the  general  rule  was  that  you  must  have 
before  the  court  all  whose  interests  the  de- 
cree may  touch,  because  they  are  cmicemed 
to  resist  the  demand,  and  in  order  to  avoid 
the  necessity  of  trying  the  case  In  halves. 

•  •  *  In  this  case  It  is  clear  that  De 
Motte  is  especially  Interested  Id  the  contro- 
versy touching  the  validity  of  the  claim, 
and  is  entitled  to  be  heard  upon  that  matter. 
And  the  defendant  la  also  interested  in  tielng 
protected  from  future  litigation.  But  a  Judg- 
ment against  it  alone  would  not  bind  De 
Motte  or  end  the  controversy."  In  Bradley 
V.  Gilbert  (III.)  39  N.  E.  593,  where  it  was 
sought  to  enjoin  the  Issuance  and  payment 
of  certain  county  orders  on  tbe  ground  that 
tbe  action  of  the  county  commissioners  di- 
recting their  issuance  was  Illegal,  it  was 
held  tbat  tbe  county  was  a  necessary  de- 
fendant. It  is  certain  that  the  reasoning  of 
the  court  in  sustaining  this  contention  would 
apply  equally  in  this  case  in  favor  of  hold- 
ing that  it  was  necessary  for  the  owners 
of  the  warrants  to  be  made  parties  to  tbe 
action.  The  court  said:  "*It  Is  a  well- 
established  rule  In  equity  that  all  persons 
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are  to  be  made  parties  wbo  hare  any  lesal 
or  equitable  Interest  In  the  subject-matter 
and  result  of  tbe  suit'  The  numerous  au- 
thorities in  support  of  this  rule  need  not 
be  cited."  It  oannot  be  gainsaid  that  tbe 
Interest  of  the  holders  of  the  warrants  in 
tbls  case  is  equal  to  the  interest  of  tbe 
county.  It  Is  true  that  difficulties  and  incon- 
T«ileDce8  and  even  hardships  may  arise,  but 
there  are  many  cases  In  which  it  is  difficult 
to  get  service  upon  those  whom  It  Is  de- 
sirable to  make  defendants  in  actions,  and 
aucb  difficulties  can  never  be  held  sufficient 
to  override  tbe  well-established  rule  that  no 
person  can  be  bound  by  tbe  Judgment  of 
a  court  In  an  action  to  which  be  was  not 
made  a  party.  It  Is  said  by  the  respondents 
that.  If  the  warrants  are  legal,  there  la 
nothing  to  prevent  tbe  holder  from  estab- 
lishing their  legality  by  Intervening  In  this 
suit.  The  answer  to  that  is  that,  in  pre- 
sumption of  law,  tbe  parties  are  not  aware 
of  the  action.  That  is  tbe  reason  that  the 
law  provides  for  notice  as  a  perequUlte 
to  conferring  Jurisdiction.  In  accordance 
with  both  reason  and  authority,  we  think 
tbe  court  Id  this  case  was  acting  without 
Jurisdiction  to  try  the  cause,  and  ttiat  the 
demurrer  to  tbe  oomplalnt  should  have  been 
sustained. 

The  Judgment  of  the  court  will  be  reversed, 
and  the  cause  remanded,  with  Instructions 
to  sustain  the  demurrer  to  the  complaint 

MOUNT,  C.  J.,  and  FULLERTON,  RUD- 
EIN,  and  HADLEY,  JJ.,  concur. 


SENOFELDER  et  al.  v.  POWELL-SANDERS 
CO. 

(Supreme  Court  of  Washington.  Dec.  13, 1906.) 

Appeal  —  Oroeks  Vacatino  Judoiient  — 
Appealability. 

Ad  order  vacating  a  judgment  made  in  a 
separate  action  for  the  vacation  of  tlie  judg- 
ment ia  not  appealable ;  the  only  result  of  the 
order  being  the  granting  of  a  new  trial,  and  in 
effect  a  proceeding  in  the  original  case. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Miles  Polndexter,  Judge. 

Action  by  John  Sengfelder  and  another 
against  tbe  Powell-Sanders  Company.  From 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Dismissed. 

Cullen  &  Dudley,  for  appellant  R.  J. 
Danson,  for  respondents. 

DUNBAIi,  J.  This  is  an  appeal  from  an 
action  of  the  superior  court  of  Spokane  coun- 
ty vacating  a  judgment.  Respondents  move 
to  dismiss  the  aptx^al,  for  tbe  reason  that  an 
order  vacating  a  Judgment  is  not  appealable. 
That  an  order  vacating  a  judgment  la  not 
appealable  Is  the  settled  law  of  this  state. 
See  Freeman  v.  Ambrose,  12  Wash.  1,  40  Pac. 
381;  Neison  v.  Denny,  26  Wash.  327,  67  Pac. 
78.   Of  course,  there  might  be  a  case  where 


tbe  vacation  of  a  Judgment  would  terminate 
the  rights  of  a  party  and  which  could  not  be 
reviewed  on  appeal.  In  such  case  tbe  vaca- 
tion and  order  vacating  a  Judgment  would  be 
apimilable.  But  that  question  is  not  involv- 
ed In  the  case  at  bar.  Tbe  appellant  under- 
takes to  escape  tbe  result  of  tbe  rulings  of 
this  c>ourt  by  Insisting  that.  Inasmuch  as  this 
Is  a  separate  action  for  the  vacation  of  a 
Judgment  and  not  an  action  in  tbe  original 
case.  It  does  not  fall  within  tbe  rule  estab- 
lished by  this  court  But  this  question  has 
also  been  many  times  passed  upon  by  this 
court,  and  in  Reitmeir  v.  Si^mund,  13  Wash. 
624,  43  Pac.  878,  the  court  said:  "We  held 
la  Freeman  v.  Ambrose,  12  Wash.  1,  40  Pac. 
381,  that  an  order  of  this  kind,  when  made 
upon  motion  In  the  original  action,  was  not 
appealable.  But  it  Is  claimed  by  the  appel- 
lants that  from  the  fact  that  this  order  was 
made  in  an  original  proceeding  Instituted  for 
tbe  purpose  of  having  the  Judgment  vacated, 
it  does  not  come  within  tbe  rnle  announced  in 
that  case.  No  good  reason  can  be  given  for 
the  distinction  thus  sought  to  he  made.  The 
object  is  the  same  whether  tbe  proceeding  be 
by  motion  in  the  original  case  or  by  petition 
in  a  new  one,  and  the  effect  of  the  order, 
whether  made  in  one  proceeding  or  the  other, 
is  the  same."  See,  also.  State  ex  rel.  Post 
V.  Superior  Court,  31  Wash.  53.  71  Pac.  740; 
Post  V.  City  of  Spokane.  35  Wash.  114,  7« 
Pac.  510.  Outside  of  authority,  it  Is  manifest 
that  the  only  result  of  tbe  action  in  either 
case  Is  to  obtain  a  new  trial.  Hence,  It  Is 
in  effect  a  proceeding  in  the  case,  and  the 
form  of  the  action  Is  entirely  immaterial. 
Tbe  motion  to  dismiss  will  be  sustained. 

MOUNT,  C.  J.,  and  ROOT,  CROW,  RUD- 
KIX,  and  HADLEY,  JJ.,  concur. 


IRBT  et  al.  v.  PHILLIPS. 
(Supreme  Court  of  Washington.   Dec.  7,  1005.) 

1.  New  Trial — Sufficienc^y  of  Evidence. 

It  is  not  error  to  refuse  to  set  aside  a 
verdict  for  an  inaufBoiency  of  evidence,  tbongh 
the  te«timony  is  conflicting,  where  there  is  evi- 
dence to  support  it. 

[Ed.  Note. — For  cases  in  point  see  voL  37, 
Cent.  Dig.  Trial,  |§  144-148.] 

2.  CoNTBACTs — Pleading — Variance. 

In  an  action  for  the  price  of  digglnjc  a  well, 
evidence  showing  a  lower  contract  price  than 
that  alleged  is  not  a  fatal  variance. 

3.  PlGADINQ— AnNDMENT—COBBESPOHDEnCK 

wrrH  Proof. 

Plaintiff  was  entitled  to  amend  the  com- 
plaint to  correspond  with  bis  proof,  showing  a 
lower  contract  price  for  his  work  than  that 
alleged. 

fEd.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  U  603-619.] 

4.  Appeal — Review — ^AiiENOuxifTS  Reoasoed 
AB  Made. 

\Miere  plaintiff  was  entitled  to  amend  his 
complaint  to  correspond  with  the  proofs  on 
appeal,  the  amendment  would  be  considered 
as  made. 
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6.  Trial — Tabiawce — Fiiroraos  ow  Etidehce. 

By  the  vxpress  provistonB  of  Ballinger's 
Ann.  Codes  &  St  {  4950,  where  there  is  an 
immaterial  variance  between  a  pleading  and 
the  proof,  the  trial  court  may  direct  the  facts 
to  be  foQi^  aooording  to  the  eTidmce. 

Appeal  from  Superior  Oourt*  Franklin 
County ;  Frank  H.  Bndkin,  Judge. 

Action  by  J.  F.  Irby  and  another  as^lnst 
W.  H.  Phillips.  From  a  judgment  In  favor 
of  plalntlfTs,  defendant  appeals.  Affirmed. 

O.  R.  HolccHnb,  for  appellant.  Zent  & 
LoTell,  for  reapondentB. 

HADLEY.  J.  This  action  was  brought  to 
recover  tbe  alleged  contract  price  for  drill- 
ing a  water  well.  The  complaint  alleges  that 
the  contract  was  a  verbal  one,  by  which  It 
was  agreed  that  plaintiffs  should  drill  a  well 
upon  the  defendant's  farm,  and  that  the  de- 
fendant should  pay  therrior  the  sum  of  92 
per  foot  for  the  first  200  feet  of  deptb,  and 
$2.25  for  each  foot  In  excess  of  200  feet;  that 
the  plaintiffs  for  said  price  guarantied  that 
they  would  drUl  a  depth  of  300  feet,  but  that 
the  guaranty  extended  no  farther;  that,  in 
addition  to  the  amounts  to  be  paid  for  the 
drilling  as  aforesaid,  the  defendant  was  to 
move  the  drilling  outfit  to  the  place  of  drill- 
ing and  furnish  the  necessary  fuel  and  water 
to  operate  the  drilling  machinery,  all  at  bis 
own  expense;  that  pursuant  to  said  agree- 
ment the  plaintiffs  drilled  a  well  to  the  depth 
of  706  feet,  when  the  defendant  ordered  them 
to  cease  drilling;  that  tbe  plaintiffs  were 
ready  and  willing  to  continue  the  drilling  to  a 
greater  depth,  but  that  the  defendant  re- 
fused to  permit  them  to  do  so.  Judgment 
la  demanded  for  $1,538.50.  The  answer  al- 
leges that  the  agreed  price  was  50  cents  per 
foot  in  earth,  and  92  per  foot  in  rock,  for  tbe 
first  200  feet,  and  $2.25  per  foot  for  all  in  ex- 
cess of  200  feet;  that  If  plaintiffs  failed  to 
obtain  water  sufficient  for  defendant's  pur- 
poses the  amount  to  be  paid  was  one-half  of 
the  above  rates  per  foot  for  the  total  depth 
drilled,  provided  they  should  drill  as  long 
as  required  or  desired  by  defendant,  and  that 
plaintiffs  were  to  drill  until  they  obtained  a 
sufficient  quantity  of  water,  or  until  required 
by  defendant  to  cease.  It  is  alleged  that 
plaintiffs  ceased  drilling  without  any  direc- 
tions from  defendant  that  they  should  do  so, 
and  without  bis  consent,  and  contrary  to  his 
desires.  We  believe  the  foregoing  sufficient- 
ly states  tbe  material  points  in  the  pleadings. 
What  is  alleged  concerning  the  agreement  to 
deduct  the  amount  for  any  well  abandoned 
before  reaching  a  depth  of  300  feet  is  not 
pertinent  now.  Inasmuch  as  the  well  over 
which  tbe  controversy  arises  was  not  so 
abandoned.  Tbe  cause  was  tried  before  a 
Jury,  and  a  verdict  was  returned  in  favor  of 
plaintiffs  In  tbe  sum  of  $806.05.  Judgment 
was  entered  for  tbe  amount  of  the  verdict, 
and  the  defendant  has  appealed. 

Appellant  assigns  a  number  of  errors,  but, 
as  stated  in  his  brief,  tbe  seventh  assignment 


practically  includes  all  tbe  others.  That  as- 
signment Is  to  tbe  effect  that  the  verdict  is 
contrary  to  the  law  and  the  evideuce,  and 
that  the  motion  for  a  uew  trial  should  have 
been  granted.  The  testimony  for  respond- 
ents concerning  the  contract  was  to  the  effect 
that,  If  they  were  nnable  for  any  reason  to 
reach  a  depth  of  300  feet  and  had  not  obtain- 
ed water,  they  were  to  receive  no  pay ;  but 
that,  if  they  drilled  a  greater  deptb  than  300 
feet,  they  were  to  receive  pay  for  the  entire 
distance  drilled.  The  testimony  for  appel- 
lant was  to  the  effect  that  the  drilling  was 
to  continue  until  water  was  reached,  or  until 
appellant  should  direct  that  the  drilling  be 
discontinued,  in  which  event.  If  water  was 
not  found,  the  price  to  be  paid  should  be 
one-half  of  the  rates  named.  There  was  evi- 
dence to  the  effect  that  appellant  declined  to 
further  furnish  fuel  and  water  for  respond- 
ents' use  in  drilling,  and  that  for  that  reason 
they  were  compelled  to  cease  the  work.  The 
court  instructed  the  jury  that,  if  they  found 
the  contract  to  be  that  respondents  were  to 
drill  until  they  found  water,  then  they  could 
not  recover;  but  If,  up<m  the  other  hand, 
they  found  that  respwdents  were  to  drill 
at  so  much  per  toot,  and  did  not  agree  to 
get  water,  then  they  were  entlUed  to  recover 
one-half  tlie  amount  claimed.  The  instruc- 
tion that  recovery  could  in  no  event  be  had 
for  more  than  one-half  the  amount  claimed 
was  In  appellant's  favor,  and  no  exceptions 
were  taken  to  other  features  of  the  instmc- 
tions.  Tbe  Issue  was  thus  clearly  defined  by 
tbe  instructions,  and  the  jnry,  having  the 
evidence  before  them,  found  for  respondents, 
and  they  must  therefore  have  found  that 
respondents  were  to  be  paid  tor  the  whole 
distance  drilled,  whether  water  was  found  or 
not  While  the  testimony  confilcts,  yet  there 
is  evidence  lu  support  of  the  verdict,  and  we 
believe  the  court  did  not  err  in  refusing  to 
set  It  aside  for  insufficiency  of  evidence. 

Appellant  argues  that  there  was  a  fatal 
variance  between  tbe  averments  of  the  com- 
plaint and  the  proofs,  and  that  he  was,  for 
that  reason,  entitled  to  a  directed  verdict  In 
bis  favor.  We  do  not  believe  tbwe  was  such 
fatal  variance.  Tbe  averments  of  the  com- 
plaint were  sustained  by  tbe  proof,  except, 
perhaps,  in  the  particular  that  the  amount  to 
be  paid  was  one-half  tbe  rates  named  In  tbe 
event  water  was  not  found.  This,  however, 
related  only  to  tbe  amount  of  recovery,  and 
did  not  negative  the  right  to  recover  in  some 
amount  In  any  event,  the  parties  had  fully 
stated,  both  in  the  pleadluj^  and  evidence, 
their  respective  views  of  the  contract  and  of 
what  was  done  thereunder.  The  entire  con- 
troversy was  before  the  court  and  jury. 
There  was  no  showing  that  appellant  was  in 
any  way  prejudiced  or  misled.  It  was  there- 
fore proper  for  the  court  to  direct  the  facts 
to  be  found  according  to  the  evidence.  Bal- 
linger's Ann.  Codes  &  St  {  4850.  See,  also, 
Olson  V.  Snake  River  Valley  E.  R.  Co.,  22 
Wash.  130,  GO  Pac.  156.   The  respondents 
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were  entitled  to  amend  the  complaint  to 
correspond  with  tbe  proofs,  and  in  such  case 
tUa  court  will,  on  appeal,  consider  such 
amendment  as  made-  Richardson  t.  Moore, 
30  Wash.  406  71  Pac.  18 ;  Allend  v.  Spokane 
Falls  &  N.  Ry.  Co.,  21  Wash.  324,  58  Pac. 
244. 

Under  the  record  as  presented,  we  find  no 
reversible  error,  and  tbe  Jndgmmt  Is  .af- 
firmed. 

MOUNT,  O.  J.,  and  FULLBRTON,  ROOT, 
CROW,  and  DUNBAR,  JJ..  concur. 


SNOHOMISH  LAND  GO.  v.  BLOOD  et  aL 
(Supr«D«  Court  ot  WashingtoB.  Dec.  7,  1906.) 

1.  JUDGHENT — YaOATION — ^VaUDHT— FAXLTTBB 
TO  FiLB  COUPLAINT. 

A  Jud^meat  for  plaintiff,  however  erroneous, 
Is  not  void  because  the  complaint  was  not  filed 
with  the  clerk,  and  cannot  for  that  reason  be 
vacated. 

2.  Sauk — Fraud  or  AmttmY — Ethuchce. 

Where,  in  a  suit  to  quiet  title  acalnst  one 
In  possession  under  a  tax  deed,  defendant  and 
his  counsel  discussed  maUns  a  claim  for  im- 
provements, bat  decided  that  they  were  not  of  a 
sufficient  value,  there  waa  no  ground  for  a 
dtarge  of  fraud  or  neglect  of  counsel  in  not 
making  such  claim. 

3.  JuDOMEnT — Vacation — Obockds — Eebob. 

A  judgment  cannot  be  vacated  for  error; 
the  remedy  t>eing  by  appeal. 

Appeal  from  Superior  Court,  Snobomfsh 
County;  Jotm  C.  Denney,  Judge. 

Action  by  the  Snohomish  X>and  Company 
against  A.  S.  Blood  and  others.  From  a 
judgment  in  favor  of  plaintiff,  defendant 
Nicholas  Scblungs  appeals.  Affirmed. 

Nicholas  Sdimltt,  for  appellant  Bell  ft 
Austin,  for  respondent 

rULLERTON,  J.  In  May,  1903,  the  re- 
spond^t  began  the  tdwre-entitled  action 
against  the  defendants  to  quiet  title  in  It- 
self to  80  acres  of  land  situated  in  Snohomish 
county,  to  which  the  respondents  were  mak- 
ing adverse  claims.  The  defendant  Nicholas 
Schlungs  alone  appeared  and  defended.  He 
set  up  title  in  himself,  by  virtue  of  a  deed 
acquired  in  a  tax  foreclraure  proceeding,  at 
tbe  sale  under  which  be  became  tbe  pur- 
chaser. The  respondent  in  its  reply,  set  up 
matters  tending  to  show  that  the  proceed- 
ings on  which  tbe  appellant  relied  were  in- 
valid, alleging,  further,  that  it  bad  tbereto- 
fore  tendered  to  the  apijellant  tbe  amount 
the  assessment  rolls  showed  be  had  paid 
as  taxes,  with  Interest,  and  offering  to  pay 
any  such  sum  as  the  court  should  find  to  be 
due  him  on  account  of  taxes  paid  by  bim 
on  the  property  in  dispute.  A  trial  was  had 
on  these  issues,  at  which  tbe  court  held  tbe 
tax  deed  of  tbe  respondent  invalid,  found 
that  the  respondent  bad  paid  a  definite  sum 
as  taxes,  and  adjudged  that  the  respondent 
pay  such  to  the  appellant  and  that  there- 
upon the  respondent's  title  to  the  land  be 


quieted.  The  money  was  paid  Into  court, 
and  afterwards  withdrawn  by  the  appellant's 
attorneys  and  tendered  him.  He,  however, 
refused  to  accept  the  amount  paid,  and  It 
was  retained  by  the  attorneys,  awaiting  his 
order,  at  the  time  of  the  trial.  Some  nine 
months  after  the  Judgment  was  entered  the 
appellant  employed  other  counsel  and  in- 
stituted this  proceeding  to  set  It  aside.  In 
the  petition  to  vacate,  the  appellant  alleges, 
first  that  the  judgment  Is  void;  next  that 
if  not  void  it  Is  erroneous;  and,  lastly,  that 
It  was  obtained  by  collusion  between  liis 
former  counsel  and  the  plaintiff  In  that  case 
(respondent  here),  by  which  he  was  defrauded 
ot  his  Interests  in  tbe  property.  He  alleged, 
also,  ttutt  he  was  foreign  born,  having  but 
an  imperfect  acquaintance  with  tbe  English 
language,  and  was  unable  to  understand  the 
proceedings  suffldeutiy  to  protect  himself 
against  tbe  fraudulent  acts  of  his  counsel. 
The  trial  court  denied  tbe  application,  and 
this  appeal  is  taken  therefrom. 

The  reason  assigned  for  the  first  contention 
Is  that  tbe  record  falls  to  show  that  tbe  com- 
plaint was  filed  with  the  clerk  of  the  court 
on  or  before  the  day  tbe  cause  was  called 
for  trial.  On  this  point  the  court  found  that 
tbe  complaint  was  tendered  for  filing  and 
left  with  the  clerk  at  tbe  proper  time,  but 
that  the  clerk  omitted  to  place  tbe  customary 
file  marks  thereon,  or  record  tbe  filing  In 
the  appearance  docket  It  would  seem  that 
if  It  were  necessary  to  file  the  complaint  in 
order  to  give  tbe  court  Jurisdiction  to  enter 
a  Judgment  in  tbe  cause,  tbe  act  of  the 
plaintiff  shown  here  would  be  a  sufficient 
compliance  with  the  requirement  But  we 
cannot  hold  that  were  there  a  total  omission 
in  this  r^ard,  the  Judgment  would  be  void. 
Should  a  defendant  object  to  proceeding  with 
a  case  until  the  complaint  Is  filed,  and  should 
the  trial  court  overrule  that  objection,  this 
ruling  might  owing  to  the  somewhat  peculiar 
requirements  of  our  statute,  be  error  suffi- 
cient to  reverse  the  case  on  appeal  (Asbcraft 
V.  Powers,  22  Wash.  440,  61  Pac.  161);  but 
this  Is  the  extent  of  tbe  rule.  Since  an  ac- 
tion can  be  commenced  without  tbe  filing 
of  a  complaint  it  may  proceed  to  Joti^ent 
without  such  filing;  and  a  Judgment  entered 
thereon  is  not  void,  however  erroneous  it 
may  be.  Tbe  judgmoit  not  being  void,  tbe 
appellant  was  not  entitled  to  have  it  vacated, 
unless  he  showed  it  to  be  erroneous  and  that 
It  was  obtained  in  tbe  manner  alleged  In 
bis  petition  to  vacate  it 

On  tbe  question  of  fraud  on  the  part  of 
bis  counsel,  there  was  no  proof  whatever. 
It  appears  that  his  counsel  not  only  acted 
In  good  faith  towards  him,  but  that  they 
made  all  proper  defenses,  and  failed  only 
because  the  trial  court  disagreed  with  them 
as  to  the  law  of  the  case.  True,  it  is  com- 
plained now  that  the  appellant  had  made 
improvements  on  tbe  land,  wlille  holding  un- 
der his  tax  deed,  on  the  faith  of  his  title, 
and  that  he  was  entitled  to  be  paid  for  these 
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Improvements  a  a  a  coudltlon  precedent  to 
a  vacation  of  the  tax  sale,  and  that  no  claim 
■was  made  for  tlie  raliie  of  these  iinpiwe- 
nients  in  the  answer.  But  If  this  were  a 
cause  for  vacating  the  judgment,  a  question 
we  do  not  decide,  it  ai)i)ear8  that  this  mat- 
ter was  taken  up  with  the  apiiellant  before 
the  answer  was  filed,  and  it  was  agreed  that 
these  Improvements  were  not  of  sufficient 
value  to  make  them  worthy  of  a  contest. 
This  being  true,  there  could  be  no  fraud  or 
neglect  on  the  part  of  his  counsel  for  falling 
to  make  the  claim. 

The  other  grounds  urged  for  vacating  the 
Judgment  are  equally  xmteuable.  The  trial 
court  found,  and  the  records  sustains  the 
finding,  that  the  appellant  was  not  hampered 
in  his  defense  by  any  want  of  familiarity 
with  the  English  language;  and  the  claim 
that  the  judgment  is  erroneous,  even  If  well 
founded,  Is  not,  standing  alone,  a  ground  for 
vacating  It,  For  mere  error  the  statute  of 
appeals  furnishes  an  ample  remedy,  and  ap- 
peal must  be  resorted  to  for  its  correction. 

The  order  appealed  from  is  affirmed. 

MOTTNT.  C.  J.,  and  RITDKIN,  CROW, 
DUXBAR,  and  HADLBY,  JJ.,  concur. 


HESSER  V.  BROWN. 

(Supreme  Court  of  Washington.  Dec.  la  1905.) 

Deeds — -Absolute  Conveyance^ — Mortgage, 

A  mortgagor,  on  the  note  thereby  secured 
remaining  unpaid  after  maturity,  executed  a 
deed  of  the  property  to  the  mortgagee  and  his 
wife.  At  the  same  time  they  made  a  contract 
which  recited  that  the  deed  was  Intended  as 
better  security,  and  that,  on  the  mortgagor  pay- 
ing the  note,  interest,  and  taxes,  the  land  should 
be  reconveyed  to  him.  The  note  and  mortgage 
were  uurrendered.  The  land  was  not  worth 
more  than  the  amount  of  the  note.  The  gran- 
tees in  the  deed  assumed  ownerflhii)  of  the  land, 
made  imiirovomeiits  thereoa,  and  paid  the  taxes 
against  it.  For  more  than  seven  years  the 
mortgagor  claimed  no  ownership  in  the  land, 
and  did  not  offer  to  pay  the  interest  on  the 
note,  nor  tlie  annual  taxes.  Held,  that  the  deed 
must  be  deemed  an  absolute  deed,  and  n«t  a 
mortgage. 

Appeal  from  Superior  Court,  King  County; 
John  B.  Yokey,  Judge. 

Action  by  Sarah  Ilesser  against  Watson  H. 
Brown.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

C.  W.  Turuer  and  Daniel  Kelleher,  for  ap- 
pellant. Fred  H.  Peterson  and  H.  C.  Force, 
for  respondent. 

FULLERTON,  J.  This  la  an  action  of 
ejectment  brought  to  recover  the  possession  of 
certain  real  property  situated  In  the  city  of 
Seattle.  From  the  record  it  appears  tlmt  on 
April  13.  ISM,  the  appellant  boiTowed  from 
one  Peter  Hesser,  then  the  husband  of  the 
appellant,  the  snm  of  41300,  )?lTlng  hia  promis- 
sory note  therefor,  and  securing  the  paj'ment 
of  the  same  by  mortage  on  the  property  In 
dlKiwte.   On  July  'JO,  1U87,  the  note  being 


then  overdue  and  unpaid,  the  appellant  con- 
veyed the  proiwrty  to  Hes.ser  for  the  recited 
consideration  of  $2&4 ;  that  being  the  amount 
of  principal  and  interest  then  due  upon  the 
note  and  mortgage.  At  the  same  time  Hesser 
and  wife  executed  and  delivered  to  the  ap- 
pellant the  following  <-outract:  "Whereas, 
AVab»on  H.  llrown  has  this  day  conveyed  by 
his  deed  of  this  date  to  Peter  Hesser,  of 
Ballard,  Wash.,  projjerty  heretofore  mort- 
gaged by  him  to  said  Ileaser,  which  deed  is  in- 
tended as  better  security,  and  the  mortgage 
mentioned  to  be  meanwhile  kept  alive:  Now, 
therefore,  said  Ilesser,  and  Sarab  bis  wife,  in 
consideration  of  the  foregoing  prrailses,  hare 
agreed,  and  do  hereby  agree,  to  reconvey  said 
property  to  said  Brown,  his  heirs  or  asalgns, 
one  year  from  date,  on  paymrat  by  blm,  his 
belrs  or  assigns,  to  them,  one  year  after  this 
date,  of  said  mortgage  debt,  now  amounting 
to  two  hundred  and  eighty-four  dollars  ($284), 
with  interest  from  this  date  at  the  rate  of 
twelve  per  cent,  per  annum.  The  property 
above  mentioned  is  situated  in  King  Co., 
Wash,,  and  is  described  as  follows,  to  wit: 
All  of  lot  one  (1)  in  block  A  of  Hamblet's 
Acre  Garden.  It  is  fnrtber  agreed  that  all 
taxes  and  other  necessary  expenses  shall  be 
added  to  the  above  purchase  price."  The  ap- 
pellant never  redeemed  or  offered  to  redeem 
under  the  contract;  hut  on  October  10,  1904, 
tinding  no  one  on  the  property,  he  entered  and 
took  possession.  Subsequent  to  the  execution 
of  the  deed,  the  resiwndent  and  her  husband 
treated  the  projierty  as  their  own.  They  iiaid 
from  community  funds  all  the  taxes  and  as- 
sessments that  were  levied  against  the  same 
until  August,  1002,  when  it  was  awarded  to 
the  respondent  In  a  decree  of  divorce  granted 
the  reaiwndent  In  an  ac-tlon  therefor  between 
herself  and  ber  husband,  since  which  time 
suoli  taxes  and  assessments  have  been  paid  by 
the  respondent. 

The  forgoing  facts  are  not  disputed.  In 
addition  thereto  the  resi)ondent  contended, 
and  the  court  found,  that  the  note  and  mort- 
gage evidencing  the  debt  were  surrendered  to 
the  appellant  at  the  tluie  of  the  execution  of 
the  deed,  that  the  land  was  worth  no  more  at 
that  time  than  the  amount  due  nix>n  the  note 
and  mortgage,  and  that  the  respondent,  after 
acquiring  the  proi>erty  as  her  separate  proper- 
ty, entered  into  possession  of  It  and  made  lm> 
provementa  thereon,  and  was  In  such  posses- 
sion until  ousted  by  the  entry  of  the  defendant 
The  appellant  challenges  these  findings;  but 
as  they  are  supported  by  the  evidence  of  dis- 
interested witnesses,  and  opposed  only  by  the 
evidence  of  the  appellant,  we  shall  not  dis- 
turb them.  The  question  then  Is,  did  the 
court  err  In  adjudging  tbe  resirandent  to  be 
the  owner  of  the  proi>erty  In  dispute?  The 
appellant  contends  that  the  contract  executed 
and  delivered  him  by  the  resi>ondent  and  her 
husband  at  tbe  time  of  the  execution  and 
delivery  of  the  deed  made  that  Instnmient  a 
mortgage,  and.  being  such,  no  rights  to  the 
pro|)erty  cotdd  be  acquired  thereunder  wlth- 
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out  foreclosure  in  tbe  manner  provided  by 
law.  Doubtless  some  of  the  recitals  In  the 
contract  to  reconver  do  lend  color  to  the  claim 
that  the  deed  was  intended  as  security  for  a 
debt,  aud  hence,  was  a  mortgage ;  but,  as  the 
contract  Is  on  Ite  face  ambiguous,  these  re- 
citals are  not  ot  themselrea  conclusive,  and, 
not  being  so,  th^  must  yield  to  more  cou- 
Tindng  evidence  to  the  contrary.  To  our 
minds  the  conduct  of  both  parties  Is  utterly 
Inconsistent  with  the  idea  that  a  mortgage 
was  intended.  The  note  and  mortage  wlUch 
the  ctmtract  recites  are  to  be  kept  alive  were 
surrendered  np  and  destroyed.  The  grantees 
In  the  deed  immediately  assumed  ownership 
of  the  property,  and  exercised  such  acts  of 
ownership  over  it  as  perscHu  In  their  situation 
usually  do  of  vacant  land  owned  by  them; 
th^  gave  it  In  to  the  assessor  as  their 
property,  and  paid  tlie  taxes  assessed  thereon. 
Tbe  appellant,  on  the  other  hand,  abandtmed 
it  He  did  not  pay  or  offer  to  pay  either  tbe 
accumulating  Intwest  on  the  debt  Ik  now 
claims  he  owed,  nor  did  he  pay  or  otter  to  pay 
the  yearly  accruing  taxes.  And  it  Is  only  af- 
ter  a  lapse  of  more  than  sevm  years,  after  the 
debt  secured  by  the  mortgage,  if  it  be  one,  is 
barred  by  the  statute  of  limitations,  and  after 
the  property  lias  sliown  a  sharp  increase  in 
ralue.  that  he  asserts  owno'shlp  over  it. 
This  is  not  conduct  consist^it  with  a  good 
faith  claim  ot  ownership  of  property.  "One 
who  alleges  that  this  deed  in  absolute  form 
was  intended  as  a  mortage  only  is  required 
to  make  strict  proof  of  ttie  fact  Havtog  de- 
liberately given  the  transaction  the  form  of  a 
bargain  and  sale,  slight  and  indefinite  evidence 
sboold  not  be  permitted  to  change  its  char- 
acter. The  proof  must  be  clear,  unequivocal, 
and  convincing.  Tbe  fact  that  the  grantor 
understood  the  transaction  to  be  a  mortgage 
la  not  alone  sufficient  to  prove  it  to  be  so." 
Dabn^  V.  Smith  (Wa^.)  80  Pac.  309. 

The  Judgment  should  be  affirmed,  and  it  is 
so  ordered. 

MOUNT,  G.  J.,  and  RFDRIN,  IIADLEY, 
CROW,  and  BOOT,  JJ.,  concur. 


COLLIER  v.  GREAT  NORTHERN  RT.  CO. 
et  al. 

(Supreme  Court  of  Washington.  Dec.  11,  19^.) 

1.  RAiutoADS— Injuries — Depectivb  Track — 
Tbacks  of  Other  Company. 

The  mere  faot  that  a  railroad  company, 
for  tbe  purpose  of  awitcblDg  cars  to  and  from 
its  road,  moved  trains  on  the  tracks  of  another 
road  situated  in  a  street,  did  not  render  the 
railroad  company  in  question  liable  for  injuries 
to  a  vehicle  occasioned  by  its  wheel  dropping 
into  a  hole  in  the  trwsk  of  the  other  cMnpany. 

[Ed.  Note. — For  cases  in  point,  see  vid.  41. 
Cent.  Dig.  Railroads,  §  82T.] 

2.  Railroads — Pleading  Ownership. 

Where  two  railroad  companies  own  tracks 
in  a  street,  and  in  an  action  nxalnst  one  of  them 
the  complaint  alleged  in  jfeneral  terms  that  de- 
fendant operated  trains  m  that  street^  and  all 


the  allegations  were  denied,  except  that  defend' 
ant  did  operate  trains  in  the  street,  the  plead- 
ings did  not  admit  that  defendant  operated 
trains  on- the  tracks  belonging  to  the  other  com- 
pany. 

Appeal  from  Superior  Court,  King  County; 
Arthur  E.  Griffin,  Judge. 

Action  by  Andrew  Jacknon  Collier  ajGrainst 
the  Great  Northern  Railway  Company  and 
another.  Prora  a  judgment  in  favor  of  de- 
fendantH,  plaintiff  appeals.  Affirmed. 

8.  H,  Steele,  for  appellant  L.  C  Gllman, 
for  respondents. 

RUDKIN,  J,  Railroad  avenue,  between 
Tesler  Way  and  Washington  street,  in  the 
city  of  Seattle,  Is  one  of  the  public  thorough- 
fares of  said  city,  but  is  largely  used  for 
railroad  purposes.  The  Northern  PaciSc 
Railway  Company  and  the  Great  Northern 
Railway  Company  own,  operate,  and  control 
sevwal  tracks  along  said  avenue  between  the 
above  points.  The  tracks  owned  by  each  com- 
pany are  under  Its  exclusive  dominion  aud 
control,  and  are  only  used  by  the  othw  com- 
pany in  the  manner  and  for  the  purpose  here- 
inafter stated.  Whenever  It  becomes  neces- 
sary to  transfer  freight  cars  from  the  tracks 
of  one  company  to  the  tracks  of  the  other, 
such  transfer  ts  made  by  means  of  a  switch 
which  connects  the  tracks  of  tbe  two  com- 
paules.  Such  transfer  Is  sometimes  made  by 
the  employes  of  one  company,  and  sometimes 
by  the  employes  of  the  other.  Except  for 
the  pnrijose  of  effecting  such  transfer,  neither 
company  uses,  or  has  any  control  over,  the 
tracks  of  tbe  other.  On  the  Tth  day  of  Au- 
gust, 1903,  the  plaintiff  was  driving  his  horse 
and  wagon  diagonally  across  said  Railroad 
avenue,  and  as  he  crossed  one  of  the  tracks^ 
of  the  Nwthern  Pacific  Railway  Company  the' 
wheel  of  his  wagon  dropped  Into  a  hole  in 
said  track,  from  2  to  8  Inches  wide,  12  inches 
long,  and  10  inches  deep,  resulting  from  a 
failive  to  block  and  securely  guard  the  rail 
on  said  track,  and  I>ecame  fast.  While  the 
plaintiff  was  endeavoring  to  release  his  wag- 
on, a  locomotive  owned  by  the  defendant 
Great  Northern  Railway  Company,  operated 
by  the  defendant  Monohan,  and  engaged  in 
transferring  freight  cars  as  above  set  forth, 
ran  Into  the  plaintiff,  destroyed  his  wagon 
and  harness,  and  Injured  the  plaintiff  himself. 
This  action  was  brought  to  recover  damages 
for  the  injury  to  tbe  plaintiff  and  his  prop- 
erty. Two  grounds  of  negligence  are  alleged 
in  the  complaint:  First,  tbe  unsafe  and  de- 
fective condition  of  the  track  where  the  In- 
Jury  occurred;  and,  second,  negllg«ice  in  the 
operation  ol  the  locomotive  that  caused  the 
injury.  The  cause  was  tried  before  a  Jury, 
resulting  in  a  general  verdict  for  tlie  de- 
fendants, accompanied  by  the  following  special 
finding:  "Q.  Did  the  defendant  the  Great 
Northern  Railway  Company  own  or  control, 
or  was  it  wAer  any  contract  or  agreement  to 
construct,  maintain,  or  repair,  the  track  on 
which  the  accident  which  Is  the  subject  of 
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this  action  occurred?  A.  No."  Jadgm«it 
was  entered  on  the  verdict  In  faror  of  the 
defendants,  and  the  plaintiff  appeals. 

The  verdict  of  the  Jury  eliminates  the  bgo 
ond  ground  of  negligence  charged,  tIz.,  ueg- 
ligence  In  the  operation  of  the  locomotlTe 
which  caused  the  injury,  and  no  error  is 
assigned  on  that  branch  of  the  case. 

At  the  request  of  respondentB,  the  court 
instructed  the  Jury  as  follows:  "One  of  the 
grounds  of  n^Ugence  alleged  In  the  com- 
plaint la  that  the  trade  on  which  the  accident 
occurred  was  so  constructed  as  to  be  In  a 
dangerous  condition,  and  not  admit  of  the 
ready  and  free  passage  of  vehicles  across  the 
same.  Upon  this  question  I  charge  you  that 
If  you  shall  find  from  the  evidence  in  this 
case  that  the  track  in  question  was  not  the 
property  of  the  defendant  company,  and  that 
it  had  no  control  over  the  same,  and  was  un- 
der no  agreement  to  construct,  maintain,  or 
r^alr  It,  and  was  allowed  to  use  it  only  aa 
a  mere  matter  of  convenience  for  the  trans- 
fer of  cars  from  tracks  of  Its  own  system  to 
those  of  another  system,  then  the  defendant 
company  would  be  under  no  duty  or  obligation 
to  the  public  to  see  that  said  tracks  were 
properly  constructed  or  kept  In  proper  repair 
or  properly  maintained.  The  defendant  com- 
pany would  be  under  no  obligation  to  the  pub- 
lic, or  otherwise,  to  repair  tracks  belonging  to 
another  company  and  of  which  it  had  no  con- 
trol, and  concerning  which  it  bad  made  no 
agreemmt  In  reference  to  construction,  main- 
tenance, or  repair,  and,  If  you  shall  find  from 
the  evidence  In  this  case  that  tbe  track  In  ques- 
tion was  not  owned  by  or  In  some  way  control- 
led by  defaidant  company,  and  that  it  was 
under  no  agreement  to  construct,  maintain,  or 
repair  It,  and  that  the  defendants  properly 
and  with  due  care  operated  the  train  which 
came  In  collision  with  the  plaintiff's  vehicle, 
then  your  verdict  must  be  for  the  defend- 
ants." The  principle  question  discussed  on  this 
appeal  arises  out  of  the  giving  of  the  above  In- 
struction and  the  refusal  of  the  court  to  give 
other  Instructions,  the  substance  of  which  is 
contained  In  the  following:  "If  you  find  from 
the  evidfflice  that  at  the  time  of  the  Injury 
the  defendant  Great  Northern  Railway  Com- 
pany was  operating  its  trains  on  the  tracks 
where  the  plaintiff  was  Injured,  on  Railroad 
avenue,  then  and  in  that  case  It  would  be 
the  duty  of  the  defendant  Great  Northern 
Railway  Company  to  use  reasonable  effort  to 
keep  said  track  in  repair  and  in  reasonably 
safe  cmdltlon  for  public  travel  thereon." 
In  cases  such  as  this  the  liability  of  a  rail- 
way company  depends  upon  Its  control  over 
the  agency  causing  the  Injury,  or  the  duty 
it  owes  to  the  injured  party.  It  owes  one 
duty  to  a  passenger,  another  to  an  employ^, 
and  still  another  to  a  stranger.  Counsel  for 
appellant  cites  and  relies  on  the  case  of  Herr- 
man  v.  Great  Northern  Ry.  Co.,  27  Wash. 
472,  68  Pae.  82,  57  L.  R.  A.  390.  In  that  case 
the  plaintiff  was  Injured  on  a  sidewalk  on  the 
line  of  the  defendant* a  road  in  front  of  tho 


depot  where  Its  trains  arrived  and  de- 
parted, and  where  tickets  were  sold  to  Intend- 
ing passengers.  The  plaintiff  went  to  tbbt 
depot  on  business  with  the  company,  and 
with  a  view  of  becoming  a  passenger  on  one 
of  Its  trains.  Under  these  facts  this  court 
held  that  it  was  the  duty  of  the  defendant 
company  to  keep  the  premises  to  which  it 
invited  Its  passengers  to  come  to  purchase 
tickets  and  take  passage  on  its  trains,  as 
well  as  the  approaches  thereto,  in  a  safe 
condition,  and  that  It  conld  not  escape  lia- 
bility for  an  injury  to  one  of  its  passengers, 
or  to  one  occupying  a  similar  position,  by 
showing  that  the  depot  and  the  approaches 
thereto  where  the  Injury  occurred  were 
owned  and  controlled  by  an  independent  cor- 
poration. We  fall  to  see  the  application  of 
the  case  dted  to  the  case  at  bar.  A  railway 
company  owes  certain  positive  duties  to  Its 
passengers  which  it  cannot  neglect  or  Intrust 
to  others.  But  the  duty  It  owes  to  Its  passen- 
gers and  the  duty  It  owes  to  strangers  are  en- 
tirely different.  To  a  passenger  It  owes  the 
duty  to  maintain  a  safe  means  of  Ingress 
and  egress  to  and  from  its  trains,  whether  It 
owns  or  controls  the  means  or  not  To  a 
stranger  It  owes  the  same  duty  as  any  other 
property  owner.  Had  the  plaintiff  In  the 
case  cited  been  a  mere  stranger  to  the  de- 
fendant company,  he  could  not  have  recover- 
ed. In  other  words,  the  railway  company  in 
that  case  n^Iected  a  duty  It  owed  to  one  of 
its  passengers,  but  neglected  no  duty  It  owed 
to  a  stranger,  unless  It  had  dominion  and 
control  over  the  agency  causing  the  injury. 
The  rule  that  the  duty  to  keep  premises  In  ft 
sate  CMidltion  devolves  upon  the  party  in 
possession  and  having  control  and  dominion 
over  them  is  a  very  general  one,  and  is  found- 
ed in  reason.  To  hold  a  party  liable  in  dam- 
ages for  the  condition  of  property  over  which 
he  has  no  control,  and  which  he  cannot  re- 
pair without  committing  a  trespass,  is  both 
unreasonable  and  unjust  As  said  by  the 
Court  of  Appeals  of  New  Tork,  in  Reynolds 
V.  Van  Beuren,  155  N.  Y.  120,  49  N.  B.  7B3, 
42  L.  R.  A.  120:  "The  foundation  of  the 
duty  is  the  possession  and  right  to  manage 
and  control  the  property.  It  would  be  mani- 
festly unjust  to  impose  such  a  duty  upon 
parties  who  have  no  posaesrion  and  no  domln* 
Ion  over  It" 

The  question  of  the  liability  of  lessors 
and  lessees  of  railways  Is  not  involved  In 
this  case,  as  that  relation  manifestly  did 
not  exist  between  the  Northern  Pacific  Rail- 
way Company  and  the  Great  Northern  Rail- 
way Company  under  the  facts  appearing  In 
this  record.  We  might  say  In  passing,  how- 
ever, that,  while  the  law  imposes  liabilities 
on  the  lessors  of  railroad  property  which  It 
does  not  as  a  general  rule  Impose  on  the 
lessors  of  other  property,  yet  the  liability 
of  the  lessee  of  railroad  property  seems  to 
be  substantially  the  same  and  to  rest  on 
the  same  foundation  as  does  the  liability 
of  the  lesBOB  of  any  otber  dass  of  jfrofferty. 
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Xbe  caae  Trade  t.  Old  Colony  Railroad, 
106  Moss.  298,  31  N.  E.  6,  arose  under  a 
statute,  tnit  the  language  of  tbe  court  la 
pertinent  bere :  "The  fKcaslonal  use  bj 
each  company  of  tbe  tracks  of  tbe  otbw. 
In  dellTerlng  and  taking  cars  In  the  course 
of  business,  would  not,  to  that  extent,  make 
tbe  track  of  each  a  part  of  the  ways,  works, 
or  macblnwy  of  tbe  other.  It  was  per- 
mitted for  tbelr  mutual  accommodation,  and 
was  merely  a  Iteense  which  did  not  give 
eitber  any  rights  In  or  control  oTer,  and 
which  did  not  impose  uptm  eStber  any  obli- 
gation respectliv  the  track  of  the  aOux. 
The  character  of  tlie  bustneas  transacted  is 
to  be  considered,  and  it  would  be  unreason- 
able to  hold  that  eadi  ounpany  was  bound 
to  leave  and  take  cars  at  the  predae  point 
of  omnectlon  at  peril.  If  It  did  not  do  so, 
of  making  the  trade  of  the  other  part  of 
ita  ways,  works,  and  machinery,  and  of 
becoming  liable  for  injuries  resulting  from 
any  defect  in  It"  That  the  doty  to  keep 
premises  In  a  safe  coudltlou  of  r^wir  rests 
upon  the  party  In  possession,  taaTing  control 
and  dominion  ot»  them,  and  not  upon  par- 
ties who  hare  neither  control  nor  dominion 
nor  tbe  rlgbt  to  r^alr,  see  the  following 
cases:  Owathney  T.  Railway  C5o.,  12  Ohio 
St  92;  Engle  t.  Railway  Company.  160 
Mass.  260.  35  N.  £.  547,  22  L.  R.  A.  283; 
Coffee  T.  Railway  Company,  156  Mass.  21, 
28  N.  B.  1128;  Regan  v.  Donovan,  158  Mass. 
1.  33  N.  E.  702 ;  Llddle  T.  Railway  Company, 
23  Iowa,  378 ;  Parker  t.  Railway  Company. 
16  Barb.  315;  Byrne  T.  Railway  Company, 
61  Fed.  606,  9  0.  O.  A.  666.  24  L.  R.  A. 
608;  Miller  t.  Railway  Company,  76  Iowa, 
665^  88  N.  W.  188,  14  Am.  St  Rep.  258; 
Harper  v.  Railway,  90  Ky.  358,  14  B.  W. 
346;  Atwood  v.  Railroad  Company  (G.  C.) 
72  Fed.  447;  Railway  Company  t.  Gaughan 
(Ind.  App.)  58  N.  E.  1072;  Derrenbacher 
T.  Railway  Company.  87  N.  Y.  636;  Railway 
Company  t.  Culberson,  68  Tex.  664.  6  8.  W. 
820;  Miller  t.  Railway  Company,  126  N.  Y. 
118.  26  N.  E.  85 ;  Evans  v.  Railroad  Company 
(Tex.  App.)  IS  S.  W.  498. 

Appellant  also  cites  us  to  the  act  of  March 
6,  1809  (Laws  1888,  p.  49,  e.  85).  Tbe  first 
section  of  said  act  requires  every  person 
or  company  owning  or  operating  a  railroad 
to  block  and  securely  guard  frogs,  switches, 
and  guard  rails,  so  as  to  protect  and  pre- 
vent the  feet  of  empk>y6B  and  other  parsons 
from  being  caught  therein,  the  second  se<s 
tlon  gives  a  right  of  action  to  parties  Injured 
from  a  failure  to  comply  with  the  provisions 
of  the  act  and  the  third  sectlcm  imposes  a 
penalty  for  its  violation.  The  statement  of 
this  case,  as  contained  in  this  i^inion,  la 
taken  largely  from  the  pleadings  and  briefs. 
The  bill  of  exertions  does  not  contain  all 
tbe  testimony.  In  fact  It  contains  none 
of  the  testimony  showing  the  nature  or 
cbaracttf  of  tbe  defect  which  is  alleged  to 
have  caused  or  contributed  to  the  Injury. 


The  application  of  this  statute  to  fiie  caae 
bef<»«  us  Is  therefore  not  shown,  and  we 
most  decline  to  consider  It 

Nor  Is  there  any  foundation  fmr  the  ctm- 
tention  that  the  pleadings  admit  that  the 
respondoit  company  operated  trains  on  the 
track  where  the  Injury  occurred.  The  third 
paragraph  of  the  complaint  alleged  In  gener- 
al tetma  that  the  respondents  wen  operating 
trains  on  Railroad  avenue^  near  the  east 
side  ttaereot  and  other  facts  not  material 
here.  The  answer  denied  eadi  and  every 
allegation  contained  In  said  paragraph,  ex- 
cept that  the  rewondents  were  operating 
trains  on  Railroad  avenue.  We  fail  to  dis- 
cover any  admission  here. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  is  affirmed. 

MOUNT,  a  J.,  and  CROW,  DUNBAR, 
FULLERTON,  HADLBY,  and  ROOT,  JJ., 
concur. 


DAWSON  V.  DAWSON. 
(Supreme  Court  of  Washington.  Dec.  11, 1906.) 

1.  Appeal  —  Recobd  —  Questions  Psksxntbd 
roB  Review. 

Where,  on  petition  by  a  divorced  wife  for 
modification  of  an  order  awarding  the  custody 
of  tbe  children  to  the  hnsband.  tlie  children 
were  examined  by  the  court  in  tbe  absence  of 
parties  and  counsel,  and  their  testimony  did  not 
appear  In  the  record  on  appeal,  tbe  finding  of 
the  eoort  could  not  be  laviewed. 

2.  Same — Estoppel  to  Alleoe  BnOB— Asasm 
TO  Pboceedikq. 

Where,  on  petition  for  modification  of  an 
order  as  to  the  custody  of  children  of  divorced 
parents,  the  parties  agreed  that  the  children 
might  be  examined  by  the  court  in  the  absence 
of  parties  and  counsel,  one  of  the  par  ties  could 
not  on  appeal,  object  to  this  procedure. 

Appeal  from  Superior  Court,  King  County ; 

George  E.  Morris,  Judge. 

Action  by  Lewis  R.  Dawson  against  Mamie 
C.  Dawson  for  divorce.  From  an  order  deny- 
ing a  petition  to  modify  a  decree  awarding 
the  custody  of  the  children  of  tbe  parties  to 
the  plaintiff,  defendant  appeals.  Affirmed. 

McCaflerty  &  Bell,  for  appellant  Harold 
Preston,  for  respondent 

PER  CURIAM.  On  July  10.  1886,  the  re- 
spondent obtained  a  divorce  from  the  appel- 
lant for  cause  distinctly  stated  In  the  com- 
plaint and  found  proven  by  the  court  grant- 
ing the  decree.  The  issue  of  the  marriage 
between  the  appellant  and .  respondent  was 
two  boys,  then  of  tbe  ages  of  fire  and  six 
years,  respectively.  The  decree  (as  subse- 
quently modlded)  awarded  tbe  custody  of 
these  boys  to  the  appellant  until  the  youngest 
should  reach  the  age  of  eight  years,  when  It 
directed  that  they  be  given  Into  the  custody 
of  the  respondent  On  their  arriving  at  the 
age  named  in  the  decree,  tbe  respondent  tocdc 
them  into  hte  custody  and  has  since  cared 
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for  and  maintained  them.  In  tblB  proceed- 
In;;  tbe  appellant  seeks  to  have  fbe  de- 
cree modified,  ao  as  to  award  to  her  their 
custody,  alleging  In  her  petition  therefor  that 
the  boys  are  not  being  properly  cared  for, 
are  unhappy  In  their  present  surroundings, 
and  that  she  is  abundantly  able  to  control 
and  maintain  them.  Issue  was  taken  on  the 
allegations  of  the  petition,  and  a  hearing 
had,  reBulting  in  a  refusal  on  the  part  of  the 
court  to  modify  the  decree. 

The  appellant's  counsel  contend  earnestly 
that  the  conclusion  reached  by  the  court  Is 
erroneous,  and  that  It  Is  made  to  ai^car 
clearly  by  the  record  that  the  welfare  of  the 
children  requires  a  change  from  their  present 
surroundings.  But,  while  we  might  tbinlc 
these  questions  doubtful  even  upon  the  rec- 
ord as  presented  to  this  court,  we  are  met 
at  the  threshold  of  our  examination  with 
the  fact  that  the  evidence  that  was  before 
the  trial  court  and  upon  which  it  based  its 
conclusion  la  not  all  In  the  record.  In  sup- 
port of  the  petltfoa  and  the  denial  thereof, 
affidavits  and  counter-affldavltB  were  filed. 
These  are  In  the  record.  But  It  appears  that 
both  parties  agreed  that  the  trial  Judge  might 
examine  the  hoys  privately,  apart  from  the 
parties  and  their  counsel,  and  use  the  in- 
formation that  he  might  thus  acquire  in 
arriving  at  his  conclusions.  It  appears  that 
the  Judge  availed  himself  of  this  consent,  and 
that  he  did  examine  the  boys  privately,  and 
a  perusal  of  bis  opinion  shows  that  his  con- 
cluBlon  was  made  up  largely  from  the  facts 
elicited  from  this  examination.  Without  the 
evidence  of  these  witnesses  before  us  we 
cannot  determine  whether  the  conclusion  of 
the  court  upon  the  merits  was  right  or 
wrong.  Apparently  appreciating  tbe  situa- 
tion, the  appellant,  In  her  brief,  assigns  as 
error  the  manner  In  which  these  witnesses 
were  examined,  but  plainly  the  appellant  can- 
not successfully  complain  In  this  court  of 
that  to  which  she  consented  In  ttie  court 
below. 

The  order  appealed  from  is  afflnned. 


WALSH  V.  MEYER  et  ux. 
(Supreme  Court  of  Washington.  Dec.  11,  lOOu.) 

1.  Sales — Bheach  op  Wabeantt — Measuhe 
OF  Damages. 

Tbe  meaanre  of  damages  for  breach  of 
warranty  as  to  tbe  character  or  ouality  of  a 
rooming  house  on  a  sale  thereof  was  the  differ- 
ence between  the  actual  value  of  the  property 
and  what  it  would  have  been  worth  had  it  con- 
formed to  the  warranty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  S  1285.) 

2.  Same — Acnon — Issues. 

In  an  action  for  damages  for  breach  of 
warranty  as  to  tbe  character  and  quality  of  a 
rooming  house  sold  by  defendant  to  plaintiff, 
damages  Cor  humiliation  and  mental  agony  re- 
sulting to  plaintiff  were  not  recoverable. 

Appeal  from  Superior  Courts  King  County ; 
Boyd  J.  Tallman,  Judge. 


Action  by  Arvllla  Walsb  against  Angust 
Meyer  and  wife.  From  a  Judgment  in  favor 
of  plaintlflT,  defendants  appeal.  Revermd. 

Winsor  &  Hadley,  for  appellants.   W.  L. 

Waters,  for  respondent 

DUNBAR,  J.  A  summary  of  the  allega- 
tions of  the  complaint  In  this  action  is  to 
the  effect  that  on  or  atwut  the  25tb  day 
of  January,  1904.  the  plaintiff  applied  to  de- 
fendants to  purchase  a  rooming  house  and 
the  furniture  In  the  house  located  on  Second 
avenue,  Seattle;  that  plaintiff  represented, 
to  defendants  that  she  was  unacquainted 
with  the  rooming  business,  and  that  she  re- 
lied upon  their  statements  in  regard  to  the 
business;  that  thereupon  the  defendants, 
with  intent  to  defraud  and  deceive,  repre- 
sented that  ail  the  rooms  in  said  house 
were  occupied,  and  that  tbe  persons  occupy- 
ing them  were  permanent  roomers,  and 
that  there  was  a  net  profit  in  the  business 
averaging  $45  a  month,  that  the  bouse  bad 
a  good  reputation,  and  that  the  roomers 
were  of  good  character  and  reputation ;  that 
thereupon  the  plaintiff  paid  to  the  defend- 
ants tbe  sum  of  $750  cash  for  the  afore- 
said rooming  house,  business,  furniture,  and 
good  will,  and  thereafter  moved  in  and 
took  possession  of  said  bouse  and  furniture; 
that  the  aforesaid  representations  made  by 
the  defendants  were  false,  and  Icnown  by 
the  defendants  to  be  false  w^hen  they  were 
made,  and  were  made  with  Intent  that  plain- 
tiff rely  upon  the  same,  and  were  false  In 
that  the  rooming  business  was  not  bring- 
ing in  a  net  profit  of  $45,  but  was  running 
at  a  loss  of  $40  a  month;  that  the  roomers 
who  were  occupying  said  rooms  were  not 
of  good  reputation.  In  that  two  women  who 
occupied  the  front  lower  room  of  said  house 
were  women  of  ill  repute,  and  Itnown  by 
the  defendants  to  be  such,  and  that  they 
conducted  themselves  in  such  a  way  that 
It  greatly  humiliated,  frightened,  and  grlev- 
e<l  tbe  plaintiff,  and  that  she  was  forced  to 
eject  them  and  their  men  visitors  from  the 
premises:  that  by  reason  of  said  misrepre- 
sentations made  by  defendants,  upon  which 
plaintiff  relied,  she  has  sultered  damage, 
in  that  tbe  said  rooming  business  was  not 
earning  a  profit:  that  the  reputation  of  said 
house  rendered  It  difficult  to  get  and  keep 
respectable  roomers ;  that  the  furniture  was 
of  less  value  when  moved;  and  that  plain- 
tiff was  greatly  shocked,  frightened,  humili- 
ated, and  outraged,  both  on  account  of  her- 
self and  of  t>eing  tbe  mother  of  two  yonng 
girls,  and  suffered  great  mental  agony  and 
grief  on  account  of  the  position  In  which 
she  found  herself  placed,  which  said  dam- 
age amounted  In  all  to  the  sum  of  $2,000. 
Tbe  defendants  answered,  denying  any  mis- 
representations whatever,  denying  that  the 
house  was  rtmning  at  a  loss  of  $40  a  month, 
or  any  oth^  sum ;  denied  tbe  representations 
that  tbe  house  was  averaging  in  excess  of 


Digitized  by  Google 


WALSH  V.  METEB. 


939 


the  expenses  about  $45  s  month ;  denied  that 
the  reputation  of  the  roomers  In  the  bonse 
was  discussed  at  all  at  the  time  the  plain- 
tiff rented  the  bouse;  denied  any  damage  to 
the  plaintiff  by  reason  of  any  misrepresen- 
tations made  by  the  defendants,  or  that  the 
plaintiff  was  shocked  or  frightened,  or  hu- 
miliated or  outraged,  either  on  account  of 
herself  or  on  account  of  being  the  mother 
of  young  girls,  or  that  she  suffered  any  grief 
whatever  through  any  act  of  the  defendants ; 
but  asserts  that  the  plaintiff  applied  to  the 
defendant  Adele  Meyer  to  purchase  said  lodg- 
ing house,  made  several  examinations  there- 
of, and  expressly  stated,  vphen  she  entered 
into  the  agreement  with  Adele  Meyer  for 
the  purchase  of  said  lodging  house,  that  she 
had  thoroughly  examined  the  premises  her- 
self, and  was  satisfied  with  the  same  as 
she  found  them,  and  was  willing  to  purchiiso 
the  same  upon  her  own  examination.  The- 
reply  denied  the  affirmative  matters  set  up 
In  the  answer.  It  appears  from  the  testimo- 
ny that  the  plaintiff,  aftet  twice  visiting  the 
house  and  examining  It,  made  an  offer  for 
the  same,  which  was  finally  accepted  by  the 
defendants;  that  $150  was  paid  down  on 
the  house;  that  plaintiff  returned  to  Walla 
Walla,  and  after  a  week  or  10  days  came 
back  to  Seattle,  bringing  her  children;  again 
went  to  the  house,  and  after  an  examination 
of  the  same  paid  the  balance  of  the  money 
and  took  a  bill  of  sale  of  the  house.  The 
ease  was  tried  to  a  jury,  and  a  verdict  ren- 
dered in  favor  of  the  plaintiff  In  the  sum  of 
$1,350.  Judgment  followed,  from  which  this 
appeal  Is  taken. 

After  the  issues  were  formed  the  appel- 
lants objected  to  any  testimony  being  offered 
under  the  allegations  of  the  complaint,  stat- 
iifg  that  It  did  not  constitute  a  cause  of  ac- 
tloD.  This  objection  was  overruled,  and  the 
action  of  the  court  in  that  respect  constitutes 
the  second  assignment  of  error  on  this  ap- 
peal. It  may  be  conceded  that  the  com- 
plaint in  this  case  Is  exceedingly  meager, 
and  we  will  not  now  decide  upon  its  suffi- 
ciency as  if  It  had  t>een  challenged  by  de- 
murrer. But  this  court  will  not  scan  a  com- 
plaint too  critically,  where  there  has  been 
no  demurrer  interposed,  but  the  case  has 
been  allowed  to  go  to  trial  to  the  extent  of 
settling  the  pleadings  and  creating  the  ex- 
pense of  a  convocation  of  the  witnesses,  as 
we  do  not  regard  such  a  practice  as  com- 
mendable. 

A  great  number  of  errors  are  assigned, 
many  of  which,  In  conslderatton  of  the  con- 
clusion we  have  reached,  It  will  not  be  nec- 
essary to  discuss.  The  appellants,  however, 
excepted  to  the  followliig  InetrnctlonB^  and 
urge  their  giving  as  reveratble  errw  here. 
The  court,  after  stating  to  the  Jury  the  alle- 
gations of  the  complaint  In  detail,  proceed- 
ed as  follows;  **Yon  are  Instructed  that 
it  Is  for  you  to  Judge  whether,  upon  all  the 
evidence  In  this  case^  the  representations, 


U  any,  made  by  the  defendants,  were  cal- 
culated by  them  to,  and  did.  mislead  tl»e 
plaintiff.  I  instruct  you  that  It  you  find, 
from  a  fair  preponderance  of  the  evidence, 
that  the  defendants  made  representations 
to  the  plaintiff  that  the  moral  character  of 
the  occupants  of  the  house  which  plaintiff 
purchased  .vas  good,  or  that  the  rooms  were 
all  rentea,  or  that  the  house  was  making  a 
profit  over  expenses,  and  that  such  repre- 
^ntatlons,  or  any  of  them,  were  false,  and 
defendants  knew  them  to  be  false,  and  they 
were  calculated  by  defendants  to  mislead 
and  deceive  her,  whereby  plaintiff  was  in- 
duced to  purchase  said  house  and  pay  her 
money,  I  instruct  you  that  you  should  find 
a  verdict  for  money  in  favor  of  the  plaintiff." 
This  instruction  was  wrong.  In  that  it  did 
not  place  the  burthen  of  investigation  upon 
the  respondent.  This  court  has  uniformly 
held  that,  especially  where  there  was  no 
fiduciary  relation  existing  between  the  par- 
ties to  the  contract  and  they  were  both 
standing  on  «qual  ground,  a  duty  was  im- 
posed upon  the  purchaser  to  make  an  ex- 
amination of  the  subject-matter  of  the  con- 
tract; and  that,  when  the  opportunity  was 
furnished  to  make  such  examination  and  the 
purchaser  failed  or  neglected  to  do  so,  he 
could  not  rely  upon  representations  made  by 
the  seller.  This,  in  substance,  has  been  the 
effect  of  a  long  and  unbroken  line  of  deci- 
sions. The  court,  proceeding,  said:  "I  fur- 
ther Instruct  you  that  if.  In  the  light  of  the 
foregoing  instructions,  you  find  from  the 
evidence  that  the  plaintiff  is  entitled  to  re- 
cover on  account  of  the  false  representations 
made  by  the  defendants,  if  any,  she  Is  en- 
titled to  all  compensatory  loss  and  damage 
which  you  find  that  she  suffered  and  sustain- 
ed as  a  direct  consequence  and  result  of  re- 
lying upon  the  false  representations  of  the 
defendant,  if  any."  This  instruction,  in 
view  of  the  fact  that  the  respondent  had  al- 
leged damages  by  reason  of  humiliation  and 
outraged  feelings,  both  on  account  of  her- 
self and  of  being  the  mother  of  two  girls, 
and  bad  also  alleged  damages  for  great  men- 
tal agony  and  grief  on  account  of  the  posi- 
tion in  which  she  found  herself  placed,  tend- 
ed to  submit  to  the  jury  a  class  of  damages 
which  could  not  be  collected  in  this  kind  of 
a  case.  The  only  limitation  that  the  court 
placed  upon  the  amount  of  damages,  to  the 
jury,  was  in  the  following:  "If  you  should 
find  from  a  preponderance  of  the  te8tim<Hiy 
In  this  case  for  the  plaintiff,  you  will  And 
for  her  in  such  sum  as  you  think  will  com- 
pensate her  for  the  damages  she  has  alleged 
she  has  sustained,  but  in  no  event  can  you 
find  for  her  a  greater  sum  than  was  asked 
for  in  her  complaint"  Thus  it  will  be  seen 
that  the  Jury,  under  the  Instruction  of  the 
court,  might  very  well  have  concluded  that 
they  bad  a  right  to  compeiuute  her  for  the 
damages  In  relation  to  outraged  feelings, 
etc.,  because  they  were  damages  which  i^e 
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alleged  sbe  bad  snstnlDed.  The  court  did 
not  in  any  place  or  at  all  instruct  the  Jury 
as  to  the  proper  measure  of  damages  la  a 
case  of  this  kind,  or  as  to  any  measure  of 
damages.  It  Is  hardly  worth  while  to  dis- 
cuss the  proposition  that  a  portion  of  the 
damages  alleged  here,  for  humiliation  and 
mental  agony,  are  not  such  damages  as  can 
be  obtained  under  a  complaint  of  tbis  char- 
acter for  misrepresentation  in  the  sale  of 
a  bowe.  The  measure  of  damages  for 
breach  of  warranty  as  to  tbe  character  or 
quality  of  the  property  sold  Is,  as  a  general 
role,  the  difference  between  the  actual  value 
of  the  propeiiy  and  what  its  value  would 
have  been,  had  It  conformed  to  tbe  warranty. 
Xot  only  was  there  no  Inetnictlon  to  tbe  jury 
aa  to  tbe  measure  of  damages,  but  neither 
was  tbere  any  proof  upon  which  a  Jury  could 
base  an  intelligent  Tordict  The  verdict  of 
the  Jury  in  this  case  for  (1,350  could  in  no 
event  be  sustained,  for  the  value  of  the  pn^ 
erty  could  not  be  presumed  to  have  been 
more  than  tbe  respondent  paid  for  it,  and  she 
sold  It,  after  running  the  bustnesa  for  eight 
months  for  $400.  Tbe  verdict,  as  it  will  be 
seen,  must  have  been  arrived  at  through  a 
misapprehension  of  what  the  true  measure 
of  damages  in  such  a  case  was.  Indeed, 
the  whole  case  seems  to  have  been  a  mistrial. 
There  was  really  no  testimony  oflFered  as  to 
the  damages  alleged  under  the  complaint, 
any  more  than  the  broad  statement  made 
by  the  respondent  that  she  was  damaged 
¥1,350,  which  included  the  $750  which  she 
paid  for  the  bouse.  Everything  seemed  to 
have  been  lost  sight  of  In  the  attempt  to 
show  that  two  girls  who  roomed  In  the  house 
were  not  of  reputable  character  (they,  bow- 
ever,  left  the  house  within  a  day  or  two 
after  the  Incoming  of  the  respondent,  and 
there  was  no  testimony  showing  that  tho 
alleged  failure  of  the  respondent  to  make  tbe 
business  pay  was  due  to  tbe  presence  of 
these  girls  at  the  time  she  bought  the  house), 
while  tbe  energies  of  the  appellants  seem  to 
liBve  t>een  expended  in  attempting  to  show 
the  reputation  of  tbe  respondent  through  a 
period  reaching  back  many  years,  for  the  evi- 
dent purpose  of  showing  tliat  she  was  not 
the  character  of  a  woman  that  could  be  the 
recipient  of  mental  agony  by  reason  of  the 
embarrassing  condition  which  sbe  stated  she 
found  herself  In  when  she  took  charge  of 
tbe  bouse — a  question  wblch,  as  we  have  In- 
dicated, was  entirely  outside  of  tbe  Issues 
of  tbe  cause. 

For  these  reasons,  tbe  ju<^ment  must  be 
reversed,  and  upon  a  retrial  the  testimony 
will  be  restricted  to  tbe  questions  in  issue 
and  to  the  damages  under  the  rule  which  we 
have  announced. 

Reversed. 

MOUNT.  C.  J.,  and  HADLET,  FULLER- 
TON,  RUDKIN,  CROW,  and  ROOT,  JJ.. 
concur. 


SMITH  CANAL  OR  DITCH  CO.  T.  COLO- 
RADO ICE  &  STORAGE  GO.  et  al. 
(Supreme  Court  of  Colorado.  Nov.  6,  1905.) 

1.  Waters — Appbopriation — Chabactes  asd 

El,EMENTa. 

Irrespective  of  whether  a  landowner  had 
natural  springs  on  his  land,  or  whether  tlie 
water  was  percolating  water  collected  by  him 
in  artificial  basins,  tlie  passive  acceptance  of 
such  water  b.v  a  canal  company  into  the  canal 
of  which  it  flowed,  acquiesced  in  by  the  land- 
owner when  he  did  not  wish  to  uste  the  watw 
for  his  own  purposes,  did  not  constitute  an  ap- 
propriation by  the  canal  company. 

2.  EUIKENT  DOU Anr  —  CONDSMNATIOir  FOB 

Ditch — Tfile  Acquibed. 

Rev.  St.  18C8,  p.  130,  c.  18,  $  48,  in  re- 
lation to  the  condemnation  of  land  for  the  coo- 
atmction  of  a  ditch,  provided  that  the  corpora- 
tion should  become  seised  la  fee.  or  should  have 
the  exclusive  right,  title,  and  possession  of  the 
land  as  required  to  b«  taken,  and  that  it  might 
take  possession  and  use  the  same  for  the  pur- 
poses of  the  ditch.  A  corporation  petitioning 
under  the  statute  only  asked  for  a  rwit  of  way. 
and  in  a  subsequent  action,  wherein  the  cor- 
poration was  asserting  its  rights,  the  corpora- 
tion alleged  that  it  tiao  obtained  a  right  of  way. 
Held,  that  tbe  corporotion  acquired  merely  a 
right  of  way  or  easement,  and  not  an  absolute 
fee. 

3.  Same— Rights  iw  Owneb—Rioht  or  Wat 
OVER  Ditch. 

The  owner  of  land  across  which  a  corpora- 
tion acquired  a  right  of  way  for  a  ditch  under 
condemnation  proceedings  had  a  right  to  a 
r-ght  of  way  to  convey  water  across  the  land 
condemned ;  but  such  right  of  way  could  not  bs 
permiUed  to  interfere  with  the  superior  ease- 
ment of  the  corporation. 

4.  Equity— Retkmtion  of  Jcbisdictidw  Ao- 

QVIRED. 

Where  the  jurisdiction  of  equity  was  prop- 
erly invoked  upon  one  branch  of  a  cause,  the 
court  should  have  retained  jurisdiction  to 
settle  all  the  rights  of  the  parties  In  that  action. 

{Ed.  Note.— For  cflses  In  pobit,  see  vol.  19, 
Cent.  Dig.  Equity,  {  104.1 

Appeal  from  District  Court,  Arapahoe 
County;  F.  T.  Johnson,  Judge. 

Action  by  the  Smith  Canal  or  Ditch  Com- 
pany against  the  Colorado  Ice  &  Storage  Com- 
pany and  another.  From  a  decree  In  favor 
of  defendants,  plaintiff  appeals.  Affirmed  in 
part,  and  in  part  reversed. 

T.  J.  O'Donnell,  for  appellant  Benedict  & 
Phelps,  for  appellees. 

CAMPBELL,  J.  In  order  to  carry  to  Ite 
ice  plant  water  from  springs  situate  on  de- 
fendant Baker's  land,  the  defendant  ice  com- 
(flny,  under  an  agreement  with  Its  codefend- 
nnt,  dug  a  trench  and  therein  laid  a  pipe, 
which  traversed  the  lands  between  the  springs 
and  the  ice  plant.  Including  a  strip  40  feet 
wide  which  plaintiff  had  theretofore  acquired 
as  a  right  of  way  for  Its  canal.  To  this  the 
plaiutiff  canal  company  objected,  claiming  as 
its  own  exclusive  property  the  water  of  the 
springs  by  appropriation  and  from  long-con- 
tinued use,  and  tbe  strip  of  land  in  fee 
resulting  from  a  condemnation  thereof  for 
dlteb  pui^Mses,  while  defendant  Baker  claim- 
ed exclusive  ownership  of  the  water  as  an 
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essential  part  of  bia  own  land,  and  from  use 
thereof,  and  an  easement  or  right  of  way 
across  the  40-foot  strip  for  transporting  the 
same.  Just  before  the  defendant  Ice  com- 
pany had  finished  the  trench  and  laid  the 
pipe,  plaintiff  affiled  for,  withoat  notice, 
iind  received,  a  temporary  restraining  order 
against  any  further  attempts  to  divert  these 
waters  or  to  carry  them  across  Its  premises. 
On  the  final  hearing  the  court  found  the 
issues  of  fact  and  law  for  defendants,  dis- 
solved the  injunction,  and  dismissed  the  ac- 
tion. 

There  are  two  distinct  branches  of  the 
case:  First,  which  party  owns  the  waters 
of  the  springs?  Second,  has  defendant  Baker 
an  easement  or  right  of  way  over  the  strip 
of  land  to  conduct  the  water  of  the  springs? 

1.  As  to  the  first  qnestl<Mi,  plaintifTs  case 
as  made  by  the  complaint,  to  which  its  evi- 
dence was  directed,  was  that  by  appropria- 
tion and  use  the  waters  of  natural  springs 
arising  upon  its  own  lands,  which  In  well- 
defined  natural  surface  channels  flow  into 
Its  canal,  now  belong  to  it  as  such  owner,  and 
that  defendants  were  wrongfully  trying  to 
divert  the  same  to  their  own  use.  Defend- 
ant's case,  both  by  pleading  and  evidence,  is 
that  these  waters  did  not  constitute  springs 
or  natural  water  courses,  but  percolated 
tbroivb)  ana  1^  artlflclal  means  had  been 
collected  into  bodiea  or  artlfldal  iqniDgs  on, 
defendant  Baker's  own  land,  wUcb  by  artl- 
OxAal  surface  channels  flowed  into  pbilntitrB 
canal,  and  was  with  his  consent  used  by 
plaintiff  only  when  he  did  not  choose  to  use 
the  same  for  bis  own  lawful  pnipoees.  which 
he  often  did.  The  object  for  whldi  the  plain- 
tiff company  was  formed  is  not  stated  in  the 
oomplaJnt,  though  it  ap[>ears  from  the  record 
that  it  constrncted  a  canal  acron  the  40-acre 
tract  of  land  tiben  owned  defraidant 
Baker's  erantor,  and  thos  diverted  and 
■carried  water  from  a  natnral  stream  (Platte 
river),  and  osed  It  as  motive  power  to  prqpel 
the  machinery  of  a  mill.  No  part  of  the 
water  thus  taken  from  the  river  to  Involved 
in  this  case,  but  only  certain  water  which, 
as  shown  by  the  uncontradicted  evldeKS) 
rises  an  defendant  Baker's  lands,  and  there- 
from flows,  either  In  a  natnral  or  artlfldal 
channel,  and  which  Is  either  percolating 
water  propor,  as  defoidants  assert  or,  as 
claimed  by  plaintiff,  water  flowing  in  a  velt- 
deflned  diannel  from  natural  sivlngs  down 
Into  pIointUTs  canal,  and  at  a  point  below 
its  head  gat&  The  trial  court  found,  In  ac- 
cordance with  the  defendants'  claim,  that 
these  waters  or^nally  eiJated  as  percolating 
waters  In  d^oidant  Baker's  land,  and  ar- 
tificial means  were  developed  and  collected 
by  him  Into  artificial  basins  in  the  semblance 
of  springs,  and  as  sudi.  ther^ore,  belonged 
to  him  as  an  integral  part  of  his  own  land, 
which  owDKVblp  has  never  heea  diverted. 
It  also  found  that,  If  these  waters  are  di- 
verted fimm  plaintiff's  canal  by  defendants,  It 
would  not  spbstantiaHy  Interfere  with  the 


operation  of  plaintifTs  mill,  as  the  supply 
from  the  river  is,  so  far  as  the  evidence 
shows,  adequate  for  that  purpose. 

The  plaintiff  Insists  that  these  findings  are 
not  supported  by  the  evidence,  which,  It 
claims,  stiows  that  these  waters  have,  ever 
since  its  canal  was  dug,  flowed  In  well-de- 
fined surface  channels  from  natural  springs 
Into  Its  artificial  waterway,  and  by  appro- 
priation and  use  thereof  for  many  years  it 
has  acquired  title  thereto.  If  the  common- 
law  doctrine  as  to  ownership  of  percolating 
waters  prevails  without  qualification  in  this 
state,  and  if  the  character  of  the  waters  In 
dispute  Is  the  sole  test  of  the  rights  of  the 
parties,  then  the  decree  for  defendants  must 
stand,  because  the  trial  court's  findings, 
which  are  binding  upon  us,  were  in  favor  of 
their  contention  that  these  are  the  percola- 
ting waters  of  their  own  land  artificially 
collected  thereon.  Though  the  Judgment  of 
the  trial  court  for  the  defendants  was  based 
upon  this  proposition,  and  both  parties  ap- 
parently proceeded  upon  the  same  assump- 
tion, we  think  the  decision  of  the  case  should 
be  put  on  another  ground.  We  must  not  be 
understood,  however,  as  Intimating  that  un- 
der the  Qualified  doctrine  pertaining  to  per^ 
colating  waters,  as  recently  announced  by 
the  Supreme  Oourt  of  Oallfomla  In  the  cases 
referred  to  at  a  latex  ptaee  In  the  (q^on, 
the  defendants  would  not  be  entitled  to  the 
waters  here  In  dispute.  No  such  questlonB 
as  were  decided  In  those  cases  are  before  us, 
and.  for  the  reasons  herelnaftw  given,  we 
should  withhold  opinion  until  a  case  la  pre- 
sented requiring  it 

The  controversy  hem  Is  not  between  own- 
ers of  the  overlyluff  lands,  the  i)arc<^tlng 
wat^  beneath  whteh  have  been  taitercepted 
or  collected  by  one  to  the  injory  of  the  other; 
nor  Is  it  a  dispute  between  a  seiUor  and 
Junior  wpropriator  of  water  from  a  natural 
stream,  where  the  senior  complains  of  a  dl- 
versiott  of  water,  which,  flowing  In  a  well- 
defined  channel,  or  by  percolation,  reaches 
the  common  source  of  supply.  Neither  Is 
the  question  one  between  the  approprlator 
of  water  from  a  natural  stream  and  the 
owner  of  land  oonstltntlng  a  part  of  Its 
natural  watershed,  who  Intercepts,  as  bis 
own  percolatli^  waters,  those  which  other- 
wise would  ultimately  reach  the  channel  or 
supporting  bed  of  the  stream.  All  questions, 
therefor^  as  to  whether  the  water  Is  poco- 
latlng  water  or  water  of  a  natural  spring 
are  ImmaterlaL  The  law,  under  the  facts, 
makes  these  watos,  arising,  as  th^  do,  on 
dtfendant  Baker's  lands,  wbethn  th^  be 
artlflcially  collected  percolating  waters  or 
the  waters  of  a  natnral  flovring  stream  or 
QHring,  his  'jfTopecty,  as  sjioinst  the  plaintiff 
In  this  case,  unless  the  latter  has  squired 
th«n  In  some  way  known  to  13ie  law.  We 
wish  to  repeat  that  plalntUTs  rights.  If  any, 
are  not  to  be  raeasnred  by  rales  wblch  de- 
termine the  rights  of  the  three  claasce  Just 
mmtloned.  Its  daUn,  as  stated,  is  that  aa 
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a  canal  and  mill  owner  It  Is  now  entitled, 
as  the  result  of  appnqtriatlon  and  advene 
use,  to  wflters  which  originally  belonged  to 
another.  The  very  claim  tliat  plaintiff  is  the 
owner  of  these  waters  as  the  result  of  an 
Bi^ropriatlon  and  advene  use  necessarily  im- 
plies that  originally  they  belonged  to  another, 
and  not  to  the  plaintiff;  for,  if  the  waters 
are  an  integral  part  of  lands  which  the  plain- 
tiff ownm,  they  were  already  his  property, 
and  were  not,  by  him,  the  subject  of  ap- 
propriation or  acquisition  by  use  as  the  prop- 
erty of  another.  So,  then,  the  question  be- 
fore us,  on  the  answer  to  whidi  the  rtf^bts 
of  the  iiartles  hinge.  Is  whether  the  plaintiff 
has  by  appropriation  or  adverse  use  acquired 
the  waters  In  dispute,  which  originally  be- 
longed to  Baker.  And  It  Is  of  no  con- 
sequence here  whether  they  are  natural 
springs  arising  on  the  defendant's  lands  or 
have  been  intercepted  as  percolating  waters 
and  artlflclally  collected. 

The  doctrine  of  ai^ropriatlon,  as  under- 
stood in  the  arid  states,  may  or  may  not, 
under  the  facts  of  the  case,  apply  to  these 
waters.  That  we  need  not  decide,  for  it  Is 
clear  that,  according  to  the  findings,  the 
plaintiff  has  not  made  a  valid  appropriation. 
Certainly  It  took  no  affirmative  or  positive 
steps  with  that  end  in  view,  and  Its  passive 
acceptance  of  the  waters  that  flowed  into  its 
canal,  which  was  acqiiieaced  in  by  the 
original  owner  when  he  did  not  wish  to  use 
It  for  purposes  of  his  own,  does  not  constitute 
a  valid  appropriation.  It  is  also  equally 
clear  that  no  right  by  prescription  or  ad- 
verse use  has  been  established,  for  the  find- 
ings were  that  whenever  defendant  Baker 
wished  to  nse  these  waters  for  bis  own  do- 
mcsllc  purposes,  for  irrigating  lands,  or  for 
filling  fish  ponds,  or  for  sale  as  merchandise, 
or  otherwise,  he  did  so  under  claim  of  owner- 
ship. We  think  the  trial  court  was  right,  un- 
der the  evidence,  in  holding  that  defendant 
Baker  had  never  abandoned  these  waters, 
and  that  the  plaintiff  had  never  acquired  them 
by  appropriation,  prescription,  or  adverse 
use. 

In  order  that  there  may  be  no  misap- 
prehension as  to  what  is  decided  In  this 
action.  It  Is  not  Inappropriate  again  to  say 
that  herein  are  In  no  wise  Involved  the  rights 
of  either  of  the  three  classes  of  claimants 
above  mentioned.  Bruening  v.  Dorr,  23  Colo. 
103,  47  Pac.  290,  85  L.  B.  A.  640;  Platte  Val- 
ley I.  Co.  V,  Buckers  Co.,  25  Colo.  77,  53  Pac. 
334;  Buckers  I.  Co.  v.  Farmers'  D.  Co.,  31 
Colo.  62,  72  Pac.  48;  and  Wilson  v.  Ward,  26 
Colo.  39,  50  Pac.  573 — cited  and  relied  on  by 
botb  parties,  are  not  In  point,  even  if  the 
kind  of  water  here  was  material  The  law 
of  percolating  witters  was  not  Involved  lu 
any  of  them.  The  questions  were  bet\reen 
senior  and  Junior  appropriators  of  waters  of 
a  natural  stream,  which  were  attempted  to 
be  withdrawn  directly  therefrom,  or  from 
springs  which  formed  their  tributaries.  The 
law  regulating  ownership  of  percolating 


waters  In  the  arid  states  Is  now  of  great — as 
time  passes  will  be  of  still  greater — Impor- 
tance; and,  nntllapropercaseis  presented  call- 
ing for  it,  we  decline  to  announce  the  rule  ap- 
plicable to  onr  local  ctmdltions.  Wemakethis 
observation  in  view  of  the  fact  that  after  the 
briefs  on  this  appeal  were  In  the  Supreme  Court 
(tf  California,  inaseries  of  cases,  hasconsider- 
ed  this  important  qnestion,  and  establlidied 
for  that  Jurisdiction  the  rule  that  the  right 
of  an  owner  of  land  to  nse  water  pCTColatlng 
therein  Is  the  right  only  to  a  msonable  use 
thereof  for  the  benefit  and  enjoyment  ol  bis 
land.  To  what  extent;  if  at  all,  the  common- 
law  doctrine  of  ownership  of  percolating 
water  shall  be  modified,  was  held  to  depend 
upon  the  particular  facta  of  the  case;  but  In 
any  controversy  of  this  nature  the  general 
doctrine  "cnjns  solum"  might  be,  the  court 
said,  qualified  by  the  maxim  "sic  utere  tno," 
etc.  Katz  v.  Walklnshaw,  141  Cal.  116, 
70  Pac.  663,  74  Pac.  766,  04  li.  R.  A.  236.  9» 
Am.  St.  Rep.  35;  McCllntock  v.  Hudson,  141 
Cal.  275.  74  Pac.  849;  Cohen  t.  La  Canada 
L.AW.  Co.,  142  CaL437,  7GPac.  47;  Montecito 
Valley  W.  Co.  v.  Cl^  of  Santa  Barbara  (Cat) 
77  Pac.  1113.  In  these  California  cases  the 
controversy  was  between  owners  of  over- 
lying lands,  one  of  whom  cmuplatned  tliat 
weLten  naturally  pereolatl^  in  his  own  soil 
had  been  unlawfully  intercepted  Iqr  another 
owner,  or  between  appropriators  of  water 
from  a  natural  stream,  or  between  them  and 
adjacent  or  riparian  landowners  who  had  In- 
tercepted percolating  waters  which  naturally 
reached  and  formed  part  of  the  stream  It- 
self. But  here,  as  already  stated,  the  con- 
troversy is  between  an  owner  of  water,  either 
percolating  or  from  springs,  and  which  comes 
to  the  siurface  on  his  lands,  and  the  owner  of 
an  artificial  waterway,  who  claims  as  the 
direct  approprlator  and  1^  adverse  use 
thereof. 

2.  The  second  specific  qnestion  for  determl- 
oatlon  Is  whether  defendants  liave  the  right 
to  build  the  trench  and  lay  the  pipe  line 
across  the  strip  of  land  for  the  purpose  of 
carrying  water  to  the  Ice  plant.  This  de- 
pends npon  whether  defendant  Baker  has 
a  right  of  way  across  this  strip  for  utilising 
the  tract  of  land  across  which  the  canal  was 
built  The  canal  was  dug  In  such  a  way 
as  to  leave  part  of  the  tract  on  either  side  of 
It;  the  lander  part  lying  to  the  west.  The 
slope  of  the  land  was  In  that  general  direc- 
tion, and  after  the  waters  were  collected 
into  springs  east  of  the  canal  tta^  would 
thence  naturally  flow  down  to  the  land  on 
the  west,  were  It  not  for  the  Intervening 
artificial  waterway.  Defendant's  land,  thus 
cut  into  two  parts,  could  not  be  fuUy  or  com- 
pletely utilized,  unless  the  water  could  be 
carried  across  this  barrier.  The  right  to  do 
this.  Baker  says,  was  reserved  to  him,  not- 
withstanding the  strip  of  land  was  con- 
demned by  plaintiff  for  the  purpose  of  build- 
ing its  ditch  along  the  snrae.  Baker  con- 
cedes that  the  exercise  by  him  of  tbe  right 
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thus  to  cross  must  be  so  as  bet  to  interfere 
-with  the  superior  easement  or  right  of  way 
acquired  by  the  plaintiff,  but  In  subordtna- 
tlon  thereto.  The  plaintiff,  on  the  other 
band,  InsiatB  that  It  took  an  absolute  fee- 
almple  title  to  this  strip  of  land,  and  that 
defendant  has  no  rights  of  any  kind  what- 
soever to  or  over  the  same.  He  relies  upon 
a  rule  or  order  of  the  probate  court  of 
Arapahoe  county.  In  the  territory  of  Colorado, 
entered  In  December,  1870.  This  rule  ap- 
parently waa  entered  in  a  condemnation  pro- 
oeedlng  brought  by  the  plaintiff  against  the 
then  owner  of  the  40-aere  tract.  The  law 
relating  to  condemnatltm  of  land  then  In 
force  la  section  48,  c.  18,  p.  ISO.  of  the  Re- 
vised Statutes  of  1868.  In  substance  It  pro- 
vides that,  when  a  petition  has  been  filed  by 
a  corporation  with  the  probate  judge  for  the 
condemnation  of  land  required  for  the  pur- 
pose of  constrncting  Its  ditch,  appraisers 
shall  be  appointed  by  the  Judge,  and  they 
shall,  upon  proper  proofs  and  allegations  of 
tbe  parties  interested,  determine  the  amount 
of  compensation  to  be  paid  tor  the  taking. 
When  such  determination  is  made,  and  the 
result  certlfled  to  the  probate  Judge,  and  tbe 
amount  of  the  award.  If  any,  properly  de- 
posited to  the  credit  of  the  parties  Interest- 
ed, the  court  shall  thereupon  make  and  cause 
to  be  entered  In  its  minutes  a  rule  which 
mnst  contain  certain  statements  or  findings, 
the  entry  of  which  operates  the  same  as  a 
deed  of  conveyance  from  the  owners  to  the 
condemning  corporation.  The  statute  thua 
provides :  "Upbn  the  entry  of  such  rule,  the 
said  corporation  shall  become  seized  In  fee. 
or  shall  have  the  exclusive  right,  title  an<l 
possession  of  all  such  lands,  real  estate  or 
claims  described  in  said  rule,  as  required  to 
be  taken  as  aforesaid,  during  the  continu- 
ance of  the  corporation,  and  may  take  pos- 
session of  and  bold  and  use  the  same  for 
the  purposes  of  said  •  *  •  ditch." 
Plaintiff's  construction  of  this  language  is 
that  the  title  or  estate  acquired  In  such  pro- 
ceedings by  a  ditch  company  Is  a  fee;  while 
defendant  says  that  the  extent  of  tbe  inter- 
est Is  an  easement  or  right  of  way — at  all 
events,  that  the  same  Is  strictly  limited  to 
the  purposes  for  which  the  condemnation 
la  made. 

The  petition  In  the  condemnation  proceed* 
lug  says  that  the  land  sought  to  be  takra 
was  for  a  right  of  way  for  a  ditch,  and  in 
Its  complaint  here  plaintiff  states  that  in 
such  proc^dlngs  It  procured  and  obtained 
a  right  of  way,  and  Its  estate  in  this  strip 
Is  thus  designated  more  than  once.  Possibly 
It  is  not  necessary  that  the  rule  Its^f  should 
so  provide,  and  the  order  here,  which  was 
entered  by  the  probate  court,  did  not  pur- 
port to  Bpedty  the  title  or  interest  which  the 
petitioner  souf^t  to  acquire.  The  language 
quoted  is  susceptible  of  the  meaning  that 
two  sorts  of  estates  are  contemplated — one 
a  fee;  the  other,  a  mere  right  of  way  or 
easement.  It  is  also  susceptible  of  the  mean- 
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ing  that  the  Unjl  of  fee  contemplated  is  not 
a  technical  fee,  or,  by  reason  of  the  woi'ds 
following  tbe  word  ''fee,"  merely  an  estate 
or  Interest,  which  gives  to  the  party  seeking 
to  condemn  the  exclusive  right  or  possession 
of  tlie  strip  sought  to  be  held  during  its  con- 
tinuance as  a  corporation  only  for  the  pur^ 
poses  of  constructing  and  operating  a  ditch. 
If  so,  an  easement  or  mere  right  of  way 
would  satisfy  that  purpose.  Considering 
the  statute,  then,  as  we  should,  as  passing 
only  such  estate  or  Interest  as  is  raasonably 
necessary  to  accomplish  the  purpose  in  view, 
and  bearing  in  mind  tliat  the  petitioner  asked 
only  for  a  right  of  way,  and  taking  tbe  con- 
struction which,  in  its  complaint,  the  plain- 
tiff itself  has  made  of  Its  own  right,  we  are 
of  opinion  that  merely  a  right  of  way  or 
easement  was  acquired;  and  such  we  hold 
is  the  extent  of  plaintiff's  interest  In  this 
strip.  In  Missouri,  under  an  eminent- 
domain  statute  authorizing  the  taking  of  a 
"fee  simple."  the  Supreme  Court  of  that 
state  was  of  opinion  tliat  the  phrase  was 
not  used  In  its  technical  senee,  and  so,  not- 
withstanding the  language  ^ployed,  de- 
cided that  notliing  more  than  an  easement 
passed  to  a  railroad  company  acquiring  land 
for  its  roadbed  under  the  act  Kellt^  v. 
Malin,  60  Mo.  406. 11  Am.  Rep.  426.  Whether 
this  was  a  proper  construction  we  do  not 
say;  but  that  ruling  goes  farther  ttian  we 
are  required  to  do,  in  holding  that  only  an 
easement  was  acquired  in'  tbe  proceeding 
here. 

Such  being  plaintiff's  interest  or  estate 
in  this  strip,  we  think  that,  according  to  the 
weight  of  authority,  tbe  owner  of  the  land 
across  which  the  ditch  was  built,  who,  as 
against  the  owner  of  the  easement,  Is  per^ 
mltted  to  put  his  property  to  any  lawful  use 
for  which  it  Is  adapted,  has,  to  Its  complete 
enjoyment,  a  right  of  way  across  this  con- 
demned parcel.  This  right  of  Baker,  as  the 
owner  of  land  on  both  sides  of  the  canal,  is 
not  incompatible  and  must  not  Interfere  with 
the  superior  easement  or  use  of  plaintiff. 
It  must  be  In  strict  subordination  to  It  The 
testimony  In  this  case  shows  without  any 
serious  contradiction  that  the  trench  was  so 
built  and  the  pipe  laid  that  It  would  Inter- 
fere, in  some  degree  at  least,  with  the  SU' 
perlor  right  of  plaintiff  to  carry  water 
through  its  canal.  It  may  possibly  be  true 
that  the  Interference  was  so  slight  and  in- 
consequential that  plaintiff  might  have  been 
relegated  to  its  remedy  at  law,  but,  since 
Jr.risdlcti<m  in  equity  was  properly  Invoked 
ot  least  upon  one  branch  of  the  case,  the 
trial  court  should  have  retained  Jurisdiction 
to  settle  all  tbe  rights  ot  tbe  parties  in  one 
action,  and  It  ought  not  to  require  the  plain- 
tiff to  bring  another  to  have  determined  the 
relative  rights  of  the  parties  in  and  to  this 
strip  of  land. 

The  decree  of  the  lower  court  with  respect 
to  tbe  ownership  of  the  waters  in  dispute 
is  affirmed,  and  also  that  part  which  adjudges 
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that  the  defendants  may  have  a  right  of 
way  across  plalntUt's  right  of  way  for 
carrying  the  water  of  the  springs.  But 
In  80  far  as  the  court  held  that  the 
trench  as  dug  and  the  pipe  as  laid  do  not 
materially  Interfere  with  the  plaintiff's  right, 
Its  findings  and  Judgment  are  set  aside,  and 
the  cause  will  be  remanded  to  the  lower 
court,  with  Instmctlons  to  permit  the  de- 
fendants to  lay  the  pipe  line  across  this 
strip  of  ground,  but  In  such  a  way  as  not  to 
Interfere  with  plaintiff's  sniwrior  r^ht  to 
carry  water  In  the  canal,  and  to  make  full 
use  of  the  strip  as  a  right  of  way  for  that 
purpose. 
Remanded. 

QABBBBT,  a  J.,  and  STBSLE,  concar. 


34  Oolo.  S63 

ST.  AUBIN  r.  TURLBT. 
(Supreme  Court  of  Colorado.   Not.  0,  1906.") 
Appeal — Review — FiNDENoa — Sufficiknot  op 
ErauERcx. 

Where  the  findings  and  judgment  are  sup- 
ported  by  evidence,  and  are  not  manifestly 
agaiiiBt  the  weight  of  the  evidence,  the  judgment 
cannot  be  disturbed  on  appeal. 

[Bd.  Note. — -For  cases  in  point,  see  toI.  8, 
Cent.  Dig.  Appeal  and  Krror,  3979-8988.] 

Errw  to  District  Court  Telia  County; 
William  P.  Seeds,  Judge. 

Action  by  W.  B.  Torley  against  Ernest 
De  St  Anbin.  Judgment  In  favor  of  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

Ttunnas  A  Thomas,  for  plaintiff  in  error. 

MAXWELL,  J.  Briefly  stated,  the  com- 
plaint alleged:  That  February  26,  1896,  A. 
U.  Magnan  was  Indebted  to  plaintiff  In  error, 
St  AublD.  In  the  sum  of  f3.744.67,  and  to 
secure  said  indebtedness  conTeyed  to  St 
Auhln  Interests  in  certain  mining  properties 
at  Cripple  Creek,  who  executed  and  de- 
livered to  Magnan  this  written  Instroment: 
"2/29/96.  Received  of  A.  JJ.  Magnan  a  min- 
ing deed  of  %th  interest  of  the  Mountain 
Boy  lode  Survey  No.  8387,  deeded  to  Brnest 
De  St  Aubln.  Said  deed  Is  given  to  secure 
the  payment  of  certain  notes  for  the  prin- 
cipal sum  of  $3,744.67  due  said  St  Aubln 
as  soon  as  the  above  notes  are  paid  with 
Interest  in  full  said  above  property  to  be 
deeded  back  to  said  A.  U.  Magnan.  Ernest 
De  St  Aubln."  That  previous  to  December 
30,  1899,  the  principal  sum  of  the  notes  and 
Interest  mentioned  in  the  writing  was  paid, 
satisfied,  and  the  notes  surrendered  and 
delivered  to  Magnan,  who  on  that  date  sold 
and  conveyed  to  defendant  In  error,  Tnrley, 
the  mining  property  mentioned  tn  the  above 
Instrtmient  That  previous  to  the  conunence- 
ment  of  suit  demand  was  made  upon  St 
Aubln  for  a  release  of  the  mortgage  created 
by  said  deed  and  written  Instrument  which 
demand  was  refused.  The  answer  admitted 
all  the  allegations  of  the  complaint  except 


that  the  Indebtedness  had  been  paid,  and 
that  the  propwty  had  been  omveyed  to  de- 
fendant In  error.  An  affirmative  defense 
was  pleaded  to  the  effect  that  In  July,  1896, 
Magnan  being  nnahle  to  pay  the  ind^ted- 
ness  to  St  Anbin,  it  was  agreed  between  St 
Aubln  and  Magnan  that  the  notes  repreaent- 
ing  the  indebtedness  should  be  surrendered 
to  Magnan  and  the  written  InstrumMit  should 
be  surrendered  to  St  Aubln.  who  should  own 
the  mining  property  conv^ed  to  him.  A 
reply  put  In  Issue  the  afilrmatlve  auctions 
of  the  answer.  The  trial  judge  found  the 
Issues  Joined  In  favor  of  plaintiff,  and  ren- 
dered judgment  thereon  accwdlng  to  the 
prayer  of  the  complaint  No  specific  find- 
ings of  fact  were  made.  St  Aubln  and 
Magnan  testified  at  the  trial  In  flat  con- 
tradiction of  each  other  upon  every  materi- 
al point  testified  to.  There  was  other  evi- 
dence in  support  of  both  parties  to  the  trans- 
action. It  would  serve  no  useful  purpose 
to  state  and  discuss  the  evidence  adduced  at 
the  trial  There  was  evidence  in  support 
of  the  findings  and  Judgment  and  the  same 
were  not  manifestly  against  the  weight  of 
the  evidence.  Under  the  well-settled  rule 
of  this  court  we  cannot  disturb  the  Judgment 

It  will  be  affirmed. 

AfiSnned* 

The  CHIEF  JUSTICE  and  GUNTEB,  J., 
concur. 

34  Oolo.  S88 
BURRIS  et  ah  V.  CBAIO. 
(Supreme  Court  of  Colorado.  Nov.  ft,  1900.) 

1.  JupaMEirrs— CoxjtATERu  Attack— Attach- 

ICENT. 

Where  an  action,  aided  by  attachmmt  of 
certain  real  estate,  was  brought  in  a  court  of 
raieral  jurisdiction  against  a  nonresident  a 

judgment  rendered,  sastaioing  the  attachment 
and  directing  a  sale  of  the  defendant's  Interest 
In  the  property  to  satls^  the  claim,  was  not 
subject  to  collateral  attack,  In  a  salt  to  restram 
such  sale  by  a  grantee  of  the  defendant's  in- 
terest on  the  ground  that  the  writ  of  attad^ 
ment  waa  not  served  on  the  defendant. 

2.  ExKCDTiONS — Salb — Ihteeebt  Affected. 

Wliere  land  belonging  to  a  nonresident  and 
his  wife  was  attached  as  his  property,  but  the 
notice  of  sale  only  described  the  husband's  in- 
terest aa  the  property  exposed  to  sale,  the  wife 
was  not  a  party  in  Interest  and  was  not  en- 
titled to  have  the  sale  set  aside. 

Error  to  District  Court  Conejos  County; 
John  H.  Voorhees,  Judge. 

Suit  by  Mary  Craig  against  S.  J.  Burris 
and  another  to  reetraln  the  sale  of  certain 
real  estate  on  execution.  From  a  decree  in 
favor  of  plaintiff,  defendants  bring  error. 
Reversed. 

J.  Galligan,  for  plaintiffs  In  error.  W.  E. 
Cox,  for  defendant  In  error. 

GODDABD,  J.  In  Harcb,  1808,  S.  J.  Buz^ 
rls  commenced  an  action  In  the  district  court 
of  Pueblo  county  against  S.  S.  Craig  and 
others,  and  summons  was  duly  issued.  Ov 
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tbe  14tb  of  June  following  snrnmons  was  re- 
tamed,  with  the  Indorsemoit  that  after  dili- 
gent search  and  tnqalry  Craig  could  not  he 
found.  In  April  of  said  year  Burrls  filed  bis 
affidavit  of  attachment,  alleging  as  ground 
tor  attachment  that  the  demand  was  upon  a 
contract;  and  that  the  defendant  S.  S.  Craig 
was  not  a  resident  of  the  state.  Undertaking 
in  attachment  was  filed  and  duly  approved, 
and  on  the  16th  of  April  the  writ  was  return- 
ed by  the  sheriff;  tbe  return  being  as  follows: 
**I  do  hereby  certify  that  I  have  duly  executed 
the  within  writ  on  this  16tb  day  of  April. 
A.  D.  1^8,  by  attaching  and  levying  upon 
tbe  following  property,  to  wit:  [Describing 
the  property  set  forth  In  the  complalut]" 
— ^whlch  said  writ  of  attachment  was  filed 
on  April  26,  1898.  On  tbe  80th  of  June  an 
order  of  pid)llcatlon  was  made,  and  a  sum- 
mons was  duly  published.  Judgment  was 
rendered  In  favor  of  Bnrris  and  against  Cralft 
Inter  alia,  as  follows:  "It  appearing  to  the 
court  that  said  S.  S.  Craig,  otherwise  known 
BB  Sylvus  Craig,  has  been  duly  served  with 
summons  In  this  action  by  publication,  and 
that  said  Craig  Is  wholly  in  default,  where- 
fore It  Is  ordered  by  the  court  that  the  default 
of  the  said  S.  S.  Craig  be  and  the  same  is 
hereby  altered  against  bim,  and  it  appearing 
to  the  court  that  an  attachment  against  tbe 
property  of  the  said  Craig  was  duly  issued, 
and  that  a  tract  of  land,  with  improvements 
thereon,  •  •  ♦  was  duly  attached  and 
levied  upon,  and.  the  attachment  not  being 
traversed,  upon  motion  by  the  said  plaintiff 
by  his  attorney  of  record.  It  la  ordered  by  the 
conrt  that  the  attachment  and  levy  of  the 
property,  as  described  In  the  sheriff's  return 
on  tbe  writ  of  attachment  Issued  out  of  this 
court,  be  and  the  same  Is  hereby  sustained. 
•  •  •  Wherefore  it  Is  ccmsldered,  ordered, 
adjudged,  and  decreed  by  tbe  court  that  S.  J. 
Burrls.  said  plaintiff,  do  have  and  recova- 
from  S.  S.  Craig  (Sylvus  S.  Crai^  tbe  sum  of 
$315.05,  together  with  coats  of  suit;  that 
special  execution  Issue  against  tbe  property 
attacbed  In  this  action ;  and  that  this  Judg- 
ment be  and  the  same  Is  hereby  made  a  Hen 
against  the  said  property  for  the  payment  and 
satisfaction  of  this  judgment"  The  special 
execution  so  ordered  was  Issued  to  the  sheriff, 
and  on  the  21&t  day  of  November,  1899,  he 
published  a  notice  of  sale  thereunder,  which, 
after  reciting  the  Judgment  and  the  levy  upon 
the  property  described,  contained  the  follow- 
ing: "Therefore,  according  to  said  command. 
I  shall  expose  for  sale  at  public  auction  all 
the  right,  title,  and  interest  of  the  above- 
named  S.  S.  Craig,  otherwise  known  as  Sylvus 
Craig,  In  and  to  the  above  described  property 
on  Saturday,  the  23d  day  of  December,  1899, 
at  2  o'clock  p.  m.,  at  tbe  front  door  of  tbe 
courthouse  In  Conejos."  At  the  time  of  tbe 
levy  of  the  attachment,  the  property  was  own- 
ed Jointly  by  S.  S.  Craig  and  bis  wife,  Mary 
Cndg.  On  September  8,  1898.  he  omveyed 
by  warranty  deed  all  bis  Interest  to  her.  On 
December  23, 1899,  she^  claiming  to  be  tbe  own- 
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er  in  fee  of  the  entire  propert7,  commenced 
this  action  to  enjoin  tbe  sale.  A  temporary 
injunction  was  issued,  and  on  December  4, 
1900.  uprai  final  hearing,  the  court  rendered 
Judgment,  making  the  tonporary  injunction 
permanent  To  review  this  Jtidfl^nent  Burrls 
and  Qarda  prosecute  this  writ  of  error. 

It  will  be  observed  from  liie  foregoing  state- 
ment that  at  the  time  of  the  levy  of  attach- 
ment Craig  was  tbe  ovmar  of  an  Interest  In 
the  land  described  In  the  complaint,  which  be 
afterwards  attonpted  to  convey  to  Mary 
Craig,  the  def«idant  in  error.  It  is  contraid- 
ed  by  ber  counsel,  and  tbe  court  below  evi- 
dently entertained  the  same  view,  that  tbe 
levy  of  the  writ  of  attachment  sued  out  in 
the  original  action  was  Insufficient  to  consti- 
tute any  Hen  upon  the  interest  of  S.  S.  Craig 
In  the  premises,  for  the  reason  that  It  does 
not  affirmatively  appear  from  the  record  in 
that  case  that  a  copy  of  the  writ  was  person- 
ally served  upon  him,  and  ttia«fore  said  levy 
was  insnfficient  to  subject  any  interest  he 
may  have  bad  In  the  property  to  a  sale  under 
tbe  Judgment  rendered  therein.  Whether  It 
Is  essential  that  a  writ  of  attachment  be  In 
some  way  personally  served  npon  a  nonresl- 
Aeat  defendant,  in  order  to  confer  authority 
npon  a  court  of  general  Jurisdiction  to  enforce 
tbe  lien  of  an  attachment  levied  upon  hts 
property  within  the  state,  we  express  no  opin- 
ion, for  tbe  reason  that  we  do  not  regard  that 
question  open  for  determination  in  this  case,  It 
being  a  collateral  attack  upon  a  Ju^ment  ren- 
dered by  a  court  of  general  Jurisdiction. 
That  this  Is  the  law  is  clearly  settled  In  the 
case  of  Van  Wagenen  v.  Carpenter,  27  Colo. 
444.  61  Pac.  698.  It  Is  there  said  that,  "When 
action  of  a  court  of  general  Jurisdiction  is 
Invited  in  atta(^ent  proceedli^  although 
its  power  to  so  act  is  conferred  by  a  special 
statute,  it  nevertheless,  in  exercising  sudi 
special  powers,  acts  Judicially  and  is  none  the 
less  a  court  of  general  Jurisdiction  because  it 
proceeds  according  to  rules  and  practice  pre- 
scribed by  the  statute.  Tbe  same  cor«idera- 
tlons  of  public  policy  and  reason  exist  wby 
the  record,  if  silent,  should  be  aided  by  the 
same  presumptions  which  obtain  In  cases  of 
personal  service,"  to  wit,  that  everything  nee* 
essary  to  be  done  was  done.  Under  tbe  doc- 
trine of  this  case,  it  will  therefore  be  assnmed 
that  alt  steps  necessary  to  confer  Jurisdiction 
upon  tbe  district  court  of  Pueblo  county  to 
sustain  tbe  attachment  and  subject  tbe  in- 
terest of  said  Craig  to  sale  In  pursuance  of 
the  Judgment  rendered  were  taken,  and  that 
bis  deed  to  def^dant  in  error  cwv^ed  his 
Inter^t,  subject  to  the  lien  of  the  attachment 
theretofore  obtained. 

It  is  further  allied  in  support  of  tbe  Jud^ 
ment  that  tbe  entire  tract  was  levied  upon 
and  attempted  to  be  sold,  notwithstanding  It 
is  conceded  that  the  plaintiff  in  error  was  a 
Joint  owner  in  the  premises.  While  it  is  tme 
that  the  attachment  was  levied  upon  the  en- 
tire tract,  in  the  notice  of  sale  as  above 
showUf  only  tbe  Interest  of  S.  S.  Craig  was  to 
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be  exposed  to  sale,  me  Interest  of  tbe  de- 
foidant  In  error,  therefore,  conld  in  no  way 
bare  been  affected  bj  tbe  sale,  nor  have  ber 
rights  been  In  any  way  Impaired  by  the  leiy 
and  tbe  writ  Accepting  tbe  asamnptloB  of 
counsel  that  defendant  In  error  waa  entitled 
to  Invoke  the  Jurisdiction  of  a  court  of  equity 
at  all,  In  the  circomstancea  of  tbia  case  It  la 
clear  that  the  trial  court  erred  In  oijoinlng 
the  sale  In  question. 

The  Judgment  la  therefore  reversed,  and  tbe 
cause  remanded,  with  dlrectloiu  to  dismiss 
the  action. 

Beversed. 

GABBGBT.  CL  X,  and  BAILEY,  concar. 


(U  Wro.  146) 

STERRITT  T.  TOUNO  et  aL 
(Suprane  Court  of  Wyoming.  Nor.  20,  1009.) 

1.  CoHsnrunoMAi.  IiA.w  — Dm  Pbocxss  or 
Law— EKimirr  Doxazr. 

R«r.  St.  1860,  II  807-800,  proridlnc  for 
the  condemnation  of  land  for  Irrixation  ditehM, 
are  in  violation  of  ConaL  art.  1, 1  6,  prtfridinf 
that  no  person  shall  ba  deprived  of  property 
without  due  procen  of  law,  in  that  there  is 
no  express  proTial<m  therein  for  notice  to  the 
landowner  of  the  tfoM  aiKl  place  when  he  may 
be  heard  as  to  the  amount  of  bis  damaiea, 
thonsh  he  is  required  to  be  notified  of  the 
pointment  of  appraisers. 

[B.d.  Note.—ror  eases  in  point,  ass  nL  10, 
CenL  Die  Constitntionai  Imlw,  I  880L] 

2.  ttxivvn  Domain— Taxnio  Psopmr  warn 

PCIVAT*  USIS— COMPEHSAXIOM. 

Bnch  sections  (sectiona  837-900.  R«t.  St 
1899)  were  also  In  violation  of  Const  art  1, 
I  32,  providing  tliat  private  rroperty  shall  not 
be  taken  for  private  use,  unless  by  consent  of 
the  owner,  etc.,  in  any  case,  without  due  com- 
pensation. 

Bill  by  Jrank  B.  Sterritt  against  Cliarles  CL 
Tonng  and  another.  On  certified  gnestlons 
from  tbe  district  court  of  Carbon  county. 

McMifften  ft  Bly^burgh,  for  plalatUF. 
N.  B.  Qreenfleld,  tor  defendants. 

BEARD,  J,  Tlds  acOoii  was  ecHnmenced  In 
the  (Uatrict  court  of  Oarbon  county  tlie 
plaintiff  against  tbe  defendants  for  an  In* 
Junction  to  restrain  the  dcfendanto  from  go- 
ing upon  and  constructing  an  irrigating  ditcb 
over  and  across  plalntiCTs  land.  In  a  supple- 
mental answer  filed  by  def^idants  they  al- 
leged that  appraisera  had  been  duly  appoint- 
ed by  the  county  commissions  of  said  coun- 
ty to  view  the  premises  and  assess  plalntUTa 
damages  for  the  construction  of  said  ditch, 
and  tliat  said  appraisers  had  viewed  tbe 
premlaes  and  had  made  due  report  and  re- 
turn of  their  ascertainment  and  assessment 
of  plaintiff's  damages;  that  defendants  bad 
paid  all  costs  and  expenses  incurred  by  rea- 
son of  said  appraisonent,  and  had  <^^ed 
and  tenderod  to  plaintiff  the  amount  awarded 
to  him  by  said  appraisers,  which  he  refused 
to  accept;  and  that  said  earn  was  then  de- 
posited wttb  ttw  board  of  eoooty  CQmiiils> 
■loners  wttk  l—lrurthii  tbat  tbe  mim  be 


paid  to  plaintiff.  It  also  appears  from  tb« 
pleadings  that  a  petition  had  been  presented  to 
tbe  conmilssloners  by  ttie  defendants  iHraylng 
for  the  appointment  of  appraisers,  and  Uiat 
notice  was  published  by  the  commissioners 
of  the  time  when  the  ajwralsers  would  be 
appointed.  There  Is  no  allegation  In  the  sup- 
plemental answa  tbat  any  notice  was  given 
to  plaintiff  of  tbe  time  or  place  of  meeting  of 
tbe  appraises,  or  tbat  tb^  gave  him  any 
<^iportunllT  to  be  beard  aa  to  tbe  amount  <a 
such  damages,  or  tbat  be  appeared  at  sucb 
meeting.  To  this  supplflsnental  answer  a 
general  demurrer  was  filed  by  the  plalntift, 
and  tbe  court,  upon  tb*  requset  of  both  par- 
ties and  on  Ita  own  motion,  deeming  diffl- 
cult  constitutional  questions  to  have  arisen 
upon  the  demurrer,  reserved  Its  ruling  there- 
on and  certified  tbe  following  questions  to 
this  court  for  dedsioa.  via :   "(1)  I>o  sections 

807,  898,  899,  and  900  of  the  Revised  Statutes 
of  Wyoming  of  1809,  provide  a  valid  way 
under  tbe  ConsUtotton  of  tbe  state  of  Wyo- 
ming by  which  a  private  person  may  condemn 
the  lands  of  another  for  a  ligbt  of  way  for 
a  ditch  to  irrigate  his  own  landst  (2)  Ar« 
sections  807,  608,  800,  and  900  of  the  Bevto- 
ed  Stetutee  of  Wyomlnj  o£  1890,  and  tbe 
procedure  therein  indicated,  in  conflict  with 
section  6  of  artlele  1  of  tbe  OonsUtutlaii  ct 
tbe  stete  of  Wyomlngt  (S)  Are  aectlons  807, 

808,  809,  900  of  tbe  RctIj^  SUtUtes  oC 
Wyoming  of  1890,  and  tiie  procedure  therein 
indleat-d,  in  conflict  wf  section  7  of  artiJ* 
1  of  the  Cocstitnticn  of  tbe  stet^  of  Wyo- 
ming? (4)  Are  aecttMia  897, 898, 899,  ard  UO 
of  the  Il2v*~!d  Statutes  oithe  state  of  Wyo- 
mtnr  ISOT,  and  the  procedure  therein  Icdl- 
eated,  Is  conflict  with  aection  82  of  article  1  of 
the  Oonstttution  of  thw  stet*  of  Wymnlng  T  09 
Areaect3ods887,  803,  899,  and  900of  tbe  Re- 
riaed  Ekatutea  of  Wyoming  of  1890,  and  the 
procedure  tiierein  Indicated,  tai  conflict  with 
section  88  of  arttde  1  of  ti.a  Oonstttution  of 
the  state  of  Wyomlngt  (6)  These  sections 
887,  886,  890,  and  900  of  tbe  Berlaed  Stat- 
utes of  Wycmilng  of  1899.  bavl^g  been  or*-^ 
nally  adopted  In  18TC.  while  Wyoming  was  a 
territory  and  before  the  adoption  of  the  state 
Constitution,  were  they  Told  at  that  tlm^ 
and  If  ao  did  tb^  ever  become  Tslld  laws  of 
tbe  Btato  of  Wywningr* 

Tbe  sectiona  ot  tbe  atatntes  tarolTed  In  tbs 
questions  are  those  which  provide  the  man- 
ner in  wbicb  a  prlrate  person  may  excrdae 
tbe  right  of  eminent  domain  tot  tbe  right  ot 
way  for  an  irrigating  ditch  orer  tbe  lands  ot 
another.  Section  887,  Ber.  St  1880.  pro- 
vides in  substance  tiiat  where  one's  lands 
are  so  situated  tbat  to  irrigate  the  same 
it  is  necessary  to  construct  a  ditch  for  that 
purpose  over  the  lands  ot  anothw,  h» 
shall  be  entiUed  to  audi  right  of  way. 
Section  898  limlte  the  extent  of  sucb  right 
of  way  to  a  ditcb,  dyk%  or  entttng  sufll- 
dent  for  tbe  pnrpoees  rsQufred.  Sections 
800  and  900  provide  the  manner  to  which 
s«flb  rl|bt  eC  way  0MJ  be  cap4iPB«4,  U  the' 
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owner  of  ttw  land  orar  wblch  tbo  dStcb  !■ 
to  be  constructed  refusea  to  grant  the  waxaa, 
and  are  aa  follows: 

"Sea  889:.  Upon  the  reftual  of  ownov  of 
tracts  of  land,  or  lands,  throngb  which  said 
ditch  Is  proiMMed  to  nm,  to  allow  of  Its  pa** 
sage  through  their  property,  the  persons  de- 
siring to  open  such  ditch  mnj  present  to  the 
oonnty  conunlsslonera  of  the  oonnty  In  whldi 
said  lands  are  located,  a  petition  signed  by 
the  person  or  persons,  describing,  with  conven- 
ient accnracy,  the  lands  so  desired  to  be  taken 
as  aforesaid,  setting  forth  the  name  or  names 
of  the  owner  or  other  pwsons  Interested,  and 
praying  the  appointment  of  three  appraisers 
to  ascertain  the  compensation  to  be  made  to 
such  owner  or  persons  interested.  Upon  the 
receipt  of  said  petition,  the  said  connty  com- 
missioners shall  give  notice,  at  least  thirty 
days  priOT  to  the  anwlntnient  of  the  said  ap- 
pcalsera,  by  pubUe  notice  in  a  newspapo', 
whm  published  In  the  county,  or  1^  posting 
fliree  or  more  notices  hi  three  dlfltarent  places 
In  said  comity,  stating  that  such  appraisers 
will  be  appointed  on  the    ■  ■    day  of  ' 

"Sea  90a  The  said  aroralsers,  before  en- 
tering npon  the  duties  of  their  office,  shall 
take  an  oath  to  faithfully  and  Impartially 
dlscfaai^  their  duties  as  said  appralsoa. 

shall  hear  ttie  proofs  and  allegations 
of  the  parties,  and  any  two  of  them,  after 
reviewing  the  premises,  shall,  without  fear, 
favor  or  partiality,  ascertain  and  certify  the 
compensation  proper  to  be  made  to  said 
owner,  or  persons  interested,  for  the  lands  to 
be  takw  or  affected,  as  well  as  all  damages 
accruing  to  the  owner  car  person  interested. 
In  consequence  ot  the  condonnatlon  of  the 
same,  taken  or  Injuriously  affected  as  afore- 
said, making  such  deduction  or  allowance  for 
real  benefits  <a  advantages  as  such  owner  or 
parties  Interested  may  derive  from  the  con- 
struction of  any  sodi  ditch  or  fluma  Th^» 
or  a  majority  of  them,  shall  subscribe  a  cer- 
tificate of  their  said  ascertabunent  and  as- 
sessment which  shall  be  recorded  In  the  coun- 
ty clerk's  office  of  the  county  In  which  said 
lands  are  situated,  and  upon  the  payment  of 
th»  compensation  (If  any)  the  said  person  or 
persons  shall  have  the  right  of  way  to  con- 
struct said  ditch  or  flume." 

The  foregoing  are  all  of  the  statutory  pro- 
Tlslons  on  the  subject  It  Is  coatraded  by 
counsel  for  plaintiff  that  the  procedure  thus 
provided  and  authorized  attempts  to  take, 
and  authorizes  the  taking  of,  private  prop- 
erty without  due  process  of  law  and  without 
Just  compensation  to  the  owuer,  and  there- 
fore violates  both  the  letter  and  the  spirit  of 
the  Constitution,  and  Is  void.  In  considering 
the  question  It  must  be  remembered  that  we 
are  dealing  with  the  question  of  the  consti- 
tutionality of  the  law  only,  and  must  assume 
that  all  of  Its  requirements  are  to  be  fully 
compiled  with,  and  that  nothing  has  been  or 
will  be  done  that  the  statute  does  not  In  ex- 
press terms  or  by  necessary  ImpUcatlon  re- 
.  quire.  The  procejdisv  -i  to  be  initiated  by 


the  filing  of  a  petition  by  tts  ai^Ileant  wllk 
the  county  oommlssloners  oS  the  county  la 
which  the  lands  sought  to  be  taken  are  loca- 
ted, praying  the  appointment  of  three  appral» 
era  to  ascertain  the  compensation  to  be  made 
such  owner  or  iperson  Interested.  Upon  tb« 
receipt  of  such  petition  the  ccmunlsslon^  are 
required  to  give  at  least  30  days'  notice  prior 
to  the  apptrintmait  of  said  appraisers  stating 
that  such  aroralsers  will  be  appointed  on  a 
certain  day.  The  appraisers  are  required  to 
qualify  taking  an  oath.  They  are  to  hear 
the  proofs  and  allegations  of  the  parties,  to 
view  the  praises,  and  to  certify  the  compen- 
sation to  be  made  to  the  owner,  whldi  certif- 
icate is  to  be  signed  by  them,  or  a  majority 
ot  them,  and  shall  be  recwded  In  the  office  of 
•the  county  cleA  of  the  county  In  which  the 
lands  are  situated,  and  upon  payment  of  the 
amount  so  certified  the  petitioner  shall  have 
the  right  of  way  to  construct  said  ditch.  It 
is  Insisted  that,  as  the  statute  makes  no  pro- 
vision for  notice  to  the  praj^ertj  owner  as 
to  the  time  or  place  of  the  meeting  of  the 
appraisers,  he  is  deprived  of  the  right  to  be 
heard  iqion  the  question  of  the  amount  of 
damages,  and  for  that  reason  the  statute  con- 
travenes sections  6  and  82  of  article  1,  of 
the  Constitution.  Tbeae  sections  of  the  Gon- 
Btltlon  are  as  follows : 

"Sea  6.  No  i^rsoD  shall  be  deprived  of 
life,  liberty  or  pnpectj  without  due  process 
of  law."  • 

"Sea  82.  Private  property  shall  not  bo 
taken  for  private  use  unless  by  consent  of 
the  owner,  except  for  private  ways  of  neces- 
sity, and  for  reservoirs,  drains,  flumes,  or 
dltehes  on  or  across  the  lands  of  others  for 
agricultural,  mining,  milling,  domeatlc  or 
sanitery  purposes,  nor  In  any  case  without 
due  compensation.** 

That  the  owner  of  proper^  takoi  from 
bim  by  virtue  of  the  right  of  eminent  do- 
main entitled  to  notice  and  an  opportun- 
ity to  be  heard  upon  tbe  question  of  the 
amount  of  his  compensation  can  hardly  be 
questioned.  The  decisions  are  almost  unan- 
Imous  on  that  subject  But  the  Important 
question  presented  In  this  case  Is ;  Must  the 
statute  so  provide?  Upon  this  question  tbere 
Is  an  apparent  If  not  real,  conflict  In  the  dfr> 
clslons.  In  many  cases  It  has  been  held  that 
notice  must  be  given,  although  tbe  statute 
does  not  In  terms  require  It  and  that  a  stat- 
ute providing  for  a  bearing  Implies  that  no- 
tice must  be  given,  or  the  proceeding  will 
be  void.  A  brief  review  of  a  few  of  tiiose 
cases  will  be  sufficient  here.  The  case  of 
Whltford  Township  v.  Probate  Judge,  63 
Mich.  130,  18  N.  W.  603,  was  a  writ  of  cer- 
tiorari to  bring  before  the  Supreme  Court  the 
proceedings  of  tbe  probate  Judge  appointing 
a  special  drain  commissioner  to  construct  a 
ditch  to  drain  certain  lands,  and  to  assess 
the  expense  of  the  same  against  the  proper- 
ty benefited.  There  was  no  notice  given  to 
the  land  owners  of  the  application  or  pro- 
ceedlDgs  before  the  Judge  of  probate,  or  of 
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the  time  and  place  wben  the  same  would  be 
heard.  It  was  held  that  "such  notice  is  al- 
ways necessary  when  It  is  sought  to  deprive 
the  citizen  of  his  property;  and,  If  the  no- 
tice la  not  expressly  provided  for  In  the  law 
Itself,  it  Is  in  all  such  cases  necessarily  iiu- 
plled,  and  the  failure  to  give  such  notice 
renders  the  proceedings,  if  otherwise  regular, 
null  and  void."  Chief  Justice  Cooley,  in  his 
concurring  opinion,  said :  "I  do  not  think  It 
legally  competent  to  confer  upon  the  pro- 
bate or  any  other  court  the  power,  without 
notice  to  the  parties  concerned,  to  appoint 
an  officer  to  decide  finally  upon  the  question 
of  laying  taxes,  and  to  proceed  to  lay  taxes 
in  bis  diBCTetion,  as  has  been  done  here ;  and. 
It  the  legislation  under  which  tbls  so-called 
commiBBloner  bas  proceeded  will  permit  of' 
such  action,  it  is  void."  Campbell,  J.,  con- 
curred with  the  chief  Justice,  and  the  pro- 
ceedings were  held  void.  The  case  of  In  re 
Boad  in  South  Ablngton  Township,  109  Pa. 
118,  was  certiorari  to  the  quarter  sessions 
In  the  establishment  of  a  public  road.  View- 
en  were  appointed  and  made  their  report, 
and  It  was  objected  that  "legal  notice  of 
the  meeting  of  the  viewers  to  make  the  view 
was  not  given."  In  the  opinion  It  Is  said: 
"In  the  act  of  1836  there  is  no  provision 
made  for  notice;  It  may  have  been  supposed 
that  the  presentation  of  a  petition  to  the 
coii^  the  appointment  of  viewers,  their  ac- 
tual appearance  upon  the  ground,  the  view 
and  surrey  of  the  route,  and  the  filing  of 
their  report,  were  circumstances  of  such  no- 
toriety as  would  put  all  parties  on  tbelr 
guard  (Baldwin  &  Snowden  Boad,  8  Grant, 
Cas.  62),  and  that  the  intervention  of  a 
whole  term  of  court  gave  full  opportunity 
for  knowledge,  and  for  preparation  to  re- 
sist the  confirmatloD.  But,  as  the  appropri- 
ation of  a  man's  property  and  the  assessment 
of  his  damages,  without  notice,  is  repugnant 
to  every  principle  of  Justice,  it  was  held  In 
a  number  of  cases,  under  the  act  of  1836, 
notably  in  Neeld's  Boad,  1  Pa.  355,  Boyer's 
Appeal,  37  Pa.  257.  and  Central  Bailroad 
Co.*B  Appeal,  102  Pa.  38,  that  notice  to  the 
property  owner  Is  absolutely  essential  to  the 
validity  of  the  view  or  assessment."  In  many 
other  cases  It  has  been  held  that,  although 
the  statute  does  not  expressly  provide  for 
notice,  the  proceedings  are  void  unless  notice 
is  given,  and  that  statutes  which  provide 
for  a  hearing  imply  ttiat  notice  must  be 
given  and  If  not  given  the  proceedings  are 
void.  Tracy  v.  Ellzabethtown,  L.  &  B.  8. 
B.  B.  Co..  80  Ky.  250;  Peoria  &  B.  I.  By. 
Co.  T.  Warner,  61  III.  52;  GamUe  v.  Mc- 
Orady,  75  N.  C.  609;  B.  &  O.  B.  B.  Co.  v. 
P.  W.  &  Ky.  B.  B.  Co.,  17  W.  Va.  812; 
People  ex  rel.  Helser  v.  Gilon,  121  N.  T.  551, 
24  X.  E.  944;  Strachan  v.  Drain  Com'r,  39 
Mich.  ICS;  Dickey  T.  Tennlson,  27  Mo.  373. 
Other  cases  on  the  question  of  the  necessity 
for  notice  might  be  cited.  But  an  examina- 
tion of  these  cases  discloses  that  In  but  few 
of  tbem  is  the  constitutionality  of  the  stat- 


utes called  In  qnesUon.  What  la  really 
decided  Is  that,  la  order  to  a  valid  ezerdse 
of  the  right  of  eminent  domain,  the  land- 
owner must  have  notice  wheth^  the  stat- 
ute In  expreae  terms  requires  It  or  not;  and 
that  unless  notice  Is  given  tiie  proceedings 
are  void.  It  has  also  been  held  that  althoivh 
the  statute  did  not  In  terms  provide  tor 
notice,  but  did  provide  for  a  hearing  by  the 
appraisers,  or  commissioners  as  they  are 
sometimes  called,  and  notice  was  actually 
given,  the  party  could  not  complain.  Kramer 
V.  Cleveland  A  Pitts.  B.  B.  Co.,  S  Ohio  St. 
140-147;  Paulsen  t.  Portland,  148  U.  S. 
30^1,  18  Sup.  Ct  750,  87  L.  Bd.  687. 

This  brings  na  to  the  consldnation  of  the 
question:  Must  the  statute,  to  be  valid, 
provide  for  notice  to  the  landowner,  and. 
must  he  be  glvra  an  opportnnlty  to  be  heaid 
as  to  the  amount  of  his  damages?  The 
statute  under  consideration  provides  for 
notice  by  the  county  commissioners  tliat  on 
a  certain  day  appraisers  will  be  qniolnted, 
and  It  Is  argued  that,  having  been  once 
notified,  the  landowner  must  take  notice  of 
all  subsequent  proceedings.  But  when  the 
commissioners  have  givm  the  required 
notice  and  have  appointed  the  appraisers 
their  duty  and  auttun-lty  in  the  matter  are 
at  an  end.  Th^  are  not  anthorised  to  fix 
the  time  or  place  of  the  meeting  of  the  ap- 
praisers, nor  any  report  to  be  made  to 
tbem,  and  they  are  without  power  to  con- 
firm, modify,  or  set  aside  the  repwt  of  the  ap- 
praisers. The  appraisers,  or  a  majority  of 
them,  are  to  make  and  sign  a  certificate  of 
their  ascertainment  and  assessment  which  la 
to  be  recorded  in  the  ofHce  of  the  county  clerk, 
and  this  certificate,  when  so  made  and  record- 
ed, and  upon  payment  of  the  amount  so  as- 
certained, gives  to  the  applicant  the  right  of 
way  for  the  ditch.  It  is  the  act  of  the  ap- 
prnisers  that  derives  the  party  of  his  pn^ 
erty.  and  not  the  act  of  the  ctnumisslonera 
in  appointing  them  that  does  so.  There  is 
nothing  that  the  commissioners  are  anthor- 
ized  to  do  that  can  In  any  manner  be  con- 
strued into  notice  of  when  or  where  the  ap- 
praisers will  meet,  nor  does  the  statute  do 
BO.  It  Is  true  that  the  statute  says  they 
shall  hear  tiie  proofs  and  all^atlons  of  the 
parties  and  shall  review  the  premises;  but 
how  are  the  parties  to  know  when  or  where 
the  ai^raisers  will  meet  for  that  purpose 
without  notice?  In  all  other  proceedings 
to  condemn  private  property  by  virtue  of 
the  right  of  eminent  domain  the  statute  has 
provided  for  notice.  The  statute  providing 
Cor  the  establishment  of  private  roads  re- 
quires that  the  county  commissioners  shall, 
at  the  time  of  the  hearing  of  the  application, 
cause  an  order  to  be  issued  directing  the 
viewers  to  meet,  on  a  day  named  In  such 
order,  on  the  proposed  road,  and  if  for  any 
renson  they  are  unable  to  meet  at  that  time 
they  may  fix  some  other  date,  but  shall  be 
required  to  give  notice  in  writing  of  the  time 
and  place  where  they  will  meet;  and  an 
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appeal  la  provided  for  to  the  district  court 
Chapter  11,  p.  9.  Seas.  I-aws  1901.  Similar 
provisions  are  made  for  notice  where  prop- 
erty Is  to  be  taken  for  a  public  road.  Sec- 
tion 1918  et  Bcq.,  Rev.  St  1899.  Likewise 
notice  is  required  for  the  condemnation  of 
a  right  of  way  for  railroads  and  for  other 
purposes.  Section  2916  et  seq..  Rev.  St 
1899,  and  section  3084,  as  amended  and  re- 
enacted  by  chapter  31,  p.  30,  Sess.  Laws  1901. 
In  all  such  cases,  except  the  one  under  con- 
sideration, the  viewers  or  appraisers  are  re- 
quired to  make  their  report  to  the  county 
■commissioners  or  to  the  court  or  judge,  and 
provision  1b  made  for  review  or  appeal. 

A  leading  case  upon  the  subject,  and  where 
the  constitutionality  of  the  law  was  directly 
raised  and  determined,  is  found  in  Stuart  v. 
Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289.  The 
act  there  under  consideration  authorised  an 
assessment  to  be  made  against  property  l>ene- 
fited  by  the  opening  of  a  street,  without  notice 
to  the  ownCT  of  the  property  found  to  be 
benefited  by  the  commissioners  appointed  for 
that  purpose.  Earl,  J.,  In  delivering  the 
opinion  of  the  court,  said:  "We  shall  ex- 
amine and  consider  but  one  qoestion,  which 
we  deem  decisive  of  this  case,  and  that  Is 
whether  the  act  authorizing  the  assessment 
was  constitutional.  •  •  •  I  am  of  opin- 
ion that  the  Constitution  sanctions  no  law 
Imposing  such  an  assessment,  without  notice 
to,  and  a  hearing  or  an  opportunity  of  a  hear- 
ing by,  the  owners  of  the  proper^  to  be  as- 
sessed. It  Is  not  enough  that  the  owners 
may  by  chance  have  notice,  or  that  they  may 
as  a  matter  of  favor  have  a  hearing.  The  law 
must  require  notice  to  them,  and  give  them 
the  right  to  a  hearing  and  an  opportunity 
to  be  heard.  It  matters  not,  upon  the  ques- 
of  the  constitutionality  of  such  a  law,  that 
the  assessment  has,  In  fact  been  fairly  ap- 
portioned. The  constitutional  validity  of  the 
law  is  to  be  tested,  not  by  what  has  been  done 
under  It  but  by  what  may  by  Its  authority  be 
done."  In  Gatcb  v.  City  of  Des  Moines,  63 
Iowa,  718,  18  N.  W.  310,  the  Supreme  Court 
of  Iowa  quotes  and  approves  the  foregoing 
quotation  and  held  a  law  unconstitutional 
that  did  not  provide  for  notice,  and  cites 
many  cases  In  support  of  the  proposition. 
'To  the  same  effect  see  Rutherford's  case,  72 
Pa.  82,  13  Am.  Rep.  655.  And  In  Re  Mayor, 
(Sup.)  70  N.  Y.  Supp.  227,  this  language  is 
used :  "It  Is  manifest  from  the  reading  of  the 
above^ited  statute,  that  unless  Included  by 
permissible  construction  of  section  2,  there  is 
a  total  absence  of  provision  for  a  notice  to  the 
parties  against  whose  property  an  assess- 
ment might  be  Imposed.  Without  such  a  pro- 
vision, an  act  which  authorizes  an  assessment 
must  be  deemed  unconstitutional,  since  it  has 
the  effect  of  depriving  the  owner  of  the  prop- 
erty to  be  assessed  of  his  property  without 
due  process  of  law."  In  the  case  of  Board  Of 
Education,  etc.,  v.  Aldredge  (Otl.)  73  Pac. 
1104,  after  stating  the  holding  of  the  courts 
•on  the  qoestion,  the  coort  concludes  as  fol- 


lows: "After  a  careful  eKamlnatlon  of  all 
of  the  authorities  at  our  command,  we  are 
clearly  of  the  opinion  that  the  statute  must 
stand  or  fall  as  enacted  by  the  Legislature, 
and  that,  where  no  notice  Is  provided,  a  court 
ought  not  to  say  that  notice  Is  implied ;  and,  as 
has  been  said  by  other  law  writers,  the  ques- 
tion is,  not  what  was  done,  but  what  did  the 
statute  authorize  to  be  done."  It  was  held,  In 
Selfert  v.  Brooks,  34  Wis.  443,  that  where 
a  statute  failed  to  require  notice  to  be  given 
of  the  time  and  place  of  the  assembling  of 
the  jury,  the  act  must  In  that  particular  be 
held  unconstitutional  and  void,  and  the  pro- 
ceedings taken  under  it  also  Inoperative  and 
wholly  void,  and  it  said:  "It  Is  true  that 
section  46  enacts  that  the  jury  shall  hear  the 
declarations  of  the  parties  interested  for  or 
against  the  laying  out  of  the  street  and  shall 
take  such  evidence  as  a  majority  of  the  Jury 
think  proper;  but  this,  with  no  regulation 
for  the  giving  of  some  reasonable  notice  en- 
abling the  landowner  to  appear,  must  In  gen- 
eral, if  not  always,  be  found  a  fruitless  and 
nugatory  provision.  *  *  *  It  Is  the  omis- 
sion or  unconstitutional  feature  of  the 
statute  which  vitiates,  and  that  can  be  cured 
only  by  the  L^slature  Itself,  or  In  partic- 
ular cases.  It  may  be,  by  the  waiver  or  volun- 
tary abandonment  of  his  constitutional  rights 
by  the  landowner,  who  has  that  power."  In 
Lnmsden  v.  Milwaukee,  8  Wis.  485,  the  act 
was  held  unconstitutional  because  It  did  not 
provide  that  the  Jury  should  be  sworn  before 
acting,  and  the  fact  that  they  were  actually 
sworn  did  not  render  their  acts  valid.  See, 
also,  McGavock  v.  City  of  Omaha,  40  Neb. 
64,  58  N.  W.  543 ;  Kundinger  v.  City  of  Sag- 
inaw, 59  Mich.  355,  26  N.  W.  634 ;  Langfoid 
V.  Commissioners  of  Ramsey  Co.,  16  Minn. 
375  (Gil.  383). 

We  are  of  the  opinion  that  the  betier 
reasoning  la  that  the  statute  must  provide 
for  notice,  and  that,  where  none  is  provided, 
it  should  not  be  implied  by  the  court.  Espe- 
cially In  view  of  the  clear  and  explicit  pro- 
visions for  notice  contained  In  our  statutes 
In  all  other  cases  where  the  right  of  eminent 
domain  Is  authorized  to  be  exercised,  and  In 
view  of  the  further  fact  that  not  only  In  this 
case,  but  In  those  arising  under  similar  stat- 
utes in  other  states,  the  appraisers  have 
acted  upon  the  assumption  tliat  they  were  not 
required  to  give  any  notice.  Again,  If  notice 
is  implied,  what  kind  of  notice  shall  be  given? 
Certainly  It  must  be  legal  notice,  and  In  the 
absence  of  a  statute  authorizing  notice  by 
publication  or  posting,  in  a  proper  case,  none 
but  personal  notice  would  be  legal,  and  It 
might  often  occur  that  by  reason  of  non- 
residence  of  a  party  or  where  his  residence 
was  unknown,  no  notice  could  be  given.  We 
think  these  views  are  also  supported  by  the 
weight  of  authori^,  and  we  are  constrained 
to  hold  that  the  statute  In  question  violates 
the  provisions  of  section  6  and  section  32  of 
article  1  of  the  Constitution,  and  is  there- 
fore void.   It  is  contended  by  counsel  for 
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defendant  tbat  to  ao  hold  will  unsettle  the 
title  to  tbe  rtght  of  way  of  many  ditches  In 
the  state  wblcb  have  been  acquired  under  tbe 
statute.  But  that  argument  Is  not  sound, 
because  If  the  compensation  has  been  ac- 
cepted by  the  landowner  It  matters  not  bow 
it  was  arrived  at.  and  be  cannot  be  heard  to 
complain  after  having  accepted  the  money. 

Several  other  points  have  been  preeeaited 
by  counsel  for  plalutlflT  which  may  be  re- 
ferred to  briefly.  It  Is  contended  that,  as 
tbe  statute  does  not  provide  for  any  bearing 
before  the  county  commissioners,  the  plaln- 
tlfE  would  hare  no  right  to  contest  the  suf- 
flciency  of  tbe  petition  and  that  tbe  com- 
missioners must  appoint  appraisers  in  any 
event ;  and,  if  this  be  not  true,  then  the  stat- 
ute invests  the  ctunmlssloners  with  judicial 
powers  which  can  only  he  exercised  by  the 
court.  The  conclusions  at  which  we  have 
arrived  renders  It  unnecessary  to  decide 
these  questions,  but  It  may  not  be  out  of  place 
to  say  here  that  the  provlBlouB  of  the  stat- 
ute are  v^  meager  and  Involve  much  un- 
certainty. This  win  no  doubt  be  corrected, 
should  the  Legislature  pass  another  act  on 
the  subject  The  proceedings  to  condemn 
property  under  the  right  of  eminent  domain 
is  not  a  civil  action  nor  is  it  necessary  that 
It  should  be  considered  In  the  ordinary  course 
of  legal  proceedings.  The  appointment  of 
appraisers  may  be  confided  to  any  fair  tri- 
bunal, board,  or  officer  and  still  be  due  proc- 
ess of  law,  provided,  the  landowner  shall 
have  notice  and  an  opportunity  to  be  heard ; 
and  be  would  bave  the  right  to  sliow.  If  he 
could,  that  no  such  case  was  made,  as  would 
authorise  the  commissioners  to  act.  Lewis, 
Eminent  Domain  (2d  Ed.)  pp.  8S1,  882. 

The  first  Question  submitted  by  the  dis- 
trict court  is  therefore  answered  in  tlie  nt^a- 
ttve,  and,  as  It  includes  tbe  second,  third, 
fourth,  and  fifth  questions.  It  Is  a  sufflcleut 
answer  to  each  of  them,  and  also  eliminates 
from  consideration  the  sixth  question  sub- 
mitted. 

POTTER,  C.  J.,  and  VAN  ORSDEL,  J., 
concur. 


BTITLKR  V.  CONWBLL. 

(Supreme  Court  of  Wyoming.   Nov.  20,  1905.) 

1.  Pleading— INDEFINITENESS— Remedy. 

Where,  in  a  suit  to  enforce  a  Hen  for  at- 
tornw's  fees  on  a  fund  collet-ted  for  the  bene- 
fit of  an  insolvent  estate,  the  petition  alleged 
the  recovery  of  the  fund  and  payment  thereof 
to  tiie  receiver,  but  failed  to  allege  the  means 
used  to  that  end  or  the  sources  from  which  the 
funds  were  derived,  sucb  defect  could  only  be 
reached  by  a  motion  to  make  the  petition  more 
definite  and  certain,  and  not  by  a  general  de- 
murrer. 

2.  Receivebs  —  Allowance  of  Claims  — At- 
torney's Fees. 

Where  the  creditors  of  an  insolvent  either 
directly  or  indirectly  joined  in  or  consented  to 
complainant's  employment  as  their  attorney  to 
recover,  for  the  benefit  of  all,  funds  belonging 
to  tbe  insolvent,  and  as  a  result  of  such  em- 


ployment  complainant  recovered  and  turned  over 
to  the  receiver  $30,000,  complainant  was  en- 
titled to  a  preferred  claim  on  tbe  fund  for  tbe 
reasonable  value  of  hb  services,  whether  such 
fund  was  recovered  before  or  after  tbe  aivmint- 
ment  of  the  receiver. 
3.  Same— Pbesentation  of  Claim. 

Where  an  attorney  for  creditors  of  an  in- 
solvent succeeded  in  collecting  and  fayiag  over 
to  the  insolvent's  receiver  a  certain  fond  tm 
the  benefit  of  all  the  creditors,  it  was  imma- 
terial to  the  validity  of  the  attorney's  claim  on 
the  fund  for  fees  whether  such  claim  was  pre- 
sented to  the  court  for  allowance  by  the  credit- 
ors, who  employed  tbe  attorney,  or  by  tbe  at- 
torney himself. 

Error  to  District  Court,  Natrona  County; 
Charles  E.  Carpenter,  Judge. 

Suit  by  Alexander  T.  Butler  against  S.  W. 
Conwell,  as  receiver,  etc.  From  an  adverse 
decree,  plaintiff  brings  error.  Reversed, 

Fred  D.  Hammond  and  O.  B.  Hagens,  for 

plaintiff  in  error. 

VAN  ORSDEL,  J.  On  November  30,  1903, 
the  Welwl  Mercantile  Company  of  Caspa*, 
Wyo.,  instituted  a  suit  In  the  district  court 
of  Natrona  county  to  have  a  receiver  appoint- 
ed for  Nathan  S.  Bristol,  Charles  Weston, 
and  William  A.  Denecke,  copartners  known 
as  W.  A.  Denecke  &  Co.  and  N.  S.  Bristol 
&  Co.  On  Decemuer  5,  19(^  the  defendant 
in  error,  S.  W.  Conwell,  was  appointed  re- 
ceiver of  said  copartnership,  and  thereafter 
qualified  as  required  by  law.  On  the  6th 
day  of  September,  1004,  plaintiff  in  error 
filed  a  ijetltion  In  the  district  court  of  Natro- 
na county  asking  permission  of  tbe  court  to 
bring  suit  against  S.  W.  Conwell,  as  re- 
ceiver, for  the  purpose  of  recovering  tbe  sum 
of  $1,000  out  of  the  funds  in  the  bands  of 
said  receiver,  as  compensatiou  for  legal  serv- 
ices allied  to  bave  been  rendered  in  connec- 
tion with  said  receivership,  which  permis- 
sion was  granted  by  the  court  This  suit  in 
equity  was  thereafter  commenced  by  the 
plaintiff  against  tbe  defendant,  by  filing  a 
petition  setting  forth  tbe  above  facts,  and 
asking  that  he  be  made  a  preferred  creditor 
in  tbe  premises,  and  that  tbe  sum  of  $1,000 
be  set  aside  in  the  hands  of  the  receiver 
for  the  payment  of  plalntiff*B  bill.  Tbe  de- 
fendant interposed  a  general  demurrer  to 
tbe  petition,  which  was  sustained  by  tbe 
court,  and  permission  was  granted  the  plain- 
tiff to  amend.  Upon  the  filing  of  an  amended 
petition  a  general  demurrer  was  again  inter- 
posed by  tbe  defendant,  which  was  sustained 
by  tbe  court.  Plaintiff  refusing  further  to 
plead,  judgment  was  entered  by  the  court 
generally  for  the  defendant,  from  whicu  Judg- 
ment plaintiff  brings  error  to  this  court. 

It  appears  from  tlie  allegations  of  the 
amended  i)etition  that  the  action  brought  by 
tbe  Webel  Mercantile  Company  was  for  tbe 
purpose  of  wiudii^  up  the  affairs  of  said 
copartnership,  and  for  tbe  settlement  of  tbe 
accounts  of  its  debtors  and  <»*editors;  that 
subsequent  to  the  appointment  of  said  re- 
ceiver the  creditors  held  a  meeting  for  the 
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pnrpofie  at  providing  ways  and  means  fo^ 
the  protection  of  tbelr  joint  and  several  in- 
terests; that  the  total  indebtedness  of  said 
copartnemhip  amounted  to  ahout  f 00^)00; 
that  said  meeting  was  attended  by  fredltors 
whose  claims  approximated  f 30.000;  that 
the  creditors  In  attendance  at  said  meeting 
acted  with  the  consent  and  by  the  acqui- 
escence of  the  otlier  creditors  who  were  un- 
able to  be  pres«it;  that  the  defendant  re- 
ceiver, N.  S.  Bristol,  Charles  Weston,  and 
William  A.  Denedce  were  present  and  at* 
tended  the  meeting ;  that  at  said  meeting  the 
creditors  appointed  a  committee  with  au- 
thority to  act  for  and  represent  all  the  credit- 
ors In  all  matters  pertaining  to  their  In- 
terest, 'which  committee  was  authorized 
to  employ  attorneys  and  do  all  things  need- 
fal  for  tbe  protection  of  the  Interests  of  all 
the  creditors;  and  that  thereafter  said  com- 
mittee, representing  the  creditors,  and  with 
their  consent  and  by  their  direction,  taor 
ployed  plaintifr  to  take  charge  of  tbe  inter- 
ests of  said  creditors  and  represent  them  in 
tbe  collectlim  and  accumulation  of  the  funds 
and  assets  belonging  to  said  copartnership 
agreeing  to  pay  plaintiff  such  fees  for  bis 
services  as  would  be  reas<mable  for  the 
work  thus  performed,  wblch  enployment 
was  afterward  ratlfled  by  tbe  creditors. 
Plaintiff  allies  that  as  a  result  of  such  em- 
ployment he  succeeded  in  accumulating  and 
collecting  the  sum  of  f30,000,  which  amount 
was  duly  turned  over  to  the  receiver;  that 
all  creditors  of  said  copartnership  were  en- 
titled to  share  in  the  amount  so  collected 
in  proiwrtlon  to  their  various  claims  against 
said  ct^rtnersbip ;  that  plaintiff's  services 
were  reasonably  worth  the  sum  of  91,000,  no 
part  of  which  bas  been  paid;  and  that  on 
tiie  3d  day  of  March,  1004,  tbe  plaintiff  filed 
with  the  receiver  a  statement  of  his  account 
for  services  rendered,  which  account  tbe 
receiver  disallowed.  Tbe  plaintiff  sets  forth 
In  hla  petition  tbe  necessity  tor  tbe  action 
of  tbe  creditors  In  «uploylng  counsel  to 
represent  them  In  the  premises,  and  states 
generally  tbe  character  of  the  services  per- 
formed by  falm.  Tbe  facts  thus  all^^  in 
tbe  petition  are  admitted  by  the  demurrer 
to  be  true,  bnt  it  is  contended  that  they  do 
not  constitute  a  cause  of  action,  and  tbe  trial 
court  so  found. 

It  appears  that  the  plaintiff  Is  seeing 
to  establish  a  Hen  for  tbe  amount  of  his 
claim  upon  tbe  funds  alleged  to  liave  tieen 
recovered  by  him  and  placed  in  the  hands 
of  the  receiver,  thereby  establishing  a  prefer- 
ence by  which  his  claim  shall  be  paid  out 
of  such  funds  before  tbe  same  are  distributed 
to  the  (^editors  of  tbe  copartnership.  It 
Is  contended  by  tbe  plaintiff,  and  we  think 
suflldently  set  forth  In  bis  petition,  that 
the  fund  accumulated  and  placed  in  the 
hands  of  tbe  receiver  is  a  common  fund  for 
the  benefit  of  all  the  creditors,  and  one  from 
wtdcb  each  creditor  may  prorate  In  propor- 
tion to  the  amount  of  bis  claim.  It  la  equal- 


ly '  clear  from  the  allegatlomi  of  the  peti- 
tion tbat  all  the  creditors,  indirectly  at 
least,  joined  in  and  consented  to  the  employ- 
ment of  plaintiff  as  their  attorney  to  recover 
and  turn  over  to  the  receiver  funds  and 
property  belonging  to  said  copartnership; 
and  that  as  a  result  of  such  employmoit 
plaintiff  all^s  tbat  be  did  recover  and  turn 
over  to  tbe  receiver  tbe  sum  of  $30,000.  As 
to  the  means  or  methods  used  to  secure 
these  funds,  or  the  sources  from  which  the 
funds  were  derived,  the  petition  is  silent 
A  disclosure  of  these  facts,  If  deemed  neces- 
sary, might  have  been  aocompllshed  tlirongb 
tbe  agency  of  a  motion  to  make  more  def- 
inite and  certain,  but  not  by  a  general  de- 
murrer. We  think  tbat  tbe  ultimate  fact 
tbat  this  fund  was  recovered,  as  a  result 
of  tbe  employment  of  plaintiff  and  through 
Us  efforts.  Is  set  forth  In  tbe  petition  with 
sufiBclmt  clearness. 

It  is  a  well  established  rule  that  every 
trust  estate  must  bear  tbe  exposes  of  its 
own  administration.  It  becomes,  tlterefore, 
important  to  determine  whetlier,  under  the 
allegations  of  tbe  petition,  the  claim  of  plain- 
tiff is  a  proper  charge  against  the  funds  al- 
leged to  have  beoi  recovered  by  him  and  now 
in  tbe  bauds  of  tbe  defendant  as  receiver. 
The  rule  seems  to  be  well  established  tbat, 
where  one  of  many  parties  liaving  a  common 
interest  in  a  trust  fond,  at  his  own  expense 
takes  proper  proceedings  to  save  it  from  de- 
struction and  restore  it  for  the  purposes  of 
the  trust,  he  Is  ^titled  to  reimbursement, 
either  out  of  the  fund  itself,  w  by  propor- 
tional contribution  from  those  who  accept 
the  benefit  of  bis  efforts;  and  fees  paid  to 
an  attorney  by  a  iredltor  In  recovering  and 
preserving  a  common  fund  is  a  proper  Item 
of  expense  chargeable  against  such  fund. 
Trustees  v.  Greenougb,  105  U.  S.  527,  20  U 
Ed.  1157 ;  Cowdrey  et  al.  v.  Galveston, 
Houston  &  Henderson  R.  R.  Co.,  93  U.  S.  352, 
23  L.  Ed.  950;  Harrison  v.  Perea.  108  U.  S. 
311.  18  Sup.  Ct.  129,  42  L.  Ed.  478 ;  Electric 
Light  Co.  V.  Gas  Co.,  80  Tenii.  371,  42  S, 
W.  19:  Farmers*  Loan  &  Trust  Co.  v.  Oreen, 
79  Fed.  222,  24  C.  C.  A.  506;  Burden  Central 
Sugar-Reflnlng  Co.  v.  Ferris  Sugar-Maun- 
facturing  Co.  et  al.,  87  Fed.  810,  31  C.  C.  A. 
233 :  Campbell  v.  Provident  Savings  &  Loan 
Society  (Tenn.  Cb.  App.)  61  S.  W.  1090,  54 
L.  R.  A.  817;  Ex  parte  Plltt,  2  Wall.  Jr. 
453,  Fed.  Cas.  No.  11,228;  Clark's  ^peal, 
93  Pa.  368.  It  Is  Immaterial  whether  the 
fund  Is  recovered  before  or  after  tbe  appoint- 
ment of  tbe  receiver.  Tbe  lien  attaches  to 
the  fund  when  it  reaches  the  receiver's  bands, 
and  the  conditions  will  not  be  different  wheth- 
er the  fund  comes  into  his  iiands  upon  tbe 
assumption  of  the  trust  or  later.  Burden 
Central  Sugar-Reflnlng  Co.  t.  Ferris  Sugar- 
Manufacturing  Co.,  supra.  It  Is  also  Im- 
material whether  the  claim  for  solicitor's 
fees  is  presented  to  the  court  for  allowance 
by  tbe  creditor  or  creditors  who  employed 
falm,  or  by  the  attorn^  liluself.   In  Central 
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B,  R.  Co.  T.  Pettni,  113  U.  S.  116,  5  Sup.  Ct 
687,  28  L.  Ed.  915,  wbere  certain  creditors 
employed  counsel  to  institute  proceedings 
whereby  a  large  amount  of  propwty  was  ao 
cumulated  for  the  benefit  of  a  number  o: 
creditors  of  the  same  class,  and  where  the 
claim  was  preBeuted  by  the  attorney  Instead 
of  the  creditors  who  employed  blm,  the  court 
said :  "When  an  allowance  to  the  complain* 
ant  is  proper  on  account  of  solidtor's  fees, 
It  may  be  made  directly  to  the  solicitors 
themselves  without  any  application  by  their 
Immediate  client" 

After  a  careful  examination  of  the  petition 
we  are  of  the  opinion  that  it  states  a  cause 
of  action,  and  that  the  plaintiff  should  be 
given  an  opportunity  to  be  heard  in  support 
of  the  allegations  therein  contained.  The 
court,  therefore,  erred  in  rastalning  the  de- 
murrer. 

The  judgment  la  revened,  and  the  cause 

remanded. 

POTTER,  O.  J.,  and  BBARD,  concur. 


STATB  ex  leL  At^I^EN  t.  HAWKINS  «t  al.. 
County  Com'rs. 

(Supreme  Court  of  Montana.  Nov.  6,  1905.) 

pBOHlBiTlo?r — ^Appxal — Obdess  Afpeaiabue— 
Demukbers — Altebnativk  Writ. 
Under  Code  Civ.  Proc  i  1722.  ai  amended 
by  Seas.  Laws  1889,  p.  Im,  ennmeratins  all 
appealable  orders,  and  faiUng  to  spedfr  dther 
an  order  suataining  a  demurrer  or  an  on»t  gaa- 
tatnlog  a  motion  to  quash  an  altematlre  writ 
Of  prohibition*  neither  of  sndi  ordtn  is  ap- 
pealable. 

[Ed.  Note. — For  cases  In  point,  see  T<^  40 
Cent.  Dig.  PEobibition,  |  83.1 

Appeal  firom  District  Conrt,  Madison 
County;  U.  H.  Parker,  Judge. 

Application  by  the  state,  on  relation  of 
George  B.  Alien,  for  a  writ  of  prohibition 
against  Robert  N.  Hawkins  and  otfaera,  com- 
missioners of  Madison  county.  A  motion  to 
Onash  an  alternative  writ  was  granted,  and 
relator  appeals.  Dismissed. 

W.  A.  Clark  and  Geo.  R.  Allen,  for  appel- 
lant Kirk  &  Clinton,  for  respondents. 

HOLLOWAT,  J.  In  June,  1904,  certain  per- 
sons representing  themselves  to  be  resident 
taxpayers  of  the  town  <^  Twin  Bridges,  In 
Madison  county,  presented  to  the  board  of 
county  commlKloners  a  written  petition  In 
wblch,  among  other  things,  they  alleged  that 
the  town  of  Twin  Bridges  did  not  have  300 
Inhabitants,  and  asked  the  board  to  appoint 
a  cotapetaat  person  lo  take  the  cwisus  of 
such  town  fw  the  pn^rase  of  having  its  cor- 
porate eadsteoce  discontinued.  The  board, 
having  acted  upon  the  petition  and  having 
made  an  order  for  the  appointment  of  a  per- 
son to  take  the  census,  the  town  clerk  com- 
menced proceedings  In  the  district  court  to 
secure  «  writ  of  prolilbltlon  to  restrain  tke 


board  from  further  proceeding  In  the  matter. 
An  alternative  writ  of  i»rohibltlon  was  is- 
sued and  served.  Upon  the  return  the  de- 
fendant board  of  county  commlsfdoners  moved 
to  quash  the  alternative  writ  and  answered 
the  order  to  show  cause  embraced  in  sndi 
writ  The  court  suatalned  the  motion  and 
quashed  the  alternative  writ  in  an  order  as 
follows:  "The  motion  to  quash  the  writ  of 
prohibition  heretofore  submitted  and  tv  the 
court  taken  under  advisonent  The  court 
now  sustains  the  motion  and  orders  the  ^ 
plication  dismissed,  to  which  ruling  plaintiff 
excepts,  and  all  further  proceedings  are 
stayed  for  five  days.**  Plaintiff's  notice  ct 
appeal  specifies  that  he  appeals  to  this  court 
from  the  order  of  the  district  oonrt  sustain- 
ing the  motion  of  d^endants  to  quash  and 
dismiss  said  petition  of  plaintiff,  and  sus- 
taining the  demnrrer  of  defendants  to  said 
petition,  and  from  tbt  wbole  at  Mdi  of  said 
orders. 

In  the  record  presented  to  this  court  there 
Is  not  any  judgment  and  In  fact  the  notice  of 
aiveal  does  not  indicate  that  an  aiveal  from 
a  Judgment  Is  Intended.  We  are  unable  to 
understand  what  is  meant  by  the  reference 
In  the  notice  of  appeal  to  the  order  sustalo- 
Ing  defendants'  demurrw  to  plaintiff's  peti- 
tion, unless  the  reference  Is  to  the  order 
sustaining  the  motion  to  quash.  Neitbo:  an 
order  sustaining  a  demurrer  nor  an  order 
sustaining  a  motion  to  quash  an  alternative 
writ  of  prohibition  is  appealable.  Section 
1722  of  the  Code  of  Civil  Procedure,  as 
amended  by  an  act  of  the  Sixth  L^slative 
Assembly  (Sees.  liSws  1899,  p.  146),  enn- 
merates  all  appealable  orders,  and  neither  of 
those  mentioned  In  this  notice  of  appeal  is 
included.  As  the  orders  from  which  this  ap- 
peal was  att^pted  to  be  taken  are  not  ap- 
pealable orders,  this  court  cannot  review 
the  case  on  its  merits  and  tlie  appeal  Is  dis- 
missed. 

Dismissed. 

BRANTLT,  a  X,  and  MCLBURN,  J.,  con- 
cur. 


DEMAES  V.  HUDON. 
(Supreme  Court  of  Montana.   Nov.  0.  1906.) 

1.  Election  or  REUEDHB^WAivxa  or  Tokt. 

Where  a  pledgor  demanded  an  accouating 
by  the  pledgee,  not  only  of  the  proceeds  derived 
by  the  pledjcee  from  the  use  of  the  property 
pledged,  out  alao  for  tb«  aale  price  of  the  prop- 
erty, and  thereafter  sued  to  recover  such  soma* 
he  thereby  waived  the  pledgee's  twt  in  con- 
verting  the  property  by  selling  the  same, 
a  Ju»T— Right  to  Jubt  TBiAi>-AccotJNTiNo. 

A  aait  by  a  pledgor  againat  the  pledgee  for 
an  accounting  of  the  proceeds  derived  from  the 
use  of  the  property  pledged,  and  for  the  proceeds 
of  a  wrongful  sale  thereof,  as  authorised  by 
Civ.  Code,  |  2979.  a  an  action  for  an  accounting, 
cognisable  in  equity,  in  which  the  deftadant  is 
not  entitled  to  a  jury  trial. 

[Ed.  Note.— For  cases  in  point;  see  T«L  81, 
Cent  Dig.  Jury,  i  6S.J 
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8.  PLBDOKB— Gomrnnoir  «f  Pxjdob— Exteut 

OF  LlABIUIT. 

Where  a  pledfee  conrcrtod  the  P>*<>pc^ 
liledged  b;  aelliag  the  lame  on  credit  for  $2,60(X 
without  lutereBt,  taking  the  purchaser's  secored 
note,  which  od  pajment  of  f2,050  was  nir- 
rendered,  the  pledgor,  on  waiTing  the  tort,  vaa 
entitled  to  recover  the  full  sate  pric&  and  waa 
not  limited  to  the  amount  which  the  pledgee  bad 
actually  received  from  the  purchaser. 
4.  Save — Accojnrnsa — Imxmn. 

\Vb««  a  pledgee  of  certain  property  aoM 
the  same  on  credit,  without  interest,  toe  pledgor, 
on  ratifying  the  sale  and  suing  the  oleogee  for 
an  accounting,  was  chargeable  with  Interest  on 
the  loan  secured  by  the  pledge  at  the  agreed 
rate  to  the  dat*  at  whicb  defendant  received 
payment  for  the  property  sold  sufficient  to  dis- 
charge the  indebtedness,  and  not  merely  to  the 
date  of  the  sale. 

Appeal  from  District  Court,  Silver  Bow 
Ckiunty;  E.  W.  Harney,  Judge. 

Action  by  Joseph  Demars  against  Ctaarles 
O.  Hudon.  From  a  Judlgment  for  plaintiff, 
defendant  appeals.  Ifodlfled  and  affirmed. 

Jobn  X  McHatton.  for  appellant  U  P. 
Foreatell  and  Kirk  ft  OUnton,  Cor  reqKmd- 

HOLLOWAT,  J.  Tha  complaint  In  this 
action  aUeges  that  oa  Angust  81,  1S98,  tbe 
plaintiff  delirered  to  tbe  d^endant  eotaln 
personal  pn^itertir,  cgoi^riBlng  a  teaming  out- 
fit of  tbe  Talne  of  $3,000^  by  way  of  pledge, 
to  secnra  the  sum  ot  I1.2TC,  tben  borrowed 
by  the  idtintlfl  from  the  defendant;  that 
defendant  accepted  tbe  vmjferty  as  snch 
pledge  and  agreed  to  snploy  tbe  same  and 
apply  the  net  earnings  of  It  to  the  liqnlda- 
tlon  of  such  Indebtedness,  and  to  fully  ac- 
connt  to  the  plalntlfl  for  snch  earnings;  that 
the  defendant  in  porsoance  of  snch  agree- 
ment did  employ  the  ontilt  and  reotfTed 
from  snch  employment  large  snms  ot  money, 
the  exact  amonnt  of  which  is  to  the  idalntiff 
unknown,  for,  although  oftn  reqaested  so 
to  dOk  tbe  defendant  has  refused  to  render 
any  accoant  whatever;  that  on  December 
16,  180^  the  defotdant,  disregarding  his  ob- 
Iteetlons  as  such  i^edgee^  wrongfully  sold 
and  disposed  of  Oie  property  tm  the  sum  of 
$2,600;  and  that  before  the  commencement 
of  this  action  the  plaintiff  demanded  an  ac- 
counting of  all  mottiys  derived  from  the  sale 
of  such  pn^ierty,  as  well  as  from  tfie  ean^ 
In^  of  tbe  same,  which  was  refused.  The 
prayer  Is  fin-  an  accounting  by  the  defendant 
f6r  the  earnings  of  tiie  property  while  in  his 
possession,  as  well  as  for  the  price  received 
from  the  sale  of  the  8am&  The  answw  denies 
graerally  and  specifically  tbe  allegations  of 
the  complaint,  except  that  defendant  rec^ved 
tiie  property  and  employed  the  same,  and 
that  he  sold  It  and  refaaed  to  account  for 
dther  the  sale  price  or  the  proceeds  of  its 
emplosrment  Defendant  alleges  that,  while 
the  property  was  in  his  possemlon,  the  cost 
<ot  keeping  the  same  ms  greater  than  Its 
nmings.  While  there  was  notfaltag  what- 
ever in  the  answer  to  require  a  r^ly,  a  re- 
ply wai^  In  ftict,  fUedi  which  sets  forth  tiial; 


when  tbe  transaction  of  August  81,  1898, 
was  had,  the  plaintiff  did  execute  and  dellvw 
to  the  d^ndant  a  bill  of  sale  tm  tiw  prop- 
erty, absolute  cm  Its  fac^  but  ttiat  possesion 
of  tbe  property  was  deUvered  to  tbe  def aid- 
ant at  the  same  time,  and  that  the  bill  of 
sale  was  Intended  to  be,  and  was  In  fact,  on£y 
evidence  of  security  fOr  the  Indebtedness  ow- 
ing by  tbe  plaintiff  to  the  defendant  Only  one 
issue  was  presented  by  tbe  pleadings :  Was 
the  transaction  of  August  81.  1898,  an  abso- 
lute sale,  or  was  It  a  pledge?  If  a  sale,  then 
there  is  no  merit  In  the  contcoveray;  If  a 
pledge,  then  d^ndant  owed  Uie  dnty  vt 
accounting  to  the  plaintiff.  At  the  com- 
mracement  of  the  trial  tbe  court.  In  an- 
swer to  a  sufis^tlon  of  counsel.  Intimated 
that  to  the  Jury  Impaneled  would  be  sub- 
mitted a  special  InterrogatMry  to  determine 
whether  the  transaction  between  tbe  parties 
was  a  sale  or  a  pledge  To  this  atatement 
from  the  court  counsel  for  defendant  except- 
ed. The  inry  found  Uiat  tbe  traimcthni 
oonstltttted  a  pledge,  and  tbeveiqMai  the  court 
adi^ted  snch  finding  and  refWred  tbe  cause 
to  a  referee  to  take  the  accounting.  np<m 
waeb  accounting  tin  r^Oree  found  that  there 
was  due  to  the  plaintiff  from  tbe  defendant 
a  balance  of  $766.68.  This  report  was  adopted 
by  the  court,  with  the  exertion  ttiat  tbe  court 
allowed  the  defendant  $800  for  bis  care  ot 
the  property  while  in  his  posnessfaai.  and  en- 
tered jndgnkeut  in  favor  of  ttie  plaintiff  for 
$460.08,  with  Interest  From  this  Judgment 
and  from  an  order  denying  the  defendant  a 
new  trial,  be  appealed. 

Some  contention  Is  now  made  that  tbe  de- 
fendant waa  entitled  to  a  Jury  trial  of  tbe 
case  as  a  -whole.  If  tbe  action  Is  one  to  coa< 
Twslon,  and  In  tills  counsel  Is  correct  But, 
notwithstanding  counsel  for  respondent  con- 
sumes bis  oitlre  brief  attempting  to  show 
that  i^totUTa  actl<ni  was  one  in  conTerslon 
and  In  attempting  to  Jnatlty  tb»  oomVu 
treatment  of  It,  we  will  not  reverse  the  trial 
court,  it  It  proceeded  upm  a  correct  theory 
of  the  ease,  and  according  to  that  theny  did 
not  commit  reversible  error,  ev«j  tbongh 
counsrt  for  respondent  In  this  court  takes  a 
position  which  would  neeessttato  a  reversalt 
if  adopted  by  us.  Tbe  complaint  shows  up- 
on ite  tacefhat  after  tin  aale  of  the  property 
by  the  defendant  the  plaintiff  demanded 
an  accounting,  not  only  of  the  proceeds  de- 
rived from  the  use  of  the  prupeity  by  the 
defendant  but  for  the  sale  price  of  tile  prop- 
erty as  well,  and  brings  this  action  to  re- 
cover tiiose  sums.  These  acti  upon  his  part 
constituted  a  walvw  of  Uie  tort  Strong  v. 
Adams,  80  Tt  231,  78  Am.  Dec.  SOB.  It  Is 
donaitary  that  one  having  a  cause  of  actlm 
ot  this  cbaractv  may  waive  the  tort  and  soe 
for  an  accounting:  In  fact  the  Code  spe- 
elllcally  confm  upon  htm  thia  right  Sec- 
tion 2979,  Civ.  Code.  The  action  is  clearly 
one  for  an  accounting,  cognizable  In  a  court 
of  equity  (1  Oya  ^),  and.  betog  snch,  tbe 
defwdant  was  not  wtltled  to  a  Jury  trial 
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The  court  could  with  propriety  call  to  its  as- 
sistance a  Jury  to  determiue  the  Issue  of 
fact  raised  by  the  pleadings,  as  it  did  iu  this 
Instance,  and  the  jury  having  found  that  the 
transaction  of  August  31,  1S!)S,  was  a  pledge 
there  remafued  nothing  to  determine  but  the 
amount,  if  any,  due  the  plaintiff  from  the  de- 
fendant from  the  sale  of  the  property  and 
its  use  while  In  the  possession  of  the  de- 
fendant, less  the  amount  of  the  Indebtcduess 
owing  from  the  plaintiff  to  the  defendant, 
to  be  determined  by  an  accounting,  which 
the  court  could  have  taken  or  which  it  could 
take  by  a  referee,  as  was  done  in  this  case. 

The  principal  complaint  made  here  Is  that 
the  defendant  was  charged  with  the  full 
sale  price  of  the  property,  $2,500,  whereas 
counsel  for  the  defendant  contends  that  he 
cau  be  charged  only  with  the  amount  which 
he  received  from  such  sale.  The  record 
discloses  that  the  sale  was  made  on  credit, 
without  Interest  that  the  defendant  took  a 
note  for  the  price,  which  was  secured,  and 
that,  when  the  sum  of  $2,050  had  been  paid, 
he  surrendered  up  the  note,  and,  as  he  says, 
took  the  purchaser's  word  for  the  balance. 
Withont  any  excuse  whatever  for  his  appar^ 
ent  negligence  In  this  respect,  the  defendant 
now  Insists  that  he  should  not  be  held  to  ac- 
count for  such  balance.  While  the  plaintiff 
will  be  held  to  have  approved  the  sale  by 
suing  for  an  accounting,  he  cannot  be  held 
to  have  waived  his  right  to  Insist  upon  an 
accounting  for  the  full  purchase  price ;  other- 
wise, the  defendant  might  have  forgiven  the 
purchaser  one-half  of  the  price,  or  any  other 
portion,  and  have  bound  the  plaintiff  there- 
by. If  the  remaining  $450  Is  not  paid,  the 
defendant  has  no  one  to  blame  but  himself, 
and  la  not  In  a  position  to  complain  for  his 
own  wrongful  act  While  It  is  a  general 
rule  that  a  trustee  can  be  held  responsible 
only  for  the  amount  which  he  receives  (28 
Am.  &  Eng.  Enc.  of  Law,  1079),  yet  to  that 
rule  is  this  exception :  That  whenever  he 
has  been  guilty  either  of  actnal  misconduct 
or  unreasonable  negligence  in  the  perform- 
ance of  his  duty,  he  becomes  responsible  to 
the  person  for  whom  the  trust  property  Is 
held,  and  is  chargeable  In  equity  with  all 
damages  caused  to  the  estate  by  his  breach 
of  trust  28  Am.  &  Eng.  Enc.  of  Law,  1059. 
As,  for  Instance,  he  will  be  held  liable  for 
neglecting  to  take  proper  steps  to  collect 
from  a  purchaser  the  full  purchase  price 
of  property  sold.   Id.  1069. 

However,  In  determining  the  amount  due 
on  the  accounting,  we  think  the  court  erred. 
It  Is  conceded  that  while  In  the  possession  of 
the  defendant  the  property  earned  $1391.28, 
and  this,  together  with  the  sale  price  of  the 
property,  $2,500,  amounts  to  $3,891.28,  with 
which  the  defendant  is  properly  chargeable. 
Expenses  Incurred  by  the  defendant  in  car- 
ing for  the  property,  to  the  amount  of 
$1,714.48,  are  admitted.  In  addition  to  this, 
the  court  allowed  the  defendant  $300  for  bis 
time  and  trouble  in  caring  for  the  property, 


and  $87.50  for  the  services  of  a  bookkeetier 
to  keep  the  accounts,  and  no  complaint  is 
made  of  this  action  of  the  court  Of  course, 
the  defendant  was  entitled  to  be  credited 
with  the  amount  of  his  loan  to  plaintiff, 
$1,275,  and  to  receive  Interest  thereon  at 
the  rate  agreed  upon,  1  per  cent  per  month. 
But  In  computing  this  interest  the  court 
limited  the  time  during  which  the  Interest 
should  he  allowed  to  the  date  of  the  sale, 
December,  1898,  whereas  defendant  should 
have  been  allowed  Interest  to  the  date  at 
which  he  received  payment  for  the  property 
sufficient  to  discharge  this  Indebtedness, 
which  was  February  14,  1900,  for,  as  plain- 
tiff is  held  to  have  approved  the  sale,  he 
must  he  held  to  have  approved  It  as  made; 
that  Is,  on  time,  without  Interest.  The  court 
only  allowed  the  defendant  $44.62  interest 
on  the  loan,  whereas  he  should  have  been 
credited  with  Interest  amounting  to  $223.12, 
a  difference  of  $178.50. 

The  order  overruling  the  motion  for  a  new 
trial  Is  affirmed.  The  cause  will  be  remand- 
ed to  the  district  court  with  direction  to 
modify  the  Judgment  by  decreasing  the 
amount  thereof  by  $178.50,  and,  when  so 
modified.  It  will  be  affirmed.  E^cb  party 
will  pay  his  respective  costs  in  this  court 

Modified  and  affirmed. 

BRANTLT,  O.  J.,  and  MILBURN.  J.,  con- 
cur. 


MILES  V.  SWANSON. 
(Supreme  Court  of  Oregon.   Nov.  3,  1905.) 

1.  Appeal  —  Rbcobd  —  Nbcessitt  of  Evi- 
dence. 

Where  no  bill  of  exceptions  is  in  the  rec- 
ord, and  th*  evidpnce  is  not  brought  before  the 
Supreme  Court  for  review,  any  error  in  the  find- 
itiKs  of  fact  1h  not  subj^t  to  review. 

[Ed.  Note, — For  cases  in  point,  see  vol.  3, 
Cent.  Die.  Appeal  and  Error,  |g  2433-2430.1 

2.  Same— Review  of  Facts— Conclusiveness 
OF  Findings. 

The  Supreme  Court  cannot  disturb  a  find- 
ing of  fact  made  by  the  trial  court,  unless  there 
is  uo  evidence  from  which  such  finding  may 
reasonably  he  inferred. 

3.  Same— Di»MissAL— Grounds, 

Where  the  only  assignment  of  error  at- 
tacks the  findings  of  fact,  anii  the  evidence  is 
not  in  the  record,  the  api>eal  wilt  be  dismissed. 

Api)eal  from  Circuit  Court  Multnomah 
County;  John  B.  Cleland,  Judge. 

Action  by  W^.  A.  Miles  against  Samuel 
Swanson.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  On  motion  to  dismiss. 
Granted. 

George  P.  Lent  for  appellant  Chamber- 
lain &  Thomas,  for  respondent 

PER  CURIAM.  The  plaintiff  had  Judg- 
ment in  a  trial  before  the  court;  a  Jury  be- 
ing waived.  An  estoppel,  by  way  of  former 
adjudication,  was  pleaded  in  the  reply  to 
certain  matters  of  defense  set  np  In  tlie  an- 
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Rwer.  Tbe  court  made  a  specific  finding  as 
to  tlie  estoppel,  and  tbe  only  asslgnmeut  of 
error  upon  wliich  the  appellant  now  relies  Is 
with  reference  to  such  finding.  No  bill  of 
exceptions  was  settled  or  filed  In  the  cause, 
and  the  case  is  here  wholly  upon  the  findings 
of  fact  and  conclusions  of  law  rendered  by 
the  circuit  court  and  the  judgment  entered  In 
pursuance  thereof.  The  respondent  now  moves 
to  dismiss  the  appeal,  and  for  reasons  thereof 
ui^es  that,  there  being  no  bill  of  exceptions 
in  the  record,  no  questions  are  presented  for 
our  determination. 

The  findings  of  fact  were  rendered  after 
trial  «pon  the  merits,  which  Implies  that  the 
trial  court  heard  evidence  upon  tbe  matters 
at  Issue  under  the  pleadings,  and  that  from 
such  evidence  deduced  Its  findings.  None  of 
the  evidence  having  been  broi^ht  up,  it  is 
impossible  for  us  to  say  whether  the  deduc- 
tions of  the  trial  court  are  right  or  wrong, 
and,  besides,  this  court  could  not  disturb  a 
finding  of  fact,  unless  there  was  no  evidence 
adduced  from  which  such  finding  could  rea- 
sonably be  inferred.  Hlcklln  v.  McClear,  18 
Or.  126,  22  Pac.  1057.  The  record  discloses 
no  such  condition.  It  Is  not  Insisted  that  the 
findings  do  not  support  the  judgment,  but 
only  that  the  court  erred  In  this  one  finding 
of  fact  The  record  being  such  that  we  can- 
not determine  anything  as  to  that,  there  are 
no  questions  presented  for  our  consideration, 
for  which  reason  the  motion  to  dismiss  the 
appeal  should  be  allowed,  and  It  Is  so  or- 
dered. 


STATE  v.  BHOWNINQ.' 
(Supreme  Court  of  Oregon.  Oct.  80,  1905.) 

1.  Embezzleuekt— Larcent—Infobuation. 

B.  &  C.  Comp.  f  1805,  providioc  that  a 
person  who  embezzles  the  property  of  another 
shall  be  guilty  of  larceny,  did  not  blend  the 
crimes  of  embezzlement  and  larceny,  so  as  to 
require  an  indictment  or  an  information  for 
embezztemeot  to  aver  that  defendant  "took, 
stole,  and  carried  away"  the  goods  or  chattels 
converted. 

[Bd.  Note. — For  cases  in  point,  see  vol.  18, 
CenL  Dig.  Embezzlement,  |  ul.] 

2.  CaiMiNAL  Law— JuBiSDicnoN  — Munic- 
ipal COUBTS. 

Sp.  Laws  1903,  p.  131,  S  329,  gives  the 
Portland  municipal  court  tbe  jurisdiction  of  a 
Justice  of  the  peace.  B.  &  C.  Comp.  8  2194 
(I^aws,  p.  295),  provides  tliat  a  justice's  court 
shall  have  jurisdiction  of  the  crime  of  larceny, 
where  the  puniKhment  may  be  imprisonment 
in  the  county  jail,  or  by  fine;  and  section  1798 
declareK  that  where  the  value  of  property  stolen 
does  not  exceed  a  justice's  court  shall  have 
jurisdiction.  Section  18().")  provides  that  if  any 
private  person  shall  embezzle  or  fraudulently 
convert  any  money  belonging  to  another  in  his 
possession,  etc.,  he  shall  "be  deemed  guilty  of 
larceny"  and  on  conviction  shall  be  punished 
accordingly.  Held,  that  the  phrase  "deemed 
guilty  of  larceny"  referred  to  statutory  larceny, 
and  not  larceny  at  common  law,  and  that  the 
municipal  court  therefore  had  jurisdiction  of 
an  offense  of  embezzlement  of  an  amount  not 
exceeding  $3n. 

Appeal  from  Circuit  Court,  Multnomah 
Oouuty;  Arthur  L.  Frazer,  Judge. 
'Rebearlng  denied  December  1,  1906. 


A.  J.  Browning  was  convicted  of  embezzle- 
ment, and  be  appeals.  Affirmed. 

McCants  Stewart,  for  apiiellaut.  A.  M. 
Crawford.  Atty.  Gen.,  John  Manning,  Dist 
Atty.,  and  H.  B.  Adams,  Deputy  Dist.  Atty., 
for  the  State. 

MOORE,  jr.  The  defendant,  A.  J.  Brown- 
ing, was  charged  In  tbe  municipal  court  ffir 
the  elty  of  Portland  with  the  aime  of  em- 
bezzling f20,  and,  having  been  convicted 
thereof  and  sentenced  to  imprisonment  In  the 
county  jail,  he  appealed  from  anch  jadgmmt 
to  tbe  circuit  court,  where  tbe  cause  was 
tried  anew,  resulting  in  a  like  judgment,  from 
which  be  appeals  to  this  court 

His  counsel  contends  that  the  coort  in 
which  the  action  was  Instituted  did  not  have 
jurisdiction  of  tbe  subject-matter,  and,  this 
being  so,  that  the  circuit  court  erred  in  not 
reversing  the  ju^ment  of  the  mimicipal 
conrt  and  discharging  the  defendant  The 
authority  by  which  tbe  police  court  asatmied 
to  act  In  the  matter  Is  to  he  found.  If  at  all, 
in  the  following  provisions  of  the  charter  of 
the  city  of  Portland.  The  municipal  court 
for  tbe  city  of  PortJimd  has  therein  the  ju- 
risdiction and  aatborlty  of  a  justice  of  the 
peace.  Sp.  Uiws  Or.  1903,  p.  131.  |  329.  An 
examination  of  the  statute  in  respect  to  tbe 
authority  of  the  latter  court  discloses  that  a 
justice's  court  has  jurisdiction  of  tbe  crime 
of  larceny,  committed  or  triable  In  the  county 
In  which  such  court  Is  held,  where  tbe  ponlsb- 
ment  therefor  may  be  Imprlsonmoit  In  the 
county  jail  or  by  fine.  B.  &  C.  Comp.  S  2194; 
Laws  Or.  1903,  p.  296.  Where  the  value  of 
tbe  property  stolen  does  not  exceed  the  sum 
of  $35,  a  justice's  court  has  jurisdiction  of 
the  crime,  and  upon  conviction  of  tbe  person 
charged  therewith,  may  sentence  him  to  im- 
prisonment in  tbe  connty  jail  for  not  lees 
than  one  month  nor  more  than  one  year,  or 
may  Impose  a  fine  of  not  less  than  $25,  nor 
more  than  $10a  B.  &  O  Comp.  S  1798.  Tbe 
statute  all^^ed  to  have  been  violated  by  the 
defendant,  is,  so  far  as  Involved  herein,  as 
follows:  "If  any  •  •  •  employe  •  •  • 
of  any  private  person  *  *  *  shall 
bezzle  or  fraudulently  convert  to  his  own 
use  •  •  •  any  money  •  *  •  of  an- 
other •  •  ♦  which  shall  have  come  into 
his  possession,  or  be  under  bis  care,  by  virtue 
of  such  employment,  such  •  •  *  employd 
*  •  •  shall  be  deemed  guilty  of  larceny, 
and  upon  conviction  thereof  shall  he  punished 
accordingly."   Id.  S  1805. 

The  question  presented  by  this  appeal  is 
whether  or  not  tbe  l^slatlve  declaration  that 
a  person  who  converts  to  his  own  use  tbe 
property  of  another  which  has  lawfully  come 
into  his  possession  "shall  be  deemed  guilty 
of  larceny,"  etc.,  confers  upon  a  Justice's 
court  authority  to  bear  and  determine  the 
guilt  or  innocence  of  a  person  chained  with 
the  commission  of  embezzlement,  when  the 
value  of  the  personal  property  converted  does 
not  exceed  ^85,  thou8;b  the  latter  offense  ia 
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not  specified  In  the  list  of  crimes  of  which 
such  court  has  jurisdiction.  To  uphold  the 
jurisdiction  of  the  municipal  court,  and  there- 
by to  affirm  the  judgment  In  the  case  at  bar, 
the  clause  "shall  be  deemed  guilty  of  lar- 
ceny," etc.,  must  be  so  construed  as  to  ren- 
der the  term  "embezzlement"  equivalent  to 
"larceny."  Larceny  was  a  crime  at  common 
law,  and  consisted  of  a  trespass,  committed 
In  the  taking  of  the  peraonal  goods  or  chat- 
tels of  another,  with  Intent  to  convert  them 
to  the  taker's  use,  without  the  consent  of  the 
owner.  Embezzlement  was  not  a  common- 
law  offense,  but  has  been  defined  as  a  crime 
by  statute.  This  crime  cannot  be  committed 
unless  the  defendant  Is  in  the  lawful  posses- 
sion of  the  property  at  the  time  of  the  con- 
version. "As  trespass,"  says  Mr,  Justice 
Mulkey,  in  Johnson  v.  People,  113  III.  99,  "Is 
an  Injury  to  the  possession  only.  It  logically 
and  legally  follows  that  no  one  In  the  law- 
ful possession  of  goods  can  commit  larceny 
of  them,  for  It  were  Idle  and  absurd  to  talk 
of  one  committing  an  Injury  to  bis  own  pos- 
session." Embezzlement  consists  In  the  breach 
of  some  trust  relation  by  one  In  the  lawful 
possession  of  the  personal  property  of  another 
who  fraudulently  converts  It  to  his  own  use. 
In  larceny,  there  Is  no  breach  of  any  confi- 
dential relation  as  In  embezzlement,  while  In 
the  latter  crime,  there  1b  no  trespass  as  in 
larceny. 

One  of  the  constituents  of  the  crime  of 
larceny  and  of  embezzlement  Is  the  fraudu- 
lent conversion  of  the  personal  property  of 
another  without  his  consent,  which  unlaw- 
ful deprivation  In  each  Instance  constitutes 
the  gist  of  the  offense.  This  common  ele- 
ment of  the  respective  crimes  evidently  in- 
duced the  legislative  assembly  to  classify 
embezzlement  as  larceny.  The  statutory  dec- 
laration that  a  person  who  embezzles  the 
property  of  another  shall  be  deemed  guilty 
of  larceny  did  not  blend  those  crimes,  so  as 
to  require  an  indictment  or  an  Information 
charging  the  commission  of  embezzlement  to 
aver  that  the  defendant  "took,  stole,  and 
carried  away"  the  goods  or  chattels  con- 
verted. State  T,  Sweet,  2  Or.  127;  State  v. 
Reinhart,  26  Or.  466,  38  Pac.  822.  To  have 
held,  in  the  cases  cited,  that  the  formal 
cha^  of  embezzlement  required  an  allega- 
tion that  the  defendant  "took,  stole,  and 
carried  away"  the  goods  of  another,  would 
have  been  contrary  to  the  fact,  and  If  such 
statement  were  considered  material,  would 
probably  result  In  each  instance  in  an  ac- 
quittal, because  in  embezzlement  the  taking 
iB  always  lawful.  To  ascertain  the  Intent  of 
the  legislative  assembly,  so  as  to  determine 
the  meaning  of  the  clause,  "shall  be  deemed 
guilty  of  larceny,"  etc.,  an  examination  of 
the  Criminal  Code  Is  thought  advisable.  In 
cases  of  murder  and  manslaughter,  the  per- 
sons committing  the  respective  crimes,  under 
the  clrcomstances  Indicated  in  tlie  statute, 
are  not  declared  to  be  guilty  thereof,  but 
only  "deemed"  to  be  so.  B.  &  C.  Ckmip.  fift 
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1741-1750,  2139.  The  same  method  is  pur- 
sued In  cases  of  rape  (Id.  S  17U0},  arsou  (Id. 
SS  1779-1781),  burglary  (Id.  i%  1703-1790). 
larceny  (Id.  §§  1798,  18(Mr-1807,  1811),  forsery 
(Id.  a  1867-186S),  and  perjury  (Id.  9  1875). 
This  frequent  use  of  the  word  "deemed"  leads 
us  to  conclude  that  the  legislative  assembly 
Intended  by  its  use  in  section  1805  to  classify 
embezzlement  as  larceny.  Not  larceny  as  the 
term  was  understood  at  common  law,  which 
necessarily  involved  an  unlawful  taking  of 
the  personal  goods  or  chattels  of  another, 
but  statutory  larceny,  which  consists  of  a 
felonious  conversion  of  the  personal  property 
of  another,  of  which  the  person  guilty  there- 
of had  the  rightful  possession.  The  legisla- 
tive assembly  possessed  plenary  power  to 
designate  embezzlement  by  any  name  that  It 
might  adopt,  and  having  selected  the  word 
"larceny"  as  expressing  the  crime  committed, 
a  justice's  court  has  Jurisdiction  thereof 
when,  as  In  the  case  at  bar,  the  value  of  the 
property  converted  does  not  exceed  the  sum 
of  *35. 

The  municipal  court  for  the  city  of  Port- 
land having  the  same  authority  as  a  justice's 
court.  It  follows  that  the  Judgment  of  the 
circuit  court  should  be  affirmed,  and  it  is  so 
ordered. 

Ex  parte  80HNCEB.  (Cr.  1,273.) 
(Supreme  Court  of  California.  Nov.  27,  1906.) 

1.  St ATDTEfl— Passage— TiuE  of  Taking  Ef- 
fect. 

Act  March  20,  1905  (St.  1905.  p.  422,  c. 
354),  regulating  chattel  loans,  prescribed  no 
time  when  it  would  take  effect,  and  did  not, 
therefore,  t>ecome  effective  until  May  19,  1905, 
under  Pol.  Code,  I  323,  providing  that  ever>- 
Btatute,  unless  a  different  time  is  prescribed 
therein,  takes  effect  on  the  rixdeth  day  after 
its  passage. 

2.  Same— iKcoNsrsTENCiss— Repeai,. 

Act  March  20,  1905  (St.  1905,  p.  422,  c 
354),  regulating  chattel  loans,  did  not  become 
effective  until  Hay  10,  1905.  and  Act  March 
21,  1905  (St.  190^  p.  711,  c.  550),  relating  to 
the  same  subject,  in  terms,  became  effective  on 
its  passage.  Beld  that,  with  reference  to  in- 
coDfiistencies  between  the  two  acts,  the  pro- 
TisioDB  of  the  act  of  March  2l8t  would  not 
control,  nor  repeal  those  of  the  act  of  Mardi 
20tb,  if  the  conflicting  parts  of  the  later  act 
were  uncoDstitutionai. 

3.  Same— Gbrebai.  Losa— UniFOBinTT  of  Op- 
bbation. 

Act  March  21,  1905  (St.  1905.  p.  711.  e. 

550),  provides  for  the  incorporation  of  associa- 
tions to  lend  money  on  personal  sccuritf :  and 
section  12  (page  714)  declares  that  no  pei-son. 
firm,  or  corporation  other  than  corporations 
organized  niraer  the  act  shall  receive  any  in- 
terest greater  than  1^^  per  cent,  a  month  for 
loans  of  less  than  $300  on  security  of  certain 
specified  personal  property,  and  declares  that 
any  person  violatiof;  the  provisions  shall  be 
guilty  of  a  misdemeanor,  and  be  punished  by 
a  fine  of  $100  for  the  first  offense  and  by  like 
fine  and  imprisonment  in  the  county  jail  for 
30  days  for  the  second  and  each  subsequent 
offense,  with  the  forfeiture  of  interest  on  the 
loan ;  and  Rection  13  declares  that  any  corpora- 
tion organized  under  the  act,  which  shall  vio- 
late its  provisions,  fihall  be  liable  to  a  penalty 
of  $100  for  each  and  every  day  of  the  continu- 
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ance  of  such  Tlolation,  and  shall  forfeit  its 
right  to  do  business,  also  that  any  director, 
officer,  or  employe  thereof  violating  the  same 
shall  be  gailty  of  a  misdemeanor,  and  be  fined 
not  exceeding  (100,  or  be  lmi>riBoned  in  a 
connty  jail  for  not  more  tiian  six  months,  or 
both.  Held,  that  the  offenses  defined  by  sec- 
tion 12  and  the  penal  proviaions  were  nneqnal 
in  operationt  and  that  such  section  violated 
the  coQstitntKMial  proridon  that  all  laws  shall 
be  uniform  In  operation. 
4.  Saux. 

Act  March  20.  1905  rSt.  1905,  p.  422.  c 
8S4),  for  the  regulation  of  interest  on  chattel 
loans,  declares  that  It  shall  be  nnlawfal  for 
any  individual,  etc,  leading  money  on  certain 
specified  personal  property,  to  charge  more  than 
1^  per  cent,  a  month  Interest,  etc. ;  and  section 
2  uwge  423)  makes  a  violation  of  the  act  a  mis* 
demeanor  panisliable  by  fine  and  imprisonment 
Betd,  that  since  such  act  regulates  loans  on 
chattel  security  on  property  mentioned  tbereln, 
bat  does  not  apply  to  loans  on  other  personal 
property  permitted  to  be  mortgaged  by  Civ, 
Code,  i  was,  it  vioUtes  Const.  arL  1,  {  11 
providing  tiiat  all  laws  ct  a  general  nature 
idiall  have  a  aniform  operation. 
8.  CoNsrmrnoNAL  Law  —  Class  Lbgibla- 

TION. 

Such  act  also  violates  Const,  art.  1,  I  21. 
forbidding  the  grant  to  a  class  ot  dtliens  of 
privileges  and  Immunities  not  glrai  on  tlie 
same  terms  to  all  citixens. 
&  Saue— Equai.  PsoTKcnoH  OT  Laws. 

The  act  is  also  void,  under  Const  U.  S. 
Amend.  14,  as  denying  the  equal  protecti<m  of 
the  laws. 

In  Bank.  Application  by  K.  Sohncke  for 
writ  of  hat>eaB  corpus.  Granted. 

Charles  W.  Slack,  for  petitioner.  John  J. 
Allen,  DisL  Atty.,  and  W.  H.  L.  Hynes, 
Deputy  Dlst  Atty.  (Aytett  B.  Cotton,  of 
eovngel),  for  reapondrat 

VAN  DYKE,  J.  The  petitioner  was  char- 
ged and  convicted  of  the  crime  of  loaning 
$100  In  money  upon  the  security  of  a  chattel 
mortgage  upon  certain  furniture  and  house- 
hold goods  at  a  rate  of  interest  exceeding 
1%  per  cent,  a  month,  and  charging  more 
than  $6  for  the  examination  and  valuation  of 
the  mortgaged  chattels  and  the  preparation 
of  the  mortgage.  These  acts  are  the  subject 
of  legislation  In  two  laws  passed  by  the 
Legislature  of  1905  upon  different  days, 
namely,  the  act  of  March  20,  1905,  entltied 
"An  act  flxlng  the  rates  of  Interest  and 
charges  upon  loans  on  chattel  mortgages  on 
certain  personal  property,  and  prescribing  the 
penalties  for  the  violation  of  the  act"  (St 
19(K>.  p.  422,  e.  354).  and  the  act  approved 
March  21,  1905,  entitled  "An  act  to  provide 
for  the  Incorporation  of  associations  tor 
lending  money  on  personal  property,  and 
regulating  the  same,  and  to  forbid  certain 
loans  of  money,  property,  or  credit"  (St  1905, 
p.  Til,  c.  550).  Each  one  of  these  laws  made 
the  particular  acts  charged  In  the  complaint, 
upon  which  the  petitioner  was  convicted,  a 
misdemeanor.  The  petitioner  was  convicted 
and  sentenced  to  pay  a  fine  of  $100,  with 
Imprisonment,  If  the  fine  was  not  paid.  He 
asks  to  be  released  from  custody  on  the 
ground  that  the  above-mentioned  statutes 
are  vnconsUtutlonoL  The  act     March  20, 
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1905,  prescribes  no  time  when  it  takes  effect; 
hence  did  not  take  effect  until  May  19,  1905. 
Pol.  Code.  }  823.  The  act  of  March  2lBt,  by 
Its  terms,  was  to  take  effect  Immediately  up- 
on Its  passage.  VaAet  these  drciunstances, 
if  the  two  acts  are  inconsistent,  and  both 
are  otherwise  valid,  that  of  March  2l8t,  so 
far  as  the  Inconslatoicy  extends,  will  pre- 
vail, and  the  former  act  will  stand  to  that 
extent  repealed.  Goodwin  v.  Buckley,  54 
Cal.  295;  Coont^  of  San  Luis  Obispo  v.  Felts, 
104  CaL  66,  37  Pac  780;  County  of  Mariposa 
V.  Coanty  of  Madera,  142  Cal.  56,  76  Pac.  672. 
If,  however,  the  conflicting  part  of  the  latter 
act  is  itself  unc(mstlttitlonal,  and  consequent- 
ly void,  it  will  not  have  the  effect  of  rei>eal- 
Ing  by  implication  the  former  act  McAl- 
Uster  T.  Hamlin,  83  Gal  361,  28  Pac.  367; 
Orange  Co.  v.  Harris,  97  Cal.  602,  82  Pac. 
694;  Los  Angeles  t.  Hance,  122  Gal,  77,  ^ 
Pac.  387. 

Upon  an  examination  of  the  provisions  of 
the  act  of  March  21,  1905.  we  are  of  the 
opinion  that  the  portions  thereof  which  par- 
port  to  make  a  criminal  offense  of  the  same 
acts  wlilch  are  the  subject  of  legislation  in 
the  previous  statute  of  March  20,  1906,  are 
nnconstitutionai,  and  hence  that  they  do  not 
have  the  effect  ot  repealing  the  prior  act 
Tills  act  of  March  21st  authorizes  the  forma- 
tion of  certain  classes  of  corporations  which 
are  to  be  licensed  and  empowered  to  loau 
money  in  snms  not  exceeding  $300  to  any 
one  person  upon  the  security  of  pledges  or 
mortgages  of  personal  property,  and  to 
charge  Interest  thereon  at  a  rate  not  over 
1%  per  cent,  a  month,  and  certain  sums  for 
expenses  in  connection  with  such  loans.  By 
section  12  of  this  statute  the  acts  charged 
against  the  petitioner  in  the  complaint  under 
consideration,  when  committed  by  any  per- 
son except  the  corporations  therein  author- 
ized, are  made  a  misdemeanor,  and  punish- 
able by  a  flne  of  $100  for  the  flrst  offense, 
and  by  a  like  fine  and  imprisonment  for  30 
days  in  the  county  Jail  for  the  second  and 
each  subsequent  offense,  and  also  by  a  for- 
feiture of  the  Interest  thereon  to  the  borrow- 
er. By  section  6  the  corporations  thereby 
authorized  are  allowed  to  charge  Interest 
upon  loans  made  by  them  "at  a  rate  not  ex- 
ceeding 1%  per  cent  a  month,"  and  by  sec- 
tion 13  any  director,  officer,  or  employ^  of 
such  corporation,  who  shall  charge,  take, 
collect  or  receive  any  cimipensation  on  a 
loan  beyond  the  charge  therein  allowed, 
"shall  be  guilty  of  a  misdemeanor  and  be 
fined  not  to  exceed  $100  or  be  imprisoned  In 
the  county  Jall  for  not  more  than  six  months, 
or  both."  The  same  section  provides  that  if 
a  corporation  organized  under  the  act  shall 
willfully  violate  any  of  the  provisions  of  the 
act  by  which  any  person  shall  suffer  loss  or 
damage,  it  shall  forfeit  Its  right  to  do  busi- 
ness, and  the  Attorney  General  shall  there- 
upon take  the  necessary  legal  measures  to 
wind  up  and  discontinue  the  business  thereof. 
The  offens«9  defined  in  section  12,  as  above 
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jientloned,  are  made  a  misdemeanor  by  the  ' 
terms  of  the  section  only  'wben  the  acts  con- 
ittitutlng  the  offense  are  committed  by  some 
■person,  firm  or  corporation,  otber  tban  cor- 
;>oratlon8  organized  pursuant  to  tbis  act." 
It  Is  manifest  tbat  tbese  provisions  of  tbe 
law  transgress  tbat  provision  of  tbe  Consti- 
tution requiring  tbat  all  laws  sball  be  uni- 
form In  operatlcm.  The  same  acts  are  made 
punisbable  by  different  de^ees  of  punisb- 
ment  according  as  tbey  may  be  committed 
by  officers,  servants,  or  employes  of  tbe  cor^ 
poratlons  autborlzed  by  tbis  partlcalar  stat- 
ute, or  by  otber  persons  or  corporations. 
Tbe  punlsbment,  if  tbe  acts  are  committed 
by  officers  of  sucb  special  corporations,  may 
be  any  sum  less  tban  $100,  and  the  imprison- 
ment for  tbe  second  os  any  subsequent  of- 
fense may  be  fw  any  period  less  tban  six 
montbs.  It  will  be  seen  tbat  the  punlsb- 
ment may  be  very  mucb  less  in  sucb  cases 
tban  the  fixed  sum  of  $100  for  tbe  first  of- 
fense and  the  Bame  sum  and  imprisonment 
for  30  days  for  tbe  second  and  each  sub- 
sequent offense,  which  Is  imposed  In  case  tbe 
crime  is  committed  by  some  person  other  tban 
tbe  officers  of  sucb  corporations.  There  can 
be  no  valid  ground  for  such  discrimination  in 
favor  of  the  officers  of  such  special  corpora- 
tions. If  the  magistrates  in  tbe  localll?  in 
which  such  corporations  may  be  doing  busi- 
ness should  see  fit,  they  could,  by  Imposing 
light  fines,  practically  allow  sucb  corporations 
to  charge  the  forbidden  rates,  while  all  otber 
persons  would  be  prohibited  from  so  doing. 
The  uniformity  of  operation  of  the  law  would 
depend  entirely  upon  whether  or  not  the  fines 
imposed  upon  sucb  officers  were.  In  all  cases, 
made  precisely  the  same  as  those  imposed 
upon  otber  persons,  regardless  of  the  char- 
acter of  the  circumstances  attending  the  of- 
fense. Such  legislation  is  clearly  a  violation 
of  the  constitutlona)  restriction.  The  penal 
clauses  of  section  12  of  the  act  are  therefore 
unconstitutional  and  void;  and,  being  so, 
tbey  cannot  operate  to  repeal  by  implication 
the  previous  act  of  March  20th,  nor  can  they 
otherwise  affect  the  present  case. 

The  remaining  point  In  the  case  is  tbe  con- 
tention of  the  petitioner  that  tbe  act  of 
Marah  20,  3905,  is  unconstitutional.  It  Is 
claimed,  that  tbe  law  is  not  uniform  In  its 
operation  upon  those  engaged  In  tbe  busi- 
ness to  which  It  relates,  and  therefore  is  con- 
trary to  the  provision  tbat  all  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation 
(article  1,  S  11) ;  that  it  secures  special  privi- 
leges and  immunities  to  a  part  of  those  en- 
gaged In  such  business  which  are  denied  to 
others,  and  therefore  Is  in  violation  of  section 
21,  art  3  of  tbe  Constitution,  forbidding  the 
granting  to  a  class  of  citizens  prlvileRes  or 
immunities  which,  upon  the  same  terms,  are 
not  given  to  all  citizens ;  and  that  it  denies  to 
some  citizens  the  equal  protection  of  the  laws, 
and  therefore  is  In  violation  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States.  Section  1  of  the  act  (St  1905,  p.  422. 


BBFOBTEB.  (0«1. 

c  354)  is  as  follows :  "It  shall  not  be  lawful 
for  any  individual,  partnership,  association  or 
corporation  lending  money  upon  chattel  mort- 
gages, where  there  is  taken  for  such  loan 
any  security  upon  any  upholstery,  furniture 
or  household  goods,  oil  paintings,  pictures 
or  works  of  art,  pianos,  organs  or  sewing  nui- 
cbines,  iron  or  steel  safes,  professional  li- 
braries or  office  furniture  or  fixtures,  instru- 
ments of  surveyors,  physicians  or  dentists, 
printing  presses  or  printing  material,  to  have 
or  charge  for  the  use  of  money  so  loaned  more 
than  the  rate  of  one  and  one-half  per  cent 
per  month  Interest  thereon,  and  that  no  ad- 
ditional sum,  either  in  tbe  way  of  loans  or 
otherwise,  shall  be  required  or  exacted  of 
the  borrower  or  borrowers;  and  further, 
that  no  charge  for  examination  or  valuation 
of  property  offered,  insurance  of  same,  and 
preparation,  execution  and  recording  of  nec- 
essary papers  shall  be  imposed,  except  as 
follows:  For  examination  or  valuation  of 
property  offered  for  mortgage  and  prepara- 
tion of  papers  (both  Included),  no  greater 
sum  than  five  dollars,  where  the  amotmt 
loaned  does  not  exceed  three  hundred  dol- 
lars. For  necessary  affidavits,  recording  of 
papers,  and  fire  insurance  premiums,  tbe 
amounts  actually  to  be  paid  for  same,  pro- 
vided that  the  foregoing  charges  may  be  de- 
ducted from  the  principal  of  the  loan  when 
the  same  is  made;  and  provided  further, 
tbat  in  no  case  shall  it  be  lawful  to  deduct 
Interest  In  advance,  nor  make  any  charge 
for  extension  of  loans,  nor  to  divide  or  split 
up  loans  under  any  pretense  whatsoever  for 
the  purpose  of  requiring  or  exacting  any 
other  or  greater  charges  than  prescribed 
herein."  Section  2  of  the  act  makes  any 
violation  of  tbe  provisions  of  the  act  a  mis- 
demeanor, punishable  by  a  fine  of  $100  for 
tbe  first  offense,  and  a  like  fine  and  Imprison- 
ment in  tbe  county  jail  for  30  days  for  the 
second  and  each  subsequent  offense;  and. 
further,  that  any  agreement  to  pay  Interest 
above  tbat  allowed  In  tbe  act  shall  be  void. 

A  law  which  applies  alike  to  all  the  subjects 
upon  which  it  acts,  or,  In  other  words,  a  law 
which  applies  equally  to  all  persons  or 
things  within  a  legitimate  class  to  which, 
alone,  it  is  addressed,  does  not  violate  the 
provision  requiring  laws  of  a  general  nature 
to  have  a  uniform  operation,  and  is  neither 
local  nor  special.  People  v.  Henshaw,  76 
Cal.  44Q,  18  Pac.  413;  Ex  parte  Halsted,  89 
Cal.  472,  26  Pac.  961 ;  Cody  v.  Murphey,  89 
Cal.  524,  26  Pac.  1081 ;  Abeel  v.  Clark,  84  Cal. 
230,  24  Pac.  383;  Summerland  v.  BIcknell, 
111  Oal.  569,  44  Pac.  232;  Hellman  v.  Shoul- 
ters.  114  Cal.  147.  44  Pac.  915,  45  Pac.  1057. 
In  Hellmnn  v.  Shoulters,  supra,  tbe  court 
says:  "It  hns  been  uniformly  held  that  a 
law  Is  general  which  applies  to  all  of  a  class 
■ — the  classification  being  a  proper  one — and 
that  the  requirement  of  uniformity  is  satis- 
fied, if  it  applies  to  all  of  the  class  alike. 
The  word  'uniform'  In  the  Constitution  doe« 
not  mean  'unlvwsal.'  Tbe  secticu  intenda 
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dmply  that  the  effect  of  general  laws  shall 
be  the  same  to  and  upon  all  persona  who 
stand  In  the  same  relation  to  the  law — ^tbat 
is,  all  the  facts  of  whose  cases  are  substau' 
tlolly  the  same."  The  clasMflcatlon.  how- 
ever, IB  not  a  proper  one  tor  distinct  legle* 
latlon.  it  It  is  not  founded  nptm  some  natural, 
intrinsic,  or  constitutional  distinction,  a  dla- 
ttnction  which  bean  some  relation  to,  or 
furnishes  cause  for,  the  particular  l^sla- 
tion  embraced  in  the  act  Pasadena  t.  Stln- 
son,  01  OaL  251,  27  Fac  604;  Darcy  v.  May- 
or, 104  Gal.  945,  38  Paa  500;  Bmch  t.  Gol- 
ombet.  104  OaL  851,  88  Fac.  45;  Bauer  t. 
Williams,  118  Gal.  401.  60  Fac.  601;  Budd  t. 
Hancock,  66  N.  J.  Law,  135,  48  AtL  1023; 
20  Am.  &  Bug.  Bucy.  of  Law  (2d  Ed.)  683. 
Vjfoa  this  subject  the  Supreme  Court  of  the 
United  States  has  said  that  the  state,  "in 
preacrlbiiv  r^ulatlona  for  the  conduct  of 
trade,  cannot  divide  those  engaged  in  trade 
into  classes  and  make  criminals  of  one  class 
if  tb^  do  certain  forbidden  things,  while  al- 
lowing another  and  favored  class,  engaged 
in  the  same  domestic  trader  to  do  the  same 
things  with  impimi^,"  and  that  It  cannot 
discriminate  "by  declaring  that  particular 
classes  within  its  Jurisdiction  shall  be  ex- 
empt from  the  operation  of  a  general  statute 
making  it  criminal  to  do  certatat  things  con- 
nected ^th  domestic  trade  or  commerce^ 
Such  a  statute  is  not  a  legitimate  exercise 
of  the  pow»  of  dassiflcatlon,  rests  upon  no 
reasonable  basis,  is  purely  arbitrary,  and 
plainly  denies  tbe  equal  protection  of  the 
laws  to  those  agahist  whom  It  discrimi- 
nates." Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  8.  668,  22  Sup.  Gt  440,  46  I..  Ed.  679. 
This  was  said  with  respect  to  a  law  pro- 
hibiting combinations  between  persons  en- 
gaged in  trade,  but  tempting  from  its  pro- 
visions farmers  and  stock  raisers.  A  simi- 
lar ruling  was  made  in  Illinois  in  regard  to 
a  statute  restricting  the  number  of  persons 
a  lodging  house  keeper  could  allow  to  sleep 
in  a  single  room,  but  making  no  restriction 
upon  the  number  that  might  be  permitted 
by  the  keeper  of  a  hotel  or  boarding  house. 
Bailey  v.  People,  190  111.  28,  60  N.  E.  98, 
54  L.  H.  A.  838.  83  Am.  St  Bep.  116.  The 
business  of  loaning  money  Is  as  much  a  part 
of  domestic  trade  and  commerce  as  any 
other  Intimate  business.  There  Is  no  sub* 
stantlal  reason  why  those  who  lend  money 
In  sums  not  exceedlog  $300  on  chattel  mort- 
gages of  upholst^,  pictures  or  works  of  art, 
pianos,  organs,  sewing  machines,  safes,  pro- 
fessional libraries,  or  office  furniture  or  fix- 
tures, instruments  of  surveyors,  physicians 
or  dentists,  printing  presses,  or  printing 
material  should  be  limited  In  their  charges, 
and  the  business  they  do  in  that  respect 
made  less  pixAtable  than  it  otherwise  would 
be,  while  they,  or  othn-s  who  lend  on  chattel 
mortgages  upon  instruments  of  a  photogra- 
pher, live  stock,  agricultural  implements, 
equipments  of  livery  stables,  or  othw  prop- 
erty allowed  to  be  mortgaged  1^  section  2905 


of  the  Givil  Code  (St  1905,  p.  36,  c.  40),  and 
not  enumerated  in  the  act  undw  considera- 
tion, or  who  lend  t^n  pledges  of  any  kind 
of  personal  property,  or  who  lend  in  sums 
exceeding  $300  upon  any  kind  of  security, 
should  be  allowed  to  eact  any  rate  of  in- 
terest or  other  charge  which  they  can  ol> 
tain  from  the  borrower.  It  is  a  part  of  the 
same  kind  of  business,  and  there  is  no  dis- 
tinction between  the  particular  classes  of 
persons  or  tilings  affected  by  the  act  and 
those  exempted  ^m  Its  provisions  that  will 
Justify  special  legislation.  It  may  be  that 
such  exorbitant  charges  sliould  be  absolutely 
prohibited,  but;  if  ao^  the  proUbition  should 
be  made  general,  and  should  extend  to  all 
who  eni^ge  in  the  business  as  lenders  on  tbe 
one  lund,  and  should  protect  an  who  are 
made  the  victims  thereof  on  the  other  hand, 
without  discrimination  In  favor  of  any. 
There  is  a  clear  dlaUnctlon  between  thi* 
case  and  the  case  of  Ex  parte  Llchtenstein,. 
67  CaL  368,  7  Faa  728,  66  Am.  Best.  713, 
in  which  the  conrt  held  valid  a  law  regulat- 
ing the  business  of  licensed  pawnbrokers. 
The  buslueBB  of  pawnbroklng  is  one  well 
known  to  the  law,  and  constltates  of  Itself 
a  distinct  class  of  persons  and  things  which 
may  be  properly  regulated  by  a  law  ai^Iy- 
ing  to  them  alone,  as  was  clearly  held  in  the 
dedslon  in  that  casa 

We  are  of  the  opinion  l^t  the  law  violates 
the  constitutional  provisions  above  set  forth, 
that  the  petitioner  has  been  convicted  of  a 
crime  which  has  no  legal  existence,  and  that 
the  Judgment  of  conviction  is  consequently 
void,  and  that  the  petition  should  be  granted. 

It  is  ordered  and  adjudged  that  the  peti- 
tioner be  forthwith  discharged  from  costody. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  LORIGAN,  X;  HENSHAW,  J. 

McFABLANB,  3.  1  concur  In  the  Judg- 
ment discharging  tbe  petitioner. 
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BURNS  V.  DUNHAM,  CABRIGAN  ft  HAX- 

DENCO.   (S.  F.  3,52&) 
(Snpreme  Court  of  CaUfomla,   Nov.  11.  1905.) 

1.  Neoliobnce  —  Evidence  —  Questiok  fob 
Jvsr. 

In  an  action  for  injuries  to  plaintiff,  while 
approaching  defendant's  store  in  a  private 
passafteway  to  tlie  rear  thereof,  by  being  struck 
by  a  bale  of  oakum  let  fall  from  a  anspended 
floor  over  the  passageway,  whether  defendant 
was  guilty  of  negligence  in  failing  to  exercise 
the  highest  degree  of  care  in  the  handling  of 
the  oakum  held  for  the  jury. 

[Eld.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Negligence,  §  280.] 

2.  Appeal — Jubob8-~De:nial  or  CHAiXEirofr— 
Bevtew. 

Where  a  Juror  on  his  voir  dire  made  con- 
flicting statements  as  to  his  attitude,  so  tliat 
the  evidence  would  have  warranted  a  ruling 
either  accepting  or  rejecting  him,  an  order  deny- 
ing a  challenge  to  his  competency  would  not  be 
reviewed  on  appeal. 
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8>  Daicaoxb — Pebsoital  Ii7JTmiE8— Evidence. 

In  en  action  for  damages  for  personal  in- 
juries, evidence  as  to  the  character,  continuance, 
and  extent  of  plaintiffs  bnaineas  after  the  in- 
Jnry  was  admissible,  as  bearing  on  the  issue 
that  because  of  sach  Injuries  pivntiff  had  been 
Incapacitated  from  attending  to  his  business,  to 
show  that  the  htiainesB  oontinned,  was  of  con- 
siderable volume,  and  that  plalntifE  regularly 
attended  thereto  after  his  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  §  490.] 

Department  2.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  John 
Bunt,  Judge. 

Action  by  Isidore  Bums  against  the  Dun- 
tutm,  Carrlgan  &  Hayden  Company.  From 
a.  indgment  In  favor  of  defendant  and  firom 
an  order  refusing  plalntUTs  motion  t<nr  a  new 
trial,  be  appeals.  A^lrmed. 

H.  A.  Powell  and  W.  A.  Dow.  for  appellant 
Campbell,  Metson  &  Campbell,  tor  responds 
ent 

HENSHAW,  J,  Plaintiff  brought  his  ac- 
tion to  recover  damages  for  personal  Injuries 
alleged  to  have  been  received  while  In  the 
store  of  respondent  Trial  was  had  before  a 
Jury,  vwdlct  was  for  defendant,  and,  from 
the  judgment  wbJcb  followed  and  from  the 
order  refusing  his  motion  for  a  new  trial, 
plaintiff  appeals. 

Defendant  was  a  dealer  In  hardware  mer- 
chandise. Plaintiff  was  familiar  with  Its 
place  of  bnslneBs,  and  had  frequently  visited 
Its  store  upon  business.  One  end  of  the  store 
was  used  as  a  shlpi^ng  department,  and 
there  had  been  constructed  in  that  portion  a 
TT-sbaped  driveway,  or  mnvay,  for  the  use  of 
teams.  It  was  in  this  driveway,  a  short  dis- 
tance ftcm  the  entrance,  that  the  accident  oe- 
cnrred.  There  was  a  Ti^ngtng  0oor  along 
the  side  of  the  driveway,  from  which  goods 
were  thrown  or  lowered  Into  the  driveway,  to 
be  loaded  on  teams  and  transported.  The 
space  under  this  banging  floor  was  used  for 
storing  goods,  and  also  provided  a  safe  pas- 
sageway for  pedestrians  entering  or  leaving 
Uie  store  hy  that  particular  eotnuace.  On  the 
day  of  the  acdd^  plaintiff  was  walking 
along  the  passageway,  ^ther  ent^lng  w 
leaving  the  store.  At  the  sune  time  Conn^, 
an  employ^  of  defendant,  was  npon  tbe  over- 
banging  floor,  pr^ring  to  deliver  two  hales 
of  oakum.  The  employe  pushed  one  of  the 
bales  of  oakum,  weighing  about  60  pounds.  In- 
to the  drlvewiv.  In  falling  It  struck  Bmm 
who  had  gone  from  the  passageway  into  the 
driveway,  and  Inflicted  the  bijnrles  ccmiplalned 
of. 

Appellant's  first  cont^tion  Is  that  the  evi- 
dence Is  insufficient  to  justify  the  vordict 
The  court  Instructed  the  jnry  that  "where  a 
d^endant  is  mgaged  in  the  handling  of  an 
object  directly  over  a  passageway  where  peo- 
ple travel,  and  have  a  right  to  travel,  the 
law  demands  of  the  defwdant  that  it  exercise 
the  greatest  care  and  cantion  in  the  handling 
of  such  an  object  In  order  that  a  person  walk- 
ing in  such  passageway  may  not  be  Injured." 


It  becomes  unimportant  here  to  consider 
whether  the  measure  of  care  required  of  a 
storekeeper  as  to  one  who  Is  npon  bis  premi- 
ses by  invitation  for  purposes  of  busbwas  la 
the  highest  degree  of  care,  as  appellant  con- 
tmds  upon  the  authority  of  Dixon  t.  Finns, 
98  Cal.  884,  83  Pa&  268,  20  L.  R.  A.  698,  8S 
Am.  St  Rep.  180,  and  Knott  v.  HcOUbray, 
124  Cal.  128,  66  Pac.  789,  or  whether  It  Is 
the  ordinary  and  usual  care  announced  as  the 
rule  In  Schmidt  t.  Bauer,  80  Cal  666,  22  Pac. 
256.  SURA.  680;  for  the  court  Instructed 
the  jury  that  the  greatest  care  was  the  rule 
of  conduct  and,  whether  rightly  or  wrongly, 
tbat  Instruction  became  the  law  for  the  gov- 
ernment of  the  jury  upon  tbat  trlaL  But 
even  under  this  rule  It  cannot  be  said  as  mat- 
ter of  law  tbat  the  evidence  was  Insoffldent 
The  testimony  la  that  when  the  employd  picked 
up  a  bale  of  oakum,  which  was  some  four  or 
more  feet  from  the  edge  of  the  banging  floor 
from  which  it  was  thrown,  he  cried  "All  clear 
below  I"  three  sevwal  times  In  so  load  a  tone 
of  voice  as  to  be  heard  by  men  In  various 
parts  of  the  runway,  one  of  them  25  feet  from 
the  place  of  the  accident  He  shouted  his 
warning  again  when  at  the  edge  of  the  bang- 
ing floor,  and  just  before  be  threw  the  bale  of 
oakum  out  Into  the  runway  he  looked  to  make 
sure  that  no  one  was  thera  During  all  of 
ttils  time  the  plaintiff  was  walking  In  the 
passageway  under  the  hanging  floor,  was  In  a 
place  of  safety,  and  was  not  visible  to  Coo- 
roy.  As  Conroy  called  out  "All  clear  belowp* 
for  the  last  time,  and  was  in  the  act  of  push* 
log  the  bale  off  Into  the  runway,  the  plain- 
tiff, who  was  underneath  the  deck,  "seemed 
to  get  excited  and  ran  right  out  In  the  drive- 
way and  looked  up."  A  teamster  who  was 
standing  th^  cried  "Look  onti"  The  bale  of 
oakum  fell,  struck  him  on  the  shoulder,  and 
"kinder  stumbled  blm  forward;  didn't  knock 
him  down.'*  Of  course,  when  any  degree  of 
care  Is  required  In  the  performance  of  an  ac^ 
ordinary,  great,  or  the  highest  what  const!- 
tuteB  the  exercise  of  that  particular  degree 
always  has  relation  to  the  nature  of  the  act 
Itself.  And  In  this  case  the  qoestion  was  for 
the  jury,  under  the  evidence,  to  say  whether 
tiie  defendant  had  failed  to  exercise  in  the 
handling  of  goods  In  a  private  passageway 
In  Its  own  store  (with  all  of  which  plain- 
tiff was  familiar)  the  d^ee  of  care  wlilcb 
the  instructimt  of  the  court  demanded. 

Appellant  urges  as  error  the  fact  that  the 
court;  after  all  of  bis  poremptory  challenges 
to  the  jurors  had  been  exhausted,  accepted, 
over  his  objection,  Juror  Pitcher.  The  case 
Is  the  usual  one  where  the  jurw,  upon  his 
voir  dire,  makes  what  seem  to  be  somewhat 
conflicting  stetements  as  to  his  attitndek 
People  T.  Scott  123  Cal.  434,  56  Pac;  102. 
There  was  suffit^nt  conflict  In  the  erldoace 
to  have  warranted  a  ruling  by  the  court  either 
accepting  or  rejecting  the  juror,  and  in  such 
a  case,  as  said  1^  the  Siq>reme  Cotirt  of  tiie 
United  Stetes  In  Beynolds  t.  TTnlted  States, 
98  U.  S.  146,  25  L.  Ed.  244:  'The  flndlng  of 
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tbe  trial  court  upon  that  Issue  onsht  not  to  be 
Bet  aidde  by  a  reviewing  coart  unless  the  er- 
tor  iB  manifest  No  less  strlneait  rules  should 
be  iq^lled  bj  the  reriewli^  court,  In  such  a 
case,  than  those  wMch  govern  In  the  consid- 
eration of  motions  for  nev  trial  because 
the  TCTdlct  Is  against  evidenee.  •  •  •  The 
case  must  be  one  in  which  tt  la  manifest  tiie 
taw  left  nothing  to  the  cmsclenoe  or  discre- 
tion of  the  court" 

Avpdlant  objects  to  the  introductltm  of  evi- 
dence* brought  oat  by  the  def  endimt,  as  to  the 
characteTt  continuance,  and  extent  of  his 
bnshiess  after  the  Injury,  upon  the  ground 
that  his  pecuniary  circumstances  were  not 
to  be  considered  by  the  jury;  but  we  think 
in  this  that  appellant  mlsconc^ves  the  rea- 
son for  the  mUng  of  the  trial  court  in  admit- 
ting this  evidence.  It  was  not  addressed  to 
his  pecuniary  ability  or  flnandal  standing, 
but  to  the  proposition  advanced  by  plaintiff 
that  because  of  his  Injuries,  he  bad  been  In- 
capacitated from  attending  to  his  budness, 
and  was  directed  to  show  that  plaintiff's 
business  continued,  that  It  was  of  consider- 
able volume,  and  that  he  regularly  attended 
to  It  after  the  Injury. 

These  being  all  the  prt^xMlttons  presented 
for  consideration,  tiie  Judgment  and  order 
appealed  from  are  affirmed. 

We  concur:  McFABLAND,  J.;  liOBIQAN,  J. 


IttCaL  DM 

BEICKSON  V.  STOCKTON  ft  T.  O.  B. 
CO.  (S.  r.  3,345.) 
(Supreme  Court  of  Galiforoia.  Nov.  11,  1905.) 

1.  JUDOlOaiTB  — AUHDlCBnT— GUSICAL  Bft- 
B0B8. 

Where  a  jadgment  contained  a  mere  cleric- 
al error  In  computation,  which  appeared  on 
the  face  of  the  record,  the  court  had  power  of 
its  own  motion  to  correct  It  at  any  time,  with- 
out vacating  the  Jadgment  and  entering  a  new 
one. 

[Ed.  Note. — For  cases  In  point,  see  voL  80, 
Gent  Dig.  Jndgmei}t  H  606,  9x£i 

2.  Intebkst— DispirrKD  Draunns. 

Where  plaintiff  sued  on  an  open  account 
for  services  rendered  and  goods  sold  within 
two  yeanij  claiming  $8,000,  and  defendant  de- 
nied liability  and  also  controverted  the  amount 
demanded,  and  plaintiff  recovered  less  than 
$1,000,  he  was  only  entitled  to  recover  interest 
from  the  date  the  balance  due  was  asoertained. 
as  provided  by  Civ.  Code,  1 1917. 

Department  2.  Appeal  from  Superior 
Court  City  and  County  of  San  Francisco; 
James  M.  Troutt  Judge. 

Action  by  Charles  Brlckson  against  the 
Stockton  ft  Tuolumne  County  Railroad  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tiff, as  amended,  he  appeals-  ACBrmed. 

B.  B.  Tounft  for  appellant  J.  J.  Burt, 
fiir  reqiottdent 

HBNSHAW,  J.   Plaintiff  sued  to  recover 
from  defendant  the  sum  of  $8,766,  part  of 
82P.-«L 


wMch  be  allied  was  due  as  fbB  Taloe  of 
certain  swrlces  rodered  by  him  to  the  de- 
fendant and  the  remainder  of  which  was 
tor  the  value  of  goods,  wares,  and  merchan- 
dise sold  to  defendant  After  trial  the  court 
made  its  findings  and  conclusltms  of  law, 
and  directed  judgment  In  favor  of  the  plain- 
tiff and  against  the  defendant  for  the  sum 
of  $1,^.66  and  costs.  By  a  mwe  clerical 
error  in  computation,  whldi  error  appeared 
in  the  findings  and  was  carried  into  the 
conclusions  ot  law,  a  difference  of  ffiuctly 
¥54  was  made  In  the  amount  of  the  Judg- 
ment The  Judgment  should  have  been  for 
$1474.65,  instead  of  fior  $1,420.65.  Though 
this  errcv  appeared  upcm  the  face  of  the 
record,  ^alntlff  made  no  motion  fw  its 
correctltm,  but  instead  gave  notice  of  a  mo- 
tion to  vacate  and  set  aside  the  Judgment 
and  to  have  a  Judgment  entwed  In  the  sum 
of  $1,474.65,  with  intwest  from  the  80th 
day  of  July,  1808,  the  date  of  the  commence- 
ment of  the  actltm.  The  defradant  conced- 
iag  that  a  clerical  error  appeared  upon 
the  face  of  the  record,  consented  ttiat  tbe 
findings,  conclusions,  and  Judgment  should 
be  amended  to  correct  this  error.  This  the 
court  did,  and  denied  the  motion  to  vacate 
the  Judgmait  and  to  award  interest  Plain- 
tiff, tbe  moving  par^.  In  whose  favm  Judg- 
ment  had  been  entered,  takes  this  appeal. 

The  amendmeot  wldeh  the  court  ordered 
was,  not  to  make  new  findings  and  conclu- 
sions of  law,  but  to  make  the  findings  and 
conclusions  of  law  upon  thetr  face  speak 
the  truth.  The  error  being  a  mere  error 
in  computation  i^pearlng  upon  the  fhce  of 
the  record.  It  was  wittiln  the  power  of  the 
court  of  ito  own  motion,  to  correct  it  at 
any  time;  and  ttls  It  could  do  without  need 
or  occasion' tor  vacating  the  Judgment  and 
entering  a  new  ona  Fallon  t.  Brlttan,  84 
GaL  511,  24  Pac.  381;  Bonndtree  T.  Lime 
Go^  106  GaL  62,  89  Paa  16;  Dickey  v.  01b- 
son,  118  Cal.  84,  45  Pa&  15,  54  Am.  St  Bep. 
S21 ;  Chicago  Clock  Co.  r.  Tobln.  123  Cal  378, 
65  Pac  1007;  O'Brien  t.  O'Brien,  124  Col. 
422,  57  Pac.  226. 

Plaintiff's  demand,  as  has  been  said,  was 
for  the  value  of  serrlceB  rendered  and  for 
the  value  of  goods  sold  within  two  years 
upon  an  open  account  Not  only  was  the 
fact  of  defendant's  liability  for  the  demand 
denied,  but  the  value  and  amount  of  tbe  de- 
mand were  also  controverted,  and  it  ap- 
pears that  while  plaintiff  was  claiming  over 
$8,000,  the  award  to  him  was  less  than 
$1,500.  In  such  a  case  It  is  well  settled 
that  section  1917  of  the  Civil  Code  aK>lles. 
vis.,  that  tnto^  is  payable  on  all  moneys, 
at  the  rate  of  7  per  cent  per  annum,  due  <m 
any  settlement  of  account  from  the  day  on 
which  the  balance  is  ascertained.  Brady 
V.  WilcoxBou.  44  CaL  239;  Cobum  t.  Goodall, 
72  Gal.  498,  14  Pac.  190.  1  Am.  St.  Bep.  75; 
Cox  V.  McLaughlin,  76  Gal  60,  18  Pac.  100, 
9  Am.  St  B^.  164;  Heald  T.  Hendy,  89  Cal 


Digitized  by  Google 


962  -    82  FAOIFIO 

(i32,  27  Pac.  67 ;  Easterbroofe  y,  Farquharson, 
110  Cal.  317,  42  Pac.  811. 
The  order  ai%>ealed  from  is  affirmed. 

We  concur:  McFARLAND,  J,;  LORI- 
GAN,  J. 


148  Cal.  m 

In  n  EDELMAN'S  ESTATE.  (8.  F.  4,264.) 
(Supreme  Court  of  California.  Not.  18,  1905.) 

1.  APPBAZ^WILLS— OBDEa  DlSHIBSIIIG  COK- 

TEBT— Review  on  Appeai.  vbou  Obdbb  Ad- 

MiTTiMG  Will  to  PaoBAn. 

Under  Code  Civ.  Proc  {  963,  aubd.  3, 
authorizing  an  appeal  to  the  Supreme  Court 
from  a  superior  court  from  an  order  admitting 
or  refusing  to  admit  a  will  to  probate,  or 
against  or  In  favor  of  the  validity  of  a  will; 
section  956,  providing  that  on  appeal  from  a 
judgment  the  court  may  review  the  verdict  or 
decision,  and  any  intermediate  order  or  deci' 
sion  excepted  to  whicii  involves  the  merits 
or  necessarily  affects  the  judgment,  except  a 
dedsioa  or  order  from  which  an  appeal  might 
have  been  taken;  and  section  1714,  providing 
that  the  provisions  of  part  2  of  the  Code 
(sections  1307,  13l2-1314>  relative  to  new  trials 
and  appeals,  except  in  so  far  as  they  are  in- 
consistent with  the  provisions  of  the  title, 
apply  to  the  proceedingB  therein  mentioned 
(orders,  decrees,  trials,  appeals,  etc)— an  order 
dismissing  the  contest  of  a  will  for  lack  of 
Interest  m  contestant  Is  properly  reviewable 
on  appeal  from  an  order  admitting  the  will 
to  probate. 

2.  WlLL»-COKTEBr— TBXAXi— OsDEBorPBOor. 

The  contestant  <tf  a  will  must  first  es- 
tablish his  interest 

8.  Descent  and  Distbibuiion  —  SuBvivina 
Husband — Release  or  Rights. 

Where  an  agreement  between  a  husband 
and  wife  to  separate,  each  in  turn  relinquish- 
ing ail  property  rights  and  rights  of  succession 
and  inluritaDce,  lived  up  to  by  both  parties  dur- 
ing the  wife's  lifetime,  is  ruled  on  by  propo- 
nents of  her  will  in  defense  of  a  contest  thereof 
by  the  husband,  they  need  not  prove  the  fairness 
of  the  contract  in  order  to  liave  equitable 
effect  given  thereto. 

4.  Wills— Contest— Pbobatb  Coubt— Scope 

OF  iNQtTIKT. 

The  court  In  probate  may  take  cognizance 
of  transfers,  releases,  or  extinguishments  of 
heirships  relied  on  as  a  defense  1^  way  of  es- 
toppel to  a  contest  of  a  will. 

5.  Saue— Oboundb  of  Contest— Tiue  fob 
Pbesentinq, 

Where  grounds  of  contest  of  the  admission 
of  a  will  to  probate  were  not  presented  when 
a  motion  to  dismiss  the  contest  was  made, 
though  contestant  had  ample  opportunity  to 
then  present  them,  the  court  properly  refused  to 
entertain  the  objections  after  its  order  dismiss- 
ing the  contest. 

Department  2.  Appeal  from  Superior  Gonrt, 
City  and  County  of  San  Francisco;  J.  Y.  Cof- 
fey, Judge. 

In  the  matter  of  tbe  estate  of  Hannah  B. 
Edelman.  deceased.  From  an  order  admit- 
ting to  probate  decedent's  will,  Gharlea  Edel- 
man appeals.  Affirmed. 

Rehearing  denied  December  18, 1905. 

James  0.  Hagulre  and  J.  J.  Bnrt,  for  ap- 
pellant Garret  W.  McBnem^,  tbr  respond- 

HBNSHAW,  J.  The  last  wUl  and  testa- 
ment of  Hannah  EL  Edelman,  deceased,  bav- 


REFOBTEB.  (Oal. 

ing  been  offered  for  joobate,  Charles  Edel- 
man appeared,  presenting  grounds  of  con- 
test against  Its  admission,  and  allying  that 
he  was  the  husband  of  deceased,  that  the  de- 
ceased at  tbe  time  of  making  tbe  will  was 
not  of  sound  or  disposing  mind,  and  the  will 
was  executed  under  undue  Influence.  Propo- 
nents of  the  will  answered  these  grounds  of 
contest  by  denial,  and  for  an  affirmative  de- 
fense, pleaded  an  agreement  entered  Into  be- 
tween Edelman  and  his  wife,  wherein  it  was 
recited,  that  it  being  desirable  to  avoid  litiga- 
tion and  controversy  and  to  settle  and  define 
all  property  rights  and  controversies  as  to 
proper^  which  might  arise  between  tbe  par- 
ties, it  was  mutually  agreed  and  understood 
that  they  would  henceforth  continue  to  live 
separate  and  apart  and  would  not  live  again 
together  as  husband  and  wife;  that  neither 
would  thereafter  make  or  assert  any  right, 
claim,  or  demand  upon  or  against  the  other 
for  any  maintenance  or  support,  and  each 
party  in  turn  "waived  and  released  any  and 
all  claim  of  every  kind  and  nature  of,  in  and 
to  the  whole  and  every  part  of  the  real  and 
I>erBonal  property  now  or  heretofore  or  here- 
after owned,  claimed,  or  possessed  by  or 
standing  In  tbe  name  of  either  party,  and 
waives  all  right  and  claim  of  Inheritance  to 
succeed  to  any  part  of  the  property  as  an  belr 
or  successor  at  law,  upon  or  In  the  event  of 
death."  Trial  was  had  upon  tbe  Issues  thus 
framed,  and  the  court  In  its  discretion  di- 
recting the  order  of  proof,  heard  and  decided 
the  question  of  the  Talidlty  and  legal  effect 
of  tbe  agreement  above  mentioned.  It  held 
In  favor  of  the  validity  of  tbe  agreement,  and 
decided  that  Its  effect  was  to  deprive  appel- 
lant of  his  right  of  contest  of  the  will  of  de- 
ceased, as  being  neither  an  heir  nor  a  party 
Id  interest.  Tills  decision  was  embodied  In 
an  order  dismissing  appellant's  contest,  sub- 
seqaent  to  which,  the  court,  taking  proof  of 
tbe  execution  of  the  will,  admitted  it  to  pro- 
bate, and  from  the  order  so  admitting  It  to 
probate  this  appeal  is  taken. 

Respondent  makes  a  preliminary  objection 
to  the  hearing  of  this  appeal,  which  is  la  Its 
essence  a  motion  to  dismiss  tbe  appeal,  upon 
the  ground  that  the  appeal  should  have  been 
taken  from  the  order  of  court  dismissing  the 
contest ;  ttmt,  if  that  order  Is  not  appealable 
it  cannot  be  reviewed  under  this  appeal  from 
the  order  admitting  the  will  to  probate,  be- 
cause at  the  time  of  the  admission  of  tbe  will 
to  probate,  appellant's  contest  having  been 
dismissed  he  was  not  a  party  aggrieved,  nor 
a  party  In  interest  Reliance  la  here  placed 
npon  the  Estate  of  Garcelon,  104  Cal.  B70,  38 
Pac.  414,  32  L.  R.  A.  S95,  43  Am.  St  Rep.  134. 
That  was  a  contest  after  probate,  and  an  ap- 
peal from  the  order  dlsmisslDg  the  contest 
was  entertained  by  this  court  Support  for 
respondent's  position  is  also  sought  in  the 
language  of  this  conrt  in  Estate  of  Gregory. 
133  Cal.  136,  65  Pac.  315,  and  tbe  Estate  of 
Latonr,  140  Cal.  437,  73  Fac.  1070,  74  Pac 
441;  bat  what  was  aald  In  those  casea  waa 
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tor  the  parposes  of  Illustration  and  by 
way  ot  analogy,  and  neither  of  them  nnder- 
took  to  say  that  an  order  such  as  here  made 
is  not  properly  reviewable  upon  appeal  from 
the  order  admitting  the  will  to  probate.  The 
only  appealable  orders  In  probate  matters 
are  those  designated  In  subdivision  3  of  sec- 
tion 963  of  the  Code  of  Civil  Procedure.  Sec- 
tions 1307, 1312-1314,  of  the  Civil  Code,  have 
reference  to  the  proceedings  upon  contest  of 
tiie  probate  of  a  wllL  The  adjudication  to 
be  made  Is  as  to  the  validity  or  invalidity 
of  tiie  will,  and  the  order  here  made  dis- 
missing a  contest  Is  reviewable  upon  appeal 
from  the  final  order  or  judgment  admitting 
the  will  to  probate  as  Is  any  other  Inter- 
mediate order  or  ruling  which  the  court  may 
make.  Code  Civ.  Proc.  S§  966, 1714.  Thus,  In 
Re  Hickman,  101  Cal.  609,  36  Fac.  118,  the 
contest  of  the  public  administrator  of  the  pro- 
bate of  a  will  was  met  by  demurrer,  upon  the 
ground  that  be  was  not  a  person  interested 
In  the  estate.  The  demurrer  was  sustained, 
and  the  appeal  taken  by  the  public  adminis- 
trator was  from  the  order  admitting  the  will 
to  probate  as  here.  There  Is  no  dUTerence 
In  principle  between  the  order  of  the  court 
denying  a  right  of  contest  for  lack  of  Interest 
upon  demurrer,  and  deuTlog  It,  as  In  this 
case,  by  a  formal  dismissal  of  the  contest  for 
lack  of  Interest 

The  court.  In  controlling  the  order  of  proof, 
correctly  held  that  the  contestant  mast  first 
establish  bis  interest  Estate  of  Latour.  140 
Gal.  437,  73  Pac  1070,  74  Pa&  444.  And  It 
further  held  that  contestant  had  waived  his 
right  of  heirship  and  all  claim  upon  the  estate 
of  the  deceased  by  the  articles  of  separation 
and  mutual  disinherison  above  referred  to. 
This  agreement  was  carefully  drawn,  and  by 
Its  terms  was  clearly  designed  to  effect  the 
disinherison  of  the  appellant  Estate  of  Gar- 
celon,  104  Cal.  670,  38  Pac.  414.  32  L.  R.  A. 
695,  43  Am.  St  Rep.  134;  Estate  of  Davis. 
106  Cal.  463,  39  Pac.  756.  But  It  Is  contended 
that  it  was  incumbent  npon  the  req;K>ndent  to 
have  proved  the  fairness  of  the  agreement 
and  that  tbe  court  therefore,  erred  In  giving 
equitable  effect  to  it  without  such  proof.  It 
Is  true  that  where  tbe  heir  sought  to  transfer 
or  convey  his  interest  In  tbe  estate  of  an  an- 
cestor to  a  third  person,  equity,  before  It 
would  give  effect  to  such  transfer,  required 
evidence  from  that  tblrd  person  of  the  good 
faith  and  fairness  of  the  transaction,  tbe 
very  apparent  reason  being  that  designing 
persons  should  not  take  advantage  of  tbe 
improvidence  or  penury  or  Inexperience  of 
one  to  strip  falm  of  his  prospective  inheri- 
tance. An  additional  reason  was  that  such 
a  transfer,  made  without  the  knowledge  of 
the  ancestor,  was  In  a  certain  sense  a  fraud 
npon  him.  Both  these  reasons  are  elimi- 
nated, however,  and  with  their  elimination 
the  rule  ceases  when  the  release  Is  made  to  the 
ancestor  blmself ;  for,  in  the  first  place,  since 
he  has  the  right  absolute  to  dlslnberlt,  he 
cannot  be  accused  of  taking  advantage  of  tho 


heir,  and.  In  the  second  place,  as  the  release 
is  made  to  him  he  Is  not  In  ignorance  of  the 
fact  and  thus  could  not  be  deceived  into 
leaving  bis  property  to  one  to  whom  be  never 
Intended  It  should  go.  Therefore,  where  such 
a  release  is  made  to  the  ancestor,  the  rule  re- 
quiring the  party  relying  on  it  to  prove  its 
fairness  Is  no  longer  in.  force,  but  as  said  In 
Appeal  of  Summervllle,  129  Pa.  631,  18  Atl. 
654,  such  a  release  Is  "properly  admls^ble, 
and  when  once  admitted  the  burden  of  over- 
throwing It  is  cast  npon  the  parties  who 
signed  it  or  whose  names  are  subscribed  to 
it"  In  this  same  connection  reference  may 
be  made  to  Curtis  v.  Curtis,  40  Me.  24,  63 
Am.  Dec.  651.  and  the  whole  subject-matter 
was  elaborately  argued  In  Estate  of  Oar- 
celon,  supra.  Still  less  reason,  however,  ex- 
ists for  the  application  of  the  rule  requiring 
proof  of  the  fairness  in  a  contract  such  as 
this  where  there  is  a  mntnal  rellnqulahment 
upon  the  part  of  the  spouses  of  ttietr  prop- 
erty rights  and  of  their  rights  of  succession 
and  Inheritance,  and  where,  moreov^,  the 
contract  having  been  fully  executed  during 
the  lifetime  of  the  parties,  the  fairness  is 
sought  to  be  drawn  in  question  after  the 
death  of  one  by  the  other,  and  particularly 
when  questioned  upon  tbe  death  of  the  wife 
by  the  husband;  for,  while  the  freedom  of 
contract  between  husband  and  wife  is  fully 
recognised  In  this  state  and  upheld,  it  is 
equally  well  recognized  and  exemplified  In  a 
hundred  Instances  in  om:  law  that  tbe  wife 
Is  regarded  as  the  weaker  and  more  de- 
pendent spouse;  the  one  whose  interests, 
therefore,  are  to  be  the  more  carefully  safe- 
guarded, even  from  the  exactions  of  a  hus- 
band. In  Re  Noah,  78  Cal.  683,  16  Pac.  287. 
2  Am.  St  Rep.  829,  this  court  disposing  of  a 
similar  argument  under  a  contract  of  separa- 
tion between  husband  and  wife,  declared  that 
the  agreement,  "as  far  as  It  was  an  agree- 
ment to  separate  and  for  her  support  during 
separation,  was  fully  executed  during  the 
lifetime  of  the  deceased."  In  this  case,  as  In 
tbe  Noah  Case,  the  contract  bad  hem  lived 
up  to  by  both  parties,  so  far  as  appears  to  the 
contrary,  during  tbe  lifetime  of  tbe  wife,  and 
it  Is  a  somewhat  too  tardy  discovery  npon  tbe 
part  of  tbe  husband  to  find,  after  her  death 
that  the  contract  was  unfair.  Tbe  question 
Is  completely  disposed  of  by  In  re  Garcelon, 
104  Cal.  570,  38  Pac.  414,  32  L.  R.  A.  595.  43 
Am.  St  Rep.  134,  Estate  of  Davis,  106  Cal. 
452,  39  Pac.  756,  Daniels  v.  Benedict  ©7  Fed. 
367,  38  C.  C.  A.  592,  and  Cmm  T.  Sawyw, 
132  111.  443,  24  N.  B.  956. 

While  It  is  true  that  tbe  law  was  unable  to, 
and  therefore  did  not  give  effect  to  such 
transfers,  releases,  or  extinguishments  of 
heirship,  it  Is  equally  true  that  they  were  al- 
ways cognizable  In  equity,  and  that  In  proper 
cases  tbey  afforded  a  complete  defense  by  way 
of  estoppel.  And  this  equitable  defense  by 
way  of  estoppel  Is  cognizable  by  the  court  in 
probate.  Estate  of  Garcelon.  supra;  Fisher 
T.  Clopton  (Ma  App.)  85  8.  W.  628.   It  has 
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been  sbbwn  that  It  was  not  Incumbent,  nnder 
the  drcnmstaDces,  for  the  party  relrlng  npon 
the  agre^ant  to  make  proof  oC  its  fairness. 
It  does  not  appear,  upon  the  other  band,  that 
appellant  was  denied  the  opportunity  to  prove 
Its  unfairness.  The  record  discloses  that, 
upon  proof  of  the  agreement  (its  execution 
baring  been  admitted),  a  motion  to  dismiss 
was  made,  npon  the  ground  that,  by  force  of 
the  agreranent,  the  contestant  was  not  a  party 
In  interest  The  motion  was  opposed  by  con- 
testant's attorney,  who  stated  his  grounds  of 
opposition  as  follows:  "The  first  ground  ot 
our  resistance  to  the  motion  la  tbat  the  con- 
tract is  absolutely  void,  and  cannot  be  taken 
into  consideration  in  this  proceeding.  The 
next  ground  is  npon  the  uncertainty  of  it  If 
the  contract  had  any  consideration  at  all  It  is 
Incumbent  npon  the  proponents  to  allege  and 
prove  It"  Upon  this  the  motion  was  granted 
by  the  court,  and  the  order  dismissing  the 
contest  was  entered.  At  a  following  sesBlon 
ot  the  court  and  when  formal  proofs  of  the 
due  execution  of  the  will  were  being  offered 
looking  to  its  admission  to  probate,  appel- 
lant's attorney  appeared,  renewing  his  objec- 
tion in  a  somewhat  more  elaborate  form,  and 
raising  flew  grounds  of  objection,  amongst 
the  new  suggestions  being  the  proposition  here 
disposed  of,  tbat  the  appeal  should  show 
afflrmatively  tbat  the  contract  was  fair  and 
Jwtt  and,  if  tbat  were  not  so,  then  contestant 
asserted  the  ri^t  to  show  that  the  contract 
waa  not  fair  and  Just  but  was  obtained 
through  fraud  and  coercion.  The  court  bow- 
ever,  ruled,  and  ruled  very  pnQ}erly  that 
those  w«re  mattora  not  presented  tot  oonsld- 
watlcm  at  the  time  of  the  motioii  to  dlamlss, 
wlun  ample  oi^rtunil7  to  laresait  Oam  had 
been  afforded,  be  woold  not  mtertaln  the  ol>> 
jectlon  after  his  order  dismissing  the  contest 
It  being  ahown,  as  waa  determined  by  the 
lowor  ooart  that  the  i^pdlant  was  not  a 
party  Interested  so  aa  to  entitle  him  to  appear 
and  contest,  the  consldaratton  of  the  proposi- 
tions advanced  upon  his  appeal  may  well 
come  to  an  end.  It  may,  however,  be  added 
tbat  the  court  had  Jurisdiction  to  grant  orlg- 
bial  probate  of  the  will  of  the  deceased,  al- 
though a  nonresIdCTt,  alnee  she  bad  left  proiv 
erty  within  this  atata.  Estate  of  GlaA,  82 
Pac.  760. 

For  the  forcing  reasons  the  wder  and 
Jodgment  ai^ealed  frmu  are  afBrmed. 

We  concur:  LOOIGAN*  J.;  McVAIt- 
IiAKD»  J. 


048  Cal.  2E8) 

WBLOH  T.  BRITISH  AUBRIOAN  ASSUB. 

CO.  <S.  F.  8.522.) 

(Sopreme  Court  of  California.  Nov,  15,  1906.) 

1.  iNffraxifOB— Fiaa  Pomot— Oohbtbuctioit— 
pBovisiona  fOB  FoBrerruRB. 

Conditions  whlA  provide  for  forfdtnre  of 
tht  Interest  of  assured  in  a  fire  policy  or  those 
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claiming  under  It  are  to  be  strictly  emstrued 
against  the  insnrer. 

[Ed.  Mote^For  cases  In  point,  sea  voL  2S» 
Cent  Dig.  Insoraoce.  i  28fi.] 

2.  SAUB— OOITVBTANOB  OF  PBOPKBTr—FOBmr- 
UBE— PBB801U  AnBOIBD— BlOBTS  OF  MOBT- 

Civ.  Code.  I  2541,  provides  tbat  where 
a  mortgagor  effects  insurance  in  his  own  name^ 
the  loss  to  be  xtayable  to  the  mortgagee,  or 
asslKDs  a  policy  of  Insarance  to  the  mortgagee, 
the  insurance  is  deemed  to  be  upon  the  interest 
of  the  mortgagor,  and  any  act  of  his  wliidt 
would  otherwise  avoid  the  Insannce  will  ttave 
the  same  effect,  although  the  property  Is  In  the 
hands  of  the  mortgagee.  Section  1442  pro- 
vides that  a  condition  involving  a  forfdtore 
must  l>e  strictly  interpreted.  Section  1654  pro- 
vides that  in  cases  of  uncertainty  in  the  inters 
pretation  of  contracts  the  language  of  a  con- 
tract must  be  Intur^eted  most  strongly  anlnst 
the  one  who  caused  tlie  uncertainty.  A  firs 
policy  provided  that  unless  otherwise  provided 
by  agreement  indorsed  thereon.  It  should  be 
void  it  any  chanse  should  take  place  in  the 
title  of  the  property,  and  provided  that  if  sn 
interest  "shall  exist  In  favor  of  a  mortgagee, 
the  conditions  hereinbefore  c<»itained  shall  ap- 
ply in  the  manner  expressed  In  such  provi- 
sions and  conditions  of  insoraooe  relating  to 
each  interests  as  shall  be  written  upon,  at- 
tached, or  suspended  hereto."  Snbsequent  pro- 
visiona  declared  tbat  the  policy  was  "subject 
to  the  foregoing  BtipnlatlODS  and  conditions." 
and  tliat  no  privilege  or  permiBsIon  affecting 
the  Insarance  should  ever  be  claimed  by  inanred 
unless  written  or  attadied  to  the  poUor.  After 
the  issuance  of  a  fire  policy  the  premjsea  were 
mortg^ed,  and  the  inaurer  Indorsed  on  the  poli- 
cy a  statement  that  the  loss  should  be  payable 
to  the  mortgagee  and  thereafter  the  mortgagor 
sold  the  premises.  Held,  that  the  mortgagee 
was  entitled  to  recover  few  a  loss,  since  by 
virtue  of  the  ssortgage  claoas  the  Interest  of  the 
mortgagee  was  tree  tMun  all  snch  conditions, 
except  such  as  were  at  the  time  ot  the  creation 
of  his  Interest  written  ui>on  the  policy  or  at^ 
tached  or  appended  thereto. 

tn  Bank.  Appeal  from  Snperlor  Oonr^ 
Alameda  Connty ;  8.  P.  Hall,  Judge. 

Action  by  George  D.  Welch  against  the 
British  American  Assurance  Company.  From 
a  Judgment  in  favor  of  plaintiff,  def^idant 
appeals  Affirmed. 

Rehearing  denied  December  15,  1905. 

Nye  &  Elnsell.  for  appellant  H.  A.  Powdl 
and  W.  A.  Dow,  for  respondent 

SHAW,  X  Thla  ia  an  action  by  &  creditor 
whose  debt  was  secured  by  a  deed  of  trust 
of  the  property  Insured  to  recover  the  sum  of 
$2,000  upon  a  fire  insurance  policy  lasued  br 
the  defendant  to  raie  Georse  H.  Barrett,  the 
maker  of  the  deed  ot  trust  The  tmat  deed 
was  execDted  after  the  issuance  ot  the  poll<7, 
and  thereuixm  a  slip  was  attached  to  the  pol- 
1<7  making  the  loss,  If  any,  payable  to  tba 
plaintiff,  as  bis  Interest  Sboald  appear.  Tbe 
sole  propositttm  ivesrated  tor  decision  ia  the 
question  whether  or  not,  under  the  terms  of 
tbe  policy  and  tbe  facts  stated  In  the  com- 
plaint, a  change  of  ownership  ot  the  iwopertr 
Insured,  snbsequent  to  tbe  Issuance  of  the  pol* 
Icy  and  before  the  toss^  without  Uie  wrltien 
consent  of  tbe  defendant  thanto  Indorsed  on 
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tiM  policy,  made  tbe  policy  void,  aa  agalnit 
the  plaintiff. 

The  policy  contained  a  paragraph  dedartng 
It  should  be  yold  upon  the  bappenli^  of 
elfbar  one  of  a  large  nniober  of  conditions, 
amtmc  wUdi  was  dat  It  shonld  be  void  If, 
without  an  agreement  by  the  company  In- 
dorsed on  or  added  to  the  policy,  "any  change, 
other  than  1^^  the  death  of  an  Insured,  take 
place  In  tbe  Intavest;  title*  possession  of 
the  Bobjeet-  at  Insniance,  whether  by  legal 
process  or  judgment;  or  virtontary  act  of  the 
insored,  or  otherwise. "  Following  this  para< 
graph,  after  several  other  intervening  para- 
graphs relating  to  other  matters,  tbe  follow- 
ing clanse,  called  tat  eonTenlence  the  "mort- 
gage danse,'*  was  Inserted:  "It  with  the 
consent  of  this  company,  an.intnreat  under 
this  poU<7  ■ban  exist  in  faror  et  a  mwtgagee 
or  of  any  person  or  corpwation  having  an 
Intmtt  In  tbe  subject  of  insurance  other  than 
the  Interest  of  the  Insured  as  described  herein, 
tin  conditions  berelnbtfore  contained  shall 
app^  in  the  mannw  mnessed  In  soeh  ^xowU 
Blons  and  conditions  of  Insuance  relating 
to  such  interest  as  shall  be  written  upon,  at- 
tached, or  sppoided  hereto."  At  the  dose  cC 
the  policy  appeared  this  clanse :  "This  policy 
Is  made  and  acemted  subject  to  the  foregtdng 
stlpulationB  and  oondltloni;  togethor  with 
snch  othw  provisions,  agreements,  or  condi- 
tions as  may  be  endorsed  hereon  or  added 
hoeto.  •  •  •  Mar  shall  any  privilege  or 
permlesUm  affecting  the  insurance  under 
this  poli^  «Etet  or  be  daimed  by  tba  Insured 
unless  so  written  or  attached."  It  aroeared 
from  tlie  complaint  that  after  the  poUcy 
was  issued  and  tbe  dsed  of  trust  executed, 
and  before  the  loss  occurred,  tbe  title  to  the 
proper  Ij  bad  been  transferred  from  Barrett 
to  one  J.  F.  Sanborn,  and  that  no  agreement 
that  it  should  be  so  transferred  was  indorsed 
on  the  policy  or  executed  by  the  dtfendant 
Upon  this  it  is  dalmed  tlut  tbe  policy  was 
avoided  by  tbe  teansfer  without  consut  of 
the  company. 

It  is  conceded  that,  in  the  absence  of  any 
provision  in  tbe  policy  to  the  contrary,  if  the 
title  to  tbe  property  should  be  conveyed  with- 
out the  consent  of  the  company  prior  to  the 
happening  of  a  loss,  the  company  would  not  be 
liable  therefor.  Tbe  Insurance  ran  to  the  orig- 
inal owner,  to  whom  tbe  policy  was  Issned,  and 
tbe  subsequent  agreement  that  the  loss  ^ould 
be  payable  to  the  plaintiff  as  his  interest 
should  appear,  If  taken  alone,  left  tbe  insur- 
ance still  running  to  tbe  owner  of  the  prop- 
erty, and  not  to  the  plaintiff,  so  that,  under 
the  rule  prevailing  In  such  cases  (Civ.  Code, 
I  2541).  any  act  of  tbe  ownor  which,  by  the 
terms  of  tbe  policy,  would  be  sufficient  to 
avoid  It  as  against  tbe  owner,  would  prevent 
a  recovery  by  the  plaintiff,  altbongh  he  was 
not  aware  of  the  violation  of  Its  terms  and 
did  not  consent  thereto.  The  question  for 
decision  la,  therefore,  whether  or  not  the 
clanse  above  quoted,  referring  to  an  Interest 
in  favor  9t  tldrd  panon%  operates  to  change  I 


this  rule  We  think  that  It  must  be  so  eoo- 
Btdered.  It  is  weU  established  that  eondi- 
tions  which  provide  for  a  forfeiture  of  tbe 
interest  of  the  assured,  or  those  claiming  un- 
der the  policy,  are  to  be  strictly  oonstrusd 
against  the  insurance  company,  and,  if  there 
is  any  ambiguity  in  a  policy  which  may  rea- 
sonably be  solved  by  either  one  of  two  om- 
•tmctlonsk  that  int^retathm  shall  be  adop^ 
ed  which  Is  the  most  favorable  to  the  assui^ 
ed,  or,  in  this  particular  case,  to  the  bene- 
ficiary in  the  deed  ol  trust  It  Is  evident 
from  the  Insertion  of  this  clause  In  the  p(d- 
ky  that  the  parties  thereto  contemplated 
that  tbe  assured  might  thereafter  mortgage 
or  bypothecata  the  property  and  thevd>y 
create  an  Intereit  In  the  paU<7  In  favor  of  the 
creditor  for  his  better  security.  The  mort- 
gage clause  was  manifestly  inserted  to  facili- 
tate ndi  a  transaetioa  It  must  be  consid- 
ered as  having  ben  directed  towards  sncb 
antic^ted  crsditor  of  ttie  sasnred,  and  aa 
having  been  mads  for  his  benefit  The  provi- 
sion that,  in  the  event  of  the  existence  of 
such  an  Interest  in  favor  of  the  third  person, 
"tbe  ronflltlnns  herdnbefbre  contained  shall 
VPSiy  in  tbe  manner  expressed  in  such  pro- 
vldcms  and  conditions  of  Insurance  relating 
to  BwA  intwest  aa  shall  be  wrlttwi  upon, 
attached,  w  appesided  hereto^**  was  Intended 
to  have  the  effect  of  preventing  tbe  conditions 
previously  mentioned  In  the  policy  from  ap- 
plying to  auch  Inteest;  anlesi  tbe  conditions 
should  be  again  written  upon,  attached,  or 
ai^okdsd  to  the  policy.  Ko  other  reasooable 
meaning  can  be  c^ven  to  ttu  langusgei  It 
would  not  be  necessary  to  write  tbem  out  In 
full  upon  tbe  policy,  which  would  be  israo* 
tlcally  imposdble.  A  few  words  making  tbe 
provisions,  or  certain  of  them,  as  was  desired, 
applicable  to  the  other  interest  could  readily 
be  inserted  In  the  slip  containing  what  la  call- 
ed tbe  "loss  payable"  danse  attached  to  tbe 
policy.  Bven,  however,  if  It  should  be  con- 
sidered necessary  to  attach  the  candlttons 
in  full,  it  could  be  done  without  Inconven- 
ience simply  printing  tiiem  in  the  attached 
slip. 

The  real  contention,  of  anwllant  is  that 
the  last  half  of  the  mortgage  clause  shonld 
be  Interpreted  as  if  It  read  as  follows:  "Tbe 
conditions  hereinbefore  contained  shall  apply 
to  the  manner  expressed  In  such  provisions 
and  conditions  of  Insurance,  so  far  as  tho*e 
conditUma  and  provMons  relate  to  auch  in- 
tereat  as  shall  be  written  upon,  attached, 
or  appraded  hereta"  This,  however,  is  con- 
trary to  the  grammatical  construction  of 
the  clause,  as  contained  In  tbe  policy,  and 
does  violence  to  tbe  natural  and  ordinary 
meaning  of  the  language.  It  Is  also  con- 
trary to  tbe  rule  that  a  contract  must  be  con- 
strued so  as  to  give  some  effect.  If  possible, 
to  evtty  part  of  It  Mlckle  v.  Sanchez,  1  Cal. 
202.  Withont  this  mortgage  clause,  under 
the  rule  as  above  conceded,  and  as  expressed 
In  section  2541,  Civ.  Code,  the  Interest  of  a 
credltOT  to  whom  the  loss  Is  made  payable 
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Is  sQbJect  to  all  tLe  conditions  of  tbe  policy, 
and  tbey  would  apply  to  such  Interest,  wheth- 
er the  interest  was  deacrlbed  In  any  writing 
made  upon,  or  attached,  or  appended  to,  tbe 
policy,  or  not.  Therefore,  If  the  above  para- 
phrase correctly  states  the  meaning  intended 
by  the  mortgage  clause,  Its  insertion  was  Idle 
and  useless,  for  the  legal  etTect  of  the  policy 
would  be  tbe  same  without  it  as  with  it 
Furthermore,  If  this  could  be  considered  a 
reasonable  construction,  tbe  other  is  at  least 
as  reasonable,  and  under  the  rule  of  strict 
construction  against  the  Insurer  who  prepares 
the  policy  (Civ.  Code,  SS  1442, 1654)  the  mean- 
ing we  have  attributed  to  it  must  be  adopted. 
Section  2541  of  tbe  Civil  Code  gives  the  rule 
governing  the  effect  of  the  creation  of  an  in- 
terest in  a  mortgagee  or  creditor  In  cases 
where  the  policy  runs  to  the  mortgagor  or 
debtor  and  contains  no  mortgage  clause  such 
as  that  here  Inserted.  It  was  not  intended 
to,  and  does  not,  apply  to  policies  which  are 
not  silent  on  the  subject,  but  themselves  pro- 
vide to  what  extent  its  conditions  shall  ap- 
ply to  such  interest,  when  created. 

No  conditions  with  reference  to  the  plain- 
tiff's interest,  or  statement  specifying  the 
extent  to  which  the  conditions  of  the  policy 
should  apply  thereto,  were  written  upon, 
attached,  or  appended  to  the  policy.  We 
are  therefore  of  the  opinion  that  tbe  In- 
terest of  a  third  person  In  the  policy  Is 
not  subject  to  the  conditions  In  question, 
and  that  such  third  person  Is  not  responsible 
for  the  acts  of  tbe  Insured  in  violation 
thereof,  and  consequently  that  the  convey- 
ance of  the  title  to  Sanborn  without  the 
consent  of  tbe  company  did  not  forfeit  the 
Interest  ot-  the  plaintiff  in  tbe  policy.  The 
subsequent  provisions  above  quoted  do  not 
change  tbe  effect  of  tbe  clause  In  question. 
The  declaration  that  the  policy  Is  made  "sub- 
ject to  the  foregoing  stipulations  and  condi- 
tions, together  with  such  other  provisions, 
agreements,  or  conditions  as  may  be  endorsed 
hereon,  or  added  hereto,"  clearly  does  not 
change  the  effect  of  the  mortgage  clause, 
for  that  clause  Is  one  of  the  stipulations  and 
conditions  to  which  this  last  paragraph  re- 
fers, and  it  afBrms  tbe  mortgage  clause,  as 
well  as  the  other  clauses  of  the  policy,  and 
tbe  effect  of  the  mortgage  clause  Is  to  ex- 
cept the  Interest  of  the  plaintiff  from  the 
other  conditions  referred  to.  Tbe  remaining 
provision,  that  no  prlvil^e  or  permission 
affecting  the  Insurance  should  ever  be  claim- 
ed by  the  Insured  unless  written  on  or  at- 
tached to  tbe  policy,  is  equally  Ineffective 
to  nullify  the  mortgage  clause.  Tbe  word 
"insured"  as  there  used,  under  tbe  rule  re- 
quiring strict  Interpretation  against  the  com- 
pany, and  in  view  of  the  language  of  the 
mortage  clause  above  quoted,  must  be  con- 
sidered as  referring  to  Barrett,  the  original 
holder  of  the  policy,  or  bis  successor,  and 
not  to  the  plaintiff.  The  policy  considered 
in  Sharp  v.  Scottish,  etc.,  Co.,  130  Ca!.  543, 
69  Fae.  293,  615/  did  not  contiUn  any  pro- 
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vision  equlvaloit  to  tbe  mortgage  clause  In 
the  policy  here  sued  on,  and  that  case  bas 
no  application  either  for  or  against  tbe  plain- 
tiff. 

Tbe  mortgage  clause  In  the  policy  under 
consideration  is  a  part  of  tbe  form  of  poVicy 
known  as  the  "New  York  Standard  Form." 
This  form  was  prescribed  by  statute  In  New 
York,  and  made  obligatory  after  May  1, 
1887,  on  all  insurance  companies  doing  busi- 
ness In  that  state.  8  N.  T.  Rev.  St  p.  1063. 
It  has  since  been  prescribed  by  statute  In 
Pennsylvania  (Brightly.  Dig.  pL  2,  p.  2528). 
Minnesota  (1  Laws  Minn.  1891,  {  2973). 
North  Dakota  (Laws  1890.  p.  253  c.  74), 
Wisconsin  (1  Rev.  St  1898,  f  1941-^),  New 
Jersey  (2  Gen.  St  p.  1766),  and  Michigan 
(1  How.  Ann.  St  SI  4346-1350).  Singular- 
ly enough  the  clause  In  question  does  not 
appear  to  have  been  tbe  subject  of  litigation 
or  judicial  interpretation  In  any  of  these 
Btatra.  It  has  been  construed,  however,  by 
the  highest  courts  of  Nebraska,  Washington, 
Mississippi,  Illinois,  Iowa,  and  Missouri  In  the 
following  cases :  Oakland  H.  I.  Co.  t.  Bank, 
47  Neb.  717,  66  N.  W.  646,  36  Ll  R.  A.  673, 
58  Am.  St  Rep.  663 ;  Boyd  v.  Tburlngia  Ins. 
Co.,  25  Wash.  447,  65  Pac,  785,  65  I*  R.  A. 
165 ;  Queen's  Ins.  Co.  v.  Dearborn  Sav.  Ass'n, 
175  111.  115,  51  N.  B.  717;  Chrlstenaon  v.  Fid. 
Ins.  Co.,  117  Iowa,  77,  90  N.  W.  495 ;  East  T. 
N.  O.  Ins.  Co.,  76  Miss.  697,  26  South.  691; 
Senor  v.  Western,  etc.,  Ins.  Co.,  181  Mo.  115, 
79  S.  W.  687.  These  decisions  all  concede 
that.  In  the  absence  of  such  mortgage  clause, 
the  mortgagee  takes  subject  to  all  tbe  con- 
ditions expressed  In  tbe  body  of  the  poll<^. 
but  hold,  as  we  have  held,  that  by  virtue 
of  tbe  mortgage  clause  in  the  body  of  the 
policy  the  Interest  of  the  mortgagee  Is  free 
from  all  such  conditions,  except  such  as  are 
repeated  at  the  time  of  the  creation  of  that 
interest  by  being  at  tb&t  time  again,  in  sub- 
stance at  least,  written  upon  tbe  policy*  or 
attached  or  appended  tliereto. 

For  the  foregoing  reasons,  we  think  tbe 
demurrer  was  rightly  overruled. 

The  Judgment  Is  affirmed. 

We  concur:  BEATTY,  0.  J.;  ANGEL- 
LOTTI,  J.;  VAN  DYKE,  J. 

McFARLAND,  J.  (concurring).  I  concur 
in  tbe  Judgment  of  affirmance.  I  have  reach- 
ed this  conclusion  after  a  great  deal  of  con- 
sideration of  the  main  question  involved,  and 
have  done  so  mainly  in  deference  to  tbe 
opinions  of  judges  and  decisions  of  courts 
in  other  jurlstlictions.  The  fire  insurance 
policy  Involved  here  was  Issued  by  appel- 
lant to  one  Barrett.  It  was  to  be  void  If 
Barrett  violated  certain  named  conditions. 
Barrett  did  violate  one  of  those  conditions, 
and  as  to  him  the  policy  became  void.  But 
after  the  Issuance  of  the  policy  Barrett 
mortgaged  the  insured  property  to  the  plain- 
tiff herein,  George  D.  Welch,  and  after- 
wards tbe  appellant;  at  the  request  of  Bar- 
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rett,  attached  to  the  policy  a  writing.  In 
these  words:  "Lobs,  If  a.ny,  payable  to 
George  D.  Welch  as  his  Interest  may  ap- 
pear." These  words,  considered  alone,  did 
not  change  the  policy.  Barrett  still  remalo- 
ed  the  Insured  party,  and  In  case  of  fire 
Welch  was  to  recover  only  what  was  due 
Barrett,  and  could  recover  nothing  If  the 
latter  had  forfeited  the  policy.  The  above 
proposition  Is  admitted  upon  all  hands.  But 
It  is  contended  that  Welch  can  recover,  not- 
withstanding the  policy  Is  void  as  to  Bar- 
rett, on  account  of  a  clause  in  the  bofly  of 
the  policy,  which,  leaving  out  the  parts  Im- 
material here,  Is  as  follows:  "If  •  •  • 
an  interest  *  *  •  gliall  exist  In  favor 
of  a  morl^agee  •  •  •  the  conditions 
hereinbefore  contained  shall  apply  in  the 
manner  expressed  In  such  provisions  and 
conditions  of  Insurance  relating  to  such  In- 
terest as  shall  be  written  upon,  attached, 
or  appended  thereto."  Thia  language  seems 
to  me  to  be  as  awkward  and  as  difficult 
to  put  any  meaning  into  as  any  that  baa 
come  under  my  obaerTatlon  in  Judicial  In- 
vestigations. If  an  Insurer  intends  that 
when  he  inserts  a  clause  into  the  policy  that 
the  loss,  if  any,  shall  be  payable  to  the  mort- 
gagee.  the  mortgagee  la  to  be  relieved  from 
the  effect  of  any  act  of  the  Insured  mortgagor 
which  wonid  invalidate  the  policy,  it  is  a 
very  simple  matter  for  him  to  aay  so. 

It  is  contended  that  he  does  aay  bo  by  the 
mongrel  clause  above  quoted.  If  I  were 
wtlrely  free  to  follow  my  own  notion  about 
the  question,  my  Inclination  would  be  to 
agree  with  the  dissenting  opinion  of  Mr. 
Justice  Anders  In  Boyd  T.  Thurlugla  Ins. 
Co.,  25  Wash.  45S,  66  Pac.  7S5,  55  L.  B.  A. 
105,  and  hold  that  such  clause  was  not 
fairly  susceptible  of  the  construction  claimed 
by  respondent  In  the  case  at  bar.  But  this 
identical  clause,  which  seems  to  have  origi- 
nated in  New  York,  has  become  quite  com- 
mon in  Insurance  policies,  and  has  been  be- 
fore a  number  of  courts  for  Interpretation, 
and  Its  meaning  has  ahnost  universally  been 
held  to  be  that  none  of  the  forfeiting  con- 
ditions as  against  the  insured  affect  the  mort- 
gagee, except  those  which  are  restated  in 
liie  "loss  payable  danse,"  and  that,  If  there 
are  no  such  conditions  in  said  last-mentioned 
clanse,  the  insured  can  do  no  act  whatever 
which  will  in  any  way  affect  the  right  of 
the  mortgagee.  It  was  so  expressly  held 
In  Oakland  Home  Ins.  Oo.  t.  Bank  of  Com- 
merce, 47  Neb.  17,  66  N.  W.  646,  36  L.  B.  A. 
673,  68  Am.  St.  Rep.  663;  Queen's  Ins.  Co. 
T.  Sav.  AssX  175  IlL  115,  61  N.  E.  717: 
CSirlstenson  r.  ZTidellty  Ins.  Co.,  117  Iowa, 
77,  90  N.  W.  496;  East  v.  Ins.  Ass'n,  76 
Miss.  697,  26  South.  691 ;  Senor  v.  Fire  Ins. 
Cc  181  Uo.  104,  79  S.  W.  687.  and  Boyd  v. 
Thuringla  Ins.  Co.,  26  Wash.  447,  65  Pac. 
785,  55  L.  R.  A.  165.  We  have  been  referred 
to  no  cases  squarely  holding  the  other  way, 
unless,  perhaim,  tt  be  Franklin  Ins.  Go.  v. 
WolU;  23  Ind.  ^p.  649,  64  N.  B.  772.  In 


Oakland  Home  Ins.  Co.  v.  Bank,  of  Com- 
merce, supra,  the  Supreme  Court  of  Neb- 
raska construes  the  clause  In  question  as 
follows :  "That  Is,  In  order  to  render  the 
general  conditions  of  the  policy  applicable 
to  ttie  interests  of  the  mortgagee,  there  must 
be  written  upon,  attached,  or  appended  to 
the  policy,  relating  to  the  Interest  of  the 
mortgagee,  some  provisions  or  conditions 
expressing  In  what  manner  the  conditions 
of  the  policy  shall  be  so  applicable.  Neither 
In  the  'loss  payable  clause'  nor  otherwise  by 
writing  upon,  attached  to,  or  appotded  to 
the  policy  was  there  any  provision  or  con- 
dition carrying  the  conditions  of  the  policy 
into  such  clause  or  rendering  them  in  any 
manner  applicable."  And  the  other  cases 
give  it  the  same  construction.  And  I  am 
disposed  to  follow  those  courts  rather  than 
to  rely  upon  my  first  Impressions,  particular- 
ly In  view  of  the  rule  that  an  ambiguous 
clause  in  a  policy  must  be  construed  against 
the  insurer.  And,  even  if  there  be  doubt 
as  to  the  correctness  of  this  construction, 
there  is  some  consolation  in  the  thought  that 
an  insurer  who  puts  snch  a  nondescript  pro- 
vision into  his  policy  should  hardly  be  heard 
to  object  to  any  kind  of  construction  wbich 
any  one  chooses  to  give  It 

We  concur:  HEXSHAW,X;L0RIGAN.  J. 
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AVERT  V.  AVERT.   (S.  F.  3.514.) 

(Supreme  Court  of  California.  Nov.  20,  1905.) 

1.  DivoBCK  —  Tkbtihoht  ot  F jutms  —  Cob- 

BOBOBATIOn. 

Civ.  Code,  {  130,  prohibiting  tbe  granting 
of  a  divorce  on  the  uncorroboratea  testimoDy  of 
tbe  parties,  does  not  require  plaintiff's  testi- 
mony  to  be  corroborated  in  every  particular. 
It  18  enough  that  It  la  corroborated  in  the 
main  particulart. 

[Ed.  Note. — For  cases  in  poin^  see  vol.  17, 
Cent.  Dig.  Divorce,  §  407.] 

2.  Same— Extreme  OhnEi.TT— EvjnENCE.. 

Evidence  in  a  divorce  case  held  to  sustain 
a  finding  of  extreme  cruelty,  within  Civ.  Code, 
9  {H,  defining  it  as  the  infliction  of  grievous 
mental  suffenng. 

3.  Same— EvinENCE— IinfATEBiAL  Ikquibt. 

The  qneetion  asked  defendant's  father  as 
her  witness  in  a  divorce  case,  in  which  extreme 
cruelty  was  alleged  in  the  complaint,  but  not 
in  the  anawer  or  crosa-complaint,  if  he  knew 
wtiat  treatment  was  accorded  defendant  by 

{tlaintiff,  calls  for  an  answer  apparently  pre- 
imlnary  to  an  inquiry  Into  plaintiETa  general 
course  of  treatment  of  defendant,  and  so.  In 
its  general  form,  is  an  immaterial  inquiry. 

D^arbnent  2.  Aiq)eal  from  Superior  Court, 
Marin  County;  F.  M.  Angellottl,  Judge. 

Actlcm  by  Augustus  D.  Avery  against  Eve- 
lyn O.  Avery.  Judgment  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

John  W.  Bourdette  and  Andrew  Thome,  for 
appellant  Albert  H.  Elliot,  for  respondent  ' 

LOBIGAN,  J.  This  ts  an  action  for  di- 
vorce brought  by  plaintiff  against  defendant 
m  the  grounds  of  extr^ne  cmel^  and  de- 
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sertlon.  Defendftnt  answered,  denying  spe- 
cifically the  charges  made,  and  by  cross- com- 
plaint alleged  desertion  on  the  part  of  plain- 
tiff, and  Bought  a  decree  against  him  for 
permanent  maintenance  and  support  under 
section  137  of  the  Civil  Code.  A.  decree  of 
divorce  was  granted  plaintiff  upon  both 
grounds  of  hla  complaint;  the  cross-complaint 
of  defendant  for  relief  was  denied;  and  from 
an  order  denying  her  motion  for  a  new  trial, 
and  from  the  Judgment  against  her,  defend- 
ant appeals. 

Upon  the  matter  of  extreme  cruelty,  the 
court  found  that  the  principal  specific  charges 
made  In  the  complaint  were  true;  that  during 
a  period  of  several  years  preceding  the  com- 
nencement  of  the  action  the  conduct  of  de* 
fendant  towards  plaintiff  had  been  continu- 
ously and  habitually  cruel;  that  on  various 
occasions  at  their  home  In  Mill  Valley,  Marin 
county,  and  elsewhere,  she  had  applied  to 
plaintiff  abusive,  harsh  and  Insulting  words 
and  epithets,  and  with  eijnal  frequency  had 
in  Us  presence  and  In  the  presence  of  mutual 
friends  and  acquaintances  ridiculed  him  and 
said  humlliatiug  and  derogatory  things  con- 
cerning him;  that  she  re[>eated1y  declared  to 
bim,  and  so  stated  to  their  friends  and  ac- 
quaintances, that  he  was  too  old  and  settled, 
that  she  had  no  affection  for  bim,  and  that 
she  wanted  to  separate  from  him  and  marry 
another  man;  that  she  willfully  and  without 
cause  and  falsely  accused  him  of  adultery 
and  of  having  kept  a  mistress;  that,  during 
the  two  years  immediately  preceding  the  com- 
mencement of  the  action,  the  defendant,  with- 
out the  consent  of  plaintiff  and  against 
hla  will,  absented  herself  from  their  home, 
going  to  her  mother's  residence  in  San  Fran- 
cisco, taking  with  her  their  only  chlldt  an  in- 
fant daughter;  that  defendant  would  absent 
herself  from  him  for  a  period  ranging  from 
three  days  to  three  weeks  during  such  period 
of  two  years,  and  tiiat  during  said  period  of 
two  years  she  was  absent  three-fourths  of 
the  time;  on  some  occasions  she  would  state 
tbat  she  was  going  and  would  go  in  spite  of 
his  protests;  on  the  greater  number  of  those 
occasions,  howevw,  she  would  leave  without 
warning  or  notice  to  plaintiff,  and  he  would 
not  learn  that  she  Intended  such  departure 
till  on  returning  from  bis  daily  avocation  he 
would  find  her  and  the  child  gone,  with  no 
message  left  by  her  as  to  where  she  bad  gone, 
how  long  she  Intended  to  stay,  or  when  she 
was  coming  back,  nor  would  she  during  her 
absence  send  any  word  to  hlxa;  during  such 
portions  of  said  period  of  two  years  tbat  she 
was  at  home  she  refused  to  perform  her  ordi- 
nary household  duties  or  prepare  meals  for 
plaintiff,  and  compelled  him  to  either  cook 
his  own  meals  or  take  them  at  restaurants; 
that  on  February  21,  1902  (this  action  was 
commenced  March  17th  of  that  year),  defend- 
ant announced  her  lutentlon  of  golug  to  the 
home  of  her  mother  In  San  Francisco  and 
taking  their  child  with  her,  consent  to  which 
plaintiff  refused  on  account  of  a  violent  storm 
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which  was  then  raging;  thereafter,  on  said 
day,  In  the  absence  of  plaintiff,  defendant 
broke  most  of  the  dishes  In  the  house,  threw 
It  into  disorder,  took  most  of  the  silverware, 
the  sewing  machine  head,  and  her  own  cloth- 
ing, left  with  the  child  for  San  Francisco, 
and  did  not  return;  before  going  she  secreted 
plaintiff's  clothes  In  the  cellar  onder  the 
house,  and  on  request  refused  to  tell  him 
where  they  were;  that  defendant  did  not  find 
them  till  10  days  afterwards,  and  was  com- 
pelled to  wear  hla  working  clothes  on  all 
occasions  in  tbe  meantime.  After  finding 
these  facta  on  the  matter  of  cruelty,  the 
court  furtb^  found:  "That  all  and  each  of 
said  conduct  and  acts  of  defendant  to  and 
towards  tbe  plaintiff  have  indicted  upon 
plaintiff  grievous  mental  suffering  and  have 
and  baa  made  his  llfb  Intolerable  and  miser- 
able." 

It  Is  insisted  by  defendant  tbat  the  findings 
with  reference  to  tbe  particular  facta  set 
forth  are  not  sustained  by  tbe  evidence,  The 
point  made  is,  not  that  there  was  not  evi- 
dence before  the  court  as  to  all  these  mattrav 
found,  because  the  plaintiff's  testimony  as  to 
them  is  full  and  complete,  but  It  Is  claimed 
that  his  testimony  was  not  corroborated  as 
required  by  section  130  of  the  Civil  Code  In 
order  to  warrant  a  decree.  It  Is  true  that  In 
some  particulars  his  testimony  was  not  ex- 
pressly corroborated,  or  was  but  slightly  so, 
but  in  the  main  particulars  it  was.  It  was 
corroborated  as  to  her  declarations  concern- 
ing him  to  their  friends  and  acquaintances-— 
her  loss  of  affection  for  him  and  her  desire  to 
separate  from  him  and  marry  some  one  else 
— also  as  to  her  failure  to  discharge  her 
household  duties,  and  her  repeated  and  long 
absences  from  their  home  In  the  manner  and 
under  the  circumstances  stated  In  the  find- 
ings, including  her  conduct  upon  her  final 
departure.  Xot  only  Is  his  testimony  corrob- 
orated in  these  particulars,  but  we  think  that 
independent  of  this,  when  the  whole  testl- 
mony  lu  tbis  case  is  taken  Into  consideration, 
it  in  a  degree  reasonably  tends  to  corrob- 
orate all  the  charges  made  and  testified  to 
by  plaintiff  as  to  defendant's  conduct  toward 
him,  and  which  the  court  found  to  be  true. 
It  was  not  necessary,  however,  that  the  testi- 
mony of  plaintiff  should  be  corroborated  in 
every  particular.  The  statute  does  not  re- 
quire it.  It  Is  only  necessary  that  It  be 
corroborated  In  the  main  particulars.  As  Is 
said  in  Andrews  v.  Andrews,  120  Cat.  1S6,  52 
Pac  298:  •  •  Where  the  cruelty  con- 
sists of  successive  acta  of  111  treatment,  it  is 
not  necessary  that  there  should  be  direct 
testimony  of  other  witnesses  to  every  act 
Bwom  to  by  tbe  plaintiff;  it  is  sufficient 
corroboration  If  a  considerable  number  of 
important  and  material  facts  are  so  testified 
to  by  other  witnesses,  or  there  la  other  evi- 
dence, circumstantial  or  direct,  which  strong- 
ly tends  to  strengthen  and  confirm'  tbe  state- 
ments of  the  plaintiff.  Tbe  main  purpose  of 
section  130  Is  to  prevent  colluBlon.**   It  U 
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also  recognized  tbat:  "In  the  very  natnre  of 
the  case  It  would  be  ImposBlble  to  lay  down 
any  g^eral  rnle  as  to  the  degree  of  corrob- 
oration whldi  will  be  reqnlrite.  Hence  the 
■tatate  only  requires  that  there  shall  be  some 
corroborating  evidence."  Erana  t.  Brans,  41 
Cal.  101;  Cooper  y.  Oooper,  88  Cal.  46,  Fac. 
1062.  While  the  evidence  In  this  case  was 
conflicting,  conflicting  to  the  extent  that  the 
defendant  denied  the  tmth  of  the  statements 
of  plaintiff  and  the  other  witnesses  upon 
which  the  findings  were  based,  yet  the  credi- 
bility of  all  the  witnesses,  and  the  weight  of 
their  evidence,  was  a  matter  for  the  trial 
court  The  conrt  found  the  charges  made  by 
plalntifT  to  be  tme,  and,  as  in  the  main  par- 
ticulars his  testimony  was  corroborated,  the 
finding  of  extreme  cmeltyt  within  the  rule 
of  the  declBlons  nttxnd  to*  caiinvt  be  dis- 
turbed. 

In  passing  from  tlilB  branch  of  the  appeal 
It  may  be  said  that  a  consideration  of  the 
oitire  evMeoDCe  In  the  case  folly  warranted 
the  superior  court  In  finding,  as  it  did  (we 
have  not  set  forth  all  the  findings,  but  only 
such  as  were  material  to  a  consideration  of 
the  principal  point  urged  by  appellant  against 
than),  tbat  the  plaintiff  had  treated  defend- 
ant with  uniform  kindness  and  consideration, 
and  in  concluding  tbat  the  last  four  years  of 
their  married  life  had  been  extremely  un- 
happy, occasioned  alone  by  the  conduct  of  de- 
fendant, and  that  their  difference  In  tempera- 
ment was  productive  of  this  unhappy  con- 
dition; tbat  for  these  four  years  at  least  the 
defendant  had  been  thoroughly  dlssatlsfled 
with  her  domestic  environment,  dissatisfied 
with  Mill  Valley,  her  home  there,  and  her 
husband,  and  that  her  declarations  concern- 
ing her  feelings  towards  him  and  her  re- 
peated and  prolonged  absences  from  him  and 
her  home  were  the  natural  result  of  that  dis- 
satisfaction. While  lucompatibillty  of  tem- 
perament furuishes  no  ground  for  divorce  In 
this  state,  In  the  present  case  it  coald  prop- 
erly be  taken  into  consideration  as  explain- 
ing the  course  of  conduct  of  defendant.  And, 
taken  into  consideration  by  the  lower  court 
for  that  purpose,  It  afforded  a  reasonable  ex- 
planation not  only  of  defendant's  general 
course  of  conduct  toward  the  plaintiff  as  tes- 
tified to  by  himself  and  other  witnesses,  but 
as  a  circumstance  In  the  case  which  tended 
Strongly  to  corroborate  and  confirm  all  the 
charges  made  by  plaintiff  as  constituting  her 
general  coarse  of  conduct  towards  him,  even 
as  to  those  testified  to  by  plaintiff  alone,  and 
which,  as  found,  we  are  satisfied  constitute 
extreme  cruelty. 

But  it  Is  further  contended  by  appellant 
that,  taking  the  facts  found  by  the  court 
to  be  true  and  sufficiently  corroborated,  they 
do  not  constitute  in  law  extreme  cruelty. 
The  Code  section  (94)  defining  extreme  cruelty 
declares  that  it  may  consist  of  "the  Infliction 
of  grievous  bodily  injury  or  grievous  mental 
suffering  upon  tbe  other  by  one  party  to  the 
marriage^"  Under  this  provision  it  1«  not 


necessary  tbat  there  shall  be  tbe  Infliction  of 
bodily  Injury  to  constitute  extreme  cruelty. 
A  course  of  conduct  which  entails  grlevona 
mental  suffering  alone  is  sufficient.  Barnes 
V.  Barnes.  05  OaL  171.  SO  Pac.  298, 16  L.  R.  A. 
660;  Andrews  v.  Andrews,  120  Cal.  187,  62 
Pac.  298.  Whether  in  any  case  the  course  of 
conduct  complained  of  constitutes  "grievous 
mental  suffering"  Is  a  question  of  fact  This 
the  court  must  determine  from  the  facts  of 
each  particular  case  considered  in  connection 
with  the  character,  temperament  sud  dis- 
position of  the  parties  to  the  action.  Ex- 
treme cruelty  is  a  term  of  relative  meaning, 
and  a  course  of  conduct  which  would  inflict 
grievous  mental  suffering  upon  one  person 
might  not  have  that  effect  upon  another. 
Hence  no  fixed  legal  rule  for  determining 
Its  existence  In  any  given  case  can  be  laid 
down.  The  Judge  who  tries  tbe  action,  and 
has  the  parties  before  him  for  observation 
In  the  light  of  the  evidence,  is  the  one  to 
whom  the  law  commits  tbe  determination  of 
this  question  in  the  first  instance,  and,  aa 
said  in  Andrews  v.  Andrews,  supra,  this  court 
will  not  disturb  a  finding  tbat  particular  acts 
constitute  grievous  mental  suffering,  unless 
'^e  evidence  In  support  of  tbe  finding  Is 
so  Blight  aa  to  Indicate  a  want  of  ordinary 
good  judgment  and  an  abuse  of  discretion  by 
the  trial  court"  Tbe  evidence  In  this  case 
Is  not  of  tbat  character  and  presents  no  such 
situation  as  would  warrant  tbe  application  of 
the  rule  Just  announced.  These  are  the  only 
objections  by  appellant  upon  the  finding 
extreme  cruelty  which  need  attention. 

In  addition,  however,  to  finding  that  tbe  de- 
fendant bad  been  guilty  of  extreme  cruelty, 
the  court  also  found  tbat  the  defendant  had 
deserted  tbe  plahitiff.  The  defendant  attadcs 
this  latter  finding  as  unsupported  by  the  evi- 
dence. It  la  unnecessary  to  consider  this  at- 
tach. As  the  finding  of  extreme  cruelty  sup- 
ports the  judgment,  it  is  Imma^ial  whether 
the  finding  of  desertion  Is  sustained  by  tlw 
evidence  or  not 

Attacks  are  made  upon  other  partlcalar 
findings ;  for  Instance,  that  the  defendant  was 
guilty  of  great  conjugal  unklndness  after  a 
reconciliation  effected  between  the  parties  In 
1809,  and  that  tbe  house  and  lot  in  Mill  Val- 
ley, occnpled  as  tbelr  home,  was  the  separate 
property  of  plaintiff.  It  Is  Insisted  that  these 
findings  are  not  sufficiently  supported  hy  tbe 
evidence,  but  an  examination  of  the  record 
satisfies  us  that  they  are. 

The  only  error  of  law  specified  is  that  Uie 
court  erred  In  sustaining  an  objection  to  a 
question  put  to  the  father  of  defendant  a  wit- 
ness in  her  behalf.  He  was  asked  if  he  knew, 
of  his  own  knowledge,  what  treatment  was 
accorded  the  defendant  by  plaintiff,  and  an 
objection  to  the  Inquiry  was  sustained.  We 
do  not  tblnk  any  error  which  would  warrant 
a  reversal  was  committed  by  the  court  In 
making  this  ruling.  Tbe  plaintiff  charged 
the  defendant  with  extreme  cruelty,  consist- 
ing of  spedflc  acts.  These  defendant  denied. 
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but  she  did  not  set  ap  In  her  answer  any  ex- 
treme cruelty  on  the  part  of  the  plaintiff  to- 
wards her,  or  other  marital  misconduct, 
which,  under  section  122  of  the  GItII  Code, 
she  might  hare  done  by  way  of  recrimination, 
and  to  defeat  the  claim  of  plaintiff  for  a  di- 
vorce. If  she  desired  to  avail  herself  of  any 
such  claim,  it  was  her  duty  to  plead  It.  Smith 
T.  Smith,  119  Cal.  188,  48  Pac  730,  51  Pac. 
183.  She  did  not  even  assert  it  in  her  cross- 
complaint.  The  Inquiry,  which  was  address- 
ed to  the  witness,  was  not  directed  to  any 
partlcalar  time  or  occasion.  Its  apparent 
purpose  was  not  to  show  the  conduct  of  both 
parties  towards  each  other  on  any  occasion 
testified  to  by  plaintiff,  nor  to  explain  or  Jus- 
tify her  alleged  treatment  of  blm,  by  showing 
that  his  conduct  or  actions  toward  her  at  such 
time  either  invited  sucb  treatment  or  excused 
It  Any  inquiries  directed  to  that  end  would 
have  been  proper,  and  the  court  would  doubt- 
less have  allowed  than.  The  Inquiry  which 
was  not  permitted  to  be  answered  involved, 
cbe  entire  life  of  the  parties ;  it  called  for  an 
answer  which  was  apparently  preliminary 
to  an  inqoiry  into  the  general  course  of  treat- 
ment accorded  her  by  plaintiff  which  she  had 
not  set  iif»  as  recriminatory  matter,  or  as  con- 
stltutlng  mi^ty  entitling  her  to  a  divorce, 
was  not  limited  In  terms  towards  explaining, 
excusing,  or  Justifying  any  conduct  on  her 
part  complained  of  by  plaintiff,  or  testified 
to  in  the  case ;  and  hence  was,  in  its  graeral 
form,  an  immaterial  inquiry. 

We  find  no  error  in  the  record,  and  the 
Judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:  McTABLAND,  Xi  BEN- 
8BAW.  J, 


1  C«l.  App.  729 

COCHRAN  T.  BONES. 

'  (Court  of  Appeal,  Third  District,  California. 
Oct  U,  1905.) 

1.  Malicious  Pbosecdtioit  — Ahbest— Mib- 

nOHEB. 

Where  defendant  maliciously  caused  plain- 
titPs  arrest  for  petit  larceny  without  probable 
canse,  intendiQg  to  charge  plaintiff  with  such  of- 
fense, be  could  Dot  shield  himself  from  liability, 
in  an  action  for  malicious  prosecution,  by  his 
mistake  in  failing  to  give  plaintiff's  correct 
name  to  the  justice  Issuiue  the  warrant;  he 
having  been  arrested  under  the  name  given. 

2,  Same— Complaint. 

Where  a  complaint  on  which  plaintiff  was 
maliciously  arrested  charged  that  plaintiff  "did 
willfully  and  unlawfully  take  and  keep  one  ho^" 
belonging  to  defendant,  and  charged  plaintiff 
"with  the  crime  of  petit  larceny,"  it  was  no  de- 
fense to  a  suit  for  nuilicious  prosecution  that  the 
complaint  did  not  snffidmitly  describe  such  of- 
fense as  defined  by  the  Code. 

[Ed.  Note. — ^For  cases  in  points  see  vol.  33, 
Cent.  INg.  Malicious  FrosecntitHi,  $  0.] 

S.  Same— Advicb  or  Justice. 

Where  defendant  went  before  a  Justice  of 
the  peace  and  maliciously  stated  to  him  that 
I^intifl  had  unlawfully  and  willfully  taken 
and  kept  dtfendant's  hoc,  and  refused  to  give 
it  vjf  when  requested^  the  same  having  bf^ 


kept  in  plaintiff's  possession  for  several  months 
without  having  been  advertised,  but  failed  to 
Inform  the  justice  that  plaintiff  bad  previously 
told  defendant  he  could  have  the  hog  by  paying 
for  tlie  damage  it  had  done,  the  justice  s  advice 
that  plaintiff  was  guilty  of  petit  larceny  was  no 
d<>fense  to  defendant's  liability  for  malicious 
protiecatioa. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Slalicious  Prosecution,  S|  45-48.] 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty ;  Emmett  Seawell,  Judge. 

Action  by  A.  F.  Cochran  against  W.  H. 
Bones.  From  a  Judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  defendant's 
motion  for  a  new  trial,  he  appeals.  Affirmed. 

Rehearing  denied  by  Supreme  Court  De- 
cember 8.  1905. 

J.  M.  Thompson  and  J.  A.  Barbam,  tor  ap- 
pellant J.  R.  Leppo  and  Clarence  F.  Lee, 

for  respondent 

BUCKLES,  J.  This  is  an  action  for  mali- 
cious prosecution.  Plaintiff  had  Judgment 
Defendant  moved  for  a  new  trial,  which  was 
denied,  and  this  appeal  is  from  the  Judgment 
and  from  the  order  denying  the  motion  for 
a  new  trial. 

Defendant  went  before  the  Justice  of  the 
peace  of  Analy  township,  In  Sonoma  county, 
and  swore  to  a  complaint  charging  the  plain- 
tiff with  petit  larceny  In  stealing  a  hog,  upon 
which  fhe  Justice  issued  his  warrant  and  pla- 
ced the  same  in  defendant's  hands.  Defend- 
ant, Bones,  and  plaintiff,  Cochran,  lived 
about  a  mile  and  a  half  from  each  oth&c, 
and  had  so  lived  for  several  years,  but  had 
only  a  speaking  acquaintance,  and  the  de- 
fendant did  not  know  plaintiff's  name.  In 
April,  1902,  one  of  defendant's  hogs  strayed 
upon  the  farm  of  plaintiff,  who  did  not 
know  to  whom  the  hog  belonged.  The  said 
hog  was  seen  on  plaintiff's  place  as  often  as 
once  a  week  until  October  of  that  year, 
when  plaintiff  shut  his  hogs  up  for  the  pur- 
pose of  feeding  them,  and  drove  this  stray 
hog  away  repeatedly;  but  It  kept  coming 
back,  and  he  finally  found  It  In  the  pen  with 
his  hogs,  and  did  not  remember  whether 
he  put  It  there  or  not,  but  had  no  Intention 
of  appropriating  It  to  his  own  use,  but  let 
It  remain  with  his  hogs  until  some  one 
should  come  for  It  Defendant  came  for 
the  hog  on  a  day  when  plaintiff  was  absent 
when  plaintiff's  wife  requested  defendant 
not  to  take  it  away  until  her  husband  should 
return,  and  defendant  complied  with  her 
request.  On  the  following  day  plaintiff  went 
to  defendant's  home  to  see  him  about  the 
hog,  when  the  following  conversation  en- 
sued between  them :  Defendant :  "Tou  have 
one  of  my  hogs  In  your  pen  ?"  Plaintiff :  "la 
that  so?"  Defendant:  "Tea,  sir;  I  was 
over  there  to  get  It  yesterday."  Plaintiff: 
"Wouldn't  It  have  been  better  to  have  said 
something  to  me  when  you  saw  me  on  the 
road  about  that  being  your  hog,  If  it  Is 
your  hog,  and  It  would  look  better  to  come 
to  me  like  a  man  and  say  something  to  me 
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before  trying  to  take  It  away?*  Defendant: 
"That  tB  my  hog,  and  I  am  going  to  have  It** 
Plaintiff:  "I  don't  think  that  ia  a  very  man- 
ly way  to  get  It"  Defendant:  "Ton  have 
no  right  to  hare  him  shut  up  there."  Plain, 
tiff :  "I  think  I  have.  If  the  bog  was  doing 
me  damage."  Defendant:  "Ton  have  not 
I>08ted  him,  and  hare  no  right  to  shut  him 
up  without  posting  him."  Plaintiff :  "Didn't 
yon  know  the  hog  was  there?"  Defend- 
ant: "No,  I  didn't"  Plaintiff:  "Why  didn't 
yon  come  and  get  him?**  Defendant:  "I 
didn't  have  to."  Then  defendant  said  some- 
thing abont  plaintiff  giving  blm  $8  and  keep- 
ing the  hog,  to  which  plaintiff  said :  "No^ 
If  you  want  to  pay  the  damages  against  the 
bog,  you  can  have  him.  I  don't  want  him." 
Defendant  tben  declared  he  would  have  the 
hog  and  wonld  hare  plaintiff  arrested  for 
stealing.  Defendant  did  not  come  after  the 
hog  again.  This  conversation  above  referred 
to  occupied  prior  to  Novemtter  3,  1902,  when 
defendant  went  to  the  Justice's  office  and  stat- 
ed to  the  Justice  that  one  8chochran.  of 
Oreen  Valley,  on  the  3d  day  of  November. 
1902,  at  Green  Valley.  In  the  county  of  Sono- 
ma, stale  of  California,  did  "willfully  and 
unlawfully  take  and  ke^  one  bog  belong- 
ing to  said  W.  H.  Bones,  refusing  to  give  the 
said  hog  to  said  W.  H.  Bones  when  request- 
ed, the  said  hog  having  been  kept  In  the  po8< 
session  of  said  Schochran  since  the  middle  of 
June,  1902;  the  same  never  having  been  ad- 
vertised according  to  law."  The  justice  In- 
formed defendant  that  this  was  petit  larceny, 
and  made  out  the  complaint  In  the  words 
above  adding,  **and  charges  the  said  defend- 
ant with  the  crime  of  petit  larceny,"  This 
was  all  defendant  said  to  the  Justice,  and 
did  not  tell  blm  how  the  bog  came  to  be  in 
the  possession  of  the  plaintiff.  The  plaintiff 
was  tried  and  acquitted  on  said  charge ;  the 
■aid  W.  H.  Bones  not  appearing  at  the  trial. 

Whatever  may  be  said  as  to  the  name  of 
"Schochran"  appearing  In  the  complaint  and 
warrant,  all  the  facts  point  unmistakably  to 
the  one  fact  that  defendant,  Bones,  meant 
to  charge  the  plaintiff,  A.  F.  Cochran,  with 
petit  larceny  and  in  stealing  a  hog,  was  quite 
anxious  to  have  A.  F.  Cochran  arrested  on 
said  warrant  and  took  the  .warrant  himself 
to  the  officer,  and  described  to  him  A.  F. 
Cochran,  and  urged  his  arrest  under  the 
said  warrant  which  warrant,  legal  In  every 
respect,  failed  only  to  designate  the  person 
Intended  by  the  correct  name.  The  evidence 
shows  that  there  was  no  person  In  that 
neighborhood  by  the  name  of  "Schochran," 
no  one  being  at  the  place  designated  as  the 
residence  of  the  man  who  had  defendant's 
hog,  by  the  name.of  "Schochran."  but  that, 
on  the  contrary,  the  plaintiff.  A,  F.  Cochran, 
did  live  there.  The  defendant  Intending,  as 
la  clearly  shown,  to  charge  A.  F.  Cochran 
with  petit  larceny,  and  to  cause  the  arrest 
of  A.  F.  Cochran,  cannot  now  shield  himself 
by  his  mistake  in  failing  to  give  the  correct 
namok  The  ease  la  malicious  prosecution. 


The  facta  alleged  In  the  complaint  before  tlit 
justice  for  all  intents  and  purposes,  rio  fai 
as  malicious  prosecution  requires,  do  charge' 
petit  larceny.  "Did  willfully  and  unlawful- 
ly take  and  keep  one  hog  belonging  to  th«' 
said  W.  H.  Bones,"  may  not  charge  .petit 
larceny  as  defined  In  the  Code.  But  the  con- 
cluding part  of  the  criminal  complaint  clear- 
ly makes  the  accusation  of  a  crime,  when 
It  says,  "and  charges  said  defendant  with 
the  crime  of  petit  larceny."  Bnt  it  is  iin- 
material  whether  the  complaint  before  the 
justice  charged  the  crime  with  all  the  par- 
ticularity required  to  make  an  absolutely 
faultless  criminal  charge,  for  the  defendant 
was  a  malicious  prosecutor  in  a  criminal  pro- 
ceeding. He  went  before  the  justice  of  the 
peace,  who  had  the  right  and  power  to  Issue 
a  warrant  of  arrest  for  a  person  charged 
with  a  crime.  He  charged  the  plaintiff  with 
the  crime  of  petit  larceny,  and  caused  plaln- 
tlfTs  arrest  without  probable  cause.  And 
he  cannot  afterwards  be  heard  to  say :  "As 
the  complaint  does  not  sufficiently  describe 
the  crime  of  petit  larceny,  I  am  not  liable 
for  the  damage  done."  In  Harrington  v. 
Tlbbet  143  Cal.  80,  76  Pac.  816,  It  Is  said: 
"When  one  maliciously,  and  without  probable 
cause,  subjects  another  to  a  criminal  prosecu- 
tion, the  Injury  Is  the  same,  whether  It  Is  Insti- 
tuted on  a  false  statement  of  facts  or  a  falsf 
conclusion  of  law,"  And  we  add,  or  on  a 
faulty  description  of  the  offense.  "If  the 
reason  for  the  action  lay  solely  In  the  danger 
of  punishment  In  which  the  man  [prosecutedj 
Is  put  It  might  be  otherwise.  But  the  ac- 
tion lies  because  of  the  disgraceful  imputa- 
tion put  upon  him,  the  injury  caused  by 
his  arrest  and  the  tirouble  and  expense  he  Is 
put  to  In  defending  himself."  And  this  rule, 
founded,  as  It  Is,  on  good  sense  and  reason, 
we  are  sore  is  the  proper  rule  In  such  cases. 

That  the  prosecution  was  without  prob- 
able cause  fully  appears,  and  that  it  was 
malicious  there  can  be  no  ■  doubt.  As  has 
been  seen,  the  parties  had  talked  about  the 
detention  of  the  hog.  In  which  plaintiff  in- 
formed the  defendant  that  theliog  bad  stray- 
ed onto  his  premises,  did  damage,  and  was 
detained  until  damage  done  by  said  hog 
should  be  paid  for.  Defendant  knew  be 
could  get  his  hog  by  paying  the  damage 
done,  and.  Instead  of  doing  so,  had  declared 
he  would  have  the  hog,  and  would  have 
plaintiff  arrested  for  stealing,  and,  on  going 
to  the  Justice  and  stating  the  case  to  the 
justice,  he  concealed  the  facts  which.  If  they 
had  been  disclosed,  would  have  shown  the 
Justice  there  was  no  stealing,  and  that  there 
had  been  no  crime  committed.  The  testi- 
mony In  the  case  before  the  lower  court  is 
here  in  the  statement  and  It  nowhere  ap- 
pears that  defendant  was  Ignorant  of  the 
facts.  He  had  declared  that  he  would  have 
the  plaintiff  arrested  for  stealing,  and  he 
must  have  gone  to  the  Justice  with  that  de- 
termination in  his  mind,  and  there  is  no 
dispute  bat  what  he  knew  -tlie'  facts  Just 
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u  enomerated  above;  and,  If  bo,  he  doubt- 
less knew  that.  If  be  made  a  fair  and  full 
statement  to  the  justice,  that  ofBcer  would 
refuse  to  Issue  a  warrant  What  other  facts 
would  be  necessary  to  show  malice  on  the 
part  the  defendant?  It  la  true  defendant 
did  not  appear  when  llie  trial  was  to  take 
place  before  the  justice.  But  why  should  he, 
when  he  knew  that  no  crime  had  been  com- 
mitted? He  probably  had  done  the  plain- 
tiff all  the  damage  and  put  him  to  all  the 
trouble  and  expense  defendant's  malice 
prompted.  At  the  trial  In  the  lower  court 
the  defendant  ottered  no  evidence  whatever, 
relying  wholly  upon  the  three  points :  That 
plaintiff  was  arrested  upon  a  warrant  In 
which  the  name  of  "Schochran,"  and  not 
''Oochran,"  was  used;  that  he  had  fully 
stated  the  facta  to  the  Justice,  and  that  the 
Justice  advised  him  the  crime  was  petit 
larceny;  and  that  the  criminal  complaint 
did  not  charge  a  crime.  The  findings  are 
sustained  by  ample  and  uncontradicted  evl- 
drace,  and  the  findings  support  the  judg- 

The  Judgment  is  affirmed. 

We  concur:  GHIPMAN,  F.  J. ;  McLAUOH- 
tilN.  J. 


1  Cal.  AOp.  m 

HOUGHTON  et  ux.  v.  MARKET  ST. 
RT.  CO.  et  al. 

<Court  of  Appeal,  First  District;  California. 
Sept.  15,  1905.) 

1.  Appbal— Review  or  Obdeb. 

An  appellate  court,  In  reriewlng  an  ordtf 
granting  a  new  trial,  -  la  not  confined  to  tbe 
eround  on  which  ttie  trial  court  based  the  or- 
der, but  may  sustain  It  on  any  otlier  assigned 
ground. 

SL  Sahb— GBAimiro  or  Niw  TatAi. 

An  order  granting  a  new  trial  will  not  be 

disturbed  on  appeal,  unless  the  evidence  is  free 
from  Bubstantfal  conflict  and  the  record  shows 
that  the  trial  court  abused  Its  discretion  in 
makiug  the  order. 

.  [Ed.  Note.— For  cases  In  point,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Error,  Ji  8802,  38C3.] 

3.  Cabbiebb— InjuBT  to  rASSBnOBB. 

Evid(^^cc  that  a  passenger  in  a  street  car 
was  injured  without  negiigcnco  on  her  part  by 
a  collision  between  the  car  and  a  truck  raises 
a  presumption  of  negligence  against  tbe  carrier. 
-  [Ed.  Note. — For  cases  in  pcdntt  see  vol.  8, 
Cent  Dig.  Carriers,  S  1287.] 

4.  New  Tbiaii— iNSDrriciBROT  or  EvinsncB 

— DiSCBETION  OF  COUBT. 

Where  plaintiff  was  injured  while  a  pas* 
Sanger  on  a  street  car  by  reason  of  the  car 
atriking  a  track  which  was  t>eing  driven  along- 
side, and  there  was  ample  room  for  the  truck 
Co  have  been  kept  at  a  safe  distance  from  the 
track,  and  also  evidence  that  the  driver  knew 
of  tbe  approach  of  the  car,  and  the  gripman, 
although  approaching  in  plain  view  of  the  truck 
did  not  slacken  speed  nor  give  any  signal,  such 
facts  and  evidence  were  sufficient  to  have  sus- 
fitained  a  verdict  finding  negligence  on  the  part 
of  both  or  either;  and  the  action  of  the  court 
in  granting  a  new  trial,  after  a  verdict  in 
favor  of  the  railroad  company  and  the  owner 
of  the  tmck,  who  were  sued  jointly,  on  the 
ground  that  it  was  not  sustained  by  tlie  evi- 
dence, wa9  not  an  abuse  of  discretion. 


5.  JUBY— COMPITEXCT. 

Under  Code  Civ.  Proc.  {  198,  which  pro- 
vides that  "a  person  is  competent  to  act  as  a 
juror  if  lie  be  *  *  *  assessed  on  tbe  last  as- 
sessment roll  ot  tbe  eoonty,  or  city  and  county^ 
on  property  belonging  to  him,"  and  section  199, 
which  provides  that  a  person  is  not  competent  to 
act  as  a  jnror  "who  ooes  not  possess  toe  qnali- 
fleations  prescribed  by  the  preceding  section," 
persons  who  are  not  on  the  sssesunent  roll  for 
the  preceding  year  are  not  c<unpetent  to  sit  as 
jurors  prior  to  the  completion  and  certification 
of  the  assesammt  roll  for  the  current  year,  al- 
ttiough  tbey  may  have  been  assesaed  for  such 
last  year,  and  the  overruling  of  a  cballenge  fw 
cause'  on  such  ground  Is  error. 

Appeal  from  Superior  Court  City  and 
County  of  San  Franclsoo;  loiui  Hunt  Jndge. 

Action  by  George  H.  Houghton  and  Olive 
M.  Houghton  against  the  Market  Street  Bail- 
way  Company  and  the  San  Francisco  & 
Pacific  Ghisa  Works.  Defendants  appeal 
from  an  otiex  granting  a  new  triat  Affirm- 
ed. 

A.  A.  Moore,  Stanley  Mome^  and  M.  S. 
Eisner,  for  appellants.  SuUfvan  ft  SulllTan, 
for  reBpondeuts. 

CHIPMAN,  7.  The  plalntUTB,  husband 
and  wife,  brought  this  action  to  recover  dam- 
ages for  personal  Injuries  sustained  by  the 
wife  through  the  alleged  Joint  ne^lgeiice  of 
the  defendants,  while,  she  was  riding  as  a 
passenger  m  defendant  railway  company's 
ear.  The  trial  was  before  a  jury,  and  de- 
fendants had  the  verdict  Plalntlffa  moved 
for  a  new  trial  upon  several  ground^  ot 
which  the  following  are  urged:  (1)  Insnf- 
Beticy  of  the  evidence  to  sustain  the  verdict 
(2)  Error.  In  dcmylng  plalntlfb'  challenge  tat 
cause  Interposed  to  jurors.  @)  Newly  dis- 
covered evidence.  The  court  granted  plain- 
UtFs*  motion,  on  the  ground  ot  Insuffleiem^ 
of  tbe  evidence  to  sustain  tbe  verdict  De- 
fendants appeal,  and  contend  tiiat  the  court 
abused  Its  discretion  In  granting  the  motion. 

1.  It  is  well  settled  that  the  appelhtte  court 
is  not  limited  to  the  .gronnd  on  which  the 
trial  court  has  based  its  order,  but  may  re- 
view the  case  and  sustain  the  order  upon 
any  other  assigned  ground.  Churchill  v. 
Flournoy,  127  Cal.  362,  S9  Pac  791.  Tbe 
rule  is,  as  conceded  by  appellants,  that  this 
court  will  not  dlfitnrb  the  action  of  th«  trial 
court  In  granting  a  motion  for  a  new  trial, 
unless  the  evidence  Is  free  from  substantial 
conflict  and  the  record  diows  that  the  trial 
court  abused  Its  discretion  In  making  the 
order.  Appellants  rightly  state  the  questloii 
to  be  whether  or  not  the  eytdence^  viewed 
in  the  light  most  favorable  to  the  plalntlfls, 
would  have  Justified  a  verdict  against  the 
defendants. 

2.  Appellants,  however,  ^ntend  for  a  tnle 
which  we  think  is  not  sustained  by  au- 
ttiority  or  reason,  namely,  that  no  presump- 
tion of  negligence  arose  against  either  de- 
fendant; clthig  Harrison  v.  Sutter  Street 
RaUn-ay  Ca  et  al.,  134  Cal.  549,  66  Pac.  787. 
55  L.  R.  A.  60S.  That  case  went  no  further 
than  to  decide  that  no  presumption  of  negU- 
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gence  arose  against  botb  defendants;  It  ap- 
pearing that  tlie  Injury  occurred  to  a  pas- 
seng^  on  the  railway  compaiqr'B  car  In  a 
collision  with  the  defendant  brewing  com- 
pany's wagon.  That  a  presumption  of  negli- 
gence arose  as  against  the  defendant  rail- 
way company  In  the  present  case,  see  Os- 
good T.  Los  Angeles  Traction  Co.,  137  Cal. 
280,  70  Pac.  169.  92  Am.  St  Rep.  171.  See, 
also,  Sullivan  t.  Market  St  By.  Co.,  136  Cal- 
479,  69  Pac.  143. 

3.  Plaintiff  Mrs.  Honghton  in  the  after- 
noon of  August  21,  1900,  was  a  passenger  on 
defendant  railway  company's  car  which 
was  running  along  Haight  street  easterly  in 
the  city  of  San  Francisco;  she  occupied  a 
seat  near  the  first  stanchion  on  the  souther* 
ly  or  right-band  side  of  the  dummy  or  open 
portion  of  the  car;  between  her  and  the  front 
of  the  car  on  her  left  was  anothw  passenger, 
and  on  her  right  were  passengers  sitting  on 
-the  same  seat;  the  car  stopped  on  the  east 
«ide  of  Webster  street  and  while  there  de- 
fendant Glass  Works'  truck,  drawn  by  two 
hwses,  passed  the  car  on  Its  southerly  side 
going  In  the  same  directlou;  the  car  started 
forward  and  shortly  attained  its  ordinary 
speed  of  eight  miles  an  hour,  overtook  the 
Class  Works*  truck,  and,  without  slacking 
its  speed,  passed  the  hub  of  the  bind  wheel 
«afely,  but  the  front  stanchion  collided  with 
the  hub  of  the  front  whed  of  the  truck  and 
<aught  Mrs.  Houghton's  foot  between  the 
stanchion  and  wheel,  thus  causing  the  in- 
jury complained  of;  the  collision  occurred  be- 
tween Webster  and  Buchanan  atreets,  and 
about  100  or  125  feet  from  Webster  street 
Defendants*  thetny  ot  tbe  case  la  that  the 
Injury  was  the  result  of  inevitable  accident; 
that  tbe  truck  was  moving  along  parallel 
with  the  track  at  a  safe  distance  from  it; 
that  the  driver  at  the  truck  looked  back  and 
■saw  the  car  coming,  and  bence  It  was  Im- 
material whether  the  grlpman  rang  the  bell 
■or  not;  that  as  the  car  came  alongside  of  tbe 
truck  tbe  horses  gave  a  sn^en  lurch  to  the 
left,  towards  tbe  car,  and  ttim  brought  tbe 
hub  oe  tbe  front  wheel  in  ooUlaoo  vltb  the 
«ar  stanchion  and  caused  tbe  Injury;  Hiat 
the  driver  was  in  perfect  control  of  the  team, 
mit  its  movement  to  the  left  waa  so  snddoa 
and  nnexpected  that  be  could  not  check  It 
In  time  to  avoid  the  accident  There  was 
some  evidence  tending  to  establish  this 
theory.  This  evidence,  however,  was  in  con- 
-fllct  with  evidence  ten^Ong  to  establish  an  en- 
-tirely  different  explanation  of  the  aoddent 
■an  explanation  which  we  think  would  have 
warranted  the  InCnrence  by  the  Jury  that  tbe 
Accident  was  the  result  of  tbe  negligence 
cif  botb  defendants.  The  width  of  the  truck 
between  the  outer  edges  of  tbe  front  wheels 
-was  6  feet  4^  inches,  and  tbe  distance  be- 
tween tbe  outer  edge  of  tbe  southerly  track 
rail  and  the  Haight  street  curb  was  11  feet 
4%  inches.  The  tower  stop  of  tto  ear  ex- 
tended 10  inches  beyond  tiie  ran  in  a  soothes 
ly  dliectlon;  from  tbe  onter  edge  of  the  seat 


on  which  Mrs.  Houghton  sat  to  the  outer 
edge  of  the  stanchion  the  distance  was  10 
inches,  and  fastened  to  the  stanchion  was 
a  grab  rail  projecting  Z%  inches  further. 
The  clear  distance  from  the  stanchion  to  the 
curb  waa  10  feet  2%  inches.  The  width  of 
the  truck  at  the  edge  of  the  front  wheels 
being  6  feet  4%  inches,  left  the  driver  3 
feet  8  Inches  clear  space  between  where  Mrs. 
Houghton's  feet  were  resting  and  the  truck, 
if  he  had  availed  himself  of  It  Mrs.  Hough- 
ton testified:  "I  saw  the  hind  wheel  of  the 
truck  first  The  hind  wheel  of  the  truck 
came  very  close  to  the  lower  edge  of  the 
lower  platform  of  the  car;  it  almost  touched. 
Z  remember  that  It  almost  touched  my  foot 
After  passing  the  rear  wheel  of  the  truck 
my  foot  was  caught  In  tbe  front  between  the 
stanchion  and  tbe  front  wheeL  I  don't 
remember  much  that  hai^ened  after  that" 
There  was  evidence  that  tbe  grlpman  did 
not  slacken  hts  speed  until  he  had  passed  the 
bind  wheel  of  the  truck,  and,  as  some  of  the 
witnesses  testified,  almost  slmnltaneonsly 
with  tbe  collision.  There  was  evidence  also 
that  the  grlpman  did  not  ring  bis  bell  until 
about  the  instant  of  the  collision.  With  a 
clear  view  of  the  truck  and  its  proximltr  to 
the  track  it  was  a  question  of  fact  whether 
the  grlpman  was  guUty  of  negligence  in 
running  his  car  fnll  speed  alongside  of  tbia 
truck,  and  also  whether  he  did  so  .without 
warning  to  Its  driver.  We  think  there  was 
unmistakably  a  conflict  in  tbe  evidence  as  to 
whether  the  railway  company  was  guilty 
of  negligence.  The  driver  of  tbe  track  knew 
that  the  ear  was  behind  and  must  soon  over- 
take blm,  for  he  bad  just  passed  it  going  In 
tbe  same  direction;  aa  to  whether  he  look* 
ed  back  and  saw  the  car  coming  the  evidence 
was  in  conflict  If  tbe  grlpman  had  eonnd- 
ed  a  timely  warning  the  truck  driver  might 
have  pulled  away  from  the  approaching  car. 
but  it  was  a  question  In  tbe  case  whether, 
knowing  that  the  car  would  soon  be  tip  with 
blm,  be  was  guilty  of  negligence  in  driving 
so  close  to  the  track  when  there  was  ample 
room  to  have  avoided  doing  so.  Farther^ 
more,  there  was  evidence  admitted  as  against 
Oie  OlasB  Works  defendant  tending  to  sbov 
that  tbe  driver  oC  tbe  track  turned  bis  horses 
as  it  to  cross  the  teack  to  pass  a  laundry 
wagon  that  was  standing  abeed  of  blm  and 
on  tbe  same  side  of  tbe  atreet  Tbe  theory 
of  inevitable  accident  rested  prindpolly  on 
tbe  testimony  of  tbe  drivw  of  tbe  truck,  who 
testified  aa  to  tbe  Inmbing  ot  his  horses  to- 
wards the  car.  Aa  against  tbe  Glass  Works 
defendant  a  witness  testified  to  admisslona 
made  by  tbe  truck  driver  which  vrere  Incon- 
sistent with  tbe  trath  of  his  statement  that 
tbe  coUislon  waa  caused  by  the  sudden 
movonent  of  bis  team  towards  tbe  car,  which 
be  could  not  control.  Without  noticing  the 
evidence  further,  we  think  it  was  not  without 
aabstantial  conflict  on  the  qneation  of  negli- 
gence as  to  both  defendants,  and  that  tfaae 
was  BufDctent  evidence  to  have  sMtalned  a 
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verdict  for  plaintiffs,  bad  the  Jar;  bo  found. 

4.  The  trial  occurred  in  May,  1901.  Two 
of  the  Jurors,  as  appeared  from  examination 
Qj>on  their  voir  dire,  were  not  on  the  assess- 
ment roll  for  1900,  but  had  paid  personal 
property  tax  on  property  wlilch  they  owned 
on  the  first  Monday  of  March,  1901.  Both 
jurors  were  challenged  for  cause  by  plain- 
tifTs,  on  the  ground  that  they  were  not  on  the 
last  assessment  roll.  The  court  overruled 
the  challenges,  and  plaintiffs  excepted.  It 
appeared  that  plalntifFs  were  obliged  to  and 
did  exercise  all  the  peremptory  challenge 
allowed  them  by  law.  If  the  challenges  in- 
terposed to  these  two  Jurors  bad  been  al- 
lowed, other  jurors  who  sat  upon  the  Jury 
might  have  been  peremptorily  challenged  by 
plaintiffs.  Lombardl  v.  CaL  St  By.  Co.,  124 
Cal.  311,  57  Pac  66.  Section  198,  Code  Civ. 
FroCt  provides:  "A  person  Is  competent  to 
act  as  a  Juror  If  he  be  •  •  *  (4)  As- 
sessed on  the  last  assessmait  roll  of  the  coun- 
tyt  or  city  and  county,  on  property  belonging 
to  him."  Section  199  provides:  "A  person 
Is  not  competent  to  act  as  a  juror :  <1)  Who 
does  not  possess  the  qnallflcations  prescribed 
by  the  preceding  section;"  and  a  proposed 
juror  lacking  the  prescribed  quallflcatlons 
may  be  challenged.  Section  602.  The  ques- 
tion then  is:  Were  these  Jurors  on  the  last 
assessment  roll  wlthla  the  meaning  of  the 
statute?  Property  in  possession  or  under 
control  of  a  person  on  the  first  Monday  in 
March  at  12  o'clock  noon  is  subject  to  assess- 
ment Section  3629,  Pol.  Code.  The  assessor 
most  complete  his  assessment  boolc  "on  or 
t>efDre  the  first  Monday  in  July."  Pol.  Code, 
I  86S2.  Under  this  section  the  assessor  may 
complete  the  assessmoit  roll  before  the  first 
Monday  in  July  of  each  year;  but  It  is  not 
claimed  that  he  had  done  so  in  this  Instance ; 
on  the  contrary,  we  understand  the  fact  to  be 
that  the  assessment  roll  was  not  completed. 
All  that  had  happened,  so  far  as  concerned 
these  jurors,  was  that  the  assessor  had  col- 
lected from  the  tex  on  personal  property  that 
might  appear  on  the  assessment  roll  for  the 
year  1901,  when  completed.  As  the  trial  took 
place  in  May,  1001,  the  last  assessment  roll 
which  was  then  in  existence  was  that  for  the 
year  1900.  This  view  would  seem  to  be  con- 
firmed by  an  examination  of  sections  204 
and  205  of  the  Code  of  Civil  Procedure.  It 
is  there  provided  that  Jurors  shall  be  selected 
tn  the  month  of  January  of  each  year  and 
shall  serve  during  the  ensuing  year,  and  that 
persons  thus  selected  shall  be  those  "who  are 
assessed  on  the  last  preceding  assessment  roll 
of  such  county  or  city  and  county."  In  Jan- 
uary, 1901,  the  only  assessment  roll  in  ex- 
istence was  that  for  the  year  1900,  and  the 
challenged  Jurors  were  not  on  that  roll,  nor 
was  property  at  that  time  assessable  for  the 
year  1901.  Beading  all  these  sections  to- 
gether, as  may  be  doue,  we  think  the  assess- 
ment roll  contemplated  by  the  statute  was 
that  for  the  year  1900.  If  the  assessment  roll 
for  any  given  year  has  been  completed,  and  a 
Juror  is  found  to  be  on  that  roll  as  a  tax- 


payer when  called  to  sit  In  a  case,  he  ml^t 
with  some  reason  be  said  to  be  on  tbe  last 
assessment  roll.  Upon  tbe  point,  bowevw, 
we  express  no  opinion,  aa  midi  a  case  la  not 
before  as.  But  here  there  was  no  last  »b- 
sessment  roll  and  no  completed  roll  at  all  ex- 
cept that  for  the  year  1900.  How  can  we  flay, 
as  is  contended  by  appellants,  that  the  assesa- 
roU  for  1901  was  In  contouplatlon  of  law 
completed  when  we  know  tbe  fact  to  be  that 
it  was  not  then  completed?  It  was  held.  In 
Allen  V.  McKay,  130  Cat  94,  72  Paa  713,  that 
the  tax  list  or  assessment  roll,  whic^  most 
be  certified  by  the  assessor  and  dellvwed  to 
the  clerk  of  the  board  of  the  snitervlaora,  la 
the  only  record  of  his  final  Judgment  In  re- 
spect to  the  valuation  of  property.  He  baa  no 
other  official  record  of  assessments,  and,  until 
this  record  Is  finally  made  up.  completed,  and 
certified,  as  required  by  the  statute  (PoL 
Code,  I  3652),  it  is  entirely  within  the  as- 
sessor's control  and  may  be  alt«>ed  or 
changed  to  conform  to  tbe  facts;  until  tben 
It  cannot  be  said  that  the  last  assesBment 
roll  mentioned  in  the  statute  la  in  exlstenee. 
Tbe  right  of  trial  by  jury  is  a  constitulicHuil 
right  f^ven  to  litigants,  In  which  the  peraooi 
called  to  the  jury  box  have  no  concern  and  In 
which  no  right  of  theirs  Is  involved.  While 
the  right  of  trial  by  jury,  as  contemplated 
in  the  Constitution,  may  not  be  taken  away 
by  the  Legislature,  it  is  within  Ita  power  to 
prescribe  the  quallficatlona  of  Jurors.  Liti- 
gants are  entitled  to  have  remain  In  tbe 
Jury  box  anch  persons  only,  if  dne  and  timely 
objection  be  made,  as  tbe  statute  declares  are 
qualified  to  sit  aa  jurors.  The  challenge 
was  for  good  cause  (People  v.  Tbompaon.  S4 
Cal.  671 ;  Code  provisions,  supra) ;  and  plain- 
tiffs could  rely  ux>on  the  error  In  d^iylng 
their  challenge  (Lombardl  v.  California  St 
B.  B.  Co.,  124  Gal.  311.  57  Fac  60). 
The  order  Is  affirmed. 

We  concur :  HABBISON,  P.  J ;  COOPEB,  J. 

1  Cat.  A9P.  aa 
QUIQLBT  V.  BLLBNWOOD. 

(Court  of  Appeal,  First  District,  California. 
Sept  22,  1905.) 

JnooimiT—BT  DKri.ui.i  —  Pbocbbb  to  Sub- 
tain. 

Code  Civ.  Proa  i  1166,  provides  that,  If 
pablication  of  a  summons  Is  necessary,  the  court 
may  order  the  summons  retum^le  at  such  time 
as  may  be  deemed  proper ;  and  section  1167  de- 
clares that  the  summons  must  be  B«ved  at  least 
two  days  before  the  return  day  designated 
therein.  Held  that,  where  a  summons  served  by 
publication  was  returnable  on  May  36,  1902, 
and  tbe  pubiication  was  not  ccaapleted  until 
the  return  day,  a  judgment  by  default  rmidered 
thereon  two  days  thereafter  was  erroneous. 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  J.  M.  Sea  well. 
Judge. 

Action  by  Matilda  Qulgley  against  Charles 
B.  Eilenwood.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  appeals.  Beversed. 

Z.  U.  Etodge,  for  appellant.  Jamea  F. 
Sweeney,  for  respondent. 
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COOPER,  J.  Unlawful  detainer.  Jndff- 
ment  b7  d^nlt  waa  entered  against  de- 
fendant, from  vlilcti  he  appeala 

Snmmonfl  was  tsaned  Mat  ^>  ^902,  and  on 
tbe  lame  day  tbe  plaintiff  filed  an  affidavit 
AtatlDg  that  personal  service  conid  not  be 
made  for  the  reason  that  dtfendant  could 
not  be  found  and  was  concealing  himself 
to  tiYtAA  service,  the  Judge  thereupon  made 
an  OTder  directing  that  service  be  made 
hy  publication  In  a  dally  newspaper  pub- 
lished In  San  Francisco,  commencing  with 
the  21st  day  of  Uay,  until  and  Including  the 
26th  day  of  May,  1902,  and  directing  that  the 
summons  be  returned  <m  the  26th  day 
of  May,  1902,  which  was  the  return  day 
named  in  the  summons.  The  summons 
was  not  served  until  the  completion  of 
the  period  of  time  prescribed  for  Its  pub- 
lication; that  la.  May  26,  1902.  Judgment 
by  default  was  entered  May  28,  1902.  The 
Code  provides  (Code  Civ.  Proc  S  1166)  that 
the  BummouB  must  be  "returnable  at  a  day 
designated  therein,  which  shall  not  be  less 
than  three  days,  nor  more  than  twelve  days 
from  its  date ;  except  In  cases  where  the  pub- 
lication of  the  summons  Is  necessary,  in 
which  case  the  court  or  a  Justice  thereof, 
may  order  that  the  summons  be  made  re- 
turnable at  such  time  as  may  be  deemed 
proper,  and  the  summons  shall  specify  the 
return  day  so  fixed."  It  Is  further  provided 
(section  1167)  that  tbe  summons  must  be 
"served  at  least  two  days  before  the  return 
day  designated  therein."  In  this  case  the 
summons  was  not  served  until  the  return 
day;  that  being  the  day  when  the  publica- 
tion was  complete.  The  law  contraiplates 
that  the  defendant  In  any  case  shall  have 
two  days  after  the  sommons  Is  served  in 
which  to  answer.  "If,  at  the  time  appointed, 
th«  defendant  do  not  appear  and  defend,  the 
court  must  eater  his  default  and  render 
judgment  In  ftivor  of  the  plalnttlT,  as  prayed 
A>r  in  the  complaint"  Sectlcm  1169.  De- 
fradant  did  not  ai^iear  and  defend  at  the 
time  appointed,  but  he  had  not  been  served 
with  the  summons  at  said  time.  He  was 
not  Krved  until  the  expiration  of  ibe  last 
day  of  publication,  May  20th.  He  was  not 
tbea.  given  two  days  to  appear  and  answer 
or  defend,  for  the  Judgment  was  entered 
and  recorded  May  28th.  In  taking  a  Judg< 
ment  by  default  the  plalntlft  acts  at  his  per- 
il. He  must  see  that  the  law  has  been  com- 
plied with  and  that  the  time  for  appear- 
ance has  expired.  Otherwise  be  takes  tbe 
chances  of  having  his  Judgment  set  aside  or 
reversed. 

Tbe  Judgment  Is  reversed,  and  the  default 
set  aside,  and  tbe  court  below  directed  to  al- 
low defendant  two  days  to  appear  or  an- 
swer. 

Weconcar:  HARRISON,  P.  J.;  HAU^  J. 


i  Cat  App.  m 
CITY  OF  MARTSVILLB  r.  TUBA 
COUNTY. 

(Court  of  Appeal,  Third  District  California. 
SepL  22,  1905.) 

1.  Films  —  DiBPOsmon  of  Paooisns  —  Ck>i.- 

IXCnONS  BT  FOLICB  JUDOB. 

MarjBville  City  Charter,  (  13,  provides  that 
the  police  judge  of  the  city  shall  exercise  the 
power  granted  to  bim  by  the  Political  Code,  sec- 
tiona  4424-4431  of  which  define  the  criminaLia- 
risdiction  ot  the  police  court  declare  that 
proceedings  In  cnminal  actions  triable  in  such 
courts  are  regulated  by  Pen.  0>de,  pt  2,  tit.  11, 
c  1,  which  include  sections  14!S7  and  1570, 
wlilcb,  as  amended,  require  all  fines  collected 
in  aiv  eonrt,  less  the  costs  Inconed,  esoept 
fines  for  the  violation  of  dty  ordinances,  to  be 
paid  to  the  county  treasurer.  Held  that  where 
the  police  court  of  such  city  imposed  fines  for  of- 
fenses termed  "state  mlHlemeenors,"  be  thereby 
exercised  the  fnuctlonB  of  a  Jastice  of  the  peace, 
and  tiiat  sach  fines  belonged  to  the  county  under 
such  sections  of  the  Code,  notwithstanding  tbe 
charter  of  the  dty  also  provided  that  the  money 
collected  by  the  police  judge  should  be  paid  into 
the  city's  general  fond. 

[Ed.  Note. — ^For  cases  In  point  see  voL  28, 
C^nt.  Dig.  Fines,  |  23.] 

Appeal  from  Superior  Court  Tuba  County ; 
K.  S.  Mahon.  Judge. 

Action  by  the  dty  of  Marysvllle  against 
the  county  of  Tuba.  From  a  Judgmoit  In 
favor  of  defendant  plaintiff  appeals.  Af- 
firmed. 

A.  H.  Redlngton,  for  appellant  M.  X. 
Brittan,  for  reqmndent 

CHIPMAN,  P.  J.  Action  to  recover  back 
certain  moneys  collected  on  fines  imposed  by 
the  police  Judge  of  the  police  court  of  plain- 
tiff and  alleged  to  have  been  paid  over  to 
defendant  for  tbe  use  and  benefit  of  plaintiff. 
Defendant  demurred  to  the  complaint  for  In- 
Buffidency  of  facts,  and  the  court  sustained 
the  demurrer  on  this  ground  alone.  Other 
grounds  are  stated  In  tbe  demurrer;  but  bs 
they  are  not  mentioned  In  respondent's  brief, 
they  will  not  be  noticed.  Plaintiff  falling  to 
amend  Its  complaint  Judgment  passed  for 
defendant  and  plaintiff  appeals. 

It  was  allied  In  tbe  complaint  that  there 
existed  In  plaintiff  city  a  police  court  presided 
over  by  a  police  Judge  who  had  exclusive 
Jurisdiction  over  municipal  misdemeanors 
committed  within  the  corporate  limits  of  the 
dty;  and  that  he  had  Jurisdiction,  concur- 
rently with  the  Justice  of  the  peace,  over  such 
offenses  under  state  laws  as  were  within  the 
Jurisdiction  of  the  Justice  court  for  the  Judi- 
cial township  of  which  the  dty  formed  a  part 
There  are  two  counts  In  the  complaint:  (1) 
To  recover  certain  fines  Imposed  upon  and 
collected  from  persons  adjudged  guilty  of  cer- 
tain state  misdemeanors,  which  said  fines  had 
been  paid  ov&e  to  the  county  treasurer  on  the 
assumption  that  th^  belonged  to  the  county. 
(2)  To  recover  certain  moneys  In  cases  where 
fines  had  been  imposed  for  state  mlademean- 
on  and  the  convicted  persons  had  elected  to 
stfre  ImpilstHUDeDt  in  lien  ot  paying  tlw  im- 
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posed  fine,  but  afterwards  elected  to  pay  tbe 
remainlDg  unpaid  portion  of  said  flues,  and 
did  so  pay  the  same  to  tbe  county  treasurer 
tbrough  the  hands  of  the  sheriff  of  said 
count?.  Claims  were  duly  presented  by 
plaintiff  to  defendant  through  the  board  of 
supervisors  (or  the  amounts  thus  coming  Into 
defendant's  jmssession,  and  were  rejected,  and 
in  due  time  this  action  was  commenced. 

The  cl^  of  MarysvlUe  was  first  incorpo- 
rated by  Act  March  S,  1857  (St.  1857,  p. 
40,  c  44).  It  was  reincorporated  by  Act 
March  7, 1876  (St  1875-76,  p.  149,  c.  149),  "with 
the  powers  and  under  the  proylslons  of  title 
3  of  the  Political  Code  of  this  state"  (part  4, 
presumably,  though  not  so  expressed  in  sec- 
tion 1  of  tbe  act).  See  section  4354  et  aeq., 
FoL  Code:  Ex  parte  Mauch,  134  Cal.  500,  66 
Pac.  734.  Appellant  claims  under  the  prorl- 
slons  of  section  13  (p.  150)  of  tbe  act  of  1876, 
supra,  which  is  as  follows:  "The  police  Judge 
shall  exercise  all  the  x>owers  granted  him  by 
the  Political  Code,  except  the  provision  of 
section  4425.  [relating  to  the  appointment 
of  a  clerk].  All  moneys  collected  by  him  as 
such  police  Judge  shall  be  paid  unto  tbe  gen- 
eral fund  of  said  city,  on  tbe  first  Monday 
of  each  month.  He  shall  receive  for  such 
services  an  annual  salary  of  five  hundred 
dollars.  •  •  Pen.  Code,  S  1457,  as  it 
stood  when  Marysville  was  reincorporated, 
read  as  f<^IowB:  "Upon  payment  of  tbe  fine, 
the  officer  must  discharge  the  defendant  If 
he  is  not  detained  for  any  other  legal  cause, 
and  apply  the  money  to  tbe  payment  of 
the  expenses  of  the  prosecution,  and  pay  over 
tbe  residue.  If  any,  within  ten  days,  to  the 
county  or  city  treasurer  according  as  the 
offense  Is  prosecuted  In  a  Justice's  or  police 
court  If  the  fine  is  imposed,  and  paid  before 
commitment  It  must  be  applied  as  provided 
in  this  section."  The  disposition  of  fines  Is 
further  provided  for  as  follows:  "All  fines 
and  forfeitures  collected  In  any  court  except 
police  courts,  must  be  applied  to  the  paymrat 
of  tbe  costs  of  the  case  In  which  the  fine  Is 
Imposed,  or  tbe  forfeiture  is  Incurred,  and 
after  such  costs  are  paid,  tbe  residue  must 
be  paid  to  tbe  county  treasurer  of  tbe  county 
In  which  tbe  court  is  held."  Section  1570. 
Both  of  these  sections  were  amended  in  1001. 
Section  1467  was  amended  by  adding  "pro- 
vided that  all  forfeitures  and  fines  collected 
for  the  violation  of  any  city  ordinance,  wheth- 
er in  the  police  court  or  Justices*  court  shall 
be  paid  over  to  the  city  treasurer  of  the  city 
In  which  such  ordinance  Is  in  force.**  Sec- 
tion 1670  was  amended  to  read:  "All  fines 
or  forfeitures  collected  In  any  court  [omitting 
the  exception  as  to  police  courts  in  tbe  orig- 
inal section]  must  be  paid  to  the  county 
treasurer:  •  •  •  Provided,  that  all  fines 
and  forfeitures  collected  in  any  court  for 
the  violation  of  any  city  ordinance  shell  be 
paid  to  the  city  treasurer  in  which  such  ordi- 
nance is  in  force."  St  1901,  p.  88,  c.  71. 
In  effect  these  amended  sections  require  all 
flues  collected  In  any  court  (less  the  coats  in- 


BEFOBTEB.  fOaL 

enrred),  except  lines  for  tlw  violation  of  city 
ordinances,  to  be  paid  to  the  county  treamrer. 
Appellant  ctmcedes  that  these  sections  affect 
the  police  courts  established  In  cities  and 
towns  chartered  under  the  genwal  municipal 
incorporation  law  of  this  state  (St  1883,  p. 
98,  c  49),  and  those  oTt*Hng  in  cities  wWxSk 
owe  their  corporate  powors  to  freehoidm* 
charters  provided  by  the  Constitution.  But 
appellant  contends  that  munldpallties  whidi 
were  Incorporated  under  special  acts  of  the 
Legislature  before  the  new  Constitution  went 
into  effect,  and  which  have  never  elected  to 
Incoriwrate  under  tbe  general  municipal  in- 
corporation law,  are  not  bound  by  these  sec- 
tions of  the  general  law  found  In  tbe  Penal 
Code,  "where  direct  provision  governing  tbe 
same  subject-matter  is  to  be  fotmd  in  tbe 
charter  Itself." 

We  must  by  tbe  terms  of  the  act  of  rein- 
corporation of  plaintiff,  look  to  the  Political 
Code  to  ascertain  tbe  powers  of  tbe  police 
Judge.  Section  4424  et  seq.  of  that  Code  de- 
fine the  criminal  Jurisdiction  of  the  police 
court  Section  4431  also  provides  as  f ollovrs : 
"Proceedings  in  criminal  actions  triable  In 
sn<^  courts  [police  courts]  are  regulated  In 
part  2,  title  11,  chapter  1,  of  tbe  Penal  Code." 
It  Is  In  this  part  tliJe,  and  chapter  of 
the  Penal  Code  that  we  find  the  sections 
1457  and  1570,  supra,  relating  to  tbe  disposi- 
tion of  floes  and  forfeitures.  To  determine 
tbe  powers  of  the  municipality  and  of  its 
officers,  we  must  look  to  the  provisions  of 
the  Political  Code  and  Penal  Code  so  far  as 
these  provisions  have,  by  the  charter  Itself, 
been  made  appllcsble.  Appellant  contends 
for  the  prlndpte  that  express  provisions  of 
the  charter,  enacted  by  special  l^slatlve  act, 
cannot  be  changed  by  the  enactm^it  of  tsen- 
eral  laws;  citing  Smith's  Beach  on  Mun. 
Corp.  fiS  101,  104.  105,  and  Cooley's  Const 
Llm.  183.  Tbe  principle  was  applied  In  Peo- 
ple V.  Hill,  125  Cal.  16,  67  Pac.  669,  where  it 
was  said  of  the  diartw  of  Salinas  City  there 
Involved;  "Tbe  chapt^,  being  the  law  for 
a  special  case.  Is  not  In  conflict  with  a  general 
law  which  provides  otherwise.  Evoi  a  gen- 
eral law  subsequently  passed  does  not  repeal 
laws  expressly  made  for  special  cases,  unless 
an  intent  that  the  general  law  shall  have  such 
effect  is  manifested  in  some  mode  in  tbe  gen- 
eral law."  Assuming  that  tbe  "moneys  col- 
lected" by  tbe  police  Judge,  mentioned  In  sec- 
tion 13  of  the  act  of  1876,  mean  flnes  and  for- 
feitures, they  nevertheless  come  into  bis 
bands  by  virtue  of  tbe  provisions  of  tbe  gen- 
eral law.  This  general  law  (tbe  Political 
Ck>de  and  tbe  Penal  Code)  cannot  be  restricted 
to  Its  provisions  as  they  stood  when  referred 
to  by  tbe  charter,  but  must  be  held  to  be  the 
provisions  as  defined  from  time  to  time  by 
tbe  Legislature. 

Surely  the  Legislature  could  amend  or  re- 
peal these  provisions,  and,  when  amended  or 
repealed,  they  would,  we  think,  control  the 
charter  provisions  on  the  same  subject  for 
to  no  others  could  the  charter  thm  vetet. 
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TlM  powen  of  tlM  poUn  Jndg*  ta  tor  tuem 
and  Impose  fines  come  alone  from  this  general 
law.  and  It  Is  safOdeutly  clear  that,  when  the 
LeKtslatnre  nude  the  general  law,  In  effect 
a  part  of  the  diarter.  It  retained  its  power 
over  ttie  goteral  law  to  amend  or  repeal  It, 
and,  when  It  did  the  one  or  the  other,  it 
became  the  law,  and  the  only  law,  to  which 
section  18  of  plalntifTs  charter  conld  refer. 
The  charter  by  its  reference  to  the  Political 
Oode  (tee  section  4481  of  that  Code)  provided 
that  proceedings  in  criminal  actions  triable 
In  police  courts  shall  be  regulated  by  the 
provistona  of  the  Penal  Oode.  The  disposi- 
tion fines  is  part  of  andi  proceedings  and 
may  be  regulated  the  same  as  may  the  Jnrle- 
diction  of  the  police  Judge  be  r^olated.  la 
giving  the  police  court  jurisdiction  over  what 
are  termed  "state  mlsdemeaDDrs,'*  that  officer 
la  exercising  the  functions  of  Justice  of  the 
peaces  who  is  a  county  officer,  and  should  be, 
and,  we  think.  Is,  subject,  in  the  exercise  of 
dls  jurisdiction,  to  the  general  law  so  for  as 
applicable  to  his  duties  while  acting  in  such 
capacity.  He  imposes  fines  In  these  cases 
alone  through  the  authority  given  him  by  the 
general  law  as  he  finds  It,  and  not  oth«rwiae. 
The  effect  of  the  amendments  to  the  Penal 
Code  upon  the  disp<wltion  of  fines  and  for- 
feitures is  not  brought  about  by  the  amoid- 
nwnt  of  some  genoral  law  Independimt  <tf  the 
charter,  but  by  an  amendment  to  a  general 
law  which  by  the  terms  of  the  charter  had 
beoi  made  applicable  to  It  The  Legislature 
may  pass  general  laws  affecting  municipal 
corporations  without  reference  to  wliether 
audi  corporations  were  formed  before  or 
after  the  Constitution  of  1879.  See  cases  In 
notes,  article  11,  fi  6,  Treadwell's  Ann.  Const 
Cal.;  also  Ex  i>arte  Braun  (GaL)  74  Pac 
78a 

It  Is  claimed,  however,  that  the  amendment 
of  the  Constitution  of  1896  has  taken  away 
from  the  Legislature  the  powtt  to  interfere  in 
**mun]clpal  affairs,"  and  that  this  mattw  of 
the  disposition  of  fines  is  a  municipal  affair. 
We  do  not  so  regard  it  If  the  charter  clearly 
made  these  fines  a  part  of  the  rev»iue  of  the 
city  by  which.  In  part,  the  dty  was  to  derive 
its  support,  there  might  be  some  force  in  the 
suggestlou.  But  the  charter  says  nothing 
about  fines.  It  is  In  the  Penal  Code  alone  we 
find  the  mode  pointed  oat  for  their  disposi- 
tion. The  police  judge,  In  imposing  fines  for 
violations  of  state  laws,  Is  enforcing  the  gen- 
eral law  aa  he  finds  It,  and  is  performing  the 
duties  of  a  Jnstlce  of  the  peace  concurrently 
with  that  officer.  Both  officers  are  equally 
within  the  regulating  power  of  the  Legisla- 
ture in  the  trials  of  offenses  punishable  by 
state  law,  and  such  trials  cannot  be  said  to  be 
"municipal  affairs,"  as  contemplated  by  the 
Constitution.  It  would  be  vain  to  attempt  to 
extract  from  the  decisions  of  the  Supreme 
Court  a  definition  of  these  terms  alike  ap- 
plicable to  all  cases.  It  seems  to  be  con- 
ceded that  the  court  has  not  undertaken,  and 
probably  never  will  undertake^  to  give  a  ce»- 
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eral  definition  of  these  words,  but  that  their 
meaning  must  be  detomlned  in  each  indi- 
vidual case  as  It  arlna,  and  upon  its  own 
facta.  Probably  the  eases  of  Fragley  t, 
Ptaelan,  126  Cal.  883,  B8  Pac.  928,  and  Bx 
parte  Brann  (OaL)  74  Pac  780,  throw  as 
much  Ufht  <ai  tbo  qucatkn  ai  any  of  tbe  de- 
cided cases. 
The  Judgment  li  afflimed. 

We  concur:  McLAUOHLIN,  J.;  BUGS- 
LBS,  J. 


1  Cal.  App.  OlS 
BEESEB  V.  TATLOB. 

(Coort  of  Appeal.  Third  District.  California. 

Sept  21,  1905.) 

1.  BxBouTOBB  Ann  AninNivnAToas  —  Mon- 

OAGXB  —  FOBXCIiOCnEl  —  PBKSKllTATIOn  OT 

CukncB. 

Wbersk  in  a  salt  to  foreclose  a  mortgace 
against  the  property  of  an  Intestate,  plaintiff 
expressly  waived  recourse  agaiaat  anr  other 
property  ef  the  ertate  than  that  covered  by  the 
iDOTtgage,  no  presentation  of  his  dalm  against 
the  estate  was  necessary. 

2,  LnuTATioN  or  Aonona— FonoLoaDU— 

DiATH  or  MOBTQAOOB. 

Under  Code  Oiv.  Proe.  |  888,  i^oviding 
that  if  a  person  anlast  wbom  an  action  may 
be  broocht  die  bdfore  the  expimtion  of  the 
time  Umited  for  the  commencement  thereof  and 
the  cause  of  action  sarvlve,  an  action  may  be 
brought  affainst  decedent*!  representatives  after 
the  expiration  <^  such  time  and  within  a  year 
after  tne  Issuance  of  letters  of  administration, 
■when  a  mortcsge  debt  wu  not  due  at  the  time 
of  the  mort^gor'a  death,  Ifmltationa  did  not 
b^n  Co  run  against  the  mortgaste's  right  to 
foreclose  while  there  was  no  adnunlstranon  on 
mor^goi^s  estate,  notwithstan^ng  section  812, 
requiring  all  actions  on  contracts  In  writing  to 
be  brought  wtthln  four  years  after  matarltyt 
with  ceiteln  eiocptloM  specified. 

Appeal  from  Superior  Coort,  Mendodna 
County;  J.  Q.  White.  Judge. 

Action  by  Wm.  HeeseragahiBt  John  Taylor, 
as  administrator  of  the  estate  of  Thomas 
Boyle,  deceased.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Thomas.  Pembvton  &  Thomas,  tac  i^ipel 
lant   T.  U  Carothers,  for  respondent 

Mclaughlin.  J.  This  is  an  action  to 
foreclose  a  mortgage  on  real  prc^rty.  The 
defendant  demurred  to  tbe  complaint  upon 
the  general  ground  that  no  cause  of  action 
was  stated  therein,  and  also  on  tbe  special 
ground  that  the  cause  of  action  pleaded  was 
barred  by  the  provisions  of  sections  812  and 
887  of  the  Code  of  Civil  Procedure.  The  do 
murrer  was  ov^ruled,  and.  defendant  de- 
clining to  answer.  Judgment  of  foreclosure 
was  ento^  From  this  judgment  def^idant 
appeala 

The  complaint  stated  a  cause  of  action. 
The  plaintiff  expressly  waived  all  recourse 
against  any  other  property  of  the  estate  and 
bence  no  presentation  of  his  claim  was  necee- 
sary.  Code  Civ.  Proc.  S  l&OO;  McOahey  v. 
Forrest  109  CaL  67.  41  Pac.  617;  Vlsella 
Sayings  Bank  t.  Curtis,  m  Cal.  862,  67  Pac 
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Welniel(!h  t.  HensIeT,  121  Oal.  666,  84 
Pac  254. 

-  The  principal  question,  remaining  relates 
to  the  defense  of  the  statute  of  limitations. 
It  appears  from  the  complaint  that  tbe  note 
and  mortgage  In  suit  were  executed  "by  Thom- 
as Boyle  to  L.  £.  White,  the  assignor  of  plain- 
tiff, on  September  19,  1878.  The  note  was 
for  the  sum  of  $390,  bearing  Interest  at  the 
rate  of  1^  per  cent  per  month  from  date, 
and  was  payable  one  year  aft^  its  date. 
Thomas  Boyle  died  on  December  16,  1878. 
but  no  administration  of  his  estate  was  had 
until  February  3,  1904,  when  letters  of  ad- 
ministration were  Issued  to  tbe  defendant 
The  mortgage  and  the  assignment  thereof 
were  duly  recorded.  It  is  apparent  from  the 
foregoing  statement  that  the  note  was  not 
due  at  the  time  of  Boyle's  death,  and  upon 
this  fact  rests  appellant's  contention  that  the 
cause  of  action  was  barred  when  this  action 
was  commenced.  It  Is  said  In  this  behalf 
that  section  312,  Code  CIt.  Proc,  requires 
that  all  actions  upon  contracts  in  writing, 
without  exception,  be  commraced  within  four 
years  after  maturity,  and  that  the  cause  of 
action  here  Is  not  embraced  In  any  of  the  spe- 
cial classes  mentioned  In  that  section.  This 
conclusion  Is  based  on  the  assumption  that 
tbe  cause  of  action  Is  not  saved  by  the  con- 
cluding clause  of  section  353  of  tbe  same 
Oode,  because  no  cause  of  action  was  ripe 
when  Boyle  died,  and  hence  he  waa  not  a 
person  against  whom  an  action  might  be 
brought  within  the  meaning  of  that  section. 
In  other  words,  appellant  claims  that  section 
353  applies  only  to  cases  where  tbe  running 
of  the  statute  bad  commenced  before  tbe 
death  of  the  payor.  Tynan  t.  Wallter,  36  Cal. 
634,  95  Am.  Dec.  152,  and  Hlbemla  S.  &  L. 
Society  T.  Conlln,  67  Cal.  178,  7  Pac.  477,  are 
d,ted  as  sustaining  this  view,  and  It  Is  earnest- 
ly argued  that  the  decision  to  tbe  contrary  lu 
the  case  of  In  re  Bullard,  116  Cal.  355,  48 
Pac.  219,  Is  not  supported  by  reason  or  the 
statute.  It  could  serve  no  useful  purpose  to 
indulge  In  critical  analyses  of  the  decisions 
bearing  upon  the  qnestlon  before  ns.  In  tbe 
las^mentioned  case  tbe  question  to  be  decided 
here  was  squarely  presented  and  decided,  and, 
notwithstanding  the  fact  that  both  of  the 
cases  relied  upon  by  appellant  were  there  con- 
sidered, It  was  held  "that  the  statnte  of  lim- 
Itatlons  does  not  begin  to  run  where  no  ad- 
ministration exists  (Ht  tbe  decedent's  estate 
at  the  time  the  cause  of  action  accmed." 
In  re  Bullard,  supra;  Smith  t.  Hall.  19  Cal. 
85.  The  -very  recent  case  of  Hlbemla  S.  &  L. 
Society  Boland,  145  Cal.  627,  79  Pac.  865. 
is  "on  all  fours"  with  the  case  at  bar,  and 
tbe  rule  announced  In  Be  Bullard  was  there 
followed. 

It  is  melees  to  expect  this  court  to  ignore 
or  attempt  to  nulli^  a  rule  thus  plainly  de- 
clared and  sanctiimed  by  our  highest  court 
Chaoe  must  be  the  Ineritable  result  if  the 
r^ts  of  dtlEens  are  to  be  measured  by  one 
role  In  that  fomm,  and  by  varied  and  dUCef- 


mt  roles  In  tiie  Dlstdct  Courts  of  Ai^eaL 
Certainty  In  the  administration  of  Justice  Ja 
essential  to  tbe  security  of  p^sonal  and  pmp* 
erty  r^ts,  and  It  needs  no  argument  to  oon* 
vinco  that  conflicting  or  contradictory  ded- 
sions,  creating  uncertainty  and  confusion, 
could  only  impair  the  usefulness  of  our  ives- 
ent  appellate  courts,  and  render  harmful  a 
system  whch  It  was  hoped  might  prove  bene- 
ficial. A  botch  potch  of  conflicting  dedalotts 
would  a*eate  Intolerable  condttlMis  as  un- 
necessary  as  they  would  be  deplorable.  The 
District  Courts  of  Appeal  were  not  created 
for  the  purpose  of  revising  or  OTemillng  the 
decisions  of  the  Supreme  Court,  and  no  such 
power  will  be  here  exercised  or  assumed. 
Should  a  Justice  of  this  court  entertain  views 
Irreconcilably  in  conflict  with  a  decision  of 
the  Supreme  Court,  socli  Justice  will,  no 
doubt,  fearlessly  exercise  his  privilege  of  dis- 
sent Should  all  the  Justices  concur  in  the 
view  that  a  decision  of  the  Supreme  Court 
should  be  overruled,  we  will  manifest  our 
high  confidence  in  that  tribunal  by  courteoas- 
ly  calling  attention  to  the  supposed  error,  and 
requesting  that  the  cause  before  us,  Involving 
the  application  of  the  rule  or  principle  ques- 
tioned, be  transf^ed  to  that  court  for  final 
adjudication.  In  this  way  we  may  be  re- 
lieved from  the  necessity  of  blindly  following 
all  dedslons,  however  erroneous  some  of 
them  may  seem,  and  at  the  same  time  avoid 
the  dangers  attendant  upon  varied  and  con- 
flicting decisions  touching  the  same  legal  prin- 
ciple or  abstract  right  It  Is  the  privily 
and  duty  of  every  attorney  In  this  state  to 
combat  and  seek  to  overthrow  Judicial  prec- 
edents which  are  deemed  erroneoiis,  and  we 
would  not  be  understood  as  discouraging  tbe 
full  and  fearless  performance  of  this  high 
duty,  nor  as  minimizing  the  potency  of  fair, 
manly,  and  Intelligent  criticism  in  molding 
and  perfecting  an  harmonious  and  correct 
system  of  authoritative  precedents.  No  hlgh- 
er  tribute  could  be  paid  to  any  court  than  to 
seek  relief  from  the  effect  of  error,  in  the 
court  where  the  error  was  committed.  We 
Invite  respectful,  yet  fearless  criticism,  and 
will  be  quick  to  eiiamlne  and  answer  appeals 
to  correct  errors  here  committed;  but  all 
must  realise  that  the  binding  force  of  de- 
cisions by  our  court  of  final  review,  can  only 
be  Impaired  or  destroyed  by  the  tribunal  in 
Which  such  dedslons  were  rendered.  It  is 
but  fair  to  counsel  for  appellant  to  remartc 
that  the  argument  which  Induces  the  forgo- 
ing statement  was  originally  addressed  to  the 
Supreme  Court,  but  similar  arguments  are 
frequently  addressed  to  district  courts  of  ap- 
peal, and  a  sense  of  duty  to  members  of  tbe 
bar  compels  us  to  state  our  view  touching  tbe 
powers  of  this  court  in  the  premises. 

In  the  case  at  bar  there  Is  no  dissent  from 
tbe  rule  declared  in  tbe  case  of  In  re  Bullard, 
supra.  The  purpose  of  a  law  furnishes  an 
unerring  guide  to  Its  correct  interpretation, 
and  we  are  satisfied  that  such  rule  is  in  con- 
sonance with  the  reason  and  purpose^  and  Is 
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wttbln  the  scope  of  section  853,  Code  GIt. 
ProGL  It  Is  clear  to  our  minds  that  tbe 
amendment  to  section  812  of  the  same  Code 
oould  not  and  did  not  affect  the  Interpretation 
placed  upon  section  353.  The  Interest  was 
payable  from  the  date  of  the  note,  and  hence 
the  judgment  cannot  be  modlQed  as  suggested. 
Oasey  v.  Gibbons,  136  Cal.  870,  68  Pac.  1032; 
Kohler  v.  Smith,  2  Cal.  697,  56  Am.  Dec.  369. 
No  equitable  qnestlon  of  laches  la  here  In- 
volved, and  we  cannot  decide  questions  which 
are  not  before  us. 

This  case  Is  a  harsh  one,  but  Inexorable 
rules  of  law,  binding  alike  on  litigants  and 
courts  must  be  followed,  and  hence  the  Judg- 
ntent  must  be,  and  is  hereby,  affirmed. 

We  concur;  CHIPMAN.  P.  J.;BUCKLES.  J. 


1  Cal.  App.  Vn 

GBUNSET  et  al.  FIELD. 

(Court  of  Appeal,  Third  District,  CaUfomia. 
Sept  21,  1905.) 

1.  Appeal— CoNfLiCTiNa  Svidkhck— Bsview. 

Where  a  finding  is  based  on  evidence  in 
which  there  is  a  substantial  conflict,  it  will  not 
be  diBtorbed  on  appeal. 

[Ed.  Note. — For  cases  In  iwint,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  fi§  3983-3989.] 

2.  Sahe  — Second  Tbial— Assionhehts  ov 
Bbbob— Review. 

Where,  on  a  new  trial  aitet  a  disagreement 
of  the  jury,  it  was  stipulated  that  the  canse 
sliould  be  submitted  to  the  court  "for  decision" 
on  the  record  of  the  former  trial,  and  there  was 
nothing  in  the  stipulation  to  show  an  agreement 
between  the  parties  and  the  court  that  the  ob- 
jections, mlings,  and  exceptions  at  the  former 
trial  should  be  considered  as  made  and  reserved 
at  the  new  trial,  assignments  of  error  based  on 
such  rulings  and  ezceptiona  could  not  be  re- 
viewed on  appeal  from  the  court's  decision. 

Appeal  from  Superior  Court,  San  Joaqnhi 
County ;  W.  B.  Nutter,  Judge. 

Action  by  Otto  Orunsky  and  another 
against  J.  L.  Field.  From  a  Judgment  In 
favor  of  plaintiffs,  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  he 
appeals.  Affirmed. 

A.  B.  Perdval  and  Louttlt  it  Ulddlecofl^ 
ft»r  appellant.  Nichol  &  Orr,  for  respondents. 

liteLAUOHLIN,  X  Defendant  proaecates 
this  aweol  from  the  Judgment  and  from  an 
orda  denying  bis  motion  for  a  new  triaL 
Tb»  action  was  hrouf^t  to  recover  commis- 
dms  on  a  sale  of  real  estate,  under  a  con- 
tract which  reeds  as  follows:  "Field  Hanch, 
March  11,  1903.  In  consideration  of  one 
dollar,  the  receipt  of  which  la  hereto  ac- 
knowledged. I  authorize  Orunsky  &  Dietrich, 
fOr  five  months,  to  sell  my  farm  of  160  acres, 
including  standing  crop,  for  $65.00  per  acre, 
and  I  agree,  1£  any  sale  results  through  the 
efforts  of  said  Orunsky  &  Dietrich  at  above 
or  less  price,  to  pay  them  the  commissions  of 
6  per  cent  J.  U  Field."  On  April  17,  1903, 
the  property  was  sold  to  G.  X  Bender  for  the 
sum  of  (10,400,  and  the  court  found  that  such 


sale  resulted  tbrouj^  the  efforts  of  the  re- 

spondents. 

The  main  point  urged  upon  this  appeal  is 
that  such  finding  is  not  supported  by  the  evi- 
dence. An  examination  of  the  record,  how- 
ever, discloses  a  substantial  conflict  in  the 
evidence  on  this  point,  and  under  the  well- 
settled  rule  such  flndlng  will  not  be  disturbed. 
White  V.  Beer,  105  Cal.  9,  88  Pac.  513 ;  Tay- 
lor V.  McConlgle,  120  Cal.  125,  52  Pac.  159 ; 
Raymond  v.  Glover,  144  Cal.  548,  78  Pac.  3. 
The  bill  of  exceptions  shows  that  upon  a 
former  trial  of  the  cause  the  jury  disagreed, 
and  that  upon  the  second  trial,  which  was  be- 
fore the  court  without  a  Jury,  the  respective 
parties  In  open  court  stipulated  and  agreed 
"that  the  cause  be  submitted  to  the  court  for 
decision  upon  the  record  of  a  former  trial  of 
this  action  before  a  Jury,  as  shown  by  the 
reporter's  notes  taken  upon  such  former 
trial."  The  cause  was  thereupon  argued  and 
submitted  for  decision  upon  such  record,  a 
copy  of  which  is  set  forth  In  the  bill  of  ex- 
ceptions. Numerous  assignments  of  error 
based  upon  rulings  made  and  exceptions  re- 
served at  such  former  trial  are  urged  by  ap- 
pellant, but  respondents  Insist  that  rulings 
made  at  the  first  trial  cannot  be  reviewed 
upon  this  appeal,  for  the  reason  that  the  stip- 
ulation contains  nothing  to  warrant  such 
review  or  Justify  the  assumption  that  the 
mlings  of  the  court  would  have  been  the 
same  at  the  second  as  at  the  first  trial.  The 
stlputation  contains  no  recital  saving  or  re- 
serving objections  or  exertions  taken  at  the 
first  trial,  and  there  is  nothing  In  the  record 
here  to  Indicate  that  the  trial  court  reviewed 
or  passed  np<m  the  alleged  errors  when  the 
motion  for  a  new  trial  was  heard.  No  au- 
thoritlea  have  been  dted  to  sustain  or  defeat 
respondents*  contention,  and  none  have  been 
found  which  bear  upon  the  novel  question 
thus  presented. 

It  la  the  duty  of  an  appellant  to  show  er- 
ror affirmatively,  and  every  Intendm^t  fa- 
von  the  action  of  the  trial  court  People  v. 
Douglass,  100  Cal.  1,  34  Pac  Landers  v. 
Bolton,  26  Cal.  393;  Doyle  v.  Franklin,  48 
Cal.  687.  It  follows  that,  unless  the  legal  effect 
of  the  stlpnlatlon  la  to  compel  such  review, 
or  It  Is  clearly  apparent  from  the  record  that 
the  parties  and  the  court  nnderstood  that 
such  should  be  Its  dfect  we  must  presume 
that  nothing  of  the  kind  was  intended.  There 
Is  nothing  In  the  subsequent  conduct  of  the 
parties,  as  shown  by  the  record  here,  to  throw 
ai^  light  on  the  In^tlon  of  the  parties; 
bmce  it  must  be  assiuned  that  the  stipulation 
fully  and  clearly  expresses  the  intration  of 
the  parties  thereto.  At  the  time  the  stlpula- 
latlon  was  made  the  parties  to  the  action 
stood  at  the  threshold  of  a  new  trial.  The 
record  of  the  former  trial  was  functus  offldo, 
and  they  were  about  to  make  up  a  new  record 
npon  which  the  cause  would  be  decided  and 
reviewed.  Code  av.  Proc.  fiS  646,  65a  657, 
661.  Under  these  dramistances,  by  full  con- 
sent of  the  appellant  the  cause  was  submit* 
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ted  for  decision  npon  tbe  old  record,  which 
was  Impotent  to  help  or  harm  him  until  such 
consent  was  given.  It  Is  clear  that  the  par- 
ties to  the  action  could  not  by  stipulation  or 
otherwise  forecast  the  action  of  the  trial 
court  They  were  powerless  to  make  up  a 
new  record  hased  upon  tbe  assumption  that 
the  same  rulings  would  be  made  at  the  new  as 
at  the  former  trial,  unless  the  court  clearly  and 
distinctly  consented  to  such  an  arrangement. 
Xo  such  consent  is  here  shown.  There  Is  notb- 
log  In  the  stipulation  hinting  at  the  proposition 
that  the  parties  agreed  and  the  court  consent- 
ed to  have  objections,  rulings,  and  exceptions 
at  tbe  former  trial  considered  as  made  and  ro* 
served  at  the  new  trial.  Under  such  circum- 
stances we  are  of  the  opinion  that  tbe  assign- 
ments of  error  above  mentioned  cannot  be 
considered.  Moreover,  the  effect  of  granting  a 
new  trial  would  virtually  be  to  ignore  appel- 
lant's act  in  consenting  to  and  sanctioning 
this  record,  and  to  place  him  In  a  position  prac- 
tically tbe  same  as  that  occupied  by  blm  before 
he  entered  into  tbe  stipulation.  We  believe 
that,  where  a  party  to  an  action  Is  enUtied  to 
a  rehearing  in  the  trial  court,  he  cannot  waive 
such  right,  and  then  expect  the  appellate 
court  to  award  him  privileges  and  opportuni- 
ties thus  TOluntarlly  rellngulsbed.  "He  who 
consents  to  an  act  Is  not  wronged  by  It,"  and 
"acquiescence  In  error  takes  away  the  rlgh 
of  objecting  to  it"  Therefore,  in  the  absence 
of  an  express  agreement  to  that  effect  sanc- 
tioned by  the  trial  court,  the  appellant  will 
not  be  allowed  to  predicate  error  on  a  record 
to  which  he  consented.  TliIs  is  the  rule  ap- 
plied In  analogous  cases,  and  we  think  it 
should  be  applied  here.  Hess  t.  Bolinger, 
48  Cal.  354;  Brewster  T.  HarUey,  87  Cat  15, 
99  Am.  Dec.  237;  Gregory  v.  Gregory,  102 
CaL  62,  36  Pac.  SGi  ;  MuUer  T.  Bowel^  110 
Cat  319.  42  Paa  804. 
The  Judgment  and  order  are  afSnned.  ^ 

We  concur i  CHIPHAN,  P,  J.;  BUCK- 
LES. J. 


1  Cal.  App.  e» 

PBOPLB  T.  PBMIN. 

(Court  of  Appeal,  Third  District,  Callfbndo. 
Sept.  21.  190G.> 

1.  Labcent— Indictment— Cebtaintt. 

An  information  for  grand  larceny,  charging 
defendant  with  havio^  stolen  "about  iSO  law- 
ful money  of  the  Umted  States  of  America," 
was  not  demurrable  for  uncertainty  as  to  the 
amount  stolen,  as  It  could  not  be  said  tiiat  the 
information  failed  to  cha^  a  laiceny  of  more 
than 

2.  EiVIDEHCr. 

Where,  In  a  prosecution  for  grand  larceny 
of  money  from  a  cash  register,  a  mutilated  and 
allied  counterfeit  coin  was  clearly  identified 
as  having  been  taken  from  tbe  rMurter  at  the 
time  the  crime  was  committed  and  was  foond 
on  defendant's  person  when  he  was  arrested  a 
short  time  thereafter,  It  was  properly  admitted 
in  evidence  to  connect  defendant  with  the  of- 
fense, though  it  was  not  "lawful  money  of  the 
United  States"  which  defendant  was  charged 
with  taking. 


8.  Baub. 

In  a  prosecution  tat  grand  larceny  of 
money  from  a  cash  register,  evldmee  that  de- 
fendant had  no  money  just  before  the  crime  was 
committed  was  admissible. 

[Bd.  Note. — For  cases  in  pointy  see  vol.  32, 
Crat  D^.  Larceny,  (  142.] 

4.  SAlfB. 

Wliere,  In  a  prosecution  tor  grand  larceny 
of  money  from  a  cash  register,  there  was  no  evi- 
dence that  defendant  made  any  attempt  to 
borrow  money  prior  to  the  commission  of  the  of- 
fense, evidence  that  defendant's  credit  was  good 
and  that  he  could  have  borrowed  money  was  not 
admissible  for  the  purpose  of  accounting  for  the 
money  found  on  bu  person. 
6.  Sauk— CBABAOTEft— iNSTBUonons. 

Where  the  evidence  as  to  accused^  good 
character  was  based  largely  on  personal  ac- 
quaintance and  knowledge  rather  than  on  rep- 
utation, and  other  circumstances,  such  as  ma*- 
querading  under  an  assumed  name,  tended  to 
neutralize  its  effect  it  was  not  error  for  the 
court  to  refuse  to  charge  tliat  "the  presumption 
arising  from  the  iKMsessiou  alone  of  stolen  prop- 
erty is  removed  by  evidoioe  of  defendant*!  good 
character." 

&  Sauk— Biounr  PBoncBTr— Bkcknt  Poa- 

8BS8T0H. 

Where  accused,  when  arrested,  had  on  his 
person  the  exact  number  of  $5  and  $20  pieces 
taken  from  a  cash  register,  and  the  total  amount 
found  In  his  iwckets  was  within  a  few  cents  of 
the  amount  stolen  therefrom,  an  instruction 
touching  tbe  recent  possession  of  stolen  property 
was  justified. 

rE3d.  Note. — For  cases  in  point  see  voU  32, 
Cent.  Dig.  Larceny,  §8  202,  203.] 

Appeal  from  Superior  Court,  Toolunme 
County;  G.  W.  NIcol,  Judge. 

Sam  Peltln,  alias  Victor  Peterson,  was 
convicted  of  grand  larceny,  and  he  ax^calsi 
Afflrmeda 

BL  W.  Holland,  for  appellant  U.  & 
Webb,  for  tbe  Peopla 

McLAUOHLIN,  J.  Tbe  defendant  was 
convicted  of  grand  larceny,  and  appeals  from 
the  Judgment  and  from  tbe  order  denying 
his  motion  for  a  new  trioL 

Tbe  first  ewtentlon  of  appellant  to  that 
the  Information  la  Indefinite  and  uncertain, 
because  the  property  stolen  is  described  as 
being  "about  $80  lawful  money  of  the  United 
States  of  America."  Tbla  contention  cannot 
be  sustained.  Tbe  word  **about"  la  freqnoit' 
ly  used  as  a  synonym  for  the  wwds  "nearly,** 
or  "appnalmately,"  and  such  use  is  sanc- 
tioned by  deflnitions  foimd  In  the  various 
standard  dictionaries.  Understood  in  this 
sense,  It  cannot  be  said  that  Ota  Information 
In  the  case  at  bar  falls  to  charge  the  larceny 
of  more  than  $BOt  or  that  there  la  any  ma- 
terial uncertainty  aa  to  the  value  of  tbe 
property  stolen.  Tbe  use  of  qoaUfylDg  words 
la  not  commended,  for  tbe  value  of  tiie  prop- 
erty taken  should  be  dearly  and  definitely 
stated  in  an  Information  tbr  grand  larcoiy. 
But  when  a  person  of  common  understanding 
would  readily  know  what  la  Intended,  and 
no  substantial  right  of  a  defendant  la  In- 
fringed, the  Information  must  be  upheld. 
Pen.  Code,  H  959,  960.  We  are  not  In- 
formed aa  to  tbe  groonda  npon  which  the  da- 
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murrer  is  based,  and  therefore  cannot  know 
whether  it  was  general  or  special,  and  It 
has  been  held  that  in  the  absence  of  a  spe- 
cial demurrer  sach  a  statement  as  to  value 
Is  sumcient  People  t.  Blchords,  186  Cal. 
128,  fiS  Puc.  477. 

A  marked  and  mutileted  half-dollar  piece 
which  was  in  the  looted  cash  register  was 
found  on  the  person  of  the  defendant  when 
he  was  arrested  a  short  time  after  the 
crime  was  committed.  Evidence  to  this  ef- 
fect was  received,  and  the  coin  was  ad- 
mitted as  an  exhibit  in  the  case  against  de- 
fendant's objection.  It  is  now  urged  that 
sncb  rulings  were  erroneous,  because  the 
coin  was  comiterfelt,  and  proof  of  Its  theft 
could  not  sustain  the  charge  made.  True, 
the  defendant  was  charged  with  stealing 
lawful  money;  but,  conceding  the  proposi- 
tion of  law  relied  upon,  and  also  assuming 
that  the  coin  was  counterfeit,  and  not  mere- 
ly mutilated,  It  does  not  follow  that  It 
was  error  to  admit  the  evldraice  complained 
of.  This  coin  was  clearly  identified  as  an 
article  taken  fi-om  the  cash  register  at  the 
time  the  crime  was  committed,  and  the  evi- 
dence objected  to  was  admisBible  for  the  same 
reason  that  would  make  a  knife,  chain,  or 
other  article  proper  evidence  under  similar 
circumstances.  It  connected  defendant  with 
the  commission  of  the  offense,  and  tfmded 
strongly  to  show  that  he  was  the  person 
who  opened  the  cadi  register  and  abstracted 
its  contents. 

It  was  not  error  to  admit  evidence  abov* 
Ing  that  the  defendant  bad  no  money  just 
before  the  crime  was  committed.  Fettle 
T.  EeUey,  182  Cat.  480,  61  Pac.  663 ;  People 
T.  Sullivan.  144  Cal.  471,  77  Pac.  1000.  Nor 
was  It  error  to  exdade  evidence  to  prove 
ihat  defendant'a  credit  was  good  and  that 
lie  could  have  borroiwed  money.  If  be  did 
In  fact  borrow  money,  evidence  to  that  ^- 
fect  would  be  admiflslble;  bat  his  ability  to 
■do  BO  coold  have  no  bearing  on  the  case,  and 
could  not  In  tbe  slightest  degree  tend  to 
accomit  for  Uie  money  found  on  his  p^son. 

The  court  refused  to  Instruct  the  jury  that 
**the  presumption  arising  from  possession 
alone  of  stolen  property  Is  removed  by  evi- 
dence of  the  good  character  of  the  defend- 
ant" This  Is  aailgned  as  wror;  but,  giv- 
ing People  T.  Hurley,  60  Cal.  77,  44  Am.  Bep. 
tiS.  due  weight  as  authority  touching  the 
legal  propoBltlcai  there  declared,  we  thlnfe 
such  inatmctlcai  was  properly  refused.  The 
court  was  not  prlrileged  to  invade  the  prov- 
ince of  tbe  Jury  and  determine  the  weight 
to  be  given  evidence  In  the  case.  The  evi- 
dence as  to  good  character  was  based  largely 
on  personal  acquaintance  and  knowledge, 
rather  than  genial  reputation,  and  circum- 
stances, such  as  masquerading  under  an  as- 
Bomed  name,  tended  to  neutralize  its  ef- 
fect If  this  Instructlim  could  be  proper  un- 
der any  state  of  fftcts.  It  certainly  would  not 
have  been  proper  In  tbe  case  at  bar.  The 
Jnstructlon  touching  the  recent  possession  of 
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stolen  property  must  be  read  In  connection 
with  other  instructions,  and  this  done  the 
instructions  bearing  on  this  phase  of  the 
case  contained  a  full  and  correct  statement 
of  the  lew.  People  v.  Ettlng.  90  Cal.  S78. 
84  Pac.  237.  The  defendant  when  arrested 
had  upon  his  person  the  exact  numb^  of 
$5  and  $20  pieces  taken  from  the  cash  reg- 
ister, and  the  total  amount  found  in  bis 
pockets  was  within  a  few  cents  of  tbe  sum 
stolen.  The  instruction  was,  therefore,  based 
on  evidence  in  the  case  rc^dless  of  the 
mutilated  or  counterfeit  coin  hmtofore  men- 
tioned. 

There  was  no  misconduct  oa  the  part  of 
the  district  attorney.  That  the  defendant 
was  known  by  another  name  is  not  contra- 
dicted, and  this  was  the  essential  part  of. 
the  statement  objected  to.  Tbe  evidenrv 
was  entirely  sufficient  to  sustain  the  verdict 
The  jndgmoit  and  order  are  afBrmed. 

We  concur:  CHIPMAN,  P.  J.;  BUCK- 
LBS,  J. 


1  Cftl.  App.  «U 

SAMTOB  V.  BILTA. 

(Court  of  Appeal,  Third  District,  Galffomla. 
Sept  21,  1905.) 

TaiA^-To  CouffiT— SnwioMSOT  ovFraniNGS. 

The  fact  that  the  trial  court  made  no  ex- 
press finding  oa  the  defense  of  limitation  plead* 
.ed  by  defendant  does  not  render  the  findion 
insufficient  to  support  a  Jodgment  for  plaintii, 
where  they  show  the  date  when  the  cause  oC 
action  accrued,  and  it  appears  therefrom  that 
the  action  was  not  barred. 

Appeal  from  Superior  Court,  Sacramento 
County ;  Peter  J.  Shields,  Judge. 

Action  by  Frank  3.  Santos  against  A.  J. 
Sllva.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Hodlfled  and  affirmed. 

Hopkins  &  Hinsdale,  for  appellant  J. 
Frank  Brown,  for  respond^L 

McLAUQHLIN,  J.  This  is  an  appeal  from 
a  judgment  resting  on  tbe  Judgment  roll 
alone.  The  only  questlm  presented  Is  the 
sufficiency  of  the  findings  to  support  the 
judgment  The  court  made  no  express  find- 
ing on  the  statute  of  limitations,  pleaded  as 
a  defense  to  the  first  cause  of  action  set 
forth  In  the  complaint^  and  such  failure  bi 
assigned  as  error.  The  findings,  however, 
clearly  show  tlw  date  when  this  cause  of 
action  accrued,  and  from  this  it  is  apparent 
that  the  cause  of  action  was  not  barred  by 
the  statute.  This  was  sufficient  Beady  t. 
McDonald,  128  Cal.  664^  61  Pac  272;  Paine 
T.  San  Bernardino,  148  Cal.  656,  77  Pac.  650; 
Krasky  v.  Wollpert,  184  GaL  338.  66  Paa  809 ; 
Warren  T.  Hoi^lns,  110  Gal.  512,  42  Pac:  986 ; 
Breese  v.  Brooks,  97  Cal.  77,  31  Pac.  742,  22 
L.  B.  A.  257 ;  Baum  v.  Boper,  145  Cal.  lift, 
78  Pac  466;  Bva  v,  Symans.  145  Cal.  202. 
78  Pac  648.  The  court  omitted  to  fln4 
touching  a  disputed  Item  of  1154.20,  and  tbe 
respondent,  upon  the  argument  confessed 
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error  In  thla  regard,  and  filed  a  written 
■waiver  and  release  €t  the  Judgment  to  tbe 
extent  of  tbla  enm  and  tbe  interest  thereon 
amounting  to  $26.03,  and  asked  tbat  ^e 
judgment  be  modified  accordingly,  and  as  so 
modified  tbat  the  Jodgmoit  be  affirmed. 
Tbia  course  would  render  tbe  error  utterly 
harmless  to  appellant 

Tbe  Judgment  is  therefore  modified  by 
striking  out  said  items,  and  by  reducing  the 
total  amount  tbereof  to  the  sum  of  $790.73. 
As  BO  modified,  tbe  Judgment  la  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUCK- 
LES, J. 

1  Cal.  App.  «17 

DEAKB  V.  DE  WITT  et  al. 

(Court  of  Appeal,  Third  District,  California. 

Sept.  21,  1905.) 

Attachment  —  When  Gbanted  —  Foreign 
contbacts. 
Where  plaintifTs  assignor  cootracted  with 
defendants  in  MinneBOta  to  sell  California  lands 
owned  and  controlled  by  defendant  on  contract, 
that  plaintifTs  assignor  should  have  the  sole 
St.  Paul  ag«ncT  for  the  sale  of  such  lands,  that 
commlnioDB  should  be  paid  when  a  sale  was 
influenced  by  him  and  effected  at  the  California 
office,  that  monthly  reports  shoold  be  sent  lo 
such  assignor,  and  that  commissicMis  earned 
were  to  be  paid  in  money  or  land  at  the  assign- 
or's option,  but  did  not  stipulate  for  payment 
in  California,  the  contract  was  to  be  performed 
in  Minnesota,  and  plaintiff,  residing  In  that 
state,  was  not  entitled  to  an  attachment  tn  an 
action  to  recover  commissions  against  defend- 
ants, residing  in  California,  under  Code  Civ. 
Proc.  i  637,  authorizing  the  issuance  of  an  at- 
tachment in  an  action  on  a  contract  for  the  pay- 
ment of  money,  where  tbe  contract  Is  made  or 
is  payable  within  the  state  and  is  not  secured 
by  a  lien  on  real  or  personal  property,  etc. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  Hra.  H.  T.  Drake  against  H.  G. 
De  Witt  and  another.  From  an  order  dis- 
Bolvlng  an  attachment^  plaintiff  amieals. 
Affirmed. 

A.  M.  Drew  and  F.  H.  Short,  for  appellant. 
Harris  &  Harris,  for  respondents.. 

UoLAUGHIilM,  3.  Plaintiff  appeals  from 
an  order  dissolving  an  attachment  Tbe  ac> 
tion  in  which  such  attachment  was  issued 
was  brought  to  recorer  commlBsions  earned 
by  H.  T.  Drake,  plaintiff's  assignor,  under  a 
written  contract  made  In  tbe  state  of  Minne- 
sota. Under  such  contract  said  Drake  agreed 
to  take  tbe  St  Paul  agency  for  tbe  sale  of 
Galitomia  lands  owned,  controlled,  or  held 
under  contract  by  defoidant  H.  6.  De  Witt 
-and  under  the  terms  of  the  agreement  Drake 
wag  "entitled  to  the  sole  agency  for  St  Paul, 
Minn.,  while  engaged  In  the  sale  of  these 
lands.**  Commissions  were  to  be  paid  when 
a  sale  was  Influenced  by  Drake,  but  was  final- 
ly effected  at  tbe  home  office  in  California. 
Mmtbly  reports  from  tbe  California  office 
were  to  be  sent  to  Iteake,  and  commissions 
earned  were  to  be  paid  in  money  or  land  at 
his  option.  The  defendants  reside  In  Cali- 
fornia; tiie  plaintiff  in  Minnesota. 


BISPORTEB.  ijOA 

Th6  right  to  baTe  an  attachment  Issoe  Is 
purely  statutory,  and  the  perscm  claiming 
such  right  must  show  affirmative^  that  tbe 
ctmtract  agreed  upon  foils  within  the  pro- 
visions of  section  C37,  Code  Civ.  Proc.  In  an 
early  case  Involving  the  construction  of  a 
similar  stetnte  it  was  said :  "Tbe  universal- 
ly admitted  rule  of  oonstructlon  requires 
effect  to  be  glYea,  if  possible,  to  every  part 
of  a  law.  We  can  only  tollow  the  rule  In  this 
case  by  denying  the  right  of  attatdunent  ex- 
cept where  the  contract  ia  made  wltbln  tbe 
state,  or,  if  made  wltiiout  ft,  then  accompa* 
nied  by  a  stipulation  between  the  parties  to 
it  that  the  mon^  Is  to  be  paid  here."  Dul- 
ton  V.  Staelton,  8  Gal.  208.  This  construc- 
tion has  been  adhered  to  for  more  than  50 
years,  and  "upon  well-settled  principles  the 
court  must  regard  the  construction  given  to 
the  statute  in  tbat  case  as  a  correct  Interiire- 
tetlon  of  tbe  intentlim  of  the  Legislature." 
Eck  V.  Hoffman,  66  Gal.  502;  TuUer  v.  Ar- 
nold. 93  Cat  168,  28  Pac  868.  The  contract 
before  us  shows  on  its  face  that  It  was  made, 
and  was  to  be  performed  by  Drake,  In  tbe 
steto  of  Minnesota.  There  Is  nothing  to  In- 
dicate tbat  commissions  earned  were  to  be 
paid  in  California.  The  stlpulatlone  touch- 
ing monthly  reports  and  commlsslone  <m 
sales  influenced  by  Drake,  but  consummated 
here,  evince  a  contrary  intention,  and  the  pre- 
sumption is  that  payment  was  due  where  the 
contract  was  made  and  tbe  services  were 
rendered.  Bishop  on  Contracts,  S  18M. 
Wbat  the  rights  of  plaintiff  might  have  been 
had  she  elected  to  receive  payment  in  land 
is  a  question  not  before  us  for  decision.  Suf- 
fice it  to  say  that  this  clause  in  the  contract 
does  not  aid  appellant's  contention  here.  Ha 
right  to  an  attachment  in  any  event  dQ>euds 
upon  the  view  that  this  was  a  contract  for  the 
direct  payment  of  money,  and  It  Is  essential 
to  such  right  that  the  agreement  itself  con- 
tain some  provision  Indicating  tbat  such 
money  was  payable  In  this  state. 

There  la  no  express,  or  even  implied,  stipu- 
lation to  this  ^ect  In  the  contract  and  the 
order  la  therefore  affirmed. 

We  concor:  CHIPMAN,  P.  J.;  BUCK- 
LES, J. 
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KNOLL  V.  MELONS. 

(Court  of  Appeal,  First  District,  Callforaia. 

Sept.  23,  10O5.) 

X.  Bnxs  AND  Notes— OBDEB—CoaDmoiiAL 
Acceptance— LiABiUTT. 

An  owner  of  one-half  of  the  proceeds  of 
certain  bonds  and  coupons  in  the  possession  for 
collection  oE  defendant,  who  was  the  owner  trf 
the  other  moiety,  assigned  all  his  interest  is 
the  contract  for  their  collection,  and.  after 

Judgment  on  the  bonds  and  coupons  assigned  his 
Dterest  in  the  ^'udgment  to  the  same  party  but 
before  such  assignment  pledged  any  interest  he 
might  have  In  the  proceeds  to  plaintiff  to  secure 
a  pre-existing  debt,  and  defendant  accepted 
written  notice  of  such  pledge  and  an  order  to 
pay  plaintlflTs  debt  out  of  any  moneys  that 
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Bbould  come  into  his  hands,  belonging  to  the 
assignor.  Held,  that  defendant  was  not  liable 
on  sacli  acceptance  after  paying  the  assignor's 
interest  in  the  amount  collected  on  the  judgment 
to  the  executrix  of  the  assignee  of  the  judgmenL 
aince  after  the  acceptance  defendant  never  had 
an7  money  in  his  hands  payable  to  the  assignor 
according  to  its  terms. 

2.  PI,EDGI^— Liens— Extinguishment— Lapse 
or  Time. 

Where  a  debtor's  interest  in  certain  bonds 
waa  assigned  to  his  creditor  as  security  for  a 
demand  note  of  the  same  dat&  the  creditor  ac- 

?nired  no  absohite  title  to  the  bonds  or  the 
und  to  be  derived  therefrom,  but  simply  had  a 
lien  thereon  for  the  payment  of  the  note,  which 
was  unenforceable  after  the  right  of  action  on 
the  note  was  barred,  under  Giv.  Code.  S  2011, 
declaring  that  a  lien  is  e^ingnished  by  a  lapsa 
of  time  withhi  which  an  action  can  be  brooght 
on  the  principal  obUgation. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  J.  Murasky, 
Judge. 

Action  by  H.  W.  Knoll  against  Drury  Me- 
lons From  a  Judgment  In  favor  of  defend- 
ant, plaintiff  appeals.  A£Brmed. 

Beatty  &  Sanderson,  for  appellant  0.  W. 
an»s,  Franklin  P.  Bull,  and  L.  A.  Witten- 
myer,  for  respondent. 

HALTi.  J.  This  Is  an  appeal  hj  plaintiff 
from  a  Judgment  in  favor  of  defendant  upon 
the  Jndgmesit  roll  alone.  Tbe  facta  tbat  de- 
termine this  case,  as  set  forth  In  the  findings, 
are  as  follows:   On  the  23d  day  of  April, 

1881,  J.  R.  Myers  was  the  owner  of  certain 
bonds  and  coupons  of  the  city  of  Placervllle 
of  the  face  value  of  $29,500,  and  by  writing 
under  said  date  entered  into  s  contract  with 
Drury  Melone  (defendant)  whereby  Melone 
undertook  to  collect  from  said  city  said  bonds 
and  Interest  thereon.  By  tbe  terms  of  said 
contract  Melone  should  bare,  own,  and  re- 
tain one-half  of  whatevw  should  be  recovered 
on  said  bonds  or  coupons  by  litigation,  settle- 
ment, or  compromise.  May  10,  18^,  said 
Myers,  by  a  writing  placed  at  the  foot  of 
said  written  contract  between  Myers  and  Me- 
lone, assigned  to  L.  L.  Boblnson  all  the  In- 
terest of  Myers  in  said  contract  and  In  said 
bonds  and  coupons,  as  security  for  the  sum 
of  $4,000  due  by  Myers  to  Boblnson,  and  evi- 
denced by  promissory  note  of  date  May  10, 

1882,  and  bearing  Interest  June  80,  1885, 
Myers  executed  to  Boblnson  a  renewal  note 
for  the  principal  and  Interest,  then  amount- 
ing to  $5,800,  to  bear  Interest  at  10  per  c^t 
per  annum,  and  payable  one  day  after  date, 
and  as  collateral  security  therefor  again  as- 
signed to  Robinson  all  the  interest  of  Myers 
in  said  contract  with  Melone  and  In  said 
bonds  and  coupons.  Boblnson  did  not  give 
notice  to  Melone  of  said  assignments,  and  Me- 
lone bad  no  knowledge  thereof  on  or  before 
March  6,  1887.  October  6,  1886,  Judgment 
was  entered  In  the  superior  court  of  tbe  city 
and  county  of  San  Francisco  in  favor  of 
Myers  and  Melone  against  the  city  of  Placer- 
vllle for  tbe  amount  due  upon  said  bonds  and 
coupons.  On  September  1,  1887,  Myers,  by  a 


writing,  made  an  absolute  assignment  of  his 
one-half  interest  in  said  Judgment  to  Bobln- 
son in  payment  of  tbe  note  for  $6,800,  nothing 
having  been  paid  thereon,  and  said  note  was 
canceled,  and  Robinson  released  Myers  from 
all  claims  and  demands,  and  thereafter  said 
Bobinson  always  claimed  to  be  the  absolute 
owner  of  said  one-half  of  said  Judgment. 
That  on  the  1st  day  of  February,  1887,  said 
Myers  was  indebted  to  Davis  &  Son  In  the 
sum  of  $300,  and  on  said  date  executed  to 
Davis  &  Son  a  promissory  note,  payable  on 
demand,  for  $300,  and  interest  at  one  per 
cent,  per  month,  and  as  security  for  the  pay- 
ment of  tbe  sum  assigned  all  bis  Interest  in 
said  bonds  and  said  contract  with  Melone  to 
Davis  &  Son,  and  executed  and  delivered  to 
Davis  &  Son  tbe  following  writing:  "Oak- 
land, Cal.  Feb.  let,  1887.  I  hereby  ple^e 
and  assign  to  said  George  A.  L  Davis,  as  se- 
curity for  and  of  the  above  note,  all  my  in- 
terest in  the  contract  between  me  and  Drury 
Melons  relating  to  the  bonds  and  coupons  of 
the  city  ot  Placervllle,  and  interest  thereon. 
I  hereby  direct  the  said  Melone  to  pay  the 
above  note  out  of  any  money  which  may  be 
due  me  at  any  time  under  or  by  virtue  of 
said  contract  J.  B.  Myers."  Melone  was 
notified  of  said  assignment  March  6, 1887,  and 
referring  to  said  order  signed  the  following: 
"The  within  orders  were  presented  this  Sth 
day  of  March,  18ST,  and  should  money  come 
Into  my  bands  payable  to  J.  R.  Myers  or  his 
wife  I  will  out  of  such  funds  pay  the  above 
note.  Drury  Melone."  (Mrs.  Myers  never 
bad  any  Interest  In  the  matter.)  Boblnson 
died  in  1892,  and  Sophia  O.  Cutter  was  ap* 
pointed  executrix  of  his  will,  and  on  the  4th 
day  of  October,  1809,  Melone  upon  a  com- 
promise (consented  to  by  said  Gutter)  col- 
lected from  the  city  of  Placervllle  in  full 
satisfaction  of  said  bonds  $30,910.  The  note 
to  Davis  &  Son  had  never  been  paid,  and 
plaintiff  is  now  the  owner  thereof  by  proper 
assignment  In  response  to  a  plea  of  the 
statute  of  llmltationB  made  by  the  defend- 
ant, the  court  found  that  said  promissory 
note  to  Davis  &  Son  Is  barred  by  the  pro- 
visions of  section  837  of  the  Code  of  Civil 
Procedure,  but  the  action  upon  the  writing 
signed  by  Melone  March  5,  1887,  is  not 
barredt  The  court  further  found  and  de- 
cided that  Melone  never  collected  or  received 
any  money  payable  to  J.  B.  Myers,  but  that 
tbe  money  collected  under  said  compromise 
was  one-half  for  Melone  and  one-half  for  the 
executrix  of  Robinson's  will,  and  gave  Judg- 
ment for  defendant  for  his  costs. 

The  Judgment  rendered  by  the  trial  court 
is  correct.  The  only  promise  to  pay  ever 
made  by  Melone  Is  contained  In  the  writing 
of  date  March  5,  1887,  and  was  conditional. 
It  is  In  these  words:  "The  within  orders 
were  presented  this  6th  day  of  March,  18S7, 
and  should  money  come  Into  my  hands  paya- 
ble to  J.  R.  Myers  or  his  wife  I  will  out  of 
such  funds  pay  the  above  note."  No  money 
ever  did  come  Into  Melone's  hands  payable  to 
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Mjere.  The  condltloii  npon  which  Melone 
promised  to  pay  the  Davis  note  has  never 
arisen.  Long  before  any  money  was  collected 
Myers  bad,  by  an  absolnte  assignment  of  the 
Judgmwt  which  bad  been  recovered  on  the 
bonds,  parted  with  all  claim  to  any  Interest 
In  the  bonds,  and  consequently  none  of  the 
money  collected  was  payable  to  him.  Melcme 
did  not  promise  to  pay  ont  of  such  money  as 
he  might  collect  on  the  bonds,  bat  only  out  of 
such  mon^  as  should  be  payable  to  Myers. 
His  promise  cannot  be  extended  beyond  the 
plain  meaning  of  the  words  used  by  him. 
Indeed,  if  we  understand  the  contention  of  ap- 
pellant, he  does  not  rely  so  much  upon  this 
conditional  promise  of  Melone'a,  but  rather 
npon  the  effect  of  the  assignment  of  the  bonds 
to  Davis  &  Son,  February  1,  1687,  and  the 
fact  that  they  notified  Melone  of  such  as- 
signment before  Melone  received  any  notice 
of  Robinson's  assignments.  Counsel  states 
his  position  In  the  form  of  a  supposititious  dia- 
logue between  his  client  and  Melone.  and  puts 
these  words  into  the  mouth  of  his  client: 
"Bobinson  bonght  out  Myers  September  1, 
1887,  six  months  after  my  assignment  As 
for  the  lien  he  bad  on  the  fund  when  I  gave 
my  notice,  it  yielded  to  me  because  of  that 
notice.  As  i^ainst  his  prior  ritfht  yon  must 
pay  me  because  of  my  prior  notiee.  As  against 
bis  subsequent  purchase  I  am  protected  by 
my  prior  atttffnmmt  and  notice.'*  Italics  are 
ours.  In  support  of  his  position  appellant 
has  discussed  the  law  as  to  the  relative  rights 
of  successive  assignees  of  a  chose  in  action 
as  depending  on  the  order  lu  which  they  give 
notice  to  the  debtor  ot  trustee  of  the  fund, 
as  the  case  may  be,  and  especially  relies  on 
Graham  Paper  Go.  v.  Pembroke,  124  Cal.  117, 
5d  Pac  627,  44  L.  a  A.  632,  71  Am.  St  Bep. 
20.  With  the  doctrine  of  this  latter  case  we 
have  no  quarrel,  but  it  has  no  applicati<m 
to  the  facts  of  this  case. 

What  were  the  rights  secured  by  Davis  A 
Son  under  the  assignment  of  February  1, 
1887?  The  assignment  was  as  securitr  for  the 
payment  of  the  promissory  note,  and  by  such 
assignment  th^  did  not  become  the  owner  of 
any  interest  In  the  bonds  or  in  the  contract 
with  Melone,  <»r  in  the  potential  fund  that 
might  result  from  the  bonds.  Myers  still  re> 
mained  the  own«  of  the  bonds,  and  Davis 
&  Bon  as  betwem  him  and  them  bad  a  lien 
thereon  as  security  for  the  payment  of  the 
note.  It  is  perfect  plain  that  Myera  could 
have  extinguished  all  right  Davis  A  Son  had 
under  the  assignment  and  order  by  simply 
paying  the  note.  The  principle  above  stated 
is  amply  supported  by  Blbend  v.  Liverpool 
Ins,  Qk.  80  GaL  78;  cited  by  appelliint  In 
this  latter  case  Wallst^  A  Mears  gave 
notes  to  W^«ier  A  Sboenbar  for  an  In- 
debtedness tb^  owed  the  latta  firm,  and 
agreed  that  Wiener  A  Shoenbar  should  bold 
certain  Insurance  polldes  as  collateral  secur- 
ity with  the  right  to  collect  the  Insurance  in 
case  of  loss,  and  apply  the  unonnt  tm  the 
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debt  Subsequently  Wegener  &  Sboenbar 
assigned  the  notes  and  policies  to  Blbend.  A 
loss  by  fire  occurred,  suit  was  brought  and 
the  court  in  discussing  the  effect  of  the  as- 
signment of  the  policies,  said:  "The  insur- 
ance in  this  case  was  effected  in  the  names 
of  Wallsteln  A  Mears,  upon  their  property, 
and  the  premiums  were  paid  by  them.  At  the 
time  of  the  fire  the  property  belonged  to  them, 
and  BO  did  the  policies  of  insurance.  At  that 
time  the  plaintiff  held  the  policies,  not  as  the 
owner  of  them  by  title  absolute,  but  as  evi- 
dence of  his  right  under  the  contract  entered 
Into  between  the  firms  mentioned  to  receive 
of  the  Insurance  companies  the  money  due 
Wallsteln  A  Mears  by  reason  of  the  loss  by 
fire,  and  to  appropriate  sufficient  of  It  to  the 
payment  of  the  amount  due  on  the  notes  as- 
signed to  him  by  Wegener  A  Shoenbar.  The 
subject  to  which  the  contract  of  these  firms 
had  reference  was  the  money  which  might 
become  due  from  the  Insurance  companies  in 
case  of  a  loss  of  the  property  by  fire.  The 
effect  of  the  contract  was  not  to  transfer  the 
title  and  property  of  Wallsteln  A  Mears  In 
the  policies.  They  had  the  power  at  any  time 
to  possess  themselves  of  the  policies  by  pay- 
ing the  amount  due  to  Wegener  A  Shoenbar. 
•  «  *  At  that  time  the  plalntUT  had  no 
more  than  an  equitable  lien  on  the  fund 
created  by  the  concurrence  of  tlie  lots  and  the 
liability  of  the  Insurers  to  pay.** 

Davis  A  Sons  having  acquired,  by  the 
assignmoit  to  them  of  Felmiary  1,  1887,  aa 
security  for  the  demand  note  of  same  dat^ 
no  absolute  title  either  to  the  bonds,  contract, 
or  the  fund  to  be  derived  from  the  bonds,  but 
simply  a  lien  thereon  for  the  payment  of  each 
note,  Hie  next  question  Is,  what  has  becMne 
of  that  li«i?  Tbo  answer  Is  it  has  long  since 
been  extinguished  by  lapse  of  tim&  Upon 
the  face  of  the  cmnpialnt  (and  the  finding  at 
the  court  accords  therewith)  the  note  to  Davis 
A  Son  was  barred  by  the  stotute  long  before 
any  money  was  collected  by  Melone  on  the 
bonds.  "A  Uen  la  extinguished  by  the  lapse 
of  time  within  which,  under  the  ivovlslons 
of  the  Code  of  Civil  Procedure,  an  action  can 
be  brought  upon  tlie  principal  obligation.*^ 
Civ.  Oode,  I  2911;  Newhall  t.  Shenuan,  Olay 
A  Co.,  124  CaL  609,  S7  Paa  387,  and  cases 
there  dted;  and  also  Conway  v.  Snpreme 
Oouneil,  131  GbL  487,  63  Pac.  727,  and  137 
CaL  884,  70  Pa&  223  (two  appeals).  If  Mym 
had  not  made  an  absoluto  assignment  of  his 
interest  in  the  bonds  to  Robinson,  and  an  ac- 
tion bad  been  brought  against  Myers  by 
DavlB  ft  8<m  to  foreclose  their  lien  on  the 
bondB  for  the  payment  of  the  note,  at  any 
time  subsequent  to  February  1,  1801,  Myers 
could  have  successfully  pleaded  the  bar  of 
tile  statute.  The  right  of  action  on  the  note 
being  barred,  the  right  to  enforce  the  lien 
on  the  bonds  or  the  proceeds  thereof  Is  also 
barred.  Bobinson  tor  value  pundiased  the 
Judgment  Into  whitib  the  bonds  had  merged, 
Scptonber  1,  1887,  and,  as  soon  as  the  atat- 
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vte  bftd  run  against  the  note  from  Mjen  to 
Davis  &  Son,  be  was  entitled  to  all  the 
money  that  might  be  collected  thereon  under 
the  Myers  interest,  discharged  of  any  Ilea  In 
faTOT  of  Daris  &  Son. 
The  Judgment  is  affirmed. 

We  concur:  HARRISON,?.  J.;  COOPER,  J. 


1  CaL  App.  643 

CU8I0K  T.  BOYNH. 

(Conrt  of  Appeal,  First  District,  Oallfomla. 
Sept.  23,  lOOS.) 

1.  Attobnet  ahd  Client— Acnon  i<ob  Sbbv- 
lOBB— Pleaoik  a. 

Wbere  a  complaint  in  an  actioo  for  at- 
tomey'H  services  alleged  that  the  services  were 
performed  at  defendant's  apedal  instance  and 
reqaest  and  were  reaMnably  worth  91,000,  it 
was  not  demurrable  for  failore  to  all^a  that 
pendant  i»romi&ed  to  pay. 

[Ed.  Note. — For  cases  in  point,  see  vol.  {[, 
Cent.  Dig.  Attorney  and  Client,  i  365.1 

2.  Same— Evidence— Natube  or  Services. 

Id  an  action  for  attorney's  services  in 
Utigatioo  with  reference  to  certain  real  estate, 
evidence  as  to  the  value  of  soch  real  estate,  or 
monthly  rental  thereof,  and  that  a  life  estate 
was  secured  to  defendant  as  a  result  of  the 
services,  was  admissible. 
8.  BviDBncB— TaLtn  or  Lin  Bstats— Hob* 
TALiTT  Tables. 

On  an  issae  as  to  the  value  of  a  life  estate 
In  certain  property  of  a  person  60  years  of  age, 
tables  of  mortality,  showing  the  average  ex- 
pectancy of  life  of  a  person  of  tiiat  age,  were 
admissible,  without  proof  tliat  the  person  In 
question  was  of  sound  health. 
4.  Account  Stated— In8tbuctior8. 

An  instruction  that  If  the  Jury  found  from 
the  evidmce  that  a  statement  of  account  was 
rendered  to  defendant  on  a  certain  date,  and 
that  the  items  thereof  were  explained  to  her, 
and  that  more  than  three  months  elapsed  after 
such  date  without  any  ol^Jectton  being  made  by 
her,  the  account  became  an  account  stated  and 
the  items  thereof  were  no  longer  open  to 
inquiry  was  not  objectionable  aa  a  chuge  on 
matters  of  fact. 

6.  Attobnet  ahd  Glibniv-Coiitinoent  Feb 

— BUBIWN  OF  PBOOP. 

Where,  in  an  action  for  attorney's  serv- 
ices, defendant  alleged  a  special  contract  l^t 
If  the  attorney  was  not  successful  he  was  to 
receive  nothing  for  his  services,  It  was  not  error 
to  charge  that  the  burden  of  proving  such 
m>ecial  contract  was  on  defendant,  and  that, 
unless  she  established  the  same  by  a  prepondei^ 
ance  of  the  eviduice,  each  defense  fafled. 

Appeal  from  Buperfor  Oonrt,  Olty  and 
Oonnty  of  San  Francisco;  H.  O.  Sloas,  JvAga. 

Action  by  J.  M.  Cuslck  against  Bllsabetb 
Boyne.  From  a  jndpnent  in  favor  of  plain- 
tiff, and  from  an  order  denying  defendant's 
motion  for  a  new  trial,  the  appeala.  Af- 
firmed. 

O.  G.  Nagle  and  Nagle  &  Nagle,  for  appel- 
lant  R.  Percy  Wright,  for  respondent. 

COOPER.  J.  Tbfs  action  was  brought  fw 
legal  so^Ices  rendered  by  plaintiff's  assignor, 
as  attorney  at  law,  for  defendnnt  at  her 
special  Instance  and  request  between  the  2d 
day  of  January  and  the  12th  day  of  Septem- 


ber, 1901.  The  case  was  tried  with  a  jury, 
and  a  verdict  rendered  for  plaintiff  in  the 
sum  of  $900.  Defendant  made  a  motion  for 
a  new  trial,  which  was  denied,  and  she 
brings  this  appeal  from  the  judgment  and 
order  denying  her  motion.  There  Is  sufficient 
evidence  to  sustain  the  verdict,  and  no  ques- 
tion is  made  in  that  regard.  Defendant 
urges  certain  alleged  errors  which  occurred 
during  the  trial,  of  which  we  will  notice 
those  deemed  most  plausible. 

The  complaint  alleges  that  the  legal  serv- 
ice* were  performed  at  the  special  instance 
and  request  of  defendant,  and  that  such 
services  were  reasonably  worth  the  sum  of 
$1,000.  It  la  claimed  that  the  defendant's 
demturer  to  the  complaint  should  have  been 
sustained,  because  there  Is  no  allegation  that 
defendant  agreed  to  pay  what  the  services 
were  reasonably  worth.  If  defendant's  con- 
tention Is  correct,  it  would  Introduce  a  new 
departure  from  the  long-settled  rules  of 
pleading.  It  Is  never  necessary  to  allege  a 
promise  where  the  law  Implies  one.  To  Il- 
lustrate: Suppose  the  defendant  made  no 
promise  as  such,  but  went  to  the  attorney 
and  asked  him  to  perform  services  for  her, 
and  he  did  so  at  her  request,  and  that  such 
services  were  of  the  reasonable  value  of 
$1,000;  Is  the  attorney  without  a  remedy  be- 
cause appellant  did  not  say,  "I  will  pay  yon'*? 
In  all  cases  where  one  performs  services  for 
another  at  his  instance  and  request  the  law 
Implies  a  promise  to  pay.  When  an  attorney 
performs  services  for  another  at  his  instance 
and  request,  nothing  being  said  as  to  pay- 
ment, the  attorney  is  entitled  to  recover  the 
reasonable  value  of  his  services. 

As  a  circumstance  tending  to  show  the 
value  of  the  services,  plalntlfr  proved  the 
value  <tf  the  real  estate  In  controversy  In  the 
matter  concerning  which  the  attorney  was 
employed,  the  monthly  rental  thereof,  and 
that  a  life  estate  was  secured  to  appellant 
by  way  of  compromise  as  the  result  of  the 
legal  services.  It  Is  always  competent.  In 
a  controversy  as  to  the  value  of  legal  serv- 
ices, to  prove  the  nature  of  the  litigation  and 
the  amount  involved. 

Plalutlff,  under  the  objection  of  defendant, 
was  allowed  to  prove  by  the  witness  Steams, 
with  the  aid  of  the  tables  of  mortality  in  use 
in  the  TTuited  States,  the  average  expectancy 
of  life  of  a  person  60  years  of  age;  that  be- 
ing the  age  of  defendant  at  the  time  the 
litigation  was  terminated.  The  objection 
was  that  the  plaintiff  did  not  first  prove  that 
defendant  was  In  a  sound  condition  of  healtb. 
The  objection  Is  without  merit  The  wit- 
ness t«}tiSed  that  the  mortality  tables  are 
based  on  the  average  life  of  all  persons 
at  given  ages  without  r^ard  to  the  condition 
of  their  health.  The  law  presumes  that  a 
person  of  60  years  of  age  is  In  the  average 
condition  of  healtb  and  strength  of  other 
persons  of  that  age.  If  for  any  reason 
the  health  of  defendant  was  such  that  she 
would  be  taken  out  of  the  general  rule,  it 
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was  Incumbent  upon  her  to  prove  it;  and, 
besides,  the  matter  was  not  vital,  and  was 
only  in  regard  to  a  circumstance  or  fact 
tending  to  show  the  value  of  tbe  legal  serv- 
ices. 

The  court  Instructed  the  Jury  in  substance 
that  if  they  should  find  from  the  evidence 
that  a  statement  of  account  was  rendered  to 
defendant  on  September  12,  1901,  and  that 
the  Items  thereof  were  explained  to  her,  and 
that  more  than  three  months  elapsed  after 
said  date  without  any  objection  being  made 
by  the  defendant,  the  account  became  an 
account  stated,  the  Items  of  which  were  no 
longer  open  to  Inquiry,  In  the  absence  of  al- 
legation and  proof  of  fraud  or  mistake.  It 
is  not  claimed  that  there  was  uo  evidence 
upon  which  to  predicate  the  Instruction,  nor 
that  the  proposition  of  law  therein  stated  is 
not  correct,  but  that  the  Instruction  violates 
the  Constitution  as  being  a  charge  fn  re- 
epect  to  a  matter  of  fact  We  do  not  think 
that  tbe  Instruction  contains  a  charge  as  to 
a  matter  of  fact  The  facts  were  left  to 
the  Jury;  the  court  merely  telling  them  that. 
If  they  found  certain  facts,  the  law  was  as 
stated.  It  has  always  been  the  practice  for 
trial  courts  in  this  state  to  submit  a  certain 
hypothetical  statement  of  fact,  coucwnlug 
which  there  is  a  conflict,  to  the  Jury,  and  tell 
them  thnt^  If  they  find  the  facts  as  stated,  the 
law  is  as  stated  by  tbe  court  when  ap- 
plied to  such  facts.  For  example,  in  actions 
for  malicious  prosecution,  the  court  in  char- 
ging the  jury  will  tell  them  that.  If  they 
find  certain  facts,  such  facts  do  or  do  not 
amount  to  probable  cause,  as  the  case  may 
be.  The  court  in  the  instruction  complained 
of  did  not  even  intimate  that  the  evidence 
sustained  any  fact  or  proposition,  but  left 
It  to  the  jury  to  find  from  the  evidence  as 
to  the  facts. 

Defendant,  as  a  defense  to  the  action,  al- 
leged in  her  answer  a  special  contract,  to 
the  effect  that  the  attorney  at  the  time  of 
his  employment  agreed  that,  if  he  was  suc- 
cessful In  the  said  action,  he  was  to  be  paid 
what  his  services  were  reasonably  worth, 
but.  If  he  failed  in  said  action,  he  was  to 
make  no  charge  and  receive  no  compensa- 
tion for  his  services.  The  court  instructed 
the  Jury  "that  the  burden  of  proving  that 
there  was  such  a  special  contract  rests  up- 
on tbe  defendant,  Elizabeth  Boyne,  and  un- 
less she  establishes  It  by  a  preponderance 
of  evidence  her  defense,  founded  upon  such 
special  contract,  fails  entirely."  The  portion 
of  the  Instruction  quoted  Is  complained  of 
as  not  being  a  correct  proposition  of  law. 
The  court  had  elsewhere  Instructed  the  Jury 
that  tbe  plaintiff  must  make  out  her  case  by 
a  preponderance  of  evidence.  Therefore  the 
instruction  applied  to  the  special  contract 
alleged.  If  an  agreement  was  made  that  un- 
der certain  circumstances  no  charge  was  to 
be  made  for  services,  the  burden  was  upon 
defendant  to  prove  it.  Id  other  words,  the 
plalntUC,  having  proved  that  the  services 
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were  performed  at  the  reqaest  of  the  defend- 
ant, and  the  reasonable  value  thereof,  would 
be  entitled  to  recover;  but,  defendant  says, 
an  agreement  was  made  taking  the  case  out 
of  the  ordinary  rule.  Tbe  court  merely  said 
the  burden  was  upon  defendant  to  prove 
such  special  agreement  The  burden  cer- 
tainly was  not  upon  plaintiff  to  prove  It 
It  was  no  part  of  plaintiff's  case.  If  the 
evidence  were  evenly  balanced  as  to  such 
special  agreement  it  would  not  take  the  case 
out  of  the  rule  that  valuable  services  p«- 
formed  for  another  at  her  request  must  ordi- 
narily be  paid  for. 

It  is  sufficient  as  to  other  instructions 
complained  of,  to  say  that  we  have  racamin- 
ed  them  and  find  no  error  that  would  Justify 
a  reversal  of  the  case.  The  parties  were 
before  the  trial  court  with  a  Jury.  The  trial 
seems  to  have  been  fair,  and  the  law  carefol- 
ly  stated  in  the  instructions  o*  the  learned 
jBdge.  The  decision  as  to  facts  on  conflict- 
ing testimony  Is  final  here. 

The  Judgment  and  order  are  affirmed. 

We  concur:  HARBISON,  P.  J-i  HALL,  3. 


WILLIAMS  et  al.  v.  STBIN^^ETZ  et  tl. 

(Supreme  Court  of  Oklaboma.   Sept  7,  1905.) 

1.  Indians— Allotment— Lease  of— Validi- 
TT  —  Chops  Grown  —  DEsraucriOM  of  — 
Tenant  not  Entitled  to  Dahaobs. 

A  lease  of  an  Indian  allotment,  which 
has  not  been  approved  by  the  Secretary  of 
the  Interior,  is  absolutely  null  and  void;  and 
where  a  party  under  such  a  lease  plants  the 
land  to  corn  and  cultivates  it,  and  the  cattle 
of  the  allottee,  in  connection  with  the  cattle  of 
another,  break  down  the  fence  and  destroy  such 
corn,  the  lessee  cannot  recover  for  the  value 
of  his  share  thereof.  Tbe  lease  having  been 
made  in  violation  of  a  positive  statate,  tbe 
law  will  grant  him  no  relief. 

2.  Saue  — Appboval  bt  Secbetabt  of  In- 

TBBIOB. 

Act  Feb.  28,  1891. 1  3  (20  Stat  794.  c.  383). 
does  not  authorise  tbe  leasing  of  the  lands  «d- 
braced  within  an  Indian  allotment,  unless  it 
is  made  to  appear  to  the  Secretary  of  the  In- 
terior that  the  allottee  cannot,  by  reason  of 
age  or  other  disability,  penwnally  and  with 
l)enefit  to  himself  occnpy  or  improve  bis  allot- 
ment or  any  part  thereof. 

3.  Same— GiTiZENSBiF  op  Indian. 

The  conferring  of  the  rights  of  citizenship 
upon  an  Indian  allottee  does  not  authorize  bim 
to  alienate  or  lease  the  land  allotted  to  him,  or 
to  make  any  contract  in  relation  thereto  in 
violation  of  Act  Feb.  8,  1887,  fi  5  (24  Stat.  388, 
c.  119.) 
(Syllabns  by  the  Court.) 

Oror  from  District  Court,  Caddo  County; 
before  Justice  Frank  E.  Gillette. 

Action  by  Charles  Stelmnetz  and  others 
against  Robert  L.  Williams  and  others.  Judg- 
ment for  piaintiCTs,  and  defendants  bring  er- 
ror. Reversed. 

Grinstead  &  Boys,  for  plaintiffs  in  error. 
A  J.  Morris  and  Glitscb  &  GUtach,  for  de- 
fendants in  error. 
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BURWELIi,  J.  A  porHon  of  section  31 
of  township  8  N.,  of  range  8  W.  of  the  Indian 
meridian,  in  Caddo  county,  was  allotted  to 
Bobert  L.  WlIllamB,  who  was  a  son  of  W. 
O.  Williams  (a  white  man  who  had  been 
adopted  Into  the  Caddo  tribe  of  Indiana)  and 
of  a  Caddo  Indian  woman.  During  the 
month  of  April,  1901,  Charles  Stelnmetz  and 
W.  H.  Ralner  entered  into  an  oral  agree- 
ment with  Rdbert  L.  Williams,  the  allottee, 
whereby  they  leased  fbe  land  for  one  year, 
and  were  to  pay  therefor  one-third  of  the 
com  and  one-fonrtb  of  the  cotton.  They 
went  Into  possession  of  ttie  land,  and  plant* 
ed  110  acres  In  com,  and  cnltiTated  the  same. 
The  cnltiTated  land  was  Inclosed  by  a  good 
fence.  W.  G.  Williams  had  leased  CCTtain 
lands  known  as  "Pasture  No.  10,**  the  bound- 
aries of  which  Included  this  allotment,  but 
it  was  expressly  accepted  from  the  land  con- 
veyed by  such  lease.  His  lease  was  in  writ- 
ing, and  had  been  approved  by  the  Secretary 
of  tbe  Interior,  and  did  not  expire  until 
after  the  transactions  involved  In  this  suit 
In  this  pasture  were  some  700  or  800  cattle. 
200  of  which  belonged  to  W.  O.  Williams, 
and  the  others  all  belonged  to  Robert  L.  Wil- 
liams. These  cattle  broke  through  the  fence 
and  destroyed  the  com  which  bad  been  plant- 
ed by  the  lessees  of  Robert  L.  Williams.  This 
action  was  commenced  to  recover  for  such 
destmction.  Judgment  was  rendered  against 
the  defendants  for  |697,  and  they  appealed  to 
this  court 

The  first  question  to  be  determined  is  tbe 
rights  of  tbe  plaintiffs  under  the  oral  lease 
made  with  the  allottee,  and  in  deciding  this 
we  should  look  to  tbe  federal  statutes,  and 
see  what  powers  have  been  conferred  on 
Indians  in  such  <drcumstances.  By  article 
4  of  the  treaty  of  June  4,  1891,  relating  to 
the  acquislticm  of  the  land  in  question,  after 
twovidlng  for  the  allotment  of  lands  to  the 
members  of  the  tribe  Interested,  it  is  pro- 
vided :  "When  said  allotments  of  land  shall 
have  been  selected  and  taken  as  aforesaid, 
and  apsnvved  by  the  Secretary  of  the  Inte- 
rior, the  titles  th«%to  shall  be  held  in  trust 
for  the  allottees,  respectively,  for  a  period 
of  twenty-flve  years,  In  the  manner  and  to  the 
extent  provided  for  In  the  act  of  Congress 
entitled  'An  act  to  provide  tor  the  allotmmt 
of  land  in  severalty  to  Indians  on  tbe  various 
reservations,  and  to  extend  tbe  protection 
of  the  laws  of  tbe  United  States  and  the 
Territories  over  the  Indians,  and  for  other 
purposes,'  api^oved  February  8,  1887.  And 
at  the  expiration  of  twenty-five  years  the 
title  thereto  shall  be  conveyed  in  fee  simple 
to  the  allottees,  or  their  heirs,  free  from  all 
incumbrances.**  It  will  be  seen  that  the 
titles  to  these  lands  shall  be  held  in  trust 
for  the  allottees  for  a  period  of  25  years, 
in  the  manner  and  to  the  extent  provided 
for  in  the  act  of  Congress  referred  to  in  the 
section  just  quoted,  which  is  24  Stat  389, 
c.  119, 1  5,  which  says :  "That  upon  the  ap- 


proval of  the  allotments  provided  for  In 
this  act  by  tbe  Secretary  of  the  Interior, 
he  shall  cause  patents  to  issue  therefor  In 
tbe  name  of  the  allottees,  which  patents  shall 
be  of  tbe  legal  ettect,  and  declare  that  tbe 
United  States  does  and  will  hold  the  lands 
thus  allotted,  for  the  period  of  twenty-fiv» 
years,  in  trast,  for  the  sole  use  and  benefit 
of  the  Indian  to  whom  such  allotment  shall 
have  been  made,  or,  in  case  of  his  decease, 
of  his  heirs  according  to  the  laws  of  the 
stote  or  territory  where  suidi  land  Is  located, 
and  that  at  the  esi^ration  of  said  period  tke 
United  States  will  conv^  tbe  same  by  patent 
to  said  In^an,  or  his  belts  as  aforesaid, 
in  fe^  discharged  of  said  trast  and  free  of 
all  charge  or  incumbrance  whatsoever :  Pro- 
vided, that  the  President  of  the  United  States 
may  in  any  case  in  his  discretion  extend  the 
period.  And  if  any  conveyance  shall  be  made 
of  the  lands  set  apart  and  allotted  as  bere^ 
In  provided,  or  any  contract  made  toucdiing 
the  same,  before  the  expiration  of  the  time 
above  motioned,  snch  conv^ance  or  contract 
shall  be  absolutely  null  and  void."  The  mak- 
ing of  the  lease  in  qnestton  was  plainly  a 
violation  of  this  stetute.  It  was  "a  contract 
made  toucUng  the  land"  and  "conveying  the 
same,"  within  the  spirit  of  the  law,  and  was 
therefore  null  and  void. 

In  the  case  of  Larson  t.  First  National 
Bank  (Neb.)  87  N.  W.  18,  it  was  held,  where 
a  lease  had  been  taken  from  Indians  for 
cwtein  lands  which  had  been  allotted  to 
them,  and  th^  a  sublease  made  to  a  third 
party  and  a  note  taken  for  the  considera- 
tion of  such  sublease,  that  the  note  was  a 
part  of  the  contract  of  sublease,  and  that 
the  entire  transaction  was  null  and  void,  and 
that  the  note  could  not  be  collected  even 
by  an  innocent  holder.  The  case  of  Beck 
V.  Flouraoy  Live  Stock  &  Real  Estate  Com- 
pany, 66  red.  30,  12  0.  G.  A.  497,  Is  also  in 
point  Justice  Thayer,  in  discussing  tbe 
powers  of  Indians  to  lease  tiielr  allotted 
lands,  said :  "It  Is  manifest,  we  think,  from 
an  inspection  of  the  various  acte  to  wblcb 
reference  has  beoi  made  abov^  that  Congress 
did  not  Intend  to  authorize,  and  has  not  In 
fact  authorized,  the  members  of  Indian  tribes 
to  whom  allotmente  of  land  have  been  made 
In  severalty,  under  the  act  of  February  21, 
1863,  and  the  act  of  February  8,  1887,  to 
lease  or  otherwise  dispose  of  their  right  to 
use  and  occupy  tbe  lands  allotted  to  them." 
And  in  tbe  same  connection  he  stated  fur- 
ther: "These  llmitetlons  upon  tbe  power 
of  tbe  Indians  to  sell  or  make  contracte  re- 
specting land  that  might  be  set  apart  to  them 
for  their  individual  use  and  benefit  were 
Imposed  to  protect  Uiem  from  the  greed  and 
Biqierlor  Intell^nce  of  tbe  white  man. 
Congress  well  knew  tiiat.  If  these  wards  of 
the  nation  were  placed  In  possesion  of  real 
estate  and  were  givw  capacity  to  ael\  or 
lease  the  same,  or  to  make  contracte  with 
white  men  with  reference  thereto^  th^  would 
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soon  be  deprived  of  tlielr  several  holdings* 
and  that.  Instead  of  adopting  the  customs 
and  habits  of  drlllzed  life,  and  becoming  self- 
supportUig,  they  would  speedily  waste  their 
substance,  and  very  likely  become  paupers. 
The  motive  that  actuated  the  lawmaker  la 
depriving  the  Indiana  of  the  power  of  aliena- 
tion is  so  obvious,  and  the  language  of  the 
statute  In  that  bebalf  Is  so  plain,  as  to  leavA 
no  room  for  doubt  that  Congress  Intended  to 
put  It  beyond  the  power  of  white  men  to 
secure  any  interest  wbatever  In  lands  situated 
within  Indian  reservations  that  mlgbt  be 
allotted  to  Indians."  The  question  arose 
again  in  the  case  of  United  States  v.  Floumoy 
Live  Stock  &  Beal  Estate  Co.  (a  a)  69  Fed. 
880.  Justice  Sblras  said :  "Leases  made  by 
members  of  the  Omaha  and  Winnebago  tribes 
of  Indians  of  lands  allotted  to  them  la 
severalty  under  the  acts  of  Congress  of 
February  21.  1863,  August  T,  1882,  and 
February  8,  1887,  without  the  authorl^  of 
the  Secretaiy  ot  the  Interior,  on  wholly 
void." 

It  should  be  remembered,  however,  that  the 
above  rule  la  not  Intended  to  apply  where  the 
lease  falls  within  the  provisions  of  section  3 
of  Act  Feb.  28,  1891  (26  Stat  795,  C  883), 
and  is  made  by  the  Indian  and  approved 
by  the  Secretary  of  the  Interior.  This  sec- 
tion provides:  "That,  whenever  It  shall  be 
made  to  appear  to  the  Secretary  of  the  In- 
terior that,  by  reason  of  age  or  other  disa- 
bility, any  allottee  under  the  provisions  of 
said  act,  or  any  other  act  or  treaty,  cannot 
personally  and  with  benefit  to  himself  occupy 
or  Improve  his  allotment  or  any  part  there- 
of the  same  may  be  leased  upon  such  terms, 
regulations  and  condltlona  as  shall  be  pre- 
scribed by  such  Secretary,  for  a  term  not 
exceeding  three  years  for  farming  or  grazing 
or  ten  years  for  mining  purposes."  These 
provisions  are  an  exception  to  the  general 
rule,  and  authorize  the  leasing  of  the  lands 
of  those  Indians  who  cannot,  by  reason  of 
age  or  other  disability,  personally  and  with 
benefit  to  themselves,  occupy  or  Improve  their 
allotments  or  any  part  thereof,  under  such 
terms,  regulations,  and  conditions  as  sbaU 
be  prescribed  by  the  Secretary  of  the  Interior. 
Bobot  U  Williams  does  not  come  within 
this  exception.  He  was  not  prevented  by 
reason  of  his  age  or  other  disability  from 
farming  the  land  profitably.  The  purpose 
ot  the  government  In  aUottlng  lands  to 
Indiana  In  severalty  is  to  oicourage  tb&a 
In  the  cultivating  of  such  lands,  and  to  In- 
duce them,  if  possible,  to  estabUsb  fixed 
places  of  abode  and  acquire  habits  of  In- 
dustry. The  allottee  Is  supposed  to  live  on 
the  land  and  cultivate  It  blmselC  It  may  be 
leased  only  If  he,  by  reason  of  age  or  dlsa- 
blllty,  cannot  iiroperly  cultivate  and  care 
for  it  himself.  The  lease  In  question  was 
made  In  rlolaUtm  of  a  positive  statute  of 
the  United  States,  and  therefore  the  courts 
wUl  not  aid  the  parties  in  enfordnc  it  Nor 


will  they  grant  relief  when  Its  terms  nave 
been  violated.  The  lessees  bad  no  right  on 
the  allotted  land  of  Robert  U  WllUams,  and 
they  planted  and  cultivated  the  crops  at 
their  own  perlL  For  their  destruction,  they 
cannot  recover  damages.  Light  v.  Gcnover 
(OkU  63  Pac.  966;  Mayes  t.  CSierokee  Strip 
Live  Stock  Ass'n  et  al.  (Kan.)  61  Pac  215. 

The  contention  that  the  oral  lease  was  ap- 
proved by  the  Department  of  the  Interior 
is  without  any  merit  Under  the  rules  of 
that  department  then  in  force,  a  lease  of 
Indian  land  had  to  be  written,  using  the 
government  blanks  and  then,  after  it  was 
signed  up  by  the  parties,  the  approval  of  the 
Secretary  of  the  Interior  had  to  be  indorsed 
thereon.  It  has  always  been  the  policy  of 
the  government  to  require  such  leases  to  be 
In  writing,  so  that  the  provisions  of  the  con- 
tract could  not  become  an  Issue  of  fact  The 
policy  of  the  Indian  agent  to  permit  the  al- 
lottee, Williams,  to  handle  his  own  land 
could  not  be  construed  as  an  approval  of  the 
lease  In  questloa  By  sach  policy  he  simply 
followed  out  the  spirit  of  the  statutes,  as 
Williams  had  do  mental  or  physical  disa- 
bility, and  was  fnlly  able  in  every  way  to 
cultivate  and  Improve  his  own  land.  The 
com  had  not  been  harvested,  and  a  suit  for 
damages  for  its  destruction  necessarily  in- 
Tolves  the  legally  of  the  lease. 

But  It  is  also  contended  by  the  appellees 
that  Williams,  under  the  federal  statutes 
(Act  Feb.  8,  1887,  24  Stat  389,  a  119,  |  6). 
was  at  the  time  of  making  the  oral  lease  a 
citizen  of  the  United  States,  and  not  bound 
by  the  statutes  and  rules  ot  tbe  Secretary  of 
the  Interior  in  relation  to  leasing  Indian 
lands.  Section  6,  referred  to,  is  as  follows: 
•That  upon  the  completion  of  said  allot- 
ments  and  the  patenting  of  the  lands  to  said 
allottees,  each  and  every  member  of  tbe  re- 
spective bands  or  tribes  of  Indians  to  whom 
allotm«itB  have  been  made  shall  have  the 
boieflt  of  and  be  subject  to  the  laws,  both 
€M.l  and  criminal,  of  the  state  or  territory 
In  which  they  may  reside;  and  no  territory 
shall  pass  or  eiforce  any  law  denying  any 
such  Indian  within  its  jurisdiction  the  equfil 
protection  of  the  law.  And  every  Indian  b(Hn 
within  the  territorial  llmlta  of  the  United 
States  to  whom  allotments  dial!  bave  been 
made  under  the  provisions  of  this  act  or 
nnder  any  law  or  treaty,  and  every  Indian 
bom  within  tbe  territorial  limits  of  tbe 
United  States  who  has  voluntarily  taken  up, 
within  said  Umlt%  hla  realdence  separate 
and  apart  from  any  tribe  of  Indians  ther^ 
and  has  adopted  tbe  habits  of  civilised  life^ 
and  every  Indian  in  Indian  Traritory  la  here- 
by declared  to  be  a  citizen  ot  tbe  United 
States,  and  is  entitled  to  aU  the  rights, 
privileges  and  Inmiunltlefl  of  sneh  citizens 
whether  said  Indian  bas  been  or  not  by  birth 
or  othOTvise,  a  member  of  any  tribe  of 
Indians  within  tbe  territorial  limits  of  the 
United  States  without  in  kdj  manner  Impolr- 
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Ing  or  otherwise  affectlog  the  right  of  any 
such  Indian  to  tribal  or  other  property." 
This  pOBltton  Is  also  untenable.  Mr.  Justice 
Gray,  in  the  case  of  Jones  t.  Meehan,  175  U. 
S.  1,  20  Sup.  Ct  1.  44  L.  m.  40,  in  speaking 
of  the  force  of  this  dtlzensfaip  provision, 
said:  "That  provision  might  not  enable  in- 
dividual Indians  to  alienate  lands  which 
were  not  before  alienable" — citing  Beck  v. 
Floumoy  Co.,  27  U.  S.  App.  618,  65  Fed.  30, 
12  C.  C.  A.  487;  Eells  v.  Ross.  29  U.  S.  App. 
59,  64  Fed.  417,  12  O.  O.  A.  200;  Coombs  t. 
Petitioner,  127  Mass.  278.  And  again,  in 
Be<^  V.  Flonmoy  Live  Stock  &  Keal  Estate 
Co.,  supra,  the  rule  Is  stated  In  the  following 
language.  "It  Is  urged,  as  we  understand, 
that  Congress  could  not  make  these  Indians 
citizens  of  the  United  States  without  at  the 
same  time  giving  to  them  the  unrestricted 
power  to  sell,  use,  and  control  all  property 
whatsoever  in  which  they  chanced  to  have 
an  interest  This  argument  appears  to  ns  to 
be  untenable.  We  know  of  no  reason,  nor 
has  any  been  suggested,  why  it  was  not  com- 
petent for  Congress  to  declare  that  these 
Indians  should  be  deemed  citizens  of  the 
United  States,  and  entitled  to  the  rights, 
privileges,  and  immunities  of  citizens,  while 
It  retained  for  the  time  being  the  title  to 
certain  lands  In  trust  for  their  benefit,  and 
withheld  from  them  for  a  certain  period  the 
power  to  sell,  lease,  or  otherwise  dispose  of 
their  Interest  In  such  lands.  It  Is  competent 
for  a  private  donor,  by  deed  or  other  con- 
veyance, to  create  an  estate  of  that  charac- 
ter; that  Is  to  say.  It  Is  competent  for  a 
private  person  to  make  a  conveyance  of  real 
property,  and  to  withhold  from  the  donee 
for  a  season  the  power  to  sell  or  otherwise 
dispose  of  It.  And  we  can  conceive  of  no 
sufflcimt  reason  why  the  United  States,  In 
the  exercise  of  Its  sovereign  power,  should 
be  denied  tbe  right  to  Impose  similar  limita- 
tions, especially  vrhen  It  Ig  dealing  with  a 
depradent  race  like  tbe  Indians,  who  have  al- 
ways been  regarded  as  the  wards  of  the 
government.  Citizenship  does  not  carry  with 
It  the  right  on  the  part  of  the  citizen,  to  dis- 
pose of  land  wblcb  he  may  own  In  any  way 
that  he  sees  fit  without  reference  to  the 
character  of  the  title  by  which  it  Is  held. 
The  right  to  sell  property  Is  not  derived  from, 
and  Is  not  dependent  upon,  citizenship; 
neither  does  it  detract  In  the  slightest  degree 


from  the  dignity  or  value  of  dttzenshlp  that 
a  person  Is  not  possessed  of  an  estate,  or.  If 
possessed  of  an  estate,  that  he  is  deprived, 
for  the  time  being,  of  the  right  to  alienate  it 
It  does  not  follow,  therefore,  that  the  power 
of  these  Indians  to  deal  with  land  which  was 
held  by  the  government  In  trust  for  their 
benefit  was  sensibly  enlarged,  or  that  the 
restriction  against  alienation  found  In  the 
fifth  section  of  the  act  of  February  8,  1887, 
was  removed,  because,  In  the  sixth  section  of 
the  same  act  Congress  saw  fit  to  declare  that 
when  land  had  been  allotted  to  an  Indian,  or 
he  had  separated  from  his  tribe  and  adopted 
tbe  habits  of  civilized  life,  be  should  be  en- 
titled to  all  the  "rights,  prlvll^ee  and  Im- 
mtmltles"  of  a  cltlarai.  Tbe  two  sections  of 
the  act  are  tor  no  means  Incomdstent  with 
each  other.  Tbe  clause  Imposing  a  limita- 
tion upon  the  power  of  alienation  Is  not  In 
conflict  with  tbe  snbeequent  clause  conferring 
the  boon  of  citizenship.  Both  provlslona  may 
well  stand  together.  They  were  Inserted  for 
a  well-defined  purpose,  which  It  is  eoay  to 
comprehend;  and  tbe  act  should  be  ao  con- 
strued as  to  give  effect  to  both  provisions, 
and  thereby  accomplish  the  purpoae  of  the 
lawmaker.  For  these  reasons  we  have  no 
hesitation  In  holding  that  the  leases  secured 
by  the  real  estate  ctmipany  were  executed  In 
open  violation  of  tbe  laws  of  the  United  States, 
and  are  therefbre  utterly  null  and  Told." 
To  the  same  effect  Is  United  States  t. 
Flournoy  Live  Stock  &  Real  Bstate  Com- 
pany, supra,  and  United  States  Flournoy 
Live  Stock,  etc.,  Co.  (C.  O.)  71  Fed.  676. 

These  authorities  settle  the  point  against 
the  appellees.  The  provisions  of  section  6 
of  the  act  of  February  8, 1887,  In  no  way  con- 
fiict  with  section  5  of  the  same  act.  The 
conferring  of  citizenship  by  the  terms  of  tbe 
latter  did  not  authorize  them  to  lease,  con- 
vey, or  make  any  contract  in  relation  to 
allotted  land;  and  such  contracts,  when  made, 
except  under  conditions  heretofore  stated,  by 
the  terms  of  section  5  are  absolutely  null  and 
void. 

For  the  reasons  herein  stated,  the  Judg- 
ment of  the  lower  court  is  hereby  reversed, 
and  the  cause  dismissed,  with  prejudice,  at 
the  cost  of  appellees.  All  of  the  Justices 
concurrii^,  except  GILLETTE,  J.,  who  pre- 
sided at  the  trial  below,  not  atttlng. 
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TARNELL  v.  KILGORE. 
(Supreme  Court  of  Oklahoma.   Sept.  6,  1905.) 

New  Tbial  —  Inbufficienct  of  EvIDE^'CE  — 

CouBT  Must  Afpbove  Verdict. 

It  18  the  duty  of  a  trial  court,  where  a 
motion  for  a  new  trial  contains  as  one  of  the 
grouodB  therefor  that  the  verdict  ia  not  sup- 
ported the  evidence,  to  weigh  the  evidence 
and  to  either  approve  or  disapprove  the  ver> 
diet,  using  its  own  reason  and  Juc^meot  Id 
determining  such  matter ;  and  It  the  verdict  is 
such  that  its  own  mind  refuses  to  concur  in  it 
after  due  consideratitm,  and  the  court  honestly 
belfeves  that  the  verdict  should  have  been  for 
the  adverse  party,  it  should  grant  a  new  trial. 

[Ed.  Note. — For  cases  in  point  see  voL  87, 
Cent.  Dig.  New  Trial,  {|  137,  142.] 

Irwin,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  CadOo  County; 
before  Justice  Frank  E.  Gillette. 

Action  by  Tliomaa  F.  Yarnell  against  W. 
8.  Kllgore.  Judgment  for  defendant.  From 
an  order  denying  a  new  trial,  plaintiff  brings 
error.  Reversed. 

H.  D.  Crosby  and  A.  J.  Morris,  for  plaintiff 
In  error.  I.  H.  Kerr  and  H.  V.  Napier,  for 
defendant  in  error. 

BURWEIiL.  J.  This  action  was  commenced 
by  Thomas  F.  Tarnell  to  recover  for  thresh- 
ing for  the  appellant,  who  by  way  of  cross- 
bill alleged  that  Yarnell,  while  threshing  his 
grain,  bad,  through  the  gross  carelessness  of 
himself  and  employes,  permitted  sparks  to 
escape  from  the  threshing  engine  and  burned 
up  his  wheat,  the  value  of  which  was  alleged 
to  I>e  greatly  in  excess  of  the  claim  sued  on. 
The  jury  found  for  the  defendant,  and  the 
trial  court,  in  passing  upon  the  motion  for  a 
new  trial  (one  ground  of  which  was  that 
the  verdict  was  not  supported  by  the  evidence), 
stated,  as  disclosed  by  the  record:  "While 
It  is  true  that,  If  the  court  had  been  sitting 
In  place  of  the  jury,  the  verdict  probably 
would  not  have  been  the  same  as  It  Is  (that, 
I  am  free  to  confess),  the  court  cannot  say 
that  the  verdict  was  not  supported  by  the  evi- 
dence, because  there  la  evidence  both  ways, 
and,  while  the  evidence  might  present  itself 
to  the  court  with  a  different  understanding 
of  It  from  what  the  jury  would  get,  yet  that 
fact  does  not  Justify  a  reversal  or  setting 
aside  of  the  verdict,  simply  because  the  court, 
from  all  the  evidence,  might  have  reached  a 
dlCTereot  conclusion  from  what  the  Jury  did. 
If  that  were  true,  courts  would  have  very 
arduous  duties  to  perform — those  of  making 
Juries  find  verdicts  the  same  as  they  would 
render  If  they  did  not  have  a  Jury.  A  ver- 
dict should  be  set  aside  when  it  Is  not  sup- 
ported by  any  evidence.  *  •  *  If  the 
court  should  see,  as  argued  by  counsel,  that 
this  verdict  was  unsupported  by  the  evidence, 
the  court  would  have  no  hesitancy  in  setting 
It  aside;  but,  as  I  say,  the  simple  fact  that  I 
do  not  agree  with  the  conclusions  that  the 
Jury  reached,  and  that  I  would  not  have 
rendered  the  same  Judgment  that  the  Jury 


did,  I  cannot  say  that  the  verdict  of  the  Jury 
Is  not  supported  by  any  evidence  In  the  case. 

*  *  *  This  Is  case  No.  8  on  this  docket.  It 
has  been  three  years  coming  to  trial  once,  and 
I  do  not  know  when  we  could  get  a  trial  again. 

*  •  »  The  fact  that  the  trial  did  not  result 
as  I  thought  it  should  hare  resulted  I  don't 
think  would  Justify  me  In  setting  aside  tbe 
verdict,  and  the  motion  for  a  new  trial  will 
be  overruled."  From  this  statement  of  the 
trial  court  It  appears  that  It  did  not  agree 
with  the  conclusion  reached  by  the  Jury,  and 
would  have  decided  the  case  the  other  way; 
but  as  there  was  some  evidence  to  support 
the  vardlct  It  was  of  the  opinion  that  tbe 
motlcm  for  a  new  trial  should  be  overruled. 

The  trial  court  misconceived  Its  duties  In 
the  premises.  One  of  tbe  grounds  for  a  new 
trial  Is  that  the  verdict  Is  not  supported  by 
tbe  evidence,  and  It  has  been  beld  that  in  the 
trial  of  a  case,  so  long  as  a  Juror  Is  not  satis- 
fled  that  a  verdict  Is  correct,  although  he  may 
have  agreed  to  It,  It  cannot  be  received. 
Friek  V.  Reynolds  et  al.,  0  Okl.  648,  52  Pac. 
301.  The  Jury  In  the  first  Instance  are  the 
triers  of  all  issues  of  fact  but  when  they 
have  passed  npcMi  the  facts  and  expressed 
their  views  by  a  verdict,  and  the  sufficiency 
of  the  evidence  Is  challenged,  then  It  must 
be  weighed  and  considered  by  the  trial  court 
and,  unless  It  Is  satisfied  with  the  verdict  to 
such  an  extent  that  Its  reason  and  Judgment 
approve  it,  a  new  trial  should  be  granted. 
The  approval  of  a  verdict  does  not  mean 
merely  that  formal  approval  which  Is  inferred 
from  the  act  of  rendering  Judgment  on  It 
but  It  means  the  assent  and  approval  of  the 
mind  after  due  consideration;  and  when  the 
mind  of  the  court  refuses  to  concur  In  the  cor- 
rectness of  a  verdict  and  its  honest  ocmvic- 
tioiJR  lead  It  to  believe  that  it  ought  to  have 
been  for  the  other  party,  then  tbe  verdict  Is 
not  supported  by  the  evidence  so  as  to  merit 
Its  approval,  for,  In  passing  on  a  motion 
for  a  new  trial,  it  Is  the  court  and  not 
the  jury  that  must  weigh  and  deter- 
mine tbe  effect  of  the  evidence.  It  can- 
not be  said  that  a  court  approves  a  verdict 
when  its  reason  and  Judgment  rebel  against 
tbe  concluslcm  it  expresses.  The  rule  requir- 
ing a  Juror  to  be  satisfied  with  a  verdict  Is 
no  stronger  than  the  role  wblcb  makes  It  the 
duty  of  the  trial  court  to  approve  or  disap- 
prove a  verdict,  as  dictated  by  its  own  con- 
science and  judgment  It  may  be  here  sug- 
gested, however,  that  as  one  juror  may 
yield  his  opinions  and  accept  those  of  tbe 
other  jurors,  so  may  the  court  yield  his  im- 
pressions or  opinions  and  adopt  those  of  the 
Jury;  but  such  surrendering  of  bis  own  views 
must  be  the  result  of  consideration  and  rea- 
soning, and  can  only  be  done  where  it 
through  such  process,  finally  reaches  the  con- 
clusion that  the  verdict  is  right,  and,  by 
reason  thereof,  approves  It  The  trial  court 
sees  the  witnesses  and  can  observe  their 
demeanor,  and,  by  reason  of  its  exp^ience, 
is  better  able  than  the  Jurors,  as  a  role,  to 
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determine  the  welgbt  tliat  ongtit  to  be  glTOi  to 
their  testimony,  and  therefore  the  law,  rec- 
OKnizing  this  fact,  has  given  it  power  to  re- 
view and  approve  or  reject  their  findings. 
The  law  here  Imposes  a  duty,  the  faithful 
and  conscientious  performance  of  which 
neither  the  press  of  bnsiness,  nor  any  other 
embnrxaBalng  conditions,  will  excuse.  Ttie 
pendency  of  the  case  for  three  years,  and 
the  improbability  of  another  trial  in  the  near 
future,  should  not  have  been  considered.  The 
theory  that,  where  there  is  any  evidence  to 
support  the  verdict,  it  must  be  upheld,  taken 
by  the  trial  court,  is  not  supported  by  the 
authorities.  This  court  has  expressly  de- 
clined to  follow  that  rule,  but,  on  the  con- 
trary, has  repeatedly  held  that,  if  the  evi- 
dence does  not  reasonably  support  the  verdict, 
it  should  be  set  aside;  and  tble  rule  has  been 
adopted  because  it  la  made  the  duty  of  trial 
courts  to  pass  upon  the  sufficiency  of  the  evi- 
dence, when  required  to  do  so.  In  a  motion 
for  a  new  trial. 

Our  procedure  act  is  exactly  the  same  as 
ttiat  of  Kansas,  and  the  Supreme  Court  of 
that  state  has,  In  a  number  of  cases,  passed 
upon  the  point  here  considered,  and  Its  de- 
eisions  support  the  position  here  taken. 
Kansas  Pacific  Ry.  Co.  v.  Kunkel,  17  Kan.  145 ; 
State  of  KausaB  t.  Bridges,  29  Kan.  138; 

A.  T.  &  S.  F.  R.  R.  Co.  V.  Dwelle  (Kan.  Sup.) 
24  Pae.  500;  Kansas  City,  W.  &  N.  W.  R.  R.  Co. 
T.  Ryan  (Kan.  Sup.)  30  Pac.  108;  C,  R.  I.  &  P. 

B.  R.  Co.  V.  Reardon  (Kan.  App.)  40  Pac.  931; 
Cherokee  &  P.  Coal  &  Mining  Co.  v.  Stoop 
(Kan.  Sup.)  43  Paa  766;  Ireton  v.  Ire  ton  (Kan. 
Sup.)  63  Pac.  429. 

The  Judgment  Is  hereby  reversed,  the  case 
Temanded,  and  a  new  trial  granted,  at  the 
coat  of  ihe  appellee.  All  the  Justices  con- 
curring, «ccept  GILLETTE,  J.,  who  presided 
at  the  trial  below,  not  sitting,  IRWIN,  J., 
dissenting,  and  PAXCOAST,  J.,  absent 


CRIST  et  al.  v.  McDANIEL. 
(Supreme  Court  of  Oltlahoma.   Sept.  5,  1900.) 

JuDOiiENT— Assign  UE  NT— What  Passes. 

Where  a  proceeding  is  brought  in  one 
county  to  enjoiD  the  Bale  of  property  levied 
upon  nnder  a  judginent  rendered  in  another 
ccQntj  upon  a  promissory  note,  and  plaintiff  in 
the  injuQctioo  suit  appeals  from  an  order  di»< 
solving  a  temporary  injunction,  and  executes 
a  supersedeas  bond  to  the  sheriff  and  judgment 
creditor  jointly,  and  the  appeal  In  the  injunc- 
tion case  is  affirmed,  held,  that  an  assigument 
of  the  judgment  rendered  in  the  action  on  the 
promissory  note,  which  does  not  purport  in 
terms  to  assign  anything  other  than  that  judg- 
ment, yrill  only  convey  such  rights  as  are  vested 
in  the  assignor  by  virtae  <»  that  particulaT 
Judgment,  and  will  not  operate  to  pass  to  the 
assignee  a  right  of  actioa  on  the  stay  bond 
given  in  the  injunction  proceeding. 
(Syllabus  by  the  Court) 

Error  from  Probate  Cour^  Caddo  County ; 
G.  B.  Phelps,  Judge. 

Action  by  Mary  C.  Crist  and  others  against 
A.  McDauIel.  Judgment  for  defendant,  and 
plaintiffs  bring  error.  Berersed. 


B.  B.  Forrest,  for  plaintiffs  in  error. 
Olitsch,  Morgan  ft  GlUsdti,  for  defendant  in 
error. 

PAXCOAST,  J.  Judgment  was  recovered 
In  the  probate  court  of  Cleveland  county  by 
W.  T.  Tate  against  Mary  C.  Crist  upon  a  cer- 
tain promissory  not&  Executl(Hi  was  issued 
to  the  sheriff  of  Canadian  county,  and  the 
judgment  debtor  brought  an  action  io  the  dis- 
trict court  of  that  county  to  enjoin  a  sale 
of  property  levied  upon  by  said  sheriff  under 
such  execution.  From  an  order  dissolving  a 
temporary  Injunction  in  that  case,  Alary 
Crist  appealed,  and  gave  a  supersedeas  bond, 
which  ran  Jointly  to  Tate,  Judgment  Creditor 
in  the  suit  in  Cleveland  county,  and  to  the 
flbniff  of  Canadian  couu^.  Pending  appeal 
in  the  Injunction  case,  Tate  assigned  the 
Cleveland  county  Judgment  to  A.  McDanlel, 
defendant  in  error;  the  writtm  asslgnnirait 
of  that  Judgment  in  no  way  refrarlng  to  the 
stay  bond  or  the  Judgment  in  the  injunction 
suit  The  appeal  in  that  case  was  affirmed, 
and  tills  action  was  brought  upon  the  auper^ 
sedeas  bond  by  McDaniel,  assignee,  who 
claims  that  tiy  the  argument  of  the  Judg- 
ment in  Cleveland  county  he  acQuired  a  right 
of  action  on  the  bond  in  the  injunction  case 
in  Canadian  county.  Defendants  below  de- 
murred generally  to  the  petition,  which  was 
overruled.  At  the  trial  of  the  case,  defend- 
ants objected  to  the  introduction  of  any  evi- 
dence nnder  the  petition,  on  the  ground  it. 
did  not  state  facta  sufficient  to  constitute  a 
cause  of  action.  They  then  objected  to  Uie 
Introduction  of  specific  evidence,  and  at  the 
close  of  plaintiff's  evidence  demurred  there- 
to. Each  of  these  objections  was  overruled, 
and  the  court  found  for  defendant  in  error 
for  the  amount  of  the  Judgment  in  the  pro- 
bate court  of  Cleveland  county,  with  intraest 
From  such  Judgment,  plaintiffs  in  error  have 
appealed. 

The  assignments  of  error  relied  upon  are, 
first  that  tiie  assignment  of  the  Cleveland 
county  Judgment  did  not  operate  to  pass  elons 
with  such  Judgment  a  right  of  action  on  the 
Injunction  bond;  and,  second,  if  a  right  of 
action  was  passed  by  such  assignment  tbat 
plaintiff  was  limited  In  his  recovery  by  the 
terms  of  the  bond  respecting  the  damages 
recoverable  thereunder.  The  first  contention, 
however,  we  deem  controlling,  and,  if  advised- 
ly taken,  la  decisive  of  the  case. 

The  bond  in  suit  was  made  to  indemnity 
A.  A.  Crosby,  as  sheriff,  and  W.  T.  Tate 
against  any  damages  the^  mdght  Bustain  by 
reason  of  the  appeal  from  tlie  Judgment  in 
their  favOT  in  the  district  court  ot  Canadian 
county  in  the  lnjnn#ti<ui  case,  and  runs  to 
them  Jointly.  There  la  no  qiectflc  assign- 
ment of  this  bond  by  the  obl^ees  thereto,  al- 
thoivb  the  plaintiff  below,  while  on  the  stand, 
declared  himsdf  the  assignee  of  Tate's  in- 
terest in  the  injunction  bond,  "throu^  an 
understondizv,"  aa  be  says,  that  lie  was  to 
have  the  Interest  of  the  assignor  In  the  Judg- 
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ment  on  the  pnunlswur  note^  This  oonr^ 
howerer,  will  look  oalj  to  tbe  specific  wrtt- 
ten  ui^dfpiment  of  tbe  Jiidgm«it  and  Its  terms 
for  a  {xmclnslon  as  to  wbat  passes  thereby; 
but  whatever  might  be  the  effect  of  an  assign- 
ment of  on  Indivisible  obligation  by  one  of 
two  co-obllgees  Is  a  question  not  before  as. 
It  hoB  even  been  held  that  a  bond  of  this 
nature  is  not  susceptible  of  assignment,  nnder 
a  statute  somewhat  similar  to  ours.  Lewis 
T.  Harwood,  6  Cranch  (U.  S.)  8%  8  L.  Ed. 
160;  Tantes  v.  Smith,  12  B.  Mod.  (Ky.)  305. 
And  In  another  case,  the  facts  being  identical 
with  those  of  the  case  at  bar,  where  a  bond 
given  In  an  Injunction  [woceedlng  ran  joint- 
ly to  tbe  sheriff  and  tbe  holder  of  the  judg- 
ment, it  was  held  that  the  bond  was  not  as- 
signable. Bnrgett  v.  Paxton,  15  111.  App. 
379.  The  general  rule  Is  that  an  absolute 
assignment  of  a  judgment  passes  all  the  as- 
signor's assignable  rights  therein  to  tbe  as- 
signee, and  gives  the  latter  the  right  to  use 
every  remedy,  Hen,  or  security  available  to 
the  assignor  as  a  means  of  enforcement  there- 
of ;  but  it  may  be  stated,  in  a  particular  ap- 
plication of  the  general  rule,  that  those  rights 
which  thus  pass  by  assignment,  along  with 
a  judgment,  are  only  such  as  are  vested  in 
the  assignor  by  virtue  of  that  particular 
judgment,  and  do  not  Include  those  arising 
ont  of  another  and  different  proceeding, 
althoiq^  such  other  proceeding  be  a  contest 
over  a  particular  method  of  enforcing  the 
judgment  assigned.  17  A.  &  E.  Enc.  Law 
(2d  Ed.)  888;  Forrest  v.  O'Donnell,  42  Mich. 
666,  4  N.  W.  2S0.  In  the  latter  case  cited  tbe 
bond  given  was  in  an  attachment  proceeding 
in  aid  of  execution,  and,  upon  suit  by  the 
assignee  of  the  judgment,  the  court  held 
that  the  judgmmt  being  distinct,  and  the 
law  not  contemplating  the  Instrumrat  sued 
on  as  belonging  to  the  judgment,  the  mere 


assignment  of  Uie  Jodgment  dU  not  auHiorlse 
tbe  assignee  thereof  to  maintain  an  action 
upon  the  bend  given  In  the  attadiment  pro- 
ceeding. 

In  tbe  case  before  ua  it  must  be  admitted 
that  tbe  action  In  whlcli  the  bond  was  given 
waa  a  distinct  matter,  and  that  the  assign* 
ment  of  the  former  judgment,  whatever  else 
It  might  convey,  did  not  pass  the  legal  title 
and  interest  In  the  bond.  But  It  may  be 
thought  that  the  assignment,  la  consequence 
of  the  language  used  In  it,  should  be  constru- 
ed as  intended  to  embrace  the  bond,  and 
that  an  equitable  tltle^  at  least,  which  ought 
to  be  deemed  sufficient  under  our  statute  for 
assignments  of  rights  of  action,  was  actually 
transferred.  This  case,  however,  in  our  opin- 
ion, can  derive  no  aid  from  the  general  stat- 
ute for  assignment  of  rights  of  action,  and. 
If  the  view  suggested  should  be  summsed  to 
merit  acceptance  under  any  circumstances.  It 
appears  to  us  that  the  facts  in  the  record 
sufficiently  repel  it.  There  was  no  attempt 
here,  by  specific  reference  to  the  stay  bond 
in  the  Injunction  suit,  to  convey  Tate's  right 
of  action  thereon;  and  his  assignment  of 
the  Cleveland  county  judgment,  altboivh 
carefully  and  elaborately  drawn,  did  not 
refer  to  it  or  import  any  undertaking  to 
procure  its  transfer  to  McDanlel.  Upon  the 
whole,  we  are  forced  to  c(Miclude  that  the  as- 
signment of  tbe  judgment  rendered  In  tbe 
action  In  Cleveland  county  conv^ed  no  right 
to  McDanlel  to  sue  on  the  supersedeas  bond 
given  In  tbe  injunction  proceeding.  With 
this  view  of  the  case,  it  Is  unnecessary  for 
us  to  consider  tbe  second  asslgnmrat  of  error. 

The  Judgment  of  the  probate  court  of  Cad- 
do county  is  therefore  reversed,  with  direc- 
tion to  enter  judgment  for  costs  against  plalo- 
tlff  bdoT.  AH  tbe  Jnsttcea  omcnrrlnc. 
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STATE  ex  reL  IDE  t.  COON,  Mayor,  rt  al. 
(Snprecje  Court  of  Wasblogton.  Dec.  13, 1909.) 
AiTEAi. — JuBiaoicnoH — Aicomrr  nr  Cohtbo- 

VKBHT. 

Tinder  Const  art  4,  |  4,  proridios  that  tn« 
mppfrllate  jurisdiction  of  tbe  Supreme  Court 
■bitU  not  extend  to  civil  action*  at  law  for  the 
ncoTtt7  of  money  when  tbe  (wy^al  amount 
In  omtrovernr  doei  not  exceed  <^00,  the  Su- 
pnme  Court  u  without  Jurisdiction  to  entertain 
an  appeal  from  a  judgment  awarding  a  writ  of 
maDoamu*  oompellioc  city  officials  to  issue  a 
warrant  for  Itm  than  $300,  although  the  man- 
damus proceedings  are  based  on  a  judgment  tor 
costs  awarded  by  the  Supreme  Court,  aad  In- 
TolTe  the  1^  qDeatkm  as  to  whetii«  the  eity 
ahouM  p^  theooBts. 

Appeal  from  Superior  Court,  JefltenHm 
County;  Qeo.  C.  Hatch,  Judge. 

MaDdamoB  proceedlnsB  by  tbe  state,  on  tbe 
relation  of  O.  W.  Ide,  against  Charles  B. 
Coon,  as  mayor,  and  A.  F.  Learned,  aa 
clerk,  of  the  dty  of  Port  Townsend.  From 
a  judgment  In  favor  of  relator,  defendants 
appeal.  Dismissed. 

A.  W.  Buddresa,  for  appellantiL  Coleman 
A  Ballinger,  tor  respondent. 

DUNBAB,  J.  Eelator  was  found  guilty  of 
not  paying  a  poll  tax,  which  was  alleged  to 
bave  been  levied  onder  an  ordinance  of  the 
city  of  Port  Townaend  upon  certain  male  in- 
habitants. From  that  Judgment  he  appeal- 
ed to  this  court,  where  the  judgment  was 
reversed  (77  Poc  861),  and  the  costs  were 
awarded  in  bis  favor  against  tbe  state  of 
Waahii^^toiK  tbe  title  of  the  case  being 
"State  of  Washington.  Plaintiff,  t.  C.  W. 
Ide,  Defendant"  In  roTerslng  the  case  this 
court  awarded  judgment  in  tavor  of  Mr. 
Ide  and  against  said  respondent  there,  said 
state  of  Washington.  Tbe  remittitur  was 
duly  sent  down  and  entered  In  the  execvtion 
docket  of  the  superior  court,  and  was  satis- 
fied of  record;  a  certlOed  copy  of  tbe  remit- 
titur and  a  certified  copy  of  tbe  docket  show- 
ing such  satisfaction  were  presented  to  the 
mayor  and  cleric,  and  a  warrant  was  de- 
manded in  payment  of  tbe  Judgment  f<nr  costs, 
which  was  refused.  Thereupon  a  proceed- 
ing in  mandamus  vras  commenced  against 
tbe  appellants,  and  from  a  judgment  direct- 
ing the  issuance  of  the  warrant  for  costs  of 
this  proceeding  this  appeal  ia  prosecuted.  A 
petition  <rf  tbe  relator  alleged  that  tbe  city 
of  Port  Townsend  was  tbe  party  who  prose- 
cuted the  action  agaipst  tbe  relator;  alleged, 
as  a  pretext  for  refusal  to  pay  tbe  costs,  that 
tbe  judgment  was  a  judgment  against  the 
state  of  Washington  and  not  against  said 
city;  that  tbe  prosecution  was  in  tbe  Interest 
of  tbe  said  city;  that  the  prosecution  was 
by  the  city  attorney,  from  Its  inception  to 
the  trial  In  tbe  Suiirema  Court;  that  the  city 
by  its  attorney  appeared  in  the  Supreme 
Court  and  contested  tbe  appeal  of  relator 
and  filed  a  brief  tbn^n;  tliat  said  city  paid 
tbe  costs  and  oapensss  9t  ccaistinc  said  ap- 
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peal.  There  are  no  airegatlons  In  ttie  answer 
that  aftect  the  questions  involved  here.  Up- 
on the  Issues  made  by  tbe  pleadings,  judg- 
ment was  entered  in  favor  of  the  relator, 
respondent  In  this  case,  and  against  the 
mayor  and  clerk  for  costs,  and  from  that 
judgment  the  mayor  and  do-k  prosecnte 
this  appeal. 

Tbe  amount  involved  in  the  petition  was 
|115,  and  upon  the  calling  of  tbe  case  in 
this  court  for  oral  argument,  oa  tbe  14th  day 
of  November,  190S,  tbe  respondent  moved  to 
dismiss  the  appeal  for  the  reason  that  this 
court  bad  no  jurisdiction  to  bear  the  same; 
the  amount  Involved  falling  within  tbe  pro- 
vision of  article  4,  S  4,  of  the  Constitution, 
which  provides:  "The  Supreme  Court  shall 
have  *  •  «  appellate  Jurisdiction  In  all 
actions  and  proceedings,  excepting  that  Its 
appellate  Jurisdiction  shall  not  extend  to 
civil  actions  at  law  for  the  recovery  of  money 
or  personal  property  when  the  original 
amount  In  controversy  or  tbe  value  of  the 
property  does  not  exceed  the  sum  of  two 
hnndred  dollars."  Tbe  court  was  of  thb 
opinion  that  tbe  motion  shoold  be  sustained, 
but  granted  the  appellants  time  to  file  a 
brief  on  that  proposition.  The  brief  has 
been  received,  and  an  earnest  effort  has  been 
made  by  counsel  for  appellants  to  distinguish 
thbi  case  from  the  case  of  State  ex  rel. 
Plaisle  V.  Cole  (decided  the  13th  day  of  No- 
vember last)  82  Pac.  The  main  con- 
tention of  appellants  is  that  tbe  mandamus 
proceeding  in  this  case  was  a  proceeding  to 
enforce  an  execution  on  the  judgment  of 
this  court,  and  not  in  any  sense  a  civil  ac- 
tion for  tbe  recovery  of  money;  that  the  judg- 
ment of  tbls  court  having  been  a  Judgment 
for  costs  against  tbe  state.  It  cannot  be  re- 
covered against  tbe  dty,  and  tbat  this  court 
bas  power  and  Jurisdiction  at  all  times  and 
nnda  all  circumstances  to  enforce  Its  judg- 
ments; and  the  case  of  State  ex  rel.  Jefferson 
County  V.  Hatch,  86  Wash.  164,  78  Pac  796, 
is  dted  to  sustain  tbe  contention.  But  tbat 
case  it  aeems  to  na  Is  not  In  point,  for  tbe 
reason  that  it  was  a  direct  application  in 
this  court  to  compel  an  obedience  to  the  judg- 
ment of  this  court  Tbe  case  of  State  ex 
rel.  Plalsie  v.  Cole,  supra,  was  a  mandamus 
case  to  compel  a  justice  of  the  peace  to  grant 
a  change  of  venue,  and  we  held  there  that, 
Inasmuch  as  the  amonnt  in  controversy  In 
tbe  original  action  was  less  than  9200,  this 
court  would  not  take  jurisdiction  of  the  ap- 
peal under  the  constitutional  provision  above 
referred  to,  and  the  case  of  State  ex  rel.  Dud- 
ley V.  Daggett  28  Wash.  1,  68  Pac.  340,  was 
overruled.  In  tbat  case  It  was  held  that, 
where  a  mandamus  wti$  sought  for  the  pur- 
pose of  compelling  the  proper  dty  officers  to 
issue  a  warrant  for  tbe  payment  of  an  of- 
ficer's salary,  tbe  amomit  involved  being  less 
than  1200,  this  court  would  tske  jurisdiction 
at  an  appeal  In  tbe  ease  on  tbe  groond  ttiat 
mandamua  la  sot  a  dTil  acthm  at  law  ftir  fba 
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-recovery  of  -  money,  within  the  meaning  of. 
.the  constitutional  provision  Umitli^  the  Jn- 
risdictlon  of  this  coort  The  conrt  then  re- 
turned to  the  announcement  made  In  Its  for- 
mer decisions,  viz.,  State  ex  rel.  Mc-Intyre  v. 
Superior  Court.  21  Wash.  108.  57  Pac.  352, 
and  State  ex  rel.  Wallace  v.  Superior  Court, 
24  Wash.  605,  04  Pac.  778.  where  the 
doctrine  was  announced  that  the  constitu- 
tional limitation  applied  to  cases  that  were 
brought  In  the  form  of  mandamus  the  same 
as  any  other  civil  action.  The  mandamus 
proceeding  was  Instituted  In  this  case  to 
determine  a  legal  question,  viz.,  whether  the 
city  should  pay  the  costs  of  the  preceding 
suit  by  reason  of  the  fact  tbat  It  was  the 
complaining  witness  and  was  liable  tberefor 
wben  the  prosecution  failed. 

But  It  Is  not  the  legal  qnestlon  Involved 
In  a  case  which  Is  the  test  of  the  jurisdiction 
of  Uils  court,  but  the  amount  Involved. 
There  are  legal  questions  Involved  In  every 
case  of  mandamus^  and  the  case  of  State  ex 
rel.  Dudley  v.  Daggett,  supra,  which  was 
overruled  In  State  ex  rel.  Plalsle  v.  Cole,  was 
as  much  a  case  for  the  enforcement  of  an 
execution  as  the  case  at  bar.  H^e  the  ac- 
tion was  to  obtain  a  warrant  to  satisfy  an 
allied  Judgment  There  it  was  to  obtain  a 
warrant  for  the  payment  of  an  alleged 
salary.  Here  the  legal  contention  was  that 
the  city  was  the  real  party  In  interest  and 
therefore  liable  for  the  costs.  There  the 
legal  contention  was  that  the  relator  was 
not  an  officer  entitled  to  receive  the  salary. 
In  both  cases  there  was  a  legal  controversy 
to  be  determined.  Those  questions  having 
been  submitted  to  the  siverlor  court,  and 
.the  amount  claimed  not  exceeding  $200,  un- 
der the  construction  placed  upon  the  Con- 
stitution In  State  ex  rel.  Mclntyre  v.  Superior 
Court,  supra,  they  were  Intrusted  exclusively 
-to  the  Judgment  and  disposition  of  the  su- 
perior court  In  that  case  it  was  said:  "The 
idea  of  the  Constitution  evidently  Is  that 
cases  involving  small  amounts  can  safely  be 
intrusted  to  the  fioal  judgment  of  the  su- 
perior court,  and  that  as  to  such  cases  the 
superior  court  is  the  court  of  llnsl  deter- 
mination." Outside  of  the  question  of  the 
power  of  this  court  to  enforce  its  own  Judg- 
ments, which  as  we  have  seen  is  not  in- 
volved in  this  case,  this  suit  would  be  like 
any  other  suit  on  a  judgment  If  it  were  a 
Judgment  from  a  sister  state  that  was  sued 
upon  for  less  than  f200,  it  would  not  be 
claimed  that  this  court  would  have  juris- 
diction on  appeal  from  a  Judgment  rendered 
in  that  suit  There  Is  no  more  reason  why 
jurisdiction  should  attach  when  the  suit  is 
upon  a  Judgment  from  this  court.  We  con- 
clude that  the  motion  Is  well  taken  and 
must  be  sustained. 

The  appeal  is  dismissed. 

MOUNT,  C.  J.,  and  BOOT.  CROW,  BUD- 
KIN,  and  HADLBT,  JJ^  concur. 


BBPOBTOB.  .tWUb. 


AMES  T.  EINNEAB.  et  aL  . 
'  (Supreme  Court  of  Wosbingtoii.  Dec  11, 1905.) 

Apfeal  —  Dismissal  —  Beinstateuent  — 

Amending  Recobd. 

An  appenl,  disaiisscd  because  there  was 
merely  a  $500  bond  conditioned  as  an  appeal 
and  supersedeas  bond,  when  the  record  showed 
that  the  court  had  fixed  $500  as  the  amount  of 
a  supersedeas  bond,  will  be  reinstated  on  presen- 
tation of  an  amendment  of  the  reconl  showing 
that  the  court  had  in  fact  tixcd  $500  as  the 
amount  of  an  appeal  and  supersedeas  bond. 

Appeal  from  Superior  Court  King  County; 
Mason  Irwin,  Judge. 

Action  by  Edgar  Ames  against  George  Kin- 
near  and  others.  From  the  Judgment  for 
platntiif,  defendants  appeal.  Motion  to  dis- 
miss denied. 

Jas.  H.  Epler  and  Cbas.  A.  Klnnear,  for 
appellattts. 

CROW,  J.  This  action  was  commenced  to 
obtain  a  partition  of  certain  tide  lands  in 
King  county.  On  November  16,  1901.  a  de- 
cree was  entered  In  favor  of  respondent  at 
which  time  appellants  In  open  court  gave 
notice  of  appeal,  and  asked  the  trial  judge  to 
fix  the  amount  of  a  sni^ersedeas  iMnd,  which 
being  done,  the  clerk  made  the  following  en> 
try  in  Court  Journal  203,  at  page  571:  **Coun- 
sel  for  defendants,  In  open  court,  gives  no- 
tice of  appeal  to  the  Supreme  Court  from  the 
final  judgment  and  decree  and  from  all  orders 
adverse  to  the  defendants.  Court  fixes  su- 
persedeas bond  at  $500.00."   On  November  17, 

1904,  appellants  filed  a  bond  In  the  sum  of 
1500  conditioned  both  as  an  appeal  and  sn- 
persedeas  bond,  and  later  ordered  a  tran- 
script which  was  filed  In  this  court,  and  con- 
tained the  above  journal  entry.   On  March  8, 

1905,  respondent  moved  to  dismiss  the  appeal 
for  Ibsufllclency  of  such  ttond  as  both  an  ap- 
peal and  supersedeas  bond.  This  motion  was 
heard  by  this  court  on  Msrch  31,  1905,  and 
the  appeal  was  dismissed.  On  April  1,  1906, 
appellants*  attorney  made  an  affidavit  show- 
ing that  the  clerk  of  the  superior  court  had 
made  a  mistake  by  failing  to  have  said 
Journal  recite  that  the  trial  court  had  fixed 
$500  as  the  amount  of  an  appeal  and  also  a 
supersedeas  bond;  that  said  attorney  had  no 
knowledge  of  such  mistake  until  the  motion 
was  heard  in  this  court,  the  transcript  on  ap- 
peal having  been  prepared  and  sent  up  with- 
out his  having  any  opportunity  to  examine 
It;  and  that  he  bad  filed  a  motion  In  the  su- 
perior court  to  have  said  journal  entry  cor- 
rected to  state  the  facts.  Said  affldavlt  was 
promptly  served  and  filed  In  this  court  on 
Monday,  April  S,  1905,  at  which  time  app^- 
lants  also  filed  their  motion  asking  time  to 
have  said  journal  entry  corrected  and  certi- 
fied to  this  court.  On  April  14,  1905,  Hon. 
Mason  Irwin,  the  trial  Judge,  made  and  en- 
tered tbe  following  order  in  the  superior 
court  of  King  county:  "The  court,  upon  In- 
spection of  the  entries  In  the  Appearance  Dock- 
at  No.  72,  p.  641,  In  this  action,  of  date  of 
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November  10,  1904,  and  of  the  Journal  entry, 
volume  203,  p.  571,  in  aald  action  of  said 
date,  finds  tbat  the  clerk  has  made  an  erro- 
neous entry  in  both  the  said  appearance  dock- 
et and  the  Journal  In  Inserting  the  word 
'supersedeas'  in  the  entry  in  the  appearance 
(locket,  and  which  reads,  'Oourt  fixes  super- 
sedeas bond  at  $500.00,'  when  the  fact  was 
that  the  entry  should  read,  'Court  fixes  appeal 
and  supersedeas  bond  at  $500.00*;  and  upon 
Inspection  of  said  journal,  at  page  571,  vol. 
203,  instead  of  the  words,  'The  court  Aim 
supersedeas  bond  at  ^iOO.OO,'  the  fact  was 
and  tbe  entry  should  read,  'Court  fixes  ap- 
peal and  supersedeas  bond  at  $500.00.*  It  Is 
therefore  ordered  that  the  entry  In  said  Ap- 
pearance. Docket  No.  72,  p.  641,  of  date 
Xov.  16,  1004,  in  this  action,  be  and  the  same 
Is  hereby  corrected  by  inserting  before  the 
word  'supersedeas'  the  words  'appeal  and,' 
so  that  the  said  entry  read,  'Court  fixes  ap- 
I>eal  and  supersedeas  bond  at  $500.00';  and 
It  is  further  ordered  that  tbe  entry  In  said 
Journal,  vol.  203,  p.  571,  and  of  date  Nov. 
16,  1904,  In  said  action,  be  and  the  same 
is  hereby  corrected  by  inserting  before  the 
word  'supersedeas'  the  words  'appeal  and,'  so 
that  said  entry  read,  'Court  fixes  appeal  and 
supersedeas  bond  at  $500.00,'  and  that  said 
entries  be  made  as  of  date  of  the  16th  day  of 
November.  19<H."  On  April  28,  1905,  appel- 
lants filed  in  this  court  a  supplemental  tran- 
script containing  a  copy  of  said  order,  and 
at  the  same  time  filed  their  petition  for  a 
rehearing  upon  said  motion.  An  answer  to 
the  petition  having  been  ordered  and  filed,  and 
appellants  having  replied  thereto,  a  rehear- 
ing was  granted,  and  tbe  motion  has  been 
again  presented  by  counsel  for  respondent 
and  resisted  by  counsel  for  appellants. 

The  record  now  before  us  states  tbe  facts 
as  they  actually  occurred,  showing  that  the 
tK>nd  fixed  by  tbe  trial  Judge  in  the  sum  of 
$500  was  actually  Intended  and  ordered  to 
operate  both  as  an  appeal  and  a  supersedeas 
bond.  This  being  true,  the  bond  filed  by  ap- 
pellants was  sufficient,  and  this  court  <^ 
talned  jurisdiction.  Respondent  now  con- 
tends that  apiKllants  should  not  be  permitted 
to  bring  up  any  amendments  of  the  record 
after  their  appeal  has  been  actually  dismiss- 
ed, but  that.  If  they  desired  to  secure  the 
benefit  of  any  such  amendment,  they  should 
have  acted  prior  to  the  former  order  of  dis- 
missal. In  support  of  this  contention  re- 
spondent cites  Clark-Harris  Co.  v.  Doutbltt, 
5  Wash.  96,  31  Pac.  422,  and  Boyer  v.  Boyer. 
4  Wash.  80,  20  Pac.  981.  We  do  not  think 
these  cases  are  applicable  to  the  present  facts, 
nor  do  they  sustain  respondent's  position. 
Courts  are  organized  for  the  purpose  of  ad- 
ministering Justice,  and  appellate  tribunals 
by  virtue  of  their  Inherent  power  may,  in 
furtherance  of  Justice  and  In  tbe  exercise  of 
n  reasonable  discretion,  reinstate  an  appeal 
after  Its  dismissal.  In  Powell  v.  Nolan,  27 
Wash.  346,  68  Pac.  390,  this  court  on  i>etltlon 
for  rehearing,  said:  "Tbe  respondent  Powell 


sends  up  with  his  petition  a  correct  transcript 
of  tbe  return  of  service  of  sumnMuis  on  James 
Nolan,  from  which  it  appears  that  James 
Nolan  was  duly  served,  so  as  to  confer  upon 
the  court  Jurisdiction  over  him.  Tbe  failure 
to  show  tbe  service  of  tbe  summoos  In  the 
original  action  was  through  a  mistake  of  the 
clerk  in  transcribing  the  return  of  such  serv- 
ice; and  as  this  was  not  called  to  tbe  at- 
tention of  tbe  respondent  In  the  brief  of  the 
appellants,  or  otherwise,  save  in  the  opinion 
herein,  the  judgment  of  the  respondent  Powell 
should  be,  and  tbe  same  Is,  affirmed.  *  *  *" 
In  Watson  t.  Sawyer,  12  Wash.  40, 41  Pac.  43. 
this  court,  on  petition  for  rehearing,  said: 
"It  is  an  almoat  nniveraal  practice  with  ap* 
pellate  courts  to  exercise  tbelr  discretion  to 
the  fullest  extent  1^  way  of  allowing  supple- 
mental transcripts  to  be  filed  in  furtherance 
of  an  appeal  or  to  support  tbelr  jurisdiction 
In  a  case  la  which  action  Ikas  been  taken, 
but  it  Is  an  equally  universal  practice  not  to 
allow  this  to  be  done  for  tbe  purpose  of  dis- 
closing a  want  of  jurisdiction,"  In  the  CfUie 
last  cited  we  disregarded  a  supplemental  tran- 
script for  the  reason  that  Its  tendency  was 
to  disclose  a  want  of  Jurisdiction  In  this  court 
on  appeal,  but  In  tbe  case  at  bar  tbe  effect  of 
the  supplemental  transcript  filed  by  appel- 
lants with  their  petition  for  a  rehearing  is 
to  show  jurisdiction.  In  the  exercise  of  a 
reasonable  discretion,  and  in  furtherance  of 
justice,  it  should  now  be  considered. 

Tbe  order  heretofore  entered  dismissing 
the  appeal  Is  vacated,  and  the  motion  to  dis- 
miss Is  denied. 

MOUNT,  C.  J.,  and  DUNBAR,  FULLER- 
TON.  HADLBY,  BUDKIN,  and  BOOT,  JJ., 
concur. 


PIREBAUGH  V.   SEATTLE  ELECTRIC 
CO. 

(Supreme  Court  of  Waahington.   Dec.  11, 190S.) 

1.  CaBBIEBS  — InJUBT    to  PASBENQESft— StI- 
DENCE— NeGLIOKNCE— PbKSUMPTIONB. 

An  accident  resulting  in  injury  to  a  pas- 
senger on  a  street  car  was  caused  by  the  blow- 
ing  out  of  the  controller  on  the  car.  The  com- 
pany had  control  over  the  equipment  and 
operation  of  tbe  car,  and  the  passenger  was  not 
charged  with  contributory  neglljtence.  Held, 
the  company  was  presumptively  guilty  of  action- 
able negligence;  it  being  presumed  that  the  ac- 
cident was  caused  by  a  defect  in  the  controller. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  {|  1283,  129a] 

2.  SAlfE. 

A  pasflenger  on  a  street  car,  who,  on  being 
placed  in  danger  in  consequence  of  the  blowing 
out  of  the  controller  on  tbe  car,  Jumped  from 
the  car  with  a  view  of  saving  hlnuelf  and  was 
injured,  was  not  deprived  of  the  right  to  insist 
that  proof  of  the  accident  presumptively  showed 
actionable  negligence  on  the  company's  part. 

3.  Same— EvinENCB— Question  fob  Jubt. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  passenger  by  reason  of 
the  blowing  out  of  the  controller  on  the  car, 
witnesses  for  the  company  testified  that  they 
did  not  know  what  the  cause  of  the  accident 


Digitized  by  Google 


996 


83  PAOiriG 


BEPOBTER. 


vajs,  and  that  Bometlmefl  a  blowing  out  would 
occur  and  the  cause  could  not  be  ascertained. 
Plaintiff  showed  different  causes  for  the  explo- 
aion  which  might  have  been  controlled  and 
remedied  by  the  company.  Held,  that  the  ques- 
tion whether  the  company  rebutted  the  pre- 
■umptiOD  of  neeligence  arising  from  the  occur- 
rence of  the  accident  was  for  the  jury. 

Appeal  from  Superior  Court,  King  County ; 
Geo.      Morris,  Judge. 

Action  by  FraoliUn  Flrebaugh,  an  Infant, 
by  W.  R.  Kelly,  hia  guardian  ad  litem,  against 
tbe  Seattle  Electric  Company.   From  a  Judg- 
ment  for  plaintiff,  defendant  appeals. 
firmed. 

Bagbes,  McMlcken,  Dovell  ft  Ramsey,  for 
appellant   Brady  ft  Oay,  for  resoondent. 

DUNBAR,  J.  The  action  was  bronght  by 
tlie  respondent,  to  recover  damages  for  per- 
sonal injuries  sustained  by  jumping  from  a 
front  platform  of  a  street  car  operated  by  tbe 
appellant  company,  and  on  wblch  be  was  a 
passenger.  Tbe  complaint  alleges,  among 
other  tblngs,  that  tbe  defendant  carelessly 
and  negligently  used  tbe  said  car  when  it  was 
out  of  repair  in  its  motor  power  and  In  its 
appliances  appertaining  thereto;  that  while 
the  plaintiff  was  sncb  passenger  on  said  car, 
by  reason  of  defendant's  negligence,  tbe  con- 
troller, machinery,  and  appliances  of  said 
car  exploded,  and  filled  the  vestlbnle  tbn«of 
with  smoke  and  flames  to  such  an  extent  that 
all  tbe  front  portions  of  said  car  became 
greatly  heated;  that  by  reason  thereof  tbe 
plidntlff  waB  placed  In  a  situation  of  appar- 
ent  and  imminent  peril,  and  was  dominated 
by  the  peril  of  impending  danger,  and  believ- 
ed that  tbe  only  way  he  could  save  himself 
was  to  jump  from  said  car,  and  without  time 
to  deliberate,  and  acting  on  the  instinct  of 
self-preservation,  did  Jump  and  was  thrown 
against  bard  substances  beside  tbe  track, 
and  thereby  injured.  The  defendant,  in  its 
answer,  admitted  that  tbe  plaintiff  was  a 
passenger,  and  that  he  did  Jump  from  the  car 
at  tbe  time  and  place  allied,  but  denied 
every  all^ation  of  n^ligenoe  on  its  part,  and 
pleaded  affirmatively  contributory  negligence 
on  the  part  of  tbe  plaintiff  In  carelessly  and 
negligently  Jumping,  or  climbing  over  the  gate 
on  the  platform  of  Its  car  while  the  same 
was  closed.  The  reply  denied  contributory 
negligence.  Tbe  case  was  tried  to  a  jury, 
wblch  resulted  in  a  verdict  for  tbe  plaintiff. 
Judgment  followed,  and  this  appeal  Is  taken 
tterefrom. 

There  are  but  two  assignments  of  error,  the 
first  that  the  court  erred  in  giving  Instnio 
tlon  No.  6,  which  was  as  follows:  "When  a 
controller  upon  a  car  of  a  street  railway  com- 
pany blows  out  or  burns  out,  the  law  pre- 
sumes that  such  blowing  or  burning  resulted 
from  some  defect  of  the  controller  or  other 
appliances  of  tbe  car.  or  means  used  by  the 
company  In  tbe  operation  of  tbe  car,  and  in 
such  a  case  it  devolves  npon  the  company  to 
show  that  aneb  burning  or  blowing  out  did 


not  remit  from  axiy  caiue  wblch  the  highest 
degree  ot  care  on  Its  part  conid  have  pre- 
vented." Asslgnmrat  2  Is  that  the  court  err- 
ed in  denying  defendants  challenge  to  the 
legal  sufficiency  of  the  evidence,  and  in  re- 
fusing to  instract  the  jury  to  return  a  verdict 
for  the  defendant  The  auction  of  contrib- 
utory negligence  raised  In  tbe  answer  Is  not 
urged  here. 

It  is  contended  by  tbe  learned  counsel  tor 
appellant  that  the  doctrine  of  '^Ipsa  loqui- 
tur" does  not  ai^ly  in  a  case  of  this  kind,  and 
that  It  was  lmproi>er  in  this  case  to  tell  the 
Jury  that  they  were  entitled  to  find  the  ap- 
pellant negligent  -apaa  proof  of  the  accident 
alone;  and  tbe  case  of  Alloi  Korthem 
Pacific  By.  Co.,  35  Wash.  221,  77  Pac.  204. 
C6  L.  R.  A.  804^  Ifl  dted  In  support  of  the 
contention  that  tiie  doctrine  of  **teB  Ipsa 
loquitur"  has  been  somewhat  modified  by  this 
court  It  Is  insisted  by  the  appellant  that  It 
is  manifest  that  this  court  has  not  Intended 
to  announce  the  rule  that  there  Is  a  presump- 
tion ot  negligence  unless  it  is  api»arent  that 
tbe  acddent  could  not  have  happaied  with- 
out negligence  on  tbe  part  of  the  carrier. 
This  Is  no  doubt  true,  for  the  rnle  of  "res  ipsa 
loquitur"  Is  based  upon  tbe  apparent  fact  that 
the  accident  could  not  have  happened  without 
n^llgenee  on  tbe  part  of  the  carrier,  or  upon 
the  literal  meaning  of  the  expression  that  the 
thing  itself  speaks,  and  shows  prima  facie 
that  the  carrier  was  negligent  The  cases 
which  we  will  hereafter  cite  do  not  in  any 
way  contradict  the  further  contention  of 
the  appellant  that  a  careful  analysis  of  the 
better  considered  decisions  shows  that  n^ll- 
gence  will  not  be  presumed  from  the  mere 
fact  of  accident  which  Is  as  consistent  with 
the  presumption  that  it  was  unavoidable  as  It 
Is  with  negligence;  and  therefore,  if  It  be  left 
in  doubt  what  the  cause  of  tue  accident  was, 
or  if  it  may  as  well  be  attributable  to  the  act 
of  God  or  unknown  causes  as  to  n^IIgence, 
there  is  no  such  presumption.  As  we  have 
said,  this  does  not  affect  the  principle  of  law 
that  when,  by  reason  of  the  machinery  and 
appliances  used  by  the  common  carrier  wholly 
under  Its  control,  a  passenger  Is  injured,  this 
fact  shows  prima  fade  n^llgence  on  the  part 
of  the  carrier. 

Looking  to  eminent  authority  for  expres- 
sion on  this  subject,  we  find  the  following  an- 
noimcement  In  Nellls  on  Street  Railroad  Ac- 
cident Law,  pp.  690,  591:  "Where  the  plain- 
tiff is  a  passenger  on  a  street  car,  a  prima 
facie  case  of.  negligence  is  made  out  by  show- 
ing the  happening  of  the  accident  during  the 
course  of  transportation;  and,  if  the  injury 
was  caused  by  apparatus  wholly  under  its 
control,  furnished  and  applied  by  It  a  pre- 
sumption of  negligence  on  the  part  of  the 
company  is  raised,  and  the  burden  Is  on  thQ 
latter  to  prove  Itself  not  guilty  of  negli- 
gence." The  same  rule  is  substantially  lal^ 
down  by  Shearman  &  Redfleld  on  tbe  Law  ot 
Negligence,  and  by  ail  other  authority.  In 
Gleeson     Tirguna  Midland  B.  B.  Oo,  140 
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TJ.  S.  435,  11  Sup.  Ct.  859,  33  L.  Ed.  458, 
whicli  was  au  action  for  damages  caused 
by  a  landslide  In  a  railway  cut,  the  doctrine 
of  "res  Ipsa  loquitur"  was  applied,  and  the 
court  announced  the  rule  as  follows:  "Since 
tbe  decisions  In  Stokes  t.  Salstoustall,  13  Pet 
18l',  10  L.  Ed-  115,  and  New  Jersey  R.  & 
Trans.  Co.  v.  Pollard,  22  Wall.  341,  22  L. 
Ed.  877,  It  bas  been  settled  law  in  this  court 
that  the  happening  of  an  Injurious  accident 
Is,  In  passenger  cases,  prima  facie  evidence 
of  negligence  on  tbe  part  of  tbe  carrier,  and 
that  (tbe  passenger  being  himself  In  tbe 
exercise  of  due  care)  the  burden  then  rests 
upon  tbe  carrier  to  show  that  Its  whole  duty 
was  performed,  and  that  the  Injury  was  un- 
avoidable by  human  foresight.  The  rule  an- 
nounced in  those  cases  has  received  general 
acceptance,  and  was  followed  at  the  present 
term  in  Inland  &  Seaboard  Coasting  Co.  v. 
TolsoD,  139  U.  S.  551,  11  Sup.  Ct.  653,  35  L. 
Ed.  270."  In  answer  to  the  contention  of  tbe 
carrier  in  that  case,  to  tbe  effect  that  the 
operation  of  the  rule  was  confined  to  cases 
where  tbe  accident  resulted  from  defective 
arrangement,  management,  or  misconstruc- 
tion of  things  over  which  the  defendant  had 
Immediate  control,  etc.,  tbe  court  said:  "Nei- 
ther of  these  attempted  distinctions  is  aoond, 
since,  as  has  been  shown,  the  defect  was  in 
the  construction  of  that  over  which  tbe  de- 
fendant did  have  control  and  for  which  It 
was  responsible,  and  since  the  slide  was  not 
caused  by  the  act  of  God,  In  any  admissible 
sense  of  that  phrase.  Moreover,  it  these 
distinctions  were  sound,  stilt,  as  a  matter  of 
correct  practice,  the  modification  should  have 
been  made.  The  law  is  that  tbe  plaintiff 
must  show  negligence  In  the  defendant  This 
is  done  prima  facie  by  showing,  If  tbe  plain- 
tiff be  a  passei^r,  that  the  accident  occur- 
red. If  that  accident  was  in  fact  the  result 
of  causes  beyond  tbe  defendant's  responsibil- 
ity, or  of  tbe  act  of  God,  it  is  still  none  the 
less  true  that  the  plaintiff  has  made  out  bis 
prima  facie  case.  When  be  proves  the  oc- 
currence of  the  accident,  the  defendant  must 
answer  that  case  from  all  the  circumstances 
of  the  exculpation,  whether  disclosed  by  one 
party  or  the  other.  They  are  its  matter  of 
defense."  So  that  it  will  be  seen  that  tbe 
court  in  that  case  went  further  than  it  Is 
necessary  to  go  here,  because  the  fact  is 
undisputed  in  this  case  that  the  accident 
was  caused  by  appliances  over  which  the 
appellant  bad  absolute  control. 

This  broad  announcement,  however,  has 
been  somewhat  modified  by  this  court  lu 
Hawkins  T.  Front  Street  Cable  Ry.  Co.,  3 
Wash.  St.  592,  28  Pac.  1021,  16  L.  R.  A. 
808,  28  Am.  St  Rep.  72,  where  It  was  held 
that  tbe  statement  that,  where  a  passenger 
was  being  carried  on  a  train  and  was  injured 
without  fault  of  his  own,  there  was  legal  pre- 
sumption of  negligence,  casting  upon  the 
carrier  tbe  burden  of  disproving  It,  was  too 
broad.  But  that  was  upon  the  express 
ground  that  the  natore  of  the  accident  was 


not  such  as  to  warrant  saying  anything 
about  the  machinery;  the  case  being  an  ac- 
cident caused  to  the  passenger  while  occupy- 
ing a  seat  upon  the  dummy  car  of  a  cable 
railway,  by  reason  of  a  collision  between  the 
dummy  and  a  wagon  which  was  on  the  track. 
But  the  rule  announced  in  Federal  Street^ 
etc.,  Ry.  Co.  V.  Gibson,  96  Pa.  83,  was  In- 
dorsed In  that  case,  as  being  the  proper  rnle, 
and  there  it  was  said:  "It  Is  true,  in  many 
cases,  the  mere  fact  of  injury  to  a  passenger 
raises  tbe  presumption  of  want  of  care  on 
tbe  part  of  the  railroad  company.  Such  la 
the  case  when  the  injury  results  from  defect- 
ive trade,  cars,  machinery,  or  motlTe  power.** 
The  whole  case  condnsiTely  shows  that  there 
was  no  attempt  to  disturb  the  well-settled, 
rule  that,  where  the  accident  was  caused  by 
machlnray  or  equipment  over  which  tbe  car- 
rier had  absointe  control,  the  presumption  of 
negligence  on  the  part  of  the  carrier  would 
attach.  And  no  farther  modification  waa  In- 
tettded  by  this  court  in  Allen  t.  Nortbem 
Pacific  Ry.  Co.,  supra.  The  court  there 
quoted  approvingly  from  Elliott  on  Rallroada* 
S  1644,  whi<di  Ifl  as  follows :  "It  is  therefore 
too  broad  a  statemeat  of  tbe  rule  to  say  that 
in  all  cases  a  presumption  of  negligence  on 
the  part  of  the  carrier  arises  from  the  mere 
happening  of  the  accident  or  an  Injury  to  a 
passenger,  r^ardlMs  of  the  circumstances 
and  nature  of  the  accident.  The  true  role 
would  seem  to  be  that,  when  the  Injury  and 
circumstances  attending  It  are  so  unusual 
and  of  such  a  nature  that  it  could  not  well 
hare  happened  without  the  company  bring 
negllgoit,  or  when  it  is  caused  by  acenethlng 
connected  with  tbe  equipment  or  operation 
of  the  road  orer  which  the  company  has  en- 
tire control,  without  contributory  negligence 
on  tbe  part  of  the  passenger,  a  presumptlcHh 
of  negligence  on  the  part  ot  fbe  company 
usually  arises  from  proof  of  such  facts.  In 
the  absence  of  anything  to  the  contrary,  and 
the  burden  is  then  cast  upon  tbe  compai^  to 
show  that  its  n^IIgeuce  did  not  cause  the 
Injury."  It  would  seem  that  this  case  falls 
squarely  within  the  announcement  there 
made.  The  accident  was  unquestionably 
caused  by  something  in  connection  witb  the 
equipment  or  operation  of  the  road  over 
which  the  company  had  entire  control,  and  it 
is  not  contended  that  tbere  was  contrlbutorj 
negligence  on  the  part  of  the  passenger.  It 
follows,  then,  from  the  announcement  of  Mr. 
Elliott  quoted,  and  which  Is  also  cited  by  the 
appellant  in  this  case,  that  the  presumption 
of  negligence  on  the  part  of  the  company 
arises  from  such  facts,  and  this  is  all  tbat 
is  stated  by  the  instruction  complained  ot. 
Tbe  modification  In  all  the  cases  mentioned 
Is  simply  to  the  extent  tbat  It  is  not  anffi- 
dent  to  make  the  hare  allegation  tbat  tbe 
plaintiff  waa  a  passenger  on  tiie  defendant's 
cars  and  that  an  accident  occurred  by  reason 
of  which  be  was  Injured,  or  to  rely  upon  socb 
proof,  or  to  give  such  an  InstructloD,  because 
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manifestly  many  accidents  miglit  occur  to  a 
liassenger  on  a  train  the  cause  of  whlcb  conld 
not  to  any  extent  be  attributed  to  the  negli- 
(fence  of  the  carrier. 

This  question  has  afcnin  lately  been  before 
this  court,  and  tbe  authorltlpH  Reiierally  re- 
viewed. In  the  case  of  Williams  v.  Simkaue 
Falls  &  Northern  Ry.  Co..  80  Pac.  1101.  where 
it  was  held  that  evidence  that  the  injury  of 
a  passenger  was  connected  with  the  opera- 
tion of  a  railroad  malies  it  a  prima  facie 
case  of  negligence,  devolving  on  the  carrier 
tbe  duty  of  overcoming  the  presumption. 
And  tbe  distinction  was  shown  there  between 
Instructions  which  were  absolutely  unlimited 
in  their  scope,  and  which  might  lead  the  Jury 
to  believe  that  even  the  proof  of  an  accident 
caused  by  some  agency  which  was  not  con- 
nected with  the  operation  of  the  road  would 
make  a  prima  facie  case  of  negligence  on  tbe 
part  of  the  carrier,  and  an  Instruction  which 
applied  to  accidents  occurring  by  reason  of 
something  connected  entirely  with  the  opera- 
tion of  the  road,  citing  Thompson's  Com- 
mentaries on  the  Law  of  Negligence,  vol.  3, 
S  2754,  where  these  distinctions  are  plainly 
set  forth.  It  Is  true  that  this  case  is  now 
pending  in  this  court  on  a  petition  for  re- 
hearing, but  the  petition  does  not  raise  any  of 
the  questions  involved  in  tbe  case  at  bar. 
We  think  that.  If  the  doctrine  of  res  Ipsa 
loquitur  could  be  applied  In  any  case  of  ac- 
cident between  a  passenger  and  a  common 
carrier,  It  would  naturally  apply  in  this 
case. 

The  appellant,  however,  Insists  that,  even 
If  under  the  general  rule  it  should  apply,  it 
cannot  apply  under  tbe  circumstances  of  this 
case,  because  tbe  rest>ondent  was  not  relying 
upon  the  operation  of  tbe  car  by  the  appel- 
lant, and  was  therefore  not  a  passive  recip- 
ient; and  tbe  presumption  of  n^ilgence 
could  not  obtain  because  he  acted  himself  and 
to  a  certain  extent  to(^  the  matter  into  his 
own  hands  by  jumping  from  the  car;  and 
some  cases  are  cited  In  support  of  this  con- 
tention. We  think,  upon  an  examination  of 
the  cases,  that  they  do  not  In  any  manner 
sustain  appellant's  contention,  and  that, 
when  It  is  conceded,  as  it  must  be  from  an 
examination  of  the  testimony  in  this  case, 
that  the  plalntUT  was  warranted  In  retreat- 
ing from  the  peril  which  threatened  him, 
and  when  In  fact  he  would  have  been  guilty 
of  contributory  negligence  If  he  had  not  at- 
tempted to  save  himself  by  retreating,  there 
Is  no  equitable  rule  which  could  deprive  blm, 
by  reason  of  such  cautionary  action  on  bis 
part  from  pleading  negligence  on  the  part  of 
the  carrier. 

It  It  further  earnestly  contended  by  the 
appellant  that,  in  any  event.  It  was  shown  by 
the  appellant  that  there  was  no  negligence 
on  the  part  of  tbe  carrier,  end  that  tbe  court 
should  bnve  sustained  the  challenge  as  to 
the  legal  sufficiency  of  tlie  evidence.  An  ex- 
amination of  this  teRtimony  satisfies  us  that 
It  was  not  proven  that  the  cause  of  the  blow- 


out of  tbe  controller  was  beyond  appellant's 
control.  It  was  simply  shown  by  the  wit- 
nesses who  testified  that  they  did  not  know 
what  the  cause  was,  and  thnt  sometimes  a 
blow-out  would  occur  and  the  cause  could 
not  be  ascertained.  But,  outside  of  this, 
there  wns  testimony  offered  by  tbe  resimnd- 
eut  sliDwIng  different  causes  for  the  explosion 
which  might  have  been  controlled  and 
remedied  by  the  appellant,  and  under  tbe 
testimony  it  was  a  question  for  the  jury  to 
determine  whether  tbe  appellant  rebutted 
tbe  presumption  of  negligence  wblcll,  under 
the  law,  attached  to  It  by  reason  of  tbe  ac- 
cident occurring. 

This  question  having  been  submitted  to 
the  Jury  under  proper  Instructions,  we  are 
unable  to  find  any  error  in  the  record,  and 
tile  judgment  is  affirmed. 

MOUNT,  C.  J.,  and  RUDKIN.  FULLER- 
TON,  IIADLET,  CROW,  and  ROOT,  JJ., 
concur. 


RUSSEIX  V.  GRAUMANN. 
(Supreme  Court  of  Washington.   Dec  11. 1905.) 

1.  Appeal  Bond— SuFriciENcr. 

Where,  by  a  linal  judgment,  plaintiff  takes 
nothing  and  (iefendont  reuovera  $17  costs,  _  the 
appeal  and  Kuporitedeas  bond  is  determined 
ttiereby,  independently  of  any  gamisliment  or 
tile  amount  involved  therein,  and  a  bond  for 
$240  is  sufficient. 

2.  UUSBAND  A.NU  WiFE— FaMILT  ExpEKSES— 

Liability  of  Wife. 

Under  Ballinger's  Ann.  Codes  &  St.  I  4508. 
providing  that  the  expenses  of  the  family  are 
chargeable  on  tlie  property  of  both  hnstwOd 
and  wife,  or  eitlier  of  them,  and  in  relation 
thereto  tliey  may  be  sued  jointly  or  separately, 
a  wife  is  chancenble  with  medical  and  tiospital 
expenses  rendered  her  husband,  though  she  was 
residing  in  another  state  when  the  services  were 
rendered,  where  she  corresponded  with  him 
during  his  illness  and  after  his  death  procured 
a  decree  awarding  the  estate  to  her. 

Appeal  from  Superior  Court,  Siwkane  Coun- 
ty ;  Wm.  A.  Huneke,  Judge. 

Action  by  X).  G.  Russell  against  Jenny 
Oraumann.  From  a  judgment  tor  defendant, 
plaintiff  appeals.  Reversed. 

James  Dawson,  for  aHnllont  Willis  H. 
Merriam,  for  respondent 

HADLET,  J.  This  is  an  action  to  recover 
for  services  rendered  by  tbe  plaintiff  as  a 
physician,  and  also  for  hospital  services; 
tbe  latter  claim  having  been  assigned  to  the 
plaintiff.  The  services  were  rendered  to  one 
J.  H.  Graumaun  during  his  last  illness  at 
the  Sacred  Heart  Hospital,  In  the  city  of 
Spokane.  The  defendant  was  tbe  wife  of  the 
deceased  at  the  time  of  tbe  tatter's  death. 
The  complaint  avers  that  the  deceased  and 
the  defendant  were  husband  and  wife,  and 
that  at  ail  times  mentioned  in  the  com- 
plaint they  maintained  tbe  status  and  re- 
lationship of  a  family,  mutually  contribut- 
ing to  each  other's  aid  and  support  as  such 
family.  It  Is  also  alleged  that  an  adminls- 
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trator  of  the  estate  -of  the  deceased  was 
duly  appointed  bj  tbe  superior  court  of 
Spokane  county,  and  that  tbe  claims  here 
Involved  were  duly  presented  to  said  ad- 
ministrator, and  were  allowed  by  him  and 
by  said  court,  and  that  there  are  no  assets 
of  said  estate  within  tbe  possession  of  said 
administrator  or  within  tbe  state  of  Wash- 
ington. The  answer  admits  that  at  all  times 
mentioned  In  the  complaint,  until  the  death 
of  the  deceased,  he  and  tlie  defmdant  were 
husband  and  wife,  but  denies  that  during 
those  times  they  maintained  the  status  and 
relationship  of  a  family,  mutually  contribut- 
ing to  each  other's  aid  and  support  as  such 
family.  The  cause  was  tried  by  tbe  court 
without  a  Jury,  and  resulted  in  a  Judg- 
ment for  the  defoidaut  and  for  costs  against 
the  plaintiff.  The  plaintiff  has  appealed. 

Respondent  moves  to  dismiss  tbe  appeal 
on  the  alleged  ground  that  appellant  bas 
not  furnished  an  appeal  b<md  as  required  by 
law.  It  Is  insisted  that  tbe  bond  purports 
to  be  both  a  supersedeas  and  cost  btrnd,  that 
it  Is  Insufficient  In  amount  for  a  super- 
sedeas bond,  and  that  tbe  court  fixed  no 
amount  for  such  bond.  Tbe  Judgmoit  ren- 
dered against  appellant  was  that  he  should 
take  nothing  by  bis  action,  and  that  respraid- 
ent  should  recover  f  17  costs.  The  only  pur- 
imse  tbe  suiiersedees  bond  can  serve  Is  to 
stay  tbe  Issuance  of  execution  for  tbe  fl7. 
The  Judgment  Is  a  final  one  for  the  recovery 
of  a  definite  sum  of  money.  It  was  th&x- 
fore  unnecessary  for  tbe  court  to  fix  an 
amount  for  a  supersedeas  bond.  The  bond 
given  is  In  the  sum  of  $240.  It  therefore 
Includes  tbe  $200  necessary  for  a  cost  bond, 
and,  In  addition  thereto,  more  than  double 
the  amount  of  the  Judgment 

Respondent  urges  that  a  supplemental  rec- 
ord which  she  bas  tHYmght  here  shows  that 
a  writ  of  garnishment  bas  issued  in  tbe  ac- 
tion, which  Involves  f306.30  of  her  funds, 
and  that  the  bond  Is  for  that  reason  Insuf- 
fldeut  In  amount.  Tbe  amount  of  tbe  ap- 
peal aiul  supersedeas  bond  Is  determined  by 
tbe  Judgment  in  tbe  cause,  and  Is  not  de- 
pendrait  upon  tbe  existence  of  the  garnish- 
ment or  upon  the  amount  of  funds  to  which 
It  Is  directed.  The  motion  to  dismiss  the 
appeal  Is  denied. 

Tbe  appellant  sedis  to  maintain  this  no- 
tion against  tbe  wife  under  the  authority  of 
section  4508,  Balilnger's  Ann.  Codes  &  St, 
which  reads  as  follows:  "Tbe  expenses  of 
the  family  and  the  education  of  the  chil- 
dren are  cbaigeable  upon  the  property  of 
both  husband  and  wife,  or  either  of  them, 
and  In  relation  thereto  they  may  be  sued 
Jointly  or  Separately."  That  ordinary  medic- 
al aid  and  advice  tm  the  wife  create  family 
expenses  has  be«i  repeatedly  held.  15  Am. 
ft  Eng.  Enc.  of  I.aw  (2d  Ed.)  p.  877,  and 
cases  cited,  Tbe  husband  Is  a  part  of  the 
ordinary  family,  and  under  a  statute  pro- 
viding In  general  terms  for  liability  for  "ex- 
penses of  the  family,"  as  does  our  statute 


qooted  above,  we  see  no  reason  why  medic- 
al and  hospital  services  rsidered  to  a  bus- 
band  are  not  as  fully  comprehended  In  the 
statute  as  are  those  rendered  to  a  wife.  We 
do  not  understand  that  respoudeut  serious- 
ly contends  that  such  Is  not  the  law,  but 
she  uifes  that  the  necessary  family  status 
or  relationship  intended  by  tbe  statute  did 
not  exist  between  her  and  ber  husband  so 
as  to  reoAex  ber  liable.  Tbe  record  dis- 
closes that  the  trial  court  adopted  ttiat  view, 
and  held  that  recovery  cannot  be  had  In  this 
action  for  tbe  reason  that  the  husband  and 
wife  did  not  sustain  tbe  relation  of  a  family 
within  the  mraning  of  the  statute.  We  shall 
therefore  confine  our  discussion  to  tbe  re- 
lationship that  is  shown  to  have  existed  be- 
twew  tbe  respondent  and  ber  deceased  hus- 
band. 

Appellant  urges  that  the  pleadings  do 
not  raise  the  issue  that  tbe  family  relation- 
ship had  beoi  severed,  and  that  the  testl- 
numy  upon  that  subject  Is  not  relevant  to 
any  Issue  in  the  case.  It  Is  true  the  answer 
does  not  In  terms  aYet  tbe  severance  of  such 
relation,  and  aK>ellant  argues  that  tbe  denial 
ot  the  avermaits  of  the  complaint  on  tbe 
subject  of  tbe  family  relationship  Is  couch- 
ed In  such  Involved  language  that  It  la  in- 
sufficient as  a  denial  However,  In  view  of 
the  result  we  have  detwmlned  should  be 
reached  In  the  case,  we  shall,  without  dis- 
cussion, pass  over  appellant's  contention  as 
to  the  pleadings,  shall  treat  them  as  Includ- 
ing the  issue  that  the  family  relatlonsh^ 
w^as  severed,  and  shall  consider  all  evidence 
offered  upon  that  subject  The  evidence  dis- 
closes that  for  about  three  years  the  de- 
ceased had  heea  residing  In  Spfftane,  where 
he  pursued  bis  occupation  as  a  painter.  Dur- 
ing at  least  a  part  of  that  time  tbe  respond- 
ent was  not  In  Spokane,  but  It  Is  not  eatab- 
llBbed  by  the  evidence,  as  we  view  it  that 
she  was  not  at  any  time  In  Spokane  with 
her  husband.  I>urlng  his  last  Illness,  and 
at  the  time  of  his  death,  she  was  In  the  state 
of  Pennsylvania.  But  assuming  that  re- 
spondent may  not  at  any  time  have  been 
with  her  husband  In  the  city  of  Spokane, 
it  does  not  follow  from  that  fact  alone  that 
tbe  family  relationship  bad  In  a  1^1  sense 
been  severed.  It  is  not  necessary  that  tbe 
husband  and  wife  shall  at  all  tlnm  reside 
t<vether  under  tbe  same  roof,  In  order  that 
the  legal  status  of  the  family  may  be  pre- 
served. It  Is  a  matter  of  common  knowl- 
edge that  many  husbands  in  tbelr  struggles 
fOr  a  livelihood  are  often  required  to  be  far 
from  home  and  tor  long  periods  of  time,  and 
that  such  enforced  absences  are  in  behalf  of 
tbe  family,  In  ordw  that  the  comforts  of  life 
may  be  provided  tw  than.  Such  absence 
may  be  a  strong  evidence  of  aflTectlon  and 
regard  for  the  family,  rather  than  othsx- 
wise.  It  will  not  do  to  say  that  in  such  cases 
tbe  family  status  Is  destroyed  by  somewhat 
continued  absence  of  tbe  husband.  There  Is 
nothing  In  this  record  to  show  that  tbe  de- 
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ceued  hnaband  of  respondent  did  not  eBta1»> 
Uah  his  residence  In  tbia  state  for  the  pmv 
poee  of  ptOTldlnff  for  his  family,  or  ttiat 
respondent  and  her  children  did  not  Intmd 
at  some  time  to  Join  bim  bete.  There  Is 
no  positive  evidence  in  the  case  that  any  In- 
tentlon  ever  existed  on  the  part  of  either 
hnaband  or  wife  to  sever  the  family  relation- 
^Ip^  Any  conclusion  of  that  kind  Is  a  mer* 
Inference  from  the  fact  that  the  hnsband  was 
In  Washington  and  respondent  was  In  Penn- 
sylvania. 

So  far  as  the  evidence  discloses,  an  af- 
fectionate relationship  continned  to  exist  un- 
til the  death  of  the  hnSband.  The  two  corre- 
qMnded  frequently  while  he  sojonmed  at  the 
faOBpltal  during  his  last  Illness.  Letters  of  ten- 
der solldtnde  for  her  husband  were  written  by 
rupondent  to  the  Sisters  at  the  hospital,  and 
freqnoit  anxious  Inquiry  was  made  concern- 
ing bim.  Respondent  remitted  to  the  hos- 
pital, on  different  occasions,  amounts  aggre- 
gating f72  to  apply  on  Uie  hospital  expense, 
and  promised  to  pay  ttie  remainder.  Thus 
Ae  at  all  times  during  his  Illness  manifested 
tile  moat  sincere  regard  for  his  welfare  and 
nmtributed  to  aid  In  his  comfort  More- 
over, after  the  death  of  the  hnsband,  the  re- 
apondent  petitioned  the  superior  court  of 
Spfltene  county  to  set  aside  to  her  the  entire 
estate  of  her  husband  as  being  less  than 
^,000  in  value.  Her  petition  must  have 
l>een  based  upon  tlie  existence  of  the  family 
relation.  She  procured  a  decree  awarding 
tlie  estate  to  her  for  the  support  of  herself 
and  clilldren.  The  statute  which  authorizes 
■ncfa  award  (section  6215,  Balllnger's  Ann. 
Codes  ft  St.)  was  Intended  as  a  provision  for 
the  family  surviving  the  husband  and  fa- 
ther. Respondent  cannot  claim  the  estate  of 
the  husband  In  behalf  of  the  surviving  tarn- 
ily,  and  at  the  same  time  repudiate  his  re- 
latioiuhlp  to  that  family  in  legal  contem> 
plaUon.  Under  all  the  evidence  we  think 
tiie  court  erred  in  holding  that  the  family 
relation  bad  been  severed  prior  to  the  deaOi 
of  the  husband.  In  Jennlson  ▼.  Hai^ood,  10 
nek.  (Mass.)  77,  tbe  hnsband  was  long 
absent  from  bis  family,  and  led  a  somewhat 
wandering  life.  The  court  aald :  **The  pre- 
anmptlon  is  that  he  did  not  Intend  to  aban- 
don them,  and  this  presumption  Is  so  strong 
Uiat  It  requires  the  most  cogent  pnot  to  re- 
move it**  In  Hudson  v.  King  Bros.,  23  IlL 
App.  118,  the  liability  of  the  wife  for  a 
family  expense  created  by  tbe  husband  was 
under  consideration.  It  was  contended  that 
the  wife  was  not  liable,  for  the  reason,  as 
she  claimed,  that  she  and  her  hnsband  were 
,  living  separate  and  apart.  The  husband 
was  much  away  from  his  family.  After 
reviewing  the  acts  of  the  parties  bearing  ui^ 
on  this  subject,  the  court  said:  "If  there 
bad  been  an  actual  separation,  neither  of 
the  parties  woald  have  done  as  the  evidence 
sbows  they  did.  There  Is  nothing  In  this 
point.'*  We  think  it  may  as  well  be  said 
bere  that,  if  thwe  had  been  an  actual  separa- 


tion between  respondent  and  her  husband, 
they  would  not  have  done  as  they  did. 

Respondent  relies  much  upon  the  authority 
of  Gilman  v.  Matthews  (Colo.  App.)  77  Paa 
806.  There  it  was  sought  to  establish  lia- 
bility of  a  wife  for  the  expense  of  clothing 
used  by  tbe  husband  alone.  It  was  held 
under  the  Issues  and  focts  shown  in  evidence 
that  the  wife  was  not  liable.  The  court 
bowever,  stated  in  the  opinion  that  there 
was  no  evidence  lAowlng  that  the  family  re- 
lation existed  between  the  parties.  While 
It  may  appear  from  the  reasoning  of  that 
court  that  Us  views  may  not  be  altogether 
in  harmony  with  what  we  have  hereinbefore 
said  concerning  the  nature  of  facts  which 
may  be  sufficient  to  establish  the  legal  ex- 
istence of  tiie  family  relation,  yet  the  case 
tUteH  was  determined  In  favor  of  the  wife, 
on  the  theory  that  tiie  family  relation  was 
not  shown  to  exist  Such  is  not  true  In  the 
case  at  l>ar  under  our  views  of  the  evidence, 
as  already  stated.  It  follows  that  appellant 
is  entitled  to  recover. 

The  jndgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  Judg- 
moit  for  appellant 

MOUNT,  C.  J.,  and  FULLERTON,  BUD- 
KIN,  CROW,  DUNBAR,  and  BOOT,  JJ.,  con- 
cur. 


LANDIS  V.  WINTBBMUTE. 
(Sapreme  Court  of  Washington.  Dec.  18,  190S.) 

1.  COIHTRACTS  —  OOOD  VATTB  —  COKFZDEinuL 
Relations. 

Where  confidential  relations  are  shown 
to  exist  between  parties  to  a  transaction,  the 
burden  of  showing  good  faith  In  the  transaction 
is  upon  tbe  party  asserting  it 

2.  Sales — Rescission. 

Plaintiff  wu  an  elderly  woman  without 
business  experience.  Defendant  was  an  attorney 
to  whom  plaintiff  was  recommended,  and  whom 
she  employed  to  make  Investments  for  her.  De- 
fendant sold  to  plaintiff  certain  mining  stod^ 
at  SI  per  stiare.  which  tbe  ^Il^n^T^g  company 
itself  was  selling  for  only  SO  cents  a  share,  and 
did  not  tetl  plaintiff  that  Be  was  selling  his  own 
stock  to  her.  Held,  that  plaintiff  was  entitled, 
up<Hi  learning  tbe  real  facts,  to  rescind  the  sale 
of  the  stock  and  to  have  the  purchase  money 
retamed  to  her. 

3.  Same — Time  vob  Rescission — ^Delat. 

Delay  in  instituting  proceedings  to  rescind 
a  contract  of  sale  and  to  recover  tbe  purchase 
money  on  the  ground  of  abuse  of  confidential 
relations  by  toe  seller  did  not  constitute  a 
waiver  of  the  right  to  rescind,  where  aacb 
dela^  resulted  from  temporary  alieviatiin  of 
suspicions  and  ignorance  and  inexperience 

4.  EsTOPPXL— Inconsistent  Positiokb. 

A  purchaser  of  stock  in  a  corporation  was 
not  estopped  to  maintain  an  action  to  re^icind 
the  contract  of  sale  by  attending  and  participat- 
ing in  a  stockholders'  meeting  after  the  com- 
mencement of  the  action,  where  she  had  tendH^ 
the  stock  to  the  seller  prior  to  tbe  commence- 
ment of  the  action,  and  nad  demanded  a  return 
of  the  purchase  money,  which  had  been  refused. 

Appeal  from  Superior  Court  Pierce  Coun- 
ty ;  Thad.  Huston,  Judge. 
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Action  by  Martha  X.  Landia  agalnet  J.  A. 
Witttermate.  From  a  Judgment  of  dlimlsaal, 
plaintiff  ainwals.  Bevened. 

Roberts  &  Leehey  and  John  M.  Boyle,  for 
ai^llant  John  A.  Sbackleford  and  A.  U. 
Dmnian,  for  nvpondcnt 

BOOT,  J.  Appellant  came  to  Tacoma  from 
Pmnsylvanla  In  May,  1901,  beins  then  about 
tie  years  of  agei  and  being  nearly  70  at  the 
time  of  the  trial  of  this  cau8&  She  bad  about 
fll,000  In  money  aftw  buying  a  home.  Be- 
spondent  was  a  real  estate  and  Investment 
agent ;  also  an  admitted  attorney  at  law,  but 
not  engaged  In  general  practice.  He  having 
been  recommoided  to  her  as  a  manof  reliabil- 
ity, she  employed  him  to  examine  an  abstract 
of  certain  propoty  which  she  had  bought,  or 
waa  Intending  to  purchase.  Subsequently 
she  invested  considerable  mon^  in  warrants 
and  dellnauaicy  tax  certLflcates ;  this  all  be- 
ing done  through  respondent  In  January, 
1002,  she  purchased  from  or  through  re- 
spoi^ent  5,000  shares  of  mining  stock,  for 
which  she  paid  ¥5,000  in  cash.  She  claima 
that  respondent  represented  to  her  as  fol- 
lows: That  be  was  buying  this  stock  for 
her  from  the  mining  company;  that  the 
stock  was  very  valuable;  that  the  company 
had  valuable  improvements  upon  Its  prop- 
erty, and  would  pay  monthly  dividends  at 
the  rate  of  10  per  cent,  per  annum  upon  her 
stock ;  that  she  would  obtain  the  first  divi- 
dend during  the  next  month,  February.  She 
testified  that  she  was  reluctant  to  make  the 
investment,  but  was  strenuously  urged  by 
him  to  so  do,  and  made  the  purchase  upon 
his  advice,  representations,  and  urgent  re- 
quest Many  of  the  representations  which 
she  claims  that  he  made  were,  if  so  made, 
nntme.  Her  testimony  In  support  of  all 
these  contentions  was  disputed  npon  Its  ma- 
terial points  by  respondent  The  latter 
claimed  that  appellant  came  to  see  htm  one 
day,  and  asked  If  he  knew  of  a  good  Invest- 
ment for  her,  saying  that  she  for  some  rea- 
Boa  disliked  to  be  buying  warrants  and  delin- 
quency certificates  as  she  had  been  doing, 
but  preferred  some  other  form  of  Invest- 
ment; that  he  told  her  he  wonid  sell  5,000 
shares  of  this  mining  stock  to  her  for  $5,000, 
and  told  her  honestly  and  fully  of  the  con- 
dition of  tbe  mining  company  and  Its  pros- 
pects, so  far  as  be  knew ;  that  sbe  took  time 
to  cooiBlder  the  matter,  returning  to  talk 
It  over  two  or  three  times  before  buying. 
Her  contention  and  evidence  was  that  ebe 
was  relying  upon  respondent  as  her  attorney 
and  agent;  whereas  respondent  claims  and 
testified  that  he  was  not  her  agent  or  attor- 
ney, and  that  there  was  no  confidential 
relation  or  fiduciary  capacity  existing.  Tbe 
undisputed  evidence  of  other  persons  ad- 
duced at  the  trial  shows  that  the  com- 
pany was  not  selling  any  stock  for  more 
than  50  cents  per  share.  Appellant  main- 
tains that  she  did  not  know  tbat  sbe  was 
buying  the  stock  from  respondent;  that  he 


nevar  told  her  that  It  was  his  stodk,  but  did 
represent  to  her  tbat  he  was  buying  It  from 
the  company,  and  tbat  it  cost  (1  per  share. 
Respondent  denied  that  he  had  made  Invest- 
ments for  appellant,  but  claims  that  all  of 
their  dealings  were  such  that  at  the  time  of 
this  stock  transaction,  there  was  no  relation^ 
ship  of  principle  and  agent,  attorney  and 
client  or  other  confidential  or  fiduciary  ca- 
pacity. 

It  appears  from  the  evidence  that  appel- 
lant some  time  after  this  sale,  requested 
respondent  to  write  a  letter  to  a  friend  of 
hers  In  Pennsylvania,  Informing  tbe  latter 
of  appellant's  business  aflFairs  and  Invest-^ 
ments.  Complying  with  this  request,  re- 
spondent wrote,  as  he  admits,  the  following 
letter:  "Tacoma,  Washington,  February  11, 
1902.  Miss  S.  J.  Mcllwaine,  Pittsburg; 
Penn. — Dear  Madam :  Mrs.  Martha  I.  Landl«, 
for  whom  I  have  been  doing  some  business 
of  late  and  making  for  her  some  Investments, 
has  frequently  mentioned  your  name  and  said 
to  me  that  If  at  any  time  I  cared  to  drop 
you  a  line  concerning  ber  business  tbat  to 
let  you  know  about  It  tbe  some  as  If  It  was 
being  told  to  her  that  you  was  a  person  In 
whom  she  had  the  utmost  confidence  and 
tbat  yon  was  ber  best  friend.  Now  on 
such  a  good  recommendation  and  with  her 
permission  I  will  say  that  Mrs.  Landls'  Invest- 
ments have  been  of  three  kinds,  to  wit :  Coun- 
ty Tax  Certificates  tbat  draw  a  rate  that  net 
to  Mrs.  I^iidis  ten  per  cent  on  her  money, 
and  are  sure  and  safe,  the  second  class  of  In- 
vestment Is  County  Warrants  that  are  pur- 
chased so  as  to  make  a  rate  on  the  invest- 
ment of  eight  per  cent  and  sometimes  It 
happens  to  run  much  higher,  for  Instance  on 
one  lot  of  warrants  tbat  were  bought  for 
$307.40  on  October  15th,  1001,  were  called  on 
the  10th  of  this  month  and  the  net  profit 
wilt  be  $24.30,  which  makes  the  Investment 
yield  her  a  rate  of  about  30  per  cent  on  tho 
investment  of  course  not  all  of  the  rest  of  the 
wairants  can  be  expected  to  do  so  well  bat 
In  each  Investment  they  will  exceed  the  eight 
per  cent,  counted  on,  to  make  this  rate  ran 
so  high  I  buy  tbe  warrants  from  persons  wba 
want  to  use  their  money  for  otlier  purposes 
and  sell  at  a  discount  The  third  class  of  in- 
vestment was  in  some  stock  of  a  gold  mine 
near  Ketchikan,  Alaska,  this  mine  I  have  been 
watching  for  some  time  and  upon  learn- 
ing of  its  proven  richness  bought  $5,300.00  of 
the  stock  myself  and  then  I  persuaded  tbe 
owners  who  did  not  care  to  sell  stock  to  let 
me  have  some  for  Mrs.  Landls  and  finally- 
they  consented  to  let  It  go  and  on  this  stock 
Mrs.  Landls  gets  a  sure  10  per  cent  dlvldoad 
which  is  paid  monthly  and  when  the  final 
dividend  is  paid  between  now  and  January 
Ist,  1003,  sbe  gets  all  over  tbe  10  per  cent, 
the  former  part  of  tbe  dividend  I  advance 
to  ber  until  the  stock  proves  Itself  and  runs 
above  10  per  cent.  I  am  expecting  to  get 
for  my  stock  at  least  three  dollars  for  one 
within  two  years.  I  have  lived  In  Tacoma 
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Bince  1883  and  this  Is  the  first  time  that  I 
ever  Invested  In  mining  stock,  and  yon  may 
feel  sure  that  the  mine  must  have  been  very 
good  indeed  to  have  Induc-ed  me  to  take  the 
stock,  I  think  that  of  all  the.  Inventments 
that  Mrs.  Landis  1ms  this  will  be  by  far  the 
most  profitable  one.  With  this  much  I  will 
close  for  this  time,  and  will  be  ready  to 
give  other  Information  that  yon  may  care  to 
know.  Yours  Respty,  J.  A.  WIntermute." 
To  our  minds  this  letter  furnlfihed  iMtent 
corroboration  of  appellant's  testimony.  That 
respondent  had  made  Investments  for  her, 
and  that  the  relationship  of  attorney  and 
client  or  principal  and  agent  existed  be- 
tween them,  clearly  appears  from  a  reading 
of  this  letter.  From  the  evidence  In  tho 
case  it  appeared  that  once  a  month,  for  two 
years  or  more  after  the  sale,  respondent 
paid  to  appellant  the  monthly  proportion  of 
the  10  per  cent  dividend  which  she  claims 
he  had  told  her  would  be  paid  by  the  com- 
pany upcm  this  stodc  if  she  purchased  It. 
She  supposed  that  these  monthly  payments 
were  the  dividends  being  paid  on  account  of 
her  stock.  Respondent  claims  that  he  ad- 
vanced these  to  her  as  a  matter  of  courtesy  on 
account  of  her  having  but  little  money  on 
hand,  expecting  to  be  reimbursed  when  the 
company  should  get  upon  a  paying  basis. 
As  a  matter  of  fact,  the  company  paid  no 
dividends.  Appellant  now  claims  that  the 
making  of  these  monthly  payments  was  for 
tlie  purpose  of  allaying  any  suspicion  she 
might  have,  and  of  preventing  her  from 
Investigating  the  circumstances  surrounding 
the  purchase  of  the  stock,  and  ascertaining 
the  true  facts  as  to  its  ownership,  value,  and 
selling  price.  It  appears  from  the  evidence 
that  this  mining  company  had  some  claims 
upon  which  It  had  done  work  and  made  Im- 
provements to  the  extent  of  $12,000  or  flQ,- 
000,  and  that  the  tests  made  of  the  ore  and 
the  veins  were  such  as  to  reasonably  Induce 
the  belief  that  the  proiwrty  was  valuable, 
that  $2,800  worth  of  gold  had  been  extracted 
from  ore  which  had  been  taken  from  the 
claims,  and  that  the  prospects  of  the  stock 
becoming  valuable  were  good. 

The  case  was  tried  In  the  superior  court 
before  the  Judge  without  a  Jury,  and  at  the 
close  of  the  evidence  the  case  was  dismissed 
for  the  reason  assigned  by  the  trial  Judge 
that  he  did  not  think  plaintiff  had  made  out 
a  case.  We  have  been  unable  to  arrive  at 
the  same  conclusion.  From  the  evidence 
taken  as  a  whole,  having  In  mind  the  motives 
and  Inducements  that  ordinarily  actuate 
people,  we  cannot  believe  that  an>ellant 
would  have  paid  $1  per  share  for  this  stock, 
when  Its  highest  selling  price  was  only  50 
cents  per  share,  had  she  not  been  misled. 
We  can  hardly  believe  that  ai^llant  would 
have  Invested  $5,000  in  a  purchase  of  mining 
stock  from  respondent  if  she  had  known 
that  It  belonged  to  respondent  without  hav- 
ing made  some  Inquiry  and  investigation, 
concerning  the  company,  of  some  other  per^ 


stm  having  knowledge  of  Us  property  and  af- 
fairs. At  least  It  hardly  seems  credible  that 
she  would  thus  have  made  a  purchase  of  his 
stock,  unless  the  relationship  existing  be- 
tween them  was  of  such  a  confidential 
nature  as  to  Induce,  her  to  rely  upon  bis 
representations  concerning  the  matt^.  It 
Is  uot  claimed  that  she  knew  anything 
about  this  company,  ot  that  she  ever  heard 
of  it  prior  to  the  time  respondent  mentioned 
it  to  her.  It  appears  from  the  evidence  that 
she  had  been  a  farmer's  wife,  and  that  her 
experience  in  business  mattMs  was  limited 
to  those  matters  appertalnli^  to  the  carry- 
ing on  of  a  farm,  and  to  looking  after  such 
notes  and  mortgages  as  secured  flie  extra 
money  which  she  possessed.  It  tytpears  that 
she  knew  nothing  whatever  about  mining 
companies,  and  was  unfamiliar  with  ttie 
methods  of  busines  ordinarily  obtaining 
among  them;  that  she  had  never  seen  a 
certificate  of  stock  prior  to  the  purchase 
made  herein.  We  are  not  disposed  to  be- 
lieve that  respondent  thought  appellant  was 
making  a  purchase  of  wwthless  stock.  We 
think  that  he  believed  this  stock  to  be 
valuable,  and  that  )t  would  become  more 
valuable  and  make  her  a  profitable  invest- 
ment. But  the  error  of  respondent  was  In 
not  fully  revealing  to  appellant  all  of  the 
facts,  and  especially  those  as  to  his  own 
relatioushtp  to  this  stock,  and  In  making  a 
profitable  (to  himself)  sale  to  one  who,  upon 
the  strength  of  the  confidential  relations 
existing  l>etween  them,  became  the  pur- 
chaser. Here  was  an  old  lady,  for  whom  he 
had  been  doing  business,  engaging  in  trans- 
actions wherein  she  hod  relied  upon  hln 
honesty  and  ability,  and  by  reason  of  which 
she  had  come  to  feel  that  she  could  trust  him. 
Even  if  he  believed  tliat  the  stock  was  valu- 
able, and  would  become  much  more  so,  never- 
theless he  knew  that  he  was  selling  to  this 
appellant  for  $1  per  share  that  which  had 
cost  blm  only  half  that  sum;  that  he  was 
niakti^  a  sale  which  he  could  not  hare  made, 
but  for  the  trust  and  confidence  which  she 
had  in  him  and  tlie  representations  which 
he  had  made.  One  who  acts  as  an  attorney 
for  a  client,  or  as  an  agent  for  a  principal, 
should  not  only  be  alMolutely  honest  but 
should  use  the  utmost  effort  to  make  the 
dealings  fair,  frank,  and  bonwable;  and 
this  Is  especially  true  in  dealings  with  one 
inexperienced  or  otherwise  Incapable  of  self- 
protection.  And  In  transactions  between  at- 
torneys and  clients,  or  principals  and  con- 
fidential agents,  courts  will  not  be  astute 
to  find  or  recognise  technicalities  and  subtle 
distinctions  by  means  of  which  such  at- 
torneys and  agents  may  escape  the  responsi- 
bilities resting  upon  them.  The  fact  that  the 
past  transactions  of  the  parties  have  been 
such  as  to  awaken  In  the  one  a  feeling  of 
confidence  and  trust  toward  the  other,  and 
that  by  reason  of  that  faith  such  an  one 
is  further  relied  upon,  goes  a  long  way  tfr- 
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Trard  sbowing  tbe  latter  transactton  to  be 
me  arising  from  a  confldentlal  relationship. 
Where  such  relations  are  shown  to  exist,  the 
burden  vt  showing  the  good  taltb  of  the 
transection  Is  upon  the  one  asserting  it  14 
Am.  ft  Bng.  Enc.  of  Law  (2d  Bd.)  p.  194. 

Mot  overlooking  the  kindly  purposes  re- 
spondent may  hare  had  In  this  transactioDt 
we  are  nevertheless  of  the  opinion  that  the 
cfrcumstances  Inducing  appellant  to  make 
tbe  porcbase  of  this  stock  were  such  that 
she  was  entitled,  upon  learning  the  real 
facts,  to  rescind  said  sale  and  have  a  return 
at  tbe  purchase  money.  "A  stockbroker,  In 
making  sales  or  purchases  for  a  client,  may 
not  act  as  both  principal  and  agent  In  the 
same  transaction  without  his  client's  assent, 
glren  upon  full  knowledge  of  the  facts.  If 
be  assumes  to  do  so,  the  client  may  either 
repudiate  the  transaction  or  may  affirm  It 
and  hold  the  broker  to  the  price  reported. 
*  *  *  Also,  the  broker  may  not  act  as 
agent  for  both  the  buyer  and  seller  In  tbe 
same  transaction.  In  each  of  the  cases 
above  mentioned  It  Is  Immaterial  whether  or 
not  there  was  actual  fraud  intended  or  ac- 
tual injury  done;  such  dealings  being  pro- 
hibited upon  grounds  of  public  policy."  26 
Am.  &  Bng.  Bnc  of  Law  (2d  Ed.)  p.  1063. 
Story  on  Ekiulty  Jurisprudence  (12th  Ed.)  at 
flection  322,  says:  "One  sustaining  a  relation 
of  trust  Is  never  allowed  to  make  any  profit 
for  himself."  And  the  same  author,  at  section 
31S,  says:  "There  must  be  entire  good  faith 
and  full  disclosure  of  all  facts  and  circum- 
stances." And  at  section  S16:  "If  an  agent 
sella  his  own  property  as  the  property  of  an- 
other, without  disclosing  that  fact,  the  sale  Is 
void"  In  tte  case  ol  Ruhl  v.  Mott,  120  Cal. 
468.  58  Pac.  M6,  the  Supreme  Court  of  Cali- 
fornia said:  "Equity  always  views  with 
■trictnesB  the  business  dealings  of  a  man 
with  one  who  stands  In  a  position  of  de- 
pendence or  confidence  to  him,  when  that 
relationship  is  either  voluntarily  assumed  or 
Is  Imposed  by  opMatlcxi  of  law." 

It  is  urged  by  respondent  that  appellant, 
after  discovering,  or  being  In  a  position  to 
discover,  the  real  facts  as  to  the  stock  and 
the  mining  company,  n^lected  for  a  long 
time  to  rescind,  but  continued  to  receive  the 
mwthly  payments  which  respondent  was 
making  in  lieu  of  dividends.  It  api>ears  that 
after  she  had  been  informed  that  this  stock 
had  been  sold  by  the  company  for  50  cents  a 
■hare  Instead  of  $1  she  called  upon  re- 
q>ondent  and  asked  to  see  his  certificates  of 
stock.  They  were  shown  to  her.  She  saw 
iwlnted  upon  these  certificates  the  words, 
"Shares  (1  each."  From  this  she  Inferred 
tiiat  bis  shares  had  cost  $1  each,  being  in- 
experienced, and  not  knowing  that  those 
words  Indicated  the  par  value  of  the  stock 
rather  than  Its  selling  price.  This  and  other 
matters  allayed  her  suspicions  temporarily, 
and  delayed  her  taking  action  In  the  matter. 
But  we  do  not  think  her  conduct  and  delay 


amounted  to  &  waiver  ct  her  right  to  reflclnd. 

It  also  appean  that  after  tbe  commence- 
ment of  this  action  appellant  attended  one 
ot  tbe  meetings  of  the  stockholders  of  this 
mining  company,  and  participated  therein  as 
an  owner  of  this  stock.  It  is  contended  by  re- 
spondent that  this  amounts  to  a  ratification  of 
the  purchase  and  a  waiver  of  any  rights  which 
she  might  have  bad  to  a  rescission.  We  do  not 
think  that  this  action  of  the  appellant  con- 
stituted an  estoppel.  She  had  tendered  this 
stock  to  respondent  prior  to  tbe  commence- 
ment of  this  action,  and  demanded  the  re- 
turn of  ber  money,  which  bad  been  refused. 
She  was  therefore  left  In  possession  of  the 
stock.  The  voting  of  It  at  the  meeting,  in 
our  opinion,  does  not  militate  against  her 
rights  In  this  action.  In  fact,  we  are  not 
sure  but  that  It  was  her  duty  as  the  holder  of 
that  8tocl{  to  be  at  said  meeting  and  vote  tbe 
same  in  the  Interests  of  the  company,  in- 
stead of  remaining  absent  and  neglecting  the 
Interests  represented  by  said  stock.  1  Cook 
on  Corporations  (4th  Ed)  1 356,  says:  "Where 
a  party  has  a  right  to  return  the  stock  and 
receive  back  his  mon^,  he  may.  after 
making  a  tender,  do  any  acts  In  regard  to  the 
stock  reasonably  necessary  to  protect  hla 
Interests,  and  yet  not  lose  his  rl^t  to  re- 
scind." 

The  Judgment  of  the  honorable  superior 
court  will  be  reversed,  and  the  cause  remand- 
ed, with  Instructions  to  enter  a  Judgment  In 
favor  of  appellant  In  a  sum  equal  to  tbe 
difference  between  $5,000  and  the  total 
amount  paid  by  respondent  to  the  appellant 
In  tbe  monthly  paymente  referred  to.  Inter- 
eat  on  neither  sum;  tbe  stock  and  certificates 
representing  tbe  same  to  be  delivered  to, 
and  become  the  property  of,  the  reqmndent 
upon  his  satisfying  aald  Judgment  Costs  to 
appellant 

MOUNT,  C.  jr..  and  CROW.  DUNBAR, 
HADLBX,  PULLBETON,  and  BUDKIN.  JJ.. 
concur. 


HEFFRON  et  ox.  T.  FOOEL  et  nx. 
(Snprems  Court  of  Wadihigton.  Dee.  18, 190B.) 

1.  REroKiuTtoir  of  Iicsmnnnrr — Min-AKB — 
BuBDKN  or  PaooF. 

In  a  suit  to  reform  the  description  In  a 
deed  for  alleiKd  mistake,  the  burden  is  upon 
the  complainant  to  establiah  his  contention  by  a 
clear  preponderance  of  tbe  evidence. 

[Bd.  Note—For  cases  In  point,  see  vol.  42, 
Cent  Dig.  Reformation  of  Instruments,  If  164^ 
15T.  icon  w  «^ 

2.  Save — EvmxifCK. 

In  a  suit  to  reform  tbe  description  In  a 
deed  for  alleged  mlatake,  conflicting  evidence 
held  insufficient  to  soBtam  a  decree  m  favor  of 
complainants. 

Api>eal  from  Superior  Court,  (^balls 
County;  Mason  Irwin.  Judge. 

Suit  by  D.  J.  Heffron  and  wife  against 
LoulB  Fogel  and  wife  to  reform  a  deed. 


Digitized  by  Google 


1004 


82  PAOIFIC 


B&POBTBB. 


From  a  Judgment  In  favor  of  plalntUfa,  de- 
fendants appeal.  Reversed. 

John  C.  Hogao,  for  appellants.  Ben 
Sheeks,  for  respondents. 

ROOT,  J.  Appellants  were  tbe  owners 
of  two  lots  to,  Weatherwax  ft  Bonn's  addi- 
tion to  the  city  of  Aberdeen,  which  lots  were 
each  50  b7  ISO  feet;  the  greater  length  be- 
ing north  and  sontli.  One  ot  these  lots  bor- 
dered on  the  west  side  of  O  street,  and  was 
adjoined  the  other  upon  the  west  Along 
the  end  of  these  two  lots  on  the  north  was 
an  alley.  This  alley  and  O  street  were  pav- 
ed, and  the  sidewalk  npon  said  street  mariced 
the  eastern  bonndaxy  line  ot  aald  property. 
Prior  to  the  events  which  gave  rise  to  this 
wtion  these  appellants  had  sold  to  one  Cnr- 
tlB  a.  parcel  of  land,  82  feet  in  width,  att 
firom  Uie  sonth  end  of  their  two  lot^  and  an- 
ottier  strip  of  land,  82  feet  wide,  and  ad- 
joining Out  of  Onrtis  npon  the  north,  tiiey 
bad  -sold  to  one  Kaufman.  Upon  the  nor^ 
8ft  feet  of  these  lots,  adjoining-  and  to  the 
aDnUi  of  the  alley  forming  the  north  bound- 
ary of  the  entire  tract,  these  appellants  own- 
ed a  bouse  In  which  they  made  their  bomft 
Between  this  parcel  and  that,  sold  to  Kauf- 
man there  was  a  strip  of  land  extending 
across  the  two  lots,  and 'having  a  frontage 
of  82  feet  upon  aald  G  street  Thl»  parcel 
of  land,  with  a  honse  thereupon,  was  sold 
and  conyeyed  by  appellants  to  respondents. 
Between  the  bouse  thus  sold  and  the  honse 
occnpled  by  appellants  there  was  a  board 
sidewalk,  about  5  feet  wide,  extending  from 
Q  street  to  a  point  opposite  the  rear  of  said 
two  boufles,  and  which  was  used  by  the  oc- 
cnpanta  of  both.  The  difficulty  causing  this 
action  arose  from  the  question  as  to  where 
appellants  represented  the  division  line  to  be 
between  their  property  and  that  sold  to 
respoiidentfl.  The  latter  claim  that,  when 
they  purchased  the  property,  appellants  in- 
formed them  that  the  north  line  of  the  prop- 
erty they  were  buying  was  Indicated  by  the 
north  edge  of  the  sidewalk  lying  between  the 
two  honses.  Respondeut  Dan  HefFron  and 
fata  brother  and  a  man  by  the  narae  of  Hilts 
testify  that  they  went  to  look  at  the  property 
before  the  sale  was  made,  and  that  appellant 
Ix>u1b  Fogel  then  and  there  told  them  that 
the  line  ran  along  the  nortb  edge  of  said 
sidewalk.  This  Is  Satly  contradicted  by  Mr. 
nnd  Mrs.  Fogel,  appellants,  and  their  son 
and  daughter.  These  fonr  persons  testified 
that  prior  to  the  purchase  resjwndent  Dan 
HefCron  came  there  once  with  a  person  other 
than  Ms  brother  or  Hilts,  and  once  or  twice 
alone,  and  that  appellants  showed  him  where 
all  the  lines  were,  and  pointed  out  to  him 
the  nails  and  brass  tacks  and  notches  In  the 
Sidewalk,  yhlch.  Indicated  the  points  where 
the  lines  reached  the  street,  that  they  also 
called  ills  attention  to  the  fact  that  the 


boards  in  the  stdewolk  along  tlie  street  were 
each  a  foot  wide,  and  that  he  could  readily 
locate  the  lines  by  conntlng  these  planks; 
also  that  measuremente  were  made,  while  be 
was  there,  with  a  tepellne.  Respondents  dis- 
pute this.  The  deed  from  appellante  to  re- 
spondents described  Uils  property  as  '*tbe 
southerly  ttiirty-two  feet  of  the  northerly 
slxty-Blx  feet  of  lots  11  and  12,  blocft  3,"  etc. 
This  is  an  accurate  description  of  tiie  82 
feet  lying  Immediately  north  of  ttie  property 
theretofore  sold  to  Kaufman,  and  would 
leave  appellonte  yet  owning  34  feet  off  from 
tbe  north  eoA  ot  said -lots  and  adjoining  the 
alley  aforementioned.  Respondente  brought 
this  action  to  refbnn  said  deed  by  having 
it  dwcrlbe  the  pnqierty  conveyed  am  "tbe 
Boutlierly  thirty-two  feet  of  the  norttierly 
sixty-three  feet  three  Inches  of  lots  11  and 
12,"  etc.  It  will  be  seen  that  the  effect  of 
this  would  be  to  place  tbe  ncntherly  line  of 
respondMtts^  property  2  feet  and  9  incbes 
further  to  the  north,  where  Ht  would  follow 
the  Dortiwrly  eCgB  of  said  sidewalk.  The 
case  was  tried  before  the  court  without  a 
Jury,  and  a  decree  and  Judgment  was  ratered 
dtrectfaig  the  refmoatlon  ot  the  deed  in  ac-- 
cwdance  with  the  prayer  of  reqtODdento'' 
complaint,  and  awarding  -damages  In  tlie 
sum  of  f7.  From  tUs  ab  i^peal  Is  taken. 

Ordinarily,  beftoe  a  court  will,  reform  a- 
written  Instrument  upon  tbe  ground  of  mis- 
take, the  evidence  most  be  dear  tbat  said 
instrument  ttoes  not  esivrass  the'  agreem^t- 
and  Intentkm  of  the  parUes.  In  this  case, 
there  being  three  witnesses  testifying  as  to 
the  represoDtatiras  in  favor  ot  ttw  reoMod- 
ents,  and  tour  In  favor  of  the  appellants, 
and  there  being  nothing  In  tbe  record  to  in^ 
dlcate  that  respondents'  witnesses  were  any 
more  credible  than  .tboee  of  appellants,  it 
could  scarcely  be  said,  from  this  evidence 
akme,  that  the  description  in  tbe  deed  was 
erroneous,  and  that  the  same  should  be  re-, 
formed.  Where  there  Is  a  conflict  In  the 
testimony  of  witnesses  ae  to  a  material  point, 
tbe  court  will  naturally  took  to  conceded  or 
undisputed  facte  and  circumstences  in  the 
case  to  see  whether  ve  ■•  oat  corroborftttiim- 
may  be  found  for-  tbe  testlfoony  of  either  of' 
the  conflicting  parties,  and  to  determine  as 
to  whose  evidence  is  most  consistent  with 
the  unquestiooed  facts.  By  the  testimony  of 
appellants  and  their  children,  which  Is  cor- 
roborated by  other  witnesses  outside  of  the 
family,  it  Is  shown  that  prior  to  these  ne- 
gotiations with  respondents  appellante  had 
caused  tbe  lines  of  their  property  to  be  as- 
certained by  measurement,  and  that  one  of 
said  witnesses  had  marked  the  line  between 
Curtis  and  Kaufman,  had  marked  the  n<H^ 
line  of  Kaufman's  property  and  the  line  be- 
tween appellants'  property  and  that  subse- 
quently sold  to  respondents,  and  had  marked 
tbe  comers,  and  that  at  tbe  point  where 
these  division,  lines  reached  the  sidewalk. 
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on  G  street  a  notch  bad  been  made  at  each 
potDt  of  Intersection  and  some  nails  and 
brass  tacks  driven  In  the  sidewalk.  That 
this  had  been  done,  of  course,  was  known  to 
appellnnt  Louis  Fogel  at  the  time  he  was 
negotiating  with  respondents  for  the  sale 
of  this  property.  It  therefore  follows  that, 
If  said  Fogel  told  appellants  that  the  line 
■of  the  property  which  they  were  buying  fol- 
lowed the  north  line  of  said  division  side- 
walk, he  must  have  stated  to  them  something 
which  he  knew  to  be  untrue.  Then  the 
■question  might  arise,  why  would  he  thus 
attempt  to  deceive  resiwndents?  Why  would 
be  endeavor  to  sell  to  them  a  parcel  of  land 
•encroaching  2  feet  and  9  Inches  upon  the 
tract  which  he  had  reserved  for  his  home 
yard,  and  thereby  leave  a  sti*Ip  of  land  2 
feet  and  9  Inches  wide  extending  between 
the  parcel  sold  and  the  land  of  Kaufman, 
a  atrip  which  would  be  to  him  practically 
valueless?  Again,  the  sidewalk  extending 
from  the  street  to  the  rear  of  the  two  houses 
furnished  access  to  both  of  these  houses, 
and  it  would  seem  to  be  a  most  natural  thing 
that  said  sidewalk  should  be  built  on  the 
line.  That  appellants  should  desire  to  sell 
the  lahd  carrying  all  of  this  sidewalk,  and 
thus  deprive  themselves  of  the  use  thereof, 
scarcely  seems  reasonable.  The  trial  court 
made  no  finding  of  fraud,  but  found  that  ap- 
pellants were  mistaken  ns  to  where  the  line 
ran  between  their  property  and ,  that  sold 
to  respondents,  and  based  hts  decree  upon 
this  theory.  But  the  fact,  as  before  stated, 
that  appellants  had  caused  this  pro]>erty  to 
be  surveyed  and  the  comers  and  division 
lines  to  be  theretofore  marked  upon  the 
sidewalk  shows,  to  our  minds,  conclusively 
that  they  were  not  mistaken  as  to  where 
their  nne  was,  and  we  can  find  no  motive 
for  appellants  representing  the  line  to  be  to 
the  north  of  where  It  actually  was.  Where  tes- 
timony Is  so  absolutely  Irreconcilable  aa  it 
is  in  this  case.  It  Is  not  an  easy  task  for  a 
court  to  determine  what  may  be  the  exact 
truth  of  the  matter.  But  In  .  a  case  of  this 
kind,  where  the  reformation  of  a  written 
instrument  Is  asked,  the  hiw  places  upon 
the  party  seeking  such  modification  the  bur- 
den of  establishing  his  contention  by  the 
■clear  preponderance  of  the  ,  evidence.  In 
view  of  the  contradictory  character  of  the 
testimony,  and  of  the  further  fact  that  In  our 
opinion  the  undisputed  facts  la  the  case  tend 
to  corroborate  the  testimony  of  appellants 
more  than  that  of  respondents,  we  are  led 
to  believe  that  the  honorable  trial  court  was 
In  error  In  Its  findings  favorable  to  respond- 
ents. 

The  judgment  appealed  from  Is  reversed, 
and  the  cause  remanded,  with  instruclione 
to  dismiss  the  action. 

MOUNT.  C.  J.,  and  CROW.  DUNBAR, 
HADLBT,  FULLBRTON,  and  RUDKIN.  JJ., 
concur. 


COLEMAN  T.  CRAVENS  et  at 
(Supreme  Court  of  Waablngtoo.   Dec  13. 1905.) 

1.  lNBA.nE  PEBSONS— AfPOINTMBHT  Oir  OUABD- 

lAN  —  I'BTiTioN  —  Averments  —  Resioence 
OF  Wabd. 

Under  Laws  1903.  p.  242,  c.  130.  §  1,  pro- 
viding that  on  representation  by  verified  peti- 
tion that  a  person  is  mentally  incompetent, 
coupled  with  an  agpUcation  for  appointment  of 
a  guardian,  the  court  must  cause  a  notice  to  b« 
given  to  the  incompetent,  the  verified  petition 
should  set  forth  bis  residence. 

2.  Sake— Affidavit  as  to  Residbncu. 

The  verified  petition  having  set  forth  the 
reaidenoe  of  the  Incompetent  and  shown  her  to 
be  a  nonre»dent,  there  was  no  lucendty  for 
filing  an  affidavit  of  nonresidence. 

3.  Same — Notice  to  Wabd— Service. 

Laws  1903.  p.  243,  c.  130,  §  5,  provides  that 
when  an  incompetent,  having  property  In  the 
state  for  whom  a  guardian  is  sourbt  to  be 
appointed,  residee  out  of  the  state,  the  service 
of  notice  shall  be  against  the  insane  person  by 
publication.  Held,  ttutt  the  notice  by  publica- 
tion is  the  only  notice  required  where  the  in- 
competent  ia  a  nonresident,  and  it  is  not 
Decessary  to  serve  a  notifse  on  him,  as  reqnired 
by  section  2,  p.  242,  in  relation  to  residents, 

4.  Same  —  SurFiciENcr  or  Petition  —  Stat* 

UTES.  " 

lAWS  1903,  p.  242,  c.  130,  §  1.  provides  that 
a  guardian  may  be  appwnted  on  verified'  petition 
of  a  relative  or  friend.  A  netition  alleged  tiiat 
petitioner  was  a  citizen  ana  resident  of  a  cer- 
tain county,  and  was  the  agent  and  friend  of  a 
certain  insane  person  before  she  was  adjudged 
insane,  and  tbat  petitioner  had  Wn  requested 
by  the  sons  of  tbe  incompetent  and  by  the  per- 
son who  bad  charge  of  the  incompetent's  af- 
fairs to  petition  to  be  appointed  as  guardian  of 
the  incompetent's  estate  within  the  state.  Held, 
that  the  petition  bcooght  the  petitioner  within 
the  provisions  ot  the  atatnte. 

5.  Same— Sals  dp  Fnonsmr— AmjcATion*  ' 

By  1  HUl's  Ann.  St.  &  Codes,  $  S070,  prc^ 
erty  of  a  nonresident  incompetent  could  only  b0 
sold'  oo  application  of  the  foreign  guardian,  and 
Bal)seqtient  sectiong  authorised  the  appointment 
of  a  trustee  to  manage  the  proiiertj  of  non- 
resident iacompetents  on  application  of  the  for- 
eign guardian,  and  by  section  3076  tlie  trustee 
had  no  power  to  apply  for  a  sale  of  real  estate 
of  such  incompetrat.  Act  March  11, 1893  (Laws 
1893.  p.  28t>,  c.  120),  was  entiUed  "An- ae^ 
concerning  [ incompetents]  residing  out  ,oE.  t^e 
state."  Sections  1-5  authorized  tbe  appplnt- 
Toent  ot  a  domestic  gnardian  for 'the 'separate 
estate  of  a  nonresident  incompetent*  and  section 
6  provides  that  the  guardian  sbaH  upon  appli>- 
cation  to  the  court  be  authorized  to  sell  or 
mortgage  the  entate  or  interest  of  the  incompe- 
tent to  pay  debts,  etc  Hetdy  that  the  statute 
repealed  all  confiicting  laws  by  implication,  and 
authorizes  the  sale  of  the  property  of  a  non- 
resident incompetent  for  tbe  payment  of  debts, 
etc.  on  application  of  the  domestic  gnardian. 

0.  Statutes — Subject  ahd  Title — Repeal  bt 

iMPLICATIOir. 

Repeals  by  Implication  are  not  covered  by 
Const,  art.  2,  S  1»,  requiring  the  subject  (nF 
every  act  to  be  expressed  in  its  title. 

Appeal  from  Snpertor  Govrt,  Eln^  Goontj ; 
A.  W.  Frater,  Judge. 

Action  by  Lola  G.  Coleman,  an  Insane  per- 
son, by  R.  Mines,  her  guardian,  against  S.  B. 
Craraia  and  another.  From  «  Judgment  in 
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faTor  of  plaintiff,  defendanta  appeal  Af- 
firmed. 

Douglas,  Lane  &  Douglaa,  for  appellants. 
Hastings  &  Stedman  and  Sweeney  &  Stelner, 
for  respondent. 

RUDKIN,  J.  Tbe  plaintiff,  Mines,  as 
guardian  of  the  estate  of  Lois  E.  Coleman, 
an  insane  person,  sold  certain  real  property 
belonging  to  his  ward,  pursuant  to  au  order 
of  the  superior  court  of  King  county,  and  the  . 
defendants  became  the  purchasers  at  such  sale. 
The  sale  was  duly  confirmed  by  the  court, 
but  tbe  defendants  refused  to  accept  tbe  title, 
pay  the  purchase  money,  or  carry  out  tbe 
terms  of  sale.  This  action  was  brought  to 
specifically  enforce  the  o>ntract  of  sale.  The 
complaint  set  forth  in  detail  all  the  proceed- 
ings relating  to  the  appointment  of  the 
guardian,  the  sale  of  the  property,  the  con- 
flrmation  of  tbe  sale,  the  tender  of  a  deed, 
and  the  refusal  of  the  defendants  to  pay  tbe 
purchase  price.  The  defendants  demurred 
to  the  complaint  on  several  of  tbe  statutory 
grounds,  but  the  demurrer  was  overruled. 
Tbe  defendants  elected  to  stand  on  tbelr  de- 
murrer, and  refused  to  plead  further.  Judg- 
ment  went  against  them  accordli^  to  the 
prayer  of  tbe  complaint,  and  from  such  Judg- 
ment this  appeal  is  prosecuted. 

The  first  objection  urged  by  the  appellants 
Is  that  tbe  notice  of  tbe  application  for  tbe 
appointment  of  a  guardian  was  insufficient, 
for  the  reason  that  no  affidavit  of  nonresl- 
dence  was  filed.  The  statute  provides  that, 
upon  tbe  presentation  of  a  petition,  tbe 
court  shall  cause  notice  to  be  served  on  tbe 
Insane  person  and  on  tbe  person  having  tbe 
care,  custody,  and  control  of  such  insane 
person.  Laws  1903,  p.  2^.  c.  130,  S  1-  The 
verified  petition  should  set  forth  the  resi- 
dence of  tbe  Insane  person,  so  that  the  court 
may  cause  tbe  proper  notice  to  be  given. 
That  was  done  in  this  case,  tbe  petition  was 
duly  verified,  and  tbe  necessity  for  filing  a 
second  affidavit  setting  forth  the  same  facts 
Is  not  appar«it  The  second  objection  Is 
that  no  notice  was  served  on  the  person, 
having  tbe  care,  custody,  and  control  of  the 
insane  person,  as  required  by  section  2  of  the 
above  act  This  application  falls  under  sec- 
tion S  of  said  act,  and  the  notice  by  publica- 
tion is  manifestly  tbe  only  notice  required 
in  aucb  cases.  The  third  objection  Is  that 
tbe  petitioner  was  not  authorized  by  law  to 
make  application  for  letto-s  of  guardian- 
ship. Section  1  of  the  act  provides  that  the 
application  may  be  made  "upon  verified  pe- 
tition of  any  relative  or  friend"  of  the  insane 
person.  Tbe  petition  in  this  case  avers  that 
"your  petitioner  is  a  citizen  and  resident  of 
King  county,  state  of  WasJilngton.  and  was 
the  atfent  and  friend  of  said  Lots  E.  Cole- 
man before  she  was  adjudged  insane;  that 
your  petitioner  has  been  requested  by  the 
sons  of  said  Lois  E.  Coleman,  and  also  by  tbe 
perpon  and  agent  who  has  tbe  charge  and 
management  of  her  affairs  in  California,  to 


petition  for  and  malce  application  to  be  ap- 
pointed, and  to  act  as  guardian  of  tbe  estate 
of  said  Lois  E.  Coleman  within  tbe  state  of 
Washington."  This  brings  tbe  petitioner 
clearly  within  the  provisions  of  the  statute. 

Tbe  fourth  and  last  objection  Is  that  the 
court  had  no  Jurisdiction  to  order  the  sale 
of  real  property  belonging  to  a  nonresident 
Insane  person.  Tbe  statutes  governing  this 
question  are  by  no  means  free  from  doubt 
and  ambiguity.  Prior  to  the  legislative  ses- 
sion of  1893,  real  property  of  a  nonresident 
minor  or  insane  person  could  only  be  sold 
on  application  of  tbe  foreign  guardian.  1 
Hill's  Ann.  St.  &  Codes,  §  3070.  Subse- 
quent sections  of  tbe  same  statute  author- 
ize the  appointment  of  a  trustee  to  manage, 
lease,  and  care  for  tbe  property  of  ntmresi- 
deut  minors  and  insane  persons,  on  applica- 
tion of  tbe  foreign  guardian ;  but  section 
3076  provided  as  follows :  "The  said  trns* 
tee  shall  have  no  power  to  apply  to  the  sn< 
perior  court  for  the  sale  of  the  real  estate 
of  such  minor  or  person  of  nnsound  mind." 
An  act  was  approved  March  11,  1893,  entitled 
"An  act  concerning  insane  persons  and  per- 
sons non  compos  mentis,  residing  out  of  the 
state  of  Washington ;  prescribing  a  mode  of 
procedure  for  tbe  control  and  management 
of  the  estates  and  property  of  such  persons, 
and  the  payment  of  their  debts,  and  declar- 
ing an  emergency."  Laws  1893,  p.  286,  c 
120.  The  first,  second,  third,  fourth,  and 
fifth  sections  of  said  act  clearly  authorize 
the  appointment  of  a  domestic  guardian  for 
tbe  separate  property  of  a  nonresident  minor 
or  Insane  person.  Tbe  sixth  and  seventh 
sections  seem  to  relate  almost  exclusively 
to  property  in  which  the  minor  or  insane 
person  tias  a  community  interest,  and  to  au- 
thorize tbe  sale  thereof.  Tbe  latter  part  of 
section  6,  however,  contains  ttie  following 
provision:  "And  the  guardian  shall,  upon 
application  to  the  court  for  that  purpose,  be 
authorized  to  sell  or  mortgage  the  estate  or 
Interest  of  the  said  insane  person,  or  person 
non  compos  mentis,  for  the  purpose  of  pay- 
ing the  debt  or  providing  for  the  support  and 
maintenance  of  sucb  ward  or  for  tbe  better 
Investment  of  the  proceeds  of  such  estate." 
In  view  of  the  general  title  of  the  act,  and 
the  general  language  contained  in  tbe  first 
five  sections,  we  are  constrained  to  hold  that 
the  provision  Just  quoted  authorizes  the  sale 
of  the  separate  property  of  minors  and  in- 
sane persons  for  the  purpose  of  paying  tbelr 
debts,  providing  for  their  support  and  main- 
tenance, and  for  tbe  better  investment  of 
the  proceeds.  The  tenth  section  of  the  act 
repeals  sections  3071  to  3078,  inclusive,  of 
Hill's  Ann.  St  &  Codes,  supra-  It  Is  claimed 
by  the  appellants  that  such  repealing  clause  Is 
void,  because  the  subject  of  the  act  Is  not  ex- 
pressed in  the  title  as  required  by  article  2, 
i  19.  of  the  state  Constitution.  This  is,  no 
doubt,  true  as  far  as  any  express  repeal  is 
concerned.  But  the  act  is  general.  In  its 
nature,  covers  the  entire  subject  of  the  prop- 
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erty  of  nonresident  minors  and  Insane  per- 
sons, and  repeals  by  Implication  all  laws 
necessarily  in  conflict  therewitli.  Such  re- 
peals are  not  covered  by  the  constitutional 
provision  in  question.  We  are  therefore  of 
opinion  that  the  above  act  and  the  act  of 
March  8,  1893  (Laws  1893,  p.  85,  c.  re- 
lating to  private  sales  of  real  property  be- 
longing to  the  estates  of  decedents,  minors, 
and  Insane  persons,  empowered  the  court  to 
order  the  sale  Id  question. 

No  other  objections  appearii^  against  the 
Talidlty  of  the  sale,  the  judgment  ct  the 
court  below  is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
LEY.  CROW»  BOOT,  and  DUNBAR.  JJ^ 
concur. 


KBLLT  et  al.  v.  GBAND  OIBCLB  WOMEN 

OF  WOODOBAFT. 
(Supreme  Court  of  Washington.  Dec.  IS,  1905.) 

1.  Benkmcial  AssoctATtONS— ExrtJMioN  or 

Mausn— Kkcoubsi  to  Coubts. 

When  a  member  of  a  fraternal  insurance 
society  has  been  expelled,  the  courts  will  not  in- 
terfere by  mandamus  to  compel  reinstatement, 
where  the  proceeding  was  pursuant  to  the  rules 
and  laws  of  the  society,  in  good  faith,  and  there 
was  nothing  in  the  proceeding  in  violation  of 
the  laws  of  the  land. 

[Ed.  Note. — For  cases  In  point,  see  vol.  6, 
Cent.  Dig.  Beneadal  Associations,  ff  19,  21.] 

2:  Same. 

Where  the  charges  in  the  report  of  an  in- 
vestigating committee  appointed  by  a  fraternal 
Insurance  lodge  to  report  on  the  conduct  of  a 
member,  accused  of  slandering  others  and  of 
making  threats  to  ill^ally  use  the  funds  of  the 
lodge,  were  general  that  the  accused  was  making 
threats  to  usse  the  funds  of  the  lodge,  regardless 
of  the  right  so  to  do,  and  of  slandering  several 
members  of  the  lodge  and  the  grand  officers  of 
the  order,  the  lodge  was  authiKized  to  put  ac- 
cused on  trial  pursusnt  to  the  by-laws ;  and  ac- 
cused, having  been  served  with  notice  and  ap- 
peared, failing  to  point  out  to  the  lodge  wberem 
she  desired  the  charges  made  more  specific,  but 
standing  on  her  general  objection  that  the  lodge 
had  no  right  to  try  her  under  the  charges  which 
had  been  preferred^  couid  not,  after  expulsion, 
be  heard  to  complam  in  a  proceediog  to  compel 
reinstatement  that  the  order  of  expulsion  was  a 
nulli^. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty ;  Henry  L.  Rennan,  Judge. 

Mandamus  by  Maria  Kelly  and  another 
against  the  Grand  Circle  Women  of  Wood- 
craft. From  a  Judgment  of  dismissal,  plaln- 
titfs  appeal.  Affirmed. 

S.  S.  Bassett  and  John  P.  Judson,  for  ap- 
pellants. A.  D,  Stillmau  and  Denton  M. 
Crow,  for  respondent 

MOUNT,  C.  J.  Appellant  Maria  Kelly  was 
expelled  from  membership  in  Beta  Circle, 
No.  330,  Women  of  Woodcraft  Thereafter 
she  applied  to  the  superior  court  of  Spokane 
county  for  a  writ  of  mandamus  directed  to 
the  respondent  to  reinstate  her  in  the  order, 
claiming  that  she  was  wrongfully  expelled 
and  had  been  thereby  damaged  in  a  large 


amount  An  alternative  writ  was  fssued.. 
In  answer  to  this  .writ,  the  respondent  denied 
the  material  allegations  of  the  writ  and 
alleged  affirmatively  that  appellant  was  prop- 
erly expelled  from  the  order,  in  substantial 
compliance  with  the  laws  thereof.  The  cause 
came  on  for  trial.  Api>ellant  demanded  a 
Jury,  which  was  refused.  The  court  there- 
upon heard  all  the  evidence  of  the  appel- 
lants, and  on  motion  of  respondent  dismiss- 
ed the  proceedings.  From  this  Judgment  of 
dismissal  the  appeal  Is  prosecuted. 

The  facts  as  they  appeared  upon  the  trial 
are  substantially  as  follows:  The  respond- 
ent Is  a  social,  fraternal,  and  mutual  bene- 
fit insurance  society,  Incorporated  under  the 
laws  of  Colorado,  and  authorized  to  do  busi- 
ness in  this  state.  The  supreme  controlling 
body  is  known  as  the  Grand  Circle  Session, 
which  is  composed  of  members  elected  by  sub- 
ordinate circles,  and  which  Is  presided  over 
by  an  officer  called  the  Grand  Guardian, 
who  has  general  charge  of  the  Grand  Circle. 
In  different  states  are  subordinate'  lodges, 
called  Circles,  presided  over  by  an  officer 
known  as  the  Guardian  Neighbor.  Beta' 
Circle,  No.  330,  Is  one  of  these  subordinate 
circles,  located  at  Spokane.  Appellant  was 
a  member  of  Beta  Circle,  No.  330,  and  held 
a  policy  of  Insurance  In  the  order  for  ?1,000. 
The  business  of  the  lodges  and  the  rights 
and  liabilities  of  all  members  are  controlled 
by  by-laws,  a  copy  of  which  is  found  In  the 
record.  These  by-laws  provide,  among  other 
things,  as  follows: 

.  "Sec.  15.  As  soon  as  Information,  either 
verbal  or  written,  is  received  by  her,  the 
Guardian  Neighbor  (or  when  the  Guardian 
Neighbor.  Is  charged,  or  is  absent  and  uuable 
to  act  then  the  Adviser)  shall  refer  the 
matter  to  a  special  committee  of  three  Neigh- 
bors, to  whom  she  shall  communlcafe  all 
that  she  hns  learned,  concealing  the  name 
of  the  Informant,  if  so  desired. 

"Sec.  16.  Said  committee  shall  diligently 
Investigate  the  matter  referred  to  them,  and 
if  they  find  sufficient  grounds,  shall  prepare 
charges  as  follows:  'We,  the  committee  to 
whom    was   referred    certain  accusations 

against  Neighbor    have  Investigated 

the  matter  and  deem  it  our  duty  to  charge 

  with  [here  state  the  acts  or  offenses 

and  the  dates,  as  nearly  as  may  be  possible, 
when  said  offense  was  done],  and  recom- 
mend that  the  Circle  investigate  the  same. 
We  would  cite  as  witnesses  In  the  case  the 
following  names:  [Here  give  names.]  Sign- 
ed this   day  of  ,  19 — .  [Sign- 
ed by  Committee.]  Said  charges  shall  be 
flled  or  a  report  of  the  committee  be  made 
why  same  should  not  be  done,  at  the  next 
regular  meeting  after  the  accusation  has 
been  referred  to  said  committee. 

"See.  17.  Charges  having  been  filed  with 
the  clerk,  he  or  she  shall  read  the  same  un- 
der head  of  'General  Business,'  and  shall 
make  a  copy  of  the  same,  excepting  the 
names  of  the  committee,  and  the  Attendant 
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sliall  dellTw  Bald  copy  to  accnwd,  if  he  or 
abe  resides  In  tbe  clly,  or  mail  It  to  his  or 
ber  last-known  address,  togetiier  witb  a  no- 
Uce  to  appear  at  a  r^ular  or  special  meet- 
ing to  be  beld  not  sooner  than  a  week  after 
tbe  one  In  whicb  cbaTges  are  read,  and  In- 
structing him  or  ber  to  be  present  with  any 
witnesses  w  documents  neceasai?  In  bis  or 
her  defense. 

"Sec  1&  Trial  should  be  bad  at  a  r^lar 
or  spedal  meeting  to  be  appointed  by  the 
Ouardlui  Neighbor,  and  be  held  at  least  one 
week  aftw  diarges  are  prefwred.  Tbe  ac- 
cused may  appear  In  person  or  by  a  Neigh- 
bor, and  flie  Banker,  or  In  hia  or  her  ab* 
seuce,  the  AAvieet,  shall  assist  him  or  her 
In  Interrogating  witnesses.  The  Guardian 
Neighbor  staail  question  witnesses,  and  tbe 
accused  or  bis  or  ber  assistants  may  cross- 
question  the  witnesses.  Should  any  of  the 
lyltnesses  not  be  membov  of  fbe  nratemlty, 
they  may  be  Invited  In  and  examined  be- 
fbre  members  are  examined,  and  In  tbeUx 
presence,  any  reference  to  the  secret  worfe 
diaU  not  be  pennitted.  The  case  may  be 
postponed  from  time  to  time  by  a  iwo-thlrda 
vote  of  the  members  preset. 

"Sec.  19.  After  all  evidence  Is  In,  tbe  Guard- 
ian Nel^bor,  or,  in  proper  case,  the  Advis- 
er,, may  discuss  tbe  matter,  and  one  Neigh- 
bor on  behalf  of  the  accused,  may  reply,  and 
the  accused  may  also  be  beard  In  bis  or  her 
own  behalf.  He  or  she  shall  then  retire  to 
the  anttfroom,  and  the  NeishlH»>s  can  discuss 
tbe  matter,  but  shall  be  confined  to  flve- 
Bdinute  speeches. 

"Sec.  20.  After  disciission,  the  matter 
shall  be  put  to  a  vote  on  the  question,  Is 
be  or  she  guilty  as  charged?  And  If  con- 
victed, on  the  following  questions:  First 
Shall  he  or  she  be  expelled?  If  two-thirds 
vote  'Yes,'  he  or  she  shall  be  expelled ;  other- 
wise the  question  shall  be:  Second.  Shall 
he  or  she  be  suspended  from  tbe  Circle?" 

In  September,  1901,  charges  were  preferred 
against  appellant  Maria  Kelly,  and  a  com- 
mittee was  apimlnted  to  investigate  the 
sam&  This  committee  made  a  report  as  fol- 
lows: "We,  the  committee  to  whom  was 
referred  certain  accusations  against  Neigh- 
bor Maria  Keily,  have  Investigated  the  mat- 
ter, and  deem  it  our  duty  to  charge  her 
with  making  threats  to  use  the  funds  of  the 
Circle  regardl^  of  her  right  to  do  so,  and 
of  slandering  several  members  of  Beta 
Circle,  and  of  the  Grand  Officers  of  tbe  order. 
We  therefore  recommend  that  the  Circle  in- 
vestigate these  charges."  A  copy  of  this  re- 
port was  served  upon  the  appellant  person- 
ally, and  she  was  summoned  to  appear  before 
the  lodge  for  trial  on  October  2,  1901.  She 
aptteared  at  that  time,  and  objected  to  the 
proceedings,  upon  the  ground  that  there  were 
no  charges  against  ber.  The  objection  was 
overruled,  and  the  trial  proceeded.  Appel- 
lant heard  the  witnesses  and  was  given  an 
opiwrtuutty  to  cross-examine  them,  bat  did 
not  do  so.   She  was  permitted  to,  and  made 


gtatnncnti  in  bar  own  bdudt.  Thereqpon, 
attEse  she  had  retired  from  tbe  lodge  tocm. 
a  rising  vote  was  taken  upon  the  question, 
"Is  she  guilty  as  charged?"  which  teanlt- 
ed  20  'Tes,"  and  6  "No."  Another  vote  of 
the  same  kind  was  taken  upon  the  qoevtion, 
"Shall  she  be  expelledf*  with  tbe  same  re- 
sult as  before.  Ai^>ellant  was  therenpon  op- 
dered  expelled  fnun  tbe  Circle;  She  appeah 
ed  fnmi  that  order  of  lier  Circle  to  the 
Grand  Guardian,  who.  In  a  written  tqrinlon. 
sustained  the  appeal,  vpoa  tbe  gnnmd  that 
Uie  vote  was  not  takn  in  accordance  with 
the  provlalonB  of  the  by-laws,  but  doiled  tbe 
appeal  tqMm  other  gronnda,  and  nmt  tbe  case 
to  Beta  Circle,  Na  830,  and  directed  that 
the  vote  be  taken  by  ballot,  as  required  lif 
tbe  by-laws.  Tbe  case  a^iln  came  up  In 
said  Beta  Circle  on  Novembw  ff,  1902.  Ap- 
pellant  was  present  A  motion  waa  made  to 
dismiss  the  charges,  but  this  motion  was  by 
the  Onardian  Ne^bor  declared  trat  of  otdsa, 
and  a  ballot  was  therenpon  takoi,  whlcb  re- 
sulted In  ber  ezjmlalon.  ^jv^Unt  thereiq>- 
on  appealed  to  ttie  Grand  Guardian,  «a  the 
ground  that,-  when  the  case  was  ronanded 
upon  first  appeal,  ai^t^ant  was  entitled 
either  to  a  new  trial,  or  to  a  dismissal  of 
tbe  charges.  The  Grand  Guardian,  In  a 
written  opinion,  denied  tbe  grounds  of  Uie 
appeal,  and  affirmed  the  expulrifon  of  the  ap* 
pellant  She  thereupon  appealed  to  tbe 
Grand  Circle  Session,  whicb  i4V>eal  was  re- 
ferred to  a  committee  m  laws  and  grievances. 
That  committee,  after  a  bearing,  at  which 
ai^ellant  was  represented,  r^rted  a  reoom- 
mendatlon  to  the  Grand  Circle  Seeaion  that 
the  Grand  Guardian  be  sustained,  which  re- 
port was  adopted.  Thereafter  this  action 
was  begun  as  hereinbefore  stated. 

In  cases  of  this  kind  "courto  never  Int^ 
fere,  exc^t  to  aacortain  whether  or  not  tbe 
proceeding  was  pursuant  to  tbe  rules  and 
laws  of  the  society,  whether  or  not  the  pro- 
ceeding was  In  good  faith,  and  whether  or  not 
there  was  anything  in  the  proceeding  In  vlo* 
latlon  of  the  laws  of  tbe  land."  Connelly  v. 
Masonic  Mutual  Benefit  Aas'n,  68  Conn.  552, 
20  Atl.  671.  9  L.  B.  A.  428,  18  Am.  St  Bep. 
296.  Tbe  rule  1b  stated  In  3  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  p.  1075,  as  follows:  "Where 
the  jurisdiction  of  an  association  is  being 
lawfully  and  regularly  exercised,  courts  have 
no  authority  to  Interfere  by  Injunction,  man- 
damus, or  otherwise,  nor  have  they  authority 
to  entertain  Jurisdiction  of  a  cause  once  for- 
mally and  finally  settled  according  to  tbe 
laws  of  the  association,  unless  it  appears 
that  such  laws  were  Invalid,  or  that  the  pro- 
cedure  under  them  was  so  Irregular  as  to 
work  Injustice.  It  follows  as  a  corollary 
that  courts  have  no  authority  to  entertain 
jurisdiction  of  a  cause  that  is  primarily  cog- 
nizable, and  for  which  a  full  and  ample 
remedy  Is  obtainable,  under  the  assoctate  Ju- 
risdiction." See,  also.  Bacon,  Benefit  Socie- 
ties &  Life  Ins.  (3d  Ed.)  ft  442;  Murray  v. 
Supreme  Hive  L.  O.  T.  M.,  112  Tenn.  684,  80 
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8.  W.  627;  Levy  t.  Magnolia  Lodge  I.  O.  O. 
F.,  UO  CaL  297,  42  Pac.  887;  Moore  v.  Nation- 
al OouncU,  65  Kan.  452,  70  Pac.  352;  Dubcich 
V.  Grand  Lodge  A.  O.  U.  W.,  33  Wash.  651, 
74  Pac.  832.  As  we  understand  the  case  pre- 
sented bere,  there  Is  no  contention  on  the 
part  of  the  appellants  that  the  laws  of  the 
order  are  Invalid,  but  the  whole  contention 
Is  based  upon  the  Idea  that  the  procedure  was 
Irregular,  and  not  In  good  faith.  Upon  a 
careful  examination  of  the  record,  we  And  no 
evidence  of  bad  faith.  The  only  questions, 
therefore,  for  our  consideration  are  upon  the 
regnlarits'  of  the  proceedings. 

Appellant  contends  that  the  charges  upon 
which  she  was  expelled  from  Beta  Circle 
were  not  sufficiently  specific,  and  that  there- 
fore the  charges  amounted  to  nothing,  and 
that  the  Circle  bad  no  jurisdiction  to  try  her 
upon  any  charge,  or  to  expel  her  from  the 
order.  After  the  appellant  had  been  served 
with  notice  of  the  charges,  she  appeared  at 
the  meeting  fixed  for  the  trial  and,  in  answer 
to  a  question  whether  or  not  she  was  ready 
for  trial,  replied:  "Certainly  not.  There  are 
no  charges  in  this  lodge  against  me,  and  you 
cannot  try  a  person  without  charges.  If  I 
have  done  anything  unbecoming  a  member  of 
this  order,  prefer  your  charges  according  to 
the  constitution,  and  I  will  be  ready  for 
trial,"  It  Is  true  the  charges  contained  in 
the  report  of  the  Investigating  committee  were 
general  in  their  character,  and  did  not  state 
the  dates  nor  the  particular  persons  who  were 
slandered;  but  the  general  charges  were  made 
that  the  accused  was  making  threats  to  use 
the  funds  of  the  Circle  regardless  of  the 
right  to  do  so,  and  of  slandering  several 
members  of  Beta  Circle  and  of  the  Grand 
Officers  of  the  order,  and  the  Circle  was  au- 
thorized thereunder  to  put  the  accused  mem- 
ber on  trial.  She  was  served  with  notice,  and 
appeared.  She  was  advised  of  the  general 
nature  of  the  offenses  and,  no  doubt,  could 
have  prepared  a  defense  if  she  had  one.  The 
evidence  does  not  disclose  that  she  pointed 
out  to  the  lodge  wherein  she  desired  the  char- 
ges made  more  specific,  but  she  stood  upon 
her  general  objection  that  the  Circle  had  no 
right  to  try  her  under  the  charges  which  had 
been  preferred.  If  lodges  of  the  character  of 
this  one  are  to  be  held  to  the  strict  rules  of 
pleadings  In  all  cases,  very  few.  If  any,  suc- 
cessful prosecutions  of  delinquent  members 
could  be  made,  because  the  membership  Is 
not  as  a  rule  composed  of  persons  who  are 
familiar  with  strict  legal  rules.  The  cor- 
rect principle,  we  think,  Is  stated  In  People 
V.  St.  George  Society,  28  Mich.  261,  where  It 
was  eald:  "As  these  are  all  proceedings  un- 
der articles  agreed  to  by  all  the  members.  It 
Is  necessary  to  consider  them  without  too 
much  regard  to  any  technicalities,  and  to 
follow  substantial  Justice  more  than  form." 
See,  also.  Levy  v.  Magnolia  Lodge.  110  Cal. 
308,  42  Pac.  887.  We  are  of  the  opinion, 
therefore,  that  the  CHrcIe  had  Jurisdiction  to 
put  the  appellant  upon  trial  under  the  charges 
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contained  in  the  report  of  the  committee,  and. 
further,  that  the  procedure  worked  no  In- 
justice upon  appellant 

The  principal  contention  of  the  appellants 
is  based  upon  the  question  above  discussed. 
There  are  other  Irregularities  suggested  In 
the  briefs,  but  little  or  no  reliance  seems  to 
be  placed  upon  them.  They  were  all  con- 
sidered upon  the  different  appeals  In  the  forum 
of  the  order,  and  in  accordance  with  the  rules 
thereof,  and  passed  upon  fairly  and  with 
substantial  Justice  to  the  appellant  We 
think  none  of  them  are  meritorious,  and  no 
useful  purpose  would  be  subserved  by  dis- 
cussing them.  Upon  the  whole  case  the  lower 
court  properly  dismissed  the  writ 

The  Judgment  is  affirmed. 

DUNBAR,  HADLET,  FULLERTON,  and 
HUDIUN,  JJ.,  concur. 


PLUMMER  et  al.  v.  ILSE. 
(Supreme  Court  of  Washington.   Dec.  15, 1905.) 

MoBTQAQEs— Absolute  Deed  ab  Mobtqaqe. 

Plaintiffs,  being  indebted  for  the  purchase 
money  of  certain  land,  borrowed  from  defendant 
the  amount  necessary  to  pay  the  same,  exe- 
cuting their  note  and  mortgage  to  secure  repay- 
ment of  the  loan.  As  a  part  of  the  same  trans- 
action plaintiflh,  at  the  instance  of  defendant, 
executed  to  Iiitn  a  deed  absolute  In  form,  which 
was  placed  in  escrow,  to  be  delivered  to  defend- 
ant on  default  in  payment  of  the  debtr  to  save 
plaintiffs  from  further  costs  and  fees  on  fore- 
closure. Held,  that  the  deed  was  in  effect  a 
morUage,  and  tliat  plaintUN  were  tberefora 
titled  to  redeem. 

[Ed.  Note. — For  cases  in  point,  see  voL  85, 
Cent  Dig.  Mortgages.  {)  60-fe.  84.-88.] 

Appeal  team  Soperior  Oonrt;  Spokane 
County ;  Henry  L.  Kennan,  Judge. 

Action  by  J.  W.  Pltunmer  and  another 
against  George  Use.  From  a  Jndgmmt  in 
favor  of  defendant  plalntifTB  appeal.  Re- 
versed. 

Ij.  H.  Prather,  for  appellants.  Peacock, 
Wells  &  Ludden,  for  respondent 

CROW,  J.  This  action  was  commenced  by 
appellants,  J.  W.  Pluramer  and  Amanda  Sco- 
field,  against  respondent,  George  Use,  for  the 
purpose  of  having  a  certain  warranty  deed 
adjudged  to  be  a  mortgage,  and  for  the  pur- 
pose of  making  redemption.  From  a  Judg- 
ment of  dismissal,  this  appeal  baa  been  token. 

No  statement  of  facts  has  been  certified, 
but  this  appeal  Is  prosecuted  on  findings 
made  by  the  trial  Judge,  which  appellants 
contend  do  not  support  the  final  Judgment, 
but  authorize  a  decree  in  their  favor.  It  is 
not  necessary  to  copy  such  findings  at  length 
in  this  opinion.  From  them  it  appears  that 
on  May  2,  1004,  appellant  Amanda  Scofield, 
being  indebted  for  $500,  balance  of  purchase 
money  then  due  on  section  13,  township  39, 
north  of  range  42  E.  W.  M.,  in  Spokane  coun- 
ty, she  and  appellant  J.  W.  Plummer  borrow- 
ed of  respondent,  George  Ilse,  said  sum  of 
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$500  to  pay  ttie  same,  and  executed  and  de- 
livered to  respondent  their  promissory  note  of 
that  date  for  said  sum,  payable  In  six  months, 
with  interest  from  date  at  the  rate  of  1  per 
cent  per  month ;  that  to  secure  the  payment 
of  said  note  appellants  executed  and  delivered 
to  respondent  their  certain  mortgage  deed 
of  even  date  therewith,  the  same  being  In 
ordinary  fonn  and  containing  conditions  for 
foreclosure  and  sale  for  nonpayment  for  the 
application  of  the  proceeds  of  such  sale  to  the 
discbarge  of  the  Indebtedness  arising  on  said 
note,  and  to  disbursements  and  costs,  includ- 
ing an  attorney's  fee  of  $100;  that  at  the 
time  of  the  execution  and  delivery  of  said 
note  and  mortgage  appellants  also  made  and 
executed  their  certain  warranty  deed  for  said 
land  to-  respondent  and  placed  the  same  In 
escrow  with  one  J.  W,  Graves,  agent  of  ap- 
pellants and  also  of  respondent,  with  in- 
structions that,  in  the  event  appellants  should 
make  default  on  said  note,  according  to  the 
conditions  of  said  note  and  mortgage  said 
deed  was  to  be  delivered  to  respondent  in 
full  payment  and  satisfaction,  to  save  ap- 
pellants from  further  costs  and  attorney's 
fees  on  foreclosure,  it  being  understood  that 
respondent  should  accept  said  deed ;  that  aft- 
er the  execution  of  said  note  and  mortgage 
said  J.  W.  Graves,  who  acted  as  agent  for  ail 
the  parties  in  negotiating  said  loan,  informed 
appellants  that  respondent  would  not  make 
said  loan  unless  appellants  would  also  exe- 
cute said  deed  and  deliver  the  same  to  said 
Graves;  that  thereupon  said  note,  mortgage, 
and  deed  were  delivered  to  said  Graves,  who 
forthwith  paid  to  appellants  said  $500  bor- 
rowed from  respondent ;  that  at  the  time 
of  said  delivery  of  said  instrum^ts  to  said 
Graves,  he  (the  said  Graves)  signed  and  de- 
livered to  api)ellautfl  a  written  instrument 
reading  as  follows:  "I  hereby  agree  to  hold 
the  deed  until  the  note  and  mortgage  shall 
become  due  and  past  due  and  then  tbe  deed 
shall  be  delivered  to  the  mortgagee ;"  that 
n]>penant8  made  default  on  said  note  when 
the  same  became  due;  that  said  deed  was 
then  delivered  to  and  accepted  by  respondent 
in  full  satisfaction  of  said  note  and  mortgage, 
and  of  all  costs,  attorney's  fees,  and  charge 
due  respondeut;  that  at  the  time  of  the  deliv- 
ery of  said  deed  resi>ondent  delivered  to  said 
Graves  a  release  of  said  mortgage,  together 
with  said  mortgage  and  the  note  thereby  se- 
cured; that  prior  to  the  delivery  of  said 
deed  said  Graves  informed  appellants  that, 
unless  said  mortgage  was  promptly  paid  when 
due,  he  would  be  compelled  to  deliver  said 
deed  to  respondent,  who  had  also  Informed 
appellants  that  said  $500  and  interest  would 
have  to  be  promptly  paid  when  due;  that  said 
deed  w^as  not  at  any  time  In  the  possession  of 
respondent  until  delivered  by  said  Graves 
after  the  maturity  of  said  note;  that  said 
deed  was  placed  In  escrow  with  said  Graves, 
with  full  knowledge  and  imderstandlug  by 
appellnnis  that  the  same  was  an  absolute 
warranty  deed,  and  that  the  same  should  be 


delivered  to  respondent  on  default  in  pay- 
ment, and  would  convey  a  fee-simple  title; 
that  respondent  rw-elved  said  deed  In  full 
settlement  and  satisfaction  of  said  note  and 
mortgage  and  of  all  costs,  charges,  interests, 
taxes,  and  attorney's  fees,  and  Is  now  tbe 
owner  of  said  real  estate  in  fee  simple;  that 
on  November  14,  1904,  appellant  PInmmer, 
for  himself  and  for  said  aitpeliant  Scofleld. 
went  to  respondent's  place  of  business  for 
the  purpose  of  paying  said  loan,  and  with 
sufficient  money  to  pay  the  same,  but  re- 
spondent was  absent  therefrom,  and  appellant 
could  not  then  make  any  tender ;  and  that  on 
said  November  14,  1004,  respondent  claiming 
said  deed  to  be  an  absolute  conveyance,  pla- 
ced the  same  of  record.  Other  facts  were 
found,  but  we  have  stated  all  that  are  ma- 
terial to  the  determination  of  the  only  ques- 
tion involved,  vis.,  whether  said  deed  was  a 
mortgage  or  an  atMwIute  conveyance  of  tiie 
fee-simple  title. 

Tlw  first  question  to  be  determined  is  what 
relations  existed  between  appellants  and  re- 
spondent at  the  date  of  the  completion  of  the 
original  transaction,  and  as  the  result  there- 
of? It  appears  that  the  giving  of  the  note 
and  mortgage,  and  the  execution  of  the  deed, 
and  the  placing  of  the  deed  In  escrow,  were 
one  transaction.  There  is  no  question  but 
that  an  interest-bearing  loan  was  then  made, 
and  that  the  relation  of  debtor  and  creditor 
and  also  mortgagor  and  mortgagee  then  exist- 
ed between  tbe  parties,  and  continued  to  exist 
for  tbe  period  of  at  least  six  montiis  there- 
after. True  the  deed,  absolute  in  form,  was 
executed  and  placed  In  escrow,  but  we  do 
not  think  this  changed  the  relation  of  the 
parties  from  that  of  mortgagor  and  mort- 
gagee to  that  of  vendor  and  vendee.  The 
deed  must  be  construed  to  have  been  at 
the  time  of  its  execution  either  a  mortgage  or 
a  conveyance  making  a  conditional  sale,  ac- 
cording to  all  the  surroimdlng  facts  and  cir- 
cumstances as  they  then  existed.  In  decidlug 
whether  it  was  a  mortgage,  the  principal  test 
to  be  applied  Is  whether  tlie  relation  of  the 
parties  towards  each  other,  of  debtor  and 
creditor,  continued  after  the  execution  of  the 
deed.  20  Am.  &  Eng.  Enc.  of  I^aw  (2d  Ed.) 
940.  In  McXamara  v.  Culver,  22  Kan.  tWl, 
068,  the  court  speaking  through  Brewer.  J., 
now  a  member  of  the  Supreme  Court  of  the 
United  States,  said:  "The  test  is  the  exist- 
ence or  nonexistence  of  a  debt  And  equity 
looks  behind  tbe  form  to  the  fact  If  the 
transaction  was  intended  as  a  loan,  if  there 
remains  a  debt  for  which  the  conveyance  is 
only  a  security,  and  the  collection  of  which 
may  be  enforced  independent  of  the  security, 
equity  will  hold  It  a  mortgage,  no  matter 
whether  the  transaction  is  evidenced  by  one 
or  two  instruments."  Applying  this  teat  the 
deed  executed  by  appellants  must  l)e  held  to 
have  been  a  mortgage.  Did  it  at  any  aubse* 
quent  time  cease  to  be  a  mortgage  and  bec<nn0 
an  absolute  conveyance  of  the  fee-simple 
title]  "Once  a  mortgage,  always  a  mort- 
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gage,"  Is  a  well-established  rule  In  equity.  A 
deed  lutended.  as  a  mortgage  will  remain  a 
mortgage  until  the  equity  of  retteuiption  Is 
cut  off,  and  the  parties  cannot  by  stipula* 
tlon,  however  express  or  positive,  render  It 
anything  else.  4  Current  Law,  683 ;  Pingrey 
on  Mortgages,  S  87;  1  Jones  on  Mortgages 
(0th  Ed.)  I  340.  "The  doctrine  has  been  firm- 
ly established  from  an  early  day  that  when 
the  character  of  a  mortgage  has  attached  at 
the  commencement  of  tlie  transaction,  so  that 
the  Instrument,  whatever  be  its  form,  IB  re- 
garded In  equity  as  a  mortgage,  that  char- 
acter of  mortgage  must  and  will  always  con- 
tinue. If  the  Instrument  la  In  Its  essence  a 
mortgage,  the  parties  cannot  by  any  stip- 
ulation, however  express  and  positive,  render 
it  anything  but  a  mortgage,  or  deprive  It  of 
the  essential  attributes  belonging  to  a  mort- 
gage in  equity.  The  debtor  or  mortgagor 
cannot,  in  the  inception  of  the  instrument,  as 
a  part  of  or  collateral  to  Its  execution,  in 
any  manner  deprive  himself  of  his  equitable 
right  to  come  in  after  a  default  In  paying  the 
money  at  the  stipulated  time,  and  to  pay  the 
debt  and  interest,  and  thereby  to  redeem 
the  land  from  the  lien  and  incumbrance  of 
the  mortgage.  The  equitable  right  of  re- 
demption, after  a  default  la  preserved,  re- 
mains in  full  force,  and  will  be  protected  and 
oiforced  by  a  court  of  equity,  no  matter 
what  stipulations  the  parties  may  have  made 
in  the  original  transaction  purporting  to  cut 
off  this  right"  I'omeroy'a  Equity  Juris- 
prudence (2d  Ed.)  e  1193. 

It  appears  that  appellants  owed  to  others 
not  parties  here  some  unpaid  purchase  mon- 
ey, and  that  they  desired  to,  and  did,  effect 
a  loan  to  pay  the  same,  and  that  respondent, 
as  a  condition  for  making  such  loan  and  tak- 
ing their  note  and  mortgage,  at  the  time  In- 
sisted on  the  deed  being  placed  in  escrow. 
If  he  did  not  make  a  loan,  but  was  purchas- 
ing the  real  estate,  why  did  be  take  the  note 
and  mor^ge?  The  only  possible  answer  Is 
that  it  was  his  intention  to  take  a  note  and 
mortgage  as  evidence  of,  and  security  for, 
the  loan,  and  at  the  same  time,  and  as  a  part 
of  the  same  transaction,  to  enter  into  some 
simuitaneons  agreement  that  would  have  the 
effect  of  destroying  or  cutting  off  the  mort- 
gagor's equitable  right  of  redemption.  Id 
2  Washburn  on  Real  Property  (6th  Ed.)  § 
008,  the  text  reads  as  follows:  "If  the 
transaction  between  the  parties  l>e  in  fact 
a  mortgage.  Its  character  cannot  be  affected 
or  changed  by  any  agreement  entered  Into  at 
the  time  between  them  as  to  redemption  or 
the  other  Incidents  of  a  mortgage.  The  right 
of  redemption  attaches  as  an  inseparable  in- 
cident created  by  law,  and  cannot  be  waived 
by  agreement.  A  mortgage,  moreover,  de- 
pends for  its  vitality  upon  the  law  In  force 
at  the  time  of  Its  execution.  The  doctrine 
universally  applicable  is,  if  once  a  mortgage, 
always  a  mortgage.  Nor  can  it  be  made 
otherwise  by  any  agreement  of  tlie  parties 
made  at  the  time  of  the  execution  of  the 


deed,  nor  upon  any  contingency  whatever. 
Equity  will  not  admit  of  a  mortgagor  embar- 
rassing or  defeating  hia  right  to  redeem  the 
estate  by  any  agreement  which  he  may  be 
induced  to  enter  Into  la  order  to  effect  a 
loan."  Equity  regards  It  as  impossible  for 
contracting  parties  in  a  single  transaction, 
by  the  execution  of  one  or  more  written  In- 
struments, to  create  the  relation  of  debtor 
and  creditor  or  mortgagor  and  mortgagee, 
and  at  the  same  time  to  provide  for  a  con- 
ditional sale,  or  the  destruction  of  the  mort- 
gagor's right  to  redeem  after  default  The 
deed  havli^  been  a  mortgage  In  its  In- 
ception, appellants  are  still  possessed  of  their 
equitable  right  to  redeem,  unless  such  right 
has  been  terminated  either  by  forcclosnre  or 
some  subsequent  and  Independent  valid 
agreement  between  the  parties,  neither  of 
which  has  occurred. 

Respondent  contends  that  the  flndli^  oi^ 
the  trial  court  show  the  deed  was  not  a 
mortgage,  bnt  was  Intended  by  the  parties  to 
become  absolute  In  the  event  of  nonpayment 
of  the  debt,  and  contends  that  snch  finding 
sustains  the  final  Judgmoit  herein.  It  Is 
true  that  substantially  such  a  finding  was 
made,  but  we  think  It  can  have  no  controlling 
^ect  here,  for  the  reasons  (1)  that  it  Is 
more  In  the  nature  of  a  conclv»lon  of  law 
than  a  finding  of  fact  and  (2)  that,  even 
though  It  be  a  findli^  of  fact,  It  Is  Inconsis- 
tent with  other  facts  necessarily  found  from 
the  nature  and  tarms  of  the  several  Instru- 
ments executed.  In  2  Washburn  on  Real 
Property  (6th  Ed.)  S  900,  the  author  uses  the 
following  language :  "On  the  other  hand,  If 
the  transaction  of  the  parties  actually  con- 
stitutes a  mortgage  In  terms.  It  will  have  that 
effect,  though  not  so  Intended  by  them  when 
It  was  done,  llius  where  one  made  a  deed, 
and  the  grantee  gave  hade  a  bond  to  re- 
convey  on  certain  conditions,  It  was  held  that, 
thotmth  not  intaded  ther^y  to  create  a  mort- 
gage,  it  was  one  in  fact."  Where  the  trans- 
actions actually  occurring  between  the  par- 
ties are  clearly  of  such  a  nature  as  to  show 
a  deed  absolute  In  form  to  have  been  a  mwt* 
gage,  courts  of  egulty  will  construe  It  as 
such,  evvD  though  the  parties  may  have  ap- 
parently intended  otherwise.  The  reason  of 
this  rule  is  that  courts  of  equity  are  ever 
zealous  to  preserve  to  a  mortgagor  bis  equi- 
table right  of  redemption,  and  to  prevent  him 
from  entering  into  any  agreement  at  the 
time  of  the  execution  of  the  original  mort- 
gage Iiaving  the  effect  of  nullifying  such 
right.  If  the  mortgage  exists,  the  equity  of 
redemption  necessarily  exists  as  Incidoital 
thereto.  Therefore,  in  passing  upon  the  facts 
found,  we  must  in  applying  these  equitable 
principles  hold  the  deed  to  have  been  a  mort- 
gage, although  there  may  have  been  some  seem- 
ing intention  on  the  part  of  one  or  both  of  the 
contracting  parties  that  It  should  be  otherwise 
considered,  liespoudeut  has  cited  a  number 
of  authorities  to  support  his  contention  that 
the  deed  was  In  fact  an  absolute  conveyance ; 
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but  In  fill  of  his  citations  it  appears  from  the 
facts  Involved  either  (1)  that  at  the  time  of 
tlio  execution  of  the  deed  a  previous  contract- 
ual relation  of  mortgagor  and  mortgagee  or 
creditor  and  debtor,  antedating  the  deed, 
had  existed  between  the  parlies  and  was  then 
terminated,  or  (2)  that  at  the  time  of  the 
execution  of  the  deed  no  loan  was  made  by 
the  grantee  to  the  grantor,  nor  did  the  re- 
lation of  debtor  and  creditor  arise  between 
them.  The  case  at  bar  does  not  comply  with 
eltlier  of  these  conditions,  and  we  have  been 
unable  to  find  any  authority  which  would 
Justify  us  In  holding  the  deed  here  given  as 
a  part  of  the  original  transaction  to  be  other 
than  a  mortgage;  nor  have  counsel  cited  us 
to  any  authority  which  would  warrant  snob 
holding. 

The  honorable  trial  court  erred  In  holding 
the  deed  to  have  been  an  absolute  conveyance. 
The  judgment  Is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  enter  a  decree 
adjudging  tlie  deed  to  he  a  mortgage.  Fur- 
ther proceedings  will  also  be  taken  by  the 
superior  court  for  the  purpose  of  ascertain- 
ing the  amount  due  upon  said  mortgage,  and 
necessary  to  he  paid  by  appellantB  on  redemp- 
tion. 

MOUNT.  G.  J.,  and  ROOT,  DUNBAR, 
HADLET,  FCLLEBTON,  and  EUDKIN, 
JJ^  concur^ 


COLLINS  et  al.  T.  DBNNY  OLAZ  CO. 
et  al. 

(Suivreme  Court  of  Washington.  Dee.  22, 1005.) 

1.  ApPEAI/— HCVIEW— ColfPLAINT  — DEFBCTS— 

Pbesumptions. 

The  Supreme  Court  will  on  appeal  consider 
the  complaint  amended,  if  need  be,  to  conform 
to  tlie  facta  proved,  where  the  evidence  was  re- 
ceived without  objection. 

2.  Evidenck^Valub  o»  CoSFOura  Stock— 
.  Adkissibiutt. 

Wbue  the  sole  object  of  a  corporation  was 
to  hold  certain  lands,  evidence  as  to  the  value 
of  its  holdings  is  competent  for  the  purpose  of 
fixing  the  value  of  its  stock. 

3.  SaUB— SlMUJLB  TBANaAOTIONB— ADUISei- 
BILITY. 

In  an  action  by  an  administrator  to  declare 
a  certain  agreement  of  hia  decedent  a  mortga^ 
or  pledge,  to  enforce  the  right  of  redemption, 
and  for  an  accounting,  where  it  appears  that 
the  agreement  was  executed  as  a  settlement  of 
a  suit  on  an  account  against  decedent,  evidence 
as  to  the  settlement  of  another  controversy,  at 
or  about  the  same  time,  between  decedent  and 
other  parties  on  the  one  part  and  a  decedent  of 
one  ol  the  defendants  on  the  other  part,  was 
inadmissible;  the  parties  not  being  the  same, 
and  it  not  being  shown  that  one  settlement  en- 
tered into  or  inBuenced  the  other. 

4.  Chattbe*  Mortoaoes— Action  to  Redeem 
— BuBDEN  OF  Proof, 

In  an  action  by  an  administrator  to  declare 
a  certain  agreement  of  his  decedent  a  mortgage 
or  pledge,  to  enforce  the  right  of  redemption, 
and  for  an  accounting,  where  it  was  sliown  that 
the  transfer  involved  corporate  stock  of  the 
TOlne  of  $27,800.  which  was  turned  over  in  sat- 
ixfaction  of  a  debt  slightly  in  excess  of  $3,000 
the  burden  waa  on  defendants  to  account  for 
dividends  paid  on  the  stock  after  the  transfer 
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and  to  establish,  any  disbursements  made  on  ao 

count  of  it. 

5.  Same— Rei,ease  of  Equity  or  RKDEMPTiopr 
—Validity. 

Wliile  a  mortgagor  may  release  his  equity 
of  redemption  to  the  mortgagee  by  a  subsequent 
agreement,  yet  the  conrts  view  such  agreements 
with  distrust  and  disfavor,  and  if  it  appears 
that  the  mortgagee  has  taken  advantage  of  the 
necessities  of  the  mortgagor,  or  tliat  the  con- 
sideration Is  grossly  imideguate,  the  release  will 
be  disr^arded,  and  the  original  relation  held  to 
continue. 

0.  Baub— Absolute  Sale  as  Mobtqagb. 

Decedent,  being  insolvent  and  indebted  in 
the  total  sum  about  $200,000,  of  which 
he  owed  to  defendants  less  than  $8,000,  sur- 
rendered certain  corporate  stock  of  the  value 
of  $27,800  to  defenaanta  in  satisfaction  of  less 
than  $3,500  of  his  indebtedness  to  them,  under 
an  agreement  reserving  but  four  months  in 
which  to  pay  the  indebtedness  and  reclaim  the 
stock.  Held,  that  the  transtction  was  in  ^- 
fect  a  mortgage,  and  that  the  rigbt  o£  redemp- 
tion was  therefore  not  tost. 

7.  Judgment— Pebsons  Bound. 

A  decree  declaring  certain  corporate  stock 
to  have  been  transferred  as  a  mortgage,  and 
purporting  to  bind  the  assigna  thereof  genei^ 
ally,  is  void  as  to  assigns  not  before  the  court. 

8.  Appeal— Habjiless  Eebob— Judgment. 

'W^here  an  error  in  a  decree  does  not  aEFect 
the  substantial  rights  of  the  parties  properly 
deiK-ribed  therein,  it  can  be  rejected  as  sur- 
plusage, and  is  therefore  not  cause  for  reversal. 

9.  Evidence— Pbebumptions— Continuance 
OF  Condition. 

Where,  in  a  suit  to  declare  a  transfer  of 
corporate  stock  a  mortgage  or  pledge,  the  de- 
fendants themselves  testi&ed  that  the  stock 
stood  in  the  name  of  a  decedent,  whose  admin- 
istrator waa  a  defendant,  from  November  12. 
1807,  until  the  time  of  his  death,  and  in  the 
name  of  his  estate  after  his  death  until  Jaly  2, 
1904,  and  no  change  was  shown  after  that,  it 
will  be  presumed  that  the  ownership  continued 
the  same,  in  the  absence  of  proof  to  the  con- 
trary. 

10.  EXECTTOBS  and  AOMINISIBATiMS— HoKBT 

RECEIV  ED— Li  ABILITY. 

Where  an  executor  or  administrator  applies 
to  the  use  of  the  estate  money  or  the  proceeds 
of  property  l)elonging  to  a  third  person,  he  is 
liable  m  both  his  individual  and  representative 
capacity,  and  the  injured  party  may  elect 
whether  be  will  hold  him  in  the  one  capacity  or 
the  other. 

11.  Same— Action- Judoment  —  Opebation 
AND  Bftbct— Statute. 

Where  an  executor  or  administrator  applied 
money  belonging  to  a  third  person  to  the  use  of 
the  estate,  and  the  Injured  person  elected  to 
hold  him  in  his  representative  capacity,  the 
judgment  could  only  l>e  in  accordance  with 
Baltinger's  Ann.  Codes  &  St.  S  6239,  providing 
that  the  effect  of  any  judgment  rendered  against 
any  executor  or  administrator  shall  be  only  to 
establish  the  claim  in  the  same  manner  as  if  it 
had  l>een  allowed  by  the  executor  or  adminis- 
trator and  the  court,  and  that  the  judgmmt 
shall  be  that  the  executor  or  administrator  pay 
in  due  course  of  administration  the  amount  as- 
certained to  be  due,  but  that  no  execution  shall 
issue  on  the  judgment,  and  it  shall  not  create 
a  lien  on  the  property  of  the  estate  or  give  the 
judgment  creditor  any  priority  of  payment,  and 
section  5097,  providing  that  the  judgment  te  not 
to  be  deemed  evidence  of  assets  in  tiie  bands  of 
the  personal  representative,  nnlesa  assets  an 
alleged. 

Appeal  from  Superior  Court,  King  County: 
A.  W.  Frater,  Judge. 
Action  by  Angle  B.  Collins  and  others,  ex- 
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ecutors  of  the  last  will  of  John  Collins,  de- 
ceased, against  the  Denny  Clay  Company  and 
others.  From  a  decree  In  favor  of  plaintiffs, 
defeudants  appeal.   Modified  and  affirmed. 

Blaine,  Tucfcw  &  Hyland,  for  appellants. 
WlUlam  Martin  and  James  F.  McElroy,  for 
reepondents. 

BXJDKIN,  J.  On  and  prior  to  the  11th  day 
■of  November,  1897,  John  Collins,  now  de- 
ceased, was  Indebted  to  the  defendant  Denny 
Clay  Company  In  the  sum  of  $2,517.19,  with 
interest  thereon  at  the  rate  of  10  per  cent 
per  annum  from  February  5,  1894.  This  In- 
debtedness was  secured  by  a  pledge  of  340 
shares  of  the  capital  stock  of  the  defendant 
McNaught-CollIns  Improvement  Company,  of 
the  face,  or  par,  value  of  $34,000.  At  the 
same  time  Collins  was  also  Indebted  to  A.  A. 
Denny,  now  deceased,  in  the  sum  of  $4,325. 
On  said  Itth  day  of  November,  1897,  Collins 
and  the  Denny  Clay  Company,  through  A.  A. 
Denny,  Its  president,  entered  Into  the  follow- 
ing agreement:  "This  agreement,  made  and 
-entered  Into  this  eleventh  day  of  November, 
1897,  by  and  between  the  Denny  Clay  Com- 
pany, ttie  party  of  the  first  part,  and  John 
Collins,  the  party  of  the  second  part,  wlt- 
nesseth:  That,  whereas,  the  party  of  the 
first  part  has  commenced  an  action  against 
the  party  of  the  second  part  In  the  superior 
eonrt  of  the  state  of  Washington  In  and  for 
the  cotmty  of  King,  said  cause  being  num'- 
bered  24,188,  for  the  purpose  of  recovering 
Judgment  against  the  party  of  the  second 
part  in  the  sum  of  two  thousand  five  hnn< 
-dred  seventeen  and  »»/ioo  dollars,  with  Inter' 
est  thereon  from  the  6th  day  of  February, 
1894,  at  the  rate  of  ten  per  cent  per  annum, 
upon  a  settled  aceonntj  and  for  the  purpose 
'«f  foreclosing  a  pledge  of  three  hundred  and 
forty  shares  of  the  stock  of  the  McNeught* 
.OoIIins  Improvement  Company,  of  the  namt<- 
xtal  value  of  $34,000.00.  And,  whereas,  said 
party  of  the  first  part  is  about  to  take  Judg- 
Ment  In  said  suit:  Now,  therefore,  In  con- 
sideration of  the  dismissal  of  said  actlop  and 
In  satisfaction  of  the  claim  sued  upon  In 
isaid  action,  the  party  of  t^  second  part 
does  hereby  sell,  assign,  and  set  over  unto 
the  party  of  the  first  part  said  stock  as  the 
absolute  property  of  the  party  of  the  first 
part  and  as  a  complete  settlement  of  the  In- 
debtedness due  by  ^he  party  of  the  second 
part  to  the  party  of  the  first  part  upon  said 
settled  account  sued  upon  in  said  action  No. 
24,138.  The  party  of  the  first  part  la  to  dis- 
miss said  action  at  Its  own  proper  costs,  and 
the  party  of  the  second  part  Is  to  assign  said 
stock  to  the  party  of  the  first  part  in  the  form 
prescribed  by  the  by-laws  of  the  McNaugbt- 
Colllns  Improvement  Company,  It  Is  further 
agreed  that  the  party  of  the  second  part 
shall  have  the  privilege  of  purchasing  said 
stock  from  the  party  of  the  first  part,  pro- 
vided the  party  of  the  second  part  shall  pay 
to  the  party  of  the  first  part  on  or  before 
the  loth  day  of  March  next  the  sum  of  three 


thousand  five  hundred  fifty-seven  and  "k/ioo 
dollars,  and  any  and  ail  assessments  which 
In  the  meantime  may  be  levied  upon  said 
stock,  or  which  the  party  of  the  first  part  may 
advance  for  the  protection  of  said  stock,  or 
the  property  of  the  McXaught-Oolllns  Im- 
provement Company.  And  provided,  further, 
that  the  party  of  the  second  part  shall  pay 
to  one  A.  A.  Denny  the  sura  of  four  thousand 
three  hundred  twenty-five  dollars,  and  Inter- 
est thereon  from  this  date,  as  evidenced  by 
a  promissory  note  of  this  date,  made,  execut- 
ed, and  delivered  by  the  party  of  the  second 
part  to  A.  A.  Denny.  In  case  the  party  of 
the  second  part  shall  fall  to  make  either  of 
said  payments,  to  wit,  the  payment  of  said 
three  thousand  five  hundred  fifty-seven  and 
'Vioo  dollars  by  the  15th  day  of  March  next 
and  any  and  all  assessments  or  advancements 
made  by  the  party  of  the  first  part  for  the 
protection  of  the  stock  or  property  of  the  Mc- 
Naught-Colllns  Improvement  Company,  or 
said  note,  io  the  sum  of  four  thousand  three 
hundred  and  twenty-five  dollars,  that  this 
right  to  purchase  on  the  part  of  the  party  of 
the  second  part  shall  be  at  an  end.  It  Is 
further  agreed  that  in  case  any  dividend  shall 
be  declared  and  paid  upon  said  stock  that 
the  same  shall  be  deducted  from  the  purchase 
price  thereof  under  this  agreement.  It  Is 
further  agreed  that  In  case  the  party  of  the 
second  part  shall  fail  to  purchase  said  stock 
that  he  shall  be  liable  on  said  note,  according 
to  its  terms  and  conditions."  On  the  day  fol- 
lowing the  execution  of  this  agreement  the 
340  shares  of  stock  were  surrendered  to  the 
McNaught-Colllns  Improvement  Company,  and 
reissued  to  A.  A.  Denny,  and  have  at  all 
times  since  been  held  by  the  said  Denny  or 
the  executor  of  his  estate. 

This  action  was  brought  by  the  executors 
of  the  Collins  estate  against  the  executor  of 
the  Denny  estate  and  others  to  declare  the 
above  agreement  a  mortgage  or  pledge,  to  en- 
force the  right  of  redemption,  and  for  an  ac- 
counting. The  court  found,  among  other 
things,  that  the  stock  In  controversy  was  of 
the  value  of  $27,880  at  the  date  of  the  execu- 
tion of  the  above  agreement,  and  of  the  value 
of  $102,000  at  the  date  of  trial;  that  at  the 
time  of  the  commencement  of  this  action  the 
principal  and  interest  due  on  the  A.  A.  Denny 
note  and  the  Denny  Clay  Company  note  ag- 
gregated $12,571.80;  that  dividends  were 
paid  on  said  stock  to  the  executors  and  as- 
signs of  the  Denny  estate  aggregating  $21,- 
960.83,  or  $9,449.03  in  excess  of  the  amounts 
due  on  the  two  notes.  The  court  further 
found  that  the  stock  was  transferred  as  se- 
curity only,  and  was  to  be  returned  to  Collins 
on  the  payment  of  the  indebtedness  secured 
thereby.  On  these  findings  the  court  entered 
Its  decree  directing  the  executor  of  the  Denny 
estate  and  his  assigns  to  assign  and  surren- 
der the  stock  In  controversy  to  the  plalntiflTs, 
enjoining  the  defendants  from  Incumbering 
or  disposing  of  the  same,  and  directing  the 
def  eodaat  McNangbt  -  Collins  Improvement 
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Company  to  cancel  said  certificate  of  atods. 
and  relssne  the  same  to  the  plaintiffs,  tt 
was  further  decreed  that  In  case  it  should 
thereafter  be  made  to  appear  that  the  defend- 
ant execntor,  or  the  defendants  Denny  Olay 
Company  or  Denny  Estate,  Inc.,  had  sold, 
disposed  of,  or  Incumbered,  said  stoc^,  or 
placed  It  beyond  their  power  or  control  to 
surrender  the  same  since  the  commencement 
of  this  action,  the  plaintiffs,  upon  such  show- 
ing, should  hare  personal  Judgment  against 
the  executor  and  assigns  for  the  sum  of 
$102,000,  the  value  thereof,  and  Jurisdiction 
was  reserved  for  the  purpose  of  rendering 
such  Judgment  It  was  further  decreed  that 
the  A.  A.  Denny  note  and  the  Denny  Clay 
Company  note  be  canceled,  that  the  defend- 
ant executor  and  the  defendant  Denny  Es- 
tate, Inc.,  be  required  to  account  to  the  plain- 
tiffs for  the  sum  of  $9,440.03,  and  that  the 
plaintiffs  recover  Judgment  against  the  execu- 
tor for  said  sum.  From  this  Judgment  the 
defendants  appeal. 

Objection  la  made  to  the  sufficiency  of  the 
complaint  to  sustain  the  Judgment  as  ren- 
dered against  some  of  the  appellants,  but  the 
proofs  were  received  without  objection,  and 
this  court  will  consider  the  complaint  amend- 
ed. If  need  be,  to  conform  to  the  facts  proved. 
Objection  is  also  made  to  the  sufficiency  of 
the  testimony  to  sustain  the  findings  of  the 
court  as  to  the  value  of  the  stock  of  the  Hc- 
Kaught-CoUins  Improvement  Company  at 
the  time  of  the  execution  of  the  agreement  In 
controversy,  and  also  as  to  the  amount  of 
dividends  paid  thereon.  Objection  is  also 
made  to  the  competency  of  certain  evidence 
received  for  the  purpose  of  showing  the 
value  of  the  stock,  and  the  competency  and 
materiality  of  certain  evidence  excluded.  In 
view  of  the  fact  that  the  sole  object  of  the 
MeMaught-Colllns  Improvement  Company  was 
to  hold  certain  tide  lands,  evidence  as  to  the 
value  of  its  holdings  would  seem  competent 
for  the  purpose  of  fixing  the  value  of  Its 
stock.  The  corporation  was  not  engaged  in 
business  of  any  kind,  and  the  aggr^ate  value 
of  all  its  stock  would  be  approximately  the 
value  of  Its  property,  1^  the  amount  of  Its 
Indebtedness.  Evidence  as  to  the  settlement 
of  another  controversy  between  Collins  and 
other  parties,  on  the  one  part,  and  Denny,  on 
the  other  part,  at  or  about  the  same  time,  was 
properly  excluded.  The  parties  were  not  the 
same,  and  it  was  not  shown  that  one  settle- 
ment entered  Into  or  Infiuenced  the  other. 
We  fully  recognize  the  difficulty  of  fixing  the 
market  value  of  antdi  pr(^)erty  at  the  time 
the  agreement  In  question  was  entered  into, 
but  the  finding  of  the  court  as  to  such  value 
seenw  to  be -well  within  the  testimony;  and, 
Inasmuch  as  the  stock  was  turned  over  in 
satisfaction  of  a  debt  that  slightly  exceeded 
13,000,  the  result  of  this  action  would  be 
the  same  had  the  court  found  the  value  to  be 
much  less  than  it  did.  The  finding  as  to  the 
amount  of  dlvideuds  paid  is  fully  sustained 
by  the  testimony.   The  burden  was  on  the 


appellants  to  account  for  such  dividends,  and 
to  establish  any  prc^r  dlsbur»ements  made 
on  account  of  the  stock.  This  they  wholly 
failed  to  do.  The  finding  as  made,  if  ot>- 
Jectlonable  at  all,  Is  too  favorable  to  appel- 
lants. The  court  allowed  interest  on  the 
notes  up  to  the  commencement  of  the  acttoi, 
but  no  Interest  on  the  dividends  received. 

The  only  remaining  question  Is  the  cor^ 
rectness  of  the  finding  or  conclusion  that  the 
transaction  in  question  was  a  mortgage  or 
pledge.  This  Is  a  mixed  question  of  law  and 
fact,  and  both  parties  agree  that  whether 
a  conveyance  be  a  mortgage  or  a  conditional 
sale  must  be  det^mlned  by  a  consideration 
of  the  peculiar  circumstances  of  each  case. 
All  the  authOTlties  agree  that  a  mortgagor 
cannot,  through  any  device,  bargain  away 
his  right  of  redemption  at  the  time  of 
giving  the  mortgage.  Bradbury  v.  Daven- 
port, 114  Cal.  .S93,  46  Pac.  1002,  ^  Am.  St 
Rep.  Plummer  v.  Ilae  Oust  decided  by 
this  court)  82  Pac.  1009.  While  a  mortgagw 
may  release  his  equity  of  redemption  to  the 
mortgagee  by  a  subsequent  agreement  yet 
the  courts  view  such  agreements  with  dla- 
truat  and  disfavor,  and,  If  It  aH>ear  that 
the  mortgagee  has  taken  advantage  of  the 
necessities  of  the  mortgagor,  or  that  the  con- 
sideration la  grossly  inadequate,  the  release 
will  be  disregarded  and  the  original  r^tlw 
held  to  continue.  Apiilylng  these  mlea  in  the 
caae  at  bar,  it  aK»eaTB  that  the  relation  of 
debtor  and  creditor  existed  between  CoUIna 
and  Drany  and  the  Denny  Glay  Company 
at  the  time  tbe  agreement  in  question  waa 
entered  into,  and  had  so  existed  for  some 
years  before.  Collins  was  insolvent  owing 
In  all  about  $200,000.  The  total  indebtedneaa 
Included  In  the  two  notes  was  less  than 
$8,000,  and  the  total  Indebtedness  actually 
released  less  than  $3,500.  Tbe  value  of  the 
property  surrendered,  as  found  by  the  court, 
exceeded  $27,000,  and  the  short  period  of 
four  months  wos  allowed  an  Insolvent  debtor 
to  pay  tbe  indebtedness  and  reclaim  the 
stock.  We  doubt  If  any  authority  can  be 
found  to  sustain  such  a  transaction. 

In  Russell  v.  Southard,  12  How.  139,  IS 
Ij.  Ed.  927,  the  disparity  between  the  value 
of  the  property  and  the  amount  of  the  mort- 
gage debt  was  not  so  great  as  In  this  case, 
the  agreement  relied  on  was  Just  as  binding 
and  Just  as  explicit  as  in  the  case  at  bar, 
and  In  other  resi)ect8  the  equities  In  favor  of 
tbe  mortgagor  were  not  as  strong  as  those 
found  here.  In  respect  to  the  adequacy  of 
the  consideration,  the  court  In  that  case, 
speaking  through  Mr.  Justice  Curtis,  said: 
"In  examining  this  question,  it  Is  of  great 
Importance  to  Inquire  whether  the  consid- 
eration was  adequate  to  induce  the  sale. 
When  no  fraud  is  practiced,  and  no  in- 
equitable advantage  Is  taken  of  pressing 
wants,  owners  of  property  do  not  sell  it  for 
a  consideration  manifestly  inadequate,  and, 
therefore,  In  the  cases  on  this  subject  great 
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stress  is  Jnstly  laid  upon  the  fact  that  what 
is  alleged  to  have  been  the  price  bore  no 
proportion  to  the  value  of  the  thing:  said  to 
have  been  sold."  Again,  speaking  of  the 
written  memorandum,  the  court  said:  "In 
respect  to  the  wi'ltten  memorandum.  It  was 
clearly  intended  to  manifest  a  conditional 
sale.  Very  uncommon  pains  are  taken  to  do 
this.  Indeed,  so  much  anxiety  is  manifested 
on  this  point  as  to  make  It  apparent  that 
the  draftsman  considered  he  had  a  somewhat 
difficult  task  to  perform.  But  it  Is  not  to 
he  forgotten  that  the  same  language  which 
truly  describes  a  real  sale  may  also  be  em- 
ployed to  cut  off  the  right  of  redemption.  In 
case  of  a  loan  on  security;  that  It  Is  the 
duty  of  the  court  to  watch  TigUantly  these 
exercises  of  skill,  lest  they  should  be  ef- 
fectual to  accomplish  what  equity  forbids; 
and  that,-  In  doubtful  cases,  the  court  leans 
to  the  conclusion  that  the  reality  was  a 
mortgage  and  not  a  sale" — citing  a  number 
of  cases.  Again:  "It  la  true  Russell  must 
have  given  his  assent  to  this  form  of  the 
memorandum;  but  the  distress  for  money  un- 
der which  he  then  was  places  him  in  the 
same  condition  as  other  borrowers,  In 
numerous  cases  reported  in  the  books,  who 
have  submitted  to  the  dictation  of  the  lend- 
er under  the  pressure  of  their  wants;  and  a 
court  of  equity  does  not  consider  a  consent, 
thus  obtained,  to  be  sufficient  to  fix  the 
rights  of  parties.  'Necessitous  men,'  says  the 
Lord  Chancellor  in  Vernon  v.  Bethell,  2  Eden, 
114,  'are  not,  truly  speaking,  free  men;  but, 
to  answer  a  present  emergency,  will  submit 
to  any  terms  that  the  creditor  may  impose 
upon  them.'  The  memorandum  does  not 
contain  any  promise  by  Russell  to  repay  the 
money,  and  no  personal  security  was  taken; 
but  it  Is  settled  that  tbis  circumstance  does 
not  make  the  conveyance  less  effectual  as  a 
mortgaRe" — c-iting  cases.  "Consequently  it  is 
not  only  entirely  eouKistent  with  the  con- 
clusion that  a  mortgage  was  intended,  but  In 
a  case  where  it  was  the  design  of  one  of  the 
parties  to  clothe  the  transaction  with  the 
form  of  a  sale,  In  order  to  cut  off  tlie  right 
of  redemption,  it  is  not  to  be  expected  that 
the  party  would,  by  taking  i)er8onal  security, 
effectually  defeat  his  own  attempt  to  avoid 
the  appearance  of  a  loan."  The  above  is  a 
leading  case  on  the  question  under  consider- 
ation, and  has  been  followed  and  approved 
in  a  multitude  of  cases  in  both  the  state  and 
federal  courts.  See  Rose's  Notes  on  U.  S. 
Rep.  vol.  5,  p.  77,  and  cases  cited. 

The  conclusion  of  the  trial  court  that  the 
stock  stood  as  security  only  Is  amply  sus- 
tained by  the  authorities.  Numerous  ob- 
jections are  urged  against  the  form  and  sub- 
stance of  the  decree.  It  Is  certainly  open  to 
criticism,  but  this  does  not  necessitate  a 
reversal,  unless  it  injuriously  afTects  some 
substantial  rights  of  the  appellants.  That 
portion  of  the  decree  which  runs  against  the 
assigns  is  probably  void  for  uncertainty.  It 
is  at  least  void  as  to  assigns  not  before  the 


court,  as  they  would  be  entitled  to  be  heard 
before  Judgment  could  be  takeu  against 
them.  But  this  part  of  the  decree  may  be 
rejected  as  surplusage  without  affecting  the 
rights  of  parties  pn^eriy  described  therein. 

It  appears  from  the  testimony  of  appel- 
lants themselves  that  this  stock  stood  In 
the  name  of  A.  A.  Denny  from  November 
12,  1897,  until  the  dme  of  his  death,  and  In 
the  name  of  A.  A.  Denny  Estate  from  thence 
until  July  2,  1004,  and  no  change  appears 
after  that  date.  In  the  absence  of  proof, 
we  will  presume  that  the  ownership  con- 
tinued the  same.  It  furtho:  appears  that 
all  dividends  paid  on  the  stock  were  receiv- 
ed by  A.  A.  Denny  or  by  the  Denny  Estate. 
It  is  contended  that.  If  the  executor  cchi- 
verted  this  stock,  or  wrongfally  received 
dividends  thereon  which  belonged  to  others, 
he  Is  liable  in  bis  individual,  and  not  In 
his  representative,  capacity.  This  stock 
stood  in  the  name  of  the  decedent  at  the 
time  of  his  death,  and  came  into  the  hands 
of  his  executor  as  a  part  of  bis  estate.  Un- 
der such  circumstances  the  more  equitable 
rule  is  that,  If  the  executor  or  administrator 
applies  to  the  use  of  the  estate  money  or 
the  proceeds  of  property  belonging  to  a  third 
person,  be  Is  liable  in  both  his  individual 
and  representative  capacity,  and  the  injured 
party  may  elect  whether  be  will  hold  him 
in  the  one  capacity  or  the  other.  Respond- 
ents elected  to  pursue  the  executor  in  his 
representative  capacity,  as  they  had  a  right 
to  do;  but,  having  followed  that  course, 
they  can  only  take  such  Judgment  as  the  law 
authorizes  in  such  cases.  By  section  6239, 
Balliuger's  Ann.  Codes  &  8t.,  "the  effect  of  any 
Judgment  rendered  against  any  executor  or 
administrator  shall  be  only  to  establish  the 
claim  In  the  same  manner  as  if  it  had  been 
allow  ed  by  the  executor  or  administrator, 
and  the  court;  and  the  judgment  shall  be, 
that  the  executor  or  administrator  pay,  in 
due  course  of  administration,  the  amount 
ascertained  to  be  due.  but  no  execution  shall 
issue  upon  such  Judgment,  nor  shall  it  create 
a  lien  upon  the  property  of  the  estate,  or  give 
the  Judgment  creditor  any  priority  of  pay- 
ment." By  section  5C97,  Ballinger's  Ann. 
Codes  &  St.,  the  Judgment  is  not  deemed  to 
be  evidence  of  assets  In  the  hands  of  the 
personal  representative,  unless  assets  are  al- 
leged. The  Judgment  against  the  executor 
will  be  modified  to  conform  to  the  above 
provision. 

It  Is  further  objected  that  the  value  of 
the  stock  should  have  been  fixed  as  of  the 
date  of  conversion,  and  not  as  of  the  date 
of  trial.  Tbis  is  not  an  action  to  recover 
damages  for  the  conversion  of  property,  nor 
Is  any  conversion  shown.  If  the  stock  stood 
in  the  name  of  the  decedent  as  security.  It 
came  into  the  hands  of  his  personal  represent- 
ative charged  with  the  same  trust,  and 
still  stands  aa  security.  The  court  properly 
fixed  the  value  as  of  the  date  of  trial. 

The  remaining  objections  to  tb»  decree 
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arise  from  the  erroneous  assumption  that 
the  burden  of  proof  to  establish  certain 
facts  rested  upon  the  respondents.  We  find 
no  error  in  the  record,  except  as  to  the  form 
of  the  Judgment  against  the  executor.  The 
judgment  against  him  will  be  so  modified  as 
to  be  made  payable  in  due  course  of  admin- 
istration, as  prescribed  by  section  6239,  Bal- 
ilnger'8  Ann.  Codes  &  St.,  supra,  and  any 
Judgment  hereafter  rendered  against  the  ex- 
ecutor In  the  court  below  wUl  conform  to  the 
same  statute. 

As  thus  modified,  the  Judgment  Is  affirmed. 
The  lespoDdents  will  recover  their  costs 

MOUNT,  O.  J.,  and  FULLEETON.  HAD- 
liET,  CROW,  ROOT,  and  DUNBAB,  JJ., 
concur. 


BUFFALO  PITTS  CO.  t.  SHRINER. 
(Supreme  Court  of  Washington.   Dec  22, 1005.) 

1.  Evidence  — Fabol  Bvidencb  Annscnno 
Whitings. 

In  an  action  for  the  price  of  a  secondhand 
threshing  machine  sold  under  a  written  order 
containing  certain  warranties,  but  stating  that 
the  warranties  did  not  apply  to  secondhand } 
machlnerr  that  might  be  sold  and  reciting  that 
so  verbal  agreements  would  be  recognized  or 
allowed,  no  evidence  was  admissible  under  an 
answer  pleading  as  a  defense  certain  guaranties 
and  warranties  of  the  machinery. 

2.  Same— In  VALID  ATI  NO  Instbttment— Fraud. 

In  an  action  for  the  price  of  a  secondhand 
threshing  machine,  sold  on  a  written  order  stat* 
ing  that  no  secondiiand  machinery  was  war- 
ranted and  that  no  verbal  agreements  of  any 
nature  with  reference  to  the  sabject-matter  of 
the  contract  would  be  recognieed  or  allowed, 
whm  the  answer  alleged  warranty  oC  the  ma- 
cliine^,  it  was  proper  to  refuse  to  permit  an 
amendment  alleging  that  the  agent  of^the  seller 
made  false  and  frandulent  representations  «a 
to  the  machinery  and  represented  that  the  sellea 
woold  warrant  the  maxmnerj. 

AppetA  from  Superior  Court,  Lincoln  Coun- 
ty; W.  T.  Warren,  Judge. 

Action  1^  the  Buffalo  Pitta  Company 
against  Gewge  W.  Bbrtner.  From  a  Ju^- 
ment  In.tevor  of  plaintiff,  defendant  aK>ealB. 
Affirmed. 

Merrltt  &  Merrltt,  for  appellant.  James 
A  Williams  and  Denton  M.  Crow,  for  re- 
fiipondent; 

ROOT,  J.  On  May  7, 1903,  appellant  sign- 
ed and  delivered  to  an  agent  of  respondent 
a  written  order  for  the  purchase  of  a  second- 
hand threshing  machine,  engine,  and  ap- 
purtenances. This  order  was  In  the  usual 
form  supplied  by  agents  of  the  company  to 
Intending  purchasers,  and  embodied  certain 
printed  warranties,  but  contained  the  follow- 
ing: 'This  order  Is  subject  to  the  accept- 
ance and  approval  of  said  company  at  Its 
home  office,  and  when  so  approved  and  ac- 
cepted Is  a  binding  contract  which  no  per- 
son has  authority  to  modify  or  vary  in  any 
respect,  or  to  waive  any  of  Its  conditions, 


except  In  writing  approved  by  the  manage- 
ment at  tbe  home  office.  *  *  *  This  form 
of  contract  Is  furnished  In  duplicate.  See 
that  you  have  a  copy  of  It  and  keep  it  for 
reference.  This  warranty  does  not  cover 
secondhand  machinery  sold.  All  .the  condi- 
tions of  this  sale  must  api>ear  on  the  within 
order,  as  no  verbal  agreements  of  whatever 
nature  will  be  recognized  or  allowed.  •  •  • 
I  herewith  declare  that  I  have  carefully  read 
this  order  and  am  acauainted  with  Its  con- 
tents, which  I  herewith  accept"  This  or- 
der, which  became  the  contract  of  purchase. 
Is  set  forth  in  the  pleadings.  The  order 
was  forwarded  to  the  home  office  of  the 
company,  where  the  latter  accepted  It,  and 
tbe  sale  was  consummated,  and  the  machin- 
ery delivered  on  June  3, 1903.  Seven  promis- 
sory notes,  secured  by  mortgage,  were  given 
by  appellant  to  cover  deferred  payment.  Ap- 
pellant used  said  threshing  outfit  for  the 
season  of  1003,  and  until  about  September 
1,  1904.  After  the  close  of  the  1903  thresh- 
ing season,  appellant  paid  two  of  said  promis- 
sory notes.  On  October  22,  1904,  respondent 
commenced  this  action  to  foreclose  said  mort- 
gage and  collect  upon  said  unpaid  notes. 
To  the  complaint  appellant  interposed  an 
answer,  admitting  the  contract,  notes,  and 
mortgages,  and  the  nonpayment  of  the  notes, 
but  setting  up  an  affirmative  defense,  al- 
leging that  various  guaranties  and  war- 
ranties concerning  said  machinery  were 
made  by  respondent  and  had  failed ;  and 
for  a  second  affirmative  defense  and  counter- 
claim appellant  alleged  that  respondent 
had  warranted  and  guarantied  said  machin- 
ery, and  that  he,  In  reliance  upon  said 
guaranty  and  warranty,  which  had  failed, 
paid  two  of  the  notes,  and  demanded  judg- 
ment for  said  amount  thus  paid.  Respond- 
ent replied,  denying  the  allegations  of  the 
affirmative  defenses.  At  the  trial,  respond- 
ent objected  to  the  Introduction  of  any  evi- 
dence in  support  of  appellant's  affirmative 
defenses.  The  trial  court  sustained  this  ob- 
jection. Appellant  then  asked  permission  to 
amend  Its  answer  by  alleging  that  he  was 
Induced  to  enter  Into  the  contract  of  pur- 
chase and  execute  the  notes  and  mortgage 
by  reason  of  the  false  and  fraudulent  rep- 
resentations made  orally  by  respondent's 
agent  as  to  the  construction,  character,  ma- 
terial, and  quality  of  the  machinery  and  by 
reason  of  said  agent  having  orally  rej>re- 
sented  that  respondent  would  warrant  and 
guaranty  the  material,  construction,  qualtty, 
and  i>erformance  of  said  machinery.  The 
court  refused  to  permit  this  amendment,  for 
the  reason  that  he  deemed  It  to  constitute 
no  defense.  Judgment  and  decree  was  enter- 
ed as  prayed  for  In  the  complaint  Appeal 
Is  taken  therefrom. 

The  rulings  of  the  trial  court  as  to  the 
affirmative  defenses  and  tbe  requested  amend- 
ments are  the  only  questions  presented  for 
our  consideration.  We  think  these  mlingK 
were  right   It  is  a  general  rule  oi  law  that 
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statements  made  during  tbe  negotiations 
whicb  culminate  in  a  written  instrument 
cannot  be  admitted  to  contradict  or  defeat 
such  InBtrnment  An  exception,  or  apparent 
exception,  to  tbe  rule  arises  in  those  cases 
where,  by  fraud,  misrepresentation,  undue 
influence,  or  overreaching,  a  party  Is  induced 
to  sign  or  execute  a  written  Instrument.  Bnt 
the  evidence  of  such  Improper  Infiueuces 
most  be  clear  and  satisfactory.  In  the  case 
at  bar.  It  Is  not  contended  that  appellant 
did  not  know  what  was  in  the  instrnment 
he  signed.  Upon  the  oral  argument  his  coun- 
sel, in  answer  to  a  question,  stated  that 
there  was  no  such  contention.  He  therefore 
knew  that  the  written  contract  contradicted 
what  he  allies  the  agent  told  and  repre- 
sented to  bim.  The  written  order  or  applica- 
tion stated  plainly  that  the  warranty  there- 
in did  not  apply  to  secondhand  machinery. 
It  also  contained  the  following  statement: 
**A11  the  conditions  of  this  sale  must  appear 
on  the  written  order,  aa  no  verbal  affirements 
of  whatever  nature  will  be  recognized  or 
allowed."  (Italics  ours.)  Knowing  of  these 
statements  In  this  order  and  contract  which 
he  signed  and  which  he  states  be  careful- 
ly read,  how  can  he  be  heard  to  say  that  tbe 
oral  representations  of  the  agent,  made  be- 
forehand, induced  him  to  sign  said  order  and 
to  subsequently  execute  the  notes  and  mort- 
gage In  payment  for  the  machinery?  This 
Instrument  told  bim  the  company  would  not 
be  bound  by  anybody's  representations  ex- 
cept those  contained  in  that  identical  docu- 
ment. He  knew  all  this  before  the  purchase 
was  consummated,  or  the  notes  or  mortgages 
executed.  Written  instruments  would  be  of 
little  value  if  they  could  be  overthrown  up- 
on such  a  showing  as  this.  The  fact  that 
appellant  used  the  machinery  for  two  sea- 
sons, and  paid  two  of  tbe  notes  after  fully 
testing  It.  does  not  tend  to  strengthea  bis 
cause. 

The  Judgment  and  decree  of  the  trial  court 
Ig  affirmed. 

MOUNT,  a  X.  and  DUNBAR,  FULLEB- 
TON,  HADLBY.  and  RUDKIN,  JJ.,  Con- 
cur. CROW,  J.,  having  been  of  coansel, 
took  no  part. 


JONES  et  aL  t.  BMERSON  et  al. 
(Supreme  Court  of  Wadtlngton.  Dec.  18, 1905.) 
■1.  Sales— Warbantt  of  Quautt— Bbeach— 

E  VI DBNCE— SUFFICIENrr. 

Kvidence  in  an  action  for  the  purchase 
price  of  apples  examined,  and  held  to  war- 
rant  a  finding  tbat  the  apples  delivered  were  not 
of  firflt  qnality  or  merchantable,  nor  similar  to 
samples  shown  to  the  buyer,  as  required  by  the 
contract  of  sale. 

2.  Evidence— EXPBBT  TesTIuoHT— Aouissi- 

BILITT. 

On  the  Issue  whether  apples  delivered  to  a 
buyer  were  merchantable,  as  warranted  in  the 
contract  of  sale,  the  evidence  of  a  fruit  expert 
that,  if  the  applps  were  in  a  merchantable  coo- 
dition  at  tbe  place  of  sale  at  the  tlue  of  ship- 


ment, they  could  arrive  at  tbe  i>Iace  of  destina- 
tion five  days  later  in  the  condition  in  which 
they  did  arrive,  was  competent. 
3.  SAI.E8— Bbbach  or  Wabbartt—- BiouT  or 
BvTEB  TO  Show. 

A  seller  of  apples  warranted  them  to  be 
merchantable,  and  he  contracted  to  ship  such 
apples.  The  buyer,  prior  to  the  sale,  did  not 
examine  the  contents  of  all  tbe  boxes  sold,  but 
such  portions  as  were  shown  by  the  seller.  Tbe 
apples  were  loaded  on  a  car  and  shipped  after 
the  departure  of  the  buyo'.  Beid,  that  the  buy- 
er was  Hitttled  to  show  tiwt  the  apples  sUpped 
were  not  merofaantable. 

Af^wal  from  Superior  Court,  Kii^  County ; 
Arthur  B.  Grlffln,  Judge. 

Action  by  cm.  Jones  and  anottaw,  partners 
under  the  flrm  name  of  0.  E.  Jones  A  Ca, 
against  H.  S.  Emerson  and  another,  partners 
under  fbe  firm  name  of  H.  S.  Emwson  A  Co. 
From  A  Jn^fmmt  for  d^endants,  plaintiffs 
ai^peal.  Affirmed. 

McAuIay  &  Meigs  and  Jas.  B.  Bradford, 
for  appellants.   W.  H.  Bogle,  for  respondents. 

CROW,  J.  This  action  was  commenced 
by  appellants,  C.  E.  Jones  and  B.  G.  Stone, 
partners  as  C.  E.  Jones  &  Oo.,  against  H.  8. 
Emerson  and  Frank  Wheeler,  partners  as 
H.  S.  Emerson  &  Co.,  to  recover  $500  for 
apples  shlpi>ed  from  North  Taklma.  Ap- 
pellants alleged  that  on  March  21,  1903,  re- 
spondents purchased  400  boxes  of  apples 
from  them,  at  $1.25  per  box,  f.  o.  b.  cars  at 
North  Taklma ;  that  appellants,  on  March 
23,  1005,  loaded  said  apples  on  a  Northern 
Pacific  car  and  billed  the  same  to  respond- 
ents at  Seattle,  where  they  were  delivered; 
that  the  purchase  price  was  payable  on  de- 
livery, but  that  on  demand  payment  had  been 
refused.  Respondents  pleaded  two  affirma- 
tive defenses,  which  we  will  not  quote,  as, 
upon  trial  without  a  Jury,  the  court  made 
findings  of  fact  In  conformity  therewith,  and 
refused  findings  requested  by  appellants. 
From  a  Judgment  in  favor  of  respondents, 
this  appeal  has  been  taken. 

The  findings  show  that  on  March  21, 1903. 
appellants  contracted  to  sell  respondents 
400  boxes  of  apples,  at  $1.29  per  box,  f.  o.  b. 
cars  at  North  Taklma,  said  apples  to  be 
selected  by  appellants,  to  be  shipped  to  Seat- 
tle, and  to  be  of  first  quality,  merchantable, 
and  similar  to  samples  shown  respondents; 
that  on  March  23,  1903,  appellants  did  ship 
400  Iwxes  of  apples,  which  were  delivered 
to  respondents  at  Seattle  on  or  about  March 
26,  1903;  that  said  apples  were  not  of  first 
quality  or  merchantable,  nor  similar  to 
samples  shown  respondents,  but  were  In- 
fected with  San  Jose  scale  and  codling  moth ; 
that  said  apples  were  taken  from  tbe  car 
Into  respondents'  warehouse,  where  they  were 
forthwith  examined  by  the  fruit  Inspector 
of  King  county ;  tliat  the  contents  of  318  of 
400  boxes  were  thereupon  condemned  and 
destroyed  by  said  inspector ;  that  respondents 
immediately  notified  appellants  of  the  con- 
dition of  said  apples  and  of  the  official  ac- 
tion of  said  inspector,  and  that  said  apples 
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wonld  be  held  for  the  risk  and  account  of 
appellants;  tbat  respondents  tendered  ap- 
pellants the  sun  of  $70,  tbe  contract  price 
for  82  boxes  not  condemned,  less  freight 
paid  on  the  318  boxes  condemned,  and  depos- 
ited said  tender  with  the  clerk  of  the  superior 
court,  subject  to  appellants'  order. 

Several  assignments  of  error  are  based 
on  rulings  admitting  and  rejecting  evidence. 
It  Is  our  duly  to  ignore  all  incomi>etent  evi- 
dence. Still,  while  refraining  from  a  de- 
tailed discussion  of  these  various  afntgn- 
mmtfl,  we  fail  to  find  any  prejudicial  error 
either  in  admitting  or  rejecting  evidence.  In 
fact  we  think  the  rulings  of  the  trial  court 
were  without  error  In  this  regard. 

The  next  assignment  of  error  is  on  the  find- 
ings made;  appellants  contending  they  were 
not  supported  by  the  evidence.  Although 
much  confiict  exists,  we  fall  to  see  how  any 
other  findings  could  have  been  made,  as  cir- 
cumstances and  facts  that  unquestionably 
occurred  corrot>orate  respondents'  evidence. 
Frank  Wheeler,  one  of  the  respondents,  tes- 
tified that,  while  in  North  Yakima  on  March 
20th,  he  was  at  appellants*  warehouse  and 
examined  about  eight  boxes  of  apples,  selected 
and  shown  him  by  appellants;  tbat  on  March 
21st  he  again  examined  about  fifteen  addi- 
tional boxes,  also  selected  and  shown  him  by 
appeilapts;  and  that  all  said  apples  were 
merchantable  and  of  good  quality.  Appel- 
lants testified  that  Blr,  Wheeler  examined 
about  40  or  [>0  boxes,  he  himself  making  the 
selections ;  tbat  he  expressed  himself  satis- 
fied with  the  quality;  and  tbat  the  apples 
examined  by  him  were  merchantable.  There 
were  not  enough  apples  in  said  warehouse  to 
fill  the  order,  and  appellants  purchased  16 
additional  boxes  after  Mr.  Wheeler  left  North 
Yakima.  The  400  boxes  were  received  in 
Seattle  about  March  26,  1903,  when  the  con- 
tents of  318  boxes  were  found  to  be  affected 
with  San  Jose  scale,  codling  moth,  and  rot, 
and  were  condemned  and  destroyed.  Re- 
spondents Immediately  notified  appellants 
by  long-distance  telephone  of  these  conditions, 
and  requested  that  a  member  of  appellants' 
firm  come  to  Seattle  to  Inspect  the  apples, 
offering  to  pay  his  railroad  fare.  They  also 
gave  written  notice  to  the  same  effect  by 
letter.  Appellants  failed  to  go  to  Seattle, 
or  to  make  any  personal  Inspection,  or  to 
take  any  action  prior  to  the  bringing  of  this 
suit.  The  fruit  inspector,  an  expert,  testi- 
fied that,  If  the  apples  were  in  mercbantable 
condition  at  North  Yakima  on  March  2l8t, 
they  could  not  have  been  in  the  condition 
in  which  they  arrived  at  Seattle  on  March 
26th.  This  evidence  was  objected  to,  but  we 
think  It  competent.  While  these  are  only  a 
portion  of  the  facta  favorable  to  respondents, 
appearing  from  the  evidence,  yet  they  support 
the  findings,  which  we  will  not  disturb. 

As  Mr.  Wheeler  made  some  examination 
of  certain  apples  at  North  Yakima,  appel- 
lants Insist  that  he  dealt  with  them  at  arm's 
length,  and,  as  no  fiduciary  or  confidential 


relation  existed  between  the  parties,  respond- 
ents are  therefore  not  In  a  position  to  com- 
plain of  the  apples  shipped.  In  making  tblB 
contention  appellants  rely  upon  Griffith  v. 
Strand,  19  Wash.  CSG,  54  Pac.  G13 ;  Sherman 
V.  Sweeny,  20  Wash.  321.  GO  Pac.  1117; 
Hulet  V.  Achey  (Wash.)  80  Pac.  1105;  and 
other  cases  decided  by  this  court  The  trial 
court  found  that  appellants  warranted  the 
apples  to  be  merchantable  and  of  good  qual- 
ity, and  that  they  contracted  to  ship  apples 
of  that  kind.  Mr.  Wheeler  did  not  examine 
the  contents  of  the  entire  400  boxes,  but  only 
such  portions  thereof  as  were  exhibited  to 
him  by  appellants.  Moreover,  the  apples 
were  loaded  on  the  car  and  shipped  after 
Mr.  Wheeler  left  North  Yakima.  We,  there- 
fore, think  the  authorities  cited  do  not  apply 
to  the  facts  involved.  The  contract  of  pur- 
chase was  made  by  respondents  upon  con- 
dition tbat  the  apples  shipped  should  be  of 
the  kind  and  quality  shown  to  Mr.  Wheeler. 
It  appearing  tbat  those  actually  shipped  were 
not  of  such  quality,  appellants  failed  to  com- 
ply with  their  contract  Respoodente  prompt- 
ly notified  them  of  such  faitore,  and  tendered 
all  money  tbat  would  be  due  for  the  applen 
actually  used.  Under  the  facts  found,  ap- 
pellants were  not  entitled  to  recover. 
The  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  HADLET, 
FULLERTON,  RUDKIN.  and  ROOT«  JJ.. 
conenr. 


STATE  ex  rel.  LANE  v.  BALUXGER, 
Mayor,  et  al. 

(Suprenie  Court  of  Washington.  Dec.  18,  laOo.} 

1.  iKTAnTB— GUARntAIf  AD  LlTEH— POWEBS— 

Satisfaction  of  Judosie.'«t. 

An  infant's  guardian  ad  litem,  while  not 
having  power  to  compound  or  settle  a  judgment 
in  favor  of  the  Infant,  has  a  right  to  satisfy  It. 

[Ed.  Note. — For  cases  in  point;  see  vol.  27, 
Cent.  Dig.  Infants,  1  244.] 

2.  ATrOBNBT  AND  CUBNIV-AuTnOBITT  or  IN- 
FANT'S ATTOaNEY  — SATiaFACTIO.-^  OF  JUDG- 
MENT. 

BalliQger's  Ann.  Codes  &  St.  §  4706,  in  re- 
lation to  the  power  and  authority  of  attorneys, 
gives  an  attorney  authority  to  discharge  a  Jn^- 
meot  or  acknowledge  sotiBfaction  of  the  same 
on  payment  thereof.  Held,  that  an  attorney  for 
plamtiff,  in  an  action  by  a  minor  by  his  guard- 
ian ad  litem,  has  authority  to  satisfy  a  judg- 
ment. 

3.  Same— Statutes— Patmest  to  Attobnet. 

Bellinger's  Ann.  Codes  &  St.  S  5676,  pro- 
vides that,  if  judgment  be  given  against  a  public 
corporation,  on  the  preBeutation  of  a  certified 
transcript  to  the  officer  authorized  to  draw  or- 
ders on  the  treasurer,  he  shall  draw  an  order  in 
favor  of  the  party  for  whom  the  judgment  was 
given,  and  section  4766,  in  relation  to  the  ao- 
tbority  of  attorneys,  provides  that  an  attorney 
shall  nave  authority  to  receive  money  claimed 
by  his  client,  and.  on  payment  of  judgment,  to 
acknowledge  satisfaction  thereof.  Hvid,  in  an 
action  against  a  city  by  a  minor,  by  bis  guard- 
ian ad  litem,  that  the  issuance  of  a  warrant  to 
plaintlETs  attorney  was  proper. 
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Appeal  from  Saperlor  Conrt,  King  County; 
George  C.  Hatch,  Judge. 

Mandamus  Ity  the  state,  on  the  relation  of 
J.  F.  Lane,  as  guardian  of  the  estate  of  Ed- 
win Esklldsen,  a  minor,  to  compel  R.  A.  Eal- 
linger,  as  mayor,  and  John  Ripllnger,  as  a 
comptroller,  of  the  city  of  Seattle,  to  pay  Into 
court  for  the  minor  an  unpaid  portion  of  a 
certain  Judgment.  From  an  order  dismissing 
the  cause  on  a  demurrer  to  the  application, 
relator  appeals.  Afflrmed. 

F.  E.  Brlghtman,  John  Larrabee,  and  A.  J. 
Tennant,  for  appellant  Scott  Calhoun  and 
O.  B.  Thorgrlmson,  for  reqwndents. 

DUNBAR,  J.  On  September  28,  1901,  Ed- 
win Esklldsen,  a  minor,  suing  by  his  guardian 
ad  litem,  George  A.  Eskiidsen,  recovered  a 
Judgment  against  the  city  of  Seattle  In  the 
superior  court  of  King  county,  in  the  sum 
of  |;il,000,  together  with  costs  taxed  at  the 
sum  of  $25.55.  On  appeal  to  this  court  said 
Judgment  was  afflrmed  (70  Pao.  and  a 
remittitur  was  duly  filed  with  the  clerk  of 
said  superior  court.  Satisfaction  of  said  Judg- 
ment against  the  city  was  acknowledged  by 
John  E.  Humphries  and  E.  P.  Edsen,  the  at- 
torneys for  plaintiff  In  the  prosecution  of  the 
action  against  the  city,  on  the  ITtb  day  of 
October,  1902,  and  said  acknowledgment  of 
satisfaction  was  entered  upon  the  execution 
docket  in  the  office  of  the  clerk  of  the  Bui)e- 
rtor  court  of  King  county.  The  clerk  of  said 
court,  on  the  same  day,  issued  a  duly  certified 
transcript  of  the  docket  of  said  Judgment,  in 
which  transcript  was  Included  a  memoran- 
dum of  satisfaction  by  said  attorneys  and  the 
entry  thereof,  hereafter,  on  the  same  day, 
said  attorneys  presented  this  transcript  to 
the  mayor  of  the  city  and  the  comptroller 
thereof;  they  being  the  officers  authorized  to 
draw  orders  or  warrants  on  the  treasurer 
thereof.  The  said  mayor  and  comptroller 
thereupon  Issued  a  warrant  on  the  treasurer 
Of  said  city,  in  favor  of  John  E.  Humphries 
and  E.  P.  Edsen,  attorneys,  for  the  fnll 
amount  of  said  Judgment.  Thereafter  letters 
of  guardianship  were  duly  and  r^ularly  Is- 
sued to  one  James  D.  Hoge.  Jr.,  on  the  estate 
of  said  Edwin  Eskiidsen,  and  on  the  25th  of 
February,  1903,  said  Hoge,  as  such  guardian, 
received  out  of  the  moneys  obtained  upon  the 
Warrant  drawn  aa  aforesaid  the  sum  of 
94,000.  He  received  no  other  or  greater 
amount  of  moneys  derived  from  said  war- 
rant, and  no  other  or  great»  sum  for  or  on 
account  of  the  amount  of  said  Jodgmeat.  Up- 
on the  resignation  of  said  Hoge  as  guardian, 
letters  of  guardianship  were  duly  Issued  to 
J.  F.  Lane,  relator  herein.  No  other  or  great- 
er sam  than  the  94,000  aforesaid  ever  having 
been  paid  to  any  duly  appointed,  qualified,  and 
acting  guardian  ot  said  minor,  or  to  any  pe^ 
■on  authorized  or  empowered  to  receive  the 
same  for  bim,  the  relator,  on  the  22d  day  of 
November,  1904,  caused  to  be  served  upon  the 
respondents  herein  a  notice  in  writing,  re- 


questing and  demanding  that  said  respond- 
ents issue  to  relator  as  such  guardian  a  war- 
rant drawn  upon  the  treasurer  of  said  city  of 
Seattle,  directing  the  said  treasurer,  out  of 
any  sums  applicable  to  and  available  for 
said  purxH>8e8,  to  pay  the  relator  the  amount 
of  such  Judgment  with  Interest  thereon,  less 
the  sum  of  $4,(X)0  previously  received.  Re- 
spondents refused  to  comply  with  said  demand, 
and  relator,  claiming  that  be  had  uo  plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law,  thereafter,  on  the  30th  day  of 
November,  1904,  filed  in  the  superior  court  for 
King  county  his  affidavit  and  application  for 
an  alternative  writ  of  mandamus,  which  af- 
fidavit and  application  set  forth  In  detail  the 
facts  above  stated.  An  alternative  writ  was 
issued  on  this  application,  commanding  the 
respondents  to  issue  a  warrant  In  favor  of  ap- 
pellant, directing  the  city  treasurer  to  pay 
into  court  for  said  minor  the  unpaid  portion 
of  the  Judgment  aforesaid,  or  show  cause  why 
he  had  not  done  so.  Respondents  filed  a  gen- 
eral demurrer  to  this  application,  which  the 
court  sustained,  and  relator  electing  to  stand 
on  his  application.  Judgment  was  entered 
dismissing  the  case.  From  this  Judgment 
of  dismissal  the  api)ellant  prosecutes  this 
appeal. 

The  relator  contends  that  he  Is  entitled 
to  the  relief  asked  for  In  his  writ  of  man- 
damus, on  two  grounds:  (1)  That  the  pay- 
ment of  a  Judgment  or  decree  to  a  guardian 
ad  litem,  or  to  the  attom^s  employed  by 
him.  Is  a  nullity  and  does  not  dlschai^  the 
Judgment  or  decree:  <2)  that  the  payment  of 
the  amount  of  this  Judgment  to  the  attorneys 
employed  by  the  guardian  ad  litem  In  the 
suit  brought  by  the  minor  against  the  dty 
Is  not  such  payment  as  Is  authorized  and  pro- 
vided for  by  section  5676,  Balllnger's  Ann. 
Codes  &  St.,  providing  the  manner  of  the  pay- 
ment of  Judgments  by  municipal  corporations, 
and  therefore  does  not  discharge  the  judgment. 
Dlsr^ardlng  the  extraneous  matter  snggeeted 
in  respondents'  brief,  and  Investigating  the 
case  with  reference  simply  to  the  allega- 
tions of  the  complaint,  we  have  concluded 
that  no  error  was  committed  by  the  court  In 
sustaining  the  demurrer  thereto.  For  rea- 
sons that  are  manifestly  commendable,  courts 
have  always  Jealously  guarded  the  rights  of 
Infants.  At  the  same  time,  It  frequently 
becomes  necessary  for  Infanta  to  prosecute 
lawsuits  for  the  protection  of  their  rights 
in  courts  of  Justice,  as  It  was  In  this  case;  and 
as  a  rule  the  same  procedure  that  is  appli- 
cable to  the  trial  of  lawsuits  in  other  cases 
must  of  necessity  be  applied  to  the  trial  of 
lawsuits  where  minors  are  parties  either 
plaintlfr  or  defendant  Upon  the  qnestlmL  In- 
volved in  appellantfs  first  proposition,  there 
Is  some  conflict  of  authority,  although  the  con- 
flict upon  an  examlnatitm  of  the  casea  is 
more  with  relation  to  the  power  of  a  guard- 
ian ad  litem  or  procheln  ami  than  to  the 
powOT  of  an  attorney;  some  courts  hf>ldlng 
that  the  guardian  ad  litem  has  no  power  to 
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satls^  the  Judgment  or  decree  In  favor  of  the 
Infant,  while  others  hold  exactly  the  reveree. 

Tbe  first  case  cited  by  appellant,  that  of 
Miles  V.  Kalgler.  18  Tenn.  10.  30  Am.  Dec. 
423,  is  scarcely  In  point  In  what  was  really 
decided,  because  that  case  involved  tlie  eom- 
poundlug  of  a  judgment  with  the  debtor,  In- 
stead of  tbe  satisfaction  of  the  judgment, 
and  the  action  of  an  attorney  in  fact  Instead 
of  an  attorney  at  law;  and  as  esaminatlou 
of  the  ease  shows  that  the  court  was  largely 
Influenced  In  Its  determination  by  the  fact 
that  fraudulent  circumstances  were  alleged 
and,  In  the  mind  of  tbe  court,  sustained.  The 
case  which  the  appellaut  specially  recom- 
mends to  the  attention  of  the  court,  viz.,  Oody 
V.  Roane  Iron  Co.  (Tenn.  Sup.)  68  S.  W.  850, 
decides  this  proposition  squarely  in  appel- 
lant's favor.  There  It  Is  held  that,  where  a 
minor  recovers  a  judgment  in  an .  action 
brought  by  his  next  friend,  a  payment  tliere- 
of  to  the  latter  will  not  operate  as  a  satisfac- 
tion, since  a  next  friend  has  no  right  to  re- 
ceive money  in  satiafactlon  of  such  Judgment, 
the  minor's  guardian  being  aloue  entitled 
thereto;  the  court  saying:  "That  right  bC' 
Jongs  alone  to  the  regular  guardian  during 
the  continuance  of  the  minority,  or  to  the 
henellclary  himself  after  attaining  his  major- 
ity; and  a  payment  made  to  the  next  friend 
will  not  operate  as  a  satisfaction."  Several 
other  cases  are  cited  by  appellant  which  seem 
to  sustain  its  contention.  It  will  be  noticed, 
however,  that  none  of  the  cases  cited,  and 
none  that  we  have  been  able  to  find,  have  de- 
cided tbat  the  attorney  of  the  minor  has  not 
tbe  right  to  satisfy  the  Judgment 

Tbe  relator  insists  that,  inasmuch  as  un-: 
der  the  authorities  which  he  has  cited  the 
^ardian  ad  litem  bad  no  right  to  satisfy 
the  Judgment,  an  attorney  appointed  by  said 
^aidlan  ad  litem  could  not  have  any  great- 
er authority  than  the  appointing  power. 
Conceding  that  the  authorities  on  the  main 
proposition  snataiu  relator's  conteution.  it 
does  not  necessarily  follow  that  tbe  attor- 
ney would  not  have  such  power;  for  tbe 
attorney  is  an  officer  of  the  court,  and  his 
appointment  is  not  made  as  an  attorney 
for  tbe  guardian  ad  litem  but  as  an  attorney 
for  the  mliuHr,  and  there  Is  reason  In  the 
thought  tliat  the  same  powers  which  ha 
would  obtain  by  reason  of  his  employment 
as  an  attorney  in  other  cases  would  attach 
to  bis  employment  as  an  attorney  for  a  -mi- 
nor. But  we  think  from  an  Investigation  of 
all  the  authorities  that  the  great  weight  of 
authority  Is  to  the  eCTect  tbat  the  guardian 
ad  litem,  while  not  clothed  with  the  power 
to  compound  or  settle  the  Judgment  in  favor 
of  the  minor,  has  a  right  to  satisfy  the  aame ; 
and  there  seems  to  be  no  autbority  holding 
that  tbe  attorney  for  the  minor  has  no  such 
right.  On  the  contrary,  the  general  rule 
In  this  country  seems  to  be  tbat  he  haa. 
On  tbis  proposition  Mr.  Freeman,  In  bis 
murk  on  Judgments  (4th  Bd.)  |  462,  aftra- 


laying  down  the  general  doctrine  that  «a 
attorney  at  law  retained  to  prosecute  a  de- 
mand has  by  virtue  of  that  retainer  aatbor- 
Ity  to  receive  payment  of  the  judgment  when 
recovered,  proceeds :  "The  relation  of  a  pro- 
cheln  ami  to  the  action  Is  that  of  an  officer 
of  the  court  specially  appointed  to  enforce- 
and  preserve  tbe  rights  of  the  infant  in 
whose  behalf  he  acts.  He  may  employ  an 
attorney,  carry  the  suit  on  to  Judgment, 
and  may,  If  there  Is  no  regularly  constituted 
guardian  of  the  Infant,  receive  the  money- 
recovered  of  the  defendant,  and  thereupon 
may  enter  a  valid  satisfaction  of  the  Judg- 
ment"— citing  several  cases  to  sustain  the 
text.  Proceeding :  "The  attorney  who  is 
employed  by  the  procbeln  ami  to  prosecute 
the  suit  is  thereby  authorized  to  receive  pay- 
ment of  the  judgment,  and  to  enter  satis- 
faction thereof  when  such  payment  Is  made."' 
In  Black  on  Judgments  (2d  Ed.)  S  986,  It  \s 
said:  "Payment  may  aleo,  as  a  matter  of 
course,  be  made  to  an  agent  of  the  plalntlCT 
duly  authorized  to  collect  tbe  judgment,  or 
to  the  procbeln  ami  of  an  Infant  plalntltT 
who  has  no  regular  guardian. 

It  will  be  noticed  in  this  case  that,  at  tbe 
time  of  tbe  satisfaction  and  payment  of 
this  Judgment,  the  minor  had  no  regular 
guardian.  In  Baltimore  &  Ohio  B.  B.  Co.  v. 
FItzpatrIck,  30  Md.  619.  where  an  action 
was  brought  for  and  In  the  name  of  an  in- 
fant who  sued  by  a  procbeln  ami,  and.  Judg- 
ment having  been  recovered  by  the  plaintiff, 
the  amount  thereof  was  paid  by  tbe  defend- 
ant to  the  attorney  of  record,  who  was  reg* 
ularly  employed  by  the  procbeln  ami  to 
conduct  the  action,  and  by  order  of  the  at- 
torney the  judgment  was  entered  satisfied, 
and  at  the  time  of  the  payment  to  the  attor- 
ley  there  was  no  regularly  constituted  guard* 
^an  of  tbe  beneficiary  plaintiflC  to  receive 
and  receipt  for  the  money  recovered ;  it  was 
held  tbat  the  payment  by  the  defendant  to 
the  attorney  of  record  was  a  good  discharge 
of  tlie  Judgment,  and  his  act  In  receiving 
the  money  and  directing  satisfaction  of  the 
Judgment  to  be  entered  was  binding  upon  the 
infant  plaintiff.  In  Stroyd  v.  Traction  Co^ 
15  Pa.  Super.  Ct  245,  It  was  held  that  an 
attorney  employed  by  the  procbeln  ami  of  an 
infant,  where  there  Is  no  guardian,  is  clothed 
with  authority  to  receive  and  receipt  for 
money  due  upon  a  judgment  entered  upon 
a  verdict  In  suit  for  damages  suffered  by  an 
infant,  and  the  payment  by  the  defendant 
to  the  attorney  of  record  was  binding  uiwu 
the  infant.  In  the  course  of  tbe  opinion  it 
Is  said:  "When  tlie  procbeln  ami  has 
duly  appointed  an  attorney  to  prosecute  the 
proceedings,  the  latter  becomes  the  attorney 
in  the  case.  He  is  the  attorney  for  the  In- 
fant to  whom  he  must  answer."  Upon  the 
whole  Investigation,  we  are  satisfied  tbat 
the  attorney  of  the  minor  had  a  right  to 
satisfy  tbe  judgment  in  this  case. 

However,  In  addition  to  the  general  an- 
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tliorlty,  it  seems  to  ns  that  tlils  question  Is 
settled  by  our  own  statute.  Section  4706, 
In  setting  forth  the  powers  and  authority 
of  attorneys  and  counselors,  In  subdivlBlon 
2,  proTldes,  among  other  powers:  "To  re- 
ceive money  claimed  by  his  client  In  an  ac- 
tion or  special  proceeding  during  the  penden- 
cy thereof,  or  after  Judgment  upon  the 
payment  thereof,  and  not  otherwise,  to  dis- 
charge the  same  or  acknowledge  satisfaction 
of  the  Judgment."  It  will  thus  be  seen  that 
the  letter  of  the  law  most  assuredly  sustains 
the  respondents'  contention,  for  the  statute 
especially  clothes  the  attorney  with  author- 
ity, not  only  to  satisfy  tlie  judgment,  but 
to  receive  the  money,  and  there  is  no  limita- 
tion as  to  the  character  of  the  employment 
or  the  kind  of  clients.  To  Insure  the  order- 
ly transaction  of  lawsuits  for  the  beneflt 
of  minors,  as  In  other  cases,  attorneys  must 
be  clothed  with  some  discretion  and  power, 
and  BO  far  as  the  equities  are  concerned, 
wblch  are  sought  to  be  Invoked  by  the  re- 
lator, there  do  not  seem  to  be  any  In  favor 
of  the  relator  as  against  the  cl^.  The  city 
luB  paid  its  obligations  In  full,  in  the  ordi- 
nary and  orderly  course,  to  the  relator's 
r^tularly  constituted  agents  or  attorneys, 
the  same  attorneys  through  whose  services 
and  endeavora  the  Judgment  In  favor  of  the 
minor  was  obtained.  If  relator's  attorneys 
have  In  any  way  violated  their  duty,  he 
must  look  to  them  for  redress,  for  the  at- 
torney is  employed,  not  for  the  beneflt  of 
the  guardian  ad  litem,  but  for  the  beneflt 
of  the  minor,  to  whom  he  Is  liable  for  negli- 
gence and  malfeasance  In  the  course  of  the 
employment. 

It  Ifl  Insisted  by  the  relator  that,  under 
the  provisions  of  section  D67G,  2  Balllnger's 
Ann.  Codes  &  St,  the  law  was  not  com* 
plied  with.  The  statute  Is  as  follows :  "If 
Judgment  t>e  given  for  the  recovery  of  money 
or  damages  against  the  county  or  other 
public  corporation,  no  execution  shall  Is- 
sue thereon  for  the  collection  of  such  money 
or  damages  but  such  Judgment  In  such  re- 
spect shall  be  satisfied  as  follows:  (1)  The 
party  in  whose  favor  such  Judgment  Is 
given  may,  at  any  time  thereafter,  when 
execution  might  Issue  on  a  like  Judgment 
against  a  private  person,  present  a  certified 
transcript  of  the  docket  thereof  to  the  olfl- 
cer  of  such  county  or  otiier  public  corpora- 
tion who  Is  authorized  to  draw  orders  on 
the  treasury  thereof.  (2)  On  the  presenta- 
tion of  such  trauscrlpt,  such  officer  shall 
draw  an  order  on  such  treasurer  for  the 
amount  of  the  Judgment,  In  favor  of  the 
party  for  whom  the  same  was  given.  There- 
after such  order  shall  be  presented  for  pay- 
ment and  paid  with  like  effect  and  in  like 
mnuner  as  other  orders  upon  the  treasurer 
of  such  county  or  other  public  corporation; 
(3)  The  certified  transcript  herein  provided 


for  shall  not  be  furnished  by  the  clerk,  un- 
less at  the  time  an  execution  might  Issue 
on  such  Judgment  If  the  same  were  against 
a  private  person,  nor  xmtil  satisfaction  of 
the  same  Judgment  in  respect  to  such  money 
or  damages  be  adcnovledged  as  In  ordinary 
cases.  The  clerk  shall  include  In  the  tran- 
script the  memorandum  of  such  acknowledg- 
ment of  satisfaction  and  the  entry  thereof. 
Unless  the  transcript  contain  such  memoran- 
dum, no  order  upon  the  treasurer  shali  Issue 
thereon."  The  application  alleged  the  com- 
pliance with  this  statute,  except  that  the 
warrant  drawn  by  the  mayor  and  comp- 
troller of  the  <dty  of  Seattle  was  drawn  In 
favor  of  John  B.  Humphrlea  and  E.  P.  Ed- 
sen,  attorneys.  Instead  of  being  drawn  In 
favor  ot  the  minor  pwam  In  whose  favw 
the  Judgment  was  rendned;  and  It  Is  con- 
tended that,  under  the  provlrions  of  tiie 
statute,  the  warrant,  In  order  to  render  tbe 
city  not  liable,  should  luve  been  drawn  in 
favor  of  the  minor,  be  being  tbe  parlT  lo 
whose  favor  tbe  Judgment  was  ^ren ;  that, 
it  not  having  been  drawn  in  favor  of  tile 
par^,  tbe  law  bas  not  been  complied  wltb ; 
and  that  tbe  Judgment  baa  never  be«i  eat- 
Isfled  within  the  contemplation  of  tbe  law. 
We  think,  however,  that  tbia  stetnte  must 
be  cmwtroed  In  connection  with  tbe  statvte 
we  have  cited  above,  which  confers  upon 
the  attorney  the  power  to  satisfy  tbe  Jndg- 
m«kt  That  power  wai  glTen  without  limi- 
tation as  to  tbe  character  of  eases,  and 
there  is  nothing  In  tbe  statute  to  indicate 
that  any  distinction  was  aonght  between 
cases  where  minors  bad  obtained  Judgment 
and  wbn-e  Judgmoits  bad  been  obtained  by 
adults;  tbe  object  of  tbe  stotute  simply 
being  to  distinguish  tor  obvlona  reasons  the 
dftrermt  procednrei  In  collecting  Judgmenta 
against  Indlvlduala  and  Judgments  against 
municipal  corporattons.  If  a  rigid  construc- 
tion la  to  be  given  to  tbe  word  "party,"  then 
we  tiilnk  there  la  force  In  relator's  conten- 
tlfm  tbat  "Hie  word  '^arty"  In  8ut>dlvlslon 
1  of  section  5676  would  have  to  be  construed 
to  be  In  this  case  the  minor  Instead  of  his 
attorneys,  who  would  have  to  present  a  cer- 
tified transcript  If  bo,  no  proper  transcript 
has  ever  been  presented,  and,  imtll  this  is 
done,  the  city  officials,  under  this  construc- 
tion of  the  statute,  would  have  no  power  to 
issue  the  warrant  prayed  for.  But  this  sug- 
gestion Is  only  made  to  show  that  tbe  con- 
struction contended  for  by  a  relator  is  not  a 
practical  one;  that  the  proper  construction 
Is  that  the  word  "party"  bas  reference  to 
tbe  party  to  tbe  action  or  to  his  attorneys. 
The  Judgment  is  affirmed. 

MOUNT,  a  J.,  and  HADLDT,  EUUiER- 
TON.  RUDEIN,  GROW,  and  BOOT,  JJ., 
concur. 
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CITY  OF  NORTH  YAKIMA  v.  SCUDDER 
et  ux. 

(.Supreme  Court  of  WashiDgton.   Dec.  18, 1005.) 

1.  AppeaIt— Mattebs  Not  Appabent  or  Rec- 
ord. 

A  city  ordinaDce  with  reference  to  a  mu- 
nicipal improvement,  not  receired  in  evidence  in 
an  action  to  foreclose  a  Jien  on  property  assess- 
ed to  pay  ttie  cost  of  such  improvement,  cannot 
be  r^rded  on  appeal  from  a  judgment  fore- 
closing such  lien. 

2.  Municipal  Cobpobatioks  —  Stbebt  Im- 
PBOVEMENTs— Resolutions— Publication. 

A  resolution  providing  for  a  street  im- 
provement was  passed  by  a  city  council  origi- 
nally requiring  parties  intereeteo  to  appear  on 
the  2d  day  of  Jane,  1902 ;  but  the  clerfc,  ascer- 
taining that  the  resolution  could  not  be  publish- 
ed in  time  for  that  date,  called  the  matter  to  the 
attention  of  the  council  in  regular  session, 
whereupon  a  later  date  was  suBstituted,  and 
the  resolutions  published  as  changed.  Held, 
that  such  change  was  properly  made  by  the 
council,  and  did  not  constitute  a  jurisdictional 
defect  in  the  proceedings. 

3.  Same— OBoiifANCEB— Republication. 

Where,  after  the  publication  of  an  ordi- 
nance relating  to  the  improvement  of  a  street,  it 
was  discovered  that  the  ordinance  published 
contained  an  erroneous  improvement  district 
number,  whereupon  a  second  ordinance  desig- 
nating the  correct  district  was  published  by  or- 
der of  the  council,  which  exactly  conformed  in 
other  respects  to  the  ordinance  originally  pub- 
lished, such  defect  was  not  jurisdictional,  and 
did  not  affect  the  validity  of  the  proceedings. 

4.  Same  —  Resolution  —  Estimated    Cost  — 
Blanks. 

Where  a  published  resolution  for  a  street 
improvement  recited  that  the  estimated  cost  of 
the  improvement  was  "J —  ,"  it  affirmative- 
ly disclosed  that  the  improvement  would  cost 
some"  number  of  dollars,  which  persons  in- 
terested could  ascertain  by  an  examination  of 
the  estimates  on  file;  and  hence  the  failure  of 
the  publication  to  contain  the  estimated  cost 
was  a  mere  clerical  error,  and  did  not  invalidate 
the  proceedings. 

5.  Same— Publication— Official  Paper. 

Where,  at  the  time  a  resolution  for  the  im- 
provement of  a  street  was  published,  the  time 
for  which  the  paper  in  which  the  resolution  was 
published  had  been  designated  as  the  official 
paper  had  expired,  but  no  other  paper  had  been 
designated  as  the  official  paper,  such  paper  was 
the  de  facto  official  paper  for  the  purpose  of 
that  publication. 

6.  Same— City  Council — Dibcbetion— Let- 
ting OF  Contracts. 

In  the  absence  of  collusion  or  fraud,  the 
letting  of  a  contract  for  street  improvements 
is  wiuiin  the  discretion  of  the  city  council,  and 
is  conclusive  on  property  owners  assessed  for 
the  ImprovemeDts. 

Appeal  from  Superior  Cotirt,  Yakima  Coun- 
ty ;  Frank  H.  Riidkln,  Judge. 

Action  by  the  city  of  North  Yakima 
against  Henry  B.  Scudder  and  wife.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Henry  J.  Snively,  for  appellants.  Ira  P. 
Englehort.  James  O.  Cull,  and  G.  E.  For- 
syth, for  respondent. 

DUNBAR.  J.  This  is  an  appeal  from  a 
Judgment  foreclosing  a  lien  for  the  Improve- 
ment of  Second  street  in  the  city  of  North 
Yakima.   Many  at  the  assignments  of  errw 


involve  mere  Irregularities  which.  If  con- 
ceded, would  not  render  the  assessment  void 
under  the  rule  announced  in  Tumwater  v. 
Pix,  18  Wash.  153,  51  Pac.  353,  and  many 
subsequent  oases.  So  that  we  feel  It  In- 
cumbent upon  us  to  discuss  here  only  those 
alleged  actions  and  omissions  which  go  to 
the  jurisdiction  of  the  city  officers  to  make 
the  Improvements  and  levy  the  assessment, 
and  as  to  those  questions.  It  seems  to  us  that 
the  objections  raised  to  the  jurisdiction  are 
more  technical  than  meritorious.  As  to  the 
argument  of  appellants  In  relation  to  the 
differences  between  Ordinances  327  and  331, 
It  appears  that  Ordinance  331  was  not  recelTed 
in  evidence,  but  was  excluded  on  appellants* 
objection.  Hence  this  court  cannot  take  co|t- 
nlzance  of  it. 

The  statute  upon  which  the  Jurisdiction  of 
the  city  council  to  make  the  improvement  and 
levy  the  assessment  must  rest  (Pierce's  Code, 
S  3495)  provides  that:  "The  city  council 
shall,  before  or  during  the  gra^ng,  paving  or 
other  improvement  of  any  street  or  alley,  the 
cost  of  which  is  to  be  levied  and  assessed  up- 
on the  property  beneQted,  first  pass  a  resolu- 
tion or  ordinance  declaring  its  Intention  to 
make  such  Improvement  and  stating  in  such 
resolution  or  ordinance  the  name  of  the 
street  or  alley  to  be  improved,  the  points  be- 
tween which  the  said  Improvement  Is  made, 
and  the  estimate  of  the  cost  of  the  same,  and 
the  cost  of  the  same  is  to  be  assessed  against 
the  property  abutting  (and  Included  In  the 
assessment  district  herein  provided)  on  such 
street  proposed  to  be  Improved,  and  shall  fix 
a  time  not  less  than  ten  days  In  which  pro- 
tests against  such  proposed  improvement  may 
be  filed  In  the  office  of  the  city  clerk.  It  shall 
be  the  duty  of  such  clerk  to  cause  such  resolu- 
tion to  be  published  in  the  official  news- 
paper of  the  city  In  at  least  two  consecutive 
issues  before  the  time  fixed  In  such  resolution 
for  filing  such  protest"  The  statute  seems 
to  be  a  little  Inconsistent,  In  that  It  provided 
that  the  council  shall  "before  or  during  the 
improvement"  first  pass  a  resolution  declar- 
ing its  Intention  to  make  such  Improvement ; 
but,  placing  the  construction  on  the  statute 
which  requires  the  resolution  to  be  passed 
before  the  improvement  commences,  we  think 
the  record  shows  that  there  was  at  least  an 
honest  attempt  on  the  part  of  the  council  to 
comply  with  the  mandatory  provisions  of  the 
statute.  The  required  resolution  of  Intention 
and  the  ordinance  were  passed,  and  the  publi- 
cation was  made,  and  the  testimony  of  the 
clerk  shows  that  there  was  really  but  one 
ordinance  passed.  The  ordinance  describes 
the  street  to  be  improved,  so  that  there  could 
not  be  intelligent  doubt  in  the  mind  of  any 
one  desiring  to  be  informed,  as  to  Its  loca- 
tion and  the  location  of  the  lots  subject  to  the 
assessment.  The  difference  In  the  time  speci- 
fied In  the  original  resolution,  or  the  resolu- 
tion, which  was  really  passed,  and  that  in  the 
resolution  which  was  published.  Is  accounted 
for  by  the  testimony  of  the  clerk,  which  la  as 
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follows ;  "Question.  Jast  took  at  this  paper. 
What  Is  it,  Mr.  Doust?  Answer.  Resolution 
ot  Intention  about  curbing,  guttering  and 
macadamizing  Second  street  between  cer- 
tain points.  Q.  What  Is  this  Interlineation 
here?  What  does  it  mean?  A.  Why,  this 
was  because — It  had  reference,  If  I  re- 
member right,  and  I  thluk  I  am  iwsltlve 
In  It — that  at  the  time  this  was  issued 
the  official  paper  at  that  time  doing  the 
printing  could  not  take  care  of  this,  so 
the  time  was  extended  over  for  the  pub- 
lication, and  the  time  for  protest  Q. 
In  this  resolution  It  says  'to  appear  on 
the  2d  day  of  June,  1902,'  originally.  This 
date  was  put  In  by  whom?  A.  By  myself. 
Q.  Who  asked  you  to  change  the  notice? 
A.  It  was  done  In  the  council  by  my  stating 
to  them  that  It  was  Impossible  for  them  to 
get  It  in  until  that  date,  so  that  the  protest 
could  go  in  of  that  date  and  give  them  suffi- 
cient time  to  publish  It.  Q.  They  changed 
the  date  themselves?  A.  They  changed  the 
date.  Q.  Were  they  in  regular  session?  A. 
They  were  in  regular  session,  and  I  drew 
their  attention  to  the  fact  that  we  could 
not  get  it  In  on  that  date  according  to  the 
typewritten  copy.  Q,  It  was  published  on 
the  16th,  under  the  direction  of  the  council? 
A.  Tes,  air."  A  like  explanation  by  the 
same  witness  was  made  as  to  the  publication 
of  the  alleged  second  ordinance:  "Q.  Now, 
the  ordinance  that  was  changed;  was  this 
ordinance  published  by  you?  A.  Tes  sir. 
Q.  There  is  an  ordinance  relative  to  the 
Improving  of  Second  street  known  as  Ordi- 
nance No.  327.  That  is,  an  ordinance  pub- 
lished known  as  Ordinance  No.  327 ;  and  also 
an  ordinance  known  as  No.  331,  both  relat- 
ing to  the  improving  of  Second  street.  Why 
was  the  second  ordinance  printed?  A.  Be- 
cause the  original  ordinance  giving  the  Im- 
provement district  number  gave  the  number 
wrong ;  there  had  been  an  improvement  dis- 
trict advertised  of  that  number,  and  we  had 
to  republish  to  get  the  proper  improvement 
district  on  the  list  In  the  rotation.  Q.  So 
that  you  republished  the  ordinance  which 
was  originally  published?  A.  It  was  sup- 
posed to  he.  Q.  You  went  to  work  and  pub- 
lished that  for  the  purpose  of  correcting  It? 
A.  For  correcting  the  error  in  the  number  of 
the  district  Q.  But  the  ordinance  passed 
was  No.  327?  A.  327  was  the  original.  The 
Court:  The  ordinances  are  the  same  in  all 
respects?  A,  Except  In  the  first  ordioance 
It  is  designated  as  Improvement  district  No. 
33  and  In  the  second  ordinance  designated  as 
Improvement  district  No.  35.  Q.  As  a  mat- 
ter o(  fact,  were  two  ordinances  passed?  A. 
No.  sir,  the  records  show  one.  The  first  ordl- 
uauce  was  the  only  ordinance  passed  in  the 
council."  So  that  it  plainly  appears  that 
there  was  but  one  ordinance  passed  and, 
while  It  is  true  that  the  changes  were  made 
upon  the  suggestion  of  the  clerk,  they  were 
actually  made  by  order  of  the  council. 
It  seems  to  vs  that  tbe  Jorlsdlctioiuil  re- 


quirements were  substantially  complied  with, 
and  the  Informalities  or  seeming  irregulari- 
ties could  in  no  wise  mislead  any  one  who 
took  notice  of  what  was  actually  published, 
and  which  purported  to  be  notice  to  the 
owners  of  the  lots  aBfected  by  the  ordinance: 
and  a  sulistnntlnl  compliance  with  the  law 
Is  all  that  will  be  required.  Members  of 
city  councils  are  not  presumed  to  be  tech- 
nical lawyers  or  trained  parliamentarians. 
They  transact  the  business  of  the  city  in  a 
plain,  straightforward  way,  and  courts  will 
not  examine  tiielr  proceedings  with  that 
nicety  of  discrimination  In  which  they  in- 
dulge in  passing  upon  the  proceedings  of 
courts  of  record  which  are  presumptively 
presided  over  by  men  learned  In  the  law  and 
capable  of  detecting  technical  flaws  which 
must  necessarily  escape  the  notice  of  minds 
not  trained  In  that  particular.  For  It  Is 
manifest  that,  If  city  councils  were  held  to 
such  technical  requirements,  very  little  could 
be  legally  accomplished  by  them ;  the  neces- 
sary Improvement  and  progress  of  cities 
would  be  Impeded,  and  the  ends  and  aims 
of  the  law  defeated.  An  examination  of  the 
case  of  Buckley  v.  Tacoma,  9  Wash.  253, 
37  Pac.  441,  upon  which  appellants  so  con- 
fidently rely,  convinces  us  that  that  case  is 
not  in  point.  It  was  decided  upon  the  theory 
that  certain  provisions  of  the  charter  of  the 
city  of  Tacoma  which  confer  Jurisdiction  had 
not  been  complied  with,  and  that  no  resolu- 
tion which  the  charter  provided  for  had  been 
passed  ordering  the  Improvement  or  defining 
the  work  to  be  done.  So  that  that  which 
was  contemplated  could  not  be  ascertained 
by  any  engineer,  and  there  had  been  no  esti- 
mate made  of  the  same.  This  was  probably 
an  extreme  case,  but  reference  thereto  shows 
conclusively  that  it  was  based  upon  omissions 
of  Jurisdictional  requtslties  which  are  not 
involved  In  this  case.  Here  the  resolution 
was  published,  the  improvements  were  fully 
specified,  and  by  reference  to  the  plans, 
Bpeclflcatlons,  and  details  then  on  file  In  the 
office  of  the  city  clerk  all  necessary  informa- 
tion could  have  been  obtained. 

It  Is  also  contended  that  there  was  no  pub- 
lication of  the  resolution,  within  the  contem- 
plation of  the  statute,  because  the  estimate  of 
the  Improvements  was  not  incorporated,  but 
was  left  blank,  the  published  resolution  In 
that  respect  appearing  as  follows:  "That  the 

estimated  cost  of  said  Improvement  Is  $  

This  was  so  apparently  a  clerical  error  that 
it  must  have  been  so  understood  by  any  one 
reading  the  resolution,  for  the  presumption 
could  not  be  Indulged  that  the  improvement 
would  not  cost  anything.  The  form  in  which 
It  was  published  affirmatively  shows  that  it 
would  cost  some  number  of  dollars,  but  that 
the  number  of  dollars  was  left  blank.  The 
property  owner  was  thus  given  notice  that. 
If  he  was  Interested  In  the  amount  of  the  es- 
timate, he  must  Inquire  further.  He  knew 
that  the  original  resolution  would  be  on  file 
subject  to  inspection,  and  that  an  estimate 
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would  also  bare  to  be  made  which  was  also 
on  file.  The  means  were  at  hand  for  sop- 
plying  the  defect  In  the  notice,  and  if  he  did 
not  avail  himself  of  sodi  means,  after  being 
pat  upon  Inquiry,  he  cannot  complain  of  want 
of  knowledge,  and  will  not  be  held  to  be  in- 
jured. "The  objection  that  the  notice  of  an 
Improrenient  did  not  exactly  conform  to  the 
specifications  Is  unaTalUng  if  the  objector  Is 
not  injured  thereby."  Smith,  Modem  Law 
of  Man.  Corp.  |  1233.  In  Felker  t.  Cl^  of 
New  Whatcom,  16  Wash.  178,  47  Pac  605, 
It  was  held  that,  where  due  notice  of  inten- 
tion to  Improve  a  certain  extent  of  street  Is 
given,  the  property  owner  cannot  complain  of 
want  of  notice  by  reason  of  the  fact  that  sub- 
sequently another  notice  Is  published  cover- 
ing an  Improvemfflit  for  which  the  former  no- 
tice was  given  and  a  cmtlnnatlon  of  such  im- 
provement, although  the  subsequent  publlca- 
Uoa  may  not  afford  notice  tor  aacb  length  of 
time  as  the  law  requires ;  and  In  sustaining 
the  view  that  such  proceedings  were  to  be  lib- 
erally construed,  dted  approvingly  Elliott  on 
BoaOs  &  Streets,  p.  431,  where  It  Is  said:  "If 
the  prop^ty  Is  well  described  and  the  officers 
have  done  all  that  reasonable  diligence  en- 
abled them  to  do,  the  assessment  should  be 
upheld.  Immaterial  Inaccuracies  In  naming 
the  owners  ought  not  to  be  allowed  to  defeat 
the  proceedings.  Where  the  assessment  Is 
made  by  a  municipal  corporation,  and  for  the 
Improvement  of  a  street,  there  Is  much  reason 
for  giving  little  weight  to  errors  in  names  If 
the  proj;>erty  assessed  is  properly  described, 
Mnce  from  the  nature  of  tite  proceedings  and 
the  character  of  the  Improvement  it  is  hardly 
conceivable  that  an  owner  can  be  Ignorant  of 
what  has  been  done,  and  If  he  knows  the 
facts,  he  must  know,  as  matter  of  law,  that 
his  prt^rty  is  liable  for  the  assessment** 
These  remain  might  properly  be  applied  to 
the  objections,  raised  by  the  appellants  in 
this  cas^  which  we  have  so  far  discussed. 

As  to  the  contention  that  the  law  required 
the  publication  to  be  made  In  the  official 
new^aper,  and  that  there  was  no  showing 
Hat  the  Taklma  Democrat  was  the  official 
paper,  It  appears  that  the  Democrat  bad 
been  the  official  paper  of  the  d^,  but  that  the 
time  for  which  it  had  been  designated  had  ex- 
pired and  no  official  paper  bad  been  designate 
ed.  If  there  was  any  official  paper.  It  was 
the  Yakima  Democrat ;  and  if  there  was  not, 
mme  paper  must  necessarily  be  chosen,  and 
the  Democrat  in  this  case  was  chosen  and 
would,  in  any  event,  be  de  facto  tbe  official 
paper  for  tbe  purpose  of  this  publication. 

The  complaint  urged  by  the  appellants  that 
the  city  authorities  did  not  act  to  tbe  best  ad- 
vantage In  letting  the  contract  is  not  a  Ju* 
risdictional  question,  and  even  If  It  were  to 
be  admitted  that  a  better  bargain  might  have 
been  made,  it  seems  to  be  established  that 
questions  of  this  kind,  In  tbe  absence  of  col- 
lusion or  fraud,  are  submitted  to  tbe  discre- 
tion of  the  city  council,  and  that  its  action 
in  tliat  respect  is  binding  upon  the  property 


owners.  Mr.  Elliott,  In  bis  w(«k  on  Boada 

and  Streets  (section  SSfS),  states  the  role  tim: 
*^  some  of  the  courts  It  Is  held  that  the  ac- 
ceptance of  the  work  by  the  highway  officwa 
Is  only  inima  facie  eridenoe  that  It  has  been 
according  to  contract,  and  this  Is  obvloosly 
correct  In  cases  wh^  tbe  statute  gives  tbe 
right  of  appeal  and.  either  expressly  or  1^ 
fair  Implication,  authorizes  tbe  trial  of  all 
questions  on  appeal,  or  expressly  enumerates 
what  shall  not  be  tried,  and  does  not  Include 
In  tbe  enumeration  the  question  whether  the 
work  was  or  was  not  pwCormed  as  tbe  con- 
tract required.  According  to  the  great  weight 
of  authority  tbe  rule.  In  the  absence  of  a  stat- 
ute granting  a  right  to  contest  the  qnestlfHi 
whether  the  work  has  been  done  In  conform- 
ity to  tbe  terms  of  the  contract,  la  that  the  ac- 
ceptance by  tbe  highway  aathwitles  Is  con- 
clusive upon  the  property  owners."  Tbe  au- 
thor then  states  that  it  Is  not  without  dis- 
sent that  this  rule  has  found  general  favw, 
and  personally  criticises  It  unf  avoraUy.  But 
there  are  no  authorities  that  go  to  the  extent 
of  holding  that,  In  tbe  absence  of  fraud  or  col- 
lusion, tbe  acceptance  by  the  city  Is  not  con- 
clusive upon  the  property  owners.  Thlsqne^ 
tion  was  also  squarely  decided  by  this  conrt 
In  Town  of  Elma  v.  Carney,  &  WadL  466,  3T 
Pac.  707,  where  it  was  held  that  the  conclu- 
slon  of  a  town  council,  that  the  work  dime 
under  a  contract  let  by  it  for  the  grading  of 
a  street  has  been  properly  performed,  cannot. 
In  the  absence  of  bad  faith  or  palpable  mis- 
take, be  set  aside  by  the  courts,  citing  Coo- 
ley  on  Taxation  (2d  Ed.)  671.  The  case  <^ 
Halsch  V.  Seattle,  10  Wash.  435.  38  Pac.  1131. 
did  not  intend  to  overrule  this  case  oc  to  lay 
down  any  doctrine  in  conflict  with  It. 

There  Is  nothing  in  the  record  Indicating 
that  the  assesament  was  not  made  with  ref- 
erence to  benefits.  It  appearing  that  the 
substantial  requirements  of  the  statute  had 
been  complied  with  by  the  city  council,  and 
that  tbe  appellants  bad  the  notice  which  the 
law  contemplated,  and  no  errors  sppearlng  In 
the  trial  in  the  superior  court,  the  Judgmoit 
is  affirmed. 

MOUNT.  C.  7..  and  HADLET,  FULLEB- 
TON,  CROW,  and  ROOT,  JX,  concur. 


STATE  V.  BUSH  et  al. 
(Supreme  Court  of  Washiagton.  Dec.  IS,  1906.) 

1.  Chimisal   Law  — Record   on   Appeax, — 
QuFSTioss  Pbese:«tcd  fob  Review. 

Where  the  record  on  appeal  in  a  criminal 
cam  coDsiRts  of  copies  of  the  infonnatioii,  judc- 
mentn,  aud  journal  entries  of  ttie  cteik  miaae  m 
the  progr(<?9  of  the  case,  rulings  of  the  lower 
court  as  to  continuance  of  a  motion  for  a  new 
trial  will  not  be  considered. 

2.  Saub— Sbpahatx  Tbiai.  of  Codbfbiidantb. 

After  &  jury  has  been  called  Into  the  box 
for  the  trial  of  a  crimmal  cose,  it  is  too  late  to 
dcmnnd  separate  trialn,  a  matter  of  ri^t, 
of  defendants  jointly  indicted. 

fEd.  Note. — For  caees  in  point,  see  voL  1^ 
CenL  Dig.  Criminal  Law,  S  138&] 
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8.  Sake— PumaEunT  — SuccESBiTK  Con< 
vicnons. 

Under  Laws  1003,  p.  126,  S  8.  anthoriz^ns 
imprisomneDt  in  the  penitentiary  for  life  for  a 
third  conTiction  of  a  felony,  one  who  is  con- 
victed of  rohbery,  after  having  twice  before  been 
convicted  of  fdoniea,  waa  properly  sentenced 
to  the  penitentiary  for  life,  notwithstanding 
Ballinger's  Ann.  Codes  &  St.  {  7103,  providing 
a  penalty  for  robbery  of  from  1  to  20  years 
imprisonment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IB, 
Cent.  Dig.  Criminal  Law,  S  3302.] 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Griffln,  Judge. 

John  Bush  and  another  were  convicted  of 
robbery,  and  appeal.  Affirmed. 

Casey  &  Casey,  for  appellants.  Kenneth 
Mackintosh  and  John  F.  Miller,  fbr  the  State. 

MOUXT,  C.  J.  Appellants  were  convicted 
upon  an  information  charging  them  jointly 
with  the  crime  of  robbery.  Both  have  op- 
I>ealed;  each  filing  separate  briefs  upon  the 
appeal.  Appellant  Bush  allies  errors  as 
follows:  "(1)  The  court  erred  In  falling 
to  advise  defendant  of  his  rights,  and  In 
particular  his  right  to  have  counsel,  and  In 
falling  to  appoint  coonsel  to  represent  him, 
or  at  the  time  he  was  arraigned.  (2)  The 
court  erred  In  refusing  the  defendant  John 
Bush  a  separate  trial.  (3)  The  court  erred  In 
rendering  its  judgment  and  sentencing  the 
defendant  John  Bush  to  10  years  In  the  state 
penitentiary  at  hard  labor."  Appellant  Le 
Boy  alleges  the  first  two  errors  the  same 
as  appellant  Bush,  as  stated  above,  and  In 
addition  thereto  that  the  court  erred  in  re- 
fusing a  continuance  of  the  trial,  and  deny- 
ing his  motion  for  a  new  trial,  and  In  sen- 
tencing him  to  life  Imprisonment 

There  Is  no  statement  of  facts  In  the  case. 
The  whole  record  brought  here  upon  this 
appeal  consists  of  copies  of  the  Information, 
judgments,  and  journal  entries  of  the  clerk 
made  In  the  progress  of  the  case.  There  Is 
nothing  therefore  upon  which  we  may  review 
the  rulings  of  the  lower  court,  upon  the  as- 
signments of  error  relating  to  the  continuance 
of  the  trial,  or  to  the  motion  for  a  new  trial, 
or  the  sentence  of  either  of  the  appellants, 
except  as  hereinafter  stated,  because  these 
questions  depend  upon  the  facts  and  rest 
somewhat  In  the  discretion  of  the  trial  court 
The  record  before  us  shows  that,  at  the  time 
the  defendants  were  arraigned  upon  the 
charge  of  robbery,  they  were  Informed  of 
their  right  to  have  counsel,  and  they  both 
stated  that  they  did  not  desire  the  court  to 
appoint  counsel  for  them.  There  Is  therefore 
no  merit  In  the  first  assignment  of  error. 

The  record  also  shows  that,  at  the  time 
the  defendants  entered  their  pleas  of  not 
guilty  and  when  the  case  was  set  down  for 
trial,  which  was  more  than  two  weeks  after 
the  arraignment,  no  demand  was  made  for 
separate  trials  and  that  such  demand  was  not 
made  until  after  the  Jury  had  been  called  In- 
to the  box  to  try  the  onse.  It  was  too  late  at 
that  time  to  demand  separate  trials  as  a 
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matter  of  right  In  State  v.  Hason.  19  Wash. 
94,  52  Pac  526,  in  construing  section  6949, 
2  Balllnger's  Ann.  Code  &  St,  relating  to 
separate  trials,  this  court  said:  "The  right  to 
a  separate  trial  is  a  valuable  one,  and  this 
section  of  the  penal  code  confers  it  upon  a 
defendant  It  does  not  specify  when  the 
demand  shall  be  deemed  waived.  We  think 
this  right  to  a  separate  trial  belongs  to  the 
defendant,  and  he  may  avail  himself  of  the 
right  time  the  cause  Is  assigned  for  trial.  A 
severance  of  trial  afterwards  is  In  the  dis- 
cretion of  the  court  until  the  Jury  Is  sworn  to 
try  the  cause,  subsequently  to  which  time  a 
several  trial  cannot  be  granted." 

The  appellant  Le  Roy  Is  charged  In  the  In- 
formation with  having  twice  before  been  con- 
victed of  felonies  and  sentenced  therefor,  and 
the  jury  so  found  by  their  verdict.  It  was 
the  duty  of  the  court  therefore  to  sentence 
him  to  the  penitentiary  for  life,  under  section 
3,  p.  126,  Laws  1903.  Appellant  does  not 
attack  the  facts  or  the  validity  of  the  statute. 
His  only  comment  upon  this  point  Is:  'The 
defendant  Is  charged  with  the  crime  of  rob- 
bery. Section  7103,  Balllnger's  Ann.  Codes  & 
St.,  provides  a  penalty  for  robbery  of  from 
1  to  20  years,  not  more  than  20  years.  The 
defendant  gets  a  sentence  for  life.  No  com- 
ment or  argument  Is  necessary." 

We  find  no  merit  In  the  appeal,  and  the 
judgments  appealed  from  are  therefore 
affirmed. 

CROW,  DUNBAR.  RUDKIN.  FULLER- 
TON,  HADLBT.  and  ROOT,  3J.,  concur. 


STOLL  T.  GRIFFITH  et  nx. 

(Supreme  Coort  of  Washington.  Dec.  19,  1905.) 

1.  Pbocess  —  FoBU  OF  SuHMons  —  Time  fob 
Appbabance. 

A  summons  in  an  action  to  foreclose  a  tax 
certificate,  requiring  defendants  to  appear 
"wiUiin  60  days  after  the  service  of  this  sum- 
mons and  notice  upon  vou,  exclusive  of  the  day 
of  service,  to  wit  within  60  days  after  the  30th 
day  of  July,  1903,  which  is  the  date  of  the  Srat 
publication  hereof,"  safficiently  required  de> 
fendaotfl  to  appear  within  60  days,  exclusive  of 
the  day  of  the  service. 

2.  Same— Designation  of  Parties. 

In  a  summons  in  an  action  to  foreclose  a 
tax  certificate,  it  was  proper  to  address  defend- 
ant, using  his  full  Christian  name,  although  in 
assessing  the  property  his  iDitial  was  used. 

3.  Taxation— Effect  of  Tbeasubeb's  Tax 
Deed. 

The  objeotion  that  a  tax  sale  was  void  be- 
cause a  quarter  section  was  sold  In  bulk,  where- 
as each  40-acre  tract  was  separately  assessed 
and  ordered  sold  separately,  was  based  on  a 
return  by  the  county  treasurer  that  he  "attend- 
ed, as  required  by  law,  •  •  •  stated  the 
amount  due  on  such  premises  for  taxes,  •  •  • 
and  offered  said  premises  for  sale  at  public 
auction,  according  to  law,  and  to  the  bidoer  of- 
fering to  take  the  least  part  of  said  lot,  piece, 
or  parcel  in  payment  of  the  sftid  tax,  *  •  • 
the  whole  said  tracts  and  premises  were  struck 
off  by  me."  This  return  was  neither  authorized 
nor  required  by  law.  Balllnger's  Ann.  Codes  & 
St.  6  17G7.  provides  that  the  treasurer's  deed 
shall  be  prima  facie  evidence  "that  the  sale  was 
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conducted  fo  the  manner  -provided  hj  law." 
Held,  that  the  recitals  in  said  retam  did  not 
overturn  the  tax  deed,  reciting  that  the  sale  was 

conducted  in  the  manner  provided  by  law. 

4.  Tenancy  in  Common  —  Acquisition  of 
Tax  Title  by  Tenants  in  Coumom. 

Where  the  title  of  a  purchaser  from  ten- 
ants in  common  was  defective  by  reason  of  an 
insufficient  po  wer  of  attorney  from  one  of  the 
tenants  to  tne  attorney  who  executed  the  deed, 
such  purchaser  had  a  right  to  Btrengthen  his 
title  by  purchasing  a  tax  title  to  the  premises. 

5.  Vendob  and  PuEcnASEB— Title  of  Ven- 
DOB— Perfecting  Title. 

On  an  exchange  of  land  between  plaintiff 
and  defendant,  it  was  discovered  that  there  was 
a  defect  in  title  to  plaintiff's  premises  by  rea- 
son of  a  defective  power  of  attorney  from  one 
of  plaintiff's  grantors,  whereupon  an  agreement 
was  entered  into  that  if  the  title  to  such  prem- 
ises  "shall  at  any  time  hereafter  bie  in  any  man- 
ner of  means,  either  by  suit,  foreclosure,  or 
otherwise,  quieted  and  perfected,"  th«i  defend* 
ants  should  immediately  pay  a  certain  mortgage. 
Plaintiff  proceeded  to  perfect  his  title  by  fore- 
closing a  tax  certificate  and  obtaining  a  deed 
from  the  purchaser  at  the  tax  sale.  Held,  that 
the  mere  fact  that  the  time  to  move  against  or 
appeal  from  the  tax  ju^ment  had  not  expired 
when  action  was  brought  on  the  contract  would 
not  preclude  a  recovery. 

Appeal  from  Superior  Conrt,  Spokane 
County ;  George  W.  Belt,  Judge. 

Action  by  W.  T.  StoU  against  Thomas  F. 
Griffith  and  wife.  From  a  judgment  for 
plaintiff,  dermdants  a^^ieal.  Affirmed. 

A.  E.  Gallagber  and  W.  J.  Thayer,  for  ap- 
pellants.  Graves  &  Graves,  B.  B.  Adams, 

and  B.  H.  Kizer,  for  respondent. 

RUDKIN,  J.  On  June  8,  1898.  a  final  re- 
celYcr's  receipt  Issued  to  the  heirs  of  George 
M,  Mutchler,  deceased,  for  the  northeast  ^ 
of  section  10,  township  25  N.,  range  42  E. 
W.  M.  On  the  16th  day  of  November,  1808. 
this  receipt  was  followed  by  a  patent  from 
the  United  States  to  the  same  parties  for 
the  same  land.  On  the  14th  day  of  October, 
1808,  Henry  G.  Mutchler,  Katie  Bittner,  and 
Flora  R.  Wolcott,  claiming  to  be  all  the  heirs 
of  George  M.  Mutchler,  deceased,  conveyed 
said  premises  by  warranty  deed  to  Emil  Coul- 
oo.  Henry  G.  Mutcbler  signed  this  deed  in 
his  own  behalf,  and  as  attorney  In  fact  for 
the  other  grantors.  On  the  28th  day  of  July, 
1800,  Emll  Coulon  and  wife  conveyed  said 
premises  by  warranty  deed  to  John  Hoschelt, 
and  on  the  10th  day  of  May.  lOOO,  Hoschelt 
and  wife  conveyed  the  same  by  warranty 
deed  to  the  plaintiff,  StoU.  On  or  about  the 
26th  day  of  Jnne,  1903,  the  plaintiff,  Stoll, 
exchanged  said  tract  and  other  lauds  with 
the  defendants,  Griffith  and  wife,  for  certain 
property  In  the  city  of  Spokane.  Pending 
the  negotiations  leading  up  to  such  ex- 
change, an  abstract  of  title  to  the  above 
tract  and  the  other  lands  embraced  in  said 
exchange  was  submitted  to  Post,  Avery  & 
Hlgglns,  the  attorneys  then  representing  the 
defendants.  Such  attorneys,  under  date  of 
June  25,  1903,  furulshed  the  defendants  with 
a  written  opinion,  pointing  out  the  following 
defects  in  the  title  to  said  northeast  ^  of 
aeetlon  10:  First,  the  abstract  failed  to 


show  that  the  parties  signing  the  deed  to 
Coulon  were  the  heirs  or  all  the  heirs  of 
George  M.  Mutchler,  deceased ;  second,  the 
spouHes  of  said  heirs  should  have  Joined  in 
said  deed,  In  case  said  heirs  were  married ; 
and,  third,  the  power  of  attorney  from  Katie 
Bittner  to  Henry  Mutchler  was  insufficient 
to  authorize  the  execution  of  a  deed  in  her 
behalf.  This  opinion  closed  as  follows:  "It 
appears  from  the  abstract  that  certificates 
of  delinquency  have  been  issued  against  all 
of  the  northeast  hi  of  section  10,  all  of  which 
have  been  assigned  to  W.  T.  StolL  Unless 
the  objections  urged  above  can  be  cured 
othen^'ise,  It  might  be  desirable  to  foreclose 
these  delinquent  tax  certificates  and  clear 
the  title  In  that  manner." 

On  said  26th  day  of  June,  1903,  the  plain- 
tiff and  the  defendants  entered  into  a  written 
agreement,  which  recited  the  conveyance  of 
the  property  in  the  city  of  Spokane  to  the 
plaintiff,  and  that  said  property  was  subject 
to  a  mortgage  In  the  sum  of  fl,500,  and 
to  the  lien  of  certain  street  grade  assess- 
ments ;  also  the  conveyance  of  said  northeast 
%  of  section  10,  and  other  property,  to  the 
defendants,  and  that  there  were  certain  Irreg- 
ularities, perhaps  defects,  in  the  title  to  the 
northeast  M  of  section  10,  which  it  was 
believed  could  be  corrected.  The  agreement 
then  proceeds  as  follows:  "Now.  therefore, 
this  agreement  is  as  follows :  If  the  title 
to  said  nortlieast  quarter  of  section  ten  (10), 
township  twenty-six  (26)  north,  of  range 
forty-two  (42)  E.  W.  M.  shall,  at  any  time 
hereafter  be.  In  any  manner  of  means  what- 
soever, either  by  suit,  foreclosure,  or  other- 
wise, quieted  and  perfected  In  the  first  par- 
ties, but  at  the  expense  of  the  second  party 
hereto,  then  the  said  first  parties  shall  Im- 
mediately pay  said  mortgage  of  fifteen  hun- 
dred dollars  ($1,500.00)  to  the  said  North- 
western and  Pacific  Hypotheek  Bank,  with 
the  interest  due  thereon  at  the  rate  hereof, 
or,  if  the  second  party  shall  in  the  mean- 
time have  paid  the  same,  first  parties  will 
pay  to  the  said  second  party  said  fifteen  hun- 
dred dollars  and  interest  thereon  to  this  date, 
and  will  likewise,  at  said  time,  pay  the  said 
street  grade  taxes  or  assessments  that  have 
been  levied  upon  or  against  said  property 
prior  to  this  time,  with  Interest  thereon  to 
the  date  hereof,  but  if  there  shall  be  a 
breach  of  the  second  party's  warranty  of 
the  title  to  the  said  northeast  quarter  of 
section  ten  (10),  township  twenty-six  (26) 
north,  of  range  forty-two  (42)  E.  W.  M., 
by  which  ownership  thereof  is  lost  to  the 
first  parties,  the  maximum  measurement  of 
the  first  parties'  damages  by  reason  thereof 
shall  be  the  amount  of  said  mortgage  of 
fifteen  hundred  dollars  ($1,500.00),  with  in- 
terest thereon,  and  the  said  street  grade 
taxes  or  assessments  with  the  penalties  here- 
tofore levied  against  the  property  by  the 
first  parties.  The  second  party  shall  proceed 
with  such  suits  or  proceedings  as  he  deems 
necessary,  either  In  bis  own  name  or  In  the 
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names  at  the  first  parties,  to  quiet  and  per- 
fect the  title  to  said  premlaea."  On  the  23d 
day  of  July,  1903,  the  plaintiff.  Stoll,  Insti- 
tuted proceedings  in  the  saperlor  court  of 
Spokane  county  to  foreclose  certain  tax  cer- 
tificates which  constituted  a  lien  on  the  north- 
east 14  of  said  section  10.  Such  proceedings 
wore  had  therein  that  a  Judgment  was  reg- 
ularly entered  foreclosing  the  Hen  of  said 
taxes  on  the  29th  day  of  September,  1903. 
The  pr(V)erty  was  sold  by  the  treasurer  of 
Spokane  county  on  tiie  17th  day  of  October, 
1903,  pursuant  to  said  Judgment,  and  bid 
in  by  one  W.  8.  Hugh.  On  the  same  day 
Rngh  received  a  tax  deed  therefor,  and  Im- 
mediately quitclaimed  said  premises  to  the 
plaintiff.  Stoll.  The  plaintiff  tendered  this 
deed  to  the  defendants  as  a  full  and  complete 
performance  of  tlie  abore  agreement  on  his 
part,  but  the  defendants  refused  to  accept 
the  same.  The  plaintiff  thereupon  brought 
this  action  to  recover  the  amount  of  the 
m<Nrtgage  debt  and  the  street  grade  assess- 
ments. The  plaintiff  had  Judgment  below, 
and  the  defendants  appeal. 

The  respondmt  bases  his  right  to  recover 
solely  upon  the  ground  that  the  tax  fore- 
closure constituted  a  full  and  complete  per- 
formance of  his  contract.  We  wUt,  therefore, 
not  consider  the  various  supposed  defects  In 
the  original  title,  which  are  discussed  at 
loigth  In  the  appellants'  brief.  The  fore- 
closure proceedings  seem  to  be  regular  on 
their  face,  and  we  will  only  discuss  such 
irregularities  or  defects  therein  as  the  ap- 
pellants hare  pointed  out  It  Is  flrst  con- 
tended that  the  summons  as  published  did 
not  confer  Jurlsdlctiou  on  the  court,  for  the 
reason  that  It  required  the  defendants  to 
appear  "withlu  sixty  (GO)  days  after  the 
service  of  this  summons  and  notice  upon 
you,  exclusive  of  the  day  of  service,  to  wit, 
within  sixty  (60)  days  after  the  30th  day 
of  July,  1903,  which  Is  the  date  of  the  first 
publication  hereof,"  instead  of  within  00  days 
after  the  first  publication  of  summons,  ex- 
clusive of  the  day  of  such  first  publication, 
as  the  law  requires.  This  objection  Is  with- 
out merit.  The  summons  cited  the  parties  to 
appear  within  60  days  from  the  date  of 
service,  exclusive  of  the  day  of  service,  and 
then  proceeded  to  explain  what  was  meant 
by  the  date  of  service,  viz.,  the  date  of  first 
publication  which  is  therein  set  forth.  A 
similar  summons  was  sustatned  by  this  court 
In  Luff  V.  Gowan,  80  Pac.  766.  The  next 
objection  is  that  the  summons  was  addressed 
to  Emll  Conlon  and  others,  whereas  the 
property  was  assessed  to  E.  Couloo.  Emll 
Goulon  appears  to  have  been  the  owner  of 
the  property  at  the  time  the  taxes  were 
levied  and  assessed,  but  the  property  was 
assessed  to  E.  Coulon,  This  objection  is 
equally  without  merit.  Williams  v.  Pittock, 
35  Wash.  271,  77  Pac.  385 ;  Morrison  v.  Ship- 
pen  (Wash.)  79  Fac.  632;  Spokane,  etc..  Co. 
v.  Abltz  (Wash.)  80  Pac.  102;  Luff  t.  Gowan, 


supra;  Carson  v.  TltIow(Wash.)  80  Pac.  290; 
Allen  T.  Peterson  (Wash.)  80  Pac.  S^. 

The  next  objection  Is  that  the  tax  sale  was 
void  because  the  entire  160  acres  was  sold 
In  bulk,  whereas  each  40-acre  tract  was  sepa- 
rately assessed,  and  was  ordered  sold  sepa- 
rately. This  objection  is  based  on  a  return 
of  sale  filed  by  the  county  treasurer,  which 
contains  the  following  recitals:  "Z  attended, 
as  required  by  law,  at  the  time  and  place 
fixed  for  said  sale,  stated  the  amount  due 
on  said  premises  for  taxes,  Interest,  and 
costs  of  this  proceeding,  and  offered  aald 
premises  for  sale  at  public  auction  according 
to  law,  and  to  the  bidder  offering  to  take 
the  least  part  of  said  lot,  piece,  or  parcel  In 
payment  of  said  tiix,  interest,  and  costs  of 
proceedings,  when  W.  S.  Hugh,  being  the  best 
and  highest  bidder  therefor,  the  whole  of 
said  tracts  and  premises  were  struck  off  by 
me  to  the  said  W.  8.  Rngh  for  the  sum  of 
$08.05,  helng  the  full  amount  due  thereon, 
which  was  the  whole  price  bid  therefor,  and 
there  being  no  other  better  bid,  and  which 
sum  I  acknowledge  to  have  received  from 
him,  and  that  I  have  heretofore,  upon  the 
17th  day  of  October,  1903.  as  treasurer,  ex- 
ecuted and  delivered  to  him  a  deed  to  said 
premises  so  sold,  as  required  by  law."  This 
return  was  neither  authorized  nor  required 
by  law,  and  cannot  be  i>ermltted  to  over- 
turn the  tax  deed  or  destroy  the  effect  which 
the  law  accords  to  such  deed.  The  law  in 
force  when  this  deed  waa  executed  provides 
that  the  treasurer's  deed  shall  be  prima  facie 
evidence  "that  the  sale  was  conducted  In  the 
manner  provided  by  law."  Ballinger's  Ann. 
Codes  &  St.  §  1767.  Furthermore,  this  re- 
turn was  made  on  a  printed  form,  and  Is  not 
necessarily  inconsistent  with  the  other  re- 
citals therein,  and  In  the  tax  deed,  to  the 
effect  that  the  sale  was  ctmducted  In  the 
manner  provided  by  law. 

The  next  objection  is  that  the  respondent 
was  a  tenant  In  common  with  one  of  the 
Mutchler  heirs  by  reason  of  a  defect  in  the 
power  of  attorney  through  which  he  deraign- 
ed  bis  title,  and  that  as  such  tenant  in  com- 
mon be  could  not  acquire  title  to  the  common 
property  at  a  tax  sale.  If  we  assume  that 
Katie  Blttuer  was  one  of  the  heirs  to  whom 
the  patent  issued,  and  that  the  power  of 
attorney  under  which  an  attempt  waa  made 
to  convey  her  interest  in  the  property  was 
defective,  the  fact  remains  that  the  respond- 
ent and  those  under  whom  he  claims  held 
the  land  in  controversy  adversely  to  her  and 
to  all  the  world,  under  color  of  title  and 
claim  of  right,  for  a  period  of  five  years  be^ 
fore  tlie  tax  sale.  It  Is  a  general  rule  that, 
If  one  co-tenant  acquire  title  to  the  common 
property  at  a  tax  sale,  the  title  so  acquired 
inures  to  the  lienefit  of  the  other  co-tenants. 
Some  courts  base  the  rule  upon  the  con- 
fidential relation  existing  l>etween  the  co- 
tenants;  others  upon  the  ground  that  the  ob* 
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ligation  to  pay  taxes  on  tbe  common  property 
rests  equally  upon  ail  the  co-tenants,  and 
that  it  would  l>e  inequitable  to  permit  one 
or  any  number  of  tliem  to  take  adrantage  of 
bia  or  their  own  default  and  acquire  the 
title  of  their  co-tenant  at  a  tax  sale.  The 
courts  which  adopt  the  latter  view  hold  gen- 
erally that  one  co-tenant  may  acquire  title 
to  the  common  property  as  against  his  co- 
tenant,  where  the  property  Is  sold  for  a  tax 
whlcb  accrued  before  he  acquired  an  interest 
In  the  common  property,  and  which  be  was 
not  obligated  to  pay.  Oswald  r.  Wolf  (111.) 
21  N.  E.  836;  Sands  t.  Davla,  40  Mich.  14; 
Lybrand  v.  Haney,  31  Wis.  230;  Allen  t. 
Hotel  Co.  (Tenn.)  32  S.  W.  962.  But  wheth- 
er the  rule  is  founded  on  the  confidential 
relations  existing  between  the  co-tenants, 
or  upon  the  duty  of  the  several  co-tenants 
to  pay  the  taxes  against  tbe  common  prefer- 
ty,  we  are  satisfied  that  tbe  rule  does  not 
and  should  not  apply  in  a  case  like  this. 
Blackwell  on  Tax  Titles,  8  566,  states  the  rule 
thus:  "One  may  always  strengthen  himself 
against  an  adverse  claimant  by  purchasing 
a  tax  title;  for  example,  a  mortgagee  who 
has  foreclosed,  or  a  mortgagee  as  against 
one  claiming  under  a  former  tax  sale,  or 
a  Junior  tax  claimant  as  against  a  senior. 
A  defective  title  will  not  stand  in  the  way  of 
purchasing  at  a  tax  sale.  One  whose  only 
Interest  in  the  land  Is  based  on  a  void  deed 
may  b'uy  a  tax  title.  In  general  a  purchase 
by  a  tenant  In  common,  or  a  husband  of  a 
tenant  In  conmion.  Inures  to  the  benefit  of 
all  the  co-tenante;  bot  this  Is  not  so  If  the 
purchasing  co-tenant  holds  adversely  to  the 
others,  or  the  tax  title  existed  before  bis 
tenancy,  or  he  did  not  buy  tbe  tax  title  un- 
til after  It  had  matured  In  the  hands  of  third 
pOTSons,  thus  dlsaolTlng  tbe  co-tenancy." 
See.  also,  section  673,  Id. 

In  Wright  T.  Sperry,  21  Wla.  331,  the 
Sperrys,  while  owning  an  undivided  one- 
fourth  Interest  la  certain  real  property,  mort- 
gaged the  whole  thereof,  and  the  whole  was 
sold  at  fcHvclosure  sale.  Wright  sncceeded 
to  the  interest  of  the  purchaser  at  the  fore- 
closure sale,  and  bought  In  an  outstanding 
tax  title.  Tbe  Sperrys  meanwhile  acquired 
the  remaining  tbree-fourths  interest  In  the 
mortgaged  proper^,  and  claimed  that  tbey 
were  tenants  In  common  with  the  purchaser 
at  tbe  foreclosure  sale,  and  that  tbe  tax  title 
so  acquired  inured  to  their  benefit.  After  stat- 
ing tbe  correlative  ligbts  and  duties  of  co- 
tenants  the  court  said:  "These  authorities 
show  that  the  doctrine  of  Van  Home  t.  Fon- 
da. 5  Johns.  Ch.  406,  applies  only  where  ten- 
ants In  common  are  in  actual  possession  of 
the  land,  or  where  one  enters  as  such  tenant, 
and  80  bis  possession  Is  the  possession  of 
all  the  tenants.  During  such  possession  each 
Is  umler  obligation,  morally  and  legally,  to 
protect  their  common  estate,  and  if  any 
one  expends  money  In  so  doing,  as  In  paying 
taxes,  Uena  tbereon,  or  buy  ing  in  an  adverse 


title,  he  has  a  right  of  action  against  bis 
co-tenant  to  recover  the  share  be  should 
hare  contributed.  While  he  claims  as  a  co- 
tenant  be  Is  presumed.  If  he  buys  In  an  out- 
standing title  or  pays  off  an  incumbrance, 
to  act,  not  only  for  himself,  but  for  his  co- 
tenants.  But  after  one  tenant  denies  tbe 
rights  of  his  co-tenanta,  and  claims  tbe 
whole  property,  such  claim  being  known  to 
them,  tbey  have  no  longer  any  reason  to 
suppose  that  In  anything  he  does  respecting 
the  land  be  acts  for  them;  bat,  on  the  con- 
trary, they  know  that  be  claims  and  intends 
to  act  solely  for  bis  own  benefit  It  is  then 
no  longer  a  fraud  on  their  righta  for  him  to 
buy  In  an  outstanding  title  and  hold  It  ex- 
clusively for  his  own  benefit  Certainly  It  Is 
not  unreasonable  so  to  hold.  U  he  may.  with- 
out such  outstanding  title,  by  merely  enter- 
ing Into  possession  of  and  claiming  the  whole 
land,  acquire  by  adverse  possession  a  per- 
fect title  to  the  whole,  unless  his  co-tenants, 
within  20  years,  commence  an  action  against 
him."  We  are  satisfied  liiat  the  rule  hwe 
announced  Is  the  correct  one,  and  that  no 
rule  of  law  or  public  policy  forbade  tbe  re- 
^ondent  to  further  assure  his  title  by  ac- 
quiring the  tax  title,  under  the  facts  and 
circumstances  of  this  case. 

The  mere  fact  that  the  time  to  move 
against  or  appeal  frran  the  tax  judgment 
had  not  expired  when  this  action  was  com- 
menced will  not  preclude  a  recovery.  The 
court  below  could  only  look  to  the  proofs 
offered  to  ascertain  whether  the  respondent 
bad  complied  with  his  contract.  The  court 
found  that  he  bad.  and  gave  jndgment  ac- 
cordingly. We  find  no  ^ror  In  the  Judg- 
ment especially  In  Tlew  of  the  fact  that 
the  refusal  of  the  appellants  to  accept  the 
title  was  based  solely  on  the  ground  that  the 
tax  foreclosure  was  void. 

The  Judgment  is  therefore  affirmed. 

MOUNT,  0.  J.,  and  DUNBAR.  CROW, 
HADLEY,  BOOT,  and  PULLBBTON,  JJ, 
concur. 


CLUTTER  et  sL  T,  STBANOE  et  al. 
(Supreme  Court  of  Washington.  Deo.  20,  100&) 

1.  Reformation  op  Ihstsuubmts— Bvidekcs 

— Sufficiency. 

lu  a  suit  to  reform  and  enforce  a  contract 
to  convey  land,  evidence  held  to  support  a  find- 
ing that  there  was  no  mistake  in  the  execution 
of  the  contract 

2.  Vendor  akd  Pubchasbb-^Rescissior  bt 
purchabeb. 

Plaintiff's  testator  conveyed  to  defendants 
his  interest  in  land  whicli  had  been  sold  under 
execution,  defendants  agreeing  to  redeem  the 
land  if  possible,  and  to  pay  testator  an  annuity 
if  tliey  secured  any  part  of  the  land,  and  to 
reconvey  1C()  acres  it  they  secured  all  of  the 
lands  and  the  income  therefrom  was  sufficient 
to  satisfy  incumbrances  and  repay  the  money 
advanced.  Defendants  were  compelled  to  pur- 
chase an  outstanding  title  to  part  of  the  land 
of  which  tbey  had  no  knowledge  at  the  time  ol 
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their  purchase,  and  also  secured  the  foreclosure 
of  a  prior  mortgage  on  part  of  the  premises,  and 
obtained  the  title  of  the  purchaser  at  foreclo- 
sure sale.  Defendants  kept  no  accounts,  and, 
after  obtaining  title  to  all  of  the  property,  re- 
fused to  convey  any  part  of  it  to  testator  on 
the  groand  that  they  were  relieved  of  this  obli- 
gation by  Iteing  compelled  to  purchase  the  out- 
standing title.  Defendants  had  paid,  and  testa- 
tor accepted,  the  annuity.  Held,  that  the  fact 
that  defendants  had  kept  no  accounts  and  bad 
claimed  all  the  land  adversely  to  plaintiffs' 
testator  was  not  a  breach  of  trust,  entitling 
plaintiffs  to  a  reconveyance  of  all  the  land ; 
there  being  no  showing  that  defendants'  action 
in  procarms  tiie  foreclosure  of  the  mortgage 
was  intendM  to  fraudulently  cut  off  testators 
rights. 

8.  Same— GoKSTBUcTioN  or  Contbact. 

The  fact  that  defendants  were  compelled 
to  purchase  the  outstanding  title  did  not  re- 
lieve tbem  of  the  obligation  to  recouvey  the  160 
acres  according  to  the  contract. 

4.  Specifto  Pkbfoemanck— Relief— Account- 
ing—Taxes  AMD  IMPBOVEHENTS. 

On  accounting  to  determine  whether  de- 
fendants had  been  reimbursed  by  the  profits 
from  the  land  nnder  the  provisions  of  the  con- 
tract, they  were  chargeable  with  the  taxes  ac- 
cruing and  improvements  made  after  they  ob- 
tained possession. 

5.  Saue  —  Expense  of  Acquibtho  Otheb 

IjAND. 

It  appearing  that  the  object  of  tlie  fore- 
closure of  tiie  mortgage  was  to  enable  defend- 
ants to  Bcqnlre  land  which  testator  had  pre- 
viously sold  subject  to  the  mortgage,  defendants 
were  chargeable  with  the  expense  of  the  fore- 
closure. 

ti.  Same— Cbops. 

A  part  of  the  land  having  been  cultivated 
by  defendants,  plaintiffs  were  entitled  to  credit 
for  the  value  of  the  crop,  less  the  actual  ex- 
pense of  producing  it ;  and  merely  giving  plain- 
tiffs credit  for  one-third  the  value  of  the  crop 
was  imprt^r. 

Appeal  from  Superior  Court,  Whitman 
County;  Chester  F.  Miller,  Judge. 

Action  by  William  Clutter,  as  executor  of 
H.  W.  McNeel,  and  others,  against  N.  L. 
Strange  and  others.  From  the  decree,  all 
parties  appeal.  Reversed. 

James  A.  Williams  and  Denton  M.  Crow, 
for  appellants.  Sullivan,  Nuzum  &  Nuzum, 
for  respondents. 

RUDKIN,  J.  On  the  27th  day  of  July, 
1880,  H.  W.  McNeel  entered  Into  a  contract 
with  the  Northern  Pacific  Railroad  Company 
for  the  purchase  of  the  W.  %  of  section 
33,  and  the  N,  W.  %  of  section  27,  township 
19  N.,  range  45  E.  W.  M.,  for  the  sum  of 
$1,920;  $480  of  which  was  paid  on  the 
execution  of  the  contract.  Some  controversy 
thereafter  arose  between  McNeel  and  the 
railroad  company,  as  to  the  description  of 
the  land  which  should  have  been  embraced 
In  this  contract ;  McNeel  claiming  that  the 
contract  should  have  included  the  E.  %  of 
said  section  33  Instead  of  the  W.  %  there- 
of. By  reason  of  this  controversy,  or  for 
eome  other  cause,  no  further  payments  were 
made  on  the  contract,  and  on  the  22d  day 
of  November,  1882,  the  railroad  company  de- 
clared a  forfeiture  and  canceled  the  same. 
Whether  McNeel  had  notice  of  this  forfeiture 


does  not  appear.  Some  of  the  witnesses  re- 
fer to  an  assignment  of  this  contract  by 
McNeel,  but  no  evidence  of  such  assignment 
appears  in  the  record.  McNeel  continued  In 
possession  of  the  N.  W.  %  of  section  27, 
above  described,  and  cultivated  and  improved 
the  same,  until  It  was  turned  over  to  a 
purchaser  at  execution  sale,  as  hereinafter 
stated.  In  1895  the  railroad  company  noti- 
fied McNeel  that  he  must  purchase  the  last 
described  quarter  section,  or  the  same  would 
l>e  sold  to  others,  but  nothing  further  was 
done.  On  the  7th  day  of  March,  1896,  the 
above  quarter  section,  and  720  acres  of 
other  lands,  to  which  McNeel  held  the  legal 
title,  were  sold  under  execution  on  a  Judg- 
ment against  said  McNeel  in  favor  of  one 
Edmlston.  Edmiston  became  the  purchaser 
at  such  sale,  and  on  the  12th  day  of  March, 

1896,  assigned  all  his  rights  as  such  pur- 
chaser to  one  W.  li.  McNeel,  who  immediate- 
ly entered  into  possession  of  all  the  lands 
80  purchased.   On  the  15th  day  of  February, 

1897,  the  said  H.  W.  McNeel  conveyed  to  the 
defendant  N.  L.  Strange  all  the  lands  em- 
braced in  said  execution  sale,  and  on  the  18th 
day  of  February,  1897,  and  as  a  part  of  the 
same  transaction,  the  said  McNeel  and  the 
defendants  N.  L.  Strange,  M.  Doneen.  E.  J. 
Doneen,  and  D.  T.  Doneen  entered  into  the 
following  written  agreement:  "This  agree- 
ment, made  and  entered  Into  this  18th  day 
of  February,  1897,  by  and  between  N.  I* 
Strange,  M.  Doneen  and  D.  T.  Doneen,  of 
Oakesdale,  Wash.,  parties  of  the  first  part, 
and  H.  W.  McNeel  of  Whitman  county. 
Wash.,  party  of  the  second  part,  witnesseth 
that,  whereas  the  said  party  of  the  second 
part  has  sold,  transferred  and  conveyed  unto 
the  above  named  N.  L.  Strange  by  deed 
bearing  date  of  the  15th  day  of  February, 
1897,  all  of  the  following  described  real 
estate,  situate,  lying  and  being  In  the  coun- 
ty of  Whitman  and  state  of  Washington, 
particularly  described  as  follows,  to  wit,  west 
half  of  section  tn'enty-seven  (27),  east  half 
of  section  thirty-three  (33>,  south  half  of  sec- 
tion thirty-four  (34),  and  the  west  half  of 
the  northwest  quarter  of  section  thirty-four 
(34),  all  in  township  nineteen  (19)  North, 
range  45,  W.  W.  M. ;  and  whereas  the  said 
described  lands  are  incimibered  by  various 
mortgages  and  judgments,  and  have  been 
sold  under  a  certain  judgment  in  favor  of 
one  Matthew  Edmlson ;  and  whereas  the 
said  parties  of  the  first  part  are  about  to 
undertake  to  redeem  the  said  lands,  and  witb 
the  issues,  rent  and  profits  thereof  pay  out 
and  clear  the  same  from  the  incumbrances 
now  against  it,  a  part  of  the  whole  thereof; 
Now,  therefore,  it  is  hereby  agreed  that.  If 
said  first  parties  secure  the  redemption  of 
said  lands  from  the  sale  under  the  judg- 
ment of  said  Matthew  Edmlson,  and  suc- 
ceed in  securing  the  crop  from  all  or  any 
portion  thereof  during  the  season  of  1897, 
they  bind  themselves  out  of  the  proceeds  of 
said  crop  to  pay  said  second  par^  oue 
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hundred  dollars;  that  If  said  first  parties 
secure  title  to  all  or  any  portion  of  said 
lands,  then  they  agree  to  pay  the  said  second 
party  an  annul^  of  one  hundred  dollars  per 
year,  and  in  case  they  secure  and  hold  all 
the  said  lands  In  addition  to  one  hundred 
dollars  per  year,  they  promise  and  agree 
to  furnish  said  second  party  a  house  on  the 
place  to  lire  in,  also  feed  for  two  horses, 
and  snffldent  land  for  a  garden  for  his 
own  use;  and,  further,  that  said  first  par- 
ties agree  that,  if  they  secure  the  redemp- 
tion of  said  lands  from  said  Judgment  sale, 
they  will  apply  the  rents,  Issues  and  profits 
therefrom  to  tlie  payment  of  the  incum- 
brances, liens  and  Judgments  against  the 
same  and  the  Interest  thereon,  and  after  the 
said  lands  have  paid  out,  from  the  rents, 
issues  and  profits  tho-eof,  and  the  said  first 
parties  or  either  of  them  hare  received  back 
any  money  they  may  have  advanced  to  car- 
ry said  lauds,  or  to  pay  off  any  Hen  or 
incumbrance  on  the  same,  or  any  part  there- 
of, together  wltii  interest  on  any  sum  or 
sums  at  the  rate  of  ten  per  cent  per  annum 
until  paid,  and  the  said  lands  are  fully  paid 
out  from  the  r^its  and  profits  of  the  same, 
then  said  first  parties  agree  to  make  or 
cause  to  be  made,  executed  and  delivered 
to  said  second  party,  a  good  and  sufficient 
deed  on  one  quarter  section  of  said  lands, 
and  thereafter  the  obligation  to  pay  said 
second  party  said  one  hundred  dollars  per 
annum  or  to  furnish  him  a  house,  ground 
for  garden  or  feed  for  horses,  shall  cease, 
and  such  deed  to  said  quarter  section  of 
land  shall  fully  terminate  and  fulfill  from 
that  time  all  obligations  under  this  contract" 
Soon  after  the  execution  of  said  last-mo- 
tioned agreement,  the  defendant  Strange  com- 
menced proceedings  in  the  superior  court 
of  Whitman  county,  against  H.  W-  McXeel 
and  otfaera,  to  enforce  the  right  of  redemp- 
tion from  the  execution  sale,  under  which 
Mid  McNeel  and  his  tenants  held  possession 
of  the  property  described  tn  the  above  con- 
tract. On  the  10th  day  et  July.  1897,  a 
Judgment  was  entered  In  said  proceeding, 
by  consent,  allowing  a  redemption  by  the 
said  Strange,  upon  the  payment  of  the  sum 
of  $3,000;  each  party  to  pay  hla  own  costs. 
About  this  time  an  action  was  commenced 
by  the  Northern  Pacific  Railway  Company 
in  the  Circuit  Court  of  the  United  States 
to  recover  from  H.  W.  McNeel  and  his 
tenant  in  possession  ttie  N.  W.  %  of  said 
section  27.  The  defendants  claim  ttiat  this 
was  the  first  Intimation  th^  had  that  the 
title  of  said  H.  W.  McNeel  to  said  last- 
descrlhed  tract  was  defective^  The  defend- 
ants thereupon  entered  into  negotiations  with 
the  railway  company  with  a  view  of  acquir- 
ing title  to  said  quarter  section.  They  pre- 
sented to  said  company  a  certified  copy  of 
the  deed  from  McNeel  to  Strange,  and  ttie 
railway  company  entered  Into  a  10-year  con- 
tract to  convey  said  lands  to  the  defendant 
B.  J.  Doneen  for  the  sum  of  f 1,280.   It  was 


agreed  at  the  same  time,  and  as  a  part  of 
the  same  transaction,  that  the  ejectment  suit 
pending  in  the  Circuit  Court  of  the  United 
States  should  be  dismissed.  In  the  latter 
imrt  of  the  year  1SiJ7,  or  early  In  the  year 
18!)8,  Alfi-ed  Coolldge  and  W.  J.  Davidson, 
at  the  instance  of  the  defendaute,  advanced 
the  necessary  funds  to  take  up  a  mortgage 
in  the  sum  of  $0,000  with  accrued  interest, 
theretofore  executed  by  U.  W.  McXeel  to 
the  Solicitors  Loan  &  Trust  Company,  on 
a  part  of  lands  described  in  the  above  con- 
tract, and  80  acres  additional  which  the  said 
H.  W.  McNeel  had  theretofore  conv^ed  to 
a  third  party.  The  mortage  was  first  as- 
signed by  the  Solicitors  Loan  ft  Trust  Com- 
pany to  S.  J.  ChadvridE,  attorn^  for  the 
defendants,  and  tfaovafter  1^  said  Chadwick 
to  the  said  Coolldge,  as  collateral  security 
for  said  loan.  On  the  8th  day  of  Ft^miary, 
1888,  Coolldge,  at  the  Inirtance  and  request 
of  the  defendants,  commenced  an  actitm  in 
the  superior  court  of  Whitman  county  to 
foreclose  said  mortgage  against  the  said 
H.  W.  McNeel,  the  defendants  in  this  ac- 
tion, and  others.  There  is  a  dispute  hetwem 
the  parties  as  to  the  object  of  this  fore- 
closure. One  object  apparratly  was  to  sub- 
ject to  the  payment  of  the  mortgage  debt 
the  80  acres  of  land  which  the  mortgagor 
had  conveyed  to  a  third  party  aftw  the 
execution  of  the  mortgage  and  prior  to  the 
conveyance  of  the  remaining  lands  to  the 
defendant  Strange.  The  plaintiffs  claim  tbat 
another  object  was  to  foreclose  the  rights 
of  II.  W.  McNeel  under  the  above  Contract. 
The  defendants  deny  this,  and  claim  ttiat  the 
object  of  the  foreclosure  was  to  cut  off  or 
shut  oat  certain  subsequent  liens,  and  that 
the  foreclosure  was  in  the  Interest  of  McNeel, 
as  well  as  In  the  interest  of  the  defendants 
thCTiselvefi.  A  Judgment  was  duly  entered  In 
the  foreclosure  suit,  and  the  mor^ged 
property  was  sold  on  execution  to  the 
plaintiff  Coolldge.  Aftw  Coolldge  was  paid 
In  fall  for  the  advances  made  by  him,  he 
assigned  the  certificate  of  sale  to  Davidson 
to  secure  the  advances  made  by  the  latter. 
Davidson  obtained  a  sheriff's  deed,  and  after 
all  advances  made  him  were  paid,  he 
conveyed  tiie  property  to  the  defendants  In 
such  portions  as  tbey  had  agreed  upon  be- 
tween themselves.  These  deeds  are  now  In 
the  bank,  held  In  escrow,  to  abide  the  re- 
sult of  this  action.  H.  W.  McNeel  died 
testate  on  the  23d  day  of  July,  1902,  his 
will  was  duly  admitted  to  probate,  and  the 
plaintiffs  in  this  action  are  the  executors  of 
the  win  and  the  beneficiaries  therein  named. 
In  the  mouth  of  July,  1897,  the  defendants 
entered  into  the  possession  of  all  the  lands 
described  in  the  agreement  above  set  forth 
and  have  ctmtinued  In  possession  ever  since. 
They  paid  H.  W.  McNeel  the  annuity  of 
$100  per  year  during  his  lifetime,  and  fur- 
nished him  a  house  to  live  In,  feed  for  two 
horses,  and  sufficient  land  for  a  garden,  as 
required  by  the  terms  of  their  contract  The 
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defendants  bare  also  paid  off  all  Judgments, 
liens,  and  Incnnibrances  against  said  land, 
bnt  whether  they  hare  been  reimbursed  for 
such  payments  out  of  the  rents.  Issues,  and 
profits  Is  a  question  we  will  consider  here- 
after. Erer  since  1897  the  defendants  hare 
claimed,  and  now  claim,  that  thi^  were  re- 
lieved from  any  obligation  to  reconvey  any 
portion  of  said  lands  to  said  McNeel,  or  to 
his  successors  in  Interest  by  reason  of  tlie 
failure  of  UcNeel's  title  to  the  N.  W.  %  of 
said  section  27,  as  hereinbefore  stated.  TUs 
action  was  brought  by  the  plalntlfte  to  en- 
force the  rights  <if  McNeel  under  said  con- 
tract 

Tile  pleadings  are  voluminous,  and  we  will 
content  ourselves  by  stating  brl<^y  tlie  claims 
of  the  respective  parties.  The  plaintiffs  first 
contend  that  there  was  a  mistake  by  the 
scrivener  In  the  proration  of  the  contract 
between  the  parties,  in  this,  it  was  mutually 
agreed  that  the  defendants  should  reconvey 
to  the  said  McXeel  the  S.  E.  U  of  section  34, 
township  19  N.,  Range  45  E.  W.  M.,  and  all 
that  portion  of  the  S.  W.  ^  of  said  section, 
lying  east  of  the  county  road  and  adjoining 
said  S.  E.  ^  but  that  through  said  mistake 
such  provision  was  omitted  from  tiie  writ- 
ten ctmtract  The  next  contention  is  that  the 
defendants  have  at  all  times  denied  any 
rights  in  said  McNeel  under  said  contract; 
that  they  were  guilty  of  fraud  in  the  fore- 
closure of  said  Solicitors  Loan  &  Trust  Com- 
pany mortgage,  wliereby  th^  sought  to  fore- 
close the  interest  of  said  McNeel  under  said 
contract;  and  ttiat  they  have  failed  to  ac- 
count to  McNeel  or  to  his  successors  In  In- 
terest for  the  rents,  issues,  and  profits  of 
said  land,  or  to  keep  any  accounts  whatever. 
By  reason  of  these  facts  It  Is  contended  that 
defendants  Imve  forfeited  all  rights  under 
said  contract,  and  shoidd  be  comi>elled  to  re- 
convey the  whole  of  said  property  to  the 
plaintiffs,  Tlie  next  contention  is  that  said 
contract  should  at  least  be  reformed  so  as 
to  correct  the  mistake  therein,  and  that,  as 
thus  reformed,  the  defendants  should  be  re- 
quired to  reconvey  to  the  plaintiffs  the  prop- 
erty which  they  agreed  to  reconvey.  The  de- 
fendants, on  the  other  hand,  contend  that  they 
are  relieved  from  the  obligation  to  reconvey 
any  portion  of  said  lands  to  the  said  McNeel 
or  to  his  successors  in  Interest,  or  to  account 
for  the  rents,  issues,  and  profits  thereof,  by 
reason  of  the  failure  of  title  to  a  portion  of 
said  lands  as  herein  stated.  The  court  found 
against  the  plaintiffs  on  the  question  of  mis- 
take, and  against  the  contention  of  the  de- 
fendants that  they  were  relieved  from  any 
obligation  to  reconvey  a  part  of  the  lands, 
on  account  of  the  fallnre  of  title  to  another 
part.  The  court  further  found  that  there  was 
still  due  the  defendants  at  the  time  of  the 
trial  the  sum  of  f4,135.21,  on  account  ot  dis- 
bursements made  by  thnn  under  their  said 
contract  over  and  above  the  rents,  issues,  and 
profits  received  by  them,  and  that  as  soon 
OS  the  defendants  sliould  receive  such  ad- 


ditional sum,  with  Interest  at  the  rate  of 
10  per  cent  per  annum  from  such  rents,  Is- 
saes,  and  profits,  they  should  convey  to  the 
plaintiff  100  acres  of  said  land,  and  that  if 
the  parties  could  not  agree  on  the  part  to  be 
conveyed,  evidence  should  be  taken  to  deter- 
mine the  reasonable  value  of  all  the  lands 
included  in  said  contract  and  that  plaintiffs 
should  have  Judgment  against  the  defendants 
for  the  reasonable  value  of  160  acres  thereof, 
and  that  such  Judgment  should  constitute  a 
lien  on  the  whole  of  said  lands  until  paid  and 
satisfied.  From  this  Judgment  both  parties 
have  appealed. 

Inasmuch  as  both  parties  are  appellants, 
we  wUl  refer  to  them  as  designated  in  the 
court  below.  Tlie  finding  of  the  court  that 
there  was  no  mistake  or  omission  In  the  writ- 
ten contract  between  the  parties  Is  in  ac* 
cordance  with  the  weight  of  the  testimcmy. 
The  evidence  on  this  point  is  meager  and  un- 
satisfactory, resulting  largely  from  the  death 
of  one  of  the  parties  and  the  legal  disquali- 
fication of  the  others  to  testify.  One  wit- 
ness tratified  on  the  part  of  the  plalntifCs  that 
the  defendant  Strange  admitted  to  him,  both 
before  and  after  the  execution  of  the  con- 
tract, that  they  were  to  reconvey  to  McNeel 
the  lands  now  claimed  by  his  heirs  or  de- 
visees. The  plaintiffs  claim  that  this  wit- 
ness is  corroborated  by  the  fact  that  McNeel 
took  up  his  residence  on  this  particular  tract 
and  resided  there  up  to  the  time  of  his  death. 
But  the  defendants  were  not  required  to  fur* 
nish  him  a  residence  on  any  particular  por- 
tion of  the  lands  conveyed,  and  it  would 
therefore  seem  that  liis  residence  on  the 
tract  which  the  plaintiffs  now  claim  was  as 
consistent  with  the  contention  of  the  de- 
fendants as  with  that  of  the  plaintiffs.  On 
the  other  hand,  the  defendant  Strange  denied 
that  he  made  any  such  statements,  and  the 
attorney  who  prepared  the  contract  for  the 
parties  testified  that,  while  there  was  some 
conversation  between  McNeel  and  the  de- 
fendants as  to  the  particular  tract  that  should 
be  reconveyed,  yet  the  defendants  refused 
absolutely  to  agree  to  reconvey  the  tract  now 
claimed  by  the  plaintiffs,  and  that  the  agree- 
ment was  executed  in  its  present  form  ad- 
visedly and  intentionally.  The  conteutlou 
of  the  plaintiffs  therefore  In  this  regard  can- 
not prevaiL 

The  second  contention  of  plaintiffs  Is  equal- 
ly without  merit  It  Is  atotlng  the  case  too 
broadly  to  say  that  the  defendants  held  all 
the  lands  conveyed  to  the  defendant  Strange 
in  trust  The  conveyance  to  Strange  was  ab- 
solute and  unconditional,  and  McNeel  retain- 
ed no  present  or  prospective  Interest  in  any 
of  the  pr<^>erty,  except  the  quarter  section  to 
be  reconveyed.  The  defendante  undertook  to 
pay  a  certain  annuity,  furnish  a  place  to 
live,  ete.,  which  they  have  done.  They  under- 
took to  pay  off  Ihe  indebtedness  against  the 
property,  so  as  to  relieve  McNeel  and  the 
pnq>erty  that  might  be  reconv^ed  to  him  from 
tliat  burden,  and  this  th^  have  done,  Th^ 
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undertook  to  reconTe^  160  acres  of  the  land 
to  blm,  but  thla  they  bave  refused  to  do.. 
The  pleadings  in  the  foreclosure  suit  glv^ 
color,  at  least,  to  the  claim  that  one  of  tbe 
objects  of  said  suit  was  to  foreclose  McNeel's 
rights  under  the  contract,  but  fraud  will  not 
be  presumed,  and  said  suit  may  bare  been 
Instituted  from  honest  motives  and  without 
any  intent  to  defraud.  There  Is  some  founda- 
tion for  the  claim  that  the  defendants  were 
relieved  from  tbe  duty  to  reconvey  any  part 
of  the  property,  by  reason  of  the  failure  of 
title  to  another  part,  and  they  forfeit  none 
of  their  rights  by  asserting  that  claim.  Mc- 
Neel  accepted  bis  annuity  and  support  from 
the  defendants  during  bis  lifetime  and  per- 
mitted them  to  remain  In  possession  of  tbe 
property  and  pay  oft  the  incumbrances 
against  It,  without  complaint  or  protest  of 
any  kind,  so  far  as  the  record  discloses.  If 
the  defendants  have  not  kept  proper  accounts, 
equity  will  protect  the  rights  of  the  plaintiffs, 
without  depriving  the  defendants  of  the  fruits 
of  Seven  or  eight  years  of  honest  toll.  This 
contention  of  tbe  plaintiffs  Is  wholly  Incon- 
sistent with  tbe  conduct  of  him  under  whom 
they  claim,  and  with  the  maxim  that  he  who 
seeks  equity  must  do  equity.  Nor  can  we 
uphold  the  contention  of  the  defendants  that 
they  are  freed  from  the  obligation  to  recon- 
vey by  reason  of  a  defect  in  the  title  to  one 
quarter  section  of  the  land.  We  are  not 
called  on  to  decide  whether  McNeel  had  In 
fact  or  in  law  any  Interest  in  this  quarter 
section  at  tbe  time  of  tbe  conveyance.  We 
are  satisfied  from  an  examination  of  the  rec- 
ord that  tbe  claim  of  McNeel  and  the  settle- 
ment of  tbe  pending  lawsuit  was  an  induce- 
ment to,  and  a  part  consideration  for,  the  sale 
from  the  railway  company  to  Doneen.  The 
defendants  acquired  the  property  for  not  to 
exceed  one-half  its  market  value,  and  their 
relations  to  McNeel  were  such  that  a  court  of 
equity  will* not  permit  them  to  hold  it  against 
him  or  those  claiming  under  him.  Tbe  ut- 
most that  can  be  claimed  In  favor  of  de- 
fendants Is  that  there  was  this  additional  In- 
debtedness against  the  land  which  they  had 
not  bargained  for. 

The  only  remaining  question  Is  that  of  the 
accounting.  The  contract  between  the  par- 
ties provided  that  tbe  rents,  issues,  and 
profits  of  tbe  lands  conveyed  should  be  ap- 
plied to  the  payment  of  the  Incumbrances, 
liens,  and  judgments  against  the  same.  This 
language  would  not  include  taxes  levied 
against  the  property  subsequent  to  the  con- 
veyance. Through  tbe  conveyance  to  Strange 
the  defendants  became  the  absolute  owners 
of  tbe  property,  except  that  portion  agreed 
to  be  reconveyed,  and  the  duty  to  pay  taxes 
thereafter  levied  devolved  upon  them  and 
cannot  be  Imposed  on  the  plaintlECs,  unless 
the  contract  so  provides.  We  are  satisfied 
that  the  language  of  the  contract  only  em- 
braces Incumbrances,  liens,  and  Judgments 
against  the  property  at  the  time  the  contract 
was  entered  iata,  and  the  payment  of  taxes 


subsequently  levied  out  of  the  rents.  Issues, 
and  profits  was  unauthorized.  The  defend- 
ants were  therefore  Improperly  given  credit 
for  such  taxes  amounting  to  about  $1,700. 
Tbe  defendants  were  also  erroneously  given 
credit  for  numerous  items  of  expense,  ag- 
gregating considerable  sums  in  all,  for  per- 
manent improvement  on  their  own  lands, 
such  as  dicing  a  well,  building  houses, 
bridges,  fences,  etc.  We  are  also  of  opinion 
that  the  principal  object  of  the  foreclosure 
of  the  Solicitors  Loan  &  Trust  Company 
mortgage  was  to  enable  the  defendants  to 
acquire  for  their  own  benefit  tbe  80  acres 
of  land  subject  to  the  mortgage,  which  Mc- 
Neel bad  conveyed  to  a  third  party.  Inas- 
much as  this  foreclosure  was  largely,  if  not 
solely,  for  tbe  benefit  of  the  defendants,  the 
plaintiffs  should  not  be  charged  with  any  of 
the  expenses  thereof.  In  tbe  accounting  the 
plaintiffs  were  charged  with  certain  items  for 
Insurance,  but  when  a  loss  occurred,  for 
which  the  defendants  received  $388,  the  plain- 
tiffs were  allowed  no  credit  therefor.  Dur- 
ing tbe  years  1903  and  1904  some  of  the  de- 
fendants, at  least,  farmed  tbe  lands  allotted 
to  them  under  tbe  partition  agreed  upon 
between  them,  and  gave  tbe  plaintiffs  credit 
for  tbe  value  of  one-tblrd  of  the  crop.  This 
method  of  accounting  Is  wholly  Improper. 
The  plaintiffs  were  entitled  to  credit  for  the 
value  of  the  crops,  less  tbe  actual  expenses. 
Tbe  defendants  could  not  be  both  landlord 
and  tenant  and  reap  a  profit  both  ways.  In 
addition  to  all  this  the  defendants  kept  no  ac- 
counts whatever  as  between  themselves  and 
McNeel  or  the  plaintiffs.  Tbey  frankly  ad- 
mit that  such  is  the  fact  They  simply  de- 
posited the  proceeds  of  the  sale  of  tbe  crops 
in  the  bank,  checked  out  for  expenses,  and 
had  periodical  settlements  as  between  them- 
selves. They  never  kept  a  book  or  an  account 
for  tbe  purpose  of  making  a  settlement  with 
McNeel  or  his  successors.  Tbe  law  clearly 
imposed  upon  them  the  burden  of  keeping 
true  and  accurate  accounts,  and  tbey  must 
suffer  tbe  legal  consequences  resulting  from 
such  failure.  Tbe  account  as  rendered,  con- 
sisting of  numerous  Items,  running  over  a 
period  of  several  years,  was  made  up  during 
the  progress  of  the  trial  In  the  court  below. 
It  was  prepared  from  disconnected  data,  and 
largely  from  memory.  From  such  an  account- 
ing the  court  was  able  to  discover  that  the  de- 
fendants In  several  Instances  claimed  credit 
twice  for  the  same  disbursement,  through 
the  medium  of  checks,  promissory  notes,  and 
tax  receipts.  How  many  more  such  dis- 
crepancies remain  undiscovered  we  do  not 
know.  The  defendants  failed  absolutely  to 
show  by  proper  accounts  that  they  have  not 
been  fully  reimbursed,  from  the  rents.  Issues, 
and  profits,  for  all  disbursements  made  in 
settlement  and  satisfaction  of  tbe  incum- 
brances. Hens,  and  Judgments  against  the 
property,  and  the  court  should  therefore  have 
directed  them  to  reconvey  to  the  plalutUts  at 
once. 
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For  tills  error  the  Judgment  Is  reversed, 
and  the  cause  is  remanded  to  the  court  be- 
low, with  dlrectloos  to  enter  a  decree  adjudg- 
ing the  plaintiffs  to  be  the  owners  of  an  tm- 
dlvided  two-thirteenths  interest  in  the  fol- 
lowing described  lands,  to  wit,  the  W.  ^  of 
section  27,  the  E.  %  of  section  33,  the  S.  % 
of  section  84,  and  W.  %  of  the  N.  W.  %  of 
section  34,  all  in  township  10  N.,  range  45 
E.  W.  M.,  and  requiring  the  defendants  N.  U 
Strange,  E.  J.  Doneen,  and  M.  Doneen  to  ac- 
count to  the  plaintiffs  for  two-thirteenths 
of  the  net  rents,  Issues,  and  profits  of  alt 
of  said  lands  since  the  date  of  the  Judgment 
In  the  court  below  April  24,  1905,  and  for 
costs  in  that  court;  and  unless  the  parties 
agreed  upon  the  quarter  section  to  be  con- 
veyed to  the  heirs  of  H.  W.  McNeel,  deceased, 
the  court  shall  proceed  to  partition  said  lands 
as  between  the  plaintiffs  and  Strange  and 
the  Doneena  In  the  manner  provided  by  law, 
awarding  to  the  plaintiffs  two-thirteenths 
thereof.  The  plaintiffs  will  recoTW  their 
costs  on  this  appeal. 

MOUNT,  C.  J.,  and  FULLEBTON,  HAD- 
LEY,  DUNBAR,  and  ROOT,  J3.,  coDcat. 

CROW,  J.,  baring  been  of  counsel,  took 
no  part 


WARNER  T.  MINER  et  al. 
(Supreme  Court  of  Wasfaiogton.  Dec.  30;  1906.) 

1.  Piocess  —  rnBucATion  —  SiGHATtnas  or 

Attoenets— Sufficiency  . 

Under  2  Batlinger's  Ann.  Codes  &  St  f 
4882,  providing  that  proof  of  service  by  publi- 
cation shall  be  by  affidavit  of  the  publisher 
showing  the  same,  together  with  a  printed  copy 
of  the  summons  as  published,  a  contention  that 
the  court  acquired  no  jurisdiction  because  the 
service  was  by  publication  and  the  original 
sammooa  which  was  published  contained  the 
printed  names  of  the  attorneys,  while  the  stat- 
ute requires  the  summons  to  be  "sutwcribed  by 
the  plaintiff  or  his  attorneys,"  is  untenable. 

2.  Same— PaooF— Misstatement  in  Affioa- 
viT— ICffect. 

2  Ballinger's  Ann.  Codes  &  St  |  4878,  re- 
quires that  the  publication  of  a  summons  shall 
be  made  In  a  newspaper  prloted  and  published 
in  the  county  where  the  action  is  brought  The 
affidavit  of  publication  stated  that  the  summons 
was  published  in  the  Index  Miner,  a  newspaper 
of  general  circulation,  "printed  and  published  at 
Inckz,  in  Snohomish  county.  Wash."  At  the 
trial  the  publisher  testified  that  the  newspaper 
was  printed  at  Snohomish  and  sent  to  iDdex, 
where  it  was  distributed  through  the  mnils  to 
its  subscribers.  Snohomish  and  Index  are  in 
the  same  county.  Held,  that  a  contention  that, 
as  the  affidavit  of  the  publication  was  false,  the 
jurisdiction  of  1  he  court,  depending  on  the 
truthfulness  of  the  affidavit  must  fail,  was  un- 
tenable, the  misstatement  of  an  immaterial  fact 
not  helag  fatal. 

3.  Same— Nbwspapeb  or  Obnbbal  Gibcula- 

TioN— Evidence— Sufficienct. 

The  paper  ia  which  publication  of  sum- 
moos  was  made  was  11x10  inches  in  size, 
and  contained  four  pa^es,  four  columns  to  the 
page,  and  was  filled  with  general  and  local  ad- 
vertisemmtB,  legal  notices,  and  general  and  lo- 
eal  news  Items,  and  had  all  tbe  appearances  of 


a  small  newspaper.  The  publisher  testified  that 
at  the  time  of  the  trial  the  paper  had  a  local 
circulation  of  about  300  paid  subBcribers  in 
the  town  where  published,  which  contained  a 
population  of  about  400  people,  and  that  the 
paper  had  an  outside  circulation  throughout  the 
state,  of  about  100  copies,  and  that  when  the 
summons  in  question  was  published  the  paper 
bad  a  circulation  somewhat  greater  than  at 
tbe  time  of  the  trial:  that  it  was  issued  regu- 
larly each  week,  and  had  been  so  issued  for 
several  years.  Held  sufficient  to  show  that  it 
was  a  newspaper  of  general  circulation  in 
which  summons  was  authorized  to  he  published. 
4.  Same- Affioavit  fob  Pubucatiok— Durr 
OF  Affiant. 

Under  2  Ballinger's  Ann.  Codes  &  St.  f 
4877,  providing  that  an  affidavit  for  publication 
of  suQunoDB  shall  state  the  fact  that  the  residence- 
of  the  defendants  is  not  known  to  the  affiant, 
plaintiff  is  not  bound  to  inquire  as  to  the- 
residence  of  nonresident  defendants. 
&.  Same— DiLiOEKCB  to  Abcebtain  Defend- 
ants' Residence— Duty  of  Plaintiff. 

On  the  hearing  of  an  application  by  motion 
and  petition  combined  to  vacate  a  judgment  on 
the  p;round  of  defective  service  oi  process  by 
publication,  allowed  on  filing  of  an  affidavit 
that   defendants'   residences   were  unknown, 

Slaintiff  testified  that  he  knew  there  was  a 
eed  on  record  In  tbe  county  in  which  tbe  suit 
was  brought  which  was  acknowledged  before 
notaries  public  in  certain  counties  of  two 
other  states.  It  was  not  shown  wboi  the  deed 
was  acknowledged,  nor  claimed  that  the  post- 
office  addresses  of  the  notaries  or  of  defendants 
were  given  In  the  deed  on  record,  if  eld,  that  k 
contention  by  defendants  that  as  the  notaries 
at  the  times  the  acknowledgments  were  taken 
were  within  certain  counties,  and  that  plaintiff, 
by  writing  letters  to  the  county  officers  in  socb 
counties,  could  have  located  the  notaries,  and  as 
the  notaries  could  then  have  located  defendants, 
the  service  by  publication  gave  no  jurisdiction, 
under  2  Ballinger's  Ann.  Codes  &  St  S  4877. 
was  untenable,  since  the  statute  requires  affi- 
davits only  to  state  the  fact  that  the  residence 
is  not  known  to  him,  and  imposes  no  duty  to 
make  inquiry,  especially  such  an  extraordinary 
inquiry  as  the  defendants'  contention  involved. 

6.  Judgment— Default— Entbt—Psactice. 

Where  a  judgment  recited:  "This  cause 
having  *  *  *  been  brought  on  to  be  heard 
on  application  for  judgment  foreclosing  the  liens 
herein,  on  default  of  each  of  the  above-named 
defendants,  which  said  default  ia  hereby  grant- 
ed and  allowed  by  the  court,"  it  was  not  neces- 
sary for  the  court  to  enter  a  default  against 
the  defendants  in  a  separate  order ;  it  beln^ 
the  common  and  correct  practice  to  enter  the 
default  in  the  final  judgment. 

7.  Same— Clbbicaz,  EBBOB^BmscT. 

A  default  judgment  recited:  "This  cause 
having  this  10th  day  of  August  1003,  been 
brought  on  to  be  heard,"  etc.,  followed  by  tbe 
findings  and  judgment,  and  finally  the  signa- 
ture d  the  trial  judge,  and  the  final  order  bore 
the  clerk's  filing  mark  "Filed  August  13,  1003." 
and  the  clerk^  official  signature.  The  clerk* 
when  called  as  a  witness  on  an  application  t» 
set  aside  the  default,  testified  that  the  judg- 
ment was  filed  on  August  13,  1903,  with  the 
date  at  the  b^inning  left  blank,  that  tbe  judg- 
ment was  entered  on  the  journal  in  his  office 
a  few  days  later,  when  he  mistook  the  figure 
"3"  for  a  "9,"  and  by  such  mistake  filled  in  the 
blank,  and  thus  made  the  judgment  appear  to 
have  been  filed  six  days  before  It  was  signed  by 
tbe  judge.  Held  that,  as  the  judgment  conla 
not  nave  been  filed  before  it  was  signed,  there 
was  but  a  clerical  error,  which  amounted  to 
no  irregularity. 

8.  Same— Date. 

The  date  ct  a  Judgment  fa  tbe  date  of  its 
fiUng. 
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9.  Taxation  —  Fobeclosube  —  Judouest  — 

Requisites. 
No  form  of  judgment  in  tax  forpclosure 
proc'pediDgs  is  provi(I«>d  by  statute ;  but  it  is 
provided  in  Laws  imi*,  pp.  21)9,  300,  §  18,  that 
the  court  shall  give  judgment  for  auch  taxes, 
assessments,  penalties,  interest,  and  costs  as 
Mhall  appear  to  be  due  on  the  several  lots  or 
tracts  descritted  In  the  notice  of  application  for 
judgment  or  complaint,  and  such  judgment  sbatl 
be  a  several  judgment  against  each  tract  and 
"that  the  court  shall  order  and  direct  the  clerk 
to  make  out  and  enter  an  order  for  the  sale  of 
snch  real  property  against  which  judgment  is 
made,"  etc.  Held,  that  the  statute  does  not 
require  that  the  judgment  order  itself  shall 
contain  a  direction  to  the  clerk  to  make  out 
and  enter  an  order  of  sale,  and  its  omission 
from  the  jndgment  is  not  an  irr^mlarity. 

10.  Jddoment  —  DEfAuLT  —  Vacation— Ex- 
cuse—Sufficiency. 

Where  the  only  cause  for  vacation  of  de- 
fault tax  judgments  la  that  defendants  and  their 
agents  have  neglected  for  a  period  of  five  years 
to  pay  their  taxes,  the  mere  fact  that  defend- 
ants are  shown  to  have  been  justified  in  relying 
on  their  agent  is  not  sufficient  to  entitle  Uiem 
to  have  the  default  vacated,  where  no  excuse 
is  offered  for  the  neglect  of  tne  agent,  assuming 
that  the  vacation  of  default  tax  judgments  falls 
within  2  Ballinger's  Ann.  Codes  &  St.  8  4880, 
permitting  the  vacation  of  jadgments  vrithin  a 
year  from  date  of  rendition,  on  showlna;  of 
safflcfeot  cause. 

'  Appeal  from  Superior  Court,  Snohomish 
County ;  John  B.  7akey,  Judge. 

Proceedinga  by  Bd.  E.  Warner  i^lnat 
Serena  E.  Miner  and  othen  to  foreclose  tax 
certificates.  From  an  order  denying  an  ap- 
p^catlon  to  vacate  a  default  judgment  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Brady  &  Gay,  for  appellants.  Brownell 
&  Coleman,  for  respondoit 

MOUNT,  C.  J.  This  appeal  Is  from  an 
order  denying  an  application  to  vacate  the 
judgment  In  a  tax  Ibrecloaure  suit  The  ap- 
plication was  made  in  the  original  action  by 
motion  and  petition  combined.  The  record  in 
the  case  shows  that  the  taxes  on  certain  real 
estate,  for  the  years  1809,  1900,  and  1901, 
became  delinquent,  and  certificates  of  delin- 
quency were  purchased  by  respondent,  who, 
in  June,  1003,  commenced  proceedings  in  the 
superior  court  of  Snohomish  county,  where 
the  land  Is  located,  to  foreclose  such  certifi- 
cates. The  sheriff  of  said  county  made  a 
return  of  the  summons,  to  the  effect  that 
none  of  the  defendants  could  he  found  in 
said  county.  One  of  the  attorneys  for  the 
plaintiff  in  that  proceeding  thereupon  made 
and  filed  an  afltdavit  to  the  effect  that  all  of 
the  defendants  were  nonresidents  of  the 
state,  and  that  the  place  of  residence  of  each 
of  the  defendants  was  unknown  to  the  affiant 
and  the  plaintiff.  Thereupon  advice  of  sum- 
mons was  made  by  publication.  Aft»  the 
expiration  of  GO  days  from  the  date  of  the 
first  publication  of  the  summons,  and  on 
August  13,  1903,  a  judgment  of  foreclosure 
was  entered,  which  Judgment  directed  the 
county  treasurer  of  said  county  to  sell  the 
premises,  or  so  much  thereof  as  was  neces- 
sary to  satisfy  the  judgment  The  county 


treasurer  advertised  the  property  for  sale, 
and  subsequently,  on  August  20,  1903.  sold 
the  same,  and  respondent  became  the  pur- 
chaser at  such  sale.  On  June  10, 1901.  api»el- 
lants  filed  their  application  to  vacate  the 
judgment.  After  a  hearing  upon  the  merits, 
the  application  was  denied.  The  facts  alleg- 
ed in  the  petition  and  shown  on  the  hearing 
win  be  stated  In  connection  with  the  points 
upon  which  appellants  rely  for  a  reversal. 

1.  Appellants  first  contend  that  the  court 
acquired  no  jurisdiction  to  enter  the  jn<^- 
meiit,  because  the  service  was  acquired  by 
publication,  and  the  original  summons  which 
was  published  contained  the  printed  names  of 
the  attorn^s,  while  the  statute  requires  the 
summons  to  be  "subscribed"  by  the  plaintiff 
or  his  attorneys.  Appellants  insist  that  the 
printed  signature  is  Insufficient.  No  author- 
ity Is  cited  to  sustain  this  contention.  Our 
statute  provides  that  proof  of  service  shall 
be  by  affidavit  of  the  publisher  allowing  the 
same,  "togeth^  with  a  printed  copy  of  the 
summons  as  published"  (section  4880,  2  Bal- 
Ilnger's  Ann.  Codes  &  St.),  which  Indicates 
that  the  published  summons  may  contain 
the  subscriber's  name  printed,  and  it  haa 
beoi  held  that  where  the  statute  requires 
the  summons  to  be  subscribed  by  the  plaintiff 
or  his  attorney,  it  Is  not  essential  that  the 
signature  shall  be  written  In  the  hand  of 
the  plaintiff  or  his  attorney.  A  printed  ot 
stamped  signature  Is  sufficient  what  It  is 
adopted  as  the  signature  of  either.  Mezchm 
r.  More,  54  Wis.  214,  11  N.  W.  534;  Herrlck 
V.  MorrlU,  37  Minn.  250,  33  N.  W.  849,  6  Am. 
St.  Hep.  841;  7  Words  &  Phrases,  p.  6729. 
This  is,  without  doubt,  the  correct  mle. 

2.  The  statute  requires  that  the  publication 
at  a  summons  shall  be  made  in  a  newspaper 
printed  and  published  In  the  county  where 
the  action  Is  brought  2  Ballinger's  Ann. 
Codes  &  St  S  4S7&  The  affidavit  of  publica- 
ti<Ki  stated  that  the  summons  was  published 
In  the  Index  Miner,  a  newspaper  of  genera! 
circulation,  "printed  and  published  at  Index, 
in  Snohomish  county.  Wash."  At  the  trial 
the  publisher  testified  that  the  newspaper 
was  printed  at  Snohomish,  and  sent  to  the 
town  of  Index  where  it  was  distributed 
through  the  malls  to  its  subscribers.  Af^l- 
lants  contend  that  the  affidavit  of  the  pub- 
lisher was  therefore  false,  and  that  the  ju- 
risdiction of  the  court,  depending  upon  the 
truthfulness  of  the  affidavit,  must  therefore 
fall.  While  the  newspaper  was  not  printed 
at  Index,  It  was,  under  this  showing,  pub- 
lished at  that  place.  The  fact  that  it  was  not 
printed  at  Index  Is  wholly  immaterial,  be- 
cause the  statute  requires  only  that  the  news- 
paper ^11  be  printed  and  published  In  the 
county.  Both  Snohomish  and  Index  are 
within  Snohomish  county,  and  the  affidavit 
therefore  compiled  with  the  statute,  even 
though  the  affidavit  stated  it  was  printed  at 
Index,  when  as  a  fact  it  was  printed  at  Sno- 
homish, in  said  county.  The  misstatement 
of  an  Immaterial  fact  is  not  ffttoL 
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3.  Appellants  coDteDd  that  the  paper  In 
which  the  summonB  was  published  Is  not  a 
newspaper  within  the  meaning  of  the  stat- 
ute. A  copy  of  the  paper  is  attached  to 
the  record  as  an  exhibit  It  is  11  by  10  Inches 
in  (rise  and  tiontalns  four  pages,  four  colnmns 
to  the  page,  and  is  filled  with  general  and 
local  advertisements,  legal  notices,  and  gen- 
anl  and  local  news  items,  and  has  all  the 
appearances  of  a  small  newspaper.  The  pub- 
lisher testlfted  that  at  the  time  of  the  trial 
the  newspaper  had  a  local  drculatlon  of 
atmut  SOO  paid  aubacribors  in  the  town  of 
Index,  which  contained  a  population  of  about 
400  pet^le.  and  that  tbe  impa  had  an  out- 
side circulation  throughout  the  state  of  about 
100  copies,  and  that  when  the  aummons  In 
question  was  published  the  paper  had  a  dr- 
cnlatlon  somewhat  greater  than  at  the  time 
of  the  trial;  that  it  was  Issued  regularly  each 
week,  and  had  been  so  issued  for  several 
years.  Under  the  rule  announced  In  Paget 
Sound  Publishing  Company  v.  Times  Print- 
ing Company,  S3  Wash.  6S1,  74  Pac  802,  this 
was  a  newspaper  of  general  drenlation  in 
which  summons  was  authorised  to  be  pub- 
Udied. 

4.  It  Is  conceded  that  no  copies  of  the  com- 
plaint or  aummons  were  mailed  to  the  de- 
foidante,  and  respondent  teetffled  that  he 
knew  there  was  a  deed  on  record  in  Sno- 
homish county  which  was  acknowledged  be- 
fore a  notary  public  In  Siskiyou  county,  Cal., 
by  two  of  the  defendants,  and  by  the  other 
defendant  before  a  notary  public  in  Hennepin 
county.  Minn.  An  affidavit  was  filed.  In  which 
it  was  stated  tbat  neither  the  respondent  nor 
his  attorneys  knew  the  place  of  residence  of 
the  appellants,  nor  any  of  tfaem.  It  Is  not 
contended  tbat  this  affidavit  was  false,  but 
it  Is  claimed  tbat  the  Information  above 
stated  in  relation  to  the  deed  which  was  of 
record  In  Snohomish  county,  made  It  the 
duty  of  respondent  to  Inquire,  and  that  a 
reasonable  Inquiry  would  have  revealed  the 
residence  of  defendants.  Tbe  statute  does 
not  Impose  the  duty  on  a  plaintiff  to  Inquire 
as  to  the  residence  of  noaresident  defendants. 
It  simply  requires  him  to  state  tbe  fact  tbat 
such  residence  Is  not  known  to  tbe  affiant. 
Section  4877.  2  Ballioger's  Ann.  Codes  &  St. 
But,  conceding  without  deciding  that  the 
plaintiff  must  use  reasonable  diligence  to 
find  tbe  residence  of  a  defendant,  we  think 
there  Is  nothing  here  which,  by  the  use  of 
such  diligence,  would  have  disclosed  tbe  resi- 
dence of  the  defendants.  It  Is  not  shown 
when  the  deed  was  acknowledged.  It  Is  not 
claimed  that  the  postofflce  addresses  of  the 
notaries  or  of  tbe  defeudants  were  given  in 
the  deed  on  record.  It  is  claimed  that  the 
notaries  at  tbe  time  the  acknowledgments 
were  taken  were  within  certain  counties.  It 
is  also  claimed  that  the  resiwndent,  by  writ- 
ing letters  to  the  county  officers  of  such 
counties,  could  bare  located  the  notaries,  and 
then  the  notaries  could  hare  located  the  de- 


fendants, and  tbat  the  Information  could 
thus  have  been  acquired.  It  Is  probable  that 
tbe  residences  of  the  defendants  might  have 
been  discovered  In  that  way,  but  it  does  not 
follow  that  the  county  offlwrs  would  have 
known  the  addresses  of  the  notaries,  or  that 
the  notaries  would  have  known  tbe  addresses 
of  tbe  defendants  at  tbe  time  the  suit  was 
brought,  because  all  may  have  changed 
their  residences  from  the  places  where  they 
resided  when  tbe  deed  was  acknowledged. 
At  any  rate,  It  would  have  required  more 
than  ordinary  diligence  to  have  found  the 
addresses  of  defendants  In  this  roundabout 
way;  and  since  no  duty  was  Imposed  by 
statute  upon  the  plaintiff  to  Inquire,  he  was 
not  bound  to  make  such  extraordinary  In- 
quiry. 

6.  Ko  formal  entry  of  default  was  en- 
tered before  the  judgment  was  taken,  and 
appellants  claim  this  as  an  Irregularity.  The 
appellants  were  In  default  as  a  matter  of 
fact  The  Judgment  recites:  "This  cause 
having  this  19tb  day  of  August,  1903,  been 
brought  on  to  be  heard  upon  the  application 
for  Judgment  foreclosing  tax  liens  herein, 
on  default  of  each  of  the  above-named  de- 
fendants, which  said  default  is  hereby  grant- 
ed and  allowed  by  the  court."  It  was  not 
necessary  toe  tbe  court  to  enter  a  default 
against  the  defendants  in  a  s^tarate  order. 
It  is  common  and  correct  practice  to  enter 
the  default  In  tbe  final  Judgment 

8.  The  Judgment  recites:  "This  cause 
having  this  10th  day  of  August  1908,  been 
brought  on  to  be  heard-'*  Then  follows  tbe 
findings  and  Judgment  and  finally  the  signa- 
ture of  the  trial  Judge.  This  final  order 
bears  tbe  clerk's  filing  mark :  "Filed  August 
13,  1908.  O.  W.  Adamson.  County  Clerk.** 
Appellants  contrad  that  tbls  Irregularly  Is 
sufficient  upon  which  to  vacate  the  Judg- 
ment The  clerk,  when  called  as  a  witness, 
testified  that  the  Judgment  was  filed  on 
August  18.  1903.  with  the  date  at  the  be- 
ginning of  the  Judgment  left  blank;  that 
tbe  Judgment  was  entered  on  the  Journal 
In  his  office  a  few  days  later,  when  he  mis- 
took the  figure  "8"  for  a  "9,'*  and  by  such 
mistake  filled  In  tbe  blank  at  the  banning 
of  the  Judgment  with  the  figures  "19,"  and 
thus  made  the  Judgment  appear  to  have 
been  filed  six  days  before  It  was  signed  by 
the  Judge.  This  was  clearly  a  clerical  error, 
which  amounted  to  no  irregularity.  It  could 
not  have  been  filed  before  It  was  signed. 
Tbe  date  of  a  Judgment  Is  the  date  of  its 
filing.  Quareles  v.  Seattle,  26  Wash.  226, 
6G  Pac.  389. 

7.  Appellants  next  contend  that  the  form 
of  the  Judgment  is  not  In  accordance  with 
the  requirements  of  the  statute.  The  Judg- 
ment order,  after  finding  certain  facts,  re- 
cites: "That  plaintiff  herein  be  given  Judg- 
ment against  the  property  hereinbefore  men- 
tioned for  the  aforesaid  amount  of  plaintifTs 
lien,  with  costs  amounting  to  ^.80,  which 
said  Judgment  shall  be  a  several  Judgment 
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agalnBt  each  tract  or  lot  or  part  of  a  tract 
or  lot  of  land  hereinbefore  mentioned  In 
the  amounts  set  opposite  thereto,  as  follows." 
Then  follows  a  description  of  each  tract 
of  land  with  the  amount  of  tRxea  dellnqnent, 
and  amount  paid  for  the  years  after  de- 
linquency, and  accrued  interest  and  costs, 
and  the  total  amounts  of  the  judgment 
against  each  tract  Then  follows  an  order 
upon  the  treasurer  to  sell  the  said  tracts 
according  to  law  to  satisfy  the  judgment, 
with  interest  and  accruing  costs.  The  judg- 
ment and  order  Is  signed  by  the  Judge  and 
attested  by  the  clerk.  No  form  of  judgment 
order  In  tax  foreclosure  proceedings  Is  pro- 
Tided  by  statute.  But  the  law  provides: 
"The  court  shall  give  judgment  for  such 
taxes,  assessments,  penalties.  Interest,  aiuL 
cost  as  shall  appear  to  be  due  upon  tbe 
several  lots  or  tracts  described  In  said  no- 
tice of  application  for  judgment  or  com- 
plaint, and  such  judgment  shall  be  a  several 
Judgment  against  each  tract  or  lot  or  part 
of  a  tract  or  lot  for  each  kind  of  tax  or 
flssessmeut  Included  therein.  Including  all 
penalties,  interest  and  costs,  and  the  court 
shall  order  and  direct  the  clerk  to  make 
out  and  entei;  an  order  for  the  sale  of  such 
real  property '  against  which  Judgment  Is 
made,  m  vacate  and  set  asi^  the  certificate 
of  delinquency  or  make  such  other  order 
or  Judgment  as  in  law  and  equl^  may  be 
nst  Said  order  shall  be  signed  by  tlie 
ndge  of  the  superior  court  and  attested 
by  the  clerk  thereof,  and  a  certified  copy 
of  said  order,  together  with  a  list  of  the 
property  therein  ordered  sold,  shall  he  de- 
livered to  the  county  treasurer,  and  shall 
be  full  and  snffidoit  authority  for  him  to 
proceed  to  sell  said  property  or  so  much  of 
each  tract  or  lot  as  may  be  necessary  for 
said  sum  as  set  forth  In  said  order,  and  to 
take  snch  further  steps  In  the  matter  as  are 
provided  by  law."  Section  18,  Laws  1899, 
pp.  209,  800.  Appellants  argue  that  the  pro- 
vision that  "the  court  shall  order  and  direct 
the  clerk  to  make  out  and  enter  an  order 
for  the  sale  of  such  real  property  against 
which  Judgment  ia  made"  to  required  to  be 
a  part  of  the  Judgment,  and  that  the  court, 
by  reason  of  its  limited  Jurisdiction,  has  no 
power  to  enter  a  judgment  which  does  not 
contoln  a  direction  to  the  clerk  to  make 
out  and  enter  an  order  of  sale.  There  Is 
no  merit  in  the  contention  that  the  judg- 
ment order  itself  shall  contain  a  direction 
to  die  clerk  to  make  out  and  enter  an  order 
of  sale,  because  the  statate  does  not  re- 
quire it.  It  says  ttie  court  shall  order  and 
direct  the  clerk  to  do  so.  This  order  and 
■direction,  no  doubt,  may  be  made  in  a 
separate  order,  or  it  may  be  made  orally, 
■or  may  be  acted  upon,  by  the  clerk  without 
special  direction,  mie  judgment  itself  is 
such  an  order.  AVben  the  order  of  sale  is 
Issued  or  made  out.  It  shall  be  signed  by 
the  Judge,  and  attested  by  the  clerk,  and  a 
certttted  copy  delivered  to  the  county  treas- 


nrer.  The  statute  does  not  provide  a  form 
for  the  order  of  sale.  We  have  no  doubt 
that  a  certified  copy  of  the  Judgment  signed 
>?y  the  judge  and  attested  by  tbe  cleric 
which  judgment  orders  the  property  to  be 
sold.  Is  an  order  of  sale  In  strict  ccMOpii- 
ance  with  the  provision  of  the  statute  above 
quoted.  There  is,  therefore,  no  Irregularly 
In  the  form  of  the  judgment. 

8.  Appellants  next  contend  that  tbe  Judg* 
meut  should  be  vacated  within  tbe  year, 
upon  the  ground  of  excusable  neglect.  The 
record  shows  that  the  appellants  are  now 
and  have  been  at  all  times  nonreetdents  of 
this  stete;  that  they  acquired  the  land  In 
question  in  1890  or  1891;  that  they  owned 
tbe  fee,  and  one  B.  Mullen,  a  re^dmt  of  this 
state,  owned  an  equitable  interest  In  the 
land ;  that  Mr.  Mullen  paid  tbe  taxes  up  to 
1896  or  1897,  and  then  promised  appellants 
that  he  woidd  continue  to  pay  tbe  taxes 
In  the  future,  taavlng  money  of  appellants 
for  that  purpose.  AppellantB  gave  no  more 
attention  to  the  Und  until  1908,  when  J.  V. 
Minor,  one  the  appellants,  requited  a 
friend  to  find  a  purchaser  for  tbe  land. 
This  friend,  in  September,  1003,  rf^xHisd 
that  the  land  had  be«i  sold  for  taxes  to 
re^Kmdent  Appellants  tbeieupon  began  ne* 
goUations  for  a  settlement  witib  respondent, 
hut  no  agreement  was  reached.  Thereupon 
these  proceedings  were  commenced.  GoUf 
ceding  that  tbe  vacation  of  default  tax  Judge- 
ments falls  within  ttw  provtelons  of  b6c 
tlon  4880.  2  Ballinger'8  Ann.  Codes  &  St.. 
that  section  canuot  apply  to  this  case,  for 
the  reason  that  sufficient  cause  has  not 
been  shown.  Tbe  only  cause  shown  is  that 
appellants  and  their  agents  have  neglected 
for  a  period  of  five  years  to  pay  their  taxes. 
Under  the  clrcimistan^  above  stated,  the 
appellants  were  probably  Justified  in  rely- 
ing upon  their  agent;  but  tbere  is  no  ex- 
cuse offered  for  the  agent  The  default  of 
the  agent  Is  necessarily  the  default  of  the 
principal.  This  case  is  not  dlstlngulHliablc 
upon  this  point  from  Williams  v.  Pltto^, 
35  Wash.  271,  77  Pac.  383;  Whitney  v. 
Enowlton,  33  Wash.  310,  74  Pac.  460;  or 
Swanson  t.  Hoyle,  82  Wash.  1G9,  72  Pac. 
iOll. 

We  find  no  error  in  the  record.  The  Judg- 
ment Is  therefore  affirmed. 

DUNBAR,  CROW,  HADLEY,  RUDKIN, 
and  FULLERTON,  33.,  concur. 


STATE  V.  ALLEN. 

(Supreme  Court  of  Waehlngton.   Dec.  20,  1905.) 

Cbiuinal  Law— Conviction — Setting  Asidk. 

Under  the  statute  requiring  the  court, 
when  a  defendant  is  arraigned,  to  inform  him 
tfaat  he  has  a  right  to  counsel,  and,  if  It  appears 
thnt  he  desires  counBel  and  is  uuable  from 
poverty  to  obtain  it,  to  assign  him  coudwI. 
where  defendant.  pWding  guilty  to  robbery, 
was  sentenced  to  10  years*  impFisooment,  and 
by  affidavit  before  the  sentence  was  executed 
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alleged  tbat  he  woa  not  guilty  and  that  he  was 
Induced  to  enter  such  plea  by  the  officers  having 
him  in  charge,  who  promiBed  him  a  light  sen- 
teuce,  and  that  he  was  not  represented  by 
couiisel,  and  It  appeared  that  he  was  merely 
informed  by  the  court  of  his  right  to  the  aesiat- 
ance  of  counsel,  and  that  the  court  would 
Assign  him  counsel  If  he  desired,  he  was  entitled 
to  hare  the  conviction  set  aside. 

Appeal  from  Snperlor  Court,  King  County ; 
Arthur  E.  Orlffln,  Jud^. 

Edward  Allen  was  convicted  of  robbery, 
And  he  appeals.  RevoBed. 

S.  D.  Wlngate,  for  ai^llant  Kenneth 
Mackintosh  and  George  F.  VaoderTcer,  for 
the  State. 

FBB  CURIAM.  The  appellant  was  In- 
formed against  for  the  crime  of  robbery,  and 
on  arralgiUDent  pleaded  guilty  to  the  charge 
And  was  sentenced  to  a  term  of  10  years  In 
the  penitentiary.  Before  his  sentnice  was 
carried  into  erecutlMi  he  procured  the  serr- 
Ices  of  counsel  and  applied  to  the  court  for  a 
vacation  of  the  Jud^ent  and  sentence  pro- 
nounced against  him  and  for  leave  to  with- 
draw his  plea  of  guilty  to  the  Information  and 
to  plead  not  guilty  thereto.  The  application 
was  supported  by  the  affidavit  of  the  appll- 
<?ant  to  the  effect  that  he  was  not  guU^'  of 
the  crime  charged  against  him,  but  was  In- 
iluced  to  plead  guilty  thereto  by  the  officers 
having  him  In  charge,  and  by  the  detectives 
who  caused  bis  arrest,  who  promised  hiui  that. 
In  case  he  did  so  plead  guilty,  be  would  re- 
•celve  a  light  sentence  from  the  court  lie 
further  alleged  that  the  officers  having  him  In 
«harge  would  not  permit  him  to  communicate 
with  bis  friends  nor  with  an  attorney,  but 
were  constantly  at  him,  endeavoring  to  get 
'  blm  to  enter  a  plea  of  guilty.  He  also  alleged 
that  a  Dumba  of  i)ersons  were  brought  into 
,  his  place  of  confinement  by  the  county  officers 
for  the  purpose  of  identifying  him  as  one  of 
the  persons  connected  with  the  robbery  with 
which  he  was  charged,  but  that  none  of  such 
.persons  did  so  Identify  him,  or  In  any  way 
connect  him  with  the  commission  of  that 
■crime.  The  motion  was  based  on  the  further 
fact  that  the  record  failed  to  show  that  the 
accused  was  Informed  of  his  right  to  counsel 
at  the  time  he  was  arraigned.  The  record, 
however,  was  subsequently  amended  so  as  to 
-show  that  before  be  had  entered  his  plea  be 
was  Informed  by  the  court  of  bis  right  to  the 
assistance  of  counsel,  and  that  the  court 
would  assign  him  counsel,  if  he  so  desired. 
There  was  no  denial  of  the  matters  set  out  in 
the  affidavit.  The  application  was  brought 
-on  for  hearing  before  the  court  and  dented  on 
April  22,  1905,  whereupon  this  appeal  was 
taken. 

It  !s  our  Judgment  that  the  application 
should  have  been  granted.  It  may  be  true 
that  the  conduct  of  the  undersherlffs  as 
shown  by  the  affidavit  was  not  of  itself  suf- 
flf^leut  to  warrant  this  court  in  reviewing  the 
discretion  of  the  trtal  court,  but  the  record 
'  makes  it  plain  tbat  the  court  Itself  did  not  do 


its  full  dnty  to  the  accused,  and  these  facta 
taken  together  lead  us  to  the  conclusion  a 
trial  before  a  Jury  should  be  awarded  him. 
The  statute  makes  It  the  Imperative  duty  of 
the  court,  when  a  defendant  is  brought  before 
it  for  arraignment,  to  inform  him  before  he  is 
arraigned  that  it  is  his  right  to  have  counsel, 
to  ask  him  if  he  desires  the  aid  of  cotmsel, 
and,  if  it  appears  that  he  does  desire  such  aid. 
and  if  he  Is  unable  to  employ  such  aid  by 
reason  of  poverty,  to  assign  blm  counsel. 
Had  the  court  been  thus  explicit  with  the  de- 
fendant here,  be  might  have  been  put  upon 
bis  guard  against  the  wiles  of  the  officers 
having  access  to  him,  and  not  have  been  led 
Into  the  l>elief  tbat  these  officers  had  the 
power  to  control  the  length  of  the  sentence 
the  court  would  inflict  upon  him.  If  the  de- 
fendant Is  guilty,  it  ought  not  to  be  difficult 
for  the  state  to  prove  it  to  the  satisfaction  of 
■a  Jury.  But,  if  It  be  true  tbat  the  state  Is 
without  evidence  against  him,  as  bis  affidavit 
suggests,  it  is  better  that  he  go  free  than  that 
he  be  convicted  without  due  regard  to  the 
forms  of  law,  and  by  practices  that  are  at 
best  very  questionable. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded,  with  instructions  to 
vacate  the  Judgment  and  sentence^  and  per- 
mit the  defendant  to  plead  further  to  the  la- 
formatlon. 


ANDERSON  t.  COLUMBIA  IMP.  CO.  et  al. 

,  (Supreme  Court  of  Washington.   Dec.  20, 190e.) 

Masteb  and  Sebvant— iNJxraT  id  SmavAKr-^ 
AssuuFTioH  or  Rise. 
An  etuployd  about  20  years  of  age.  witfi 
ordinary  Intelligence,  In  cutting  down  a  tree 
assumed  the  risk  of  injuries  Id  consequence  df 

'  the  tree  fallln'g  on  him,  or  by  being  struck  'by 
limbs  from  other  trees  broken  oS  by  tine  fail 

.  of  the  tree,  though  he  had  no  previous  experi- 
ence in  cutting  down  trees  of  its  size;  and 

'  though  the  employer  flid  not  warn  Mm'  of  the 
danger. 

[Ed.  Notft— roff  caaea  In  point,  Me  tel.  2^ 
Cent.  Dig.  Master  and  Seryaut.  S  010, 

Ai^eal  from  Superior  Oonrt,  Pierce  Codk- 
ty;  Thad  Huston,  Judge. 

Action  by  Sam  Anderson  against  the  Cot- 
nmbla  Improvement  Company  and  another. 
From  a  Judgment  for  defendants,  ptatntUt 
appeals.  Affirmed. 

Govnor  Teats,  for  appellant  Harvey  L. 
Johnson  and  F.  S.  Blattner,  for  respondents. 

MOUNT,  C.  J.  Action  for  personal  In- 
juries. At  the  trial  of  the  case,  when  the 
plaintiff  bad  Introduced  all  his  evidence,  the 
lower  court  directed  a  verdict  on  motion 
of  the  defendants.   Plaintiff  appeals. 

The  facts  are  substantially  as  follows: 
During  tbe  summer  of  1903  the  respondents 
were  constructing  an  electric  power  and 
light  transmission  line  In  Pierce  county. 
About  the  lat  of  July,  appellant  was  employ- 
ed as  a  common  laborer  in  clearing  the  right 
of  way  of  logs,  brush,  and  timber  along  re- 
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spondents'  line.  Appellant  came  to  this 
country  from  Norway  lu  June  of  1903.  At 
the  time  hi  was  employed  by  respondents, 
be  was  unable  to  speak  the  Bullish  language. 
A  coiiHtryman  who  was  a  friend  and  engaged 
In  the  same  employment  with  appellant,  ob- 
tained work  for  appellant,  and  told  him  what 
be  was  to  do.  After  the  appellant  had  been 
employed  for  about  a  month  rolling  logs, 
piling  brush,  digging  boles  for  poles,  and  as- 
sisting to  set  the  poles,  he  was  sent  with  a 
fellow  laborer  to  cut  brush  and  small  trees 
upon  the  right  of  way.  He  had  been  en- 
gaged at  this  work  for  about  a  week,  when 
he  and  bis  associate  cut  down  a  fir  tree, 
about  one  foot  in  diameter  at  tbe  base  and 
about  130  feet  tall.  This  tree  was  dead  and 
contained  no  limbs.  When  it  was  cut  off 
at  tbe  base,  it  fell  against  another  tree  stand- 
ing near  by,  and  a  limb  was  broken,  which 
fell  upon  appellant,  severely  Injuring  bis  arm. 
No  iDStnictions  had  been  given  appellant  as 
to  the  danger  connected  with  such  work. 
Ttatt  complaint  alleged  that  the  work  was 
dangerous,  and  that  respondents  were  neg- 
ligent In  not  informing  appellant  thereof. 
Tbe  answer  pleaded  contrlbatory  negligence 
and  assumption  of  risk.  At^ellant  testified 
that  at  the  time  he  was  Injured  he  was 
looking  at  the  bottom  of  the  tree  which  was 
falling,  and  not  at  the  top,  and  for  that  rea- 
son did  not  see  tbe  limb  which  struck  him. 

Appellant  invokes  the  rule,  laid  down  In 
numerous  anthwitles,  to  tbe  effect  that  "tbe 
master  is  prima  fade  bound  to  Instruct  a 
servant  as  to  all  risks  which  are  abnormal 
or  extraordinary,  and  at  tbe  same  time  of 
Bocb  a  kind  that  tbe  servant  cannot  be  held 
chargeable  with  an  adequate  comprehension 
of  tiielr  nature  and  extent,  or  of  tbe  proper 
means  hy  which  to  aafiegnard  hlmseU."  1 
Labatt.  Master  ft  Serruit.  |  240;  4  Thomp- 
son, Commentaries  on  Law  of  Negligence, 
I  4055;  Wood.  Master  ft  Servant  (2d  Ed.) 
I  S54.  There  can  be  no  doubt  but  that  this 
mle  la  correct,  bnt  It  has  no  appllcatl<m  to 
tbe  facts  of  this  case.  There  were  no  ab- 
normal or  extraordinary  risks  or  dangers 
■  about  tbe  work  which  tbe  appellant  was  do- 
ing whldi  risk  was  not  as  open  and  compre- 
hensible to  appellant  as  to  respondents. 
While  the  servant  was  a  foreigner,  unable  to 
apeak  the  English  language,  and  while  he 
had  had  no  previous  experience  In  cutting 
down  trees  the  size  of  the  one  which  caused 
the  injury,  he  was  a  young  man  about  20 
yeara  of  age,  possessed  of  at  least  ordinary 
intelligence  and  a  fair  education,  which  be 
received  In  the  old  country,  and  be  must 
have  known  that,  when  be  cut  down  a  tree 
.  130  feet  long  and  1  foot  in  diameter  at  tbe 
'  base.  It  might  fall  upon  lilm,  and  that  such 
tree  was  liable  to  break  limbs  In  Its  descent 
against  other  trees  standing  ncnr  by,  and 
that  these  limbs  would  Injure  him,  if  he 
stood  under  them.  Under  such  surroundings 
he  must  appreciate  the  dangers  without  be- 


ing specially  Informed  thereof.  4  Thompson, 
Commentaries  on  Law  of  Negligence,  I  4061. 
Such  dangers  are  necessarily  Incident  to  his 
employment.  They  are  <^n  and  obvious  to 
ordinary  Inspection.  They  are  made  by  tbe 
progress  of  the  work,  and  tbe  mast^-  Is  not 
required  to  stand  by  and  Inform  him  erf 
things  which  he  may  see  by  merely  glan- 
cing or  using  only  ordinary  care  for  his  own 
safety,-  The  injury  In  this  case  clearly  re- 
sulted from  one  of  tbe  ordinary  and  open 
risks  of  his  employment.  He  therefore  as- 
sumed the  risk,  and  tbe  master  Is  not  liable. 
The  Judgment  Is  affirmed. 

DUNBAR,  ROOT,  CROW,  RUDKIN, 
FULLERTON,  and  HADLBY,  JJ..  concur. 


RIGB  et  al.  v.  PEBSHALIi. 
(Supreme  Gonrt  of  Wasblngton.  Dee.  20, 1905.y 

HlOnWATS— EsTABLTSHHEni— PREBCBIPTIOR. 

In  B  suit  to  restrain  a  trespass,  where 
defendant  claimed  that  the  locus  io  quo  was 
a  public  highway,  a  finding  that  the  road  for 
14  years  had  been  traveled  by  the  public  gener- 
ally and  known  by  the  people  living  in  the 
vicinity  as  a  public  road,  without  any  showing 
as  to  the  character  of  tbe  country,  woetber  the 
public  had  worked  the  road,  or  any  other  notice 
to  tbe  owners  than  that  the  pabUc  had  traveled 
the  road,  was  not  snffldent  to  establish  a  road 
by  prescription. 

Appeal  from  Superior  Court,  ^xAane 
County;  Henry  L.  Kornan,  Jndg& 

Suit  by  Jennie  Rice  and  others  agabut 
James  R.  Peraball.  From  a  decree  for  plain- 
tiffs and  an  order  denying  a  new  trial,  de- 
fendant appeals.  Affirmed. 

Belt  &  Powell,  for  appellant   Geo.  W. 

Shaefer,  for  respondents. 

DUNBAR,  J.  This  action  was  brought  to 
restrain  defendant  from  trespassing  upon  lots 
2  and  3  of  section  20,  township  26,  range  42 
E.  W.  M.,  Spokane  county — the  complaint 
alleging  that  plaintiffs  held  said  lots  under 
a  contract  of  purchase;  that  the  lots  were 
cultivated  grounds,  and  Inclosed  by  a  fence ; 
that  defendant  unlawfully  tore  down  said 
fence  and  drove  upon  said  premises  with  a 
wagon  and  team ;  tliat  defendant  threatens 
to  continue  to  trespass  thereon ;  and  that 
the  crops  growing  thereon  are  in  danger  of 
destruction,  etc. ;  and  praying  for  an  In- 
junction and  damages.  The  defendant  denies 
all  the  allegations  of  the  complaint,  and  af- 
firmatively alleged  that,  for  more  than  14 
years  prior  to  tbe  acts  complained  of,  a 
public  highway  had  existed  over  said  lots, 
and  that  be  was  traveling  over  said  highway, 
and,  finding  a  wire  fence  across  it,  cut  the 
wire  and  drove  over  said  highway ;  the  same 
being  the  acts  complained  of  in  the  complalnL 
The  reply  of  the  plaintiffs  denied  all  the  af- 
firmative mutter  of  tbe  answer,  and  set  up 
matter  by  way  of  estoppel,  to  tbe  effect  that 
In  March,  1004,  and  divers  times  tbereafCer, 
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the  defeiidnnt  made  application  to  the  plain- 
tiffs for  a  private  way  across  said  lands,  and 
tliereby  admitted  the  superior  right  and  title 
of  plaintiffs  in  the  said  land  and  the  ways 
and  road  thereon,  admitting  thereby  that 
they  had  no  right,  title,  or  interest  therein; 
and  further  that  defendant  had  made  an 
application  to  the  tward  of  county  commis- 
sioners of  Spokane  county,  state  of  Washing- 
ton, and  filed  a  bond  with  said  board  for  a 
public  road  on  and  across  plaintiffs'  land 
above  described,  and  that  such  proceedings 
are  now  i)endiug  before  such  board.  A  trial 
was  had  on  the  18th  day  of  May,  1905,  and 
the  court  made  and  entered  findings  of  fact 
and  conclusions  of  law  as  follows:  "(1) 
That  for  about  two  years  lest  past  the  plain- 
tiffs have  been  and  now  are  the  owners 
of  the  equitable  title  In  lots  2  and  3,  section 
20,  township  20  N.,  range  42  R  W.  M.,  In 
Spoliane  county.  Wash.,  and  during  said  time 
Iiave  been  In  [Mssesslon  thereof.  (2)  That 
for  more  than  14  years  last  past  the  defend- 
ants have  been  and  now  are  the  owners  of 
lots  2  and  5,  section  21,  township  26  N.,  range 
42  B.  W.  M.,  and  for  more  than  14  years  last 
past  lived  upon  and  occupied  said  premises 
as  a  home.  (3)  That  for  more  than  14  years 
last  past  said  defnidants  have  traveled  along 
a  road  leading  from  what  Is  known  as  the 
'Merchant  Road,'  about  a  mile  south  of  their 
house,  upon  their  premises,  in  a  northerly  di- 
rection along  and  over  said  lots  2  and  5,  said 
section  21,  and  thence  over  said  Jot  3,  said  sec- 
tion 20,  which  connected  with  and  Into  what 
Is  Icnown  as  the  'Lyle  Road,*  running  tn  a 
northwesterly  and  southerly  direction  and 
crossing  what  Is  known  as  the  'Lyle  Bridge,' 
and  thence  leading  towards  the  city  of  Spo- 
kane. (4)  That  said  road  leading  from  said 
Merchant  road  to  said  Lyle  road  during  the 
last  14  years  has  been  traveled  by  the  pul>- 
Itc  generally,  during  all  of  said  time  known 
by  the  people  living  In  that  vicinity  as  a 
public  road.  (0)  That  said  lots  2  and  3  dur- 
ing all  of  said  time,  until  same  were  purchas- 
ed by  said  plaintiffs,  as  above  found,  were 
owned,  and  during  a  portion  of  said  time 
occupied,  by  one  Anderson,  who  lived  at  a 
point  about  20  rods  north  of  where  said 
Pershall  road  led  luto  said  Lyle  road,  and 
that  said  Anderson  during  all  of  said  time 
knew  that  same  was  t>eing  used  as  a  public 
road  and  never  made  any  objection  thereto, 
and  no  objection  was  ever  made  to  the  use 
of  said  Pershall  road  until  EK>me  time  during 
the  month  of  May,  1904,  when  the  plaintiffs 
ploughed  up  a  portion  of  said  road  and  fen- 
ced the  same  In  at  a  point  where  it  leads 
from  said  lot  2,  section  21,  to  said  lot  3,  said 
section  20.  (6)  That  about  four  years  ago 
what  was  known  as  the  Lyle  bridge  was 
lowered,  and  the  Lyle  road  was  changed  so 
aa  to  go  a  few  rods  further  north,  and  the 
grade  cut  down.  That  during  said  four 
years  said  defendant  has  traveled  over  the 
ground  leading  from  the  point  where  said 
Pershall  road  intersects  said  Lyle  road,  about 


300  feet  north.  In  order  to  connect  with  saltl 
Lyle  road,  and  thence  cross  said  bridge;  said 
300  feet  having  been  used  during  said  four 
years  by  the  public  generally  without  ob- 
jection by  the  owners  thereof,  until  some 
time  during  the  month  of  May,  1904,  when 
said  plaintiffs  placed  a  fence  across  the  same 
and  forbade  the  defendant  to  travel  across 
same.  (7)  That  the  said  Pershall  road, 
traveled  until  fenced  and  ploughed  during 
the  year  1904,  as  hereinbefore  found,  crossed 
that  portion  of  the  Anderson  land  which  was 
not  Improved  by  fence  or  cultivation.  That 
said  Anderson  had  fenced  a  portion  of  said 
lot  2  during  the  time  that  he  occupied  the 
same.  As  a  conclusion  of  law  from  the  fore- 
going facts  the  court  finds  that  the  plain- 
tiffs are  entitled  to  judgment  against  the  de- 
fendant as  follows :  (1)  That  said  Pershall 
road,  leading  from  what  is  known  as  the 
Merchant  road  to  what  Is  known  as  the 
Lyle  road  la  not  a  public  highway,  that  the 
public  has  not  acquired  prescriptive  rights 
by  use  of  said  road,  and  there  has  been  no 
adverse  use  established.  (2)  That  the  de- 
fendant be  perpetually  enjoined  from  enter- 
ing and  trespassing  in  any  way  on  said  road 
and  on  lots  2  and  3,  section  20,  township 
26,  range  42,  Spokane  county.  Wash.  (3) 
That  plaintiffs  have  sustained  damage  In  the 
sum  of  (40,  and  their  costs  and  disburse- 
ments In  this  action  against  this  defendant" 
Upon  these  findings  and  conclusions  a  de- 
cree  was  made  and  entered  perpetually  en- 
joining defendant  from  entering  and  tres- 
passing In  any  way  on  said  land,  and  award- 
ing damages  against  defendant  for  $40,  and 
for  costs.  A  motion  for  a  new  trial  was 
made  and  denied.  This  appeal  Is  from  said 
decree  and  order  denying  a  new  trial,  and 
the  sole  asslgument  of  error'  Is  that  the  con- 
clusions of  law  are  not  justified  by  the  find- 
ings of  fact 

We  think  this  judgment  must  be  affirmed 
under  the  rule  announced  by  this  court  In 
Watson  V.  County  Commissioners,  38  Wash. 
662,  80  Pac.  201.  The  only  pertinent  finding 
here  Is  "that  said  road  leading  from  said 
Merchant  road  to  said  Lyle  road  during  the 
last  14  years  has  been  traveled  by  ttie  public 
generally,  during  all  of  said  time  known  by 
the  people  living  In  that  vicinity  as  a  pub- 
lic road."  We  think  this  Is  not  sufficient  to 
establish  a  road  by  prescription.  There  Is 
nothing  In  the  findings  of  fact  to  indicate 
what  kind  of  a  country  this  land  was  located 
In,  whether  It  was  a  prairie  country  sparsely 
settled,  whether  the  road  was  a  tilghway 
which  was  traveled  by  any  great  number  of 
people,  or  whether  the  public  which  Is  spoken 
of  consisted  of  a  few  people  In  the  neighbor- 
hood of  tlie  road.  Neither  Is  there  any  show- 
ing that  there  had  been  any  work  done  on 
this  road  by  the  public,  or  any  other  notice 
to  the  respondents  than  the  mere  fact  that 
the  public  had  traveled  the  road,  or  that 
tliere  had  been  any  attempt  to  travel  the 
road  otherwise  than  by  permission  of  the 
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napondenta.  No  statement  of  facts  Is  bronsht 
here  by  which  the  drcamstancefl  snrround- 
luK  the  case  can  be  determined,  and  there 
Is  not  sufflcl«it  In  the  flndings  to  rebot  the 
prcsnmptlmi  tbat  the  Judgment  was  prop- 
erl7  rendered.  We  do  not  wish  to  be  under- 
stood as  saying  that  a  road  cannot  under 
any  drcnmstances  be  established  by  pre- 
scription, bnt  we  think  that  the  showing 
here,  as  Indicated  bj  the  findings,  la  not 
snffielent 
The  Judgment  Is  therefore  affirmed. 

MOUNT.  C.  J.,  and  ROOT.  CROW,  RUD- 
KIN,  FUIiLERTON,  and  BADLEY,  JJ.,  con- 
cur. 


THOMPSON  et  nx.  t.  BENSON  et  al. 

(Supreme  Court  of  Wasfainston.  Dec.  20, 1905.) 

1.  INJUNCTIOS  — MOTIOK  TO  DISSOLVE  — AC- 
TION OK  Bond  —  Daicaoes  —  Attobney's 
Fees. 

The  role  that  a  reasonable  amooot  of 
compensation  paid  for  connsel  fees  in  procarine 
the  dissolution  of  an  injunction  wronsfuUy  sued 
out  may  be  recovered  in  an  action  for  damages 
does  not  authorize  the  recovery,  in  an  action  on 
an  injunction  bond,  of  attorney's  fees  paid  in 
an  unsuccessful  attempt  to  dissolve  the  injunc- 
tion tboush  plafntilEB  afterwards  voluntarily  dis- 
missed the  injunction  proceedings. 

[Ed.  Note. — For  cases  In  point,  see  vol.  27, 
Gent  Dig.  Injunction,  f  697.J 

2.  SAUB— VOLUHTABT  DlBMISSAI.  OT  INJUNC- 
TION. 

The  Toluntaty  dismissal  of  injunction  pro- 
ceedings by  the  party  instituting  them  does 
not  necmsarily  constitute  an  aamlsslon  that 
the  Injunction  Aould  not  hare  been  granted. 

Appeal  from  SiQ»erlor  Court;  Lincoln  Coun- 
ty;  W,  O.  Chapman,  Judge. 

Action  b7  O.  A.  l^Kunpson  and  wife  against 
H.  M.  Benson  and  another.  Judgmoit  for 
plaintiffs,  and  defendants  appeal.  Reversed. 

H.  A.  P.  Myers  and  MerrlU  &  Merrill,  for 
an>ellants.  Martin  ft  Grant,  for  respondenta 

DUNBAR,  J.  This  Is  an  action  on  an  in- 
junction bond.  An  action  was  pending  be- 
tween  Thompson  and  wife  and  Benson  to 
determine  the  ownership  of  a  certain  tract  of 
land.  On  February  14,  1902,  a  judgment 
was  entered  decreeing  that  Thompson  and 
wife,  plaintiffs  in  this  action,  were  the  owners 
of  said  land.  This  judgment  was  afterwards 
approved  by  this  court.  In  such  proceedings 
Benson  executed  the  Injunction  bond  to  re- 
strain Thompson  and  wife  from  dteposlng 
of  a  crop  of  wheat  raised  on  the  land  In  dis- 
pute. After  the  commencement  of  the  In- 
junction proceedings  Thompson  and  wife 
moved  to  dissolve  said  injunction,  which  mo- 
tion was  denied  by  the  court,  and  appeal 
was  taken  from  the  order  of  the  court,  and 
said  order  was  affirmed  by  this  court  In  the 
case  of  Benson  v.  Thompson,  29  Wash.  735, 
TO  Pac.  1134.  The  present  action  Is  brought 
to  recover  damages  growing  out  of  the  In- 
junction.  It  appears  by  the  findings  of  the 


court  tbat  the  Judgment  which  wai  allowed 
was  entirely  for  attorney's  fees  in  the  pros- 
ecution ot  tbe  motion  we  have  before  referred 
to  to  dissolve  the  injnnction.  From  tbe  judg- 
ment and  decree  for  said  attom^'s  fees  this 
appeal  la  taken. 

Respondents  move  to  strike  appellants* 
brief  ^m  the  flies  of  this  court  for  the  rea- 
son that  the  findings  of  fact  are  not  printed 
therein.  This  objection  has  been  obviated 
1^  the  printing  of  the  findings  of  fact  and 
conclusions  of  law  In  a  reply  brief  filed  by 
the  appellants.  There  seems  to  be  no  merit 
in  the  motion  to  strike  the  statement  of  facta. 

The  question  involved  Is,  simply,  can  tbe 
respondents  recover  on  the  Injunction  bond 
for  attorney's  fees  alleged  to  have  been  paid 
In  an  unsuccessful  attempt  to  dissolve  the  in- 
junction? We  think  the  court  erred  in  giving 
judgment  for  such  attorney's  fees.  It  Is  un- 
doubtedly the  general  rule  that,  where  an  In- 
junction has  been  wrongfully  sued  out,  a 
reasonable  amount  of  compensation  paid  for 
counsel  fees  In  procuring  tbe  dissolution  of 
such  injunction  may  be  recovered  in  an  action 
for  damages;  and  Mr.  High,  In  his  work  on 
InjuncUooB  (3d  Bd.)  {  1886,  gives  as  a  rea- 
son for  the  rule  that  the  allowance  of  counsel 
fees  as  damages  upon  dissolving  an  injunc- 
tion Is  based  upon  the  fact  that  the  party  has 
been  compelled  to  employ  aid  In  ridding  him- 
self of  an  unjust  restriction  which  has  been 
placed  upon  blm  by  the  action  of  the  plaln- 
tifl.  But  tbe  reason  of  tbe  rule  would  fail 
in  this  cas&  for  the  respondents  failed  to 
establish  the  fact  tbat  the  Injunction  was  an 
unjust  restriction.  In  fact  this  court.  In  af- 
firming the  action  of  the  lower  court  In  re- 
fusing to  dissolve  the  injunction,  especially 
held  that  the  court  was  justified  In  not  dls- 
solving  the  same.  It  is  true  that  the  appel- 
lant Benson  afterwards  voluntarily  dismissed 
the  Injunction  proceedings,  but  It  does  not 
follow,  as  Is  argued  by  the  respondents,  that 
that  was  an  admission  that  the  injunction 
should  not  originally  have  been  granted.  The 
object  of  the  Injunction,  no  doubt,  was  to  bold 
the  property  In  statu  quo  during  the  litiga- 
tion. The  conditions  may  have  so  changed 
before  the  voluntary  dlssolotion  tbat  the  In- 
junction was  no  longer  necessary.  In  any 
event,  tbat  the  injunction  was  properly  Is- 
sued had  been  determined  by  a  final  adjudl* 
cation.  It  was  held,  in  Donahue  v.  Johnson, 
9  Wash.  187,  37  Paa  322,  that  attorney's  fees 
are  not  recoverable  In  an  action  on  an  In- 
junction bond,  where  no  motion  for  tbe  dis- 
solution of  the  injunction  Is  made,  and  It  is 
allowed  to  stand  until  defeated  by  a  trial 
upon  the  merits.  The  condition  ot  this  case, 
after  tbe  motion  for  the  dissolution  had 
failed,  was  exactly  as  though  no  motion  had 
been  made.  Certainly  the  respondents  could 
not  place  themselves  in  any  better  light  and 
recover  any  more  costs  from  the  appellants 
by  reason  of  tbe  fact  that  they  bad  made  a 
motion  for  relief  which  they  were  not  en- 
titled to;  and  that  they  were  not  entitled 
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to  mch  relief  was  a  question  which  we  hare 
seen  had  been  adjudicated. 

We  tiave  examined  tbe  cases  cited  by  tbe 
respondoits,  but  do  not  think  tbey  sustain 
thetr  contoitlon,  and  under  auttiorlty  and  rea- 
son thlB  Judsment  cannot  be  sustained.  It 
will  therefore  be  reversed. 

MOUNT,  C.  J.,  and  BOOT.  CROW,  RUD- 
KIN,  FULLERTOX.  and  HADLBY,  JJ.. 
omcur. 


BEADLES  T.  FBT.  Oitj  Treasurer,  et  al. 

(Supreme  Court  of  Ohiaboma.   Sept.  6,  194X5.9 

1.  Manoamus— Pleadingb—Anbweb. 

Where  a  good  and  sufficient  alternative 
writ  of  mandamuB  has  been  iMued  and  served, 
and  no  iarisdictional  question  is  involved,  it  is 
the  duty  of  the  defendant  to  file  his  answer  to 
Buch  writ  in  the  first  instance,  and  as  the 
answer  under  the  statute  is  substituted  for  the 
return  in  the  English  courts,  and  as  the  statute 
expressly  prohibits  any  pleading  except  the  al- 
ternative writ  and  the  answer,  the  defendant 
should  assign  in  bis  answer  any  l^al  reasons, 
as  well  as  plead  the  facts,  if  any  exist,  on  which 
be  relies  to  defeat  the  issuance  of  the  peremp- 
tory writ ;  and  where  a  defendant  files  a  motion 
to  qoasb  which  is  in  tbe  nature  of  a  general 
demurrer,  tbe  court  will  treat  such  pleading 
as  an  answer  admitting  the  facts  recited  in 
the  alternative  writ,  and  apply  the  law  thereto. 

2.  Municipal  Cosfokatioms  —  Execution 

AOAINST  GiTT. 
In  tbe  absence  of  statutory  Inhibition,  an 
ordinary  execution  may  issue  on  a  jud^ent 
against  a  dty  of  tbe  first  class,  and.  while  on 
the  ground  of  public  policy  it  cannot  be  levied 
on  any  of  the  general  revenues  of  the  city, 
•Itber  before  or  after  ther  are  collected,  or 
upon  any  property,  either  real  or  personal, 
which  is  reasonably  necessary  for  government 
mrposea,  still,  if  any  property  can  be  found 
irtiich  ia  not  reasonably  necessary  for  the  pub- 
lic wdffere,  and  which  Is  held  by  the  city  as 

ftrivate  property  for  its  benefit,  it  ma:r  be 
evied  upon  and  sold  to  satisfy  such  execution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Execntion,  %  133 ;  vol.  36,  Cent  Dig. 
Municipal  Corporations,  {  2211.] 

3.  Same— JUDOMEKT— DOBMANCT. 

Under  section  4337  of  the  Statutes  of 
Oklahoma  of  1803,  which  provides  that,  "if 
execution  shall  not  be  sued  out  within  five 
years  from  the  date  of  any  judfiment  that  now 
is  or  may  hereafter  be  rendered,  in  any  court 
of  record  in  this  territory,  or  if  five  years  shall 
have  intervened  between  the  date  of  the  last 
expcutioQ  issued  on  such  judgment  and  the 
lime  of  suing  out  another  writ  of  execution 
thereon,  such  judgment  shall  become  dormant, 
and  Mhall  cease  to  operate  as  a  lien  on  the  estate 
of  the  judgment  debtor."  a  Judgment  against 
n  city  of  the  first  class  becomes  dormant  after 
five  years  from  tbe  date  of  its  rendition,  unless 
the  judgment  creditor,  within  such  time,  causes 
execution  to  issue  thereon. 

4.  Mandauus— Payubnt  or  Dobuant  June- 

ME.VT. 

\Vhere  a  judirment  creditor  falls  to  have 
execution  issued  within  five  years  on  a  judg- 
ment against  a  city  of  the  first  class,  and  also 
foils  to  revive  suca  jndgmoit  within  one  year 
after  It  becomes  dormant,  it  will  be  treated  as 
barred  by  the  statute  of  limitation,  and  tbe 
courts  will  deny  tbe  aid  of  mandamus  to 
compel  payment  oC  the  same- 
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6.  JUDOUKNT— FaILUBK  TO  IBBUB  BXBODTIOll 

—K  FFECT— Excuse. 

An  agreement  between  practically  all  of 
the  Judfrment  creditors  of  a  city  that  such  city 
shall  pay  such  creditors  in  the  order  of  priori* 
ty  of  tbe  date  thereof,  instead  of  paying  each 
jndgment  creditor  bis  pro  rata  share,  and  a 
resolution  of  a  city  council  which  r^ers  to 
such  agreement  and  orders  the  city  treasurer  to 
pay  such  judgments  according  to  such  con- 
tract, do  not  change  the  legal  status  of  the  city 
toward  any  of  such  creditors,  nor  do  they  ex- 
cuse any  judgment  creditor  from  suing  out  an 
execution  witliin  five  years  of  tbe  date  his  judg^ 
meat  was  rendered,  or  from  securing  a  revivor 
of  bis  judgment  within  one  year  after  it  became 
dormant. 

(Syllabus  by  the  Court.) 

ActioD  by  J.  B.  Beadles  for  writ  of  man- 
damus against  W.  R.  Fry,  city  treasurer,  and 
others.   Writ  denied. 

J.  B.  DiggB  and  Dale  ft  Bterer.  for  plalntUT. 
A.  N.  Wbiteelde,  W.  M.  Bowles,  and  Thnuas 
H.  Doyle,  for  defendants. 

BDBWBLL.  J.  On  JannUT  8, 1806,  H.  A. 
Smltb  recovered  Judgment  (gainst  tbe  dty 
of  Perry  for  $20.85.  On  March  14.  1886, 
James  Lobsltx  also  recoTered  Judgment 
against  the  same  defendant  for  $004.41. 
These  two  Judgmenta  were  doiy  assigned  to 
J.  B.  Beadles,  the  plaintiff  In  Ola  ease.  The 
two  Judgments,  with  accrued  Interest,  noth- 
ing having  been  paid  on  either  of  them,  on 
June  8,  1905,  the  date  on  which  this  action 
was  commenced,  amounted  to  $TO7.66.  On 
the  last'Oamed  date  there  were  auffldent 
funds  in  the  city  treasury,  in  the  judgment 
fund,  to  satisfy  both  of  these  claims.  Tbe 
dty  officers,  having  refused  to  pay  these 
Judgments,  the  plaintiff  commenced  this  ac- 
tion in  mandamus  to  compel  payment  out  of 
such  funds.  Serrlce  was  duly  had  on  the  de- 
fendants. The  defendants  have  filed  a  plead- 
ing which  they  entitle  "A  motion  to  quash 
alternative  writ  of  mandamus." 

The  plaintiff  Insists  that  this  pleading 
should  be  treated  as  a  return  to  the  writ  and 
the  case  disposed  of  on  Its  merits.  With 
this  view  we  concur.  A  defendant  In  manda- 
mus, as  In  other  civil  cases,  may  appear  spe- 
cially for  tbe  purpose  of  challenging  the  Ju- 
risdiction of  tbe  court,  but  he  may  not,  under 
tbe  statutes,  file  demurrers  and  other  dila- 
tory pleadings.  The  motion  filed  Is  in  the 
nature  of  a  demurrer,  and  under  our  statutes 
a  demurrer  is  a  pleading.  Under  section 
3964  of  tbe  Statutes  of  Oklahoma  of  1803 
the  only  pleadings  in  a  civil  case  are  tbe 
petition,  the  answer,  the  reply,  and  a  demur- 
rer to  any  such  pleadings.  An  altonative 
writ  of  mandamus  and  tbe  answer  (which  la 
the  return)  are  the  only  peadings  allowed  in 
an  action  for  mandamus  after  the  issuance  of 
such  writ,  and  tbey  may  be  amended  the 
same  as  a  petition  or  answer  In  any  other 
case.  Perhaps  they  may  be  challenged  by  a 
motion  to  mabe  more  definite  and  certain, 
or  by  other  motions  which  might  be  directed 
against  any  other  petition  or  answer,  but 
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neither  can  be  attacked  by  demurrer;  and, 
where  a  general  demurrer  is  filed  to  an  al- 
ternative writ,  the  court  should  treat  It  as 
an  admission  of  the  facts  alleged  and  apply 
the  law  to  such  facts.  We  are  aware  that 
there  are  authorities  to  the  contrary  (Elliott 
T.  Oliver  [Or.]  29  Pac.  1)  where  the  statute 
is  silent  as  to  such  pleading,  or  expressly  au- 
thorizes it ;  but  our  statute  absolutely  prohib- 
its it  (secUon  4603,  St.  Okl.  1893).  Under 
our  statutes,  mandamus  is  Intended  to  compel 
the  performance  of  any  act  which  the  law 
specifically  enjoins  as  a  duty,  resulting  from 
an  office,  trust,  or  station.  It  is  intended  as 
a  speedy  remedy  and  may  be  granted  by  the 
court  In  term  time,  or  by  the  judge  at  cham- 
bers. The  purpose  of  an  answer  or  return 
by  a  defendant  in  a  case  of  this  kind  is  to 
enable  him  to  recite  the  facts,  If  any  exist, 
which  will  excuse  him  from  obeying  the  order 
contained  in  the  alternative  writ  His  an- 
swer may  be  in  the  nature  of  a  confession 
and  avoidance,  or  It  may  recite  affirmative 
facts  or  positive  denials ;  or  It  may  contain 
all,  thereby  presenting  an  Issue  of  law  or 
fact,  as  the  circumstances  Justify.  But  what- 
ever excuse  or  reason  he  may  have  for  not 
obeying  the  writ  should  be  set  out  in  bis  an- 
swer, and  he  will  not  be  permitted  to  delay 
the  final  termination  of  the  action  by  attack- 
ing such  pleading  with  a  demurrer  or  motion 
which  contains  only  matters  which  should  be 
Included  In  his  return.  The  pleading  filed  by 
the  defendants  puts  In  Issue  the  sufficiency 
of  the  alternative  writ,  and  one  of  the  ques- 
tions argued  is  the  statute  of  limitation.  As 
will  be  observed,  the  two  judgments  in  ques- 
tion were  rendered  more  than  five  years  be- 
fore this  suit  was  commenced,  and  no  exe- 
cution was  ever  issued  ou  either  of  them. 

Section  4337  of  the  Statutes  of  Oklahoma 
of  1893  provides:  "If  execution  shall  not 
be  sued  out  within  five  years  from  the  date  of 
any  judgment  that  now  is  or  may  hereafter 
be  rendered,  in  any  court  of  record  in  this 
territory,  or  if  five  years  shall  have  inter- 
vened between  the  date  of  the  last  execution 
Issued  on  such  judgment  and  the  time  of  su- 
ing out  another  writ  of  execution  thereon, 
snch  judgment  shall  become  dormant,  and 
shall  cease  to  operate  as  a  lien  on  the  es- 
tate of  the  judgment  debtor."  It  is  insisted, 
however,  by  the  plaintiflf,  that  the  above  stat- 
ute has  no  reference  to  a  Judgment  against  a 
municipality;  and  that  under  the  law  an 
ordinary  execution  may  not  be  Issued  on  a 
judgment  against  a  city  of  the  first  clara. 
Upon  this  question  there  Is  a  division  of  opin- 
ion ;  some  courts  holding  from  principle,  and 
others  by  reason  of  statutory  provisions,  that 
an  execution  cannot  issue  against  a  city, 
while  others  maintain  that  a  Judgment  cred- 
itor may  sue  out  an  execution  against  a  city 
the  same  as  against  any  other  Judgment 
debtor.  It  is  stated  In  the  brief  of  the  de- 
fendants that  we  have  no  statute  upon  the 
subject.  The  statement  Is  not  denied  by  the 
plaintiff,  and  we  have  been  unable  to  find  any 


which  antborlzes  the  Issuance  of  an  execution 
against  a  city,  or  which  denies  the  authority 
to  have  one  issued.  Hence  the  qu^tlon  must 
be  determined  from  general  principles.  It 
has  been  held  that  one  cannot  sue  a  state 
or  any  of  its  political  Bubdlrislons  for  debt, 
without  express  authority  granted  either  in 
the  Constitution  or  by  legislative  enactment. 
Oklahoma  A.  &  M.  College,  v.  Willis  &  Brad- 
ford, 6  Okl.  503,  52  Pac.  921,  40  U  B.  A.  677. 
But  when  the  statute  grants  the  authority  to 
sue  a  political  subdivision  of  a  state,  that 
authority  also  carries  with  It  the  implied 
right  to  the  aid  of  legal  process  to  collect 
any  Judgment  which  may  be  rendered  in  the 
action.  We  fully  appreciate  the  necessity  of 
such  rules  as  will  enable  the  city  officers  to 
conduct  the  affairs  of  government  without 
undue  embarrassment ;  and  public  policy  de- 
mands that  property  which  is  necessary  to 
the  due  administration  of  the  ci^,  or  which 
is  dedicated  to  a  public  use,  or  the  revenues 
belonging  to  the  different  funds,  whether  col- 
lected or  not,  cannot  be  seized  under  execu- 
tion. It  frequently  happens,  however,  that 
a  city  is  possessed  of  property  both  real  and 
personal  which  is  not  nor  ever  can  be  need- 
ed for  municipal  use,  the  appropriation  of 
which  to  the  payment  of  the  cl^'s  debts  could 
not  in  any  way  affect  the  public.  Such  prop- 
erty, by  the  great  weight  of  authority,  is 
treated  as  the  private  assets  of  the  city, 
and  may  be  levied  upon  and  sold  under  an 
ordinary  execution.  Mr.  Dillon,  in  bis  work  on 
Municipal  Corporations  (volume  2  [3d  Ed.]  p. 
572),  says:  "On  principle,  in  the  absence  of 
statutory  provision,  it  would  seem  to  be  a 
sound  view  to  hold  that  the  right  to  contract 
and  the  power  to  be  sued  gives  the  creditors 
a  right  to  recover  Judgments ;  that  judgments 
should  be  enforceable  by  execution  against 
the  strictly  private  property  of  the  [city] 
corporation,  but  not  any  against  property 
owned  or  used  by  the  corporation  for  public 
purposes."  This  same  rule  is  also  recognized 
by  the  following  authorities:  Beach  on  Pub- 
lic Corporations,  vol.  2,  p.  1380,  S  1422;  17 
Cyc.  p.  979,  §  9a ;  Klein  v.  City  of  New  Or- 
leans, 99  U.  S.  149,  25  L.  Ed.  430;  Hart  v. 
City  of  New  Orleans  (C.  C.)  12  Fed.  292; 
State  ex  rel.  Courter  v.  Buckles  et  aL  (Ind. 
App.)  35  N.  E.  846,  52  Am.  St.  Rep.  476; 
City  of  Laredo  v.  Benavides  et  al.  (Tex.  Civ. 
App.)  25  S.  W.  482;  Murphree  v.  City  of 
Mobile  et  al.  (Ala.)  18  South.  740;  HoUaday 
V.  Frisble,  15  Cal.  631.  As  to  whether  prop- 
erty is  reasonably  necessary  for  public  use 
roust  ultimately  be  determined  by  the  court, 
and  in  case  of  doubt  it  should  be  resolved  in 
favor  of  the  city,  for  the  interests  of  the  in- 
dividual must  be  subservient  to  the  due  and 
proper  administration  of  government  In 
other  words,  as  the  revenues  of  a  city  must 
in  a  large  measure,  be  raised  by  taxation, 
the  creditor  will  be  required  to  wait  for  pay- 
ment rather  than  to  permit  him  to  embar- 
rass the  corporation  by  selling  property  need- 
ed for  the  public  welfare^  The  creditor  may 
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sae  ont  an  execution  and  search  for  pnQ>ert7 
subject  to  sale  as  In  other  cases.  The  statute 
has  no  exceptions  as  to  a  city. 

It  Is  Insisted  that  the  statute  makes  It  the 
duly  of  the  city  officers  to  provide  a  fund  for 
the  payment  of  these  Judgments,  and  that 
until  such  fund  Is  provided  the  statutes  of 
limitation  do  not  run ;  that  the  rule  ss  to  a 
Judgment  Is  the  same  as  has  been  applied  to 
warrants,  which  is,  that  the  statutes  do  not 
run  as  to  a  warrant  drawn  on  a  particular 
fund  uutil  there  are  moneys  In  such  fund  to 
meet  it,  citing  authorities  holding  that  a 
Judgment  agalust  a  city  or  county  Is  but  an 
audited  demand  against  such  munlcipullty, 
which  Is  no  longer  oi>en  to  contest.  These 
cases.  It  should  be  remembered,  either  ex- 
pressly decide  or  asstune  that  an  execution 
cannot  Issue  against  a  city.  We  have  just 
held  that  It  may.  And,  again,  the  duty  Im- 
posed upon  the  city  officers  to  provide  the 
fond  to  pay  all  Judgments  would  not  operate 
to  Buqwnd  the  running  of  the  statutes  of 
limitation,  especially  where  another  statute 
expressly  provides  that  such  Judgment  shall 
be  dormant  after  five  years  from  ita  rendi- 
tion, if  no  execution  is  Issued  thereon. 

The  plaintiff  has  also  taken  the  position 
that  it  was  not  necessary  to  revive  the  judg- 
ments  which  are  made  the  basis  of  this  ac- 
tion. We  hold  that  it  was.  It  was  not  the 
Intention  of  the  Legislature,  as  was  said  hy 
Justice  Brewer,  in  the  case  of  United  States 
ex  rel.  Field  t.  Township  of  Osw^o  (C.  C.) 
28  Fed.  05,  in  construing  the  Kansas  statute; 
which  Is  exactly  like  ours,  that  a  Judgment 
should  remain  In  force  Indefinitely;  and 
in  that  case  It  was  held  necessary  to  revive 
a  Judgment  against  a  municipality.  Justice 
Foster,  in  the  case  of  Brockway  v.  Township 
of  Oswego  (C.  C.)  40  Fed.  612,  In  passing  up> 
on  the  same  statute,  held  that  under  the  lawa 
of  Kansas  a  judgment  against  a  municipality, 
it  no  execution  is  issued  thereon  In  five  years, 
becomes  dormant,  and  that  the  Judgment  cred- 
itor might  revive  it  at  any  time  within  one 
year  thereafter.  In  each  of  these  cases  It 
was  held  that  causing  to  Issue  an  alternative 
writ  of  mandamus  was  equivalent  to  Issuing 
a  summons.  Upon  the  correctness  of  this 
position  we  express  no  opinion,  as  it  is  not 
Involved  in  this  case;  and,  as  was  said  by 
Justice  Foster,  strong  reasons  could  be 
urged  against  It  Having  failed  to  Issue  ex- 
ecution within  five  years  from  the  date  of 
the  respective  judgments,  and  not  having  re- 
vlved  either  of  the  judgments  within  one  year 
(see  section  4323,  St.  Okl.  1883)  after  they 
became  dormant.  It  must  be  held  that  they 
are  each  barred  by  the  statute  of  limitation, 
and  that  no  recovery  can  be  had  thereon. 
Newton  V.  Arthur,  et  al.  (Kan.  App.)  55  Pac. 
446:  Mawhlnney  et  al.  v.  Doane  et  al.  (Kan. 
Sup.)  20  Pac.  488;  Israel  v.  Nichols  et  al. 
(Kan.  Sup.)  14  Pac.  438;  Brockway  v.  Os- 
wego Township  (Kan,  Snp.)  4  Pac.  79;  Baker 
V.  Hummer  et  al.  (Kan  Sup.)  2  Pac.  808;  Ann- 
gell  T.  Martin,  24  Kan.  331. 


There  Is  but  one  other  question  to  be  con- 
sidered. It  Is  alleged  In  the  alternative  writ 
that  all  of  the  creditors,  with  a  few  excep- 
tions, agreed  in  writing  that  the  city  authori- 
ties should  pay  all  Judgments  against  the  city 
according  to  priority  of  date,  which  agree- 
ment was  filed  with  the  city  clerk  ;  and  that, 
thereafter,  and  on  December  3,  1001.  the  city 
passed  a  resolution  as  follows:  "Whereas, 
the  Judgment  creditors  holding  Judgments 
against  the  city  of  Perry  liave  practically 
all  signed  waivers  of  the  right,  if  such  right 
exists,  to  payment  of  said  Judgments  pro 
rata,  and  therein  consent  to  the  payment  of 
said  Judgments  In  the  order  of  tbeir  rendition 
agalust  the  city:  Therefore,  be  It  resolved 
that  the  city  treasurer  Is  hereby  authorized 
and  directed  to  pay  the  Judgments  existing 
against  the  city  of  Perry  In  the  order  of  their 
rendition,  out  of  the  funds  now  on  hand 
and  as  they  shall  accrue  in  the  Judgment 
fund" — and  that  this  agreement  and  resolu- 
tion of  the  city  council  prevented  the  running 
of  the  statutes.  This  resolution  was  passed 
at  a  time  when  the  plaintiff's  Judgments 
were  in  full  force  and  effecL  The  city  coun- 
cil did  not  attempt  to  renew  Its  liability  on 
these  Judgments.  Without  expressing  our 
views  as  to  whether  such  Judgments  should 
be  paid  pro  rata  or  in  the  order  of  priority 
as  to  date,  we  are  of  the  opinion  that  the 
council  could  not  change  the  law,  and,  if  the 
resolution  purported  to  change  It,  It  would 
be  void ;  and,  if  It  was  in  conformity  with 
the  law,  it  would  not  change  the  relations  of 
the  parties. 

The  peremptory  writ  Is  denied,  and  the 
cause  dismissed,  at  the  cost  of  plaintiff.  All 
of  the  Justices  concurring,  except  PAN- 
COAST,     not  sitting. 


Ex  parte  KROUSE.   (Cr.  1313.) 

(Supreme  Court  of  California.  Nov.  18,  1905.) 

1,  Fines— Imposition— lupBisoNMBNT. 

Under  Fen.  Code.  {  1205,  providing  that  a 
Judgment  that  the  defendant  pay  a  fine  may 
alfw  direct  that  be  be  Imprisoned  until  the 
fine  be  satisfied,  a  judgment  finding  defendant 
$100  and  directing  his  imprisonment  "until 
said  fine  is  paid,  such  imprisonioent  not  to  ex- 
ceed one  day  for  each  00  of  said  tine  that 
shall  so  remain  unpaid,"  is  not  void  for  using 
the  word  "paid,"  instead  of  "satisfied,"  and 
does  not  deprive  defendant  of  tiie  right  to 
discharge  part  of  the  flue  by  imprisonment  for 
part  of  the  time. 

Application  for  writ  of  habeas  corpus  by 
H.  A.  Krotise.  Heard  In  chambers  on  return 
of  writ.  Writ  discharged,  and  petitioner  re- 
manded to  custody. 

H.  A.  Krouse,  In  pro.  p».  Charles  L.  Wel- 
ier,  ABBt  DiBt  Atty.,  tor  Teapoadent 

McFARLAND,  J.  A  writ  of  habeas  corpus, 
on  petition  of  H.  A.  Krouse,  was  heretofore 
issued,  returnable  before  me,  and  upon  re- 
turn of  the  writ  the  matter  was  heard  before 
me  and  submitted.  A  similar  writ  bad  re- 
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cently  been  Issued  and  heard  before  the  Dis- 
trict Court  of  Appeal  of  the  First  District, 
and  the  petitioner  bad  been  remanded.  In 
this  present  proceeding  the  petitioner  makes 
one  point  not  made  before  said  Court  of 
Appeal,  and  that  point  la  the  only  one  calling 
for  especial  notice.  There  are  no  other  suffi- 
cient grounds  for  the  discbarge  of  the  peti- 
tioner. 

The  petitioner  was  fined  $100  by  the  supe- 
rior court  of  the  city  and  connty  of  San  Fran- 
cisco for  contempt  of  court,  and  was  ad- 
Juried,  in  default  of  payment  of  that  fine, 
to  be  imprisoned  at  the  rate  of  one  day  for 
each  $20  of  the  fine.  The  language  of  that 
part  of  the  Judgment  of  the  superior  court  Is 
as  follows:  "It  Is  further  ordered,  adjudged, 
and  decreed  that  in  default  of  the  payment 
of  said  fine  be  be  imprisoned  In  the  county 
Jail  of  the  city  and  county  of  San  Francisco, 
state  of  Oalifomia,  until  the  said  fine  is  paid, 
aacb  Imprisonment  not  to  exceed  one  day  for 
each  $20  of  said  fine  tliat  sbali  so  remain  un- 
paid"— and  the  new  point  made  by  the  peti- 
tioner la  that  the  Jn^ment  of  Imprisonment 
Is  Told  because  the  words  '^til  the  said  fine 
is  paid"  are  nsed,  Instead  of  the  statutory 
words  "nntli  the  fine  be  satisfied,"  found  In 
section  1205  of  the  Penal  Code.  Petitioner 
contends  that  by  this  Judgment  he  Is  com- 
pelled to  pay  the  whole  fine  or  be  Imprisoned 
for  the  entire  five  days,  whereas.  If  the  word 
"satisfied"  had  been  used,  he  could  pay  part 
of  tlie  fine,  and  satisfy  the  rest  by  Imprison- 
ment for  less  than  the  entire  five  days. 
When  the  case  was  submitted,  X  announced 
as  my  present  Impression  that,  with  respect 
to  tlie  question  here  InToIved,  there  was  no 
substantial  distinction  between  the  words 
"paid"  and  "satisfied,'*  and  that,  although  the 
former  word  was  used  in  the  Judgment,  the 
petitioner  would  have  the  right  to  discharge 
part  of  the  fine  1^  imprisonment  fbr  part  of 
the  time;  but  I  deemed  the  question  worthy 
of  further  consideration.  Since  then  the  dis- 
trict attorney's  office  has  referred  me  to  the 
case  of  Ex  parte  Hensbaw,  73  OaL  486,  15 
Pac.  110,  where  the  very  question  was  ex- 
pressly raised  and  definitely  dedded  against 
the  contention  of  the  present  petitioner,  and 
in  accordance  with  my  own  Tlews  exivessed 
at  the  hearli^  I  hold  tiiat  the  point  la  not 
wen  taken. 

It  Is  ordered  and  adJncU^  that  tlie  peti- 
tioner herein,  H.  A.  Krouse,  be,  and  be  here- 
by is,  remanded  to  the  custody  of  the  sheriff 
of  the  city  and  county  of  Sau  Francisco,  and 
that  thla  writ  be  discharged. 


148  CbI.  s» 

GABGILig  T.  SILSBm   (L.  A.  1,486.) 

(Supreme  Court  of  Oalifomia.  Nor.  27,  1905.) 

Judgment  — Vacating— Pbattdulent  Ami- 
davit  or  SuHuoNs  OF  PuBocATiON— Com- 
plaint—Sufficiency. 

A  complaint  in  an  action  to  set  aside  a 
judgment  annulling  a  certificate  for  the  pur- 
chase of  state  school  land^  on  the  ground  that 


BEPOBTEB.  (OaL 

the  Judgment  was  obtained  by  frand  on  a  fraud- 
ulent affidavit  for  publication  of  summoDS, 
wbich  alleges  tliat  the  affidavit  for  publication 
was  false  and  fraudulent,  but  wliich.  fails  to 
controvert  any  of  the  specific  allegationa  of 
specific  facta  contained  in  the  affidavit,  does 
not  show  the  falsity  of  the  affidavit  in  any 
essential  particular,  and  fails  to  sliow  tliat  tlie 
judgment  was  obtained  by  fraud,  and  the  same 
will  not  be  set  aside. 

[Ed.  Note. — For  eases  in  point,  aee  rvIL  80^ 
Cent  Dig.  Judgmmt,  i  888.] 

Departm«it  1.  Appeal  from  Superior 
Court,  San  Diego  County;  R  S.  Torrance, 
Judge. 

Action  by  Anna  E.  Cargile  against  Thomas 
H.  Sllsbee.  From  a  Judgment  for  defendant, 
plaintiff  aE^>eaIs.  Affirmed. 

W.  H.  Larew  and  Edwin  A.  Welis,  for 
appellant   Victor  E.  Shaw  and  E.  V.  Win- 
tor  reatpondent. 

ANGELLOTTI,  J.  Plaintiff  was  origin- 
ally the  holder  of  a  c^tlflcate  of  purchase 
for  certain  state  school  land,  issued  Novem- 
ber 6,  1880.  but,  because  of  her  nwpayment 
of  Interest  on  the  balance  due  of  the  pur- 
chase price,  Sttdi  certificate  was  canceled  and 
annulled,  and  all  plaintlfTs  rights  In  the 
land  thereunder  foreclosed,  by  a  decree  of 
the  superior  court  of  San  Diego  county  given 
and  entered  In  NovemlMr,  1896,  In  an  action 
brought  by  the  people  of  the  state  of  Oali- 
fomia against  her.  In  that  action  Judgment 
was  given  by  default,  she  haTlng  failed  to 
appear  after  service  had  by  publication  of 
summons.  Subsequently,  In  the  year  189D, 
d^Tendant  made  his  application  fOT  tlie  pur- 
chase of  said  lai^  and  r^pilarly  acquired 
a  certificate  of  purchase  therefor,  which  be 
still  holds.  In  1902,  plaintiff  first  actually 
heard  of  dtfendantfa  claim  to  the  land,  and 
filed  in  the  office  of  the  surveyor  general 
hCT  notice  of  contest  and  demand  for  a  trial 
of  the  rights  of  the  parties  in  the  superior 
court  of  San  IHego  county.  The  surveyor 
general  made  an  order  of  reference  accord- 
ingly. Plaintiff  then  filed  her  complaint 
against  defendant  In  this  proceeding,  by 
which  she  attacks  the  Judgment  given  In 
the  foreclosure  proceedliv  against  her,  Maim- 
ing that  the  same  is  void,  and  sets  up  her 
rights  under  the  certificate  of  purchase  orlg* 
Inaily  Issued  to  her,  and  aeks  that  the  Judg- 
ment annulling  her  certificate  be  vacated 
and  set  aalde,  that  ber  cotlficate  he  ad- 
Judged  valid,  and  that  defradanf  s  certificate 
he  adjudged  null  and  void.  A  demurrer  to 
her  third  amended  onnplalnt  haying  been 
sustained,  and  plaintiff  having  elected  to 
stand  upon  the  same,  Judgmmt  went  for 
defendant  This  Is  an  appeal  by  ^alntiff 
from  said  Judgment 

It  Is  manifest  that  If  the  Judgment  given 
in  the  foreclosure  action  Is  not  void  on  Its 
face,  and  is  not  vacated  and  set  aside,  the 
complaint  shows  that  plaintiff  has  no  right 
whatever  In  regard  to  tlie  land,  and  that 
defendant  Is  entitled  to  purchase  the  same. 
It  Is  wged  that  the  Judgmoit  la  void  on 
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Its  face,  the  contention  In  this  respect  re- 
lating entirely  to  the  service  of  the  summons 
In  the  action  In  which  snch  Judgment  was 
given,  the  principal  point  made  being  that 
the  affidavit  for  publication  of  summons  did 
not  state  sufficient  facta  to  give  the  court 
jurisdiction  to  order  service  made  by  publi- 
cation. The  question  as  to  the  sufficiency 
of  a  similar  affidavit  to  give  the  trial  court 
3uch  Jurisdiction  has  been  discussed  by 
chls  court  several  times  In  cases  of  the  same 
character  as  this,  and  the  affidavit  held  suf- 
ficient Every  contention  made  by  plaintiff 
in  support  of  her  claim,  that  the  Judgment 
under  consideration  Is  void  upon  Its  face, 
has  already  been  answered  by  decisions  of 
this  court,  some  of  which,  It  should  be  said, 
have  been  rendered  since  the  institution  of 
this  action.  See  Rue  v.  QuInn,  137  Cal.  651, 
6Q  Pac.  216,  70  Pac.  732;  Weis  v.  Cain  (Cal.) 
73  Pac  980;  People  v.  Norris,  144  Cal.  422, 

77  Pac.  998;  People  T.  Mason,  144  Cal.  770, 

78  Pac.  1113;  Sharp  v.  Salisbury,  144  Cal. 
721,  78  Pac.  282.  Upon  the  authority  of 
these  decisions.  It  must  be  held  that  the 
foreclosure  Judgment  Is  not  void  upon  its 
face. 

PlalntllT,  however,  claims  that  the  Judg- 
ment should,  here  be  vacated  for  the  alleged 
reason  that  the  same  was  obtained  by  fraud 
on  a  false  affidavit  for  publication  of  sum- 
mons. It  Is  contended  by  defendant  tb&t  no 
such  relief  can  be  had  In  a  proceeding  of 
this  character,  to  which,  It  Is  said,  the  state, 
the  prevailing  party  in  the  foreclosure  pro- 
ceeding. Is  in  no  sense  a  par^,  and  tbat 
If  the  Judgment  la  valid  on  Its  face,  It  ia 
a  full  protection  to  a  subseanent  purchaser, 
the  defendant  here.  WalvlE^  this  conten- 
tion, and  assuming  that  plaintiff  wonld  be 
entitled  to  the  relief  sought  upon  such  a 
showing  as  would  warrant  the  vacating  of 
the  Judgment,  It  mnat  still  be  held,  upon 
the  authority  of  Sharp  t.  Salisbury,  supra, 
that  the  plaintiff  has  failed  to  state  tacts 
sufficient  to  constitute  a  cause  of  action  in 
this  behalf.  The  complaint  In  that  action 
(Sharp  r.  Salisbury)  attempted  to  state  such 
a  cause  of  action  In  a  case  exactly  like  this, 
it  being  alleged  that  the  affidavit  tor  publi- 
cation of  summons  wiu  false  and  fraudulent 
in  the  same  particulars  as  It  is  here  allied 
that  the  affidavit  for  publication  In  the  fore- 
closure case  was  false  and  fnudnlent.  The 
complaints  in  the  two  cases  were  prepared 
by  the  same  attorneys,  at  about  the  same 
tlm^  and  are  In  all  material  respects  the 
same.  It  was  held  tn  Sharp  r.  Salisbury 
that  "the  contradictions  of  the  affldarlt  of 
publication  contained  In  the  complaint  were 
directed  only  at  those  general  statements 
and  conclusions  contained  In  It  which  might 
be  drawn  from  the  specific  statement  of 
facts  Uiereln,'*  and  that  the  truth  of  any 
-of  the  '*BpecllIc  allegations  of  specific  facts" 
contained  in  the  affidavit  for  publication  was 
not  controverted  by  the  auctions  of  the 
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complaint,  and  that,  consequently,  the  affi- 
davit for  publication  was  not  shown  to  be 
false  In  any  essential  particular.  Without 
such  a  showing  of  falsity  there  was,  of 
course,  a  failure  to  show  that  the  Judgment 
was  obtained  by  fraud.  In  that  case,  this 
court,  upon  this  ground,  affirmed  the  Judg- 
ment for  the  defendant  rendered  upon  sus-' 
talning  a  demurrer  to  the  complaint,  and 
a  petition  for  rehearing  was  denied.  That 
decision  disposes  of  plaintiff's  contention  that 
the  foreclosure  Judgment  should  be  va'^ted 
In  this  proceeding  upon  the  facts  alleged. 
Thae  Is  no  otb»  point  requiring  notice. 
The  Judgment  is  affirmed. 

We  concor:   SHAW,  3.;  TAN  DYESl,  J. 


MS  Cal.  ttO 

BROWN  V.  TORRES.   (L.  A.  1,45a) 
(Supreme  Ck)nrt  of  California.   Nov.  29.  1905.) 

Department  2.  Appeal  from  Superior 
Oourt,  San  Diego  County;  N.  H.  Con]£]ln, 
Judge. 

Action  by  Matilda  A.  Brown  against  G. 
W.  Jorres.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

W.  H.  Larew  and  Edwin  A.  Wells,  for 
appellant  W.  B.  Andrews,  for  respondent 

HcFABLAND,  7.  A  demurrer  to  the  com- 
plaint was  sustained,  and,  plaintiff  declin- 
ing to- amend,  judgmoat  went  tor  detemlflnt 
naiiitlff  axqpeats  firatn  the  judgment 

It  appears  from  Hie  complaint  that  In 
1889  appellant  made  lytplicatlon  to  purchase 
certain  school  land,  and  received  from  the 
.registrar  6t  the  state  land  office  a  certificate 
of  purchase  for  said  land;  that  In  1895  an 
action  In  the  name  of  the  people  was  brought 
against  appelant  to  foreclose  her  rights  In 
said  lauds  and  to  annul  her  said  certificate 
fiw  delinquencies  in  making  paymoits  ca, 
Bald '  purchase ;  that  service  was  made  on 
appellant  by  publication  of  suknmons;  that 
she  made  default,  and  judgment  of  fore- 
closure and  annulment  of  her  eertlflcato 
was  entered;  and  that  afterward  a  certif- 
icate of  purchase  tor  said  land  was  Issued 
to  the  respondent  .herein,  G.  W.  Jorres.  The 
purpose  of  this  present  action  Is  to  obtain 
a  judgment  setting  aside  the  former  jndg^' 
ment  of  foreclosure  and  decreeing  tiie  ap- 
pellant's certificate  of  purchase  to  be  good 
and  valid,  and  that  the  certificate  Issued  te 
respondent  Jorres  Is  null  and  void,  and  that 
plaintiff  IS'  the  owner  and  entitied  to  the 
possesion  of  said  land,  ete.  The  basis  of 
appellant^B  cause  of  action  is  the  asserted 
Invalidity  of  the  forclosnre  judgment  for 
alleged  want  Of  a  legal  service  of  summons 
by  publication  and  other  reasons.  There  is 
no  Dccarion  for  discunii^  here  In  detail  the 
positions  taken  by  appellant;  for  we  see  no 
substantial  difference^  as  to  the  contoittons 
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which  she  here  makes,  between  the  case  at 
bar  and  the  case  of  Carglle  t.  Sllsbee  (L. 
A.  1,486;  recently  decided  by  this  court) 
82  Pac.  1044,  wh^e  the  same  contentloos 
were  held  to  be  not  maintainable;  and  up- 
on the  authority  of  that  case,  and  for  the 
reasons  given  in  the  opinion  therein,  the 
judgment  In  the  case  at  bar  must  be  affirm- 
ed. See,  also,  the  cases  cited  In  Cargile 
T.  Silsbee. 

The  Judgment  appealed  from  is  affirmed. 
We  concur:   HENSHAW,  J. ;  LORIGAN,  X 


m  Cal.  270 

8HEFARD  t.  MACE.    (L  A.  1.41S.  1.002.) 

WINXEE  T.  SAME. 
(Snpreme  Court  of  California.  Not.  29.  1905.) 

1.  APPSAI^BXCtUSIOR  OF  Btidehct— Habu- 
USB  EBBOB. 

Where  a  jadgment  relating  to  land  claimed 
under  a  certificate  of  purchase  from  the  state 
rested  wholly  on  the  couciuuveaew  of  a  decree 
foreclosing  the  right  of  the  purchaser  nnder  the 
certificate  and  annulling  the  certificate,  the 
error.  If  any,  in  excluding  evidence  as  to  the 
citisenship  of  the  purdiaMr,  was  not  preju- 
dicial to  him. 

2.  Btidbncb  —  PBKauifFTioics— FnroBMAncB 
OF  Official  Duty. 

Where,  in  a  suit  to  quiet  title  to  land 
claimed  by  defendant  under  a  certificate  of 
purchase  issued  by  the  state,  no  issue  was 
toidered  by  defendant  on  the  question  whether 
the  judgment  foreclosiiuc  ber  rights  and  annul- 
ling the  certificate  had  been  filed  by  the  district 
attorney  in  the  office  of  the  registrar,  aa  re- 
quired by  Pol.  Code,  |  S5S0,  the  court  would 
presume  that  official  duty  had  been  performed 
and  that  the  filing  had  been  properly  made. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  |  105.] 

8.  FuBLio  liUfM  —  Cahoelutioii  or  Obb- 
TiiioAn  OF  PUB0HA8I— CoupLAnn^inn- 
onncT. 

A  complaint  In  an  action  to  compel  a  sur- 
render and  cancellation  of  a  certificate  of  the 
purchase  of  state  land,  which  alleged  that  the 
purchaser  had  not  paid  the  amount  due  and 
that  he  was  the  lawful  holder  end  owner  of  the 
certificate,  stated  a  cause  of  action  within  Pol. 
Code,  S  3570,  which  provides  that  when  a  pur- 
chaser of  public  land  on  credit  desires  to  aban- 
don the  location  he  may  do  so  by  a  surrender  of 
the  certificate,  though  It  did  not  aver  that  the 
purdiaser  had  abandoned  the  title. 

Department  2.  Appeal  from  Superior  Court, 
San  Dtego  County ;  N.  H.  Conklln,  Judge. 

Separate  actions  by  Ella  G.  Shepard  against 
J^mle  O.  Mace  and  by  Emltns  y.  Wlnnek 
against  the  same  defendant  From  Judgments 
for  plaintiff  In  each  action  the  defendant  in 
each  action  appeals.  Affirmed. 

W.  H.  Larew  and  Edwin  A.  Wells,  for 
appellant  Victor  E.  Shaw  andE.  Y.  Wlnnek, 
for  respondents. 

HENSHAW,  J.  These  two  actions  are  to 
quiet  title  to  land.  The  land  in  controversy 
was  a  section  of  land  nnsoltable  for  culttva- 
tl<nL  A  certlflcate  of  purcliase  bad  been 
Issued  to  defendant.  Jennie  C.  Mace,  on  No- 


vember 4,  1899.  She  paid  one  year's  Interest 
on  January  6,  1890,  and  again  a  year's  in- 
terest upon  December  27, 1800.  She  made  no 
further  payments  of  interest,  and  by  reason  of 
her  default,  proceedings  were  taken  to  fore- 
close her  rights.  Upon  November  20,  1805, 
Butt  was  Instituted  by  the  district  attorney  of 
San  Dlcgo  coonty,  wherein  the  land  was 
sltaated.  In  this  action  the  people  of  the 
state  of  California  was  plaintiff,  and  Jennie 
C.  Mace,  appellant  herein,  was  defendant 
Service  of  l^e  summons  Issued  in  the  action 
was  obtained  by  publication  made  upon  tbe 
order  of  tbe  court,  wtiich  order,  in  turn,  was 
based  upon  tbe  affidavit  of  the  deputy  district 
attorney.  Upon  November  6,  1896,  or  nearly 
a  year  after  tiie  date  of  the  action,  a  decree 
was  entered  foreclosing  all  the  right  of  the 
defendant,  and  vacating  and  annulling  tbe 
certificate  of  purchase  which  had  been  issued 
to  her.  In  May,  1900,  nearly  foxir  years  aft^ 
tbe  rendition  of  this  judgment,  and  about  nine 
years  after  the  defendant  ceased  to  pay  the 
annual  interest  Installments  dne  to  the  state, 
this  plaintiff,  Ella  G.  Shepard,  made  at^Uca- 
tion  to  purchase  the  south  half  of  tbe  sectlMk 
in  question,  and  on  October  18.  1901,  patent 
was  issued  to  ber  by  the  state.  Nearly  six 
years  after  tbe  date  of  tbe  decree  foreclosing 
her  right  to  the  land,  and  more  than  10  years 
after  her  default  in  the  payment  of  Interest 
due  to  the  state,  Jennie  C.  Mace,  without  pay- 
ment or  tender  of  payment  of  any  amonnt  to 
tbe  state,  made  claim  to  the  property,  and 
these  respondents,  learning  of  the  claim.  In- 
stituted Uieir  separate  actions  to  quiet  title. 
Tbe  facts  recited  as  to  the  case  of  Shepard  v. 
Mace  are  identical  with  the  facts  In  the  case 
of  Wlnnek  v.  Mace,  saving  that  Wlnnek  made 
application  to  purchase  tbe  north  half  of  the 
section  in  question,  and  obtained  a  patent  from 
the  state  at  the  same  time  as  did  Shepard. 
The  propositions  advanced  upon  these  ap- 
peals may,  therefore,  be  considered  together. 

The  principal  contention  in  Iwth  cases  Is 
that  the  Judgment  of  foreclosure  was  void  for 
failure  of  tbe  court  to  obtain  Jurisdiction  of 
the  person  of  the  defendant  and  the  subject- 
matter  of  the  action,  the  grounds  of  this  con- 
tention being  that  the  affidavit  for  publicaticm 
of  summons  and  the  order  of  publication  were 
insufficient  These  affidavits  and  orders, 
however,  are  Identical  with  those  previously 
considered  by  this  court,  and  It  becomes 
necessary,  therefore,  only  to  refer,  In  answer 
to  appellant's  contention,  to  the  cases  of 
Cargile  v.  Sllsbee  (L.  A.  1,486,  filed  Nov.  27, 
3905)  82  Pac.  1044 ;  Rue  v.  Quinn,  137  Cal.  651, 
66  Pac  216,  70  Pac.  732;  Weis  v.  Cain  (Cal. 
Sop.)  73  Pac.  980;  Sharp  v.  Salisbury,  144 
Cal.  721,  78  Pac.  282;  People  v.  Norris.  144 
Cal.  422,  77  Pac.  998;  People  v.  Mason.  144 
Cal.  770,  78  Pac.  1113.  It  Is  urged  that  the 
court  erred  in  refusing  to  allow  evidence  as 
to  the  citizenship  of  Jennie  C  Mace,  bnt  as 
the  Judgment  of  the  trial  court  was  in  no  way 
founded  upon  the  question  of  citizenship,  bnt 
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rested  wholly  upon  tbe  concItislTeaeBs  of  the 
decree  in 'foreclosure,  the  ruUnc  of  the  court, 
if  error,  could  not  have  been  prejudlcAl. 
Section  8550  of  tbe  Political  Oode  protides 
that  ao  days  after  the  entry  of  Judgment  in 
the  foreclosure  proceedings  the  district  attor- 
ns must  file  in  the  office  of  the  r^strar  and 
In  the  recorder's  office  of  the  conn<7  In  which 
the  land  ia  sltnated,  certified  copies  thereof. 
Appellant  Insists  that  ttiere  was  no  evidence 
showing  that  certified  copies  of  the  Judgment 
liad  been  filed  In  acctmlance  with  the  section, 
and  that  the  presumption  Is  that  tbey  were 
not  BO  filed.  No  Issue  wm  teaidered  by  tbe 
answer  upon  this  aueBtltm.  There  is  at  least 
a  presomption  that  If  the  filings  had  not  been 
pn^torly  made,  this  defoidant  would  have 
taken  advantage  of  It  in  her  pleadings.  No 
issue  having  been  twidered  upon  the  matter, 
and  the  presumption  being  that  official  duty 
has  been  regularly  performed.  It  will  be  con- 
cluded that  the  fllings  were  pn^erly  made. 
It  is  contended  that  the  complaint  In  the  fore- 
closure action  did  not  Btate  a  cause  of  action, 
for  the  reason  ttiat  the  purchaser  had  the 
right,  under  the  law,  elUier  to  pay  tbe  amount 
or  surraider  title.  Section  SS70,  FoL  Code. 
The  complaint  alleged  that  she  bad  not  paid 
Uie  amount  due,  but  did  not  aver  that  she  bad 
not  Burroidered  or  abandoned  ber  title.  The 
action  waa  to  compel  a  surrmder  and  cancella- 
tion of  the  certificate  of  purchase,  and  tbe 
eomidaint  averred  "that  said  defradant  ia 
now  tiie  lawful  holdw  and  owner  of  said  cw- 
tifleate  of  purcbese."  This  averment  Itself 
states  a  cause  of  action,  and  In  view  of  the 
gtraiuous  and  technical  contest  defendant 
here  makes  to  tbe  matter,  it  wonld  seen  that 
a  further  averment  that  die  had  not  sur- 
rendered or  abandoned  ber  title  would  have 
been  ijulte  unnecessary. 

No  other  propositions  advanced  1^  ap- 
pellant merit  consideration,  and  for  the  fore- 
going reasons,  the  Judgments  and  orders  ap- 
pealed from  are  in  each  case  affirmed. 

We  concur:  McFARLAND,  J.;  LOEI- 
GAN,  J. 


SHARP  et  al.  T.  SILSBEE.  (L.  A.  1,605.) 
(Supreme  Court  of  California.  Nov.  27,  19(^.) 

Department  1.  Appeal  from  Superior  Court, 
San  Diego  County ;  E.  S.  Torrance,  Judge. 

Action  by  Frances  W.  Sharp  and  others 
^[alnst  Alice  Stisbee.  From  a  judgment  for 
defendant,  plaintiffs  appeal.  Affirmed. 

Edwin  A.  Wells  and  W.  H.  Larew,  for 
appellants.  Victor  E.  Shaw  and  B.  T.  Wln- 
nek,  for  respondent. 

ANGELLOTTT,  J.  This  is  an  appeal  from 
a  Judgment  given  in  favor  of  defendant  in 
an  action  brought  in  the  superior  court  of 
San  Diego  county,  under  an  order  referring 
a  contest  as  to  the  right  to  purchase  cer- 


tain Bdiool  lands,  made  by  tbe  surv^or 
gmeral.  The  case  is  in  all  material  req;>ecte 
the  same  as  that  of  Carg^  t.  SUsbee  (L.  A. 
No.  1,486.  this  day  decided)  82  Pac.  1044; 
and  for  tbe  reasons  stated  in  tbe  opinion 
filed  in  Uiat  case  the  Judgment  of  the  supe- 
rior court  was  correct. 
The  Jud^ent  is  affirmed. 

We  concur:  SHAW,  J.;  VAN  DTEi;  J. 


148  Cal.  SH 

DE  LEONIS  V.  WALSH.  (U  A.  1,469.) 
(Supreme  Court  of  California.  Nov.  25.  1905.) 

1.  ReCEIVEBS— PUBPOSE  Of  RBHEDT— GBOONDS 

— Necessity  of  AppoiimiENT. 
A  party  to  an  action  sbould  not,  against 
hla  will,  be  aabject  to  the  expense  of  a  receiver, 
unless  his  appointment  is  obviouBly  necessary 
to  protect  the  opposite  party. 

[Ed.  Note. — For  cases  In  point,  sea  TtA.  42, 
Cent.  Dig.  Receivers,  H  1,  ^-28J 

Si,  Sun— Death  or  B«mvxB— AFFOiimaiiT 

or  RUCCESBOB. 

Where  plaintiff  secured  the  appointment  of 
a  receiver,  and  he  died,  the  mere  tact  of  the 
death  did  not  warrant  an  appointment  of  a 
receiver  on  defendant's  motion,  against  thp  will 
of  plaintiff. 

Department  2.  ^tpeal  from  Superior  Gtmrt, 
Los  Angeles  County;  Waldo  H.  Tor^  Judge. 

Action  by  M.  E.  OL  De  Leonla  against  F.  B. 
Walsh,  as  administrator  of  Laurent  Etdie- 
pare,  deceased.  Appeal  by  plaintUt  from  an 
order  appolnttng  D.  O.  McGarvin  receiver. 
Reversed. 

Dunnlgan  &  Dunnigan,  for  appellant  H. 
H.  Appel  and  Horace  Bell,  for  respondenta 

McFARLAND,  J.  This  Is  an  appeal  by 
plaintiff  from  an  order  appointing  a  receiver. 
Appellant  has  an  elaborate  brief  on  file,  and 
there  Is  no  brief  or  written  argument  of  any 
kind  on  the  part  of  respondent,  nor  did  re- 
spondent make  any  oral  argument  Under 
these  circumstances  we  cannot  be  expected 
to  examine  appellant's  contentions  very 
thoroughly;  our  attention  not  being  directed 
by  respondent  to  any  of  the  reasons  why 
those  contentions  are  not  maintainable.  We 
are  not  called  upon  to  do  the  work  of  counael. 

This  action  was  brought  In  November, 
1895,  by  appellant  against  one  Laurent  Etche- 
pare,  whom  she  alleged  to  have  been  her  con- 
fidential agent;  to  recover  certain  moneys  al- 
leged to  be  due  her  from  him,  and  to  compel 
him  to  convey  to  her  certain  lands  which, 
she  allies,  he  fraudulently  procured  her  to 
convey  to  him.  (Etchepare  Is  now  dead,  and 
the  respondent  Walsh,  is  his  administrator.) 
She  averred  that  he  was  wrongfully  receiving 
the  rents  and  profits  of  said  lands,  and  she 
asked  that  a  receiver  be  appointed.  The  com- 
plaint showed  a  proper  case  for  a  receiver, 
and  on  June  8,  1896,  the  court  appointed  one 
Hewitt  receiver,  and,  he  having  subsequently 
resigned,  one  Wllkerson  was  appointed.  The 
case  was  afterwards  tried,  and  on  June  S, 
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1901,  Judgment  was  entered  decreeing  tbat 
the  lands  In  questloD  be  reconveyed  to  appel- 
lant upon  the  payment  by  her  to  defendant 
of  the  sum  of  $2,444.09,  and  that  she  have  her 
costs  of  suit,  etc  Shortly  thereafter  the  re- 
ceiver, Wllkerson,  died,  and  on  December 
31,  1902,  defendants  attorneys  gave  notice 
that  defendant  would,  on  January  2,  1^03, 
move  the  court  for  the  appointment  of  a  re- 
ceiver, on  the  ground  that  the  former  receiver, 
Wllkerson,  was  dead,  and  on  January  6, 
1903.  the  court,  against  the  opposition  of  ap- 
IwUant,  granted  said  motion  and  appointed 
D.  O.  McGarvln  as  such  receiver. 

Of  course,  a  party  to  an  action  should  not, 
against  his  will,  be  subjected  to  the  onMOUS 
expense  of  a  receiver,  unless  where  one  may 
be  lawfully  appointed  and  his  appointment 
is  obviously  necessary  to  the  protection  of  the 
opposite  party.  Looking  at  the  record  in 
this  case — and  we  can  look  at  that  alone — 
we  can  see  no  Just  ground  or  valid  reason 
for  the  appointment  of  the  receiver  in  1903 
at  the  request  of  the  defendant  Apparently 
the  only  ground  for  the  appointment  was  the 
death  of  the  former  receiver,  appointed  on 
appellant's  motion  before  Judgment;  but  that 
ground  is  not  tenable.  If  appellant  does  not 
now  desire  a  receiver,  another  one  cannot 
properly  be  appointed  at  the  request  of  re- 
spondent, without  some  showing  of  right  to 
such  appointment  other  than  the  mere  fact 
of  the  death  of  the  former  receiver. 

The  order  appealed  from  is  reversed. 

We  concur:  BENSHAW,J.;  LOBIGAN.  J. 


USCal.  3» 

ITKIAH  GUARANTY  CO.  v.  CURRY, 
Secretary  of  State.  (S.  F.  4,422.) 
(Supreme  Court  of  California.  Nov.  25,  1905.) 
IiicsnsEs— CoBPraATiona— Fehaltt  fob  Nor- 

PATUENT. 

Act  March  20.  1905  (Bt  1905.  p.  403.  c. 
386)  8  2,  provides  that  an  annual  license  tax 
for  all  corporations  shall  be  paid  between  tlie 
Grst  Monday  in  July  and  the  first  Monday  in 
Augui^  and  that  the  Secretary  of  State  on  the 
flnt  Monday  in  October  shall  report  to  the 
Governor  a  list  of  all  corporations  which  have 
failed  to  pay  the  tax.  and  the  Qovemor  shall 
issue  a  proclamation  that  charters  shall  be 
fmrfeilxd  unless  payment  is  made  within  60 
days,  with  a  penalty  of  95  in  addition  thereto. 
Held  that,  while  the  license  tax  becomes  de- 
linquent for  failure  to  pay  by  the  first  Monday 
in  August,  the  penalty  does  not  attach  until 
the  list  is  tnmea  over  to  the  Governor  and  he 
has  issued  hia  proclamation  thereon. 

In  Bank.  Petition  of  the  Uklah  Guaranty 
Company  for  writ  of  mandate  to  Charles  F. 
Onrry,  Secretery  of  State.  Writ  issned. 

X  W.  Presttm  and  J.  M.  Mannon,  Jr.,  fen- 
petitioner.  B.  B.  Power,  for  respondent 

HENSHAW,  7.  The  Legislature,  by  act 
approved  March  20,  1905  (St  1905,  p.  493, 
c  386),  provided  for  the  payment  by  all  cor- 
XKurations  of  the  atate  of  a  certain  annual 


liceree  tax.  Sectlcm  ?  of  the  act  declares 
that  the  annual  license  tax  la  In  the  sum  of 
$10.  and  Is  to  be  paid  "between  the  first 
Monday  In  July  and  the  first  Monday  In  Au- 
gust of  each  year  to  the  Secretary  of  State, 
who  will  pay  the  same  into  tlie  atate  treasury 
to  be  paid  into  the  general  fond  of  the  state." 
Section  8  provides  that  any  cOTporation  fall- 
ing to  pay  the  tax  shall,  because  of  the  fail- 
ure, fMfelt  its  charts.  Section  4  provides 
that  It  shall  be  the  duty  of  the  Secretary  of 
State,  on  the  first  Monday  in  October,  In 
each  year,  to  report  to  the  Governor  of  the 
state  a  list  of  all  the  corporations  which  have 
failed,  neglected,  or  refused  to  pay  the  license 
tax,  and  the  GoT^or  shall  forthwith  issne 
his  proclamation  declaring  that  the  charters 
of  Bucb  corporations  "will  be  forfeited  unlesa 
payment  of  such  license  tax  Is  mad^  as 
above  required,  within  sixty  days  from  date 
of  said  proclamation,  together  with  a  penalty 
of  five  dollars  in  addition  thereto."  Peti- 
tioner tendered  to  the  Secretary  of  State,  in 
payment  of  Its  license  tax,  the  sum  of  (10 
after  the  first  Monday  In  August  of  the  cor* 
rent  year,  but  before  titw  first  Monday  in  Oc- 
tober. The  Secretary  of  State  refused  to  ac- 
cept the  tender  of  f  10,  and  refused  to  Issue 
the  license  to  the  petitioner  for  any  sum  less 
than  the  snm  of  fl6.  Petitioner  tiien  sued 
for  this  writ  of  mandate,  tiie  sole  qoestion  in- 
volved being  the  pn^>er  conatractlon  of  Uie 
law  in  this  r^rd.  It  Is  contended  by  re* 
spondent  that  the  penalty  accrued  Immediate- 
ly npon  the  delinquency  arising,  or,  in  other 
words,  immediately  after  the  first  Monday 
In  Angnst  If  this  had  been  ttie  Iq^atlve 
Intent  It  would  have  been  an  extreme  eavy 
matter  for  the  L^lslatnre  so  to  have  de<dar- 
ed,  but  what  In  fact  the  Legislature  did 
declare  la,  as  above  quoted,  tbat  the  Secre- 
tary of  State  sbaU  tvport  the  dellnqnents  to 
the  Goremor  uptm  the  first  Monday  of  OctO' 
ber,  and  that  the  Governor  shall  f»thwlth 
Issue  talfl  proclamation  reqnlrlni^  nnder  pen- 
alty of  forfeit  of  charter,  payment  of  ^0 
togetba  with  a  penalty  of  |S  In  addition 
thereta  Here  la  the  first  i^ce  where  the 
penalty  Is  mentioned  In  the  law,  and  here 
is  a  legal  notice  ^tended  to  tiie  corporations 
that  on  m  after  October  1st  for  their  de- 
linquency* they  have  subjected  tbenuelves 
to  a  penalty.  In  constmlng  a  statute  such 
as  tbis  It  la  to  be  rem«nbered  tbat  penalties 
are  not  favored,  and  that  a  reasonable  inter- 
pretation of  a  statute  which  avoids  a  pen- 
alty will  be  preferred  to  one  even  equally 
reasonable  which  exacts  It  It  would  seem* 
therefore,  under  the  language  ttf  this  statute, 
not  only  a  natural,  but  the  most  natural,  con- 
struction to  dedare  tbat  the  Le^slatnre 
meant  the  penalty  to  attach  as  of  the  date 
of  tbe  Governor's  imoclamatlon.  There  Is 
a  broad  difference  between  a  mere  deltn- 
qnency  and  a  penalty  attaching  because  of 
delinquency.  Taxes  may  be  and  are  often 
delinquent  for  long  periods  of  time  before 


Digitized  by  Google 


CaL) 


SAN  DIBQO  OAS  CO.  r.  FBAMa 


1049 


penaltlei  tor  mdi  tfellnqnendes  attach.  In* 
atances  ot  tbla  may  be  found  In  om  own  tax 
laws  and  decisions.  Harper  t.  Howe,  63 
CaL  238;  People  t.  Bels,  76  Cal.  278. 18  Pac. 
309;  lAke  Cotint7  t.  Sulphur  Bank,  66  Ca). 
17,  4  Pac.  876;  People  t.  North  FaclAc  R. 
Ca,  68  CaL  06S,  10  Pac  45.  In  this  case, 
therefore.  It  appears  that,  while  the  license 
tax  becomes  dellnqoent  for  failure  to  pay  by 
the  first  Monday  in  August  of  each  year,  the 
penally  for  such  delinquency  does  not  attach 
until  the  list  is  turned  orer  to  the  Ooremor 
and  be  lus  Issued  his  prodamatlon  thereon. 

It  baa  been  suggested  as  a  possible  con- 
stmetlon  of  the  law  that  It  was  not  tbe  duty 
ot  the  Secretary  of  State  to  receive  any 
sum  of  mon^  after  Vie  first  Monday  in  Au- 
gust The  Secretary  of  State  raises  no  such 
point  In  effect,  he  expresses  his  wllllngn^ 
to  receive  whatever  la  legally  chargeable, 
but  urges  that  916  is  the  proper  amount 
But  to  bold  that  It  was  not  tbe  duty  of  the 
Secretary  of  State  to  accept  tlila  money, 
would  not  only  be  to  Import  into  the  statute 
language  which  It  doea  not  contain,  but  It 
would  be,  to  do  this,  to  the  accomplishment 
of  tt»  very  thing,  namely  forfeiture  which 
tbe  rules  of  construction  command  shall  be 
avoided  If  reasonably  possible;  tor.  If  It 
should  be  said  In  tbe  ahaence  of  a  statutory 
declaration  to  that  effect;  that  the  Secretary 
of  State  should  not  receive  the  money.  It 
would  mean  that  the  corporation  could  not 
pay  until  after  the  Governor's  proclamation, 
when  It  would  be  convened  to  pay  tbe  910 
with  the  penalty  added.  We  construe  the 
statute,  therefore,  to  mean  that  while  this 
Ucrase  tax  becomes  delinquent  for  follure  to 
pay  by  the  first  Monday  In  August  there  Is 
a.  period  of  grace  allowed  between  that  time, 
and  the  time  of  the  Governor's  proclamation 
in  which  tbe  mon^  can  be  paid  and  the  pen- 
alty avoided. 

For  which  reasuis  let  a  writ  of  mandate 
issue  as  prayed  for. 

We  concur:  BEATTT,  O.  J.;  LORIGAN, 
J.;  McFARLAND,  J.;  SHAW,  J.;  VAN 
DTKB,  J.;  AKGBLLOTTI,  J. 


uscki.  an 

SAN  DIEGO  GAS  CO.  v.  FRAMB  et  al. 

(J*  A.  1,522.) 

(Supreme  Court  of  California.  Nov.  22.  1905.) 

COBPORATIONS— AcnoKS— CaPACITT  TO  SuE— 

Failure  to  Filx  Copt  or  Abtioub  or  In- 

CORrORATlON. 

Civ.  Code.  J  299,  requires  every  corporation 
to  file  a  certilied  copy  of  its  articles  of  incor- 
pwatioD  in  the  office  of  the  county  clerk  of  each 
county  in  which  It  holds  any  property,  except 
the  county  where  the  original  articles  are  filed, 
and  provides  that  a  corporation  failing  to  com- 
ply with  the  etatnte  shall  not  maintain  an 
action  in  relation  to  the  property.  Held,  that 
where,  iirior  to  the  statute,  a  corporation  had 
sabstantiftlly  complied  with  the  law  requiring 
the  original  certificate  of  Incorporation  to  be 
filed  with  the  oonnty  derk  of  the  county  caa.- 


talning  the  principal  place  of  boslnesa  ot  the 
corporation,  and  had,  prior  to  the  statute,  ac- 
quired  certain  real  estate  in  snch  coun^,  tlie 
corporatl<m  was  entitled  to  maintain  an  action 

to  quiet  title. 

Department  2.  Appeal  from  Superior 
Goort,  San  Diego  County;  N.  H.  Oonklin, 
Judge. 

Action  by  the  San  Diego  Gas  Company 
against  J.  A  Frame  and  others.  From  a 
Judgment  In  favor  of  plaintiff,  defwdant 
George  La  bee  appeals.  Affirmed. 

H.  A.  Jerauld,  for  appelant  Wlthington 
ft  Carter,  tat  respondent 

McFARLAND.  J.  This  Is  an  action  to 
quiet  title  to  certain  lots  of  land  In  the  city 
of  San  Diego,  county  of  San  Diego.  Judg- 
ment went  for  plalntlfl!,  and  defendant  La  bee 
appeals  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 

Appellant  admitted  at  the  trial  that  re- 
spondent "has  the  paper  title  to  the  land  In 
Question,"  and  as  there  was  no  evidence 
tending  to  show  any  title  or  right  of  appellant 
to  the  land,  respondent's  ownership  thereof 
Is  not  questioned.  Tbe  only  contention  made 
by  appellant  for  a  reversal  which  calls  for 
consideration  Is  tbe  technical  one  that  re- 
spondent cannot  maintain  this  action  because 
It  has  failed  to  comply  with  the  provision 
found  in  the  second  sentence  of  section  299 
of  the  Civil  Code,  which  Is  as  follows: 
"Eivery  corporation  now  In  existence,  whether 
formed  under  tbe  provisions  of  this  Code,  or 
not,  must  within  ninety  days  after  the  pas- 
sage of  this  section,  file  such  certified  copy 
of  the  copy  of  Its  articles  of  incorporation 
in  the  office  of  the  county  clerk  of  every 
county  In  this  state  In  which  It  holds  any 
property,  except  the  county  where  the  original 
articles  of  incorporation  are  filed."  And  fol- 
lowing this  It  is  declared  that  a  corporation 
falling  to  comply  with  tbe  above  provision 
shall  not  maintain  or  defend  an  action  In 
relation  to  such  property.  It  was  found  by 
tbe  court  that  respondent  did  file  such  certi- 
fied copy  with  the  county  clerk  of  San  Diego 
county  on  the  lOtfa  day  of  August,  1889 ;  and 
the  evidence  actually  Introduced  at  tbe  trial 
would  amply  warrant  tbis  finding,  if  the  ques- 
tion of  the  snfflcimcy  of  tbe  evidence  to  sui>- 
port  tbe  finding  were  not  complicated  by 
the  fourth  and  fifth  paragraphs  of  a  "stipula- 
tion" signed  by  attorn^  for  both  parties. 
However,  we  do  not  deem  It  necessary  to 
discuss  that  subject,  because.  In  our  opinion, 
the  contention  of  respondent  that  it  was  not 
required  by  the  provisionB  of  section  299 
above  quoted  to  file  such  copy  of  Its  articles 
of  incorporation  In  the  ofl5ce  of  the  comity 
clerk  must  be  maintained.  It  Is  averred 
in  the  complaint  that  plaintiff  was  "duly 
incorporated  under  tbe  laws  of  the  state  of 
California,  and  has  been  sucb  corporation, 
ever  since  the  30th  day  of  October,  1870,  with 
Its  principal  place  of  business  In  tbe  city  of 
San  Diego,  state  of  CallfomJa";  and  this 
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averment  Is  not  denied  la  the  answer.  In- 
deed, at  the  trial  appellant  express ly  ad- 
mitted "that  plaintiff  Is  a  corporation."  It 
Is  found  br  the  court  that  plaintiff  became 
the  owner  of  the  property  In  contest  on  the 
17th  day  of  Jnly.  1871.  This  case  was  here 
once  before  on  appeal,  and  this  conrt  then 
fa^d — upon  the  same  facts  touching  the 
question  as  those  which  appear  In  the  case 
at  bar — that  the  law  requiring  the  original 
certificate  of  Incorporation  to  be  filed  with 
the  county  clerk  of  San  Dl^o  county,  was 
Bobatantlally  complied  with  on  Septemt)er  28, 
1870.  San  Diego  Gas  Oo.  r.  Frame,  137  CaL 
441,  70  Pac.  295.  Mow,  the  proTision  of  said 
section  299  was  not  enacted  until  March  21, 
1872.  and  as  the  plaintiff  was  Incorporated 
and  the  property  In  question,  which  Is  situat- 
ed in  San  Diego  county,  acquired  before  that 
time,  the  plaintiff  Is  within  the  exception 
"of  the  county  where  the  original  articles 
of  Incorporation  are  filed. 

The  Jodsment  and  order  appealed  from  are 
affirmed. 

We  concur:  LOBIOAN,  J.;  HBN8HAW,;. 


14S  Cal.  MS 

ALAMEDA  OOUNTT  t.  DAt/TON  et  aL 
(S.  r.  8.1124.) 

fSnpreme  Court  of  CalitOTDla.  Nor.  21,  1905.) 

1.  Taxatiom— Poll  Tax— State  Tax. 

The  poll  tax  levied  and  collected  for  the 
benefit  of  the  state  school  fund,  as  required  by 
Const  art  13,  f  12,  is  a  state  tax. 

2.  evidenob— j'noioial  notice— co unties — 
Classification. 

The  courts  will  take  judicial  notice  of  the 
fact  that  a  particular  county  ia  of  a  certain 
class  within  uie  statutory  classification. 

3.  Taxation  —  Poll  Taxbs  —  Collection  — 
coupbnsation  of  coixectobs. 

By  County  Government  Act  1897  (St.  1897, 
p.  503,  c.  27*^  8  160,  Bubd.  7,  the  assessor  of 
coanties  of  the  third  class  is  prohibited  from 
receiving  any  compensation  for  collecting  poll 
taxes ;  but  section  215  (page  572)  provides  that 
such  officer,  though  prohibited  from  receiving 
compensation  for  collecting  personal  property 
taxes  and  for  the  making  of  the  military  roU, 
^ball  receive  and  "retain  for  his  own  use"  lo 
per  cent  of  the  poll  tax  collections,  as  pro- 
Tlded  by  FoL  Code,  S  3862.  Beld,  that  such 
sections,  in  bo  far  as  they  related  to  the  as- 
sessor's compensation  for  coUectiog  poll  taxes 
were  in  irreconcilable  conflict,  and  section  215, 
being  a  later  section,  controlled  and  enUtled  the 
assessors  of  such  counties  to  15  iwr  cent  for 
tiie  collection  of  poll  taxes  therein. 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County ;  P.  B-  Ogden,  Judge; 

Action  by  Alameda  county  against  Henry 
P.  Dalton  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Be- 
rersed, 

Campbell,  Fitzgerald,  Abbott  &  Fowler, 
for  appellants.  U.  S.  Webb,  Atty.  Gen., 
and  John  J.  Allen,  Plat  Atty.,  for  re- 
apondent 

LOBIOAN,  J,  Tbe  defendant  anfl  app^ 


REPOBTES.  (CaL 

lant  Henry  P.  Dalton  waa  tbe  asaessor  of 

Alameda  county  during  tbe  year  1899.  and 
the  other  defendants  and  appellants  were 
his  official  bondsmen.  As  such  assessor, 
Henry  P.  Dalton,  during  said  year,  collected 
state  poll  taxes  amounting  to  $25,^01,  and 
retained  for  his  own  use  $3,825.15,  being 
15  per  cent,  thereof,  to  which  he  claimed 
that  he  was  entitled  as  commissions  allow- 
ed by  law  for  collecting  tbe  same,  and 
turned  the  rest  Into  the  treasury  of  said 
county.  This  action  was  brought  to  recover 
the  amount  so  retained  by  him.  In  thdr 
answer,  defendants  admitted  the  facts  al- 
leged in  the  complaint,  but  claimed  that 
defendant  Henry  P.  Dalton  retained  said 
sum  of  $3,825.15  as  matter  of  right,  because 
allowed  bim  as  compensation  under  the 
laws  of  the  state  for  collecting  said  state 
,  poll  taxes.  Judgment  was  rendered  for 
plaintiff  upon  tbe  pleadings,  and  defendant 
appeal  therefrom,  and  come  here  on  tbe 
Judgment  roll  alone. 

The  sole  question  presented  on  this  ap- 
peal Is  whether  the  appellant  Henry  P.  Dal- 
ton, as  such  assessor  of  Alameda  county, 
was  entitled  to  receive  and  retain  aocb  per 
centage  for  bis  own  use  and  benefit,  and 
its  solution  Involves  a  matter  purely  of 
statutory  construction.  Tbe  state  poll  tax, 
compensation  for  tbe  collection  of  which 
Is  tbe  matter  in  question  here.  Is  a  per 
capita  tax,  which,  under  section  12,  art 
13,  of  the  Constitution,  is  authorized  to  be 
levied  and  collected  by  tbe  Le^slature,  and 
which  is  required  to  be  paid,  when  collected, 
into  the  state  school  fund.  It  Is  distinctlTe- 
ly  a  state  tax,  and,  as  said  by  this  court  in 
County  of  San  Luis  Obispo  v.  Felts,  104 
Cal.  64,  37  Pac.  781 :  "It  Is  fair,  reasonable, 
and  just  that  they  [the  poll  taxes]  should  be 
charged  with  such  expense  [of  their  collec- 
tion], and.  Indeed,  the  fact  that  they  are 
exclusively  a  state  tax  makes  It  peculiarly 
appropriate  that  the  agents  of  their  collec- 
tion should  be  compensated  by  a  percentage 
of  their  collection,  rather 'than  out  of  tbe 
salary  or  general  funds  of  the  county."  It 
is  provided  by  section  3840  of  the  Political 
Code  that  tbe  assessor  must  collect  ttala 
tax,  and  by  section  3862  that  "the  assessor 
for  services  rendered  In  collection  of  poll 
taxes  shall  receive  tbe  sum  of  15  per  cent" 
In  the  case  above  quoted  from — San  Luis 
Obispo  County  v.  Felts — tbe  constitutionality 
of  the  latter  section  was  In  question  and 
decided  to  be  valid.  For  the  purpose  of 
regulating  tbe  compenaatlon  of  county  offi- 
cers tbe  several  counties  of  the  state  wer^ 
by  the  county  government  act  of  1897  (St 
1897,  p.  452,  c.  277),  classified,  and  under 
such  classification  the  county  of  Alameda 
became  (as  the  court  will  take  Judicial  no- 
tice) a  county  of  the  third  class — the  only 
one  of  that  class  in  tlie  state.  The  sections 
of  that  act.  In  as  far  as  they  affect  the  rights 
of  assessors  of  conntlea  of  the  third  claaa 
to  retain  commissions  for  the  collection  of 
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poll  taxes,  are  as  toUows;  SubdlTlston  7 
of  section  160  (page  503)  declares  that: 
"It  IB  bereby  farther  prortded,  that  In  coun- 
ties of  this  claaa  [the  third  class]  the  as- 
aesBor  shall  receive  no  commission  for  hla 
collection  of  taxes  on  personal  property,  nor 
shall  sach  assessor  receive  any  compensa- 
tion or  commission  tm  the  collection  of  poll 
taxes  or  road  poll  taxes.  •  •  And 
section  215  (page  of  the  same  act  pro- 
^des:  'The  salaries  and  fees  provided  in 
this  act  shall  be  In  full  compensatton  for 
all  services  of  every  kind  and  description 
rendered  by   the   officers  herein  nanied 

*  *  *  provided  •  •  •  the  assessor  shall 
be  entitled  to  receive  and  retain  for  his 
own  use  six  per  cent  on  personal  property 
tax  collected  by  him  •  •  •  and  fifteen 
per  cent,  of  all  amounts  collected  by  him 
for  poll  taxes  and  road  poll  taxes,  and  also 
five  dollars  per  hundred  names  returned 
by  bim  as  subject  to  military  duty,  as  pro- 
vided in  section  1801  of  the  Political  Code; 

•  •  •  inrovlded,  however,  that  In  coantles, 
and  cities  and  counties,  of  the  first;  second 
and  third  classes,  the  assessor  shall  receive 
no  commission  for  the  collection  of  taxes 
on  pasonal  property,  nor  shall  such  assessor 
receive  any  compensation  for  making  out 
a  military  roll  of  persons  returned  by  him 
as  subject  to  military  duty,  as  provided  by 
section  1901  of  the  Political  Code.    •   •  •" 

These  sections  constitute  the  law  upon  the 
subject  of  the  compeusatioQ  of  the  assessor 
for  the  collection  of  state  poll  taxes.  Bach 
section  is  directed  to  that  subject,  and  as- 
sumes to  deal  completely  and  exclusively 
with  the  matter.  It  is  quite  apparent  at 
first  glance,  however,  that  the  above  quoted 
provisions  are  radically  at  variance  with 
each  other.  Subdivision  7  of  section  100 
declares  that  the  assessor  shall  not  receive 
compensation  for  the  collection  of  poll  taxes, 
while  section  216  not  only  declares  that 
he  shall  receive  It,  but  that  be  shall  retain 
it  for  his  own  use  and  benefit  Both  of 
these  sections  cannot  be  made  to  apply  to 
the  county  of  Alameda,  and  tbe  question 
presents  itself:  Which  one  of  them  pre- 
vails as  to  that  county — whether  the  prohibi- 
tion in  subdivision  7  of  section  160  Is  to  be 
considered  as  a  special  exemption  to  the 
general  provision  In  section  215,  or  whether 
the  sections  are  irreconcilable,  and,  if  they 
are,  must  section  215,  which  is  later  in  posl* 
tlon  fn  tbe  general  act  than  subdivision  7 
of  section  160,  be  deemed  tbe  latest  expres- 
sion of  legislative  intent  upon  the  subject, 
and  for  that  reason  prevail  over  the  sub- 
division of  the  prior  section?  It  is  insisted 
by  respondent  that  the  court  should  apply 
tbe  rule,  as  stated  in  Bateman  v.  Colgan, 
111  Cal.  586.  44  Pac.  240,  that:  "Where 
two  statutes  treat  of  the  same  subject,  one 
being  special  and  tbe  other  general,  unless 
they  are  irreconcilably  Inconsistent,  the  lat- 


ter, thone^  latest  In  date,  ^1  not  be  held 
to  have  repealed  the  former,  but  the  special 
act  will  prevail  in  its  application  to  the 
subject-matter,  so  tax  as  coming  within  Its 
particular  provisions."  But  the  rule  there 
announced  cannot  avail  this  respondent,  be- 
cause It  can  be  applied  only  In  cases  where 
there  is  no  Irreconcilable  Inconsistency  be- 
tween the  special  and  tbe  general  statute. 
In  the  case  at  bar  It  Is  qnlte  aivarent  that 
there  is  such  IrreconcUable  conflict  between 
these  two  provisions  of  tbe  statute.  There 
is  no  way  In  wlilch  they  can  be  barmonlously 
construed.  By  tbe  very  terms  of  both  sec- 
tlons  special  reference  Is  made  to  counties 
of  the  third  class,  of  which,  as  wa  say,  we 
win  take  judicial  notice  that  Alameda  coun- 
ty Is  of  that  class.  Nor  can  it  be  said 
witli  exactness  tlut  section  215  Is  a  general 
provision,  as  tar  as  tbe  county  of  Alameda 
is  concerned.  It  is  as  specially  directed 
to  that  connty  as  la  subdivision  7  of  section 
leo.  It  deals  with  the  matter  of  tbe  com- 
pensation of  the  assessor  of  Alameda  coun- 
ty as  well  as  does  the  prior  section,  as  it 
spedflcally  provides  that  in  the  class  of 
counties  to  which  Alameda  belongs  the  as- 
sessor shall  receive  no  compensation  for  col- 
lection of  taxes  on  personal  property,  or 
for  tbe  making  of  the  military  roll. 

Bnt  conceding,  however,  that  section  215 
Is  general,  notwithstanding  it  refers  to  and 
applies  specifically  to  Alameda  county  as 
a  county  at  the  third  class,  stiU  the  general 
mle  stated  In  Bateman  t.  Colgan,  supra, 
cannot  apply,  because  that  role  has  applica- 
tion only  where  the  special  and  general 
provisions  are  not  radically  Inconsistent 
Here  there  can  be  no  doubt  of  such  incon- 
sistency in  tlie  sections.  A  comparison  of 
both  discloses  that  by  the  earlier  section 
(160)  the  assessor  of  Alameda  county  is  pro- 
hibited firom  receiving  any  compensation  (or 
tiie  collection  of  prasonal  property  taxes, 
for  making  the  military  roll,  or  for  tbe 
collection  of  poll  taxes.  By  the  subsequent 
section,  that  officer  Is  still  prohibited  from 
receiving  compensation  for  tiie  collection  of 
personal  property  taxes  and  for  the  making 
of  the  military  roll,  bnt  is  apressly  author- 
ized to  receive  and  "retain  for  his  own  use" 
15  per  cent  of  the  poll  tax  collections  con- 
templated by  section  8862  of  the  Political 
Code.  Tbe  one  section  prohibits  blm  firom 
even  receiving  compoisation  by  way  of  com- 
mission in  the  collection  of  poll  taxes;  tbe 
other  section  provides  that  he  may  not  only 
receive,  but  retain,  it  for  bis  own  benefit 
It  would  be  difficult  to  suggest  a  more  clear 
and  direct  inconsistency  and  repugnancy  be- 
tween distinct  provisions  of  an  act  purport- 
ing to  deal  with  the  same  subject  Under 
this  condition  of  confllcUns  legislation,  the 
rules  of  interpretation  and  construction  are 
clear.  In  Black  on  Interpretation  of  Laws, 
p.  118,  It  is  said :  There  Is  no  rule  of  law- 
which  prohibits  the  repeal  of  a  special  act 
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by  a  general  one.  Nor  is  there  any  priit* 
clple  forbidding  snch  repeal  without  the 
use  of  express  words  aeclnratlve  of  the  leg- 
islative Intent  to  repeal  the  earlier  statute. 
The  question  la  always  one  of  Intention,  and 
the  purpose  to  abrogate  the  particular  en- 
actment by  a  later  general  enactment  is 
sufficiently  manifested  when  the  provisions 
of  both  cannot  stand  together,  and  It  is  a 
cardinal  doctrine  In  the  construction  of  stat- 
utes that.  If  possible,  full  effect  shall  be 
given  to  all  their  parts."  State  t.  William- 
son, 44  N.  J.  Law,  165.  And  when,  upon 
a  consideration  of  dlflterent  sections,  or  parts 
of  a  statute,  it  is  apparent  that  an  Irrecon- 
cilable conflict  exists  between  them,  the 
controlling  rule  of  construction  is  that  the 
latest  legislative  expression  upon  a  given 
subject  must  govern ;  that  where  Inconsistent 
provisions  are  found  in  on  act,  that  provi- 
sion which  is  latest  In  position  in  the  act  Is 
deemed  to  express  the  last,  final  legislative 
Intent,  and  prevails  over  prior  repugnant 
provisions,  though  all  are  found  in  the  same 
act  and  are  Intended  to  take  effect  at  the 
same  time.  The  rule  is  thus  stated  In 
People  V.  Dobbins,  78  Cal.  259,  14  Pac.  860 : 
"It  is  an  old  and  well-settled  rule  that,  when 
two  laws  upon  the  same  subject,  passed  at 
dlffereot  times,  are  inconsistent  with  each 
other,  the  one  last  passed  must  prevaiL  So 
It  has  always  been  the  rule  that,  when 
different  provisions  of  a  statute,  all  passed 
at  the  same  time,  could  not  be  reconciled, 
the  one  that  came  last  In  point  of  position 
must  prevail.  And  this  was  upon  the  theory 
that  effect  should  always  be  given  to  the 
latest  rather  than  to  an  earlier  expression 
of  the  legislative  will;  the  presumption  be- 
ing that  the  latter  part  of  the  statute  was 
last  considered."  This  rule  Is  further  support- 
ed by  Dillon  t.  BickneU.  116  Cal.  111.  47  Pac. 
937;  Davis  v.  Whlddeu,  117  Cal.  618,  49  Pac. 
766;  Sutherland,  Stat  Const  1 160;  Sedgwick 
on  Stat  Const  Law,  415;  26  Am.  it  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  619. 

Applying  these  rules  of  construction  to 
the  case  at  bar,  as  subdivision  7  of  section 
160  and  section  215  are  irreconcilably  Incon- 
sistent upon  the  subject  as  to  what  com* 
pensatlon  the  aBsessor  of  Alameda  county 
shall  receive  for  the  collection  of  poll  taxes, 
section  215,  being  the  last  expression  of 
legislative  Intent  upon  the  subject,  must  con- 
trol. It  follows,  therefore,  that  the  assessor 
of  Alameda  county  was  Justified  by  the  pro* 
visions  of  the  latter  section  In  receiving  and 
retalniug  to  his  own  use  the  15  per  cent 
of  the  state  poll  tax  collected  by  him,  and 
the  Judgment  denying  bim  this  right  Is  th^e- 
fore  reversed,  with  directions  to  the  lower 
court  to  enter  a  judgment  for  defendant 
upon  the  pleadings. 

We  concur:  HENSHAW,  J.;  McFAB- 
LAND,  J. 


1  Cal.  App.  m 

MAIOXCni  V.  NICHOLINI  et  aL 

(Court  of  Appeal,  Third  District,  California, 
Oct.  2,  IOOj.    On  Kehearing,  Oct.  30,  190iJ 

1.  PueADINO  —  AUENDUENT  TO  CoNFOBIf  TO 

Pboof— Service  of  Amekded  Pleading. 
Under  Code  Cir.  Proc.  5  409,  providing 
that  no  varisDoe  shall  be  deemed  material  unless 
it  baa  actually  misled  the  advene  party  to  hia 
prejudice  on  the  merits,  and  aection  470,  declar- 
ing that  where  the  variance  is  not  material 
the  court  may  direct  the  fact  to  be  found  accord- 
ing to  the  evidence  and  may  order  an  immediate 
amendment  without  costs,  an  amendment  may 
be  made  to  cure  an  immaterial  variance  and  to 
conform  the  pleadlnf;  to  the  proof,  at  any  tim^ 
before  judgment  without  servlog  a  copy  thereof 
on  the  adverse  party  or  his  attorneys. 

[Ed.  Note.— For  cases  in  point,  see  voL  30* 
Cent.  Dig.  Pleading,  |  607.] 

2.  Saue— New  Cause  o?  Action. 

Civ.  Code,  §  38.  provides  that  a  person 
entirely  without  nnderstaading  has  do  power 
to  make  a  contract  of  any  kind,  bnt  is  liable 
for  necessaries ;  and  section  89  declares  that  the 
contract  of  a  person  of  unsound  mind,  but  not 
entirely  without  understanding,  made  before 
his  incapacity  has  been  jadiclalljr  determined, 
is  aubject  to  rescission.  Held  that  where  a 
complaint  alleged  a  cause  of  action  to  reacind 
a  transfer  of  a  note  on  the  ground  that  plain- 
tiff was  of  unnound  mind  merely,  he  was  not 
entitled  to  add  a  nongermane  cause  of  action 
by  amendment,  allegine  that  at  the  time  of  the 
transfer  be  was  entirely  without  understanding. 

3.  Insane  Pebsoks—Contbact»— Validity  — 

E\'IDENOB. 

Where.  In  an  action  by  an  faisane  person 

to  set  aside  an  assignment  of  a  note,  he  ap- 
peared aa  a  witness  and  his  answers  disclosed 
that,  though  he  was  of  unsound  mind,  he  was 
not  wholly  without  understanding  at  the  time 
of  the  trial,  and  his  incapacity  nad  not  been 
judicially  determined  at  the  time  of  the  trana- 
fer.  tbe  evidence,  tiionjch  sufBcient  to  sustain  a 
finding  that  the  transfer  was  voidable,  aa  pro- 
vided by  Civ.  Code,  S  39,  was  not  sufficient  to 
show  that  It  was  void,  within  section  38,  declar- 
ing that  a  person  entirely  without  understand- 
ing has  no  power  to  contract. 

Appeal  from  Superior  Court  Sonoma  Coun- 
ty; A.  G.  Burnett  Judge. 

Action  by  Leopold  Maloncbt  against  Flo- 
rlndo  Nlohollnl  and  others.  From  an  order 
denying  defendant's  motion  to  strike  out  an 
amendment  to  the  complaint  and  to  set 
aside  a  finding  and  judgment  based  thereon, 
defendants  appeal.  Reversed. 

Rehearing  denied  by  Supreme  Court  De- 
cember 1,  1905. 

B.  M.  Swain  and  Bntts  &  Weske,  tm  ap- 
pellants. W.  F.  Cowan.  R.  F.  Poppe,  and 
Barham  &  Barham,  for  respondent 

Mclaughlin,  j.  it  is  aiicf^ed  in  the 

complaint  herein  that  on  March  18,  1001, 
plaintiff  was  the  OT^-ner  and  holder  of  a 
note  for  the  sum  of  $1,000,  executed  and 
delivered  to  him  by  the  defendants  Chauvet 
and  that  on  said  day  he  Indorsed  and  deliv- 
ered such  note  to  defendant  Florindo  Nlcholl- 
ni;  that  at  the  time  of  snch  indorsement 
"and  for  a  long  time  prior  thereto,  and  ever 
since,  plaintiff  has  been  an  old  and  Infirm 
man.  enfeebled  In  mind  and  body,  and  unabla 
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to  attend  to  Mb  propert?  Interests  or  rights, 
and  was  and  la  very  susceptible  to  tlie 
overtures  of  others,  and  was  and  Is  easily 
influenced,  and  such  weakness  of  mind  was 
and  Is  of  such  character  and  degree  that 
plaintiff  was  and  Is  unable  to  attend  to  any 
boslnesfl  affairs  In  which  he  Is  concerned 
without  Independent  advice" ;  that  plaintiff 
had  implicit  confidence  and  faith  In  each 
of  the  defendants  Nlchollnl,  and  believed 
that  they  advised  him  in  good  faith  and 
would  protect  him;  that  said  defendants 
fraudulently  procured  and  induced  plalntifC 
to  indorse  and  deliver  said  note,  under  a 
promise  that  they  would  provide  food,  cloth- 
ing shelter,  and  the  necessaries  of  life  for 
plaintiff  during  the  remainder  of  his  natural 
life;  that  plaintiff  never  received  anything 
of  value  for  said  note,  and  "said  defend- 
ants have  not  provided  plaintiff  with  cloth- 
ing, food,  shelter,  or  necessaries  of  life." 
The  prayer  was  "that  said  agreement  be  d&* 
dared  rescinded,  and  said  note  and  every- 
thing of  value  obtained  from  plaintiff  as 
aforesaid  be  returned,  and  for  costs,  and 
that  defendants  be  restrained  from  collect- 
ing the  same,  and  for  such  other  relief  as 
Is  proper."  After  the  action  was  commenced 
plaintiff  was  adjudged  insane,  and  a  guard- 
ian ad  litem  was  appointed.  The  action 
was  dismissed  as  to  defendants  Chauvet,  and 
the  other  defendants,  answering,  denied  alt 
the  averments  of  the  complaint  The  court 
found  against  the  defendant  Florlndo  Nlcho- 
llnl on  the  Issues  thus  jolued,  and  rendered 
Judgment  that  plaintiff  was  "the  owner  of 
and  entitled  to  the  possession  of  the  said 
promissory  note."  From  such  Judgment  and 
tbe  order  denying  his  motion  for  a  new 
trial,  defendant  Florlndo  Nlchollnl  appeals 
upon  a  bill  of  exceptions  specifying  particu- 
lars In  which  the  evidence  is  insufficient  to 
support  the  findings  and  containing  many 
assignments  of  error.  After  the  cause  had 
been  submitted  for  decision,  and  on  tbe 
same  day  the  findings  and  Judgment  were 
filed,  without  notice  to  appellant  or  his 
attorneys,  the  complaint  was  amended  by 
Inserting  the  following  amendment:  "That 
during  all  the  times  mentioned  herein  said 
plaintiff  was  of  unsound  mind  and  entirely 
without  the  capacity  of  understanding  or 
comprehending  the  nature  of  said  transac- 
tion and  of  the  transactions  in  said  com- 
plaint set  forth,  and  that  Floilndo  Nlchollnl 
knew  and  had  knowledge  of  said  facts  and 
circmnstances."  The  court  found  In  accord- 
ance with  such  averment,  and,  after  the 
Judgment  was  entered,  the  appellant  In  due 
time  and  form  made  Ms  motion  to  strike  out 
such  amendment,  and  to  set  aside  tbe  finding 
and  Judgment  on  the  grounds  that  said  amend- 
ment was  not  served  upon  appellant  or  his 
attorneys,  "and  that  the  said  amendment  was 
not  made  to  meet  the  proofs  In  said  cause  and 
was  not  Justified  thereby."  The  motion  was 
denied,  fand  appellant  appeals  from  the  order 
denying  said  motion.  This  appeal  Is  sup- 


ported by  a  separate  bill  of  exceptions,  and 
we  think  that  tbe  vital  questions  Involved 
should  be  considered  first 

Section  469  of  the  Code  of  ClvU  Procedure 
provides  that  "no  variance  between  tbe  al- 
legation In  a  pleading  and  the  proof  is  to 
be  deemed  material,  unless  it  has  actually 
misled  the  adverse  party  to  Ms  prejudice 
in  maintaining  his  action  or  defense  upon 
the  merits,"  and  the  next  section  provides 
that  "where  the  variance  is  not  material, 
as  provided  In  the  last  section,  the  court  may 
direct  the  fact  to  be  found  according  to  the 
evidence,  or  may  order  an  immediate  amend- 
ment, without  costs."  Under  these  sections 
there  can  be  no  doubt  that  when  evidence 
pro  and  con  has  been  admitted  touching  a 
fact  material  to  the  cause  of  action  stated 
in  the  complaint  the  court  may  pursue  either 
or  both  of  tbe  methods  mentioned,  at  any 
time  before  the  rendition  of  judgment  And 
It  Is  equally  clear  that  the  words  "immediate 
amendment,"  by  necessary  implication,  ex- 
clude the  necessity  for  service  and  further 
hearing.  "The  law  neither  does  nor  requires 
an  idle  act"  and  it  would  be  idle  to  require 
service  or  a  trial  de  novo  when  the  subject- 
matter  of  the  amendment  had  been  gone 
into  upon  the  trial,  and  It  Is  only  in  such 
contingency  that  amendments  to  conform  to 
proof  can  be  allowed.  Board  of  Directors 
T.  Tr^ea,  88  Cal.  S58,  26  Pae.  237;  Fh-e- 
baugh  V.  Burbank,  121  Cat  186,  53  Pac. 
660;  Lee  T.  Murphy,  119  Cal.  S64,  51  Pac. 
649,  965 ;  Herman  v.  Hecht,  116  Cal.  559,  48 
Pac.  611;  Duke  r.  Huntington,  130  Cal. 
274,  62  Pac  510;  Jackson  t.  Jadaon,  M  Cal. 
462,  29  Pac.  957. 

The  objection  that  "tbe  amendment  was 
not  made  to  meet  the  proofs,  and  was  not 
Justified  thereby,"  Is  so  Intimately  connected 
with  the  point  that  the  findings  based  on 
such  amendment  are  not  sustained  by  the 
evldmce  that  both  of  these  contentions  should 
be  con^dered  together.  Sections  38  and  39 
of  tbe  Civil  Code  emphasize  the  difference 
between  contracts  made  by  persons  of  un- 
sound mind  who  are  "entirely  without  imder- 
Btandlng,"  and  contracts  by  persons  of  un- 
sound mind  who  are  "not  entirely  without 
xmderstanding"  made  before  Incapacity  has 
been  judicially  determined.  Tbe  plalntlfTs 
Incapacity  was  not  Judicially  determined  un- 
til March  12,  1004,  nearly  three  years  after 
the  note  was  transferred,  and  this  fact  must 
be  kept  In  mind  In  considering  tbe  question 
before  us.  A  careful  analysis  of  the  aver- 
ments of  the  complaint  shows  beyond  ques- 
tion only  a  cause  of  action  to  rescind  a  void- 
able contract  More  v.  Calkins,  85  Cal.  188, 
24  Pac  729.  And  a  similar  analysis  of  tbe 
amendment  shows  an  avennoit  rendering  tbe 
contract  absolutely  void  raider  said  section 
88.  It  Is  obvious  that  evidence  that  plain- 
tiff was  of  unsound  mind  would  be  sufficient 
to  supi>ort  the  auctions  of  the  complaint 
wblle  something  more,  showing  his  entire 
want  of  understanding,  would  be  essential 
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to  sapport  the  amendment.  The  Importance 
of  this  distinction  between  arerments  and 
proof  relating  to  void,  as  dlsttognlshed  from 
voidable  contracts,  has  been  recognized  In 
many  well-considered  cases,  and  such  dis- 
tinction cannot  be  Ignored  In  reaching  a 
correct  solution  of  the  problem  under  con- 
sideration. More  T.  Calkins,  85  Cal.  190,  24 
Fac.  729;  Castro  r.  Gell,  110  Cal.  296.  42 
Pac.  SKA,  62  Am.  St  Rep.  84;  More  t. 
More.  133  Cal.  494,  6S  Fac.  1044;  Murphy 
T.  Crowley,  140  Cal.  150,  73  Pac.  82a 

Actions  to  rescind  a  contract  are  neces* 
sarlly  based  on  the  theory  that  there  is  a 
contract  binding  upon  the  parties,  unless 
rescission  Is  bad.  CIt.  Code.  81  1688.  1689, 
1691,  3406.  340a  And  the  mere  statement 
of  this  proposition  should  suffice  to  show 
that  an  amendment  alleging  In  effect  that 
there  was  no  contract  could  hardly  be  ger< 
mane  to  the  original  cause  of  action.  But 
waiving  this,  and  viewing  this  as  an  action 
to  set  aside  or  cancel  the  Indorsement  and 
to  recover  the  note,  still  the  amendment  and 
finding  cannot  be  Justified  or  sustained. 
Granting  the  utmost  weight  to  all  evidence 
bearing  on  his  mental  capacity.  It  only  shows 
that  he  was  of  unsound  mind.  There  is 
not  a  scintilla  of  evidence  showing  that  he 
was  at  any  time  entirely  without  understand- 
ing. He  was  called  as  a  witness,  and  the 
examination  to  test  his  competency  as  such 
clearly  indicates  that  be  understood  the  ques- 
tions and  answered  them  quite  as  intelli- 
gently as  could  be  expected  of  one  whose 
knowledge  of  the  English  language  was 
limited.  The  learned  judge  of  the  trial  court 
believed  him  quite  rational  as  to  most  sub- 
jects, and  so  stated.  Indeed,  his  answers 
at  that  time,  and  even  his  self-serving  dec- 
larations narrated  by  other  witnesses,  create 
■  strong  impression  that  he  fully  understood 
the  transaction  here  assailed,  and  only  de- 
sired secTuity  for  its  faithful  performance 
by  Nlcbollnl.  The  witnesses  as  to  his  sani- 
ty seemed  to  agree  that  bis  condition  at  the 
time  of  the  trial  was,  to  say  the  least,  no 
better  than  It  was  at  the  time  the  agreement 
was  made,  and,  if  so.  It  certainly  cannot  be 
Bald  that  he  was  entirely  ladtlng  In  under- 
standing. As  his  incapacity  bad  not  been 
judicially  determined  at  the  time  the  con- 
tract was  made,  It  follows  from  the  fore- 
going that  the  amendment  was  unauthorized, 
and  that  the  finding  based  tbereon  is  not 
anstalned  by  the  evidence.  With  this  finding 
eliminated,  the  judgment,  which  was  evident- 
ly based  on  the  assumption  that  the  agree- 
ment and  Indorsement  were  absolutely  void. 
Is  unsupported  by  the  findings.  Even  if  it 
could  be  considered  as  a  judgment  for  rescis- 
sion, however,  there  Is  no  finding  as  to  facts 
essential  to  support  such  a  judgment  Civ. 
Code.  Si  39,  1691,  S408;  More  v.  Calkins,  85 
Cal.  190,  24  Pac.  729;  Wilson  v.  Sturgls,  71 
Cal.  229,  16  Pac  772;  Marten  v.  Bums.  99 
CaL  8S7,  88  Pac.  U07;  &  P.  B.  B.  T.  Ghoat4 


132  CaL  280,  64  Pa&  292;  Kelly  t.  Owens, 
120  CaL  610,  47  Pac.  868.  52  Pac  797.  And 
if  there  was  such  finding,  there  is  no  evi- 
dence in  the  record  to  sapport  it  It  could 
serve  no  usefol  purpose  to  consider  oth» 
gpeclflcaOons  or  assignments,  Inasmuch  as 
the  objections  urged  be  obviated  upon 
a  retrial  of  the  cause. 
The  judgment  and  order  are  reversed. 

We  concor:  GHIPMAN.  P.  J.s  BUC- 
KLES, J. 

On  Petitbm  for  Bebearlnft 

Mclaughlin,  J.  The  eamestnesi  and 
sincerity  manifested  by  couneel  Px  req>oniI- 
ent  in  their  petition  tor  a  reliearlng  bmSn 
has  prompted  a  careful  re-examination  of 
all  the  evidoice  contained  in  the  record.  As 
counsel  evidently  misapprehend  the  deci- 
sion rendered,  we  are  admonished  that  pov 
baps  it  is  not  as  clear  as  decisions  of  an 
appellate  court  should  Invariably  be,  and 
hence  we  deem  It  but  Just  that  an  additional 
opinion  be  substitDted  tw  the  tene  fwmoU 
usually  adopted  in  passing  upon  such  peti- 
tions. We  did  not  Intend  to  be  understood 
as  holding  that  there  ts  no  evidence  to  sup- 
port a  judgment  of  rescission.  The  evidence 
is  entirely  suffldent  to  do  so.  The  judgment; 
however,  is  not  that  the  contract  be  rescinded, 
the  Indorsements  canceled,  and  the  note  re- 
stored, but  "that  the  plaintiff  la  the  owner 
of  and  entitled  to  the  pMsessIon  or'  the 
note.  Such  judgment  could  only  be  based  on 
the  amendment  and  resultant  finding  Uiat 
plalntlcrB  mental  condition  was  such  that 
as  a  matter  of  law  the  transactlfm  was  an 
absolute  nullity.  If  the  Judgment  be  con- 
sidered as  for  rescission,  however,  it  must 
fall  because  the  court  failed  to  find  on  issues 
pertinent  to  rescission  t«idered  by  the  last 
three  denials  in  the  answer.  More  v.  CalfeinB, 
86  CaL  190.  24  Pac  729.  The  evidence  is 
ample  to  show  that  plaintiff  was  of  unsound 
mind  and  hence  to  render  the  contract  void- 
able and  subject  to  rescission  under  section 
89  of  the  Civil  Code.  Our  re-examlnation 
but  strengthens  the  conviction  that  there  is 
no  evidence  to  show  such  want  ot  understand- 
ing as  would  render  It  void  under  the  pre- 
ceding section.  The  utmost  that  can  be  said 
of  the  evidence  touching  bis  condition  at  the 
time  of  the  transaction  is  that  he  did  not 
fully  understand  the  agreement  or  mode  of 
carrying  it  into  effect  The  evidence  hardly 
shows  as  much  as  was  pleaded  in  More  v. 
Calkins.  86  CaL  182,  24  Pac  729,  or  proven 
in  Castro  v.  Gell.  110  Cal.  296,  42  Pac  804, 
62  Am.  St  Rep.  84,  and  yet  the  court  there 
held  that  such  facts  did  not  show  such  want 
of  understanding  as  would  render  the  con- 
tract void. 

The  rehearing  is  denied. 

We  concur;  OHXFMAN,  P.  X;  BUO 
ELESb  J.  -  -  — 
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1  Citl.  App.  740  - 

PHILIP  WOLF  &  CO.  T.  KINO  ft  STAB- 

RETT. 

(Court  of  Appeal.  Third  District,  CaliforuJa. 

Oct.  14,  1905.) 

Bales — Contbaot— Offeb  and  Acceptance. 

Defendants,  being  offered  a  certain  price 
for  hops,  answered,  acceptiDK  the  offer  on  cer- 
tain conditions,  to  whioi  plaintiffs  consented, 
but  inclosed  a  form  of  agreement  for  signature 
embodying  other  proviaioDs  not  referred  to  in  the 
correspondence.  Defendants  immediately  re- 
plied that  the  contract  did  not  soit  one  of  th«a, 
and  no  farther  arrangements  made.  Held, 
that  the  correspondence  did  not  constitute  a 
mutual  agreement  "upon  the  same  thing  in  the 
same  sense."  as  reouired  by  Civ.  Code,  S  1580, 
and  did  no^  thererore,  oonsUtute  a  contract  w 
Bale. 

Appeal  from  Superior  Court,  Sonoma  Conn* 
ty;  A.  G.  Burnett,  Jndge. 

Action  by  Philip  Wolf  &  Co.  against  King 
ft  Starrett.  From  a  Judgment  In  favor  of  de- 
fendants, and  from  an  order  denying  plain- 
tiffs' motion  for  a  new  trial,  they  appeal. 
Affirmed. 

A.  H^nemaan  and  W.  F.  Cowan,  for 
appellants.  Butts  ft  Weak^  for  regpondenta. 

CHIPMAN,  P.  J.  Action  to  recover  dam- 
ages for  the  breach  of  an  alleged  contract 
for  the  sale  of  hops  by  defendants  to  plain- 
tiffs. The  court  found  that  do  contract  was 
entered  Into  between  the  parties,  as  alleged 
in  the  complaint,  or  at  all,  and  defendants 
bad  Judgment  Plaintiffs  appeal  from  the 
Judgmrat  and  from  the  order  doiying  their 
motion  for  a  new  trial. 

The  Ju<^pieut  of  this  court  entered  on 
September  30,  1905,  was  vacated  and  set 
aside,  for  the  reason  that,  upon  suggestion 
of  diminution  of  the  record  made  before 
submission  of  the  cause  but  not  called  to  the 
attention  of  the  court  when  the  opinion  was 
being  written,  the  notice  of  intentlou  to  move 
for  a  new  trial  was  shown  to  have  been  duly 
jwrved,  the  motion  for  a  new  trial  duly  heard 
and  denied  by  the  court,  and  that  the  appeal 
was  taken  within  60  days  after  Judgment 
was  rendered.  It  therefore  becomes  unnec' 
eesary  to  cpnsider  the  points  made  by  re* 
spondent  based  upon  the  nonappearance  of 
tbe  foregoing  facts. 

The  sole  question  in  the  case  is,  as  sug- 
gested by  appellants  In  their  reply  brief  (now 
before  this  court,  bat  which  was  not  In  the 
record  when  cause  was  submitted  on  tbe 
August  calendar  of  this  court,  although  claim- 
ed by  appellants  to  have  been  filed  with  the 
Supreme  Court  on  April  4,  1905) :  Did  tbe 
correspondence  between  tbe  parties  constitute 
a  contract?  On  May  22, 1903,  plaintiffs  wrote 
defendants  (who  are  bop  growers)  offering 
15  cents  per  pound  for  20,000  pounds  of  hops 
In  advance  of  the  harvest  On  May  28th 
defendants  replied,  saying  among  other 
things  not  material:  "We  have  conclnded 
to  accept  your  offer,  provided  yon  will  put  up 
one  thousand  dollars  cash  inside  of  thirty 
days,  without  interest,  and  tbe  balance  when 


tbe  bops  are  in  bale."  On  May  20th  plain- 
tiffs replied:  "We  have  your  favor  of  yes- 
terday and  now  note  that  you  accept  our  offer 
of  10  c  for  20,000  pounds  of  your  coming 
crop,  and  for  which  inclose  contracts  which 
sign  and  return  one  of  thom  to  us.  This  is 
tbe  same  form  of  agreement  signed  by  the 
various  Santa  Rosa  growers  when  ["whom" 
Is  doubtless  meant]  we  have  contracted  with. 
As  to  tbe  freight,  will  arrange  the  same  as 
we  did  with  our  last  purchase.  The  $1000 
Is  ready  whenever  and  bow  you  may  want  It, 
and  free  from  Interest."  On  June  2d  one  of 
the  defendants  replied:  "The  contract  does 
not  suit  Mr.  Starrett  [the  other  defendant]. 
He  will  be  down  in  a  week  or  ten  days  and 
arrange  matters  with  you."  Mr.  Starrett 
called  at  plaintiffs*  office  on  July  2d  and 
talked  the  matter  over  with  plaintiffs,  but 
no  agreement  was  reached  then  or  at  any 
other  time,  except  as  may  be  derived  from  tbe 
above  correspondence.  In  tbe  case  of  Wris- 
ten  V.  Bowles,  82  Cal.  84,  22  Paa  1136,  the 
court  dealt  with  the  principles  governing 
contracts  entered  Into  by  correspondence. 
Briefly  summarized,  these  principles  are: 
That  it  is  for  the  court  to  determine  whether 
letters  which  have  passed  between  parties 
constitute  an  agreement  between  them ;  that 
to  constitute  a  binding  contract  made  in  this 
form  there  must  be  a  proposal  squarely  as- 
sented to;  if  the  acceptance  be  not  unquali- 
fied, or  go  to  tbe  actual  thing  proposed,  there 
Is  no  binding  contract:  that  a  proposal  to 
accept,  or  an  acceptance  based  upon  terms 
varying  from  those  offered.  Is  a  rejection 
of  the  offer ;  that  an  offer  imposes  no  obli- 
gation, unless  accepted  upon  the  terms  pro- 
posed, and  the  acceptance  must  be  absolute 
and  unquallfled,  for,  tf  qualified.  It  is  a  new 
proposal.  See,  also.  Pacific,  etc.,  Co.  v.  Rail- 
way Co.,  90  Oal.  627,  27  Pac.  525;  Harvey  T. 
Duffey,  99  Cal.  401,  33  Pac  897;  NUes  v. 
Hancock,  140  Cal.  157,  73  Pac  840 ;  Four  Oil 
Co.  V.  United  Oil  Producers,  145  Cal.  623, 
79  Pac.  366,  68  L.  B.  A.  220 ;  CIv.  Code,  §  15S0. 

Guided  by  the  principles  above  set  forth 
It  Is  quite  clear  to  our  minds  that  tbe  consent 
of  the  parties  to  the  same  subject-matter  In 
the  same  sense  is  not  shown  by  tbe  corre- 
spondence. In  replying  to  plaintiffs*  letter 
of  May  22d,  defendants  did  not  submit  an 
absolute  and  unequivocal  acceptance,  but 
coupled  It  with  a  new  condition.  Plaintiffs 
responded  by  accepting  the  condition,  but  In 
turn  coupled  their  acceptance  with  what  we 
think  must  have  been  Intended  as  a  still 
further  condition,  namely,  that  defendants 
execute  the  contract  Inclosed  with  plaintiffs' 
letter  of  acceptance,  which  bore  plaintiffs' 
signature.  Plaintiffs  by  their  language  in- 
dicated that  they  accepted  defendants*  offer 
on  condition  that  they  execute  tbe  contract 
Inclosed,  and  that  defendants  so  understood 
the  acceptance  is  shown  by  the  letter  of 
June  2d  written  by  one  of  the  defendants  to 
plalntifte.  The  ccmtract  sent  by  plaintiffs  to 
defendants  for  their  execution  contained  con- 
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dltloiiB  oflier  flum  fhose  mentioned  In  the 
correspondeno^  and.  considered  as  part  of 
plalntlfla'  acceptance  constituted  a  new  pro- 
posal to  which  It  is  not  pretended  that  de- 
fendants ever  consented.  There  was  then 
no  contract  for  lack  of  mutoal  consent  by 
agreement  "upon  the  same  thing  In  the  same 
sense.**  Civ.  Code.  S  1580. 
The  Jndgmmt  and  order  are  affirmed. 

We  orawor:  McLAUOHLZN,  J.i  BUCK- 
LES, J. 


1  Cal.  Am-  TB 
ENNIS  BROWN  GO.  T.  HtTRST  et  aL 

(Court  of  Appeal,  Third  District,  Galltomla, 
Oct.  16, 1905.   On  Rehearing.  Nor.  14,  1905.) 

1.  COKTBACT — CoRBEBFONDBNCa  —  CONBTBTJO- 

Tion— Question  fob  Coubt. 

Whether  certain  letters  which  passed  be- 
tween the  partiee  to  an  action  for  all»ed  breadi 
of  contract  constituted  a  contract  is  a  ^Qes- 
tion  for  the  court 

[E!d.  Note. — For  cases  In  point,  sse  ToL  11, 
Cent  Dig.  Contracts,  8  143.] 

2.  SALEe—CONTBAai^-QuXSTIOK  POB  COUBT. 

Where  defendant  made  plaintiff  an  offer 
to  sell  certain  potatoes,  whether  the  acceptance 
1^  plaintiff,  with  statement  as  to  when  he 
wanted  them  shipped,  rendered  the  acceptance 
conditional,  must  be  determined  by  the  court, 
under  Civ.  Code,  8  1649,  by  the  sense  in  whidi 
the  promisor  believed  at  the  time  of  mwk<"y 
it  that  the  promisee  understood  It. 

5.  Salkb  —  CoifTBAcr  —  Ofteb  aso  Acoept- 

ANCE, 

Plaintiff,  having  a  contract  for  the  pur- 
chase of  three  car  loads  of  potatoes  &om 
defMdants^  only  one  of  which  was  ready  for 
delivery,  and  the  last  of  which  did  not  go 
forward  until  May  1,  1901,  wired  defendants 
on  April  13.  1901,  for  offer  of  two  additional 
cars  for  shipment  "next  week,**  to  which  de- 
fendants replied,  offering  them  at  55  cents  net 
f.  0.  b.  OrMon,  and  pwntlff  replied,  accepting 
the  offer  ana  directing  shipment  of  one  car  "the 
latter  part  of  this  vreek  and  the  other  the  first 
of  next  week."  Bach  cars  were  not  shipped; 
d^endants  having  subsequently  notified  plain- 
tiff that  they  canceled  plaintiff's  "order  '  be- 
cause they  were  unable  to  obtain  the  potatoes. 
Held,  that  the  date  of  shiimmit  so  specified  in 
the  acceptance  did  not  In^tiduee  a  new  condi- 
tion, requiring  Its  acceptance  in  wder  to  con^ 
stitnte  a  contract 
4.  Sua. 

Where  defendants  offered  to  sell  plidntUf 

two  cars  "choice"  potatoes  at  a  specified  price, 
an  acceptance  requiring  the  potatoes  to  be 
strictly  choice  did  not  constitute  a  variance 
from  the  terms  of  the  offer.  In  ^ew  of  evidence 
that  there  was  no  difference  between  the  grade 
*'choice"  and  "strictly  ctuOsa?*  potatoes. 

6.  Contracts  —  IXTABZUTT  to  Pebfout— No- 
tice—Effect. 

Defendants  baving  notified  plaintiff  of  tiielr 
Inability  to  perform  and  having  canceled  tfie 
contract,  plaintiff  was  not  bound  to  show  its 
ability  or  readiness  to  pay  in  order  to  recover 
for  breach  thereof. 

6.  Pleading— AMEiTDUEnT—TniB. 

The  court  may  permit  an  amendment  of  the 
complaint  to  conform  to  the  proof,  after  the 
evidence  has  been  closed  and  the  cause  has  been 
submitted,  but  before  decision. 

[Ed.  Note. — For  cases  in  pointy  see  voL  39* 
Cent.  Dig.  Pleading.  8  605.] 

7.  Afpeai^Habhi.ebb  Ebboh— Bvidenok. 

Wher^  In  an  action  for  Iweach  of  ctmtraet 


SBPORTEB.  (CWU 

for  the  sale  of  potatoes  to  be  delivered  In 
Oregon,  the  court  found  that  the  contract  called 
for  delivery  as  late  as  April  20,  1901,  and  in 
awarding  oamages  adopted  the  lowest  price  at 
any  time  shown  by  toe  evidence,  defendants 
were  not  Injured  by  evidence  of  the  price  of 
potatoes  after  April  15th  in  Bacramecto,  less 
freight  from  Oregon  on  car  load  lots. 

8.  Appearanob— Pbocebs— Sebvicb— Waivee- 

Wbere  defendants  appeared  by  demurrer 
and  answer  and  submitted  to  the  jurisdiction 
of  the  court,  they  were  not  thereafter  entitled 
to  object  that  they  were  not  properly  served 
by  reason  of  nonresldoice. 

[Ed.  Note. — ^Por  cases  in  point,  see  voL  % 
Cent  Dig.  Appearance,  8  126.] 

9.  APPEAIf— HARMLEflS  EbBOB— EVIDENCE. 

Where,  in  an  action  for  breach  of  a  con- 
tract for  the  sale  of  potatoes,  the  potatoes  were 
not  In  fact  purchased  for  or  tendered  to  plahi* 
tiff  In  Orecon  or  elsewhere,  as  required  nw  the 
contract,  defendants  were  not  prejudiced  by 
the  admission  of  evidence  as  to  when  and  how 
the  potatoes  were  to  be  paid  for  and  tiiat  each 
car  was  to  be  inspected  at  destination  before 
payment  should  be  made. 

Appeal  from  Superior  Cour^  Sacramento 
County;  P<  3.  Shields,  Judge. 

Action  by  the  Ennle  Brown  Company 
-against  W.  S.  Hurst  and  others,  doing  busi- 
ness as  W.  S.  Hurst  ft  Co.  Judgment  was 
rendered  In  favor  of  plalnUfT,  and  from  an 
order  denying  defendants'  motion  fw  a  new 
trial  on  a  bill  of  exceptfrai^  tber  ax^ieaL  Af- 
flnned. 

Blnkson  ft  EUlott,  for  aKrallanta.  White 
ft  Miller,  for  respondent 

CHIPMAN,  P.  J.  Tills  is  an  actimi  for  dam- 
ages growing  out  of  a  contract  alleged  te 
have  been  entered  Into  betwera  tbe  plalntlO!, 
residing  In  Sacramento,  CaU  end  defendant; 
residing  In  Aurora.  Or.,  fOr  the  deUvery 
defendant  to  plalntifF  of  certain  two  car 
loads  of  potatoes.  Tin  complaint  allies 
that  tm  or  about  the  iStb  day  of  April.  1901, 
defendant  ^tered  Into  a  contract  In  writ- 
ing with  plaintiff  whereby  defOidant  sold 
to  plaintiff  and  plaintiff  purchased  from  de- 
fendant two  car  loads  of  potatoes  at  the 
agreed  price  of  S5  cmts  per  hundred  pounds, 
"which  said  two  car  loads  of  potatoes  were 
to  be  within  a  we^  tiiereafter  .dellTered 
deffflidant  to  plaintiff."  The  complaint  far- 
ther alleges  demand  for  the  delivery  and 
neglect  and  failure  upon  the  part  of  defteid- 
ant  to  omnply  therewith,  resnlting  to  plali^ 
tiff's  damage  In  the  sum  claimed  In  the  com- 
plaint. There  was  a  demurrer  Interposed  by 
defoidant  on  the  ground  of  Iiuufflcioicy  of 
focts,  which  was  OTOmled.  and  defendant 
answered,  denying  spedfldally  the  material 
allegations  of  the  complaint  As  a  separate 
answer  defendant  alleged  tiiat  he  was  at 
all  times  mentioned  In  the  complaint  absoit 
from  and  was  a  nonretident  of  tiie  state  of 
Oalifomla,  and  Is  and  was  a  reslduit  of  the 
state  of  Or^n,  and  that  no  personal  service 
of  summons  was  ever  made  upon  him  otbcr 
than  by  publication  thereof.  It  Is  fartb« 
allured  in  the  answer  that  all  the  transac- 
tions  and  negotiations  and  writings  that 
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took  place  between  plaintiff  and  defendant 
consist  of  letters  and  tel^ams  exchanged 
between  them,  and  did  not  and  do  not  con- 
etltnte  a  contract  between  defendant  and 
plaintiff.  The  conrt  found  tbat  on  the  13th 
day  of  April,  1901.  the  defendant  "doing 
business  under  the  Arm  name  of  W.  S.  Hurst 
ft  Co.  entered  into  a  contract  in  writing  with 
plaintiff  whereby  the  said  defendant  sold 
to  plaintiff  and  plaintiff  purchased  of  said 
defendant  two  car  loads  of  potatoes  at  the 
agreed  price  of  65  cents  per  hundred  pounds, 
which  said  two  car  loads  of  potatoes  were 
to  be  delivered  by  defendant  to  plaintiff 
within  a  week  thereafter" ;  that  plaintiff  de- 
manded delivery  thereof,  but  defendant  re- 
fused and  neglected  to  deliver  the  same,  to 
plaintiffs  damage  In  the  sum  of  $420;  "that 
said  defendant  based  his  refusal  to  deliver 
said  potatoes  solely  upon  the  ground  that  no 
jwtatoes  were  to  be  had;  that  speculators 
and  buyers  had  bought  up  all  potatoes  which 
could  be  found ;  and  that  lots  which  defend- 
ant had  bought  had  fallen  short  and  defend- 
ant was  unable  for  those  reasons  to  deliver 
the  potatoes  to  plaintiff."  As  conclusions  of 
law  the  court  found  that  plaintiff  Is  entitled 
to  judgment  for  the  sum  above  named  and 
judgment  was  tbereui>oa  duly  entered.  De- 
fendant moved  for  a  new  trial,  which  was 
denied,  and  be  appeals  from  the  order  upon 
bill  of  exceptions. 

The  contract  In  question  rests  upon  the 
letters  and  telegrams  exchanged  between  the 
parties,  and  an  understanding  of  the  ques- 
tions Involved  requires  that  this  correspond- 
ence should  be  fully  set  forth.  On  Satur- 
day, April  13,  1001,  plaintiff  sent  the  follow- 
ing telegram  to  defendant:  "Wire  lowest 
two  cars  choice  Bnrbanfas,  free  from  disease. 
Shipment  next  week."  This  telegram  was 
followed  by  letter  of  the  same  date  from 
plaintiff  to  defendant,  as  follows:  "Tonr 
letter  of  10th  Inst  at  band,  and  contents 
carefully  noted.  We  note  that  yon  are  ship- 
ping potatoes  north.  Suppose  they  are  for 
ttie  Alaskan  trade.  We  telegraphed  yon  to- 
day: 'Wire  ns  lowest  two  cars  choice  Bur- 
banks,  free  tram  disease.  Shipment  next 
week* — and  now  conflim  the  same,  and  we 
hope  to  receive  your  reply  in  a  short  time. 
If  your  price  is  reasonable,  we  will  order  two 
more  cftra  for  shipment  next  week."  Plain- 
tiff received  from  defendant  at  8:20  p.  m.  the 
same  day,  dated  at  Aurora,  Or.,  the  following 
reply:  "Otter  two  am  <±boice  Borbanks, 
flfty-flve  cents  net,  f.  o.  b.  Oregon,  from 
AnroTR.  O.  F.  X.  nineteen  six  eight  one.** 
The  concluding  words  of  the  telc^am,  "from 
Aurora,"  etc.,  refer  to  car  of  the  number 
stated,  which  was  one  of  a  three«ar  lot  of 
potatoes  prerionsly  ordered.  On  the  same 
day  (April  I8tb)  defendant  wrote  to  plalntlff» 
tollowing  this  telegram  that  date,  read- 
ing: "Inclosed  find  Invoice  and  shipping  re- 
ceipt for  first  car  of  ttiree  sold  yon  at  47^ 
cents  net  f4  o.  b.  cars  here  In  Or^n.  We 
bave  yonr  wire  requesting  lowest  price  on. 
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two  cars  more,  and  wired  yon  ton  ght  offer- 
ing two  cars  at  55  cento  net  f.  o.  b.  Oregon. 
We  are  buying  up  pototoes  at  several  pototo, 
and  do  not  know  where  we  will  ship  any 
certain  car  from,  so  make  our  prices  good 
for  any  point  along  the  line.  We  have  your 
favor  giving  shipping  Instructions  and  will 
try  to  have  cars  follow  each  other  five  days 
apart.  We  ship  with  vents  open  as  requir- 
ed." The  shipping  Instructions  referred  to 
In  the  last  clause  of  the  above  letter  mani- 
festly must  refer  to  previous  instructions  re- 
lating to  other  cars  given  in  the  letter  dated 
April  11th,  found  In  the  record.  The  next 
day,  April  14th,  was  Sunday,  and  on  Mon- 
day, April  15th,  the  following  telegram  was 
sent  by  plaintiff  to  defendant:  "Accept  of- 
fer two  cars  choice  Burbanks  flfty-flve  cents 
see  letter  shipping  instructions."  And  on 
the  following  day,  April  36tb,  plaintiff  wrote 
defendant  as  follows:  "Received  your  tele- 
gram yesterday  offering  two  cars  choice 
Burbanks  fifty-five  cmta  net  f.  o.  b.  Oregon, 
from  Aurora,  G.  F.  X.  nineteen  six  eight  one. 
We  Immediately  wired  you,  'Accept  offer  two 
cars  choice  Burbanks  fifty-five  cents  see  let- 
ter shipping  Instructions,'  and  now  confirm 
the  same.  Please  ship  one  of  these  cars  the 
latter  part  of  this  week  and  the  other  car 
the  first  of  next  week,  and  please  see  that 
we  get  strictly  choice  stot*."  On  April  17, 
1901,  plaintiff  wrote  to  defendant  acknowl- 
edging receipt  on  that  day  of  the  car  previ- 
ously referred  to  as  No.  19,681,  and  called 
attention  to  a  few  sacks  that  were  of  poor 
quality,  and  stating,  "Wish  you  would  see 
that  the  balance  of  our  pototoes  are  of  good 
size  and  well  graded  and  choice  pototoes. 
Do  not  ship  us  anything  that  Is  not  properly 
graded."  The  letter  also  called  attention 
to  short  welghto  of  the  car,  and  stated  that 
defendant  must  make  allowances  for  shrink- 
age, closing  as  follows:  "We  trust  the 
balance  of  your  pototoes  will  be  all  right 
and  that  the  welghto  will  hold  out"  On 
April  18, 1901,  plahitlff  wrote  defendant  stot- 
Ing  that  a  draft  for  the  car  numbered  19^681 
had  bem  presented  and  paid  that  day,  and 
said:  "We  expect  you  to  make  the  shrink- 
age good  aa  tbB  cars  you  ship  lata."  On 
April  19,  1901i  defendant  mailed  a  letter  to 
plaintiff.  Inclosing  Invoice  of  the  second  car 
of  potatoes  going  forward  that  day,  and 
acknowledging  receipt  of  plalnttfTs  letter  of 
April  17th.  and  stotlng  that  defendant  is  sell- 
ling  the  potatoes  f,  o,  h.  can  in  Oregon,  and 
that  he  does  not  think  he  should  stand  the 
shrinkage.  Among  other  things,  he  said: 
"We  think  you  will  find  tills  shlpmoit  runn 
better  than  the  first  car.  All  of  our  potatoes 
now  come  in  smalt  lots,  and  it  is  Impossible 
except  in  rare  Instonces  to  have  car  lots  run 
even ;  that  Is,  all  of  one  lot  We  are  obliged 
to  take  several  different  loto  to  make  up  a 
car.  Pototoes  are  getting  scarce,  and  we 
find  we  were  a  little  too  fast  to  selltog  you 
three  cars  at  47%  cents,  but  will  make  shlp- 
mento  Just  tbe  aaiae.'*  The  next  day,  April 
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20tti,  plalntiOa  Bent  tbe  following  ttiegramt 
"Wire  lowest  two  cars  cboice  Barbanks  free 
tcom  dtBease.  Answer  qolck."  To  wbich  de- 
fendant replied  <m  the  same  day  by  tele- 
grapb:  "No  apods  to  offer  today  getting 
scarce."  On  the  same  day  plaintiff  wrote 
to  defendant,  stathig  that  It  had  telegraphed 
tor  prices  on  potatoes,  admowledglng  the  re- 
ceipt of  his  answer  of  the  same  day,  and  con- 
cluded the  letto:  as  follows:  "Shonld  yon 
have  a  car  or  two  to  offer  by  Monday  or 
Tuesday,  please  wire  us  your  lowest  price. 
We  hope  by  that  time  you  will  be  able  to 
scrape  up  one  or  two  cars."  Defendant  on 
the  sane  iay,  April  20th,  wrote  to  plaintiff: 
"We  are  practically  out  of  the  market  for 
potatoes,  and  do  not  care  to  sell  any  more 
until  we  get  cleaned  np  on  what  we  have 
sold.  Should  we  have  any  later  on,  we  will 
write  or  wire  yon."  On  April  24th  plaintiff 
wrote  defendant  as  follows :  "As  we  haven't 
heard  from  you,  suppose  you  have  no  more 
potatoes  to  offer.  Should  you  have  a  car  or 
two  to  offer,  we  would  be  pleased  to  have 
yon  wire  as  your  lowest  price  on  receipt  of 
this  letter."  On  April  30th  plahitiff  tele- 
graphed defendant:  "Wire  car  number  date 
sbipment  last  car  also  quote  lowest  prices 
three  cars  choice  Burbanks.  Answer  quick." 
May  1,  1901,  defendant  telegraphed:  "Ship- 
ped 24th  S.  P.  38,570  none  to  offer  now."  On 
the  same  day,  May  1st,  plaintiff  telegraphed 
defendant:  "Onr  records  show  two  more 
cars  to  be  delivered  flfty-five  cents  hundred 
f,  0.  b.  when  will  you  ship  answer  quick." 
On  the  same  day  defendant  tel^raphed  to 
plaintiff:  "No  potatoes  to  be  had.  Have 
canceled  order.  See  letter."  On  Sunday  de- 
fendant wrote  plaintiff:  "Your  wires  at 
hand.  We  are  sorry  to  be  compelled  to  can- 
cel your  last  order  for  two  cars  of  potatoes 
at  55  cents  per  100.  We  have  had  a  hard 
time  to  find  the  potatoes  to  fill  the  first  order 
of  tiiree  cars.  We  find  that  apecnlators  and 
buyers  from  Portland  have  gone  out  and 
bought  up  every  lot  of  potatoes  that  could 
be  found,  and  now  it  is  impossible  to  pick 
up  any  potatoes  at  all.  This,  with  the  great 
falling  short  of  lots  that  we  had  bought,  has 
made  it  utterly  hupossible  for  us  to  continue 
shipping.  So  we  are  practically  out  of  the 
market  for  this  season."  There  were  some 
later  lett^s,  but  they  were  excluded  by  the 
court 

In  the  case  of  Wolf  v.  King  (Cal.  App.)  82 
Pac.  1055,  we  tiad  occasion  to  state  briefly 
the  rules  or  principles  governing  contracts 
entered  into  by  written  correspondence,  as 
follows:  "It  is  for  the  court  to  determine 
whether  letters  which  have  passed  between 
the  parties  constitute  an  agreement  between 
them.  To  constitute  a  binding  contract  made 
In  this  form,  there  must  be  a  proposal  square- 
ly assented  to.  If  the  acceptance  be  not  un- 
quallfled,  or  go  to  the  actual  thiag  proposed, 
there  Is  no  binding  contract  A  proposal  to 
accept,  or  an  acceptance  based  upon  terms 
varying  from  tbose  oflered*  la  a  rejection  of 


BEPORTER.  (CaL 

the  offer.  An  olla  Imposes  no  oblation,  un- 
less accepted  upon  the  terms  pnq;>0Bed  and 
the  acceptance  must  be  absolute  and  unquali- 
fied; for.  If  qualified.  It  is  a  new  proposal." 
See  cases  there  dted.  Appellant  claims  that 
there  were  two  material  particulars  In  which 
plaintiff's  acceptance  differed  from  its  orl^- 
nal  proposal :  First  the  time  of  shipment  was 
changed  from  two  cars  during  the  week  fol- 
lowing April  13tb  to  one  car  that  week  and 
one  car  the  first  of  the  week  thereafter;  and, 
second,  the  quality  of  the  potatoes  was  chan- 
ged from  "choice"  to  "strictly  choice."  It 
will  be  noticed  that  in  plaintiff's  letter  of 
April  16th  the  offer  of  defendant  is  confirmed 
In  the  exact  terms  stated  by  him.  Following 
this  absolute  confirmation  plaintiff  requests 
that  defendant  ship  the  first  car  that  week 
and  the  second  the  beginning  of  the  following 
week,  which  might  have  been  complied  with 
by  no  greater  delay  from  the  offer  and  accept- 
ance than  a  day;  for  he  could  have  shipped 
the  first  car  on  Saturday  of  the  first  week 
and  the  second  on  the  following  Monday. 
The  trial  court  manifestly  did  not  regard  this 
request  as  Introducing  any  new  or  material 
condition  into  the  transaction  or  changing  Its 
effect  in  any  material  respect  Defendant 
had  offered  two  cars  for  delivery  f .  o.  b.  that 
we^,  extending  to  Saturday,  and  the  request 
could  have  been  complied  with,  as  Just  sug- 
gested, by  sending  one  car  that  day  and  one 
car  on  the  following  Monday.  Defendant's 
tel^am  of  April  15th  was  an  absolute  ac- 
ceptance, and  completed  all  the  essential  ele- 
ments of  a  contract  and  the  letter  following 
the  telegram  on  the  16th  was  of  similar  Im- 
port, unless  the  request  as  to  the  shipment  of 
the  potatoes  and  the  request  that  "strictly" 
choice  potatoes  be  shipped  constituted  a  new 
proposal  or  a  rejection  of  the  first  one.  An 
Instructive  case  as  to  when  a  request  follow- 
ing an  absolute  acceptance,  will  be  regarded 
as  a  modification  of  a  proposal.  Is  found  In 
Turner  v.  McCormidi  (W.  Ya.)  49  S.  E.  28. 

If  there  was  uncertainty  or  ambiguity  as 
to  whether  plaintiff  meant  to  make  the  re- 
quest as  to  shipment  a  new  condition,  we  may 
look  to  the  surrounding  circmnstances  and  to 
the  subsequent  conduct  of  the  parties  to 
discover  whether  such  uncertainty  was  not 
removed  or  waived.  Civ.  Code,  fi  1647;  Code 
Civ.  Proc.  S  1860,  and  section  1870,  subd.  12. 
In  such  case  the  contract  "must  be  inter- 
preted in  the  sense  In  which  the  promisor  be- 
lieved, at  the  time  of  making  it,  that  the 
promisee  understood  it"  Civ.  Code,  §  1648. 
There  can  be  no  doubt  but  that  If  defend- 
ant had  shipped  the  potatoes  plaintiff  would 
have  been  bound  to  receive  them.  At  this 
time  plaintiff  and  defendant  were  dealing 
with  each  other  in  the  same  commodity. 
There  was  a  contract  for  three  car  loads  of 
potatoes  then  being  filled,  and  but  one  of 
these  was  ready  for  delivery,  the  second  one 
did  not  go  forward  until  April  19th,  and  the 
third  not  until  May  1st  During  this  time 
defendant  appears  to  have  been  endeaToring 
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to  find  potatoes  and  plaintiff  was  endeaTor* 
ing  to  place  with  him  additional  orders.  On 
April  20th  defendant  wrote  plaintiff,  In  reply 
to  an  Inquiry  for  mora  potatoes:  are 
practically  out  of  the  maifeet  tm  potatoes, 
and  do  not  care  to  sell  any  more  tintil  we  get 
cleaned  up  on  what  we  hare  sold."  And  on 
May  1st,  in  reply  to  plaintiff's  Inqtilry  as  to 
the  two  care  in  question,  defendant  telegraph- 
ed: "No  potatoes  to  be  had.  Hare  canceled 
order.  See  letter."  On  the  aame  day  defend- 
ant wrote  plaintiff;  "Tour  wires  at  hand. 
We  are  very  sorry  to  be  compelled  to  cancel 
your  last  order  for  two  care  of  potatoes  at 
55  cents  per  100.  We  had  a  hard  time  to  find 
potatoes  to  fill  the  flrat  order  of  three  cars." 
The  letter  explains  that  the  reason  why  de- 
f aidant  could  not  comply  was  because  others 
"had  gone  out  and  bought  up  every  lot  of 
potatoes  that  could  he  found,"  and  also  be- 
cause "the  great  falling  short  of  lots  we  had 
bonght  has  made  It  impossible  for  us  to  con- 
tinue shipping."  These  letters  and  teJsgrama 
Justify  the  inference  that  defendant  was  en- 
deavoring to  comply  with  his  contract,  and 
when  explaining  his  Inability  to  do  so  he  did 
not  pnt  bis  failure  on  the  ground  that  there 
was  no  contract,  hut  upon  the  sole  ground 
that  be  could  not  procure  the  potatoes  for  the 
reasons  stated.  When  he  spoke  of  canceling 
plaintiff's  "order,"  he  must  have  referred  to 
the  contract  in  question,  which  he  did  not 
cancel  until  May  1st  His  letter  of  April  20th 
will  bear  the  constniction  that  he  had  in 
mind  the  two  cars  as  among  the  potatoes 
sold  to  plaintiff.  We  think  plaintiff  had  the 
light  to  assume  that  defendant  understood 
plaintiff's  acceptance  as  plaintiff  understood 
it,  and  the  contract  "mnst  be  Interpreted  in 
ttie  sense  in  which  the  promisor  believed,  at 
the  time  of  making  it,  that  the  promisee 
understood  It"  Civ.  Code,  S  1649.  As  al- 
ready observed,  defendant,  In  his  telegram 
and  letter  of  May  let,  for  the  first  time  men- 
tions that  he  has  canceled  the  order,  and  on 
the  sole  ground  found  by  the  court  This,  to- 
gether with  other  facts  appearing,  would 
Justify  the  inference  that  defendant  had  all 
along  treated  the  contract  as  subsisting,  and 
that  plaintiff  had  relied  on  its  being  perform- 
ed by  defendant  Defendant  having  notified 
jilalntlff  of  his  inability  to  perform  and  of 
having  canceled  the  contract,  plaintiff  was 
not  called  npon  to  show  its  ability  or  readi- 
ness to  pay.  Pierce  v.  Lukens,  144  Cal.  397, 
77  Pac.  996.  It  is  urged  that  the  failure  of 
plaintiff  to  call  attention  to  the  unfilled  con- 
tract shows  that  it  was  not  relying  on  these 
two  care  undo:  the  contract  and  gives  rise 
as  much  to  an  Inference  against  plaintiff  as 
defendant's  silence  does  against  bim.  Bat  It 
may  be  answered  that  defendant  had  not  np 
to  May  let  completed  the  delivery  of  the 
three  cars,  and  was  meanwhile  doing  all  he 
could  to  find  potatoes  for  shipment  Plain- 
tiff might  well  infer  that  the  contract  for  the 
two  cars  would  be  taken  up  as  soon  as  the 
tluree  cars  w^  delivered,  and  as  soon  as  they 
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were  delivered  plaintiff  reminded  defendant 
of  the  unfilled  contract  for  the  cars  In  ques- 
tion. 

As  to  the  claim  that  the  request  that  de- 
fendant "see  that  strictly  choice  stock"  la 
shipped  was  a  change  in  the  original  proposal, 
there  might  be  force  in  the  cont«itIon  if  It 
could  be  said  that  on  the  face  of  the  letter 
the  word  "strictly"  was  unmistakably  in- 
tended to  designate  a  potato  of  different  grade 
from  one  denominated  as  *V:holoe,"  or  if  by 
usage  of  the  trade  there  was  a  recognised 
grade  of  "strictly  choice."  We  do  not  think, 
however,  that  requesting  plaintiff  to  see  that 
It  got  strictly  choice  stock  was  anything  more 
than  a  caution  that  defendant  would  see  that 
the  potatoes  came  up  to  the  grade  agreed 
upon.  Witness  Brown  testified  as  to  the 
grades  of  potatoes  tbm  In  the  Oregon  mar- 
ket: "There  are  three  grades,  good,  or  field, 
ran,  choice,  and  fancy.  A  good  potato  or 
field  run  potato  is  a  potato  Just  as  it  comes 
from  the  ground,  that  is  not  graded.  A 
<dioice  potato  is  one  that  Is  graded,  some  of 
the  poorer  ones  thrown  out  but  not  graded 
as  close  as  fancy.  Fancy  potatoes  are  all  the 
finest  ones  selected.  There  was  no  difference 
at  that  time  between  a  potato  des^nated  as 
choice  and  one  designated  as  strletiy  diolc&" 
Witness,  on  cross-examination,  was  asketf 
why  he  used  the  words  "strictly  choice,"  if  it 
meant  the  same  as  choice.  The  reply  was 
that  the  word  "strictly"  was  used  "to  A^lg- 
nate  Just  what  we  want  to  impress  It,  so  a 
man  would  not  make  any  mistake  In  deliver- 
ing something  not  up  to  choice  grade."  And 
this  would  seem  to  be  no  more  than  the 
natural  import  of  the  word  as  It  was  used. 

Appellant  claims  that  the  acceptance  most 
be  Identical  with  the  offer,  as  well  as  un- 
conditional (citing  9  Ency.  Law  &  Prac 
Bubd.  n,  p.  267).  and  that  U  the  offer  is 
to  do  a  definite  thing,  and  another  accepts 
conditionally  or  Introduces  a  new  term  lnt» 
the  acceptance,  his  answer  Is  either  an  ex- 
pression of  willingness  to  treat  or  it  is  a 
counter  proposal,  and  in  neither  case  Is  there 
an  agreement  If  It  be  meant  by  "identical" 
that  the  language  of  the  acceptance  must 
be  absolately  identical,  we  cannot  agree  with 
appellant  Any  form  of  expression  showing 
clearly  an  intention  to  accept  on  the  terms 
pnqMued — L  e.,  a  consent  to  the  same  sub- 
ject-matter In  the  same  soise — ^would  be 
sufficient^  if  not  coupled  with  some  new  con- 
dition, or  new  term  Implying  a  new  condi- 
tion, and  of  this  the  court  most  Judge  in 
giving  interpretation  to  the  correspondence. 

The  court  could  permit  an  amendment  of 
the  complaint  after  the  evidence  had  been 
closed  and  the  cause  had  been  submitted 
and  taken  under  advisement  and  before  deci- 
sion. Malonchi  v.  NichoUnl  (Cal.  App.)  82 
Pac.  1052;  Lee  v.  Murphy,  119  Cal.  364,  51 
Pac.  549,  955.  The  court  recited  In  its  order 
that  by  the  amendment  "defendants  were  not 
in  any  manner  misled  by  the  variance  be- 
tween said  pleadings  and  ptoota,  and  tiiat  said 
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nrlance  Is  immaterial."  Defendant  did  not 
ask  to  have  the  case  reopened  In  order  to 
enable  him  to  submit  additional  evidence, 
made  necessary  bj  the  amendment,  nor  did 
be  by  affidavit  or  otherwise  show  that  the 
amendment  would  result  to  his  Injury  un- 
less the  case  was  reopened  and  he  given 
opportunity  to  present  further  evidence. 

It  Is  claimed  that  the  court  erred  In 
ullowlng  plaintiff  to  prove  the  price  of  pota- 
toes after  April  IStti,  and  also  to  prove  the 
price  at  Sacramento.  The  evidence  went  to 
the  price  in  Oregon,  and  also  in  Sacramento, 
less  freight  firom  Oregon  on  car  load  lota. 
The  contract  as  found  by  the  court  called 
for  delivery  as  late  as  April  20th.  The 
market  price  at  no  time  after  the  20th  was 
less  than  the  evidence  showed,  and  as  the 
court  adopted  the  lowest  price  at  any  point 
shown  by  any  of  the  evidence  defendant 
was  not  injored  diowlng  the  price  at 
Sacramento. 

The  motion  for  nonsuit  was  rightly  denied. 
Immediately  after  the  motion  was  denied 
plaintiff  obtained  leave  to  reopen  bis  case, 
and  no  motion  for  nonsuit  was  thereafter 
made.  There  was  sufficient  evidence  when 
the  motion  was  made  to  go  to  the  jury.  The 
point  that  the  court  was  without  jurisdiction 
of  the  person  of  defendant  was  not  well 
taken,  for  he  appeared  by  demurrer  and  an- 
swer and  submitted  himself  to  the  jurlsdlc* 
tlon  of  the  court 

Error  is  urged  because  the  court  permitted 
plaintiff  to  prove  when  and  how  the  pota- 
toes were  to  be  paid  for,  and  that  each  car 
was  to  be  Inspected  at  Sacramento  before 
the  draft  for  its  payment  was  made.  It  Is, 
perhaps,  not  apparent  why  this  evidence 
was  admitted,  unless  It  was  to  meet  a  claim 
that  delivery  and  payment  were  to  be  made 
In  Oregon  f.  o.  b.  cars.  The  evidence  was 
that  in  previous  similar  contracts  payment 
was  made  at  Sacramento  after  plaintiff  bad 
inspected  the  potatoes,  the  seller  sending 
draft,  with  bill  of  lading  and  Invoice,  and 
this  was  the  usage,  as  the  evidence  showed. 
In  no  event  can  we  see  that  the  evidence 
could  hare  been  prejudicial.  The  potatoes 
were  not  in  fact  purchased  for  or  tendered 
to  plaintiff  in  Or^on  or  elsewhere. 

We  have  endeavored  to  dispose  of  the 
points  made  In  appellant's  brief,  and,  find- 
ing no  prejudicial  error  In  the  record^  the 
order  Is  affirmed. 

We  concur:  BUCKLES,  J.;  MCLAUGH- 
LIN, J. 

On  Petition  for  Rehearing 

CniPMAN,  P.  J.  In  his  petition  for  a 
rehearing  appellant  calls  attention  to  one 
point  urged  In  the  opening  brief  which  was 
not  noticed  in  the  opinion,  namely,  that  a 
custom  and  usage  prevailed  between  plaintiff 
and  defendant,  and  between  plaintiff  and 
other  yersons  in  Oregon  with  whom  it  had 


dealings,  to  the  effect  that  the  sale  was 
not  complete  until  plaintiff's  acceptance  of 
the  seller's  offer  was  confirmed  by  the 
latter.  There  was  evidence  tending  to  es- 
tablish the  custom  as  claimed  by  defendant, 
but  there  was  evidence  the  other  way  suffi- 
cient to  produce  a  conflict  Besides,  if  there 
bad  been  a  nsage  between  the  parties  In 
former  dealings,  It  could  be  disregarded  or 
waived  by  them  In  any  partlcalar  transac- 
tion. We  think  the  evidence  in  the  present 
case  shows  that  both  parties  treated  the 
order  as  acc^ted  withoat  fortlur  conflnna- 
tion  on  the  part  of  either. 

We  have  re-examined  the  other  questions 
and  do  not  find  error  In  cor  former  conclu- 
sions. We  think  appellant  disposed,  in  bis 
argument  to  overlo(dc  the  tone  of  the  rule 
where  the  evidence  In  the  ease  Is  omfllcting. 

Rehearing  denied. 

We  coocur:  BUCKLES,  J.;  MCLAUGH- 
LIN, J. 


1  Cal.  App.  m 
BLACK  T.  VERMONT  MARBLE  CO, 

(Court  of  An>eal.  First  Diatrid^  CUifomia. 
Oct.  10.  3S0B.) 

1.  cokpobatioiis  ~  fobetqn  cobfobations— 
Regulation— Statutes. 

Act  April  1,  1872  (St  1871-72,  p.  826,  c 
566).  as  amended  by  Act  1S&9  (St  1889,  p.  Ill, 
c.  94),  declaring  that  every  foreign  corporation 
within  60  days  from  the  date  it  commenced 
to  do  business  within  the  state  should  designate 
a  resident  of  the  county  in  which  its  principal 
business  was  conducted  on  whom  process  mifht 
be  served,  which  designation  should  be  filed 
with  the  Secretary  of  State,  etc.,  did  not  pro- 
hibit a  foreign  con>oration  from  engaging  in 
business  within  the  state  before  filing  such 
designation,  nor  affect  the  validity  of  any  trans- 
action or  contract  entered  Into  by  It  prior  to 
tliat  time. 

2.  Same— Right  to  Sui. 

Act  April  1,  1872  (St  3871-72.  p.  826, 
c  56G),  as  amended  by  Act  1899  (St  1889.  p. 
Ill,  c  94),  requiring  foreign  Corporations  to 
file  a  designation  of  a  person  on  whom  pro- 
cess may  be  served  withm  GO  days  after  com- 
mencing buainess  within  the  state,  and  providing 
that  unless  it  does  so  it  shall  not  "maintain" 
any  action  in  the  courts  of  the  state,  does  not 
deprive  foreign  corporations  of  the  right  "at 
Einy  time  to  commence  an  action  for  the  pro- 
tection of  its  property  or  the  enforcement  of 
its  rights  by  complying  with  the  provisions  of 
the  statute. 

3.  COBPOBATIONH  — FORErON  COSPOBATIONS — 

Process  —  Designation  or  AoEzra  —  Stat- 
utes— CONSTBUCTION. 
Act  April  1.  18(2  (St  1871-72,  p.  826,  c 
586).  as  amended  by  Act  1899  (St  1899,  p.  Ill, 
c.  94),  requires  every  forei^  corporation  with- 
in 60  days  after  commencing  business  within 
the  state  to  designate  a  pem>n  on  whom  pro- 
cess may  be  served  and  file  such  designation 
in  the  office  of  the  Secretary  of  State,  and 
section  3  declares  that  every  f  orrign  corporation 
complying  therewith  shall  be  entitied  to  die 
benefit  of  the  laws  for  the  limitation  of  dvil 
actions.  Held,  that  such  section  is  prospective 
only,  so  that  a  foreign  corporation,  not  having 
filed  such  designation  until  after  commeneement 
of  an  action  against  It.  was  not  eatitled  to  the 
benefit     limitations  as  a  defense  to  such  action. 
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Appeal  from  Sup^ior  Court,  City  and  Coun- 
ty ot  San  Francisco;  Frank  H.  Kerrfgan, 
Judge. 

Action  by  Annie  Black,  as  administratrix, 
etc.,  against  tbe  Yermont  Marble  Company. 
From  a  Jodgment  in  favor  of  defendant,  and 
tnm  an  order  denying  plaintiff's  motion  for 
a  new  trial,  abe  appeals.  Revarsed. 

Bebearlng  denied  by  Supreme  Court  Decem- 
ber 8,  1906. 

George  A.  Sargent^  for  appellant  F.  Wil- 
liam Reade^  for  respondent. 

HABRISON,  P.  J.  Action  to  recover  from 
the  defradant  cwtaln  mon^  recelTed  by  it 
upon  a  sale  1^  tbe  sheriff  of  certain  merchan- 
dise belonging  to  the  defendant  The  facts 
connected  with  the  transaction  are  glv^  In 
the  opinion  In  an  action  between  the  same 
parties  r^orted  at  137  CaL  688,  70  Pac.  776; 
the  difference  between  the  two  actions  being 
that  the  former  was  an  action  In  claim  and 
delivery  for  property  purchased  by  the  de- 
fendant at  the  BherilTs  sale  therein  referred  to. 
wbile  this  is  tcr  moneys  received  by  tiie 
defendant  flrom  the  sheriff  vpon  the  sale  by 
him  to  other  persons.  The  defendant  sets 
up  in  his  answer,  as  special  defenses  to  the 
action,  the  statute  of  Itmitatlons  and  tbe 
pendency  of  another  action.  Upon  this  lat- 
ter defense  the  court  found  that  the  action 
referred  to  was  not  for  the  same  cause  of 
action  as  that  set  forth  in  the  complaint 
herein,  but  found  that  tbe  plaintiff's  cause 
of  action  accrued  more  than  three  years  prior 
to  tbe  commencement  of  the  presoit  action, 
and  Is  barred  by  Bubdivlslon  1  of  section  339 
of  tbe  Code  of  Civil  Procedure.  Judgment 
was  thereupon  rendered  in  favw  of  the  de- 
fendant, from  which,  and  from  an  order 
denying  a  new  trial,  the  plaintiff  has  ap- 
pealed. 

The  only  question  presented  upon  this  ap- 
peal Is  whether  the  plaintUTs  cause  of  action 
is  barred  by  the  statute  of  limitations.  The 
defendant  is  a  foreign  corporation,  and  the 
present  action  against  It  was  commenced  Octo- 
ber 3,  1900.  The  appellant  contends  that 
the  statute  of  limitations  Is  not  available  to 
the  defendant  as  a  defense  herein,  for  the 
reason  that  it  did  not  at  any  time  prior  to 
May  2,  1901,  file  with  the  Secretary  of  State 
any  designation  of  a  person  upon  whom  pro- 
cess against  It  might  be  served,  as  is  required 
under  the  act  of  April  1,  1872  (St  1871-72, 
p.  826,  c.  566),  as  amended  by  the  act  of  March 
17,  1899  (St  1899,  p.  Ill,  c.  94).  The  right 
of  a  state  to  prescribe  the  terms  upon  which 
a  foreign  corporation  may  carry  on  business 
within  Its  territory  la  well  established.  Coop- 
er Mfg.  Co.  V.  Ferguson,  113  U.  S.  727,  6  Sup. 
Ct  739,  28  L.  Ed.  1187.  "Having  no  absolute 
right  of  recognition  In  other  states,  but  de- 
pendent for  such  recognition  and  enforcement 
of  its  rights  upon  their  assent  It  follows  as 
a  matter  of  course  that  such  assent  may  be 
granted  upon  such  terms  and  condltlcna  as 


those  states  may  think  proper  to  impose 
They  may  exclude  the  foreign  corporation 
entirely,  they  may  rcetrict  its  business  to 
particular  localities,  or  they  may  exact  such 
security  for  the  performance  of  its  contract 
with  their  citizens  as  in  their  Judgment  may 
best  promote  tbe  public  Interest  The  whole 
matter  rests  In  their  discretion."  Paul  t. 
Yirginia,  8  Wall.  168,  19  L.  Ed.  857.  In 
Hooper  V.  California,  156  U.  S.  648,  16  Sup. 
Ct  207, 89  li.  Ed.  297,  the  same  court  said :  "The 
state  of  California  has  the  power  to  exclude  for- 
eign Insurance  companies  altogether  from  her 
territory,  whether  they  were  formed  tor  the 
purpose  of  doing  a  Are  or  marine  bustneas.  She 
has  the  power,  if  ^e  allows  any  such  com- 
panics  to  enter  her  confines,  to  detmnine  the 
conditions  on  wbkSi  tbe  enfry  shall  be  made. 
*  *  *  The  power  to  ezcHnde  embraces  tbe 
power  to  relate— to  enact  and  enforce  all 
l^sIaUon  in  r^^axd  to  things  done  within  the 
territory  of  tbe  state,  vhldb  may  be  directly 
or  Inddentally  reQiil8it»  In  ordw  to  raider 
the  uforcatnent  of  lite  conceded  power  ef- 
flcadons  to  tbe  follest  extent  subject  always, 
of  coufae,  to  the  paramount  authority  of  tbe 
Oonstltatlon  cl  13w  United  States.**  Bee,  also, 
Di^le  T.  Continental  Inanrance  Company.  04 
U.  B.  S86,  24  L.  Bd.  148. 

By  the  aAncsald  act  of  April  1,  1672,  the 
state  of  California  has  dedared  that  every 
foreign  corporation  shall  "wlthUi  sixty  days 
from  the  time  of  oommencliw  to  do  bnrtness 
in  tiie  state  derignate  some  person  residing 
In  the  eonntr  In  which  the  principal  place  of 
buslnees  is,  upon  whom  process  may  be 
served,  and  file  snch  designation  In  tiie  office 
ot  the  Secretary  of  State";  and  In  tbe  second 
section  of  tite  act  has  presolbed,  as  a  penalty 
for  failing  to  make  and  file  snch  desi^ution, 
that  It  "shall  be  denied  the  benefit  of  the 
laws  of  this  state  limiting  the  time  for  the 
commencement  of  civil  actions."  The  statute 
of  limitations  is  purely  a  matter  of  legisla- 
tive creation.  In  the  absence  of  any  statute 
upon  the  subject,  lapse  of  time  would  not 
constitute  a  defense  to  the  right  to  enforce 
an  obligation.  The  Legislature  has  prescrib- 
ed different  periods  of  time  within  which 
different  species  of  obligations  may  be  en- 
forced, and  to  some  obligations  It  bas  de- 
clared that  there  shall  be  no  limitation  of 
time  for  their  enforcement  through  Its  courts. 
Code  Civ.  Proc.  g  348.  It  would  hare  been 
competent  for  the  Legislature  to  declare  that 
there  should  be  no  limitation  of  time  against 
the  enforcement  of  any  obligation  of  a  for- 
eign corporation;  and  Its  declaration  that  up- 
on its  failure  to  file  the  above  designation 
with  the  Secretory  of  State  It  shall  be  denied 
the  benefit  of  the  statute  of  limitations  was 
only  an  exercise  of  this  admitted  power.  "We 
have  not  been  dted  to  any  authority  In  which 
a  statute  like  the  one  under  consideration 
contained  prohibitory  provisions  like  the  fore- 
going. Lawrence  v.  Ballou,  50  Cal.  258,  relied 
upon  by  tbe  defendant  was  decided  before 
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the  enactmeut  of  tbe  above  statute;  and  what 
was  there  decided  was  that  a  foreign  corpo- 
ration, having  a  uianaglng  agent  exercising 
his  authority  as  such  In  this  state,  is  not 
"absent  from  the  state"  so  as  to  prevent 
the  running  of  the  statute  of  limitations  or 
deprive  It  of  the  benefit  of  the  statute.  This 
principle  is  all  that  was  declared  In  Turcott 
V.  Railroad,  101  Tenn.  102,  45  S.  W.  1067,  40 
L.  R.  A.  768,  70  Am.  St  Eep.  661,  and  King 
v.  NaUonal  M.  Co.,  4  Mont  1, 1  Pac.  727.  In 
Harrlgan  t.  Home  Life  Ins.  Co.,  128  Cal. 
531,  58  Pac.  ISO,  61  Pac.  99.  It  was  held  that 
tbe  statute  was  inaf^licable  to  a  foreign  In- 
surance corporation  bj  reason  of  other  stat- 
utes directly  applicable  to  such  corporations. 

The  foregoing  provisions  in  the  act  of 
1872  were  not  changed  by  the  amendatory 
act  of  1899;  the  amendments  therein  merely 
providing  that  the  person  to  be  designated 
by  the  coriwration  should  reside  in  this 
state,  and  adding  to  the  penalty  for  failure 
to  make  and  file  the  declaration  that  the 
corporation  "shall  not  maintain  or  defend 
any  action  or  proceeding  In  any  court  of  this 
state  unless  such  corporation  shall  have  com- 
piled with  the  provisions  of  section  1  of  this 
act"  By  this  legislation  the  state  of  Cali- 
fornia does  not  purport  to  prohibit  a  foreign 
corporation  from  engaging  in  business  before 
filing  the  designation  therein  named,  or  to 
affect  the  validity  of  any  transaction  it  may 
enter  into  or  any  contract  It  may  make. 
Fritts  T.  Palmer,  132  U.  S.  282.  10  Sap.  Ct 
83,  33  li.  Ed.  SIT.  Neither  does  tbe  provi- 
sion that  It  shall  not  "maintmin"  any  action 
in  the  courts  of  the  state  deny  It  Hie  right 
at  any  time  to  commence  an  action  for  the 
protection  of  its  property  or  the  enforcement 
of  its  rights  (UUey  t.  Clark-Gardner  L.  M. 
Co.,  4  Colo.  3(IS);  and  It  is  within  Its  power 
at  any  time  after  the  comm«icement  of  the 
action  to  comply  with  tbe  statute  and  there- 
after "maintain"  sncb  aetl(m  (Cal.  8.  &  L. 
Soc  T.  Harris,  111  CaL  188,  43  Pac.  625; 
Ward  Land  ft  Stock  Co.  t.  Mapes  (opinion 
filed  Sept  19,  1906)  82  Pac  426;  Carson 
Rand  Co.  t.  Stem,  128  Mo.  881.  81  S.  W.  772, 
32  L.  B.  A.  420).  Whether  the  prohibition 
against  defending  an  action  in  case  of  its 
noncompliance  with  tlie  statute  wonld  au- 
thorize a  judgment  against  the  corporation 
as  upon  a  default  may  be  open  to  dispute. 
It  Is  not  to  be  supposed  that  tbe  Legislature, 
by  taking  away  the  right  to  defend  any  ac- 
tion. Intended  that  tbe  corporation  should 
be  witbont  the  protection  of  tbe  law.  or  tlmt 
its  pn^orty  might  be  confiscated  through 
the  forms  of  law  without  any  right  to  de- 
fend against  the  same.  See  Windsor  v.  Mc- 
Veigh. 93  U.  S.  274, 23  L.  Ed.  814.  The  ques- 
tion, however,  is  not  presented  upon  tbe 
present  appeal.  The  corporation  herein  is 
not  the  plaintiff,  and  the  action  was  not 
brought  upon  any  contract  or  transaction 
made  by  It  but  was  brought  to  recover  from 
it  the  damage  sustained  by  reason  of  a  tort 


committed  by  It  within  this  state.  Its  right 
to  defend  tbe  action  was  not  questioned  In 
the  court  below;  and  it  did  In  fact  Inter- 
pose an  answer  to  the  complaint  traversing 
many  of  its  allegations  and  setting  up  the 
foregoing  special  defenses,  and  at  the  trial 
appeared  and  contested  the  plaintilTs  right 
of  recovery.  Under  section  462  of  the  Code 
of  Civil  Procedure  its  special  defense  of  the 
statute  of  iimltatious  (section  339.  subd.  1) 
was  deemed  controverted  by  the  plaintifT. 
and  by  section  458  it  then  became  Incumbent 
upon  the  defendant  to  establish  at  the  trial 
facts  showing  that  the  cause  of  action  was 
so  barred. 

Tbe  averment  in  the  complaint  tbat  the 
platntlfTs  cause  of  action  arose  from  the 
conversion  by  tbe  defendant  of  certain  mer- 
chandise made  the  above  statute  of  limita- 
tions applicable:  but  by  reason  of  tbe  further 
averment  therein,  admitted  by  the  answer, 
tbat  the  defendant  was  a  foreign  corporation, 
the  above-mentioned  act  of  1899  took  from 
the  defendant  tbe  right  to  avail  Itself  of  this 
defense,  unless  It  should  show  tbat  It  bad 
complied  with  that  act  by  filing  with  the 
Secretary  of  State  tbe  designation  therein 
specified.  The  admission  that  for  seven 
years  prior  to  tbe  commencement  of  the  ac- 
tion it  had  maintained  a  branch  office  and 
place  of  business  at  a  specified  place  in  San 
Francisco,  and  had  been  there  represented 
by  its  general  managers,  who  were  at  all 
times  in  charge  thereof,  coupled  with  tbe 
facts  shown  at  tbe  trial  and  ttie  admissions 
in  tbe  pleading  sufiScIently  showed  tliat  it 
was  "doing  business"  within  the  state.  To 
meet  the  above  requlremoit  tbe  defendant 
introduced  and  read  in  evidence  a  document, 
certified  by  tbe  Secretary  of  State  to  be  a 
correct  copy  of  an  original  "C^tlflcate  of 
tbe  designation  of  agent"  of  ^e  defendant 
on  file  In  his  office.  In  which  the  defendant, 
after  reciting  that  it  Is  a  for^gn  corpcaratloii 
"having  a  branch  office  and  doing  business"' 
in  San  Francisco,  appoints  and  deslgnatea 
M.  3.  Hawley  as  a  person  vpon  whom  process 
may  be  served  and  as  its  agent  and  repre- 
sentative for  that  purpose.  Tills  instnnnent 
is  not  signed  by  any  officer  of  the  defendant; 
nor  is  it  authenticated  by  Ite  corpcwato  seal; 
but  It  purports  to  have  been  made  by  M.  J. 
Hawley  as  attorney  in  tact  of  the  defendant 
It  is  without  date,  and  was  filed  In  the  <^ca 
of  the  Secretary  of  State  Blay  2,  WOl,  It 
Is  executed  1^  Hawley,  is  not  itself  In  any 
way  authenticated,  nor  was  fb&ee  any  evi- 
dence of  any  authority  from  the  defendant 
to  Hawley  to  make  such  designation.  It 
is  contended  tlut  for  these  rauons  it  fails 
to  show  that  the  "corporation"  eva  designat- 
ed Mr.  Hawley  as  a  person  upon  whom  pro- 
cess a^lnst  it  could  be  served.  As.  how- 
ever, we  are  of  tiie  opinion  tliat  for  other 
reasons  tbe  judgment  must  be  reversed.  It  Is 
not  necessary  to  determine  tbe  validity  (tf 
these  objections. 
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The  defendant  contenda  that,  by  virtue 
of  section  3  (page  112)  of  the  aforesaid  act, 
the  effect  of  filing  the  designation  with  the 
Secretaiy  of  State  after  the  present  action 
had  been  commenced  was  to  create  in  Its 
favor  the  same  right  to  Involve  the  statnte 
of  limitations  against  the  plaintiff's  actions 
herein  as  it  would  have  bad  if  such  designa- 
tion bad  been  filed  before  the  action  was 
commenced  or  its  obligation  to  the  pialutifr 
was  Incurred.  We  are,  however,  unable  to 
assent  to  this  proposition.  Section  3  of  the 
act  declares  that  every  foreign  corporation 
which  sbail  comply  with  the  provisions  of 
section  1  shall  be  entitled  to  the  benefit  of 
the  laws  for  the  limitation  of  civil  actions. 
This  section  Is  by  its  terms  proactive  in 
Its  operation,  and  under  weli-recognized  rules 
of  statutory  construction  would  entitle  the 
defendant  to  only  such  benefit  as  might  ac- 
crue after  filing  the  designation.  The  pres- 
ent action  was  commenced  in  1900.  At  that 
time,  and  until  the  day  before  the  trial  there- 
of was  had,  by  virtue  of  the  above  declara- 
tion of  the  Legislature,  the  defendant  was 
not  entitled  to  the  benefit  of  the  statnte  of 
limitations;  and.  the  plaintiff  had  therefore 
a  right  of  recovery  Irrespective  of  the  lapse 
of  time  subsequent  to  the  accrual  of  her 
right  of  action.  A  statute  of  limitations 
enacted  by  the  Legislature  after  the  com- 
mencement of  an  action,  which  would  de- 
prive plaintiff  of  his  right  of  recovery  there- 
in, would  be  Invalid,  and  the  statute  in  ques 
tion  is  not  to  be  construed  as  having  that 
effect  or  as  giving  to  the  defendant  a  de- 
fense which  It  did  not  have  when  the  action 
was  commenced.  The  Legislature  did  not 
Intend  by  this  section  that,  upon  filing  a 
designation  after  an  action  bad  been  com- 
menced, the  facts  which,  In  the  iH'evlous 
section  It  had  declared  should  not  be  avail- 
able as  a  defense,  should  constitute  a  de- 
fense. The  cause  of  action  existing  in  fa- 
vor of  the  plaintiff  when  she  filed  her  com- 
plaint was  property  of  which  she  could  not 
be  deprived  by  the  subsequent  enactment  of 
any  statute,  and  a  statute  which  should  oper- 
ate to  give  such  effect  to  any  subsequent  act 
of  the  defendant  would  be  equally  invalid. 
The  superior  court  therefore  erred  In  hold- 
ing that  the  plaintiff's  cause  of  action  was 
barred  by  the  statute  of  limitations. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  COOPEB,  J.;  HALL^  J. 


1  Cal.  App.  634 

ALPBR  et  al.  r.  TORMET  et  al.  (WITTEN- 
MYER,  Intervener). 

(Court  of  Appeal,  Third  District.  California. 
Sept.  23,  1905.) 

FixTUREB— Between  ysKooa  and  Pubcuas- 
EX— VnLAiD  Raiu, 

Intervmer,  as  assignee  in  insolvency  of  a 
corporation,  conveyed  to  plaintiff  certain  land, 
together  with  all  the  buildings,  machinery,  fit- 
tiagsb  and  appurtenances  erected  or  in  pro* 


cess  of  erection,  and  all  the  railroad  tracks 

and  railroad  superstructures  previously  built 
by  the  corporation  and  used  in  connection  with 
toe  improvements  and  machinery.  Thereafter  a 
controversy  arose  as  to  whether  certain  prop- 
erty on  the  premises  sold  and  used  in  connec- 
tion with  the  business  was  "personal  property 
not  sold  at  said  sale"  or  was  fixtures  passing 
with  the  freehold,  which  was  compromised  by  a 
stipulation  containing  an  admission  that  all 
of  the  property  "in  and  about  said  premises" 
should  DAsa  as  fixtures  with  the  realty.  Held. 
that  neither  the  conveyance  nor  the  stipula- 
tion passed  to  tlie  plainti£[  certain  unlaid  rails 
wlilcn  were  not  on  the  property  sold,  of  the 
existence  of  which  the  assignee  nad  no  knowl- 
edge and  which  plaintiff  the  foiiowing  year 
requested  to  be  assessed  as  personal  property 
under  the  designation  of  "old  Iron." 

Ai^>eal  from  Superior  Court,  Contra  Costa 
County ;  William  S.  Wells,  Judge. 

Action  by  A.  Alper  and  others  against 
Patrick  Tormey,  In  which  L.  C.  Wlttenmyer, 
assignee  of  the  Union  Stockyard  Company, 
Intervened.  From  a  Judgment  In  favor  of 
Intervener,  plalntUCs  anieaL  Affirmed. 

Louis  BruwuHtoui^  for  appellants.  R.  H. 
Latimer  and  W.  B.  Tinning,  tor  respondents. 

HcLAUOHLIN,  J.  This  is  an  action  to 
recover  60  tons  of  ffteel  rails.  At  the  time 
the  action  was  commenced  tiie  property  In 
controversy  was  In  the  possession  of  defend- 
ant Tonn^,  but  at  the  trial  be  expressly  dis- 
claimed' all  interest  In  the  rails.  Subsequent 
to  the  commencement  of  the  oction  defendant 
Wlttenmyer,  as  assignee  of  the  Union  Stodc- 
yard  Company,  an  Insolvent  d^tor,  filed  his 
complaint  In  Intervention,  and  set  np  bis 
claim  to  the  possession  and  ownership  of 
said  rails  as  such  assignee.  Judgment  was 
entered  In  favor  of  the  Intervener,  and 
plaintiffs  appeal  ^m  an  order  denj^g  tbeli 
motion  for  a  new  trial. 

Appellants  contend  that  tbe  evidence  is  In- 
snfflclent  to  sustain  the  findings,  and  the 
question  thus  presented,  boiled  down  to  Its 
essence.  Involves  tbe  ownership  of  the  rails 
here  in  controversy.  It  Is  admitted  that  the 
rails  were  owned  by  the  insolvent  corpora- 
tion, and  passed  to  the  Intervener  by  virtue  of 
tbe  assignment  to  him.  But  it  la  claimed 
that  they  were  Included  In  a  sale  of  certain 
property  of  snch  corporation  made  by  the 
assignee  to  plaintiff  Alper.  At  the  time 
the  action  was  commenced  the  rails  were 
lying  upon  land  owned  by  defendant  Tormey. 
Tbey  had  been  brought  there  and,  as  he  put 
it,  "stored"  on  the  land  with  his  consent. 
The  Union  Stockyard  Company  owned  a  plant 
wbicb  covered  about  So  acres,  and  in  con- 
nection therewith  operated  spur  tracks  which 
passed  over  Tormey's  land.  These  rails  were 
not  laid,  but  were  lying  on  the  ground  about 
50  feet  from  snch  tracks,  at  a  point  about 
300  feet  from  the  line  of  the  Union  Stock- 
yard Company's  property.  The  undisputed 
facts  touching  the  sale  out  of  which  this  liti- 
gation arose  may  be  briefly  stated  as  follows : 
On  November  12,  1900,  the  intervener,  as  as- 
signee sold  to  plaintiff  Alper  all  tbe  right. 


Digitized  by  Google 


1064 


82  FACIFIO 


BEPOBTEK. 


(OtL 


title,  and  Interest  of  eald  Inaolvent  and  said 
aBslgnee  la  and  to  certain  blocka  of  land  In 
Bodeo,  Contra  Costa  county,  "togetbw  with 
all  tbe  buildings,  machinery,  and  fittings,  cor- 
rals, pens,  sheds  and  appurtenances  now 
erected  or  In  prooesa  of  erectlcai  npoa.  said 
blodra,  and  all  and  every  tbe  ralbroad  tracks 
and  railroad  superatracturea,  wbldi  baTe 
beretofore  been  built  by  the  Union  Stodcyard 
Company  of  San  Frandsco  •  •  •  and  used 
or  intended  to  be  used  in  connection  with  tbe 
improrementa  and  machinery  in  said  blocka.  ** 
Tills  sale  was  confirmed  by  the  court,  but 
dlspntes  arose  touching  the  payment  of  taxes, 
and  "whether  certain  pn^erty  in  and  upon 
the  above-described  premises  and  used  In 
connection  with  the  business  formerly  carried 
<m  tliere  was  personal  property  and  not  sold 
at  said  Bale,"  or  "fixtures  passing  with  tbe 
fretfiold*  said  prc^erty  consisting  among 
otiier  things  of  two  safea,  tools  and  traTeliug 
hooka."  On  December  19,  1000,  the  parties 
»tered  Into  a  stipulation  embodying  the 
forgoing  facta,  and  reciting  tbat  tbe  matters 
in  controversy  should  be  submitted  to  the 
court  for  consideration.  Two  days  later  the 
assignee  filed  a  petition  for  leave  to  com- 
promise such  disputes,  and  on  December  22d 
the  court  made  Its  order  authortzing  a  com- 
promise pursuant  to  the  terms  of  the  stipula- 
tion, and  tbe  delivery  of  a  conveyance  of  tbe 
assignee's  interest  in  tbe  real  property  sold, 
with  an  admission  tliat  "all  of  the  property  in 
and  about  said  premises  stiall  pass  as  flztares 
with  said  realty."  Thereupon  said  Intervener 
executed  and  deliv^ed  to  Alper  an  Instru- 
ment reciting  that  intervener  had  sold  all  of 
bis  right,  title,  and  interest  in  and  to  "all 
property  used  in  coimection  with  the  Union 
Stockyard  Company  of  San  Francisco  unto 
A.  Alper,  and  has  agreed  that  all  property 
which  might  possibly  be  considered  under 
tbe  circumstances  as  pemmal  property  In  and 
about  the  buildings  is  to  be  considered  as  fix- 
tures, and  as  passing  with  the  real  property." 
It  is  admitted  that,  at  the  time  of  the  sale 
and  compromise,  tbe  assignee  did  not  know  of 
tbe  exlstoice  of  the  rails  In  controversy. 
It  is  also  conceded  that  plaintiffs  Jointly 
own  the  property  acQuired  by  virtue  of  such 
sale. 

It  is  clear  from  tbe  foregoing  statement 
tliat  the  rails  did  not  pass  to  plaintiffs.  It 
cannot  be  pretended  that  anything  more 
than  real  property,  and  that  which  ordinarily 
passes  with  real  property,  was  Included  in 
tbe  sale  originally,  nor  can  it  be  said  that 
all  personal  properly  passed  by  virtue  of  the 
compromise.  The  stipulation  entered  into 
by  the  parties  shows  on  its  face  that  such 
was  not  tbe  fact  Tbe  dispute  which  led 
to  the  compromise,  as  far  as  such  dispute 
Is  germane  to  the  problem  before  us,  involved 
only  the  question  whether  certain  prop- 
erty in  and  about  the  premises  was  personal 
property  "not  sold  at  said  sale,"  or  was  to  be 
consldoed  as  "fixtures  passiiv  wltb  the  free- 


hold.** If  an  of  the  persmal  property  had 
been  Included  in  the  sale.  It  is  ffifflcidt  to 
imagine  how  a  dispute  as  to  the  "fixtures'* 
could  be  possible.  If  such  was  tbe  under- 
standing, it  Is  equally  difficult  to  guess  why 
"personal  propor^  not  sold  at  said  sale**  was 
mentioned  in  the  stipulation  upon  wldch  tlie 
compromise  was  based.  Great  stress  is  placed 
iip<Hi  tbe  words  "all  propwty"  contained  In 
the  instrument  executed  by  tbe  assignee 
pursuant  to  the  order  anthorlrins  tlie  com- 
promise^  It  Is  said  that  this  language  la 
comprehensive  enough  to  include  all  of  tbe 
personal  property.  Waiving  the  propositiMi 
that  ttie  compromise  could  not  be  made 
broader  than  the  anthwlzati(Hi»  tbe  words 
relied  upon  must  be  construed  In  the  liglit 
of  surrounding  Acts  and  circumstances.  So 
construed,  it  Is  clear  that  such  words  oonld 
imly  reftt  to  the  real  property,  and  to  per- 
sonalty In  and  about  the  buildings,  whidi 
was  to  be  considered  as  Included  in  tbe  term 
"fixtures."  These  rails  were  not  even  on  tbe 
land.  They  were  50  feet  from  any  of  tbe 
spur  tra<^  naed  by  tbe  Insolvent,  and  tax 
removed  frmn  any  of  the  bnlldliigs.  The 
ai^ument  as  to  the  Intrait  of  tlie  parties  Is 
far  from  convincing.  We  cannot  understand 
how  ttie  assignee  could  Imve  Intended  to  in- 
clude spedfic  personal  property,  worth  at 
least  $2,000.  when  he  was  ignorant  of  tbe 
existence  of  such  propaty.  Nor  can  we  un- 
derstand how  such  Int^t  conld  exist  wlien 
such  prop»ty  was  not  moattoned  during  the 
dispute  nor  in  the  stipulation.  It  la  evidmt 
tbat  the  plaintiffs  did  not  dass  the  rails  as 
"flxtnres,**  for  the  following  year,  at  their 
request  such  pr(q»erty  was  assessed  as  per^ 
sonal  proper^  under  the  designation  oC 
"old  Iron."  ' 
The  order  is  affirmed. 

We  concur:  CHIPMAN,  F.  3.;  BUCK-' 
LBS,  J. 


1  Cat  App.  6SS 

CITY  AND  COUNTY  OF  SAN  FRANCIS- 
CO  V.  HARTNETT  et  aL 

(Court  Qt  Appeal,  First  District,  Galifomia. 
Sept  27,  1905.) 

1.  Bail— AuTHOBiTT  to  Fix-^ATuna. 

Under  Pni.  Code,  H  821,  82^  824,  1268 
1269,  1273.  1277,  providing  a  complete  scheme 
for  admitting  to  ball  persons  charged  with 
crime,  under  which  the  order  fixing  tbe  amount 
of  bail  is  required  to  be  made  by  a  court  or 
magistrate,  San  Francisco  City  Charter,  art  !^ 
c.  8,  fi§  5,  6,  providing  that  the  warrant  and 
bond  clerk  may  issue  Iwil  bonds  when  tbe  lia- 
bilitv  does  not  exceed  $2,000,  and  order  the 
discharge  of  prisoners  for  whom  bonds  are 
issued,  and  may  take  cash  bail  to  tbe  extent  ot 
$1,000,  and  that  in  the  matter  of  fixing  the 
bail  and  ordering  the  release  of  prisoners  tbe 
clprk  shall  be  subject  to  the  jodsea  of  the 
police  court,  do  not  authorize  sntm  clerk  to 
fix  tbe  amount  at  ball  for  the  dlsdiarge  of  a 
prisoner, 

2.  Same  — Voin  Bond— Ooiocoii-Law  Okcj- 

OATION. 

Where  ball  given  for  the  discharge  of  a 
prisoner  was  fixed  by  the  warrant  and  bond 
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clerk  of  the  city  of  San  Francisco  without  an- 
thority,  the  bond  given  was  nnenforceabla  u 
a  eo0imon-law  obligation. 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  M.  a  Slosa,  Judge. 

Action  by  the  city  and  county  of  San  Fran- 
cisco against  Daniel  Hartnett  and  another. 
From  a  Judgment  In  favor  of  defendants, 
plainUfT  appeals.  Affirmed. 

L.  F.  BylBgton  and  L  Harris,  for  appellant 
SulllTan  &  SuUlTan,  for  respondents. 

HALL.  J.  This  is  an  appeal  from  a  Jndg- 
mrait  In  favor  of  defendants,  entered  after 
failure  at  plaintiff  to  amend  complaint  upon 
order  sustaining  defendants*  general  demurrer 
to  the  complaint  The  action  was  brought 
against  defendants  ss  the  sureties  on  a  ball 
bond  given  by  them  to  secure  the  appearance 
of  one  Calnan  to  answer  to  the  charge  of 
grand  larceny  In  the  police  court  of  the  city 
and  county  of  San  Francisco.  Respondent, 
the  demurring  party  In  the  trial  court,  urges 
that  the  bond  sued  on  Is  void  for  the  reason 
(among  others  also  urged)  that  &b  appears  by 
the  allegations  of  the  complaint  the  amount 
of  the  bail  was  fixed  by  the  assistant  warrant 
and  bond  clerk,  and  not  by  order  of  a  coiurt  or 
magistrate.  Appellant  contends  that  the 
charter  of  the  city  and  county  of  Sen  Fran- 
cisco vests  authority  In  the  warrant  and  bond 
clerk  to  fix  the  amount  of  bail  by  persons 
charged  with  crime,  and  also  that,  If  this  is 
not  so,  the  bond  In  suit  ts  nevertheless  good  as 
a  common-law  bond. 

Passing  the  point  made  by  respondoiit  that 
a  charter  provision,  vesting  in  the  warrant 
and  bond  clerk  the  power  to  admit  to  ball, 
would  be  unconstitutional,  as  vesting  Judicial 
functions  In  a  ministerial  officer  (upon  which 
we  express  no  opinion),  we  are  unable  to  find 
anything  In  the  charter  that  gives  such  clerk 
the  power  to  fix  the  amount  of  ball  to  be  given 
by  persons  charged  with  crime.  Appellant 
relies  upon  the  provisions  of  sections  5,  6,  c. 
8,  art  5,  of  the  charter.  Section  6,  after  pro- 
viding for  the  appointment  of  a  warrant  and 
bond  clerk  and  three  assistants,  etc..  provides 
as  follows:  "The  warrant  and  bond  clerk 
shall  endorse  upon  the  bond  the  time  when  it 
was  issued  by  blm  or  when  It  came  into  his 
possession.  He  may  issue  ball  bonds  and 
appeal  bonds  when  the  liability  therefor  does 
not  exceed  two  thousand  dollars  ($2,000.00), 
and  order  the  discharge  from  custody  of  the 
prisoners  for  whom  these  bonds  are  issued; 
and  he  may  take  cash  ball  to  the  extent  in 
any  one  case  of  one  thousand  ($1,000.00)  dol- 
lars. •  •  •"  Whatever  the  frnniers  of  the 
charter  meant  by  the  words,  "He  may  Issue 
ball  bonds  and  appeal  bonds  when  the  liabll- 
therefor  does  not  exceed  two  thousand 
dollars,"  It  Is  certain  that  they  did  not  mean 
by  such  langu^  to  vest  the  clerk  with  the 
power  to  fix  the  amount  of  the  bond.  The 
limitation  of  the  amount  beyond  which  he 
may  not  "issue"  bonds  clearly  indicates  that 
the  amount  is  to  be  fixed  by  some  other 


authority.  Otherwise,  he  would  have  power 
to  admit  to  bail  In  all  cases;  for.  by  slmply 
flxing  the  amount  of  ball  at  a  sum  not  ex< 
ceeding  $2,000.00,  he  would  vest  himself  wltl^ 
authority  to  admit  to  bail  In  any  case,  no 
matter  how  aggravated  or  heinous  the  crime 
might  be.  Section  6  of  the  same  chapter  and 
article  contains  this  provision:  "In  the  mat- 
ter of  fixing  ball  and  ordering  the  release  of 
prisoners,  the  warrant  and  bond  clerk  shall 
be  subject  to  the  Judges  of  the  police  court 
etc."  We  do  not  think  that  we  are  Justified 
In  holding  that  this  language  invests  the 
warrant  and  bond  clerk  with  authority  to  fix 
the  amount  of  bail.  It  seems  rather  to  have 
been  Inserted  In  the  charter  ex  Industrla  for 
the  purpose  of  making  It  clear  that  such 
power  lies  with  the  Judges  of  the  police  court. 
The  Penal  Code  provides  a  complete  scheme 
for  admitting  to  ball  persons  charged  with 
crime,  under  'which  the  order  fixing  the 
amount  of  bail  must  be  made  by  a  court 
or  magistrate.  Pen.  Code,  SS  821,  823,  824, 
1268,  1269,  1273.  1277.  We  therefore  hold 
that  the  warrant  and  bond  clerk  has  no 
power  to  fix  the  amount  of  bail  to  be  given 
by  persons  charged  with  crime. 

Appellant  next  urges  that  if  it  be  held  that 
the  clerk  had  no  authority  to  fix  the  amount 
of  ball,  yet  the  bond  may  be  recovered  on  as 
a  good  common-law  obligation.  Undoubtedly 
a  bond  Is  not  rendered  void  by  a  mere  Irregu- 
larity, such  as  the  failure  of  sureties  to 
Justify ;  it  being  held  that  the  Justification  Is 
no  part  of  the  bond,  but  a  matter  for  the 
benefit  of  the  obligee  only,  which  he  may,  of 
course,  waive,  Murdock  v.  Brooks,  38  Cal. 
603,  is  a  type  of  this  class  of  cases.  See, 
also.  People  v.  Shirley,  18  Cal.  121;  People 
V.  Pennlman,  37  Cal.  273;  Moffat  v.  Green- 
wait  W  Cal.  371,  27  Pac  200 ;  Carpenter  v. 
Furrey,  128  Cal.  669,  61  Pac.  309.  The  only 
states  in  which  It  has  been  held  that  a  bail 
bond  given  on  the  order  of  an  officer  not 
authorized  to  admit  to  bail  ts  valid  at  all  we 
believe  to  be  Iowa  and  Georgia.  State  v. 
Canon,  34  Iowa,  325;  Dennard  v.  State,  2 
Ga.  137;  Park  v.  State,  4  Ga.  329;  Jones  v. 
Gordon,  82  Ga.  570,  9  S.  E.  782.  In  the  Iowa 
case  no  authorities  are  cited,  and  the  matter 
Is  disposed  of  in  a  few  sentences.  In  Georgia 
the  ruling  of  the  court  seems  to  be  In  part 
founded  on  a  statute  peculiar  to  that  state, 
and  the  doctrine  laid  down  In  the  Georgia 
cases  has  been  discredited  in  other  Jurisdic- 
tions, and  especially  by  Freeman  In  his  note 
to  Harris  v.  Simpson,  14  Am.  Dec.  101. 

On  the  other  hand,  it  has  been  held  that 
whore  the  amount  of  the  ball  bond  has  been 
fixed,  or  the  bail  bond  accepted  and  approved, 
by  an  officer  not  authorized  by  the  law  so  to 
do,  such  bail  bond  Is  entirely  void.  In  the  fol- 
lowing states,  viz.:  Kentucky,  Oregon,  Colo- 
rado, Massachusetts,  Indiana,  Texas.  New 
Jersey,  Maine,  Nebraska,  Ohio,  Missouri,  and 
other  states.  Commonwealth  t.  Roberts,  1 
Duv.  (Ky.)  199;  Williams  v.  Shelby.  2  Or. 
145;  Rupert  T,  People*  20  Colo.  42A,  38  Pac. 
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702;  People  t.  Meller,  2  Colo.  705;  Haney 
T.  People,  12  Colo.  345,  21  Pa&  39 ;  State  t. 
WinnlDger,  81  lod.  51;  State  t.  Russell.  24 
Tex.  fi05;  State  t.  Krulse,  32  N.  J.  Law,  313; 
State  T.  Young,  56  Me.  219;  Dickenson  v. 
SUte,  20  Neb.  72.  29  N.  W.  184;  Harris  v. 
SlmpBon,  14  Am.  Dec-  101;  Powell  v.  State, 
15  Oblo,  679 ;  People  v.  Brown,  23  Wend.  45 ; 
Couchman  v.  Lisle,  15  Ky.  Law  Rep.  543. 
In  Williams  r.  Shelby,  2  Or.  145.  a  justice 
without  authority  took  the  ball  bond,  and  the 
court  said:  "There  was  no  statute  In  exist- 
ence at  the  time  of  the  proceeding  authorizing 
the  Justice  to  take  such  a  bond.  Therefore  It 
must  be  treated  as  void.  [Vose  v.  Deane]  7 
Mass.  280 ;  [Commonwealth  t.  Otis]  16  Mass. 
199;  [Commonwealth  t.  Loverldge]  11  Mass. 
837;  [People  v.  Brown]  23  Wend.  47.  The 
circuit  court  held  that,  although  there  was  no 
statute  then  In  existence  authorizing  the  tak- 
ing of  this  bond  by  the  Justice,  yet  It  might  be 
sustained  and  held  yalld  as  a  common-law 
undertaking ;  that  the  discharge  of  the  princi- 
pal for  the  time  being  was  a  sufficient  con- 
sideration to  sustain  the  promise  and  agree- 
ment entered  into.  This  holding,  we  think, 
cannot  be  sustained  by  the  authorities.  In 
fact  none  have  been  produced  to  that  effect. 
Anthorlt7  has  been  dted  to  this  effect,  that 
another  class  of  bonds  might  well  be  sas- 
talued  from  their  form  and  structure  without 
the  aid  of  statute,  such  as  injunction  bonds, 
r^IevlQ  bonds,  ball  bonds  In  civil  cases,  forth- 
coming bonds,  appeal  bonds,  and  all  such  as 
are  made  payable  to  the  beneficiary  or  Inter- 
ested party.  Sucdi  have  been  held  valid  at 
common  law,  without  resorting  to  the  statute 
to  give  them  effect,  but  it  Is  held  otherwise  in 
criminal  cases."  In  Rupert  v.  People,  20 
Colo.  424,  38  Pac.  702,  the  Oregon  case  just 
referred  to  Is  cited,  and  the  court  said:  "The 
recognizance,  therefore,  having  been  taken 
and  approved  by  an  officer  without  authority. 
Is  void,  both  as  a  statutory  bond  and  as  a 
common-law  obligation."  To  the  same  effect 
are  Monw  v.  State,  6  Kan.  563;  V.  S.  T. 
Goldstein.  1  DHL  41B,  Fed.  Cas.  No.  15,226; 
Tose  T.  Deane,  7  Mass.  280;  Commonwealth 
v.  Loverldge,  ai  Mass.  336.  In  State  v. 
Wlnnlnger,  81  Ind.  51,  It  Is  said;  "It  is  well 
settled  that  a  bond  or  recognizance  taken  by 
a  court  without  jurisdiction,  or  an  officer 
wlthrut  authority,  Is  utterly  void."  In  Bene* 
diet  V.  Bray,  2  Cal.  251,  56  Am.  Dec.  332, 
and  People  v.  Cabannes,  20  Cal.  629,  It  was 
held  that  a  bond  exacted  by  a  justice  of  the 
peace  without  authority  was  void.  In  Com- 
monwealth V,  Roberts,  1  Duv.  (Ky.)  199,  after 
holding  that  a  bond  taken  without  authority 
Is  void,  the  court  said:  "It  is  not  within  the 
province  of  courts  to  Invest  persons  with 
.authority  to  take  bonds  and  discharge  prison- 
ers from  custody  from  whom  the  Legislature 
have  withheld  such  authority;  nor  should 
courts,  by  recognizing  such  as  binding  on 
either  party,  contravene  the  policy  of  the  com- 
monwealth In  deelgnatlng  1^  law  Uit  oBicen 
authorized  to  bind  her.** 


Inasmuch  as  the  warrant  and  bond  cleric 
has  no  authority  to  fix  the  amount  of  ball  to 
be  given  for  the  release  of  persons  charged 
with  crime,  to  hold  the  bond  In  this  case  valid 
would  be  for  this  court  In  a  measure  to  sus- 
tain a  practice  whereby  persons  charged  with 
crime  might  be  released  from  custody  con- 
trary to  the  plain  mandate  of  the  statute. 
This  we  cannot  do. 

The  Judgment  appealed  from  Is  affirmed. 

We  concur:  HARRISON,  P.  J. ;  GOOPEB,  J. 


1  CaL  Appi  657 
In  re  BOUTBSOtTS  ESTATB. 

(Court  of  Appeal,  First  District,  CalifomU. 
Sept  27,  1905.) 

1.  Wn-iiS— PaoBATB  or  Wnx— Rktocatioic 
or  Obokr— Apfux. 

An  order  revoking  an  order  reforing  to 
admit  a  will  to  probate,  not  being  QMcifiM  In 
Code  Civ.  Proc.  }  003,  specifying  the  appellate 
jurisdiction  of  the  Su^eme  Court  In  pn^te 
matters,  ia  not  appealab!& 

2.  ADMiirmuTOBs  —  PBocEKDtif OB  ros  Ap- 

POIIfTHBNiy-SBPAKABI.K  OkUBB. 

The  proceediog  for  the  appointment  of  ma 
administrator  with  the  will  annexed,  as  ao- 
thorized  by  Code  av.  Proc.  H  1850,  1426.  and 
that  for  the  admission  of  a  will  to  probate  being 
entirel;  distinct,  and  there  being  nothing  In  a 
bill  of  exceptions  to  indicate  that  the  appoint- 
ment of  appell&Dt  as  administrator  did  not  pro- 
ceed upon  a  record  separate  from  that  for  Uie 
probate  of  the  will,  or  that  it  was  in  any 
respect  dependent  on  the  order  denying  pro- 
bate of  the  will,  an  order  granting  a  motion 
"to  vacate  order  refoaing  protmte  to  the  will 
and  appointing  administrator"  should  be  con- 
stmed  dlatribatively  and  regarded  as  severally 
applicable  to  the  former  orders. 
8.  Sam— Appoihtjcikt— Vacatiow— Apmai.. 

Where  an  order  granted  a  motion  to  vacate 
an  order  refusing  probate  of  a  will  and  appoint- 
ing an  administrator,  that  part  of  It  vacating 
the  order  appointing  the  administrator  was  ap- 
pealable under  the  express  provisions  of  Code 
OIt.  Proc.  I  963,  sum.  8. 

Appeal  from  Superior  Oonr^  CBty  mod 
County  of  San  Fnndsco;  Frank  H.  Kerri- 
gan, Judge. 

Application  for  probate  of  an  alleged  last 
will  and  testament  of  Paul  Bonyason,  de- 
ceased. Tbe  applicatloD  was  denied  on  ob- 
Jectlcmt  of  Alexander  Vayasle^  and  fnun  an 
ord«  granting  a  motion  to  vacate  an  order 
refusing  probate  and  appointing  an  admin- 
istrator, Jean  Bonyason  appeals.  On  motltm 
to  dismiss  appeal.   Motion  granted  In  part. 

Philip  I.  Manson  (Lucius  L.  Solomons,  of 
counsel),  for  appellant  Jacob  Samnels,  for 

respondent 

HARRISON,  P.  J.  A  document  purporting 
to  be  the  last  will  and  testament  of  the 
above-named  deceased,  together  with  a  peti- 
tion for  Ita  probate,  was  filed  with  the  su- 
perior court  In  and  for  the  city  and  county 
of  San  Francisco  November  2,  1904,  and  on 
November  17th  the  court  made  an  ordM 
denying  It  probate.  ThereaftK",  December 
9tb,  upon  the  application  of  the  respondent 
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Ii»eln,  an  avdet  was  made  hf  tbe  court 
Tacatlng  ttUa  order  of  Norember  17th.  From 
this  latter  order  an  appeal  was  taken  by 
the  administrator  of  tba  estatew  Tbe  re- 
Bpondent  now  moves  to  dismiss  tbe  appeal 
upon  tbe  ground  that  It  la  a  nonappealable 
ordra.  Tbe  Constitution  has  cimferred  iq>on 
the  Supreme  Gourt  appellate  Jurisdiction 
only  In  Buch  probate  matters  "as  may  be 
provided  by  law,"  and  In  section  963,  Code 
ClT.  Froc.»  the  L^lslature  has  enumerated 
swA  matters  as  It  has  deemed  appropriate 
to  have  reviewed  by  the  Supreme  Court 
An  order  revoking  an  order  refusing  to  admit 
a  will  to  probate  is  not  named  In  that  sec- 
tion, and  conseQuently  is  not  within  tbe  ap- 
pellate Jurisdiction  of  tbe  Supreme  Gourt 
See  Estate  of  CahlU,  142  Cal.  628,  76  Pac 
383. 

The  aj^»eal  herein  purports  to  be  taken 
tv^  the  administrator  of  tbe  estate  of  the 
above-named  decedent,  and  at  tbe  bearing 
of  the  motion  it  was  urged  on  his  behalf 
that  as  an  (urder  revoking  letters  of  admin- 
istration is  ezpresaly  made  appealable  by 
section  963,  tbe  appeal  from  that  portion 
of  the  ord»  should  not  be  dismissed.  The 
bill  of  exceptions  merely  reaFors  to  the  order 
of  November  17th  as  "draytng  probate  of 
will  and  appointing  administrator,"  without 
setting  forth  tbe  order  at  length,  and  the 
<«der  from  which  this  appeal  Is  taken  li 
In  the  following  words:  "Motion  to  vacate 
order  refusing  probate  of  will  and  appolnttng 
administrator  granted."  Although  this  Is  In 
form  a  single  order,  yet,  as  tbe  order  re- 
ftudng  probate  of  the  will  and  the  order 
appointing  appellant  as  administrator  were 
distinctive  proceedings  befm  tbe  superior 
court,  this  order  revoking  fbem  must  be  read 
dlstributlvely  and  regarded  as  severally  ap- 
plicable to  tba  former  ord«s.  Tbe  proceed- 
ings for  the  appointment  of  an  administrator 
of  tbe  estate  of  a  deceased  person  and  for 
admitting  a  wUI  to  probate  are  entirely  dis- 
tinct and  are  conducted  won  diffierait  lines 
at  procedure  The  anwlntment  of  an  admin- 
istrator with  the  will  annexed  Is  to  be  made 
In  tbe  maniKtr  as  provided  for  the  grantli^ 
at  UMen  in  cases  of  Intestacy.  8ectl<ms 
1860,  1426.  ThexB  la  nothing  In  the  bUl  of 
exceptions  wblch  Indicata  that  the  ai^int- 
ment  of  the  appellant  as  administrator  of 
tbA  estate  of  tbe  deceased  did  not  proceed 
upon  a  record  separate  from  that  for  tbe 
probate  of  the  will,  ta  that  It  was  in  any 
respect  dependent  upon  tbe  order  den^g 
probate  te  the  will;  and,  as  the  orda  va- 
cating this  appointment  Is  appealable,  tbe 
respondent's  motion  to  dismiss  tbe  same  must 
be  denied. 

The  ai^eal  firom  the  order  vacating  the 
order  denying  probate  to  tbe  will  Is  dis- 
missed. Tbe  moticm  to  dismiss  tbe  appeal 
from  tbe  order  vacating  tbe  appointment 
of  an  administrator  Is  denied. 

We  concur:  HALI^  J,;  COOPER,  J. 


1  GtL  App.  M 
OASTLB  T.  SIBLBT.  Sheriff,  et  al. 
(Court  of  Appeal,  Third  District  CaUfomia. 
Sept.  2G,  1905.) 

h  AFPEAI.— CONFLICTINa  KVIOENCZ. 

Conflicts  in  the  evidence  must  be  resolved 
on  appeal  in  favor  of  the  opi&tOD  of  tbe  trial 
court. 

[Eld.  Note. — For  cases  in  point,  see  vol.  8> 
Cent.  Dig.  Appeal  and  Error,  U  39S3-3989.] 

2l  Execution— Cxaihs  bt  Thibd  Pebson&— 
pbocbedinqs  for  establishuekt  —  evi- 
DENCE. 

Id  an  action  to  recover  the  proceeds  of 
personal  property  levied  on,  claimed  by  plaintiff 
under  a  sale  from  the  judgment  debtor,  evidence 
held  to  sustain  a  finding  that  the  sale  had  been 
made  by  the  debtor  before  the  levy  and  was  ac- 
companied by  Immediate  delivery  and  followed 
by  actual  and  continuous  change  of  possession, 
required  by  Civ.  Code,  {  3440. 

Appeal  from  Superior  Court,  San  Joaquin 
County;  W.  B.  Nutter,  Judge. 

Action  by  D.  O.  Castle  against  Walter  F. 
Sibley  and  another.  From  a  judgment  In 
favor  of  plaintiff,  and  from  an  order  denying 
defendante'  motion  for  a  new  trial,  they 
ajq^l.  Affirmed.  r«>».  _ 

B.  O.  Minor  and  W.  A.  Washington,  for 
appellants.  Nicol  &  Orr,  for  respondent 

McLATTOHLIN,  J.  This  Is  an  action  to 
recover  a  sum  of  money  held  by  the  defend- 
ant sheriff  In  lieu  of  certain  bay  attached 
by  bim  in  a  suit  brought  by  defendant  Crane 
against  Hayes  Nlcewonger  and  others.  The 
plaintiff  had  Judgment  and  such  Judg- 
ment and  an  order  denying  their  motion  for 
a  new  trial,  defendante  appeal. 

The  pivotel  question  argued  In  tbe  briefs, 
and  upon  which  the  determination  of  this 
appeal  depends.  Is  whether  a  sale  of  tbB  bay 
levied  ui>on,  made  by  Hayes  Nlcewonger 
to  plaintiff  prior  to  such  levy,  was  accom- 
panied by  an  Immediate  delivery  and  fol- 
lowed by  an  actual  and  continuous  change 
of  possession  as  required  by  section  8440  of 
the  Civil  Code.  Tbe  findings  In  this  regard 
are  assailed  as  not  supported  by  the  evi- 
dence, and  a  brief  summary  of  snch  evidence 
will  suffice  to  Indicate  the  pointe  upon  which 
such  contention  Is  based.  It  aj^tears  that 
plaintiff  owns  tbe  land  upon  which  tbe  bay 
in  question  was  produced,  and  that  Hayes 
Nlcewonger,  bis  1m>ther-ln-law,  occupied  the 
same  from  October  1,  1902,  to  BeptembOT 
SO,  1903,  under  a  ctmtract  whereby  Nlce- 
wonger was  to  farm  the  land  and  yield  to 
plaintiff  one-ttiird  of  the  crop  produced. 
During  tbe  term  of  Nicewmger's  occupancy 
of  the  land  he  maintained  a  residence  In 
Stocktcm,  and  came  home  near^  every  night, 
returning  te  the  ranch  In  the  morning.  Aft- 
er the  termination  of  tbe  contract  above  mo- 
tioned, there  was  little,  if  any,  apparent 
change  In  tbe  manner  of  his  genwal  occu- 
pancy of  the  premises.  At  the  time  the  hay 
was  harvested  be  was  indebted  to  tbe  Farm- 
ers' Union  ft  Milling  Company;  such  in- 
debtedness being  secnred  by  a  nKnrtgage  on 
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the  crop  produced  on  this  land.  The  com- 
pany was  pressing:  this  demand  against  him, 
and  on  September  23,  1903,  pursuant  to  an 
understanding  between  Nicewonger,  the 
plaintiff,  and  the  officers  of  said  company, 
plaintiff  bought  this  hay  and  oaid  Nice- 
wouger  the  full  market  value  thereof,  and 
the  purchase  price  fcas  applied  to  the  pay- 
ment of  the  aboTe-mentloned  Indebtedne^ 
There  la  not  the  slightest  conflict  as  to  the 
sale  and  payment  of  the  purchase  price,  nor 
is  there  any  evidence  tending  to  show  that 
such  sale  was  fraudulent  or  designed  to  bin- 
der or  delay  other  creditors.  Immediately 
atter  the  sale  was  made  plaintiff  Instructed 
(;ary  Nlcewonger  to  go  out  to  the  ranch  and 
'cake  charge  and  possession  of  such  hay,  and 
prepare  to  deliver  it  whenever  and  wherever 
directed  to  do  so  by  plaintiff.  Gary  went 
out  to  the  ranch,  and  that  evening  went  down 
to  the  place  where  the  contractor  baling  the 
hay  was  at  work,  drove  some  hogs  away 
from  It,  and  was  down  there  nearly  every 
day  thereafter.  He  prepared  teams  to  de- 
liver the  bay,  kept  it  In  sight  all  the  time, 
and,  while  he  did  not  place  any  signs  on 
stacks  or  bales,  nor  canse  it  to  be  Immediate- 
ly moved  from  its  position  on  the  land,  there 
la  evidence  sufficient  to  sustain  the  conclu- 
sion that  he  had  charge  of  It,  and  that  It 
was  delivered  under  his  direction  pursuant 
to  orders  from  Castle.  At  the  time  of  the 
sale  the  hay  was  stacked  at  different  places 
on  the  land;  there  being  about  6Q.Qr  TO  tons 
In  each  stack.  At  that  time  but  44  tons 
had  been  baled,  and  the  contractor  cqntli^r 
ued  to  bale  the  remainder,  concluding  his 
labors  about  September  SOtlL  The  total 
amount  baled  was  156  tons.  The  contract 
for  baling  was  made  by  Hayes  Nlcewonger 
before  the  sale,  but  after  the  sale  the  con- 
tractor was  holding  possession  and  claiming 
a  Hen  on  the  hay,  and  plaintiff  paid  his  de- 
mand In  full.  After  the  sale  Castle  made 
repeated  efforts  to  sell  the  hay,  and  on  Sep- 
tember 29th  he  sold  It  to  Rnmenapf  &  Co., 
and  Instructed  Cary  to  deliver  It  on  board 
the  cars  at  French  Oamp  as  speedily  aa  pos- 
sible. His  directions  were  obeyed  without 
delay,  and  on  October  3d  about  five  carloads, 
or  60  tons,  had  been  so  delivered.  On  that 
day,  and  while  the  hay  was  in  course  of  de- 
livery to  Rumeuapf  &  Co.,  defendant  sheriff, 
by  virtue  of  an  attachment  issued  in  the 
case  of  Geot^e  E.  Crane  v.  Hayes  Nlce- 
wonger et  al.,  levied  upon  the  hay  remaining 
on  the  land,  and  out  of  such  attachment 
this  controversy  arose.  At  the  time  of  the 
first  sale  to  plaintiff  his  portion  of  the  hay 
had  not  been  separated  from  the  general 
mass,  nor  delivered  to  him.  After  Septem- 
ber 23d  about  five  tons  of  the  hay  was  de- 
livered to  one  Fohls  at  Stockton  by  plain- 
tiff's order,  and  on  the  day  of  the  sale  a 
load  was  placed  In  the  barn  of  Hayes  Nlce- 
wonger in  that  city.  One  employe  of  Hayes 
Nicewonger  assisted  in  the  delivery  of  the 


hay  and  Nlcewonger*8  teams  were  need  tor 
the  purpose;  but  there  Is  nothing  to  show 
whether  plaintiff  compensated  Nlcewonger 
for  such  service.  Hayes  Nlcewonger  some- 
times went  to  French  Camp  while  the  hay 
was  in  conrse  of  delivery,  but  there  Is  posi- 
tive testimony  to  the  effect  that  each  load 
was  delivered  under  Gary  Nlcewonger's  per- 
sonal supervision.  The  defendants  do  not 
dispute  plalntlfTs  right  to  the  proceeds  aris- 
ing from  the  sale  of  hay  actually  delivered 
to  Bumenapf  &  Co.,  and  It  was  stipulated 
that  the  remaining  hay  should  be  delivered 
to  them,  and  that  the  purchase  price  of  such 
remainder  should  be  paid  to  the  sheriff,  in- 
stead of  plaintiff,  and  held  by  such  sheriff 
pending  the  result  of  this  action.  Cary  Nlce- 
wonger Is  the  son  of  Hayes  Nlcewonger  and 
the  nephew  of  plaintiff.  His  residence  was 
In  the  cl^  of  Stockton,  where  he  had  lived 
about  32  years.  About  September  10,  1903, 
he  was  In  San  Francisco,  but  came  back  to 
Stockton  at  plaintiffs  request,  and  on  the 
last-mentioned  date  went  out  to  tbe  ranch 
to  care  for  plaintiff's  stock  and  attend  to 
other  interests  of  plaintiff  on  this  ranch. 
During  his  stay  there  he  lived  In  the  only 
dwelling  on  the  premises,  which  dwelling 
was  also  occupied  by  his  father. 

The  evidence  shows,  without  conflict,  that 
he  went  out  to  the  ranch  on  September  10th 
and  remained  there  as  the  employs  and  serv- 
ant of  plaintiff,  and  that  he  did  no  work  and 
performed  no  service  whatever  for  his  fa- 
ther. Evidence  was  Introduced  tending  to 
contradict  some  statements  made  by  plaintiff 
as  a  witness  In  the  case,  and  It  Is  said  that 
his  testimony  la  entitled  to  no  weight  But 
the  court  cannot  say  that  evidence  dearly 
relevant  and  competent  should  have  been 
rejected  or  accepted  by  the  trial  court  In 
reaching  a  conclusion  as  to  matters  of  fact. 
Under  the  well-settled  rule  coullicts  In  the 
evidence  must  be  resolved  In  favor  of  the  ac- 
tion of  the  trial  court,  and  the  only  question 
here  to  be  passed  upon  Is  whether  there  Is 
sufficient  evidence  in  the  rectxd.  to  sustain 
the  findings.  We  are  of  the  opinion  that 
this  question  must  be  answered  in  the  affirm- 
ative. Aside  from  plaintiff's  interest  in  the 
hay,  and  tbe  fact  that  the  purchase  price 
was  used  to  redeem  the  crop  from  the  lien 
of  the  crop  mortgage,  he  also  redeemed  It 
from  the  asserted  Hen  of  the  contractor  who 
baled  the  hay.  But  waiving  these  considera- 
tions, there  is  sufficient  evidence  to  show  that 
Atter  tbe  sale  tbe  hay  was  under  bis  exclu- 
sive dominion  and  control,  and  under  the  au- 
thorities the  findings  cannot  be  disturbed. 
Feeley  v.  Boyd,  143  Gal.  286,  76  Pac.  1029,  65 
L.  R.  A.  943;  Dubois  v.  Splnks,  114  Cal.  292, 
46  Pac.  95;  Porter  t.  Bucher,  98  CaL  459. 
33  Pac.  335;  Byrnes  v.  Moore,  83  Cai.  394, 
29  Pac.  70;  Claudius  t.  Agulrre,  89  Cal.  503, 
2G  Pac.  1077:  Hlckey  t.  Coschina.  133  CaL 
83,  65  Pac.  313. 

The  briefs  are  entirely  silent  as  to  the 
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mauy  oaalRnmeDts  of  error  contained  In  the 
bill  of  exceptions,  and  for  this  reason  we  do 
not  feel  called  upon  to  examine  or  consida 
such  assignments. 
Tbe  Judgment  and  order  are  affirmed. 

We  concur:  CHIPMAN.  P.  J.;  BUCK- 
LES, 3, 


1  Cal.  App.  072 

8ACRAMEI!m>  PA  VINO  CO.  T.  ANDERSON 

et  al. 

<Coart  of  Appeal,  Third  .district,  California. 
Sept  30,  11)05.} 

3,  Municipal  Cobporatiors  —  RESOLtmoiTs 
OF  Council — Approval  by  Mayor — Neces- 
sity. 

Act  March  27,  181*7,  providing:  that  every 
reao]utto>i  of  the  council  of  any  municipality 
shall,  hr.  >  It  takes  efiFect,  be  presented  to  the 
mayor  for  his  approval,  has  no  application  to 
Sacramento,  operating  under  the  freeholders' 
charter  adopted  February  7,  3893,  which  does 
not  require  a  resolution  to  be  approved  by  the 
mayor. 

2.  Same  —  Public  Impbovementb  —  Pbeliih- 
haby  Estimates — NErEssrrr, 

The  Vrooman  act  (Pol.  Code  1886,  8  4409). 
relating  to  local  improvements,  does  not  require 
as  a  prerequisite  that  the  council  shall  have  an 
estimate  of  street  worlc  before  it  passes  the  res- 
•olution  of  Intention,  unless  it  desires  to  isane 
bonds  for  tbe  wortc  or  to  place  tlu  same  in  a 
district. 

S.  Sau£— Resolution  roB  Xhpbotemeht— No- 
tice OF  Passage — Supftctency. 

The  statute  which  requires  the  street  sup«^ 
Intendent  to  conspicuously  post  along  the  line  of 
a  contemplated  street  improvement,  at  not  more 
than  100  feet  in  distance  apart,  and  not  less 
than  three  in  all.  a  notice  of  the  passage  of  the 
resolution  providing  for  the  improvement,  does 
not  require  the  posting  of  notices  along  the 
street  in  a  block  which  u  not  to  be  improved. 

4.  Same— OonTBACTs  lOR  IicraoTZKEinv-TA- 

LIMTT. 

A  city  provided  for  the  improvement  of  a 
-street,  excepting  the  part  between  certain  cross* 
-streets.  The  fact  that  this  part  was  not  in- 
«luded  in  the  contract  for  the  worlc  tended  to 
lessen  the  rate  -.wr  front  foot,  while,  if  the  work 
had  been  let  in  two  contracts,  there  would  not 
have  been  as  many  curbs  and  curves  to  pay  fen- 
in  one  part  of  the  street.  Hold,  that  it  was  not 
improper  to  include  the  entire  improvement  in 
one  contract 

■S.  Statutes — Pabbaoe  or  Bnxa — ^Bvidekoi — 

'  JoUBIf ALB. 

Where  a  bill  Itself,  with  Its  Indorsements 
thereon,  shows  that  it  was  properly  enrolled, 
authenticated,  and  deimslted  with  the  Secretary 
«f  State  as  having  been  passed  by  the  Legisla- 
ture, tbe  journal  of  either  house  cannot  be 
looked  into  to  rebut  tlie  presumption  raised  that 
the  bill  was  properly  passed. 

Appeal  from  Superior  Court,  Sacramento 
•County;  P.  J.  Shields,  Judge. 

Action  by  the  Sacramento  Paving  Com- 
pany against  James  Anderson  and  others. 
From  a  judgment  for  plaintiff,  defendant 
James  Anderson  appeals.  Affirmed. 

R.  Platnaner,  for  appellant  HoU  &  Dnim 
and  J.  B.  L^gett,  for  respondent 

BUCKLES,  J.  This  l8  an  appeal  from  an 
order  denying  deftodanta*  motion  for  a  new 


trial  In  a  case  of  street  asseasment  work  on 
Eighteenth  street  In  tbe  dty  of  Sacramento. 
Work  commenced  at  tbe  sontta  line  of  tbe 
alley  between  B  and  C  streets  and  running 
4outb  to  tbe  nortb  line  of  B  street;  from  tbe 
south  line  of  B  street  to  the  north  line  of 
O  street;  from  tbe  south  line  of  O  street  to 
tlie  north  line  of  H  Street;  and  so  on  to  L 
street,  omitting  the  (ross-streets.  Then,  com- 
mencing again  at  the  soath  side  of  M  street, 
running  south,  omitting  llie  cross-streets  N, 
O,  P,  and  Q.  to  the  north  line  of  R  street. 
The  Judgment  was  for  the  plaintiff,  and  the 
defendant  appeals.  The  appellant  sets  forth 
the  following  as  assignments  of  error:  (1) 
The  resolution  of  intention  and  the  resolution 
"irdering  the  work  was  not  presented  to  the 
mayor,  and  should  have  been  presented  to 
him  for  hla  approval.  (2)  The  dty  surveyor 
did  not  famish  estimates  of  tbe  cost  of  the 
proposed  work  to  the  board  of  trustees  before 
the  adoption  of  the  resolution  of  intention. 
(3)  The  notice  prescribed  by  tbe  statute  was 
not  giTOL  (4)  The  defendants'  property  was 
assrased  for  the  cost  of  work  for  whldi  It 
was  not  legally  liable.  (5)  Section  10,  art  11, 
of  the  Constitution,  as  adopted  in  1878,  has 
never  hem  amended,  and  the  Vrooman  act 
Is  unconstitntlonal. 

Ab  to  the  first  aasignmoit  of  enor,  Sacra- 
mento was  operating  under  a  frediolders* 
charter  adopted  February  7,  1808,  when  tbe 
street  work  began.  That  charter  did  not 
require  a  resolution  to  be  presraited  to  the 
mayor  fbr  his  signature.  March  27,  1897, 
tbe  Legislature  passed  an  act  provldi^  that 
every  ordinance  and  every  resolution  of  the 
city  council  of  any  municipality,  •  •  • 
which  shall  Imve  passed  the  city  conndlt 
shall,  before  it  takes  effect,  be  presented  to 
the  mayor  for  his  approval.  But  this  act 
has  no  application  in  this  respect  to  a  dty 
working  under  a  freeholders'  charter.  Holr- 
ton  V.  Broderick,  118  Cal.  486,  SO  Pac.  ^ 

As  to  tbe  second  assignment  of  error,  the 
law  (Vrooman  act  [Pol.  Code  1888,  |  4409]) 
does  not  seem  to  require  as  a  prerequisite 
that  tbe  city  council  should  have  an  estimate 
of  street  work  before  it  passes  the  resolution 
of  Intention,  unless  tbe  council  should  be 
desirous  of  Issuing  serial  bonds  for  the  work, 
or  to  place  the  work  In  a  district.  Petaluma 
Pav.  Company  v.  Slngley,  136  Cal.  618,  69 
Pac.  426. 

As  to  the  third  assignment  of  error:  Alraig 
Eighteenth  street,  between  tbe  norOi  line  of 
L  and  the  south  line  of  M,  there  was  no 
street  work  In  this  contract,  and  no  notices 
were  put  up  for  a  distance  of  one  vrhoie 
hlodst  a  distance  of  more  than  SOO  feet;  the 
work  coming  down  Eighteenth  street  from 
tbe  north  to  tbe  north  line  of  L  street,  and 
continuing  south  on  Eighteenth  street  from 
the  south  line  of  M  street  Notices  were  put 
up  properly  along  the  frontage  where  any 
work  was  done,  and,  as  no  work  was  let  and 
none  done  on  Eighteenth  street,  where  the 
blocks  between  L  and  U  streets  ftonted,  it 
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woold  seem  tbat  no  notices  were  necessary. 
The  statute  prescribes  tbat  the  street  super* 
intendent  sball  "cause  to  be  consplcnoosly 
posted  along  the  line  of  said  contemplated 
work  or  Improvonent,  at  not  more  tban  100 
feet  In  distance  apart,  but  not  less  than  three 
in  all,  or  where  the  work  to  be  done  Is  only 
upon  a  certain  crossing,  or  any  part  thereof, 
in  front  of  each  quarts  block  and  Irregular 
block  liable  to  be  assessed,  notice  of  the  paa* 
sage  of  said  resolution."  "In  proceedings 
where  the  property  of  the  citizen  Is  to  be  tak- 
en, every  requirement  of  the  statute  having  the 
least  semblance  of  benefit  to  the  owner  must 
be  complied  with;  and,  when  the  form  of  a 
statutory  proceeding  Is  prescribed,  Its  ob- 
servance becomes  essential  to  the  validity  of 
the  proceedings."  Shlpman  v.  Forbes,  97  Oal. 
oT2,  32  Pac.  590;  Chase  v.  Treasurer  Los  An- 
geles et  al.,  122  Cal.  545,  55  Pac.  414.  If 
it  is  necessary  to  put  up  notices  along 
this  600  feet  where  no  work  is  to  be  done, 
then,  of  course,  the  notice  Is  not  sufficient 
to  give  the  city  council  Jurisdiction.  The 
notice  required  by  the  statute  Is  clearly 
to  give  the  persons  interested  a  chance  to 
know  what  Is  intended,  so  that  such  inter- 
ested persons  can  appear  and  object,  If  any 
objecticms  they  have.  None  are  legally  In- 
terested, except  those  having  a  frontage  on 
the  proposed  work,  the  landowners  liable  to 
assessment  for  the  work;  and  none  others  can 
object  It  would  be  idle  to  put  a  notice  where 
none  are  entitled  to  have  notice.  Where 
there  is  one  block  along  a  street  proposed  to 
be  improved,  and  this  block  on  the  street  in 
front  of  it  Is  not  Included  In  the  improve- 
ment,  then,  for  the  purposes  of  the  notices,  It 
a^ffiars  to  ns  that  snch  block  Is  not  "along 
the  line  of  said  contemplated  work  or  Im- 
provement," It  is  not  in  such  work,  and 
therefore  we  may  ask,  "need  any  notice  be 
posted  on  such  blodc?" 

But  appellant  offers  the  following  autbor- 
Itlea  as  sustaining  his  position  tbat  notice 
must  be  posted  on  the  blocks  along  Bighteenth 
street,  between  L  and  M  streets,  where  no 
work  was  to  be  done:  Hewes  v.  Beis,  40  Cal. 
256;  Hixon  v.  Brodle,  46  CaL  275;  Shlpman 
T.  Forbes,  97  Cal.  572,  82  Pac.  589;  Chase  v. 
Treasurer  Los  Angeles  et  al.,  122  Cal.  540,  65 
Pac.  414;  and  DowHng  v.  Sibemia  Savings  & 
Loan  Society,  143  Cal.  425,  77  Pac.  141.  In 
Hewea  v.  Bels,  supra,  the  notice  was  posted 
but  three  days,  when  the  statute  required 
it  BlMtiid  be  posted  five  days.  It  was  held 
this  was  sneh  a  defect  as  to  render  all  subse- 
quent proceedings  void.  Hlxon  v.  Brodle  baa 
no  bearing  on  the  questions  whatever,  further 
than  to  approve  of  Hewes  v.  Bels.  In  Ship- 
man  T.  Forbes,  snpra,  the  question  was  as 
to  a  date  In  the  assessment,  which  read  "San 
Francisco,  1885,"  and  the  court  held  this 
Insufficient  and  not  to  comply  with  the  statute 
as  to  giving  date.  In  Chase  v.  Treasurer 
Los  Angeles  et  aL,  122  CaL  540,  55  Pac.  414, 
the  notice  of  Intention  was  published  in  a 
pewqutper  without  ttie  previous  order  of  the 


board  that  It  should  be  published  in  that 
paper.  This  made  the  publication  of  notice 
void.  In  Dowling  v.  Hlbernla  Savings  ft 
Loan  Society,  supra,  the  resolution  stated 
tbat  It  was  the  intention  of  the  board  to  order 
the  following  street  work,  viz.:  "Tbat  granite 
curbs  be  laid  in  Henry  street,  between  San- 
chez and  Noe  streets,  where  not  already  laid, 
and  that  the  roadway  thereof  be  paved  with 
bituminous  rode,  where  not  already  so  pav- 
ed." Some  of  the  street  In  front  of  some  of 
the  lots  on  Henry  street,  between  Sanchez 
and  Koe  streets,  had  already  been  paved,  and 
was  not  Included  In  the  work  to  be  done. 
The  proof  showed  that  notices  had  been  con- 
spicuously posted  along  the  line  of  Henry 
street,  between  Sanchez  and  Noe  streets — no- 
tices not  more  than  100  feet  In  distance  apart 
and  six  notices  In  alL  Held,  that  "along  the 
line  of  Henry  street"  was  along  the  line  of 
the  contemplated  work  described  in  the  res- 
olution of  intention.  The  court  said  in  that 
case;  "The  line  of  the  contemplated  woA 
or  Improvement  within  the  meaning  of  the 
statute,  is  preclsdy  the  same  as  If  no  snch 
exception  of  work  already  done  bad  been 
made" — and  we  understand  from  this  ex- 
pression that  had  the  resolution  of  intention 
read  "that  granite  curbs  be  laid  In  Henry 
street  between  Sanchez  and  Noe  streets,  and 
that  the  roadway  thereof  be  paved  with  bi- 
tuminous ToA,'*  then  the  notices  would  have 
had  to  be  posted  Just  as  they  were.  That 
the  law,  reasonably  construed,  requires  the 
notice  to  be  posted  along  the  entire  line  of 
the  contemplated  work,  there  can  be  no  doubt 
The  whole  line  of  Improvement  was  between 
two  streets  660  feet  apart  and  the  record 
shows  that  the  blo(dc  had  been  Improved  its 
full  width  part  of  the  way,  and  had  been  im- 
proved part  of  its  width  on  one  side  of  tbe 
street  and  part  of  Its  width  on  anotber  pw> 
tlon  of  tbe  street  so  that  it  was  irregular 
portions  of  tbe  street  in  that  htock  tbat  woe 
to  be  Improved.  In  the  case  before  us  no 
mention  whatever  is  made  of  the  street  be- 
tween L  and  M  streets,  and  the  api>roved 
rule  laid  down  In  the  Dowling  Case,  sn^, 
does  not  and  cannot  be  made  to  mean  that  a 
portion  of  a  street,  a  whole  blo(A  and  up- 
wards, not  mentioned  in  the  resolution  of 
Intention,  no  portion  of  the  land  fronting  on 
which  can  be  assessed  for  tbe  work,  Is  "along 
the  line  of  the  contemplated  work"  merely 
because  some  work  Is  done  on  the  street  in 
front  of  tbe  other  blodis  on  both  sides  of 
such  blodE,  so  tliat  notice  of  such  work  must 
be  posted  along  such  blo^  on  which  no  work 
is  to  be  done.  Putting  notices  along  Eight- 
eenth street  between  L  and  M  streets,  might 
tend  to  confuse  the  property  owners  along 
said  part  of  Eighteenth  street  and  could  be 
of  no  benefit  or  information  to  landowners 
In  other  blocks,  who  would  become  liable 
for  the  work  done  under  tbe  resolution  of 
Intention.  The  notices  were  sufficient  and 
accomplished  all  Intended  by  the  atetnte. 
As  to  alignment  of  error  No.  4:  Just  bow 
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defendants'  property  was  assessed  tor  the 
cost  of  work  for  which  It  was  not  legally 
liable  does  not  appear.  All  the  work  to  be 
done  on  Eighteenth  street  was  let  In  one  con- 
tract The  fiict  that  the  portion  of  Eight- 
eenth street  between  L  and  M  streets  was 
not  included  In  the  contract  would  tend  to 
lessen  the  rate  per  front  foot  while,  had  the 
work  been  let  In  two  contracts,  there  would 
not  have  been  as  many  cnrbs  and  cnrres  to 
pay  tor  in  the  Jiart  south  of  H  street— the 
part  in  which  defendants'  property  is  lo- 
cated— and  probably  the  cost  to  him  in  that 
event  might  have  been  a  little  less  per  front 
foot  In  the  case  cited  by  appellant,  that  at 
Bates  T.  Twist;  138  Oal.  52,  70  Pac.  1028, 
It  was  held  that  the  deslgnatlcm  of  a  street 
or  portion  of  a  street  which  Is  to  be  Improved, 
with  a  description  of  the  work  to  be  done 
thereon,  becomes  thereby  a  distinct  and  sev- 
eral impTovem^t,  whether  it  be  the  only  im- 
provement specified  in  the  r^Iutlon  of  in- 
tention or  In  the  resolntlon  ordering  the  work, 
or  whether  other  improvements  are  intruded 
in  it,  and  that  when  the  character  of  the 
improvements  on  different  portions  of  the 
same  street  are  different  ttkey  ore  of  neces- 
sity different  Th^  are  of  necessity  Inde- 
pendent items  of  street  work.  Bat  in  the 
case  at  bar  the  work  is  not  different  on  any 
part  of  Eighteenth  street  and  no  reason  is 
appearent  why  the  woric  should  have  been 
divided  up  in  two  or  more  contracts. 

As  to  assignment  of  error  No.  5:  A|ipel- 
lant  asks  this  court  to  override  a  constltu- 
tlona]  amendment  which  has  been  befwe  the 
Supreme  Court  on  at  least  three  different 
occasions  upon  the  same  question,  and  the 
validity  of  the  amendment  upheld  each  time. 
He  allies  that,  upon  every  occasion  in  which 
this  question  has  been  presented  to  the  court 
the  facta  have  been  misstated,  and  alleges  the 
true  facts  to  be  that  the  amendment  under 
discussion  was  never  entered  In  the  Journal 
of  the  assembly,  either  hy  ideutl^ing  refer- 
ence  or  in  any  other  manner.  If  section  19, 
art  11,  was  not  amended  In  1883,  then  the 
Vrooman  act  would  be  In  violation  of  that 
section  as  It  was  originally  adopted,  for,  as 
it  originally  stood,  no  street  work  chargeable 
to  larlvate  property  could  be  contracted  for 
or  commenced  until  the  money  bad  been 
collected  and  was  In  the  treasury.  The  court 
below  found:  "And  I  further  find  that  con- 
stitutional amendment  No.  1,  proposed  by  the 
Legislature  of  the  state  of  California  at  Its 
regular  session  of  1S83,  and  which  constita- 
tlonal  amendment  No.  1,  known  as  'Senate 
Bill  No.  10,*  was  entered  In  the  Journals  of  the 
two  houses  of  said  lieglslature,  with  the  yeas 
and  nays  taken  thereon,  as  provided  In  section 
1,  art  18,  of  said  Constitution  of  the  state 
of  California,  and  that  said  constitutional 
amendment  No.  1,  amending  section  19,  art 


11,  of  the  Constitution,  was  duly  adopted  and 
ratified  and  is  now  a  part  of  the  Constitu- 
tion of  the  state  of  California,  and  was  at 
all  times  during  the  jfroceedlngs  of  the  board 
of  trustees  of  the  city  of  Sacramento  alleged 
In  the  complaint  In  this  action."  The  evi- 
dence showed  that  in  one  or  two  instances 
the  written  Journal,  when  the  constitutional 
amendment  was  up  for  discussion,  refers  to 
Senate  Bill  No.  17,  when  It  is  plain  Senate 
Bill  Na  10  was  intended,  and  the  evidence 
before  the  lower  court  showed  that  tills  cler- 
ical error  had  b^n  corrected  In  the  printed 
Journal.  But  aside  from  this,  the  bill  Itself, 
with  Its  indorsements  thereon,  shows  that  it 
was  propaly  enrolled,  antbentlcated,  and  de- 
posited with  the  Secretary  of  State  as  hav- 
ing been  pn^rly  passed  by  the  Legislature; 
and  the  Journal  cannot  be  looked  to  to  re- 
but or  set  aside  the  joesumptlon  thus  raised 
that  this  constltntional  amendment  was  prop- 
erly passed.  The  evidence  before  the  trial 
court  further  shows  that  the  proposed  amend- 
ment to  sectltm  19,  art.  11,  was  properly  sub- 
mitted to  the  people  at  the  general  election 
in  1884  as  constitutional  amendment  No.  L 
The  evidence  supports  the  flndiufr 
The  Judgment  Is  affirmed. 

We  concur:  OHIPMAN,  P.  J.;  HcLAUOH' 
LIN,  J. 


SACRAMENTO  PAVING  CO.  MAKTTB. 
et  al. 

(Court  of  Appeal,  Third  1>ifltrict,  Callfomia. 
Sept.  30,  1905.) 

Appeal  from  Superior  Court  Sacramento 
County;  P.  J.  Shields,  Judge. 

Action  by  the  Sacramento  Paving  Com- 
pany against  Eobert  Martyr  and  others. 
From  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal.  Affirmed. 

R,  Platnauer,  for  appellants.  HoU  St 
Dmm  and  J.  H.  Leggett  for  respondent 

BUCKLES,  J.  This  Is  an  appeal  from 
an  order  denying  defendants*  motion  for 
a  new  trial  in  an  action  to  recover  for  street 
assessment  for  Improving  Eighteenth  street 
In  the  city  of  Sacramento.  The  questions 
involved  are  exactly  the  same  as  In  Sacra- 
mento Paving  Company  (a  corpwatlon). 
Plaintiff  and  Respondent  v.  James  Ander* 
son,  Appellant,  and  B.  J.  Ooethe  and  M,  I. 
Enos,  Defendants  (No.  50,  this  day  decided 
by  this  court)  82  Pac.  1069. 

The  Judgment  In  this  case  Is  affirmed,  up- 
on the  authority  in  that  cas& 

We  concur:  CHIPMAN,  F.  J. ; McLAUOB- 
LIN,  J. 
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UABTIN  T.  MAREARIAN  ft  Ca 

(Gonrt  flC  Appeal.  Third  District,  Galltonifak 

Oct  2,  1905.) 

1.  APPKAIr-RKVIBW— OeDIB  GKARTtRa  NlW 

Teial— CoNrLicriNO  Evidence. 

An  order  granting  a  new  trial  will  not  be 
disturbed  on  appeal,  where  one  of  the  grounds 
assigned  In  the  motion  therefor  was  that  the 
Terdlct  waa  not  supported  bj  the  evidence,  and 
there  was  a  anbstantlal  conuct  in  the  •vldence. 

[Ed.  Note. — For  cases  in  pt^nt.  sea  vtL  8, 
Cent  Dig.  Appeal  and  Erzor.  f  8871.] 

2.  Sams  —  Scope  or  Review  —  GRounDS  tok 

BUBTAININO  EteCIBIOn  NOT  CONSIDEBBD. 

In  reviewing  an  order  granting  a  new  trial, 
tin  apellate  court  is  not  confined  to  the  groond 
on  which  the  trial  court  based  the  order,  but 
may  eostain  it  on  any  other  assigned  ground. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent  IMg.  Appeal  and  Brror,  {  8406.) 

Appeal  from  Bnperlor  Court,  Vnaaa  Conn- 
tyt  H.  Z.  Anstln,  Jv/Ogo. 

Actl(m  hy  Fetw  Martin  affalnst  Bfarkarian 
ft  Co.,  a  corporation.  Plaintiff  appeals  from 
an  order  granting  a  new  trial.  AlBrmed. 

H.  H.  Welch  and  George  Gosgrove,  for 
appellant  F.  U.  Short  and  A.  M.  Drew,  tcx 
respondent 

BUCKLES,  3.  This  Is  an  action  to  recover 
the  price  of  figs  sold  and  delivered  on  August 
19, 1903.  The  parties  entered  into  the  follow* 
ing  written  contract:  **Thjs  certlfles  that 
Peter  Martin  has  sold  to  Markarlan  &  Com- 
pany, and  Markarlan  &  Company  has  bought, 
all  the  White  Adriatic  figs  produced  during 
the  year  1903  on  Gordon,  Patterson,  Grant 
Orchard  Farm,  F.  Travers,  Sanger,  Gardenle, 
Harrison,  C.  Liman,  Starwalt,  and  Beasley 
places,  and  estimated  to  be  100  tons.  The 
seller,  as  a  condition  of  sale,  warrants  all 
said  fruit  well  cured  and  merchantable,  and 
free  from  unmatured  fruit,  and  agrees  that 
be  will  deliver  said  fruit  to  buyer  at  their 
packing  house  In  Fresno  as  fast  as  cured, 
said  delivery  to  commence  on  or  before  Au- 
gust 22,  1903,  and  all  fruit  to  be  delivered 
by  Not.  1^  1903.  Until  delivery  Is  made,  sell- 
er waives  payment  of  purchase  price,  and 
asstmies  all  risk  of  injury  to  or  loss  of  said 
fruit  The  buyer  agrees  to  pay  in  cash  at 
delivery  for  all  figs  delivered  of  quality  and 
condition  as  above,  and  In  lota,  as  received, 
31^  cents  per  pound,  and  50  cents  per  ton 
for  hauling.  This  Is  Intended  to  be  and  is 
an  absolute  sale,  and  title  to  said  fruit  has 
passed  to  buyer,  subject  to  fcoregoing  con- 

dltltms.  Seller:  Patra  X  Martin.  Wltneas 

mark 

to  mark  and  signature  of  Peter  Martin:  H.  H. 
Welsh.  Markarlan  &  Company,  per  H.  Mark- 
arlan. Witness:  W.C.  Nixon.  Dated  Aug.  19, 
1903."  Some  Of  the  flgs  were  then  growing 
upon  the  trees.  There  Is  some  confusion  in 
the  pleadings  as  to  the  amount  of  these  dried 
flga  wlilch  were  deliv^ed.  The  complaint  al- 
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legea  tbere  were  71.1015  tmu  delivered,  and 
claims  as  a  balance  due  tbe  snm  of  $435.91 ; 
wblle  tbe  answer  denies  that  plaintiff  de- 
llTered  86i/t  tmis  of  figs,  w  any  other  num- 
ber of  tons  or  greater  amount  tiian  QS"/tt* 
tons,  and  denies  that  there  remains  due 
and  unpaid  plalntitt  the  aom  of  ^7.50, 
or  any  other  anm.  Tbe  case  waa  tried  by  a 
jury,  which  found  a  verdict  fiir  plaintiff  for 
the  snm  of  $435,  and  Judgment  ma  rendered 
for  plaintiff  for  tfiat  amomit  A  motion  vas 
made  fbr  a  new  trial  on  flie  grounds  that  tbe 
evidence  la  Insufficient  to  Justly  tbe  vmdlct ; 
that  said  verdict  is  against  law ;  that  "on  ac- 
count of  errors  of  law  occurring  at  tbe  trial 
and  excepted  to  by  the  defendant,**  and  an. 
account  of  newly  discovered  evidence,  etc. 
Tbe  motion  was  granted,  and  tbe  appeal  Is 
from  the  order  granting  tbe  motion,  and  It  ap- 
pears finm  what  tbe  trial  Judge  said  on  the 
hearing  of  tbe  motion  that  tbe  same  waa 
granted  "for  tbe  reasons,  as  well  as  others 
not  here  adverted  to,  tbe  verdict  la  against 
law,  and  should  be  set  aside  and  a  new  trial 
granted."  The  written  opinion  of  tbe  trial 
Judge  la  set  oat  in  appellant's  reply. 

Tbe  evidence  Is  contained  In  the  statement, 
and  shows  a  substantial  conflict  In  that  whlcb 
is  moat  Important  and  material,  and,  this  be- 
ing a  tact,  under  tbe  well-eatabllshed  rule 
tbat  tbe  order  granting  a  new  trial  will  not 
be  set  aside  when  tiiere  la  a  substantial  con- 
flict In  tbe  evidence,  the  ordra*  should  not  be 
disturbed.  But  appellant  claims  tbat  the 
motion  was  not  granted  because  tbe  evidence 
did  not  BuppOTt  tbe  verdict,  but  because  tbe 
trial  court.  In  passing  on  the  motion,  said: 
"The  sole  question  arising  cm  this  motion  neo 
essary  to  be  considered  la,  was  there  a  de< 
livery  of  the  goods  tbe  plaintiff  and  an  ac< 
ceptauce  of  the  same  by  the  defendant?^ 
The  deCendant  had.  however,  made  Its 
grounds  of  motion  on  other  points  as  well, 
and  the  trial  Judge  had  no  right  to  limit  the 
grounds,  and,  Indeed,  tbe  Judge  seems  to  have 
come  to  that  conclusion,  but  he  says  at  ttie 
end  of  his  opinion:  "For  these  reasons,  aa 
well  aa  otiiers  not  here  adverted  to,**  etc. 
In  Churchill  v.  Floumoy,  127  Cal.  S62,  59 
Pac  791,  It  was  held  tbat  *'tbl8  court  Is  not 
confined  to  the  ground  on  which  the  court 
IkIow  placed  its  order,  for,  as  was  said  In 
Kanffman  t.  Maler,  04  GaL  260,  29  Pa&  4S1, 
18  L.  R.  A.  124.  the  court  below  *cannot,  by 
stating  In  Its  order  (and,  we  may  add,  or  In 
ita  opinion)  that  the  motion  Is  granted  upon 
one  ground  only  and  denied  upon  the  others, 
deprive  tbe  other  par^  of  the  rii^t  to  a  re- 
view by  this  court  of  tbe  entire  record."* 
See  Houghton  v.  Market  Street  Railway  Co. 
(So.  63,  decided  by  First  District  Court  of 
Appeal  September  15,  1905.)   82  Pac.  972. 

The  order  is  affirmed. 

We  concur :  OHIPMAN,  P.  J.  |  McLAUGffl- 
LIN,  J. 
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BUFPBL  T.  UNITED  RAILROADS  09 
SAN  FRANCISCO. 

(Court  of  Apiwal,  Fint  District,  California. 
Sept  29,  1905.) 

1.  New  TBiAij—DiscBETiOH  ov  Tbiai.  Oomr 
— Vebdioi  AajLinsT  Btidbkcb. 

It  is  the  dnt;  of  the  trial  Judeci  on  a  mo- 
tion for  a  new  trial,  to  exercise  his  judgment 
and  discretion  in  revievlDg  the  evidencCf  and 
even  thoogh  it  Is  conflicting,  to  grant  a  new 
trial  if  he  does  not  beliere  that  the  verdict  Is 
the  correct  conclusion  from  all  the  evidence; 
and  his  action  in  so  dolns  will  not  be  interfered 
with  on  appeal,  except  m  eaae  of  an  abuM  of 
discretion. 

[Bd.  Note. — For  cases  In  point,  see  yoL  8, 
Cent.  Dig.  Appeal  and  Error,  »  8971-8874 ;  toL 
37,  Cent.  Dig.  New  trial,  {  10.] 

2.  Street  Railboads— Neglioknt  Opksation 
—SumciENOT  OF  Evidence. 

In  an  action  against  a  street  railroad  for 
the  death  of  the  driver  of  a  wagon,  caused  by 
collision  with  a  street  car,  an  order  of  the  trial 
court  granting  a  new  trial,  on  the  ground  that 
the  evidence  did  not  sopiwrt  the  vetdlct,  which 
was  for  defendant,  but  showed  negligence  on 
defendant's  part,  held,  in  view  of  the  evidence, 
not  an  abuse  of  discretion. 
8.  Dbath— AcTiOHB— Meabtjbk  op  Dauaqes. 

Under  Code  Civ.  Proa  S  877,  providing 
that,  when  the  death  of  a  person  is  caused  bj 
the  wr<»igful  act  or  neglect  of  another,  his 
heirs  or  personal  representatives  may  maintain 
an  action  for  damages  against  the  person  caus- 
ing tbe  death,  and  socb  damages  may  be  given 
as  under  all  the  circnmstancas  of  the  case  may 
be  just,  the  amount  of  recovery  in  actions  for 
wrongful  death  Is  limited  to  the  value  of  the 
pecuniary  interest  of  the  persons  entitled  to 
such  recovery  in  the  life  of^the  person  killed; 
but  such  pecuniary  interest  need  not  be  measur- 
ed and  demonstrated  by  the  evidence  as  a  pre- 
cise sum  of  money,  and  the  fact  that  it  is  not 
shown  that  a  husband,  on  account  of  whose 
death  damages  are  claimed  by  his  widow,  was 
Id  sound  bodily  health  and  in  receipt  of  monthly 
wages  or  salair.  Is  not  fotal  to  a  recovery  of 
more  than  nominal  damages. 

[Ed.  Note. — For  cases  In  jxiDt,  we  JcL  15, 
Gent.  Dig.  Death,  }  Ul.] 

Appeal  from  Superior  Oourt;  Gity  and 
Gonntr  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Ellsa  Ruppel,  as  administratrix 
of  the  estate  of  Conrad  Ruppel,  deceased, 
against  tbe  United  Railroads  of  San  Francis- 
co. From  an  ordw  granting  a  new  trial,  de- 
fendant appeals.  Affirmed. 

Rehearing  denied  by  Supreme  Court,  No- 
vember 24,  1905. 

Morrison  &  Cope,  for  appellant  Stafford 
&  Stafford,  for  respondent 

COOPBR,  J.  Tbls  Is  an  action  by  the 
plaintiff,  as  administratrix  of  the  estate  of 
Conrad  Ruppel,  deceased,  to  recover  damages, 
alleged  to  have  been  sustained  by  the  heirs 
of  the  deceased,  by  reason  of  his  death,  re- 
sulting from  the  alleged  negligence  of  the 
defendant  corporation  in  the  operation  of  Its 
cars  on  the  public  streets  of  tbe  city  of  San 
Francisco.  Tbe  Jury  returned  a  verdict  for 
defendant  On  motion  of  plaintiff  the  court 
below  granted  a  new  trial,  on  tbe  ground  that 
the  evidence  does  not  support  the  verdict 
but  shows  negligence  on  the  part  of  the 
82P^-6S 


defendant  TbSm  aj^teal  la  by  d^endant  trom 

tbe  order. 

The  Judge  of  the  trial  court  saw  the  wit- 
nesses and  beard  the  evidence  while  looking 
at  them,  and  for  this  reason  is  much  better 
qualified  to  Judge  of  their  credibility  and  the 
value  of  the  evidence  ttian  we  are.  It  fs 
the  duty  of  the  trial  Judge,  on  a  motion  for 
a  new  trial,  to  exercise  his  Judgment  and 
discretion  In  reviewing  the  evidence,  and, 
even  though  It  Is  confilctiLng,  to  grant  a  new 
trial  If  he  does  not  believe  tbe  verdict  Is  the 
correct  conclusion  from  all  the  evidence. 
The  power  of  the  trial  court  to  so  review  the 
evidence  Is  a  salutary  one,  and  often  prevents 
great  Injustice  from  being  done  by  an  er- 
roneous verdict  It  Is  only  In  cases  of  abuse 
of  discretion  that  this  court  will  interfere. 
We  have  carefully  examined  the  evidence 
and  find  no  such  abuse  of  discretion.  The 
evidence  tends  to  show  that  early  in  the 
morning  of  April  5,  1902,  the  deceased,  in  a 
light  wagon,  was  driving  a  single  horse  along 
and  down  Mission  street  In  the  dty  of  San 
Francisco  at  a  place  where  there  waa  a  slight 
incline  in  the  grade  A  street  car  belot^lng 
to  defendant  on  which  .there  were  passen- 
gera,  a  motorman,  and  conductor,  going  in 
tbe  same  direction,  ran  up  from  behind,  and 
struck  the  bub  of  the  left  hind  wheel  of  de- 
ceased's wagon,  precipitating  him  to  tbe 
ground  In  a  violent  manner  and  killing  him 
almost  Instantly.  The  car  and  wagon  were 
In  fall  sl^t  of  each  other  for  several  hun- 
dred feet  prior  to  the  oolllslon,  and  the 
wagon  was  In  full  sight  of  the  motorman.  It 
Is  not  clear  from  the  evidence  whether  any 
portion  of  the  wagon  was  on  the  defendant's 
tracb  at  the  time  of  the  collision  or  not,  but 
It  Is  not  material,  as  It  Is  clear  beyond  ques- 
tion that  tbe  left  bind  wheel  of  tbe  wagon 
was,  it  not  on  tbe  tra<&,  near  enough  to  it 
that  the  car,  Instead  of  passing,  struck  It 
thus  causing  the  death.  There  Is  evidence 
that  tbe  car  was  going  pretty  fast  and  one 
witness  testified  that  in  bis  c^lnlon  it  was 
going  at  the  rate  of  about  10  miles  an  hour. 
All  the  evidence  shows  that  the  motorman 
did  not  ring  the  bell  until  in  close  proximity 
to  the  wagon,  some  of  the  witnesses  placing 
It  at  10  feet.  The  motorman  testified  that  he 
rang  tbe  bell  when  within  about  a  car's 
length  (26  feet)  of  the  wagon;  that  It  would 
be  a  good  stop  to  stop  tbe  car  In  half  Its 
length  (13  feet) ;  that  when  he  saw  be  could 
not  pass  the  deceased  he  was  a  car's  length 
distant  He  not  only  did  not  stop  the  car, 
bnt  It  ran  8  feet  beyond  the  point  where  It 
atmck  the  wagon,  making  84  feet  after  the 
motorman  saw  he  could  not  pass  the  wagon. 
The  motorman  testified  that  as  be  approach- 
ed the  wagon  at  some  distance.  It  was  not  on 
tbe  track,  but  as  he  arrived  In  dangerous 
proximity  to  It  It  "swerved"  In  toward  the 
tradi,  making  It  Impossible  for  him  to  stop 
tbe  car  In  time  to  avoid  tbe  collision.  It  is 
not  our  province  on  this  appeal  to  determine 
tbe  question  as  to  the  troth  of  tbls  evidence. 


Digitized  by 


Google 


1074 


n  fageho  bsfobthb. 


The  cotrrt  below.  In  granting  the  new  trial, 
had  the  right  to  reject  It  The  evidence 
tending  to  show  that  the  defendant's  car 
approached  deceased  at  a  rapid  rate  of  speed, 
and  ran  Into  his  wagon,  whlt^  was  In  plain 
Tlew  for  sereral  hundred  feet,  and  tbli  with' 
ont  ringing  a  bell  mitll  too  late  to  give  warn- 
ing, required  carefnl  consideration  at  the 
bands  of  the  trial  jndge. 

Appellant  contends  that  there  was  no  evi- 
dence as  to  damages,  and  Invokes  the  mle 
that  the  court  should  not  grant  a  new  trial 
In  a  case  where  the  plalntlfl  would  00I7 
be  entitled  to  nominal  damages.  The  erl- 
deoce  shows  that  the  deceased  left  snrrlTliv 
blm  a  widow  (plaintiff)  and  firar  ehlldrai, 
the  yonngest  child  being  a  minor  12  years 
of  age.  At  common  law  all  right  at  action 
for  personal  Injury,  whether  It  be  tiw  cause 
of  death  or  not,  is  extiDgntshed  by  the  death 
of  the  Injured  party.  4  Suthaland  on  Dam* 
ages  ^  Bd.)  I  1259,  and  cases  dted.  In 
most,  if  not  all,  the  states,  the  statutes  or 
Codes  provide  for  recoroy  of  damages  by 
ttw  heirs  against  the  party  who  causes  the 
death  of  another  by  negligence.  Our  statute 
provides  (Code  CIy.  Proc  |  377):  "When 
the  deatti  of  a  person,  not  being  a  minor,  Is 
caused  by  the  wrongful  act  or  neglect  of 
another,  his  beln  or  personal  representatives 
may  maintain  an  action  for  damages  against 
the  person  causing  the  deatii.  or  If  such 
person  be  onployed  by  another  who  is  re- 
sponsible for  his  conduct  then  also  against 
audi  other  pwscm.  In  tntf  action  under 
this  and  the  preceding  section,  such  damages 
may  be  given  as  under  all  the  dreumstances 
of  the  case  may  be  Just"  The  theory  of  the 
above  section,  and  of  similar  statutes,  Is 
that  those  who  are  so  entitled  to  recover 
damages  have  a  pecimlaiy  interest  In  the 
UfO  of  the  poson  killed,  and  hence  the 
amount  of  recovery  is  limited  to  the  value 
of  that  inteseet 

But  pecnnlaty  Interest  does  not  mean  a 
precise  sum  In  money  measured  and  demon- 
strated by  evUence.  The  language  ct  our 
statutes  does  not  so  limit  It  because  it  ol- 
lows  such  damages  as  under  "all  the  cir- 
cumstances of  the  case  may  be  Just"  It  Is 
said  in  4  Sutiiwland  on  Damages  (jSA  Dd.) 
f  1263,  quoting  from  Tllley  t.  Hndscm 
Blvar  B.  Co.*  29  N.  T.  267,  288,  287.  86  Am. 
Dec.  297:  "A  liberal  scope  was  designedly  left 
for  the  action  of  the  Jury.  They  are  to 
give  such  damages  as  they  shall  deem  a  fair 
and  Just  conqiensatlon  with  reference  to  the 
pecuniary  Injury  resulting  from  such  death. 
Tb^  are  not  tied  down  to  any  precise  rule: 
Within  the  Umit  of  tiie  statute  as  to  the 
amount,  and  the  q>ecles  of  injury  sustained, 
the  matter  Is  to  be  submitted  to  their  sound 
Judgment  and  discretion.  Tta^  must  be 
satlsfled  that  pecunlaiy  Injury  resulted.  It 
so  satlsfled,  they  are  at  liberty  to  altow  them 
from  whatever  source  they  actually  proceed- 
ed which  could  produce  them.  If  they  are 
satlsfled  from  the  history  of  the  family,  or 


the  Intrinsic  probabilities  of  tb»  case,  that 
they  were  sustained  by  the  loss  of  bodily 
care  or  Intellectnal  culture,  or  moral  training 
which  the  mother  had  before  supplied,  they 
are  at  liberty  to  allow  for  It"  In  Beeson 
V.  Oreen  Mountain  O.  U.  Co.,  67  Cal.  87,  an 
instruction  even  by  the  lower  court  that  ttke 
Jury  might  take  into  consideration  the  pecuni- 
ary loss  *^Buff«ed  by  this  plaintiff  In  the 
death  of  said  Qear^  Beeson  by  being  de- 
prived of  his  support;  also  the  relatl4Mis 
proved  as  existing  between  ^alntlff  and  de- 
ceased at  the  time  of  his  death,  and  tiie  In- 
Jury,  If  any,  sustained  by  ber  in  ttue  loes  of 
his  society,"  was  approved,  and  the  court  in 
In  commenting  on  Code  OIt.  Proc.  |  877, 
applied  to  the  Instruction,  said:  "We  think 
that  the  social  and  domestic  relations  of  the 
parties,  their  kindly  demeanor  toward  each 
other,  the  society,  were  parts  of  *all  the  dr- 
eumstances of  tile  case^  tor  the  Jnry  to  take 
Into  conslderatl<m  In  estimating  what  dam- 
ages would  be  Just,  from  a  pecuniary  point 
of  rlew,  especially  as  there  Is  nothing  In  the 
case  to  show  that  the  Jnry  mig^t  give  dam- 
ages by  way  of  solaoe.**  The  Beeson  Case 
has  since  been  dted  and  Mppromi  Morgan  r. 
Southern  Padflc  Co.,  9S  CaL  517,  80  Pac 
603,  17  L.  B.  A.  n.  29  Am.  8t  B^  148: 
Keast  V.  Santa  Tsabel  Mining  Co..  188  OaL 
200,  68  Pac.  771.  The  late  case  of  Storrs 
V.  Lm  Angeles  faction  Co.,  134  CaL  91.  08 
Pac.  72,  Is  directly  in  point  The  court  there 
said:  "The  objectimi  of  the  appellant  that 
as  there  was  no  spedflc  testimony  that  the 
plaintiff  WM  earning  anything  at  the  time  of 
the  injury,  or  of  the  amount  that  he  was 
capable  of  earning,  any  verdict  of  the  Jury 
un&et  this  instruction  would  be  nmely  con- 
jecture, is  untenabla  *  *  *  If  the  dr^ 
cum  stances  which  were  before  the  Jury  show 
that  by  reason  of  the  Injury  he  has  become 
unable  to  perform  the  labor  or  transact  ths 
business  which  he  was  accustomed  to  trans- 
act or  perform  prior  thereto,  be  is  entitled 
to  recover  damages  tberetor ;  and  from  the 
nature  of  the  Investigation  the  amount  of 
such  recovery  must  be  left  to  the  wise  dis- 
cretion of  the  Jury.** 

While  we  think  that  K  the  plaintUf  had 
proven  that  ^ceased  was  a  man  In  sound 
bodily  health  and  In  recdpt  of  monthly 
wages  or  salary,  these  matters  would  have 
been  very  important  dreumstances  to  be 
considend  the  Jury  In  estimating  tiie 
pecuniary  damages  to  which  plaintiff  would 
be  entitled,  yet  we  do  not  deem  the  absence 
of  such  proof  oondnslve  ot  the  fact  that 
plaintiff  is  mty  entitled  to  nominal  damages: 
W«  cannot  say,  u  mattsr  of  law,  that  plain- 
tiff can  only  recover  nominal  damages  for 
the  death  of  her  husband  if  caused  1^  de- 
fendants negligoice  while  he  was  driving  a 
horse  upon  the  pid>llc  hl^way.  Not  only 
this,  but  the  point  seems  not  to  have  been 
raised  In  the  trial  court  The  case  oi  Bnrk  v. 
Areata  *  Had  River  R.  R.  Co.,  12S  Oal.  884, 
67  F«.  X060k  18  Am.  Bt  Bepw  0%  Is  not  in 
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conflict  witb,  but  supports,  the  views  herein 
expressed.  That  action  was  brought  by 
adult  collateral  helra.  The  court  said : 
"The  statutes  upon  this  subject  seem  to  be 
framed  upon  the  Idea  that  the  heirs  would 
always  constitute  the  family  of  deceased.  In 
some  states  the  beneficiaries  of  this  stat- 
ute are  so  limited.  We  can  easily  understand 
that  a  life  may  be  of  great  pecuniary  value 
to  such  persons.  Collateral  heirs,  at  all 
events,  must  prove  probable  loss,  or  their 
recovery  will  be  limited  to  nominal  dam- 
ages." 
The  order  Is  affirmed. 

Weooncnr:   HARBISON.  P.  J. ;  HALL,  J. 


1  Cal.  App.  m 

BNSCOE  V.  FLETCHER. 

(Court  of  Appeal,  Third  District,  California. 
Sept.  28.  1905.) 

1.  Adicihistbatobs  —  AcnoNs  on  Cuius  — 

CONFOBlfITT  OF  ACTION  TO  CLAIM. 

In  an  action  upon  a  claim  presented  to  and 
rejected  by  an  administrator,  the  recovery  must 
be  had  on  the  same  cause  of  actltm  as  that  set 
up  In  the  claim,  and  no  other  or  different  eon- 
tract  or  cause  of  action  can  be  alleged  or  proven. 

2.  Sauk— CoHFLAinx. 

Code  Civ.  Proc.  I  ISOO,  provides  that  no 
holder  of  a  claim  against  an  estate  shall  main- 
tain any  action  thereon  unless  the  claim  is  fitBt 
presented  to  the  administrator.  A  claim  pre- 
sented to  an  administrator  sought  payment  on 
<me-faalf  the  nrincipal  and  interest  due  on  cer- 
tain notes,  of  which  the  claimant  and  deceased 
were  Joint  makers.  A  complaint,  filed  after  the 
rejection  of  the  claim  counted  on  the  same 
notes,  made  the  same  demand  of  payment,  and 
further  stated  that  plaintiff  became  the  owner 
of  the  notes  by  virtue  of  a  decree  of  distribu- 
tion of  the  estate  of  the  payee.  Held,  that  the 
complaint  sufficiently  appeared  to  be  based  on 
the  same  demand  as  the  claim  to  mtla^  the  re- 
quirements of  the  statute. 
8.  Saick. 

The  fact  that  a  complaint  on  a  rejected 
claim  presented  to  an  administrator  segregated 
and  lumped  certain  classes  of  items  in  the 
claim,  without  increasing  or  diminishing  the 
amount  of  any  item,  ana  without  alleging  any 
different  contract  as  to  liability  on  any  of  the 
items  than  appeared  on  the  face  of  the  claim, 
was  no  ground  of  objection  on  the  complaint 
4.  Patubnt^Liquidatiow  by  Joint  Dbbtob 

—Right  to  Contbibutiom. 

Where  two  or  more  persons  are  jointly 
liable  on  an  obligation,  and  one  of  them  makes 
payment  of  the  whole,  the  obligation  is  thereby 
extinguished,  and  the  one  paying  the  same  has 
a  new  obligation  against  the  others  for  their 
proportion  of  what  be  paid  for  them. 

[Bd.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contribution,  |  lO;  toL  Cent 
Dig.  Payment,  S  135.] 

&  Release— Ofsbation—Joirt  Debtobs. 

Under  Civ.  Code,  g  1543,  providing  that  a 
release  of  one  or  more  joint  debtors  does  not  ex- 
tinguish the  obligation  of  any  of  the  others,  a 
decree  of  distribution  of  the  estate  of  the  payee 
of  a  joint  note,  awarding  the  note  to  one  of  the 
joint  makers,  does  not  constitute  a  payment  of 
the  note,  nor  an  eztlngnlshment  of  the  obliga- 
tion of  the  other  debtor  for  his  proportion  of 
the  same. 

Q.  Aduinistbatobs— Cuius  Against  Estate 

—  EXI'ENDITUBES  BY  ADMIKIBTBATOB  —  PrI- 
OBTTIES. 

Money  expended  by  an  administrator  for 
tauoring  the  property  of  the  estate  under  a  con* 
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tract  made  after  the  death  of  the  decedent  is 
not  properly  a  claim  against  the  estate,  but  is 
an  item  of  expense  incident  to  preserving  the 
property  during  the  course  administration, 
which  is  entitled  to  payment  prior  to  the  pay- 
ment of  the  debts  of  the  estate,  and  its  allow- 
ance as  a  debt  cannot  be  prejudicial  to  the 
estate. 

Appeal  from  Superior  Court,  Plumas  Coun- 
ty: C.  E.  McLaughlin,  Judge. 

Action  by  Joseph  R.  Enscoe  against  Joseph 
H.  Fletcher,  administrator  of  the  estate  of 
W.  E.  McNeil,  deceased.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Rehearing  denied  by  Supreme  Court  No- 
Tember  24,  lOOu. 

Goodwin  ft  Webb,  for  appellant  L.  N. 
Peter  and  SoUnsky  ft  Wetie,  for  respondent. 

BUCKLES,  J.  This  Is  an  action  on  a 
claim  presented  to  the  administrator  of  the 
estate  of  W.  B.  McNeil,  deceased,  which 
claim  was  allowed  in  part  and  rejected  in 
part — allowed  for  J145.92,  and  rejected  for 
$3,487.60.  The  claim  consisted  of  the  amount 
due  on  four  promissory  notes,  which  were 
set  forth  In  full  In  the  claim,  with  interest 
thereon,  and  other  items.  The  dlsaHowance 
was  mainly  on  the  notes.  A  copy  of  the 
claim  is  contained  In  the  complaint.  These 
notes  were  all  made  at  the  same  time,  to 
wit  February  1,  1891,  and  for  $1,000  each, 
and  were  payable  on  February  1,  1808.  Feb* 
ruary  1,  1899,  February  1.  1900,  and  Febru* 
ary  1,  1901.  The  notes  are  Joint  notes;  one 
J.  Enscoe  being  the  payee  and  J.  It  Enscoe 
and  W.  E.  McNeil  being  the  Joint  makers. 
The  claim  does  not  set  forth  the  relation- 
ship of  J,  Enscoe,  the  payee,  and  J,  R.  En* 
scoe.  the  joint  payor,  nor  does  it  state  how 
J.  R.  Enscoe  became  the  holder  or  owner 
ot  said  notes,  nor  what  right  be  had  to  ask 
pasrment  to  himself  of  one-halt  of  said  notes, 
farther  than  whatever  presumptions  might 
arise  from  the  facts  tliat  he  was  In  posses- 
sion of  the  notes  and  that  he  was  a  Joint 
maker.  The  complaint  shows  that  the  payee, 
the  said  J.  Enscoe,  was  the  father  of  J.  R. 
Enscoe,  and  died  October  19,  1894;  that 
his  estate  was  probated,  and  that  on  May 
19,  1898,  the  superior  court  by  Its  decree 
and  judgment  distributed  the  said  notes 
to  the  said  J.  R.  Enscoe  as  the  heir  at  law 
of  the  said  J.  Enscoe;  that  on  November 
30,  1901,  the  other  joint  maker  of  the  said 
notes,  W.  E.  McNeil,  died,  and  the  defend- 
ant Joseph  Fletcher,  became  the  adminis- 
trator. The  answer  alleges  payment  of  said 
notes  by  J.  R.  Enscoe,  May  19, 1898,  the  date 
of  the  decree  distributing  the  notes  to  him, 
and  that  the  obligation  on  the  notes  being 
extinguished,  plaintiff  became  entitled  to 
contribution  from  said  W.  E.  McNeil,  and 
that  such  right  of  action  accrued  to  plain- 
tiff, and  that  more  than  two  years  had 
elapsed  since  such  right  accrued  and  be- 
fore McNeil's  defith,  and  that  it  Is  therefore 
barred  by  the  provisions  of  subdivision  1. 
i  339,  Code  Civ.  Proc.  Judgment  was  for 
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plaintiff,  tbe  court  flndins  ttie  estate  of  W. 
E.  McNeil  to  be  liable  for  one-balf  tbe 
principal  and  Interest  doe  on  said  notes, 
to  wit,  tbe  sum  of  $3,320,  and  that  other 
Items  of  said  claim,  amounting  to  $220.42, 
were  also  a  charge  against  said  estate,  and 
rendered  Judgment  for  tbe  sum  of  $3,540.- 
42.  Tbe  judgment  was  made  up  of  tbe  fol- 
lowing items:  Notes.  $3,320;  amount  allow- 
ed on  the  claim,  $145.92 ;  and  for  Insurance, 
tbe  sum  of  $74.60.  The  appeal  Is  from  tbe 
Judgment 

Appellant  contends  tbat  tbe  claim  as  pre- 
sented  to  the  administrator  cannot  be  recon- 
ciled with  tbe  complaint  in  this:  tbat  tbe 
demand  Is  not  tbe  same  In  the  complaint  aa 
made  in  the  claim.  In  an  action  upon  a 
dalm  presented  and  rejected  in  an  estate 
of  a  deceased  person,  no  recovery  can  be 
had  f&r  anything  outside  of  the  Items  of 
the  claim  Itself ;  that  is  to  say,  the  recovery 
must  be  upon  the  same  cause  ot  action  aa 
set  up  In  the  claim.  lilcbtenberg  t.  Mc- 
Glynn,  105  CaL  45.  88  Pac  541.  A  claim- 
ant cannot  come  into  court  and  allege  and 
piOTa  any  other  or  dlffo^t  contract  or 
cause  of  action  from  Gat  stated  In  his 
claim.  In  Etchas  t.  Orena.  127  CaL  600, 
00  Pac.  45,  tbe  claim  presented  was  for 
■erricea  rendered  tbe  deceased  for  six  months 
In  each  year  at  $80  per  month,  and  during 
the  other  six  months  at  the  rate  of  $5  per 
month;  the  claim  amounting  to  $2,100.  A 
payment  of  $000  bavlng  been  made,  there 
was  a  balance  of  $1,300  still  due.  Tbe  com- 
plaint alleged  that  "deceased  promised  plain- 
tiff and  agreed  to  pay  ber  the  reasonable 
▼alne  of  her  services  *  *  *  by  makli« 
provision  in  ber  will  for  plaintiff  for  a  sum 
equal  to  tbe  value  of  tbe  said  services,  and 
In  consideration  of  such  promise  plaintiff 
rendered  the  services."  Tbe  items  were  the 
same  to  amount  in  both  claim  and  complaint, 
but  tbe  contract  under  which  tbe  services 
were  rendered  being  different  from  the  con- 
tract stated  in  tbe  claim,  tbe  court  there  held 
that  no  recovery  could  be  had.  Gallagher 
T.  McGraw,  182  OaL  OOl.  64  Pac  1080.  In 
the  case  btfore  na  the  complaint  sete  forth 
tbe  Identical  notes  on  which  the  claim  is 
based  and  whitdi  are  also  set  out  m  full  In 
the  claim.  The  claim  ahows  np<m  Ito  face 
liiat  plaintiff  seeks  to  recover  only  one-half 
tbe  amount  of  principal  and  Interest  due 
on  the  said  notes  of  which  be  Is  joint  maker. 
It  also  appears  on  the  face  of  tbe  notes  that 
the  tftbut  of  the  Joint  makers  bears  tbe  same 
name  aa  did  the  deceased  against  whose 
estate  the  dalm  was  presented,  to  wit,  W. 
E.  UcN^.  The  complaint  sete  fbrtb  more 
Acts  In  relation  to  tbe  notes  than  does  tbe 
claim,  but  tbe  cause  of  action  Is  not  dianged. 
The  demand  in  the  claim  was  tor  payment 
ct  the  one-half  ot  the  notes  just  as  he  bad 
obligated  himself  to  do  In  Us  lifetime,  and 
the  complaint  Is  fOr  exactly  the  same  thing. 
There  Is  therefore  no  difference  In  the  de- 
mands, and  all  the  additional  facto  stated 


In  the  complaint  are  but  explanatory  of  tbe 
demand,  and  neither  add  to  nor  take  away 
a  stogie  thing.  Both  demands  are  identical 
In  every  respect,  and  It  seems  to  as  that  Is 
all  that  Is  required  under  section  1600,  Code 
of  Civil  Procedure,  and  the  authorities  cited 
by  the  appellant,  to  wit:  lilcbtenberg  v, 
McGIynn,  1X}5  CaL  45,  88  Fac.  641;  Barthe 
V.  Rodgers,  127  Gal.  54,  59  Pac.  310;  Hc- 
Gratb  V.  Carroll.  110  Cal.  88,  42  Pac.  466; 
Etchas  V.  Orena,  127  Cal.  500.  00  Pac.  45: 
GallagbM  v.  McGraw,  182  Cal.  001.  04  Pac. 
1080;  Morehouse  v.  Morehouse,  140  Cal.  88, 
73  Pac  73a  The  fact  tbat  plaintiff  in  his 
complaint  has  segr^^ted  and  lumped  cer- 
tain classes  of  items  of  tbe  claim  wlthont 
Increastog  or  diminishing  the  amount  of  any 
item,  and  without  alleging  any  different 
contract  as  to  liability  <m  any  such  items 
than  appears  on  the  face  of  the  claim,  seems 
to  us  to  be  without  reason  for  objection. 

We  now  come  to  confdder  what  seems  to 
be  tbe  real  potot  In  the  case,  and  the  one 
to  which  appellant  has  directed  the  greater 
part  of  his  argument— tbat  the  notes  were 
paid  when  distributed  to  plaintiff  and  the 
obligation  extinguished  and  tiiat  the  only 
dalm  3.  B.  Bnscoe  could  have  made  was 
one  cl  contribution,  and  tbat  sucb  a  claim 
would  be  barred  by  the  statute  of  limita- 
tions. It  is  clear  the  notes  were  never  paid 
to  tbe  original  payee,  J.  Enscoc  for  be 
died  while  he  was  yet  the  owner  and  bolder 
of  the  notes,  and  prior  to  May  19,  1898,  the 
date  at  which  appellant  contends  the  pay- 
ment was  made.  There  can  be  no  dispute 
as  to  the  rule  that  where  two  or  more  p»- 
sons  are  Jolntiy  liable  on  an  obligation,  and 
one  ot  tliem  makes  payment  of  tbe  wholes 
tbat  obligation  Is  thereby  extinguished,  and 
the  one  paytog  has  a  new  obligation  against 
the  others  for  their  proportion  of  what  he 
paid  for  them.  If  these  notes  were  paid 
and  tile  obligation  extinguished.  It  Is  solely 
by  operation  of  law  and  brooght  about  by 
the  death  of  ttie  payee  and  tbe  distribution 
ot  his  estate,  including  tbe  notes,  to  bis 
heir  who  was  a  jotot  maker  of  tiie  notes. 
And,  as  we  understand  It,  tbls  Is  the  earnest 
contention  of  appellant,  who  dtes  tbe  fid- 
lowtog  cases  in  support  of  that  contenttoo: 
Gordon  v.  Wansey,  21  Cal.  79;  James  t. 
Teager.  86  Cal.  186,  24  Pac  1005.  In  the 
first  case  one  B.  and  three  others  made 
their  joint  and  several  negotiable  promis- 
sOTy  notes.  Tbe  payee  afterwards  assigned 
the  notes  for  valuable  consideration  to  said 
H.  This  was  before  maturity.  After  ma- 
turity, for  valuable  consideration,  H.  as- 
signed the  notes  to  Gordon,  the  platotiff, 
and  Gordon  brought  his  action  on  the  notes 
and  against  all  tbe  joint  makers  and  re- 
covaed  judgment,  and  tbe  Supreme  Court 
declared  such  Judgment  to  be  erroneous. 
The  court  also  says  In  tbat  case  that  th9 
first  assignment  amounted  to  payment,  and 
tbat  the  notes  became  functus  officio,  and 
were  not  revived  by  tbe  second  gsslgnmenti 
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In  tbe  second  case  tlie  conrt  said:  "The 
purchaser  of  a  note  from  the  maker,  after 
maturity,  cannot  claim  to  be  an  innocent 
bolder,  nor  can  he  claim,  as  against  the 
maker  or  any  one  else,  that  the  note  has  not 
been  extinguished  if  it  has,  In  fact,  been 
paid."   In  that  case  the  joint  note  was  paid 
to  the  payee  by  one  of  the  makers  and  the 
note  was  delivered  to  the  Joint  payor  who 
had  paid  It   Of  course,  if  these  notes  In 
the  case  before  ns  come  within  tbe  rule 
in  the  cases  cited,  then  the  plalntlfC  has 
no  right  to  recover.   In  applying  tills  mie 
that  payment  by  a  joint  maker  extingnlahes 
liie  obligation,  we  tmderstand  that  "pay^ 
ment"  means  payment  in  full  for  every- 
thing due  on  the  obligation.   In  Yule  v. 
Bishop,  133  OaL  674,  at  page  679,  62  Fac. 
68,  at  page  70,  Justice  Henshaw  uses  tbe  fol- 
lowing language:   "In  this  state,  therefore, 
It  seems  to  be  well  settled,  both  by  the  lan- 
guage of  tbe  Code  and  by  tbe  decisions  of 
this  conrt  under  It;  that  full  paymrat  and 
performance  by  the  enrety  eztinguiehes  the 
primary  obllgatloa"    Here  tbe  obligation 
was  never  performed,  and  plaintiff  bas  never 
been  entitled  to  an  action  agaioat  McNeil 
Cor  contribution.   The  obligation  of  the  Joint 
makers  Is  presumed  to  be  equal,  and  all 
that  was  ever  satisfied  or  paid  by  the  dis- 
tribntlon  to  plaintiff  was  his  equitable  share, 
the  one-half  of  the  principal  and  Interest 
due  on  said  notes.   When  the  notes  came  to 
tbe  heir  by  the  decree  of  distribution,  but 
one  had  matured,  so  that  there  could  have 
been  no  compulsion  on  the  part  of  plalntitC 
to  have  made  any  payment  on  any  of  the 
notes,  save  the  one  which  fell  due  Febru- 
ary 1,  189a   But  under  the  view  we  tak« 
of  the  case  that  there  was  never  a  tlm9 
wben  contribution  could  have  been  malo^ 
talned,  It  Is  useless  to  pursue  that  point 
further.   The  defendant  claims  that  the  ef- 
fect of  the  decree  of  distribution  was  to 
transfer  or  assign  the  notes  to  a  Joint  maker 
«nd  thus  extinguish  the  obligation.   In  thla 
■connection  It  would  be  well  to  examine  the 
law  of   transfer  performance,  rellnqulah- 
ment,  and  Joint  obligations.   Under  section 
1039,  Civ.  Code:    "Transfer  Is  an  act  of 
the  parties,  or  of  the  law,  by  which  the 
title  to  property  is  conveyed  from  one,  living 
person  to  another."   Surely  the  case  before 
us  does  not  come  under  or  within  this  defini- 
tion, for  the  notes  descended  from  the  dead 
to  the  living.   Transfer  rests  upon  acts  of 
parties  to  a  contract,  aa  does  assignment 
which  is  but  a  written  transfer.   Here  there 
la  no  act  of  omission  or  commission  by  any 
■of  the  parties.   The  law  simply  changes  the 
position  of  the  parties.    Then  section  1457, 
-Civ.  Code,  says:   "The  burden  of  an  obli- 
gation may  be  transferred  with  the  consent 
of  the  party  entitled  to  the  benefit,  but  not 
otherwise."   In  this  instance  the  payee,  J. 
Enscoe,  being  dead,  could  not  consent  His 
heir  is  certainly  entitled  to  every  benefit 
•arising  from  tbe  obligattons  descending  to 
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him,  consistent  with  equity  and  fair  deal- 
ing toward  his  opponent,  and  he  has  not 
consented.  The  notes  are  negotiable  and  are 
transferable  only  by  Indorsement  There 
was  no  indorsement  It  seems  to  me  that 
an  analysis  of  these  rules  declared  by  our 
Code  points  a  wide  difference  between  "suc- 
cession," as  defined  and  regulated  in  title 
7,  division  2,  and  "transfer  of  obligation," 
as  defined  and  regulated  in  title  3,  divi- 
sion 3. 

The  question  Is,  of  course,  were  the  obli- 
gations of  the  notes  extinguished?  Section 
1473,  Civ,  Code,  provides:   "Full  perform- 
ance of  an  obligation,  by  the  party  whose 
duty  it  Is  to  perform  It,  or  by  any  other 
person  in  his  behalf,  and  with  his  assent, 
if  accepted  by  a  creditor,  extinguishes  it" 
Section  1474  provides:   "Performance  of  an 
obligation  by  one  of  several  persons  Jointly 
liable  under  It  extinguishes  the  liability  of 
alL"   Section  1478  provides:  "Performance 
of  an  obllgatloa  for  the  delivery  of  money 
only  Is  called  payment"   Section  1541,  Civ. 
Code,  provides:   "An  obligation  is  extin- 
guished by  a  release  therefrom  given  to  the 
debtor  by  the  creditor  upon  a  new  consid- 
eration, or  In  writing,  with  or  without  a 
new  consideration."   Section  1543,  Civ.  Code, 
provides :   "A  release  of  one  or  two  or  more 
Joint  debtors  does  not  extinguish  the  obli- 
gation of  any  of  the  others,  unless  they  are 
mere  guarantors;  nor  does  It  affect  their 
rights  to  contribution  from  him."  Section 
3164,  Civ.  Code,  provides:    "The  obligation 
of  a  party  to  a  negotiable  instrument  Is 
extinguished:    (1)  In  like  manner  with  that 
of  parties  to  a  contract  In  general,  or  (2) 
by  payment  of  the  amount  due  upon  the 
instrument  at  or  after  Its  maturity,  In  good 
faith  and  In  the  ordinary  course  of  business, 
to  any  person  having  actual  possession  there- 
of and  entitled  by  Its  terms  to  payment" 
Section  1524,  Clv.  Code,  provides :    "Part  pet- 
formance  of  an  obligation,  either  before  or 
after  breach  thereof,  when  expressly  accepted 
by  tbe  creditor  In  writing  In  satisfaction, 
or  rendered  In  pursuance  of  an  agreement 
in  writing  for  that  purpose,  though  without 
any  new  consideration,  extinguishes  the  obli- 
gation."  We  think  that  In  a  careful  reading 
and  fair  analysii  of  these  sections,  when 
considerliig  the  facts  ta  this  case.  It  Is  dear 
there  was  no  performance,  no  payment  of 
the  amount  due  In  good  faltb,  and  In  the 
due  course  of  business,  or  at  all,  and  no 
satisfaction,  except  as  to  the  one-bait  doe 
from  plaintiff  (which  comes  merely  by  reason 
of  the  operation  of  the  law),  and  therefore 
there  could  be  no  extinguishment  <tf  these 
obligations,  unless  It  could  in  some  mysteri- 
ous way  be  brought  about  by  reason  of  the 
plaintiff  being  released  from  payment  by  op- 
eration of  law  which  it  Is  claimed  canceled 
the  obligation  to  which  be  was  a  party, 
and  to  tbe  benefit  of  which  he  bad  sncceeded 
without  any  act  of  his.   A  release  of  J.  B. 
Enscoe  by  tbe  payee  In  bla  Ufetlmek  open 
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the  payment  by  the  aald  J.  B.  Ensooe  oi 
one-half  the  whole  obligation*  under  the  iffo< 
TlBlfHiB  of  said  section  164S,  would  not  have 
releaaed  McNdl  nor  extlnsoldied  the  (4)Uga- 
tloiL  McNeil  was  not  mentioned  In  the  de- 
cree of  distrlbntlon,  the  Instrument  by  which 
It  Is  claimed  the  obligation  was  extinguished. 
Of  coarse,  It  would  have  been  othwwlse 
had  J.  R.  Enscoe  paid  the  whole  amount 
due,  and  thai  plaintiff's  remedy  would  have 
been  for  oontrlbutlon.  Morthem  Ins.  Co.  t. 
Potter,  63  Cal.  168;  Roboia  t.  Donovan, 
TO  Cal.  114,  &  Pac.  ISO,  11  Pac.  699.  In 
Wrlsten  v.  Curtiss,  76  CaL  6,  18  Pac  81, 
it  1b  held  that  a  release  of  one  of  several 
Jointly  liable  on  a  promlBsory  note,  who  are 
not  mere  guarantors,  does  not  release  the 
other  obligora  Ko  matter  what  tbecny  may 
be  put  fbtth  as  to  the  release  of  <me  Jointly 
Uable  and  the  extinction  of  the  obligation, 
nor  what  the  law  may  be  (m  the  subject 
In  other  states,  "the  Code  establishes  the 
law  of  this  state  reqwcting  the  subject  to 
vbitiL  It  relates,  and  the  Code  (section  IS^) 
says  a  release  of  <me  Joint  debtor  does  not 
extinguish  the  obligation."  So  that,  If  plain- 
tllf  had  actually  paid  one-tialf  of  fbe  whole 
amount  due  on  said  notes,  tSie  obUgatlras. 
the  notes  would  have  still  held  good  as 
against  McNeil.  See  McDowell  v.  Jacobs. 
10  CaL  890. 

The  $74.50  expanded  by  the  administrator 
for  insuring  the  i^operty  of  the  estate,  hav- 
ing been  contracted  after  McNeil's  death,  is 
not  properly  a  claim  against  his  estate  yet 
it  is  a  charge  against  the  estate,  being  an 
item  of  expense  Incident  to  preserving  the 
property  during  the  course  ot  administration, 
and  is  entitled  to  payment  prlw  to  payment 
of  debts  and  Its  alIowan<»  as  a  debt  could 
not  be  prejudicial  to  the  estate  We  see 
no  vital  objection  to  the  amount  allowed 
by  the  administrator,  to  wit.  $145.92. 

For  the  reasons  berdn  stat^  the  Judg- 
ment  is  affirmed. 

We  concur:  CBIPMAN,  P.  J. ;  McLAUOH- 
LIN,  J. 
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RUSSBLL-VAIL  ENOINBERINO  CO.  v. 
KIRBT.  County  Treasurer. 

(Court  of  Appeal,  Third  District,  California, 
Oct.  6,  1905.  On  Rehearing,  Nov.  8,  1905.) 

ESTOPPBZi— OBOUHDB— FlLIHQ  CLAJM  AGAZNST 

County. 

Petitioners  contracted  to  construct  a  heat- 
ing plant  in  a  county  hospital  for  the  oounty  for 
$2,^,  and  later  by  anottier  omtract  agreed  to 
install  a  ventilating  plant  In  the  building  for 
$3,988.  Fetitionera  thereafter  filed  a  awom 
claim  aeainst  the  county  for  $2,000  as  "part 
payment  of  the  heating  Bystem,  county  hos- 
pital," which  was  paid,  and  thereafter  made  a 
further  demand  for  payments  of  $1,687.60  for 
said  beating  plant,  claiming  that  the  first  claim 
had  been  based  on  the  wrong  contract.  Held, 
that  petitioners  were  estopped  as  agaiost  the 
county  from  showing  that  tlieir  verified  claim 
for  $2,000  was  not  a  payment  en  the  heating 
contrad^ 
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Appeal  from  Supalor  Court,  Merced  Coun- 
ty; B.  N.  Rector.  Judge. 

Mandamns,  on  petition  ta  the  RusseH-Vall 
Engineering  Company,  against  G.  W.  Klrby. 
as  treasurer  of  Morced  counly.  From  a 
Judgment  denying  the  writ,  petitioner  ap- 
peals. Affirmed. 

Rehearing  denied  by  Supreme  Court,  "De- 
cember 4, 1905. 

Bndd  &  Thompson  and  T.  C.  Law,  for  ap- 
pellant  F.  W.  Henderson,  for  respondent 

BUCKLES,  3.  This  Is  an  application  for 
a  writ  of  mandate  against  the  county  treas- 
urer of  Merced  county  to  compel  him  to  pay 
a  warrant  to  plaintiffs  for  work,  etc.,  done 
under  a  contract  with  the  board  of  super* 
vls<n-s,  amounting  to  the  sum  of  $1,687.50. 
The  case  comes  up  on  the  Judgment  roll,  and 
the  facts  appear  to  be  as  follows:  On  June 
6,  1903,  petitioners  entered  Into  a  contract 
with  the  board  of  supervisors  to  install  a 
heating  plant  in  the  county  boqiltal,  then  In 
course  of  erection,  for  the  sum  of  $2,200, 
to  be  paid  as  follows:  On  July  81,  75  pa- 
cent  of  the  cost  of  all  labor  and  material 
then  furnished.  Other  payments  were  to 
follow  in  like  manner.  On  August  IStii 
petitioners  entered  Into  another  contract 
with  said  board  to  install  In  said  building 
a  ventilating  plant  for  which  petitloneis 
were  to  receive  $3,988.  On  September  17, 
1903,  petitioners  presented  a  demand  against 
Merced  county  In  due  form  and  duly  verified, 
which  claim  or  demand  Is  as  follows;  "De- 
mand of  RiMsell-Yail  Engineering  Co.  on  the 
treasury  of  the  county  of  Merced,  stete  of 
Callf<»iila,  for  the  sum  of  two  thousand 
dollars,  being  for  part  payment  for  heating 
system.  Sept  17,  1903.  Part  payment  on 
heating  system.  Co.  Hospital,  $2,000.00.** 
This  claim  was  allowed  September  21,  1903, 
the  county  warrant  Issued  and  [resented  tn 
the  county  treasurer  for  payment  on  Septon- 
l)er  24th,  and  Indorsed  "not  paid  for  want 
of  funds."  On  December  11,  1903,  It  vras 
again  presented  and  was  paid. 

On  November  6,  1903.  the  demand  whldi 
Is  the  subject  of  this  action  was  presented 
to  the  said  board,  and  Is  as  follows:  "De- 
mand of  Russell-Vait  Engineering  Co.  on 
the  treasury  of  the  county  of  Merced,  state 
of  California,  for  the  sum  of  sixteen  hundred 
and  eighty-seven  and  50-100  dollars,  being 
for  beating  plant  contract  at  County  Hos- 
pital. November  4th,  first  payment  on  ac- 
count of  contract  for  installing  of  steam 
heating  plant  at  County  Hospital,  $1,687.60.'* 
This  demand  was  for  75  per  cent  of  the 
actual  cost  of  labor  and  material  furnished 
up  to  July  31,  1903,  under  the  provisions  of 
the  contract  of  June  6, 1903.  The  claim  vraa 
duly  sworn  to,  and  on  the  11th  day  of  Novem- 
ber ihe  board  allowed  It  The  auditor  drew 
his  warrant  which  was  presented  to  the 
treasurer,  and  on  November  16th  was  In- 
dorsed, "Not  paid  for  want  o£  funds.**  The 
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vmirant  waa  pmented  again  on  Jannary 
4, 1004,  when  it  is  admitted  there  were  funds 
on  band  soffident  to  pay  bnt  paTment  was 
retoMd. 

The  trial  court  found  the  facts  as  above 
stated,  and  found,  further,  that  petitioners 
Intended  said  $%000  claim  to  be  a  payment 
on  tbe  contract  of  Augiut  ISth  and  ttiat  It 
was  a  claim  on  said  rentllatlon  contract, 
and  that  the  county  treasurer  had  paid,  the 
same,  believing  It  to  be  a  claim  founded  on 
said  ventilatiny  contract  of  June  6;  1908.  As 
concluidons  of  law,  the  court  found  that  ap- 
pellanta  were  est^tped  from  showing  that 
their  vertOed  claim  ft>r  |3,000  was  and  Is  not 
a  payment  on  the  contract  for  the  beatti^c 
plant  We  think  the  conclnston  Just  men- 
tioned and  the  llndlngs  iqMm  wbldi  It  Is 
based  support  the  Judgment,  and,  without  In- 
timating any  opinion  aa  to  whether  the  coun- 
ty la  estoived  to  queatlon  the  validity  of  tiie 
contract,  or  whether  the  board  should  have 
advertised  ftur  plans  and  qwdflcatlcmB,  or 
wbethor  the  heating  plant  comes  within  the 
provlslonB  of  subdivision  8  of  section  2S, 
Pl  4B^  of  the  county  govoiunent  act  of  1807, 
so  as  to  require  SO  di^  notice  fbr  bids,  and 
basing  our  opinion  on  the  one  ground  that  the 
Ondlnis  above  moitioned  supptnt  the  Judg- 
ment, we  affirm  the  Judgment 

We  concur:  CBIPMAN,  P.  J.S  Me- 
liAUOHLIN,  J. 

On  Petition  for  Behearlng. 

BXTCKLBS,  J.  Application  for  rehearing. 
We  hare  gone  carefully  ovw  oinr  (pinion 
rendered  herein,  and  reviewed  the  facts  In 
the  case,  and  considered  the  matters  suggest- 
ed In  the  petition  herein,  and  can  see  no 
reascm  for  granting  a  rehearing.  If  true, 
as  alleged,  tbat  the  heating  contract  was  ex- 
tended and  made  a  part  of.  the  vrntUatlng 
plant;  and  plaintiff  was  to  have  t%2S0  for 
the  heating  plant  and  <3,08S  tat  the  ventlla^ 
Ing  plant,  making  fO^SA  tor  both  contracts, 
and  it  having  recdved  |S;000  thereon,  or  on 
Mther  of  the  contracts,  ttine  would  remain 
due  from  the  county  the  sum  of  94,288 ;  and 
BtUl  we  do  not  pass  upon  the  validlly  of 
wither  contract  We  are  still  of  tiie  (pinion 
that  the  findings  rapport  the  Judgment  ren- 
dered In  the  court  below. 

Behearlng  Is  denied. 

We  concur:  CHIPMAN,  P.  J.j  Me- 
LAUOHLIN,  J. 

1  Cal.  App.  6M 

JORDAHL  V.  HATDA  «t  aL 

<Oourt  of  Appeal,  nitrd  District  California. 

Oct  4,  1006.) 
1.  iNJxnroTUHr  —  Boyoott  —  Bvwrwuaar  or 

EvnMtNOE. 

In  an  action  to  restrain  members  <^  a  labor 
unlOD  from  bo7cottin|E  and  picketing  plaiotiEI's 
restaurant  findinn  that  defendants  aad  been 
guilty  of  acts  of^  Intlmidntlm  In  threatening 
vroivecttve  euBttmers  of  tbs  rMtanmnt^  ana 
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had  Interfered  vrith  tfiem,  driven  them  away,  or 
prevented  them  from  patronizins  plaintiff,  were 
sustained  by  evidence  of  conversations,  etc., 
had  defendants  with  such  costomers,  without 
evidence  that  defendants  had  exercised  phyrical 
force  or  actual  violence  toward  such  castomers, 
etc. 

2.  CoNBTmmoNAL  Law— Fbks  Speech. 

The  constitutional  guarant;  of  free  speech 
does  not  authorize  members  of  a  labor  union 
by  threats.  Intimidation,  etc.,  to  induce  pro- 
spective patrcxiB  of  a  place  of  business  to  re- 
frain from  patronising  the  same ;  the  proprietor 
being  also  guarantied  right  by  the  same  in- 
■trument  to  acquire  possess,  and  protect  prop- 
erty, and  to  possess  and  obtain  safety  and  hai^ 
piQe8& 

3.  Appeal — CoNruonno  Bvznraci — ^Fnnmras 
or  TaiAL  CouET. 

Findings  of  the  trial  court  based  on  con- 
flicting evidence  will  not  be  disturbed  on  appeal. 

4.  InjuKonoN — ^Dbcbeb — darAinTT. 

A  decree  eojoiDing  defoidaQts  from  station- 
ing themselves  in  a  doorway  of  plaintifTa  res- 
taurant or  on  the  ridewalk  In  front  thereof,  and 
from  interfering  with  plaintiff's  buslneas  In- 
timldatioD,  insults,  or  tlireats  to  bis  patrons, 
thereby  inducing  persons  not  to  iMtronize  plain- 
tiff, and  especislly  enjoining  defendants  from  In 
any  manojer  interfering  with  plaintiff's  busi- 
ness by  means  of  threats  or  intimidatitm  of  any 
kind  or  nature  directed  against  plaintiETs  pa- 
trons, and  from  interfwing  by  means  of  threats 
snd  intimidation  with  any  person  tliat  may  be 
working  for  plaintiff  or  may  desire  to  work 
for  him,  was  not  objectionable  for  Indefinlte- 
ness  and  uncertainty  as  to  the  acts  defendants 
were  wjolned  from  p^wmlng. 

Appeal  from  Bufwrlor  Cour^  HnmboUU 
County :  G.  W.  Hunter,  Judge. 

Action  by  Andrew  Jordahl  against  J.  A. 
Hayda  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  and  from  an  order  denying 
defendants'  motion  for  a  new  trial,  they 
appeal.  Affirmed. 

Coonan  &  Kehoe,  for  appellants.  Henry 
L.  Ford  and  George  B.  Gallons,  for  tespondr 
ent 

CHIPMAN,  P.  J.  The  defendants  are 
members  and  agents  of  the  Cooks'  and  Walt- 
ers' Alliance,  Local  No.  220,  of  the  city  of 
Eureka,  and  plaintiff  Is  the  proprietor  of  the 
so-called  Falrwlnd  Restaurant  at  that  city. 
The  action  Is  for  an  Injunction  restraining 
defendants  "from  the  commlBslon  of  any  acta 
or  the  use  of  any  methods  within  or  In  the 
Immediate  vicinity  of  the  plaintiCTs  said 
restaurant  and  premises,  which  will  tend  to 
hinder,  Impede  or  obstruct  the  plaintiff  In 
the  transaction  of  the  business  of  said  plain- 
tiff at  said  Falrwlnd  Restaurant  In  said 
premises,  or  hinder,  Intimidate,  or  annoy  the 
patrons  or  customers  of  plaintiff  as  they  visit 
aald  restaurant  and  premises  and  depart  from 
the  same,  and  from  annoying  and  Intimidat- 
ing persons  who  may  desire  to  work  in  plain- 
tiff's said  premises."  Plaintiff  had  Judgment, 
from  which  defendants  appeal,  and  from  the 
order  denying  their  motion  for  a  new  trlaL 

The  brief  of  appellants  Is  confined  to  a 
discussion  of  the  alleged  Insuffldency  of  the 
evidence  to  sustain  the  flndinga.  The  partic- 
ular parts  ot  the  flndlogs  thus  sttscked  srs 
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quoted  In  flw  brief  and  are  as  follows :  That 
defendant  members  of  said  association 
"have  Interfered  with  and  intimidated  persona 
who  desired  to  visit  said  restaurant  for  the 
purpose  of  patronizing  the  same,  by  telling 
them  that  they  were  making  a  mistake  In 
patronlaing  said  restaurant,  and  that  noth- 
ing but  a  scab  would  go  In  there  [meaning 
plaintiff's  restaurant];  •  •  •  that  they 
would  be  sorry  for  themselves  if  they  con- 
tinued to  patronize  said  restaurant,  and 
thereby  wiUfolly  and  mallcloualy  Intimidated 
the  patrons  and  Intended  patrons  of  said  res- 
taurant and  caused  them  to  refrain  from  pat- 
ronizing said  place  of  business,"  etc.  (finding 
4);  that  "the  said  defendant  Harry  Smith  and 
other  defendants  have  followed  persons  who 
Intended  to  patronize  plaintiff's  said  place  of 
business  and  have  prevented  them  from  en- 
tering said  place  of  business  and  patronizing 
the  same"  (finding  S);  that  said  defendanta 
"willfully  and  maliciously  patrolled  the  side- 
walk In  front  of  plaintiff's  said  place  of  busi- 
ness for  the  purpose  of  driving  said  customers 
or  patrons  away  from  said  restaurant'  (find- 
ing 6).  Appellants  contend  that  the  words  us- 
ed In  the  findings,  such  as  "threats,"  acts  of 
"Intimidation,"  "Interfered  with,**  "driven 
away"  or  "prevented,"  as  applied  to  the  con- 
duct of  defendants  toward  the  patrons  of 
plaintiff,  imply  force,  and  that  "the  evidence 
does  not  warrant  a  finding  that  Implies  that 
force  was  used."  We  do  not  think  these 
words  as  used  In  the  findings  and  judgment 
Imply  that  It  was  necessary  to  show  physical 
force  on  the  part  of  defendants  towards  any- 
one. Persons  might  have  been  "prevented" 
from  patronizing  plaintiff,  or  "driven  away" 
from  his  place  of  business,  or  "interfered 
with"  In  an  attempt  to  go  Into  or  out  of  his 
restaurant,  by  conduct  falling  short  of  actual 
violence,  and  yet  the  conduct  might  be  of 
such  character  as  to  effect  the  object  of  de- 
fendants to  the  injury  of  plaintiff  In  a  way 
which  could  not  be  adeqnately  measured  In 
an  action  for  damages. 

We  are  dted  by  appellant  to  section  9,  art 
1,  of  the  Constitution  of  California,  which 
guarantiee  the  right  to  every  person  to  "freely 
speak,  write,  and  publish  his  sentiments  on 
all  subjects,"  etc.  It  Is  argued  that  It  Is  not 
■unlawful  for  any  person  to  go  to  or  stay  away 
from  plalntifTs  restaurant,  and  hence  there 
could  be  nothing  unlawful  In  any  one  of  de- 
foidants  requesting  any  patron  of  plalntUTs 
restaurant  to  remain  away  therefrom ;  that 
the  motive  of  the  person  In  making  the  re- 
quest is  Immaterial;  and  If  the  request  can 
be  made  of  one  It  can  be  made  of  all  patrons 
of  plaintiff.  Fnrtbermore,  If  this  may  be 
done  verbally,  It  may  be  done  in  vrrltlng,  and 
he  may  make  the  request  on  a  banner  such  as 
was  used  In  front  of  plalntifTs  restaurant 
which  read:  "Boycott  Fairwlnd  Restaurant, 
declared  an  unfair  restaurant  by  Cooks'  and 
Waiters'  Alliance,  Local  No.  220.  Public  Is 
asked  not  to  patronize  the  place."  It  Is  also 
argued  tikat  "boycotting"  ia  not  actlMuibio 


BBFOBTBb.  fOhL 

pa  se,  and  so  with  "picketing"  and  benc^ 
as  we  Infer,  not  restralnable  by  Injunction. 
We  do  not  find  It  necessaiy  to  alter  upcm  a 
discussion  of  the  right  of  labor  to  organize 
tot  mutual  benefit  and  self-protection.  All 
flane  thinking  persona  ocmcede  this  right  And 
It  cannot  be  doubted  that  organized  labor  has 
the  right  to  effect  Its  objects  and  purposes 
by  all  lawful  means,  lawfully  exercised. 
Nor  are  we  called  upon  to  lay  down  general 
rules  by  which  labor  organizations  ahonld  be 
governed  In  their  relation  to  the  business 
Interests  of  the  country  and  to  society.  We 
are  to  deal  alone  with  the  facts  presented  la 
his  particular  case,  and  the  principles  <tf  law 
by  which  th^  shall  t»e  governed. 

While  the  right  of  tree  q^eech  Is  guarantied 
to  all  citizens  by  the  Gonstltation,  there  is 
also  guarantied  to  them  by  the  same  Gonstlta- 
tion the  right  of  "acquiring  possessing  and 
protecting  property,  and  possessing  and  obtain- 
ing safety  and  hairiness"  (sectiwi  1,  art  1) ; 
and  it  is  a  maxim  of  JarlsiWDdeDce  prescribed 
by  the  statute  Jaw  of  this  state  tiiat  "one 
must  so  use  his  rights  as  not  to  infringe  upon 
the  rights  of  another"  (Civ.  Code,  {  3514). 
These  guarantiee  are  equally  Important  to 
and  equally  necessary  tor  the  protection  of 
all  classes  of  citizens.  The  difficulty  in  most 
cases  is  to  apply  the  principles  governing 
these  correlated  rights  in  particular  cases  as 
they  arise.  Appellants  concede  that  boy- 
cotting and  picketing  may  become  "objection- 
able by  reason  of  the  acts  done,  in  prosecuting 
the  boycott  or  In  picketing" ;  and,  this  much 
conceded.  It  follows  that  they  may  be  re- 
sorted to  by  such  nnlawful  means  and  In 
such  reprehensible  manner  as  to  bring  the 
persons  therein  engaged  within  the  restrain- 
ing powo-  of  the  courts.  That  a  boycott  was 
declared  and  being  enforced  against  plaintiff 
by  defendants  Is  not  disputed.  One  of  the 
defendants  teatifled  to  its  object  as  tollows : 
"We  wanted  to  ke^  people  from  patronizing 
Mr.  Jordahl's  while  he  refrained  from  getting 
a  union  card.  We  wanted  to  ke^  ev^body 
from  patronlztog  him  as  much  as  we  could. 
It  did  not  matter  who  It  was,  everybody  we 
could  keep  from  patronizing  him  we  would 
do  the  best  we  could  to  ke^  them  away.  If 
Mr.  Jordahl  had  come  In  and  acceded  to  our 
terms,  that  minute  the  boycott  would  have 
been  declared  off,  and  would  have  been  kept 
on  as  long  ss  he  wouldn't  bad  it  not  been  for 
the  Injtmction  of  the  court  The  boycott 
would  have  been  on  now  if  It  had  not  been 
for  the  Injunction  of  the  court  I  was  a  mem- 
ber of  the  committee  that  had  exclusive  pow- 
er to  act  In  this  particular  matter."  The  evi- 
dence was  conflicting  as  to  the  acts  which  the 
court  found  amounted  to  Intimidation  of  the 
patrons  of  plaintiff  and  to  an  unwarrantable 
Interference  with  the  peaceable  prosecution 
of  his  business  and  to  plalntifTs  pecuniary 
Injury.  The  well-settled  rule  of  the  Supreme 
Court,  and  therefore  must  be  folowed  by  this 
court,  is,  that  the  findings  of  the  trial  court 
will  not  iw  disturbed,  but  must  be  aocqpted» 
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where  there  Is  a  substantia]  conflict  In  the 
erldence.  And  under  this  rule  the  appellate 
court  Is  not  permitted  to  determine  where  the 
pre[>onderance  of  the  evidence  rests.  If  there 
was  any  substantial  evidence  to  support  the 
findings  we  must  hold  it  sufficient  The  re- 
sponsibility of  weighing  the  eridence  Is  upon 
the  trial  court  or  the  Jury,  where  the  trial 
Is  by  Jury.  Upon  a  careful  examination  of 
the  record  we  think  there  is  sufficient  to  sus- 
tain the  finding.  We  do  not  understand  that 
the  trial  court  decided  that  carrying  a  banner, 
such  as  was  carried  In  this  Instance,  In  the 
street  In  front  of  plalntlCTs  restaurant,  was 
unlawful  or  that  the  Judgment  necesBarlly 
rested  on  such  acts,  and  no  question  I&toIt- 
ing  such  acts  Is  before  us.  The  Judgment  en- 
joins defendants  "from  stationing  themselves 
in  the  doorway  of  said  restaurant  or  upon  the 
sidewalk  In  front  of  the  same  and  there  Inter- 
fering with  the  business  of  plaintiff  by  Intimi- 
dation. Insults,  or  threats  to  his  patrons,  there- 
by inducing  persons  not  to  patronize  the 
restaurant  of  said  plaintiff;  and  said  de- 
fendants, •  •  ♦  are  hereby  especially  en- 
joined from  In  any  manner  interfering  with 
the  said  business  of  plaintiff  by  means  of 
threats  or  Intimidation  of  any  kind  or  nature, 
directed  against  the  patrons  or  customers 
•  •  ♦  of  said  plaintiff  and  from  interfer- 
ing by' means  of  threats  or  intimidation  with 
any  person  that  may  be  working  for  plaintiff, 
or  may  desire  to  work  for  him  in  his  said 
restaurant" 

Appellants  finally  complain  that  the  Judg- 
ment should  be  reversed  because  "It  Is  so 
indefinite  and  uncertain  that  It  Is  Impossible 
to  ascertain  therefrom  what  acta  defendants 
are  enjoined  from  performing."  The  court 
was  not  called  upon,  nor  was  It  practicable 
to  enumerate  the  particular  acts  which  In  Its 
opinion  would  be  regarded  as  acts  of  Intimi- 
dation to  customers  or  threats  used  for  the 
purpose  of  diverting  patrons  from  plaintiff's 
restaurant  Defendants  are  presumed  to  be 
Intelligent  and  law-abiding  citizens,  and,  as 
such  citizens,  the  court  was  content  to  leave 
to  them  the  determination  of  what  particular 
acta  they  could  In  future  safely  resort  to 
without  violation  of  Its  directlona  Tlie 
meaning  of  the  Judgment  Is  plain  enough, 
and  so  long  as  defendants  keep  within  tlie  In- 
tention expressed  by  the  court  they  will  be 
within  their  rights  so  far  as  any  violation  of 
this  Judgment  may  be  Involved. 

The  Judgment  and  order  are  affirmed. 

We  concur:  McLAUGHLIN,  J.;  BUC- 
KLBS,  J. 

7  Cal.  Unrep.  Ul 

PROUTT  V.  ADAMS,  et  al. 

(Court  of  Appeal,  Third  Dintrlct,  California. 
Oct  4,  1905.) 

Appeal — Law  or  thi  Case  —  Plbadino  — 
— Amehdubht. 

Where,  on  a  prior  appeal,  it  was  held  that 
dpfendants'  rights  were  limited  by  a  written 
contract  of  Indemnity,  and  that  no  defense  at. 
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variance  with  the  terms  of  the  Indemnity  could 
be  interposed,  and  judgment  was  reversed,  with 
directions  to  the  court  to  strike  oat  or  other- 
wiae  refuse  to  entertain  a  special  defense  ob* 
jected  to,  whereupon  the  court  struck  the 
amended  answer  "according  to  the  directions  of 
the  Supreme  Court"  and  granted  leave  to 
amend,  such  decision  was  the  law  of  the  case, 
and  defendants  were  not  entitled  to  file  an 
amended  answer  merely  pmitting  all  mention 
of  the  written  contract  and  pleading  the  de- 
fense so  stricken. 

Appeal  from  Superior  Court,  San  Joaquin 
County ;  W.  B.  Nutter,  Judge. 

Action  by  S.  Prouty  against  Robert  Adams 
and  another.  From  an  order  granting  plain- 
tiff's motion  to  strike  certain  matter  from 
an  amended  answer,  defendants  appeal. 
Affirmed. 

A.  a  White  and  G.  H.  Falcallt  Cor  appel- 
lants. B.  O.  Minor,  for  respondent 

BUCKLES,  J.  This  Is  the  second  appeal  in 
this  cause.  Prouty  v.  Adams,  141  Cal.  304,  74 
Pac.  845.  The  facts  are  fully  stated  in  the 
decision  uiwn  such  former  appeal.  It  was 
there  held  that  the  rights  of  the  defendants 
were  limited  by  a  written  contract  of  In- 
demnity executed  contemporaneously  with  the 
execution  of  the  note  sued  upon,  and  that  no 
defense  at  variance  with  the  terms  of  that  in- 
demnity could  be  Interposed.  The  Judgment 
and  order  denying  a  new  trial  were  there 
reversed,  "with  directions  to  the  trial  court 
to  strike  out  or  otherwise  refuse  to  entertain 
the  special  defense  above  adverted  to."  Upon 
the  going  down  of  the  remittitur,  the  trial 
court  made  the  following  order:  "On  motion 
of  Avery  C.  White,  Esq.,  counsel  for  defend- 
ants, the  court  made  an  order  striking  out  the 
amended  answer  of  defendants  herein,  ac- 
cording to  the  directions  of  the  Supreme 
Court  and  granted  defendants  15  days  In 
which  to  file  an  amended  answer  herein." 
Thereafter,  and  within  the  time  so  granted, 
the  defendants  filed  an  answer  wherein  all 
mention  of  the  written  contract  of  Indemnity 
was  omitted,  and  the  selfsame  special  defense 
included  In  the  order  of  the  Supreme  Court, 
and  mentioned  and  stricken  out  by  the  order 
granting  leave  to  amend,  was  again  pleaded. 
The  plaintiff  moved  to  strike  said  matter 
from  the  amended  answer,  and  from  the  order 
granting  said  motion  defendants  prosecute 
this  appeal. 

Appellants  claim  that  additional  matter  by 
way  of  "novation"  or  "substitution"  was  in- 
cluded in  the  matter  strlda:en  out  but  an  ex- 
amination of  the  record  stiows  that  do  matter 
what  this  alleged  new  matter  may  be  called, 
it  is  within  the  very  letter  of  the  decision 
upon  the  first  ai^al  which  became  the  law  of 
the  case.  Appellants  also  contend  that  the 
order  of  the  trial  court  permitted  the  amend- 
ment made.  We  do  not  think  so.  The  Su- 
preme Court  directed  the  lower  court  to  strike 
out  or  otherwise  refuse  to  entertain  tlils  very 
defense,  and  the  order  of  the  court  below, 
construed  In  the  light  of  this  direction,  could 
only  mean  an  amendment  In  accordance  with 


Digitized  by  Google 


1082 


82  PACIFIC 


REPORTER. 


(Cal. 


the  law  of  the  case  as  laid  down  by  the 
Supreme  Court  Such  was  the  eonstructioii 
placed  upon  Its  order  by  the  court  making  It. 
An  order  directing  that  certain  matter  be 
stricken  from  an  answer  can  hardly  be  dis- 
torted into  an  order  permitting  Its  reinsertion. 
It  Is  said,  however,  that  the  amendment  aroidB 
the  law  of  the  case  laid  down  on  the  first 
appeal,  and  that  neither  the  lower  court  nor 
this  court  can  hare  knowledge  of  the  fact 
that  there  was  a  written  Indemnity.  In 
answer  to  this  It  may  be  said  that  the 
court  below  certainly  was  compelled  to  take 
cognizance  of  the  order  expressly  excluding 
the  very  matter  here  pleaded,  and  no  amount 
of  sopliistical  pleading  or  reasoning  could 
destroy  the  force  of  that  order  or  nullify  the 
rule  of  law  applied  to  the  facts  which  the 
defendant  placed  before  the  court  The 
amendment  Including  matter  stricken  out  by 
the  court  below  In  accordance  with  the  man- 
date of  the  Supreme  Court  was  therefore  un- 
authorized. The  mere  omission  of  reference 
to  the  written  indemnity  could  not  unlllfy 
such  order,  and.  If  It  could,  such  an  amend- 
ment would  be  so  plainly  sham  that  the  court 
would  strike  It  out  anyway.  The  law  does 
not  Impute  to  a  court  such  Ignorance  of  Its 
own  records  and  the  decisions  of  the  Supreme 
Court  that  matter  may  be  repleaded  which 
has  not  only  been  eliminated  by  express  order, 
bnt  which  would  be  brought  within  the  law  of 
the  case  in  any  erent  and  thus  neutralized 
and  destroyed,  by  the  mere  Introduction  of 
the  written  Indemnity  at  the  trial.  Nor  are 
courts  so  impotent  that  chicanery  cannot  be 
frowned  upon,  or  playing  fast  and  loose  with 
courts  of  Justice  prevented. 
The  order  is  affirmed. 


We  concur:  CHIPMAN,  P.  J.;  MCLAUGH- 
LIN, J. 


1  Cal.  App.  701 

WHEOiAN  V.  ROSSETER. 

(Court  of  Appeal,  First  District,  California. 
Oct  4,  1905.) 

1.  Vendos  Aim  PuBOHABEft— OoimrAncE  OF 

PJ3FECT  TiTia. 

A  purchaser  of  land  under  a  contract  call- 
ing for  e  perfect  title  is  entitled  to  a  title  fair- 
ly deducible  of  record,  free  from  reasonable 
doubt  and  litigation. 

tEd.  Note. — For  cases  In  point  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser,  gS  234,  238.] 

2.  Sauk— IHOCICBXAHOBB— BuiLDino  Rutsio 

TIONB. 

Building  restrictions  In  grants  of  real  es- 
tate are  incnmbrances  on  the  title. 

[Ed.  Note.— For  cases  In  point  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser.  |  2S8.] 

SL  BJlVS — RXSGISBION  BT  PmOHAOD— DXnCI 

m  Title. 

A  vendor  contracted  to  sell  real  estate.  The 
pnrchaser  was  given  15  days  in  which  to  ex- 
amine title,  and,  if  found  defective,  he  was  to 
state  bis  objections  in  writing  and  the  vendor 
was  to  have  a  reasonable  time  to  perfect  title. 
The  abstract  showed  building  restrictions  on  the 
land.  A  suit  Involving  their  validity  was  pend- 
ing. Held,  that  the  purchasw  was  ^titled  to 
rescind  and  recover  tne  part  ot  tim  price  paid ; 


the  title  being  doubtfuL  even  though  the  cove- 
nants did  not  ran  wiu  the  land,  (ov  equity 
might  enforce  them. 

4.  Samb — Tmj! — Duty  or  Pubohaseb  to  Bx- 

AUIKK. 

A  purchaser  of  real  estate  is  not  required 
to  make  investigations  as  to  facts  that  may  af- 
feet  the  title  not  disclosed  by  the  abstract  far- 
nished  under  the  contract  of  sale  by  the  vendor 
or  actually  known  by  the  purchaser. 

Appeal  from  Snpoior  Court,  City  and 
Oonniy  of  San  Francisco;  Frank  H.  Kerri- 
gan, Judge. 

Action  b7  James  X  Whelan  against  John 
H.  RoMeter  From  a  Jodgment  toe  plain- 
tiff, defendant  appeals.  Affirmed. 

W.  S.  Goodfellow  and  John  S.  Drum,  fw 
ai^llant  Joseph  Hutchinson,  for  respond- 
ent 

HALL,  J.  This  Is  an  appeal  npon  the 
Judgment  roll  from  a  judgment  In  faTW-of 
plaintiff  whereby  he  recovered  92,000,  de- 
posit on  a  contract  tur  sale  ot  a  piece  €f 
real  estate.  By  the  trams  ot  the  contract 
15  days  were  allowed  to  examine  title,  and. 
If  found  defecttve,  pnrchasCT  was  to  state 
his  objections  In  writlnff.  and  seller  was  to 
have  a  reasonable  time  to  perfect  title;  ab- 
stract of  title  to  be  frnmlabed  by  seller.  The 
alHStract  was  fnmlsbed  by  defendant  and  in 
due  time  plaintiff  In  writing  specified  to  de- 
fendant his  objections  to  the  title,  and  there- 
after defendant  announced  to  plaintiff  that 
he  could  not  remove  the  restrictions  and 
Incumbrances  upon  said  title  comi^alned  of. 
and  plaintiff  thereupon  demanded  the  return 
of  his  deposit,  and  on  refusal  brought  tills 
action.  The  contract  was  dated  February 
18,  1901.  The  objections  to  the  title  were 
as  follows:  It  appeared  from  the  abstract 
that  on  the  26th  day  of  August;  1874,  all  the 
then  owners  in  fee,  as  tenants  Id  common  of 
all  of  Western  Addition  block  680,  In  which 
the  property  described  in  the  contract  Is  situ- 
ated, and  also  of  the  adjoining  blocks  684, 
702,  703,  and  part  of  685,  entered  into  an 
agreement  in  writing  in  and  by  which,  for 
the  express  purpose  therein  stated  of  directly 
benefiting  all  of  said  £K*operty  and  enhancii^ 
the  value  of  all  of  said  lands,  they  covenant- 
ed and  agreed  as  follows:  (1)  That  no  build- 
ings were  to  be  erected  up<m  any  part  of  said 
lands,  except  for  private  residences.  (2)  That 
no  building,  or  any  part  thereof,  erected  np- 
on any  part  of  said  premises,  should  be  used 
or  occupied  as  a  blacksmith  or  other  shop, 
or  as  a  grocery  store,  or  saloon,  or  place  of 
public  amusement  (3)  That  no  buildings 
or  superstructure  erected  npon  any  part  of 
said  lands,  except  fences,  should  be  built 
within  20  feet  of  the  street  (4)  That  no 
alleyway  or  private  street  should  be  opened 
through  any  portion  of  said  lands.  By  said 
agreement  all  the  covenants  thereof  were 
expressly  made  binding  upon  all  the  parties 
thereto,  their  heirs,  executors,  administra- 
tors, and  assigns,  and  any  and  all  persons 
who  claimed  or  derived  their  title  or  possee- 
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sion  ibroagb  any  vi  the  parties  to  oald  agree- 
ment;  and  8ald  agreement  furtber  provided 
fw  injonctton  suits  and  salts  for  damages  In 
case  of  violation.  Tlie  agreement  was  re- 
corded April  3,  1877.  On  the  18th  day  of 
November,  1888,  defendant  Joined  with  other 
parties  then  Interested  In  a  portion  of  said 
block  In  an  action  In  the  superior  court  of 
the  city  and  county  of  San  Francisco,  for 
the  purpose  of  declaring  invalid  and  cancel- 
ing said  agreement;  on  the  ground  that  the 
same  constituted  a  cloud  or  Incumbrance  up* 
on  said  property.  The  complaint  alleges 
that  "said  vrrltlng  Is  a  cloud  upon  the  title 
of  said  plalntUCs  to  the  lands  owned  by  them 
*  *  *  and  the  so-called  covenants  contain- 
ed In  said  writing  *  •  •  greatly  Inter- 
fere with  and  hinder  the  sale  of  said  lands 
and  the  obtaining  of  loans  upon  mortgages 
upon  said  lands,  and  largely  detract  from 
the  value  of  said  lands."  The  prayer  was 
to  quiet  title.  The  defendant  in  said  action 
answered,  and  set  up  said  agreement,  and 
claimed  that  the  same  was  l^ial  and  valid 
according  to  Its  terms.  In  tluit  action  Judg- 
ment went  for  plaintlflF  January  28,  1901, 
but  defendant  therein  perfected  an  appeal 
to  the  Supreme  Court  which  was  pending 
at  the  time  of  the  trial  of  this  present  ac- 
tion. Defendant  doralgned  title  from  some, 
but  not  all,  of  the  parties  to  said  agreemrat; 
It  appeared  of  record  in  tiie  county  recorder's 
office,  but  not  by  said  abstract,  that  one  of 
the  owners  signing  said  agreement  had,  be- 
fore the  signing  thereof,  mortgaged  his  prop* 
erty,  and  that  the  mortgagee  had  foreclosed 
and  Obtained  a  title  free  from  the  effect  of 
such  agreement  and  after  the  date  of  said 
agreement  but  before  tbB  recordation  there* 
of,  others  of  the  ownm  had  made  convey* 
ances  of  lands  for  value. 

Appellant  Insists  that  notwithstanding 
the  agreement  above  referred  to^  and  the 
litigation  concmilng  it  then  actual^  pending, 
the  title  to  the  lot  was  not  defective.  In 
this  regud  It  Is  Insisted  that  the  covenants 
in  said  agreement  are  not  sntdk  as  run  with 
the  land  (Civ.  Code,  H  1460-1462),  and 
therefore  do  not  affect  the  title  to  the  land. 
But  a  purchaser  of  land  under  a  contract 
calling  for  a  perfect  title,  or  a  title  free  from 
defects;  Is  entitled  to  a  title  that  Is  fairly 
dedndble  of  record,  free  from  reasonable 
doubt  and  litigation.  Muller  v.  Palmer,  144 
Cal.  305,  77  Pac  954;  Turner  v.  McDonald, 
76  Cal.  177,  18  Pac.  262,  9  Am.  St  Kep.  189; 
Beynolds  v.  Borell,  86  Cal.  638,  25  Pac.  67. 
Building  restrictions  and  the  like  contained 
In  grants  of  real  estate  are  Incumbrances 
on  the  title.  Reynolds  v.  Cleary,  61  Hun, 
592,  16  N.  Y.  Supp.  421;  Wetmore  v.  Bruce, 
118  N.  Y.  319,  23  N.  E.  303;  Kramer  v.  Car- 
ter, 136  Mass.  604;  JefTries  v.  Jeffries,  117 
Mass.  184;  Van  Scbaick  v.  Lese  [Sup.]  66 
N.  Y.  Supp.  64;  29  Am.  &  Eng.  Ency.  of  Law, 
612.  In  Wetmore  v.  Bruce,  supra,  It  Is  said: 
"It  la  entirely  competent  for  adjoining  own- 


ers ot  land  by  grant  to  impose  mutual  and 
corresponding  restrictiona  upon  the  lands 
belonging  to  each,  for  the  purpose  of  secur- 
ing uniformity  In  the  position  of  buildings. 
The  covenants,  being  mutual  and  Imposing 
such  restrictions  In  perpetuity,  are  in  effect 
reciprocal  easements,  tbe  right  to  the  en- 
joyment of  which  passes  as  appurtenant  to 
the  premises.  Observance  of  such  covenants 
will  be  enforced  by  a  court  of  equity."  The 
fact  that  the  covenants  do  not  run  with  tbe 
land  is  not  the  test  as  to  whether  a  title 
is  good.  In  some  cases  equity  will  enforce 
penKHial  covenant.  In  the  Law  of  Beal 
Property  In  Conveyancing  (Jones)  It  Is  said: 
**One  who  takes  land  with  notice  <tf  a  re- 
Btrlctive  agreement  affecting  It  cannot  equi- 
tably rtfase  to  perform  it  though  the  agree- 
ment may  not  be  a  covenant  which  runs 
with  tbe  land*  or  treat^s  a  technical  quali- 
fication of  the  estate  conveyed."  Tbe  avth<w 
also  qootes  from  Whitney  v.  Dnhm  Ballvray 
Co.,  11  Gray,  308,  71  Am.  Dec.  716,  wbwe 
It  is  said:  "The  precise  form  or  nature  of 
the  covenant  or  agreement  Is  quite  Immata- 
rlal.  It  is  not  essoitlal  that  It  should  run 
wltb  the  land.  A  personal  covenant  or  agree- 
ment vlU  be  held  valid  and  binding  In 
equity  on  a  purchaser  taking  the  estate  wltb 
notice.  It  Is  not  binding  on  him  merely  be- 
cause he  stands  as  an  assignee  of  the  party 
who  made  the  agreement  bat  because  he 
has  taken  the  estate  witli  nottee  of  a  valid 
agreemeat  concerning  It  which  he  cannot 
equitably  refuse  to  perform."  To  the  sune 
effect  Is  Tnlk  t.  Moxhay,  2  PhlL  774,  IS 
Jar.  £8;  18  li.  J.  N.  &  Ch.  88.  In  Los 
Angeles,  et&,  Ca  r.  8.  P.  B.  B.  Co,  186  CaL 
86,  68  Pac.  806,  It  was  conceded  that  there 
are  personal  covenants  enforceable  in  equity 
against  the  grantee  of  tbe  covenantor.  Thus 
we  see  that  notwithstanding  that  under  the 
Civil  Code  tbe  coveniuits  in  the  agreement 
may  not  nm  with  the  land*  Uiete  U  antbority 
for  the  contention  that  a  vendee  of  the  land 
with  notice  could  be  compelled  to  perform 
them. 

Tbe  title  offered  In  this  case  was,  there- 
fwe,  one  that  was  exposed  to  litigation  (in 
fact  litigation  concerning  It  vras  then  pend- 
ing), and  was  therefore  doubtfuL  In 
Swayne  v.  Lyon,  67  Pa.  436,  it  Is  held  that 
a  title  Is  not  good  or  marketable  that  ex- 
poses tbe  vendee  to  litigation.  In  this  case 
the  doubt  as  to  the  title  concerned  a  matter 
of  law.  Ev^  title  is  doubtful  wblch  In- 
vites or  expose  the  party  holding  It  to  litiga- 
tion. Speakman  v.  Forepaugh,  44  Pa.  S63; 
Reighard'a  Estate.  192  Pa.  Ill,  43  Ati.  413; 
Mlchenor  et  al.  v.  Trustees,  etc.,  ^  La. 
Ana.  360.  21  South.  552.  In  Herman  v. 
Somers,  158  Pa.  424,  27  Ati.  1050,  38  Am. 
St  Rep.  851,  it  Is  said:  "In  equity  a  mar- 
ketable title  is  one  in  which  there  Is  no 
doubt  Involved,  either  as  to  matter  of  law 
or  fact."  In  Spencer  v.  Sandusky.  46  W. 
Ya.  582,  33  S.  0. 221,  it  was  held  that  a  ven- 
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dee  for  value  purchasing  a  good  title  cannot 
be  compelled  to  accept  a  litigious  or  clouded 
tttle^  If  there  la  reaaonahle  groand  to  ap- 
prehend litigation  with  regard  thereto,  al- 
though the  same  may  be  satisfactory  to  a 
lawyer  or  speculator.  In  Fleming  v.  Burn- 
ham,  100  N.  Y.  1,  2  N.  E.  905,  It  was  held 
that  a  purchaser  of  a  good  title  tpIU  not  be 
required  to  determine  a  disputed  question  of 
fact  or  a  doubtful  question  of  law  with  ref- 
erence thereto.  In  Daniell  t.  Shaw,  166 
Mass.  582,  44  N.  E.  991,  the  freedom  of  the 
vendor's  title  from  incumbrances  depended 
on  the  conatltutionallty  or  unconstitutional- 
ity of  a  certain  statute,  and  the  court  aald: 
"The  plalntifC  concedes  that  bla  title  Is  not 
good  if  the  statute  is  constitutional.  The 
parties  also  differ  In  their  construction  of 
the  statute.  The  city  of  Boston  is  interested 
in  both  of  these  questions.  It  has  been  al- 
lowed to  file  a  brief,  but  It  is  not  a  party  to 
the  record,  and  would  not  be  precluded  from 
litigating  the  same  questions  anew  if  an  opin- 
ion in  the  present  case  were  for  the  plaintiff. 
The  defendant  would  be  exposed  to  the 
chance  of  such  litigation  If  compelled  to  ac- 
cept the  title  now  offered.  •  •  •  The 
plaintiff  asks  us  to  declare  his  title  good  by 
declaring  the  statute  unconstitutional.  The 
defendant  ought  not  to  be  compelled  to  ac- 
cept such  a  title'*— and  cites  Jeffries  v.  Jef- 
fries, 117  Mass.  184;  Chesman  t.  Cummlngs, 
142  Mass.  65,  7  N.  E.  13;  Hunting  T.  Damon, 
160  Mass.  441,  85  N.  .H.  1064;  Abbott  t. 
James,  HI  N.  Y.  673.  10  N.  B.  434;  Fleming 
V.  BuTDham,  100  N.  Y.  1.  2  N.  B.  906. 

At  the  time  of  tbe  execution  of  ttie  con- 
tract ot  sale  wblf^  glres  rise  to  tbla  litiga- 
tion, thoe  was  litigation  actoally  pending 
concemli^;  the  validity  and  effect  of  tbe 
agreement  affecting  tbe  land  sold.  We  can- 
not imder  tbe  antboritfes  say  that  the  ques- 
tions ot  law  Inffrtved  were  so  free  from 
doubt  that  the  vendee  shonU  decide  them  at 
his  peril.  If  he  bad  completed  13te  purch^ 
be  wonld  have  been  obliged  to  proceed  with 
the  lltl^tlon.  probably  employ  counsel  at 
mncb  expense,  or  take  tb»  chances  of  an 
adverse  reault  In  the  Supreme  Court  We 
have  not  overlooked  the  claim  made  by  ap- 
pellant that  by  reason  of  matters  appearing 
of  record,  but  not  shown  In  the  abstract,  the 
agreement  had  become  of  no  effect  Aside 
from  the  consideration  that  litigation  was 
actually  pending  affecting  the  validity  of 
the  agreement,  we  do  not  think  that  a  pur^ 
chaser  la  required  to  make  Investigations  as 
to  facts  that  may  affect  the  title,  not  dis- 
closed' by  the  abstract  furnished  undw  the 
contract  by  the  vendor  or  actually  known  to 
the  vendee.  Smith  v.  Taylor,  82  Cal.  633, 
28  Poc.  217. 

For  the  reasons  above  set  forth,  the  Judg- 
ment la  affirmed. 

We  concur:  HABRISON,  P.  J.;  COOP- 
BB,  J. 


BEPOBTER.  (GaL 
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GRIFFIN  V.  PACIFIC  ELECTRIC  BY.  CO. 

<Gonrt  of  Appeal.  Second  District,  Oalllimla. 
Oct  2,  1905.) 

1.  Appeaz/— FiKDiiros  OF  Comr — Coirnaco- 

TION. 

Findings  of  a  trial  court  are  to  be  so  con- 
strued as  to  uphold  the  judgment,  and  when, 
from  the  facts  found,  other  facta  may  be  in- 
ferred which  will  support  the  judjnnent,  the  in- 
ference will  be  presumed  to  hare  been  made  by 
the  court  below. 

[Ed.  Note. — For  caafg  In  point  see  voL  Z, 
Cent.  Dig.  Appeal  and  Error,  |  3764.] 

2.  TrIAI, — FlKTDINQ — DaHAQES  FOB  FEBBONAXi 

Ihjcby — CoprsTBUcnoN. 

A  finding  that  a  specified  sum  will  compen- 
sate ODe  for  a  personal  injury  negligently  in- 
flicted means  the  amount  necessarv  to  compen- 
sate him  as  fixed  by  Civ.  Code,  9  3333.  providing 
that  tbe  measure  of  damages  la  the  amount 
which  will  compensate  for  the  detriment  prox- 
imately caused  by  another's  breach  of  obligation 
not  arising  from  contract 

8.  CaBRIEBS— llf  JTTBT  TO  PASSEIfaEB— COIVTBXB- 

UTOBT  Negligence. 

Where  a  paaseoger  on  a  street  car  notified 
the  servants  in  charge  of  the  car  to  stop  at  a 
crossing,  and  the  car  as  it  approached  the  cross- 
ing slackened  its  speed  as  if  to  stop,  the  pas- 
senger, in  leaving  hie  seat  and  proceeding  to  the 
door  for  the  purpose  of  alighting  when  the  car 
came  to  a  stop,  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law,  precluding  a  re- 
covery for  injuries  received  by  reason  of  the 
sudden  jerking  of  tbe  car  occasioned  by  the 
sudden  turning  on  of  the  electric  current 

[Ed.  Note. — For  cases  in  point  see  vol.  9, 
Cent  Dig.  Carriers,  i  1386.] 

4.  Saue — Neouoencb  of  Cabbieb — Pbssuup- 
noNs. 

Where  a  street  car  was  so  operated  as  to 
violently  throw  therefrom  a  passenger  who  bad 
notified  the  servants  in  charge  of  the  car  to 
stop  at  a  crossing,  and  who,  on  the  car  slack- 
ening its  speed  as  If  to  stop  at  the  crossing, 
had  left  his  seat  and  proceeded  to  the  door  for 
tbe  purpt^  of  aligbti&g  when  tbe  car  came  to 
a  stop,  a  preBun4>tion  that  the  servanht  were 
not  ezercismg  the  utmost  diligence  for  the  safe- 
ty of  the  passengers  as  required  by  law,  but 
were  negligent  arose. 

[Ed.  Note. — For  cases  in  point  see  vol.  0, 
Cent.  Dig.  Carriers,  S  1286.] 

5.  Same  — DuTT  as  xo  Ibahbpobtation  of 

Passengebs. 

The  care  «vhfch  a  carrier  must  exerdse  to- 
wards its  passengers  is  the  utmost  care,  in- 
volving such  constant  supervision  over  and  ob- 
servation of  the  passengers  as  will  insure  to  the 
employes  information  as  to  the  condition  and 
position  of  the  passengers ;  and,  when  the  means 
of  knowledge  m  relation  to  the  position  of  a 
passenger  Is  In  the  carrier,  the  same  rule  ap- 
plies as  when  actual  knowledge  exists. 

[Ed.  Note. — For  cases  in  point  see  vol.  0, 
Cent.  Dig.  Carriers,  §  1087.] 

Appeal  from  Superior  Court  Los  Angeles 
County;  Waldo  M.  Xork,  Judfie. 

Action  by  James  H.  Griffin  against  the 
Pacific  Electric  Railway  Company.  From  a 
judgment  for  plalntlfl^  defendant  s^^peala. 
Altirmed. 

Bldcnell,  Gibson.  Trask,  Dunn  &  Crutcher 
and  N.  S.  Sterry,  for  appellant  Job  Harrl- 
man  and  Camp  St  Llssner,  for  respondent, 

ALLEN,  J.  This  Is  an  action  to  recover 
damages  by  a  paKienger  on  oie  of  defendr- 
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anVB  can,  based  on  the  claim  of  negligence 
In  the  operation  of  a  car  upon  which  plain- 
tiff was  being  carried.  Trial  was  by  the 
court,  with  findings  and  judgment  agalnat 
deTendant,  from  which,  and  an  order  denying 
a  new  trial,  defendant  appeals. 

The  court  finds  that  on  September  20, 
1902,  plaintiff  was  a  passenger  on  one  of 
defendant's  can  wblcb  were  being  operated 
on  Raymond  avenue  within  the  ci^  of  Pasa- 
dena; that  It  was  the  duty  of  defendant 
to  stop  such  car  at  the  crossing  of  Union 
street  with  Baymond  avenue  In  said  dty; 
that  when  approaching  such  street  crossing 
plaintiff  notified  defendant's  servants  to  stop 
tha»at  that  the  plaintiff  might  alight  from 
such  car;  that  the  speed  of  the  car  was 
sladcened  as  If  to  stop,  and  plaintiff  arose 
from  his  seat  and  proceeded  to  the  rear 
door  of  the  car,  which  was  op^,  and  stood 
then  waiting  for  the  car  to  come  to  a  full 
stop;  that,  while  standing,  the  defbndanfs 
■nrvants  carelessly  and  negUgently  caused 
the  electric  power  to  be  tnnied  on  sudtotly, 
ttiereby  giving  the  car  a  sudden  jerk, 
reason  of  which  plaintiff  was  ttirown  out 
of  the  door  of  the  car  and  violently  to  the 
ground,  and  was  Injured  and  wounded  ao 
that  he  became  sick,  sore,  and  disabled  and 
for  a  long  time  was  unable  to  perform  his 
usual  work;  that  the  amount  which  will 
compensate  him  for  the  detriment  proxi- 
mately caused  by  such  Injury  is  $1,000. 
The  court  furUier  found  that  plaintiff  was 
guilty  of  no  contributory  Diligence,  and 
rradend  judgment  in  plalntlffB  favor  for 
91,000: 

Defendant  first  contends  that  the  judgment 
is  unsupported  the  finings;  that  the 
finding  that  $1,000  will  compensate  plaintiff 
for  the  detriment  caused  Is  not  the  equiva- 
lent of  a  finding  that  he  was  damaged  to 
the  extent  of  $1,000,  upon  the  theory  that 
If  he  were  damaged  in  a  less  sum  the  find- 
ing would  still  be  tru&  Findings  of  a  trial 
court  are  to  receive  such  construction  as 
will  uphold  rather  than  defeat  Its  judgment 
and  whenever  from  the  facts  found  by  it  oth- 
er facts  may  be  Infored  which  will  support 
the  judgment,  such  Inference  will  be  deemed 
to  have  been  made  by  the  trial  court,  and 
upon  appeal  from  that  judgment  this  court 
will  not  draw  from  those  facts  any  inference 
of  fact  contrary  tQ  that  which  may  have 
been  drawn  by  the  trial  judge  tor  the  purpose 
of  rendering  his  judgment  Breeze  v.  Brooks, 
87  Cal.  77,  31  Pat  742,  22  L.  B.  A.  257. 
And  In  this  case,  where  the  court  finds  the 
,  amount  which  will  compensate,  It  will  be 
taken  to  mean  the  amount  necessary  to  com- 
pensate. If  for  no  other  reason  than  that 
which  follows  the  presumption  that  a  court 
In  the  proper  discharge  of  Its  duty  fixed 
no  sum  greater  than  was  necessary  and 
proper  under  the  facts  before  it  That  which 
win  compensate  for  all  the  detriment  proxi- 
mately caused  by  the  breadi  of  duty  is  fixed 


as  the  measure  of  damages  by  section  3333, 
Civ.  Code,  and  when  such*  sum  Is  found  and 
determined  it  is  a  fixation  of  the  damage. 

Appellant  next  claims  that  the  finding  that 
defendant  negligently  and  carelessly  failed 
to  stop  said  car  at  or  near  Union  street, 
but  Instead,  and  without  notice  to  plaintiff, 
caused  said  electric  power  to  be  turned  on 
suddenly,  cauBing  the  car  to  give  a  sudden 
Jerk,  thereby  throwing  plaintiff  to  the  ground. 
Is  unsupported  by  the  evidence  because  it 
does  not  appear  therefrom  that  tiie  car  did 
not  come  to  a  full  stop  at  Union  street 
Whether  the  car  eventually  stopped  at  Unltm 
street  or  not  is  of  little  consequence  In 
this  case.  The  act  which  produced  plaln- 
tlfTs  Injury  occurred  before  such  street  was 
reached.  Under  the  drcnmstances  of  this 
case,  plaintiff  poasessed  the  right  to  proceed 
to  the  door  preliminary  to  alighting.  In  Uc* 
Currie  v.  Southou  Paa  R.  Go.,  122  Gal.  662, 
S5  Pae.  825,  the  court  says:  "It  cannot  be 
said  as  a  matter  of  law  that  the  plaintiff, 
by  leaving  his  seat  after  the  train  had  stap- 
ped.  and  attempting  to  go  to  the  platform 
for  the  purpose  of  meeting  his  son,  wai 
guilty  of  any  n^Igence  whlidi  contributed 
to  his  injury.**  Neithu  can  we  say  In  this 
case  that  the  conduct  of  tiie  plaintiff  in  leav- 
ing his  seat  and  proceeding  to  the  door  was 
n^llgence  as  a  matter  of  law.  And  l^  as 
found  by  the  court*  the  car  was  so  tinted 
as  to  violently  throw  plaintiff  therefrom,  the 
law  presumes  that  defendant  was  not  ezer- 
dslng  the  utmost  care  and  dll^ence  for  the 
safe  carriage  of  the  passeiger.  The  Injui7 
is  shown  to  have  been  produced  by  the  car- 
rlo-  In  opoating  the  Instrumentalities  em- 
plf^ed  In  ita  business.  The  preaumpti<m  of 
negligence  tollows.  Babcock  v.  Loe  Angles, 
eta,  Co.,  128  CaL  178, 60  Pac  780.  The  court 
found  no  omtrlbntory  negligence  on  the  part 
of  plalntUE,  and  there  is  ample  evidence  in 
Its  suHMrt  That  the  injury  was  the  proxi- 
mate result  of  this  auddm  application  of  the 
power  is  found  by  the  oourt,  and  has  sup- 
port in  tbs  testiraony.  Ai>pellant  lays  much 
stress  upmi  the  proposition  that  the  record 
does  not  disclose  that  defendant  had  knowi- 
eOgfi  of  the  position  of  plaintiff  when  the  sud- 
den acceleration  of  speed  was  attempted, 
and  that  it  was  not  Diligence  to  Increase 
the  rate  of  speed,  unless  the  servants  of  the 
defendant  knew  that  tiie  result  might  be  In- 
jurious to  the  passenger.  Whatever  may  be 
the  rule  In  other  jurisdictions,  In  California 
the  care  which  the  carrier  must  bestow  te 
the  utmost  aire.  This  involves  such  constant 
Buperrlsion  and  dbaervatlon  over  and  of  pas- 
sengers as  will  Insure  to  Ite  employfia  ac- 
curate Information  as  to  Uie  condition  and 
position  of  those  under  their  charge;  and 
when,  as  in  this  case,  the  means  of  knowl- 
edge In  relation  to  the  position  ol  plaintiff 
was  in  the  company,  the  same  rule  should 
apply  as  would  obtain  when  actual  knowl- 
edge exists.  The  finding  of  negligence  on 


Digitized  by  Google 


1086 


82  PAOIFIO  REPORTEB. 


the  part  of  defendant  Is  supported  and  exists 
by  reason  of  the  ^ant  of  care  In  taking  pre- 
cautions to  ascertain  before  applying  the  cur- 
rent the  position  of  those  nnder  Its  charge 
and  the  reasonable  effect  to  be  apprehended 
by  a  sudden  start 

We  find  no  error  in  the  record,  and  the 
judgment  and  order  are  affirmed. 


We  concur:   GRAT,  P.  J. ;  SMITH.  J. 


1  Cftl.  App.  «82 

COX  V.  ODBLU 

(Court  of  Appeal,  Second  District,  California. 
Oct.  2,  1905.) 

1.  Appbal— Judgment— Time. 

An  appeal  from  a  Judgment,  not  perfected 
until  after  the  lapse  of  a  year  from  its  rendi- 
tion, is  ineffectiTe  for  any  purpose. 

[Ed.  Note. — ^For  cases  in  point,  see  ToL  2, 
Cent  Dig.  Appeal  and  Error.  |  1826.] 

2.  Same  —  Habkubs  EksoB— Aoiossioic  or 

Evidence. 

Where,  in  an  action  for  damages  from  the 
collection  and  discharge  of  surface  water,  the 
court's  findings  demonstrated  that  no  ottstruc- 
tion  other  than  defendant's  embankment  was 
considered,  defendant  was  not  prejudiced  by  the 
introduction  of  evidence  relating  to  certain  o1>- 
structioDS  existing  on  the  side  of  a  street  which 
contributed  to  the  overflow  of  plaintiCE's  land. 

3.  Waters  —  Subface    Watee  —  Detentiok 
AND  Dischabge— Damages— Evidence. 

In  an  action  for  damages  to  plaintiff's  land 
by  the  retention  and  discharge  of  surface  water 
by  defendant  on  adjoining  land,  evidence  as  to 
the  cost  necessary  to  put  plaintiff's  land  In  re- 
pair was  admissible. 

4.  Same— Pboxiuate  Causc. 

Where  defendant  during  the  Irrigation  sea- 
son constructed  an  embankment  for  the  reten- 
tion of  surface  water,  which  in  a  state  of  nature 
flowed  evenly  and  withont  injury  over  plain- 
tiff's land,  and  took  no  precautions  to  provide 
outlets  or  to  strengthen  the  embankment  to  re- 
strain the  waters  collected  in  the  event  of  a 
storm,  and  water  so  collected  broke  the  em- 
bankment and  flowed  on  plaintiff's  land,  tearing 
deep  gullies  therein  and  carrying  off  large  bodies 
of  soil,  fertilizers,  etc,  defendant's  neglect  in 
the  manner  of  construction  and  failure  to  pro- 
vide outlets  were  the  proximate  cause  of  plain- 
tllFs  injury. 

5.  Same— COHPLAIHT— DXFXOTB. 

Where  a  c(»nplaint  in  an  action  for  dam- 
ages by  the  coliecnon  and  dischai^e  of  surface 
water  averred  tlmt  the  parties  owned  separate 
tracts  of  land,  plaintiff's  adjoining  defendant's 
on  the  east,  with  a  road  extending  along  tlieir 
northerly  line  which  was  not  denied,  this  was  a 
sufficient  description  of  the  land  for  the  purpose 
of  such  action,  so  that  an  erroneous  aUeKation 
tiut  a  certain  road  and  defendant's  ditches, 
complained  of,  extended  along  the  northern 
boundary  of  both  tracts,  was  sarplusage. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  J.  S.  Noyes,  Judge. 

Action  by  W.  J,  Cox  against  J.  H.  Odell. 
From  a  judgment  In  favor  of  plaintiff,  and 
from  an  order  denying  defendant's  motion 
for  a  new  trial,  be  appeals.  Affirmed. 

Earl  Rogers,  H.  T.  Gordon,  and  J.  S. 
Ctiapman,  for  appellant  John  E.  Daly  and 
B.  W.  Freeman,  for  respondent 


ALLEN,  J.  Appeal  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial.  The 
record  discloses  an  attempt  at  appeal  from 
the  judgment,  but  inasmach  as  the  same 
was  not  perfected  nntil  after  the  lapse  of 
one  year  from  the  rendition  of  Judgment 
the  same  Is  Ineffectual,  and  mnst  be  dis- 
missed. Entertaining  the  views  hereafter  ex- 
pressed, we  may  dlsr^ard  the  motion  to 
dismiss  the  appeal  from  the  order.  The 
only  points  In  the  record  in  tlils  case  here 
presented  are  that  the  evidence  is  not  suffl- 
dent  to  justify  the  findings,  or  that  errors 
of  law  warranting  reversal  of  the  order  oc- 
curred at  the  trial. 

As  to  the  first  point  while  there  Is  a  con- 
flict In  many  respects,  there  is  evidence 
snffldent  to  support  the  findings.  The  find- 
ings and  the  evidence  develop  that  the  de- 
fendant's land  adjoins  the  land  of  plaintiff 
on  the  east  and  is  of  a  higher  elevation 
than  the  land  of  plaintiff,  and  the  water 
coming  to  said  lands  during  rains  flowed 
naturally  westward  In  no  d^nlte  channel, 
but  widely  and  evenly  diffused  over  the 
whole  surface,  and  doing  no  damage  to 
plalntifra  land.  The  defendant  along  tils 
west  line,  being  the  dividing  line  Ijetween 
the  lands  of  plaintiff  and  defendant  con- 
structed an  embankment  for  use  In  the  Ir- 
rigating season,  by  which  he  could  accumu- 
late and  retain  the  surplus  irrigating  water 
the  better  to  utilize  It  In  the  irrigation  of 
the  trees  growing  upon  the  lower  part  of 
his  premises.  This  embankment  was  per- 
mitted to  remain  dnring  the  entire  irrigat- 
ing season,  and  until,  from  heavy  rains  In 
November,  1902,  large  bodies  of  water  fell 
upon  defendant's  lands  and  the  lands  above ; 
that  by  reason  of  such  embankment  the 
waters  gathered  upon  the  lands  of  defend- 
ant beyond  the  capacity  of  said  embank- 
ment to  hold,  and  the  embankment  broke 
away  and  the  waters  In  separate  channels 
were  thrown  upon  plaintlfTs  land,  tearing 
deep  gnllles  therein,  carrying  off  large  bodies 
of  soil  and,  In  addition,  c^ialn  fertilizers 
theretofore  placed  thereon.  The  court  fur- 
ther finds  that  good  husbandry  did  not  re- 
quire that  said  embankment  be  maintained ; 
that  said  waters  so  accumulating  were  not 
the  result  of  unprecedented  storm,  nor  were 
the  said  rains  of  November,  1902,  of  an 
unusual  character.  During  the  progress  of 
the  trial  the  court  permitted  the  plaintiff 
to  state  his  opinion  as  to  whether  such 
water  would  have  been  carried  off  had  an 
outlet  been  made  In  the  south  end  of  the 
embankment.  Assuming  the  objection  of  de- 
fendant to  this  evidence  as  well  taken,  and 
the  opinion  unwarranted,  yet  an  examination 
of  the  whole  answer  shows  that  It  contained 
a  statement  of  the  physical  conditions  sur- 
rounding the  premises,  upon  which  such 
opinion  was  based.  The  answer  relieved  it- 
self from  the  force  of  the  objection.  People 
T.  Wynn.  188  Cal.  72.  65  Pac.  120, 
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It  Is  contended  further  that  the  court  apon 
the  trial  erred  In  Its  admlstion  of  testimo- 
ny Id  relation  to  certain  obstructions  ex- 
isting on  the  north  side  of  the  street  which 
contributed  to  the  overflow  on  plalntlfTs  land. 
While  under  the  pleadings  It  was  not  compe- 
tent to  show  damages,  other  than  those  re- 
sulting from  the  obstruction  complained  of 
and  specifically  set  forth,  yet  the  court,  by 
Its  finding,  demonstrates  that  no  obstructions 
other  than  the  embankment  were  consider- 
ed ;  and  no  prejudice  therefore  resulted  from 
the  Introduction  of  such  testimony. 

We  perceive  no  error  In  the  admission  of 
testimony  as  to  the  costs  necessary  to  put 
the  land  in  repair.  In  the  similar  case  of 
Sabine,  etc.,  Ry.  Co.  v.  Joachlmi,  58  Tex.  456, 
it  was  held  that  the  cost  and  expense  of 
restoring  the  land  to  its  former  condition, 
and  the  loss  sustained  by  being  derived  of 
Its  use,  were  the  measure  of  damages. 
While,  as  a  general  rule,  the  damages  are 
to  be  measured  by  the  difference  In  the  mar- 
ket value  before  and  after  the  injury,  yet  it 
is  not  invariably  applied.  It  might  prove 
oppressive.  Bhearman  &  Bedfield  on  Neg. 
f  602. 

Tbe  prlntdpal  contention  of  the  appellant 
Is  that  the  evldoMw  Is  Insnfflclent  to  justify 
Uie  decision,  on  the  theory  that  the  defend- 
ant in  the  constmctlon  (tf  the  embanlcinent 
was  but  exercising  rights  and  performing 
acts  demanded  by  good  husbandry  In  and 
about  the  cultivation  of  Us  own  lands :  that 
the  embankment  was  not  constructed  for 
the  purpose  of  diverting  surface  water  the 
result  of  rainfall,  and  that  the  pttHclmate 
cause  of  the  injury  was  an  unprecedented 
and  unlooked-for  rain,  which  occurred  before 
defendant  had  an  opportunity  to  remove  the 
emlmnkment  As  to  all  of  these  mattars, 
other  than  the  object  of  tbe  original  con- 
struction of  the  embankmrat  and  the  time 
afforded  to  remove  the  same,  the  court  has 
found  against  the  defendant.  Whatever  may 
have  been  the  moving  purpose  in  construct- 
ing the  embankment,  or  its  maintenance,  tbe 
effect  was.  In  the  event  of  heavy  rainfall, 
to  accumulate  the  water  upon  defendant's 
land,  and,  should  the  embankment  prove 
Insecure  and  breaks  occur  therein,  to  cast 
the  same  in  restricted  areas  across  plaintiffs 
land,  thereby  working  injury.  In  the  case 
of  surface  waters  having  no  definite  channel 
of  escape,  and  the  owner  of  the  land  upon 
which  they  are  found  being  Impotent  to  rid 
himself  of  their  presence,  the  law  wisely 
provides  that  the  laws  of  nature  should  be 
left  nntrammeled  in  their  disposition.  Ru- 
del  V.  Los  Angeles  County,  118  Cat  50  Pac. 
400;  Ogbum  v.  Connor,  46  Cat  352,  13  Am. 
Rep.  213.  While  It  is  true  that  one  may  oc- 
cupy, use,  and  possess  his  own  In  a  manner 
agreeable  to  himself,  yet,  in  the  exercise  of 
thla  right,  be  may  not  do  injury  to  his  neigh- 


bor. The  defendant  possessed  the  right  to 
construct  this  embankment,  but  In  Its  con- 
struction he  was  bound  to  consider  its  effect 
upon  his  neighbor's  land,  in  the  event  of 
heavy  rains,  which,  from  the  testimony  ap- 
pear to  be  not  infrequent  in  that  locality. 
It  Is  clear  from  the  findings  and  from  the 
testimony  that  he  did  not  exercise  tbe  degree 
of  care  which  was  Incumbent  upon  him  in 
tbe  maintenance  of  the  embankment,  either 
in  its  strength  or  providing  outlets  In  the 
event  of  storm.  Had  proper  outlets  been 
provided,  it  Is  apparent  that  the  time  af- 
forded to  remove  the  embankment  between 
tbe  last  irrigation  and  the  commencement  of 
the  rains  would  not  have  been  material.  His 
neglect  in  regard  to  the  manner  of  construc- 
tion and  failure  to  provide  outlet  for  the 
water  was  the  proximate  cause  of  plaintiff's 
Injury. 

Defendant,  however,  contends  that  tbe 
complaint  being  on  account  of  negligence 
and  the  findings  being  In  lice  therewith,  un- 
der  the  facts  of  the  case  tbe  action  was  not 
one  on  account  of  negligence,  but  the  act 
Itself  gave  rise  to  the  cause  of  action.  And 
an  effort  is  made  to  distinguish  as  between 
cases  where  the  act  Is  the  basis  of  the  ao 
Uon  and  those  wherein  negligence  produces 
the  injury.  We  are  unable  to  appreciate 
the  distinction  between  tbe  two  classes  of 
cases  in  applying  the  rules  laid  down  in  this 
state  in  respect  of  tbe  rights  of  the  servient 
tenement  In  relation  to  surface  waters  nat- 
urally flowing  over  from  the  dominant  ten- 
ement Tbe  wrong  having  t)een  committed, 
and  consisting,  as  it  did,  in  tbe  n^lect  to 
provide  proper  outlets  at  appropriate  places 
before  the  rainy  season  commenced,  or  be- 
fore rains  might  reasonably  be  apprehended, 
we  are  unable  to  see  how  this  distinction 
could  avail,  except,  possibly,  where  the  stat- 
ute of  limitations  was  Involved. 

It  Is  further  urged  that  it  was  error  to 
refuse  a  new  trial,  because  It  affirmatively 
appears  by  reading  the  description  of  tbe 
tracts  In  the  complaint,  as  well  as  In  the 
findings,  wherein  reference  to  their  goven^ 
mental  subdivision  Is  made,  that  of  neces- 
sity the  lands  of  defendant  would  lie  south 
of  plaintiff's  premises,  and  It  would  not  be 
possible  for  the  road  or  ditches  complained 
of  to  extend  along  the  northern  boundary  of 
both  tracts.  This  Is  true,  but  the  complaint 
avers  that  tbe  parties  own  separate  tracts 
of  land,  plaintlfTs  adjoining  defendant's  on 
the  east,  with  a  road  extending  along  their 
northerly  line,  and  this  is  not  denied  and 
no  finding  is  necessary  in  that  regard;  and 
for  the  purposes  of  an  action  of  this  char- 
acter is  a  sufficient  description,  if  we  ig- 
nore the  erroneous  particular  description  In 
the  complaint. 

Order  affirmed. 

We  concur:   OBAT,  P.  X;  SUITH,  J. 
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WHITB  T.  OAFFNIBT. 

(Court  Ot  A^eal,  Fint  District,  GaUfomta. 
Oct  10,  1905.) 

1.  Appbal — Judgment — Pebfobu ance  in  Pabt 

— ^DlBHISSAI- 

Where  a  jttdcDwnt  appealed  from  directed 
the  abatement  of  a  nuiiance  and  adjudged  that 
plaintiff  recover  f292.S0  for  costs,  expenses,  and 
counsel  fees,  the  allowance  of  such  costs,  etc., 
was  a  mibatantial  part  of  the  Jud^ent,  so  that 
plaintiff  was  not  entitled  to  a  dismissal  of  the 
appeal  on  the  abatement  at  the  nuisance,  leav- 
ing the  judgment  for  costs,  etc.,  unpaid. 

2,  Sams— Natum  of  Judgment  —  Appkllatt 
JuBiaDionoN. 

Under  the  Constitution,  civlng  the  Supreme 
Gonrt  wpellAte  jurisdiction  In  actions  to  abate 
a  nuisance,  wheria  an  appeal  was  taken  from  a 
judgment  directing  such  abatement  and  award- 
ing plaintiff  $202.50  costs,  expenses,  and  counsel 
fees,  the  court,  on  the  abatement  of  the  nui- 
sance, was  not  deprived  of  jurisdiction  of  the 
appeal  because  the  onl;  matter  remaining  for 
<tetermination  involved  less  than  $300. 

Appeal  from  Superior  Court,  Cl^  and 
Coun^  of  San  FrandBco;  J.  C  B.  Hd>bard, 
Judge. 

Suit  by  Rebecca  G.  White  against  Anna 
Gaffney.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.  On  motion  to  dis- 
miss. Denied. 

John  S.  Partridge,  for  appellant  Sooy  Jb 
Dom,  for  respondent. 

HALL,  J.  This  la  a  motion  by  respondent 
to  dismiss  an  appeal  taken  by  defendant 
from  a  Judgment  in  favor  of  plaintiff  and 
against  defendant,  directing  tibat  defendant 
abate  a  certain  nuisance,  and  further  ad- 
judging tbat  plaintiff  hare  and  recover  of 
and  from  defendant  the  sum  of  1292.50  as 
and  for  coats,  expenses,  and  counsel  fees 
Incurred  in  the  prosecution  of  said  action. 

Oounsel  for  plaintiff  Insist  tbat,  defendant 
having  since  the  Judgment  abated  the  nui- 
sance, the  judgment  has  been  complied  with, 
although  tbe  costs  and  counsel  fees  have  not 
been  paid,  and  that  defendant  cannot  be 
heard  to  question  the  allowance  of  the  costs 
and  counsel  fees,  as  costs  and  counsel  fees 
are  mere  incidents  of  the  judgment.  There 
Is  no  merit  In  this  contention.  We  do  not 
conceive  tbat  even  counsel  for  plaintitC  will 
admit  that  tbe  abatement  of  the  nuisance 
satisfies  the  Judgment  for  costs  and  counsel 
fees.  If  we  should  grant  his  motion  and 
dismiss  this  appeal,  we  have  no  doubt  Uiat, 
when  he  applies  to  the  clerk  of  the  trial 
court  for  a  writ  of  execution  to  collect  the 
judgment  tor  costs  and  counsel  fees,  he  will 
Insist  tbat  It  Is  a  very  Important  and  sub- 
stantial part  of  the  Judgment  remaining  un- 
satisfied. Certain  It  is  tbat  if  the  defendant 
be  finally  compelled  by  a  writ  of  execution,  or 


BEFOBTEB.  (Oftl. 

otherwise,  to  pay  ttla  Judgment,  sbe  will 
have  a  reallzli^  sense  of  Its  substance  and 
importance.  That  part  of  the  Judgment 
awarding  costs  and  counsel  fees  is  as  much  a 
part  of  the  judgment,  subject  to  review  on 
appeal  from  the  Judgment,  as  'any  otbw 
part  of  It  We  are  not  now  dlscnsstng  an 
order  of  tbe  court  taxli^  costs  on  a  disputed 
cost  bill  filed  subsequent  to  a  Judgmrait 
awarding  costs,  but  we  are  discussing  the 
Judgment  itsdf  tiiat  awards  costs  and  counsel 
fees.  Tbe  cases  are  numerous  wb&K,  on 
an  appeal  tnm  a  Judgment  awarding  coster 
the  appellate  court  has  reviewed  and  modi- 
fled  tbe  Judgment  In  ttiat  respect  We  wUl 
cite  bnt  a  few.  Schmidt  r.  Kloti,  130  OaL 
223,  62  F&c.  470;  Qultsow  t.  Perrln,  120  Gal. 
255,  S2  Pac.  632;  Kelly  T.  a  P.  B.  B.  Co..  74 
Gal.  665, 16  Pac.  390;  People  t.  Campbell,  138 
Cal.  11,  23,  70  Pac  918;  Benstm  v.  Braun.  134 
Oal.  41,  66  Pac.  1;  Fox  y.  Hale  &  Xorcross  S. 
M.  Co.,  122  Cal.  210,  54  Paa  731;  McCarthy 
T.  Gaston  Bldge  Mill,  etc..  Go.,  144  Cal.  512, 
78  Pac.  7.  In  Kelly  r.  C  P.  B.  B.  Oo^  supra, 
tbe  appeal  was  taken  only  from  that  part  of 
the  Judgment  awarding  costs  to  plaintiff,  and 
that  part  only  of  tbe  Judgment  was  reversed. 
In  Schmidt  v.  Klots,  the  Judgment  was  modi- 
fled  in  regard  to  costs  on  an  appeal  fttnn  the 
Ju^ment,  which,  in  ttils  regard,  was  erro- 
neous on  its  face.  The  same  Is  true  in 
Qultzow  V.  Perrln,  Benson  v.  Braun,  and  Fox 
V.  Hale  &  Xorcross  8.  M.  Co.  Where  fbe 
jn^ment  on  its  face  shows  titiat  costs  and 
counsel  fees  have  been  awarded  contrary  to 
the  law,  no  bill  of  ezo^ttlonB  is  necessary,  as 
the  question  is  presented  by  Uie  Judgment 
rolL 

It  Is  also  insisted  that  no  appeal  lies  in 
this  case  for  tbe  reason  that  the  only  matter 
now  involved  Is  less  than  $300.  TbiB  matter 
has  been  finally  settled  in  this  state  contrary 
to  the  contention  of  the  plaintiff  in  Harron  v. 
Harron.  123  Cal.  508,  B6  Pac.  S34,  which  re- 
views and  overrules  preceding  cases  relied 
on  by  plaintiff.  See,  also,  Southern  Cal.  By. 
Co.  V.  Superior  Oonrt,  127  Gal.  417,  69  Pac. 
789.  Harron  v.  Harron  was  an  action  for 
divorce,  and  It  was  held  tiiat  as  tbe  Con- 
stitution gave  appellate  Jurisdiction  to  the 
Supreme  Court  In  such  actions,  a  motion  to 
dismiss  an  appeal  from  an  order  allowing 
$140  for  costs  and  counsel  fees  would  not  !!& 
The  Oonstitutlon  gives  this  court  appellate 
jurisdiction  in  actions  to  abate  a  nuisance^ 
This  gives  us  appellate  Jurisdiction  over  the 
whole  and  every  part  of  the  Judgment  In 
such  an  action. 

The  motion  to  dismiss  the  appeal  Is  de- 
nied. 

Weconcur:   BARRISON.P.J.;  000PBB,7. 
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I>&FV1U)N  T.  UAJESSmC  lAtlNDRT  CO. 
(Supreme  Oonrt  of  WuhlnitfML   Dec  20. 
180S.) 

1.  MAsm  ARD  SnTAiTT— Ihjubrb  to  Snr- 

AlfT  —  AaSDlOED  Bus  — FAILUU  TO  GUASO 

A  master  who  fails  to  complv  with  Laws 
1903,  p.  40,  c.  37,  reqairiDf  the  aaicsuardins  of 
machinery,  cannot  invoke  the  doctrine  of  aa- 
sumption  of  risk  agaliut  «  Mrrant  injond  bj 
anguarded  machinery. 

[Ed.  Note. — For  cases  In  point,  eee  Tol.  34, 
Cent.  Dig.  Master  and  Servant,  {f  &45,  553.] 

2.  Same— Cau  Requibbd  of  Masteb. 

A  master,  under  Laws  1903,  p.  40,  c.  37, 
requiring  masten  to  safeguard  machinerj,  is 
only  required  to  nse  soch  a  guard  aa  his  own 
experience,  obserrationt  and  Judgment  shows  to 
be  the  proper  one. 

8.  Same— BviDBHCK— NonoE  or  Danger. 

Where  tlie  proprietor  of  a  laundry  had 
guarded  a  mangle  so  that  the  hand  of  the  opera- 
tive could  not  be  drawn  between  the  rolls,  he 
was  not  liable  for  an  injury  to  the  operative 
owing  to  her  hand  being  caught  by  the  strings 
of  an  apron  i>a88!iiz  through  the  mangle  and  be- 
ing drawn  across  the  top  of  the  guard  and  then 
behind  the  same ;  there  being  no  evidence  that 
any  such  accident  had  ever  before  occurred. 

Appeal  from  Superior  Coort,  King  County ; 
Mitchell  Ollllam,  Judge. 

Action  by  Katie  DaiTron  against  the  Majes- 
tic Laundry  Conipany.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  aiqpealB.  Be- 
reraed. 

John  F.  Hartman,  for  appellant  P.  D. 
Hughea  and  Fenley  Bryan,  for  respondent 

ROOT,  J.  In  the  anperlor  conrt  respond- 
ent bad  a  Tcrdict  and  Jndcment  against  »p- 
pellant  In  the  sum  of  $2,800,  from  wblcta  Jndc- 
ment this  appeal  is  taken. 

The  admitted  facts,  and  those  established 
by  the  erldaicft  on  behalf  of  reapondoit  and 
1^  that  portion  of  aiqwllsnt^s  erldenoe  which 
was  nndi^utedl  showed  tb«  following  facta : 
Beqmndent  was  injured  by  baring  her  left 
band  caught  and  homed  between  the  feed 
roll  and  crllndw  ot  a  "mangle"  i^on  whldi 
she  was  working  aa  "bead  feeder"  in  appel- 
lant's laundry;  that  said  mangle  conaistfl 
of  a  long,  bollow  qrllnder*  aboot  two  feet 
In  diameter  and  heated  from  within,  and 
several  small  rolla  and  other  apparatus ;  that 
Its  pnrpoae  la  to  smooth  or  "iron"  clothes 
after  being  washed;  that  tbe  clothes  are 
Inserted  between  the  cylinder  and  a  feed 
roll  on  the  side  where  the  operator  (known 
as  the  "head  feeder")  stands,  said  cylinder 
revolving  toward  said  operator  at  a  speed 
of  seven  or  eight  revolutions  per  minute; 
that  the  clothes  pass  around  on  the  cylinder 
one  or  more  times,  and  are  removed  by  an 
operator,  known  as  a  "folder,"  who  stands 
on  the  opposite  side  of  fbe  mangle  from  the 
head  feeder;  that  the  mangle  upon  which 
respondent  was  injured  Is  a  madilue  of 
standard  make  and  in  common  use;  that  In 
front  of  the  bead  feeder,  and  extending  paral- 
lel with  the  eyllndv  and  feed  roll.  Is  a  guard 
which  is  so  i^oed  for  the  pnrpoae  of  pre- 
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venting  the  hands  of  the  (iterator  from  being 
carried  between  the  rolls  as  she  pushes  the 
clothes  into  the  mangle;  that  this  guard 
was  round  and  about  an  inch  or  two  in  di- 
ameter, and  so  placed  as  to  revolve  when 
the  band  passed  along  over  it;  that  respond- 
ent had  worked  for  four  years  In  laundries, 
and  in  some  where  they  had  the  same  kind 
of  mai^le  as  that  upon  which  she  was  in- 
jured; that  she  was  an  experienced  "mang- 
ier," and  bad  been  <veratli^  tbla  particular 
mangle  for  two  weeks  Inunedlately  preceding 
the  Injury;  that  aa  head  feeder,  ahe  was 
In  cba^e  of  the  machine  and  had  siq;>ervlal<m 
over  three  othw  op^titlves  who  worked  in 
connection  therewith ;  that  the  defects  In  the 
apparatus  alleged  in  the  complaint  were  all 
ojp&u  apparent  and  discomible  to  any  one 
experloiced  in  the  (4;>eratIon  of  a  mangle; 
that  respondent  knew  all  about  its  constnMS 
tloQ  and  condition,  and  knew  of  the  ordina- 
ry dangers  to  be  apprehended  in  working 
thereupon;  that  aha  had  never  made  any 
complaint  to  appellant  about  the  mangle 
or  anything,  except  In  one  Instance,  she 
Qwke  to  appeltamtfa  sig>«intendent  of  arane- 
thlng  whbA  is  not  abown  to  have  any  con- 
nection with  the  cause  of  the  Injury  in  qaoh 
tlon,  and  exo^  that  one  oi  ber  wltneaaes 
says  that  respondeat  when  she  first  came 
to  the  laundry,  told  the  siqierinteDdent  that 
the  mangle  did  not  look  ^>od  to  bw;  that 
the  mangle  had  been  In  use  five  or  more 
years;  that  respondent's  hand  was  caught 
betwem  tbe  feed  roll  and  cyllnd»  and  held 
until  extricated  by  the  anperlntendent  and 
other  onployfis;  that  she  was  at  tbe  time 
putting  through  the  mangle  some  bartends 
aprons,  with  long  strhigs;  that  bar  band  did 
not  go  between  the  guard  and  the  feed  roll, 
where  the  clothes  are  put  In,  but  went  ow 
the  top  of  tbe  guard  and  between  the  feed 
roll  and  cylinder,  wbere  it  was  caught  and 
badly  burned.  Respondent  claims  that  the 
strings  upon  tbe  aprons,  after  going  around 
tbe  (Tltoder,  yrert,  in  smne  manna>,  thrown 
ov«r  so  SB  to  fall  uptm  and  entangle  her 
hsnd  and  forcibly  pull  it  across  tbe  top  of 
tbe  guard,  and  thai  down  back  tbeveof  and 
into  tbe  place  wbwe  ihjured,  and  that  she  did 
not  know  that  them  was  danger  of  this 
kind  of  an  Injury.  Respondent  bases  her 
right  to  recover  upon  the  contoitlon  that 
the  guard  was  not  a  "proper"  guard,  within 
the  meaning  of  the  factory  act  of  1803. 
From  these  facts  it  will  be  readily  seen  that 
unless  there  be  some  statute  or  decision  to 
tbe  contrary*  this  is  a  clear  case  of  assumed 
risk,  wherein  respondent  could  not  recover. 
Bier  V.  Hoaford,  86  Waah.  644,  77  Pa&  867; 
French  t.  Ballwaj  Co,,  2i  Wash.  85,  08  Pac 
U08. 

But  it  la  urged  by  respondent  that  the 
factory  act  of  lOOS,  as  Interpreted  by  the 
decision  of  this  court  In  tbe  case  of  Hall  v. 
West  ft  SUdeHIU  Ca,  81  Paa  015.  prevents  ap- 
pellant from  availing  Itself  ot  the  defense  of 
assnmad  risk.  Tbe  writer  dissented  from 
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that  decision,  but  must  now  accept  It  aa  bind- 
ing in  this  case.  The  holding  there  was  that 
an  employer,  guilty  of  vlolatinf;  the  factory 
act,  could  not  plead  or  avail  himself  of  the 
defense  of  assumed  risk  in  an  action  by  an 
employe  for  Injuries  caused  by  reason  of 
such  violation.  In  that  case  the  plaintiff 
was  Injured  by  being  caught  upon  a  set 
screw  on  a  revolving  shaft,  which  the  mill 
company  had  not  covered  or  attempted  to 
guard  or  protect.  The  court  held  that,  as 
the  defendant  company  was  guilty  of  vio- 
lating a  penal  statute.  It  was  deprived  of  the 
defense  of  assumed  risk,  even  though  the 
statute  did  not  expressly  so  state.  In  the 
ease  at  bar  the  defendant  comiiany  had  made 
a  bona  fide  effort  to  comply  with  this  stat- 
ute. Respondent  contends  that  it  was  not  a 
"proper"  guard,  for  the  reason  that  it  did 
not  prevent  the  injury,  while  some  other  liind 
of  a  guard  would  have  done  so.  It  was  not 
shown  that  any  particular  kind  of  guard 
was  recognized  or  accepted  generally  as  be- 
ing essential  to  meet  the  requirements  of  the 
statute.  But  It  was  shown  by  respondent's 
witnesses  that  there  are  several  ditterent 
kinds  of  guards  in  use.  No  particular  bind 
Is  required  by  the  statute  or  any  recognized 
custom  or  authority.  This  being  true,  what 
would  be  the  duty  of  a  laundry  owner  in 
the  premises?  How  could  he  tell  what  would 
be  regarded  as  a  "proper"  guard  within  the 
meaning  of  this  statute.  He  had  no  standard 
to  go  by.  He  could  only  rely  upon  his  own 
experience,  obsen'atlon,  and  judgment.  Be- 
fore appellant  can  be  deprived  of  the  de- 
fense of  assumed  risk  It  must  affirmatively 
appear  that  it  violated  this  factory  act  In 
not  having  a  proper  guard.  It  is  only  re- 
quired to  provide  guards  sufficient  to  protect 
against  such  dangers  as  reasonably  intel- 
ligent and  experienced  laundrymen  would 
anticipate. 

Respondent  says  the  accident  occurred  by 
reason  of  the  loose  strings  of  some  aprons 
being  thrown  over  her  hand  and  entangling 
it  or  her  fingers,  so  as  to  pull  her  hand  In 
where  it  was  hurt.  This  version  Is  flatly 
contradicted  by  the  evidence  of  several  who 
helped  take  her  hand  out,  and  who  testify 
that  the  apron  strings  were  not  about  her 
hand  or  fingers.  But,  accepting  her  story 
as  correct,  It  would  be  a  most  remarkable 
ocurrence.  No  witness  testified  to  having 
ever  heard  of  such  an  accident  occurring 
in  such  a  manner  before.  As  a  matter  of 
physics,  it  is  well  nigh  incredible  that  her 
hand  could  have  l>een  caught  by  the  apron 
strings  and  drawn  In  as  related  by  her. 
She  testifies  that  she  never  anticipated  such 
a  danger.  If  she,  an  expert  at  the  work, 
would  not  expect  or  foresee  such  an  accident, 
why  should  the  owner?  As  an  experienced 
operator  of  such  a  machine,  she  could  foresee 
dangers  thereabout  as  well  as  the  owner  or 
any  one  else.  If  it  was  not  Diligence  for 
her  not  to  anticipate  such  an  accident,  how 
can  It  be  said  to  have  been  negligence  for 


the  owner  not  to  have  foreseen  It?  This 
guard  was  for  the  purpose  of  keeping  the 
operator's  bands  from  going  between  the 
feed  roll  and  cylinder  as  she  pushed  the 
clothes  therein.  It  answered  this  purpose 
perfectly.  Respondent  did  not  get  her  hand 
caught  this  way,  but  in  an  unusual  and  unex- 
pected manner.  The  guard  was  not  put  on  to 
protect  against  flying  apron  strings  that 
might  lasso  a  feeder's  hand  and  pull  It 
over  and  back  of  the  guard,  and  then  down 
between  the  roll  and  cylinder.  Evidently 
no  mangle  maker  or  owner  ever  foresaw 
such  an  accident  or  Imagined  a  necessity  for 
a  guard  against  such  an  occurrence.  The 
law  is  well  settled  that,  where  an  employer 
places  a  guard  sufllcient  to  protect  against 
all  dangers  reasonably  to  be  anticipated,  he 
Is  not  guilty  of  negligence  because  the  guard 
falls  to  protect  against  an  unforeseen  danger, 
against  which  It  was  not  intended  as  a  pro- 
tection. Decker  v.  Stimaon  UIIl  Co^  31 
Wash.  522,  72  Pac.  98. 

The  judgment  of  the  honorable  superior 
court  is  reversed,  with  instructions  to  dis- 
miss tbe  acticm. 

MOUNT,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  RUDKIN,  HADLET,  and  CROW,  JJ., 
concur. 


HOVBLAND  r.  HALL  BROS.  MARINE  RT. 
&  SHIPBUILDING  CO. 

(Supreme  Court  of  Washington.   Dec  .26, 1905.) 

1.  MaSTEE  and  SeBVANT  iNJtTBIES^ — ASSUMP^ 

TiON  OF  Risk — Unguarded  Machineby. 
A  servant  doen  not  nRsume  the  risk  of  in- 
juries arising  from  the  master's  failure  to  guard 
machinery,  ai  required  by  Laws  1903,  p.  40, 

c.  37,  S  1. 

2.  Same — Qttestion  fob  Jmr. 

In  an  action  for  injuries  to  a  servant,  owing 
to  his  having  slipped  and  fallen  apainst  re- 
volving shafting,  a  coupling  of  which  became 
caught  in  bis  clotbing,  the  question  whether  the 
proximate  cause  of  the  injuries  was  the  slippery 
condition  of  the  ground  or  the  failure  to  guard 
the  shafting  was  one  for  the  jury. 

3.  Same. 

Under  Laws  1903,  p.  40.  c.  37,  requiring  a 
master  to  provide  proper  safeguards  for  shaft- 
ing, etc.,  a  master  was  n^llgent  as  a  matter 
of  law  in  failing  to  guard  shafting,  bearing, 
and  couplings,  revolving  at  great  speed,  at  the 
place  where  servants  were  engaged. 

Appeal  from  Superior  Court  King  Coottty; 
R.  B.  Albertson,  Judge. 

Action  by  Louis  Hoveland  against  Hall 
Bros.  Marine  Railway  &  Shipbuilding  C<hq- 
pany.  From  a  judgment  In  favor  of  plaintiff, 
defendant  appeals.  Affirmed. 

Hughes,  McMicken,  Dovell  ft  Rama^,  toe 
appellant   B.  H.  Gule,  for  respondent 

HADLBY,  J.  This  is  an  action  to  recorer 
damages  on  account  of  personal  injuries. 
Tbe  plaintiff  was  in  the  emi^oy  of  the  de- 
fendant at  the  time  of  receiving  bis  Injuries. 
The  defendant  was  engaged  in  operating  and 
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maintaining  a  shipyard,  and  aa  a  part  of 
its  business  It  operated  a  blacksmith  sbop 
and  machine  shop.  In  which  were  belts,  pul- 
leys, shafting,  and  grindstones,  which  were 
run  by  machinery.  In  the  blacksmith  shop 
the  defendant  operated  two  grindstones  for 
the  purpose  of  sharpening  tools.  The  grind- 
atones  were  placed  upon  pieces  of  line  shaft- 
ing coupled  together  by  Iron  couplings  and 
bolts.  This  coupled  abafting  was  run  by 
means  of  a  pulley  on  the  aid  thereof,  con- 
nected by  belting  with  a  main  line  shaft, 
which  was  connected  with  and  operated  by 
an  engine.  The  pieces  of  shafting  were 
oonpled  togetho*  between  the  two  grindstones, 
and  the  shafting  was  placed  about  2%  feet 
from  the  ground.  Neither  the  shafting  nor 
coupling,  nor  any  part  thereof,  was  covered 
or  guarded.  It  is  alleged  that  the  ground 
was  rough,  uneven,  and  wet  While  In  the 
discharge  of  his  duties,  the  plaintiff  was  en- 
gaged in  sharpening  a  large  chisel  on  the 
grindstone  situated  nearest  to  the  pulley  on 
the  end  of  the  shafting.  While  so  engaged, 
his  feet  slipped  and  he  stumbled  and  fell 
against  the  coupling  on  the  shafting,  when 
the  same  was  revolTlng  at  a  high  rate  of 
speed.  His  clothing  was  caught  on  the 
coupling  and  bolts,  where  the  shafting  was 
conpled  together,  and  he  thereby  sustained 
serioTia  Injuries.  He  alleges  that  defendant 
was  negligent,  In  that  it  failed  to  provide 
aaf^ards  against  said  shafting  and  coupling, 
and  that  it  permitted  the  ground  under  the 
shafting  to  be  rough,  uneren,  and  wet  The 
defendant  in  its  answer,  admits  that  the 
shafting  and  coupling  were  not  covered, 
guarded,  or  protected,  but  denies  that  such 
guard  was  necessary  or  proper.  It  also  de- 
nies that  the  ground  waa  rough,  uneven,  and 
wet  The  answer  also  alleges  that  the  plain- 
tiff assumed  the  risk  of  the  danger,  and  that 
tala  Injuries  w^e  due  to  his  contributory  neg- 
ligence.  The  cause  was  tried  before  a  jury, 
and  a  Terdlct  was  returned  for  the  plaintiff. 
Defendant  moved  tor  a  new  trial,  which  was 
denied,  and  from  the  Judgment  entered  upon 
the  verdict  It  has  appealed. 

Antellant  oontenda  that  notwlthstandlnc 
tbe  fact  that  it  provided  no  BategaaTds  tor 
the  aliaftiiv  and  coupling,  the  respondent 
nererthelesB  aaanmed  tbe  risk  of  tbe  danger, 
which,  it  18  claimed,  was  open  and  obvious. 
Obapter  97,  Seas.  Laws  1903,  p.  4^  |  1,  re- 
quires ttiat  the  operators  of  machine  shall 
provide  proper  safeguards  for  shafting  and 
couplings.  Appellant  neglected  to  comply 
with  this  plain  statutory  duty,  and  It  cannot 
now  be  beard  to  n^  tiiat  reapcmdent  as- 
sumed tbe  risk  oonaequent  upon  Its  own 
neglect  to  comidy  with  the  law.  Qreen  t. 
WMtem  ^erican  Co.,  80  Wash.  87,  70  Pn& 
310:  Hall  T.  West  A  Blade  MUl  Oo..  (Wash.) 
81  Pa&  910;  Wbelan  v.  Washington  Lumber 
Co.  (decided  by  this  court  December  2Q,  1905) 
as  Pa&  9&  Tbe  ffl'nt  case  dted  bad  been 
decided  befwe  appellant's  brief  was  written, 
but  the  other  two  have  both  been  decided 


since  that  time.  This  court  has  therefore 
settled  upon  its  adherence  to  the  doctrine 
that  the  question  of  assumption  of  the  risk 
cannot  be  raised  where  the  Injuries  have 
proximately  resulted  from  the  violation  of 
the  statutory  duty  to  properly  guard  ma- 
chinery. There  was  admittedly  a  total  al>- 
sence  of  any  effort  on  the  part  of  appellant 
to  guard  this  shafting  and  coupling.  No 
question  exists  as  to  the  sufficiency  of  a 
guard  actually  provided,  as  in  the  case  of 
Dallron  v.  Majestic  Laundry  Co.  (decided  De- 
cember 20,  1006).  82  Pac  1089,  where  for  that 
reason  a  different  question  arose.  The  in- 
structions of  tbe  trial  court  in  this  case  upon 
the  general  subject  of  assumption  of  the  risk 
are  In  harmony  with  the  views  of  this  court 
upon  tbat  subject  Brrors  are  assigned  upon 
those  instructions,  but  in  view  of  what  has 
already  been  decided,  it  is  unnecesaary  tliat 
we  ahall  further  discuss  tbe  subject 

The  evidence  shows  that  the  water  for  the 
grindstone  was  kept  in  a  tin  can  on  the  other 
side  of  the  shafting  from  respondent  and 
one  wishing  to  let  water  on  the  grindstone 
liad  to  reach  over  the  revolving  shafting  and 
pull  the  plug  out  of  the  bottom  of  the  can. 
While  attempting  to  do  this,  respondent 
slipped  and  stumbled  upon  the  coupling.  Ap- 
pellant contends  that  the  proximate  cause  of 
tbe  accident  was  the  condition  of  the  ground 
upon  which  respondent  slipped,  and  tbat  he 
assumed  the  risk  thereof.  The  court  in- 
structed the  Jury  that  If  they  found  the  ac- 
cident would  not  have  happened,  but  for  the 
condition  of  the  ground,  and  that  respondent 
knew  of  Uiat  condition,  then  be  could  not  re- 
cover. Und^  this  instruction  tbe  Jury  must 
have  found  tbat  the  condition  of  the  ground 
was  not  the  proximate  causes  The  Jury's 
finding  settles  that  question.  Gray  v.  Wash- 
ington Water  Power  Co.,  27  Wash.  713,  68 
Pac.  360. 

Appellant  urges  that  In  each  case  it  Is  a 
question  for  the  Jury  whether  such  safeguards 
as  are  proper  have  been  provided*  and,  fur- 
ther, tbat  proper  safeguards  ore  those  whldi 
are  necessary  tor  the  protection  of  those 
woiMiv  about  machinery  under  ordinary 
drcumstancea,  and  sucb  drcomstances  aa 
may  reasonably  be  anticipated.  It  was  evi- 
dentiy  tbe  purpose  of  tbe  Legislature  to  re- 
quire that  eafegnoids  sball  be  provided  for 
all  sbafUng  and  coupling  so  situated^  that 
mrkmen  In  the  ortUnary  discbarge  of  their 
duties  are  liable  to  come  Into  contact  there- 
with. It  Is  possible  tbat  conditions  might  be 
Involved  wltb  reference  to  certain  situations 
where  It  would  be  piop«'  to  Sidnult  to  the 
]ni7,  as  a  fact  to  be  determined  by  them, 
whether  a  safegoard  is  reasonably  necessary 
or  practicable  as  applied  to  audi  conditions 
and  situations.  But,  even  If  it  be  conceded 
tbat  there  may  be  soch  cases,  It  does  not 
tollow  that  this  is  such  a  case.  Here  was 
Bbafting.  wltb  ItB  coupUi^c  and  couplii^  botts, 
exposed  In  an  open  space  in  appellanl^  black* 
smith  sbQA  placed  about      feet  trm  tbe 
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gronnd,  where  It  reTolved  with  great  speed, 
absolutely  unguarded  and  anprotected  In  any 
way,  and  at  the  very  spot  where  workmen 
were  expected  to  be  In  the  dally  discharge 
of  their  duties.  Such  a  situation  and  such 
conditions  are  so  manifestly  within  the 
statute  that  they  present  purely  a  question 
of  law  as  to  appellant's  duty  with  reference 
to  providing  a  guard,  and  there  can  be  no 
question  of  fact  upon  that  subject  for  the 
Jury.  The  court,  however,  by  its  Instrac- 
tlons,  did  submit  to  the  jury  the  question 
whether  the  shafting  and  conpllng  conid 
have  been  advantageously  guarded.  Appel- 
lant complains  of  this  instruction,  but  Its 
complaint  Is  made  upon  the  theory  that  It 
was  entitled  to  a  broader  instruction  sub- 
mitting the  question  of  necessity  for  a  safe- 
guard and  whether  the  situation  was  such  as 
properly  called  for  a  guard.  From  what  has 
already  been  said,  It  follows  that  the  con- 
tention, that  the  instruction  was  erroneously 
lacking  In  the  above  particular,  cannot  be 
sustained  under  the  admitted  facts  In  this 
case.  Again,  when  It  Is  considered  with 
reference  to  what  it  does  contain.  It  Is  found 
to  be  favorable  to  appellant,  and  therefore 
not  prejudicial  to  It 
The  Judgment  Is  affirmed. 

MOUNT,  G  J.,  and  ROOT,  DUXBAR,  RUD- 
KIN,  CROW,  and  PULLERTON,  JJ,,  concur. 


JOHNSON  et  al.  v.  CITY  OF  TACOMA. 

(Supreme   Court  of   Washington,  Dec.  19^ 
1905.) 

1.  EiVIDENCE — BEZTETrrS  FBOU  STSEET  IMPROVE- 
MENT— Opinion. 

In  a  proceeding  for  the  confirmation  of  a 
special  asaessment  for  street  improvements, 
opinion  evidence  as  to  the  gross  amount  of  bene- 
fits accruing  to  property  is  admissible. 

[Ed.  Note. — For  c&sm  In  point,  see  voL  20. 
Cent.  Dig.  Evidence.  S  2273.] 

2.  Same — Oompetenct  op  Witkesses. 

On  an  Issue  as  to  the  benefit  which  certain 
Iiroperty  derives  from  a  street  improvement, 
real  estate  men  of  the  city  shown  to  have  some 
knowledge  of  the  neigliborhood  are  competent 
to  ^ive  an  opinion  as  to  the  benefiu,  though  not 
strictly  experts;  the  fact  tliat  their  knowledge 
is  slight  going  to  the  weight,  and  not  compe- 
tency, of  the  testimony. 

[Ed.  Note.— For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  S  2273.] 

3.  Mt^nciPAL    Corporations  —  Street  Iu- 

PB0VEMENT8 — SECOND  ASBESSUENT — VaLID- 

rrr. 

In  a  proceeding  for  the  confirmation  of  a 
fipecial  assessment  for  a  street  improvement, 
the  sufficiency  of  certain  papers  to  show  au- 
thority from  the  city  to  the  commissioner  of 
public  works  to  make  a  second  assessment  roll 
was  immaterial,  where  It  appeared  that  his 
action  In  so  doing  had  been  fully  ratified. 

4.  Same — Benefits. 

Wliere  houses  fronted  upon  a  certain 
street,  hut  were  built  so  that  a  basement  story 
extended  downward  hnd  badcward  toward  an- 
other street,  the  lots  beii^  terraced  toward  the 
latter  street,  so  that  the  bouses  could  be  reached 
therefrom,  the  improvement  of  the  latter  street 
was  of  some  benefit  to  the  lots. 


5.  Same  —  PitE\ioua  Pabitac  Ihfiotxickiit 

BT  Owners. 

Where  the  method  of  improvement  of  a 
street  required  the  construction  of  retaining 
walls  to  snpport  the  lower  side  of  the  street, 
property  owners  who  had,  before  the  improve- 
ment of  the  street,  constructed  retaining  devices 
or  filled  theii  lots  so  that  no  structure  to  re- 
tain the  street  was  necessary,  were  entitled  to 
be  credited  with  the  value  which  the  structures 
added  to  the  improvement  district  and  to  have 
the  assesBments  on  other  lota  proportionately 
increased. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  the  city  of  Tacoma  against 
John  O.  Johnson  and  others.  From  a  judg- 
ment for  plaintiff,  defendant  appeal.  Af- 
firmed. 

T.  L.  StUes  and  Walter  Loveday,  for  ap- 
pellants. O.  O.  BlHs,  J.  J.  Anderson,  and 
B.  E.  Evans,  for  respoindent; 

HADLET,  3.  Tbla  la  an  appeal  from  a 
Judgment  of  the  snperior  court  of  Pia« 
county,  confirming  an  assessment  made  by 
the  city  of  Tacoma  upon  the  ai^Ilants'  lots 
for  the  improvement  of  Booth  C  street  In 
said  city.  The  Improvement  extends  from 
Division  avenue  on  the  north  to  South  Seventb 
street  on  the  south,  and  consists  of  an 
asphalt  roadway  and  concrete  curb  and  side- 
walks, together  with  scnne  necessary  retain- 
ing walls.  The  property  involved  in  thUi 
appeal  Is  located  In  Mock  7,  wbl(di  Is  bound- 
ed by  said  0  street  on  tbe  east  The  block 
IB  also  bounded  on  tbe  n<nth  by  Division 
avenue,  on  the  west  1^  St.  Helens  avenue, 
and  on  the  south  by  Soutb  Second  street 
The  lots  In  the  block  extend  from  O  street  <m 
the  east  to  St  Helens  avenue  on  tbe  west; 
there  being  no  alley  In  the  block.  At  the 
northwest  comer  of  the  block,  the  point 
where  St  Helens  avenue  Intwsects  with 
Division  avenue,  the  elevatloD  of  St  Helens 
avenue  is  about  19Vi»  ttett  higher  than  0 
street.  The  difference  In  tievatlon  from 
there  to  the  southward  gradually  Increasee. 
until,  at  the  southwest  comer  of  tbe  block, 
at  Its  intersection  with  South  Second  street, 
St.  Helens  avenue  Is  about  60b/i«  feet  higher 
than  the  level  of  C  street  The  northerly 
or  Division  avenue  end  of  the  block  is  ap- 
proximately 93  feet  wide,  and  from  there  it 
widens  until  at  South  Second  street  It  Is  about 
180  feet  wide.  The  lots  In  the  block  descend 
from  tbe  St  Helens  avenue  front  toward  the 
C  street  front,  and  are  accessible  from  both 
streets.  The  city's  counsel  have  argued  to 
some  extent  that  the  city  was  empowered 
to  include  tbe  lots  of  said  block  in  an  as- 
sessment district  for  the  Improvement  of 
O  street  and  to  charge  the  cost  of  said  Im- 
provement to  the  lots  according  to  the  bene- 
fits received.  This  argument  was  occasioned 
by  the  fact  that  appellants'  written  ob- 
jections to  the  assessment  roll  raised  tbe 
question  that,  as  C  street  Is  used  largely  by 
the  general  public  as  an  avenue  of  corn- 
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manlcatlon  between  the  lower  btwlness  por- 
tiona  of  the  city  and  the  hlgber  residence 
portions  thereof,  It  ts  not  subject  to  ImproTe- 
ment  on  the  local  assessment  plan,  and  that 
the  cttjr  Itself  should  hare  borne  all  or  a 
large  part  of  the  expense.  Some  remarks  In 
appellants'  opening  brief  also  led  respond- 
ent's counsel  to  beliere  that  the  same  con- 
tention Is  being  urged  on  this  appeal;  but  In 
the  reply  brl^  appellants  exprrasly  dis- 
claim any  such  Intention,  and  say  that  the 
testimony  and  their  argument  thereon,  show- 
ing the  situation  of  the  streets  and  the  use 
of  them,  was  not  for  the  purpose  of  ur- 
ging that  the  property  cannot  be  assessed  at 
all,  but  to  show  as  dearly  as  possible  how 
appellants'  lots  are  located  and  the  reasons 
why  they  are  not  benefited  by  the  Improve- 
ment  of  O  street,  as  lots  are  usually  bene- 
fited by  the  improvement  of  a  street  In  their 
vicinity.  There  1^  therefore,  no  necessity 
for  ns  to  discuss  the  first  point  argued  In 
respondent's  brief.  The  points  really  urged 
by  appellants  upon  this  appeal  are  that  the 
a^ssment  ezceeda  the  benefits  to  their 
property,  and  that  It  is  not  fair  In  comparison 
with  that  upon  other  property  in  the  district 
A  further  point  is  presented  to  the  effect  that 
at  least  the  sum  of  $7.85  was  Illegally  as- 
Bessed  against  each  of  appellants*  lots. 

Certain  errors  are  assigned  to  the  effect 
that  the  court  permitted  opinion  evidence  of 
witnesses  as  to  the  gross  amount  of  benefits 
accruing  to  the  properly  from  the  Improve* 
ment.  The  following  declBlons  of  this  court 
are  cited  in  support  of  the  claim  that  it  was 
error  to  admit  such  testimony:  De  Wald  v. 
Ingle,  31  Wash.  616,  72  Pac.  469,  96  Am.  St 
Rep.  927;  Berg  v.  Humptulips  Boom  &  River 
Imp.  Co.,  80  Pac.  528.  The  first  case  cited 
related  to  the  opinion  of  the  plaintiff  In  an 
action  for  damages  for  personal  injuries  as 
to  the  value  of  the  pain  and  sufFering  en- 
dured. In  the  other  case  the  plaintiff  had 
testified,  giving  hla  opinion  as  to  the  gross 
amount  of  his  damages  suffered  by  Injury  to 
his  cattle  from  flooding  his  lands.  The  per* 
sonal  Injury  case  was  clearly  not  one  for 
opinion  evidence,  (or  the  reason  that  the 
basis  of  the  opinion  had  no  definite  standard. 
In  the  other  ease  It  was  said  that  the  dam- 
agee  claimed  did  not  come  within  the  allega- 
tions of  the  complaint,  and  that  It  was  ap* 
parent  that  at  least  some  of  the  elements 
of  damage  considered  by  the  witness  could 
not  be  considered  under  any  view  of  the 
law.  The  facts  of  neither  case  are  anal- 
ogf>uB  to  those  in  the  case  at  bar.  The  evi- 
dence received  here  related  to  the  amount  of 
benefits  to  real  estate  by  reason  of  local  Im- 
provements. The  subject  Is  but  a  phase  of 
the  queptlon  of  value,  since  the  benefits  are 
measured  by  the  increased  value  caused  by 
the  improvements.  Speaking  of  the  testi- 
mony affecting  values  of  property,  this  court, 
in  Ingram  v.  Wlshkah  Boom  Co.,  Sn  Wash. 
191.  77  Pac.  34,  said:   "But  value,  when 


applied  to  property,  la  capable  of  at  least 
approximate  admeasurement  and  is  a  sub- 
ject on  which  a  person  can  acquire  a  knowl- 
edge not  possessed  by  the  generality  of  man- 
kind, and  Is  held  everywhere  to  be  a  proper 
subject  for  opinion  or  expert  evidence.  In- 
deed, values  could  hardly  be  proved  in  any 
other  way,  and  It  would  practically  be  a 
denial  of  tlw  right  to  recover  for  injuries  to 
property  If  witnesses  were  not  permitted  to 
give  their  oplniim  as  to  the  amount  a  par- 
ticular piece  of  property  bas  depredated 
from  a  given  cause."  In  the  above  case, 
De  Wald  T.  Ingle^  supra,  is  distinguished  as 
involving  a  different  principle.  In  Seattle 
ft  Montana  By.  Co.  t.  Ollehrlst,  4  Wash.  600, 
80  Pac.  788,  It  was  held  that  a  witness  could 
state  bis  opinion  aa  to  tbe  amount  of  d^re- 
ciation  In  value  of  land  on  account  of  tbe 
appropriation  of  a  right  of  way  and  the  con- 
struction of  a  railroad.  In  12  Am.  ft  Bng. 
Bnc.  of  Law  (2d  Ed.)  461,  it  is  stated  that 
the  rule  in  some  jurisdictions  la  for  the  wit- 
ness to  give  his  opinion  as  to  the  value  of 
the  property  both  btfmn  and  after  tlw  In- 
Jury,  leaving  tbe  court  or  Jury  to  make  the 
deduction;  while,  in  others,  witnesses  may 
state  their  opinions  generally  as  to  the 
amount  of  damages.  As  belonging  to  the 
latter  class,  citations  are  given  from  12 
states,  including  Washington.  Seattle  A  Mon- 
tana Ry.  Co.  V.  Gilchrist,  supra,  being  cited 
from  this  state.  Applying  the  same  principle, 
such  evidence  Is  admissible  in  this  state  to 
prove  the  value  of  benefits  to  real  estate. 
Its  accuracy  may  be  tested  by  cross-exam- 
ination. 

It  is  further  urged,  however,  that  the  wit- 
nesses were  not  shown  to  be  qualified  to 
give  opinions.  We  think  the  record  shows 
sufficient  qualification  to  permit  them  to 
testify.  They  certainly  appear  to  have  had 
some  knowledge  of  the  neighborhood,  and 
they  were  all  real  estate  men  In  the  city  of 
Tacoma.  Witnesses  who  are  not  strictly  ex- 
perts, but  who  have  some  knowledge  of  tbe 
value,  may  testify.  The  fact  that  the  knowl- 
edge Is  slight  goes  to  the  weight  of  their 
testimony,  rather  than  to  Its  competency.  1 
Elliott  on  Evidence,  S  685. 

Appellants'  next  contention  Is  as  follows: 
The  commissioner  of  public  works  testified 
at  the  trial,  and  appellants  called  his  attention 
to  bis  action  In  making  up  a  second  assess- 
ment roll  wherein  he  had  deducted  $30  for 
each  of  38  lots  from  the  assessment  shown 
upon  the  former  roll  and  distributed  the 
amount  upon  the  lots  of  appellants  and 
others,  by  increasing  the  amounts  against  the 
latter  to  the  extent  of  $7.85  per  lot  After 
calling  his  attention  to  the  above,  appellants 
Inquired  of  him  as  to  his  authority  for  so 
doing.  The  witness  produced  certain  papers, 
which  were  identified,  but  not  then  put  in 
evidence.  Afterwards,  upon  the  request  of 
res[)ondent  and  over  the  objection  of  appel- 
lants, they  were  admitted  In  evidence.  It  is 
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claimed  that  the  paiwrs  show  no  authority 
from  the  city  to  the  commissioner  of  public 
works  to  make  tlte  change  In  the  assessment. 
As  we  view  the  matter,  it  is  Immaterial 
what  tliese  papers  contaiQed  bearing  upon 
the  question  of  autliority,  since  the  action  of 
the  commissioner  In  making  a  second  roii 
was  in  all  particulars  ratified  by  the  city 
council  by  its  order  conHrmiug  the  roll  after 
due  notice  to  appellants  and  all  concerned. 
In  view  of  such  ratification,  we  do  not  find  It 
necessary  to  examine  the  evidence  criticised. 

The  next  error  claimed  Is  that  the  court  re- 
fused to  reduce  appellants'  assessments  to 
amounts  equal  to  the  t>eneQt8  received  hy 
their  lots  from  the  improvement  Having 
reference,  now,  to  the  first  assessment  roll 
only,  we  are  Impressed  from  the  whole 
record  that  a  reasonable  effort  was  made  to 
equitably  assess  all  the  proiwrty  according  to 
the  benefits  received.  Considering  the  pecul- 
iar situation  of  the  lots  in  the  district  with 
reference  to  the  street,  an  al)SoIutely  ac- 
curate and  Just  result  in  all  cases  would 
perhaps  be  Impossible  to  reach;  but  we  are 
satisfied  that  we  should  not  be  able  to  ar- 
rive at  any  more  Just  result,  ^me  of  the 
lots,  as  is  true  of  most  of  appellants'  lots, 
rise  almve  the  street.  Others  are  far  Ijelow 
it,  and  still  others  are  at  a  level  with  it. 
Under  such  conditions,  it  is  exc-eedingly 
ditiicult  to  reach  a  result  that  is  sntisfactory 
to  all  concerned.  We  are  satisfied  that  the 
lots  of  appellants  are  substantially  benefited 
by  ttie  improvement.  It  is  true  the  houses 
are  built  fronting  to  the  west  on  St  Helens 
avenue.  At  least.  api>ellauts  regard  that  aa 
the  front  side  of  their  premises.  Entrance 
Is  made  directly  from  said  street  into  the 
several  houses.  The  houses  are  so  built, 
however,  that  a  lower  or  basement  story  Is 
below  St  Helens  avenue  and  extends  down- 
'n'urd  and  bacliward  toward  C  street.  The 
lots  are  terraced  toward  the  latter  street  so 
that  access  is  made  to  the  houses  directly 
from  said  street  The  premises  abut  upon 
both  streets,  and  are  so  situated  and  used 
tliat  tliey  may  l>e  said  to  have  a  front  upon 
each  street  One  street  seems  to  be  about 
as  useful  as  the  other  in  connection  with  the 
occupation  of  the  several  lots.  Such  a  sub- 
stantial improvement  as  that  upon  C  street 
directly  abutting  upon  appellants'  lots  must 
be  a  benefit  to  those  lots,  and  we  do  not 
think  we  should  say,  from  the  entire  record 
before  us,  that  the  several  amounts  assessed 
to  appellants'  lots  are  excessive,  or  that  they 
are  not  fair  in  comparison  with  the  assess- 
ment upon  other  lots  In  the  district 

It  is  next  argmed  that  In  any  event  the 
court  erred  In  refusing  to  reduce  the  assess- 
ment upon  each  of  appellants'  lots  to  the  ex- 
tent of  97.85  per  lot,  which  sum  was  added 
to  them  upon  the  second  roll.  Under  this 
head  It  Is  first  argued  that  the  commissioner 
of  public  works  had  no  power  to  chaiige  the 
assessments  made  upon  the  first  roll,  except 
as  be  was  ordered  to  do  so  by  the  city  coun- 


cil. From  what  has  been  hereinbefore  said, 
it  will  be  seen  that  we  regard  the  matter  of 
the  commissioner's  authority  in  the  premises 
as  ijeing  established  by  the  council's  sub- 
sequent approval  and  ratification  of  his  acts. 

It  Is  next  contended  that  neither  the  coun- 
cil nor  the  commissioner,  nor  both  combined, 
had  the  i)ower  to  make  the  changes  which 
were  made  by  the  second  roll.  By  that  roll 
a  reduction  of  f30  per  lot  from  the  amounts 
set  forth  In  the  first  roll  was  made  as  to 
38  lots,  aggregating  $1,140  in  all.  Said  sum 
was  distributed  upon  other  lots  in  the  dis- 
trict, and  the  additional  amount  charged  to 
each  of  appellants'  lots  was  S7.86.  The  the- 
ory upon  which  this  was  done  was  that  the 
plan  of  the  improvement  called  for  the  con- 
struction of  retaining  walls  or  structures 
to  support  the  lower  side  of  the  street  and 
prevent  It  from  sliding  away  by  reason  of  the 
action  of  the  elements.  Such  structures  were 
built  at  places  aloi^  the  street  Certain  lot 
owners  on  the  lower  side  of  the  street  bad 
theretofore  at  their  own  exi>ense  constructed 
retaining  devices,  or  had  caused  their  lots 
to  be  filletl  In  such  a  manner  that  addi- 
tional structures  for  the  support  of  the 
street  In  front  of  such  lots  were  deemed  un- 
necessary, and  for  that  reason  they  were  not 
built.  In  the  opinion  of  the  commissioner 
and  council,  these  lot  owners  had.  as  afore- 
said, already  contributed  to  aid  in  the  Im- 
provement of  the  street  by  rendering  the 
erection  of  retaining  structures  unnecessarj' 
to  the  extent  of  their  contributions.  The 
value  of  such  contributions  to  the  district 
was  estimated  to  be  $30  per  lot  for  each  lot 
whose  owner  had  thus  contributed.  It  was 
therefore  considered  that  the  benefit  of  the 
improvement  as  constructed  by  the  city  was 
that  much  less  to  each  of  said  lota  than  the 
amount  originally  determined,  and  that  it 
did  l>eneQt  each  of  the  lots  of  appellants  and 
others  to  the  extent  of  $7.85  more  than  the 
amount  first  determined.  It  was  proper  to 
consider  the  improvement  as  a  whole  with 
reference  to  the  benefits  derived  by  the  proper- 
ty in  tlie  district.  It  was  the  Improvement 
and  security  of  the  continued  thoroughfare 
that  benefited  the  property,  and  the  outlay 
of  the  owners  of  the  lower  lying  lots,  which 
contributed  to  change  natural  conditions  so 
as  to  effect  such  end,  was  a  benefit  to  other 
proi>erty  In  the  district  The  structures 
ere<-ted  and  fills  made  by  such  lot  owners 
may  have  been  of  incidental  benefit  to  the 
lots  themselves;  but  it  neither  follows  that 
the  entire  resulting  benefit  attached  to  those 
lots  alone,  nor  that  other  lots  in  the  improve- 
ment district  were  not  thereby  benefited  to 
the  extent  found  by  the  commissioner  and 
council.  The  relation  of  these  lots  and  their 
owners  to  the  improvement  Is  similar  to 
that  of  a  lot  and  its  owner  where  the  latter 
has  constructed  a  sidewalk  in  front  of  his 
lot  The  ex|>ense  of  the  sidewalk  Is  a  neces- 
sary part  of  the  whole  and  completed  Im- 
provement  It  is  of  benefit  to  the  other 
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property  In  the  district,  as  well  as  to  tlie 
iUugle  lot,  and  sncb  lot  ownera  are  frequeutly 
allowed  a  reductl(Hi  in  their  asseftsmeDts  by 
reason  of  such  outlay.  Snch  allowancea,  we 
andenitand,  were  made  In  tbe  case  at  bar. 
Sucb  a  sidewalk  becomes  In  a  sense  tlie  prop- 
erty of  tbe  entire  Improvement  district,  and 
the  expense  thereof  shonld  be  borne  ratably 
by  all  pnv>erty  benefited,  not  exceeding  tbe 
extoit  of  the  value  to  tbe  property.  Sucb 
a  result  Is  effected  wbm  tbe  owner  of  tbe 
lot  is  allowed  tbe  expense,  and  wbm  tbe 
amount  thereof  la  ratably  charged  to  the 
lota  ben^ted.  So  with  the  allowancea  made 
here.  The  expense  of  the  retaining  struc- 
tures and  fills  resulted  In  bueflt  to  the  dis- 
trict generally,  and  It  was  proper  that  it 
should  be  genonlly  borne  by  the  ivoperty 
therein.  The  fact  that  no  part  thereof  may 
have  been  added  to  the  assessment  aj^inst 
certain  lota  upon  tbe  seomd  roll  does  not 
establish  that  the  assessment  was  not  equi- 
table and  (air.  Such  other  lots,  in  the 
ment  of  tbe  authorities,  were  already  lUMesa- 
ed  their  full  and  Just  share  of  the  expense 
according  to  bmefita  received,  while  in  ttieir 
opinion  the  lots  of  appellants  and  others 
had  not  been  so  fnlly  assessed  upon  tbe  first 
roU.  We  are  not  convinced  that  their  Judg- 
ment in  that  regard  was  Incorrect,  and,  in- 
asmuch as  we  believe  tbey  had  tbe  clear 
pow«:  to  do  as  tliey  did,  we  find  no  error 
pratalnlng  to  the  second  assessment  rolL 

Respondent  In  Its  brief  seems  to  be  under 
the  Impression  that  a^llanta  insist  that  they 
shonld  have  similar  allowances  tot  tbelr 
bulkh«ids  and  walla,  on  the  theory  that  they 
retain  tbe  surface  of  tbelr  lota  from  falling 
into  the  street.  Considerable  space  la  de- 
voted In  tbe  respondent's  brief  to  an  effort 
to  distinguish  these  walls  as  being  wholly  for 
the  benefit  of  the  lots,  and  as  differing  in 
tbelr  relation  to  the  street  from  the  structures 
and  filla  on  tbe  lower  side,  which  retain 
tbe  street  Itself  from  sliding  down.  In  their 
reply  brief,  however,  apiKlIants  expressly 
disclaim  that  tbey  ask  any  such  an  allow- 
ance In  this  court.  They  simply  assert 
that  it  was  unfair  to  make  the  allow- 
nnce  to  the  lower  lot  owners  without  making 
a  similar  one  to  them,  but  seem  to  plant 
tbenuelvee  upon  the  ground  that  sucb  allow- 
ances are  Improper  In  either  case.  Inasmuch 
as  appellants  are  not  asking  a  readjustment 
of  the  assessment  by  way  of  allowance  for 
their  walla,  it  is  therefore  unnecessary  that 
we  examine  rei^ndent'a  argument  that  ap- 
pellants' walls  are  not  for  the  benefit  of  the 
street,  as  are  those  upon  Its  lower  side. 

We  believe  the  Judgment  below  was  as  sub- 
stantially right  as  any  one  this  court  could 
render,  and  with  the  conclusion  that  tbe 
Judgm«it  should  be  affirmed  It  is  unnecessary 
that  we  should  discuss  the  constitutionality 
of  the  act  of  1905  (chapter  ISO,  p.  281.  of  tbe 
Sesalon  Laws  of  that  year).  Respondent 
claims  the  benefit  of  that  act  against  any 
clalma  appellants  make  here,  and  appellauta 


assert  that  it  is  unconstitutional.  Inasmnch- 
as  our  examination  discloses  no  ground  Ux 
the  relief  of  the  apiiellants  upon  the  merits, 
when  considered  without  regard  to  the  stat- 
ute. It  becomes  unnecessary  to  paw  upon  the 
couHtitutional  questlou. 
The  Judgment  Is  afllrmed. 

MOUNT,  C.  J.,  and  FULLERTON,  RUD- 
KIN,  CROW.  DUNBAR,  and  ROOT,  JJ.,  con- 
cur. 


OGDEN  V.  CIIEHALIS  COUNTY. 

(Supreme  Court  of  Washlncton.  Dec.  19, 
1905.) 

1.  Appeai.  —  Waives  —  Couvu^ck  with 

Judgment. 

The  8atisfacti<m  of  a  jadfcment  aKainst  a 
county,  entered  by  tbe  Jodgment  creditor  for 
the  purpose  of  procuring  from  the  clerk  a  cer- 
tified transcript  of  the  judgment,  as  required 
in  case  of  judgments  against  munidpal  corpo- 
rations under  Ballinger's  Ann.  Codes  &  St. 
§  5070,  and  the  issuance  by  the  connty  auditor 
of  a  warrant  for  the  amount  of  the  judgment, 
as  authorized  by  the  section,  do  not  prevent 
the  county  from  appealing,  in  the  absence  of 
a  showing  that  It  authorized  the  satisfaction 
or  the  issuance  of  the  warrant  as  a  voluntary 
payment  of  tlie  judgment ;  for  the  case  stands 
as  any  other  case  where  execution  has  been 
levied  on  property  and  the  judgment  involun- 
tarily satisfied  through  execution  prior  to  per- 
fecting an  appeal ;  and  on  the  appellant  suc- 
ceeding on  the  appeal  a  writ  of  restitution 
may  t)e  awarded,  as  expressly  provided  by  sec- 
tion 0520. 

{Ed.  Note.— For  cases  in  point  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  Sf  974-077.] 

2.  Justices  op  the  Peace — Compensation — 
Statutes. 

Const,  art.  4,  S  10,  authorizes  the  Legis- 
lature to  determine  the  number  of  justiros  of 
the  pence  in  cities,  and  declares  that  juRtires 
in  incorporated  cities  having  more  than  5,000 
inhabitants  shall  receive  such  salary  as  may  be 
prescribed  by  law.  Sees.  Laws  1891,  p.  8,  pro- 
vidi's  that  justices  in  cities  having  more  than 
5.(HK)  inhabitants  shall  receive  an  annual  salary 
of  $l.'2O0.  Laws  1807,  p.  110,  c.  00.  provides 
for  the  election  in  18i)8  and  biennially  thereafter 
of  only  one  juRtioe  in  cities  of  more  than  5.0(K) 
inhabitants,  whosw  salary  shall  be  $1,200  per 
annum.  Held,  that  Laws  1897  superseded  Laws 
1891,  and  a  justice  in  a  city  of  more  than  5,000 
inhabitants,  who  was  not  elected  at  the  biennial 
city  election  after  tbe  adoption  of  laws  1807, 
□or  serving  as  the  successor  by  appointment 
of  one  so  elected,  was  not  entitled  to  any 
salary ;  the  Legislature  by  Laws  1897  in  effect 
de<-laring  that  there  should  be  no  salary  for  a 
justice  in  a  city  of  more  than  5.000  inhabitants, 
unless  elected  at  a  regular  biennial  election 
after  the  5,000  limit  bad  been  reached. 
Rudkin,  J.,  dissenting; 

Api>eal  from  Superior  Court,  Chehalia 
County  ;  Mason  Irwin,  Judge. 

Action  by  Wm.  B.  Ogden  against  Chehalia 
county.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

E.  E.  Boner,  for  ai^Uant  0.  W.  Hodg- 
don,  for  respondent 

HADLEY,  J.  This  la  an  action  to  recover 
of  Chebalis  county  an  amount  which  the 
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plaintiff  claims  Is  dne  htm  as  salary  for  serr- 
ices  as  Jnatice  of  the  peace  In  the  city  of 
Hoqulam,  In  said  connty.  The  complaint  al- 
leges that  the  city  of  Hoguiam  Is  a  city  of  the 
third  class,  that  daring  the  months  of  July, 
August,  and  September,  1904,  It  had  more 
than  5,000  Inhabitants,  tiiat  prior  to  the  com- 
mencement of  this  action  the  plaintiff  paid 
to  the  treasurer  of  the  said  county  all  fees 
and  fines  by  him  collected  from  any  source 
during  the  months  above  named,  that  the 
plaintiff  filed  with  the  county  auditor  his 
claim  for  salary,  and  that  the  auditor  by 
direction  of  the  board  of  county  commis- 
sioners refused  to  draw  a  warrant  therefor. 
Judgment  la  asked  for  the  amount  claimed  as 
accrued  salary.  The  answer  alleges  that  the 
plalntlfT  and  one  Warren  were  elected  and 
qualified  as  Justices  of  the  peace  for  the  city 
of  Hoqulam  and  the  precincts  thereof  at  a 
time  when  said  city  contained  less  than 
5,000  Inhabitants;  that  ever  since,  and  partic- 
ularly through  the  qionths  for  which  plaintiff 
claims  a  salary,  both  plaintiff  and  said  War- 
ren were  holding  the  office  of  Justice  of  the 
peace,  and  both  were  acting  as  Justices  for  the 
city  of  Hoqulam  and  the  precincts  thereof; 
that  said  Warren  is  also  claiming  a  salary, 
and  has  commenced  suit  to  recover  the  same. 
A  demurrer  to  the  affirmative  matter  in  the 
answer  was  sustained,  but  the  cause  went 
to  trial  upon  the  issues  made  by  denials  In 
the  answer.  The  cause  was  tried  by  the 
court  without  a  Jury.  It  was  stipulated  In 
writing  that  during  the  months  of  July, 
Angnat,  and  September.  1904,  the  population 
of  the  clt7  of  Hoqulam  was  more  than 
8,000.  Judgment  was  rendered  for  the  plain- 
tiff, and  the  cotmty  has  appealed. 

Respondent  moves  to  strike  the  statement 
of  facts  for  the  allied  reason  that  it  was 
not  filed  In  time,  and  for  the  farther  reason 
that  no  copy  thereof  was  served  upon  re- 
spondent A  supplemental  record  filed  by  ap- 
pellant negatives  the  grounds  stated,  and  the 
motion  is  denied.  The  same  is  true  of  a 
motion  to  strilte  appellant's  brief,  which  la 
also  denied. 

Respondent  further  moves  to  dismiss  the 
appeal,  for  the  reason,  as  he  alleges,  that  the 
Judgment  has  been  fully  paid  and  satisfied 
by  voluntary  payment  made  before  the  appeal 
was  taken.  Respondent  in  bia  brief  directs 
our  attention  to  no  part  of  the  record  In  sup- 
port of  his  motion  except  the  statement  of 
facts.  The  following  recital  Is  loserted  In 
the  statement  of  facts:  "That  on  January 
23,  1905,  the  plaintiff  demanded  and  the 
clerk  duly  issued  to  him  an  abstract  of  Judg- 
ment therein  granted,  and  thereupon  the 
plaintiff  duly  acknowledged  payment  of  said 
judgment,  and  satisfied  and  discharged  the 
said  Judgment  In  full  on  the  records  and  files 
of  said  cause  and  court,  and  said  satisfaction 
and  discharge  was  made  on  January  23, 
1905."  Appellant  also  concedes  In  Its  brief 
that  a  warrant  was  the  same  day  Issued  by 
tlM  county  auditor.  The  satisfaction  men- 


tioned was  entered  on  the  same  day  the  iudg- 
ment  was  entered.  It  was  a  satisfaction  en- 
tered by  respondent,  and  It  is  not  shown  that 
appelant  authorized  it  It  shows  upon  Its 
face  that  It  was  entered  for  the  purpose  of 
procuring  from  the  clei^  a  certified  tran- 
script of  the  Judgment,  as  is  required  in  the 
case  of  Judgments  against  mantdpal  corpora- 
tions. BalHoger's  Ann.  Codes  &  St  f  5870. 
Such  a  transcript  takes  the  place  of  an  exe- 
cution under  ordinary  judgments,  and  the 
above  statute  provides  that,  when  it  Is  pre- 
sented to  the  officer  of  the  municipality  who 
is  authorized  to  draw  orders  on  the  treasury 
thereof,  It  shall  be  the  duty  of  sooh  officer 
to  draw  an  order  for  the  amount  of  the 
judgment  Neither  the  satisfaction  of  the 
judgm»it  nor  the  Issuance  of  an  order  by  a 
mere  ministerial  officer  whose  dnties  are  pre- 
scribed by  law,  amounts  to  a  voluntary  pay- 
ment of  the  judgment  unless  the  mnnlclpallty 
especially  authorizes  It  as  such  payment  An 
appeal  may  be  taken  from  the  judgment  with- 
in the  time  provided  by  law,  notwithstanding 
the  entry  of  satisfaction  and  the  issuance  of 
an  order  by  a  mere  ministerial  officer.  There 
is  nothing  here  to  show  that  the  county  au- 
thorized the  satisfaction  or  the  Issuance  of  an 
order  as  a  voluntary  payment  of  the  judg- 
ment The  case  stands  as  any  otber  case 
where  execution  has  been  levied  upon  prop- 
erty and  the  judgment  involuntarily  satisfied 
throt^h  execution  prior  to  perfecting  an  ap- 
peal In  such  cases  relief  Is  afforded  through 
the  statute  (BalUnger's  Aon.  Codes  &  St  { 
tt52B),  the  pertinent  portion  of  which  Is  as 
follows:  "If  by  a  decision  of  the  supreme 
court  the  appellant  becomes  eatltJed  to  a 
restoration  of  any  part  of  the  money  or  prop- 
erty that  was  taken  from  him  by  means  of 
the  judgment  or  order  appealed  from,  either 
the  Supreme  Court  or  the  court  below  may 
direct  an  execution  or  writ  of  restitution  to 
issue  for  the  purpose  of  restoring  to  the  ap- 
pellant his  property,  or  the  value  thereof.** 
The  motion  to  dismiss  the  appeal  Is  denied. 

Respondent  contends  that  under  the  au- 
thority of  Anderson  v.  Whatcom  County,  15 
Wash.  47,  45  Pac.  603,  33  L.  E.  A.  137,  he  la 
entitled  to  recover.  That  de<^lon  was  ren- 
dered In  1S96,  and  at  a  time  when  the  law 
of  1S91  was  in  f<H^.  See  Bess.  Laws  1891 
p.  8.  Section  1  of  that  act  provided  that  Jus- 
tices of  the  peace  In  cities  of  the  third  class 
havli^  more  than  5,000  inhabitants  should 
receive  an  annual  salary  of  $1,200.  It  was 
also  provided  that  the  population  of  a  city 
for  the  purpose  should  be  determined  by  the 
last  state  or  federal  census.  Article  4,  I  10, 
of  the  state  Constitution,  contains  the  follow- 
ing provision:  "The  Legislature  shall  de- 
termine the  number  of  justices  of  the  peace 
to  be  elected  in  Incorporated  cities  or  towns 
and  in  precincts,  and  shall  prescribe  by  law 
the  powers,  duties,  and  Jurisdiction  of  Jus- 
tices of  the  peace :  Provided,  that  such  Juris- 
diction granted  by  the  LegislatTire  shall  not 
trench  upon  the  jarlsdlctlon  of  snperlor  or 
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other  courts  of  record,  except  that  Justices  of 
the  peace  may  be  made  police  Justices  of  In- 
corporated cities  and  towns.  In  Incorpo- 
rated cities  or  towns  having  more  than  five 
thousand  Inhabitants,  the  Justices  of  the 
peace  shall  receive  such  salary  as  may  be  pro- 
vided by  law,  and  shall  receive  no  fees  for 
their  own  use."  It  was  held  In  Anderson  v. 
Whatcom  County,  supra,  that  It  Is  not  com- 
petent for  the  Legislature  to  limit  the  ascer- 
tainment of  the  population  to  a  state  or  fed- 
eral census ;  that  the  fact  may  l>e  otherwise 
competently  ascertained,  and,  when  so  done, 
the  above  constitutional  provision  Is  self-ex- 
ecuting, and  Immediately  confers  upon  quali- 
fled  Justices  In  such  cities  the  salary  pro- 
vided for  them  by  law.  If  the  Legislature 
had  provided  no  salary  for  such  as  Anderson, 
there  could  have  been  no  recovery,  even 
though  a  population  of  5,000  existed.  There- 
fore the  pertinent  Inqul^s"  here  is,  has  the  Leg- 
islature provided  by  law  for  the  payment  of 
a  salary  to  such  as  respondent?  Prior  to  the 
Anderson  decision,  the  Legislature  had;  by 
the  act  of  1801,  fixed  a  salary  for  all  Justices 
in  such  cities,  without  any  qualification  .or 
limitation  as  to  number  or  otherwise,  and  It 
follows  that  all  such  were  entitled  to  the 
salary.  In  1897,  however,  a  new  act  was 
passed  In  relation  to  the  same  subject.  Sess. 
Laws  1897,  p.  110,  66.   The  act  is  aa  foUowB : 

"An  act  relating  to  Justices  of  the  peace  and 
constables  in  cities  having  more  than  five 
thousand  inhabitants,  and  fixing  their 
number  and  salaries. 

*'Be  It  enacted  by  the  Legislature  of  the 
state  of  Washington : 

"Section  1.  There  shall  be  elected  at  the 
genera]  election  to  be  held  In  November,  1898, 
and  biennially  thereafter  In  cities  of  more 
than  five  tboasand  Inhabitants  only  one  Jus- 
tice of  the  peace  and  one  constable  and  no 
more. 

"Sec.  2.  The  salaries  of  Justices  of  the 
peace  and  constables  elected  at  the  general 
election  to  be  held  In  November,  1898,  and  bl- 
ranlally  thereafter  in  cities  of  more  than  five 
thousand  inhubltanta  shall  be  as  follows: 
(1)  Salaries  of  JuBtloeB  Of  the  peace,  twelve 
hundred  dollars  per  annnm,  payable  as  now 
provided  by  law.  (2)  Salaries  of  constables, 
seven  hundred  and  twenty  dollars  per  annum, 
payable  as  now  provided  by  law." 

The  act  contains  no  repealing  clause ;  but. 
inasmuch  as  it  deals  with  the  same  subject- 
matter  as  the  previous  act  of  1891,  It  muftt 
be  held  to  have  superseded  the  earlier  act  In 
All  things  wherein  it  is  inconsistent  with  the 
earlier  one.  It  will  be  seen  that  the  act  of 
1897  limits  the  nnmber  of  justices  In  cities  of 
5.000  inhabitants  to  one  after  the  general 
election  of  1898,  and  fixes  a  Mlary  for  snch 
only  as  should  be  elected  at  that  time  and  bi- 
ennially thereafter  in  cities  of  more  than 
5.000  Inhabitants.  Under  the  Constitution, 
the  fixing  of  the  salary  rests  entirely  with 
the  legislature,  and  by  the  act  of  1897  It  did 


Ox  It,  and  definitely  stated  tliat  the  salary  is 
for  such  as  should  be  elected  In  1808  and  bi- 
ennially thereafter.  Respondent  was  neither 
elected  at  such  biennial  election  In  a  city  of 
more  than  5,000  inhabitants,  nor  was  he  serv- 
ing as  the  successor  by  appointment  of  one 
so  elected.  It  Is  manifest  that  the  Legis- 
lature did  not  intend  to  establish  the  anoma- 
lous condition  that  will  prevent  the  payment 
of  more  than  one  salary  following  a  biennial 
election  after  a  city  contains  more  than  5,000 
Inhabitants,  and  will  at  the  same  time  per- 
mit the  payment  of  more  than  one  from 
the  time  a  population  of  5,000  is  actually 
reached  until  such  biennial  election  occurs. 
Such  an  Intention  Is  neither  supported  by 
ordinary  reasoning  nor  by  the  most  common 
business  methods.  To  avoid  such  a  result  the 
Legislature  In  eCtect  has  said  that  there  shall 
be  no  salary  for  a  Justice  of  the  peace  In  a 
city  of  5,000  or  more  until  such  Justice  is 
elected  at  a  regular  biennial  election  after  the 
5,000  limit  has  been  reached.  It  follows  that 
there  was  do  law  fixli^  a  salary  tor  respond- 
ent during  the  time  for  which  be  makes  his 
claim. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  Instmctions  to  dismiss  the  ac- 
tion. 

MOUNT,  O.  J.,  and  FULLERTON,  and 
GROW,  and  DUNBAR,  JJ.,  concur. 

RUDKIN,  J.  (dissmting).  The  respondent 
occupies  a  singular  position.  He  Is  a  duly 
elected,  qualified,  and  acting  Justice  of  the 
peace.  Under  the  decision  In  Anderson  v. 
Whatcom  County,  16  Wash.  47,  45  Pac.  665, 
33  L.  R.  A.  137,  the  self-executing  provi- 
sion of  the  state  Constitution  cuts  off  his 
fees,  and  now  this  conrt  cuts  off  his  salary. 
All  Is  lost  but  honor.  If  the  decision  in 
Anderson  v.  Whatcom  County  Is  correct,  I 
do  not  think  that  the  act  of  1897  repeals 
by  implication  the  act  of  1891  as  to  sal- 
aries accruing  between  the  time  the  popu- 
lation reaches  5,000  and  the  next  ensuing 
general  election.  I  think  the  case  of  Ander- 
son v.  Whatcom  County  should  be  overruled, 
w  this  COM  affirmed.   I  therefore  diasmt 


WARREN  V.  CHEHALIS  COUNTY. 

(Supreme  Coort  of  Washington.   Dec.  19, 

1905.) 

Appeal  from  auperlor  Court,  Cliehalis  Coun- 
ty; Mason  Irwin,  Judge. 

Action  by  Seth  Warren  against  Ch^alls 
County.  From  a  Ju^^ent  for  plaintiff,  de- 
fendant appeals.  Reversed. 

E.  E.  Boner,  for  appellant  C  W.  Hodgdou, 
for  respondent 

PER  CURIAM.  This  cause  Involves  the 
same  questions  discussed  in  case  No.  5,729, 
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Ogden  V.  Chehalls  County  (decided  December 
19,  1905).  82  Pac.  1095.  For  the  reasons 
there  assigned,  the  judgment  In  this  caRe  Is 
reversed,  and  the  cause  remanded,  with  In- 
structions to  dtsmlsa  the  action. 


SMITH  V.  CITY  OP  SEATTLE. 

(Supreme  Court  of  Wasbinffton.  Dec.  20, 
1905.) 

Constitutional  Law  —  Vaiiditt  of  Stat- 
utes—Persons EnrnxED  to  Raise  Ques- 
tion—Estoppel. 

\Vbere  a  city  instituted  proceedings  for  the 
ascertainment  of  the  value  of  property  that 
would  be  taken  and  damaged  by  the  regrading 
of  a  street  and  paid  the  amount  awarded  to  the 
landowner  after  the  court  had  charged  the  jury 
to  deduct  the  amount  of  special  benehta,  it  could 
not  urge  the  invalidity  of  tlie  statute  author- 
izing the  proceedings  in  justification  of  its  act 
in  levying  an  aasessment  on  the  land  as  speci- 
ally Iwnented. 

Appeal  from  Superior  Court,  King  Coun- 
ty ;  W.  R.  Bell,  Judge. 

Action  by  C.  B.  Smith  against  the  city 
of  Seattle.  From  a  judgment  for  plaintlfl, 
defendant  appeals.  Affirmed. 

Mitchell  Gilliam,  Wm.  Parmerlee,  Hugh 
A.  Tait,  and  James  B.  Howe,  for  appellant. 
William  Hickman  Hoore  and  A.  J.  TCTnant, 
for  respondent. 

ROOT,  J.  The  city  of  Seattle  established 
an  Improvement  district  for  the  improvement 
of  a  portion  of  Pike  and  East  Pike  streets  by 
regrading.  Respondent  owned  a  lot  within 
said  district.  In  the  condemnation  suit  insti- 
tuted by  the  city,  the  jury,  after  Iwlng  instruct- 
ed to  deduct  the  amount  of  local  and  special 
benefits,  found  that  respondent's  property 
was  damaged  in  the  sum  of  $50,  which 
amount  the  city  thereupon  paid  from  Its  gen- 
eral fund.  Thereafter  the  city  council  pre- 
pared an  assessment  roll,  levying  upon  the 
property  specially  benefited  the  cost  of  said 
Improvement.  Respondent's  lot  was  placed 
upon  said  roll  and  assessed  In  the  sum  of 
$345.67.  He  appeared  at  the  bearing  over 
said  roll,  before  the  city  council,  and  ob- 
jected to  any  assessment,  for  the  reason 
that  the  jury  had  found  his  property  to  be 
damaged  over  and  above  the  amount  of  local 
and  special  benefits,  which  benefits  had  by 
said  jury  been  deducted  from  the  sum  total 
of  his  damages.  His  objections  were  over' 
ruled  by  said  council,  and  the  assessment  up- 
on his  lot  confirmed.  He  then  appealed  to 
the  superior  court  In  and  for  King  county, 
where  proceedings  were  bad  terminating  In 
H  judgment  canceling  said  assessment  upon 
respondent's  property.  From  said  Judgment 
the  city  prosecutes  this  appeal. 

The  essence   of  appellant's  contention 


seems  to  be  contained  In  the  following  ex- 
tract from  Its  brief:  "Inasmuch  as  section 
16,  art.  1,  of  the  Constitution,  leavf>8  the  mu- 
nicipal corporation  on  the  same  footing  as 
any  other  corporation.  In  every  case  save 
where  a  right  of  way  Is  appropriate,  we 
contend  that,  when  the  city  undertakes  to 
rograde  a  street,  and  thereby  to  damage  abut- 
ting property.  It  has  no  right  to  have  the 
benefit  to  the  abutting  property,  caused  by 
the  improvement,  deducted  from  the  damage 
to  the  abutting  property,  caused  by  the  im- 
provement." Respondent  answers  this  by 
Insisting  that  the  city  cannot  be  heard  to 
make  this  contention,  for  the  reason  that  It 
accepted  the  benefit  of  this  deduction  before 
the  jury,  and  paid  only  the  $50  damages  ex- 
isting after  making  said  deduction.  Appel- 
lant argues  that  the  trial  court,  In  Instruct- 
iug  the  jury  to  deduct  local  and  special  bene- 
fits from  respondent's  damages,  committed 
an  error  of  law  which  respondent  could 
have  had  corrected  upon  appeal,  but  that, 
not  having  appealed,  he  cannot  now  com- 
plain of  said  error,  or  urge  it  as  justification 
for  the  trial  court's  action  in  annulling  the 
assessment  made  thereafter  by  the  city  up- 
on his  lot.  While  appellant's  argument  Is 
Ingenious  and,  in  a  measure,  plausible,  we 
cannot  believe  Its  position  tenable.  Having 
for  the  purpose  of  estimating  respondent's 
damages  treated  the  statute  as  valid,  and 
having  profited  by  the  deduction  of  benefits 
therein  made  against  his  damages,  we  cannot 
see  how  It  can  consistently  urge  uoconsti* 
tutlonallty  of  the  statute  In  a  subsequent 
branch  of  the  same  proceeding.  Were  ttie 
validity  of  this  statute  challenged  by  a  prop- 
erty owner  whose  benefits  were  but  slightly 
In  excess  of  his  damages,  in  a  case  where 
others  who,  on  account  of  their  damages 
being  slightly  greater  than  their  benefits, 
were  not  assessed  at  all,  and  where  others 
having  no  damage  were  assessed  upon 
their  benefits  only  In  proportion  as  he  was 
assessed  upon  his  benefits,  a  serious  constitu- 
tional question  would  be  presented.  But, 
upon  tiie  facts  as  revealed  by  this  record,  we 
feel  constrained  to  hold  that  appellant  can- 
not be  permitted  to  urge  this  matter  upon 
this  appeal.  Daniels  v.  Teamey,  102  U.  S^ 
415-421,  26  L.  Ed.  187;  Muldoon  v.  Seattle. 
10  Wash.  311,  38  Pac.  995,  45  Am.  St  Rep. 
787;  Kuhn  v.  Port  Townsend,  12  Wash.  60.i, 
41  Pac.  923,  29  L.  R.  A.  445.  .W  Am.  St.  Rep. 
911;  Ferguson  v.  Landram  (Ky.)  5  Bush.  230, 
96  Am.  Dec.  350  :  6  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  1090;  Cooley,  Const  Llm.  (6th  Ed.) 
196 ;  (7th  Ed.)  p.  250  et  seq. 
The  judgment  appealed  from  is  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  CROW, 
RUDKIN.  FULLERTON,  and  HADLET,  J3^ 
concur. 
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ORDER  07  UNITED  COHMERCIAL 
TBAVEI.ERS  OF  AMERICA  v. 
BARNES. 

(Supreme  Court  ot  Kantias.   Dec.  9,  1005.) 

1.  INBUBA.KCE  — Accident  Insurance  —  Evi- 
dence. 

Some  expressions  in  tbe  former  opinion  in 
this  case  are  modified,  and,  the  rule  of  con- 
atraction  of  the  terms  "total  diaability"  and 
"immediately"  announced  therein  being  applied 
to  the  policy  of  insorance  and  tbe  facts  in  evi- 
dence, held,  that  this  court  cannot  say  that  tbe 
evidence  did  not  satisfy  tbe  conditions  of  tbe 
policy,  or  that  tbe  finding  by  the  jury  that  tbe 
insured  was  wholly  and  continuoasly  disabled 
from  attending  to  every  kind  of  business  per- 
taining to  his  occupation  after  July  23d  waa 
not  sustained  by  the  evidence. 

2.  Continuance  — SuFPBEBSioN  or  Deposi- 
tions. 

Where  depositions  are  snppresBed  upon  the 
ground  that,  when  received  by  tbe  clerk  through 
tbe  mails,  the  envelope  inclosing  them  was  found 
torn  open,  it  is  error  for  the  court  to  refuse  an 
application  for  a  continuance,  made  immediate- 
ly thereafter,  which  complies  with  the  provi- 
lions  of  section  317  of  the  Code  of  Civil  Pro- 
cedure (Gen.  St  1901,  {  4765) ;  it  appearing 
that  the  defective  condition  in  which  the  depo- 
sitions were  received  was  not  caused  by  any 
fault  or  neglect  of  the  ptxtg  taking  the  samcw 
8.  INBUEANCB— Accimin  POUCT— PBoors  OT 
Loss. 

Proofs  of  loss  in  an  action  upon  an  accident 
insurance  policy  are  admissible  to  prove  com- 
pliance with  the  conditions  of  tbe  policy,  but 
for  no  other  purpose ;  and  it  is  error  to  refuse 
an  instruction  limiting  the  scope  and  effect  of 
snch  testimony. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  9  1702.] 

(Syllabus  by  the  Court.) 
On  rehearing.   Former  Judgment  of  rever- 
sal adhered  to. 
For  former  opinion,  see  80  Pac.  102a 

J.  C  Rofl«nberger,  J.  B.  Bator,  and  EArsey 
Ooates  Reed,  for  plaintiff  in  errw.  A.  L. 
Bei^er  and  Wlnfleld  Freeman,  t<a  defendant 
In  error. 

PORTER,  J.  A  petition  for  rehearing  was 
allowed  In  tilts  case.  Uixm  reargoment  and 
a  further  conslderatlxm  of  the  record  It  bas 
been  thought  jaeoper  to  modl^  some  of  tbe 
expressions  In  the  former  opinion  and  to 
consider  some  matters  omitted  therefrom,  al- 
though the  result  will  ronaln  the  same,  as 
the  Judgment  must  be  reversed  and  another 
trial  granted.  AH  tbat  was  Bald  in  the  for- 
mer opinion  in  omsldering  the  terms  '*total 
disability"  and  "Immediately,"  and  tbe  con- 
struction to  be  placed  tbereon,  with  the 
critlctsm  upon  the  trial  court's  instruction 
in  reference  to  the  term  "immediately,"  moat 
stand.  In  support  of  the  construction  given 
tbese  terms,  see  the  following  additiooal 
autboritles:  Wall  t.  Oontinental  Casual^ 
Go.  (Mo.  App.)  80  S.  W.  491;  United  States 
GosualtT  Ca  Hanatm  (Colo.  App.)  79  Fac 
176. 

Our  attention  has  be«i  called  optm  reargn- 
ment  to  tbe  failure  In  the  former  opinion 
to  apply  tbe  rule  of  construction  announced 


therein  to  these  terms  in  the  policy  and  the 
facts  In  evidence  in  this  case ;  and,  upon  fur- 
ther conBlderation,  we  are  of  the  opinion 
that  this  court  fs  not  warranted  in  saying 
that  "the  evidence  did  not  satisfy  these  con- 
ditions of  the  agreement"  EapeciflUy  Is  this 
true  If  allowance  is  to  be  made  for  the  In- 
terval In  which  nature  may  he  said  to  halt, 
in  some  cases,  before  Inflicting  the  penalty 
for  her  violated  laws.  It  is  possible,  also^ 
that  too  much  importance  was  attached  to 
the  fact  that  during  the  interval  between 
July  23d  and  August  4th  Mr.  Barnes,  except 
for  a  day  or  two  when  he  was  complaining 
of  being  "under  the  weather,"  went  to  tbe 
office  and  to  some  extent  attended  to  bia 
duties.  There  is  some  grouud  for  a  reason- 
able inference  from  tbe  evidence  tbat  In  tbe 
condition  the  business  of  the  new  company 
was  during  this  time  there  was  not  much 
done  by  any  one,  and  the  duties  performed 
by  him  were  not  such  as  demanded  tlw  effort 
his  usual  occupation  required.  Allowing  to 
plaintiff  below  every  reasonable'  Inferrace 
which  the  Jury  may  have  drawn  from  the 
facts  proven  with  reference  to  tbe  physical 
condition  of  Mr.  IBames  durii^  the  period 
from  Jnly  23d  to  August  4tb,  we  cannot  say, 
without  weighing  the  evidence,  that  the  find- 
ing of  the  Jury  in  answer  to  special  question 
Na  6  was  not  sustained  by  tbe  evidence. 

Tbe  case,  bowever,  must  be  reversed  tar 
other  reasons.  It  appears  tbat  plaintiff  tn- 
tr educed  In  evidence  tbe  proofs  of  1<ms,  in- 
cluding a  preliminary  statement  of  his  claim 
and  a  notice  of  Injury,  both  signed  by  plain- 
tiff, wblcb  contained  self-serving  statementa 
In  reference  to  the  Injuries  claimed  and  his 
sickness.  Tbe  proofs  of  Ims  were  accom- 
panied, also,  by  statements  of  a  physician. 
These  were  admissible  for  the  purpose  of  prov- 
ing tbat  the  conditions  of  tbe  [>olicy  witb 
reference  to  notice  and  proofti  of  loss  had  been 
complied  witb,  but  were  not  admissible  for 
any  otber  purpose;  and  it  waa  error  to  re- 
fuse an  tttstruction  asked  by  defendant  limit- 
ing tbe  scope  and  purpose  of  tbls  testimony. 
No  objection  waa  made  by  defendant  at  tbe 
time  tbe  papers  were  offered.  In  fact,  some 
of  tbem  were  Introduced  by  defendant  in 
rebuttal  without  any  attonpt  to  Umit  their 
purpose  as  evidence  at  tlie  time  tbe  offer 
was  made.  But.  however  offered,  the  an- 
tborltles  substantially  agree  that  it  is  error 
for  the  court  to  refuse  an  Instruction  limiting 
tbe  effect  and  purpose  of  sudb  testimony. 
Travelers'  Ins.  Coi  v.  Sfaeppard,85Ga.761.762, 
12  S.  E.  18 ;  Cook  v.  Insorance  Co.,  64  Mich.  12, 
47  N.  W.  568.  In  Crenshsw  v.  Life  Ins.  C!o.,  63 
Mo.  App.  678,  682,  It  Is  held  to  be  the  duty  of 
defendant  In  such  a  case  to  ask  an  Instruction 
limiting  tbe  effect  of  tbe  evidence,  and  error 
tor  tbe  court  to  refuse  It.  In  Foster  v. 
Fidelity  ft  Casualty  Go.  of  New  York,  99 
Wis.  447.  4fi3.  76  N.  W.  69,  71,  40  L.  R,  A. 
833,  It  is  said:  "Both  the  letters  and  the 
affidavits  contained  many  statements  of  facts 
and  opinions  bearing  on  tbe  cause  of  death, 
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which  were  well  calculated  to  be  regarded 
by  the  Juiy  as  Bobstaiitlve  proof  apoa  tbe 
qnestlon;  and  it  was  error  to  recelTe  It, 
and  allow  It  to  be  need  for  this  purpose." 
The  preparation  of  the  notice  and  proofs 
of  loss  rests  with  the  assured.  They  are 
often  accompanied  by  ex  parte  statem^tB 
and  afRdarlts  of  eyewitnesses,  physicians, 
and  others.  To  allow  such  evidence  to  be 
admitted  without  restriction  would  enable 
the  assured  to  load  the  peoota  of  loss  and 
notice  with  self-^erTlug  statements  without 
limit,  and,  under  the  guise  of  their  com- 
petency for  one  purpcne,  use  them  as  evi- 
dence of  his  case  graierally.  To  the  same 
eflTect  see  Fidelity  Mutual  Life  Association 
T.  Flcklin  et  ah,  74  Md.  172,  21  Atl.  680, 
23  Atl.  197;  Commonwealth  Insurance  Co. 
T.  Sennett  et  al.,  41  Pa.  161 ;  lycoming  In- 
surance Co.  T.  Schreffler,  42  Pa.  188,  82  Am. 
Dec.  601 ;  People's  Accident  Ass'n  v.  Smith, 
126  Pa.  317,  17  Atl.  605,  12  Am.  St  Rep. 
870;  Hlles  v.  Hanover  Fire  Insurance  Com- 
pany (Wis.)  27  N.  W.  848,  56  Am.  Rep. 
637;  1  Cyc.  296. 

The  trial  began  April  12.  1004.  Immedi- 
ately Iwfore  the  Jury  was  impaneled,  a  mo- 
tion to  suppress  certain  depositions  taken 
by  defendant  below  was  sustained.  The 
grounds  of  the  motion  were  that  the  envel- 
ope Inclosing  the  depositions,  when  received 
by  the  clerk  from  the  mail  carrier,  was 
found  torn  open,  disclosing  the  contents. 
The  depositions  were  received  and  filed  April 
2d.  On  the  same  day  the  motion  to  suppress 
was  filed;  but,  except  such  notice  as  the 
dockets  of  the  court  Imparted,  counsel  for 
defendant  below  had  no  actual  knowledge 
of  the  filing  of  the  motion,  or  that  there 
was  any  defect  in  tbe  depositions  until  tbe 
case  was  called  for  trial.  Error  Is  urged 
in  sustaining  this  motion,  as  well  as  in  re- 
fusing tbe  application  for  a  continuance  pre- 
sented Immediately  after,  and  which  substan- 
tially complied  with  section  317  of  tbe  Code 
of  Civil  Procedure  (Gen.  St  1901,  9  4765). 
Tbe  grounds  of  tbe  motion  to  suppress  were 
somewhat  technical,  especially  as  it  appears 
from  the  affidavit  of  J.  M.  Orr,  an  experi- 
enced stenographer  who  took  the  dei>osltlons, 
that  he  sealed,  addressed,  and  mailed  them, 
and  that  at  the  time  of  the  bearing  they 
were  in  exactly  the  same  condition  as  when 
they  left  his  bands.  Bank  v.  Atkinson,  G2 
Kan.  775,  781,  64  Paa  617.  The  record  does 
not  show  that  bis  affidavit  was  called  to 
the  attention  of  the  court  until  after  the 
motion  to  suppress  had  been  sustained,  and 
we  cannot  say  that  there  was  error  In  sup- 
pressing tbe  depositions.  But  defendant  l>e- 
low  was,  without  question,  entitled  to  a  con- 
tinuance. Tbe  evidence,  or  some  of  It,  was 
very  material  to  the  defense,  and  no  fault 
or  neglect  of  defendant  was  responsible  for 
the  condition  In  which  they  arrived  at  the 
clerk's  office.  Even  actual  notice  of  the  mo- 
tion from  tbe  time  it  was  filed  would  not 
have  Justified  the  retaking  of  the  depositions  ' 


In  advance  of  flie  coiut*B  nuing  diereon. 
In  the  furtherance  of  Justice  between  tbe 
parties  s  otmtlnnance  should  have  been  grant- 
ed. State  T.  Brown,  65  Kan.  7W,  770,  42 
Pac.  863. 

Some  of  the  hypothetical  Questions  asked 
of  the  expert  physicians  by  plaintiff  below 
were  objectionable  for  tbe  reason  that  th^ 
assumed  material  facts  which  the  evidence 
did  not  warrant;  but  It  Is  unnecessary  here 
to  recite  the  questiouB  at  lo^th. 

Defendant  below  asked  tbe  court  to  subrnft 
to  the  Jury,  among  others,  the  following 
special  questions:  "Q.  1.  Did  plalntifC  swal- 
low a  pin?  A.  1,  (Submitted  to  the  Jury.) 
Q.  2.  If  your  answer  to  the  last  question 
be  'yes,'  state  on  what  date  plaintiff  swal- 
lowed the  pin.  A.  2.  (Refused,  and  excepted 
to.)"  It  was  material  tor  plaintiff  to  show, 
either  by  positive  testimony  or  by  dream- 
stances,  when  the  Injury  occurred.  In  order  to 
ascertain  whether  loss  of  time  followed  Im- 
mediately after  tbe  Injury  and  was  continuous 
therefrom,  as  well  as  to  fix  a  time  when,  un- 
der the  conditions  of  the  poller,  notice  stumld 
have  been  given.  If  It  be  said  that  tbe  court 
refused  this  question  fw  tbe  reason  that 
there  was  no  evidence  frran  whi<4i  the  Jnry 
could  have  answerpd  It  intelligently,  then 
there  was  a  failure  of  evidence  upon  a  very 
material  matter.  It  might  not  have  been 
possible  for  the  Jury  to  have  given  tbe  exAct 
date,  but  it  could  have  been  answered  In 
accordance  with  the  evidence.  Another  ques- 
tion asked  the  Jury  to  state  when  plaintllt 
first  learned  that  he  had  swallowed  a  pin. 
This  should  have  been  submitted.  The  others, 
calling  for  findings  as  to  who  were  preset 
when  he  swallowed  it  and  the  circumstances, 
were  not  proper. 

The  former  Judgment  of  reversal  will  stand, 
and  the  cause  be  remanded  for  further  pro- 
ceedings. All  tbe  Justices  concurring. 


MODERN  WOODMEN  OF  AMERICA 

OERDOM  et  al. 
(Supr«ne  Court  of  Kansas.  Dec  9,  1905.) 

1.  Death— Pbescmption  fbom  Absence. 

In  order  that  the  presumption  that  a  person 
once  shown  to  have  been  alive  continues  to  live 
may  be  overcome  by  the  presomptloa  of  death, 
ariging  from  seven  years'  uaexplained  absence 
from  home  or  place  of  residence,  there  must  be 
a  lack  of  information  concerning  the  absentee 
on  tbe  part  of  those  likely  to  hear  from  him, 
after  diligent  inguiry, 

[Ed.  Note. — For  cases  in  point,  aee  voL  15. 
Cent.  Dig.  Death,  {|  1-3.] 

2.  Same. 

The  inquiry  should  extend  to  all  those  places 
where  Information  is  likely  to  be  ob^ined,  and 
to  all  those  persons  who  in  the  ordinary  coarse 
of  eventa  would  lie  likely  to  receive  tidings  if 
the  party  were  alive,  whether  memtwrs  of  bis 
family  or  not ;  and,  in  general,  the  inquiry 
should  exhaust  all  patent  sources  of  informa- 
tion, and  all  others  which  the  circamstances  of 
tbe  case  suggest. 

[Ed.  Note. — For  cases  in  point,  aee  vol.  1& 
Cent  Dig.  Death,  §$  1-fl.] 

(Syllabus  by  the  Court.) 
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Em>r  firott  District  Conrt,  Bbawnee  CJoqd- 
ty;  Z.  T.  Buwea,  Judge. 

Action  by  Joe^  Gerdom  and  Anna  Oer- 
dom  agaUut  tbe  Modern  Woodmen  of  Amer* 
lea.  Judgment  tat  plainUfte,  end  defend- 
ant brings  error.  Revereed. 

Trumau  Plantz  and  D.  C.  Tlllotson,  for 
platDtlff  m  error.  Webb  McNall,  A.  B.  Quln- 
ton,  and  O.  S.  Qnlnton,  for  defendants  In 
error. 

BUBGH,  J.  Jos^b  Gerdom  and  Anna  Ger- 
dom sued  the  defendant,  a  fraternal  bene- 
ficiary society,  upon  a  benefl<^ry  cetlflcate 
Issued  ou  August  26,  1800,  to  Jolin  B.  G^ 
dom,  one  of  ItB  members,  and  containing 
the  following  recital:  "Neighbor  John  B. 
Oerdom  *  *  *  la,  while  in  good  standing 
In  this  fraternity,  entitled  to  participate  In 
Its  benefit  fund  to  an  amount  not  to  exceed 
^,000  which  shall  be  paid  at  his  death  to 
his  father  and  mothv,  Joseph  and  Anna 
Oerdom,  equally."  The  petition,  which  was 
filed  on  Mardi  16,  1904,  alleged,  among  other 
things,  that  on  August  15,  1896,  John  B. 

.•Gerdom  left  his  father's  house  In  the 

•of  Top^a,  Kan.,  which  was  liis  home,  and 
started  for  the  state  of  Gallfwnla ;  that  be 
sent  letters  home  to  bis  father  and  the  fami- 
ly untU  December,  1885,  when  nothing  more 
-was  heard  from  him;  that  in  August,  189G, 
Joseph  Gerdom  sent  lettm  of  Inquiry  to  Gall- 
fomla  and  received  an  answer  from  an  em- 
ployer of  John  B.  Gerdom  that  tbe  last  in- 
formation recetred  concerning  him  was  in 

-May,  1896;  that  plahUlffs  had  made  dlUgoit 
search  for  tlielr  son,  but  bad  been  unable 
to  find  blm  or  to  hear  of  bim  since  the  date 
last  mentioned.  In  view  of  tbese  facts  the 
pelltl<m  asserted  that  John  B-  Gerdom  died 
on  or  about  Uay  81,  1903.  At  the  trial  tbe 
defendant  demurred  to  the  plalntifb*  evl- 
idencft  After  an  adverse  ruling  It  elected  to 
«tand  upon  its  demurrer,  and  from  a  Judg- 
ment In  favor  of  the  plaintiffs  It  prosecutes 

-error.  The  principal  questions  argued  relate 
to  tbe  sufficiency  of  tbe  evidence  to  establish 
the  death  of  John  B.  Gerdom,  to  the  identity 
of  the  beneficiaries  under  the  certificate,  and 
to  1^  insurable  interest  of  the  plaintiffs  in 
the  life  of  the  assnred;  It  being  admitted 
tbat  Jos^h  Gerdom  Is  In  fact  the  Bt^;»Catber 

.of  John  B.  Qerdxm. 

■  For  the  purpose  of  establishing  the  fact 
that  they  had  made  proof  of  loss  according 

'  to  the  requirements  of  the  society,  tbe  plain- 
tllhi  introduced  in  evidence  certain  letters 
-which ,  had  formed  a  part  of  the  proof  of 
loss  sribmitted  to  the  society  before  tbe  ac- 
tion was  commenced.  These  letters  purport 
to  have  been  written  by  John  Gerdom  to  bla 
•sister,  his  "folks,**  and  "ftlmds"  from  Denver, 
■Colo.,  and  from  Oakland,  Cal.  The  earlier 
ones  f^m  California  ezpreas  a  dealre  to 
«ome  home,  and  ask  that  mon^  be  sent  to 
blm  for  that  purpose.  I«ater  ones  indicate 
that  he  obtolned  satisfactory  employment  In 
tbe  Tribune  office  at  Oakland.  All  of  them 


give  personal  accounts  of-  himself  and  ex- 
press Interest  in  tbe  welfare  of  the  persons 
to  whom  he  wrote.  Tbe  last  one,  which  was 
dated  at  Oakland.  Oal.,  on  Deconber  15, 1895, 
states  that  he  is  in  good  health,  and  to- 
dlcates  an  intentton  to  remain  there  for  a 
while,  because,  as  be  says,  the  more  he 
looks  around  the  more  be  likes  it.  In  con- 
nection with  the  same  branch  of  the  case  a 
letter  from  tbe  publishers  and  propriet<»rs 
of  the  Oakland  Tribune,  dated  August  28, 
1896,  and  addressed  to  Ibe  plaintiff,  Jos^h 
Gwdom,  was  introduced.  This  letten  pur- 
ports to  reply  to  an  inquiry  relating  to  John 
Gerdom,  states  that  be  1^  tbe  env>loy  of  tbe 
Tribune  in  Fdnnary,  1896,  but  remained 
in  Oakland  for  some  time  afterward,  wtxa 
be  went  first  to  Stockton  and  tiien  to  Merced, 
CaL,  and  that  be  left  tbe  last-wuned  place 
with  the  statemwt  tluit  he  was  going  back 
to  Kansas  Cl^.  Wben  these  letters  were 
admitted  in  evidence,  it  was  understood  by 
court  and  counsel  that  they  offered 
as  a  part  of  tbe  proof  of  lots.  After  tbfv 
had  been  read  tbe  court  made  the  following 
statement  to  counsel,  and  aSked  the  follow- 
ing questions  of  Josepb  Gerd«n,  who  was 
thra  on  the  witness  stand:  "TIm  Court:  I 
am  not  sure  whetbo:  tbls  proof  -  la  relation 
to  these  lettwe  that  have  been  Introduced 
in  evidence  as  being  a  part  i>f  tile  proof  of 
loss  can  be  used  for  the  purpose  of  proving 
another  fact  or  not,  and  therefbre  I  waat 
to  inquire  about  tbot,  so  there  will  be  no 
qiwstlcai  about  it  Did  you  bear  anything 
from  your  son,  except  as  appears  in  these 
letters?  A.  Not  a  word;  no.  The  court: 
Had  any  Information  at  all?  A.  No.  air: 
not  at  all."  Further  evldonce  dlsck>sed  that 
two  brothers  and  a  sister  of  John  B.  Qodom 
were  living  In  T<^ka  at  the  time  of  tbe 
trial.  The  remainder  of  the  plBintUfs'  propf 
consisted  of  evidence  that  John  B.  Gwdom 
was  a  single  man,  and  that  tbe  defoidaBt 
Itself  had  advartlsed  for  blm  wid^  and  w 
successfully,  oftw  the  suit  bad  been  oom- 
menoed.  It  Is  plain  that  tbe  court  could 
not,  over  seaswable  objectlou,  rightfully  con- 
sider the  letters  refored  to.  ezc^t  fw  the 
single  purpose  of  ascertaining  If  the  prelim- 
inary steps  bad  been  taken  to  fix  the  defend- 
ant's liability.  Order  of  the  United  Com. 
Trav.  of  America  v.  Barnes  (decided  at  the 
present  session)  82  Pac..  1099.  But  .there 
is  fair  ground  uptm  whldb  to  contend  that 
the  court  did  disclose  a  purpose  to  consider 
tbe  letters  and  tbelr  contents,  at  least  as 
a  starting-point  In  the  evidence  upon  the 
main  issue,  and  that  counsel  for  the  defend- 
ant interpiMKd  no  objection  to  tbe  court's 
so  doing.  The  matter  is  by  no  means  clear, 
but  for  the  purposes  of  tbls  dedslfflu  the 
record  will  be  so  Interpreted.  Bu^  after 
making  this  concession,  the  court  Is  unable 
to  dlscovo'  in  the  record  sufflct^t  evidence 
to  suppcnrt  the  allegations  of  the  petition. 

From  tbe  foregoing  statement  it  is  apparent 
that  tbe  substantial  Question  under  the  fileqd- 
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logs  and  the  evidence  is,  not  If  there  Is  some 
evidence  of  death,  but  If  those  facts  are  es- 
tablished which  the  law  insists  must  be 
proved  In  order  to  overcome  the  presumption 
of  continued  life.  It  Is  true  that  death  may 
be  proved  by  circumstantial  evidence,  and 
that  absence  for  a  considerable  period  of 
time  is  not  indlspeDsable  iu  order  to  generate 
a  satisfying  conviction  of  the  fact  13  Cyc. 
tit  "Death."  But  In  all  such  instances  the 
death  of  the  absent  party  must  fairly  be 
demonstrated  by  the  circumstances  of  the 
disappearance.  If,  for  example,  in  connec- 
tion with  other  facts  showing  a  want  of 
motive  for  absence,  it  should  appear  that 
the  missing  person  was  on  a  vessel  which 
foundered  or  a  train  which  was  wrecked, 
or  engaged  in  some  hazardous  enterprise, 
or  met  with  an  accident  which  might  be  ex- 
pected to  result  fatally,  or  was  exposed  to 
perils  Incompatible  with  his  age  or  the  state 
of  his  health,  or  was  afflicted  with  a  fatal 
disease,  or  was  mentally  inSrm,  or  was  suici- 
dally inclined,  belief  in  the  fact  of  death 
might  be  forced  upon  the  mind  very  soon 
after  the  disappearance.  And  in  some  cases 
the  age,  health,  disposition,  moral  character, 
domestic  relations,  social  rank,  and  financial 
condition  of  one  who  suddenly  disappears 
may  themselves,  without  the  aid  of  other 
circumstances,  stifle  all  doubt  that  the  per- 
son is  dead.  Such,  at  least,  is  the  view  of 
most  of  the  courts  of  last  resort  although 
the  Supreme  Court  of  Louisiana,  in  a  case 
of  absence  apparently  quite  inexplicable  ex- 
cept upon  the  assumption  of  death,  very 
prudently  observes:  "Disappearances  such  as 
his  are  not,  unfortunately,  of  rare  occur- 
rence. Like  Instances  are  numerous.  Men 
apparently  as  happy  In  their  domestic  rela- 
tions as  he  was,  who  In  social  position.  In 
wealth,  in  liie  success  of  gratified  ambition, 
were  his  equals,  have  been  known  to  leave 
everything  which  is  commonly  looked  upon 
as  making  life  dear,  to  wander  off  among 
strangers  and  perils,  and  bury  themselves 
fi>r  years,  without  leaving  a  trace  behind 
fbem,  in  places  and  among  people  who  were 
strange,  and,  it  would  be  thought,  repulsive 
to  their  tastes  and  their  habits,  and  repug- 
nant to  those  principles  of  honor  and  virtue 
which  are  the  foundations  of  an  honest  do- 
mestic society."  Succession  of  Vogel,  10  La. 
Ann.  139,  79  Am.  Dec.  571.  But  In  all  the 
cases  eunmerated  lapse  of  time  is  In  a  meas- 
ure a  subsidiary  matter.  There  must  be  a 
sufficient  opportunity  for  investigation  and 
search,  and  after  the  expiration  of  a  period 
ample  for  those  purposes  further  stretches 
of  duration  without  tidings  may  confirm  the 
inference  of  death.  But  the  strength  of  the 
induction  of  death  lies  in  the  cogmcy  of 
the  circumstances  of  the  disappearance  and 
not  In  the  fact  of  absence  long  protracted. 
Xo  doubt  considerations  of  this  character 
impelled  the  attorneys  for  the  plaintiffs  to 
all^  that  the  death  of  the  assured  occurred 
at  the  end  of  a  period  of  serm  years*  un- 


explained absence,  and  hence  at  a  time  and 
place  and  under  circumstances  unknown  to 
the  plaintiffs  and  undlscoverable  by  them; 
and  doubtless  for  the  same  reason  no  attempt 
was  made  to  prove  death  as  a  fact  There 
Is  no  suggestion  in  the  evidence  of  any  casual- 
ty occurring,  or  of  any  peril  encountered, 
or  of  any  paradox  In  the  disappearance.  On 
the  other  hand,  when  lost  heard  of,  the 
missing  party  was  a  young,  unmarried  man, 
in  good  health,  with  the  wander-lure  upon 
him,  trying  bis  fortunes  in  a  distant  state, 
able  to  make  his  own  way  in  the  world,  but 
whose  circumstances  had  become  such,  or 
whose  di8i>o8ltlon  toward  his  relatives  had 
so  far  changed  during  absence  from  home, 
that  he  no  longer  advised  them,  as  he  bad 
been  in  the  habit  of  doing,  of  changes  in 
his  affairs,  of  his  plana,  and  of  his  movements 
from  town  to  town.  As  to  him  the  presmnp- 
tion  of  life  continued,  and  a  finding  of  death, 
except  under  the  rules  hereafter  to  be  stated, 
would  have  contradicted  both  the  pleading 
and  the  evidence. 

In  order  that  tlie  presumption  of  life  may 
be  overcome  by  the  presumption  of  death, 
there  must  be  evidence  not  merely  of  absence 
from  home  or  place  of  residence  for  the  pe- 
riod of  seven  years,  but  there  must  be  a  lad£ 
of  information  concerning  the  absentee  on  the 
part  of  those  likely  to  hear  from  him.  after 
diligent  inquiry.  Greenleaf  makes  the  fol- 
lowing statem«it  of  the  rule:  "Among  the 
circumstances  material  to  this  issue  are  the 
age  of  the  party,  his  situation,  habits,  em- 
ployment, state  of  health,  physical  constitu- 
tion, the  place  or  climate  of  the  country 
whither  be  went,  and  whether  he  went  by  sea 
or  land,  the  facilities  of  communication  be- 
tween that  country  and  bis  former  home,  his 
habits  of  correspondence  with  his  relatives, 
the  terms  of  intercourse  on  which  he  lived 
with  them ;  in  short,  any  circumstances  tend- 
ing to  aid  the  jury  In  finding  the  fact  of  life 
or  death.  There  must  also  be  evidence  of 
diligent  Inquiry  at  the  place  of  the  person's 
last  residence  in  this  country,  and  among  his 
relatives,  and  any  others  who  probably  would 
have  heard  of  him,  If  living,  and  also  at  the 
place  of  his  fixed  foreign  residence,  if  he  was 
known  to  have  had  any."  2  Oreenleaf  on 
Evidence,  §  278.  Other  lawbooks  make  sim- 
ilar statements.  It  Is  conceived,  however, 
that  the  character  of  the  inquiry,  the  persona 
of  whom  It  must  be  made,  and  the  place  or 
places  where  it  must  be  made,  are  all  to  be 
determined  by  the  circumstances  of  the  case, 
with  the  obligation  always  upon  the  person 
who  Is  to  derive  a  benefit  from  the  death 
of  the  absentee,  to  exclude  by  the  best  evi- 
dence and  with  as  much  certainty  as  po^lble 
reasonable  belief  that  he  continues  to  live. 
The  social  aspects  of  our  civilization  have 
been  almost  revolutionized  since  the  pre- 
sumption based  upon  the  fact  of  seven  years* 
unexplained  absence  was  adopted.  The  im- 
probability that  accident,  injury,  sickness,  or 
death  could  Overtake  John  Oerdrau  without 
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information  at  the  fact  reachfng  his  family 
and  friends  Is  very  great.  He  scarcely  conld 
fail  to  find  assistance  in  case  of  need  among 
members  of  his  own  fraternity.  Hospital 
provision  is  now  made  almost  evwywhere 
for  the  relief  of  the  sick  and  injured,  and 
careful  records  of  all  cases  are  usually  kept, 
Including  information  concerning  the  patient 
himself  and  the  circumstances  necessitating 
his  detention.  Police  and  other  court  rec- 
ords, records  of  coroners'  Inquests,  records  of 
burial,  and  other  criminal,  casualty,  and  mor- 
tuary statistics,  collected  and  preserved  In 
every  well-populated  state,  make  it  difficult 
for  any  interested  person  to  be  Ignorant  of 
the  facts  to  which  they  relate.  The  press 
gives  daily  attention  to  the  publication 
throughout  the  country  of  news  relating  to 
accidents  and  crimes  wherever  they  occur. 
The  people  genially  are  alert  and  well-in- 
formed. Those  of  different  sections  of  the 
country  are  Intimate  with  each  other,  and  the 
means  of  communication  between  even  re- 
mote parts  is  easy,  safe,  and  speedy.  This 
being  true,  the  presumption  of  death  from  ab- 
sence cannot  have  the  strong  probability  of 
fact  as  its  basis  which  formerly  supported  it, 
and  persons  who,  for  their  own  profit,  as- 
sume the  burden  of  establishing  In  courts 
of  justice  that  the  death  of  an  individual  has 
occurred,  have  little  excuse  for  urging  their 
own  isolated  ignorance  of  bia  fate  or  his 
whereabouta  u  fbe  principal  Item  of  their 
proof. 

Even  under  the  rule  as  stated  above  it 
was  ]DCuml>ent  upon  Joseph  and  Anna  Ger- 
dom  to  make  quest  for  tidings  of  their  son 
among  his  former  Intimate  friends  in  Topeka, 
if  he  had  any,  and  certainly  some  inquiry  of 
those  ofl3cers  or  members  of  his  lodge  with 
whom  he  might  have  communicated  concern- 
ing his  dues  or  standing  should  have  been 
made.  All  those  persons  who  In  the  ordi- 
nary course  of  events  would  likely  receive 
tidings  if  the  party  were  alive,  whether  mem- 
bers of  bis  family  or  not  should  be  inter- 
rogated, and  the  result  of  tlie  Inquiry  should 
be  given  in  evidence,  or  the  testimony  of  the 
parties  themselvra  should  be  produced  at  the 
trial.  Hltz  T.  Ahlgren,  170  III.  60,  48  N. 
B.  106S.  See,  also,  13  Gyc.  301.  Any  word 
received  by  any  one  who  might  naturally  be 
expected  to  hear  at  any  time  within  the  seven- 
year  period  destroys  the  presumption  of 
death,  and  unless  the  resources  of  this  field 
of  Information  have  been  exhausted  an  al- 
legation of  death  cannot  Bnecessfally  be  sus- 
tained. In  this  case  Joseph  Gerdom  was 
the  only  witness  produced  to  prove  want  of 
intelligence  from  the  absentee  at  his  former 
place  of  residence,  and  he  spoke  ft>r  him- 
Belf  atone.  His  coplaintur,  the  young  man's 
mother,  and  fals  brothers  and  sister,  were  not 
called.  So  far  as  the  record  shows,  John 
Gerdom  may  have  continued  to  correspond 
with  blfl  sister  for  a  number  of  years  after 
leaving  Oakland,  and  may  even  be  In  cor- 


respondence with  her  now ;  and  this  want  of 
diligence  on  the  part  of  the  plaintiffs  them- 
selves In  proving  due  inquiry  conld  not  be 
comi)enBated  by  the  defendant's  advertise- 
ment. 

But  It  Is  further  to  be  observed  that  the 
evidence  does  not  by  any  means  exclude  the 
Idea  that  John  Gerdom  may  have  concluded 
to  change  bis  domicile.  There  Is  nothing 
to  Indicate  that  a  purpose  to  return  was 
bound  up  with  his  leaving,  and  his  last  word 
to  his  family  was  that  he  Intended  to  stay 
In  California,  at  least  for  some  time,  because 
he  liked  it  there.  Under  these  circumstances 
It  was  the  clear  duty  of  the  plaintiffs  to 
seek  for  Information  at  the  place  where  it 
was  likely  to  be  obtained.  Indeed,  their  own 
Instincts  prompted  them  to  do  this,  and  the 
law  cannot  be  satisfied  with  any  less  dili- 
gence. "Where  a  person  has  left  his  home  or 
place  of  residence,  and  has  neither  been 
heard  of  nor  from  for  a  period  of  seven  years, 
he  may  be  presumed  to  be  dead ;  but  to  raise 
this  presumption  there  must  be  some  proof 
of  inquiry  of  the  persons  and  at  the  places 
where  news  of  him,  if  living,  would  most 
probably  be  had."  Posey  v.  Hanson,  10  App. 
D.  C.  496.  See,  also,  13  Oyc.  801e.  And 
when  the  plaintiffs  learned  that  their  son 
had  gone  to  Stodvton,  and  then  to  Merced, 
and  had  in  contemplation  a  trip  to  Kansas 
City,  their  Investigation  should  have  been 
extended  accordingly.  Facts  which  are  suf- 
ficient to  put  an  Interested  party  upon  in- 
quiry will  constitute  Information  regarding 
the  existence  of  the  absent  one,  unless  duly 
tested;  and  until  reasonable  effort  has  been 
expended  to  exhaust  all  i>atent  sources  of  in- 
formation, and  all  others  which  the  circum- 
stances of  the  case  may  suggest.  It  cannot 
truthfully  be  asserted  that  diligent  inquiry 
has  been  made.  From  what  has  been  said. 
It  is  apparent  that  the  case  is  not  one  which 
may  be  disposed  of  on  the  ground  that  there 
is  some  evidence  to  support  the  court's  find- 
ing. Definite  measures  which  the  plaintiffs 
were  required  to  take  were  neglected.  Facts 
Indispensable  to  the  presumption  of  death 
are  absent  Without  the  aid  of  the  presump- 
tion the  allegation  of  death  is  unproved. 
Therefore  the  demurrer  to  the  eridence  oni^t 
to  have  been  sustained. 

The  evidence  creates  no  uncertainty  In 
respect  to  who  the  beneficiaries  of  the  certifi- 
cate sued  upon  may  be.  Joseph  and  Anna 
Gertom  are  plainly  the  persons  for  whose 
boieflt  the  contract  was  made.  The  question 
of  insurable  interest  Is  not  involved  In  the 
case.  The  Insured  himself  contracted  direct- 
ly with  the  insurer  before  the  statute  regn- 
lating  the  subject  was  enacted,  and  hence 
might  lawftilly  designate  as  Us  braiefldary 
any  one  wbmn  he  saw  fit  to  nam&  8  A.  ft 
B.  Bncycl.  of  L. 

The  Ju^ment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  fw  a  new 
trial  All  the  Justices  ctmcurrlni^ 
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TATLOB  r.  HERBON  et  aL 
(Supreme  Court  of  Kanaas.  Not.  11.  1906,) 

1.  PaRTRIXSHIP  —  AUTHOmTT  OF  Fabtnes  — 
Execution  of  Notes — E\^DENCE. 

Evidence  that  one  partner  told  another  to 
arrange  matters  with  a  dissatisfied  partner  as 
best  be  conld  was  sufficient  to  authorise  a  fintl- 
ing  of  authority  in  the  partner,  who  was  direct- 
ed to  arrange  matters  to  bind  the  firm  by  a  note 
given  the  dissatisfied  partner  on  hia  retirement. 

2.  Saue — Ratification. 

Evidence  that  a  partner  who  signed  a 
firm  note  talked  with  his  copartner  several  times 
after  the  execution  of  the  note,  and  that  the  lat- 
ter never  denied  liability,  was  sufficient  to  au- 
thorize a  finding  of  ratification  by  the  latter  of 
the  former's  act  In  executing  the  note. 

[Ed.  Note. — For  cases  io  point,  see  voL  38, 
Gent  Dig.  Fartnership,  <  2ff7.] 

&  Afpeai. — ^RETiEir  or  Facts. 

The  Supreme  Court  is  without  power  to 
weigh  evidence,  the  sufficiency  of  which  has 
been  x>&^&ed  upon  by  the  jury  and  the  trial 
court 

Error  from  District  Court,  Bourbon  County; 
W.  L.  Slmone,  Judge. 

Action  by  R.  M.  Herron  against  W.  H. 
Webb  and  E.  K.  Taylor,  as  partners  under 
tbe  firm  name  of  Webb  &  Taylor.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
Taylor  bringB  error.  Affirmed. 

Mauford  Schoonover  and  Ed.  L.  Eaton,  for 
plaintiff  In  error.  J.  I.  Sbeppard  and  H.  A. 
Prltcbard,  tor  defradanta  In  wror. 

FEB  CURIAM.  W.  H.  Webb  and  E.  K. 
Taylor  were  partners  lu  tbe  real  estate  busi- 
ness at  Ft  Scott  In  the  spring  of  1896  tbey 
Bold  a  one-third  interest  In  tbe  business  to 
B.  M.  Herron.  Tbe  style  of  tbe  firm  was 
changed  to  the  W.  H.  Webb  Investment  Com- 
pany; each  having  a  one-third  interest  In  the 
new  firm.  Tbe  main  office  was  removed  to 
Houston,  Tel.,  where  Webb  and  Herron  re- 
mained most  of  tbe  time,  while  Taylor  stayed 
at  the  office  In  Ft  Scott  In  July,  1895, 
Herron  became  dissatisfied  and  wanted  to 
retire  from  the  business,  and  Webb  gave 
blm  a  note  for  $500  and  signed  tbe  name  of 
the  old  firm  of  Webb  &  Taylor.  Herron 
brought  this  action  upon  the  note,  making 
W.  H.  Webb  and  E.  K.  Taylor  defendants 
as  partners  under  the  name  of  Webb  &  Tay- 
lor. Webb  filed  a  general  denial,  which 
raised  no  issue.  Taylor,  plaintiff  In  error, 
filed  a  verified  denial,  alleging  that  he  had 
not  executed  the  note  and  had  not  author- 
ized any  one  to  execute  it  for  him  by  using 
his  name  as  a  member  of  the  firm  or  other- 
wise, and  denied  ever  having  ratified  tbe 
execution  of  tbe  note.  A  Jury  trial  resulted 
In  a  Judgment  for  plaintiff  below,  and  de- 
fendant appeals. 

Tbe  only  brief  submitted  Is  by  plaintiff 
In  error,. and,  while  several  errors  are  speci- 
fied, counsel  eliminate  all  of  them  except 
one.  We  quote  from  the  brief :  "The  ques- 
tion at  issue  In  the  court  below  was,  'Did 
W.  H.  Webb,  who  signed  the  note,  have  au- 
thority to  bind  B.  K.  Taylor  for  payment 


of  tbe  wnel*  We  inbmlt  our  cue  upon 
thb  alngle  imqKMitJon,  and  nbmlt  to  tbe 
court  that  there  la  not  aoffldent  testimony 
In  ttala  record  to  mppOTt  tbe  Terdlct  and 
Judgment  of  the  trial  court  Tbeiv  la  no 
evidence  to  prove  the  mat«ial  tact  necea* 
aary  to  be  foond  and  necesaailly  fonnd  by 
the  Twdlc^  namely,  authority  from  Tttylor 
to  Webb,  anthorlslng  Webb  to  algn  the  note^ 
or  any  ratification  1^^  Taylor  of  WtbVs  act 
anbseqaently  to  the  oecntion  of  fba  note." 
This  leavea  noOlng  for  na  to  determine,  ex- 
cept wheUier  there  la  any  evidence  to  sup- 
port tbe  Tordlct  From  tbe  record  It  appears 
that  W.  H.  Webb  testified  that  be  executed 
tbe  noto  and  signed  tbe  name  of  Webb  ft 
Taylor ;  that  Herron  had  become  dissatla- 
fied  and  wanted  to  leave;  and  that  some 
time  before  executing  the  note  Taylor  had 
told  him  to  go  to  work  and  fix  It  op  witb 
Herron  tbe  beat  way  be  conld.  This,  In 
substance,  repeated  In  hla  testimony  aer- 
eral  times,  la  all  tbe  evidence  ct  any  an- 
tborlty.  Upon  tbe  qnesticm  of  ratification 
he  teatlfled  that  after  the  noto  was  execnt- 
ed  he  talked  with  Taylor  about  It  serml 
times,  and  that  In  sncb  converaatlona  Tay- 
lor never  had  denied  liability  upon  tbe  nota 
Tbe  evidence  la  weak,  and  the  record  dia- 
closes  many  circumstances  from  which  the 
Jnry  might  have  found  for  deCndant;  but 
we  cannot  say  that  there  was  no  evidence. 
There  was  aome  allgbt  evidence  of  antbority 
and  of  ratification.  Tbe  Jury  considered  it 
snffldoit,  and  the  trial  court  sancthmed  it 
We  are  powo-leaa  to  welgb  It  bera 
Tbe  Judgment  will  be  aflSrmed. 


JUDY  V.  BUCK. 
(Supreme  Court  of  Kansas.  Nov.  11,  1906.) 

1.  Trial — Objections  to  Evidence. 

Where,  upon  a  trial  in  the  district  court 
an  objection  is  sustained  by  the  court  to  a 
question  propounded  to  a  witness,  and  it  is  not 
apparent  from  tbe  issues  and  condition  of  the 
proof  at  the  time  that  such  question  ts  proper, 
such  ruling  will  not  be  deemed  erroneous,  on- 
less  it  is  made  to  appear,  by  offer  of  proof  or 
otherwise,  what  facte  are  exiecteA  to  be  dicited 
by  such  question. 

2.  BePLEVIN— Cuius  UNDEB  CHATTEL  MOBT- 

G  AGES— Evidence. 

In  action  of  replevin,  where  the  con- 
troversy consists  ot  a  dispute  between  the  par* 
ties  as  to  which  of  them  is  eutitled  to  the  pos- 
session of  certain  cattle,  and  each  of  them  claim 
as  mortgagee  under  different  chattel  mortgages, 
both  of  which  mortgages  were  executed  at  dif- 
ferent times  by  the  owner  of  the  cattle,  tbe 
statements  and  recitals  in  one  of  said  mortgages 
are  not  binding  upon  the  holder  of  the  Mher, 
and  are  not  admissible  as  evidence  against  him. 

3.  TaiAL— Instbuctions. 

In  the  absMice  of  a  reqnest  to  do  so.  It  is 
not  error  for  a  trial  court  to  omit  to  instruct 
the  jury  upon  special  phases  of  the  case,  where 
proper  general  instructions  have  been  givcxu 
(Syllabus  by  the  Court) 

Error  from  District  Coor^  Anderson  Ooob- 
ty;  C.  A.  Smart,  Judge. 
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Action  by  Walter  Bu<*  against  Charles 
7ndy.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

Noab  L.  Bowman,  for  plaintiff  In  error. 
Manford  Scboonover  and  Frank  M.  Sheridan, 
for  defendant  in  error. 

GKAVES,  J.  The  controversy  In  this  suit 
arises  between  two  mortgagees  as  to  the-pos- 
sesslou  of  the  same  cattle.  Walter  Bode 
sold  cattle  to  Jackson,  and  took  a  chattel 
mortgage  to  secure  the  pnrdiase  price.  Jack- 
soon  afterwards  mortgaged  the  cattle  to  the 
National  Bank  of  Commerce,  at  Gamett  Kan. 
The  bank  foreclosed  Its  mortgage  and  sold 
the  cattle  to  the  defaidant.  Charles  Judy. 
Jackson  having  defaulted  in  the  payment  of 
the  first  mortgage,  Buck  brought  this  action 
of  r^levin  to  recorar  the  cattle  from  Judy, 
claiming  that  they  are  the  cattle  coTCTed  by 
his  mortgage.  Judy  denies  that  they  are 
the  same  cattle.  The  qnestlon  as  to  whether 
Jackson  gave  two  mortgages  on  the  same 
cattle  or  not  was  fvUy  tried  out  In  the  dl*' 
trlct  court  before  the  court  and  a  Jury,  re- 
sulting in  a  vwdlct  and  Judgment  In  favor  of 
Buck.  Judy  brings  the'Caee  here  on  petition 
In  error.  The  verdict  of  the  Jury  having  been 
approved  by  the  court,  the  Jndf^oit  therecoi 
la  final,  nnleaa  error  wm  committed  during 
the  trial. 

The  idaintiff  In  error  complains  of  ttie 
court  for  redectlng  the  evidence  of  Mr.  FalUs, 
who  toe*  ttie  mortgage  from  Jadnon  for  the 
bank.  Wboi  a  witness,  Fallls  was  aAed 
the  following  question:  "Q.  I  will  ask  yon 
whether  or  not  yon  made  Inquiry  of  Hr.  Jack- 
son in  r^^rd  to  liens  upon  the  catUe?  A.  1 
did."  Objection  to  the  question  was  sustained, 
and  the  answw  stricken  out  Just  what  mate- 
rial fact  this  evidence  was  Intended  to  estab- 
lisb.  or  why  it  was  excluded,  the  record  does 
notdlsclosfc  In  the  discussion  t>y  counsel,  how- 
ever, it  may  be  inferred  that  it  was  deemed 
Important  l>eeause  the  description  of  ttie  cattle 
in  the  plaintiff's  mortgage  was  claimed  to  be 
insufficient  to  impart  notice,  and  the  court  In* 
structed  the  Jury,  anbstantlally,  that  the  de- 
scription was  sttffldent  it  It,  tc^gettier  with 
such  inquiries  as  the  mortgi^e  Itself  sug- 
gested to  a  person  of  ordinary  prudence, 
would  have  led  to  a  discovery  of  the  cattle 
intended  by  the  parties  to  be  covered  by  sudi 
description,  but  otherwise  not  This  evidence 
may  have  been  intended  to  show  that  the 
officer  of  the  bank  made  such  Inquiries  as 
good  fitith  and  proper  diligence  required  and 
the  information  obtained  indicated  that  these 
were  not  the  cattle  described  in  the  bank 
mortgage;  but  this  Is  all  conjecture.  Before 
a  trial  court  can  be  said  to  have  committed 
error  by  the  rejection  of  evidence  It  must 
affirmatively  aweax  that  such  evidence  was 
legal  and  pn^ter  under  tbe  rules  of  evidence 
and  the  Issues  of  the  caae.  State  v.  Batket, 
43  Kan.  202,  23  Pac.  676;  Dodge  City  v. 
Wright,  4S  Kan.  668.  29  Pac  1086;  Bagon 
V.  £agon,  60  Kan.  701,  Q7  Paa  042.  In  tbe 
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case  last  dted  the  trial  court  refused  to  re- 
ceive  an  offer  of  proof,  and  required  counsel 
to  Indicate  by  questions  as  best  he  could  the 
nature  of  the  evidence  he  desired  to  present. 
In  that  case  Justice  W.  R.  Smith  used  the 
following  language:  "This  requirement  has 
left  the  record  of  the  testimony  sought  to  be 
elicited  in  an  unsatisfactory  condition.  It  Is 
difficult  in  most  cases  to  present  to  the  court 
explicitly,  in  tbe  form  of  questions,  the  exact 
proof  offered.  Where  the  questions  do  not 
clearly  show  tbe  nature  of  the  testimony,  an 
otter  of  proof  ought  to  be  received.  In  fact, 
tbe  precise  question  Involved  can  thus  be 
more  clearly  presented  to  the  trial  court  and 
preserved  In  the  record  for  review.  We  ap- 
prove the  practice  of  making  tbe  tender." 
Eagon  V.  Eagon,  60  Kan.  701,  S7  Pac.  04S. 
In  Elliott,  App.  Proc.  |  74S,  It  Is  said:  "In 
tbe  examination  In  chief  ttie  exclusion  of 
testimony  Is  not  available  as  error  unless  the 
party  makes  an  offw  to  prove  the  facte 
which  he  assumes  that  bis  question  will  elicit. 
Where  an  objection  is  properly  interposed, 
more  must  be  Hxme,  in  cases  wb«e  the  objec- 
tl<Hi  is  sustained,  than  to  ask  the  question. 
The  party  producing  the  witness  and  insist* 
ing  upon  the  question  must  state  wliat  he  pro- 
poses to  prove  by  tlie  witness.  This  Is 
necessary  in  order  to  enable  the  court  to  de- 
termine whether  the  testimony  Is  competent 
and  materlaL  Tbe  record  must  show  the 
ott&c,  and  show  also  the  presence  of  tbe  wit- 
ness. The  court  will  not  rule  up<Hi  mere 
abstract  questions;  and  hence  it  must  ap- 
pear that  there  was  an  actual  offer  and  a 
present  abilify  to  adduce  tbe  proffered  testi- 
mony. Ttie  facts  proposed  to  be  proved  must 
be  qiedflcally  stated.  *  *  *  In  stiort,  there 
should  be  satisfactory  indications  of  willing- 
ness, readiness  good  faith,  and  iwesent  abil- 
ity." Ttds  questltHi  vras  again  Itefore  this 
court  and  quite  frilly  discussed  by  Justice 
Mason  in  the  case  of  Marshall  v.  Marshall 
(Kan.)  80  Paa  620.  It  Is  only  fair  to  the  trial 
court  that  it  should  know  Just  what  counsel 
expect  to  prove.  Without  this  knowledge,  the 
court  will  at  times  be  complied  to  decide 
wben  more  or  less  in  doubt.  A  reviewing 
court  cannot  determine  whether  rejected  evi- 
dence was  prvpet,  when  offered,  or  not,  imless 
it  can  asctftain  flrom  the  record  the  nature 
and  purpose  of  the  evidence  Intended  to  be 
given.  This  court,  therefore,  cannot  consider 
objections  to  the  exclusion  of  evidence,  nnlees 
by  an  offer  of  proot  or  otherwise,  the  record 
shows  the  nature  of  the  evidoice  excluded. 

Objection  has  been  made  to  the  practice  of 
offering  proof  that  It  is  liable  to  be  abused  by 
"sham  offers,"  which  could  not  be  made  good 
If  permlsslott  to  do  so  was  given,  and  that 
these  offers  will  be  made  in  tbe  presence  of 
tbe  Jury  tor  the  purpose  of  securing  an  ad- 
vantage thereby.  The  trial  court  can  protect 
itself  frrau  such  imposition,  however,  a 
little  Judicial  discipline  Judiciously  adminis- 
tered, as  will  be  suggested  in  each  case  as  it 
arises.  These  mfflcultles  ml^t  be  avoided  1^ 
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reqnlrli^  offers  of  pifodf  to  be  made  In  writ- 
ing or  when  the  Jury  is  absent.  All  things 
considered,  we  think  the  advantages  of  this 
practice  greatly  exceed  its  dlsadrontages,  and 
commend  It  to  courts  and  counsel.  What  rule 
should  apply  in  this  court  in  cases  where  the 
trial  court  has  refused  to  receive  an  offer  of 
proof  does  not  arise  in  this  case,  and  need  not 
be  considered. 

This  disposes  of  the  questions  In  this  case 
concerning  the  exclusion  of  testimony  sought 
to  be  introduced  by  Questioning  witnesses. 

Complaint  Is  made  of  an  Instruction  of  the 
court  to  the  effect  that  the  plaintiff  was  not 
bound  by  the  recitals  and  statements  in  the 
mortgage  under  which  the  defendant,  Judy, 
claims.  We  see  no  error  in  this  instruction. 

Lastly,  the  court  is  criticised  for  not  in- 
structing more  fully  upon  the  facts  of  the 
case,  but,  as  no  furth«  instructions  woe  re- 
quested, this  omission  was  not  error.  State 
V.  Book,  42  Kan.  419,  22  Pae.  626;  State  v. 
Walke.  69  Kan.  183.  76  Pae.  408;  O'Brien 
V.  Fonlke,  69  Kan.  475.  77  Pac.  lOS. 

The  Ju^^ent  is  affirmed.  All  Ote  Justices 
concurring. 


LEWIS  et  al.  v.  CITY  AND  COUNTY  OP 
SAN  FRANCISCO. 

(Court  of  Appeal,  First  District,  California,  Oct 
30,  1905.    On  Rehearing,  Not.  28,  1905.) 

1.  Appeai^Findings— Review— Record. 

In  the  absence  of  a  bill  of  ezt^ptions  con- 
taining the  evidence,  a  tindiog  that  payment 
sought  to  be  recovered  was  involuntary  and 
c-ompulsory  will  be  held  on  appeal  to  have  been 
sustained  by  tlie  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  i  2433.] 

2.  Pleading— Conclusions— Payment. 

A  mere  allegation  of  the  ultimate  fact  that 
a  payment  sought  to  be  recovered  waa  involun- 
tary, being  insufficient  on  demurrer,  the  suffi- 
ciency of  a  complaint  to  recover  such  payment 
must  be  determined  by  considering  the  probative 
facts  pleaded. 

3.  Payment— Illegal  Chabges— Compui:.soby 
Payment— Reueuiks. 

Wliere  a  county  clerk  refused  to  file  the  in- 
ventory and  appraisement  of  the  executors  of 
an  estate,  except  on  payment  of  illegal  fees,  and 
a  failure  to  file  the  inventory  and  appraisement 
would  have  rendered  the  executors  prima  facie 
liable  to  removal  from  office  and  to  other  pen- 
alties, the  payment  of  such  fees  under  protest 
was  involuntary,  notwithstanding  the  executors 
by  writ  of  mandate  could  have  compelled  the 
clerk  to  have  filed  the  papers  without  paying 
such  fees. 

On  Rehearing. 

4.  Municipal  Oobpobations  —  Monet  Paid 

UNDER  PbOTEST— RECOVEBT  —  JUDGMENTS — 
INTBBEST. 

In  an  action  against  a  city  to  recover  money 
paid  under  protest,  interest  cannot  be  recovered 
prior  to  the  entry  of  judgment  against  the  city. 
B.  Appeai^Questions  not  Abgued— Waives 
OF  Ekbob. 

That  appellant's  failnre  to  present  in  his 
openinz  brief  an  existing  ground  for  the  revers- 
al of  the  judgment  constitutes  a  waiver  of  the 
error,  and.  If  presented  for  the  first  time  In  the 
cloring  brief,  will  not  be  considered  by  the  appel- 


late court,  Is  not  a  right  which  may  be  Invoiced 
by  the  respondent,  the  appellate  court  l>eing  at 
liberty  to  decide  the  case  on  any  points  that  its 
proper  disposition  may  require  whether  urged 
or  not. 

6.  Sajie— Ebbobs  on  the  Face  of  tue  Rec- 
OED— Review. 

Where  an  error  appearing  on  the  face  of 
the  appeal  record  is  brought  to  the  attention  of 
the  appellate  court  before  its  judgment  has 
become  final,  the  court  will  be  justified  in  set- 
ting its  judgment  aside,  even  though  appellant 
had  not  pointed  out  the  objection  or  the  court's 
attention  had  not  been  called  to  the  error  until 
after  its  opinion  for  affirmance  had  been  filed. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  C.  R  Hebbard, 
Judge. 

Action  by  Azro  N.  Lewis  and  others,  as 
executors  of  the  will  of  Miranda  W.  Lux. 
deceased,  against  the  city  and  county  of 
San  Franclstco.  From  a  Judgment  in  favor 
of  plaintiffs,  defendant  appeals.  Modified  on 
r^iearing. 

Percy  V.  Long  and  John  P.  Goghlan,  fttr 
appellant  TOsbop,  Wheeler  ft  Bodlet,  toe 

respondents. 

HARRISON,  P.  J.  The  plaintiffs,  as  a- 
ccutors  of  the  last  will  and  testament  of 
Miranda  W.  Lux.  deceased,  presMited  to  the 
county  clerk  of  the  dty  and  county  of  San 
Francisco  an  Inventory  and  appraisement  of 
the  estate  of  their  testatrix  on  July  31.  1895. 
and  requested  him  to  Qle  the  same.  Tbe 
clerk  refused  to  receive  or  file  the  document 
unless  the  plaintiffs  would  first  pay  to  him 
the  sum  of  $770  as  a  fee  tho-efor.  This 
demand  was  made  by  reason  of  tbe  provi- 
sions of  section  163  of  the  act  entitled:  "An 
act  to  establish  a  uniform  system  of  county 
and  township  governments,"  approved  March 
24,  1893.  St  1S93.  p.  389,  c.  234.  The  plain- 
tiffs protested  against  the  said  demand, 
claiming  the  right  to  have  tbe  Inventory  and 
appraisement  filed  by  blm  without  tbe  pay- 
ment of  any  fee  in  addition  to  what  they 
had  already  paid;  but  notwithstanding  said 
protest,  the  clerk  refused  to  receive  or  file 
the  same  or  permit  it  to  be  filed  exc^  iqion 
tbe  prepayment  of  said  sum  of  money.  By 
reason  of  such  refusal,  and  in  order  to  en- 
able them  to  continue  In  the  exercise  of 
their  of&clal  duties  as  such  executors,  the 
plaintiffs  thereupon  paid  said  fee  to  the 
clerlt,  and  it  was  by  him  paid  Into  the  city 
and  county  treasury.  The  act  under  which 
the  Bald  fee  was  demanded  was  thereafter 
declared  Invalid  (Fatjo  v.  Pfister,  117  Cal. 
83,  48  Pac.  1012).  and  the  plaintiffs  thereupon 
brought  the  present  action  to  recover  the 
money  so  paid  by  tbem.  The  cause  was 
tried  by  the  court,  and  In  addition  to  the 
above  facts  the  court  found,  in  accordance 
with  all^atlous  in  the  complaint  that  the 
payment  of  said  money  by  the  plaintiffs 
"was  wholly  involuntary  and  compulsory  on 
tbe  part  of  the  said  ^Eecntors;  that  the  said 
executors  could  not  otherwise  than  by  mak- 
ing axil  payment  procure  the  acceptance  <tf 
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said  return  or  the  filing  of  said  Invaitory 
and  appraisement;  that  if  tbey  had  not  paid 
the  said  ^etended  additional  fee  and  Illegal 
tax  of  ¥770,  in  accordance  with  the  aforesaid 
demand  of  said  clerk,  he  would  not  have  re- 
ceived or  filed  the  said  inventory  and  ap- 
praisement, or  permitted  the  same  to  be  filed 
in  said  court,  and  there  would  not  and 
could  not  have  been  any  effectual  return 
of  said  inventory  and  appraisement  within 
the  time  required  by  law  or  at  any  time  or  at 
all;  and  that  by  reason  of  the  nonreturn 
thereof  the  said  executors  would  have  be- 
come prima  facie  liable  to  removal  from 
their  office  as  such  executors,  and  to  other 
penalties  under  the  statutes  in  such  case 
made  and  provided,  and  could  not  have  es- 
caped said  liability  except  by  pleading  and 
iwovlng  the  facts."  Judgment  was  thereup- 
on rendered  in  favor  of  the  plaintiffs,  and  the 
defendant  has  appealed  therefrom  upon  the 
judgment  roll  alone  without  any  bill  of  ex- 
ceptlona 

In  the  absence  of  a  bill  of  exceptions  con- 
taining the  evidence  before  the  court,  the 
finding  that  the  payment  was  Involuntary 
and  compulsory  must  be  held  to  have  been 
sustained  by  the  evidence.  It  Is,  however, 
contended  by  the  appellant  that  the  com- 
plaint Is  Insufficient;  that  the  averment  there- 
in that  the  payment  was  Involuntary  is 
only  a  1^1  conclusion,  and  that  the  facts 
connected  with  the  payment  as  set  forth  In 
the  complaint  from  which  that  conclusion  Is 
drawn  show  that  the  payment  was  voluntary. 
Whether  the  payment  was  voluntary  or  in- 
voluntary was  an  ultimate  fact  to  be  found 
by  the  court  from  the  evidence  presented  at 
the  trial,  and  the  allegation  in  the  complaint 
that  it  was  Involuntary  was  an  allegation  of 
the  ultimate  fact  upon  which  the  plaintiffs* 
right  of  recovery  depended;  but,  as  in  ttie 
case  of  a  cause  of  action  depending  upon 
fraud  or  negligence,  the  allegation  of  tbte 
ultimate  fact  would  have  been  Insufficient  as 
against  a  demurrer  unless  supported  by  an 
averment  of  the  probative  facts,  and  the 
snfflclency  of  the  complaint  Is  therefore  to 
be  determined  by  a  ouMlderatloii  of  tiiese 
probative  facts. 

It  Is  further  cMitended  by  the  appellant 
that  Inasmuch  as  the  clerk  had  no  autliority 
to  demand  a  fee  for  filing  the  document,  and 
the  plaintiffs  could  have  compelled  him  un- 
der a  writ  of  mandate  to  file  the  same,  their 
payment  of  the  money  instead  of  resorting  to 
an  action  at  law  to  compel  him  to  receive 
and  file  It  rendered  it  a  voluntary  payment, 
for  the  reason  that  It  was  made  with  full 
knowledge  of  Its  Illegality,  and  was  not  made 
for  the  purpose  of  protecting  their  proper^ 
IT  person  or  releasing  the  same  from  any 
custody  or  restraint  When  an  Illegal  de- 
mand Is  made  against  the  pereon  or  property 
of  an  Individual  which  can  be  enforced  only 
by  a  Judgment  therefor  In  an  action  at  law 
wherein  he  can  contest  Its  legality,  or  if 
made  nndra-  a  threatened  aale  vt  his  projji- 


erty,  and  he  can  contest  the  validity  of  the 
proceedings  whenever  an  attempt  Is  made  to 
disturb  his  possession,  and  he  pays  the  claim 
or  demand  rather  than  be  subjected  to  such 
action  or  to  have  bis  pn^^erty  sold,  such 
payment  is  voluntary,  to  the  extent  that  It 
cannot  be  recovered  in  an  action  therefor. 
If,  however,  an  iU^al  demand  is  made  by  a 
person  holding  an  official  position,  with  the 
color  of  authority  to  enforce  the  same,  and 
such  demand  operates  as  a  restraint  upon  the 
exercise  of  an  undoubted  right  or  privilege, 
and  in  its  enforcement  there  is  no  opportu- 
nity of  contesting  Its  validity,  a  payment  of 
the  demand  in  order  to  remove  such  restraint 
Is  compulsory,  and  not  voluntary.  The  dis- 
tinction to  be  observed  Is  betwe^  a  payment 
made  for  the  purpose  of  protecting  or  secur- 
ing the  present  enjoyment  of  a  right  to  which 
the  person  is  immediately  entitled,  and  a 
payment  made  to  prevent  a  threatened  dis- 
turbance of  such  right  made  without  any 
authority  to  Interfere  with  Its  enjoyment  un- 
til the  right  of  the  threatening  party  shall 
be  established  in  a  Judicial  proceeding  in 
which  the  rights  of  the  respective  parties 
may  be  presented  and  determined.  In  the 
latter  case,  a  payment  to  avoid  such  threat- 
ened contest  Is  regarded  as  voluntary,  whlla 
In  the  former  case  It  Is  compulsory. 

The  exaction  by  a  clerk  or  other  official 
against  the  protest  of  a  party  of  illegal 
fees  as  a  condition  for  filing  a  document  In 
his  office  which  the  party  presenting  It  is 
entitled  to  have  filed  by  him  renders  the 
payment  of  such  fees  compulsory,  and  It 
Is  none  the  Jess  compulsory  that  the  party 
could  have  procured  a  writ  of  mandate  com- 
pelling him  to  file  the  document  wltliout 
paying  the  fees  demanded.  His  right  to 
file  the  document  was  Immediate,  and  the 
payment  of  the  fee  under  the  altematlv» 
of  bringing  such  action  and  Incurring  the 
expense  and  delay  thereof  Is  not  voluntary. 
Steele  v.  Williams,  8  Exch.  625  [20  Eng. 
L.  &  B.  8191;  Lum  v.  lifcCarty.  89  N.  J. 
Law.  287;  Steamship  Ck>.  v.  Young,  89  Pa. 
186 ;  Townshend  v.  Dyckman,  2  B.  D.  Smith, 
224;  Ogden  v.  Maxwell.  8  Blatchf.  S19, 
Fed.  Gas.  No.  10,4&8.  "When  the  payment 
has  been  made  to  secure  a  right  which  the 
party  paying  was  entitled  to  without  such 
payment  and  which  right  was  withheld  by 
the  party  receiving  the  payment  until  such 
payment  was  made,  such  payment  was  not 
voluntary,  and  the  money  can  be  recovered 
back.  Corkle  v.  Maxwell,  3  Blatchf.  413.  Fed. 
Cas.  No.  3,231.  "If  a  person  Illegally  claims 
a  fee  colore  officii  the  payment  is  not  volun- 
tary, so  as  to  preclude  the  party  from  re- 
covering It  back."  Swift  Company  v.  U.  S., 
Ill  U,  S.  22,  4  Sup.  Ct  244,  28  L.  Ed.  341. 
"Whenever  a  person  is  compelled  to  pay  to 
a  public  officer.  In  order  to  induce  him  to 
do  his  duty,  fees  which  he  has  no  right  to 
claim,  they  can  be  recovered  back,"  Robin- 
son V.  Ezzell,  72  N.  O.  231.  See.  also,  Robert- 
son T.  Frank  Brothers  Co.,  132  U.  S.  17. 
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10  Sup.  Ct  0,  S3  L.  Ed.  236.  "The  rule 
19  well  settled  tbat  a  payment  exacted  by 
and  paid  to  a  public  officer  In  excess  of 
his  legal  fees  In  order  to  obtain  the  pei^ 
formance  of  bis  official  duty,  to  which  the 
payor  Is  entitled  without  such  payment,  la 
compulsory  and  may  be  recovered  back." 
£2  Am.  &  Eng.  Ency.  of  Law,  619.  In  a 
note  to  Marriott  v.  Hampton,  2  Smith's 
Leading  Cases  (6th  Am.  Ed.)  •401,  It  Is 
tsaid :  "The  distinction  Is  plain  to  common 
jsense  between  the  case  of  money  paid  upon 
a  claim  made  by  a  public  officer,  who  Is 
Judge  In  his  own  cause  and  has  power  of 
withholding  by  his  own  mere  motion  the 
ordinary  rights  of  a  subject,  from  the  ad* 
verse  party  till  his  demand  la  complied  with, 
and  money  paid  under  a  claim  made  by  a 
private  individual  who  has  no  power  of 
enforcing  It  except  by  adopting  the  ordi- 
nary legal  remedies."  In  County  of  La  Salle 
V.  Simmons,  6  Oilman,  D18,  the  county  com- 
missioners were  anthorlzed  to  grant  licenses 
for  ferries  whenever  considered  necessary 
by  them,  and  to  impose  an  aunnal  tax  there* 
for  of  $100  on  each  ferry.  The  plaintiff  had 
kept  the  ferry  for  some  time  previously, 
and  was  an  applicant  for  a  license  to  con* 
'tloue  the  same;  but  the  commissioners  gave 
notice  that  they  would  grant  the  license 
to  the  person  who  would  donate  the  largest 
Bum  of  money  to  the  county,  and  accordingly 
put  the  same  up  at  auction,  and  after  com- 
petition thereat  the  plaintiff  bid  $500,  which 
he  paid  to  the  county.  In  an  actlOB  ttierefor 
the  court  held  that  the  payment  was  not 
voluntary,  and  that  It  might  be  recovered, 
saying:  "The  money  was  exacted  from  the 
plaintiff  under  circumstances  that  stripped 
the  transaction  of  all  the  features  of  a  volun- 
tary  payment.  It  was  In  law  and  fact  a 
compulsory  payment,  as  much  so  as  the  pay- 
ment of  usurious  Interest  which  the  lend^ 
exacts  from  the  borrower;  or  the  payment 
of  Illegal  charges  which  an  officer  demands 
as  the  condition  of  the  performance  of  offi- 
cial services."  In  American  Exchange  F. 
■Ins.  Co;  V.  Britton,  8  Bosw.  148,  the  laws  of 
the  state  provided  that  a  corpbratlon  desir- 
ing to  engage  In  the  buBineBs  of  Bre  insur- 
ance should  pay  to  the  state  controller  a 
fee  of  $20,  and  that  the  controller  should 
make  an  examination  of  its  assets,  and  If 
found  satisfactory  give  it  a  certiflcate  to 
that  ed  At  the  request  of  the  plalntiflB 
the  controller  caused  the  examination  to  be 
made,  and  gave  the  certificate  requested, 
and  demanded  $300  for  the  services  therein. 
Upon  the  plaintiffs'  objecting  to  this  amount 
they  were  informed  that  unless  It  was  paid 
they  would  not  receive  their  license,  where- 
upon they  paid  the  same  and  then  brought 
an  action  for  its  recovMy.  The  court  held 
that  the  payment  was  not  voluntary,  but 
"was  an  exaction  made  without  right  under 
cover  of  official  control  in  the  matter,"  and 
that  the  plaintiffs  "were  not  bound  to  take 
the  haiords  of  delay,  and  the  risk  of  baviiiff 


to  litigate  the  question  and  treat  the  re- 
quirements and  threats  of  the  appointees 
of  the  controller  as  Idle  words";  adding: 
"Persons  dealing  with  public  officials  and 
their  deputies  and  agents  do  not  stand  with 
them  upon  equal  ground." 

None  of  the  cases  cited  on  behalf  of  the 
appellant  present  the  question  here  involved. 
In  Bucknall  v.  Story,  46  Cal.  5Sd,  13  Am. 
Rep.  220,  the  assessment  was  void  on  Its 
face,  and  It  was  held  that,  as  the  party 
paying  It  was  bound  to  know  this  fact,  there 
was  no  compulsion,  and  the  payment  was 
voluntary.  In  Maxwell  v.  San  Luis  Obispo, 
71  Cal.  466,  12  Pac.  484,  the  paymmt  was 
made  ondw  a  threat  of  litigation  by  the 
tax  collector  to  prosecute  the  parties  unless 
they  took  the  license  for  which  the  payment 
was  demanded;  but  the  court  held  that  as 
the  invalidity  of  the  law  which  authorized 
the  collector  of  license  taxes  would  have 
been  a  perfect  defense  to  such  prosecution, 
the  payment  was  voluntary.  In  Pbelau  v. 
San  Francisco,  120  Cal.  1,  62  Pac.  38,  the 
payment  was  held  to  have  been  voluntary 
upon  the  ground  that  the  Invalidity  of  the 
assessment  appeared  upon  the  face  of  the 
proceedings,  and  would  be  a  defense  to  any 
action  for  the  recovery  of  the  property  which 
the  officers  threatened  to  sell.  Brnmaglm 
V.  TlUlngbaet,  18  Cal.  205,  79  Am.  Dec 
176  was  an  action  to  recover  money  volun- 
tarily paid  in  the  purchase  of  some  stamps 
to  be  affixed  to  bills  of  lading.  No  claim 
of  compnlslon  was  made,  but  the  right  of 
recovery  was  based  upon  the  Invalldi^  of 
the  law  requiring  such  tax. 

It  must  be  held,  therefore,  that  the  pay- 
ment alleged  to  have  been  made  by  the 
plaintiffs  was  not  voluntary,  and  tbat  the 
complaint  states  a  cause  of  action. 

The  Judgment  la  affirmed. 

We  coDcnr:  GOOPEB,  J. ;  HALI^  J. 

On  Bebearlng. 

HARRISON,  P.  J.  After  the  opinion  here- 
in was  tiled,  the  appellant  presented  a  peti- 
tion for  a  modification  of  the  judgment  there- 
in ordered  by  limiting  the  affirmance  of  the 
judgment  appealed  from  to  that  portion 
which  awards  to  the  plaintiffs  a  recovery  of 
the  mon^  originally  paid  to  the  cl«^  bnt 
without  any  Interest  thereon;  and  In  support 
of  this  petition  has  called  our  att^tlon  to 
the  cases  of  Savings  &  Loan  Society  v.  San 
Francisco,  131  Cal.  866,  63  Pac.  665,  and 
Columbia  Savings  Bank  t.  Los  Angeles,  137 
Cal.  467,  70  Pac.  308,  In  which  the  Supreme 
Court  has  held  that  In  an  action  against 
the  state  or  any  of  its  subdlvlslona  to  recovw 
moneys  paid  under  protest  the  coort  la  not 
authorized  to  Include  In  Itt  judgment  lnter> 
est  thereon  during  any  of  the  time  that  elap^ 
ed  prior  to  the  entry  of  tiia  Judgment 

At  the  hearing  of  the  appeal  herein  flw 
argument  on  behalf  of  the  a^ellant  vas  eooe 
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fined  to  the  question  of  its  liability  to  tbe 
respoDdeDtB,  and  neither  in  tbe  oral  ail- 
ment nor  in  the  printed  brief  on  behalf  of 
the  appellant  was  our  attention  called  to 
the  question  presented  by  the  above  petition, 
or  to  the  form  of  the  Judgment  under  con- 
sideration, and  In  their  reply  to  the  petition 
the  respondents  urge  that  for  this  reason 
the  petition  should  not  be  granted.  In  sup- 
port of  their  position  they  have  cited  several 
cases  In  which  the  Supreme  Court  has  held 
that  the  appellant,  by  bis  failure  to  present 
in  his  opening  brief,  or  i>olnt  out  in  the  rec- 
ord, grounds  which  may  exist  for  the  reversal 
of  the  Judgment,  will  be  deemed  to  have 
waived  such  error  and.  If  presented  for  the 
first  time  In  his  closing  brief,  they  will  not 
be  considered  by  tbe  court  This,  however. 
Is  not  a  right  which  may  be  invoked  by  tbe 
respondent,  but,  as  was  said  in  Webber  v. 
■Clarke,  74  Cal.  11,  16  Fac.  431 :  "Tbe  court 
is  at  liberty  to  decide  tbe  case  upon  any 
points  that  its  pr<^er  disposition  may  require 
whether  taken  by  counsel  or  not.** 

While  a  court  might  bold  that,  by  falling 
to  iwlnt  out  an  error  Involving  the  decision 
or  investigation  of  a  controverted  question 
of  law,  an  appellant  bad  thereby  waived  tbe 
right  to  Butwegnently  ni^  such  error,  it  does 
not  follow  that.  If  It  should  be  brongbt  to  the 
attention  of  the  court  before  its  Judgment 
had  become  final,  that  upon  the  face  of 
the  record  tbe  Judj^ment  appealed  from  was 
In  contravention  of  some  statute  w  of  a 
well-establisbed  rule  of  law,  it  would  not 
be  Justified  in  setting  Its  Judgment  aside, 
oven  though  tbe  appellant  had  not  pointed 
out  tbe  objection,  or  Its  attention  bad  not 
been  called  to  tbe  mattw  until  after  it  had 
filed  an  opinion  for  affirming  the  Judgment 
Oonrts  are  establlBhed  for  the  purpose  of 
-protecting  IndivMnalB  in  the  enjoyment  of 
their  rights  and  vindicating  them  against 
wrongs;  and  it  should  be  the  aim  of  an  Ap- 
pellate Court  to  prevent  tbe  Judgments 
brought  before  It  for  review  from  violating 
any  statute  or  rule  of  law  defining  or  ee- 
tablishlng  those  rights.  In  their  answer  to 
said  petition  the  respondents  do  not  contro- 
vert the  proposition  of  the  appellant  that 
the  Judgment  of  tbe  superior  court  is  viola- 
tive of  this  rule  as  defined  In  tibe  above- 
named  decisions  of  the  Supreme  Court;  and 
we  cannot  assume  that  they  would  desire  ua 
to  affirm  a  Judgment  which  they  concede  to 
"be  In  contravention  of  the  law.  Under  these 
principles  the  petition  must  be  granted. 

The  Judgment  heretofore  entered  herein 
Is  set  aside,  and  Instead  of  that  the  follow- 
ing Judgment  will  be  entered:  Tbe  superior 
court  is  directed  to  set  aside  its  Judgment 
heretofore  rendered,  and  to  enter  Judgment 
In  ftivor  of  tbe  plaintiffs  and  as  against  tbe 
defendant  as  of  September  16,  1904— the 
date  of  its  dedsion — for  the  sum  of  ¥770, 
said  Judgment  to  bear  Interest  from  that 
•date  at  the  rate  of  7  per  cent  per  annum. 

We  concur:   GOOPEB,  J.;  OALL,  J, 


1  GaL  App.  7M 
GALLETLY  v.  B0CKIU8. 

(Court  of  Appeal,  First  District  Gallforala. 
Oct  10, 190C.) 

L  QmETnra  Titlb — EItidkncb— Fnrniiras. 

Where,  at  die  time  of  the  trial,  plaintilt 
only  owned  an  easement  of  a  right  of  way  over 
the  land  in  controversy,  the  fee  of  which  be- 
longed to  defendant's  grantee,  subject  to  such 
easement,  a  finding  that  plalntiflE  was  the  owner 
and  entitled  to  posiiesston  of  the  land  was  not 
sustained  by  the  evidence. 
2.  Easeickhts — OwNEB  OF  Fee — Rights. 

An  owner  of  the  fee  of  certain  land  mt>- 
Ject  to  an  eaaament  of  a  right  of  way  held  by 
plaintiff  la  entitled  to  use  uie  land^  labjeet  to 
the  easement  or  dispose  of  tbe  entire  tract  as 
he  may  choose,  provided  such  use  and  dispo- 
sition are  not  inconsistent  with  plaintiff's  right 
of  way. 

[Ed.  Ifote.'— For  cases  In  point,  sm  voL  17, 
Cent  Dig.  Easements,  K  ll^UM 
S.  Sake  —  Sxbvizitt  Owkxb  —  Additionai. 

Easeiceitts. 

While  the  owner  of  a  dominant  tenement 
cannot  increase  the  burden  of  the  servient  tene- 
mcot  againat  the  will  of  the  owner,  yet  the  lat- 
ter, by  ^rtue  of  hla  right  of  disirasltion,  ia  not 
limited  as  to  the  namoer  or  character  of  the 
easements  to  which  he  may  subject  his  land. 

[Ed.  Note. — For  cases  in  point  see  voL  17, 
Cent  Dig.  EasemwtB,  H  U1-116.J 

Appeal  from  Superior  Court,  Santa  Cniz 
County;  Lucas  F,  Smith,  Judge. 

Action  by  Charles  Galletly  against  Godfrey 
M.  Bocklua.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Reversed. 

josepb  H.  Sklrm,  for  appellant  Lindsay 
&  Netherton,  for  respondent 

BABBISON,  P.  J.  Action  to  quiet  title. 
Judgment  was  rendered  in  favor  of  tbe  plain- 
tiff, and  the  d^endant  lias  appealed. 

The  land  described  In  tbe  complaint  Is  tbe 
southerly  20  feet  oC  a  tract  of  about  40  acres 
bOTderlng  upon  tbe  county  road  from  Wat- 
eonville  to  San  Jose,  and  extending  easterly 
tborebom  about  1,700  feet,  and  which,  for 
convenience  of  reference,  ia  styled  herein  as 
"tract  A."  Tbe  plaintiff  Is  the  owner  of  a 
tract  of  land,  herein  called  "tract  B,"  con- 
tiguous tboreto  and  lying  easterly  therefrom, 
and  the  defendant  Is  tbe  owner  of  a  tract, 
called  herein  "tract  C,"  lying  southerly  from 
the  above  tracts  and  contiguous  to  each  of 
them.  All  of  the  land  was  at  one  time  owned 
by  John  S.  Barret^  who,  in  September,  1884, 
conveyed  to  Aacendo  Mendla  tracts  A  and  B, 
and  In  August,  1887,  conv^ed  tract  C  to  the 
defendant  September  SO,  1886,  Mendla  con- 
veyed tract  A  to  Francisco  Mora»  with  the 
following  reservation  In  the  deed  of  convey- 
ance: "The  party  of  tbe  first  part  reserves 
the  right  of  way  20  feet  wide  along  the 
boundary  line  of  the  witbln-mentloned  tract 
and  lands  of  J.  S.  Barrett.  Said  right  of 
way  is  to  commence  at  tbe  county  road  and 
along  the  line  of  lands  of  Barrett  until  It 
reaches  tbe  lands  of  A.  Mendla.**  December 
1, 1801,  Mendla  executed  to  Mora  another  con- 
vince of  tract  A  "to  perfect  and  correct  tbe 
description**  In  his  former  deed,  and  Inserted 
therein  the  following:  "Said  Ascenclo  Men- 
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dla  reserves  the  riglit  of  waj  20  feet  wide 
along  the  easterly  boundary  of  the  above- 
described  tract  and  lands  of  O.  M.  Bockius. 
Said  right  of  way  Is  to  commence  at  tbe 
county  road  and  continue  along  the  line  of  lands 
of  said  Bocklns  until  it  reaches  the  land  of 
A.  Hendla."  December  9,  1891,  Mora  ex.- 
ecnted  to  the  defraidant  a  conveyance  of 
tract  A.  "save  and  except  ftom  the  above- 
described  tract  a  right  of  way  20  feet  wide 
along  the  eastern  boundary  thereof  reserved 
by  A.  Uendia."  August  29,  1892,  Mendla 
executed  to  the  plaintiff  a  conveyance  of  a 
tract  of  land  whose  description  Included 
tracts  A  and  B,  excepting  tiierefrom,  bow- 
ever,  tbe  premises  conveyed  to  Blora  by  his 
deed  of  December  1,  1891.  With  the  title 
to  the  land  In  this  condition,  the  defendant 
herein  In  Jun^  1893,  commenced  an  action 
In  the  superior  court  for  Santa  Grui  county 
against  th»  ^aintiff  herein  to  quiet  liis  title 
to  tract  A,  in  which  Judgment  was  entered 
March  28, 1886,  declaring  him  to  be  the  own- 
er In  fee  simple  of  said  tract  A,  and  that  tbe 
plaintiff  herein  la  the  owner  of  a  r^bt  of 
way  In  the  southerly  20  feet  of  said  tract  as 
appurtenant  to  tract  B,  and  tliat  he  haa  no 
other  right  or  Interest  In  tract  A  than  said 
right  of  way.  Subsequent  to  the  entry  of 
this  Jndgment,  viz.,  April  11,  1886,  the  de- 
fendant her^  conveyed  to  one  Martlnelll 
tract  A,  describing  the  same  as  the  same  land 
conveyed  to  him  by  Mora  by  the  aforesaid 
deed  of  December  9, 1801,  and  containing  the 
following  reservation:  "The  said  Godfrey 
M.  Bockius  hereby  reserves  for  himself,  his 
heirs  and  assigns,  the  use  of  the  right  of  way 
mentioned  In  aforesaid  deed  as  an  apporte- 
nance  to  tils  adjoining  premises."  The 
present  action  was  commenced  Aprii  11. 1900. 
At  the  trial  thereof  tbe  court  found  that  at 
the  commencement  of  the  action  the  plain- 
tiff was  tbe  owner  of  and  entitled  to  tbe  pos- 
session of  the  land  described  in  his  complaint, 
and  that  tbe  defendant  had  no  estate,  title, 
or  Interest  therein,  or  In  any  easement  or 
right  of  way  In  or  over  same,  and  rendered 
Judgment  accordingly.  Upon  the  aforesaid 
evidence  It  clearly  appeared  that  at  the  com- 
mencement of  the  action  Martlnelll  was  the 
owner  In  fee  of  the  land  described  in  the 
complaint,  and  that  the  present  plaintiff  had 
only  an  easement  therein  of  a  right  of  way. 
The  finding,  therefore,  that  he  was  the 
owner,  and  entitled  to  the  possession  of  the 
land  described  In  bis  complaint,  Is  not  sus- 
tained by  tbe  evidence. 

This  is  not  seriously  controverted  by  the 
counsel  for  the  respondent,  but  he  contends 
that  the  reservation  by  the  defendant  In 
his  conveyance  to  Martlnelll  of  an  easement 
of  a  right  of  way  as  appurtenant  to  bis  ad- 
joining laud  In  land  which  was  already  8ul> 
Ject  to  a  similar  easement  held  by  the  plain- 
tiff for  another  tract  of  land  was  unauthor- 
ized in  law,  and  therefore  void,  and  that  for 
this  reason  tbe  error  was  barmleaa,  Ko  au- 
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th(H4ty  tOM  ben  eltod  In  niroort  of  thla 
pr(^K>sltlon,  and  at  the  argument  herein 
couEsel  for  reapcmdent  adnUtted  that  he  had 
not  been  able  to  And  any  sncb  authority.  It 
must  be  borne  In  mind  that,  hj  tbe  reserva- 
tion in  bla  conveyance  to  Martlnelll,  the  de- 
fendant was  not  la  the  poaltlMi  of  the  hrtder 
of  a  dominant  toiemait  seAlng  to  extend  the 
bordoi  of  an  easement  created  for  cotaln 
lands  to  ottaM'  lands  fw  which  it  had  not 
been  created,  but  was  rather  in  the  posltlmi 
ct  the  ownor  of  land  already  subject  to  a 
■ervltnde,  and  providing  for  placing  an  ad- 
ditional servitude  thereon.  At  the  time  ot 
his  oraveyance  to  Martlnelll  he  was  the 
owner  In  foe  of  tbe  landa  so  eonv^ed,  sub* 
Ject  to  the  eaaunent  in  tho  southerly  20  feet 
thereof  held  by  the  plaintiff;  and  as  such 
fiwner  he  bad  the  nnanestloned  right  to  make 
such  use  and  disposition  of  the  entire  tract  aa 
be  might  cbooaa,  provided  such  use  was  not 
Inconsistent  with  the  use  of  tbe  same  by  the 
plaintiff  for  his  right  of  way.  Atklna  v.  Bord^ 
man.  2  Mete.  (Masa.)  4B7,  87  Am.  Doc  100; 
Waahbume  on  Easunenta,  •196.  He  had 
the  right  to  use  this  str^  tar  all  poipoaes  of 
travel  and  at  all  times,  so  long  as  h«  did  not 
by  such  use  Intnfvra  with  or  Impair  tbe 
plaintiff's  enjoyment  of  hla  Mtsement.  WeUa 
V.  Tolman,  ISO  N.  Y.  636,  SI  N.  B.  271.  U 
be  bad  conveyed  to  Martlnelll  all  of  tract  A 
lying  to  the  north  of  the  30-foot  strip — retain- 
ing for  hlmstif  the  owusrslilp  of  the  remaln- 
Avt — bis  rlsht,  as  afunesaid,  to  use  ttie  strip 
as  a  passageway  to  the  coanty  road,  could 
not  be  questioned.  As  ownw  of  the  tract, 
be  had  the  right  to  dispoee  of  it  aa  a  whole 
or  in  subdivisions,  and  could  make  such 
dlsposlti<m  abselute,  or  qualified,  or  limited, 
or  with  miA  reservation  or  exception  as 
might  be  agreed  uptm  between  him  and  his 
vendee.  We  are  not  aware  of  any  principle 
(tf  law  wbl^  precludes  the  owner  of  a  tract 
of  land  from  snbjeettaig  It,  or  suffering  it  to 
be  subjected,  to  the  easement  of  a  right  of 
way  in  favor  of  or  as  appurtenant  to  dif- 
ferent tracts  of  land,  whether  tbe  same  be 
owned  by  tbe  same  person  or  by  different 
persons.  While  tbe  owner  of  the  dominant 
tenement  cannot  Increase  the  burden  of  the 
servient  tenement  against  tbe  will  of  the 
owner  of  the  latter,  yet  the  owner  of  tbe 
servient  tenement,  by  virtue  of  his  Jus  dls- 
ponendl.  Is  not  limited  in  the  number  or 
character  of  the  easements  to  which  be  may 
make  his  land  subject.  Tbe  reservation  by 
the  defendant  in  his  conv^ance  to  Martlnel- 
ll was,  therefwe,  within  bis  right,  and  Martl- 
nelll, by  accepting  the  deed  containing  such 
reservation,  assented  to  the  servitude  there- 
by imposed  upon  the  land  conveyed  to  him. 
Tbe  plaintiff  did  not  acquire  any  additional 
Interest  In  tlie  land,  or  any  further  right  to 
Its  use,  by  reason  of  this  transaction  between 
the  defendant  and  Martlnelll,  but  the  u;!e  and 
enjoyment  of  the  easement  by  the  defendant 
must  be  Ktch  as  will  not  interfere  with  the 


Digitized  by  Google 


•  DOWNING  T.  DONEGAN, 


nil 


eiij<vment  by  the  plaintiff  of  the  easement 
appurtenant  to  hia  land.  Herman  t.  Rob- 
erts, 119  N.  T.  37,  23  N.  E.  442,  7  L.  K.  A.  226, 
16  Am.  St  Rep.  800.  The  rights  of  the  plain- 
tiff under  that  easement,  as  between  him 
and  the  defendant,  are  defined  In  the  afore- 
said Judgment  between  them,  and  were  not 
varied  by  the  transaction  between  the  de- 
fendant and  Martlnelll.  The  superior  court, 
therefore,  erred  In  holding  that  the  defend- 
ant has  no  right  or  Interest  In  the  lands 
described  In  the  complaint 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  COOPBB,  J.;  HALL,  J. 


1  Cal.  App.  no 

DOWNING  T.  DONEQAN  et  aL 

(Ooort  of  Appeal,  Second  District,  Califonila. 
6ct  7.  1905.) 

1.  BHAS  AHD  NOTKS  — AOIIOnS  — ANBWKB  — 
BqUITABIX  DinENSB. 

In  an  action  on  a  note,  an  answer  alleging 
an  agreement  between  defendant  and  the  payee 
by  which  the  latter  was  to  redeem  certain  land 
belonging  to  the  maker  from  a  mortgage  fore- 
closure sale  and  hold  the  land  as  an  additional 
security  for  the  note  and  redemption  money, 
and  that  the  payee  redeemed  the  land  and  sold 
It  for  16,500,  which  som  was  sufficient  to  satis- 
fy defendant's  indebtedness  to  plaintiff  and 
leave  the  latter  indebted  to  defendant,  was  suf- 
ficient, in  the  absence  of  a  special  demurrer. 

2.  Appeal— Issues— Failtjm  to  Finp— Re- 
view, 

Where  the  findings  are  sufficient  to  support 
the  judgment  and  contain  nothing  inconsistent 
with  it,  a  failure  to  find  on  some  issue,  a  find- 
ing on  which  would  simply  Invalidate  the  judg- 
ment supported  by  the  findings  made,  was  not 
-ground  lor  reversal,  in  the  aBsence  of  a  state- 
ment or  biil  of  exceptions  showing  that  evidence 
was  submitted  in  relation  to  such  issue. 

3.  Bills  and  Notes— Payment— Bubden  of 
Pboop. 

Where  the  execution  and  delivery  of  a  note 
sued  on  was  admitted,  but  defendant  pleaded 
payment,  the  bnrden  of  proof  of  such  Issue  was 

on  him. 

[Eld.  Note. — ^For  cases  In  point,  see  vol.  7. 
Cent.  Dig.  Bills  and  Notes.  U  1685-1687.] 

4.  Appeal— Fin  DIN  as— JunGHBNT^MoDmcA- 

TION. 

Where,  in  an  action  on  a  oole,  the  amount 
found  due  was  $52.16  in  excess  of  the  amount 
shown  by  the  facts  found,  the  error  could  not 
be  corrected  on  appeal  by  a  modification  of  the 
judgment. 

5.  Same  —  Isbttes  —  Failube  to  Find  —  Pbe- 

8UMPTION8. 

Where,  in  an  action  on  a  note,  defendants 
pleaded  payment  and  en  equitable  defease,  and 
the  court  filed  findings  that  there  was  due  on 
the  note  $1,364.46,  thereby  fully  disposing  of 
the  issue  of  payment  in  favor  of  plaintiff,  it 
would  be  presamed,  on  appeal  from  the  jndgment, 
in  the  absence  of  the  statement  or  bill  of  excep- 
tions, that  no  evidence  was  offered  to  support 
such  equitable  defense  on  which  no  finding  was 
made. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  M.  T.  Allen,  Judge. 

Action  by  H.  E.  Downing  against  D.  F. 
Donegan  and  another.    From  a  Judgmokt 


in  tovor  of  plaintiff,  d^mdants  appeal. 
Affirmed. 

Charles  H.  McForland,  for  appeUants. 
Bernard  Potter,  for  respondenL 

SMITH,  J.  Appeal  from  a  Judgment  for 
the  plaintiff.  This  Is  a  suit  by  the  assignee 
of  a  note  of  date  May  9,  1898,  executed  by  the 
defendants  to  one  Joyce,  the  plaintiff's  as- 
signor, for  the  sum  of  $1,200,  with  interest  at 
the  rate  of  8  per  cent  per  annum  from  date, 
compounded  quarterly.  The  complaint  al- 
leges that  DO  part  of  said  promissory  note,  or 
the  Interest  thereon,  has  been  paid,  and  that 
the  amotmt  thereof,  with  Interest,  Is  now  due 
and  owing  from  the  defendants.  The  answer 
denies  these  all^ations,  or  that  there  is  due 
to  the  plaintiff  the  amount  claimed,  or  any 
amount,  and  further  alleges  that  the  amount 
mentioned  in  the  note,  with  Interest,  has  been 
fully  paid  and  discharged.  There  Is  also 
what  Is  called  a  "supplemental  and  amenda- 
tory  and  additional  answer,"  alleging  that  the 
note  executed  to  Joyce  was  secured  by  a  chat- 
tel mortgage  upon  certain  horses,  and  also 
setting  up  the  equitable  defense  stated  below. 
This  document,  as  It  is  written,  Is  without  co- 
herence or  sense,  by  reason  of  the  words 
"plaintiff"  and  "plaintiff  and  his  wife"  being 
written  therein,  Instead  of  the  words  "de- 
fendant" and  "defendant  and  his  wife," 
which  were  plainly  Intended.  Correcting  it 
in  this  respect.  It  appears  from  the  allega- 
tions therein  contained  that  certain  lands  of 
the  defendants  mortgaged  to  one  Hawkinson 
had  been  sold  under  foreclosure  to  the  mort- 
gagee, and  that  there  was  an  agreement  be- 
tween defendant  and  Joyce  for  the  latter  to 
redeem  from  the  sale,  and  tbua  to  acquire 
title  and  to  hold  the  same  as  an  additional 
security  for  the  note  in  suit  and  the  money 
paid  by  him  for  red^ptlon.  It  Is  further 
allied  that  Joyce  sold  the  property  for  the 
sum  of  $6,500,  which  he  has  kept  for  his  own 
use.  It  does  not  appear  what  amount  was 
paid  by  Joyce  for  the  redemption.  But  It  la 
alleged,  in  effect,  that  at  the  time  of  the  sale 
the  amount  due  on  the  note  did  not  exceed 
the  sum  of  $500,  and  that  the  proceeds  of  the 
sale  were  sufficient  to  satisfy  the  defendants' 
indebtedness  to  the  plaintiff,  and  leave  the 
latter  Indebted  to  the  former;  and.  In  the 
absence  of  special  demurrer,  this  must  be  re- 
garded as  sufficient 

The  fludings  of  the  court  are.  In  effect,  that 
the  note  sued  on  was  executed  by  the  defend- 
ants to  Joyce  as  collateral  security  for  the 
payment  of  a  note  previously  executed  to  him 
by  the  defendant  Don^an  for  the  sum  of 
$2,000,  of  date  June  1,  1897;  that  some 
months  prior  to  the  execution  of  the  note 
sued  on  (March  6, 1898),  there  was  an  account 
stated  between  Joyce  and  Donegan,  allowing 
a  balance  on  the  older  note  of  $1,448,  bearing 
Interest  at  the  rate  of  S  per  cent  per  annum ; 
nbat  on  the  2dtb  day  of  November.  1800^  tba 
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vam  of  $660,  and  no  more,  was  paid  on  ac> 
count  of  said  amount  due,  as  per  said  acconnt 
stated and  "that  the  amount  of  tbe  princi- 
pal and  Interest  now  due  and  unpaid,  accord- 
lug  to  the  terms  of  said  account  stated,  and 
the  said  note  sued  upon  herein,  la  $1,416.62," 
for  which  amount  Judgment  was  entered. 
The  several  objections  urged  by  the  appel- 
lants to  the  Ju^ment  are,  In  effect,  that  tbe 
court  has  failed  to  find  upon  the  Issues  raised 
by  the  "amendatory  answer,"  also  that  It  has 
failed  to  find  on  the  Issue  as  to  payment  rais- 
ed by  the  orl^nal  answer,  and  that  the  actxial 
findings  on  which  the  Judgment  Is  based  are 
outside  the  Issues  In  the  case. 

As  to  the  Issues  referred  to  In  the  first 
point,  there  Is  obviously  no  finding;  and  the 
only  question,  therefore.  Is  whether  the  case 
Is  one  In  which  It  Is  to  be  presumed,  In  sup- 
port of  the  Judgment,  that  there  was  no  evi- 
dence on  those  Issues.  The  rule  on  this  point, 
as  expressed  In  the  leading  case — after  very 
careful  consideration — is:  "The  findings  must 
be  sufficient  to  support  the  Judgment,  and 
must  contain  nothing  Inconsistent  with  it ;  but 
a  failure  to  find  upon  some  Issue,  a  finding  up- 
on which  would  simply  have  effect  of  Invali- 
dating a  Judgment  folly  supported  by  the 
findings  made,  will  not  be  held  ground  for 
reversal,  unless  It  Is  shown  by  statement  or 
bill  of  exceptions  that  evidence  was  submit- 
ted In  relation  to  such  Issue."  Hlmmelman 
V.  Henry,  84  Cal.  106,  lOT,  23  Pac.  1098; 
Wlnsiow  V.  Oobransen,  88  Cal.  451,  26  Pac. 
604 ;  Dolllver  v.  DolUver,  94  Oal.  646,  SO  Pac. 
4;  Southern  Pac.  R.  Co.  t.  Dufonr,  95  Cal. 
621,  80  Pac.  783, 19  li.  R.  A.  92  (Paterson,  J.) ; 
Estate  of  Carpenter,  127  Cal.  687, 60  Pac.  162 ; 
Eva  v.  Symons,  145  Cal.  205,  78  Pac.  648. 
Tbe  rule  Is  stated  somewhat  more  broadly 
In  some  other  cases,  but  what  Is  said  by  tbe 
court  must  be  construed  wltb  reference  to  the 
facts  Involved,  which  were  aach  as  to  bring 
the  eases  within  the  application  of  tbe  rule 
as  originally  expressed.  Woodham  v.  Cllne, 
130  Cal.  499,  62  Pac  822;  De  Tolna  v.  Do 
Tolna,  135  Cal.  578,  67  Pac.  1045;  Horwege  v. 
Sage,  187  Cal.  539,  70  Pac.  621.  The  rule  Is 
to  be  understood,  therefore,  as  applying  only 
to  cases  where  there  are  findings  sufficient  to 
support  the  Judgment  Nor  can  It  well  be 
carried  further  without  abrogating  altogether 
tbe  provisions  of  sections  632  and  634  of  the 
Code  of  Civil  Procedure,  and  restoring  the 
law  to  what  It  was  under  the  statutcwy  provi- 
sions previously  existing,  which  those  sections 
were  enacted  to  repeaL   Prac.  Act,  §  180. 

The  actual  question  Involved,  therefore,  Is 
whetho'  there  Is  a  sufficient  finding  on  the 
issue  of  payment  made  by  the  allegations  of 
the  complaint  and  the  denials  of  the  answer 
— the  other  allegations  of  the  complaint  being 
admitted.  On  this  issue.  Indeed,  the  burden 
of  proof  was  on  the  defendants,  but  it  will  be 
assumed  for  the  purposes  of  this  decision  that 
a  finding  upon  the  issue  was  necessary.  Es- 
tate of  Carpenter,  127  Oal.  587,  60  Pac  162. 
On  this  Questtfrn  the  flndinga  are  somewhat 


complicated;  but  It  Is  found.  In  effect,  that 
the  only  payment  made  upon  tbe  note  In  suit 
was  the  sum  of  $660,  paid  Movembw  26, 1900, 
on  tbe  original  Indebtedness.  For  this  the  note 
In  mlt  was  given  as  collateral,  and  all  that 
can  be  recovered  is  the  principal  d^t.  Cal- 
culating the  amount  due  npon  this,  with  sim- 
ple Interest  at  8  per  cent  per  annum  to  tbe 
date  of  credit,  the  amount  due  thereon,  and 
consequently  on  the  note  In  suit,  would  be 
$1,103.34;  and  this,  with  simple  Interest  at 
the  rate  of  8  per  cent  per  annum,  would 
amount  at  the  date  of  the  flndlnc  to  the 
sum  of  $1,364.46,  which  is  $52.16  less  than  the 
amount  found  to  be  due.  The  issue  of  pay- 
ment seems,  therefore,  to  have  been  fully  dis- 
posed of.  The  amount  found  to  be  due.  In- 
deed, Is  $62.16  In  excess  of  tbe  amount  shown 
by  the  facts  found,  but  this  error  can  be  cured 
by  modifying  the  Judgment  With  regard  to 
tbe  equitable  defense  set  up,  It  must  be  pre- 
sumed, therefore,  there  was  no  evidence  offer- 
ed to  support  It 

As  to  the  third  point  the  findings  seem  to 
touch  upon  points  outside  of  the  Issues,  but 
the  facts  found  are  pertinent  to  the  ultimate 
issue  as  to  payment,  and  all  that  can  be 
objected  to  them  is  that  the  court  or  tbe 
counsel  who  drew  them,  pursued  an  unneces- 
sarily roimdabout  way  of  disposing  of  that 
issue. 

The  case  Is  remanded  to  the  lower  court, 
with  directions  to  modify-  tbe  Judgment  as 
above  Indicated;  and  as  thus  modified  it  will 
stand  affirmed. 

I  concur:  AIXBN,  T. 

ORAT,  P.  X  I  concur  In  the  Judgment  for 
the  following  reasons:  Tbe  due  execution  of 
the  note  In  suit  and  Its  assignment  to  plain- 
tiff, and  that  tbe  latter  is  the  "owner  and 
bolder"  thereof,  is  admitted  by  the  def«id- 
ants*  failure  to  deny  the  same.  Inasmuch  as 
the  execution  of  tbe  note  and  ownership  In 
plaintiff  were  admitted  by  the  pleadings,  if 
the  case  had  been  submitted  without  any  evi- 
dence the  plaintiff  would  have  been  entitled 
to  a  Judgment  for  the  principal  and  interest 
of  his  note.  Tbe  burden  was  on  defendants 
to  prove  their  affirmative  lefense  as  to  Uie 
trust  fund.  It  was  also  on  them  to  prove 
their  affirmative  defense  of  payment  It  Is 
held  that  while  the  plaintiff  must  all^  non- 
payment in  his  complaint  yet  be  need  not 
prove  this  negative  allegation,  but  the  de- 
fendant must  prove  payment.  If  he  relies  upon 
it  as  a  defense.  Tbe  admission  of  the  exe- 
cution and  ownership  of  tbe  note  established 
an  Indebtedness,  and  such  indebtedness  would 
be  presumed  to  continue  until  It  was  shown 
to  have  been  extinguished  Melone  v.  Rufflno, 
129  Cal.  514.  62  Pac.  03.  79  Am.  St  Rep.  127; 
Thompson  v.  Thompson,  140  Cal.  545,  74  Pnc 
21.  There  being  no  evidence  In  the  record,  it 
is  impossible  for  us  to  determine  whether 
payment  or  the  other  affirmative  defense  was 
established  at  the  trial,  and,  unless  we  can 
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detwmbie  from  the  noord  tbat  then  was 
evidence  given  neceesitating  flndlngs  In  de- 
fendants' taTOT  up«i  tbose  detenses,  we  can- 
not disturb  the  Judgment  tox  want  ot  soch 
findings.  It  will  be  presnmed  In  support 
of  tbe  Judgment  that  there  was  no  evi- 
dence offered  in  Buppnrt  of  those  afBrma- 
tlve  defenses.  De  Tolna  r.  De  Tolna,  185  Cal. 
676,  67  Pac  1046;  Woodbam  T.  Gline.  180 
Cal.  4SfT,  02  Pac.  822 ;  WInstow  t.  Oohransen, 
88  Oal.  460,  26  Pac.  004.  "Tbe  rule,  then,  la 
that  an  atq;)dlant  from  a  Jvdgmwt  against 
him  in  the  court  below  will  not  be  beard 
to  coiiU)lain  that  tbe  court  failed  to  find  iqpon 
some  issue  t«idered  by  blm,  unless  be  brings 
up  the  evidence,  and  thereby  shows  that  be 
litigated  that  Issue  in  tbe  trial  court  and  in- 
troduced evldrace  upon  tbe  Issue  which  would 
have  Justified  a  finding  in  his  fsTor.  One 
reason  for  this  rule  Is  that,  since  he  had  the 
afflrmattve  upon  that  issue,  if  be  introduced 
no  erideocc^  tbe  finding  would  necessarily 

'  have  been  against  falm,  and  tbertfore  he  Is 
not  Injured  fitllure  of  the  court  to 

'make  a  finding."  Estate  of  Carpenter.  127 
CaL  687,  60  Pac.  162 ;  IQra  T.  Symons.  146  Gal. 
202,  78  Pac.  648.  Of  course,  a  finding  as  to 
what  was  *'due  on  ttie  note"  would  have  been 
a  mere  concltislon  of  law,  and  entirely  unnec- 
essary. The  amount  due  is  a  mere  matter  of 
oalcniatlon  on  the  face  of  the  note,  tbe  due 
execution  of  wbldi  and  assignm^  to  and 
cnuequuit  ownwship  In  tbe  plalntifr  have 
been  admitted  by  the  pleadings.  Of  course, 
the  defendants  cannot  be  heard  to  complain 
that  the  Judgment  against  than  Is  for  less 
than  Bueh  cmnpntatlcm  shows  to  be  due. 

Appellants  also  complain  Oiat  the  flndli^ 
of  the  court  were  entirely  outside  the  iRsues, 
and  this  seems  to  be  the  fiiet  But  such  find- 
ings should  be  entirely  disregarded,  and  can- 
not be  ground  for  reversal.  Tbe  Judgment 
Is  within  the  case  as  made  by  the  complaint, 
and  rests  for  support  on  the  admission  of  the 
answw  that  the  note  was  dnly  executed  and 
Is  now  in  the  bands  of  the  plaintiff  as  the 
owner  thereof ;  and  tbese  flndlngs  outside  the 
issues  are  entirely  unnecessary  to  the  support 
of  the  Judgment,  and  may  be  treated  as  mere 
surplusage. 

I  am  therefore  of  opinion  that  the  Judg- 
ment should  be  affirmed  as  It  stands,  and  up- 
on this,  X  concur  in  tbe  Judgment  as  re- 
duced, upon  Oie  theory  that  tbe  greater  In- 
cludes the  less. 

s  CkI.  App.  « 

HcCOLOAN  et  al.  v.  MUIRHHAD  et  aL 

(Court  of  Apnenl,  Ftnit  District,  Califomia. 
Oct  17,  1005.) 

1.  COHTRACTS  —  iNCAPACrtY    OV    PaBTIES  — 
Pleading. 

AVhere,  in  an  action  on  a  judgment  against 
defendant's  testator,  recovered  imrauaiit  to  an 
arrangement  between  him  and  plaintiS  and  an- 
other, that  on  obtaining  the  judgment  plaintiff 
should  sue  for  the  vacation  o£  a  deed  of  trust 
made  by  testator,  tbe  answer  alleged  that  testa- 
tor in  Februa^,  1803,  and  for  a  long  time  prior 
thereto,  was  improvident  and  addicted  to  the 


constant  use  of  Intoxicating  liquors,  and  was 
thereby  Incapable  of  transacting  business,  it 
snffldently  alleged  that  be  was  bo  addicted  and 
was  incapable  <^  transacting  business  on  tbe 
lat  day  of  February.  1893,  on  which  the  ar- 
rangement was  made. 

2.  Saue— Pabtibs— "In  Pau  Deucto." 

Defendant's  testator,  who  was  an  inebriate, 
executed  a  note  to  his  own  order  and  deposited 
It  with  W.  for  discount  Shortly  thereafter  he 
also  executed  a  deed  of  trust  on  certain  real 
estate,  and.  the  note  never  having  been  dis- 
counted, while  he  was  incapable  of  transacting 
busiuesB  and  for  the  purpose  of  invalidating  the 
deed  of  trust,  he  consented  to  deliver  the  note 
to  plaintiff  and  another  without  consideration, 
that  tliey  as  creditors  might  sue  to  set  aside  the 
deed  of  trust  as  a  fraud  on  testator's  creditors. 
Judgment  was  recovered  on  the  note  against 
testator,  but  the  deed  of  trust  was  not  set  aside. 
Held,  that  testator  was  not  In  pari  delicto  with 
the  assignees  of  tbe  note,  so  as  to  preclude  his 
executors  from  denying  the  validity  of  the  judg- 
ment thereon  as  a  claim  against  his  estate. 

[Ed.  Note.-~For  cases  in  point,  see  v<^  11, 
Cent  Dig.  Oontracts.  H  681-^] 

3.  LiuTTATion  or  Acnons— FsAUn. 

Code  Civ.  Proc.  fi  338,  subd.  4,  providing 
that  an  action  for  relief  on  the  ground  of  fraud 
is  barred  within  three  years,  does  not  ap^ly  to 
fraud  pleaded  as  an  equitable  defense  aeamst  a 
judgment  which  was  without  consideration, 
though  the  court  renderbig  the  same  had  jurls- 
dictiott. 

Aiq;>eal  trom  Superior  Oour^  CUj  and 
County  of  San  Frantdsco ;  H.  O.  Bloss,  Judge. 

Action  by  B.  McColgan  and  another  against 
Louisa  H.  Mulrhead  and  another,  as  exec- 
utrix and  executor  of  tbe  estate  of  a  Walter 
Willey.  deceased.  From  an  order  sustain- 
ing a  demurrer  to  defendants'  answer,  tbey 
appeal.  Beversed. 

Rehearing  denied  November  16,  1006. 

Charles  W.  Black  and  Timothy  J.  Lyons, 
for  appellants.  B.  M.  Mass^,  for  respond- 

mtB. 

COOPEB,  J.  Tbim  Is  an  action  to  recover 
upon  a  Judgment  obtained  by  plaintiff  Mc- 
Colgan. who  has  assigned  an  undivided  half 
of  said  judgm^t  to  plaintiff  Atiwam. 
agahist  O.  Walter  WlUey.  In  the  superior 
court  of  the  <dty  and  coun^  of  San  Francis- 
co, on  the  14th  day  of  Mardi,  168S,  Cor  the 
sum  of  |l/)76.7a  'Vniley  died  ta  January, 
180S,  and  the  defendants  are  tiie  encutor 
and  executrix  of  his  last  will.  The  Judg- 
ment was  duly  presented  as  a  claim  proper- 
ly verified,  and  was  rejected.  The  defend- 
ants answered,  and  in  their  answer,  as  a  de- 
fense only,  allured  in  substance:  That  <m 
October  11.  180%  Wlll^  made  his  promis- 
sory note  of  even  date,  payable  to  bis  own 
order,  for  $1,000  with  Interest  thereon  at  the 
rate  of  6  per  cent  per  month,  firom  matmlty. 
Indorsed  it.  waiving  demand  and  protest  and 
delivered  it  to  one  Welch  toe  the  purpose  of 
having  it  negotiated,  but  it  was  not  negotiat- 
ed, and  Welch  retained  possession  of  it  until 
February,  1803.  On  the  28th  day  of  October, 
1^2,  tbe  said  Willey.  Jointly  with  one  Ama- 
ss P.  Wlll^,  each  owning  an  undivided  one- 
half  thereof,  executed  and  dellva«d  to  Wil- 
liam Boerl(^e  a  deed  (tf  cimveyance  ot  cer- 
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tain  real  estate  upon  the  trusts  therein  ex- 
pressed, the  said  real  estate  being  fully  de> 
scribed  In  the  answer.  The  answer  further 
alleges :  "Tbat  the  said  C.  Walter  WlUey  at- 
tained hia  majority  on  the  24th  day  of  Sep- 
tember, A.  D.  1882;  that  the  said  C.  Walter 
Willey,  In  the  month  of  February  A.  D.  1893, 
and  for  a  long  time  prior  thereto,  was  Improvl- 
dent  and  addicted  to  the  constant  and  excess- 
ive use  of  Intoxicating  IlQuors,  and  was  there- 
by incapable  of  transacting  business ;  that  on 
or  about  the  1st  day  of  February,  A.  D.  1893, 
the  said  McOolgan  and  Atheam,  for  the  pur- 
pose and  with  the  Intent  of  unjustly  obtain- 
ing from  the  said  a  Walter  Willey  the 
property  so  conveyed  by  blm,  as  aforesaid, 
by  taking  advantage  of  his  said  condition 
and  of  his  pecuniary  necessities,  proposed  to 
the  said  0.  Walter  Willey  that  the  said  in- 
strument above  set  forth  should  be  procured 
from  the  said  Welch  by  the  said  McOolgan. 
and  that  an  action  should  be  instituted  there- 
on  by  the  said  McOolgan  against  the  said  G. 
Walter  Willey,  In  which  said  action  a  Judg- 
ment Bbouid  be  obtained  by  the  said  Mc- 
Colgan  agaUist  the  said  C.  Walter  Willey, 
and  that  after  such  Judgment  should  be  thus 
obtained,  another  action,  based  upon  such 
Judgment,  sliould  be  Instituted  by  the  said 
McOolgan  against  the  said  C.  Walter  Willey 
and  the  said  Boericke  to  attack  and  set  aside 
the  said  deed  of  conveyance  as  fraudulent 
and  void  as  against  the  creditors  of  said  0. 
Walter  Willey,  but  that  the  said  Instrument 
above  set  forth  and  the  said  Judgment  should 
not  be  otherwise  made  use  of,  and  thereupon 
the  said  McOolgan  and  Atheam,  taking  ad- 
vantE^  o£  bis  said  condition  and  of  hla 
pecuniary  necessities,  and  for  the  purpose 
and  with  the  intent  aforesaid,  Induced  the 
said  a  Walter  Willey  to  assent  to  the  said 
proposal."  That  accordingly  the  said  note 
was,  without  consideration,  delivered  to  said 
McOolgan,  who  thereupon,  on  February  16, 
1893,  commenced  an  action  against  Willey 
upon  the  same,  and,  upon  Willey  making  de- 
fault, Judgment  was  entered  against  him, 
being  the  Judgment  upon  which  this  action 
is  brought;  that  after  McOolgan  procured  the 
said  Judgment  against  Willey  he  had  execu- 
tion Issued  thereon,  which  was  returned  un- 
satisfied, and,  aa  a  creditor  of  Willey,  he 
brought  an  action  in  the  superior  court  of 
the  city  and  county  of  San  Francisco  for  the 
purpose  of  attacking  and  setting  aside  the 
said  trust  deed  to  Boericke,  as  being  fraudu- 
lent and  void  against  the  creditors  of  Wil- 
ley; that  McOolgan  did  not  succeed  In  setting 
aside  said  triut  deed  In  said  action,  but 
Judgment  was  entered  In  favor  of  Boericke 
for  bis  costs.  The  prayer  of  the  answer  is, 
that  plaintifEs  take  nothing,  and  that  de- 
fendants recover  their  costs.  Plaintiffs  de- 
murred to  the  answer,  upon  the  grounds  that 
It  does  not  state  facts  sufficient  to  consti- 
tute a  defense  to  the  complaint  and  that  the 
defoise  therein  alleged  la  barred  by  sec- 
Uon  338,  Bubd.  4,  Code  Olv.  Proa  The  trial 


court  sustained  the  demurrer,  and  Judgment 
was  entered  in  favor  of  plaintiffs.  Defend- 
ants prosecute  this  appeal  from  the  Judgment, 
and  contend  that  the  court  erred  in  sustain- 
ing the  demurrer.  The  facts  stated  In  the 
answer  must  be  conceded  to  be  true  for  the 
purpose  of  passing  on  the  demurrer. 

It  Is  urged  by  plaintiffs'  counsel  tbat  the 
answer  does  not  allege  that  the  said  Willey 
was  Incapable  of  transacting  business,  as  a 
result  of  the  excessive  and  constant  use  of 
Intoxicating  liquors  at  the  time  of  making 
and  entering  into  the  arrangement  with  Mc- 
Colgan,  which  is  allied  to  have  been  "on 
or  about  the  let  day  of  February,  A.  D.  1893," 
and  hence  that  WiUey  was  in  pari  delicto  in 
making  the  agreement  with  McOolgan.  The 
language  of  the  answer  is  that  "the  said  C 
Walter  Willey,  in  the  month  of  February, 
A.  D.  1893,  and  for  a  long  time  prior  thereto, 
was  improvident  and  addicted  to  the  con- 
stant use  of  Intoxicating  liquors,  and  was 
thereby  Incapable  of  transacting  buBlness.** 
It  would  be  a  somewhat  technical  construc- 
tion to  hold  tbat  "for  a  long  time  prior  to 
the  month  of  February  and  In  the  month  of 
February"  does  not  mean  during  the  month 
of  February,  and  Include  the  date  referred 
to  as  to  the  making  of  the  contract  Particu- 
larly would  this  be  so  where  the  demurrer  Is 
genera],  and  no  suggestion  therein  as  to  un- 
certainty. However,  we  do  not  deem  It  es- 
sential that  we  should  pass  on  the  question, 
for  the  reason  that  the  defendants'  testator 
was  not  In  pari  delicto.  The  rule  that  a 
party  to  a  fraudulent  transaction  is  not  ea- 
titled  to  any  relief  applies  only  when  the 
parties  are  in  pari  delicto.  In  the  trans- 
action detailed  In  the  answer  It  does  not  ap- 
pear that  Willey  Intended  to  wrong  any  one. 
He  wanted  the  land  back  that  he  had  con- 
veyed to  Boericke,  and  hence  desired  to  de- 
stroy the  trust  that  he  bad  created  for  hla 
own  benefit  His  only  object  In  giving  Mc- 
Oolgan the  status  of  a  creditor  was  so  that 
he  might  be  In  a  position  to  attack  the  con- 
veyance to  Boeridce.  It  does  not  appear  tbat 
he  had  any  creditors.  McOolgan  certainly 
was  not  a  creditor,  although  Willey  bad 
agreed  to  let  him  sue  upon  the  note  and  get 
Judgment  so  as  to  assume  the  status  <tf  a 
creditor.  It  does  not  appear  tbat  there  was 
any  intent  to  defraud  any  one,  and  If  any  one 
was  to  be  defrauded  It  was  Willey  himself. 
The  purpose  was  similar  to  that  of  a  fine  or 
common  recovery  at  common  law.  The  ob- 
ject of  Willey  in  allowing  the  Judgment  to  be 
taken  failed.  Now  the  plaintiffs  contrad. 
by  the  demurrer,  that  they,  having  obtained 
said  Judgment  with  the  avowed  purpose  of 
assisting  a  weakling,  without  conslderatloa, 
can  make  it  the  basis  of  a  claim  against  the 
estate.  McOolgan  proposed  to  Willey  that 
he  allow  him  to  obtain  the  Judgment  and 
that  he  could  thus  attack  and  set  aside  the 
trust  deed.  He  promised  Willey  that  the 
Judgment  "should  not  otherwise  be  made  use 
of."  The  courts  will  see,  If  the  alleged  facts 
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are  true,  that  plalntifTH  do  not  nee  It  In  order 
to  take  the  funds  of  the  estate,  without  con- 
filderatlou,  and  thus  take  advantage  of  their 
own  wrong.  "The  rule  that  a  debtor  Is 
not  entitled  to  any  relief  against  a  fraudu- 
lent conveyance  only  applies  when  the  partlee 
are  In  pari  delicto.  It  Is  founded  on  princi- 
ples of  public  policy  for  purposes  of  Justice 
and  can  never  be  made  the  means  of  sus- 
taining an  Injustice.  If  the  debtor,  there- 
fore,  acts  under  circumstances  of  expression, 
Imposition,  or  undue  Influence,  so  that  It  ap- 
pears that  bis  guilt  Is  subordinate  to  that 
of  the  grantee,  equity  will  grant  relief,  not 
on  account  of  any  right  In  the  debtor,  but 
for  the  purpose  of  preventing  a  greater  fraud 
by  the  grantee.  The  parties  although  In 
delicto  are  not  In  pari  delicto,  and  a  remedy 
Is  given  on  the  ground  of  mala  fides  In  the 
grantee  and  the  necessity  of  preventing  Im- 
position." Bump  on  Fraudulent  Conveyances 
<3d  Ed.)  §  436,  and  eases  cited.  The  rule 
was  applied  in  Donnelly  v.  Rees,  141  Cal.  58, 
74  Pac.  433,  where  the  deed  was  made  with 
the  avowed  purpose  of  defrauding  creditors, 
but  by  a  man  who  had  been  for  many  years 
addicted  to  the  excessive  use  of  intoxicating 
liquors,  and  was  persuaded  and  nnduly  In- 
fluenced by  greater  force  of  character  to 
make  the  conveyance  without  consideration. 
In  support  of  the  rule,  see  further,  VJtoreno 
r.  Oorea.  92  Cal.  69,  28  Pac.  95;  1  Story's 
Eq.  S  300;  Prewett  v.  Ooopwood,  30  Miss. 
369;  Beale  v.  Hall.  22  Ga.  431;  14  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  2TB,  and  cases 
cited. 

This  brings  us  to  the  second  question  as  to 
whether  or  not  the  defense  Is  barred  by  sul>- 
dlvlsion  4,  5  338,  Code  Civ.  Proc.,  which  pro- 
vides that  an  action  for  relief  on  the  ground 
of  fraud  Is  barred  within  three  years.  The 
note  was  given  and  the  Jnd^rat  thereon 
entered  more  than  three  years  before  the 
commencemait  of  this  action,  and  hence,  if 
the  provision  of  the  section  applies  to  a  de- 
fense, the  demurrer  was  properly  sustained. 
If  the  defense  In  such  case  Is  barred  in  three 
years  we  would  have  the  peculiar  condition 
of  the  law  that  a  Judgment  obtained  by  fraud 
and  without  consideration  may  be  successful- 
ly defended  for  a  period  of  three  years,  but 
for  the  two  years  thereafter  no  such  defense 
could  be  made.  We  are  of  opinion  that  the 
statute  does  not  apply  to  fraud  relied  upon 
purely  as  a  defense  where  no  aflirmative  re- 
lief is  sought  by  the  defendant  If  the  Judg- 
ment was  procured  by  fraud  and  without 
consideration  a  court  of  equity  will  grant  re- 
lief. It  wiU  grant  relief  by  allowing  the 
facts  which  will  vitiate  the  Judgment  to  be 
alleged  and  proven  as  a  defense  to  It,  and 
this  as  long  as  the  Judgment  Is  the  founda- 
tion for  the  suit  So  long  as  the  plalntiflT  is 
allowed  to  come  Into  court  seeking  to  enforce 
such  Judgment  the  defendant  may  allege  and 
prove  the  fraud  as  a  defense.  The  defend- 
ants' affirmative  action  for  relief  on  the 
ground  of  fraud  is  barred,  but  the  jodgmoit 


does  not  become,  by  age  alone,  Immune  from 
the  Infirmities  under  which  it  originated.  In 
Hart  v.  Church,  12S  Cal.  479,  58  Pac.  913, 
77  Am.  St  Rep.  IKJ,  the  court  said:  "It  Is 
also  true  that  where  a  party  seeks  relief 
upon  the  ground  of  fraud  or  mistake,  the 
action  must  be  commenced  within  three  years 
after  the  discovery  of  the  facta  constituting 
the  fraud  or  mistake;  but  a  different  case  Is 
presented  when  the  party  who  has  procured 
the  fraudulent  contract  <x  who  seeks  to  take 
advantf^e  of  It  asks  to  have  It  declared 
valid  or  to  enforce  Its  executory  terms,  and 
Is  thus  himself  asking  affirmative  relief. 
The  three-years  statute  of  limitations  does 
not  bar  the  defendant  in  such  a  case  from 
objecting  to  the  validity  or  to  the  enforce- 
ment of  the  contract  upon  the  ground  of 
fraud.  It  Is  not  incumbent  upon  one  who 
has  thus  been  defrauded  to  go  into  court  aud 
ask  relief,  but  he  may  abide  his  time,  and 
when  enforcement  is  sought  against  Mm  ex- 
cuse himself  from  performance  by  proof  of 
the  firaud."  Hart  v.  Church  was  quoted  with 
approval  in  Evans  t.  Duke.  140  Cal.  28.  73 
Pac.  734,  where  It  is  said:  "Fraud  vitiates 
all  things,  and  If  by  reason  of  fraud  in  this 
case  there  has  been  a  total  or  partial  failure 
of  consideration,  the  defendant  who,  by  his 
conduct  has  elected  to  stand  by  his  contract, 
would  be  entitled  to  be  relieved  from  pay- 
ment to  the  extent  of  his  damage  by  the 
fraud;  that  is  to  say,  to  the  extent  of  the 
failure  of  the  consideration."  The  same  rule 
has  been  followed  In  South  Carolina  (Amak- 
er  V.  New.  33  S.  C.  28,  11  S.  B.  386,  8  L.  B. 
A.  687;  Jackson  t.  Plyler,  38  S.  C.  497,  17 
S.  E.  255.  37  Am.  St  Rep.  782)  and  in  In- 
diana (Wllhlte  et  aL  t.  Hamrick.  92  Ind.  694; 
Robinson  et  al.  t.  Glass,  94  Ind.  211). 

FlalntitFs  rely  upon  Carpentler  v.  Oakland, 
30  Cal.  444,  and  Swaaey  v.  Adair,  88  Oal. 
179,  25  Pac.  1119,  as  holding  to  the  contrary. 
Language  Is  used  in  Carpentler  v.  Oakland 
to  the  effect  tliat  where  It  appears  that  the 
fraud  set  up  as  a  defense  was  actually  com- 
mitted more  than  tluree  years  before  the 
filing  of  an  answer,  the  answer  will  be  had 
on  demurrer;  hut  the  question  was  not  before 
the  court,  as  no  equitable  defense  was  plead- 
ed as  In  this  case.  It  is  said  in  the  opinion: 
"In  this  case  the  plaintiff  filed  no  demurrer 
to  the  defense  of  fraud,  doubtless  for  the 
reason  that  counsel  for  the  defendant  claim- 
ed that  the  fraud  alleged  by  him  was  a  legal 
and  not  an  equitable  defense,  and  therefore 
unaffected  by  the  statute  of  limitations. 
•  •  •  Counsel  for  the  defendant  does  not 
claim  that  he  has  an  equitable  defense,  but 
on  the  contrary  contends  that  it  is  a  legal 
defense,  and  that  the  court  erred  In  not  al- 
lowing him  to  prove  it  as  such.  We  accept 
the  theory  of  counsel,  and  shall  therefore 
confine  ourselves  to  the  simple  question  as  to 
whether,  at  common  law.  In  an  action  of 
debt  upon  a  judgment  of  a  court  of  general 
jurisdiction,  the  defendant  could  show  fraud, 
or  a  want  of  Jurisdiction  aliunde."   In  the 
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case  &t  bar  no  such  simple  question  is  before 
as.  Belief  Is  asked  as  an  equitable  defeuse 
against  a  Judgment  which  was  obtained  by 
fraud  and  without  consideration,  although 
the  court  bad  Jnrlsdlctlon.  In  Swasey  t. 
Adair  the  qnestlon  was  as  to  whether  or  not 
the  defendant  waa  entitled  to  a  Jury  trial. 
The  court  below  had  denied  a  Jury  upon  the 
ground  that  the  defense  set  up  was  an 
equitable  defense.  The  language  of  the  court 
to  the  effect  that  In  pleading  an  equitable 
right  of  action  as  a  defense  it  must  he  of 
such  a  character  as  may  be  ripened  into  a 
decree  In  defendant's  favor,  was  said  by  way 
of  argument  for  the  purpose  of  showing  that 
the  answer  did  not  contain  an  equitable  de* 
teaae.  The  court,  in  the  language  used,  evi- 
dently had  in  mind  such  an  equitable  defense 
as  would  entitle  defendant  to  afflrmative  re- 
lief, and  when  applied  to  such  a  case  the 
statements  in  the  opinion  are  correct  The 
question  of  the  statute  of  llmltationB  was  not 
raised  nor  discussed  In  the  case. 

It  followB  that  the  court  erred  In  sustain- 
ing the  dunnrrer.  The  Judgment  la  rererwd. 

We  concur:  HARRtSONp  P.  J.;  HAUj,  J. 


1  CaL  App.  733 

HOOPBE  Y.  McDADE  et  al. 

(Court  of  Appeal,  First  Bistrict,  Gallfomia. 
Oct  13,  1905.) 

J.  PbOCESS— BETUBR— DEFINlTIOn. 

A  ^rilTs  return  to  a  writ  is  an  official 
jtatement  by  him  of  his  acts  under  the  writ  in 
obedience  to  its  directions  and  in  conformity 
with  law,  and  must  show  compliance  with  each 
directions  and  requirements,  or  a  sufficient  rea- 
wm  for  any  noncompliance  in  whole  or  in  part. 

(Ed.  Mote< — For  cases  in  point,  see  roL  40, 
Cent  Dig.  Process,  |  164J 

2.  MOBTOAeBB— FOBIOLOSUU  SaU— BBTUBII 

OF  Sbebifp. 

Pol.  Code,  S  4176,  requires  a  sheriff  to  serve 
all  process  as  provided  by  law  and  to  certify 
dit  manner  of  service,  etc. ;  section  4175  de- 
clares that  "process"  includes  all  writs,  sum- 
mons, and  orders  of  courts  of  Justice ;  and  Code 
Civ.  Froc  §  684,  provides  that  when  the  judg- 
ment requires  the  sale  of  property  it  may  be 
enforced  by  the  proper  officer  by  making  a  sale 
and  applymg  the  proceeds  in  conformity  there- 
with. Held,  that  where  a  foreclosure  decree  di- 
rected a  sale  of  the  mortgnged  premises,  and 
that  out  of  the  proceeds  a  sum  specified  should 
be  paid  to  the  plaintiff  in  the  foreclosure,  and 
from  the  surplus  should  be  paid  to  H.  a  specified 
sum,  but,  if  there  was  not  a  sufficient  surplus, 
the  clerk  should  docket  a  Judgment  In  favor  of 
H.  for  the  deficiency,  the  sheriff,  on  making  a 
sale  for  an  amount  only  sufficient  to  pay  the 
foreclosure  plaintiff  and  the  costs,  was  not 
bound  to  include  in  bis  return  a  statement  that 
the  proceeds  of  the  sale  were  insufficient  to 
maJEe  ttte  payment  to  H.  and  the  amount  of  the 
deficiency. 

8.  Same— Deficiehct  Jttdomert. 

Where  a  mortgage  foreclosure  decree  pro- 
vided for  a  sale  of  the  mortgaged  premises  and 
a  payment  of  the  amount  found  due  to  the  fore- 
closure plaintiff  from  the  proceeds,  and  ¥05U.88 
to  H.  out  of  any  surplus,  with  the  right  to  II. 
to  docket  a  judgment  against  the  other  defend- 
ants for  any  deficiency,  the  sheriff's  failure  to 
state  in  bis  report  of  the  sale  tlmt  the  proceeds 


were  insufficient  to  pay  H.  any  portion  of  the 
amount  decreed  in  his  favor,  and  to  specifv  the 
amount  of  such  deficiency,  did  not  preciuoe  IL 
from  having  such  deficiency  docketed  againot  liis 
judgment  debtors. 

4.  SAlfE— EnTBT  or  I^IOBHOr  JlTDOlIEH^ 

I>UTy  OF  Cleek. 

Code  Civ.  Proc.  J  726,  providing  tbat,  if  It 
appear  from  a  sheriff's  retnm  that  the  proceeds 
of  a  mortgage  foreclosure  sale  are  iusufficimt 
to  pay  the  Judgment,  Judgment  can  then  bo 
docketed  against  the  defendant  for  the  balancer 
which  wiU  become  a  lien  as  in  other  cases,  does 
not  make  it  the  duty  of  the  clerk  to  docket  a 
deficiency  Judgment,  on  a  sherifTs  report  show- 
ing such  deficiency,  without  any  request  so  n 
do  from  tbe  parties  In  interest 

5.  Same— RiQBT  to  Judgment. 

A  mortgage  foreclosure  decree  directed  • 
sale  and  an  application  of  the  proceeds  to  pay  a 
specified  amount  to  the  plaintiff  in  foreclosure, 
-.'.nd  $659.88  surplus,  if  any,  to  U.,  and,  if  there 
waa  an  insufficiency  of  surplus,  that  H.  should 
have  Judgment  for  the  deficiency  against  the 
other  defendants.  The  sheriff  sold  the  property, 
and  returned  that  the  sale  bad  been  for  an 
amount  sufficient  after  deducting  fees  and  ex- 
penses, to  pay  "to  the  plaintiff  the  amount  direct- 
ed  to  be  paid  to  it,"  and  that  he  had  applied  the 
same  in  full  satisfaction  of  tbe  decree  of  fore- 
closure, according  to  the  receipt  of  plaintiff's 
attorney  indorsed  thereon,  which  was  "in  fall 
satisfaction  of  the  within."  Held,  that  the  re- 
turn, in  connection  with  the  Judgment  and  order 
of  sale,  showed  a  deficiency  in  favor  of  H.  on 
its  face,  which  entitled  H.,  at  any  time  after  the 
return  was  filed,  to  have  a  Judgment  docketed 
therefor. 

Appeal  from  Superior  Court;  City  and 
County  of  San  Francisco;  Frank  EL  Kerri- 
gan, Judge. 

Action  by  George  W.  Hooper  against  John 
J.  McDade  and  other&  From  a  Judgment 
In  favor  of  plainttfT,  defendants  appeaL  Be- 
versed. 

Rehearing  denied  NoTember  13,  1005. 

SolllTan  St  Sullivan,  for  appellants.  W. 
F.  Sawyer,  for  respondent 

HABBISON,  P.  J.  The  plaintiff  seeks  hy 
this  action  to  recov«:  damages  alleged  to 
have  been  sustained  by  reason  of  tbe  failure 
on  the  part  of  tbe  defendant  McDade  to 
perform  certain  acts  as  sheriff  of  the  city 
and  county  of  San  Francisco.  The  other 
defendants  are  sureties  upon  the  official  Iwnd 
of  McDade.  In  an  action  in  the  superior 
court  for  the  city  and  county  of  Son  Francis- 
co for  the  foreclosure  of  a  mortgage,  in 
which  tbe  Western  Loan  Associatlou  was 
plaintiff  and  Flavlen  Vandervekon  and  others 
(including  George  W.  Hooper,  the  plaintiff 
herein)  were  defendants,  Judgment  was  ren- 
dered that  the  mortgaged  premises  be  sold 
by  the  sheriff,  and  that  out  of  the  proceeds 
of  the  sale  be  pay  to  tbe  plaintiff  tbe  amount 
found  due  to  It  (specifying  said  amount),  and 
that  out  of  tbe  surplus  after  making  such 
payment,  if  any  there  should  be,  he  should 
pay  to  the  defendant  Hooper  tbe  sum  of  . 
$059.88,  or  so  much  thereof  as  the  balance  of 
said  surplus  would  pay;  and  that  If  tbe  said 
balance  should  be  Insufficient  to  pay  said 
amount  to  Hooper  the  sheriff  should  specify 
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the  amount  of  such  deficiency  In  his  return 
of  Bald  Bale,  and  that  the  clerk  docket  a  Judg- 
ment for  such  deficiency  against  the  other 
defendants  In  the  action,  and  that  Hooper 
have  execution  therefor.  An  orier  of  Bale 
directed  to  the  aberUt  of  said  city  and  coun- 
1j  of  San  Francisco,  was  delivered  to  the  de- 
fendant McDade  as  such  sheriff,  attached 
to  a  copy  of  said  Judgment,  In  which  be  was 
directed  to  sell  the  said  lands  and  apply  the 
proceeds  of  the  said  sale  "as  In  said  judg- 
ment directed."  and  to  make  and  file  his 
report  of  said  sale  within  60  days  after  his 
receipt  thereof,  and  to  do  all  things  accord- 
ing to  the  terms  and  requirements  of  said 
judgment  and  the  provisions  of  the  statute 
in  such  case  made  and  provided.  After  ex- 
ecuting this  order  of  sale  the  sheriff  returned 
the  same  to  the  clerk  of  the  court  with  a 
report  of  his  doings  Indorsed  thereon,  in 
which  he  stated  that  he  had  sold  the  lands 
for  an  amount  of  money  sufficient,  after  de- 
ducting his  fees  and  the  expenses  of  Bale, 
to  pay  to  the  plaintiff  the  amount  directed 
to  be  paid  to  It;  and  that  he  had  applied  the 
same  'In  full  satisfaction  of  the  annexed 
wder  of  sale  and  decree  of  foreclosure  as 
will  more  fully  appear  by  the  receipt  of  the 
plaintiffs  attorney  Indorsed  thereon."  In- 
dorsed upon  tiie  order  of  sale  was  the  receipt 
of  the  plaintiff's  attorney  of  this  amount 
of  money  "In  full  satisfaction  of  the  within"; 
and  also  a  certificate  of  the  sheriff  in  the 
fonowlng  wordj^  rls.:  **X  hereby  certify  that 
Z  have  this  17th  day  of  September,  1884,  re- 
turned tbe  urtthin  order  of  sale  and  decree, 
etc.,  fully  satlBfied  at  the  city  and  county 
of  San  Francisco.*'  The  plaintiff  claims  that 
the  sheriff.  In  the  report  of  bis  sale  of  the 
land,  falsely  and  In  violation  of  bis  duty  as 
sheriff,  certified  that  be  had  returned  the  or- 
der of  sale  fully  satisfied;  and  that  bis  fail- 
ure to  certify  in  said  return  that  the  pro- 
ceeds of  the  sale  were  inBufflcIent  to  satis^ 
jthe  judgment  In  favor  of  Hooper,  and  his 
[failure  to  specify  the  amount  of  such  defi- 
idency,  were  in  violation  of  his  duty  as  sucb 
Bberlff,  and  tbat  by  reason  thereof  no  judg* 
iment  for  any  deficiency  was  docketed  against 
fthe  other  defendauts;  that  in  January,  189G, 
one  of  said  defendants  became  the  owner  of 
[certain  real  proper^  in  San  Francisco,  and 
that  a  deed  to  her  therefor  was  recorded  on 
(February  14, 1896,  and  tliat  a  few  days  there* 
lafter  the  properly  was  sold  and  conveyed  by 
said  defendant;  that  had  the  sheriff  made 
a  tmthfnl  and  proper  return  upon  such  or- 
ider  of  sale,  and  specified  the  amount  of  the 
Ideflclency  of  the  proceeds  for  the  payment 
|of  the  judgment  In  favor  of  Hooper,  the  Ia^ 
ter  would  have  had  tbe  judgment  for  sucb 
defideney  docketed  against  said  def^idants, 
und  would  have  been  able  to  satisfy  the  same 
out  of  the  property  subsequently  conveyed 
to  one  of  them  as  afmresald;  that  tbe  said  de- 
fendants are  Insolvent;  that  reason  of  the 
aforesaid  violation  of  bis  duties  as  sheriff 


In  making  a  false  return  of  said  order  of  sale 
and  in  falling  to  specify  the  amount  of  the 
deficiency  judgment,  the  plaintiff  herein  has 
sustained  damages  to  the  extent  of  said  judg- 
ment Upon  the  trial  of  the  case  the  court 
held  in  accordance  with  the  aforesaid  claim 
of  the  plaintiff,  and  rendered  Judgment  In 
his  favor  for  the  sum  of  ^0 — the  value  of 
the  land  conveyed  to  and  sold  by  the  other 
defendant  In  February.  1896.  From  this 
judgment  tbe  defendant  has  appealed. 

Altbough  this  action  Is  styled  by  counsel 
an  action  against  tbe  sheriff  for  a  false  re- 
turn tbe  gravamen  of  tbe  plalntlCTs  cause  of 
action  la  to  recover  damages  sustained  by 
him  by  reason  of  the  failure  or  neglect  of 
the  sheriff  to  perform  an  official  duty.  See 
Raker  v.  Bucher,  110  CaL  214,  34  Pac.  654, 
849.  The  return  of  a  sheriff  to  a  writ  is 
an  official  statement  by  him  of  the  acts  done 
by  him  under  the  writ  in  obedience  to  Its 
directions  and  in  conformity  with  tbe  re- 
quirements of  law,  and  must  show  a  com- 
pliance with  such  directions  and  require* 
ments,  or  a  aufilclent  reason  for  any  non- 
compliance either  In  whole  or  in  part.  Free- 
man on  Executions,  i  355.  His  statement 
or  silence  with  reference  to  any  fact  which 
blB  official  duties  do  not  require  him  to  make, 
or  hia  opinion  as  to  the  legal  effect  of  his 
acts,  whether  correct  or  erroneous,  does  not 
form  any  part  of  his  return,  and  will  not 
affect  the  rights  of  any  party  to  the  actions 
and  If  Incorrect  or  erroneous  will  not  con* 
stltute  a  false  return.  The  false  return  for 
wblch  a  sheriff  Is  liable  is  one  that  Is  false 
in  fact  as  distinguished  from  a  correct  re- 
turn of  the  acts  actually  done  by  him,  tbougb 
in  violation  of  bis  duty.  See  Lemlt  v.  Moor- 
ing, 80  N.  0.  812.  The  neglect  with  wblch 
the  sheriff  Is  chai^  In  this  action  la  his 
failure  to  specify  In  his  return  of  sale  the 
amount  of  the  deficiency  of  tbe  proceeds 
thereof  to  satisfy  the  judgment  of  the  plain- 
tiff herein.  If  tbe  act  which  be  has  thus 
neglected  or  omitted  to  perform  was  a  part 
of  his  official  duty,  and  tbe  plaintiff  has  bus- 
talned  damage  by  reason  of  such  omiaalon, 
be  and  bis  sureties  are  liable  therefor.  If, 
on  the  other  band,  he  was  under  no  obliga- 
tion to  perform  tbe  act  tbe  plaintiff  has  no 
right  of  recovery.  Whether  be  la  liable  by 
reason  of  bis  certificate  Indorsed  upon  tbe 
order  of  sale  that  be  retained  tbe  same  fully 
satisfied,  or  the  statement  In  his  report  that 
by  reason  Of  his  acts  the  order  of  sale  and 
decree  of  foreclosure  were  fully  satisfied, 
depends  upon  whether  he  was  authorized 
to  make  such  certificate  or  determination 
of  that  question. 

The  duties  of  a  sheriff  are  defined  in  sec- 
tion 4176  of  the  Political  Code  to  be  to 
*  *  (.8)  serve  all  process  and  notices  In 
the  manner  provided  by  law;  (9)  certify 
under  his  hand  upon  process  or  notices  tbe 
mann^  and  time  of  service,  or,  If  he  falls 
to  make  service,  tbe  reaaona  of  bis  failure. 


Digitized  by  Google 


1118 


82  PAomo 


RBPORTBB. 


<Gal. 


and  return  the  same  without  delay."  By 
section  4175  "process"  includea  all  writs, 
summonses,  and  orders  of  courts  of  justice. 
Section  684,  Code  CW.  Proc.,  provides: 
"■When  the  Judgment  requires  the  sale  of 
property  the  same  may  be  enforced  by  a 
writ  reciting  such  Judgment  or  the  material 
parts  thereof,  and  directing  the  proper  offi- 
cer to  execute  the  Judgment  by  making  the 
sale  and  applying  the  proceeds  In  conformity 
thereof."  The  directions  statutory  to  a  sher- 
iff for  the  execution  of  an  order  for  the  sale 
of  property  In  satisfaction  of  a  Hen  thereon 
and  his  corresponding  authority  and  duty 
are  not  the  same  as  those  prescribed  for  the 
execution  of  a  money  Judgment.  In  the  lat- 
ter case  the  writ  of  execution  "must  require 
the  sheriff  to  satisfy  the  Judgment"  out  of 
the  property  of  the  Judgment  debtor,  and 
under  this  direction  he  has  authority  to  take 
any  property  of  the  debtor  within  his  baili- 
wick ;  and  by  virtue  of  this  fact  and  bis 
authority  to  "satisfy"  the  Judgment  it  is 
held  that  upon  his  return  that  he  bad  "satis- 
fied" it  he  Is  estopped  from  disputing  the 
receipt  by  him  of  the  mon^  called  for  lb 
the  Judgment.  tTnder  an  order  of  sale  like 
the  one  In  the  present  case  the  authority 
of  the  sheriff  otends  only  to  making  a 
sale  of  the  property  therein  described,  and 
the  poymeot  of  the  proceeds  of  said  sale 
"aa  In  said  Judgment  directed,"  And  report- 
ing the  manner  and  time  of  making  such 
sale  and  payment  Whether  by  such  pay- 
ment the  Judgment  In  favor  of  those  to 
whom  the  payment  was  to  be  made  would 
be  satisfied  Is  to  be  determined  by  rules 
of  law  applicable  thereto,  and  not  by  the 
opinion  or  statement  of  the  sheriff.  It  must 
be  held,  therefore,  that,  as  he  was  not  cloth- 
ed with  any  anthority  to  determine  this 
question,  his  statement  In  his  report  of  sale 
In  refa«nce  to  the  satisfaction  of  the  Judg- 
ment, as  well  as  his  similar  Indorsement 
on  the  order  of  sale,  was  extraofflcial,  and 
did  not  constitute  a  violation  or  breach  of 
hla  official  duty,  or  have  any  effect  on  the 
rights  of  the  parties  to  the  action.  It  may 
be  added  that  the  statement  In  his  report 
that  he  bad  applied  the  proceeds  of  the  sale 
In  full  satisfaction  of  the  decree  of  fore- 
closure "as  will  more  fully  appear  by  the 
receipt  of  the  plalntUTs  attorney  Indorsed 
thereon**  shows  by  this  reference  that  he 
did  not  Intend  to  Include  the  Judgment  In 
favor  of  Hooper,  since  the  plaintiflTs  attorney 
had  no  authority  to  acknowledge  satisfac- 
tion of  the  Judgment  in  his  favor.  There 
is  no  statutory  provision  requiring  the  sher- 
iff to  state  In  his  report  whether  the  pro- 
ceeds of  the  sale  were  insufflclent  to  make 
the  payments  therein  directed,  and.  If  so, 
the  amount  of  such  deficiency;  and  In  the 
absence  of  such  provision  his  failure  to 
make  such  statement  cannot  be  regarded  as 
a  breach  of  his  official  duty.  Such  fact  can- 
not be  ascertained  until  after  he  has  exe- 


cuted the  writ  by  a  sale  of  the  property 
and  made  the  application  of  the  proceeds 
thereof,  and  forms  no  part  of  his  report  of 
the  facts  tonching  the  time  and  manner  of 
its  execution.  The  ascertainment  whether 
there  is  a  deficiency,  as  well  as  its  amount, 
is  a  mere  matter  of  clerical  computation  to 
be  made  after  the  sheriff  has  returned  the 
writ,  and  in  the  absence  of  statutory  au- 
thority cannot  be  imposed  upon  him  as  a 
part  of  his  ministerial  duties  in  executing 
the  writ. 

The  failure  of  the  sheriff  to  state  in  his 
report  that  the  proceeds  of  the  sale  were  In- 
sufficient to  pay  to  Hooper  any  portion  of 
the  Judgment  !n  his  favor,  and  to  specify 
the  amount  of  such  deficiency,  did  not  pre- 
clude Hooper  from  having  such  deficiency 
docketed  against  bis  Judgment  debtor.  The 
right  of  a  Judgment  creditor  to  hare  a  Judg- 
ment docketed  for  a  deficiency  la  not  con- 
cluded by  the  sheriff's  failure  to  sUte  ttut 
there  la  a  deficiency  If  Its  appears  from 
the  facta  aet  forth  In  bis  report  ttiat  anch 
deficiency  exists.  Nor  la  the  party  entitled 
to  a  Judgment  for  a  d^clency  bound  by  the 
amount  which  the  sheriff  may  t^ecify  In  Ms 
return.  Even  If  it  be  the  fact,  as  stated 
by  the  plaintiff  In  his  complaint,  that  If 
McDade  had  specified  the  deficiency  In  his 
return  he  trould  have  had  a  Judgment  there- 
for docketed  against  bis  Judgment  debtor, 
it  does  not  follow  that  It  was  a  part  of  the 
sheriff's  official  duty  to  specify  such  de- 
ficiency. The  plaintiff  doea  not  state  tliat 
such  docketing  would  have  been  made  with- 
out his  application  therefor ;  and  as  he  knew 
that  he  had  received  none  of  the  proceeds 
of  the  sale  he  was  thus  Informed  that  there 
was  a  deficiency  for  which  he  was  entitled 
to  have  a  Judgment  docketed.  Tho-e  is  no 
provision  of  law  which  makes  it  the  duty 
of  tbe  clerk,  when  the  sheriff  files  the  re- 
port of  his  sale  showing  a  deficiency  of  pro- 
ceeds, to  docket  a  Judgment  for  such  de- 
ficiency without  any  request  so  to  do  from 
the  party  Interested.  Section  726,  Code  Civ. 
Proc,  as  it  read  at  the  time  of  these  trans- 
actions, declared:  "If  It  appear  from  tbe 
sherifTs  return  or  from  the  commissioner's 
report  that  the  proceeds  are  Insufficient  and 
a  balance  still  remains  due  Judgment  can 
then  be  docketed  for  such  balance  against 
the  defendant  or  defendants  personally  liable 
for  tbe  debt,  and  It  becomes  a  Hen  on  the 
real  estate  of  such  Judgment  debtor  as  in 
other  cases,  on  which  execution  may  be 
Issued."  The  same  provision  was  contained 
in  section  246  of  the  old  practice  act,  and  In 
Levlston  V.  Swan,  33  Cal.  480,  the  court 
said:  "Of  what  the  Judgment  in  a  fore- 
closure case  shall  consist  is  declared  in  the 
240th  section  of  the  practice  act  All  that 
It  needs  or  should  contain  Is  a  statement  of 
the  amount  due  the  plaintiff,  the  designation, 
of  the  defendants  who  are  personally  liable 
for  the  payment  of  tbe  debt;  and  a  direction 
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tbat  tbe  mortgaged  premlBes,  or  bo'  mnch 
tbereof  as  may  be  neeeasuy.  be  sold  accord- 
ing to  law,  and  tbe  proceeds  applied  to  tbe 
payment  of  tbe  ezpwiaes  of  tbe  sale^  tbe 
costs  of  tbe  action  and  tbe  debt  Notblng 
txatber  la  required.  All  else  la  ministerial, 
and  Is  expressly  regulated  by  tbe  statute, 
wblcta  Is  not  made  clearer  or  mrae  binding 
by  being  copied  Into  the  JudRment  •  •  • 
If  It  appears  from  bis  report  that  the  amount 
due  the  plaintiff  bas  not  been  fully  paid 
by  the  sale  the  cleik  then  dockets  the  Judg- 
moit  for  tbe  balance  due  against  those  de- 
fraidants  named  In  ttie  Judgment  as  b^g 
personally  liable  for  the  payment  of  the  debt 
without  any  order  from  the  court."  Tbe 
Judgment  creditor  may  at  any  time  present 
to  tbe  clerk  or  to  tbe  court  the  sheriff's  re- 
port, showing  that  It  appears  therefrom  that 
the  judgment  bas  not  been  fully  satisfied, 
and  procure  from  that  officer  an  entry  dock- 
eting a  judgment  for  tbe  deficiency.  That 
a  deficiency  In  the  preseit  case  did  exist 
in  favor  of  Hooper  appears  upon  the  face  of 
tbe  sheriff's  return  when  read  In  connection 
with  the  order  of  sale  and  the  Judgment 
to  which  It  Is  attached,  and  it  was  In  the 
power  of  the  plaintiff  at  any  time  after  tbe 
return  was  filed  to  have  a  Judgment  therefor 
docketed.  Instead  of  making  an  applica- 
tion therefor.  It  appears  by  bis  complaint 
that  he  did  not  ascertain  the  character  of 
the  return  until  nearly  18  months  after  it 
bad  been  filed  with  tbe  clerk. 
The  Judgment  Is  reversed. 

We  omicnr:  COOPER,  J.;  HAUL,  J, 


t  Ok'l.  App.  1 

NOLAN  T.  FIDELITT  ft  DEPOSIT  CD. 

(Court  of  Appeal,  First  District,  California. 
Oct.  17,  1905.) 

1.  Justices  of  the  Peace— Execittioh— Stat 
Bon  d — A  cTi  oNs — Complaint. 

Code  Civ.  Proc.  i  974,  authorizes  any  party 
dissatia&ed  with  the  judgment  "rendered"  in  a 
civil  action  in  a  justice  court  to  appeal  there- 
from within  30  daya  after  the  "rendition"  of  the 
Judgment,  and  section  975  declares  that,  when 
a  party  appeals  to  the  superior  court  on  ques- 
tions of  law  alone,  he  must,  within  10  days 
after  the  "rendition  of  the  judement,"  prepare 
a  statement  of  the  case,  etc.  Held  that,  where 
the  complaint  in  an  action  on  a  stay  bond  given 
on  appeal  from  a  Justice's  judgment  alleged  that 
the  judgment  was  "rendered,"  etc.,  the  com- 
plaint was  not  objectionable  for  failure  to  al- 
lege that  jndgment  was  *'duly  made  and  given," 
etc 

2.  FucADiNO— Dxixcnvs  CoMFuniT— Aides 

BT  Answes. 

Where  defendant  did  not  demur  to  a  com- 
plaint on  a  bond  given  to  stay  a  justice's  judg- 
ment, but  answered,  alleging  tiie  bringing  of 
the  action,  and  that  thereafter  such  proceedings 
were  had  that  on  a  date  specified  the  justice 
court  "gave,  made,  and  entered  its  judgment," 
etc.,  the  answer  cured  an  alleged  dMect  in  the 
complaint  in  allying  that  "Judgment  was  ren- 
dered," etc.,  instead  of  that  "Judgment  was  duly 
made  and  given,"  etc. 


8.  Justices  or  the  Peace— Appeal  Bond— 
Delivery. 

Where  a  bond  sued  on,  given  to  perfect  an 
appeal  from  a  justice  of  the  peace,  was  pro- 
duced at  the  trial  by  the  justice's  deputy  clerk, 
and  was  found  among  the  papers  of  the  proper 
action  in  the  custody  of  the  clerk  of  the  justice 
court,  and  the  justice's  docket  entries  disclosed 
that  the  bond  had  been  filed,  such  facts  justi- 
fled  a  finding  diat  tbe  bond  bad  been  delivered 

4.  Same— Evidence— DisuissAL  of  Appeal. 

In  an  action  on  a  bond  given  on  appeal 
from  a  Justice  of  tbe  peace.  Uie  order  of  the 
superior  court  dismissing  the  appeal  was  prop- 
erly admitted  in  evidence. 

5.  Saue— Evidence. 

In  an  action  on  a  bond  given  on  an  appeal 
from  a  justice  of  the  peace,  tbe  admission  in 
evidence  of  the  order  of  the  superior  court  dis- 
missing the  appeal  was  proper. 

6.  Sahe. 

Id  an  action  on  a  bond  given  on  appeal 

from  a  justice  of  tbe  peace,  a  judgment  roll  in 
another  action.  In  which  the  time  for  ai;q;»eal 
had  not  expired,  was  properly  excluded. 

7.  SAin—DBfBNSBS— Pleading. 

Where.  In  an  action  on  a  bond  given  on  ap- 
peal from  a  justice  of  the  peace,  no  estoppel  on 
the  ground  that  plaintiff  bad  procured  tbe  is- 
suance of  a  writ  of  execution  on  the  judgment 
after  the  giving  of  the  bond  was  pleaded  in  the 
answer,  nor  any  facta  alleged  suggesting  an 
estoppel  on  such  ground,  defendant  was  not  vor 
titled  to  rely  thereon  as  a  defense. 

8.  Same— DsrENSES— Motion  to  Dismiss  Ap- 
peal. 

Where  a  motion  to  dismiss  an  appeal  from 
a  justice's  judgment  was  made  on  tbe  ground 
that  the  notice  of  appeal  and  undertaking  were 
not  filed  within  30  days  after  rendition  of  the 
judgment,  and  because  of  appellant's  failure  to 
prosecute  its  appeal,  and  it  did  not  appear  that 
any  objection  was  ever  made  that  either  the 
notice  or  the  bond  were  never  filed,  such  motion 
constituted  no  defense  to  an  action  on  the  bond. 
0.  Same— Bbeach  of  Bond. 

Where  one  of  the  conditions  of  a  bond  given 
on  appeal  from  a  justice's  judgment  was  that, 
if  the  appeal  should  be  dismissed,  the  sureties 
would  pay  tbe  judgment  and  costs,  the  sareties 
assumed  the  risk  that  the  appeal  might  be  er- 
roneously dismissed. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  L.  Nolan  against  the  Fidelity  & 
Deposit  Company.  From  a  Judgment  In  favor 
of  plaintiff  on  an  undertaking  given  to  stay 
execution  of  a  Judgment  of  a  Justice's  court, 
defendant  appeals.  AiBnned. 

Behearlng  denied  by  Supreme  Court,  De- 
cember IS,  1005. 

W.  a  Gavltt,  C  A.  Elliott,  and  D.  B.  Alex- 
andor,  for  appellant  Louis  S.  Beedy  and 
John  T.  Pldwell,  for  respondent 

HALL,  J.  This  is  an  appeal  from  a  Judg- 
ment in  favor  of  plaintiff  in  action  on  an  un- 
dertaking given  to  stay  execution  of  a  Judg- 
ment of  the  Justices'  court  rendered  In  an 
action  In  which  respondent  was  plaintiff. 
The  record  befwe  us  consists  of  the  Judgment 
roll  and  a  bill  of  aceptlons. 

The  first  point  made  In  the  brief  of  ai^- 
lant  is  that  tbe  complaint  does  not  state  a 
cause  of  action,  tar  tbe  reason  that  tbe  Jndg- 
mmt  of  tbe  Justices'  court  Is  not  sufficiently 
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allied,  In  that  It  Is  simply  allured  tbat 
"Judgment  wag  rendered,"  etc.,  Instead  of 
"Judgment  was  doly  made  and  given,"  etc 
Tbere  la  no  merit  In  this  point.  This  Is  not 
an  action  on  the  Judgment,  where  the  Jndg* 
ment  must  be  pleaded  as  the  foundation  of 
the  plaintlfTs  cause  of  action,  but  it  la  an 
action  on  a  stay  bond  given  on  an  appeal  from 
a  Judgment,  and  the  rendition  of  the  Judg- 
ment  is  pleaded  tmly  by  way  of  inducement  to 
the  giving  of  the  bond.  The  section  of  the 
Code  (Code  Civ.  Proc  974}  which  authorizes 
the  appeal  contains  these  words:  "Any  party 
dissatisfied  with  a  Judgment  rendered  in  a 
dvil  action  In  a  police  or  Justices'  court  may 
appeal  therefrom  to  the  superior  court  of  the 
county  at  any  time  within  thirty  days  after 
the  rendition  of  the  Judgment"  And  the  next 
section  provides  that  "When  a  party  appeals 
to  the  superior  court  on  questions  of  law 
alone,  be  must,  within  ten  days  from  the 
rendition  of  the  Judgment  prepare  a  state- 
ment of  the  case,"  etc.  It  Is  the  rendition  of 
the  Judgment  which  authorizes  the  appeal, 
and  not  the  fact  that  the  Judgment  has  been 
"duly  made  and  given."  Indeed,  an  appeal  is 
often  takoi  for  the  very  reason  that  It  Is 
claimed  by  the  appealing  party  that  the  Judg- 
ment was  not  duly  made  and  given.  It  not 
Infrequently  happens  tbat  the  point  raised  on 
the  appeal  Is  that  tbe  justices'  court  had  no 
Jurisdiction  elth^  of  the  parties  or  of  tbe 
cause  of  action,  but,  no  matter  what  the  point 
raised  on  api>ea],  tbe  condition  of  the  stay 
bond  la  that  the  appellant  will  pay  the 
amount  of  the  Judgment  appealed  from  and 
all  costs.  If  the  appeal  be  withdrawn  or  dis- 
missed, or  tbe  amount  of  any  Judgment  and 
all  costs  tbat  may  be  recovered  against  him  in 
the  action  In  the  superior  court  Code  Civ. 
Proc.  i  978.  Furthermore,  defendant  did  not 
demur  to  the  complaint  but  answered  thereto, 
and  by  Its  answer  set  forth  tbe  bringing  of  the 
action  by  plalntllf  In  the  Justices'  court 
against  tbe  defendant  for  money  had  and 
received  in  the  sum  of  f299,  and  "that  there- 
after such  proceedings  were  bad  therein  that 

on  the  day  of  March,  1902,  the  said 

Justices'  court  gave,  made,  and  entered  its 
Judgment"  etc.,  and  thus  remedied  the  defect, 
If  any  there  be.  In  the  complaint  "When  the 
plaintUf  has  failed  to  state  material  facts  so 
tbat  no  cause  of  action  Is  set  forth,  but  these 
very  facts  are  supplied  by  the  averments  of 
the  answer,  tbe  omission  is  inunaterlal  and 
the  defect  cored."  Shively  v.  Seml-Troplc 
Co.,  99  Cal.  259,  33  Pac.  848.  Tbe  court  did 
not  err  In  finding  "that  on  the  lOtb  day  of 
Marcb,  1902,  Judgment  was  duly  given,  and 
made  and  rendered  by  the  Justioes'  court" 
etc.,  as  this  finding  Is  sup[)orted  by  allegations 
of  tbe  complaint  not  denied,  supplemented  by 
affirmative  allegations  of  tbe  answer.  River- 
side Land,  etc,  Co.  t.  Jensen,  78  Gal.  550,  15 
Pac  131. 

Appellant  contends  that  finding  3,  that  tbe 
Pacific  Debenture  Company  appealed  to  the 
superior  court  ot  the  city  and  county  of  Saa 


BKFORTiat.  (CaL 

Francisco,  state  of  California,  from  the  said 
Judgment  is  not  sustained  by  tbe  evidence, 
and  attach  tbe  sufficiency  of  tbe  docket 
entries  of  the  action,  but  in  addltltm  to  tbe 
dodcet  entries,  there  were  produced  ftom  the 
custody  of  tbe  cleA  of  the  Justices'  court  and 
Introduced  In  evldeoce^  the  notice  of  appeal 
and  the  undertaking  on  appeal,  which  amply 
Bui^rt  the  finding. 

It  Is  insisted  that  tbe  evidence  does  not 
show  that  tbe  nndertakinff  sued  on  was 
ever  delivered  to  the  cl«rk  of  the  JoBtlcoB* 
court  but  the  record  shows  tbat  tbe  under- 
taking was  produced  at  tbe  trial  by  the 
deputy  clerk  of  tbe  Justices'  court  and  was 
found  among  the  papers  of  the  action  of  L. 
Nolan  V.  Pacific  Debenture  Company  in  the 
custody  of  the  clerk  of  the  Justices'  court  and 
the  docket  entries  showed  that  a  notice  of 
appeal  and  bond  had  been  filed.  This  was 
sufflcioit  to  prove  the  delivery  of  the  b<Hid. 

Appellant  attacks  several  other  findings  and 
rulings  of  tbe  court  for  the  reason  that  It  Is 
not  sufficiently  alleged  that  an  action  was 
ever  commenced,  or  a  Judgment  given  or 
made,  In  the  Justices'  court,  but  what  we  bavo 
said  in  the  first  part  of  this  <^inlon  relative 
to  tbe  affirmative  allegations  of  tbe  answer 
meets  these  objections.  The  order  of  the  su- 
perior court  dismissing  the  appeal  was 
properly  admitted  In  evidence,  an^  If  it  were 
not  the  defendant  was  not  Injured  thereby, 
for  it  fully  pleaded  the  dismissal  thus  proved 
in  its  answer.  It  was  not  error  to  refuse  to 
admit  In  evidence  the  Judgment  roll  in  Mc* 
Comb  V.  Frederick,  for  tbe  reason,  among 
others,  that  the  time  for  appeal  tiad  not  ex< 
pired.  People  t.  Beevers,  99  Cal.  286,  83  Pac 
844;  In  re  Blythe,  99  Cal.  472,  34  Pac  108; 
Naftzger  v.  Or^,  90  Cal.  88,  83  Faa  757,  87 
Am.  St  Rep.  23. 

Appellant  claims  that  plalntitf  is  estopped 
from  enforcing  all  rights  under  the  bond  sued 
on,  for  tbe  reason  that  the  evidence  shows  a 
writ  of  execution  was  Issued  on  the  Judgment 
appealed  from  after  the  giving  of  the  bond, 
and  that  plalntifC  secured  the  dismissal  of  the 
appeal  upon  tbe  ground  that  no  appeal  bond 
had  ever  been  filed.  First  as  to  the  eatoppel 
on  tbe  ground  that  a  writ  of  execution  was 
Issued  on  tbe  Judgment,  it  is  sufficient  to  say 
tbat  no  such  estoppel  Is  pleaded  In  the  an- 
swer, nor  any  tacts  all^^  that  suggest  an 
estoppel  on  that  ground.  McKeen  v.  Naugh- 
ton,  88  Cal.  462,  2C  Pac  354;  Clarke  v. 
Huber,  25  CaL  594;  Davis  v.  Davis,  26  CaL 
30,  85  Am.  Dec.  157;  Flandreau  v.  Downey, 
23  CaL  854;  Newhall  v.  Hatch.  134  CaL  269, 
66  Pac  266,  55  L.  R.  A  673.  As  to  the  claim 
that  plaintiff  procured  a  dismissal  on  the 
appeal  on  the  ground  "tbat  no  undertaking  on 
appeal  had  ever  been  filed  in  the  Justices' 
court"  tbe  record  discloses  that  the  motion  to 
dismiss  the  appeal  was  upon  the  ground  that 
tbe  notice  of  appeal  and  undertaking  were  not 
filed  within  30  days  aftw  rendition  of  Judg- 
ment, and  because  of  the  failure  of  appellant 
to  prosecute  Ita  appeal.  Notice  of  this  moUoa 
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was  filed  June  7,  1902,  and  tbe  order  grant- 
ing the  same  was  entered  July  15,  1902,  and 
was  general  In  form.  It  does  not  appear  that 
It  was  contended  that  either  the  notice  of 
appeal  or  the  bond  was  never  filed,  but  that 
they  were  not  filed  within  30  days  after  the 
rendition  of  the  Judgment  This  would  be  a 
good  ground  for  dismissing  the  appeal,  and  a 
dismissal  on  sucb  ground  would  not  defeat  a 
recovery  on  a  stay  bond  glren  at  any  time  be- 
fore the  dismissal  of  the  appeal. 

From  the  whole  record  In  this  case  it  seems 
that  the  contention  about  the  regularity  of 
the  appeal  from  the  judgment  of  the  justices* 
court  arose  from  diverse  views  as  to  whether 
the  notice  of  appeal  and  appeal  bond  were,  in 
point  of  law,  filed  on  the  8th  of  April,  1902, 
when  they  were  delivered  to  one  Fredericks, 
who  seems  to  have  then  been  in  possession  of 
the  office  and  acting  as  justices'  clerk,  or,  on 
the  4th  day  of  June,  1902,  when  they  were 
delivered  to  McComb,  who  is  now  conceded  to 
be  the  justices'  clerk.  Whether  the  court  com- 
mitted an  error  In  dismissing  the  appeal  does 
not  affect  the  casa  One  of  the  conditions  of 
a  stay  bond  is  that,  if  the  appeal  be  dismissed, 
the  Judgment  and  costs  will  be  paid,  and 
Buretlea  on  such  bonds  take  the  risk  that 
appeals  may  be  erroneously  dismissed. 

We  find  no  errors  In  the  record  prejudicial 
to  appellant,  and  the  Judgment  is  affirmed. 

We  concar:  HABRISON,  P.  J. ;  COOPER,  J. 


a  Cal.  App.  13 

McNeill  t.  stitt. 

(Court  of  Appeal,  Third  District,  California. 

Oct.  17,  1005.) 

1.  APPBAI/—REVIBW  OF  Facts. 

An  appellate  court  cannot  interfere  with 
findings  of  the  trial  court  based  on  conflicting 
evidence. 

2.  Evidence  —  Weight  awd  STmidEKOT  — 

PBEFONDEKANCE. 

Under  Code  Civ.  Proc  i  20«1,  providing 
that  the  jury  is  not  bound  to  decide  in  con- 
formity with  the  declaration  of  any  number 
of  witnesses  against  a  lesa  number  or  against 
a  presumption  of  other  evidence,  a  preponder- 
ance of  evidence  does  not  necessarily  depend 
upon  a  numerical  preponderance  of  witnesses, 
but  the  trial  court  may,  in  an  action  tried  by  it, 
accept  the  testimony  of  a  single  witness  as 
against  that  of  anomer  witness. 

(Ed.  Note. — For  cases  in  point,  aee  ToL  20, 
Cent  Dig.  Evidence,  S  2450.] 

8.  FuuDS,  Statotb  at^-CoLLnasEiXt  Psoic- 

ISE. 

One  S.  was  under  agreement  to  pay  plain- 
tiff a  certain  price  for  timber  cut  by  8.  from 
plaintiff's  land.  S.  delivered  the  lumber  to  de- 
fendant, between  whom  and  himself  it  was 
understood  that  defendant  held  it  for  plaintiff. 
Defendant  also  promised  plaintiff's  agent  and 

{jlaintiff  herself  that  he  would  irny  her  for  the 
umber.  Held,  that  defendant's  agreement  with 

Jlaintiff  was  not  within  Code  Civ.  Proc. 
1073,  requiring  special  promiRea  to  answer 
for  the  debt  or  default  of  another  to  be  in 
writlog. 

Aii^Mal  from  Superior  Oonzt.  Mendocino 
County;  J.  Q.  Wtilte,  Jndge. 
Action  by  Anna  UcNeUI  against  James 
82P,— 71 


Stltt  From  a  Judgment  for  plniutlff.  and 
from  an  order  denying  a  new  trial,  defend* 
ant  appeals.  Affirmed. 

Weldon  &  Held,  for  appellant.   T.  L.  Car- 
others,  for  respondent 

CHIPMAN,  P.  J.  Action  to  recover  ?358.. 
14  for  certain  lumber,  shakes,  aud  posts  al- 
.eged  to  have  been  sold  by  phiintlif  to  de- 
fendant. The  court  found  the  facts  for 
'  plaintiff  as  alleged  In  tbe  complaint  and  gave 
judgment  accordingly.  Defendant  appeals 
from  the  Judgment  aud  from  the  order  deny- 
ing hla  motion  for  a  new  trial. 

The  trees  from  which  the  lumber,  shakes, 
and  posts  were  produced  grew  upon  land 
which  formeily  belonged  to  one  Hagans, 
between  whom  and  one  Sartain  there  was 
an  agreement  that  the  latter  might  cut  from 
the  land  ttte  timber  growing  thereon,  the 
Btumpage  to  be  paid  for  as  follows:  Lumber. 
¥1  per  1,000  feet;  posts,  $2.50  per  1,000  feet; 
shakes,  $1  per  1,000  shakes;  and  some  other 
prodncts  not  involved.  Hagans  sold  the  land 
to  plaintiff  and  assigned  to  ber  the  above 
agreemmt,  and  she  was  recognized  as  suc- 
ceeding to  Hagans'  rights  thereundw.  There 
is  OTidence  that  a  certain  quantity  of  lum< 
ber,  posts,  and  shakes  cot  from  tbe  growing 
timber  on  this  land,  amounting  to  the  sum 
claimed  In  the  complaint  at  the  rates  fixed 
In  tbe  agreement,  was  delivered  to  defend- 
ant by  Sartain  and  that  defendant  agreed 
to  pay  plaintiff  for  the  same.  The  evidence 
was  quite  sufficient  to  support  the  findings. 
Defendant  testified  that  he  gave  Sartain 
credit  on  his  books  tor  tbe  merchandise, 
and  tbat  Sartain  was  then  and  still  la  in- 
debted to  him  over  and  above  the  amount 
claimed  by  plaintitF,  and  that  he  never  agreed 
to  pay  plaintiff  anything  on  account  of  the 
stumpage  and  had  nothing  to  do  with  ber 
in  the  transactltm.  His  testimony  is  in 
sharp  confilct  with  that  of  plaintiff's  wit- 
nesses, but  it  cannot  be  regarded  as  going 
further  than  to  produce  a  conflict,  In  which 
case  the  appellate  court  cannot  Interfere 
wltb  tbe  findings.  Defendant  daims  that 
plaintiff's  case  rests  upon  the  testimony  of  a 
single  witoess;  and,  as  be  was  disputed  by 
the  testimony  of  defendant,  the  plaintiff 
has  failed  to  establish  her  case  by  a  prepon- 
derance of  evidence.  We  do  not  think  defend- 
ant is  sustained  in  this  claim.  Tbe  evidence 
before  the  court  In  support  of  plaintltrs  claim 
did  not  come  from  tbe  testimony  of  a  single 
witness.  But,  If  it  did,  the  trial  court  still 
had  the  right  to  reject  the  testimony  ot  de- 
fendant's witness  and  receive  that  of  the 
plalntitTs  witness.  Preponderance  of  the 
evidence  does  not  necessarily  depend  upon 
the  numerical  preponderance  of  the  witness- 
es.  Code  Civ.  Proc.  f  2061. 

Appellant  contends  with  mnch  apparent 
confidence  that  this  is  a  case  coming  under 
tbe  statute  of  frauds  (Code  Civ.  Proc  {  1973); 
1.  e,,  that  it  is  an  action  upon  an  agreemrat 
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to  answer  for  flie  debt  or  default  of  an- 
other, and  most  bave  been  In  writing.  We 
cannot  Bee  tbat  tbe  evidence  brti]^  the  case 
wltbbi  tbe  rule  relied  on.  There  was  evi- 
dence tbat  defendant  bad  received  tbe  lum- 
ber and  other  articles  from  Sartain,  and  that 
It  was  understood  between  defendant  and 
Sartain  that  be  held  It  for  plaintiff,  and  tbat 
he  promised  her  agent,  as  w^  as  herself, 
tbat  be  would  pay  tbe  stumpage  charges 
to  plaintiff.  Tliere  was  evidence  that  he  m- 
deavored  to  induce  plaintiff  to  take  her  pay 
In  lumber,  as  money  was  scarce,  but  she  was 
not  willing  to  do  this  and  left  tbe  lumber 
with  him.  The  court  acc^ted  this  evidmce, 
and  with  Its  discretion  in  doing  so  we  cannot 
interfere.  No  errors  of  law  are  assigned 
as  having  been  committed  at  the  trial. 
The  judgment  and  order  are  affirmed. 

We  concur:  BUCKLES*  J.;  McLAUGH- 
UN,  3, 


t  C«L  App.  U 

MENDOCINO  COUNTY  v.  PETERS  «t  a!. 

(Court  of  Appeal,  Third  District,  California. 

Oct  17,  1005.) 

1.  Eminent  Doiuin  —  Fublio  Usi  — High- 
ways. 

Tbe  taking  of  land  by  a  connty  for  the 
widening  of  a  pablic  highway  Is  the  taking  of 
land  for  a  pnbfic  ase,  within  Code  Civ.  Proc.  S 
1238,  Bubds.  3.  4,  Pol.  Code,  I  2681,  and  County 
Qoverament  Act,  |  25,  nibd.  4  (Gen.  Laws  1903, 
p.  121),  relating  to  the  establishment  and  altera- 
tion of  highways. 

[Ed.  Note. — For  cases  in  point,  see  voL  18^ 
Cent.  Dig.  Eminent  Domain,  {  50.] 

2.  Same— Pboceedikos  to  Taxb  Pbopebtt— 

COUPtAINr— S  [JFFICIENCT. 

A  complaint,  in  a  proceeding  by  a  county  to 
condemn  land  for  a  highway,  which  shows  that 
a  hearing  was  bad  after  notice,  that  tbe  owner 
of  the  land  was  represented,  that  the  report  of 
the  viewers  was  approved  and  the  damages 
awarded,  that  the  county  treaanrer  was  ordered 
to  set  apart  the  amount  awarded  and  the 
auditor  to  draw  bis  warrant  in  favor  of  the 
owner,  that  the  amount  was  set  apart  end  the 
warrant  drawn,  and  that  the  owner  for  10  days 
thereafter  refused  to  accept  the  amount,  is  suf- 
ficient, within  PoL  Code,  8S  2G88.  2C89,  and 
Code  Civ.  Proc.  9  1963,  subda.  15-20,  prescrib- 
ing the  proceedings  for  the  laying  out  of  high- 
ways, and  declaring  tbat  presumptions  favor 
the  r^larity  of  acts  of  officers. 

3.  Appeal— Rbcobd— Bill  of  Exceptioss— 
Conclusiveness. 

A  bill  of  exceptions  reciting  that  the  notice 
of  intention  to  move  for  a  new  trial  was  season- 
ably served  and  filed  prevails  over  the  notice 
of  intention  found  in  tbe  record,  which  shows 
that  it  was  served  and  filed  after  the  expiration 
of  the  time  fixed  by  law :  the  notice  of  intention 
being  no  part  of  tbe  record. 

4.  Same— AuTHOBiTY  or  Appbxlate  Cottbt  to 
Change  Record. 

A  record  authenticated  by  the  trial  court 
cannot  be  changed  by  the  appellate  court. 
6.  Same— New  TRiAr^PBoCEEDTNRs  to  Pbo- 
OUBE— Notice  of  Intention— Waives. 
Where  a  bill  of  exceptions  recites  that  tbe 
notice  of  intent  to  move  for  new  trial  was  pre- 
Bented  in  due  time,  and  a  stipulation  thereto 
attached  states  that  it  be  settled  as  u  "correct 


bai  of  exceptions,"  the  objection  that  the  notice 
of  intention  was  not  seasonably  served  and  filed 
is  waived. 

6.  Save— Reoobd— SnrrtciEHCT. 

A  record  on  appeal  from  an  order  r«fnung 
a  new  trial,  which  conUins  the  jod^meat  roll, 
bill  of  exceptions  used  at  tbe  hearinK,  and  a 
copy  of  the  order  refusing  a  new  trial,  is  suf- 
ficient, within  Code  Civ.  Proc.  S  6C1,  providing 
tliat  the  judgment  roll  and  bill  of  exceptions, 
with  a  copy  of  the  order  made,  shall  constitute 
the  record  on  appeal  from  an  order  refusing  a 
new  trial. 

7.  Same— TaAHBCBiPT— Atttiienticatiow. 

A  certificate  attached  to  tbe  transcript  re- 
dting  that  a  true  and  correct  copy  of  the  ord« 
refusing  a  new  trial  is  therein  cootained  is  sue* 
ficently  authenticated,  within  Code  Civ.  Proc 
H  661,  952,  953,  relating  to  record  on  appeal. 
&  I^BADIKO  — AMSWEB  — IMFOBICATIOM  AITO 

BCLisr. 

In  proceedings  by  a  connty  to  condemn 
land  for  the  widening  of  a  highway,  a  denial, 
based  on  want  of  information  or  belief,  touch- 
ing the  report  of  the  viewers,  the  notice  of  hear- 
ing, and  the  various  orders  of  the  board  oi 
supervisors.  Is  InmOcient,  becanaa  d^endsnt 
haa  the  means  of  aaecrtaininc  the  tnitfa  of  the 
matters. 

9.  Appeal— Review— Habkijess  Kebob— Bb- 
bobs  ih  AninBSioM  or  btidencb— Review. 
Where  the  averments  In  a  complaint  atMm 
admitted,  assignment  of  errors  based  on  ratiDga 
pertaining  to  evidence  in  behalf  of  the  aver- 
ments will  not  be  considered, 
la  E^ideptce-Pbimabt  EvinEKCB— Highway 
Pboceedikos.  ^      ,  . 

In  proceedings  by  a  connty  to  condemn  laad 
for  widening  a  highway,  the  ori|tinal  petiUcm 
to  the  board  of  supervisors  praying  the  alter- 
ation of  tbe  highway,  and  the  report  thereon, 
are  admissible  as  primary  evidence,  within  Code 
Civ.  Proc.  S  1820,  defining  primary  evidence  aa 
that  evidence  which  affords  the  greatest  cer- 
tainty of  the  fact  in  qnestion. 

[Ed.  Note. — For  cases  in  p(^nt,  see  vcd.  20. 
Cent.  Dig.  Evidence.  1  680.] 

11.  EuiHENT  Domain— BviDEWCE. 

In  proceedings  by  a  connty  to  condemn  land 
for  widening  a  highway,  the  auditor's  warrant 
in  favor  of  the  owner  of  the  land  for  tbe  d^- 
axes  awarded  was  admissible,  under  Code  tav. 
Proc  S  1870,  sabd.  1,  providing  that  evidence 
may  be  admitted  on  the  precise  fact  in  issue. 

12.  Tbial— EiOHT  TO  Open  and  Close. 
Where,  in  proceedings  by  a  county  to  con- 
demn land  for  the  widening  of  a  highway,  tlia 
ownership  of  the  land  was  not  in  issue,  but  was 
expressly  admitted,  defendant  had  no  right  to 
open  and  close  the  argument. 

[Ed.  Note.— Por  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  SS  57-eO.l 

Appeal  from  Superior  Court,  Mendodiio 
County;  J.  Q.  White,  Judge. 

Proceedings  by  tJie  county  of  Mendodoo 
against  William  Peters  and  another  to  con- 
demn land  for  a  highway.  From  a  judfsneit 
condemning  Ute  land,  d^endant  William 
Peters  appeals.  Affirmed. 

Weldon  &  Held,  for  appellant.  U.  8. 
Webb.  Atty.  Gen.,  and  Robert  Duncan,  DIst 
Atty.,  for  respondent 

Mclaughlin,  j.  tiiIb  is  an  action  to 

condemn  a  strip  of  land  for  the  alteration 
of  a  public  road  by  wldeninjr  the  Pame.  Tbe 
action  was  dismissed  as  to  H.  N.  Peters,  and 
Judgment  condemuiog  the  land  for  tbe  pur- 
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pose  mentioned  was  eatered.  Defendant  Wil- 
liam Peters  aj^ieals  from  Bach  judsment  and 
from  the  order  denj'lng  bis  motion  for  a  new 
trial. 

The  dMuurrer  to  the  complaint  was  proper- 
ly overmled.  We  cannot  concur  in  the  view 
that  widening  a  public  highway  Is  not  a  pub- 
lic use.  Code  Civ.  Proc.  i  1238,  subds.  S,  4; 
Pol.  Code,  8  2681;  County  Government  Act, 
i  25,  snbd.  4  (Gen.  Laws  1903,  p.  121).  The 
nature  of  the  alteration,  the  location,  general 
route,  and  termini,  the  description  of  land 
sought  to  be  taken,  and  Its  relation  to  the 
larger  parcel  of  which  It  was  a  part,  are 
fully  set  forth  In  the  complaint,  and  In  the 
map  attached  to  and  made  a  part  thereof 
by  express  reference,  as  well  as  by  the  law. 
Code  Civ.  Proc.  «  1238 ;  S.  F.,  etc.,  R.  R.  Co. 
V.  Gould,  122  Cal.  603,  B5  Pac.  411.  There 
Is  no  force  in  the  contention  that  the  facta 
pleaded  do  not  show  that  sections  2688  and 
2689  of  the  Political  Code  were  complied 
with.  It  appears  from  the  complaint  that 
a  hearing  was  had  after  due  notice,  and 
that  ap[>ellant  was  represented  at  such  hear- 
ing by  his  attorney ;  that  the  report  of  the 
viewers  was  there  and  then  approved,  and 
the  damages  ascertained  and  by  order  de- 
clared and  awarded  to  defendants;  that  the 
county  treasurer  was  at  the  same  time  and 
place  ordered  to  set  apart  the  amount  so 
awarded  and  declared;  and  that  the  auditor 
was  directed  to  draw  bis  warrant  on  the 
treasurer  In  favor  of  defendants  for  said 
amount  It  further  appears  that  the  amount 
was  set  apart  and  the  warrant  drawn  pur- 
suant to  the  order  of  the  board,  and  that 
the  defendants  for  10  days  thereafter  refused, 
and  at  the  time  of  filing  the  complaint  still 
refused  to  accept  such  amount  This  Is  all 
that  the  law  requires.  Pol.  Code,  IS  2688, 
2689;  Code  Qv.  Proc.  I  1963,  subds.  1&-20; 
County  of  Sonoma  v.  Crozler,  118  Cal.  682, 
GO  Pac.  845;  Siskiyou  County  v.  Gamllch, 
110  CaL  94,  42  Pac.  468;  Glenn  County  v. 
Johnson,  129  Cal.  406,  62  Pac.  66;  County 
of  Sutter  T.  Tlsdale,  136  Cal.  476,  69  Pac. 
141.  In  fact  the  complaint  shows  a  strict 
compliance  with  section  2681  et  seq.  of  the 
Political  Code  in  every  essential  particular. 

Respondent  takes  the  position  that  the 
record  on  appeal  from  the  order  refusing  a 
new  trial  is  Insufficient  and  that  the  bill  of 
exceptions  used  at  the  hearing  of  such  mo- 
tion cannot  be  considered  on  an  appeal  from 
the  Judgment  for  the  same  reasons  that 
render  the  appeal  from  the  order  Ineffec- 
tual. It  Is  first  objected  that  the  notice  of 
Intention  to  move  for  a  new  trial  was  not 
served  or  filed  within  the  time  allowed  by 
law.  The  bill  of  exceptions  recites  that  such 
notice  was  seasonably  served  and  filed,  but 
the  notice  of  InteatioD  found  In  the  record 
shows  that  It  was  filed  one  day  after  the 
time  bad  expired.  The  notice  of  Intention 
Is  no  part  of  the  record,  and  the  recital  in 
the  bill  of  exceptions  must  therefore  prevail. 
Nye  T.  HarysTtlle^  97  CaL  462,  32  Pac.  090; 


Downing  v.  Le  Du,  82  Cal.  472.  23  Paa  202; 
Monterey  County  v.  Cusblng,  83  Cal.  509v 
23  Pac.  700.  It  Is  suggested,  by  way  of  dimi- 
nution of  the  record,  that  the  bill  of  excep- 
tions be  amended  In  tills  particular,  but  it 
Is  well  settled  that  a  record  authenticated 
by  the  trial  court  cannot  be  changed  by  the 
appellate  court  Satterlee  v.  Bliss,  36  CaL 
521;  Boyd  v.  Burrel,  60  CaL  284;  Bonds  v. 
Hickman,  29  CaL  465;  Boston  v.  Haynes,  31 
CaL  107;  Warran  v.  Hopkins,  110  Cal.  509, 
42  Paa  986 ;  In  re  Iamb,  95  CaL  408,  30  Pac. 
668.  Moreover,  It  does  not  appear  that  any 
such  objection  was  urged  at  the  time  the 
notice  was  served,  or  when  the  bill  of  excep- 
tions was  settled,  and  under  the  authorities 
It  must  be  considered  as  waived.  Hobbs 
v.  Duff,  43  CaL  481 ;  Schleflery  v.  Tapia,  68 
Cal.  185,  8  Pac.  878;  Shupson  v.  Budd,  91 
Cal.  491,  27  Pac:  768;  Hibemia  v.  Moore, 
68  CaL  166,  8  Pac.  824u  The  bill  of  excep- 
tions recites  that  it  was  presented  in  due 
time,  and  attached  thereto  is  a  stipulation 
that  It  be  settled  as  a  "correct  blU  of  excep- 
tlona"  Respondfflit  cannot  here  urge  an  olh 
Jectlon  thus  waived.  The  record  on  appeal 
from  the  order  refusing  a  new  trial  contains 
the  Judgment  roll,  the  bill  of  exceptions  used 
at  the  hearing,  and  a  copy  of  the  order  refus* 
lug  a  new  trIaL  This  is  all  the  law  requires. 
Code  Civ.  Proc.  |  661.  The  order  last  mo- 
tioned having  been  made  after  the  bill  of 
exceptions  was  settled  and  authenticated.  It 
is  obvious  that  it  need  not  and  could  not 
be  Included  in  smdi  bill.  The  certificate  at- 
tached to  the  transcript  recites  that  a  true 
and  correct  copy  of  such  order  Is  therein  con- 
tained, and  no  further  authentication  Is  nec- 
essary. Code  Civ.  Proc.  ffi  661,  952,  963; 
Power  T.  Fairbanks  (Cal.)  80  Pac.  1075.  The 
bill  of  exceptions  may  be  considered  on  an 
appeal  from  the  Judgment  Code  Civ.  Proc. 
H  960,  670;  Wall  t.  Mtaua.  128  CaL  UO^ 
60  Paa  682. 

The  denials  touching  the  report  of  the 
viewers,  the  notice  of  hearing,  and  the  vari- 
ous orders  and  proceedings  of  the  board  of 
supervisors,  found  In  the  answer,  are  based 
on  want  of  information  or  belief.  Such 
denials  are  wholly  insufficient  Whether  or 
not  a  notice  has  been  published  In  a  desig- 
nated newspB[>er  can  be  readily  ascertained, 
and  the  report  and  proceedings  and  orders 
of  the  board  of  supervisors  must  under  the 
law.  be  duly  recorded  in  public  records.  "A 
defendant  Is  not  at  llb^iy  to  answer  an  al- 
legation in  this  form  when  he  may  be  pre- 
sumed to  know,  or  when  be  is  aware  before 
answering,  that  he  baa  the  means  of  ascer- 
taining whether  or  not  such  allegation  is 
true."  Mulcahy  v.  Buckley,  100  Cal.  487, 
35  Pac.  144;  Muilally  v.  Townsend,  119  CaL 
53.  50  Pac.  1060;  Brown  v.  Scott  25  Cal. 
196;  Weill  V.  Crittenden,  139  CaL  490,  73 
Pac.  238.  This  being  the  case,  the  averments 
of  the  conii)lalnt  relating  to  such  matters 
stand  admitted,  and  hence  aaslgaments  of 
error  based  on  rulings  pertaining  to  evidence 
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In  tbls  bebftlf  need  not  be  omsldered.  In  re 
Spencer,  06  Cal.  450,  81  Pac.  453;  Levltzky 
T.  Conning,  33  GaL  3(^;  Veopie  v.  Clark, 
106  Cal.  40,  SO  Pac.  63;  Hadson  t.  Bndson, 
129  CaL  1^  61  Fa&  773;  People  t.  Wynn. 
133  Cal.  7S,  65  Pac.  126,  85  Am.  St  Rep.  225. 
Tbe  orders  passed  hy  tbe  tward  of  supers 
visors,  adopting  tbe  r^rt  of  the  viewers, 
and  directing  tlie  district  attorney  to  bring 
this  action,  foreclose  inqoiry  toucblog  many 
of  the  assaults  made  on  tbe  sufflclency  of 
tbe  petition  and  report  County  of  Sutter 
T.  TIsdale,  186  Cal.  477,  69  Paa  141 ;  County 
of  Slalciyon  t.  Gamllch,  110  Cal.  96,  42  Paa 
468;  Cotmiy  of  San  Uateo  t.  Cobnrn,  ISO  CaL 
635,  68  PtLiL  76,  621;  County  of  Madera  r. 
Raymond  O.  Go^  189  CaL  130,  72  Paa  915 ; 
Pol.  Code,  i  269a  The  original  petition  and 
report  were  properly  admitted  in  evidence. 
Code  Glv.  Proa  f  1829.  The  report  shows  that 
the  vlewws  ware  unable  to  ascertain  tbe  dam- 
ages claimed  1^  aroelluit  If  tbey  finind  it 
Impontble  to  asctftalB  racb  foot,  tbey  certain- 
ty conld  not  report  it  TTbe  law  never  re> 
qvlres  Impossibilities.*'  Civ.  Code,  i  3531. 
This  was  at  most  an  irregularity,  and  was 
cured  by  the  orders  above  referred  to.  There 
was  no  OTor  In  the  admission  of  the  auditor's 
warrant  Code  Civ.  Proc.  S  1870,  snbd.  1. 
Tlw  court  admitted  in  evidence  tbe  record 
In  a  proceeding  for  a  writ  of  certiorari,  in- 
stituted by  appellant  In  which  the  writ  was 
dismissed.  If  It  be  conceded  that  such  ruling 
was  erroneous,  it  must  be  held  harmless. 
In  re  Spencer,  96  GaL  40a  81  Pac.  453; 
Gbapea  Company  v.  Ctiapman,  144  CaL  ST3, 
77  Pac.  900.  The  ownership  of  the  land 
was  not  In  issue.  Snch  ownership  is  ad- 
mitted in  paragraph  12  of  the  answer.  The 
appellant  had  no  right  to  opea  and  close  the 
argument  Code  Civ.  Proa  i  607.  The  evi- 
dence fully  supports  the  findings  and  the  flnd- 
Ings  support  the  Judgment  County  of  Siski- 
you V.  Gamllch.  110  CaL  99,  42  Paa  408; 
County  of  Sonoma  v.  Crosier,  118  Cal.  682, 
50  Paa  846. 
Tbe  Judgment  and  order  are  afflrmed. 

We  concur:  GHIPMAN.  P.  J.;  BUOK- 
LES,  J. 

3  Cal.  App.  34 

BCENDOCIXO  COUNTY  v.  PETERS  et  aL 

(Court  of  Appeal,  Third  District,  GaUfmnla. 

Oct  18,  1005.) 

AprEAL— Decisions  Reviewablk. 

Where  a  judgment  condemning  land  far  a 
pablic  hlfthway  bas  been  affirmed  on  appeaL  an 

Speal  from  an  order,  made  after  tbe  entry  of 
i  judgment,  aothorixing  plaintiff  to  use  the 
property  until  the  conclusion  of  the  litieation, 
will  be  disini^ed;  for  reversal  cannot  oenelit 
appellant  nor  affirmance  Injure  him. 

Appeal  from  Superior  Court  Mendocino 
County:  J.  Q.  White,  Judge. 

L>ru('ii-<line!i  by  tbe  county  of  Mendodno 
agiilutic  U.  N.  i'eters  and  anottier  to  condemn 
land  (or  a  Uighway.  From  an  order  decree- 


ing tliat  plaintiff  take  possession  of  the  land 
pending  the  Utlgatlon,  defendants  appeaL 
Dismissed. 

Weldon  &  Held,  for  appellantiL  V.  B.  Webb, 
Atty.  Gen.*  and  Robert  Duncan.  IMat,  Atty., 
for  reqwndent 

BfcLAUGBUN,  X  In  tb1s.actIon  an  appeal 
waa  taken  from  the  Judgment  condemnlug 
lands  therein  described,  and  from  an  order 
denying  defendants'  motion  for  a  new  triaL 
The  judgment  and  order  so  appealed  from 
were  affirmed.  See  county  of  Blendoelno  t. 
Peters,  82  Paa  1122.  The  inesent  appeal  ia 
from  an  order,  made  after  such  judgment 
was  entered,  decreeing  "that  said  plalntiS 
take  poaseeslon  of  and  use  tbe  property  de- 
scribed therein  during  the  paidencT  ct  and 
ontil  the  final  conclnsi<m  of  tbe  litlgatioa 
herein.**  Tbe  judgment  baring  been  aCBrmed, 
no  judgment  which  could  be  rendered  on  this 
appeal  would  aff<Hrd  anKlIants  any  relleC, 
RevowU  could  not  benefit  nor  afllrmance  li^ 
jure  blm.  The  order  cannot  add  to  nor  suIh 
tract  from  tbe  judgment  this  day  affirmed, 
for  the  tfect  of  such  judgment  is  to  pass 
title  and  rl^t  of  possession  to  plaintiff. 
The  affirmance,  therefore,  raidm  tbe  order 
functus  officii^  and  the  questions  presented 
become  entirely  moot  **It  thus  appears  ttiat 
the  parties  to  tbe  litigation  have  no  rights 
which  can  be  affected  1^  a  reversal  of  tbe 
order,  and  tbat  the  correctness  ct  the  order 
has  become  merely  an  abstract  ijuestion. 
Tbe  demands  of  actual  practical  litigation 
are  too  pressing  to  permit  tbe  examination 
or  discussion  of  acadranlc  questloiiB  such 
as  this  case  In  Its  present  situation  presents." 
Foster  V.  Smith,  115  OaL  612,  47  Paa  691, 
S92;  Weaver  r.  Reddy,  135  GaL  480l  67  Paa 
683;  Bradley  v.  Voorsanger,  148  GaL  214, 
76  Paa  1081;  San  Diego  t.  Superrlson^  97 
Cal.  438,  S2  Paa  517. 

For  the  forcing  reasons,  tlie  appeal  l> 
dismissed. 

We  cmcnr:  CIZIPMAN,  P.  X;  BUGK- 
LES,  X 


1  Cal.  App.  U 
WICEERSHAM  BANKING  CO.  r. 
NICHOLAS  et  aL 

(Court  of  Appeal,  Third  District  GsUfmila. 
Oct  17,  1905.) 

1.  COBPOBATIOHS  — ConTBACT»— tRnOBSEHEira 

or  INSTBUMENTS— AUrnOBITT  Of  AOEHT. 
Where  one  who  indorsed  certain  ioBtm* 
menta  in  the  name  of  a  corporation  had  do  au- 
thority to  80  Qse  the  corporatioa'a  name,  and 
the  corporation  was  ignorant  of  the  existence 
of  the  instruments  and  of  the  indorsement  when 
tbe  money  realized  by  the  Indorsement  was  paid 
to  it,  and  was  not  estopped  to  dmy  the  author!- 
ty  of  the  person  makii^  tbe  indorsement,  and 
did  not  ratify  tbe  same.  It  could  not  be  bound 
OS  indorser,  whether  the  instruments  were 
negotiable  promissory  notes  or  not. 

[Ed.  Note. — For  cases  in  point,  see  voL  13^ 
Cent  Dig.  Oofporationsk  U  1CW-1G46J 
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2.  Estoppel  —  Natube  ahd  Ebsestialb  — 

Kkowledgk  of  Facts. 
A  corporation  which  never  discoanted  notes, 
and  which  had  not  authorized  ita  agents  to 
discount  itB  paper,  and  which  had  no  knowledge, 
until  notes  indorsed  in  its  name  bs  its  agents 
were  prpaented  to  it  for  payment,  of  the  malting 
and  discounting  of  such  notes,  but  believed  that 
the  money  realized  by  the  discounting  of  the 
notes  was  the  proceeds  of  a  cash  sale  made  by 
the  agents,  was  not  estopped  to  deny  the  agent  s 
authority  to  make  the  indorsement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Gent.  Dig.  Corporations,  ||  1700-1706»  1720- 
1723.] 

&  pBiirciPAi.  AHD  Aoinr  —  TThatiiboueed 
Acts  of  AeEivr-RATiFicATioH  bt  Fiuh- 

CIPAL. 

A  corporation  which  had  no  knowledge,  antu 
the  presentment  of  a  note  for  payment,  of  the 
unauthorized  act  of  its  agent  io  indorsing  the 
note  in  its  name,  could  not  be  held  to  have 
ratified  the  agent's  act  in  making  the  indorse- 
ment 

[Ed.  Note.— For  cases  In  point,  see  vol  12, 
Cent  Dig.  Corporations,  IS  1716-1718.] 
4.  Appeal  —  Review  —  ConoLUSivEHBas  ov 

FlNDINO. 

The  Supreme  Court  cannot  Interfere  with 
the  finding  of  the  trial  court  in  acceptliv  the 
testimony  of  one  wltnen  as  agalnat  that  of  an- 
other. 

[Ed.  Note. — For  cases  in  pdnt,  see  vol.  8, 
Cent  Dig.  Appeal  and  Brror,  H  3801-8805^.] 

6.  Bills  and  Noies— InDOBSsicEiiT— Dtttt  ov 
Ikdobsbb. 

One  who  accepts  the  Indoraement  of  a 
stranger  to  a  note  is  bound  to  ae*  that  the  in- 
dorsement Is  authorised. 

[Ed.  Note. — For  cases  In  point  mo  toL  7, 
Cent  Dig.  Bills  and  Notes,  {{  476r625.  947; 
Tol.  12,  Cent  Dig.  OoqMratlonB,  1 1720.] 

6l  Corpobationb  —  Notice  —  iKPunRo 

Enowledob  or  Agent. 

The  fact  that  an  agent  of  a  corporation, 
who  onauthorizedly  indorsed  the  corporation's 
name  on  a  note  when  he  discounted  the  note, 
took  a  draft  for  part  of  the  money  so  realized 
In  the  name  of  the  corporation,  and  that  the 
corporation  collected  the  draft  does  not  neces- 
sarily imply  full  ItDowledge  on  the  part  of  the 
corporation  of  the  transaction. 

[Ed.  Note. — For  cases  In  point,  see  vol.  i2. 
Cent  Dig.  Corporations,  K  1714-1719.] 

7.  Bills  and  Notes— AcrioifB-JuDomcNT— 

CONFOBUITY  TO  FlNOINGB. 

In  an  action  against  the  maker  and  in- 
dorser  of  a  note,  the  court  found  that  the  maker 
executed  the  note,  that  plaintiff  was  the  owner 
and  holder  thereof,  and  that  the  same  hod  not 
been  paid.  Held,  that  judgment  should  have 
been  rendered  against  the  maker,  though  it  was 
also  found  that  the  indorser  was  not  liable. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty ;  A.  G.  Burnett  Judge. 

Action  by  the  Wlckersbam  Banking  Com- 
pany against  Charles  Nicholas  and  others. 
From  a  jud(;ment  for  defendants,  and  from 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals.  Affirmed  In  part 

Llppltt  &  lilppltt,  for  appellant  R.  M. 
Swain,  for  respondent  Nicholas.  Curtis 
HUlrer,  for  respondent  piano  company. 
A.  Barnard,  for  respondent  Elgbols. 

CBIPMAN,  P.  J.  This  is  an  action  npon 
two  certain  written  Instmmeitta,  one  for 
$150  and  one  for  $125,  and,  except  as  to  the 
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amoont  and  date  of  maturity,  both  vere  In 
the  form  following: 

"flSO.Oa  Petaluma.  June  20tli,  1901. 

"For  value  recetved,  thirteen  months  after 
date  I  promise  to  pay  to  the  order  of  P.  H. 
Elgbols  one  hunderd  and  fifty  dollars  In 
United  States  gold  coin,  with  Interest  In 
like  gold  coin  at  the  rate  of  6  per  cent  per 
annum.  The  consideration  of  this  and  other 
notes  Is  a  Heine  piano,  No.  11,334.  which 
I  hare  received  of  said  P.  H.  Elghola. 
Neverthdess,  It  Is  understood  and  agreed  by 
and  between  me  and  said  P.  H.  Elghols 
or  his  assignees,  that  the  title  to  the  above- 
mentioned  property  does  not  pass  to  m^ 
and  that  until  all  said  notes  are  jnld,  the 
title  to  the  aforesaid  property  shall  remain 
in  the  said  P.  H.  Eigholz,  who  diall  have 
the  rights  In  case  of  nonpayment  at  maturity 
of  either  of  said  notes,  without  process  of 
law,  to  alter  and  retake  and  may  uiter 
and  retahe  immediate  possession  of  said 
property,  wherever  It  may  be,  and  remove 
the  same.  I  further  agree  not  to  remove 
said  piano  from  Petaluma  without  the  con- 
sent frf  P.  H.  Elghols  or  the  party  to  whom 
this  note  may  be  assigned  by  indorsement 
Payable  at  Petaluma.  Due  July  20tb,  1902. 
[Signed]  Urs.  Chas.  Nicholas." 

Indorsed:  "Heine  Piano  Co.,  per  P.  H. 
BIgholz." 

The  action  was  dismissed  as  to  the  de- 
fendant Cbaa  Nicholas.  Mrs.  Nicholas  had 
purchased  the  piano  above  referred  to  from 
the  defendant  piano  company  at  the  agreed 
price  of  $350,  payable  in  installments,  of 
which  $50  was  paid  on  delivery  of  the  piano ; 
the  contract  being  the  common  form  by 
which  the  title  to  the  piano  was  to  remain 
In  the  company  until  all  the  installments 
were  paid.  Appended  to  the  agreement  of 
sale  was  a  provision  that  the  price  would 
be  reduced  to  $825,  "if  paid  by  July  20th, 
1902,  In  accordance  with  two  collateral  notes 
of  $125.00  and  $150.00  granted  by  Mrs. 
Nicholas  of  even  date  herewith,"  and  was 
signed  "Heine  Piano  Co.,  J.  A.  Swan,  Mgr." 
The  notes  In  question  were  given  pursnaut 
to  this  provision.  The  court  found  that  Mrs, 
Nicholas  executed  the  notes  "in  coDsldera- 
tlon  of  the  reduction  stated  In  said  contract 
and  agreed  to  by  the  said  Heine  Piano  Com- 
pany," and  delivered  the  notes  to  Eigholz; 
that  Eigholz  "wrote  upon  the  back  of  each 
of  said  Instruments  the  words  'Heine  Piano 
Company,  per  P.  U.  Eigholz,'  and  delivered 
the  same  to  the  plaintiff  for  a  valuable  con- 
sideration"; that  the  Instruments,  at  ma- 
turity, were  presented  to  the  maker  and 
payment  demanded  and  notice  of  protest 
given  against  the  defendants  Heine  Piano 
Company  and  Eigliolz;  that  the  money  paid 
by  plaintiff  for  said  notes  was  paid  to 
Eigholz  and  by  him  paid  to  the  piano  com- 
pany with  plaintiffs  knowledge,  but  that 
the  piano  company  had  no  knowledge,  at 
the  time  Elghola  paid  the  money  to  of 
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the  existence  of  tbe  snid  notes  or  of  their 
transfer  to  plalntier  by  Elgbolz,  or  of  the  In- 
dorsement of  tbe  name  of  the  piano  com- 
pany thereon;  and  that  the  company  is  not 
estopped  to  deny  the  asency  of  Elgholz  to 
make  the  said  Indorgemont.  It  wns  farther 
found  that  Efgholz  had  no  authority  to  in- 
dorse said  Instruments  or  any  Instruments 
on  behalf  of  the  piano  company,  or  to  ex- 
ecute and  deliver  or  indorse  any  commercial 
paper  on  behalf  of  said  company;  that  he 
"was  a  salesman  In  the  employ  of  said  de- 
fendant (the  company],  and  that  his  powers 
as  agent  were  only  those  powers  which  were 
Implied  from  his  employment  by  the  de- 
fendant Heine  Piano  Company  as  a  traveling 
salesman";  that  the  instruments  sued  upon 
■"are  not  negotiable  promissory  notes,  or 
promissory  notes  at  all."  Defendant  had 
judgment,  from  which  and  from  the  order 
'denying  Its  motion  for  a  new  trial  plaintiff 
appeals  on  statement  of  tbe  case. 

Appellant  relies  on  its  specifications  to  the 
Insufficiency  of  the  evidence  to  jnstlfy  the 
findings,  as  follows:  (a)  That  at  the  time 
of  the  payment  to  the  piano  company  of  the 
money  received  on  the  notes.  It  had  no  knowl- 
edge of  their  existence  or  of  the  transfer 
by  Elgholz  to  plaintiff  or  of  the  indorsement 
thereon  in  the  company's  name  by  Eigbolz; 
(b)  that  Elgholz  bad  no  authority  to  In- 
dorse said  instnimeDts  or  any  instruments 
on  behalf  of  the  company,  or  to  execute  or 
deliver  or  Indorse  any  commercial  paper 
on  Its  behalf;  (c)  that  said  instruments  are 
not  negotiable  instruments  or  promissory 
notes.  Counsel  for  appellant  have  devoted 
much  intelligent  attention  to  the  proposition 
that  the  instruments  in  question  were  ne- 
gotiable promissory  notes;  their  brief  leaved 
nothing  to  be  desired  by  way  of  aathori^ 
or  In  point  of  reason  from  their  view  point. 
The  conclusion  we  have  reached,  however, 
makes  It  nunecessary  to  decide  the  question. 
If  Eigbolz,  as  the  court  found,  had  no  au- 
thority to  use  the  Heine  Piano  Company's 
name  as  Indorser  of  the  Instruments  sued 
npon,  and  tbe  company  was  Ignorant  of 
their  existence  and  of  the  indorsement  of 
them  In  its  name  when  the  money  was  paid 
to  the  company,  and  was  not  estopped  to 
deny  Elgholz's  agency  to  make  tbe  indorse- 
ment and  did  not  ratify  the  same,  we  do  not 
see  how  the  company  can  be  held,  whatever 
view  may  be  taken  as  to  tbe  character  of 
the  Instruments. 

There  was  evidence  that  Elgholz  and  one 
Swan  (not  a  party)  were  salesmen  of  the 
piano  company  and  were  compensated  by 
a  weekly  salary  and  a  commission  of  10  per 
cent.,  where  pianos  were  sold  on  the  in- 
stallment plan,  and  15  per  cent  on  cash 
sales;  that  neither  of  them  was  authorized 
to  sign  tbe  company's  name  to  commercial 
paper,  and  fliat  tile  only  person  connected 
witb  tt»  cunpaoy  who  bad  such  authority 


was  the  president  of  the  company,  Bfr. 
Heine,  who  in  fact  was  the  company;  tbat 
Elgholz  and  Swan  came  into  posseuhm  of 
the  Instruments  In  question  in  making  a 
sale  to  Mrs.  Mlcholas.  Swan  prepared  the 
papers,  Elgholz  made  the  indorsement,  and 
Swan  drew  the  money  from  the  bank,  tocA 
a  draft  In  favor  of  the  piano  company  for 
the  amount  less  the  discount  and  commis- 
sions, and  sent  the  draft  to  the  piano  com- 
pany, as  bad  been  done  in  other  Instances, 
turning  it  in  as  a  cash  sale.  Elgholz  tes- 
tified that  he  explained  the  whole  transac- 
tion to  Mr.  Heine,  who  ratified  it  But  this 
was  flatly  denied  by  Heine,  and  he  testified 
that  the  first  knowledge  he  or  tbe  company 
had  that  these  notes  were  In  existence  was 
when  they  were  presented  for  payment.  He 
testified  to  tbe  authority  given  Elgholz  and 
Swan  which  did  not  empower  them  to  dis- 
count the  company's  paper;  that  the  com- 
pany never  discounted  notes  and  had  no 
knowled^  of  this  transaction  until  the  notes 
were  presented  for  payment;  and  that  Elg- 
holz never  explained  the  transaction  to  falm, 
but  that  It  was  reported  as  a  cash  sale 
and  tbe  commission  paid  on  that  basis.  He 
further  testified  that  when  he  received  the 
money  it  closed  the  deal  with  Mrs.  Nicholas. 
There  was  no  evidence  from  which  the  court 
would  have  been  Justified  in  finding  that 
an  ostensible  agency  existed,  and  in  ac* 
cepting  defendant's  evidence  the  court  could 
not  have  found  otherwise  than  it  did  as  to 
the  estoppel,  nor  could  it  have  found  other- 
wise as  to  ratification.  Daniel  on  Negotiable 
Instruments  <5th  Ed.)  9  316,  is  cited  to  the 
effect  that  when  the  principal,  with  full 
knowledge  of  all  the  circumstances,  dellth 
erately  ratifies  the  lawful  act.  doings,  or 
omissions  of  another,  assuming  to  act  as 
his  agent,  he  will  be  bound  thereby  as  fully 
as  if  they  had  been  done  originally  by  his 
authority.  This  statement  of  the  rule  may 
not  be  disputed.  The  difficulty  here  Is  that 
the  court  found,  on  sufficient  evidence,  that 
tbe  principal  (Heine  Piano  Company)  had 
no  such,  or  equivalent,  knowledge,  and  hence 
there  could  have  been  no  ratification. 

Appellant  arguea  with  some  force  that,  in- 
asmuch as  Heine  knew  of  the  contract  and 
of  the  appended  provision  relating  to  the 
notes,  he  must  have  known  when  the  money 
was  sent  in  tbat  it  came  from  the  discounted 
notes,  especially  so,  as  be  testified  that  the 
receipt  of  the  money  closed  the  entire  trans- 
action with  Mrs.  Nicholas.  Against  the  in- 
ference of  Heine's  fall  knowledge  arising 
from  these  facts,  which  appellant  contcBds 
Is  irreslstibte,  Is  Heine's  positive  testimony 
that  be  knew  nothing  ONiceming  the  dto> 
counting  of  tbe  notes,  but  tbat  the  mon^ 
was  reported  as  comii^  from  a  cash  sale. 
The  trial  court  accepted  the  testimony  of 
Heine  as  against  the  inference  which  It 
mlgbt  otberwise  have  drawn  trim  tbe  test!- 
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mon7  and  oOer  drcumstancefl  In  the  case. 
Under  the  famlUar  and  well-settled  mle  of 
this  coort,  we  cannot  Interfere.  It  does  not 
appear  that  plaintiff  dlscoonted  the  notes 
upon  any  r^esentatlons  eren  of  Elgholz  or 
Swan  that  either  of  them  had  authority  to 
discount  the  note  or  sign  the  name  of  the 
company.  The  Instmmento  were  payable  to 
Elgholz  alone  and  not  In  any  represoitatlTe 
capacity,  and  the  record  la  silent  as  to  any 
Inquiry  by  plafnthf  €t  Elgbolz's  authority 
when  he  assnmed  to  use  the  name  of  the 
piano  company  as  Indorser;  plalntlfE  seema 
to  have  token  It  for  granted  that  Blgholz 
had  the  authority  which  he  ezerdaed,  and 
If  he  made  any  repres^tatlons  in  tills  re- 
gard they  do  not  appear.  It  la  trae  that 
the  Instmmento  mentioned  the  consideration 
to  be  "a  Heine  Piano  No.  11.334,"  but  Elg- 
bolz  may  liave  owned  the  piano  and  sold 
It  on  his  own  account,  so  for  as  plaintiff 
knew,  when  It  discounted  the  paper.  Indeed, 
the  Instmmente  recite  that  title  to  the  piano 
Is  to  remain  in  Elgholz  until  they  were  paid. 
In  accepUng  tbe  indorsement  of  a  stranger 
to  the  piu>er  (tbe  piano  company),  it  was 
plalntlfrs  duty  to  know  that  the  indorsemmt 
was  authorized.  Kor  did  the  fact  that  Elg- 
holz todk  a  draft  for  part  of  the  money 
In  tbe  name  of  the  company,  and  that  tbe 
company  collected  the  draft,  necessarily  im- 
ply that  the  company  had  full  knowledge 
of  the  transaction. 

Than  la  no  brief  on  file  for  respondento 
other  than  the  piano  uMupany.  Tbe  Judg- 
ment is  that  plalntiiE  toke  nothing  by  the 
action.  The  q^flcatlons  are  directed  ez- 
clnalTely  to  the  question  of  the  piano  com- 
pany'a  liability.  But  tt  Is  dahned  that  the 
maker  of  the  notes  should  be  held  liable 
as  well  as  the  piano  company.  The  court 
found  that  llrs.  Nicholas  executed  the  In- 
atnunents,  that  the  plaintiff  is  the  owner 
and  holder  thereof,  "and  that  the  same  bare 
not  been  paid  nor  any  part  thereot**  We 
cannot  see  upon  what  theory  the  deftedant, 
Mrs.  NlchoIa^  escapes  llablll^,  nor  why  Judg- 
mmt  should  not  have  beoi  giTcn  against 
her.  As  to  defoidant  Ea^lz,  plaintiff  claims 
nothli^,  and  we  suggest  nothing  aa  to  his 
llabilltT.  But  certolnly,  as  between  the  own- 
er and  hoUer  of  the  eridence  of  Indebted- 
ness and  the  makw  who  hu  received  fnll 
condd^tion.  there  Is  a  clear  and  tmmistak- 
able  liability.  Mrs.  Nicholas,  In  her  answer, 
admitted  tiie  encutlcsi  ot  tbe  Instrumoits, 
but  aTored  that  there  was  an  apeemeit 
between  her  and  Elgholz  that  no  interest 
was  to  be  charged,  and  that  if  tbe  notes 
proTlde  for  the  paymmt  of  Interest  It  was 
without  her  knowledge  or  consent  She  sub- 
mitted no  evidence  in  support  of  tbis  issue. 
The  oourt  found  that  she  executed  and  de- 
llT^wd  the  Instruments  to  Elgholz,  which  is 
a  finding  m  the  Issue  suffident  to  support 
a  ]udgm«it  In  omnectioa  with  the  other 
flndlnsib 


The  Judgment  In  so  far  as  It  aCTecta  the 
defendants  Heine  Piano  Company  and  Elg- 
holz Is  affirmed,  and  as  to  defendant  Mrs. 
Charles  Nicholas  It  Is  reversed,  with  dlre(s 
tlons  to  enter  Judgment  against  her  as  prayed 
fw  In  the  complaint  The  order  denying  the 
motion  for  a  new  trial  Is  affirmed. 

We  concur:  McI«AUGHLIN,  J.;  BUCK 
LBS,  J. 


t  Cal.  App.  15 
HANSE  V.  PniLT.TPS. 

(Court  ot  Appeal,  Third  District,  California. 
Oct.  17,  1905.) 

1.  Appeal— Review  or  Facts— Corclcsivk- 

NESS  or  FlNDIKOB. 

Where  there  is  a  snbstantial  coDfllct  in 
the  evidence^  tbe  Judgment  will  not  be  disturbed 
on  appeal. 

2.  ConTBACTS  —  MODinOATZOR  —  Wbittsh 
CONTKACTS  —  BXBCUTEn  VEBBAI.  AOBEX- 
IIENTS. 

Under  Civ.  Code,  |  1688,  providing  that  a 
written  contract  may  be  altered  by  an  executed 
oral  agreement,  a  verbal  agreement  between  a 
landlord  and  tenant  that  cattle  belonging  to 
the  latter  shoold  be  justured  free,  which  has 
been  fully  executed  bj  pasturing  cattle  there- 
under until  the  end  of  the  term,  without  any 
demand  or  claim  being  made  by  tbe  landlord 
for  itasturage,  will  modify  a  written  stipulation 
of  tbe  lease,  whereby  tbe  landlord  reserved 
the  pasture  to  himself. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contract^  {  1123 ;  vol.  32,  Cent  Dig. 
landlord  and  Tenant,  %  95.] 

Appeal  from  Superior  Court,  Kings  Oonn- 
ty,  M.  L.  Short,  Judge. 

Action  by  Barab  Hanse  against  Perry  C. 
Phillips.  From  a  Judgment  for  plaintiff 
and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.  Affirmed. 

Ij.  N.  Crowell  and  B.  C.  Cosper,  for  ap- 
pellant  B.  J.  Hudson,  for  respondent 

BUCKLES,  J.  This  Is  an  action  in  claim 
and  delivery  to  recover  the  possession  of 
two  marea  and  two  yearling  colts,  which  de- 
fendant claims  to  hold  for  a  pasturage  bill 
for  them  and  other  animals.  Judgment  waa 
for  plaiotlfT,  and  defendant  moved  for  a  new 
trial,  which  was  denied.  The  appeal  is  from 
the  judgment  and  from  the  order  denying  a 
motion  for  a  new  trial. 

On  October  18,  IDOl,  the  defendant  and  one 
T.  C.  Hodgsen,  then  the  husband  of  plain- 
tilt,  entered  into  a  written  lease  for  certain 
lands,  which  lease  was  for  one  year  from 
and  after  November  1, 1901.  Tbis  lease  con- 
tained the  following  provision  In  relation  to 
pasturage:  *The  party  of  the  first  part  re- 
serves for  himself  the  use  and  benefit  of  the 
pasturage  now  on  said  tracto  of  land,  Includ* 
lug  the  acorns  upon  and  under  the  oak  trees 
thereon,  and  also  the  right  to  gather  and 
remove  from  said  lands  the  crop  of  corn  now 
growing  thereon  and  also  the  pasturage  left 
after  the  removal  of  said  crop  ot  com." 
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Hodgsen  died  In  June,  1902.  In  October, 
1902,  and  about  a  month  before  the  lease 
would  expire  according  to  Its  terms,  defend- 
ant agreed  orally  with  the  plaintiff,  widow 
of  T.  C.  Hodgsen,  that  she  should  bare  the 
land  another  year  on  the  same  terms  contain- 
ed In  the  written  lease,  and  she  remained  In 
possession  for  another  year.  Another  oral 
agreement  was  made  between  the  parties 
that  plaintiff  should  milk  and  feed  and  care 
for  three  cows  then  on  the  place,  and  said 
cows  were  to  be  pastured  by  defendant  free, 
and  plnlntiff  was  to  take  the  milk  to  the 
creamery,  and  was  to  have  half  of  the  pro- 
ceeds and  also  one-half  of  the  calves.  The 
testimony  Is  In  the  bill  of  exceptions,  and 
it  appears  by  the  testimony  for  plaintiff  from 
at  least  two  witnesses,  that  the  horses  of 
Hodgsen,  and  of  plaintiff,  when  she  took  the 
lease  after  Hodgsen's  death  were  to  be  turn- 
ed out  on  the  pasture  of  the  leased  land  free 
of  charge,  to  which  defendant  agreed.  This 
1b  denied  by  defendant  A  question  arose 
at  the  settlement  for  the  first  year  as  to  the 
ownership  of  the  stubble  pasturage  and  the 
defendant  and  plaintiff  agreed  to  divide  It, 
and  the  stubble  was  sold,  and  they  did  divide 
the  money  received  for  it  between  them. 
Defendant's  claim  at  the  settlement  was  that 
as  be  gave  the  plaintiff  the  horse  pasture  he 
should  have  all  the  stubble,  and  then  said 
to  her  and  the  witness  Johnson,  and  in  the 
presence  of  plalntlfTs  daughter,  that  be 
wanted  all  the  stubble  the  next  year,  and  as 
she  had  her  horses  there  be  would  not  charge 
her  anything  for  them. 

I  think  it  dearly  appears  from  the  evi- 
dence in  the  case  that  defendant  was  to  fur- 
nish pasture  free  for  plalntitTs  horses  and 
the  three  cows.  At  any  rate  there  ia  a  sharp 
conflict  In  the  evidence  upon  that  point,  and 
under  the  well-settled  rule  where  there  is  a 
substantial  conflict  In  the  evidence  the  Judg- 
ment will  not  be  disturbed,  we  must  sustain 
the  Judgment  While  the  lease  contains  a 
written  agreemoit  that  defendant  reserved 
to  himself  all  the  pasture,  the  verbal  agree- 
ment that  the  horses  and  cows  should  be 
pastured  free,  had  been  fully  executed;  that 
is,  the  horses  and  cows  had  been  pastured 
under  the  terms  of  the  oral  agreement,  to 
the  end  of  the  term  before  any  demand  or 
claim  was  made  by  defendant  for  pasturage, 
and  would  therefore  be  considered  an  execut- 
ed contract,  and  to  that  extent  would  modify 
the  written  contract  in  the  lease  concerning 
pasturage.  Civ.  Code,  {  1C08.  Defendant 
took  three  mares  and  colts  away  from  plain- 
tiff October  29,  1003,  the  last  night  plaintiff 
was  on  the  premises.  There  1b  no  charge 
of  $4.93  made  in  the  bill  defendant  present- 
ed to  plaintiff  for  pasturage  from  November 
1,  1903,  to  December  7,  1003,  and  no  testi- 
mony was  given  upon  that  In  the  claim 
there  Is  an  Item  of  $54  for  bay  In  September, 
1903»  bat  there  was  no  testimony  as  to  that 


Item,  but  this  does  not  appear  to  be  a  part 
of  defendant's  cross-complaint  further  than 
It  may  appear  in  the  sum  demanded:  the 
account  served  on  plaintiff  being  for  $214, 
and  the  demand  In  the  cross-complalnt  be- 
ing for  $225.93.  As  the  judgment  must  be 
affirmed  upon  the  ground  either  that  the 
plaintiff  was  not  Indebted  to  defendant  In 
any  sum,  or  that  there  la  a  substantial  con- 
flict In  the  testimony,  and  as  she  Is  there- 
fore entitled  to  her  property  sued  for,  the 
defendant  could  have  no  lien  thereon.  The 
evideoce  warrants  the  findiogB  and  the  And- 
Ings  support  the  judgment 
The  Judgment  Is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  Me- 
LAUGHLIN.  J. 


t  CaL  App.  S» 

PEOPLE  T.  ZUELIi. 

(Court  of  Appeal,  First  District,  California. 
Oct.  24,  1905.) 

AssATTLT— Indecent  Assault— Victim— Sex. 

A  statute  provided  that  any  person  who 
shall  nniawfully  and  feloniously  commit  any 
lewd  and  lasclviona  act,  other  than  those  con- 
stituting other  crimes,  on  or  with  the  body, 
or  any  part  or  member  thereof,  of  a  child  under 
the  age  of  14  years,  with  the  intent  of  arousing 
the  passions  or  sexaal  desires  of  such  child, 
shall  be  snilty  of  a  felony.  Held,  that  the  words 
"lewd  and  lascivious,"  aa  so  used,  did  not  limit 
the  application  of  the  section  to  an  act  at- 
tempted or  committed  between  persons  of  oppo* 
site  sexes. 

Appeal  from  Superior  Court  City  and  Coon- 
ty  of  San  Francisco;  W.  P.  Lawlor,  Judge. 

Harry  B.  Zuell  was  Informed  against  for 
lewd  and  lascivious  conduct  upon  and  wltii 
the  body  of  a  dilld  under  14  years  of  age. 
l^'rom  a  Judgment  and  order  sustaining  a 
demurrer  to  the  information,  the  people  ap- 
peal. Reversed. 

Rehearing  denied  by  Supreme  Coor^  De- 
comber  22,  1005. 

U.  S.  Webb,  Atty.  Gen.,  and  Lewis  F.  By- 
ington,  Dlst  Atty.,  for  the  People.  John 
0.  Keegan  and  Daniel  O'Counell,  tor  re- 
spondent 

COOPER,  J.  The  Information  charges 
that  defendant  did  unlawfully  and  feloni- 
ously "commit  a  certain  lewd  and  lascivious 
act  upon  and  with  the  body  of  a  child  under 
the  age  of  14  years,  to  wit,  George  B. 
Fineher,  of  the  age  of  13  years,  with  the  In- 
tent then  and  there  to  arouse,  appeal  to, 
and  gratify  the  lust  passions,  and  sexual 
desires  of  the  said  Harry  B.  Zuell  and  the 
said  George  B.  Fineher."  Then  follows  a 
statement  of  the  acts  of  the  said  defendant 
The  defendant  demurred  to  the  information 
upon  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  crime,  In  that  the 
act  charged  is  alleged  to  have  been  committed 
between  two  male  persons.  The  court  sus- 
tained the  demurrer  and  held  "that  the  worda 
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'lewd  and  laBclvlouB,'  as  used  In  the  statute, 
bad  reference  only  to  an  act  attempted  or 
committed  between  persons  of  the  opposite 
sex."  Tlie  people  prosecute  tblB  appeal  from 
tbe  judgment  and  order  sustaining  tbe  de- 
murrer. An  Information  Bimllar  to  the  one 
hero  was  held  by  this  court  to  atate  facts 
sufficient  to  contstltute  a  public  offense  In 
People  T.  Curtis  (May  22,  1905)  SI  Pat  674. 

Upon  the  authority  of  that  caae,  the  Jndf- 
ment  and  order  are  rerersed. 

We  concur :  HARBISON,  P.  J. ;  HALL,  J. 


7  Cal.  Unrep.  2U 

UNION  COLLECTION  CO.  t.  NATIONAL 
FERTILIZER  CO. 

(Conrt  o{  Appeal,  First  District.  California. 
Oct  24, 1905.^ 

ASSIOHHENT— ACTIOn   BT  ABSIOKBB— PUAD- 

INQ. 

Where  a  complaint  alleged  that  defendant 
was  Indebted  to  plaintifTs  aasigoor  for  serrices 
tendered  at  defendant's  special  instance  and  re- 
quest between  certain  dates;  that  the  services 
were  reasonably  worth  $1,030,  which  had  not 
been  paid,  except  tbs  sum  of  f46;  that  tbs 
claim  was  assigned  to  pUuntilE  on  a  certain 
day.  two  days  before  the  services  were  fully 
performed;  and  that  tbe  plaintiff  ever  since 
has  been,  and  now  is,  the  owner  and  bolder 
thereof — stated  a  cans*  of  action ;  it  being  Im- 
material when  the  aaaignment  was  made. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thomas  F.  Gra- 
ham, Judge. 

Action  by  the  Union  Collection  Company 
against  tbe  National  Fertilizer  Company. 
From  a  Judgment  in  favor  of  plalntUt,  de- 
fendant appeals.  Affirmed. 

Kinley  ft  Klnley,  for  appellant  P.  A.  Ber- 
gerot,  for  respondent 

COOPRK.  J.  This  appeal  Is  from  the 
Judgment  on  the  judgment  roll  alone.  Tbe 
complaint  states  facts  sufficient  to  constitute 
a  cause  of  action.  It  alleges  that  the  defend- 
ant became  indebted  to  plaintiff's  assignor 
for  services  rendered  at  defendant's  special 
instance  and  request  between  tbe  1st  day  of 
June,  1901.  and  the  31st  day  of  July,  1902; 
that  such  services  were  of  the  reasonable 
value  of  $1,050,  and  the  same  has  not  been 
paid,  except  tbe  sum  of  $46.  The  assign- 
ment to  plaintiff  Is  alleged  to  have  been 
made  on  the  29th  day  of  July,  1902,  two  days 
before  the  services  were  folly  performed. 
Tbe  complaint  states  that  by  reason  of  the 
assignment  tbe  plaintiff  "ever  since  baa  been, 
and  DOW  Is,  tbe  owner  and  holder  thereof." 
It  does  not  concern  the  defendant  as  to  when 
the  indebtedness  was  assigned  to  plaintiff. 
The  findings  follow  the  complaint  and  are 
anfficlent 

There  Is  no  merit  In  this  appeal,  and  the 
judgment  is  affirmed,  with  $100  damages 
to  respondent 

.We  concur:  HARRISON,  P.  J.;  HALL,  J. 


•    _  _  JCal.  App.61 

DAKAN  T.  SUPERIOR*  COURT  OF 
SANTA  CRUZ  COUNTY. 

(Court  of  Appeal,  First  District  California. 
Oct  21,  1905.) 

1.  VENCE^HANaE—PBocEEDiKas— Applica- 
tion OF  Statute. 

Code  Civ.  Proc  |  896,  aathorizing  the 
trial  Of  an  action  in  the  county  in  which  it  Is 
commenced,  although  It  is  not  the  proper  coun- 
ty, unless  defendant  "at  the  time  he  appears 
and_  answers  or  demurs  files  an  affidavit  of 
merits  and  demands"  a  trial  In  the  proper 
county,  is  inapplicable  to  a  motion  for  a  change 
of  the  place  of  trial,  under  section  397,  on  the 
ground  of  disguaiiScation  of  the  judge. 

Note.— For  cases  in  point,  aee  vol  4SL 
Cent  Dig.  Venue,  H  94-37.]  »>» 

2.  PBORiBmoN— Wekt  Obahted—Bxcbsb  or 

JUBISniCTIOM. 

The  writ  of  prohibition  Is  granted  only 
when  the  proceedings  of  the  Inferior  tribunal 
are  without,  or  are  in  excess  of,  its  Jurisdiction. 

[Ed.  Note.— For  cases  in  point  see  toL  dOi 
Cent  Dig.  Prohibition,  §  1.]       -  ■««  tw.  «^ 

&  JtJDQXS  —  DlSQUALinCATIOR  TO  AOT— Bf- 

FECT  OB  Jurisdiction. 

Under  Code  Civ.  Proc.  I  897,  authoriBlng 
a  change  of  the  place  of  trial  where  the  judge 
Is  disqualified  from  acting,  the  disqualification 
of  tha  Jud«e  of  the  superior  court  of  a  county 
deprives  falm  of  authority  to  render  judgment 
but  does  not  deprive  the  court  of  JnrlsdictioB.  of 
a  cause  properly  brought  in  that  county. 

[Ed.  Note. — For  eases  in  point  see  vol.  29. 
Cent  Dig.  Judges,  H  236-2fe] 

4.  Sake— BuBDEH  of  Paoor. 

There  is  no  presumption  that  a  Judge  Is 
disqualified,  and  the  party  seeking  a  change  of 
the  place  of  trial  on  the  ground  of  his  disquali- 
fication, in  accordance  with  Code  Civ.  Proc.  | 
397,  has  the  burden  of  presenting  facts  ehowinf 
Buch  disqualification. 

[Ed.  Note.— For  eases  In  point  see  vol.  29, 
Cent  Dig.  Judges  |  229.] 

6.  Pbohibitioh  —  PrrmoN  —  Statement  or 

Facts. 

A  petition  for  a  writ  of  prohibition,  based 
on  the  ground  of  the  disq:ualificati<m  of  a  Judge 
of  the  superior  court,  must  show  facta  which 
will  establish  such  disqualification. 

[Ed.  Note. — For  cases  in  point  see  voL  40l 
Cent.  Dig.  Prohibition,  {  69.] 

6.  Venue  —  Motions  roa  Ohanob— AnrDA* 
TITS  AND  Statements. 

On  a  motion  for  diange  of  the  place  of  trial 
on  the  ground  of  disqualification  of  the  judge, 
under  Code  Civ.  Proc.  f  897,  only  the  facts  set 
forth  in  affidavits  filed  in  support  of  the  motion 
can  be  considered ;  and  statements  in  tbe 
notice  of  motion  as  to  the  grounds  upon  which 
it  will  be  made  are  not  open  to  consideration, 

7.  Judges— DisqiTALxnciATiox*-AniDAVn»— 

SUETICIENCT. 

Affidavits  in  support  of  a  motion  for 
change  of  venue,  under  Code  Civ.  Proc.  t  897, 
on  the  ground  of  disqualification  of  the  judge, 
stating  that  plaintiff's  attorney  bears  great  ani- 
mosity towards  defendant  and  is  a  close  friend 
and  adviser  of  the  judge,  who  knows  of  such 
animosity,  and  on  account  thereof  shows  great 
partiality  and  favoritism  to  the  attorney  in 
opposition  to  the  interests  of  defendant  are  in- 
sufficient to  disquali^  the  judg& 

[Ed.  Note.— For  cases  In  point  see  vol.  48. 
Cent.  Dig.  Venne,  H  71,  74;  toL  29,  Cent  Ptf 
Judges,  t  187.] 
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&  V«inj»— Changx— NoTic*  ow  Morion— Ef- 
Ficr. 

The  fflTing  of  notice  of  motion  tor  ft  cbanf* 
of  venue,  ander  Code  CIt.  Pnc  I  807,  for  dia- 
gaallQcatioD  of  the  Judge,  does  not  deprive  the 
court  of  Jurisdiction  to  proceed  witii  tlie  trial 
of  the  action. 

i4^11catloa  by  Thomas  B.  Dakan  for  a  writ 
of  problbltion  against  the  superior  court  of 
the  county  of  Santa  Cruz.  Denied. 

Charles  B.  Xounger,  Jr.,  for  petitioner. 

HARRISON,  P.  J.  Application  for  a  writ 
of  prohibition.  The  petitioner  Is  the  respond- 
ent In  an  action  pending  before  the  superior 
court  la  Santa  Cruz  county.  Issues  lo  the 
action  were  joined  June  26. 1905,  by  his  filing 
an  answer  to  the  complaint  The  case  ai>- 
pears  to  bave  been  set  down  for  trial  for 
October  19th,  and  on  that  day,  before  the  trial 
of  the  action,  the  defendant  (petitioner  here- 
in) filed  and  served  upon  the  plaintiff's  at- 
torney a  notice  that  he  would  malte  a  motion 
before  said  court  on  October  27th  for  a  change 
of  the  place  of  trinl,  upon  the  ground  that  the 
Judge  of  said  superior  court  Is  disqualified 
from  acting  therein,  and  that  be  cannot  have 
a  fair  and  Impartial  trial  In  said  superior 
court,  by  reason  of  the  bias  and  prejudice  of 
the  said  Judge.  Annexed  to  said  notice  of 
motion  were  two  affidavits,  which  be  stated 
would  be  read  In  support  thereof — one  by 
Charles  B.  Younger,  Jr.,  to  the  effect  that 
certain  property  claimed  by  him  bad  been  at- 
tached In  the  action  and  would  be  sold  by  the 
Bherlfl  in  case  the  plaintiff  should  recover 
judgment;  and  the  other  by  the  defendant,  In 
which  he  stated  that  the  attorney  for  the 
plaintiff  is  a  close  friend  and  adviser  of  the 
Judge  of  the  court,  and  bears  great  animosity 
towards  the  defendant,  which  fact  Is  well 
known  to  the  Judge,  and  that  the  Judge,  on 
account  of  his  close  friendship  with  said 
attorney  and  his  knowledge  of  said  animosity, 
shows  and  has  shown  great  partiality  and 
favoritism  to  said  attorney  in  all  actions  In 
said  court  where  said  attorney  opposes  the  in- 
terests of  the  defendant  The  defendant's 
attorney  Informed  the  Judge  at  2  o'clock  p.  m. 
of  October  Idtb,  In  open  court  that  said  notice 
of  motion  with  the  affidavits  annexed  thereto 
had  been  filed  and  served,  and  also  of  their 
contents.  After  being  so  informed  the  Judge 
announced  that  he  would  ^oceed  with  the 
trial  of  tbe  cause,  notwlthstandli^  the  filing 
of  said  notice  of  mottc»i,  wbweupon  the  at- 
torney for  the  defendant  objected  to  tbe 
action  of  the  court  on  the  ground  that  it  bad 
no  Jurisdiction  to  proceed  with  the  trial  of  the 
actlOD  nutil  said  motion  was  beard  and  de- 
tmnlned.  The  Judge,  however,  commenced 
tt»  trial  at  fha  came,  and  tito  dtfendant 


REPORTEB.  (GlL 

alteges  ttiat  be  will  proceed  tiwrewlth,  nnleaa 
restrained  this  court  Wherefore  be 
makes  thla  application  for  a  writ  of  prohi- 
bition. 

As  the  defendant  did  not  ask  the  court  *^ 
secure  tbe  snrlcea  <MC  some  other  Jut^e,"  and 
did  not  file  or  aem  affidavits  "at  least  one 
day  before  tbe  day  set  for  the  trial,"  hla  pro- 
ceedings were  not  taken  under  secticm  171^ 
Code  Glr.  Proc,  but  are  to  be  taken  as  being 
brought  under  section  397,  Code  Civ.  Proc. 
The  motlcm  is  not  based  upon  the  ground 
that  the  action  was  not  commenced  In  tbe 
proper  county  for  the  trial  thereof,  and  the 
requisites  of  section  396  are,  therefore,  not  ap- 
plicable. 

The  writ  of  prohibition  Is  granted  only 
when  the  proceedings  of  the  inferior  tribunal 
are  without  or  In  excees  of  its  jurisdiction. 
Although  the  disqualification  of  the  Judge  of 
tbe  superior  court  of  a  county  will  deprive 
him  of  authority  to  render  judgment  In  any 
action  fn  that  court  It  does  not  take  from  the 
court  Jurisdiction  of  a  cause  properly  brought 
In  that  county.  There  Is  no  presimiptlon  that 
a  Judge  Is  disqualified;  and,  if  a  party  would 
aeek  a  change  of  the  place  of  trial  of  tbe 
action  upon  that  ground,  the  burden  la  upon 
him  to  present  facts  showing  such  disqualifi- 
cation. Whether  it  exists  Is  a  Judicial  ques- 
tion, to  be  determined  by  the  tribunal  t>efon 
which  It  la  presented,  and  an  aivHcatlon  for  a 
writ  of  prohibition  based  upon  this  ground 
must  present  to  tbe  court  facts  which  will 
establish  tbe  disqualification  of  the  Judge. 

Neither  In  tbe  petition  herein,  nor  In  the 
afildavlts  which  were  attached  to  the  notice 
of  motion,  is  there  set  forth  the  existence  of 
any  bias  or  prejudice  on  the  part  of  the  Judge, 
or  any  fact  showing  Ills  disqualification  to 
hear  and  determine  the  action  before  him. 
The  atatem»t  In  the  notice  of  motion  of  the 
grounds  vjfou  which  the  motion  would  ba 
made  are  not  to  be  considered  In  determining 
whether  such  disqualification  exists.  Only 
the  facts  set  forth  In  the  affldavlti  in  support 
of  the  motion  can  be  considered  for  that  pur- 
pose, and  these  are  Insufficient  to  show  any 
disqualification  of  tbe  Judge,  or  that  tbe  de- 
fendant could  not  have  a  Calr  and  Impartial 
trial  before  him. 

By  giving  the  notice  of  motion  the  defend- 
ant did  not  take  from  the  court  jurisdiction  to 
proceed  with  the  trial  of  the  action.  If  the 
motion  should  be  granted,  and  the  Judge  be 
held  to  be  disqualified.  Its  previoua  action 
would  be  set  at  naught;  but  if  the  moUoa 
should  be  denied,  its  action  would  not  tM 
affected  thereby. 

Tbe  appUcatltm  for  tbe  writ  la  denied. 

Weamcor:  COOPBB,J,;  HALI^J. 
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ANGLO-AMERICA?!  CANATGRE  CO., 
Appellant,  v.  EGI,  Appellee.  (Civ.  GSO.) 
(Supreme  Court  of  Arizona.  Jan.  19,  1890.) 
Appeal  from  District  Court,  Maricopa  County; 
before  Justice  Webster  Street.  Joseph  H.  Kib- 
bey,  for  appellee.  No  opinion.  Affirmed- 


ANGLO-AMERICAN  CANAIGRB  CO., 
Appellant,  v.  HIRASU.  Appellee.  (Civ.  fi87.) 
(Supreme  Court  of  Arizona.  Jan.  19,  1899.) 
Appeal  from  District  Court,  Maricopa  Couoty ; 
before  Justice  Webater  Street.  Joaeph  H.  Kib- 
be7t  for  appellee.  No  opinion.  Affirmed. 


ANGLO-AMERICAN  CANAIGRB  CO., 
Appellant,  v.  IMATO,  Appellee.  (Civ.  fiSH.) 
(Supreme  Court  of  Arizona.  Jan.  19,  1899.) 
Appeal  from  District  Court,  Maricopa  County ; 
before  J>i8tice  Webster  Street  Joseph  H.  Kib- 
ber,  for  appellee.  No  (pinion.  Affirmed. 


ANGLO-AMERICAN  CANAIGRB  CO., 
Appellant,  t.  MASUI,  Appellee.  (Civ.  C<Sfi.) 
(Supreme  Court  of  Arizona.  Jnn.  19,  1899.) 
Appeal  from  District  Oourt,  Maricopa  County ; 
before  Justice  Webster  Street  Joseph  II.  Eib- 
hef,  for'  appellee.  No  oplnloii.  Affirmed. 


ANGLO-AMBRTCAN  CANAIGRB  CO., 
Appellant,  v.  MITALO,  Appellee.  (Civ.  G89.) 
(Supreme  Court  of  Arizona.  Jan.  19,  1899.) 
Appeal  from  District  Court,  Maricopa  County ; 
before  Justice  Webster  Street.  Joseph  H.  Elb- 
bey,  for  appellee.  No  opinion.  Affirmed. 


ANGLO-AMERICAN  CANAIGRB  CO., 
Appellant,  r.  SUGETA,  AppeUee.  (Civ.  6fCi.) 
(Supreme  Court  of  Arizona.  Jan.  19,  1899.) 
Appeal  from  District  Court,  Maricopa  Couuty ; 
before  Justice  Webster  Street  Joseph  H.  Eib- 
bey,  for  appellee.  No  opinion.  Affirmed. 


ANGLO-AMERICAN  CANAIGRB  CO., 
Ajppellant,  v.  TANAKA,  Appellee.  (Ciy.  684.) 
(Supreme  Court  of  Arixona.  Jan.  19,  1899.) 
Appeal  from  Distrfct  Court,  Maricopa  County ; 
before  Jostice  Webster  Street  Joseph  H.  Kib- 
tej,  for  appellee.  No  opinion.  AflSrmed. 


ATtiANTIO  ft  P.  R.  CO.  et  al.,  Appellants, 
T.  DEFIANCE  CATTLE  CO.,  Appellee. 
(Civ.  502.)  (Supreme  Court  of  AriKona.  Jan. 
20,  1898.)  Appeal  from  District  Court  Ya- 
vapai County  :  before  Justice  John  J.  Hawkins. 
Berndon  &  Norris,  for  appellants.  J.  F.  Wil- 
Bon,  for  appellee.  No  opinion.  Affirmed. 


BARNES,  Appellant  v.  TERBITORT  Re- 
spondent (Cr.  128.)  (Supreme  Court  of  Ari- 
zoua.  Oct.  1,  1898.)  Appeal  from  District 
Court  Cochise  County.  C.  F.  AInsworth,  Atty. 
Gen.,  for  the  Territory.  No  oiduion.  Affirmed. 


BETIS,  Appellant,  T.  TERRITORT,  Re- 
spondent (Cr.  135.)  (Supreme  Court  of  Ari- 
■ona.  Febb  10^  1889.)   Appeal  from  District 


Court  Cocblae  County;  before  Justice  Georne 
R.  Davis.  Georse  W.  Swain,  for  appellant 
C.  F.  Ainsworth,  for  the  Territory.  No  opinion. 
Affirmed. 


BILLUPS,  Plaintiff  in  Error  v.  JOHNSON 
et  al..  Defendants  in  Error.  (Civ.  580.)  (Su- 
preme Court  of  Arizona.  Jan.  19,  1898.)  Er- 
ror to  District  Court.  Maricopa  County;  be- 
fore Justice  A.  G.  Baker.  R.  E.  Dagga  and  A. 
J.  Drag^,  for  plaintiff  io  error.  W.  H.  StiU 
well,  for  defendants  ia  error.  No  opinion. 
Dismissed. 


BILLUPS,  Appellant  v.  JOHNSON  et  al.. 
Appellees.  (Civ.  (l.^>0.)  (Supreme  Court  of 
Arizona.  Feb.  2,  1890.)  Appeal  from  Dis- 
trict Court,  Maricopa  County :  before  Justice 
A.  C.  Baker.  H.  E.  Dagzs  and  A.  J.  Da^gs, 
for  appellant  W.  H.  Stilwell  aad  Joseph 
Campbell,  for  appellees.  Mo  opinicm.  Affirmed. 


DAQGS  et  al..  Appellants,  v.  WALKER  et  al.. 
Appellees.  (Civ.  601.)  (Supreme  Court  of 
Arizona.  Jan.  IS,  1898.)  Appeal  from  District 
Court  Maricopa  County;  before  Justice  A.  C 
Baker.  A.  J.  D^fg'^  for  appellants.  Millay  ft 
Bennett,  tat  appelleeB.  No  opinion.  Dismissed. 


DAQGS  et  al..  Plaintiffs  In  Error,  v.  WALK- 
ER et  al..  Defendants  in  Error.  (Civ.  6.">5.) 
(Supreme  Court  of  Arizona.  March  15,  1899.) 
Error  from  District  Court,  Maricopa  Coun^; 
before  Justice  A.  C.  Bak«-.  A.  J.  Daggs.  for 
plaintiff  in  error.  Walter  Bennett  for  defend- 
ants in  error. 

PER  CURIAM.  We  find  the  record  in  this 
case  very  much  the  same  as  we  found  the  record 
of  proceedinn  in  tbe  case  of  Johns  v.  Bank 
(just  decided)  6  Ariz.  290,  56  Pac  7^5.  We 
find  the  writ  of  error  in  this  case  to  be  directed 
to  the  sheriff,  instead  of  to  the  defendant  In 
error.  We  also  find  that  this  cause  was  aa  ap- 
peal to  the  Supreme  Court  in  the  January  term 
of  1808.  and  upon  motion  of  appellee  was  dia- 
missed ;  that  immediately  upon  dismlcsal  of 
the  appeal  a  writ  of  error  was  sued  out  For 
these  reasons,  on  the  authority  of  the  case  of 
Oadman  v.  Copper  Company,  4  Ariz.  413,  7S 
Pac.  1109,*  and  upon  the  authority  of  Johns  r. 
Bank,  supra,  the  writ  of  error  is  dismissed. 


DE  GROFF,  Plaintiff  in  Error,  v.  WAGNER, 
Defendant  in  Error.  (Civ.  657.)  (Supreme 
Court  of  Arizona.  Jan.  11,  1899.)  Error  from 
District  Court  Pima  Oounty;  before  Justice 
George  R.  Darla.  Charles  Blenman,  for  de- 
fcndant  in  error.  No  opinion.  Affirmed. 


DUNCAN.  Appellant,  v.  SOTO.  Appellee. 
(Civ.  601.)  (Supreme  Court  of  Arizona.  Jan. 
14,  1899.)  Appeal  from  District  Court,  Pima 
County;  before  Justice  George  R.  Davis. 
Rochester  Ford,  for  appellant.  Barnes  ft  Mar- 
tin, for  ai»pellee.  No  irplnlon.  Affirmed  on 
stipulation. 

*No  written  opinion. 
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FARMERS'  &  MKUCnANTS*  BANK.  Ap- 
pellant. V.  MURRAY.  Appellpe.  (Civ.  (!'.'..) 
(Supreme  Court  of  Arizona,  March  15,  IfiOO.) 
Appeal  from  District  Court.  Maricopa  County ; 
before  Justice  Webster  Street.  W.  J.  Kines- 
bury,  for  appellant.  Thontaa  E.  Flannigan,  for 
appellee. 

SIX) AN.  J.  The  Jna^mntt  of  the  lower  coort 
in  this  case  ia  affirmed,  upon  the  authority  of 
Banking  Company  7.  Murrav  (decided  at  this 
term)  6  Aria.  215.  HG  Pac.  728:  the  questionB 
considered  and  determined  in  that  case  bein« 
conclusiTe  of  the  propositions  Involved  in  this 
cose: 

DO  AN  and  DAVIS,  JJ^  concnr. 


GIROUX.  Appellant  r.  SCHUERMAN.  Ap- 
pellee. (Civ.  G&T.)  (Supreme  Court  of  Ari- 
sona.  March  16.  1890.)  Appeal  from  District 
Court,  Xavapai  County;  before  Justice  R.  G. 
Sloan.  Herndon  ft  Norris,  Prank  B.  Corbett, 
and  John  J.  Hawldns,  for  appellanL  F.  E. 
Brooks,  T.  W.  Johnston,  and  W.  H.  Barnes, 
for  appellee.  Mo  opinion.  DlsmiMed  by  con- 
sent. 


GUNN,  Plaintiff  in  Krror,  v.  OLD  DOMIN- 
ION COPPER  MINING  &  SMELTING  CO.. 
Defendant  in  Error.  (Civ.  708.)  (Supreme 
Court  of  Artsona.  Nov.  1,  1899.)  Elrror  from 
District  Court,  Gila  County ;  before  Justice  F, 
M.  Doan.  Eldwards  &  Eldwards.  for  defendant 
in  error.  No  opinion.  Affirmed. 


HAMPSON,  Appellant,  v.  DTSART,  Appel- 
lee. (Civ.  626.)  (Supreme  Court  of  Arizona. 
June  2,  1809.)  Appeal  from  District  Court, 
Graham  Countv;  before  Justice  F.  M.  Doan. 
Barnes  &  Martin,  for  appellant.  John  McGow- 
an,  Diat  Atty.»  and  Lovell  ft  Satterwhite,  for 
appellee. 

PER  CURIAM.  The  appellant,  J.  H.  Hamp- 
eoD.  brought  suit  In  the  court  below  against  toe 
appellees,  Frank  Dysart,  treasnrsr  and  ex  of- 
ficio tax  collector  of  Graham  county,  and  Ar- 
thur Wight,  sheriff  and  ex  officio  assessor  of 
■aid  county,  to  aojoin  the  collection  of  certain 
taxes  alleged  to  have  been  illegally  assessed 
against  him  for  the  year  1896  upon  personal 
property.  This  case  was  submitted  upon  the 
same  briefs  and  abstract,  and  is  conceded  to  in- 
volve the  same  questions,  as  that  of  Hampson 
V.  Adams  (decided  at  the  present  term)  0  Ariz. 
385,  57  Pac.  621.  For  the  reasons  given  in  the 
opinion  in  that  cane,  the  judgment  here  U)peal- 
ed  from  is  also  affirmed. 


JOHNS,  Appellant,  v.  PnOCNTX  NAT. 
BANK,  Appellee.  (Civ.  600.)  ( Supreme  Court 
of  Arizona.  Jan.  18,  18i:>8.)  Appeal  from  Dis- 
trict Court,  Maricopa  County ;  before  Justice 
A.  C.  Baker.  A.  J.  Dnggs,  for  appellant.  L. 
H.  Chalmers,  for  appellee.  No  opinion.  Dis- 
missed. 


JOHNSTON  et  al..  Appellants,  v.  ROLSTON 

et  al..  Ajipellees.  (Civ.  (h(>.)  (Supreme  Coort 
of  Arizona.  Jan.  11,  ISOO.)  Appeal  from 
District  Court.  Cochi.se  Countv ;  lipfore  Jus- 
tice J.  J.  ilawkini*.  Allen  R.  English,  for  ap- 
pellants. CharleH  S.  Clurk,  for  apitetiees.  Iso 
opinion.  Dismissed. 


LYNCH.  Applicant  v.  PRICE,  Respond-nt 
(Civ.  697.)  (Supreme  Court  of  Arizona. 
June  2,  18!)0.>  Application  for  a  Writ  of  Pro- 
hihitioQ  to  District  Court,  Graham  Countv;  b**- 
fore  Justice  F.  M.  Doan.  Moorman  ft  McFnr- 
land.  for  applicant.  Frank  B.  I^iae,  for  re- 
sponde&L  No  opinion.  Writ  denied. 


MESA  CITY  BANK.  Appellant  t,  MUR- 
RAY.  Appellee.  (Civ.  674.)  (Sunreme  Coort 
of  Arizona.  March  15,  1899.)  Appeal  from 
District  Court  MarlcOTia  County:  before  Jus- 
tice Webster  Street.  \V.  J.  Kinesbury.  for  ap- 
pellant. Thomas  E.  Flannigan,  for  appellee. 

8IX)AN,  J.  Upon  the  authori^  of  the  case 
of  Banking  Company  v.  Murray  (decided  at 
this  term  of  the  court)  6  Aris.  215,  56  Pac. 
728,  which  involved  the  same  propositions  raised 
by  the  record  in  this  case,  the  Judgment  of  tbe 
lower  court  is  affirmed. 

DOAN  and  DAVIS,  JJ„  concur. 


MORALES.  Appellant  TERRITORT,  B*- 
■pondent.  (Cr,  122.)  (Sapreme  Court  of  Ari- 
Bona.  Feb.  23,  1898.)  Appeal  from  District 
Court  Coconino  County;  before  Justice  R.  K 
Sloan.  George  W.  Glowner.  for  appellant, 
O.  F.  Ainsworth.  Atty.  Gen.,  for  the  Twritory. 

PER  CURIAM.  In  the  district  coort  the 
defendant  Anastado  Morales,  was  tried  and 
convicted  of  the  crbna  of  burglarr.  He  appeals 
from  the  Judgment  reDderekf  against  him  and 
from  an  order  refusing  him  a  new  Irial.  It  is 
contended  for  reversal  that  the  trial  court  erred 
in  refusing  instructions  offered  by  the  deJen^ 
ant ;  bnt  an  inspection  of  the  noard  fails  to  dis- 
close what  if  any,  instructions  were  request^ 
by  the  defendant  and  an  examination  of  all  the 
instructions  shown  to  have  been  given  or  refused 
satisfies  us  that  the  jury  wasproperly  charged 
as  to  the  law  of  the  case.  We  tiiink  the  evi- 
dence fully  supports  the  verdict  and  find  no  er- 
ror In  any  of  the  proceedings.  Iht  Jodgmoit 
la  therefore  affirmed. 


NATIONAL  BANK  OF  ARIZONA,  Appel- 
lant V.  MURRAY,  Appellee  (Ciy.  641.)  iSo- 
prane  Court  of  Arizona.  March  16,  1899.) 
Appeal  from  District  Conrt  Maricopa  County ; 
before  Justice  Webster  Street  Joseph  Camp- 
bell, for  appellant  Walter  Bennett,  for  a^ 
pel  lee. 

SLOAN,  J.  This  was  an  action  brought  by 
the  National  Bank  of  Arisona  to  restrain  D.  L. 
Murray,  as  treasurer  and  ex  officio  tax  collector 
of  Maricopa  county,  from  proceeding  to  collect 
by  sale  of  the  bank's  property,  the  taxes  as 
assessed  against  the  said  bank  for  the  year  1S97. 
Judgment  was  rendered  against  the  rank,  from 
which  judgment  the  bank  has  appealed.  The 
contention  on  the  part  of  appellant  involves  two 
propositions,  which  were  considered  and  passed 
upon  in  the  case  of  Banking  Co.  v.  Murray 
(decided  at  this  term  of  the  court)  6  Ariz. 
215,  56  Pac.  728,  namely:  (1)  The  regulari^ 
of  an  assessment  of  the  shares  of  stock  of  a 
bank  in  the  name  of  the  bank.  (2)  If  irregu- 
lar, whether  such  an  irregularis  is  sufficient  to 
vrarrant  the  equitable  interference  hijunc- 
tion  to  restrain  the  collection  of  the  taxes  upon 
such  shares  of  stock  so  assessed.  In  the  case 
referred  to  we  held  that  while  the  assessmpjt 
of  the  shares  of  stock  in  the  name  of  a  bank 
was  irregular,  yet  it  was  not  such  an  irregular- 
ity as  would  avoid  the  tax  or  call  for  the  Idp 
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tprfeienee  of  a  conrt  of  pqnlty;  and  upon  au- 
thority of  this  case  the  Juilement  of  the  district 
court  in  affirmed. 
DAVIS  and  DOAN.  JJ..  coacur. 


NEWMAN",  Appellant,  t.  VAUGHN,  Ap- 
pellee. (Cir.  e*29.)  (Supreme  Court  of  Ari- 
zona. Jan.  31,  t808.)  Appeal  from  District 
Court,  Cochiae  County.  James  lieilljr,  for  ap- 
pellee. No  opinion.  Affirmed. 


OLD  DOMINION  COMMERCIAL  CO..  Ap- 
pellant, V.  NEEDHAM.  Appellee.  (Civ.  R8.3.) 
(Supreme  Court  of  Arizona.  Jan.  17,  1898.) 
Appeal  from  I>istrict  Court.  Gila  County ;  be- 
fore Justice  Uwen  T.  Bouae.  J.  S.  Sniffen, 
for  appellant.  Edvards  A  Stoneman,  for  ap- 
pellee. No  opinion.  Afflnned. 


OLD  DOMINION  COMMERCIAL  CO.,  Ap- 
pellant. V.  UNITED  BLODGE  MINES,  Appel- 
lee. (Civ.  .W."!.)  (Supreme  Court  of  Arlxooa. 
Jan.  17.  1898.)  Appeal  from  Diatrlct  Court, 
Oila  County;  before  Justice  Owen  T.  Rouse. 
Sniffen  ft  Rice,  for  appellant  Edwards  & 
Stoneman,  for  appellee.  Ao  opinion.  Affirmed. 


OWENS  WATER  CO.,  Appellant,  t.  SAGI- 
NAW SOUTHERN  R.  CO.,  Appellee.  (Civ. 
633.)  (Supreme  Court  of  Arizona.  Feb.  2, 
1899.)  Appeal  from  District  Court,  Mohave 
County;  before  Justice  R.  B.  Sloan.  Ed- 
mund Burke,  for  appellant.  B.  M.  Doe  and  C. 
M.  Fraxier,  for  appellee.  No  opinion.  Dis- 
missed for  want  of  prosecution. 


ROSENBERG,  Appellant,  PHCENIX 
WHOLESALE  MEAT  CO.,  Appellee.  (Civ. 
6SO0  (Supreme  Court  of  Arizona.  Jan.  19, 
3899.)  Appeal  from  District  Court,  Maricopa 
County:  before  Justice  Webster  Street.  Jo- 
seph II.  Kibbey,  for  appellant.  Hamilton  & 
Armstrong,  for  appellee.  No  opinion.  Dia- 
misacd. 


SANTA  F6,  P.  &  P.  RT.  CO.,  Appellant. 
T.  BRILL.  Appellee.  (Civ.  044.)  (Supreme 
Court  of  Arizona.  Nov.  1,  1899.)  Appeal  from 
Dia^ict  Court,  Maricopa  County ;  before  Jus- 
tice Webster  Street.  T.  W.  Johoston.  L.  H. 
Chalmers,  and  W.  C.  Campbell,  for  appellant. 
Baker  &  Bennett,  for  appellee.  No  opinion. 
Pismissed  on  atipolation. 


SANTA  Ffi,  P.  &  P.  RT.  CO.,  Appellant, 
r.  BRILL.  Appellee.  (Civ.  045.)  (Supreme 
Court  of  Arizona.  Not.  1, 1809.)  Appeal  from 
District  Court,  Maricopa  <3ounty;  before  Jus- 
tice Webster  Street  T.  W.  Johnston  and  L. 
H.  Chalmers,  for  appellant.  Baker  &  Bennett, 
for  appellee.  No  opinion.  Dismissed  on  stipu- 
lation. 


-  SCOTT,  Appellant,  TERRITORY.  Re- 
spondent. (Cr.  131).)  (Supreme  Court  of  Ari- 
zona. Feb.  2,  1899.)  Appeal  from  District 
Court,  Uila  County;  before  Justice  F.  M.  Doan. 
George  J.  Stoneman.  C  T.  Clark,  and  Owen 
T.  House,  for  appellant.  C.  F.  Ainsworth,  for 
the  l>erritor7*  No  opinion.  Dismissed. 


SOTO.  Appellant.  T.  TERRTTORT,  Re- 
spondent. (Cr.  129.)  (Supreme  Court  of  Ari- 
zona. Feb.  2.  1800.)  Appeal  from  District 
Court,  Pima  CJounty ;  before  Justice  Geors"  R. 
Davis.  A.  Orfila,  for  appellant.  C,  F.  Ains- 
worth, for  the  Territory.  No  opinion.  Af- 
firmed. 


SUTHERLAND.  Appellant,  t.  MALDONA- 
DO.  Appellee.  (Civ.  013.)  (Sopreme  Court 
of  Arizona,  Jan.  18,  1898.)  Appeal  from  Dis- 
trict Court,  Pinal  County;  before  Justice  Owen 
T.  Rouse.  S.  AI.  Franklin,  for  appellee.  No 
opinion.  Affirmed. 


UNITED  STATES,  Anpellant  ▼.  DAWES  et 

al..  Appellees.  (Civ.  028.)  (Supreme  Court  of 
Arizona.  Jan.  31.  1898.)  Appeal  from  District 
Court.  Tavapai  County;  before  Juatice  Richard 
E.  Sloan.  B.  R  Ellinwood,  U.  8.  Dist  Atty. 
J.  F.  Vfilson*  for  appellees.  No  opinion.  Af- 
firmed. 


WARD,  Appellant  t.  BALSZ  et  al.,  Appel- 
lees. (Civ.  0.S7,)  (Supreme  Court  of  Arizona. 
Jan.  31,  180a)  Appeal  from  District  Court, 
Maricopa  County ;  before  Justice  Webster  Street. 
Joseph  H.  Kibbey,  for  aj^llant  William  A. 
Hancock,  for  appellees.  No  opinion.  Dismiaaed. 


WESTERN  INVESTMENT  BANKING  CO., 
Appellant  LONG,  Appellee.  (Civ.  (m.) 
(Supreme  Cteurt  of  Arizona.  June  2,  1899.) 
Appeal  from  District  Court,  Maricopa  County; 
before  Justice  Webster  Street  J.  B.  Wood- 
ward, for  appelant  Walter  Bennett  for  ap- 
pellee, 

SLOAN,  J.  The  record  In  this  case  presenU 
a  question  as  to  the  power  of  the  city  of  rhccniz 
to  assesB  and  tax,  in  the  name  of  a  bank,  its 
shares  of  stock.  Upon  the  authority  of  National 
Rank  v.  lang  (just  decided)  6  Ariz.  311,  &7 
Pac.  039,  in  which  we  held  that  the  act  of  the 
Legislature,  known  as  Act  No.  Gl,  p.  90.  Laws 
1897,  authorizing  the  taxation  of  shares  of  stock 
of  banking  institutions  by  counties,  did  not  apply 
to  cities,  and  that  there  was  no  other  provision 
of  law  authorizing  such  tax,  the  judgment  of  the 
court  below  will  be  reversed,  with  instructions 
to  enter  its  judgment  granting  the  relief  prayed 
for  in  the  complaint. 

DAVIS  and  DOAN,  JJ.,  concur. 


WISWALL  et  al..  Appellants,  r.  TABOR 
MINES  &  MILLS  CO.,  et  al..  Appellees.  (Civ. 
030.)  (Supreme  Court  of  Arizona.  Jan.  19, 
1899.)  Appeal  from  District  Court  Maricopa 
C^onnty;  before  Justice  A.  C.  Baker.  Thomas 
Armstrong,  Jr.,  and  Joseph  Campbell,  for  appel- 
lants. C.  F.  Ainsworth,  for  appellees.  No  opin- 
ion. Affirmed. 


ZEIGER  et  al.,  PlaintifEs  in  Error,  McGOV- 
EUN,  Defendant  in  Error.  (Civ.  692.)  (Su- 
preme Court  of  Arizona.  Feb.  2,  1899.)  Error 
from  District  Ourt  Yavapai  County;  before 
Justice  R.  E.  Sloan.  R.  E.  Morrison,  for  de- 
fendant in  error.  No  opinion.  Affirmed. 
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ATCniRON.  T.  &  S.  F.  RT.  CO.  T.  SINGLE- 
TON et  al..  (Supreme  Court  of  Kansas.  Dec. 
9.  1905.)  EYror  from  District  Court,  Wilson 
County;  L.  StiUweli.  Judpe.  Action  by  T.  O, 
Sinjcleton  and  another  aeainst  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company.  Judg- 
ment for  plalntlffa,  uid  defendant  brinRS  error. 
Affirmed.  W.  R.  Smith,  O.  J.  Wood  and  Alfred 
A.  Scott,  for  plaintiff  in  error.  T.  J.  Hadson, 
for  defendants  in  error. 

PER  CURIAM.  The  jnrr  evidently  did  not 
believe  that  part  of  the  testimony  of  the  engin- 
eer and  fireman  which  indicated  that  the  fir« 
was  already  burning  when  the  train  passed. 
Having  seat  the  witnesses  and  observed  their 
conduct  upon  the  witness  stand,  and  having 
heard  ^1  ttie  evidenoe  In  the  case,  tlie  Jury  may 
have  been  Justified  in  Ita  disbelief.  From  othtx 
portions  of  the  testimony  of  these  witnesses, 
and  from  the  testimony  of  other  witnesses,  the 
jury  had  the  right  to  conclude  that  engine  No. 
28d  set  the  fire.  Railroad  Co.  Ferry,  66  Kan. 
702.  70  Pac  876.  There  is  abundant  and  unques* 
tioned  evidence  to  support  all  the  statements  of  the 
twelfth  finding  of  fact,  except  that  the  train  was 
started  too  ^t,  md  there  is  substantial  evi- 
denoe  from  which  an  inference  of  starting  too 
fast  fairly  may  be  derived.  Something  of  an 
appearance  of  haste  at  the  switch  is  disclosed. 
The  fireman  seems  to  have  been  quite  busy  in 
rousing  the  energy  of  the  fire,  and  with  a  full 
load,  on  a  alight  npcrade,  a  spieed  of  from  12  to 
14  miles  per  hour  was  soon  attained.  It  is 
true,  as  the  plaintiff  in  error  asserts,  that  find- 
ings No.  13  and  No.  14,  asiced  by  the  defendant 
itself,  were  outside  the  issues  and  have  no  effect 
upon  the  verdict ;  that  plaintiff's  amended  peti- 
tion charging  no  negligence,  except  in  manage- 
ment and  operation,  and  the  Instructions  to  the 
Jury  making  no  reference  whatever  to  defective 
machinery.  The  judgmeat  of  the  district  court 
la  affirmed. 


BROWN  et  al..  v.  SYMNS  GROCER  CO. 
{Supreme  Court  of  Kansas,  Oct  7,  1905.  On 
Rehearing,  Dec.  9,  190o.)  Error  from  District 
Court,  Shawnee  County ;  SS.  T.  Hazen,  Judge. 
Action  by  Milton  Brown  and  others  against  the 
Symns  Grocer  Company.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.  Affirmed.  John 
C.  England  and  Milton  Brown,  for  plaintiff  In 
error.  Jackson  &  Jackson,  fw  defendant  in 
error. 

PIOR  CURIAM.  This  was  an  action  by  as- 
signoea  of  a  bond  given  by  a  judgment  debtor 
to  (secure  a  stay  of  execution  on  the  judgment. 
The  stay  was  panted  by  the  court  to  a  certain 
day.  at  which  time  it  expired.  At  the  expiration 
of  tne  stay  the  bond  had  served  ita  purpose,  the 
judgment  creditor  was  at  liberty  to  proceed 
vith  the  collection  of  his  judgment,  and  no 
cause  of  arrtioo  could  thereafter  accrue  on  sudi 
bond.  Over  live  years  after  such  stay  ot  action 
had  expired  this  action  waa  commenced.  These 
facts  appeared  on  the  face  of  the  petition.  A 
demurrer  to  the  petition  was  sustained.  Ueld 
not  error. 

MASON.  J.,  not  sitting. 

On  Rehearing. 

PER  CURIAM.  On  consideration  of  the  mo- 
tion for  reheariii)^,  which  has  been  denied,  in- 
accunirics  as  to  ttie  statement  of  facts  made  in 
the  opinion  heretofore  filed  herein  are  dimmversd  ; 
and.  while  the  same  conclusion  is  reached,  the 
oiiitiion  is  modified  to  read  as  follows :  "This 
was  an  action  by  assignees  of  two  bonds  given 
by  the  judgment  debtor,  pending  the  hearing  of 
a  petition  to  set  aside  and  vacate  said  judg- 
ments, tu  secure  a  stay  of  execution  on  the  jud;;- 
mt'UiK.  A  stay  of  execution  waa  granted  by  the 
courc  'until  the  further  order  of  tlie  court/  In 


April,  1807,  the  court  heatd  the  petitions  to 
vacate,  and  denied  the  same,  and  rendered  Judg- 
ment against  the  petitioner  for  coats,  and  there- 
upon  made  another  order  granting  &  stay  of 

execution  for  a  period  of  50  days  to  enable  judg- 
ment debtor  to  appeal  to  the  Suweme  Court, 
which  would  expire  July  13,  1897.  The  mak- 
ing of  this  second  order,  w«  tiilnk,  terminated 
the  first  order,  whether  or  not  new  bonds  were 
required  or  given.  The  cases  were  appealed  to 
the  Supreme  Court,  probably  within  the  50  days, 
and,  if  no  supersedeas  bonds  were  given,  execu- 
tions could  have  been  issued  noon  the  judgments 
at  any  time  after  July  13,  1897,  and  but  for  the 
second  order  of  stay  could  have  been  issued  at 
any  time  after  April  27,  1897.  Tbia  action  is 
claimed  by  plaintiffs  to  have  been  commenced 
S^tember  29,  1902 ;  but  the  defendant  claims 
that  it  waa  not  commenced  tmtU  December  2, 
1902.  The  cause  of  action  accrued,  if  ever,  on 
April  27,  1897,  or  July  18,  1897,  and.  whether 
the  action  was  commenced  at  the  time  claimed 
by  plaintiffs  or  at  the  time  claimed  by  defend- 
ants, more  than  five  years  had  elapsed.  These 
facts  appeared  on  the  face  of  the  petition,  and 
the  court  below  sustained  the  demurrer  to  the 
petition.  Held  not  error.** 
MASON,  J.,  not  slttlni. 


MUSB  T.  HIXKER.  (Supreme  Court  of 

Kansas.  Dec.  9.  190C.)  Error  from  District 
Court,  Pawnee  County  ;  Chas.  E.  L(ri>dell,  Judre. 
Action  between  J.  G.  Muse  and  James  L.  Meek- 
er. From  the  judgment.  Muse  brings  error. 
Affirmed.  H,  S.  Rogers,  for  plaintiff  in  error. 
W.  H.  Vernon  and  G.  P.  Cllne,  for  defendant 
In  error. 

PER  CURIAM.  The  only  queeUon  argued  in 
this  case  by  the  plabitiS  In  error  b  that  there 
was  an  absolute  want  of  any  testimony  to  sup- 
port the  judgment  in  the  court  below.  With 
this  contention  we  cannot  agree.  There  is  not 
only  substantial,  but  sufficieiit,  evidence  found 
in  the  record  to  support  the  condusioas  and 
judgment  of  the  court.  For  this  reason,  tb« 
judgment  la  affirmed. 


STATE  V.  PTATT.  (Supreme  Court  of  Kan- 
sas. Dec.  9, 1905.)  Appeal  from  District  Court. 
Chautauqua  County;  O.  P.  Alkmau,  Judge. 
E.  C.  Pyatt  was  convicted  of  selling  intoxicating 
liquors  without  a  permit,  and  appeals.  Affirmed. 
C.  C.  Coleman.  Atty.  Gen.,  and  C.  D.  Sbukm 
(Brooks  &  Spencer,  of  counsel),  for  the  State. 

PEli  CURIAM.  The  defendant  appeals  fitHU 
a  conviction  upon  one  count  of  an  information 
charging  him  with  selling  intoxicating  liquors 
without  having  procured  a  permit  therefor.  The 
state  et  the  trial  elected  to  rely  for  conviction 
ui>on  the  evidence  relating  to  a  sale  made  to 
Oscar  Cardin.  The  defendant  claims  that  the 
evidence  was  that  N.  C.  Loftin  gave  Cardin 
the  money  and  asked  him  to  buy  the  liquor 
and  bring  it  to  him,  and  that  Cardin  did  so; 
that  Loftin's  sole  purpose  In  the  matter  was  to 
obtain  evideace  at;ainst  the  defendant.  It  is 
contended  that  this  evidence  did  not  tend  to 
show  a  sale  to  Cardin,  but  only  a  sale  to  Loftin. 
The  contention  is  not  sound.  So  far  as  the  de- 
fendant was  concerned,  it  was  a  sale  to  Cardin. 
The  dt?fendimt  is  a  physician,  and  the  argument 
is  made  in  his  behalf  that  there  is  nothing  in 
the  evidence  to  show  that  the  transaction  com- 
plained of  was  otiier  than  a  lawful  administer- 
ing of  the  liquor  by  him  as  a  medicine.  It  is 
at  leust  doubtful  whether  there  was  anything 
in  the  evitleu«-e  to  raise  an  issue  of  this  char- 
acter; but  the  court  submitted  it  to  the  jury, 
directing  mi  acquittal  unless  It  should  be  found 
that  the  liquor  waa  sold  as  a  beverage^  If  there 
was  error  lu  this,  it  was  on  the  side  of  the  da* 
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fendant ;  and,  as  the  evidence  was  sufficient  to 
HUBtain  a  conviction  under  the  iOBtruction  given, 
the  defendant  has  no  ground  of  complaint  The 
defendant  was  acqaitted  upon  several  coants, 
and  assigns  as  error  that  he  was  charged  with 
alt  the  costs  of  the  proceedings.  As  no  motion 
to  re  tax  costs  was  made,  this  is  not  a  mattw 
to  be  considered  now.  The  judgment  la  affirmed. 


STATE  T.  RATLIFF.  SAME  v.  LB^\1S. 
SAME  v.  SWBIZEW8KI.  SAME  v.  SI- 
MONS. (Supreme  Court  of  Kansas.  Nov.  11. 
1905.  Appeal  from  District  Court,  Allen 
Connty ;  Oscar  Fonst.  Jud^.  Ben  Batliff. 
Claade  Lewis,  Andy  Sweicewski,  and  Hersbel 
Simons  were  each  separately  convicted  of  crime, 
and  appeal  Dismissed.  Ewing,  Gard  &  Gard 
and  Hazen  ft  Gaw,  for  appellants.  C  C.  Cole- 
man, Atty.  Gen.,  and  Burton  E.  Clifford,  for  the 
State. 

PER  CURIAM.  la  each  of  the  above-entitled 
cases  the  record  shows  that  more  than  30  days 
elapsed  after  the  service  of  notice  of  appeal  be- 
fore the  filing  of  a  transcript  in  this  court 
Each  of  said  cases  is  dismissed.  State  v.  Teis- 
sedre,  30  Kan.  476.  2  Pac.  650;  SUte  t.  Caton 
(Kan.)  80  Fttc.  93a 


SEXTON  et  a!,  v.  McINNIS.  (Supreme 
Court  of  Oregon.  Jan.  2,  1906.)  Appeal  from 
Circuit  Court  Wasco  County  ;  W.  L.  Bradshaw, 
Judge.  Suit  by  F.  C.  Sexton  and  W.  E.  Wal- 
ther,  partners  doing  business  as  Sexton  ft  Wal- 
ther,  against  Malcolm  Mclnnis.  From  a  de- 
cree in  favor  of  plttintiffs.  defendant  appeals. 
Affirmed.  F.  W.  ft  W.  H.  Wilson,  for  appellant 
B.  8.  Huntington,  for  respondents. 

PER  CURIAM.  This  is  a  suit  for  an  ac- 
counting and  settlement  between  parties  who 
are  sureties  on  a  bond  given  by  one  Bertelson 
to  indemnify  the  surety  on  his  bend  as  a  sub- 
contractor for  a  portion  of  the  constnictioa 
work  on  the  Columbia  ft  Northern  Railway  in 
the  state  of  Washington.  Bertelson  commenced 
the  performauce  of  his  contract,  but  defaulted 
therein,  and  the  parties  to  this  suit  undertook 
to  complete  it  In  doing  so  they  met  with 
considerable  1<mw,  and  the  object  of  this  suit  is 
to  settle  and  adjust  their  liabilities  as  among 
thenutelves.  The  questions  involved  are  entirely 
of  finct.  The  evidence  is  conflicting  and  ir- 
reconcilnble.  and  no  useful  purpose  can  be 
served  by  a  reference  thereto  iu  an  opinion.  It 
is  sufficient  to  say  that,  after  a  careful  and 
thorough  examination  of  the  testimony,  we  con- 
cur in  the  conclnsions  of  the  trial  conrt,  and  its 
decree  will  be  affirmed. 


BTtERETON  v.  PIERPOXT  et  al.  (Supreme 
Court  of  Utah.  Nov.  28,  1905.)  Appeal  from 
District  Court,  Utah  County ;  J.  K.  Booth, 
Judge.  Action  by  Elizabeth  llrereton.  substi- 
tuted by  Mary  Ellen  Brereton,  executrix  of  the 
estate  of  Richard  Brereton,  deceased,  against 
James  K.  Pierpont  and  another.  From  a  judg- 
ment in  favor  of  defendants,  plaintiff  npiieuli^. 
Affirmed.  Thurman  &  Evans,  for  appelliiiit- 
Bootb  &  Clulf  and  S.  A.  King,  for  respondent. 

STIt.VUP,  J.  This  was  an  action  hrouRlit  liy 
plaiutiiT  to  foreclose  a  real  estate  morteiige 
given  to  secure  the  payment  of  a  promissory 
note  executed  by  defendant  Pierijont.  The  de- 
fendant Waterman  purchased  the  projierty  fiom 
I'ierpont  subsequent  to  the  execution  iiiid  recorda- 
tion of  tiie  mortgage.  The  only  question  pre- 
seuted  at  the  tiial,  and  ou  the  merits  of  this 


appeal,  is  whether  the  note  had  been  paid.  The 
consideration  of  the  question  involves  mere  mat- 
ters of  fact,  and  not  of  law.  The  finding  of 
the  trial  conrt  was  that  the  note  had  been  pnid. 
The  sufficiency  of  the  evidence  to  sustain  this 
finding  is  challenged.  A  review  of  the  record 
satisfies  us  that  the  finding  is  sufficiently  >ap- 
ported  by  tlw  evidence.  Inasmuch  aa  we  can- 
not see  that  any  good  purpose  would  be  snb- 
served  in  setting  forth  the  evidence  tending  to 
support  the  finding,  we  deem  it  unnecessary  to 
do  BO.  The  judgment  of  the  court  below  is  af- 
firmed, with  costs. 
BARTCH,  C.  J.»  and  McGABTY,  J.,  concor. 


BROADBENT  t.  MUKII/TEO  LUMBER 
CO.  ( Supreme  Court  of  Washington.  Dec  16, 
1905.)  Appeal  from  Superior  Court,  Snohom- 
ish Connty ;  John  C  Denney,  Judge.  Action  by 
James  A.  Broodbent  against  the  Mukilteo  Lum- 
ber Ctompany.  From  a  judgment  for  defendant 
plaintiff  appeals.  Affirmed.  Rossman  &  John- 
son, for  appellant  Brownell  ft  Coleman  and 
Cooley  ft  Horan,  for  respondent 

PER  CURIAM.  This  is  an  action  to  recover 
the  value  of  services  alleged  to  have  been  rendov 
ed  by  apnellant  as  an  architect  in  the  building  of 
a  sawmill.  At  the  conclusion  of  the  testimony, 
the  court  sustained  a  challenge  to  the  sufficiency 
of  the  evidence,  and  the  cause  was  dismissed. 
The  record  is  voluminous,  and  its  analysis  in 
this  opinion  would  he  profitless.  But  conceding 
the  legal  propositions  urged  by  appellant  in  his 
favor,  from  an  investigation  of  the  testimony 
aubmitted  by  him  on  both  direct  and  cross-ex- 
amination, we  are  convinced  that  there  was  a 
failure  of  proof  to  sustain  his  claim.  The  judg- 
ment will  therefore  be  affirmed. 


SLAGHT  T.  NORTHERN  PAC.  RT.  CO.  et 
al.  {Supreme  Court  of  Washington.  Sept.  6, 
1905.)  Appeal  from  Superior  Court  Whitman 
County ;  Chester  F.  Miiler,  Judge.  Action  by 
Martha  A.  Slaght  against  the  Northern  Pacific 
Railway  Company  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Affirmed. 
Stephens  ft  Bunn,  and  James  B,  Kerr,  for  ap- 
pellants. Thomas  Neill  and  A.  A.  Wilson,  tat 
respondent 

PER  CURIAM.  Affirmed,  on  the  authoritar 
of  Slnght  V.  Northern  Pacific  Railway  Co.  et 
al.  (decided  Aug.  14,  1005)  SI  Pac  1062. 


WAINWRIGHT  v.  WAINWRIGHT.  (Su- 
preme Court  of  Washington.  Sept.  13,  1905.) 
Apjienl  from  Superior  Court,  King  County:  W. 
R.  Bell,  Judge.  Action  by  Amory  D.  Wain- 
wrigbt  against  Grace  Howard  Wainwright. 
I'^om  a  judgmoit  for  plaintiff,  defendant  ap- 
peals. Affinned.  Carr  &  Preston,  for  appellant 
Shepnrd  ft  Lyter,  for  respondent. 

I'ER  CURIAM.  This  appeal  is  from  a  de- 
vrtf  of  divorce  granted  to  the  respondent.  No 
good  purpose  can  be  subserved  by  discussing  the 
tesliniony  in  a  meretricious  divorce  suit.  Suffice 
it  to  say  that  the  rps[>ondent  by  his  own  con- 
fession was  of  a  salacious  miture,  while  the 
record  as  plainly  shows  ttiat  the  appellant  was 
col.l,  designing,  and  ventil ;  that  slie  took  ad- 
vjnitn;^p  of  the  almost  imbedle  weakness  of  the 
lesnmident  for  the  purpose  of  profiting  finan- 
cially by  his  <-onfessed  immoral  conduct  We 
think  the  court  was  justified  in  finding:  that  the 
nppoil  lilt  l)!id  nhnndoned  the  respondent,  and 
that  tiie  jutUmciit  wuti  right.  Aihrwed. 


End  op  Cases  im  Vol.  8U, 
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